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HAHRtS  T.  HELENA  GOLD  MIXING  CO. 

(No.  1,729.) 

(Supreme   Court   of   Nevada.     Oct.   17,   1907. 

1.  Mines   and    Minerals— Glaius— Actions 
TO  Determine — Commencement. 

Laws  Nev.  1801.  c.  12.  $  20.  providing  thai 
an  action  shall  be  deemed  commenced  when  the 
complaint  has  been  filed  and  Bummons  is<iued 
and  placed  in  the  hands  of  one  authorized  to 
serve  the  same,  is  not  controlling  on  the  ques- 
tion of  the  time  of  commencement  of  an  action 
founded  on  an  adverse  claim,  authorized  by  Rev. 
St.  r.  S.  8  2326  IV.  S.  Comp.  St.  1901,  p.  1430], 
providing  that  an  adverse  action  must  be  com- 
menced within  30  days  after  the  filing  o£  the 
adverse  claim,  because  the  limitation  within 
which  snch  an  action  must  be  commenced  is 
fixed  by  the  federal  statute,  but  the  question 
as  to  what  constitutes  the  commencement  of  an 
action  is  determined  by  Code  Civ.  Proc.  §  22. 
providing  that  a  civil  action  shall  be  commenced 
by  the  filing  of  the  complaint  and  the  issuance 
of  a  summons,  etc. 

2.  Same— Summons— Waiver. 

Where,  in  an  action  under  Rev.  St.  U.  S. 
S  2.320  rr.  S.  Comp.  St.  1901,  p.  1430],  pro- 
viding that  an  adverse  action  must  be  com- 
menced within  30  days  after  the  filing  of  the 
adverse  claim,  the  complaint  was  filed  within 
the  30  days,  the  filing  by  defendant  of  a  general 
demurrer  after  the  30  days  was  a  waiver  of 
the  is.suanre  of  summons  tinder  Code  Civ.  Proc. 
i  22.  providing  that,  after  the  filing  of  the 
complaint,  a  defendant  may  appear,  whether  the 
summons  has  boon  issued,  etc.,  and  had  the 
effect  of  the  issuance  of  summons  on  the 
day  the  complaint  was  filed,  conferring  on  the 
conrt  jurisdiction  of  the  subject-matter  and 
the  parties. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  .34,  Mines  and  Minerals,  J  89.] 

Appeal  from  District  Court,  Esmeralda 
County. 

Action  by  S.  H.  Harris  against  the  Helena 
Gold  Mining  Company.  From  a  judgiueut 
sustaining  a  special  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Reversed  and  re- 
manded. 

Sam  Piatt  for  appellant  Robt  L.  Hub- 
bard, for  respondent. 


SWEENEY,  J.  This  Is  an  action  founded 
upon  an  adverse  claim  filed  l)y  the  appellant 
in  the  I'lilted  States  Land  Office  at  Carson 
Cltj-.  Nev..  against  respondent's  application 
for  a  United  States  mineral  patent  The 
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record  discloses  that  the  adverse  was  filed  on 
the  2Gth  day  of  September,  190C,  and  that  a 
complaint  was  filed  In  the  First  Judicial 
district  court  of  the  state  of  Nevada,  iu  and 
for  the  county  of  Esmeralda,  on  the  26th 
day  of  October,  190«.  Upon  the  same  day 
a  summons  in  due  form  was  made  out  by  the 
clerk  of  said  court.  Upon  the  12th  of  Novem- 
ber, 1000,  the  said  sunmions  was  placed  in 
the  hands  of  the  sheriff  of  Ormsby  county, 
Nev.,  and  was  on  said  date  served  on  the 
resident  ageut  of  defendant  at  Carson  City. 
On  November  28,  1900,  the  defendant  ap- 
peared in  said  action  and  filed  a  general 
demurrer  to  the  sufficiency  of  said  complaint; 
and,  before  hearing  on  said  demurrer,  on  Jan- 
uary 9,  1907,  the  defendant  filed  its  answer. 
On  March  19,  1907,  Vernillyea,  Edmonds  & 
Stanley,  defendant's  attorneys,  withdrew  from 
the  case,  and  thereafter  Robert  L.  Hubbard, 
Esq.,  was  substituted  therefor.  On  March 
20,  1!)07,  defendant,  through  its  attorney, 
Robert  L.  Hubbard,  Esq..  filed  another  gen- 
eral demurrer  to  the  sufficiency  of  the  com- 
plaint, aud  on  the  same  date  filed  a  separate 
special  demurrer,  which  reads  as  follows: 
"Comes  now  the  defendant  and  demurs  to 
the  jurisdiction  of  the  court,  and,  for  ground 
of  demurrer,  states:  First:  The  court  has  no 
jurisdiction  of  the  subject-matter  of  this  ac- 
tion, l)ecause  (a)  It  appears  from  the  face 
of  the  flies  in  this  action  that  plaintifTs  suit 
was  not  commencetl  In  this  court  within  30 
days  after  the  filing  of  plaintiff's  adverse 
claim  which  forms  the  basis  of  this  action  In 
the  land  office  at  Carson  City,  Xev."  It 
ajipears,  also,  that  the  answer  filed  by  the 
defendant  on  .Tanuary  9th  contains  the  fol- 
lowing allegation:  "Further  answering,  said 
complaint  alleges  that  plaintiff's  adverse 
claim  In  this  proceeding  was  filed  In  the 
land  office  at  Cai-son  City,  Nev.,  on  the  26th 
day  of  September,  1906,  and  that  this  action, 
nor  any  other  action,  was  commenced  in  this 
or  any  other  court  within  30  days  thereafter 
to  determine  the  right  of  possession  to  said 
mining  claims,  aud  that  the  said  adverse 
claim  of  defendant  Is  under  and  by  virtue  of 
the  provision  of  section  2320  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Comp. 
St  1901,  p.  1430]  barred  aud  waived."    Upon 
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the  hearlni>  of  the  special  demurrer  to  the 
jurisdiction  of  the  court,  the  court  held  that 
the  action  was  not  Instituted  within  the  30 
days  required  by  section  2326  of  the  Re- 
Tlsed  Statutes  of  the  United  States,  which 
provides  that  an  adverse  action  must  be  com- 
menced In  a  court  of  competent  jurisdiction 
within  30  days  after  the  filing  of  the  adverse 
claim  In  the  United  States  Land  Office,  and 
that,  therefore,  the  court  had  no  jurisdiction 
of  the  action,  and  the  same  was  accordingly 
dismissed.  From  the  order  and  Judgment  of 
the  court  sustaining  the  special  demurrer, 
this  appeal  is  taken. 

Upon  the  hearing  of  this  appeal  In  this 
court,  respondent  interposed  a  motion  to  dis- 
miss the  appeal  upon  grounds,  which  we  be- 
lieve have  been  thoroughly  disposed  of  In  the 
case  of  Edgecombe  v.  His  Creditors,  19  Nev. 
149,  7  Pac.  533,  and  for  this  reason  the  same 
will  be  denied. 

The  only  question  presented  upon  this  ap- 
peal Is  as  to  when  an  action  is  deemed  com- 
menced under  the  statutes  of  this  state.  Sec- 
tion 22  of  the  Code  of  Civil  Procedure  of  this 
state,  relating  to  the  manner  of  commencing 
civil  actions,  reads:  "Civil  action  in  the  dis- 
trict courts  shall  be  commenced  by  the  fil- 
ing of  a  complaint  with  the  clerk  of  the  court, 
and  the  issuance  of  a  summons  thereon; 
provided,  that  after  the  filing  of  the  com- 
plaint a  defendant  In  the  action  may  appear, 
answer,  or  demur,  whether  the  summons  has 
been  Issued  or  not,  and  such  appearance,  an- 
swer, or  demurrer,  shall  be  deemed  a  waiver 
of  summons."  Comp.  Laws,  §  3117.  It  was 
held  by  the  lower  court,  and  ably  and  stren- 
uously urged  by  counsel  for  respondent,  that 
an  action  Is  not  commenced  under  the  laws 
of  Nevada  until  the  complaint  is  filed  with 
the  clerk  of  the  court  and  summons  Issued 
thereon  and  placed  In  the  hands  of  the  sheriff 
of  the  county  or  other  person  authorized  to 
serve  the  same.  Resiwndent  also  relies  on 
section  20  of  an  act  entitled  "An  act  defining 
the  time  of  commencing  civil  actions"  (Laws 
Nev.  1801,  p.  26,  c.  12),  which  reads  as  fol- 
lows: "An  action  shall  be  decint'd  to  be  com- 
menced, within  the  meaning  of  this  act, 
when  the  complaint  has  been  filed  in  tlie 
proper  court,  and  summons  issued  and  placed 
in  the  hands  of  the  sheriff  of  the  county,  or 
other  person  authorized  to  serve  the  same." 
This  latter  section,  we  think,  is  not  control- 
ling in  the  determination  of  the  point  pre- 
sented for  determination,  for  the  reason  tiiat 
the  limitation  within  which  this  action  may 
be  conmienced  Is  fixed  by  the  laws  of  Con- 
gress, and  not  by  the  statutes  of  tliis  state, 
and  that,  therefore,  the  act  of  ISOl,  from 
which  the  section  last  quoted  is  taken,  is  In- 
api)iicable.  The  question  as  to  what  con- 
stitutes the  commencement  of  an  action  must 
be  determined  by  a  construction  of  the  pro- 
visions of  section  22  of  the  civil  practice  act 
of  this  state,  above  quoted,  enacted  in  18C9. 

It  must  be  borne  in  mind  that  the  comi)la!ut 


in  this  case  was  filed  within  the  30  days,  as 
required  by  the  provision  of  the  Revised  Stat- 
utes of  the  United  States  above  referred  to, 
and  that  thereafter  the  defendant  appeared 
In  said  action  and  filed  a  general  demurrer 
to  the  complaint,  without  making  any  reser- 
vations whatever  relative  to  the  Jurisdiction 
of  the  court.  This  state  of  facts,  we  think, 
brings  the  present  case  squarely  within  the 
ruling  of  this  court  In  the  case  of  Rose  v. 
Richmond  Mining  Co^  17  Nev.  25,  27  Pac. 
1105.  In  the  latter  case  it  appeared  that  up- 
on the  1st  day  of  September,  1873,  the  Rich- 
mond Mining  Company  applied  to  the  United 
States  Land  Ofl3ce  at  Eureka,  Nev.,  for  a 
patent  to  certain  mining  ground.  On  the 
29th  day  of  the  same  month  the  appellant 
filed  his  adverse  in  the  said  office,  and  on 
the  2l8t  day  of  October  following  filed  a  com- 
plaint In  the  district  court  of  the  Sixth 
Judicial  district  in  and  for  the  county  of 
Eureka,  Nev.,  to  determine  his  rights  imder 
said  adverse.  It  does  not  appear  from  the 
record  whether  or  not  any  summons  was 
ever  issued  in  the  case.  Upon  the  1st  day  of 
November  following  the  Richmond  Mining 
Com|)any  appeared  In  the  action  and  filed  a 
general  demurrer.  Thereafter,  on  the  26th 
day  of  the  same  month,  they  filed  an  answer 
to  the  plaintiff's  complaint  Prom  an  ex- 
amination of  the  record  and  briefs  on  file  in 
the  Rose-Richmond  Case,  it  appears  that  the 
same  question  was  presented  in  that  case  as 
is  now  presented  in  this,  and.  In  order  that  a 
better  understanding  may  be  had  of  that 
portion  of  the  decision  which  we  hereafter 
quote,  we  will  first  make  a  brief  extract  from 
respondent's  and  appellant's  briefs  In  that 
case.  In  respondent's  brief  we  find  the  fol- 
lowing: "That  the  action  was  not  commenced 
in  time  must  be  conceded.  The  only  question 
Is  one  of  waiver.  Did  the  respondent  by 
demurring  waive  the  failure  of  appellants 
to  commence  the  action  within  thirty  days 
after  filing  protest?  If  so,  by  virtue  of  what 
law  or  what  rule?  It  is  true  that  the  de- 
fendants may  waive  summons  by  voluntarily 
appearing,  but,  if  summons  Is  thus  waived. 
Is  the  action  to  be  deemed  commenced  at  the 
time  the  complaint  is  filed,  or  at  the  time  the 
defendant  appears?"  From  appellant's  brief 
in  reply  In  that  case  we  quote  the  following: 
"But  the  record  shows  that  defendant  ap- 
I>eared  and  answered,  which,  by  express 
terms  of  the  statute  (section  22),  was  a  waiver 
of  the  issuance  of  the  summons.  This  waiver 
was  general  and  for  all  purposes,  and  not 
only  waived  the  ls.sulng,  but  also  the  time  of 
issuing,  the  summons."  It  thus  apftears  that 
the  effect  of  the  filing  of  the  general  demur- 
rer in  so  far  as  It  constituted  a  waiver  both 
as  to  the  issuance  and  as  to  the  time  of  Is- 
suance of  the  summons  was  clearly  pre- 
sented. There  was  also  presented  in  the 
Rose-Riciimond  Case  another  question  af- 
fecting the  time  when  an  action  Is  deemed 
commenced  In  law  in  this  state  which  is  not 
Involved  In  this  suit,  but  which  makes  the 
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poBition  taken  In  this  case,  we  think,  all  the 
•troDger.  Commenting  upon  the  law  ap- 
plicable to  the  facta  in  the  Bose-Ricbmond 
Case  above  referred  to,  this  court,  by  Haw- 
ley,  J.,  said:  "The  claim  of  respondent  that 
this  action  was  not  commenced  In  time  la 
not  well  taken.  The  complaint  waa  filed 
within  80  days  after  the  filing  of  the  protest 
aa  required  by  the  statute.  It  Is  true  that 
the  plalntiflFB  did  not  pay  the  docket  fee  (2 
Comp.  Laws,  {{  2766,  2767),  but  It  was  ad- 
ranced  and  paid  by  the  clerk  In  his  next 
regular  monthly  settlement  with  the  county 
treasurer.  The  findings  are  silent  as  to 
whether  any  aummons  was  Issued  or  not 
They  show,  however,  that  the  defendant  regu- 
larly appeared  and  filed  a  demurrer  and  an- 
swer to  plaintiffs'  complaint,  and  did  not 
at  any  time  more  to  dismiss  the  action  or 
file  a  plea  in  abatement.  From  these  facts. 
It  Is  apparent  that  It  cannot  now  be  claimed 
that  the  action  was  not  commenced  In  time. 
The  defendant  by  demurring  and  answering 
waived  the  Issuance  of  summons.  1  Comp. 
Laws,  I  1065;  Iowa  M.  Co.  r.  Bonanza  M. 
Co.,  16  NeT.  94.  Respondent  cannot  take 
advantage  of  the  fact  that  the  cleric.  Instead 
of  the  plaintiffs,  paid  the  docket  fee.  The 
clerk  bad  the  tight  to  refuse  to  put  the  case 
upon  the  docket  unless  the  docket  fee  waa 
paid  by  the  plaintiffs.  By  entering  It  upon 
the  docket  he  became  personally  responsible, 
and  assumed  the  payment  of  the  fee,  and, 
having  paid  It  as  he  did,  the  rights  of  plain- 
tiffs were  preserved.  The  case  stands  pre- 
cisely the  same  as  If  the  summons  had  been 
Issued,  and  the  docket  fee  paid  by  plaintiffs, 
on  the  day  the  complaint  was  filed." 

By  reference  to  section  22  of  the  civil 
practice  act  above  quoted,  it  will  be  ob- 
served that  where  defendant  appears,  either 
by  demurrer  or  answer,  summons  is  waived, 
not  only  In  cases  where  summons  has  not 
Issued,  but  also  In  cases  where  summons  has 
issued.  In  the  case  of  Rose  v.  Richmond, 
supra,  the  defendant  did  not  appear  and 
demnr  until  two  days  after  the  30-day  limit 
had  expired  for  the  commencement  of  ac- 
tions upon  adverse  claims.  In  that  case  the 
record  did  not  disclose  whether  summons  bad 
or  had  not  issued.  If  no  summons  had  Is- 
sned,  then  the  time  had  run  n^lnst  the  ac- 
tion when  the  demurrer  was  (lied,  unless,  as 
was  held  In  that  case,  the  filing  of  the  de- 
murrer amounted  to  a  waiver  of  the  sum- 
mons, and,  in  effect,  was  the  same  as  though 
summons  had  issued  npon  the  date  the  com- 
plaint was  filed.  Section  22  of  the  civil 
practice  act,  making  the  filing  of  a  demurrer 
a  waiver  of  summons,  regardless  of  whetlier 
a  tnnunona  was  Issued  or  not,  relates  back, 
under  the  authority  quoted,  to  the  time  of 
the  filing  of  the  complaint  and  therefore  In 
the  present  case,  the  same  as  in  the  Rose- 
Richmond  Case,  this  action  stands  as  though 
•nmmons  was  Issued  on  the  26th  day  of  Octo- 
bcr,  1806,  the  date  the  conu>lalat  waa  filed. 


and  therefore  within  the  SO  doys  prescribed 
by  the  federal  statute.  It  will  be  seen  from 
the  opinion  In  the  Rose-Richmond  Case  that 
notwithstanding  the  statutory  prerequisite' 
of  the  payment  of  a  docket  fee  before  an  a<» 
tion  Is  deemed  commenced  In  this  state  and 
the  fact  that  the  fee  in  said  case  was  not 
paid,  this  court  held  in  that  case  that  by 
the  appearance  of  respondent  after  the  30- 
day  limitation  in  which  an  action  must  be 
commenced  after  the  filing  of  an  adverse  un- 
der the  Revised  Statutes  of  the  United 
States,  he  waived  any  right  of  objection  upon 
this  point  and  the  fee  was  deemed  to  have 
been  paid  on  the  date  of  the  filing  of  the 
complaint. 

It  is  very  proper,  also,  here  to  note  that, 
although  tbe  record  in  this  case  shows  that 
the  summons  was  placed  in  the  haDds  of  the 
sheriff  of  Ormsby  county  on  the  12th  day 
of  November,  1006,  there  Is  nothing  in  the 
record.  In  the  nature  of  a  finding  or  other- 
wise, showing  whether  It  may  not  have  been 
on  the  day  It  was  made  out  placed  In  the 
hands  of  some  other  person  authorized  unda 
the  statutes  of  this  state  to  serve  the  same. 
Our  statute  provides  that  a  summons  may 
be  served  by  any  citizen  of  the  United  States 
over  21  years  of  age  as  well  as  by  a  sheriff 
or  his  deputy.  Comp.  Laws,  |  8123.  In 
practice  It  Is  well  known  that  a  summons 
may  be  In  two  or  more  bands  for  service  be- 
fore service  is  actually  effected. 

The  filing  of  the  general  demurrer  In  this 
cas<;  operating  aa  a  waiver  of  the  Issuance  of 
summons,  which  had  the  effect  of  an  Is- 
suance of  summons  on  the  day  the  complaint 
waa  filed,  the  court, had  Jurisdiction  both  of 
the  snbject-matter  and  the  parties,  and  there- 
fore Its  Judgment  and  order  dismissing  the 
cause  for  want  of  Jurisdiction  vras  erroneous. 

For  the  reasons  given,  the  Judgment  and 
order  are  reversed,  and  the  cause  remanded 
for  further  proceedings. 

TALBOT.  C.  J.,  and  NORCBOSS,  J.,  concur. 

'  (»  Not.  618) 

HAND  *t  al.  V.  COOK  et  al.    (No.  1.700.) 
(Supreoie  Court  of  Nevada.    Oct  17,  1907.) 

1.  Poni.10      L.AROS — Offehses  —  Statutm — 

CONSTIIUCTION. 

Rev.  St.  U.  S.  {  452  [U.  S.  Comp.  St  1901, 
p.  2.'>71,  providing  that  any  officer,  clerk,  or  em- 
pioyi  in  the  General  Land  OlBce,  who  directly 
or  mdirecily  puiciifLses,  or  becomes  incerested  in 
the  purchase,  of  nny  public  land,  gUall  be  re- 
moved from  his  oflice,  imposes  a  penalty  or  for- 
triture,  and  must  be  strictly  construed. 

2.  ftlTNES    ANn    MtRBBALS— PUBUO    MiNEBAL 

I^ANns  —  Location  and  AcguisiTioN  of 
Claims  —  Pbksoss  Bhtitlid  to  Acqdibx 
Land — Statutes. 

Rev.  St  U.  S.  ii  446,  447  [U.  S.  Comp.  St 
1901,  pp.  255,  25(;i  and  sections  448.  449.  relate 
ing  to  the  Genera!  Land  Office  provide  for  the 
appointment  and  duties  of  the  various  officers  in 
the  General  Land  Office,  in  the  Department  of 
the  Interior,  including  a  clerk  of  the  surveys,  who 
shall  direct  and  superintend  the  makins  of  sur- 
veys. Section  452  [U.  S.  Comp.  St  1901,  p.  257] 
prohibits  the  officers,  clerks,  and  employM  in  the 
Oeneral  Land  Office  from  purcluuing  the^nblic!^ 
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lands,  nnder  pemUtr  of  loss  of  employment. 
Chapter  1.  tit  32.  "The  Public  Lands"  |  2207 
[U.  S.  Comp.  St  1901.  p.  1355]  provides  for  the 
appointment  of  a  surveyor  general.  Chapter  6, 
«  2310  [U.  S.  Comp.  St  1901,  p.  1424],  provides 
that  all  mineral  deposits  in  lands  belongiUK  to 
the  UnitPd  States  are  open  to  all  exploration 
and  purchase  by  citizens  and  those  having  de- 
clared their  intention  to  become  citizens.  Sec- 
tion 2334  [U.  3.  Comp.  St  1901.  p.  1435],  pro- 
vides that  the  surveyor  general  may  appoint  in 
each  land  district  containing  mineral  lands  as 
many  competent  survevors  as  apply  to  survey 
mining  clauns,  who  shall  be  employed  by  the  ap- 
plicants for  whom  they  do  surveying;  that  the 
Commissioner  of  the  General  Land  Office  shall 
have  power  to  establish  maximum  charges  for 
surveying  and  publication  of  notices.  Beld,  that 
a  government  minerai  surveyor  appointed  under 
Rer.  St  n.  S.  i  23.34,  is  not  an  officer,  clerk,  or 
employe  in  the  General  Land  Office,  within 
Rev.  St  n.  S.  I  452,  prohibiting  such  persons 
from  obtaining  title  to  government  land,  and 
hence  is  not  disgnalified  therebv  from  locating  a 
mining  claim  under  Rev.  St.  U.  S.  c.  !•  tit  32, 
I  220 1,  providing  for  such  location. 

8.  PuBi.10  Lands— DBOiBions  of  Laitd  Dk- 

FARTKENT. 

While  the  decision  of  the  Land  Depart- 
ment on  matters  of  law  are  not  binding  on 
courts,  they  shonld  not  be  overruled  unless  they 
•re  clearly  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41.  Public  Lands,  {!  301-30S.] 

Talbot.  C.  J,,  dissenting. 

Appeal  from  District  Court,  Lincoln  Goon- 
ty. 

Action  by  Carlton  H.  Hand  and  others 
against  John  R.  Cook  and  others,  to  recover 
possession  of  certain  mining  lands,  and  dam- 
ages for  ore  extracted  ttierefrom  by  defend- 
ants. From  a  Judgment  adverse  to  defend- 
ants, they  appealed.  Reversed,  and  new  trial 
granted. 

T.  J.  Osborne  and  Thos.  Marloneanx,  for 
appellants.   F.  R.  McNamee,  for  req)ondent8. 


NORCROSS,  J.  This  is  an  action  brought 
by  the  plaintiffs  in  the  court  below  to  recov- 
er possession  of  certain  mining  ground  known 
as  the  "Triangle,"  "Last  Shange"  and  "Belle- 
Tue"  mining  claims,  situate  in  the  Ely  mining 
district,  Lincoln  county,  Nov.,  and  damages 
for  ore  extracted  therefrom  by  defendants. 

It  is  admitted  by  the  defendants  that  the 
premises  in  controversy  were  on  the  Ist  day 
of  January,  1903,  valid  and  subsisting  min- 
ing claims,  and  the  property  of  the  plain- 
tiffs and  the  defendant  Lyncli.  It  was  ad- 
mitted that  plaintitrs  failed  to  perform  on 
the  ground  in  controversy  the  annual  labor 
required  for  the  year  1903,  and  that  on  Janu- 
ary 1,  1904,  the  defendant  Cook,  who  was 
then  what  is  commonly  called  a  "deputy  Unit- 
ed States  mineral  surveyor,"  went  upon  the 
premises  in  controversy  and  located  a  claim 
600  feet  wide  by  1,500  feet  long,  and  called 
the  same  the  "Tuba  Bast"  which  embraced 
the  whole  of  the  said  Triangle,  Bellevue,  and 
Last  Shange  mining  claims.  It  was  also  con- 
ceded by  the  plaintiffs  that  in  the  making  of 
the  said  location  all  acts  were  done  and  per- 
formed wUcb  were  necessary  under  the  law 


to  effect  a  valid  location  of  the  ground  in  cob> 
troveray,  and  that  the  said  Tuba  East  claim 
was  a  valid  location,  and  was  the  property  of 
tlie  defendant  Cook,  unless  Cook  was  dis- 
qualified from  making  a  valid  location  of  the 
premises  by  virtue  of  the  fact  of  his  author- 
ity under  the  laws  of  the  United  States  to 
survey  mining  claims,  or  unless  he  was  dis- 
qualified  from  locating  the  premises  by  virtue 
of  certain  alleged  contractual  relations  be- 
tween him  and  the  plaintiffs,  growing  out  of 
a  certain  lease  upon  the  premises,  and  cer- 
tain alleged  promises  by  the  defendant  Lloyd 
(claimed  to  be  a  copartner  with  Cook)  to  per- 
form the  assessment  work  for  the  plaintiffs 
for  the  year  1903.  The  questions  as  to  the 
alleged  disqualification  of  Cook  to  locate  the 
groimd  by  virtue  of  the  lease,  or  by  virtue  of 
any  contract  by  his  alleged  partner  Lloyd  to 
perform  the  assessment  work  for  the  plain- 
tiffs were  decided  by  the  trial  court  against 
the  contention  of  the  plaintiffs.  All  the  is- 
sues of  fact  and  of  law  were  decided  for  the 
defendants,  except  that  the  trial  court  con- 
cluded, as  matter  of  law,  that  the  location 
of  the  premises  by  the  appellant  John  R.  Cook 
was  void,  for  the  reason  that  at  the  time  of 
making  the  location  he  was  a  person  who 
then  beld  a  license  under  the  government  of 
the  United  States  to  survey  mining  claims  la 
the  state  of  Nevada.  The  only  question, 
therefore,  presented  upon  the  appeal  Is  the 
right  of  a  deputy  United  States  mineral  sur- 
veyor to  locate  a  mining  claim  while  holding 
a  commission  from  the  surveyor  general  of 
the  United  States  to  survey  mining  claims. 
It  Is  contended,  and  has  been  so  held  by  cer- 
tain rulings  of  the  General  Land  Office,  that 
such  deputy  United  States  mineral  surveyor 
falls  within  the  prohibition  contained  in  seo 
tion  452  of  the  Revised  Statutes  of  the  United 
States.  It  is  therefore  further  contended  that 
such  a  surveyor  is  disqualified  from  locating 
a  mining  claim,  and  that  any  attempted  Ioc»> 
tion  by  him  is  void. 

The  section  in  question  reads  as  follows: 
"Sec.  452.  The  officers,  clerks  and  employes 
In  the  General  Land  Office  are  prohibited 
from  directly  or  Indirectly  purchasing  or  be- 
coming interested  in  the  purchase  of  any  of 
the  public  land ;  and  any  person  who  violates 
this  section  shall  forthwith  be  removed  from 
his  office."  It  will  be  observed  that  the  sec- 
tion In  question  Imposes  a  penalty  or  forfei- 
ture or  both,  and  therefore  under  all  the  au- 
thorities must  be  strictly  construed.  The  sec- 
tion quoted  is  one  of  the  18  sections  of  the 
Revised  Statutes  of  the  United  States,  com- 
prising chapter  8,  "The  General  Land  Office," 
and  which,  in  turn.  Is  a  part  of  title  11,  "The 
Department  of  the  Interior."  The  first  sec- 
tion of  the  chapter,  relating  to  the  "General 
Land  Office"  (Rev.  St  U.  S.  I  446).  provides 
that  there  shall  be  in  the  Department  of  the 
Interior  a  Commissioner  of  the  General  Land 
Office,  who  shall  be  appointed  by  tbe  Presi- 
dent^ etc     Zbe  next  section  (section  447) 
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I»rovIdes  tJint  there  shall  be  on  officer  called 
the  "Recorder  of  the  General  Ijand  Office," 
to  be  appointed  by  the  President,  etc.  The 
next  section  (section  448)  provides  that  there 
shall  be  In  the  General  Land  Office  a  princl- 
l)al  clerk  of  the  pnblic  lands  and  a  principal 
<-Ierk  on  i)rivate  land  claims,  to  be  appointed 
by  the  President,  and  that  they  shall  vev- 
fomi  snch  duties  as  may  be  assigned  to  them 
by  the  Commissioner  of  the  General  Land  Of- 
fice. The  next  section  (section  449)  provides 
that  there  shall  be  a  principal  clerk  of  the 
surveys,  who  shall  be  aiipolnted  by  the  Presi- 
dent. He  shall  direct  and  superintend  the 
making  of  the  surveys,  etc.  The  next  section 
provides  that  the  President  shall  apjwlnt  a 
secretary,  whose  duty  It  shall  be  to  sign 
patents,  etc.  The  nest  section  (section  431) 
authorizes  appointment  of  an  assistant  secre- 
tary. The  act  specifies  the  salary  of  each 
of  such  officers.  Having  provided  for  the  ap- 
pointment of  the  foregoing  officers,  the  next 
section  (the  one  upon  which  this  case  turns) 
prohibits  the  officers,  clerk,  and  employes 
In  the  General  Laud  Office  from  purchasing 
the  public  lands,  under  penalty  of  loss  of  em- 
ployment. Section  2207  of  the  Revised  Stat- 
tites  of  the  irnited  States,  imder  title  32,  'The 
Public  Lands,"  c.  1.  provides  for  the  appoint- 
ment by  tlie  President  of  a  surve.vor  general 
for  certain  states  and  territories  therein  men- 
tioned, of  which  Nevada  Is  one.  Section  2.319. 
Rev.  St.  U.  S.  (chapter  6  of  same  title),  pro- 
vides: "All  valuable  mineral  deiwsits  In 
lands  belonging  to  the  United  States,  both 
surveyed  and  unsurveyed.  are  hereby  declar- 
ed to  be  free  and  open  to  exploration  and  pur- 
chase, and  the  lands  In  which  they  are  found 
to  occupation  and  purchase,  by  citizens  of  the 
United  States  and  those  who  have  declared 
their  intention  to  become  such,  under  regula- 
tions prescrU)ed  by  law.  and  according  to  the 
local  custo7us  or  rules  of  miners  In  the  several 
mining  districts,  so  far  as  the  same  are  aiipll- 
cable  and  not  luc-onsistent  witli  the  laws  of 
the  United  States."  Section  23.34.  Rev.  St. 
U.  S.,  contained  in  the  laet-meutloned  chap- 
ter, provides :  "The  Survej-or  General  of  the 
United  States  may  ai)poiut  in  each  land  dis- 
trict containing  mineral  lands  as  many  com- 
petent surveyors  as  shall  apply  for  appoint- 
ment to  sur\'ey  mining  claims.  The  expenses 
of  the  survey  of  vein  or  lode  claims,  and  the 
survey  and  subdivision  of  placer  claims  Into 
smaller  qtiantities  than  one  hundred  and  six- 
ty acres,  together  with  the  cost  of  pul>li<'atIon 
of  notices,  sliall  be  paid  by  the  applicants. 
and  they  shall  be  at  liberty  to  obtain  the 
same  at  the  most  reasonable  rates,  and  they 
shall  also  be  at  liberty  to  employ  an.v  United 
States  deputy  surveyor  to  make  the  survey. 
The  rommissioiier  of  the  General  Land  Office 
shall  also  have  i»ower  to  establish  the  maxi- 
mum charges  for  surveys  and  publication  of 
notic-es  under  this  cliapter;  and,  in  case  of 
excessive  charges  for  publication,  he  may 
designate  any  newsi)aper  published  in  a  laud 


district  where  mines  are  situated  for  the  pub- 
lication of  mining  notices  In  such  district, 
and  fix  the  rates  to  be  charged  by  such  pa- 
per; and,  to  the  end  that  the  Commissioner 
may  be  fully  informed  on  the  subject,  each 
applicant  shall  file  with  the  register  a  sworn 
statement  of  all  charges  and  fees  paid  by 
such  applicant  for  publication  and  surveys, 
together  with  all  fees  and  money  paid  the 
register  and  the  receiver  of  the  land  office, 
which  statement  shall  be  transmitted,  with 
the  other  paiiers  in  the  case,  to  the  Commis- 
sioner of  the  General  I^and  Office."  The  fore- 
going, we  think,  include  all  such  portions  of 
the  Revised  Statutes  of  the  United  States  to 
which  reference  need  be  made  in  order  to 
reach  a  solution  of  the  question  here  present- 
ed. If  we  understand  the  (losltlon  of  counsel 
for  respondents,  and  that  taken  by  the  lower 
court,  as  well  as  by  some  of  the  decisions  o:"' 
the  Land  Office,  section  452  of  the  Revised 
Statutes  should  be  construed  to  mean  sub- 
stantially as  follows:  The  officers,  clerks, 
and  employes  of  the  General  Land  Office  are 
disqualified  from,  directly  or  indlrectl.v,  pur- 
chasing, or  becoming  interested  in  the  pur- 
chase of,  any  of  the  public  land,  and  any  and 
all  acts  and  things  done  In  the  way  of  au  at- 
tempt to  purchase  or  become  interested  in 
the  public  land  are  void.  Any  person  who  so 
attempts  to  purchase  or  become  interested  in 
the  public  land  shall  forthwith  be  removed 
from  his  office. 

It  is  contended  upon  the  part  of  respond- 
ents that  the  foregoing  not  only  embraces 
substantially  the  Intention  of  Congress  In 
enac-ting  the  section  In  question,  but  that  a 
deputy  United  States  mineral  surveyor,  ap- 
pointed under  the  provisions  of  section  2:^34. 
supra,  is  an  officer,  clerk,  or  employe  in  the 
General  Land  Office.  The  main  positions 
taken  by  counsel  for  appellants  upon  the  le- 
gal questions  presented  in  this  case,  are  as 
follows:  "(1)  The  statute  (section  4.")2,  Rev. 
St.  V.  S.)  does  not  affect  the  validity  of  a 
purchase  of  put)lic  lands  by  the  jiersons  nam- 
ed by  It,  but  the  sole  consequence  of  a  pur- 
chase by  them  is  loss  of  employment.  (2)  If 
the  validity  of  a  purchase  Is  affected.  It  Is 
only  affected  In  the  same  manner  that  a  pur- 
chase by  an  agent  from  his  principal  at  com- 
mon law  was  affected,  namely.  It  is  merely 
voidable,  and  therefore  not  open  to  attack  by 
plaintiffs,  but  only  by  the  government  of  the 
United  States.  (3)  Whatever  may  be  the 
conscqueuccs  to  the  'officers,  clerks,  or  em- 
ployes In  the  General  Land  Office'  purchas- 
ing the  public  lands,  they  have  no  applica- 
tion to  a  ix'i-son  licensed  to  survey  mineral 
lands  under  section  2334,  because  such  i)erson 
Is  not  an  offl<'er,  clerk,  or  employe  in  the  Gen- 
eral Land  Office  or  of  the  government,  or  even 
an  employe  of  the  applicant  for  patent."  Our 
attention  has  not  been  called  to  the  decision 
of  any  court  where  the  question  here  pre- 
sented has  been  passed  upon,  excepting  that 
of  the  Supreme  Court  of  Utah  in  the  case  of 
Lavagniuo  v.  Uhllg,  71  Pac.  104C,  in  which 
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case  the  Utah  court  followed  the  decisions 
of  the  Land  Department  in  Floyd  t.  Mont- 
gomery, 26  Land  Dec.  Dep.  Int  122,  and 
B'rank  A.  Maxwell,  29  Land  Dec.  Dep.  Int. 
7C,  holding  that  "a  deputy  mineral  surveyor, 
while  holding  such  office,  is  disqualified  as  a 
mineral  entryman."  The  Utah  case  was  ap- 
pealed to  the  Supreme  Court  of  the  United 
States,  but  was  there  affirmed  upon  another 
point;  the  question  here  presented  being  dis- 
posed of  in  the  following  manner:  "We  there- 
fore come  at  once  to  a  consideration  of  that 
question,  and,  of  course,  in  doing  so  assume, 
for  argument's  sake,  that  the  section  of  the 
Revised  Statutes  relied  upon  and  the  rules 
and  regulations  of  the  Land  Department  did 
not  prohibit  a  deputy  mineral  surveyor  from 
making  a  location  of  mineral  land."  Lavag- 
uino  V.  Uhlig,  198  U.  S.  452,  25  Sup.  Ct  716, 
49  L,  Ed.  1119.  While  the  decisions  of  the 
Land  Department,  on  matters  of  law,  are  not 
binding  upon  the  courts,  they  should  not  be 
overruled  except  when  they  are  clearly  er- 
roneous. Hastings  &  Co.  v.  Whitney,  132  V. 
S.  357,  366,  10  Sup.  Ct.  112,  33  L.  Ed.  363. 
In  order  to  arrive  at  a  correct  solution  of 
the  questions,  it  will  be  advantageous  to  re- 
view the  several  decisions  of  the  Land  De- 
partment bearing  directly  upon  the  point  in 
controversy;  but,  before  doing  so,  it  will  be 
well  to  give  a  brief  review  of  how  the  sec- 
tion in  question  came  to  be  incorporated,  in 
its  present  form,  in  the  Revised  Statutes. 
The  General  Land  Office  was  first  established 
April  25,  1812,  by  act  of  Congress  entitled: 
"An  act  for  the  establishment  of  a  General 
Laud  Office  in  the  Department  of  the  Treas- 
ury." 2  Stat.  716.  Section  10  of  this  act  pro- 
vided as  follows:  "No  person  appointed  to 
nn  office  instituted  by  this  act,  or  employed 
in  any  such  office,  shall  directly  or  indirectly 
be  concenied  in  the  purchase  of  any  riglit.  ti- 
tle, or  interest,  in  any  public  land,  either  in 
his  own  right,  or  In  trust  for  any  other  per- 
son, or  in  the  name  or  right  of  any  other  per- 
son in  trust  for  himself,  nor  sliall  take  or 
receive  any  fee  or  emolument  for  negotiat- 
ing or  transacting  the  business  of  the  office. 
-Vny  person  oETeudlng  in  the  premises  against 
tile  prohibitions  of  this  act,  shall  forfeit  and 
pay  one  hundred  dollars;  and  upon  convic- 
tion, shall  be  removed  from  office."  Congress 
on  July  4,  1836,  passed  "An  act  to  reorganize 
the  General  Land  Office."  5  Stat.  107.  This 
act  provided  for  quite  a  large  number  of  of- 
ficers, clerks,  and  employes,  and  fixed  their 
salaries.  Section  14  of  this  act  provided  that 
■"all  and  every  of  the  officers  whose  salaries 
are  hereinbefore  provided  for,  are  hereby 
prohibited  from  directly  or  indirectly  purchns- 
iug.  or  In  any  way  becoming  interested  in  the 
purchase  of  any  of  the  public  land;  and  in 
<:ase  of  a  violation  of  this  section  by  such  of- 
ficer, and  on  proof  thereof  being  made  to  the 
President  of  the  United  States,  such  officer 
so  offending  shall  be  forthwith  removed  from 
office."  We  think  it  quite  clear  that  both  the 
act  of  April  25,  1812,  and  that  of  July  4,  1S30, 


related  solely  to  the  General  Land  Office;  I. 
e.,  the  governmental  bureau  in  Washington 
charged  with  the  administration  of  the  pul>- 
llc  lands,  and  the  officers  and  employes  In 
that  bureau.  By  the  act  of  July  4.  1836. 
which  remained  In  force  until  the  adoption  of 
the  Revised  Statutes,  it  is  clear,  we  think, 
that  the  prohibitory  provisions  of  section  14 
did  not  apply  to  any  persons  other  than  the 
officers  whose  salaries  were  provided  for  In 
that  act.  Had  the  language  of  section  14 
been  Incorporated  into  the  Revised  Statutes, 
without  change  of  verbiage,  It  Is  difficult  to 
conceive  of  its  receiving  the  Interpretation 
given  by  some  of  the  land  decisions  to  the 
provisions  of  section  452  of  tiie  Revised  Stat- 
utes, no  matter  what  that  department  may 
have  thought  of  the  wisdom  of  such  construc- 
tion. The  act  of  June  27,  1866,  "An  act  to 
provide  for  the  revision  and  consolidation  of 
the  statute  laws  of  the  United  States"  (14 
Stat.  74).  did  not  authorize  the  commission  to 
cliange  the  manifest  meaning  of  a  statute. 
The  statute  provided  that  "the  commission 
shall  bring  together  all  statutes  and  parts  of 
statutes  which,  from  similarity  of  subject, 
ouglit  to  be  brought  together,  omitting  re- 
dundant or  obsolete  enactments,  and  making 
such  alterations  as  may  be  necessary  to  rec- 
oncile the  contradictions,  supply  the  omis- 
sions, and  amend  the  imperfections  of  the 
original  text."  In  the  case  of  Logan  v.  United 
States.  144  U.  S.  302,  12  Sup.  Ct.  617,  36  L. 
Ed.  420,  it  was  held  that  It  Is  not  to  be  In- 
feiTe<l  that  Congress,  in  revising  the  statutes. 
Intended  to  change  their  effect,  unless  an 
intention  to  do  so  Is  clearly  expressed.  To 
the  same  effect,  see  the  cases  of  United  States 
V.  Ilydcr.  110  U.  S.  730,  4  Sup.  Ct.  196.  28 
L.  Ed.  308;  McDonald  ▼.  Hovey.  110  U.  S. 
620.  4  Sup.  Ct.  142,  28  L.  Ed.  260:  Stewart 
V.  Kahu.  11  Wall.  (U.  S.)  502,  20  L.  Ed.  176; 
Murdock  v.  City  of  Memphis,  20  Wall.  (U. 
S.)  617.  22  L.  Ed.  429;  Smyth  v.  Fiske,  23 
Wall.  ar.  S.>  382,  23  L.  Ed.  47.  It  has  also 
been  held  by  tl)e  same  court  upon  numerous 
occaaloii':  that  In  construing  Revised  Stat- 
utes, where  a  doubt  arises,  it  is  admissible 
to  recur  to  Its  connection  in  the  act  of  which 
It  was  originally  a  part,  Doyle  v.  Wisconsin, 
04  U.  S.  51.  24  L.  Ed.  64;  United  States  ▼. 
Illi-sch,  100  U.  S.  35,  25  L.  Ed.  SIJO;  United 
States  V.  Powen,  100  U.  S.  513,  25  L.  Ed.  631 ; 
Ateyer  v.  Car  Co..  102  U.  8.  11,  26  L.  Ed.  59; 
Hate  Refrigerating  Co.  v.  Sulzberger,  157  U. 
S.  30,  15  Sup.  Ct.  508.  .39  L.  BM.  601.  The 
same  court  has  al*o  held  that  reference  to 
the  original  statutes  cannot  be  had  to  con- 
trol Revised  Statutes  when  the  meaning  there- 
of is  plain.  United  States  t.  Bowen,  supra; 
Arthur  v.  Dodge,  101  U.  S.  36,  25  L.  Ed.  948; 
VIetor  V.  Arthur,  104  U.  8.  499.  26  L.  Ed.  633; 
Deffeback  v.  Hawke,  115  U.  S.  402,  6  Sup.  Ct 
95,  29  L.  Ed.  423. 

Can  it  be  said  that  it  is  plain  from  the  pro- 
visions of  section  452  of  the  Revised  Statutes 
that  the  provisions  thereof  were  intended 
to  apply  not  only  to  the  officers,  clerks,  aud 
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employfti  in  the  General  Land  Office  at  Wash- 
ington, but  also  to  apply  to  the  officers, 
clerks,  and  employes  of  the  office  of  the  vari- 
ous United  States  surveyors  general  In  the 
various  states  and  territories?  And,  if  It  can- 
not be  so  said,  will  such  a  construction  be  aid- 
ed by  a  reference  to  section  14  of  the  act  of 
1836,  supra?  We  think  It  quite  clear  that,  if 
It  is  a  proper  case  for  recurrence  to  the  lat- 
ter act  to  construe  the  section  in  question,  so 
broad  an  interpretation  cannot  be  made.  The 
Land  Office  has  rendered  a  number  of  decis- 
ions construing  the  provisions  of  section  452, 
supra,  some  of  which  have  direct  reference 
to  Its  application  to  deputy  mineral  survey- 
ors appointed  under  the  provisions  of  Rev. 
St.  f  2334,  supra.  In  the  case  of  Grandy  v. 
Bedell,  2  Land  Dec.  Dep.  Int  314  (1883),  Mr. 
SetTetary  Teller,  quoting  section  452,  Rev.  St., 
says  (page  315):  "It  will  be  observed  that  the 
section  quoted,  and  this  is  the  only  statutory 
provision  bearing  on  the  subject,  does  not  ex- 
tend to  clerks  in  the  district  offices,  but  by  Its 
terms  is  confined  to  those  employed  in  the 
General  Land  Office.  Tour  office  has,  how- 
ever, by  rule,  extended  the  operation  of  this 
statute  so  as  to  include  clerks  in  the  local 
offices;  and  this  department  held  in  the  case 
of  State  of  Nebi'aska  v.  Dorrlngton,  2  Copp, 
Land  Laws  1882,  p.  647,  the  defendant  being 
at  the  time  of  making  his  timber  culture  en- 
try a  clerk  in  a  local  land  office,  that  such 
fact  was  sufficient  ground  for  the  cancella- 
tion of  the  entry."  The  claimant,  Bedell, 
was  a  receiver's  clerk  In  the  local  land  office 
at  date  of  making  the  timber  culture  entry 
in  contest,  but  at  date  of  initiation  of  con- 
test by  Grandy  he  had  resigned  his  position. 
The  Secretaiy  therefore  held:  "Taking  these 
facts  into  consideration,  and  the  further  one 
that  he  was  not  by  express  provision  of  law 
Incompetent  to  make  the  entry,  I  am  of  the 
opinion  tiiat  it  should  be  permitted  to  stand." 
The  Instructions  issued  by  Commissioner  Mc- 
Farland  August  28,  1883,  and  reported  In  2 
Land  Dec.  Dep.  Int.  313,  Indicate  that  in  the 
opinion  of  the  Land  Department  there  was 
no  statutory  inhibition  against  entries  of  pub- 
lic land  by  Land  Department  employes  out- 
side of  those  in  the  General  Land  Office.  The 
Instructions  referred  to  are  as  follows:  "Gen- 
tlemen, I  am  In  receipt  of  the  receiver's  let- 
ter of  July  7,  1883,  In  which  the  following 
question  is  submitted  to  this  office:  Is  It  ad- 
missible for  a  register  or  receiver  or  special 
agent  or  clerk  to  make  a  timber  culture  en- 
try in  a  district  other  than  the  one  in  which 
he  is  located?  I  reply  that  I  thhik  such  entry, 
excepting  as  to  special  agents,  is  admissible. 
The  officer  or  clerk  making  such  entry  should 
state  in  bis  affidavit  the  particular  position 
he  holds,  that  the  entry  may  be  Intelligently 
dealt  with."  Subsequently,  In  189(),  the  Land 
Department  appears  to  have  modified  views 
above  expressed,  holding  In  the  case  of  Her- 
bert McMicken,  10  Land  Dec.  Dep.  Int.  97, 
and  11  Land  Dec.  Dep.  Int  96,  that  a  clerk  or 
unployg  in  the  office  of  a  United  States  sur- 


veyor general  was  clerk  or  employ^  In  the 
General  Land  Office,  and  hence  fell  within 
the  inhibition  of  section  452,  Rev.  St.  Under 
the  decision  In  McMlcken's  Case,  supra,  a 
general  circular  was  Issued  by  the  Land  De- 
partment, dated  September  15,  1890,  and  re- 
ported in  11  Land  Dec.  Dep.  Int.  348,  stating 
that:  "In  accordance  with  said  decision,  all 
officers,  clerks,  and  employes  In  the  offices  of 
the  surveyors  general,  the  local  land  offices, 
and  the  General  Land  Offices,  or  any  persons, 
wherever  located  employed  under  the  super- 
vision of  the  Commissioner  of  the  General 
Land  Office,  are  during  such  employment, 
prohibited  from  entering,  or  becoming  inter- 
ested, directly  or  indirectly,  In  any  of  the 
public  lands  of  the  United  States."  The 
above  rule  has  since  been  generally  adhered 
to  by  the  department,  although  In  the  case  of 
Winans  v.  Beidler,  15  Land  Dec.  Dep.  Int 
200,  decided  in  1892,  the  Land  Department 
appears  to  have  again  modified  its  views  as 
to  the  construction  of  section  452,  Rev.  St., 
holding  that  Winans,  who  was  employed  as 
a  copyist  in  the  General  Land  Office  at  Wash- 
ington, could  perfect  a  homestead  entry  made 
shortly  before  his  appointment  to  such  posi- 
tion. 

The  first  reported  case  In  which  the  Land 
Department  passed  upon  the  right  of  a  deputy 
mineral  surveyor  to  make  entry  of  lands  is 
Denlson  v.  Wlllits,  11  Copp,  Land  Owner,  261 
(1884),  in  which  Commissioner  McFarland 
said :  "There  seems  to  be  no  valid  objec- 
tion as  to  the  right  of  a  deputy  surveyor  to 
make  a  mineral  entry,  in  which  case  he  can- 
not act  in  any  other  capacity  than  that  of 
claimant"  The  next  case  In  which  the  ques- 
tion arose  was  that  of  Lodi  Lode,  0  Land 
Dec.  Dep.  Int.  105,  wherein  the  Secretary 
said :  "But  one  question  Is  in  this  case,  viz., 
the  right  of  a  deputy  mineral  surveyor  to 
make  a  minernl  entry  In  the  district  for  which 
he  Is  appointed."  He  then  quotes  section 
2319,  Rev.  St.,  declaring  all  mineral  deposits 
on  public  land.s  to  be  open  to  exploration  and 
purchase,  and  adds:  "Section  2325  of  the 
United  States  Revised  Statutes  provides  that 
any  one  authorized  to  locate  a  mineral  claim 
may  procure  a  patent  for  the  same  upon  com- 
pliance with  certain  requirements  and  con- 
ditions therein  specified.  Deputy  surveyors 
are  appointed  by  the  surveyor  general  of  each 
surveying  district,  under  and  by  virtue  of 
the  authority  conferred  in  section  2.'5.14  of 
the  United  States  Revisfd  Statutes.  Under 
this  section,  tiie  surveyor  generals  of  the 
several  districts  appoint  as  many  competent 
deputy  surveyors  for  mining  claims  as  may 
apply  to  tliem  for  euch  appointment,  and 
give  bond  in  the  sum  of  $10,000  for  thi  faith- 
ful performance  of  their  duties.  A  mincriii 
claimant  tlicn  has  the  option  of  employing 
any  one  of  said  deputies  to  do  his  surveying 
with  whom  he  can  make  a  suitable  contract' 
it  being  always  understood  that  the  claim- 
ant is  to  bear  ail  the  expenses  of  notices,  sur- 
veys, etc.  It  v/as  ruled  by  your  o^i^iEi]}-^ 
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Tunry  6,  1884,  In  the  case  of  Denlson  and 
WlUlts,  11  Copp,  liflnd  Owner,  261,  the  only 
time  tlie  question  has  ever  been  raised,  so  far 
as  can  be  ascertained,  that  a  deputy  mineral 
surveyor  may  make  mineral  land  entries  ir 
his  own  district,  but  in  that  event  he  cannot 
act  in  any  other  capacity  than  that  of  claim- 
ant. It  would  seem  that  there  can  be  no 
valid  objection  to  this  entry  as  a  matter  of 
public  policy,  unless  it  be  said  that  claim- 
ant's position  as  a  deputy  surveyor  gives  him 
an  advantage  over  the  rest  of  the  community 
in  locating  claims;  in  other  words,  bis  posi- 
tion gives  him  special  Information  as  regards 
the  places  where  valuable  minerals  are  to  be 
found.  I  am  not  of  opinion,  however,  that 
this  objectlcm  should  be  sufl9cient  to  work  a 
forfeiture  of  an  entry  already  made,  or  to 
prevent  the  making  of  one."  This  ruling  of 
the  Land  Department  remained  In  full  force 
without  any  modification  until  the  decision 
In  Floyd  v.  Montgomery,  supra.  In  that  case 
a  deputy  mineral  surveyor  was  one  of  seven 
applicants  for  patents  on  a  mining  claim. 
His  interest  in  the  claim  was  acquired  after 
location  and  Immediately  prior  to  application 
for  patent  He  made  the  survey,  and  pre- 
pared and  filed  preliminary  report  and  field 
notes  with  report  on  improvements.  It  being 
urged  that  he  was  disqualified  by  section  452, 
Rev.  St.,  from  obtaining  patent,  the  Secre- 
tary directed  that  the  deputy  mineral  sur- 
veyor's name  be  stricken  from  the  final  cer- 
tificate, and  the  entry  passed  to  patent  In  the 
name  of  the  remaining  applicants,  saying 
(page  136):  "In  Herbert  McMicken  et  al., 
10  Land  Dec.  Dep.  Int.  97,  on  review  11  Land 
Dec.  Dep.  Int.  96,  Secretary  Noble  held  that 
an  officer,  clerk,  or  employe  in  the  office  of 
a  United  States  surveyor  general  Is  an  offi- 
cer, clerk,  or  employe  in  the  General  Land 
Office  within  the  meaning  of  this  section.  In 
Muller  V.  Coleman,  18  Land  Dec.  Dep.  Int. 
394,  Secretary  Smith  held  that  a  deputy  sur- 
veyor is  such  employe,  and  In  the  Neill  Case, 
24  Land  Dec.  Dep.  Int.  393,  the  present  Secre- 
tary held  that  a  surveyor  general  Is  within 
the  inhibition  so  declared.  A.  circular  of  sim- 
ilar Import  was  issued  September  15,  1890 
(11  Land  Dec.  Dep.  Int  348).  From  an  ex- 
amination of  these  authorities  and  a  consid- 
eration of  the  language  and  manifest  purpose 
of  the  section,  it  seems  clear  that  Its  pro- 
hibitive provisions  embrace  a  deputy  min- 
eral surveyor.  In  so  far  ais  the  cases  of  State 
of  Nebraska  t.  Dorrington,  2  Copp,  Land 
Laws  647,  Dennison  and  Willlts,  11  Copp, 
Land  Owner,  261,  and  Lock  Lode,  6  Land  Dec. 
Dep.  Int.  105,  are  In  conflict  with  the  views 
expressed  In  these  later  cases,  they  are  over- 
ruled." In  Frank  A.  Maxwell,  29  Land  Dec. 
Dep.  Int.  76,  and  Alfred  Baltzeli,  Id.  333,  the 
department  again  ruled  that  a  deputy  min- 
eral sun-eyor  was  disqualified  by  the  statute 
from  making  entry,  basing  said  decision  sole- 
ly on  Floyd  v.  Montgomery,  supra.  The  next 
and  last  ruling  of  the  department  on  this 
question  was  in  the  case  of  W.  H.  Lefling- 


well,  30  Land  Dec.  Dep.  Int  139  (1900),  hold- 
ing that  a  deputy  mineral  surveyor  who  has 
no  Interest,  real  or  contingent.  In  a  mining 
claim  at  the  date  of  the  survey  thereof  by 
him,  nor  at  the  date  of  the  application  for 
patent  thereto,  but  who  subsequently  makes 
entry  thereof,  does  not  come  within  the  spirit 
of  section  452  of  the  Bevlsed  Statutes,  pro- 
hibiting employes  of  the  General  Land  Of- 
fice from  "purchasing  or  becoming  interested 
in  the  purchase  of  the  public  lands";  the 
Secretary  saying:  "Without  at  the  present 
time  considering  the  correctness  of  the  con- 
clusions arrived  at  in  the  case  of  Floyd  et 
al.  V.  Montgomery  et  al.,  26  Land  Dec.  Dep. 
Int  122,  136,  and  similar  cases  in  so  far  as 
It  was  therein  held  that  the  prohibitive  pro- 
visions of  said  section  embrace  a  deputy 
mineral  surveyor.  It  is  sufficient  to  say  that 
the  facts  in  this  case,  as  disclosed  by  the 
record,  are  materially  different  from  those 
stated  in  the  cases  referred  to.  Independent- 
ly of  the  statute,  It  would  be  within  the  pow- 
er of  the  Land  Department  in  making  regu- 
lations for  the  survey  of  mining  claims  to 
provide  against  the  survey  thereof  by  one 
interested  in  the  claim;  the  reason  therefor 
being  manifest.  In  the  case  under  consider- 
ation, Lefflngwell  had  no  interest,  real  or 
contingent,  in  the  claim  Involved  at  the  date 
of  the  survey  thereof  by  him,  or  at  the  date 
of  the  application  for  patent  thereto,  and, 
under  those  circumstances,  it  Is  not  believed 
that  he  Is  within  the  spirit  of  the  statute  or 
circular  above  quoted."  It  thus  appears  that 
until  1898  no  doubt  was  expressed  by  ihe 
Land  Department  as  to  the  right  of  a  deputy 
mineral  surveyor  to  make  a  mineral  entry; 
the  department  In  two  decisions  expressly  rul- 
ing that  he  had  such  right  In  Floyd  ▼. 
Montgomery,  supra,  the  department  reversed 
its  previous  decisions,  and  held  that  a  min- 
eral surveyor  was  prohibited  by  the  statute 
from  making  entry.  While  in  the  Lefflng- 
well Case,  supra,  the  Secretary  did  not  ex- 
press an  opinion  as  to  the  correctness  of  the 
rulings  of  the  department  in  the  case  of 
Floyd  v.  Montgomery,  and  other  similar  cases; 
there  Is  a  strong  inference,  at  least  that  the 
rulings  In  those  cases  are  not  so  clearly  cor- 
rect that  the  question  they  determine  may 
not  be  the  subject  of  further  consideration 
by  the  Department  Commenting  upon  these 
various  decisions  of  the  Land  Department, 
LIndley,  in  his  work  on  Mines,  says:  "The 
Land  Department  at  one  time  held  that  they 
[deputy  mineral  surveyors]  were  not  prohibit- 
ed from  making  mineral  entries  within  the 
district  for  which  they  are  appointed.  By 
subsequent  rulings  It  was  determined  that 
they  came  within  the  inhibition  of  section 
452  of  the  Revised  Statutes,  and  were  pro- 
hibited from  entering  or  becoming  Interested 
In  any  of  the  public  lands  of  the  United 
States.  The  latest  expresston  by  the  depart- 
ment on  the  subject  has  a  tendency  to  sug- 
gest the  Incorrectness  of  these  later  rulings. 
The  existing  Land  Department  regulations 
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seem  to  limit  the  disqnaltflcatlon  of  tbc  dcp- 
ntj-  surveyor  to  the  making  of  siirveys  of 
mineral  claims  in  which  be  holds  an  interest, 
thus  Intimating  that  he  may  lawfully  locate 
and  hold  a  claim,  but  could  not  survey  it  for 
patent."     IJndley  on  Mines  (2d  Ed.)  i  661. 

A  careful  examination  of  the  points  pre- 
sented in  this  case  convinces  us  that  the 
rulings  of  the  Land  Department,  In  so  far  as 
they  bold  or  infer  that  a  deputy  mineral  sur- 
veyor Is  disqualified  to  locate  a  mining  claim 
because  of  tlie  provisions  of  Revised  Statutes, 
}  4r>2,  are  erroneous,  in  the  view  we  take 
of  this  case,  it  is  not  necessary  to  pass  upon 
all  the  legal  questions  presented  In  tbc  able 
argument  of  counsel,  for  the  position,  we 
think,  IS  well  taken  that  a  deputy  mineral 
surveyor  is  not  an  officer,  clerk,  or  employs 
in  the  General  Land  Office,  even  if  we  should 
consider  that  the  office  of  United  States  sur- 
veyor general  is  a  part  of  the  General  Land 
Office  and  subject  to  the  inhibition  of  section 
452,  Rev.  St,  supra,  a  question  we  do  not 
pass  upon. 

Deputy  mineral  surveyors  are  appointed 
without  limit,  and  for  no  particular  time,  by 
the  surveyor  general  of  the  United  States, 
under  the  provisions  of  section  2334,  Rev. 
St.,  supra.  They  are  not  required  to  keep 
an  otnce  at  any  particular  place,  or  at  all. 
They  do  not  remain  under  the  direction  or 
supervision  of  the  surveyor  general.  They 
are  not  obliged  to  perform  any  service, 
either  for  the  government  or  any  iudlvidual. 
They  arc  simply  persons  who  have  been 
designated  as  having  the  requisite  qualifica- 
tions to  make  a  proper  survey  of  mining 
claims.  If  they  perform  any  services  at  all, 
it  must  be  as  a  matter  of  private  contract 
between  themselves  and  the  mining  claim- 
ant. They  receive  no  salary  or  compensation 
whatever  from  the  government;  nor  does  the 
government  supply  them  with  Instruments 
or  assistants  while  engaged  In  making  a  min- 
eral survey.  They  have  no  access  to  the 
official  records  of  the  surveyor  general's  of- 
fice, other  than  that  afforded  any  private 
citizen.  A  deputy  mineral  surveyor  may 
never  make  a  survey  after  his  appointment, 
or  he  may  make  fifty  or  more  in  a  year. 
The  duties  of  a  mineral  surveyor  are  exclu- 
sively professional,  and  in  no  sense  those 
of  a  clerk.  He  keeps  no  records  or  accounts, 
he  registers  no  act  of  any  superior.  He  has 
no  custody  of  public  property  or  papers. 
His  duties  consist,  when  employed  by  the 
owner  of  a  mining  claim,  in  making  for  such 
owner  a  survey  thereof,  showing  Improve- 
ments thereon,  with  preliminary  plat  and 
field  notes  of  survey.  When  the  field  notes 
and  preliminary  plat  of  survey  have  been 
filed  with  the  surveyor  general,  his  duty  in 
the  premises  is  ended,  except  It  be  to  correct 
an  error  made  by  him.  In  the  leading  case  of 
United  States  v.  Germalne,  06  U.  S.  608.  25 
L.  Kd.  482;  the  court,  by  Mr.  Justice  Miller, 
laid  down  the  definition  of  a  federal  officer, 
saying  (page  509  of  99  U.  8.  [25  L.  Ed.  482]): 


"The  Constitution  for  purposes  of  appoint- 
ment very  clearly  divides  all  its  officers  into 
two  classes.  The  primary  class  requires  a 
nomination  by  the  President  and  confirma- 
tion by  the  Senate.  But  foreseeing  that  when 
offices  become  numerous,  and  sudden  remov- 
als necessary,  this  mode  might  be  Inconveni- 
ent, it  was  provided  that  in  regard  to  officers 
inferior  to  those  specially  mentioned  Con- 
gress might  by  law  vest  their  appointment 
in  the  President  alone.  In  the  courts  of  law, 
or  in  the  heads  of  departments.  That  all 
persons  who  can  be  said  to  hold  an  office 
under  the  government  about  to  be  establish- 
ed under  the  Constitution  were  intended  to 
be  Included  within  one  or  the  other  of  these 
modes  of  appointment  there  can  be  but  little 
doubt"  In  that  case  the  defendant,  Ger- 
malne, who  was  a  civil  surgeon  appointed 
by  the  Commissioner  of  Pensions,  under 
section  4777,  Rev.  St,  was  indicted  for  ex- 
tortion as  an  officer  of  the  United  States, 
but  the  court  held  that  he  was  not  such  of- 
ficer, saying  further  (page  511):  "If  we  look 
to  the  nature  of  defendant's  employment, 
we  think  it  equally  clear  that  he  Is  not  an 
officer.  In  that  case  (United  States  v.  Hart- 
well.  6  Wall.  [U.  S.]  38.5,  18  L.  EJd.  830),  the 
court  said  the  term  embraces  the  ideas  of 
tenure,  duration,  emolument,  and  duties,  and 
that  the  latter  were  continuing  and  i>erma- 
nent,  not  occasional  or  temporary.  In  th« 
case  before  us,  the  duties  are  not  continuing 
and  permanent,  and  they  are  occasional  and 
Intermittent  The  surgeon  is  only  to  act 
when  called  on  by  the  Commissioner  of  Pen- 
sions in  some  special  case,  as  when  some 
pensioner  or  claimant  of  a  pension  presents 
himself  for  examination.  He  may  make  50 
of  these  examinations  in  a  year,  or  none. 
He  is  required  to  keep  no  place  of  business 
for  the  public  use.  He  gives  no  bond,  and 
takes  no  oath,  unless  by  some  order  of  the 
Commissioner  of  Pensions  of  which  we  are 
not  advised.  No  regular  appropriation  is 
made  to  pay  his  compensation,  which  is  $2 
for  every  certificate  of  examination,  but  it 
is  paid  out  of  money  appropriated  for  pay- 
ing pensions  in  his  district  under  regula- 
tions to  be  prescribed  by  the  Commissioner. 
He  Is  but  an  agent  of  the  Commlssoner,  ap- 
pointed by  him,  and  removable  by  him  at  his 
pleasure,  to  procure  information  needed  to 
aid  In  the  performance  of  his  own  official 
duties.  He  may  appoint  one  or  a  dozen  per- 
sons to  do  the  same  thing.  The  compensa- 
tion may  amount  to  $6  or  $500  per  annum. 
There  is  no  penalty  for  his  absence  from  duty 
or  refusal  to  perform,  except  his  loss  of  the 
fee  in  the  given  case.  If  Congress  had  pass- 
ed a  law  requiring  the  Commissioner  to  ap- 
point a  man  to  furuish  each  agency  with 
fuel  at  a  price  per  ton  fixed  by  law  high 
enough  to  secure  the  delivery  of  the  coal,  he 
would  have  as  much  claim  to  be  an  officer  of 
the  United  States  as  the  surgeons  appointed 
under  this  statute."  Again,  in  United  State* 
V.  Smith,  124  V.  S.  525,  532,  8  Sup.  Ot  6B5» 
Digitized  by  VjOOQlC 


10 


92  PACIFIC  BEPORTEB. 


(Ner. 


31  L.  Ed.  534,  the  court  said:  "An  officer  of 
the  United  States  can  only  be  appointed  by 
the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  or  by  a  court  of  law 
or  the  hend  of  a  department.  A  person  In 
the  service  of  the  government  who  does  not 
derive  his  position  from  one  of  these  sources 
Is  not  an  officer  of  the  United  States  In  the 
sense  of  the  Constitution.  This  subject  was 
considered  and  determined  In  United  States 
v.  Germalne,  99  U.  S.  508,  25  L.  Ed.  482,  and 
In  the  recent  case  of  United  States  v.  Mou- 
nt, 124  U.  S.  303,  8  Sup.  Ct.  505,  31  L. 
Ed.  463.  What  we  have  here  said  Is  but  a 
repetition  of  what  was  there  authoritatively 
declared."  In  the  case  of  Louisville,  etc., 
R.  E.  Co.  r.  Wilson,  138  U.  S.  501,  505,  11 
Sup.  Ct.  406,  34  L.  Ed.  1023,  the  couit,  by 
Mr.  Justice  Brewer,  said:  "The  terms  'of- 
ficers' and  'employes*  both  alike  refer  to 
those  in  regular  and  continual  service.  With- 
in the  ordinary  acceptation  of  the  terms,  one 
who  Is  engaged  to  render  services  In  a  par- 
ticular transaction  Is  neither  an  officer  nor 
an  employ^.  They  imply  continuity  of  serv- 
ice, and  exclude  those  employed  for  a  special 
and  single  transaction.  An  attorney  of  an  In- 
dividual, retained  for  a  single  suit.  Is  not 
bis  employ^.  It  is  true  he  has  engaged  to 
render  services;  but  his  engagement  is  rath- 
er that  of  a  contractor  than  of  an  employe." 
The  same  rule  was  laid  down  by  the  court 
In  Auffmordt  v.  Hedden,  137  U.  S.  310,  11 
Sup.  Ct.  103,  34  L.  Ed.  674,  In  which  court, 
passing  upon  the  status  of  a  "merchant  ap- 
praiser" appointed  or  selected  by  the  col- 
lector of  customs  under  authority  of  sec- 
tion 2930,  Rev.  St.,  and  whose  compensation 
was  payable  by  the  Importer,  said  (page  326 
of  137  U.  S.,  and  page  107  of  11  Snp.  Ct  [34 
li.  Ed.  674]):  "The  merchant  appraiser  Is 
an  expert,  selected  as  an  emergency  arises, 
upon  the  request  of  the  Importer  for  a  reap- 
praisal. His  appointment  Is  not  one  to  be 
classified  under  the  civil  service  law.  lie  Is 
not  to  be  appointed  on  a  competitive  ex- 
amination, nor  does  he  fall  within  the  pro- 
visions of  the  civil  service  law.  He  is  not 
a  'clerk'  nor  an  'agent'  nor  a  'person  em- 
ployed,' in  the  customs  department,  within 
the  meaning  of  section  6  of  the  civil  serv- 
ice act;  nor  Is  he  an  officer  of  the  United 
States,  required  to  be  appointed  by  the 
President,  or  a  court  of  law,  or  the  head 
of  a  department.  He  is  an  expert  selected 
as  such.  Section  2930  requires  that  he  shall 
be  a  'discreet  and  experienced  merchant, 
familiar  with  the  character  and  value  of 
the  goods  m  question.'  He  is  selected  for 
the  special  case.  He  has  no  general  func- 
tions, nor  any  employment  which  has  any 
duration  as  to  time,  or  which  extends  over 
any  case  further  than  as  he  is  selected  to 
act  m  that  particular  case.  He  Is  executive 
agent,  as  an  expert  assistant  to  aid  in  ascer- 
taining the  value  of  the  goods,  selected  for 
the  particular  case  on  the  reijuest  of  the  Im- 
porter, and  selected  for  his  special  knowl- 


edge in  regard  to  the  character  and  value  of 
the  particular  goods  In  question.  He  has  no 
claim  or  right  to  be  designated,  or  to  act 
except  as  he  may  be  designated."  See,  also, 
the  following  authorities:  People  ex  rel. 
Sims  V.  Fire  Commissioners,  78  N.  Y.  437; 
People  V.  Board  of  Police,  75  N.  T.  38;  Com- 
monwealth V.  Kltier,  147  Pa.  288,  28  Atl. 
568,  15  L..  B.  A.  205;  Mulholland  v.  Wood, 
166  Pa.  486,  SI  Atl.  248;  State  v.  Mason, 
61  Ohio  St  62,  55  N.  B.  167;  Attorney  Gen- 
eral V.  McCaughey,  21  B.  I.  841,  43  Atl.  646; 
State  y.  Emerson,  72  Me.  455;  Campfield  y. 
Lang  (O.  C.)  26  Fed.  128;  Frick  Co.  v.  Nor- 
folk Co.,  86  Fed.  738,  82  C.  C.  A.  81;  United 
States  V.  McCrory,  01  Fed.  295,  03  0.  C.  A. 
515;  In  re  Grunwold,  99  Fed.  705;  United 
States  y.  Smith,  124  U.  S.  525,  8  Sup.  Ot 
605,  81  L.  Ed.  634;  Vane  y.  Newcombe,  132 
U.  S.  233,  10  Sup.  Ct  60,  83  L.  Ed.  310. 

The  defendant  John  B.  Cook,  for  the  rea- 
sons gl^n,  was  not  disqualified  from  locat- 
ing the  "Tuba  East  Lode"  mining  claim,  de- 
scribed In  the  complaint  on  the  Ist  day  of 
January,  1904,  because  of  the  provisions  of 
section  452,  Bev.  St  U.  S. 

The  Judgment  and  order  of  the  trial  court 
are  reversed,  and  a  new  trial  granted. 

SWEENEY,   J.,   concurs. 

TALBOT,  C.  J.  (dissenting).  It  Is  alleged 
In  the  complaint  and  admitted  in  the  an- 
swer, that  the  defendant  Cook  and  Lloyd 
were  the  grantors  to  the  plaintiffs,  excepting 
Louise  Frank,  of  a  part  of  the  ground  in 
dispute.  The  district  court  found  from  the 
evidence  and  admissions  made  on  the  trial 
that  on  the  3l8t  day  of  December,  1903,  and 
for  several  years  prior  thereto,  the  plalntlfiTs 
and  defendant  Lynch  were  the  owners  of  the 
Last  Shange,  the  Triangle,  and  the  Bellevue 
mining  claims  In  contest ;  that  In  June,  1902, 
there  was  executed  to  defendant  Lloyd  a  writ- 
ten lease  on  the  property  for  one  year,  to 
June  17,  1903 ;  that  the  defendant  Oook  was 
at  all  times  during  the  term  of  the  lease  Joint- 
ly Interested  with  defendant  Lloyd ;  that  be- 
tween the  17th  day  of  June,  1902,  and  some 
time  in  October  of  that  year,  both  the  defend- 
ants Cook  and  Lloyd  mined  the  premises  de- 
scribed in  the  lease  as  partners  thereunder; 
that  in  the  month  of  October  or  November, 
1902,  when  the  lease  still  had  more  than  one- 
half  of  Its  term  of  one  year  to  run,  they  quit 
the  premises  and  removed  their  tools,  and 
that  neither  of  them  entered  thereon  again 
until  the  latter  part  of  December,  1903.  Dur- 
ing the  year  1902,  and  after  the  17th  day  of 
June  of  that  year,  Cook  and  Lloyd  did  about 
^ICKJO  worth  of  work  on  the  premises  covered 
by  the  lease,  and  more  than  sufficient  to  cov- 
er the  assessment  work  for  that  year.  The 
principal  plaintiffs  in  Interest  lived  out  of 
the  state,  and  the  defendants  resided  adjacent 
to  the  claims.  Possession  was  not  surrend- 
ered to  plaintiffs  at  the  end  of  the  time 
specified  In  the  lease,  nor  were  they  notiffod 
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by  the  defendants  that  the  latter  had  quit 
possession  or  were  ready  to  surrender  the 
premises.  The  plalntllfs  dtd  not  hare  any 
labor  i)erfoniied  on  the  claims  during  the 
year  1903.  In  December,  1903,  the  defend- 
ants Cook  and  Ll03-d,  still  without  haTing 
surrendered  possession  to  the  plaintiffs  or 
having  notified  the  plaintiffs  that  they  had 
quit  the  premises,  did  some  work  on  the 
claims,  giving  the  appearance  that  the  requir- 
ed assessment  was  being  performed.  On  the 
Iflt  day  of  Jaauaiy,  1904,  the  defendant  Cook, 
while  he  was  «  United  States  deputy  mineral 
surveyor,  made  a  relocation  under  which  the 
Sroimd  is  now  ckilmed. 

On  the  theory  that  it  makes  no  difference  in 
whose  name  a  lease  or  property  belonging  to 
a  partnership  stands.  It  is  urged  in  respond- 
ent's brief  that  Cook  and  Lloyd  were  equally 
bound  and  responsible  as  partners  under  the 
lease,  and.  In  addition  to  the  assertion  that 
ODOk  is  disquallQed  to  make  the  location. 
It  Is  dalmed  'that  the  district  court  erred 
!b  not  holding  that  there  was  a  relationship 
of  trust  and  confidence  existing  between  the 
defendants  and  plaintiffs  which  precluded 
them  from  Initiating  any  rights  to  the  prop- 
erty adverse  to  the  plaintiffs  for  the  reasons, 
first,  that  they  admit  that  they  are  the 
grantors  of  the  plaintiff ;  second,  they  admit 
that  they  performed  the  assessment  work 
for  several  years  for  the  plaintiffs;  third, 
that  they  entered  Into  the  possession  of  the 
ground  Jointly  under  a  lease  made  by  the 
plaintiffs  tm  the  17th  day  of  June,  1002,  and 
never  at  any  time  notified  the  plaintiffs  that 
they  had  abandoned  the  lease  or  offered  to 
redeliver  possession  of  the  same;  fourth,  that 
by  their  conduct  and  statements  they  misled 
the  plaintiffs  and  respondents  by  the  fact 
of  their  coming  on  the  ground  at  dlffereut 
times  during  the  latter  part  of  the  year  1003 
and  working  thereon,  and  their  representa- 
tions that  they  were  doing  the  work  as  as- 
sessment work  for  the  plaintiffs."  Of  the  two 
points  relied  upon  by  plaintiffs  on  the  trial, 
the  district  court  found  against  them  on  tiie 
contention  that  Cook  was  disqualified  from 
relocating  the  ground  which  with  Lloyd  he 
held  under  a  lease  from  the  plaintiffs  without 
surrendering  possession  to  them,  and  based 
the  judgment  In  favor  of  the  plaintiffs  on 
the  other  ground  that  Cook  was  disqualified 
from  locating  claims  l)ecause  he  was  a  United 
States  deputy  mineral  surveyor. 

The  plaintiffs  and  respondents  are  still 
claiming  here  that  Cook  was  disqualified  by 
reason  of  his  being  such  surveyor,  but  that, 
If  this  court  holds  he  was  not,  the  judgment 
should  be  sustained  on  the  ground  that  he 
could  not  make  the  location  against  his  les- 
sors when  he  had  not  surrendered  posses- 
sion to  them.  Against  this  contention  It  is 
said  that  respondents  are  not  api)eaiing,  anc 
that  they  have  not  assigned  any  error  against 
the  conclusion  of  the  district  Judge  that 
Cook  was  not  disqualified  as  a  lessee.  Wheth- 
er, under  these  circumstances,  the  facts  as 


found  by  the  trial  court  may  be  considered 
conclusive  unless  the  defendant  expresses 
dissatisfaction  with  them,  and  requests  a  new 
trial  for  the  purpose  of  Introducing  furtiier 
evidence,  ond  whether  this  court  could  sustain 
the  Judgment  if  it  believed  the  conclusion  of 
law  made  by  the  district  court  that  Cook 
was  not  disqualified  as  a  lessee  was  wrong, 
and  on  that  ground,  is  not  determined,  and, 
as  this  question  is  not  discussed  in  the  de- 
cision, I  express  no  opinion  as  to  wliotlier  the 
Judgment  ought  to  be  sustained  on  the  ground 
that  the  lease  was  renewed  and  continued 
by  the  failure  of  Cook  and  Lloyd  to  surrender 
possession  and  by  their  working  on  the  ground 
in  December,  1903,  six  months  after  the  time 
specified  for  its  termination  and  for  the  re- 
delivery of  the  claims.  Fitton  v.  Hamilton, 
6  Nev.  196.  Whether  Cook  and  Lloyd,  liv- 
ing adjacent  to  the  mine  and  in  iwssepslou 
under  the  lease  from  the  principal  plaintiffs, 
who  were  absent  from  the  state,  could,  with- 
out surrendering  or  attempting  to  surrender 
possession,  or  notifying  the  plaintiffs  that 
they  wanted  to  surrender  possession,  and  af- 
ter  working  on  the  claims  six  months  after 
the  life  of  the  lease,  make  a  location  a  few 
days  later,  If  Cook  had  not  been  a  deputy 
mineral  surveyor,  which  would  not  inure  to 
the  l>enefit  of  the  plaintiffs,  and  whether  the 
district  court  sliould  not  have  found  as  a  con- 
clusion of  law  that  Cook  could  not  acquire 
rights  In  the  premises  against  his  lessors,  and 
whether  the  judgment  ought  not  to  be  affirm- 
ed on  these  grounds  on  the  theory  that  the 
findings  have  correctly  and  satisfactorily  to 
all  parties  settled  the  facts,  and  that  the 
conclusions  of  Inw  thereon  may  be  review- 
ed in  this  court,  without  putting  the  parties 
to  the  trouble  and  expense  of  another  trial, 
unless  there  is  dissatisfaction  with  the  find- 
ings of  the  district  court,  and  appellants  ask 
for  the  remanding  of  the  case  to  enable  them 
to  Introduce  evidence  which  might  establish 
different  facts  more  favorable  to  them,  are 
questions  which  remain  undecided  here  and 
may  necessitate  another  appeal.  Whether 
the  principle  announced  by  this  court  that  a 
wrong  reason  assigned  for  certain  rulings 
by  the  trial  Judge  will  not  reverse  a  correct 
result  applies  if  the  Judgment  Is  correct,  but 
has  l>een  rendered  on  an  Incorrect  conclusion 
of  law  when  the  findings  of  fact,  standing  nn- 
attaoked,  warrant  a  conclusion  of  law  which 
would  support  the  Judgment,  is  not  deter- 
mined. Under  snch  conditions,  and  where 
there  is  no  appeal  or  specification  of  error 
by  the  respondent,  should  the  judgment  be 
sustained  or  should  the  case  be  remanded  for 
a  new  trial?  So  mnch  by  way  of  showing 
that  these  propositions  may  be  Involved,  but 
as  they  are  not  considered  In  the  decision  I 
express  no  opinion  in  regard  to  them. 

In  the  conclusion  reached  by  my  associates 
that  Cook  was  not  disqualified  as  a  United 
States  deputy  mineral  surveyor  for  making 
locations  I  am  unable  to  agree.  The  lan- 
guage in  section  452,  that  "the  <\fflc?if(^M^ 
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and  employ^  In  the  General  Land  Offic-e  are 
problblted  from  directly  or  Indirectly  pur- 
chasing or  becoming  interested  In  the  pur- 
chase of  any  of  the  public  land,"  plainly 
contains  a  prohibition  against  officers,  clerks, 
or  employes  In  the  Land  Office  purchasiut. 
or  becomiug  interested,  directly  or  indirectly, 
in  the  purchase  of  the  public  lands,  and,  in 
addition,  a  penalty  by  removal  from  office  is 
added.  The  argument  in  the  spacious  brief 
of  more  than  101)  printed  pages,  that  the  cit- 
izens, and  not  the  government,  own  the  land, 
and  that  Congress  cannot  deprive  the  citi- 
zen of  his  rights.  Is  more  sentimental  than 
of  legal  force.  Although  our  laws  are  most 
liberal  in  this  regard,  allowing  citizens  rights 
re-^erved  in  the  crown  In  other  countries,  that 
the  agricultural,  timber,  grazing,  swamp,  and 
iiiinernl  lands  on  the  public  domain  belong  to 
the  government  as  against  any  citizen,  and 
are  subject  to  the  laws  of  Congress,  is  an  ele- 
mentary proiwsition  too  clear  for  dispute. 
Tlie  language  of  the  act  being  plain,  it  ought 
not  to  be  varied  by  reference  to  any  former 
acts  which  It  supersedes  and  repeals.  As 
the  location  of  mining  claims  is  the  first 
step  toward  the  acquiring  and  purchasing 
of  them  from  the  government,  and  the  of- 
licci-s.  clcriis.  and  eniiiloyCs  in  the  Laud  Of- 
tlce  are  proliiltited  from  purchasing  or  be- 
coming Interested  in  the  purchase  of  the  pub- 
lic lands,  it  follows  tliat  they  ought  to  be 
considered  as  prohibited  from  making  loca- 
tions. Full  force  and  fair  Interpretation 
slionld  be  given  to  tlie  words  used.  The  hold- 
ing of  the  majority  of  tlie  court  that  the  pen- 
nlty  clause  of  the  statute  only  is  effective, 
and  that  the  word  "prohibit"  which  it  con- 
tains does  not  prohibit,  is  e<|uivalent  to  the 
eliminution  and  judicial  repeal  of  the  prohi- 
bition enacted  by  Congrftss.  No  jienalty  or 
forfeiture  is  to  be  implied  which  is  not  clear- 
ly expressed,  but  the  (»urt  has  no  more  right 
to  climiuiite  penalties  or  prohibitions  whicli 
are  plainly  providetl  in  an  act  of  Congi'ess 
than  it  has  to  lmlK)^?e  othere  which  are  not 
expressed.  The  intention  or  purjiose  of  tiie 
act  Hhould  not  be  construed  away  by  tech- 
nicalities or  flue  distinctions.  I  hold  to  the 
broader  construction  that  clerks,  officers,  and 
employes  In  the  General  Land  Office  include 
officers,  clerks,  and  empioyOs  in  tiie  offices  of 
tlie  surveyors  general  and  tiie  local  land  of- 
fices, whidi  are  merely  arms  or  branches  of 
the  General  Land  Office.  Within  the  letter 
of  the  act,  a  TInlted  States  deputy  mineral 
surveyor  is  a  deput.v  because  so  specified  and 
is  generally  so  called,  and,  as  far  as  I  am 
aware,  is  without  other  designation.  He 
Is  commissioned  and  required  to  give  bond 
and  qualify.  His  duties  are  regulated  by  the 
acts  of  Congress,  and  the  rules  of  tlie  Land 
Office,  and  are  iierformed  under  its  super- 
vision for  the  aid  of  tiie  government  In  dls- 
liosiug  of  the  mineral  lands.  Altliough  paid 
by  the  claimant,  he  acts  for  the  government 
as  much,  if  not  more.  In  the  proceedings  to 
obtain  patent  for  mines  than  for  tlie  claim- 


ant, and  as  much  ns  other  officers  who  are 
paid  a  fee  by  the  claimant.  Ills  work  is  di- 
rected, suiiervlseU,  and  may  be  rejected  by 
the  Sui-veyor  General,  the  Commissioner  of 
the  General  Land  Office,  and  the  Secretary 
of  the  Interior.  He  must  be  apiioiuted  and 
quallfie<l  under  the  statute  and  government 
regulations,  imssibly  more  fully  than  clerks 
and  employ<^8  of  the  Land  Office  generally,  be- 
fore lie  can  act,  and.  In  one  sense,  be  Is  se- 
lected, employed  by,  and  worlds  for  the  United 
States.  If  there  be  any  doubt  as  to  whether 
Ills  designation  in  the  statute  as  a  d«>puty 
and  the  other  provisions  do  not  bring  him 
within  the  letter  of  the  law,  he  comes  wltli- 
in  its  spirit,  and.  If  the  letter  kills,  the  .•'pirit 
ought  to  control  and  give  life  to  the  statute. 
When  we  look  to  the  object  and  puri>ose  of 
the  restriction  by  Congress  against  the  ac- 
quiring of  the  public  land  by  the  officers, 
clerks,  and  employ^  in  the  Land  Office, 
stronger  reasons  are  apparent  for  prohibiting 
the  deputy  surveyors  from  locating  mining 
claims  than  for  placing  such  restraint  upon 
other  officers.  Ills  professional  training  and 
work  on  the  ground  In  surveying  for  patent 
and  which  he  could  not  be  selected  to  do 
until  he  has  first  lieeii  appointed  deputy  by 
the  surveyor  general  gives  him  opiiortunitles 
which  no  other  officer  has,  and  niigiit  enable 
him  to  discover  that  the  apex  of  the  most 
valualiie  ledge  was  outside  of  the  claim,  and 
thereby  enable  him  to  locate  and  hold  it 
against  the  claimant  by  whom  he  bad  been 
employed,  and  whose  confid<!nee  he  ought  to 
respect  and  whose  interests  he  ought  to 
protect.  He  would  also  by  reason  of  his 
employment  be  able  fli-st  to  know  whether 
claims  exce<Hled  the  maximum  length  allowed 
by  the  statute  and  to  locate  the  surplus  or 
fractional  ground  himself  before  notifying 
and  giving  an  opportunity  to  his  emidoyer 
to  locate  It.  Restrictions  which  apply  to  the 
princi|iai  should  apply  to  the  deputj",  who 
has  equal  or  greater  opportunities  to  take  ad- 
vantage of  his  employment,  to  the  detriment 
of  i)ei"sons  whose  rights  he  ought  to  conserv'C 
and  wlio  pay  for  the  services  he  renders  ia 
aidhig  the  Land  Office  In  the  jiroceedings  for 
patent.  The  deputy  being  plainly  witliin  the 
sjiirit  of  the  ■act,  if  not  also  within  the  let- 
ter, and  having  greater  opixirtunities  to  use 
to  his  own  advantage  the  position  he  holds 
under  the  statute  than  the  persons  who  are 
clearly  prohibited  from  making  locations,  if 
by  judicial  construction  he  is  not  dis(iualifie<l 
from  making  tlicui.  Congress  ought  to  amend 
the  law  either  by  repealing  the  prohibition  as 
to  the  other.s,  or  by  making  It  apply  to  deiiutj- 
mineral  surveyors  in  terms  too  iilain  for  dis- 
pute 80  it  will  operate  fairly  uiwu  all. 

In  Lavagnino  v.  fhlig.  supra,  the  Supreme 
Court  of  the  United  States  were  careful  to 
e.\press  no  opinion  regarding  the  right  of  a 
deputy  mineral  surveyor  to  make  locations, 
and  stated  tiiat,  under  the  circumstances  ex- 
isting in  that  case,  a  consideration  of  the 
question  was  unnecessary.  The  decisions  re- 
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Ued  upon  giving  construction  as  to  who  are 
and  who  are  not  officers  of  tbe  United  States 
vnder  otber  statutes  may  not  be  applicable  be- 
cause section  402  does  not  attempt  to  prohibit 
officers  of  tbe  United  States  generally  but 
only  those  in  tbe  Land  Office,  regarding 
whom  no  controversy  was  raised  in  those 
cases.  And  neither  the  language  nor  tbe  spirit 
of  that  section  was  in  any  way  cousidered. 

In  my  opinion  the  past  rulings  and  present 
practice  as  made  by  the  Secretary  of  the  In- 
terior and  tbe  Commissioner  of  the  Gen- 
eral Land  Office  and  the  opinion  of  the  Su« 
preme  Court  of  Utah  in  the  Uhlig  Cusi-,  and 
the  decision  of  the  district  court,  that  deputy 
mineral  surveyors  are  barred  by  the  act  of 
Congress  from  making  mining  locations,  ought 
to  be  approved  and  followed,  and  the  judg- 
ment from  which  the  appeal  is  taken  ought  to 
be  affirmed. 


BONNELL  V.  GILL. 
(Supreme  Court  of  Colorado.     Oct.  7.  1907.) 

1.  Appeal— Review— Questions  Pkesented. 

No  exception  having  Ijcen  taken  to  the 
final  judgment  in  an  action  for  unlawfal  de- 
tainer, the  sufficiency  of  the  evidence  can  not 
be  considered  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2.  Appeal  and  Error,  {  1572.] 

2.  Justices  of  the  Peace— Jukisdiction — 
Title  to  Real  Propekty— Foecible  De- 
TAiNEB—A!«swEB— Questions  Raised. 

Since  Gen.  Laws  1877,  i  1237  (Gen.  St 
1883,  f  1405),  if  still  in  force,  does  not  require 
a  justice  to  stay  proceedings  in  forcible  de- 
tainer and  certify  tne  cause,  unless  it  appears 
that  the  title  is  u  dispute,  and  in  such  an  ac- 
tion an  answer  denying  tbe  allegations  in  a 
paragraph  of  the  complaint  averring  ownership 
of  the  premises  by  plaintiff  is  only  a  general 
denial,  a  motion  to  certify  upon  tbe  ground 
that  the  title  is  in  dispute  is  properly  over- 
Tttled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  f  91.] 

3.  Same. 

One  desiring  to  have  an  unlawful  detainer 
action  certified  under  the  law  of  1887  (Laws 
1887,  p.  271),  amending  the  forcible  entry  and 
detainer  act  (Laws  1885,  p.  220,  §  8),  must 
apply  to  the  justice  at  the  earliest  opportunity, 
and  may  not  after  trial  on  the  merits  and  on 
appeal  from  an  adverse  judgment,  first  ques- 
tion tbe  justice's  right  to  proceed  with  the 
trial  after  filing  an  answer  in  conformity  to 
the  statute. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  31.  Justices  of  the  Peace,  S  500.] 

4.  Forcible  Entkt  and  Detaineb— Plead- 
iKO — Answer. 

Under  Forcible  Entry  and  Detainer  Act 
(Laws  1885,  p.  227)  {  12,  requiring  answers 
In  forcible  detainer  to  "specifically  admit  or 
deny  all  the  material  facts  of  the  complaint" 
paragraphs  of  an  answer  denying  that  plain- 
tiff gave  defendant  an  option  to  purchase  the 
premises,  that  defendant  was  to  pay  a  specified 
sum,  as  charged  by  the  complaint,  and  denying 
that  defendant  had  forfeited  any  rights  to  the 
property  by  virtue  of  an  option  to  purchase 
the  same,  or  otherwise,  averred  in  the  com- 
plaint, were  insufficient. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forcible  Entry  and  Detainer,  {{  121- 
125.] 


Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver ;  Ben  B.  lindsay.  Judge. 

Action  for  unlawful  detainer  by  Mary  A. 
GUI  against  Frank  P.  Bonnell.  From  a  Jnd£' 
ment  for  plaintiff,  defendant  appealed  to 
the  county  court;  and  from  a  like  judgment 
there,  he  again  appeaia     Affirmed. 

This  is  an  action  for  unlawful  detainer, 
commenced  before  a  justice  of  the  peace,  to 
recover  possession  of  certain  premises,  imdei 
section  3,  p.  224,  Sess.  Laws  1885,  which  pro- 
vides: "Sec.  3.  Any  person  shall  be  deemed 
and  held  guilty  of  an  unlawful  detention  of 
real  property  in  the  following  cases.  •  •  • 
(9)  When  a  vendee,  having  obtained  posses- 
sion under  an  agreement  to  purchase  lands, 
or  tenements,  and  having  failed  to  comply 
with  bis  agreement  withholds  possession 
thereof  from  bis  vendor,  or  assigns,  after 
demand  therefor  being  duly  made."  The 
appellee,  plaintiff  below,  filed  her  verified 
complaint  with  the  Justice  of  the  peace  In 
conformity  with  tbe  requirements  of  section 
9  of  the  act  aforesaid.  Tbe  allegations  of  tbe 
complaint  and  of  tbe  answer  that  are  pertl- 
nent  to  the  question  presented  here  are  as 
follows : 

Plaintiff  complains:  "First  That  said 
plnintlflf  is  the  owner  of  the  premises  known 
and  described  as  follows,  to  wit :  Lots  forty- 
seven  (47)  and  forty-eight  (48),  in  block  six 
(6),  Park  Side  subdivision,  situate  in  the  city 
and  county  of  Denver,  state  of  Colorado. 
Second.  That  heretofore,  and  on  the  11th  day 
of  October,  1902,  said  plaintiff  gave  to  said 
defendant  an  option  to  purchase  said  premi- 
ses, under  and  by  the  terms  of  which  said 
option  defendant  promised  and  agreed  to 
pay  to  the  plaintiff,  as  part  of  the  considera- 
tion for  said  premises,  tbe  sum  of  $2,000  on 
or  before  October  11,  1903,  together  with  In- 
terest thereon  at  the  rate  of  6  per  cent,  per 
annum,  payable  quarterly  from  said  11th 
day  of  October,  1902,  and  also  to  pay  inter^ 
est  at  the  rate  of  5%  per  cent  per  annunl 
upon  $5,000,  payable  quarterly  from  said 
11th  day  of  October,  1902.  •  •  •  Fourth. 
That  said  defendant  has  failed  to  pay  said 
sum  of  $2,000  and  the  interest  thereon  sub- 
sequent to  July  11,  1903,  and  has  also  failed 
to  pay  the  last  quarter's  interest  due  upon 
the  said  $5,000  on  said  11th  day  of  October, 
1903,  as  aforesaid,  and  has  forfeited  all  hia 
rights  under  and  by  virtue  of  said  option 
and  agreement  to  purchase." 

For  answer,  defendant :  "First  Denies  the 
allegations  contained  In  paragraph  marked 
'First'  of  plaintiff's  complaint  Second.  An- 
swering paragraph  'Second'  of  the  complaint, 
defendant  denies  that  on  the  11th  day  of  Oc- 
tober, 1902,  or  at  any  other  time,  the  plain- 
tiff gave  the  defendant  an  option  to  purchase 
the  premises  described  In  paragraph  2  of 
said  complaint,  and  denies  that  the  defend- 
ant was  to  pay  the  sum  of  two  thousand 
(2,000)  dollars  on  or  before  October  11,  1903, 
together  with  Interest  thereon  at  6  per  cent 
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per  annam.  ♦  •  •  Fourth.  Answering 
paragraph  'Fourth'  of  said  complaint,  de- 
fendnnt  denies  that  he  has  forfeited  any 
rights  to  the  property  described  in  said  com- 
plaint by  virtue  of  any  option  or  agreement 
to  purchase  the  same,  or  otherwise." 

Section  12  of  the  act  provides  that  "the 
answer  of  the  defendant  shall  be  In  writing 
and  verified,  *  *  •  and  shall  set  forth  all 
the  substantial  facts  U[ion  which  he  relies, 
entitling  him  to  the  possession  of  the  prop- 
erty described  In  plaintiff's  complaint,  and 
shall  either  specifically  admit  or  deny  all  of 
the  material  facts  set  forth  In  such  com- 
plahif  •  In  1887  (Laws  1887.  p.  271)  sec- 
tion 8  of  the  law  of  1880  was  amended  as 
follows:  "In  all  actions  hereafter  brought 
before  justices  of  the  i>eace,  under  the  (ith, 
7th,  8th  and  9th  subdivisions  of  section  3  of 
this  act,  where  the  allegations  of  the  com- 
plaint shall  be  put  in  Issue  by  a  verified  an- 
swer, the  justice  shall,  ui>on  the  filing  of  said 
answer,  susi>end  all  proceedings  therein  and 
certify  and  send  said  cause  and  transmit  the 
papers  therein  to  the  district  court  of  the 
same  county." 

Upon  filing  the  answer,  the  appellant  inter- 
posed the  following  motion :  "Now  comes 
the  defendant  and  moves  the  court  to  certify 
this  ease  and  the  papers  and  proceedings 
therein  to  the  district  court  of  the  clti"  and 
county  of  Denver,  for  the  reason  that  the 
sworn  answer  of  the  defendant  lieretn  dis- 
closes that  the  question  of  title  to  said  prop- 
erty Is  involved  in  said  suit,  and  that  for 
that  reason  this  court  has  no  jurisdiction 
to  try  and  determine  the  same  or  enter 
Judgmeut  therein."  This  motion  was  over- 
ruled, trial  had.  and  judgment  rendered  In 
favor  of  the  appellee.  From  this  judgment 
appellant  appealed  to  the  county  court.  In 
the  county  court  ttie  appellant  filed  bis  mo- 
tion to  dismiss  the  action,  uiwn  the  groimd, 
first,  that  tliat  court  had  no  jurisdiction  to 
try  and  determine  the  action  upon  the  merits, 
for  the  reason  that  his  answer  filed  with  the 
justice  put  In  issue  the  allegations  of  the 
complaint.  This  motion  was  denied,  and  an 
exception  noted,  and  thereupon  the  case  was 
tried  to  the  court  uiwn  Its  merits,  and  judg- 
ment rendered  in  favor  of  api>ellee  for  the 
lK>sses8ion  of  the  premises  In  controversy. 
To  this  judgment  there  was  no  exception. 
To  reverse  this  Judgment  this  appeal  is  pros- 
ecuted. 

Frank  Mclyaughlln,  for  appellant.  Goudy 
&  Twitcbell,  for  appellee. 

GODDARD,  J.  (after  stating  the  facts  as 
above).  No  exception  to  the  final  judgment 
having  been  taken  and  preserved,  we  are  not 
called  upon  to  consider  the  sufficiency  of  the 
evidence  to  support  the  judgment.  The  only 
question  presented  for  our  determination  is 
whether  the  county  court  erred  in  denying 
appellant's  motion  to  dismiss  tlie  action  be- 
cause of  the  refusal  of  tlie  justice  of  the 


peace  to  certify  the  cause  to  the  district 
court.  Counsel  for  appellant  insists  that  the 
verified  answer  filed  with  the  justice  put  in 
issue,  not  only  the  title  to  the  premises,  bat 
ail  the  other  allegations  of  the  complaint, 
and  under  section  1237  of  the  Statutes  of 
1877  (section  1495,  Gen.  St  1883).  if  still 
in  force),  and  also  under  the  forcible  de- 
tainer act  as  amended  In  1887,  it  was  the 
duty  of  the  justice  to  suspend  all  proi-eed- 
ings  and  certify  the  cause  to  the  district 
court,  and  that  the  proceedings  had  Ijeforo 
liim  subsequent  to  the  overruling  of  the 
motion  to  certify  the  cause  were  without 
Jurisdiction  and  void,  and  the  only  Jurisdic- 
tion acquired  by  the  county  court  on  the  ap- 
peal was  to  dismiss  the  case. 

1.  We  think  the  record  presents  three 
sufficient  answers  to  this  contention.  The 
first  jmragraph  of  the  answer  is,  at  most, 
a  general  denial.  Donovan  v.  Main  (Sup.) 
77  N.  Y.  Snpp.  229,  232.  It  is  an  attempt 
to  put  In  issue  the  title  to  the  real  estate 
in  question.  If  the  statute  of  1877  is  still  In 
force.  It  becomes  the  duty  of  a  Justice  of  the 
I)eace  to  stay  proceedings  and  cerU'y  the 
cause  when  "it  shall  appear  •  •  •  from 
sufficient  affidavit  or  the  evidence  presented 
U|>on  the  trial  of  the  cause  that  the  title 
*  *  *  is  in  dispute  and  an  adjudication  of 
the  same  may  be  necessary."  The  title  of 
the  appellee  to  the  premises  Is,  therefore,  not 
put  in  Issue  by  this  denial,  or  by  the  ad- 
ditional answer  of  the  appellee,  and  the  mo- 
tion to  certify  the  cause  upon  the  ground 
that  the  title  was  in  dispute  was  properly 
overruled. 

2.  The  reasons  assigned  In  the  motion  filed 
In  the  county  court  for  the  dismissal  of  the 
case  were  not  presented  to  the  Justice  of  the 
peace ;  but  his  authority  to  proceed  with  the 
trial  of  the  cause  was  challenged,  as  we  have 
seen,  for  another  and  different  reason,  and 
one  clearly  unavailable.  If  a  party  desires 
to  have  a  case  certified  to  the  district  court 
under  the  provisions  of  the  statute  of  1887, 
he  must  make  application  to  the  Justice  at 
the  earliest  opportunity;  and  he  may  not, 
after  trial  to  the  Justice  on  the  merits,  and 
on  appeal  from  an  advene  judgment,  raise 
the  question  of  the  right  of  the  Justice  to 
proceed  with  the  trial  after  filing  an  answer, 
as  provided  In  conformity  with  tlie  provi- 
sions of  such  section,  for  the  first  time  in 
the  county  court. 

3.  But,  aside  from  the  foregoing  reasons, 
we  think  the  contention  of  appellant  cannot 
prevail  for  the  further  reason,  that  the 
answer  does  not  conform  to  the  requirements 
of  section  12  of  the  forcible  entry  and  de- 
tainer act.  In  that  it  fails  to  "specifically 
admit  or  deny  all  of  the  material  facts  set 
forth  In  the  complaint"  This  clearly  ap- 
|)e:irs  from  an  examination  of  those  parts 
of  the  complaint  and  answer  above  set  forth. 
Thn  se<wnd  paragraph  in  the  answer  is  not 
sufficient  In  this  respect,  and  the  fourth 
paragraph  does  not  attempt  to  deny  the  facts 
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wt  forth  In  the  fonrth  paragrapli  ot  th9 
«oinplHlnt,  which  facts,  If  true,  are  de- 
teraalnatire  of  the  right  of  the  appellee  to 
recover  In  this  action.  It  simply  denies  a 
legal  conclusion,  and  raises  no  issue. 

For  the  foregoing  reasons,  the  motion  to 
dismiss  the  action  was  properly  orerruled  by 
the  county  court  Our  conclusion  is  that 
the  county  court  had  jurisdiction  to  hear  and 
determine  the  cause,  and  its  Judgment  can- 
not be  disturbed  for  any  reasons  presented  In 
this  record.  The  Judgment  Is  therefore  af- 
firmed. 

Affirmed. 

STEELE,  C.  J.,  and  BAILET,  J.,  concur. 


(41  Colo.  147) 

PAXTON  et  al.  t.  HERON  et  al. 

(Supreme  Court  of  Colorado.    Oct  7,  1907.) 

L  CORPOBATIONS  —  OFFICEBS     AND     AGENTS  — 

FiDDciABY  Relation. 

A  director  is  disqualified  to  act  as  such  in 
the  allowance  of  his  claim  against  the  corpora- 
tion for  services  rendered  as  general  manager. 

[EJd.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  12,  Corporations,  S  1340.] 

2.  Samb— Meetings— QuoBUM. 

A  director's  name  affixed  to  the  minutes  of 
a  meeting,  where  certain  action  was  taken,  Is 
to  be  disregarded,  where  so  written  b;  fraud, 
and  adds  nothing  to  the  efficacy  of  the  supposed 
oflictal  action,  and  cannot  be  counted  in  deter- 
mining whether  a  quorum  was  present 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voi  12,  Corporations,  i  1312.] 

3.  BStECUTioK  —  Sats  —  TiMK  AS  Or   Which 
TiTTfE  Vests 

The  legal  title  to  property  sold  under  an 
execution  remains  in  the  judgment  debtor  until 
tlie  execution  and  delivery  of  the  sheriff's  deed. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Execution,  iS  760,  946.] 

4.  CoBPOBATiONS  —  Stockholders  —  Actions 
ON  Behalf  of  Cobpobatioh— Detenbes. 

It  iieing  the  duty  of  the  officers  of  a  cor- 
poration to  act  for  it  in  redeeming  Its  property 
from  an  execution  sale,  it  would  be  inequitable 
to  permit  them  to  defeat  an  action  by  minority 
stockholders  to  enjoin  a  sale  of  corporate  prop- 
«rty  under  execution  by  the  defense  that  the 
property  had  been  lost  to  the  corporation  by  a 
prior  execution  levy  and  gale,  and  thereby  permit 
th»m  to  take  advantage  of  their  own  failure  to 
redeem. 

5.  Estopfki^-Ikconbistent  Claihs. 

That  a  stockholder  took  an  assignment  of  a 
certificate  of  sale  of  corporate  property  under 
an  execution  does  not  prevent  him  and  other 
minoril7  stockholders,  for  the  benefit  of  the 
company,  from  assailing  the  validity  of  another 
judgment  against  the  corporation,  where  he  took 
the  assignment  for  the  protection  of  himself  and 
other  stockholders  similarly  situated  and  held  it 
for  that  purpose. 

6k  Same. 

The  interest  of  a  stockholder  as  such  in  the 
corporation  entitles  him  to  relief  against  a 
fraudulent  judgment  against  it. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  {  784.] 

Appeal  from  District  Court,  City  and 
-County  of  Denver;  Chaa.  O.  Holbrook, 
Judge. 

Action  by  J.  B.  Heron  and  others  against 


Jos^h   Paxton  and  othws.     Judgment  for 
plaintiffs,  and  defendants  appeal.     Affirmed. 

C.  H.  Pierce,  for  appellants.  Stuart  D. 
Walling,  for  appelleeck 

CAMPBBLIi,  J.  This  action  was  brought 
by  the  plaintiffs,  appellees  here,  aa  minor- 
ity stockholders  of  the  Canterbury  Mining 
Company,  In  behalf  of  themselves  and  other 
stockholders  simllarily  situated,  against  the 
defendant  company  and  its  managing  offi- 
cers, appellants  here,  to  enjoin  a  threatened 
sale  of  mining  property  belonging  to  the  de- 
fendant company  under  an  execution  Issued 
on  a  judgment  rendered  against  it  in  favor 
of  one  of  the  defendants,  Pazton,  as  as- 
signee of  defendant  Saunders,  and  which. 
It  was  alleged  by  the  plaintiffs,  was  obtained 
through  the  collusion  and  fraudulent  con- 
duct of  the  Judgment  creditor,  who  was 
president  of  defendant  company,  and  other 
controlling  officers  and  directors  thereof  up- 
on a  pretended  and  unauthorized  confession 
of  judgment;  and  that  such  conspiracy  and 
fraudulent  plan,  so  entered  intb  by  the  de- 
fendants, had  for  Its  object  the  wrecking  of 
the  company  and  the  Injury  of  the  nllnorlty 
stockholders.  No  question  is  raised  by  de- 
fendants as  to  the  right  of  plaintiffs,  as  con- 
tradistinguished from  the  right  of  the  cor- 
poration, to  bring  this  suit,  since  the  wrongs 
charged  are  against  its  controlling  officers. 
In  the  answer  of  the  Individual  defendants, 
as  well  as  In  the  separate  answer  of  the  de- 
fendant company,  the  alleged  frauds  are  de- 
nied, and  as  a  separate  and  affirmative  de- 
fense it  is  set  up  that  plaintiffs  are  not  en- 
titled to  maintain  the  action  as  stockholders 
because  title  to  the  property  threatened  to 
be  sold  had  passed  from  the  company  be- 
fore the  Parton  judgment  was  obtained,  and 
at  the  time  of  the  institution  of  this  action. 
Hence  the  stockholders,  as  such,  had  no 
rights  In  or  to  the  property  levied  upon 
which  could  be  enforced  In  equity.  The  trial 
court  found  the  facts  in  favor  of  the  plain- 
tiffs and  enjoined  the  sale.  The  defendants 
appeal. 

The  principal  grounds  relied  upon  for  re- 
versal are  thus  summarized  by  appellants: 
(1)  There  Is  at  least  grave  doubt  that  the 
Paxton  judgment  upon  which  the  execution 
IsHued,  was  regular  and  valid,  and  Injunctive 
relief  therefor  shodld  have  been  denied;  (2) 
the  property  of  the  defendant  company  had 
been  lost  to  that  corporation  by  a  prior  exe- 
cution levy  and  sale;  (3)  the  rights  of  plain- 
tiffs are  not  such  as  to  give  them  any  stand- 
ing In  equity. 

1.  So  far  as  concerns  our  present  Inquiry, 
the  validity  of  the  Paxton  judgment  depends 
altogether  upon  the  regularity  and  validity 
of  an  alleged  meeting  of  the  board  of  di- 
rectors of  defendant  company  on  August  22, 
1902,  at  which,  it  Is  said,  was  passed  a  mo- 
tion allowing  one  of  its  directors,  Saunders, 
-the  sum  of  $10,000  for  services  ap.  general 
manager  for  two  years,  and  a  resoluUon  an-. 
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thorlzing  the  nttomey  of  the  company  to 
eDt«r  its  appearance  and  confess  Judgment 
npon  SQCh  claim  in  a  contemplated  action 
thereon,  which  claim,  assigned  by  Saunders 
to  Paxton,  was  afterwards  reduced  to  the 
Judgment  complained  of.  Tbere  were  Ave 
directors  of  the  company,  and  at  the  time 
of  the  alleged  meeting  the  board  consisted  of 
Hohnewald,  Paxton,  Connors,  Cook,  and 
Saunders.  The  minutes,  as  spread  upon  the 
books  of  the  company,  recite  that  there  were 
present  at  this  meeting  of  the  board  Connors, 
Cook,  and  Saunders,  and  that  Hohaewald 
and  Paxton  were  absent  There  was  also 
a  recital  that  Pierce  and  Harris,  stockhold- 
ers of  the  company,  were  present,  and  after 
the  meeting  was  called  to  order  Hohnewald 
and  Paxton  resigned  as  directors,  their  resig- 
nations were  accepted  to  take  effect  at  once, 
and  Pierce  and  Harris  elected  to  fill  the  two 
vacancies  thus  created.  The  record  further 
recites  that  Saunders  stated  that  he  had  a 
claim  for  services  against  the  company  as 
general  manager  for  two  years  past,  and 
wished  the  l>oard  to  fix  compensation  there- 
for, and  to  take  action  which  would  enable 
him  to  realize  npon  the  same,  and  after 
a  consultation,  in  which  the  newly  elected 
directors  assumed  their  duties,  it  was  agreed 
that  the  sum  of  $10,000  should  be  allowed 
Saunders  for  his  services,  and  upon  a  ballot 
taken  the  motion  was  carried  to  pay  him  this 
Bum.  Upon  the  further  suggestion  that  the 
company  bad  no  available  funds,  the  record 
recites  that  a  motion  was  made,  and  upon 
ballot  taken  was  carried,  authorizing  the 
attorney  of  the  company  to  confess  judg- 
ment In  its  behalf  for  the  sum  of  $10,000 
allowed  Saunders.  Affixed  to  these  minutes 
^as  spread  upon  the  records  were  the  slgna^ 
tures  of  five  persons  purporting  to  be  di- 
rectors. There  la  a  by-law  of  the  company 
that  three  directors,  present  in  person,  or 
by  proxy,  shall  constitute  a  quorum  for  the 
transaction  of  business.  The  testimony  pro- 
duced before  the  trial  court  tended  to  show, 
and  from  it  It  is  apparent  that  the  court 
found,  that  no  such  meeting  of  the  board 
ever  took  place  at  any  time.  Neither  Pierce 
nor  Harris  was  present  in  person  at  the  al- 
leged meeting,  either  as  director  or  stock- 
holder, and  no  claim  is  made  that  they  were. 
Connors  testified  positively  that  he  was  not 
present  Saunders  was  not  present  in  per- 
son, but  says  that  Cook  held  his  proxy  as 
director.  So  tbere  could  have  been  only  two 
directors  present — Cook  and  Saunders,  the 
latter  by  Cook  as  proxy — ^bad  any  such  meet- 
ing been  held. 

But  If  tbere  had  been  a  meeting  of  the 
board  of  directors  at  the  time  mentioned,  with 
Cook  and  Saunders  both  present  all  its  acts 
are  clearly  void.  Saunders,  as  a  claimant  for 
services  due  bim,  could  not  as  a  director, 
either  in  person  or  by  proxy,  be  counted  as 
one  of  a  quorum  in  passing  upon  it  It  is  a 
case  whore  duty  to  the  company  and  self-in- 
terest cwuiiicted,  and  he  was  disqualified  to 


act,  even  if  It  was  competent  for  Ck>ok  to  act 
for  him  by  proxy.  It  is  not  necessary  !■ 
this  case  to  determine  whether  or  not  a  by- 
law is  valid  which  permits  one  director  to  act 
for  another  in  the  transaction  of  business  of 
the  company  which  is  intrusted  by  Its  charter 
to  the  directors  as  a  Ixidy.  It  has  I>een  held 
by  respectable  authority  that  such  a  by- 
law Is  unreasonable  and  void.  Craig  Med- 
icine Co.  V.  Merchants'  Bank,  69  Hun,  661, 
14  N.  Y.  Supp.  16;  3  Clark  ft  Marshall  on 
Corporations,  2074,  2088;  8  Thompson  on 
Corporations,  {  3909;  Green's  Brice's  Ultra 
Vires  (2d  Am.  Ed.)  490  et  seq.  But  if  this 
by-law  should  be  held  valid,  certainly  Saun- 
ders was  disqualified  to  act  as  a  director 
either  in  the  allowance  of  his  own  claim,  or 
in  accepting  the  alleged  resignaOons  of  two  of 
the  directors,  and  in  voting  to  fill  the  va- 
cancies, because  each  and  all  of  such  acts 
were  necessary,  and  a  part  of  tbe  evident 
scheme  on  his  part  and  that  of  other  of&cers 
of  the  company  in  allowing  this  claim  and 
reducing  it  to  Judgment  Morgan  v.  King, 
27  Colo.  639,  68  Pac.  416 ;  Jones  ▼.  Morrison 
et  al.,  SI  Minn.  140,  16  N.  W.  864;  8  Clark 
ft  Marshall  on  Corporations,  2086  et  seq.. 
2296  et  seq.  The  fact  that  the  names  of  five 
persons,  purporting  to  be  the  five  directonw 
are  affixed  to  this  minute,  adds  nothing  what- 
ever to  tbe  efficacy  of  the  supposed  official 
action.  Saunders  could  not  act  fOr  tbe  rea- 
sons already  stated.  Connors'  name  was  so 
written  as  the  result  of  fraud,  and  Is  to  be 
disregarded.  This  leaves  Cook  as  the  only 
director  who  could  have  acted  had  there 
been  a  meeting.  He  did  not  constitute  a 
quorum  of  the  board.  Hence  neither  Harris 
nor  Pierce  was  elected  as  a  director,  and  their 
signatures  on  the  record  are  worthless.  The 
findings  of  the  trial  court  that  Saunders' 
claim  for  services  was  extortionate  may,  for 
our  present  purpose,  lie  laid  aside,  because 
the  evidence  conclusively  shows  either  one 
(or  botb)  of  two  things :  That  the  pretended 
board  meeting  never  occurred,  or,  if  so,  it 
was  Illegal  and  void.  The  confession  of 
Judgment  by  the  attorney  of  the  company 
was  therefore  without  due,  or  any,  authority. 
2.  It  Is,  however,  argued  by  counsel  for  ap- 
pellants that  even  if  the  Judgment  Is  void, 
this  action  cannot  be  maintained  because  tbe 
title  of  the  defendant  company  to  the  seized 
property  had  been  divested  before  this  action 
was  begun.  Tbe  allegation  of  the  affirmative 
defense  In  that  behalf  Is,  in  substance :  When 
the  'Paxton  Judgment  was  entered,  and  prior 
thereto  and  ever  since,  the  defendant  com- 
pany was  Insolvent  and  unable  to  pay  its 
debts,  and  that  more  than  six  months  before 
the  beginning  of  this  action  Its  property  was 
sold  under  an  execution  upon  a  prior  Judg- 
ment at  the  Instance  of  one  Neil  McCulIom ; 
the  sheriff's  certificate  of  sale  being  as- 
signed to,  and  neld  by,  plaintiff  J.  H.  Heron, 
and  by  virtue  of  that  sale  tbe  defendant  com- 
pany lost  all  Its  right  to  the  property  de- 
sciibed  in  tbe  complaint  at  the  ei^piratloa 
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of  six  months  from  the  date  of  sale.  Jlnni- 
festly  this  defense.  If  true,  Is  insufficient  to 
defeat  the  present  action.  There  is  no  al- 
lesmtion  that  the  McCulIom  execution  was 
is.sued  upon  a  judgment  that  was  rendered 
against  the  defendant  company,  or  that  a 
slieriff's  deed  was  issued  upon  the  certificate 
of  sale,  or  that  the  defendant  company,  or 
some  one  In  Its  behalf,  had  not  made  a  legal 
redemption  therefrom.  It  Is  the  law  In  this 
state,  and  has  lieen  ever  8ln(«  the  det-ision 
in  Hayes  et  al.  v.  N.  Y.  Gold  Min.  Co.,  2  Colo. 
273,  that  the  legal  title  remains  in  tlie  Judg- 
ment debt«r  until  the  execution  and  delivery 
of  the  sheriff's  deed.  Manning  v.  Strehlow, 
11  Colo.  451,  18  Pac.  625.  Besides  this,  the 
defendants  themselves,  as  the  controlling  of- 
ficers of  the  defendant  company,  were  the 
ones  to  act  for  it  in  redeeming  from  the  prior 
execution  sale,  and  the  complaint  alleges,  and 
the  court  found,  that.  If  there  waa  a  failure  to 
do  so,  it  was  due  to  their  wrong.  It  would 
be  Inequitable  to  allow  them  to  defeat  the 
present  action  by  tailing  advantage  of  their 
own  wrongful  conduct. 

3.  The  argument  that  plaintiffs'  rights  as 
stockholders  are  not  such  as  to  give  them 
standing  in  a  court  of  equity,  as  we  under- 
stand it,  is  that  the  controversy  here  is  not 
between  minority  stoclcholders  and  offending 
directors,  but,  in  reality,  between  rival  judg- 
ment creditors.  It  appears  from  the  evidence 
that  Mr.  Heron,  one  of  the  plaintiffs.  Is  the 
assignee  of  J.  S.  Sandusky,  who  held  the  cer- 
tificate of  sale  under  the  McCuIlom  judgment, 
and  defendants  claim  that  Heron,  under  the 
guise  of  a  minority  stockholder,  is  really  con- 
ducting the  present  litigation  in  his  own  be- 
half as  the  assignee  of  the  purchaser  at  the 
sale  under  the  McCullom,  with  which  he  seeks 
to  defeat  the  Paxton,  Judgment.  The  court 
found  against  defendants,  and  there  is  abun- 
dant evidence  in  support  of  this  finding.  The 
evidence  discloses  that  Heron  took  an  assign- 
ment of  the  certificate  of  sale  under  the  Mc- 
Cullom Judgment  for  the  protection  of  him- 
self and  other  stockholders  similarly  situ- 
ated, and  that  he  holds  it  for  such  purpose 
does  not  prevent  him  and  other  minority 
stockholders,  for  the  benefit  of  the  company, 
from  assailing  the  validity  of  the  Paxton 
Judgment,  as,  under  the  evidence,  they  will  be 
required  as  they  declare  their  Intention  to 
be,  to  share  the  fruits  of  the  former  Judg- 
ment with  other  stockholders  similarly  situ- 
ated to  themselves.  Besides,  as  stockholders, 
the'"*  Interest  in  the  company  entitles  them 
to  relief  against  a  fraudulent  judgment  ren- 
dered against  It,  for  It  may  have  other  prop- 
erty that  conid  be  seized. 

It  appearing  that  the  findings  of  the  court 
are  sustained  by  sufficient  legal  evidence, 
and  that  the  equities  are  with  plaintiffs,  the 
Judgment  In  their  favor  Is  afilrmed. 

Affirmed. 

STEELE,  C.  J.,  and  OABBERT,  J.,  concur. 
92  P.— 2 


WATSON    V.    MANITOU    &   PIKES   PEAK 
KY.  CO.  et  al. 

(Supreme  Court  of  Colorado.    Oct.  T,  190T.) 

1.  Nf.omoknce— Daxoerous  Premises— Dctv 

TO    LiCEXSEE. 

Dcfendiint  opovatod  a  railroad  to  tlie  sum- 
mit of  I'ikps  I'cak  anri  leased  certain  buildings 
to  H.  for  n  hotel  for  2."  per  cent,  of  II.'s  Rross 
rweipts.  The  hotel  was  higher  than  the  station 
platform,  and  a  retaining  wail  protected  the 
platform  from  loose  stones  which  miglit  roll 
down  the  side  of  the  mountain.  The  wall  was 
ascended  by  a  flicht  of  steps,  and  the  buildings 
were  located  10  feet  from  the  top  thereof. 
Plaintiff  arrived  at  the  hotel  at  about  10  o'clock 
p.  m.,  and.  after  being  informed  that  the  beds 
were  all  full,  he  obtained  an  employe's  bed. 
Later  in  the  night  he  went  out  of  doors  for  a 
private  purpose,  and.  not  keeping  witliiu  the 
light  reflection  from  the  house.  stcpi)ed  off  the 
retaining  wall  and  was  Injured.  Held,  that 
plaintiff  was  not  an  invited  guest  of  the  railroad 
company,  but  waq  at  most  a  mere  licensee 
thereof,  as  to  whom  it  owed  no  active  duty  to 
light  or  rail  the  wall. 

fEVl.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence.  It  42-44.1 

2.  SaMK;— CONTRIBITOHT   NEOt.IGENCE. 

Plaintiff,  having  reached  the  hotel  b.v  means 
of  the  steps  over  tlie  retaining  wall,  was  charged 
with  knowledge  of  the  nature  of  the  surface  of 
the  groimd  surrounding  the  hotel,  and  was  him- 
self negligent  in  walking  as  he  did. 

[Ed.  Note. — For  cases  in  noint,  see  Cent.  Dig. 
vol.  37,  Negligence,  §$  8«-90.] 

3.  Railroads— Station    Ground— Injury   to 
Licensee. 

One  who  goes  on  the  station  grounds  of  a 
railroad  company  for  his  own  convenience  is 
there  at  his  own  risk  and  cannot  recover  for 
injury  received  because  of  Uie  defective  condi- 
tion of  the  grounds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41.  Kailroads.  «$  8)58-872.] 

4.  Neougence— I>AsoEROi's    Premises— Lia- 
bility TO  Trespasser  or  Licensee. 

The  owner  of  property  is  not  liable  to  a 
trespasser  or  one  who  is  on  the  property  by 
the  owner's  permission  or  snfferance  for  negli- 
geuce  of  himself  or  servant,  nor  for  what  would 
be  a  nuisance  if  it  were  in  a  place  where  all 
people  had  a  legal  right  to  be  without  question 
as  to  their  purpose  or  business. 

[Efl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Negligence,  H  42-44.1 

5.  Same. 

There  is  ordinarily  no  duty  of  the  land- 
owner to  a  licensee,  except  to  refrain  from  will- 
ful or  wanton  injury  to  him  and  to  use  rea- 
sonable care  to  prevent  injury  after  discovering 
his  danger, 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  42-44.1 

6.  Trial  —  Taking  Case  from  Jury  —  Non- 
suit. 

The  court  properly  directed  nonsuit  where 
It  would  have  been  compelled  to  set  aside  a 
verdict  in  favor  of  plaintiff  if  one  had  been  re- 
turned. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  ii  3»9-:Vi2.] 

7.  Appeal— Presentation    of  Error- Docu- 
mentary EvinENCE. 

Where  copies  of  advertisements  offered  in 
evidence  and  excluded  were  not  preserved  in  the 
abstract,  their  materiality  could  not  be  deter- 
mined on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §{  2905-2909.] 
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Appeal  from  District  Court,  El  Paso  Coun- 
ty ;    Louis  W.   Cunningham,  Judge. 

Action  by  rblUip  J.  Watson  against  the 
Mauitou  &  Pikes  Peak  Railway  Company 
and  another.  From  a  Judgment  In  favor  of 
defendants,  plaiutlff  appeals.    Affirmed. 

Walter  Scott,  for  appellant. 

BAILKY,  J.  The  defendant  corporation 
was  the  owner  of  and  operated  a  railroad  ex- 
tending from  the  city  of  Manltou  to  the  sum- 
mit of  Pikes  Peak,  and  was  also  the  owner 
of  certain  buildings  upon  the  summit  of  the 
Peak.  These  buildings  were  leased  to  the  de- 
fendant Hlestand,  who  used  them  for  the 
purpose  of  maintaining  a  hotel  and  curio 
Rtore.  The  rental  paid  by  Hlestand  to  the 
corporation  was  25  per  cent  of  the  gross  re- 
ceipts. Aside  from  the  amount  of  rents  re- 
ceived, it  does  not  appear  that  the  corpora- 
tion had  any  interest  In  the  business  of  the 
hotel  and  curio  store,  or  that  it  had  any 
voice  in  the  management  of  same.  It  ap- 
pears that  at  the  stopping  place  of  the  trains 
operated  by  defendant  corporation  there  was 
a  platform.  The  hotel  was  upon  an  eleva- 
tion considerably  higher  than  this  platform. 
The  ground  was  rough  and  broken  and  cov- 
ered with  loose  and  irregular  masses  of  stone. 
A  retaining  wall  had  been  constructed,  evi- 
dently for  the  purpose  of  preventing  the 
rock  from  rolling  down  upon  the  platform 
or  the  railroad  track.  Steps  were  made  as- 
cending this  retaining  wall,  by  which  pas- 
sengers from  defendant  corporation's  trains 
could  reach  the  buildings.  From  the  top  of 
the  steps  to  the  buildings  was  a  distance  of 
36  feet  Upon  the  2d  day  of  July,  1902,  the 
plaintitF  walked  from  Mauitou  to  the  summit 
of  Pikes  Peak,  reaching  the  latter  place 
about  10  o'clock  at  night  He  applied  to  the 
parties  in  charge  of  the  hotel  for  a  place  to 
Hleep,  but  was  informed  that  the  beds  were 
all  full,  and  that  be  could  not  be  accommo- 
dated. After  some  conversation,  one  of  the 
pniployfs  of  Hlestand  at  the  hotel  informed 
plalutlfT  that  he  might  have  the  employe's 
bed  upon  payment  of  $2.  This  offer  was  ac- 
cepted, and  plaintiCF  retired.  After  he  bad 
been  in  bed  for  some  time,  he  concluded  that 
he  would  be  unable  to  sleep  because  he  bad 
become  chilled  and  could  not  get  warm  In 
bed,  and  for  the  further  reason  that  he  was 
annoyed  by  the  presence  of  two  other  men 
who  occupied  a  bed  in  the  same  room.  Plain- 
tiff Anally  arose  and  went  Into  another  room, 
where  there  was  a  fire,  and  in  which  one  of 
the  employes  of  Hlestand  was  at  work.  Aft- 
er plaintiff  had  been  sitting  by  the  fire  for 
something  like  an  hour,  he  desired  to  urinate, 
and  was  Informed  by  this  employ^  that  there 
was  no  urinal  in  the  house,  and  it  would  be 
necessary  for  him  to  go  outside,  which  he  did. 
The  light  from  the  house  was  so  placed  that 
the  reflection  from  It  extended  from  the  door 
some  distance  outside.  Notwithstanding  that 
it  was  dark,  plaintiff  did  not  keep  within  the 


line  of  the  light,  but  went  diagonally  away 
from  it  for  a  distance  of  about  36  feet  at 
which  point  he  stepped  off  the  retaining  wall, 
fell  a  distance  of  three  or  four  feet  and  was 
Injured.  He  tbm  brought  this  action  against 
the  defendants  to  recover  damages  because 
of  his  injury.  At  the  close  of  the  piaintUTs 
testimony  and  on  the  application  of  defend- 
ants, the  court  ordered  a  nonsuit  for  the  rea- 
son that  the  evidence  failed  to  disclose  that 
the  defendants  were  guilty  of  negligence,  and 
that  it  did  disclose  that  plaintiff  was  guilty 
of  contributory  negligence,  from  which  Judg- 
ment the  plaintiff  appealed. 

Plaintiff  In  his  brief  says :  "At  the  conclu- 
sion of  the  trial  counsel  for  plaintiff  stated 
to  the  court  that  he  did  not  intend  to  press 
the  liability  of  the  defendant  Hlestand,  be- 
cause the  testimony  showed  that  the  accident 
occurred  at  a  point  which  Hlestand  did  not 
lease  from  defendant  railway  company  and 
over  which  he  had  no  oversight  or  control." 
So  that  the  only  question  presented  to  us  is 
as  to  whether  or  not  the  facts  present  a  cause 
of  action  against  the  railway  company.  The 
contention  of  the  plaintiff  as  to  the  liability 
of  the  company  Is  based  upon  the  doctrine  as 
announced  by  the  Supreme  Court  of  the  Unit- 
ed States  in  Bennett  v.  Railroad  Co.,  102  U. 
S.  577,  26  L.  Kd.  235,  the  syllabus  of  which  Is 
as  follows :  "The  owner  or  occupant  of  land 
who  Induces  others  to  come  upon  It  for  a  law- 
ful purpose  Is  liable  In  damages  to  them 
(they  using  due  care)  for  Injuries  occasioned 
by  the  unsafe  condition  of  the  land  or  its  ap- 
proaches, if  such  condition  was  known  to 
him,  and  not  to  them,  and  he  negligently  suf- 
fered it  to  exist  without  giving  timely  notice 
thereof  to  them  or  the  public."  Under  no 
possible  view  of  this  case  can  it  be  said  that 
plaintiff  climbed  to  the  top  of  Pikes  Peak  up- 
on the  Invitation  of  the  defendant  company. 
He  was  not  a  passenger,  neither  did  he  con- 
template becoming  one.  He  visited  this  place 
for  his  own  pleasure  and  gratification,  and 
not  for  the  profit  or  pleasure  of  the  company. 
Plaintiff  Insists  that  the  company  did  re- 
ceive profit  out  of  his  visit,  because,  under 
the  terms  of  the  lease,  it  would  be  entitled  to 
50  cents  of  the  $2  paid  by  the  plaintiff  to  the 
employe  of  defendant  Hlestand  for  the  use 
of  the  employe's  bed.  There  Is  no  proof  as 
to  whether  that  |2  was  retained  by  the  party 
who  gave  up  his  bed,  or  whether  it  went  Into 
the  hands  of  the  hotel  keeper.  In  any  event 
the  fact  that  the  railroad  company  was  the 
lessor  of  the  premises  would  not  tend  to  make 
it  liabla  There  Is  nothing  to  show  that  the 
railroad  company  was  negligent  in  the  main- 
tenance of  its  grounds,  unless  it  might  be 
said  that  it  should  have  iriaced  a  railing 
around  the  retaining  wall,  or  had  permanent 
lights  fixed  there  so  that  the  wayfarer  who 
sought  to  wander  about  on  the  Peak  during 
the  midnight  hours  might  not  suffer  Injury. 

A  railroad  company  may  not  be  made  to 
respond  in  damages  to  every  persMi^whp^may 
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chance  to  be  Injured  apon  Its  grounds.  "One 
\rho  Koes  to  the  station  house  of  a  railroad 
company,  not  for  the  puriKise  of  any  business, 
or  to  meet  expected  friends,  or  to  see  others 
depart,  but  as  a  mere  spectator,  for  his  own 
pleasure  and  convenience.  Is  there  at  his 
own  risk  and  peril,  and  cannot  recover  dam- 
ages for  i)er8onal  Injuries  received  In  conse- 
quence of  a  defective  platform  or  station 
grounds."  Fetter  on  Carriers  of  Passen- 
uers,  i  23fl;  Poling  V.  Railroad  Co.,  38  W.  Va. 
045,  18  S.  E.  782,  24  L.  R.  A.  215 ;  Pittsburgh, 
Ft  W.  &  C.  Ry.  Co.  V.  Bingham,  29  Ohio 
St.  3C4:  Burbank  v.  Railroad  Co.,  42  La. 
Ann.  1156,  8  South.  580,  11  L.  R.  A.  720,  and 
other  authorities  cited  in  the  foregoing.  The 
case  of  Glllls  v.  Pa.  Railroad  Co.,  50  Pa. 
129,  98  Am.  Dec.  317,  was  one  In  which  a 
large  number  of  people  met  at  the  station 
bouse  on  the  occasion  of  the  visit  of  An- 
drew Johnson,  President  Because  of  the 
great  weight  upon  It  the  platform  broke, 
and  the  plaintiff  was  Injured.  He  brought 
the  action  to  recover  for  damages  suffer- 
ed on  account  of  the  injury.  At  the  close 
of  the  testimony  the  court  Instructed  the 
Jury  to  return  a  verdict  for  the  defendant, 
which  was  done.  Upon  appeal,  Sbarswood, 
J.,  said:  "It  is  •  •  •  well  settled  that 
the  owner  of  property  Is  not  liable  to  a 
trespasser,  or  to  one  who  Is  on  it  by  mere 
permission  or  sufTerance,  for  negligence  of 
himself  or  servants,  or  for  that  which  would 
be  a  nuisance  If  It  were  In  a  public  street 
or  common,  where  all  persons  had  a  legal 
right  to  be  without  question  as  to  their 
purpose  or  bnslufw."  See.  also,  Woolwlne's 
.\dm'r  V.  Railway  Co.,  3G  W.  Va.  329,  15 
S.  E.  81,  16  L.  B.  A.  271,  32  Am.  St  Rep. 
STiO.  The  case  of  Bennett  v.  Railroad  Com- 
pany, supra,  so  much  relied  upon  by  ap- 
pellant, practically  announces  the  same  doc- 
trine. At  page  581  of  102  U.  B.  (2«  L.  Ed. 
23.'>),  It  Is  said:  "It  cannot  be  pretended 
that  Bennett,  at  the  time  be  was  Injured, 
was,  In  any  sense,  a  trespasser  upon  the 
premises  of  the  (.■oiui>nuy.  Nor  Is  this  case, 
like  many  cited  lu  the  books,  one  of  mere 
passive  acquiescence  by  the  owner  In  the 
use  of  bis  premises  by  others.  Nor  is  it  a 
case  of  mere  license  or  permission  by  the 
owner,  without  circumstances  showing  an 
Invitation  extended,  or  an  Inducement,  or, 
in  the  language  of  some  of  the  cases,  an 
allurement  held  out  to  him  as  one  of  the 
general  public.  It  is  sometimes  difficult  to 
determine  whether  the  circumstances  make 
a  case  of  'invitation,'  In  the  technical  sense 
of  that  word,  as  used  in  a  large  number  of 
adjudged  cases,  or  only  a  case  of  mere 
license.  1'he  principle.*  says  Mr.  Campbell, 
In  his  treatise  on  Negligence,  'appears  to  be 
that  invitation  is  inferred  where  there  Is  a 
common  interest  or  mutual  advantage,  while 
a  license  Is  Inferred  where  the  object  is  the 
mutual  pleasure  or  benefit  of  the  person 
using  It.' " 
Appellant  complains  because  the  defendant 


company  did  not  warn  him  of  the  existence 
of  the  retaining  wall  and  of  the  danger  in- 
cident to  walking  around  the  premises  after 
dark.  PlalutiOr  arrived  upon  the  premise* 
during  the  uight  and  ascended  the  stairs 
which  reached  from  the  platform  to  the 
ground  upon  which  the  liuiUliniSC  was  situate, 
so  he  had  actual  knowledge  that  the  plat- 
form was  much  lower  than  the  building,  and 
that  the  descent  was  abrupt;  but,  in  any 
event,  he  was  not  there  as  the  guest  of  the- 
defendant  company.  He  was  not  a  passen- 
ger and  had  no  business  with  the  company. 
At  most,  he  was  there  as  a  licensee,  and 
in  such  cases  It  Is  not  the  duty  of  the  licensor 
to  give  notice  of  hidden  dangers.  "It  Is: 
said  that  the  licensor  owes  a  duty  to  hia 
licensee  to  give  him  notice  of  hidden  dungera 
or  traps.  Expressions  to  this  effect  are  found 
In  some  of  the  decided  cases,  but  we  think 
they  do  not  accurately  state  the  law.  •  •  • 
It  may  be  that  If  the  licensor  makes  the 
premises  more  dangerous  after  the  license 
is  granted.  In  such  a  way  that  the  increas- 
ed danger  Is  not  open  to  obsen-atlon,  it  is 
his  duty  to  notify  the  llceusee;  but  we  do 
not  believe  that  he  is  bound  to  notify  him 
of  ordinary  dangers  Incident  to  the  condition 
and  use  of  the  premises  at  the  time  the 
license  was  gi-anted."  Elliott  on  Uuilroads, 
§  1250.  "We  have  endeavored  to  show  in 
the  precetling  section  that  there  is,  ordi- 
narily, uo  duty  to  a  licensee  except  to  re- 
frain from  willful  or  wanton  Injurj*  to  him 
and  to  use  reasonable  care  to  prevent  injury 
to  him  after  discovering  his  danger.  If 
there  is  no  duty  to  the  plaintiff  or  no  viola- 
tion of  such  duty,  there  is,  of  course,  uo  lia- 
bility."    Id.,  {  1251. 

As  touching  upon  the  contributory  negli- 
gence of  the  plaintiff,  the  case  of  Recti  v. 
Axtell  &  Myers,  Receivers,  84  Va.  231,  4  S. 
E.  587,  Is  instructive.  It  appears  that  the 
plaintiff  was  a  passenger  who  desired  to  go 
to  Bremo.  Upon  being  Informed  that  the 
train  did  not  stop  there,  she  concluded  to 
stay  at  Scottsvllle  and  take  the  next  train, 
which  would  pass  through  the  latter  place 
between  daylight  and  sunrise.  She  was 
shown  into  the  depot,  and  inquiry  was  made 
whether  she  desired  to  go  to  a  hotel.  She 
stated  that  she  preferred  to  spend  the  re- 
mainder of  the  night  at  the  station.  She  In- 
quired whether  there  was  a  ladies'  toilet 
room  in  the  building,  and,  upon  being  in- 
formed that  there  was  not,  went  out  on  the 
platform,  which  was  not  lighted,  and  walk- 
ed to  the  end  of  It  In  the  dark,  where  she 
fell  to  the  ground,  a  distance  of  several  feet 
So  much  of  the  platform  as  was  immediately 
In  front  of  the  waiting  room  was  llglited  by 
the  liglit  In  the  room.  AVlthout  taking  the 
precaution  to  incinire  or  ascertain  whether  or 
not  she  could  safely  do  so.  she  turm>d  at 
right  angles  upon  stei>i>ing  upon  the  pintforin 
from  the  lighted  waiting  room,  walked  off, 
and  was  Injured.  At  the  trial  she  ohtniued 
a  verdict  at  the  bauds  of  the  Jury  which  waa 
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set  aside  by  the  court,  and  the  action  of  the 
court  In  so  doing  was  sustained;  tlie  appel- 
late c-ourt  saying  that,  all  the  circumstances 
considered,  she  was  not  only  negligent,  but 
reclilcss,  which  dearly  defeated  her  right  of 
recovery.  So,  in  this  particular  case,  where 
the  pliiiiitiff  linew  that  in  one  direction  from 
tlie  building  there  was  a  flight  of  steps  with- 
in 10  feet  l)y  means  of  wliicli  the  retaining 
wall  was  ascended,  and  knew  that  he  was 
upon  the  top  of  a  mountain  the  sides  of 
which  were  more  or  less  precipitous,  and, 
not  having  made  any  incjulry  of  parties 
l)resent  couccruiug  the  conditions  surround- 
ing tiie  building,  voluntarily  left  the  iwrtion 
of  the  ground  which  was  lighted  I)y  the  re- 
flection of  tlie  lanip  and  walked  a  distance  of 
some  30  or  35  feet  in  the  dark,  as  he  says, 
hastily,  it  would  seem  that  the  thing  he 
might  reasonably  have  expected  was  to  fail 
over  a  precipice. 

The  judgment  of  nonsuit  was  properly  ren- 
dered. The  defendant  company  violated  none 
of  the  obligations  which  it  owed  to  the 
plaintiff,  wliether  he  was  a  mere  trespasser 
or  a  licensee,  and,  taking  the  course  he  did, 
without  making  inquiry  as  to  the  surround- 
ing conditions,  he  was  reckless  concerning 
his  own  safety.  If  the  nnitter  had  been 
submitted  to  a  Jury,  and  that  body  had  ren- 
dered a  verdict  in  favor  of  the  plaintiff,  it 
would  have  been  necessary  to  have  set  it 
aside.  Snyder  v.  Colo.  Springs  &  C.  U.  It. 
Co.  (Colo.)  S.-)  Pac.  (580.  8  L.  K.  A.  (X.  S.)  781 ; 
Chivington  v.  Colo.  Springs.  9  Colo.  51)7,  14 
Pac.  212:  'Woolwlne's  Adni'r  v.  Ciies.  &  O. 
R.  R.,  supra;  Randell  v.  Railroad  Co.,  109 
U.  S.  478.  3  Sup.  Ct.  322,  27  h.  Kd.  1003. 

It  appears  from  the  nl)strnct  that  before 
ascending  the  Peak  plaintiff  had  read  a  cer- 
tain advertisement,  a  copy  of  which  was 
handed  him.  lie  was  asked  to  state  what 
the  advertisement  contained,  and  the  ques- 
tion was  obje<-ted  to  as  being  immaterial. 
Plaintiff  was  also  inciulred  of  concerning  the 
<'ontents  of  certain  other  advertisements,  and 
objections  to  the  admission  of  same  were 
sustained.  The  action  of  the  court  in  this 
behalf  was  assigned  as  error.  Copies  of 
these  advertisements  have  not  been  preserv- 
ed in  tlie  alistract,  and  consecjuently  we  are 
unable  to  determine  whetlier  they  were  ma- 
terial or  not. 

I'erceiviiig  no  reversible  error  in  the  pro- 
<'eedings  below,  the  Judgment  will  be  af- 
lirnie<l. 

Affirmed. 

STKELE,  C.  J.,  and  GODDARD,  J.,  concur. 


SMITH  et  al.   v.   COWELL  et  al. 

(Supreme  Court  of  Colorado.    Oct.  7,  1907.) 

1.  .TvDOMENT  —  Conclusiveness  —  Matters 
CoNCi.rnEU. 

A   judgment   on   the   merits   concludes    the 
parties  and  their  privies,  not  only  aa  to  the 


things    determined,    but   as   to   matters    which 
might  have  been  litigated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  30,  Judgment,  §|  1234-1241.1 

2.  Same— Actions    at    Law    and    Suits    in 
Equity. 

A  judgment  on  the  merits  in  an  action  at 
law  is  conclusive  in  equity,  except  as  matterti 
witliin  its  exclusive  jurisdiction,  and  a  deter- 
mination in  equity  is  conclusive  in  an  action  at 
law. 

[Ed.  Note.— For  ca^rs  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  1158.1 

3.  Same— JuDCiMENT  on  Dismissai.. 

A  judgment  of  voluntary  dismissal,  or  dis- 
missal on  technical  grounds,  is  no  bar  to  a 
subsequent  suit,  except  as  to  the  ground  on 
which  tlie  dismissal  was  based. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  1105.] 

4.  Same— Dismissal  fob  Failure  to  State 
Cause  of  Action. 

A  judgment  of  dismissal,  rendered  on  sus- 
taining a  demurrer  for  want  of  jurisdiction  or 
a  technical  defect,  is  not  a  bar  to  a  subsequent 
suit ;  but  wliere  the  demurrer  goes  to  the 
merits  of  tlie  action,  based  on  the  ground  that 
the  facts  do  not  constitute  a  cause  of  action, 
the  judgment  is  conclusive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30.  Judgment,  t  110.).] 

.5.  Same  —  Dismissal  Without  Pbejcoice  — 
Actions  at  Law  and  in  Eqi  iTy. 

A  decree  of  dismissal,  without  prejudice 
to  any  "action  at  law"  rendered  by  a  federal 
court  on  sustaining  a  demurrer  to  the  com- 
plaint in  e(|uity  on  the  ground  that  plaintiff 
was  not  entitled  to  the  relief  iirayed  for.  is  a 
l;ar  to  a  subsequent  suit  in  a  state  court  set- 
ting up  a  like  equitable  cause  of  action ;  the 
quoted  words  meaning  a  cause  of  action  at  law. 
notwithstanding  the  Code  abolishes  different 
forms  of  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §1  1158,  IKk).] 

0.  Same— Matters  Reserved. 

A  decree  expressly  reserving  from  its  opera- 
tion tlie  right  to  take  proceediugs  in  respect 
to  certain  matters  is  no  bar  to  a  subsequent 
action  on  such  matters,  but  precludes  the  iiar- 
ties  from  litigating  the  matters  not  within  the 
exception. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  88  12.'.9-12ti2.] 

7.  Same— Estoppel  to  Plead  Res  Judicata. 

In  a  suit  to  quiet  title,  plaintiff  filed  an 
amendment  setting  up  an  action  at  law  under 
the  Code  for  the  recovery  of  possession.  De- 
fendants moved  to  strike  the  amendment  on  the 
ground  that  plaintiff  could  not  amend  by  set- 
ting up  a  different  action.  The  motion  was 
sustained.  Held,  that  defendants  were  not  es- 
topped from  setting  up  the  defense  of  res  judi- 
cata, bn.sed  on  a  prior  decree  in  a  suit  to 
quiet  title. 

8.  Courts— Previous  Deci.sions  as  Contbol- 
LiNO— Federal  and  State  Coubts. 

A  decree  of  a  federal  court  is  binding  on 
the  parties  and  on  the  .state  courts  until  set 
aside,  though  it  contiicts  with  a  decision  of 
the  state  courts. 

Error  to  District  Court.  City  and  County 
of  Denver;  P.  L.  Palmer,  Judge. 

.\ction  by  Harrison  Cowell  and  others 
against  Frank  Guest  Smith  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed  and  remanded. 
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W.  r.  KiiiKsley,  for  plaliitiafw  In  error.  E. 
T.  Wells  and  John  H.  Chllos,  for  defendnnts 
in  error. 

(AMrBKI.I-.  J.  This  action  was  bpfcun  In 
in<X»  in  tlu-  district  court  of  Ar.ipahoo  county 
l>y  tlif  ln'irs  and  devlsocs  of  Wiillam  ("owcll. 
do  cased,  to  <|Uiot  title  to.  and  remove  an 
alle^'cd  chind  from,  a  fra<'tionaI  Interest  In 
cercaiii  lots  In  the  city  of  Denver  of  wlilcli 
tlicy  claim  ownership  as  devisees  under  his 
will.  The  c-ansc  of  action  pleaded  is  i)urely 
ciinitahle,  and  eciuitable  relief  only  is  pray- 
ed. The  rtcf<'ndant.s,  heirs,  personal  r('i)rc- 
sentatives.  and  d«'Vi.soes  of  Charles  E.  Smith, 
dei-<'ascd.  all  of  whom  are  nonresidents  of 
Colorado,  set  n\t  several  separate  defenses  in 
their  answer,  only  one  of  which  la  dUscusse<l 
in  this  opinion,  as  we  think  it  defeats  a  re- 
covery in  the  present  action.  This  defense 
is  a  plea  of  res  judicata  in  bar  of  the  action. 
It  alleges,  in  substance:  That  the  defend- 
ants here  claim  title  to  the  property  In  dis- 
pute throusli  Charles  E,  Smith,  deceased ; 
that  heretofore,  and  in  tlie  year  ISSK),  these 
ItlaintifTs  instituted  In  the  same  district  court 
of  ArapalH)e  county  an  action  afcaiust  Sniitli 
in  his  lifetime  on  the  same  equitable  cause 
of  action  as  the  one  set  up  in  the  complaint 
in  this  action;  that  the  former  action  wan 
dnly  removed  by  the  defendants  there  to  the 
rnitefl  »tat«s  Circuit  Court  for  the  District 
of  Colorado,  and  therein  was  tiled  by  defend- 
ants a  suueral  demurrer  to  the  complaint  on 
the  ground  that  plaintiffs  were  not  entitled 
to  the  discovery  or  relief  against  the  defend- 
ant prayed  for.  After  argument  on  such  de- 
murrer. It  was  taken  under  advisement,  uud 
u|M)n  consideration  by  the  court  such  demur- 
rer was.  in  January.  1,S0»I.  sustained.  No  re- 
•luest  to  amend  was  made,  no  order  granting 
leave  to  amend  or  plead  over  was  entered, 
and  no  amenitaueut  to  the  complaint  was  ten- 
dered or  ttled.  Thereafter  the  federal  court 
entered  a  decree  and  Judgment  of  dismissal 
in  the  cause,  which,  omitting  tlie  title,  reails: 
"This  cause  tonilug  on  to  be  heard  at  this 
term  upon  the  bill  of  complaint  herein  and 
ihe  demurrer  thereto  of  the  defendant  Charles 
E.  Smith,  and  which  was  argued  by  coun- 
sel, and  thereupon  uiwu  i-oiusideration  there- 
of it  was  ordere<l,  adjudged,  and  decreed  that 
the  said  demurrer  of  tlie  defendant  Charles 
E.  Smith  to  the  said  bill  of  complaint  be  sus- 
tained, and  that  the  said  bill  of  comiilaint  be 
and  the  same  hereby  is  dismissed  as  to  «aid 
defendant  Smith  and  with  costs  to  the  said 
Charles  E.  Smith  to  be  taxed.  Said  dismis,sal 
Ix'iug  without  prejudice  to  any  action  at  law,"' 
The  defendants  further  allege  that  the  de- 
cree and  judgment  remain  in  full  force  and 
efre<-t.  and  from  it  no  appeal  was  ever  taken, 
and  it  has  never  been  set  aside,  vacated,  or 
held  for  naught,  and  that  the  procet>diugs  In 
the  I'nited  States  court  were  pro(H>edings  on 
tlie  merits  of  the  cause,  whicli  they  (defend- 
ants here)  plead  in  l)ar  of  the  present  action. 
In  the  replication  herein  tlie  plaintiffs  ad- 


mit the  Institution  of  the  former  action,  the 
filing  of  tlie  demurrer,  the  order  sustaining 
the  same,  and  the  dei-ree  of  the  federal  court 
dismissing  the  action,  as  stated  in  defend- 
ants' answer,  but  deny  that  such  prweedings 
were  uixin  the  merits,  and  then  proceed  to 
allege,  apparently  as  an  estoppel,  that  in  the 
liendliig  action  they  (the  plaintiffs)  filed  an 
amended  complaint  asking  for  legal  relief, 
which  amendeil  complaint  was,  on  defend- 
ants' motion,  stricken  from  the  files  by  the 
court.  It  clearly  ajipears  by  comparison  of 
the  complaint  in  this,  witli  the  comiilaint  In 
tile  former,  action,  as  well  as  by  agreement 
of  counsel,  that  the  two  pleadings  set  forth 
exactly  the  same  eiiuitabie  cause  of  action, 
ask  the  same  relief,  and  are  substantially 
in  the  same  language.  The  plaintiffs  are  the 
same  In  tmth  actions  and  sue  1%  the  same 
capacit.v.  The  defendants  here  are  privk>s  in 
estate  to  Charles  E.  Smith,  deceased,  who 
was  sole  defendant  in  the  former  action, 
and  they  defend  as  such.  The  Issues  In  the 
two  complaints  are  identical,  and  the  only 
particular  In  which,  either  by  pleading  or 
argument,  plaintiffs  claim  the  defense  Is  lack- 
ing as  a  complete  bar  to  the  present  action. 
Is  that  the  proceedings  In  the  former  suit, 
namely,  the  order  sustaining  the  general  de- 
murrer, and  the  final  decree  dismissing  the 
bill  of  comiilaint  with  (-osts  against  plaintiffs 
"without  prejudice  to  any  action  at  law." 
were  not  U|ion  the  merits,  in  the  sense  that 
they  ai-e  a  bar  to  a  further,  and  this,  action 
on  the  same  Issue  seeking  the  .same  equitaiile 
relief  between  the  same  parties  and  tlieir 
privies  In  estate.  The  further  matters  which, 
by  pleading  and  argument,  plaintiffs  urge 
by  way  of  estoii|iel,  have  no  connection  with 
the  subject  of  the  plea  of  res  Judicata,  and 
they  will  be  separately  considered. 

From  tlie  foregoing  statement  It  Is  oiivious 
that  there  are  no  questions  of  fact  in  disiiute. 
j  The  sole  question  is  one  of  law  arising  out 
of  undisputed  facts.  Nevertheless,  many  of 
the  authorities  cited  by  plaintiffs  are  applica- 
ble only  on  the  supposition  that  the  facts 
are  quite  different  from  what  the  record 
shows  them  to  be.  Opposing  counsel  seem  to 
be  In  accord  on  the  general  proposition, 
which  is  sustained  by  the  annexed  authori- 
ties, that  unless  and  until  In  an  appropriate 
procee<llng  the  same  is  set  aside,  a  final  Judg- 
ment or  decree  of  a  court  of  competent  juris-  . 
diction  uiion  tlie  merits,  either  upon  an  Is- 
sue of  law  or  of  fact,  concludes  the  parties 
and  their  privies,  and  they  may  not  be  again 
litigated  in  any  future  action  or  suit  iietweeu 
them  in  the  same  court,  or  In  any  other  court 
of  comiietent  Jurisdiction,  upon  the  same 
cause  of  action,  not  only  as  to  all  such  things 
as  were  within  the  Issues,  and,  in  fact,  de- 
termined, but  as  to  all  other  matters  whicli 
the  parties  might  have  litigated  under  the 
Issues  as  incident  to,  or  necessarily  connect- 
ed with,  the  suiiject-matter  of  the  litiga- 
tion, whether  the  same,  as  a  matter  of  fiu-t. 
Avere  litigated  and  determined  or  uq 
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I.  &  W.  Co.  T.  Mlddaugh,  12  Colo.  434,  21  Pac. 
565,  13  Am.  St.  Rep.  234.  The  qualified  rule 
where  the  causes  of  action  are  different  need 
uot  be  stated,  for  that  kind  of  case  is  not 
before  us.  Grand  Valley  Irr.  Co.  v.  Fruita 
Imp.  Co.,  37  Colo.  483,  80  Pac.  324.  It  makes 
uo  difference,  so  far  as  concerns  the  question 
of  conclusiveness,  that  the  previous  judg- 
ment so  pleaded  was  rendered  in  an  action 
or  proceeding  different  In  form  from  that  in 
which  the  estoppel  is  pleaded,  and  so  it  has 
been  held  that  a  Judgment  on  the  merits  In 
an  action  at  law  is  conclusive  upon  the  par- 
ties, as  to  all  issues  tried  and  decided,  in  any 
future  suit  in  equity,  except  as  to  matters. 
If  any,  within  the  exclusive  Jurisdiction  of 
equity,  and  hence  not  cognizable  at  law. 
The  converse  of  this  Is  likewise  true:  That 
such  determination  In  a  court  of  equity  is 
conclusive  upon  the  itarties  In  a  subsequent 
action  at  law.  A  judgment  of  nonsuit  or 
voluntary  dismissal,  or  disuili-sal  on  some 
technical  ground.  Is  no  bar  to  a  second  suit 
on  the  same  cause  of  action,  except  as  to  the 
particular  ground  on  which  the  order  of  dis- 
missal was  based.  A  Judgment  rendered  la 
dismissing  an  action  following  an  order  sus- 
taining a  demurrer  may,  or  may  not,  be  a 
bar.  If  it  was  for  lack  of  Jurisdiction,  or 
that  plaintiff  mistook  his  remedy,  or  for  some 
mere  technical  defect.  It  is  not  a  bar.  If 
the  demurrer  goes  to  the  merits  of  the  action, 
as  where  It  Is  upon  the  ground  that  the  facts 
stated  are  not  sufBclent  to  constitute  a  cause 
of  action,  It  is  as  conclusive  as  a  judgment 
entered  on  a  verdict  finding  the  facts.  Had 
not  the  United  States  Circuit  Court  Inserted 
In  the  decree  the  qualifying  words  "without 
prejudice  to  any  action  at  law,"  there  is 
no  question  that,  tested  by  the  foregoing 
rules,  which  are  upheld  by  the  Supreme 
Court  of  the  United  States  and  our  own 
court,  the  dismissal  of  the  bill  would  pre- 
clude the  plaintiffs  from  bringing  either  this 
equitable  suit,  or  an  action  at  law.  against 
the  defendants  and  their  privies  on  tlie  same 
cause  of  action.  That  would  be  the  neces- 
sary effect  of  the  decree  of  dismissal  because 
It  followed  an  order  sustaining  a  general 
demurrer  going  to  the  merits.  Otiier  cases 
supporting  the  foregoing  statements  of  the 
law  are  cited  in  23  Cyc.  1167.  121.'5,  et  seq., 
1116,  1221.  1222,  1153,  1232 ;  24  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  710.  784.  721. 

In  Aurora  City  v.  West,  7  Wall.  (U.  S.)  82, 
100,  19  L.  Ed.  42,  Clifford,  J.,  in  referring  to 
effect  of  a  Judgment  rendered  on  trial  of  an 
Issue  of  law,  said  that  on  demurrer  to  any 
of  the  pleadings  which  are  in  bar  of  the 
action  the  Judgment  for  either  party  Is  the 
same  as  It  would  have  been  on  an  issue  of 
fact  Joined  upon  the  same  pleading  and 
found  In  favor  of  the  same  party.  In  Gould 
V.  Bvausville,  etc.,  R.  R.  Co.,  91  U.  S.  520, 
23  L.  Ed.  410,  the  court,  at  page  .).'54  of 
91  U.  S.  (23  L.  Ed.  410),  in  suiumarizing  the 
doctrine,  said:     "That  If  judgment  Is  ren- 


dered for  the  defendant  on  demurrer  to  the 
declaration,  (m:  to  a  material  pleading  In 
chief,  the  plaintiff  can  never  after  maintain 
against  the  same  defendant,  or  his  privies, 
any  similar  or  concurrent  action  for  the  same 
cause  upon  the  same  grounds  as  were  disclos- 
ed In  the  first  declaration,  for  the  reason  that 
the  judgmentupon  such  ademurrer  determines 
the  merits  of  the  cause,  and  a  final  Judgment 
deciding  the  right  must  put  an  end  to  the  dis- 
pute, else  the  litigation  would  be  endless." 
This  language  was  quoted  with  approval,  and 
the  doctrine  of  that  case  followed,  by  this 
court  In  Schroers  v.  Fisk,  10  Colo.  599,  16 
Pac.  285,  which  case,  alone.  Is  decisive  of 
the  one  in  hand  as  to  the  defense  we  are 
considering.  In  Alley  v.  Nott,  111  U.  S.  472. 
4  Snp.  Ct  495,  28  L.  Ed.  491,  Chief  Justice 
Waite,  upon  the  same  question,  said :  "A  de- 
murrer to  a  complaint  because  it  does  not 
state  facts  suflScient  to  constitute  a  cause  of 
action  Is  equivalent  to  a  general  demurrer 
to  a  declaration  at  common  law,  and  raises 
an  Issue,  which,  when  tried,  will  finally  dis- 
pose of  the  case  as  stated  In  the  complaint, 
on  Its  merits,  unless  leave  to  amend  or  plead 
over  la  granted.  The  trial  of  such  an  issue  is 
the  trial  of  the  cause  as  a  cau^,  and  not  the 
settlement  of  a  mere  matter  of  form  in  pro- 
ceeding. There  can  be  no  other  trial  except 
at  the  discretion  of  the  court,  and.  If  final 
Judgment  Is  entered  on  the  donurrer.  It  will 
be  a  final  determination  of  the  rights  of  the 
parties  which  can  be  pleaded  in  bar  to  any 
other  suit  for  the  same  cause  of  action." 
See,  also.  Wells  on  Res  Judicata,  f  446 ;  Her- 
man on  Estoppel  &  Res  Judicata,  {{  271,  283, 
284. 

The  law,  then,  being  that  without  these 
qualifying  words  in  the  former  decree  the 
plea  of  res  judicata  would  be  a  bar  both 
to  a  subsequent  suit  In  equity  and  an  ac- 
tion at  law  on  the  same  grounds  between 
the  same  parties,  the  remaining  inquiry  is: 
What  is  their  effect  as  to  the  pending  action? 
Whether,  had  the  dismissal  not  been  without 
prejudice  to  a  subsequent  action  at  law, 
the  plaintiffs  could,  nevertheless,  bring  sncb 
an  action,  or  Invoke  legal  relief,  upon  the 
same  grounds,  Is  not  necessarily  Involved 
here,  although  that  they  could  do  so  has  been 
ruled  by  some  cases  hereinafter  cited.  The 
qualifying  clause,  however,  is  present  In  this 
decree,  and  Its  effect  Is  to  give  permission 
to  the  plaintiffs  to  bring  an  action  at  law 
whatever  might  be  true  were  it  absent.  "An 
action  at  law,"  In  the  sense  it  was  used  in 
the  decree,  means  an  action  stating  a  legal 
cause  of  action  and  asking  only  legal  relief, 
as  contradistinguished  from  a  suit  in  equity 
asking  equitable  relief.  It  Is  conceded  that 
such  an  action  at  law  has  not  been  begun. 
Hence  the  question  for  decision  here  is:  May 
the  plaintiffs  bring  and  maintain  the  present 
action,  which  confessedly  sets  up  an  equi- 
table cause  of  action  precisely  the  same  as 
the  one  which  was  set  up  in  the 
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tlon  that  was  dlsmlBsed?  The  answw  that 
they  may  not  seems  almost  too  plain  for 
argument.  Bnt  learned  counsel  for  plaintiffs 
with  much  emphasis  insist  that  they  may. 
The  ntmost  that  plaintiffs  may  claim  as  to 
the  former  proceedings  is  that  the  court  dis- 
missed the  bill  because  the  plaintiffs  mistook 
their  remedy;  that  is,  that  they  were  not 
entitled  to  equitable  relief,  but  that  they 
might  If  they  saw  fit,  by  future  action  at 
law  Invoke  legal  relief  unembarrassed  by 
the  former  decree  of  dismissal.  We  do  not 
say  that  the  demurrer  was  sustained  on  the 
ground  of  mistaken  remedy.  The  record  of 
that  case  does  not  say  so.  It  may  be,  and 
such  Is  the  conclusive  presumption  of  law 
unless  the  record  otherwise  exhibits,  that 
the  ruling  was  based  on  the  merits,  that  no 
relief  in  equity  could  be  given.  If,  however, 
plalntifFs'  construction  Is  right,  then  cer- 
tainly the  effect  of  the  decree  Is  also  to  pro- 
hibit the  plaintiffs  from  maintaining  an- 
other suit  in  equity  upon  the  same  cause  of 
action,  because  that  right,  not  being  then  re- 
served, is  forever  lost  The  decree  ex- 
pressly reserved  to  the  plaintiffs  the  right  to 
brli%  an  action  at  law,  bnt  It  did  not  per- 
mit them  to  bring  a  subseqnent  suit  In  equity. 
Counsel  for  plaintiffs  apparently  perceive 
that,  had  the  present  suit  been  brought  in 
the  federal  court  In  the  first  Instance,  or  re- 
moved there,  the  former  decree  could  be 
successfully  pleaded  in  bar;  but  relying  on 
our  Ck>de  of  Procedure,  which  says  that 
there  shall  be  but  one  form  of  civil  action, 
and  upon  several  decisions  of  this  court  and 
our  Court  of  Appeals  that  the  same  court 
may  administer  both  legal  and  equitable  re- 
lief in  the  same  action,  and  will  not  send  the 
plaintiff  out  of  court  if  the  facts  he  sets  up 
in  his  complaint  entitle  him  to  any  relief 
at  all,  merely  because  he  mistakes  his  rem- 
edy or  asks  for  the  wrong  relief,  they  con- 
tend that,  notwithstanding  the  federal  court 
has  decided  that  the  bill  in  the  former  suit 
(lid  not  entitle  plaintiffs  to  equitable  relief, 
still  they  may  bring  and  maintain  In  the 
state  cotirt  this  equitable  action  on  tiie 
same  equitable  grotind.  This  la  an  unsound 
position.  Our  Code  does  away  with  differ- 
ent forms  of  action,  but  it  does  not  purport 
to  abolish  the  distinction  between  legal  and 
equitable  causes  of  action,  or  between  legal 
and  equitable  relief.  The  question  here  is 
not  one  of  pleading  under  the  Code,  but  is 
to  be  resolved  by  the  general  principles  of 
law  applicable  to  res  Judicata  and  to  the  in- 
herent distinctions  between  equitable  and  le- 
gal causes  of  action  and  equitable  and  legal 
relief  which  are  just  as  marked  in  the  so- 
called  code  states  as  at  the  common  lawi 
The  federal  court  bad  jurisdiction  of  the 
cause  before  it  To  Its  decree  we  must  give 
full  faith  and  credit  It  Is  as  binding  upon 
this,  as  upon  any  other,  comrt  The  plain- 
tiffs can  no  more  Invoke  again  the  equitable 
jnrlsditrtion  of.-  and.  d<imand  etinltable  ^relief 
In,  a  state  court  than  they  can  in  the  United 


States  court  In  Barnett  t.  Smart  15S  Mo. 
1G7,  59  S.  W.  2.33,  the  court  said  that,  though 
the  dismissal  of  a  petition  in  equity  for  the 
reason  that  the  cause  was  not  cognizable  in 
a  court  of  equity  might  not  preclude  the 
bringing  of  a  subsequent  action  at  law  in 
which  the  legal  rights  of  the  parties  might 
be  determined,  such  a  decree  did  operate  as 
res  Judicata  that  It  was  not  a  cause  for  equi- 
table relief.  This  case  Is  cited  with  approv- 
al by  Mr.  Black,  at  section  518,  of  his  work 
on  Judgments,  as  announcing  the  doctrine 
that  such  a  dismissal  Is  a  bar  to  the  bring- 
ing of  another  action  in  equity.  In  Mis- 
souri, as  In  Colorado,  the  reformed  Code  of 
Procedure  Is  In  force,  and  In  the  opinion 
cited  from  that  state  the  court  referred  to 
Fulton  V.  Hanlow,  20  Oal.  450,  another 
code  state,  wherein,  in  a  similar  case.  Field, 
C  J.,  said  that  when  a  court  In  an  equitable 
action  reaches  the  conclusion  that  the  cause 
is  not  one  of  equity  cognizance,  and  dismisses 
it  such  a  dismissal  establishes  the  fact  that 
the  matiers  alleged  are  not  sufficient  for  the 
exercise  of  the  Jurisdiction  of  a  court  of 
equity,  but  leaves  the  parties  free  to  litigate 
In  a  court  of  law.  In  Cramer  ▼.  Moore,  36 
Ohio  St  347,  It  was  ruled  that  under  the 
Ohio  Code  the  effect  of  the  dismissal  of  a 
case  asking  equitable  relief  Is  to  declare  that 
the  plaintiff  had  no  equitable  right  to  main- 
tain the  action,  and  that  such  a  decree  of 
dismissal  was  a  bar  to  the  bringing  of  an- 
other equitable  action  by  the  plaintiff,  though 
he  might  proceed  at  law.  In  23  Cyc.  1145, 
the  authorities  are  collated,  and  the  general 
rule  stated  that  where  a  decree  expressly 
reserves  or  excepts  from  Its  operation  a 
specified  right  or  claim,  or  the  right  to  take 
certain  proceedings  In  respect  to  certain 
matters,  It  constitutes  no  bar  to  a  subse- 
quent action  on  the  matter  excepted,  but 
precludes  the  parties  from  again  litigating 
the  matters  not  within  the  reservation. 
Black  on  Judgments,  S§  518,  715,  730.  Our 
conclusion  Is  that  the  decree  of  dismissal 
by  the  United  States  court  in  the  former  suit 
operates  as  a  bar  to  another  action  In  the 
state  court  on  the  same  equitable  cause  of 
action,  between  the  same  parties  and  their 
privies. 

Another  contention  of  plaintiffs  Is  that  by 
their  conduct  at  the  trial  below  defendants 
are  now  estopped  to  say  that  plaintiffs  may 
not  maintain  this  equitable  action.  It  seems 
that  on  the  application  of  defendants  this 
action  was  removed  to  the  United  States 
Circuit  Court  but,  apparently  because  of 
some  defect  In  the  petition  of  removal,  the 
cause  was  remanded  to  our  district  court. 
After  It  reached  there  plaintiffs  filed  an 
amended,  which  was  tinlike  the  original, 
complaint,  except  in  Its  tlUe.  The  entire 
body  of  the  original  pleading  was  eliminated, 
and  under  the  original  titie  there  followed 
what  at  common  law,  would  be  an  action 
ta  ejectipent  and  unde^  our  Code  an  action 
for  the  recovery  of  possession  of  real  estate. 
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Defendants   filed    a   motion    to   strike   the 
ameudeU  complaint  npon   tbe  ground.   Inter 
alia,  that  It  sets  forth  another  and  different 
cause  of  action  from  the  one  declared  upon 
In  the  original   complaint.     The  court  sus- 
tained the  motion  and  strucl^  the  amended 
pleading  from  the  files.     Plaintiffs  now  say 
that  in  filing  this  motion  defendants  took  the 
position  that  a  suit  In  equity  was  plaintiffs' 
appropriate  remedy,  and,  having  obtained  a 
favorable  decision  from  the  trial  court  upon 
the  point,  they  should  not  be  allowed  upon 
this  review  to  tal^e  an  inconsistent  position 
and  say  that  their  remedy  Is  an  action  at 
law.    This  Is  not  a  fair  statement  of  what 
occurred  at  the  trial  below,  or  on  this  re- 
view, and  the  argument  In  support  thereof 
Is  devoid  of  merit    Defendants  did  not  In 
their  motion  assert  that  an  action  at  law  was 
not  plaintiffs'  remedy,  or  that  a  suit  In  equi- 
ty was;    but  they  said  that  under  our  Code 
plaintiffs  could  not  amend  their  complaint 
by  setting  up  a  new  or  different  cause  of 
action.    In  making  this  motion  the  defend- 
ants did  not  concede  that  plaintiffs  could 
maintain  either  kind  of  an  action,  or  that 
they    might    Invoke  either   sort   of   relief. 
They  set  up  as  a  ground  of  their  motion  one 
which  this  court,  in  Anderson  ▼.  Groesbcck, 
20  Colo.  3,1  and  In  other  cases,  said  was  mer- 
itorious,  and   the  trial   court.   In  obedience 
to   that   decision,   disallowed   the  proposed 
amendment.     This   leads  us  further  to  say 
that  counsel   for   plaintiffs   cite   Cowell    v. 
South  Denver  U.  B.  Co.,  10  Colo.  App.  108, 
63  Pac.  991,  as  authority  upon  this  and  other 
branches  of  the  case  at  bar.    The  parties  to 
that  suit  are  not  the  same  as  the  parties 
here;  but  the  object  of  each  suit  was  sim- 
ilar,  and   In   each   the   construction   of  the 
same  will  Is  sought    Plaintiffs  say  that  the 
Court  of  Appeals  has  there  decided  that, 
under  a  state  of  facts  simitar  to  those  con- 
tained In  the  complaint  herein,  an  equitable 
suit,  and  not  ejectment.  Is  the  proper  rem- 
edy to  ascertain  the  rights  of  the  parties. 
Hence  they  say  we  should  follow  that  and  re- 
ject the  decision  of  the  United  States  Cir- 
cuit Court,  which.  In  an  exactly  similar  case, 
beld,  to  the  contrary,  that  a  suit  In  equity 
would  not  He.     Manifestly,  this  contention 
Is  not  good.    The  qnesstion  here  Is  not  which 
of  these  conflicting  decisions  Is  correct    The 
decree  of  the  fedoral  court  being  within  Its 
Jurisdiction  to  make,  is,  as  we  have  already 
said,  binding  upon  the  parties  and  upon  our 
district  court,  a  court  of  concurrent  Juris- 
diction, and  upon  this  court,  whether  It  was 
right  or  wrong,  so  long   as  it  Is  not  set 
aside    In    an    appropriate   proceeding.      We 
have  no  power   In   this  salt  which  Is  be- 
tween the  same  parties  and  their  privies,  to 
review  that  decision  for  the  purpose  of  set- 
ting It  aside  or  annulling  It 

Prom  the  foregoing  it  follows  that  the 
Judgment  must  be  reversed,  and  the  cause 
remanded,   and,   if  further  proceedings  be 
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had,  that  they  be  In  conformity  with  tfaa 
Tlews  herein  expressed. 
Reversed. 

Steele;  c.  j.,  ana  oabbert,  j.,  concnr. 


(41  Colo.  203) 
WAUFORD  v.  PEOPLR 
(Supreme  Court  of  Ct^orado.     Oct  7,  1907.y 

1.  Homicide— EviDENCB—AoMissiBiUTT— In- 
tent AND  Malice. 

Where  there  was  evidence  that  on  election 
day  defendant  a  deputy  sheriff,  had  requested 
decedent  and  another,  constables,  to  move  out- 
side the  100-foot  limit  from  the  polls,  and  that 
decedent  started  to  draw  his  gan,  when  defend- 
ant shot  him,  testimony  as  to  instructions  de- 
fendant had  received  from  big  superior  deputy 
sheriff,  in  pursuance  of  which  he  approached 
the  constables  and  made  the  request,  was  ad- 
missible to  show  intent  and  nlmenoe  of  malice, 
even  though  bis  superior  o£Bcer  exceeded  his- 
authority  by  attempting  to  carry  out  a  void 
agreement  of  the  representatives  of  the  political 
parties. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig.. 
vol.  26,  Homicide,  |  286.] 

2.  Samt:— SExr-DETKHBE— Pbbviovb   Tuskatb 
or  Decedent. 

Where  there  is  any  evidence  teudm^  to- 
show  self-defense,  proof  of  threats  rommunica^ 
ed  or  nncommunicated  is  adniis.sible. 

[Ed.  Note. — For  cases  in  point  see  Cent  Die. 
vol  26,  Homicide,  {|  S09-413.] 
8.  Saue. 

Where  it  appeared  that  on  election  day 
defendant  a  deputy  sheriff,  bad  requested  de- 
cedent and  another,  constables,  to  move  out- 
side the  100-foot  limit  from  the  polls,  and  that 
decedent  was  drawing  his  revolver  when  he  waa- 
killed,  testimony  is  admissible  that  defendant 
had  been  told  that  decedent  and  the  other  con- 
stable had  made  threats  against  him ;  that  they 
were  dangerous  men,  likely  to  cause  trouble, 
and  to  be  careful  and  take  no  ctiances  with 
them. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  26,  Homicide,  {§  399-4ia] 

Error  to  District  Court,  Teller  County;. 
Wiiiiam  P.  Seeds,  Judge. 

James  Warford  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Plaintiff  In  error  waa  convicted  of  the 
murder  of  Isaac  T.  Leabo.  The  homicide 
occurred  at  polling  prednct  No.  48  In  the 
city  of  Ooldfleld,  Teller  county,  state  of 
Colorado,  on  election  day,  November  8,  1901. 
Owing  to  the  conditions  existing  In  the- 
Crlpple  Creek  district  (which  includes  elec- 
tion precinct  No.  48),  following  the  strike- 
whlcb  culminated  in  the  explosion  at  the 
Independence  Depot  on  June  6,  1904,  it  was 
deemed  necessary  by  the  law-abiding  citl- 
sens  and  the  offlclala  of  Teller  county  to- 
take  extraordinary  precautions  to  prevent 
disturbances  on  election  day,  and  to  this  end 
the  sheriff  of  the  county,  the  board  of  county 
commissioners,  and  the  central  committees  of' 
the  different  parties  entered  into  an  agree- 
ment that  on  election  day  there  should  be- 
at each  polling  place  one  deputy  sheriff  and 
one  constable  only  to  preserve  order  and  aee- 
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to  the  piiforcement  of  tbe  law.  Tbls  un- 
derstanding KeemR  to  have  been  observed 
in  all  the  precincts  In  the  county,  e.YC-ept  in 
precinct  Xo.  48.  where  tbe  judges  of  election 
designated  Leabo,  Miller,  and  another  to  act 
Rs  constables  therein,  who  assumed  to  act 
as  such  officers.  The  plaintiff  In  error,  War- 
ford,  and  Thomas  C.  Brown,  who  were  at  tbe 
time  dui.v  and  legally  appointed  and  act- 
ing deputy  sheriffs,  were  at  Ooldfield  subject 
to  the  orders  of  one  Jack  Allen,  a  deputy 
sheriff  who  bad  been  given  charge  of  the 
deputy  sheriffs  In  that  part  of  the  county, 
with  authority  to  direct  what  should  be 
done.  Tn  the  forenoon  of  that  day,  Leabo 
and  Miller  were  at  the  polls  assuming  to 
exercise  exclusive  authority,  and  Allen  di- 
rected Warford  and  Brown  to  remove  them 
without  the  100-foot  limit.  In  pursuance 
of  the  order,  Warford  and  Brown  approached 
Leabo  and  Miller.  What  then  occurred  is 
detailed  by  Brown,  who  testified  as  a  wit- 
ness in  behalf  of  the  defendant  as  follows: 
*'Q.  What  was  said?  A.  Mr.  Warford  says: 
'You  gentlemen  will  have  to  move  outside 
of  tbe  100-foot  limit'  Q.  Where  were  yon 
and  Warford  at  that  time?  A.  We  were  In 
front  of  tbe  polling  place.  Q.  Where  with 
reference  to  Miller  and  Leabo?  A.  Ther 
were  sitting  In  front  of  the  polling  place 
leaning  on  a  fence,  or  sitting  on  a  fence. 
Q.  When  those  words  were  spoken  state 
what,  if  anything.  Miller  and  Leabo  did? 
A.  They  didn't  say  anything,  but  they  both 
.started  to  draw  guns.  Q.  Describe  to  the 
Jury  how  Mr.  Leabo  started  to  draw  his 
gun.  A.  He  reached  iu  his  overcoat  pocket 
and  pulled  his  g\m  out,  that  is,  partly  out. 
I  seen  the  chamber,  or  the — what  do  you 
call  It— the  barrel  of  the  gim,  what  holds 
the  cartridges.  Q.  That  Is  the  chamber.  A. 
Tbe  chnnilier;  and  alx>ut  that  time  he  got 
shot.  Q.  Who  shot  him?  A.  Mr.  Warford.  Q. 
What  was  Mr.  Warford's  position  when  he 
ns<Kl  the  language:  'You  men  will  have  to 
get  out  of  the  100-foot  limit'?  A.  He  just 
merel.v  walljed  up  to  them  and  told  thent 
that.  2.  What  was  the  iKtsitlou  of  his 
hands  at  that  time?  A.  Hanging  by  his 
side.  Q.  When  did  he  start  to  draw  bis  gun 
or  guns  with  relation  to  the  time  that  Mr. 
I.«alio  started  to  draw  bis?  A.  After  they 
reaehe<l  for  theirs.  •  •  *  Q.  What  be- 
<-nme  of  Mr.  Leabo's  revolver?  A.  1  pre- 
simie  it  was  on  the  ground.  It  was  In  his 
hand  when  he  fell.  Q.  Was  it  clear  out  of 
his  iJtK'ket  wlien  he  fell  from  the  fence?  A. 
Yes,  sir." 

The  defend:uit  offered  to  prove  by  this 
witness  the  directions  given  him  and  War- 
ford by  Alien.  Objection  was  interiwsed  and 
sustained,  whereninm  counsel  for  defendant 
made  the  following  written  offer:  "We  offer 
to  show  by  the  witness  Brown,  who  Is  ou 
the  stand,  that  he  and  tlie  defendant  War- 
ford were  orderwl  by  Jack  Allen,  who  was 
their  sn|>erior  deputy  sheriff,  to  remove  from 
the  100-foot   line  all  constables  and  deputy 


sheriffs  save  one  constable  and  one  deputy 
sheriff,  and  that  in  pursuance  of  said  onlers 
they  went  to  Miller  and  LealK)  and  requestc< 
them  to  move  out  of  the  100-foot  limit."  Tin- 
Court:  "The  offer  is  denied."  (Dofeudau; 
excepts.)  Coun.sel  for  defendant  offeree! 
to  prove  by  deputy  sheriff  Allen  that  in  pur- 
suance of  instructions  from  the  sheriff  he 
gave  to  Warford  and  Brown  dlrec-tions  to 
remove  two  of  the  constables  from  the  10(»- 
foot  limit.  This  evidence  was  rejected, 
whereupon  counsel  made  the  following  offer 
In  writing:  "We  offer  to  show  by  thewltnes? 
Allen,  who  Is  on  the  stand,  that  a  short  time 
before  the  shooting  he  told  Warford  thav 
he  had  Instructions  from  the  sheriff  that  1. 
bad  been  agreed  that  there  should  be  bui: 
one  constable  and  one  deputy  sheriff  at 
each  polling  place,  and  that  he  then  direct- 
ed Warford  to  remove  two  of  the  constables: 
from  the  100-foot  limit,  and  also  to  order  all 
deputy  sheriffs  except  one  out  of  the  100- 
foot  limit."  The  Court:  "The  offer  Is  de- 
nied." (Pefendant  excepts.)  Counsel  for 
defendant  offered  In  evidence  the  written  ap- 
pointment and  oath  of  office  of  plaintiff  in 
error  as  deputy  sheriff,  which  was  rejected. 
Counsel  offered  to  prove  by  witness  Inman 
that  he  told  plaintiff  In  error  about  1.')  min- 
utes before  tbe  homicide  that  Miller  and 
Leabo  bad  made  threats  against  him.  This 
evidence  was  rejected,  whereupon  counsel 
for  defendant  made  the  following  written 
offer :  "We  offer  to  prove  b.v  the  witness  In- 
man. who  Is  now  on  the  witness  stand,  that 
he  told  Mr.  Warford  about  15  minutes  be- 
fore the  shooting  that  Miller  and  Leabo  had 
been  making  threats,  and  that  the.v  were 
known  to  be  dangerous  men,  and  were  likely 
to  cause  trouble,  and  to  ho  careful  and  take 
no  chances  with  them."  Tbe  Court:  "The 
offer  is  denied."    (Defendant  excepts.) 

J.  McD.  Livesa.v,  S.  D.  Crump.  Thos.  C. 
Brown,  and  E.  M.  Nourse.  for  plaintiff  in  er- 
ror.   N.  C.  Miller,  Atty.  Gen.,  for  the  People. 

GODDARD,  J.  (after  stating  the  facts  a-. 
al)ove).  1.  Did  the  court  err  in  rejectlni, 
the  testimony  offered  to  prove  the  instruc- 
tions In  imrsusuK-e  of  which  the  plaintiff  In 
error  ai)proached  the  deceased  and  requested 
him  and  Miller  to  remove  outside  the  100- 
foot  limit?  The  Attorney  General  contends 
that  the  evidence  was  iuadm!ssil)le  for  tbe 
reason  that  the  agreement  entered  Into  by 
the  county  officials  aud  the  comjiiittees  of 
the  re»i>ective  jwlltlcai  parties  was  an  abso- 
lute nullity  because  it  was  an  attempt  to  de- 
Itrlve  the  judges  of  election  of  the  iwwer  to 
ap)K)int  (H)ustal)ies,  conferred  upon  them  by 
the  statute  (.Mills'  Ann.  .St.  «  1018),  and  that 
Mr.  Allen  exceeded  his  authority  as  deputy 
sheriff  in  attempting  to  carry  out  the  asree- 
ment  In  ordering  the  plaintiff  in  error  to  re- 
move I^abo  and  Miller  from  the  KHKfoot  lim- 
it, iiiid  therefore  such  onl<>rs  afforded  no  jus- 
tification for  auy  attempted  Interference  with 
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Leabo  and  Miller  by  the  plaintiff  In  error.  It 
may  be  conceded  that  the  action  taken  by  the 
county  oCQclals  and  the  committees,  notwith- 
standing it  was  a  wise  and  prudent  precau- 
tion In  the  circumstances,  was  without  au- 
thority of  law,  and  did  not  confer  upon  the 
sheriff  of  the  plaintiff  In  error  authority  to 
carry  out  such  arrangement.  The  controlling 
question,  however,  Is  not  whether  he  had  the 
right  or  legal  authority  to  remove  Leabo 
without  the  100-foot  limit,  but  did  he  believe 
he  had  the  authority  to  do  so?  Since  malice 
Is  an  essential  Ingredient  of  the  crime  of 
murder,  he  was  entitled  to  show,  not  only 
his  official  capacity,  but  also  the  Instructions 
under  which  he  was  acting,  for  the  purpose 
of  throwing  light  upon  his  motive  at  the 
time  be  approached  the  deceased,  and  It  was 
for  the  jury  to  determine  from  all  the  cir- 
cumstances In  which  he  acted,  the  capacity 
in  which,  and  the  Instructions,  if  any,  un- 
der which,  he  was  acting,  whether  he  was 
actuated  by  malice,  or  whether  In  good  faith 
he  approached  t*ie  deceased  In  obedience  to 
the  instructions  .>f  his  superior.  This  testi- 
mony therefore  was  clearly  admissible,  and 
It  is  manifest  that  the  court  committed  an  er- 
ror prejudicial  to  the  rights  of  the  plaintiff 
in  error  In  rejecting  It 

2.  The  admissibility  of  proof  of  threats 
communicated  or  uncommunicated,  where 
there  is  any  evidence  to  show  self-defense,  is 
too  well  settled  to  admit  of  discussion.  While 
counsel  for  the  people  concede  that  this  Is 
the  general  rule,  they  attempt  to  justify  the 
exclusion  of  the  testimony  of  Inman  that 
threats  were  made  by  deceased  and  commu- 
nicated by  him  to  the  plaintiff  In  error  short- 
ly before  the  homicide  upon  the  assumption 
that  plaintiff  In  error  was  the  aggressor,  in 
that  he  acted  without  authority  and  approach- 
ed deceased  In  a  hostile  manner.  The  claim 
of  the  defense  Is  that  the  plaintiff  In  error, 
acting  under  the  t)ellef  that  he  had  the  right, 
and  that  It  was  his  duty  to  do  so,  approach- 
ed Leabo  and  Miller  and  in  a  gentlemanly 
manner  requested  them  to  retire  from  the 
100-foot  limit,  and  thereupon,  without  any 
justification  for  so  doing,  Leabo  started  to 
draw  his  gun,  and  that  the  plaintiff  in  error 
l)elleved  that  his  life  was  in  imminent  and 
immediate  danger,  and  that  in  necessary  self- 
defense  he  had  the  right  to  do  what  he  did. 
Testimony  had  been  introduced  tending  to 
support  these  claims  of  the  defendant.  Un- 
der this  state  of  the  evidence,  the  offeretl 
proof  of  communicated  threats  recently  made 
by  the  deceased  against  the  plaintiff  In  error 
should  have  been  admitted.  As  expressed  in 
the  case  of  Davidson  v.  People,  4  Colo.  145: 
"It  Is  the  province  of  the  jury  to  judge  of 
the  credibility  of  witnesses ;  to  judge  of  the 
character  of  the  acts  on  the  part  of  the  de- 
ceased testified  to,  as  hostile  or  not;  and  It 
Is  the  right  of  a  prisoner  to  have  the  jury 
consider  the  acts  of  deceased  in  the  light  of 
recent  threats  made  by  him." 

Numerous   errors   are   as.slgned   upon   the 


giving  and  refusing  of  certain  lnstru<'tio'i«. 
but  it  is  unnecessary  to  consider  tlieiu.  shicc 
the  forepolng  errors  necessitate  a  revers.-il 
of  the  judgment. 

For  the  reasons  given,  the  judgment  is  re- 
versed. 

Reversed. 

GABBERT  and  BAILEY,  JJ.,  concur. 


KLIPFEL'S  ESTATE  et  •!.  v.  KLIPFBLl 
(Supreme  Court  of  Colorado.    Oct.  7.  1907.) 

1.  Mabbiage— Common-Law  Mabbiaob— Con- 
sent— Solem.nizatios. 

A  marriage  contract  between  parties  capa- 
ble of  contracting.  possessinK  clearl.v  tlie  one 
essential  prereguisite  of  mutual  consent,  fol- 
lowed by  cohabitation  as  husband  and  wife,  and 
such  other  attendant  circumstances  as  are  neces- 
sary to  constitute  the  common-law  marriage,  i» 
valid,  though  no  solemnization  has  been  at- 
tempted. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage,  {|  4,  12-14.] 

2.  Same— Pboof. 

Where  a  common-law  marriage  Is  denied. 
Its  existence  may  be  proved  and  presumed  from 
evidence  of  cohabitation  as  husband  and  wife 
and  general  repute. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage,  {  61.] 

3.  Same— "Cohabitation." 

Cohabitation  necessary  to  establish  a  com- 
mon-law marriage  must  consist  of  n  living  or 
dwelling  together  in  the  same  habitation  as  hus- 
band and  wife,  and  not  merely  a  sojourning  or  a 
habit  of  visiting  or  remaining  together  for  a 
time  with  sexual  intercourse. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Marriage,  i  16.] 

4.  Same— Generai  Reptjte. 

General  repute  as  to  the  marital  relation 
means  the  understanding  among  neighbors  and 
acquaintances  with  whom  the  parties  associate 
in  their  daily  lite  that  they  are  living  together 
as  husband  and  wife,  and  not  in  meretricioua 
intercourse. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Marriage,  §  16.] 

6.  Same  —  Evidence  — Cohabitation  — Pre- 
sumption. 

Cohabitation,  attended  with  other  facts,  is 
merely  a  circumstance  from  which  a  marriage 
in  fact  may  be  presumed,  so  tiiat  where  facts 
are  proved  from  which  a  contrary  presumption 
arises,  all  former  evidence  falls  or  is  neutral- 
ized. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34,  Marriage,  |§  61,  62.  07.] 

6.  Same— Evidence. 

Where  intestate  had  lived  in  a  meretricious 
relation  with  petitioner  prior  to  the  death  of 
his  wife,  and  thereafter  was  not  constant  in  his 
attendance  on  petitioner,  but  simultaneously  co- 
habited with  a  third  person  under  like  repute, 
the  presumption  was  that  the  meretricious  rela- 
tion with  petitioner  continued,  and  tliat  ther<! 
was  no  agreement  to  marry,  followed  by  cohabi- 
tation, sufficient  to  establish  a  common-law  mar- 
riage. 

fEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34,  Marriage,  §  61.] 

7.  Same — Instbuctions. 

On  an  issue  as  to  the  validity  of  a  common- 
law  marriage,  a  request  to  charge  that  if  It 
was  proved  tliat  intestate  was  cohabiting  with 
a  third  person  under  lilie  repute,  the  presumed 
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innocence  of  either  cohabitation  with  nich  per- 
son or  petitioner  must  fail,  for  it  was  impossible 
for   two   marriai;o8   to   exist  together,   was   im- 
properly refused. 
8.  AppkaI/— Verdict— CoNci,tT8ivENBS8. 

Where,  on  on  issae  as  to  the  validity  of  a 
roromon-law  marriage,  the  evidence  was  not  con- 
flirting,  and  was  insufticient  to  meet  the  require- 
ments of  the  law  to  support  a  contract  of  mar- 
ringe,  a  verdict  finding  a  valid  marriage  was 
not  binding  on  appeal. 

[Ed.  Jsote. — For  cases  in  point.  f>ee  Cent  Dig. 
vol.  3,  Appeal  and  Error,  SS  3938-3943.] 

Error  to  County  Court,  City  and  Comity  of 
Denver ;   Ben  B.  Llnds«y,  Judge. 

Petition  by  Minnie  Klipfel  against  Henry 
J.  Ott,  as  administrator  of  the  estate  of  Louis 
Klipfel,  deceased,  and  another,  to  establish 
her  marriage  to  said  decedent  and  her  right 
to  share  in  his  estate  as  his  widow.  From  a 
judgment  for  petitioner,  defendant  brings  er- 
ror.   Reversed  and  remanded. 

John  Rush  and  Fred  W.  Parks,  for  plaintif 
in  error.  Ward  &  Ward,  for  defendant  In 
error. 

CASWELL,  J.  On  June  21,  1901,  Marie 
Klipfel  filed  a  petition  for  letters  of  admin- 
fstration  of  the  estate  of  Louis  Klipfel,  de- 
ceased, in  the  county  court  of  the  city  and 
county  of  Denver,  clnimiug  to  be  his  widow. 
On  June  22,  1901.  Minnie  Klipfel  filed  her 
petition  for  letters  of  administration  of  the 
estate  of  said  liOuis  Klipfel,  deceased.  In  said 
county  court,  also  claiming  to  be  his  widow. 
On  July  5,  1901,  both  p.nrties,  with  others, 
presumably  heirs,  waived  their  claims  to  be 
appointed  administrator  of  the  estate,  in  fa- 
vor of  Frank  Klipfel.  On  September  17, 
1001,  Frank  Klipfel  resigned,  and  Henry  J. 
Ott.  plaintiff  in  error  herein,  was  appointed 
administrator  de  bonis  non  of  the  said  estate. 
Further  proceedings  in  this  case  in  the  coun- 
ty court  were  had,  as  shown  by  the  abstract 
of  record,  upon  a  verbal  statement  of  the  at- 
torney for  Minnie  Klipfel,  defendant  in  er- 
ror, named  in  the  record  as  petitioner  in  the 
court  below,  against  the  plaintiff  in  error, 
who  Is  named  as  respondent;  the  statement 
being  as  follows:  "So  that  we  may  have  a 
record  of  what  this  proceeding  Is,  this  is  a 
preliminary  matter  to  enable  the  court  to  de- 
termine whether  or  not  the  petitioner  herein 
was  or  was  not  the  wife  of  Louis  Klipfel.  de- 
ceased. That  is  the  only  question  to  be  tried 
before  the  Jury  at  this  time.  There  are  no 
pleadings  in  the  matter."  We  infer  that  the 
claim  of  petitioner  that  she  was  the  widow 
of  the  deceased  was  considered  to  have  be&i 
denied,  and  that  the  statement,  with  such  de- 
nial, makes  up  the  issue  ha  the  case  upon 
which  the  testimony  was  received.  Trial 
was  bad  to  a  Jury.  There  was  a  verdict  and 
decree  for  petitioner,  and  respondent  brings 
the  case  to  this  court  by  writ  of  error. 

It  appears  from  the  testimony  that  the  pe- 
titioner claimed  to  be  the  common-law  wife 
of  Ix)ui8  Klipfel  in  his  lifetime.  There  was 
BO  marriage  ceremony  or  any  express  con- 


tract of  marriage  shown  by  the  record,  nnd 
petitioner  apparently  relies  upon  an  implied 
contract  It  is  established  by  the  record, 
and  imdisputed  by  the  defendant  in  error: 
That  prior  to  1889  Louis  Klipfel  came  to 
Denver  with  his  then  wife,  with  whom  he 
lived  at  25th  and  Gilpin  streets,  in  said  city, 
until  her  death,  September  7,  1893 ;  that  in 
1889  the  petitioner,  then  known  as  Minnie 
Kimmei,  came  from  Germany  and  entered  the 
home  of  Xx>nis  Klipfel  as  a  servant  girl, 
where  she  remained  as  such  until  the  death 
of  Mrs.  Klipfel,  in  1893;  that  in  1892,  and 
prior  to  the  death  of  Mrs.  Klipfel,  a  child 
was  t>orn  to  this  servant  girl  as  a  result  of 
her  illicit  and  immoral  relations  with  Louis 
Klipfel;  and  that  the  child  was  recognhsed 
by  Louis  Klipfel  as  his  own,  and  he  cared  for 
and  supported  tier.  It  is  clearly  shown  by 
the  record  that  at  the  origin  of  such  biter- 
course  Minnie  Klipfel  well  knew  that  ttie 
same  could  not  have  been  carried  on  betweea 
herself  and  liOuis  Klipfel  with  any  intention 
of  marriage  or  under  promise  of  marriage  re- 
lations; Kllpfel's  wife  then,  and  for  a  long 
time  thereafter,  being  alive.  Louts  Klipfel 
died  in  1901  in  the  city  of  Denver.  Consid- 
erable testimony  was  introduced  at  the  trial 
to  show  his  relations  with  the  petitioner  be- 
tween the  date  of  the  death  of  his  wife  in 
1893,  and  of  his  own  death  in  1901.  There 
was  also  much  testimony  introduced  to  show 
his  relations  with  Marie  Klipfel,  so  called, 
during  the  same  years.  This  evidence,  as 
stated  by  respondent,  was  offered  to  show  a 
divided  reputation,  while  the  court  instruct- 
ed the  Jury  that  it  was  received  to  show  the 
residence  of  Klipfel  during  that  time.  The 
respondent  contends  that  the  testimony  as  a 
whole  does  not  prove,  or  tend  to  prove,  that 
either  of  the  women  mentioned  was  the  wife 
of  deceased,  and  that  neither  of  them  can 
participate  in  the  estate.  We  think  this  con- 
tention is  correct  and  fully  sustained  by  the 
testimony,  but  the  rights  of  Marie  Klipfel,  so 
called,  are  not  involved  in  this  decision,  and 
the  testimony  concerning  her  relations  with 
deceased  is  only  considered  to  disprove  the 
claim  of  petitioner. 

Defendant  in  error  claims  that  the  Jury 
passed  upon  the  merits  of  the  testimony,  and 
found  as  a  fact,  under  proper  instructions, 
that  the  petitioner  was  the  common-law  wife 
of  deceased,  and  that  the  verdict  should  not 
be  disturbed.  In  Taylor  t.  Taylor,  10  Colo. 
App.  303,  50  Pac.  1049,  the  court  had  under 
consideration  a  case  involving  a  question  sim- 
ilar to  the  one  in  hand.  We  think  the  rule 
laid  down  in  that  case  is  supported  by  the 
weight  of  authority  and  is  a  correct  state- 
ment of  the  law.  The  court  in  that  case 
says:  "By  the  statutes  of  Colorado,  mar 
ringe  is  declared  to  be  a  civil  contract,  and 
there  is  only  one  essential  requirement  to  its 
validity  between  parties  capable  of  contract- 
ing, viz.,  consent  of  the  parties.  »  •  •  It 
follows,  therefore,  that  a  marriage  contract 
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between  parties  of  contracting  capacity, 
which  possesses  the  one  essential  prerequi- 
site, may  be  valid,  although  no  provision  ot 
the  statute  as  to  Its  solemnization  may  have 
been  followed  or  attempted.  In  other  words, 
in  this  state  a  marriage  simply  by  agreement 
of  the  parties,  followed  by  cohabitation  as 
husband  and  wife,  and  such  other  attendant 
circumstances  as  are  necessary  to  constitute 
what  is  termed  a  common-law  marriage,  may 
be  valid  and  binding.  •  •  •  It  is  also 
agreed  that  In  cases  where  the  contract  or 
agreement  Is  denied,  and  cannot  be  shown, 
its  existence  may  l>e  proven  by,  and  presum- 
ed from,  evidence  of  cohabitation  as  husband 
and  wife  and  general  repute.  'Cohabitation,' 
as  here  used,  means  something  more  than 
sexual  Intercourse."  Quoting  from  Tardley's 
Estate,  75  Pa.  211,  the  court  further  says: 
"It  is  not  a  sojourn,  nor  a  habit  of  visiting, 
nor  even  remaining  with  for  a  time.  None 
of  these  fall  within  the  true  Idea  of  cohabita- 
tion as  a  fact  presumptive  of  marriage.  Tc 
cohabit  Is  to  live  or  dwell  together,  to  have 
the  same  habitation,  so  that  where  one  lives 
and  dwells  there  does  the  other  live  and 
dwell  with  him."  By  "general  reputation 
and  repute"  is  meant  the  understanding 
among  the  neighbors  and  acquaintances  with 
whom  the  parties  associate  In  their  daily 
life  that  they  are  living  together  as  husband 
and  wife,  and  not  in  meretricious  Intercourse. 
"In  its  application  to  the  fact  of  marriafte  it 
Is  more  than  mere  hearsay.  It  involves  and 
Is  made  up  of  social  conduct  and  recognition, 
giving  character  to  an  admitted  and  uncon- 
cealed cohabitation."  Badger  v.  Badser,  88 
N.  Y.  556,  42  Am.  Rep.  263.  "It  is  necessary 
that  there  be  evidence  both  of  cohabitation 
and  reputation  before  such  a  marriage  can 
be  presumed.  Proof  of  one  alone  is  not  suf- 
ficient to  sustain  the  presumption."  Com- 
monwealth V.  Stump,  53  Pa.  132,  91  Am.  Dec. 
198.  In  Case  v.  Case,  17  Cal.  598,  the  court 
said:  "Cohabitation,  attended  with  other 
facts.  Is  merely  a  circumstance  from  which 
marriage  in  fact  may  be  presumed;  but, 
where  facts  are  proved  from  which  a  con- 
trary presumption  arises,  all  former  evidence 
falls,  or  at  least  Is  neutralized."  In  Riddle 
V.  Riddle,  26  Utah,  268,  72  Pac.  1081,  the 
court  said:  "One  of  the  e-ssentlal  obliga- 
tions of  a  valid  marriage  contract  is  that  it 
binds  the  parties  to  keep  thouiselves  separate 
and  apart  from  all  others  and  cleave  to  each 
other  during  their  Joint  lives." 

Tested  by  the  foregoing  rules,  the  evidence 
for  petitioner  was  wholly  Insufficient  to  sup- 
port the  presumption  of  a  marriage  contract. 
Much  of  the  evidence  adduced  to  support  her 
claim  negatives  such  presumption.  It  is  not 
our  purpose  to  review  this  testimony  at 
length,  nor  would  such  action  be  valuable  in 
other  cases.  Some  of  the  witnesses  testify 
that  Kllpfel  was  accustomed  to  go  to  the 
bouse  where  petitioner  lived  from  time  to 
time  during  the  day ;  that  he  took  her  to  ride 


with  the  child,  and  sometimes  called,  while 
his  horse  was  held  by  some  person  who  came 
In  the  bui:gy  with  him.  None  of  the  witness- 
es testify,  nor  does  all  the  evidence  tend  to 
show,  that  this  was  his  habitation  day  and 
night,  and  that  It  was  ostensibly  constant 
and  regular  and  of  the  character,  from  which 
the  general  reputation  follows  that  they  were 
husband  and  wife,  and  that  a  marriage  con- 
tract existed  between  them.  Further  than 
this,  It  Is  very  clearly  shown,  and  the  evi- 
dence is  not  disputed,  that  during  (and  prac- 
tically all)  the  time  from  the  death  of  bis 
wife  until  his  own  death  he  lived  more  or  less 
with  Marie  Kllpfel,  so  called,  at  divers  plac- 
es, but  mainly  at  Twentieth  and  Market 
streets.  It  seems  that  he  claimed  this  last 
place  as  his  voting  residence,  and  that  he 
was  sick  at  this  place  and  called  his  attorney 
there  to  do  business.  About  20  witnesses 
testify  to  the  fact  of  his  residence  there  with 
Marie ;  that  he  introduced  her  as  his  wife  re- 
peatedly, and  apparently  treated  her  and 
lived  with  ber  as  such.  The  evidence  of  his 
cohabitation  and  reputation  of  marriage  with 
Marie  is  much  stronger  than  the  evidence  of 
his  cohabitation  with  Minnie,  and  we  cannot 
escape  the  conclusion  that  his  relations  with 
both  these  women  were  meretricious,  illicit, 
and  immoral.  There  could  not  be  two  com- 
mon-law wives  existing  at  the  same  time.  At 
section  1026,  1  Bishop  on  Mar.  Div.  &  Sep.  p. 
444,  It  is  said :  "If,  on  an  issue  of  marriage 
or  no  marriage,  the  parties  are  shown  to 
have  cohabited  as  busband  and  wife  under 
the  repute  of  being  married,  as  explained  in 
a  preceding  chapter,  and  If  also  one  of  them 
Is  proved  to  have  been  simultaneously  co- 
habiting with  a  third  person  under  the  like 
repute,  the  presumed  innocence  of  either  co- 
habitation is  equivalent  to  the  same  of  the 
other,  and,  as  It  is  impossible  for  two  mar> 
rlages  to  subsist  together,  neither  is  by  this 
evidence  established."  See,  also,  Cartright 
V.  McGown,  121  111.  388,  12  N.  B.  737,  2  Am. 
St  Rep.  105 :  Riddle  v.  Riddle,  supra ;  1  Bish- 
op on  Mar.  Div.  &  Sep.  445,  |  1028 ;  Jenkins 
V.  Jenkins,  83  Ga.  286,  9  S.  E.  541,  20  Am. 
St  Rep.  316.  The  above  rule  Is  especially 
applicable  to  this  case ;  It  appearing  that  de- 
ceased maintained  Improper  and  Immoral  re- 
lations with  both  parties  during  the  same 
period  of  time. 

The  court  below  erred  in  giving  its  Instruc- 
tion No.  4,  especially  In  Instructing  the  Jury 
that  "slight  circumstances  may  be  sufficient 
to  establish  a  change  from  an  Illicit  to  a  legal 
relation,  and  the  proof  of  its  time  and  place 
Is  not  Indispensable."  While  such  an  instrue- 
tion  might  be  correct  in  some  cases.  It  la,  we 
think,  erroneous  under  the  circumstances  and 
testimony  In  this  case.  The  great  weight  of 
authority  Is  to  the  effect  that  where  the  In- 
tercourse between  the  parties  is,  as  In  this 
case.  In  Its  Inception,  not  only  meretricious, 
but  Intentionally  criminal,  the  continuance  of 
like  intercourse  must  be  presumed  until  the 
contrary  is  shown,  and  the  marriage  con- 


Digitized  by  VjOOQIC 


Colo.) 


STREET  r.  SEDEftBURQ. 


29 


trn<.-t.  wbere,  as  ber^.  it  Is  sought  to  establish 
the  presumption  of  marriage  by  cohabitation 
and  repute,  established  by  convincing  and 
liositire  evidence.  United  States  v.  Maxwell 
2(i  Misc.  Hep.  270,  57  N.  Y.  Supp.  53;  Wil- 
liams V.  Williams,  46  Wis.  480,  1  N.  W.  08,  32 
Am.  Rep.  722 ;  Rose  v.  Rose,  67  Mich.  619,  35 
N.  W.  802;  Arnold  v.  Chesebrough,  58  Fed. 
833,  7  C.  C.  A.  508 ;  Appeal  of  Reading  Ins. 
Co..  113  Pa.  208,  6  Atl.  CO,  57  Am.  Rep.  448. 

The  respondent  further  requested,  by  Its 
fourth  instruction,  which  was  refused,  that 
the  Jury  be  advised,  if  it  was  proven  that  the 
deceased  was  cohabiting  with  a  third  person, 
known  as  Marie  Klipfel,  under  lllie  repute, 
the  presumed  innocence  of  either  cohabitation 
must  fall,  for  it  Is  impossible  for  two  mar- 
riages to  exist  together,  and  neither  is  by 
such  evidence  established.  It  was  error  not 
to  give  this,  or  a  like  instruction,  and  the 
court  did  not  instruct  upon  this  point  as  it 
should  have  done  under  the  testimony  in  this 
case.  Many  other  errors  are  assigned  and 
diHoussed  at  length,  but  as  the  above  rulings 
dispose  of  this  case  It  Is  unnecessary  to  con- 
sider them. 

We  have  considered  the  cases  presented  by 
the  defendant  in  error  with  some  care,  and 
do  not  think  them  applicable  to  the  condi- 
tions existing  in  the  case  In  hand.  The  case 
of  Adger  v.  Ackerman,  115  Fed.  124.  52  C.  0. 
A.  5(58,  is  the  strongest  case  presented  and 
Includes  the  doctrines  established  by  the  oth- 
ers cited  here,  and  also  Includes  them  In  its 
ILst  of  citations.  We  have  no  reason  to  dis- 
agree with  the  conclusions  of  the  very  able 
jurist,  Mr.  Justice  Sanborn,  who  wrote  the 
opinion,  but  an  analysis  of  the  case  discloses 
that  the  facts  and  principles  involved  are 
entirely  different.  In  that  case,  one  Dr. 
Fleming  and  a  certain  woman  named  had  il- 
licit relations  prior  to  the  time  of  the  divorce 
of  the  doctor  from  his  first  wife.  After  the 
divorce  he  continued  to  live  with  the  woman, 
and  some  time  after  the  said  divorce  a  mar- 
ringp  ceremony  was  duly  performed  pro- 
nouncing them  husband  and  wife.  It  was 
held  In  that  case  that  the  great  weight  of  au- 
thority was  to  the  effect  that  "slight  circum- 
stances may  be  sufficient  to  establish  a  change 
from  an  illicit  to  a  legal  relation,  and  the 
proof  of  its  time  and  place  are  not  indispen- 
sable." It  further  holds  that:  "From  a  re- 
view of  the  facts  in  the  case  there  Is  nothing 
that  imperatively  forbids  a  finding  that  there 
was  a  valid  marriage  I.etween  these  parties 
8ubse<iueHt  to  the  divorce  and  prior  to  the 
time  that  the  ceremony  was  performed."  The 
decision  further  says :  "Yet,  if  the  case  rest- 
ed here,  this  question  might  be  grave,  and  Its 
answer  difflcult.  Fortunately  there  Is  an  es- 
tablished principle  of  law,  and  a  class  of  evi- 
dence in  this  record  to  which  It  applies, 
which  remove  this  doubt  and  difBeulty.  The 
principle  of  law  is  that,  where  parties  are 
Incompetent  to  marry  and  enter  an  illicit  re- 
lation with  a  manifest  desire  and  Intention  to 
live  in  a  matrimonial  union,  rather  than  In  a 


state  of  concubinage,  and  the  obstacle  of  their 
marriage  Is  subsequently  removed,  their  con- 
tinued cohabitation  raises  a  presumption  of 
an  actual  marriage  Immediately  after  the  re- 
moval of  the  obstacle  and  warrants  a  finding 
to  that  effect." 

There  are  many  decisions  cited  In  8upiM>rt 
of  this  principle,  but  we  cannot  see  how  the 
decisions  are  applicable  to  the  case  at  bar. 
As  we  have  said,  the  facts  in  this  case  clear- 
ly show  that  the  relations  between  the  iietl- 
tloner  and  respondent  were  not  entered  into 
with  any  apparently  manifest  desire  and  in- 
tention to  live  In  a  matrimonial  union.  It  Is 
further  claimed  that  they  cohabited  and  were 
reputed  to  be  man  and  wife  for  about  eight 
years  after  the  obstacle  to  their  marriage  was 
removed,  and  yet  no  step  seems  ever  to  have 
been  taken  to  have  a  statutory  ceremony  i)er- 
formed  whereby  the  proof  of  their  marriage 
would  have  been  completely  established.  But, 
on  the  otlier  hand,  the  deceased  Is  shown  to 
have  also  cohabited  with  a  second  party  dur- 
ing the  same  i)eriod,  and  that  he  was  reputed 
by  equally  competent  and  undisputed  testi- 
mony to  be  married  to  Marie  Klipfel,  so 
called.  While  this  may  not  be  conclu.slve 
proof,  it  is  certainly  the  strongest  kind  of 
evidence  to  show  that  he  at  least  had  no 
intention  to  live  In  a  matrimonial  union  with 
the  petitioner.  As  marriage  Is  a  contract 
based  upon  consent,  it  requires  the  consent  of 
both  parties  to  the  contract,  and  we  are  very 
clearly  of  the  opinion  that  the  evidence  lu 
tills  case  does  not  supiwrt  the  presumption  of 
such  a  contract.  The  testimony  introduced, 
both  upon  the  part  of  the  petitioner  and  of 
Marie  Klipfel,  as  we  have  seen,  was  undisput- 
ed. The  same  character  of  testimony  was  re- 
ceived as  to  the  claim  of  each.  The  verdict 
arrived  at  by  the  Jury  was  not  uiwn  c-onfllct- 
Ing  evidence,  and  Is  not  such  a  verdict  as  is 
binding  upon  this  court.  On  the  contrary, 
the  testimony  is  Insufficient  to  meet  the  re- 
quirements of  the  law  to  support  ii  contract 
of  marriage.  The  case  should  not  have  been 
submitted  to  a  Jury  at  all,  but  we  think  that 
at  the  close  of  the  testimony  the  proceedin>r« 
should  have  been  dismissed,  and  the  court 
should  have  directed  a  verdict  for  the  re- 
spondent. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  county 
court  to  dlmlss  the  proceedings  of  the  peti- 
tioner herein. 

STEELE,  C.  J.,  and  MAXWELL,  J.,  con- 
cur. 


STREET  V.  SBDEUBURG,  Sheriff. 
(Supreme  Court   of   Colorado.     Oct.   7,    1907.) 

1.  Replevin— Complaint— Right  to  Posses- 
sion. 

In  replevin,  an  allegation  that  plaintiff  is 

entitled    to    the    immediate    i)os!4cssion    of    tlie 

property,  without  allcRing  either  sppcini  or  (jen- 

eral  ownership,  is  bad ;    the  allegation  of  the 
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right  to  immediate  possession  being  a,  legal  con- 
elusion. 

[Ed.  Note.— Fop  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  {{  211-214.] 

2.  Sake. 

A  complaint,  in  replevin  by  a  mortgagee, 
which  sets  up  the  mortgage,  and  which  alleges 
that  by  the  terms  thereof  plaintiff  became  and 
continued  to  be  the  owner  and  entitled  to  the 
immediate  possession  of  the  property  describ- 
ed therein,  but  which  fails  to  allege  that  the 
mortgagor  at  the  date  of  the  mortgage  was  the 
owner  of  the  property,  is  fatally  bad ;  the  al- 
legation of  plaintiff's  ownership  being  a  con- 
clusion of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  H  211-214.] 

3.  Pleading— Conclusion  of  Law. 

An  allegation  in  a  complaint  that  one  is 
po8se.«sed  of  property  by  virtue  of  a  deed  is  an 
allegation  of  a  conclusion  of  law,  and  is  insuffi- 
cient to  show  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading.  5§  12-28%.] 

4.  CuATTEL  MOKTOAGES— Repleviw  bt  Mobt- 
OA6EE— Complaint. 

In  repbvin  by  a  mortgagee,  recitals  in  the 
mortgage  incorporated  in  the  complaint  can- 
not supply  an  essential  averment  not  found  in 
the  complaint. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9.  Chattel  Mortgages,  i  323 ;  vol.  39,  Plead- 
ing, Si  944-04G.] 

6.  Same— Iiocu.9   or  Chattels   Mortoaqei>— 
Recital  in  Mobtgaqe— Sufficiency. 

A  recital   in  a  chattel  mortxnge  that  the 

mortgagor  was  "of  the  county  of  P.,"  Colo.,  is 

not  a  sufficient  description  of  the  locus  of  the 

property  mortgflged. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  9,  Chattel  Mortgages,  gS  87,  9C.] 

6.  Same— Description  of  Mobtoaoed  Chat- 
tels—Sufficiency. 

A  chattel  mortgage  of  cattle  and  horses, 
which  describes  them  as  20  head  of  two  year 
old,  10  head  of  yearlings.  25  head  of  cows  from 
three  to  seven  years  old.  all  branded  as  de- 
scribed, and  which  describes  horses  by  color  and 
age  only,  and  which  fails  to  indicate  where 
the  pronerty  was  kept,  does  not  sufficiently  de- 
scribe the  property  as  against  a  stranger. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  §§  90-92.] 

7.  Appeal- Review— Immaterial  Questions. 

Questions  without  the  record,  though  dis- 
cussed in  the  briefs,  will  not  be  considered  on 
appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  2807-2877.] 

Appeal  from  Pbllllps  County  Court;  W. 
D.  Kolsey,  Judge. 

Action  by  L.  M.  Street  against  Alex  Seder- 
burg,  sheriff.  From  a  Judgment  of  dismissal, 
rendered  on  sustaining  a  demurrer  to  the 
amended  complaint,  plaintiff  appeals.  Af- 
firmed. 

Philip  Zimmerman  and  Ernest  L.  Williams, 
(or  appellant    Allen  &  Webster,  for  appellee. 

MAXWELL,  J.  Hiis  was  an  action  of 
replevin  to  recover  the  pos.session  of  certain 
cattle,  horses,  and  other  personal  property. 
A  demurrer  to  the  amended  complaint  having 
been  sustained,  plaintiff  electing  to  stand 
upon  his  complaint,  the  action  was  dismiss- 
ed.   The  complaint  alleges.  In  substance,  that 


on  the  14th  day  of  August,  1003,  C.  W.  Ar- 
mour executed  and  delivered  to  plaintiff  a 
certain  chattel  mortgage,  which  is  set  up 
verbatim  in  the  complaint  A  description  of 
the  property  In  the  chattel  mortgnge  Is  as 
follows:  "Twenty  head  of  two  year  old,  ten 
head  of  yearlings,  twenty-flve  head  of  cows 
from  three  to  seven  years  old,  one  Hereford 
bull  five  years  old,  one  bay  horse  seven  years 
old,  one  roan  horse  nine  years  old,  one  bay 
horse  eight  years  old,  one  Iron  gray  horse 
three  years  old,  one  bay  horse  three  years  old, 
one  farm  wagon,  one  set  double  harness;  all 
of  said  cattle  branded  Lji  on  left  hip."  This 
mortgage  is  alleged  to  have  been  given  as  se- 
curity for  a  note  for  |1,842.50,  dated  August 
14,  1903,  due  September  Ist  after  date,  which 
mortgage  was  duly  recorded  in  the  office  of 
the  clerk  and  recorder  of  Phillips  county  Au- 
gust 14,  1903.  The  complaint  then  alleges: 
"That  said  mortgage  was  given  for  the  pur- 
pose of  renewing  and  more  closely  described 
the  goods  and  chattels  mentioned  and  describ- 
ed In  a  prior  mortgage,  for  the  same  debt, 
from  said  Armour,  to  plaintiff,  of  date  July 
17,  1902,  and  for  the  further  purpose  of  bet- 
ter securing  the  Interest  due  on  said  notes 
secured  by  said  mortgage  dated  July  17,  1902, 
which  said  last-mentioned  mortgage  was  not 
released."  It  is  then  alleged.  In  substance: 
That,  by  virtue  of  the  statutes  In  such  cases 
made  and  provided,  30  days  was  allowed  from 
the  maturity  of  the  mortgage  dated  July  17, 
1902.  In  which  to  take  possession  of  the 
chattels  and  goods  therein  mentioned,  unless 
the  mortgagor  should  during  such  period  pay 
the  debt  It  will  be  noticed  that  there  is  no 
allegation  as  to  when  the  mortgage  dated  Ju- 
ly 17,  1902,  fell  due.  That  during  such  period 
the  mortgagor  did  not  pay  the  debt  and  the 
defendant  wrongfully  seized  and  took  posses- 
sion of  most  of  said  property,  describing  the 
property  taken  by  the  defendant  as  the  same 
was  described  in  the  mortgage.  The  com- 
plaint then  proceeds:  "That  said  property 
was  taken  from  the  premises  of  the  said  C 
W.  Armour,  In  said  county  of  Phillips,  with- 
out the  consent  of  the  plaintiff ;  and  plaintiff 
states  on  information  and  belief  that  the  de- 
scription contained  In  the  mortgage  herein  set 
forth,  includes,  covers,  and  describes  all  of 
the  51  head  of  stock  otherwise  and  more  par- 
ticularly described  as  follows,  to  wit:  One 
roan  horse,  one  sorrel  horse  about  six  years 
old,  one  brown  horse  nine  years  old,  one  roan 
horse  about  three  years  old,  one  sorrel  horse 
about  two  years  old,  25  head  of  cows  of  vari- 
ous ages  branded  LA  t  fifteen  head  of  heifers, 
various  ages,  branded  La>  one  Hereford  bull 
four  years  old  branded  Lx,  which  the  defend- 
ant wrongfully  and  unlawfully  claimed,  re- 
moved, and  took  from  the  premises  of  the 
said  C.  W.  Armour  in  the  county  of  Phillips 
and  state  of  Colorado,  hereinbefore  mention- 
ed, on,  to  wit,  the  17th  day  of  August  1903 — 
and  that  the  said  51  head  of  stock  so  tak«i 
and  removed  by  this  defendant  are  Included 
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In  the  mortgage  mentioned  herein  as  dated 
July  IT,  1902,  and  recorded  In  book  42  at  page 
510  of  the  records  of  Phillips  county,  Colo. 
That  by  the  terms  of  the  said  mortgage  and 
by  reasons  of  the  facts  hereinbefore  set  forth, 
plaintiff  became,  and  was  on  the  17th  day  of 
August,  A.  D.  1903,  and  still  is,  the  owner 
and  entitled  to  the  immediate  possession  of 
all  said  cattle  and  property  described  in  said 
mortgages  and  particularly  all  of  that  part 
thereof  which  the  defendant  claimed,  took, 
and  removed  from  said  premises  as  herein- 
before described."  A  demand  for  the  prop- 
erty, its  ralue,  and  damages  by  reason  of  the 
taking  and  detention  thereof,  are  alleged. 
The  closest  scrutiny  of  the  amended  com- 
plaint fails  to  disclose  upon  which  one  of  the 
two  chattel  mortgages  referred  to  therein 
plaintiff  relies.  In  this  respect  the  complaint 
is  ambiguous,  unintelligible,  and  uncertain; 
but  this  question,  not  having  been  raised,  will 
not  be  considered,  and  for  the  purposes  ot 
this  opinion  it  will  be  assumed  that  the  chat- 
tel mortgage  set  forth  In  the  pleading  Is  the 
one  relied  upon  by  plaintiff. 

It  has  been  held  by  this  court  that  In  an 
action  of  replerin  an  allegation  that  the  plain- 
tiff is  entitled  to  immediate  possession  of  the 
property,  without  the  allegation  of  either 
special  or  general  ownership  is  bad,  for  the 
reason  the  all^ation  of  the  right  to  Immedi- 
ate possession,  standing  alone,  is  a  legal  con- 
clusion. Baker  v.  Cordwell,  6  Colo.  199,  200, 
202;  Benesch  v,  Wagguer,  12  Colo.  534,  535, 
21  Pao.  706,  13  Am.  St.  Hep.  254;  Elliott  v. 
First  Nat.  Bank,  30  Colo,  279,  282,  70  Pac. 
421.  After  setting  up  the  mortgage  at  length, 
and  that  a  prior  mortgage  bad  been  given  on 
the  same  property,  the  pleading  proceeds: 
"That  by  the  terms  of  said  mortKage  and  by 
reason  of  the  facts  hereinbefore  set  forth, 
plaintiff  became  and  was  on  the  17tb  day  of 
August,  A.  D.  1903,  and  still  is,  the  owner 
and  entitled  to,  the  Immediate  possession  of 
all  said  cattle  and  property  described  in  said 
mortgages."  There  is  no  allegation  in  the 
pleading  to  the  effect  that  the  mortgapor  at 
the  date  of  the  mortgage  was  the  owner  ot 
the  property  mortgaged.  The  allegation  last 
above  quoted,  which  is  the  only  allegation 
contained  In  the  pleading  as  to  plaintiff's 
ownership,  is  a  construction  placed  by  the 
pleader  upon  the  terms  of  the  mortgage,  and 
Is  therefore  a  conclusion  of  law,  and  is  also 
a  conclOBlon  from  the  facts  recited,  and  such 
latter  conclusion  must  be  tested  by  the  facts 
stated  upon  which  it  Is  based.  "An  averment 
that  a  person  is  possessed  of  property  'by  vir- 
tue or  a  deed  or  conveyance,  etc..  is  merely 
an  averment  of  a  conclusion  of  law,  and  is 
lnsu£Bcient  as  an  averment  of  title."  21 
Ency.  P.  &  P.  719.  In  May  v.  First  Nat.  Bank 
of  Attleboro,  19  111.  App.  OW,  the  court  said : 
'^he  plea  contains  no  sufficient  averment 
that  Halstead,  Haines  &  Co..  held  title  to  the 
teal  estate  In  question,  at  the  time  of  the 
execution  of  the  deed  of  assignment   The  on- 


ly statement  in  the  Interplea,  approaching  an 
averment  of  title,  is  the  following:  "Where- 
fore the  said  Lewis  May,  interpleading,  says 
that  the  goods,  chattels,  credits,  and  effects 
attached  and  seized  and  the  real  estate  levied 
upon,  by  the  writ  of  attachment  Issued  here- 
in, were  at  the  time  of  the  attachment  and 
levy,  and  still  are,  the  property  of  him,  the 
said  Lewis  May,  as  assignee  by  virtue  of  said 
deed  of  assignment'  This  Is  the  mere  aver- 
ment of  a  conclusion  of  law  from  the  facts 
prevloufjy  allegod  in  the  plea.  There  Is  an 
omission  in  the  pleadings,  and  no  Intendments 
or  Inferences  can  be  Indulged  In  by  the  court 
to  aid  the  party  in  whose  rle.idtug  a  material 
omission  occnrs.  •  •  •  The  plea,  failing  to 
aver  that  the  grantors  of  appellant  had  any 
title  to  the  real  estate  at  the  time  of  the  exe- 
cution of  the  voluntary  assignment,  was  fa- 
tally defective,  and  the  demurrer  was  correct- 
ly sustained."  In  Turner  v.  \^'hite,  73  Cal. 
299,  14  Pac.  794,  it  is  said :  "With  reference 
to  the  remainder  of  the  paragraph  quoted,  we 
were  at  first  Inclined  to  treat  It  as  sufficient, 
upon  the  ground  that  the  allegation  of  the 
plaintlflfs  ownership  was  the  ultimate  fact 
alleged,  and  that  the  averments  of  how  he  ac- 
quired the  title  were  averments  of  mere  evi- 
dence, which  need  not  be  denied.  But  after 
consideration  we  do  not  think  the  allegation 
in  the  complaint  can  be  so  treated.  It  is 
perfectly  true  that,  in  general,  an  allegation 
that  a  party  is  the  owner  of  real  property  Is 
an  allegation  of  an  ultimate  fact,  and  not  of 
a  conclusion  of  law.  ♦  •  •  But,  as  held 
in  Levins  v.  Rovegno,  71  Cal.  273, 12  Pac.  101, 
the  same  averment  or  statement  may  be  of  a 
fact  or  of  a  conclusion,  according  to  the  con- 
text. Now,  in  the  present  case,  the  complaint 
first  avers  the  ownership  of  James  White  at 
a  certain  date,  and  then  sets  out  the  execu- 
tion proceedings  against  him,  and  then  has 
the  following:  'That  by  virtue  of  the  deed  of 
conveyance  from  said  constable,  plalntift  be- 
came .seized  of,  and  ever  since  has  been  seized 
of  and  the  owner  of,  said  premises,  and  en- 
titled to  the  possession  thereof.'  This  we 
think  Is  not  the  averment  of  unqualifled  own- 
ership in  the  plaintiff,  but  only  the  con.se- 
quence  resulting  from  the  deralgumeut  set 
forth.  In  other  words,  it  is  a  mere  conclu- 
sion, and  its  denial  raises  no  Issue."  In  Kid- 
well  V.  Ketler.  14«  Cal.  12,  at  page  17,  7« 
Pac.  614,  at  page  515,  the  court  said :  "Tlio 
case  presented  therefore  is  one  where  the 
pleader  sets  forth  his  chain  of  title,  and  up- 
on that  chain  pleads  ownership.  It  Is  mii- 
formly  held  that  an  allegation  made  under 
such  circumstances  is  an  allegation  of  a  con- 
clusion of  law  not  calling  for  a  denial,  and 
not  binding  ut>on  either  party.  Thus,  as  !$< 
said  In  Gruwell  v.  Seybolt,  82  Cal.  7,  22  I*«<-. 
938 :  'Where  •  •  •  the  pleader  sets  forth 
speciflcally  the  links  in  bis  chain  of  title,  a 
general  allegation  of  ownership  will  be  treat- 
ed as  a  mere  conclusion  from  the  facts  stat- 
ed.'" 
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Appellant  seeks  to  avoid  the  defect  In  tbe 
plendlng  by  invoking  tbe  covenants  as  to  title 
contained  In  the  mortgage.  We  do  not  tbink 
that  tlie  formal  recitals  of  an  Instrument,  in- 
corporated in  a  pleading,  can  supply  an  es- 
sential averment  not  found  in  tbe  pleading. 
From  the  foregoing,  we  conclude  that  tbe 
amended  complaint  was  fatally  defective  in 
not  alleging  either  special  or  general  owner- 
ship of  the  property  in  tbe  plaintiff.  Further- 
more, tbe  description  of  tbe  property  in  the 
chattel  mortgage  is  not  such  a  description  as 
is  required  when  the  action  is  against  a 
stranger,  as  is  the  case  here.  In  Tabor  t. 
Sampson,  7  Colo.  428,  4  Pac.  46,  the  cour 
said :  "No  place  was  mentioned  In  the  mort- 
gage where  any  of  these  animals  were  kept, 
situate,  or  used,  or  for  what  purpose  used, 
or  that  they  were  used  at  all ;  nor  was  there 
any  other  or  further  description  than  such 
as  given  In  the  examples  above  quoted.  Whoc 
may  properly  be  regarded  as  a  sufficient  de- 
scription of  horses  and  cattle,  in  aL  instru- 
ment of  conveyance,  depends  to  some  extent 
upon  circumstances,  aside  from  tbe  peculiar 
description  of  the  animals  themselves.  For 
example,  if  a  mortgagor  owned  but  a  small 
number  of  such  animals,  and  should  Include 
in  the  mortgage  all  that  he  owned,  stating 
therein  tbe  place  or  places  where  they  were 
kept,  or  the  uses  in  which  they  were  employ- 
ed, a  less  particular  description  of  each  by 
natural  marks  or  individual  characteristics 
would  suffice  for  identification,  than  if  the 
mortgagor  were  owner  of  a  large  number,  a 
part  of  which  only  were  included  in  the 
mortgage,  and  no  information  should  be  given 
in  tbe  instrument  of  the  place  where  the  ani- 
mals were  kept,  or  for  what  purposes  or  uses, 
whether  freighting,  carriage  driving,  riding, 
racing,  or  breeding."  There  is  nothing  in  the 
mortgage  under  consideration  to  indicate 
where  the  property  was  kept  or  to  be  kept,  or 
for  what  purpose  it  was  to  be  used,  or  that  ii: 
was  all  or  only  a  portion  of  the  property  of 
like  character  of  the  mortgagor. 

A  recital  In  the  mortgage  that  the  mort- 
gagor was  "of  the  county  of  Phillips,  state  of 
Colorado,"  cannot  be  held  to  be  such  a  de- 
scription of  the  locus  of  the  property  as  is 
required.  Some  counties  in  Colorado  are 
larger  than  some  of  the  eastern  states.  It 
will  also  be  noticed  that  the  chattel  mortgage 
reads :  "Twenty  head  of  two  year  old,"  sid 
"ten  bead  of  yearlings" ;  there  being  nothing 
to  show  the  age  or  sex  of  the  animals,  and 
not  specifying  whether  they  were  horses  or 
cattle  or  sheep  or  any  other  domestic  animals. 
The  brands  and  other  distinguishing  marks 
of  the  horses.  If  any  there  were,  were  not 
given.  The  pleading  alleges  that  tbe  ani- 
mals taken  by  the  defendant  and  attempted 
to  be  replevlned  were:  Two  sorrel  horses,  one 
six  and  tbe  other  two  years  old,  while  there 
are  no  sorrel  horses  mentioned  In  the  mort- 
gage ;  two  roan  horses,  one  three  years  old, 
tnd  the  other's  age  not  stated,  while  tfo<$  on- 


ly roan  horse  mentioned  In  tbe  mortgage  is 
nine  years  old ;  one  Hereford  bull  four  years 
old,  while  the  mortgage  refers  to  a  Hereford 
bull  five  years  old;  one  brown  horse,  nine 
years  old.  while  there  is  no  brown  horse  in 
the  mortgage;  fifteen  bead  of  belfers  of  vari- 
ous ages,  while  no  heifers  are  mentioned  in 
the  mortgage.  We  think  that  the  description 
of  the  property  contained  in  the  mortgage  is 
entirely  Insufficient  to  form  the  basis  of  an 
action  in  replevin  against  a  stranger. 

Counsel  for  both  parties  discuss  in  their 
briefs  questions  which  we  conceive  to  be  with- 
out the  record,  for  which  reason  we  decline 
to  consider  them. 

For  the  reasons  stated  there  was  no  error 
in  the  court's  sustaining  tbe  demurrer  to  the 
amended  complaint.  Wherefore  the  Judg- 
ment will  be  affirmed. 

Affirmed. 

The  CHIEO*  JUSTICE  and  OASWBLI^  3^ 

concurring. 


(S6  Mont,  i: 
HAMILTON  V.  SMITH  et  aL 
(Supreme  Conrt  of  Montana.    Oct.  21,  1907.) 

1.  Chattel  Mortoaoes  — PATiaRT— TaA.Ra- 
FKB  or  Propertt. 

A  chattel  mortgagee  was  about  to  sell  the 
mort^Ked  property.  A  regtraming  order  was 
obtained  in  bankruptcy  proceedings,  and  pos- 
session was  surrendered  to  tbe  mortgagee,  where- 
upon a  corporation  was  organized,  and  the  prop- 
erty turned  over  to  It;  stock  being  issued  there- 
for to  represent  the  Interest  of  both  mortgagor 
and  mortgagee.  Held,  that  the  effect  of  such 
tranraction  was  a  transfer  of  the  nropt^rty  to 
the  corporation  free  from  the  mortgage  lien. 

2.  Same— RiOBTB  Undeb  MoBTOAbC— IVIkroek. 

Where  a  mortgagor  and  mortgagee  trans- 
ferred the  mortgaged  diattels  to  a  corporation, 
taking  stock  in  the  corporation  for  their  respec- 
tive interests,  the  rights  that  the  coi-poration 
acquired  as  the  equitable  assisniee  of  tbe  mor^ 
gage,  if  anv.  became  merged  in  its  title  to  the 
property  acquired  from  the  mortgagor. 

[Ed.  Note.— For  cases  in  point,  bee  Cent  Dig: 
rol.  9,  Chattel  iSfortgages,  {461;  voL  35,  Mort- 
gages, SS  C96-710.] 

8.  BANKRtrPTCT— Petition— FiLtNO— Caveat. 
The  filing  of  a  liankruptcy  petition  is,  in  ef- 
fect,  a   caveat,    and,    the    proceedingg   being   la 
rem,  gives  notice  to  the  whole  world. 

4.  Same— Subsequent  Sale. 

Sale  of  mortgaged  chattels  by  a  bankrairt; 
after  tbe  filing  of  a  bankruptcy  petition  against 
bim,  and  before  final  adjudication,  was  avoid- 
able at  the  election  of  the  trustee. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  i  624.] 

5.  Courts— Rules  or  Decision— Corolxisitx- 

HKSS. 

A  decision  of  the  United  States  Supreme 
Court  on  a  question  Involving  the  construction 
of  a  federal  statute  Is  conciu^'ve  on  the  stats 
conrta. 

(Bd.  Note.— For  cases  in  point,  see  Cent.  Die 
rol  13,  Courts,  {§  32^334.] 

Appeal  from  District  Conrt  Silver  Bow 
County;  Geo.  M.  Bourquln,  Judge. 

Action  by  James  L.  Hamilton,  as  trustee  In 
bankruptcy  of  the  estate  of  L.  N.  Nevilla, 
against  D.  O-  Smith  and  othera.     Vcoui  a 
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Judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

John  A.  Shelton,  for  appellant. 


HOLLOW  AY,  J.  On  May  28,  1902,  J.  N. 
Xevills  executed  and  delivered  to  D.  C.  Smith 
his  promissory  note  for  $2,940,  due  June  2, 
1902,  and  to  secure  the  payment  of  the 
same  executed  and  delivered  to  Smith  a  chat- 
tel mortgage  upon  a  stock  of  goods  in  Butte. 
The  chattel  mortgage  was  not  filed  for  rec- 
ord until  June  3,  1902,  when  a  certified 
copy  was  placed  in  the  bands  of  the  sherlflt 
of  surer  Bow  county,  and  he  directed  to  sell 
the  mortgaged  property  to  satisfy  the  note, 
no  part  of  which  had  been  paid.  The  prop- 
erty was  noticed  for  sale  on  June  9th,  but 
before  the  sale  was  commenced  a  restraining 
order  was  secured,  the  sale  abandoned,  and 
the  possession  of  the  property  turned  over 
to  Smith.  On  June  9th  a  petition  was  filed 
In  the  United  States  District  Court  for  the 
District  of  Montana  by  certain  creditors  of 
Nevllls,  asking  that  he  be  adjudged  a  bank* 
rupt  On  the  next  day,  upon  petition,  James 
Ik  Hamilton  was  appointed  receiver  to  take 
charge  of  the  property  of  Nevllls  and  quali- 
fied as  such  receiver  on  June  11th,  made 
demand  for  the  possession  of  the  stock  of 
goods,  and,  upon  being  refused,  commenced 
this  action  in  claim  and  delivery  on  June 
12th.  In  the  meantime,  on  June  9th,  a  cor- 
poration called  the  "J.  N.  Nevllls  Company" 
was  organized,  and  the  articles  of  incorpo- 
ration filed.  On  June  10th  Smith  and  Nev- 
llls each  transferred  to  the  J.  N.  Nevllls 
Company  his  Interest  in  the  stock  of  goods 
and  received  therefor  shares  of  stock  in  the 
company.  Afterwards  Nevllls  was  adjudged 
a  bankrupt,  and  Hamilton,  who  had  been  re- 
ceiver, was  now  appointed  trustee  In  bank- 
ruptcy, and  substitution  made  in  the  proceed- 
ings. This  action  was  commenced  against 
Nevills,  Smith,  and  the  J.  N.  Nevllls  Com- 
pany. Nevllls  defaulted,  and  upon  the  trial 
the  plaintiff  dismissed  the  action  as  against 
defendant  Smith.  Upon  the  conclusion  of 
the  evidence  the  court  granted  a  motion 
made  by  the  defendant  company  and  in- 
structed the  Jury  to  return  a  verdict  in  Its 
favor,  which  was  done,  a  judgment  entered 
upon  the  verdict,  and  from  that  judgment, 
and  an  order  denying  him  a  new  trial,  the 
plaintiff  appeals. 

Upon  the  trial  the  plaintiff  offered  in  evi- 
dence the  flies  from  the  United  States  Dis- 
trict Court  showing  the  filing  of  the  petition 
in  bankruptcy,  the  adjudication  in  bankrupt- 
cy, the  petition  for  the  appointment  of  a  re- 
ceiver, the  order  appointing  the  receiver,  the 
oath  and  bond  of  the  receiver,  the  bond  of 
the  trustee,  the  order  approving  that  bond, 
and  also  the  minutes  of  the  Nevllls  Company 
sliowing  the  election  of  its  officers  and  the 
transfer  by  Nevllls  and  by  Smith  to  that 
company;  also  the  articles  of  incorporation 
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of  the  company;  and  further  offered  evident- 
tending  to  show  the  value  of  the  stock  of 
goods  and  the  fact  that  a  redelivery  bond 
had  been  given  by  the  J.  N.  Nevllls  Com- 
pany and  the  stock  of  goods  returned  to  It 
after  this  action  had  been  commenced.  On 
behalf  of  the  defendant  company,  evidence 
I  was  offered  which  tended  to  show  that  Smith, 
the  mortgagee,  was  in  possession  of  the  stock 
of  goods  from  the  3(1  day  of  June  until  the 
10th  of  June;  that  on  that  day  the  posses- 
sion was  delivered  to  the  defendant  com- 
pany; that  Smith  was  the  president  of  that 
company,  its  largest  stockholder,  and  Its 
manager;  and  that  Nevllls  was  a  director 
and  secretary  of  the  company.  The  note 
and  chattel  mortgage  given  by  Nevllls  to 
Smith  were  Introduced.  This  was  all  the 
material  evidence  offered,  and  from  this  it 
appears  that  at  the  time  of  the  filing  of 
the  petition  In  bankruptcy  Smith  was  In  the 
possession  of  the  property  under  his  chattel 
mortgage,  and  had  he  elected  to  continue  to 
so  bold  It  he  could,  so  far  as  the  record  dis- 
closes, have  successfully  contested  the  claim 
of  the  plaintiff.  But  the  rights  of  Smith 
were  not  adjudicated ;  In  fact,  the  action 
was  dismissed  as  to  him  and  proceeded  only 
as  against  the  Nevllls  Company.  That  com- 
pany and  Smith  were  distinct  persons,  not- 
withstanding Smith  was  the  largest  stock- 
holder in  the  company.  The  question  for  de- 
termination then  was :  What  were  the  rela- 
tive rights  of  the  plaintiff  and  the  company 
to  the  possession  of  the  property  at  the 
time  this  action  was  commenced,  on  June  12, 
1902? 

Whatever  may  have  been  the  rights  of 
Smith,  there  cannot  be  any  claim  advanced 
upon  this  record  that  the  company  merely 
stepped  into  his  shoes.  There  Is  not  any 
pretense  that  Smith  merely  assigned  his 
mortgage  debt  to  the  company.  The  sale  of 
the  property  to  the  company  was  made  by 
Nevills,  who  was  the  holder  of  the  legal 
title  to  the  property,  and  this  sale  was  made 
after  the  petition  in  bankruptcy  bad  been 
filed.  Smith  merely  had  a  claim  against 
Nevllls  which  was  secured  by  a  lien  upon 
the  property.  The  company  assumed  to  pur- 
chase the  property  from  Nevllls,  and  paid  off 
and  discharged  Smith's  claim.  His  debt  was 
paid,  and  his  Hen  discharged  In  law,  If  not 
in  fact  upon  the  record;  and  It  Is  altogether 
Immaterial  that  he  accepted  shares  of  stock 
In  payment  for  his  debt,  instead  of  demand- 
ing the  money.  This  was  the  legal  effect  of 
the  transaction,  so  far  as  this  record  dis- 
closes. But  even  under  the  most  favorable 
view  which  could  be  taken  of  the  transac- 
tion— that  Nevills  sold  his  interest  In  the 
property,  and  Smith  assigned  his  mortgage 
debt  to  the  company — still  the  same  result 
must  be  reached,  for  when  the  greater  es- 
tate in  the  property,  represented  by  the  legal 
title  which  Nevllls  conveyed,  and  the  lesser 
estate,  represented  by  such  mortgage  lien  so 
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conveyed  by  Smitb,  coincided  In  one  and  the 
same  person,  the  J.  N.  Xerills  Company,  at 
the  same  time  and  in  the  same  right,  the  less- 
er estate  at  once  became  merged  In  the 
greater  one,  and  the  lien  ceased  to  exist. 
This  is  the  rule  upon  the  showing  made 
by  this  record.  20  Ency.  Law  (2d  Ed.)  1064, 
and  cases  cited. 

The  sale  to  the  company,  after  the  filing 
of  the  petition,  and  before  the  final  adjudi- 
cation in  bankruptcy,  was  voidable  at  the 
election  of  the  trustee.  Under  the  present 
bankruptcy  act  of  July  1,  1898  (chapter  541, 
30  Stat  rAi  [U.  S.  Comp.  St.  1901,  p.  3428J), 
as  under  the  bankruptcy  act  of  18C7,  the  filing 
of  a  petition  to  have  one  adjudged  a  bank- 
rupt ia  in  effect  a  caveat,  and,  tUe  proceed- 
ings being  in  rem,  gives  notice  to  all  the 
world.  Mueller  v.  Nugent,  184  U.  S.  1,  22 
Sup.  Ct.  269.  46  li.  Eld.  405;  In  re  Wein- 
ger,  Bergman  &  Co.  (D.  C.)  126  Fed.  875. 
In  speaking  of  the  bankruptcy  act  of  1867, 
the  Supreme  Court,  in  International  Bank 
V.  Sherman,  101  U.  S.  403,  25  L.  Ed.  800, 
said:  "The  filing  of  the  petition  was  r 
caveat  to  all  the  world.  It  was  In  effect  an 
attachment  and  Injunction.  Thereafter  all 
the  property  rights  of  the  debtor  were  Ipso 
facto  In  abeyance  until  the  final  adjudica- 
tion. If  that  were  in  his  favor,  they  re- 
vived and  were  again  in  full  force.  If  it 
were  against  htm,  they  were  extinguished  as 
to  him  and  vested  in  the  assignee  for  the 
pnriwses  of  the  trust  with  which  he  was 
charged.  The  bankrupt  became,  as  It  were, 
for  many  purposes,  civiliter  mortuus.  Those 
who  dealt  with  bis  property  in  the  interval 
between  the  filing  of  the  petition  and  the 
final  adjudication  did  so  at  their  peril.  They 
could  limit  neither  the  power  of  the  court 
nor  the  effect  of  the  final  exercise  of  its 
jurisdiction.  With  the  intermediate  cteps 
they  bad  nothing  to  do.  The  time  of  the 
filing  of  the  petition  and  the  final  result 
alone  concerned  them.  In  this  case  the  ti- 
tle of  the  assignee  Is,  In  all  respetrts,  just 
what  It  would  have  been  if  the  bankrupt 
had  done  nothing,  and  there  had  been  no  lu- 
teriK>8ltIon  by  the  appellants.  Otherwise, 
the  efllcacy  of  the  act  depended,  not  upon  its 
own  language  and  meaning,  but  was  only 
what  others  outside  of  the  proceedings  might 
choose  to  permit  It  to  be.  This  would  be  a 
solecism,  and  largely  defeat  the  purpose  of 
the  statute  and  the  policy  of  Congress  in 
enacting  It."  This  Is  directly  applu'ablo  to 
the  case  at  bar  and  conclusive  upon  this 
court;  the  question  directly  Involved  being 
the  construction  of  a  federal  statute. 

For  the  reasons  stated,  the  judgment  and 
order  are  reversed,  and  the  cause  is  remand- 
ed, with  direction  to  the  district  court  to 
grant  the  pinlnticr  a  new  trial. 

Beversed  and  rcmandeJ. 

BBAXTLY,  C.  J.,  and  SMITH,  J.,  concur. 


HEXSLEY  V.  CITY  OF  BUTTE  et  a1. 
(Supreme  Court  of  Montana.    Oct.  21,  1907.) 

1.  MuNiciPAi,  Corporations  —  Street  Im- 
provements —  Bemonstrances  —  Owner's 
BionTS. 

Under  the  pxpres?  terms  of  House  Bill  No. 
204  (Laws  18.07,  p.  210)  {  31.  the  owners  or 
agents  of  property  affected  by  the  proposed 
creation  of  a  street  improvement  district  have 
an  absolute  riRht  to  be  heard,  and  if  owners  or 
agents  represputing  more  than  one-lialf  in  area 
of  the  property  to  be  aswssed  objiKT.  whether 
they  assign  reasons  or  not,  the  improvement  may 
not  be  then  made. 

2.  Same— Presentins  Bemombtbance— Mar- 
ker. 

I'nder  House  BUI  No.  204  (Laws  1807.  p. 
210)  i  31,  reauiring  city  councils  to  receive  ob- 
jections and  hear  protestants  apainst  the  crea- 
tion of  street  improvement  district-i,  a  personal 
appearance  must  be  made  by  the  prop>>rty  owner 
or  a  reprfsentative,  and  formal  written  objec- 
tions presented,  or  cause  shown  in  some  other 
suitable  manner;  it  l>ein?  insufficient  to  leave  a 
remonstrance  at  the  clerk's  otBce. 

Appeal  from  District  Court,  Silver  Bow 
County;   Geo.  M.  Bourquin.  Judge. 

Action  by  Lavina  Ilensley  against  the  city 
of  Butte  and  another.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Atfirmed. 

Jas.  E.  Murray  and  McBrlde  &  McBrlde. 
for  appellant  E.  8.  Booth,  W.  E.  Carroll, 
E.  M.  Lamb.  L.  P.  Forestell,  and  I.  A.  Cob«a, 
for  re8i)ondents. 

SMITH,  J.  This  action  was  begun  in  the 
district  court  of  Silver  Bow  county  to  enjoin 
the  defendants  from  collecting  a  certain  as- 
sessment of  taxes  made  by  the  citj'  of  Butte 
for  the  purpose  of  paying  the  costs  and  ex- 
penses of  paving  certain  streets  In  that  cItj'. 
The  cause  was  tried  to  the  court  sitting  with- 
out a  jury.  It  appears  that  the  city  council 
of  Butte  passed  a  resolution  creating  and  de- 
tiniug  the  boundaries  of  Improvement  district 
No.  3,  so  called,  and  providing  for  paving, 
curbing,  and  constructing  the  necessary  catch- 
basins  in  the  district.  Notice  was  published 
In  a  newspaper,  providing  that  the  time  for 
hearing  objections  to  the  final  adoption  of 
the  resolution  should  be  MaKh  8.  18!>9,  at 
the  council  chamber  in  the  city  of  Butte,  at 
the  hour  of  8  o'clock  p.  m.  The  complaint  al- 
leges that  on  the  8th  day  of  March,  1899,  at 
the  council  chamber  in  the  city  of  Butte,  at 
the  hour  of  8  o'clock  p.  m.,  the  ownei-s,  Includ- 
ing plaintiff,  of  property  in  the  said  improve- 
ment district  No.  3,  to  the  extent  of  more 
than  one-half  of  the  area  of  the  property  to 
be  assessed  to  defray  the  expenses  of  the  pro- 
posetl  improvements,  objected  to  the  making 
of  said  Improvements,  but  that  notwithstand- 
ing the  said  objections,  the  council  finally 
adopted  the  resolution  and  creatinl  the  Im- 
provement district.  This  court  held,  on  a 
former  api)eal  (Hensley  v.  City  of  Butte  et 
al.,  33  Mont  206,  83  Pac.  481),  that  the  com- 
plaint stated  a  cause  of  action  for  equitable 
relief  by  way  of  injunction,  and  remanded 
the  cause  to  the  district  court  for  further  pro- 
ceedings. 
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Further  proceedings  being  bad  in  tbe  court 
beloTV,  ttie  recwrd  discloses  that  upon  an  is- 
sue made  by  the  pleadings  as  to  the  sufficien- 
cy of  tbe  objections  mentioned  In  the  com- 
plaint, and  whether  they  were  presented  to 
the  council  as  provided  by  law,  evidence  was 
introduced  to  tbe  effect  tbat  tbe  objection 
was  In  writing  and  in  words  and  figures  as 
follows:  "Butte,  Montana,  March  4tb.  1899. 
To  tbe  Honorable  Mayor  and  City  Council 
of  tbe  City  of  Butte,  Montana — Gentlemen: 
The  undersigned  property  owners  of  Butte, 
Montana,  hereby  respectfully  object  to  and 
protest  against  improvementa  contemplated 
In  improvement  district  No.  3,  East  Broad- 
way from  TVyoming  street  to  Arizona  street 
Yours  respectfully,  Mrs.  Julia  Webrspaum,  by 
Wm.  Webrspaum.  Michael  Jette.  Lavlna  J. 
Hensley.  I^vi  Cartler.  J.  H.  Leyson,  Re- 
ceiver A.  J.  Davis  Eitate.  Tbe  Realty  Com- 
pany of  Maine,  by  J.  E.  Rlekards  Co.,  Agt 
Mrs.  Mary  MacOlnnIss,  by  John  MacGInnls, 
Agt.  John  Noyes,  by  W.  McC.  White,  Agt." 
This  so-called  protest  was  delivered,  by  tbe 
busband  of  one  of  the  signers,  to  some  one 
In  tbe  office  of  tbe  city  clerk,  before  tbe  coun- 
cil meeting  of  March  8tb;  tbe  iKjrson  receiv- 
ing the  same  declaring  tbat  it  was  sufficient 
for  the  puri>o.se  Intended  and  would  be  pre- 
sented to  the  council.  On  the  evening  of 
March  Stb,  at  8  o'clock,  several,  but  not  all, 
of  tbe  protestants  were  present  in  tbe  coun- 
cil chamber,  ready  to  be  beard ;  but  they  tes- 
tify that  they  were  given  no  opportunity  to 
do  80.  Tbe  so-called  "protest"  was  on  the 
clerk's  desk,  the  mayor  personally  knew  of 
Its  existence,  but  tbe  council  gave  It  no  con- 
sideration. It  appears  that  one  alderman 
knew  that  such  a  paper  bad  been  signed,  but 
there  Is  no  testimony  that  any  other  alder- 
man knew  of  Its  existence,  or  that  any  mem- 
ber of  the  council  knew  tbat  it  was  on  tbe 
clerk's  desk  tbat  night.  Sharply  at  8  o'clock 
tbe  council  was  called  to  order,  the  mayor 
inquired  If  there  were  any  objections  to  the 
resolution,  and  no  one  responded.  Tbei-eup- 
on  the  resolution  was  finally  passsed,  and  this 
action  results. 

The  district  court  found  tbat  the  "objeo 
tions  to  tbe  improvement  contemplated  were 
not  made  by  owners  or  agents,  combIne<l,  rei>- 
res«itlng  more  tban  one-half  in  area  of  nil 
the  property  which  would  be  assesscil  to  de- 
fray tbe  cost  of  said  improvements."  and 
concluded  that  the  plaintiff  was  not  entitled 
to  any  relief.  There  was  some  testimony  to 
tbe  effect  that  tbe  pei-sons  whose  names  were 
signed  to  the  so-called  ''objection"  did  In  fact 
own  more  tban  CO  per  cent,  of  tbe  property 
which  would  be  assessed  to  pay  for  said  im- 
provements. Some  of  tbe  names  subscribed 
to  tbe  paper  were  placed  there  by  persons 
purporting  to  be  tbe  agents  of  tbe  owners, 
and  as  to  their  authority  to  sign  the  same 
there  is  conflict  In  tbe  evidence. 

Section  31  of  House  Bill  No.  204  (Laws 
1807,  p.  219),  authorizing  the  creation  of 
special  improvement  districts  in  cities  and 


towns,  reads  as  follows:  "Whenever  it  is 
desired  to  create  a  special  Improvement  dis- 
trict for  tbe  purpose  of  grading,  paving,  curb- 
ing, macadamizing,  constructing  sidewalks, 
sewers,  gutters,  planting  trees,  or  making  any 
one  or  more  of  the  improvements  herein  men- 
tioned, or  other  public  improvements  of  a 
similar  nature  as  provided  in  this  chapter, 
and  amendments  thereof,  tbe  payments  of 
assessments  for  which  are  to  be  made  In  In- 
stallments, and  are  to  extend  over  a  period  of 
three  years,  and  tbe  cost  of  which  special  Im- 
provement is  to  be  paid  for  by  special  Im- 
provement warrants,  tbe  council  by  resolution 
[shall],  designate  the  number  of  such  dis- 
tricts, describe  the  boundaries  thereof,  and 
state  therein  the  character  of  the  improve- 
ment or  improvements  which  are  to  be  made, 
an  approximate  estimate  of  tbe  cost  thereof, 
and  the  time  when  tbe  council  will  hear  ob- 
jections to  its  final  adoption ;  such  resolution 
shall  be  published  In  a  daily  newspaper,  pub- 
lished in  the  city  or  town,  for  at  least  five 
days,  or  in  a  weekly  paper  in  one  Issue,  not 
less  than  five  days  before  the  date  set  for 
bearing  objections  to  the  final  adoption  of  the 
same.  Any  person  or  persons  who  are  own- 
ers or  agents  of  any  lot  or  parcel  of  land 
within  such  Improvement  district  shall  have 
tbe  right  to  appear  at  said  meeting  either  In 
person  or  by  counsel  and  show  cause.  If  any 
there  be,  why  tbe  improvements  mentioned 
therein  shall  not  be  made ;  If  at  such  meeting, 
objections  are  made  to  the  making  of  such  im- 
provement, by  owners  or  agents  representing 
more  than  one-half  in  area  of  all  the  property 
which  would  be  assessed  to  defray  tbe  cost  of 
said  Improvement,  tbe  improvements  shall 
not  be  made  at  tbat  time,  and  at  no  time  dur- 
ing a  period  of  six  months  thereafter,  but 
after  tbe  expiration  of  six  months,  a  resolu- 
tion providing  for  tbe  same  or  similar  im- 
provements, covering  the  same  territory  may 
be  considered  after  giviug  tbe  same  notice  and 
taking  the  same  proceedings  as  provided  for 
In  tbe  consideration  of  tbe  original  resolution. 
If  tbe  owners  or  agents  of  property  to  tbe 
extent  herein  mentioned  fall  to  make  objec- 
tions, a  majority  of  all  the  members  of  tbe 
council  voting  in  the  affirmative  will  finally 
adopt  the  suid  resolution." 

As  we  construe  this  section,  it  means  tbat 
the  owners  or  agents  of  all  or  any  piirt  of  the 
Iir<;perty  to  be  affected  by  the  creation  of  tbe 
improvement  district  have  an  absolute  right, 
at  the  time  and  place  mentioned  in  the  reso- 
lution, to  ajipear  before  tbe  council  and  be 
hoiird,  either  orally  or  by  written  protest 
or  objection.  If  ownei-s  or  agents  represent- 
ing more  than  one-half  In  area  of  all  tbe 
projierty  to  be  assessed  object  to  the  Improve- 
ments being  made,  either  orally  or  in  writing, 
whether  they  assign  any  reason  for  the  ob- 
jection or  not,  tbe  improvements  shall  not 
be  made  at  tbat  time.  The  owners  or  agents 
of  00  per  cent,  or  less  of  the  area  also  have 
the  right  to  appear  and  show  cause  why  the 
improvements  should  not  be  made,  and  the 
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council  may  or  may  not  heed  their  objections. 
If,  however,  the  representatives  of  more  thnn 
50  per  cent  appear  and  object,  either  In  pei^ 
•on  or  by  agent  or  counsel,  orally  or  In  writ- 
Ing,  the  city  or  town  council  Is  powerless  to 
proceed  farther.  Let  as  assome,  for  the 
moment,  that  these  protestants  represented 
more  than  00  per  cent  of  the  area.  Was  their 
objection  properly  presented  to  the  meeting 
of  the  council?  We  think  not  The  testi- 
mony shows  that  the  protest  was  left  at  the 
city  clerk's  office,  but  It  does  not  show  that 
it  was  left  with  the  clerk.  Even  thongb  the 
clerk  himself  had  received  It,  we  think  that 
would  not  have  been  sufficient  Section  4784 
of  the  Political  Code  defines  generally  the 
duties  of  the  clerk.  Presentation  of  protests, 
objections,  or  notices  to  the  council  seems  to 
be  no  part  of  such  duties.  If  there  is  any 
special  ordinance  of  the  city  of  Butte  making 
it  the  duty  of  the  clerk  to  present  this  ob- 
jection, the  plaintiff  should  have  produced 
the  same.  The  Legislature  having  provided 
that  the  council  must  receive  objections  and 
hear  the  protestants,  we  are  clearly  of  opin- 
ion that  a  personal  appearance  must  be  made 
before  that  body  by  some  one  representing 
the  owner  of  the  property — either  the  owner 
himself,  or  his  agent  or  counsel  for  either. 
It  Is  not  necessary  that  each  protestant 
should  appear  personally,  but  each  must  be 
represented,  although  they  may  all  be  rep- 
resented by  one  person,  If  they  so  elect 
Formal  written  objections  may  be  presented, 
or  cause  may  be  shown  in  any  other  manner 
suited  to  the  occasion.  The  objection  In  this 
case,  not  having  been  presented  to  the  coun- 
cil as  provided  by  section  31  of  the  act  can- 
not avail  the  plaintiff. 

There  is  nothing  in  the  case  of  McMillan  r. 
City  of  Butte,  30  Mont  224,  76  Pac.  203,  cited 
by  appellant  in  conflict  with  the  views  here- 
in expressed.  The  court  did  not  decide  in 
that  case  that  a  mere  filing  with  the  clerk  was 
sufficient  The  authorities  cited  by  appel- 
lant's counsel,  being  cases  where  the  city 
council  is  not  empowered  to  act  until  peti- 
tioned to  do  so  by  a  sufficient  number  of 
property  owners,  are  not  in  point  Our  stat- 
ute gives  the  city  the  right  to  act  unless  pre- 
vented from  so  doing  by  the  owners  of  more 
than  one-halt  in  area  of  the  property  to  he 
assessed. 

For  the  reasons  stated  In  this  opinion,  the 
judgment  of  the  court  below  is  affirmed. 

Affirmed. 

BRANTLT,  C  J.,  and  HOLLOWAT,  J., 
concur. 


(tS  Mont.  45) 

STREICHER  et  al.  ▼.  MURRAY. 
(Supreme  Court  of  Montana.     Oct.  25.  1907.) 
I.  TRiAif— Nonsuit— Suits  m   Equitt— Con- 

SIPRRATION    OK    EVIDENCE. 

There  is  tecbnicully  no  such  thing  in  a 
suit  Id  equity  as  a  nonsuit,  so  that  on  a  m<H 
tion  for  judgment  oomplaiimnt  ia  oot  entitledi 


as  in  a  suit  at  law,  to  have  any  inference  drawn 
from  the  evidence  which  may  reasonably  be 
drawn  therefrom  in  his  favor,  bat  the  whole 
evidence  ia  subautted  to  the  court  for  final  judg- 
ment. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vcl.  4a  Trial,  |  900.] 

2.  Appeai,  —  FiRDinoa  —  Eqoirr  Sim— Bb- 

VIBW. 

The  finding  in  equity  will  sot  be  disturbed 
on  appeal  nnrpRs  the  evidence  preponderates 
against  the  fii^jline. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeai  and  Error,  {§  3970-397&] 

8.  Canckllation  of  Ihstbuxeiits  —  Deeds  — 

Fraui>— Laches. 

Complainants  executed  a  deed  to  certain 
mining  claims,  which  was  pat  in  escrow  in 
April,  1S92.  They  discovered  that  they  had 
been  defrauded  In  18U4  and  sued  to  set  aside 
the  deed  April  27,  18i)7,  but  the  suit  was  not 
brought  to  trial  until  August  6,  190C ;  plaintiff's 
only  excuse  being  that  they  were  residents  of 
Germany,  ignorant  of  the  language  and  institu- 
tions of  the  United  States,  and  that  it  was  dif- 
ficult to  obtain  the  facts  necessary  to  support 
the  action.  The  only  witnesses,  however,  that 
were  examined,  were  the  parties  to  the  original 
transaction,  with  the  exception  of  one,  who  tes- 
tified as  to  the  value  of  the  property,  which 
could  have  been  otherwise  proved.  Held,  that 
complainant's  right  to  relief  was  barred  by 
ladies  under  Civ.  Code,  |  2273,  requiring  a  party 
desiring  to  rescind  a  contract  to  act  promptly. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die, 
vol.  8,  Cancellation  of  Instruments,  I  49.] 

4.  EqniTT— Laches. 

The  mere  bringing  of  a  suit  does  not  relieve 
a  person  from  the  imputation  of  laches,  but  hs 
must  prosecute  the  same  with  diligence. 

Appeal  from  District  Court  Silver  Bow 
County;  Geo.  M.  Bourquln,  Judge. 

Suit  by  Ludwlg  Stretcher  and  others 
against  James  A.  Murray.  From  a  decree 
dismi.ssing  the  bill,  complainants  appeal.  Af- 
firmed. 

Chas.  Matttson,  M.  J.  Cavanough,  and  J.  A. 
Poore,  for  appellants.  J.  L.  Wines  and  3.  EL 
Murray,  for  respondent 

BRANTLY,  C.  J.  This  action  was  brought 
by  certain  of  the  plaintiffs  to  obtain  a  de- 
cree setting  aside  a  conveyance  mnde  by  them 
and  others  to  the  defendant,  through  his 
agent  Silas  F.  King,  of  interests  In  mining 
claims  described  In  the  complaint  and  situate 
In  Sliver  Bow  county,  and  requiring  the  de- 
fendant to  account  for  ores  extracted  there- 
from since  the  conveyance  was  made.  Recov- 
ery Is  also  sought  of  certain  moneys,  which, 
it  Is  alleged,  belong  to  plaintiffs,  but  which 
the  defendant  having  wrongfully  obtained, 
has  converted  to  his  own  use.  Others  of  the 
plalntlfs  who  joined  in  the  execution  of  the 
deed  having  brought  another  action  demand- 
ing the  same  relief  on  the  same  grounds,  the 
two  causes  were  consolidated  and  tried  as 
one. 

The  allegations  upon  which  relief  Is  de- 
manded are  set  forth  in  plaintilT^j'  pleadings 
with  much  prolixity  and  repetition.  Tlie 
substance  of  them  Is  the  following:  Thar, 
plaintiffs  are  all  subjects  of  the  German  Em- 
pire and  reside  there.    That  one  JoJmStreicJi- 
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IT  dieil  Intestate  In  Silver  Bow  county  In 
1882,  and  plaintiffs,  bis  heirs  at  law,  having 
inherited  the  property  in  controversy  as  ten- 
ants In  common,  were  the  owners  of  It  ■until 
abont  August  1,  1892.  That  they  knew  noth- 
ing of  Its  value  or  condition  beyond  the  fact 
tliat  it  consisted  of  patented  mining  claims, 
and  they  were  tenants  In  common  with  others 
who  had  undivided  interests  therein,  living  in 
Sliver  Bow  county.  That  upon  the  death 
of  said  Strelcher  they  appointed  one  Adolpb 
Rosenthal,  acting  consul  for  the  German  Em- 
pire at  San  Francisco,  Cal.,  their  agent  and 
attorney  to  take  charge  of  the  property 
and  manage  It  for  them,  and  he  accepted  the 
irnst.  That  said  Rosenthal  thereupon  em- 
jtloyed  one  William  Lowey,  an  attorney  at 
law  at  San  Francisco,  to  protect  the  Interests 
of  the  plaintiffs.  That  he  acted  as  the  at- 
torney of  Rosenthal  In  this  capacity  until 
1.S!»1,  when  he  bwjinie  associated  with  one 
(lUtsch,  whereui)on  and  afterwards  the  firm 
of  liowey  &  Gutsch  assumed  charge  of  the 
property.  That  soon  after  his  employment 
the  said  Lowey  .secured  the  services  of  one 
Caleb  Irvine,  residing  at  Butte,  to  lease  the 
proiierty  and  collect  accruing  royalties  and 
rents  for  the  benefit  of  the  plaintiffs.  That 
uiwn  the  death  of  Irvine,  lu  1801,  Lowey  & 
<Jutsch  empioj-ed  one  Gustav  A.  Komberg,  a 
resident  of  Butte,  to  act  as  their  agent  to 
lease  the  property,  to  collect  rents  and  roy- 
alties for  the  use  and  benefit  of  the  plain- 
tiffs, and  also  to  secure  a  purchaser  therefor. 
That  at  that  time  Ijowey  &  Gutsch  knew  that 
plaintiffs'  title  was  perfect,  and  that  the 
property  was  very  valuable  and  was  yielding 
large  dividends  In  royalties.  That  Lowey  & 
Gutsch  and  Komberg  thereupon  entered  into 
a  c-onspiracy  to  defraud  the  plaintiffs  by  pro- 
curing a  purchaser  from  Rosenthal,  plain- 
tiffs' agent,  at  a  grossly  lnade<]uate  price. 
That  Komberg  was  at  that  time,  and  for  a 
long  time  prior  tliereto  had  been,  the  trusted 
!iK(>ut  of  the  defendant  In  mining  business  In 
Silver  Bow  county  and  an  intimate,  confi- 
dential friend.  That  tlie  defendant  joined  the 
conspiracy,  at  the  instance  of  Kornbcrg.  to 
cheat  and  defraud  the  plaintiffs.  That  Korn- 
Iierg.  at  the  Instance  and  request  of  defend- 
ant, went  to  San  Francisco  during  the  winter 
of  1891,  at  the  expense  of  defendant,  to  bring 
al>out  the  sale  through  the  aid  of  Gutsch. 
That  defendant  and  Komberg  then  knew 
from  a  personal  examination  of  the  prop- 
erty that  one  of  the  claims  In  particular  (the 
Elba)  was  paying  large  dividends  and  con 
rained  a  large  amount  of  merchantable  ore. 
That  iietween  the  time  of  the  death  of  Irvine 
11  ISOl,  and  August,  1S.')2,  there  had  been 
deposited  by  leasers  of  the  Elba  claim.  In 
the  banking  house  of  W.  A.  Clark  &  Bro.,  at 
Butte,  for  the  use  and  benefit  of  the  plain- 
tiffs. In  the  way  of  royalties,  the  sum  of  $2,- 
(KiO;  the  stlpnlated  rate  paid  by  the  leasers 
being  2o  per  cent,  of  the  ores  extracted.  That 
the  defendant  and  Komberg  i)oth  well  knew 
tluit  the  interests  lu  the  various  claims  held 


and  owned  by  the  plaintiffs  bad  a  Value  of 
$100,000,  and  that  the  Elba  claim  bad  yielded 
during  the  preceding  year  a  profit  of  more 
than  $10,000.  That  they  also  well  knew  that 
the  plaintiffs  were  all  foreigners,  living  In 
Germany,  and  were  ignorant  of  the  laws  and 
language  of  the  people  in  Montana,  and  had 
no  means  of  learning  or  knowing  the  condi- 
tion or  value  of  their  property,  except 
through  such  information  as  might  be  given 
them  by  their  agent  Rosenthal,  and  that  be 
had  no  means  of  knowledge  except  through 
the  agency  of  Lowey  &  Gutsch,  Komberg. 
and  the  defendant.  That,  in  pursuance  of 
their  conspiracy,  the  defendant,  X^omberg, 
and  Gutscb  concealed  from  the  plaintiffs,  and 
their  agent,  Rosenthal,  the  condition  and 
value  of  the  property.  Not  only  so,  but  that 
Komberg,  at  the  Instance  of  the  defendant 
and  through  Gutscb,  represented  to  Rosenthal 
that  plaintiffs*  title  was  questionable,  that 
the  property  was  of  little  value,  that  Rom- 
berg had  repeatedly  offered  It  for  sale,  but 
bad  found  no  purchasers,  that  other  persons 
were  In  possession,  tbat  It  was  located  a 
thousand  miles  from  San  Francisco,  in  Mon- 
tana, where  titles  were  insecure,  and  that  he 
had  a  purchaser,  but  one  who  would  not 
buy  If  the  sale  was  not  quickly  consnmmat- 
ed.  That  all  these  representations  were  false, 
were  made  by  Komberg  Intentionally  with 
the  purpose  of  Inducing  the  plaintiffs  and 
their  agent.  Rosenthal,  to  act  upon  them  and 
part  with  title  for  a  grossly  inadequate  price. 
That  during  the  negotiations  Komberg  pre- 
tended to  act  for  the  plaintiffs  and  their 
agent,  Rosenthal,  but  was  in  fact  acting  for 
the  defendant.  That  this  fact  was  not  known 
to  plaintiffs  or  Rosenthal  until  after  the 
deed  had  been  executed  conveying  the  proper- 
ty and  also  the  money  deposited  with  W.  A. 
Clark  &  Bro.  Tbat  plaintiffs  and  their  agent. 
Rosenthal,  having  no  knowledge  of  the  value 
of  their  property,  believed  and  relied  upon 
these  representations  of  KornJfterg  and  Gutsch. 
That  otherwise  the  plaintiffs  would  not  have 
parted  with  their  title.  That  they  had  no 
knowledge  of  the  deposit  of  money  with  W. 
A.  Clark  &  Bro.,  because  the  fact  was  con- 
cealed from  them  by  Komberg  and  Gutsch. 
That  one  Silas  F.  King  was  the  ostensible 
purchaser,  but  tbat  the  defendant  was  In 
fact  the  real  purchaser;  the  said  Kornberg 
acting  simply  as  bis  agent.  That  the  deed 
executed  by  Rosenthal  In  plaintiffs'  behalf 
was  prepared  in  Butte,  Mont.,  at  the  instance 
of  the  defendant.  That  it  In  terms  conveyed 
all  the  property.  Including  ail  moneys  belong- 
ing to  plaintiffs  or  claims  in  their  favor  In 
Silver  Bow  county,  for  a  consideration  of 
$8,000.  That  It  was  sent  to  San  Francisco 
for  execution  by  Rosenthal,  and  was  then 
put  In  escrow  for  delivery  to  King  upon  pay- 
ment of  said  sum  of  $8,000  within  90  days 
thereafter.  That  Gutsch  had  then  written  to 
plaintiffs  making  the  false  representations 
heretofore  enumerated,  adding  to  tliem  a 
false    statement    that    the    mining   property 
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was  !n  the  pOBsesslon  of  other  persons,  from 
whom  It  would  be  difficult  to  recover  It,  and 
that  they  would  do  well  to  get  what  they 
oould  out  of  It  by  making  the  sale  to  King. 
That,  acting  upon  these  representations,  the 
deed  was  executed  by  Rosenthal  and  put  in 
escrow  in  the  name  of  King,  but  In  fact  for 
the  defendant,  and  that  thereafter  the  de- 
fendant paid  the  sum  of  $8,000,  receiving  the 
deed.  That  defendant  thei-eupon  had  King 
deed  the  property  to  him  and  collected  the 
money  from  W.  A.  Clark  &  Bro.,  and  now, 
being  in  possession  and  control  of  the  prop- 
erty, claims  to  be  the  exclusire  owner  of  It 
Xliat  upon  presenting  the  deed  to  Rosenthal 
for  execution  Gutsch  would  not  allow  blm 
time  to  communicate  with  plaintiffs,  but  in- 
duced him  to  execute  it  at  once,  ujwn  the 
false  representation,  which  Rosenthal  be- 
lieved, that  he  must  act  at  once  or  lose  the 
opportunity  to  sell.  That  Kornberg  received 
from  the  plaintiffs  a  commission  of  $500  for 
his  services  in  selling  the  property,  and  at 
the  same  time  received  |o,000  from  the  de- 
fendant for  negotiating  the  sale.  That  since 
August,  1892,  the  defendant,  being  unlawfully 
in  possession  of  the  property,  has  extracted 
ore  therefrom  of  the  value  of  $250,000  and 
converted  the  same  to  his  own  use.  That  the 
first  information  the  plaintiffs  had  after  the 
execution  of  the  deed  that  the  representa- 
tions made  to  them  and  their  agent  were 
false,  and  that  they  had  been  defrauded 
thereby,  was  In  the  latter  part  of  the  year 
38W.  That  as  soon  as  they  could  thereafter 
ascertain  the  facts  this  action  was  instituted, 
and  that  their  delay  in  bringing  the  action 
was  due  to  the  distance  of  their  residence 
from  tlie  state  of  Montana,  the  difficulty  of 
ascertaining  the  facts  by  eorresiwndence,  and 
their  ignorance  of  American  Institutions  and 
the  English  language. 

The  complaint  contains  no  allegation  that 
the  plaintiffs  offered  to  rescind  the  sale 
prior  to  bringing  suit;  the  allegation  on  this 
subje<t  being  that  the  plaintiffs  are  willing 
that  the  defendant  shall  retain  out  of  the 
amount  of  money  found  to  be  due  them  from 
lilm  for  ores  extracted  by  him  and  the  mon- 
eys received  by  him  the  amount  paid  to  the 
)>laintiffs  as  a  consideration  for  the  deed. 
It  is  demanded  that  the  conveyance  be  ad- 
judged to  be  fraudulent,  that  It  be  canceled 
of  record,  that  plaintiffs  be  declared  to  be 
the  owners  of  the  property  and  the  money 
held  by  Clark  &  Bro.  at  the  time  of  the  de- 
livery of  the  deed,  that  the  amount  of  ore 
extracted  since  1892  he  ascertained,  and  that 
plaintiffs  have  judgment  for  such  amount 
and  for  the  amount  of  money  taken  from 
the  bank  of  W.  A.  Clark  &  Bro.,  with  legal 
interest  on  both  sums,  and  for  general  relief. 
The  answer  of  the  defendant  admits  that  he 
paid  to  Rosenthal,  the  agent  of  plaintiffs, 
the  sum  of  $8,000,  the  consideration  agreed 
to  be  paid  for  the  property,  that  thereupon 
King  received  the  deed,  that  thereafter  King 
conveyed  the  property  to  him,  that  defend- 


ant has  since  been  In  the  possession  of  It, 
and  that  he  has  received  therefrom  In  royal- 
ties the  sum  of  $11,000,  but  no  more.  He 
denies  generally  and  specifically  all  the  othe' 
allegations  of  the  complaint  Among  othei 
matters  pleaded  as  affirmative  defenses,  the 
defendant  relies  upon  the  laches  of  plaintiffs 
and  the  statutes  of  limitation.  The  trial 
was  had  by  the  court  sitting  without  a  Jury. 
At  the  close  of  plaintiffs'  case,  the  testimony 
of  two  witnesses,  Schmidt  and  Kosanko,  was. 
on  motion  of  defendant  stricken  from  the 
record  as  Incompetent.  Thereupon  the  de- 
fendant moved  for  judgment,  8i)eclfying  the 
particulars  in  which  the  evidence  failed  to 
support  the  allegations  of  conspiracy,  fraud, 
and  inadequacy  of  consideration,  and  alleg- 
ing that  It  showed  Inexcusable  laches  on  the 
part  of  plaintiffs  in  seeking  a  rescission  of 
the  sale.  This  motion  was  granted,  and 
judgment  entered  for  the  defendant  for  costs. 
The  plaintiffs  have  appealed  from  the  judg- 
ment and  an  order  denying  a  new  trial. 

It  is  argued  that  the  court  erred  In  striking 
out  the  testimony  of  witnesses  Schmidt  and 
Kosanko,  and  in  sustaining  defendant's  mo- 
tion for  judgment.  We  shall  distruss  these 
contentions  In  a  reverse  order  from  that  pur- 
sued in  appellants'  brief.  The  motion  for 
judgment  Is  designated  by  counsel  as  a  mo- 
tion for  nonsuit.  It  is  argued  that,  If  there 
is  any  evidence  in  the  record  justifying  an 
Inference  of  fraud  and  conspiracy  on  the 
part  of  defendant  with  Komberg  and  Gutsch, 
the  court  was  not  justified  in  rendering 
judgment  for  defendant.  In  an  equity  case, 
however,  there  can  be  no  such  thing,  technit-- 
ally,  as  a  nonsuit.  Sanford  v.  Gates,  Town- 
send  &  Co.,  21  Mont  277,  53  Pac.  740 ;  Short 
V.  Estey,  33  Mont  2C6,  83  Pac.  479;  Morri- 
son V.  Jones,  31  Mont  154,  77  Pac.  507.  Ui^ 
on  motion  for  judgment  the  plaintiff  is  not 
entitled,  as  in  a  suit  at  law,  to  have  every 
Inference  drawn  from  the  evidence  which 
may  reasonably  be  drawn  therefrom  In  his 
favor.  The  whole  of  the  evidence  is  submit- 
ted to  the  court  for  final  judgment,  and  if 
It  furnishes  ground  for  different  inferences 
the  finding  of  the  court  thereon  will  not  be 
disturbed,  unless,  as  In  a  case  where  evi- 
dence has  been  introduced  by  the  defendant 
also,  It  prei)onderates  against  the  finding. 
Bordeaux  v.  Box-deaux,  32  Mont.  159,  80  Pac. 
6;  Flnlen  v.  Ilelnze,  32  Mont.  354,  80  Pac. 
918.  The  evidence  submitted  In  this  record 
is  in  some  respects  extremely  vague  and  un 
satlsfactoiT,  and  in  others  conflicting.  The 
case  presented  therefore  is  not  one  upon  the 
facts  from  which  the  court  was  loft  to  de- 
termine solely  whether  or  not  there  was  an 
Inference  favorable  to  plaintiffs,  but  rather 
one  ui)on  which  it  was  left  to  find  from 
conflicting  evidence  whether  the  allegations 
of  the  complaint  were  sustained. 

After   an   examination   of    the    somewhat 
vohmiiuous   record,   we   are  of  the  opinion 
that  the  judgment  and  order  should  he  af- 
firmed.   There  is  no  substantial  evidence  of 
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any  wrongdoing  on  the  part  of  tbe  defend- 
ant Murray,  even  though  It  be  conceded  that 
Komberg  betrayed  his  trust.  It  appears  that, 
ever  after  the  plaintiffs  Inherited  the  projwr- 
ty  from  John  Strelcher,  they  had  been  anx- 
ious to  sell  It  Prior  to  the  time  Romberg 
effected  a  sale  of  It,  they  bad  authorized  an 
ofTer  of  It  to  be  made  for  $7,000.  They  knew 
that  all  the  claims  but  one,  the  Elba,  bad 
not  been  developed,  and  that  even  that,  un- 
der the  management  of  their  agent  Irvine, 
had  yielded  them  no  royalties,  and  they  had 
stated  to  their  agent  that  they  preferred 
to  sell  It  and  get  what  they  could  out  of 
It.  Indeed,  they  had  supposed,  which  was 
the  fact  prior  to  1891,  that  the  property  had 
Uttle  apparent  value.  They  had  also  com- 
plained that  Rosenthal,  their  agent,  and  Low- 
ey  &  Gutsch,  had  been  negligent  In  falling  to 
secure  a  purchaser.  It  seems  that  some 
royalties  had  been  paid  by  leasers  to  Irvine, 
but  that  be  had  failed  to  account  for  them. 
In  1891,  when  Irvine  died,  Rosenthal  and 
Gutscb,  Ix»wey  being  then  absent  In  Europe, 
made  inquiry  of  a  number  of  persons  In 
Butte  for  some  suitable  person  to  act  as 
agent  to  sell  the  property  as  soon  as  might 
be.  Komberg  having  been  recommended  to 
them,  they  secured  his  services  for  that  pur- 
pose. He  was  authorized  to  sell,  and  the 
price  was  fixed  at  $7,000  net ;  he  to  receive 
as  his  commission  one-half  of  what  he  could 
get  above  that  amount.  In  case  he  failed  to 
obtain  more  than  $7,000,  he  was  to  receive 
no  commission.  Leasers  were  then  at  work 
on  the  Elba  claim,  and  were  taking  out  some 
ore.  After  having  offered  the  property  to 
different  persons  who  were  regarded  as  avail- 
able purchasers,  and  having  failed  to  find 
a  purchaser,  he  offered  it  to  defendant,  first 
for  $20,000,  then  for  $13,000,  and  finally  for 
$8,000.  The  defendant  at  first  declined  to 
purchase  at  all,  but  later,  after  examina- 
tion of  it,  accepted  the  offer.  The  deed  was 
then  executed  to  King  at  the  defendant's 
request  by  Rosenthal,  and  deposited  in  a 
bank  in  San  Francisco,  to  be  delivered  within 
90  days  upon  payment  of  $8,000.  This  was 
In  April,  1802.  It  contained  a  provision  sot- 
ting over  to  the  purchaser  all  moneys  due  to 
the  plaintiffs  for  royalties.  After  Irvine's 
death,  and  prior  to  the  apjiointment  of 
Koml)erg,  the  royalties  due  from  leasers 
bad  tteen  deposited  lu  the  bank  of  W.  A, 
Clark  &  Bro.,  at  Butte,  but  at  whose  direc- 
tion it  does  not  appear.  Kornberg,  under 
the  terms  of  his  employment,  seems  to  have 
bad  no  control  of  these,  nor  was  he  under 
any  obligation  to  see  that  they  were  paid 
over  to  the  plaintiffs.  They  continued  to 
accumulate  until  the  purchase  price  was 
paid  and  tlie  deed  delivered.  This  occurred 
on  July  22,  1892.  The  accumulated  royal- 
ties then  amounted  to  about  $2,200.  Korn- 
berg knew  that  some  amount  of  money  be- 
longing to  the  heirs  was  on  deposit  at  the 
time  the  deed  was  executed,  but  the  exact 
amount  be  did  not  know,  because  informa- 


tion had  been  denied  him  at  the  bank.  Thij 
knowledge  he  communicated  to  Murray. 
Whether  he  communicated  definite  knowledge 
on  this  point  to  Lowey  &  Gutsch  does  not 
appear.  He  had  no  communication  with 
Rosenthal,  so  far  as  the  record  shows.  The 
latter  seems  to  have  thought  the  amount  of 
these  royalties.  If  there  was  any  amount,  was 
trifling.  There  is  no  evidence,  however,  that 
he  had  definite  knowledge  on  the  subjec-t. 
There  Is  no  evidence  that  Murray  knew,  or 
had  reason  to  think,  that  Komberg  coucenl- 
ed  any  material  fact  from  Lowey  &  Gutsib. 
or  that  he  made  any  misrepresentations  to 
them  or  the  plaintiffs. 

The  deed  from  plaintiffs  to  King  Is  not 
In  the  record,  and  it  Is  Impossible  to  tell 
therefore  what  Its  contents  are.  Nor  does  Uw 
evidence  contain  any  explanation  or  rensnii 
why  the  clause  was  inserted  in  it.  provklinj; 
that  Murray  should  have  the  roynltle.s  due  to 
plaintiffs  at  the  time  the  deed  was  delivered. 
There  is  a  suggestion,  however,  that  tlioy 
were  set  over  to  Murray  for  the  purpose  of 
being  paid  out  to  two  or  three  otiier  of  th(> 
heirs  of  Strelcher  living  in  the  UnltMl  States. 
who  had  not  Joined  in  the  deed  witli  plain- 
tiffs. In  any  event,  the  evidence  is  clear  that 
at  least  $1,000  of  the  amount  was  paid  out 
to  secure  one  interest.  So  far  as  appears,  it 
may  have  been  understood  between  Murray 
and  Komberg,  the  agent  of  plaintlff.s,  that, 
since  most  of  these  royalties  had  accimuilated 
after  the  deed  had  been  put  In  escrow  In  Sau 
Francisco,  they  should  belong  to  Murray. 
It  is  not  entirely  clear  from  the  evidence, 
either,  that  the  consideration  agreed  to  hi> 
paid  and  finally  paid  by  Murray,  was  grossly 
inadequate,  if  the  value  of  the  property  at 
the  time  the  agreement  was  made  be  taken 
Into  consideration,  for,  while  there  Is  some 
vague  evidence  tending  to  show  that  tlie  In- 
terest of  plaintiffs  might  at  that  time  have 
been  worth  $20,000,  it  is  clear  that  It  was  not 
so  regarded  generally  by  mining  people  who 
lived  at  Butte  and  whose  attention  was  called 
to  It.  None  of  the  claims,  except  the  Eib.i, 
were  developed  so  as  to  be  producing  mines. 
The  Elba  had  never  produced  any  lartie 
amount  up  to  that  time.  At  least,  the  evi- 
dence fails  to  show  that  It  had.  Apiiarentl)- 
It  was  just  beginning  to  protluce,  aiul.  us  it 
turned  out,  after  the  contract  was  made  and 
the  deed  delivered,  it  produced  rapidly  for  a 
few  months,  and  then  ceased  to  be  worked, 
and  has  not  been  worked  since.  In  saying 
what  we  have  said  so  far,  we  have  not  taken 
into  consideration  the  delay  of  the  plaiutift's 
in  bringing  this  action,  and  their  lack  of  dili- 
gence in  prosecuting  It  The  deed  was  put  in 
escrow  in  April,  1892.  It  was  dellvert'il  on 
July  22,  1802.  The  evidence  shows  tliat  the 
plaintiffs  were  Informed  in  1894,  by  t'orres- 
pondence  with  persons  Ir  Butte,  that  there 
were  suspicious  circumstances  connected  with 
the  transaction;  in  other  words,  that  tiicv 
had  been  defrauded.  The  action  was  brouglit 
ou  April  27,  1897.     It  j^ij  jUi^n  alioweaj(R) 
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sleep,  apparently,  until  It  was  flnallr  brought 
to  trial  on  August  6,  1906,  more  than  nine 
years  afterwards.  Assuming  that  there  U 
sufiSdent  excuse  for  not  bringing  the  action 
earlier,  for  that  the  piaintitTs  were  Ignorant 
of  the  language  and  institutions  of  this  coun- 
try, that  they  resided  in  Germany,  and  that 
It  was  difficult  to  obtain  the  facts  necessary 
to  support  the  action,  what  shall  we  say  of 
the  unexplained  delay  of  more  than  nine 
years  after  It  was  brought? 

One  desiring  to  rescind  a  contract  on  the 
ground  of  fraud  or  for  any  other  reason  must 
act  promptly.  Civ.  Code,  f  2273.  If  he  must 
bring  an  action  to  compel  a  rescission,  he 
must  bring  it  promptly,  and,  not  only  that,  but 
he  must  prosecute  it  with  diligence.  Tlie 
mere  bringing  of  an  action  does  not  relieve 
a  person  from  the  Imputation  of  laches.  The 
lacl£  of  diligence  In  prosecuting  it  after  it  is 
brought  leads  to  the  same  consequences  as  de- 
lay in  bringing  It.  "Witnesses  die  or  disap- 
pear, or  the  facta  fade  from  memory.  The 
positions  of  the  parties  change,  or  the  subject 
of  the  controversy  fluctuates  In  value.  The 
right  sought  to  be  enforced  becomes  doubt- 
ful or  uncertain,  or  It  becomes  Impossible  for 
the  court  to  administer  equity  between  the 
parties  with  any  degree  of  certainty.  In  all 
such  cases  the  court  will,  In  Its  discretion, 
refuse  to  entertain  the  action  and  leave  the 
parties  as  they  are.  Johnston  v.  Standard 
MIn.  Co.,  148  U.  S.  360,  13  Sup.  Ct.  585,  3T 
L.  Ed.  480;  Wlllard  v.  Wood,  1C4  V.  S.  502, 
17  Sup.  Ct.  17C,  41  L.  Ed.  531;  18  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  110,  and  collection  of 
cases  in  note.  Each  case  must  rest  upon  its 
own  facts,  but  we  think  the  excuse  offered  for 
the  delay  in  bringing  the  action,  and  then 
allowing  It  to  rest  without  prosecution  for 
more  than  nine  years.  Is  not  Justified  by 
the  reasons  assigned  either  in  the  pleading  or 
In  the  evidence.  Indeed,  the  evidence  fails 
to  offer  any  substantial  reason  why  the  trial 
was  not  had  sooner.  It  is  scarcely  possible  to 
conceive  that  it  was  necessary  to  occupy  more 
than  nine  years  In  gathering  the  facts  upon 
which  the  plaintlCts  have  sought  to  sustain 
their  claim.  The  main  volume  of  the  evi- 
dence presented  consisted  of  the  testimony  of 
the  defendant,  Romberg,  Gutsch,  and  Rosen- 
thal. The  principal  witness,  other  than 
these,  was  one  Slnsel,  who  was  engaged  In 
working  the  Elba  claim  at  the  time  the  sale 
was  made.  The  testimony  of  all  of  these 
witnesses,  except  that  of  Slnsel.  could  have 
been  had  at  any  time.  The  testimony  given 
by  Slnsel  could  have  been  supplied  largely, 
doubtless,  by  many  wltnnsses  who  were  living 
in  Butte,  for  It  went  almost  entirely  to  the 
value  of  the  Elba  claim.  At  any  rate,  It  is 
scarcely  possible  to  conceive  that  a  person 
making  dillKcnt  inquiry  could  not  have  as- 
certained his  whereabouts  In  less  time  than 
nine  years.  Viewing  the  evidence  as  a  whole, 
without  analyzing  It  further,  we  are  of  the 
opinion  that  It  does  not  preiiondprate  against 
♦he  flnding  of  the  comt,  so  as  to  justify  this 


court  In  reversing  the  Judgment  and  direct- 
ing a  new  trial.  Even  If  It  would  otherwise 
justify  the  granting  of  the  relief  sought,  we 
think  the  district  court  was  Justified  In  deny- 
ing the  relief  on  the  ground  of  laches. 

The  conclusion  having  been  reached  that 
the  laches  of  plaintiffs  precludes  a  recovery 
In  any  event,  it  Is  not  necessary  to  consider 
the  question  whether  the  court  erred  in  strik- 
ing out  the  testimony  of  Schmidt  and  Ko- 
sanko,  for,  though  it  is  competent  and  ma- 
terial, as  tending  to  support  the  theory  of  a 
coni^lracy,  and  might  have  led  to  a  different 
conclusion  upon  the  evidence,  the  same  re- 
sult should  have  been  reached. 

Let  the  Judgment  and  order  be  affirmed. 

Affirmed 

HOLLO  WAY  and  SMITH,  JJ.,  concur." 


McGOWAN  r. 


(3<  Mont.  67) 

NELSON  et  al. 


(Supreme  Court  of  MonUna.     Oct.  25,   1007.) 

1.  Mabteb  and  Sebv art— Injuries  to  Sebv- 
ant  —  sufi'icienct  of  evidekce  —  negli- 
GENCE OF  Master. 

Where  plaintiff  was  injured  by  the  falling 
of  a  plank,  but  there  was  no  evidence  as  to 
bow  it  happened  to  fall — whether  because  of 
defendant's  negligence  in  permitting  the  plank 
to  be  improperly  piled,  as  alleged,  or  because 
of  some  fellow  servant's  negligence  in  handling 
it — there  cau  be  no  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  955.] 

2.  Evidence  —  Pbesumptions  —  Failure  to 
Call  Witnesses. 

In  an  action  by  a  servant  for  injuries 
caused  by  a  falling  plank,  where  the  testimony 
of  plaintiff's  witnesses  showed  that  several  co- 
employCs  of  plaintiff,  presumably  fellow  serv- 
ants, were  at  the  place  from  which  the  plank 
fell,  but  they  were  not  called  as  witnesses  by 
the  plaintiff,  it  will  be  presumed  that  their  tes- 
timony would  have  been  unfavorable  to  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  97.] 

3.  Master  and  Servant— Injukies  to  Serv- 
ant— Negligence— Res   Ipsa  Loquitub. 

Where  a  servant  was  injured  by  the  falling 
of  a  plank  from  an  upper  story  of  a  building, 
but  there  was  no  evidence  as  to  the  cause  of 
its  falling,  the  doctrine  of  res  ipsa  loquitur  does 
not  apply. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  §§  881,  898,  955.] 

4.  Negligence  —  Evidence— Presumptions — 
ItES  Ipsa  Loquitur. 

Where  tlic  thing  which  causes  an  injury  is 
under  the  manaRement  of  defendant,  and  the  ac- 
cident would  not  have  ordinarily  happened  if 
tliose  who  bad  such  management  had  used  prop- 
er care,  under  the  doctrine  of  "res  ipsa  loqui- 
tur" proof  of  the  happening  of  the  event  raises 
a  presumption  of  the  defendant's  negligence 
and  casts  upon  him  the  burden  of  showing  that 
orilinary  care  was  exercised ;  but  where  the 
circumstances  leave  room  for  a  different  pre- 
sumption the  reason  of  the  rule  fails,  a&i  the 
do<' trine  cannot   be  invoked. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  H  218,  225,  271.] 

Appeal   from   District  Court,    Silver   Bow 
County;  Geo.  M.  Bourquln,  .Tiulge. 
Action    by    James    V.    McUuwau    against 
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Oporge  Nelson  and  Ilnns  Pederson.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.  Af- 
firme<l. 

Muury  &  Hogevoll,  for  appellant.  Kremer, 
■SiiuJers  &  Ivreiuer,  for  respondents. 

SMITH,  J.  Tills  action  was  l>eKtin  in  tlie 
district  court  of  Silver  Bow  county  to  re- 
cover of  the  defendants  tlie  sum  of  |5,000 
damages,  alleged  to  have  been  sustained  by 
the  plaintiff  by  reason  of  an  injury  received 
by  hiiu  while  in  the  employ  of  the  defend- 
ants. The  charging  part  of  the  complaint 
is  as  follows:  "That  it  was  the  duty  of  bis 
(plaintiff's)  master,  defendants,  Nelson,  and 
Pederson  to  use  reasonable  diligence  and  care 
to  the  end  that  this  plaintiff  have  a  safe 
place  to  work.  That  disregarding  the  said 
duty  the  def^idants  negligently  allowed  to 
remain  piled,  and  caused  to  be  piled,  about 
twenty  (20)  feet  above  where  plaintiff  was 
working  and  out  of  sight  of  the  plaintiff,  a 
large  pile  of  loose  plank  so  negligently  piled 
as  to  be  in  a  condition  of  unstable  equilibrium 
and  io  a  condition  of  such  equilibrium  that 
the  slightest  jar  of  workmen  walking  by  the 
said  pile  would  overturn  it,  and  so  that  the 
slightest  wind  would  overturn  the  said  pile 
of  plank.  That  there  was  some  Jar  occasion- 
ed by  some  means  unknown  to  plaintiff,  and 
the  said  pile  of  plank  fell  over  on  and  upon 
the  said  plaintiff,  through  the  negligence  of 
the  defendants,  while  the  plaintiff  was  work- 
ing underneath  the  said  pile  of  plank,  anc 
while  the  plaintiff  was  exercising  all  care 
on  his  part.  That  one  of  the  said  planks 
from  the  said  pile,  being  about  twelve  feet 
long,  two  inches  thick,  and  eight  inches  wide, 
through  the  said  negligence  of  the  defendants 
In  piling  the  same,  as  aforesaid,  fell  from  the 
said  pile  a  distance  of  twenty  (20)  feet,  and 
thus  the  defendants  did  strike  the  plaintiff 
with  the  said  plank  with  great  force  and 
dislocated  the  right  scapula  In  plaintiff's 
shoulder  and  injured  plaintiff's  hand  and 
l)ermnnently  injured  plaintiff  to  his  damage 
in  the  sum  of  five  thosand  dollars  ($3,000), 
no  part  of  which  has  ever  been  paid."  The 
answer  puts  In  issue  the  material  allegations 
of  the  complaint  and  pleads  affirmatively 
•■ontrlbutory  u^llgence  on  the  part  of  the 
plaintiff  and  assumption  of  risk. 

The  plaintiff's  testimony  was:  That  on 
the  1.5th  day  of  June.  190C,  he  was  in  the 
employ  of  the  defendants,  carrying  lumber 
up  from  the  second  basement  of  what  was 
called  the  "Symons  Building."  in  the  city  of 
Bntte,  and  handing  It  up  to  the  man  on  the 
floor  above;  that  on  that  day  lie  was  struck  on 
the  shoulder  with  a  plank,  which  knocked  him 
down,  broke  his  shoulder,  and  hurt  him  In 
the  back  of  the  neck.  He  says:  "I  happened 
to  stand  in  that  particular  place  where  I 
was  hurt  because  there  was  no  other  place 
to  stand  except  right  over  the  hole  where 
we  were  putting  the  lumber  up.  I  should 
Judge  the  lunilier  was  going  about  20  feet 
above  me.    1  hoisted  it  up  to  the  first  floor, 


and  then  another  man  took  It  and  hoisted  it 
to  another  floor  again.  The  place  where  the 
Ivimber  was  being  pile<l  was  not  in  sight  of 
me.  I  could  not  see  it.  My  back  was  this 
way,  and  that  kept  ine  from  looking  up  where 
it  was.  Three  planks  came  down.  They 
came  right  down  in  a  bunch.  One  hit  me — 
mnybe  two — and  it  knocked  me  out,  and  they 
carried  me  down  to  the  platform  and  put 
me  in  a  wheelbarrow.  I  have  not  been  able 
to  do  anything  since  then  except  watching. 
My  shoulder  has  prevented  me  from  work- 
ing. The  planks  came  from  the  second  floor 
from  where  I  was,  the  second  floor  alwve  me. 
I  expected  that  these  planks  were  to  be  used 
as  floor  Joists  on  that  second  floor  above 
where  I  was.  As  to  whether  I  could  see 
plank  lying  along  upon  that  floor,  I  never 
looked  above.  I  don't  think  I  could  have 
seen  that  there  were  these  plank  lying  across 
the  floor  beams  or  girders  if  I  had  looked. 
There  was  a  hole  there,  and  these  plank  were 
piled  along  there.  I  could  not  see  that  lumber 
piled  there.  I  never  looked  at  the  floor  above. 
I  was  very  busy  shoving  lumber  up  above  me. 
1  don't  see  how  I  could  have  seen  that  con- 
dition of  the  lumber  above  If  I  had  looked. 
I  expected  that  these  planks  were  being 
taken  up  there  for  floor  Joists.  I  did  not 
know  where.  It  Is  a  big  building.  I  should 
Judge  three  planks  came  down,  and  some  of 
them  hit  my  shoulder;  one  hit  me,  I  know 
that.  It  knocked  me  out.  I  stayed  there  for 
maybe  three-quarters  of  an  liour  after  being 
struck.  Then  I  walketl  home.  I  was  In  the 
basement,  and  I  went  from  there  to  Nelson's 
office  and  from  there  home.  I  went  to  Mr. 
Nelson's  office  for  my  coat.  At  that  time  I 
said  a  carpenter  had  drcqjped  some  plank 
on  me.  I  said  that  somebody  dropped  a 
plank  on  mo.  I  told  Mr.  Nelson  and  every- 
body that  there  was  a  plank  dropped  on  me. 
It  must  have  been  a  carpenter  that  dropped 
It,  because  he  flred  the  carpenter  then  and 
there.  I  said  somebody  handling  lumber 
above  dropped  a  plank  on  me;  I  suppose  it 
was  a  carpenter." 

Thomas  Frazer  testified  for  the  plaintiff: 
"I  saw  something  happen  there  on  that  day 
to  Mr.  McGowan.  He  was  hurt  A  plank 
struck  him.  A  plank  came  down  through 
the  upper  floor.  I  was  standing  al>out  15 
feet  away  from  McGowan  when  that  plank 
came  down.  I  was  not  on  a  level  with  him. 
He  was  on  the  station,  and  I  was  below  him. 
I  think  two  planks  came  down  at  that  time. 
I  am  not  certain  how  many  planks  came 
down.  I  should  Judge  the  plank  was  about 
twelve  feet  long,  two  by  eight  inches.  I  don't 
know  what  distance  it  fell.  They  fell  two 
floors.  I  could  not  say  the  number  of  feet 
The  floor  right  above  McGowan  was  the 
place  he  was  passing  the  plank  through.  TOe 
floor  right  over  him  had  been  laid.  They 
were  working  on  the  second  floor  above  him. 
AH  of  It  had  not  been  laid." 

James  Bums  testified  for  the  plaintiff: 
"There  was  a  manhole  In  the  floor  immedi- 
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ately  above  McGowan,  rlgbt  over  his  head. 
He  vraa  passing  timbers  np  through  a  man- 
hole. The  manhole  ^ros  six  or  eight  feet 
square.  The  floor  Immediately  above  Mc- 
(Jownn  had  been  laid.  It  was  closed.  The 
second  floor  above  him  was  Just  a  skeleton. 
They  had  started  to  put  In  their  timbers 
there.  I  heard  a  holler  when  McGowan  was 
hurt,  and  as  I  turned  around  this  plank  was 
falling  down  this  hole  where  McGowan  was 
working.  The  plank  was  falling  from  the 
skeleton  that  they  were  erecting  for  the 
next  floor.  I  could  not  swear  as  to  bow  it 
happened  to  fall.  I  looked  up  that  way,  and 
I  saw  some  men  standing  right  immediately 
where  the  plank  was  falling  from.  I  do 
not  know  how  many  planks  fell.  When  I 
looked  up  and  saw  the  men  they  were  stand- 
ing np.  I  did  not  notice  their  arms.  They 
were  standing  pretty  near  directly  over  the 
manhole — not  quite,  a  little  north.  There 
was  some  plank  there  stIU  that  did  not  fall. 
.They  were  putting  the  planks  in  bunches  of 
12  to  14,  which  would  cover  a  span.  That 
was  the  regular  way,  and  then  they  would 
put  up  the  next  span  between  the  pillars. 
They  were  piling  them  at  every  span.  They 
were  In  piles  sometimes  two  feet  thick. 
When  I  heard  that  outcry  I  could  not  tell 
exactly  how  many  men  exactly  were  at  the 
top  of  the  shaft  there.  There  were  people 
supposed  to  be  backing  the  timbers  away 
/rom  where  McGowan  put  the  timbers  up, 
and  there  was  a  gang  stationed  above  so 
they  could  take  them  out  to  the  floor.  They 
piled  It  out  on  the  floor  that  was  finished. 
Immediately  at  the  top  of  this  manhole  the 
floor  was  cemented  over,  and  they  were  pil- 
ing the  planks  on  that,  on  the  floor  where 
the  fall  came  from.  I  saw  the  plank  while 
it  was  still  falling.  I  looked  up  as  soon  as 
I  heard  the  holler.  As  soon  as  the  plank 
went  by  I  looked  up.  I  do  not  know  the  two 
men  standing  at  the  top  ot  tliat  sliaft.  I 
did  not  see  either  of  those  two  men  have 
hold  of  either  of  those  two  planks  which 
fell.  I  do  not  know  in  what  position  the 
arms  of  these  men  standing  at  the  top  of  the 
mauway  were  with  reference  to  those  planks 
Just  after  the  planks  passed  me  when  I 
looked  up,  for  the  simple  reason  that  when 
I  saw  the  plank  fall  I  ran  over  to  the  man- 
way.  I  knew  there  were  men  working  there, 
rhe  men  said  nothing,  only  hollered."  On 
cross-examination  the  witness  testified  that 
be  did  not  know  how  the  planks  happened 
to  fall ;  also,  that  he  did  not  know  when  the 
lumber  that  fell  was  piled  above,  and  that 
the  men  standing  around  it  were  carpenters. 
John  Bohrer  testified  for  the  plaintiff 
"I  do  not  know  where  these  planks  came 
from;  how  close  to  the  manway,  the  ones 
that  fell."  He  further  testified  that  the  man- 
hole had  no  frame  around  It.  "The  concrete 
floor  distinguished  the  manhole  from  the  en- 
tire space.  There  was  not  a  concrete  floor 
around  It.  They  were  putting  the  girders 
around  and  left  the  manhole.     They  were 


building  the  manway  up  the  way  they  were 
going  with  their  floors.  It  had  not  been 
built.  Just  the  uprights  and  the  girders.  The 
girders  were  from  one  set  of  the  manway 
to  the  other.  The  manway  was  marked  out 
by  a  square  o*  girders  and  timbers."  The 
witness  did  not  notice  which  way  the  planks 
fell,  and  did  not  know  whether  they  fell 
through  the  aperture  of  the  manway  or  not. 
The  witness  Bohrer  further  testified,  on  be- 
ing recalled:  That  there  were  two  men  on 
the  floor,  two  carjienters,  close  to  the  end  of 
the  manhole,  "working  close  to  where  the 
planks  fell.  They  were  close  to  this  pile  of 
planks  west  of  the  manhole,  and  were  put- 
ting those  two  by  eight  Inch  by  twelve 
planks  down.  They  were  nailing  the  cross- 
pieces  down  between  the  girders,  lengthwise 
of  the  pile  of  planks."  But  he  could  not  tell 
whether  they  were  taking  their  planks  from 
the  pile  or  not 

At  the  conclusion  of  plaintiff's  testimony, 
of  which  the  foregoing  Is  a  summary,  the  de- 
fendant moved  the  court  to  enter  an  order  of 
nonsuit,  for  the  reason,  among  others,  that 
the  evidence  offered  and  introduced  by  the 
plaintiff  did  not  support  the  allegations  of 
the  complaint.  This  motion  was  granted, 
and  from  a  Judgment  entered  In  favor  of 
the  defendants,  the  plaintiff  appeals. 

From  the  foregoing  statement  of  plain- 
tiff's evidence,  it  will  be  seen  that  no  testi- 
mony was  offered  showing  how  the  accident 
occurred.  The  planks  fell,  but  there  was 
no  testimony  as  to  how  they  happened  to 
fall— whether  by  reason  of  the  negligence  of 
the  defendants  In  allowing  them  to  be  im- 
properly piled  or  piled  in  an  unsafe  place, 
or  In  an  unsafe  or  dangerous  manner,  or  by 
reason  of  the  negligence  of  some  fellow  serv- 
ant of  the  plaintiff  in  handling  the  planks. 
This  being  the  case,  this  cause  comes  direct- 
ly within  the  rule  laid  down  by  this  court 
in  the  cases  of  Howie  v.  California  Brewery 
Co.,  35  Mont  264,  88  Pac.  1007,  and  Olsen 
V.  Montana  Ore  Pur.  Co.,  35  Mont  400,  80 
Pac.  731. 

The  testimony  of  plaintiffs  witnesses 
shows  that  several  co-employ6s  of  plaintiff, 
presumably  fellow  servants,  were  at  the 
place  on  the  upper  floor  from  which  the 
planks  fell.  Why  were  these  men  not  called 
as  witnesses  by  the  plaintiff?  As  they  were 
not  called,  the  presumption  arises  that  their 
testimony  would  have  been  imfavorable  to 
his  cause.  In  the  case  of  The  Joseph  B. 
Thomas  (D.  C.)  SI  Fed.  578,  cited  by  appel- 
lant, this  rule  of  presumption  was  invoked. 

The  doctrine  of  "res  Ipsa  loquitur"  does 
not  apply  to  this  case,  for  the  reason  that 
the  thing  does  not  speak  for  its^f.  There 
is  testimony,  of  course,  that  the  plank  fell, 
but  why  it  fell,  by  what  agency,  or  from 
what  cause,  does  not  appear.  Under  these 
circumstances,  it  is  impossible  to  apply  the 
rule  contended  for  by  the  appellant  to  this 
case.  The  rule  involved  in  the  doctrine  "res 
ipsa  loquitur"  is  la'd  ,?lo^^y\n3<$Jc3gief 
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HardpKty  t.  Larsey  liuniber  Co.,  34  Mont 
151,  80  Pnc  29.  as  follows:  "Where  the 
thing  which  catmes  the  injury  Is  shown  to  he 
nnder  the  nmnagement  nnd  control  of  the 
defendant,  and  the  a<'cldent  Is  such  as  In  the 
ottlinary  course  of  thhiKH  (loos  not  happen 
If  those  who  have  snc-h  nianasement  and 
control  use  proper  cai-e.  it  alTurds  reasonahle 
evidence.  In  the  absence  of  explanation  by 
the  defendant,  that  the  acclileut  arose  from 
the  want  of  ordinary  cnro  by  the  defendant 
Under  such  circumstances,  proof  of  the  hap- 
pening of  the  event  raises  a  presumption  of 
tli«  defendant's  negligence,  and  casta  upon 
the  defendant  the  burden  of  showing  that  or- 
dinary care  was  exerc-ised."  It  will  be 
seen  that  this  rule  rests  upon  presumption: 
that  is,  that  In  view  of  the  surrounding  cir- 
cumstances the  accident  would  not  have  hap- 
pened, had  defendant  used  ordinary  care. 
When  the  snrrouudiug  circumstances  leave 
room  for  a  different  presumption,  as  in  this 
ease,  that  the  injury  occurred,  or  may  have 
oocnrred,  by  reason  of  the  negligence  of  fel- 
low servants,  the  reason  of  the  rule  fails, 
and  the  doctrine  "res  Ipsa  loquitur"  cannot 
be  Invoked. 

The  Judgment  of  the  district  court  of 
Sliver  Bow  county  is  affirmed. 

Afllnued. 

BRANTLY,  C  J.,  and  HOI.IjOWAY,  J., 
concur. 


NEUMAN  v.  GRANT  et  al. 
(Supreme  Court  of  Montana.     Oct.  2.'>,  1907.) 

1.  AcTiox— Joinder   of  Causes. 

Under  Code  Civ.  Proo.  I  «72.  authorizing 
the  Joinder  of  causes  of  action  arising  out  of 
contracts,  express  or  implied,  plaintiff  was  en- 
titled to  join  in  the  sunip  complaint  a  count 
on  an  express  contract  for  the  construction  of  a 
(dstem  with  a  count  on  quantum  meruit  for 
the  same  Benrices  and  materials. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  |{  433,  439.] 

2.  Pl«ADIHQ — CotJNTS  OF   DECI.ABATI0N. 

Plaintiff  in  good  faith  may  state  a  single 
cause  of  action  in  two  counts,  wlien  the  aver- 
ments of  each  are  not  so  inconsistent  as  to  be 
contradictory,  and  the  defendant  is  not  misled 
to  his  prejudice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {  114.] 

8.  Mechanic's   Libn  —  Verified   Account  — 

Specifications. 

A  verified  account  attached  to  a  mechanic's 
lien  statement,  reciting  a  cliarge  for  excavating 
$8,  mason's  helper  ?6,  drnyage  r>0  cents,  cement 
$8.75,  lime  $o,  sand  $l.oU,  brici:  $20,  mason's 
work  and  contractor's  ser\-ire»  $20.2.'5,  total  $70, 
constituted  a  substantial  compliance  with  Code 
Cir.  Proc.  |  2131,  as  amended  by  Laws  1901, 
p.  1^  requiring  the  filing  with  the  county 
clerk  of  a  just  and  true  account  of  the  amount 
due  after  allowing  all  credits,  etc. 

[Ed.  Note.— For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  U  258,  258.] 

4.  Same— Costs. 

Code  Civ.  Proc.  §  1863,  i>rovides  that,  in  an 
action  to  foreclose  a  mechanic's  lien,  the  court 
must  allow  as  costs  the  money  paid  for  filing 


and  recording  the  lien,  and  a  reasonable  at- 
torney's fee  in  the  district  and  Supreme  courts. 
Ueld,  that  the  court  was  not  authorized  to 
allow  any  sum  for  the  preparation  and  verifi- 
cation of  the  lien,  nor  for  the  abstract  of  title 
to  the  property  covered  by  the  lien. 

.\ppeal  from  District  Court,  Flutliead  Coun- 
ty;  J.  E.  Erlckson,  Judge. 

.Vctloii  by  A.  T.  Neuiuan  asuinst  B.  K. 
(Jraiit  and  others.  From  a  Judgiueiit  for 
plaintiff,  defendant  (Jraiit  appeals.  Modilled 
and  atUnucd. 

Charles  W.  Pomeroy,  for  api)ellnnt.  B.  F. 
Maiden,  for  resiwndeut  A.  T.  Neumuu. 


SMITH,  J.  This  is  an  api)eal  from  a  de- 
cree of  foreclosure  of  a  mechanic's  lieu,  en- 
tered by  the  district  court  of  Flathead  coun- 
ty. The  complaint  contains  two  counts,  so 
called.  The  charging  part  of  the  first  count 
is  as  follows:  "That  heretofore,  to  wit,  on  or 
about  the  15th  day  of  August,  1905,  this 
plaintiff  and  the  said  defendant.  Grant,  en- 
tered Into  a  contract  and  agreement,  as  fol- 
lows: Said  plaintiff,  at  the  special  instance 
nnd  request  of  the  defendant,  Grant,  agreed 
to  dig,  and  excavate,  wall  up  with  brick,  line 
with  cement,  and  finish  in  a  good  and  work- 
manlike manner,  oue  50-barrel  cistern  on  the 
premises  hereinafter  described,  and  then  and 
there  and  now  belonging  in  fee  to  the  said 
Grant,  situate  In  the  town  of  Whiteflsh,  coun- 
ty of  Flathead,  and  state  of  Montana,  all 
for  a  reasouablc  sum;  and  said  Grant  agreed 
that,  in  consideration  of  the  plaintiff's  do- 
ing such  work  and  furnishing  such  material, 
he  would  pay  to  said  plaintiff,  upon  the  com- 
pletion of  such  work,  a  reasonable  sum 
therefor.  That  thereafter,  in  a  reasonable 
time,  to  wit,  before  the  29th  day  of  October, 
lOUo,  plaintiff  did  all  the  work  and  furnished 
all  the  materials  on  and  about  the  coustrac- 
tlou  of  said  cistern,  and  completed  the  same 
In  a  good  and  workmanlike  manner.  And 
that  such  work  and  materials  were  and  are 
reasonably  worth  the  sum  of  $70."  The 
second  count  sets  forth:  "That  heretofore, 
to  wit.  on  or  about  the  15th  day  of  August, 
1905,  this  plaintiff  and  said  defendant.  Grant, 
entered  into  an  agreement  and  contract  as 
follows:  Said  plaintiff,  at  the  special  instance 
and  reiiuest  of  said  Grant,  agreed  to  dig  and 
excavate,  wail  up  with  brick,  line  with  ce- 
ment and  finish  in  a  good  and  workmanlike 
manner,  oue  50-barrel  cistern  on  the  prem- 
ises hereinafter  described  and  then  and  there 
and  now  belonging  to  the  said  (irant  lu  fee, 
situate  in  the  town  of  Whiteflsh,  county  of 
Flathead,  and  state  of  Montana,  all  for  the 
sum  of  170;  and  said  Grant  agreed  that  in 
consideration  of  the  plaintiff's  doing  such 
work  and  furnishing  such  material,  he  would, 
on  such  completion  of  the  same,  pay  to  the 
said  plaintiff  the  sum  of  $70.  That  there- 
after, in  a  reasonable  time,  before  the  29th 
day  of  October,  1905,  [plaintiff]  did  all  the 
work  and  furnished  all  the  materials,  in  an, 
and  about  .such  construction  of  said  cistern, 
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and  completed  the  same  In  a  good  and  work- 
manlike manner."  Defendant  filed  a  de- 
murrer to  this  complaint,  as  follows:  "That 
the  said  complaint  Is  ambiguous:  (a)  In  that 
two  causes  of  action  are  therein  attempted 
to  be  stated,  neither  of  which  are  sufficiently 
distinct  and  separate  so  as  to  enable  the  de- 
fendant to  determine  whether  the  plaintiff 
relies  upon  the  one  or  the  other  for  his  re- 
covery, (b)  In  that  one  cause  of  action  Is 
stated  In  two  separate  counts  which  are  con- 
tradictory and  Inconsistent."  The  court  over- 
ruled the  demurrer,  and,  In  default  of  fur- 
ther pleading  on  defendant's  part,  entered  a 
decree  of  foreclosure  of  the  lien.  Defendant 
appeals. 

1  It  is  urged  on  the  part  of  appellant  that 
the  court  erred  In  overruling  his  demurrer, 
and  he  relies  chiefly  on  the  case  of  Reed  r. 
Poindexter,  16  Mont.  294,  40  Pac.  59C,  where 
the  late  Justice  De  Witt,  speal^iug  for  the 
court,  said:  "The  complaint  was  certainly 
ambiguous.  The  two  causes  of  action  to 
which  the  demurrer  refers  are  in  fact  but 
one  cause  of  action,  differently  stated,  and 
contradictorily  stated.  The  plaintiffs  sought 
to  follow  the  personal  property  Into  the 
hands  of  Poindexter  and  Jones,  who  were 
persons  other  than  the  original  purchaser  of 
the  property.  The  complaint  stated  in  one 
place  that  the  proiierty  was  transferred  to 
said  Poindexter  and  Jones  as  assignees  for 
the  benefit  of  creditors.  Again,  the  com- 
plaint stated  that  the  transfer  was  made  to 
these  persons  in  payment  of  a  debt  due  by 
the  Commercial  Company  to  said  Poindexter. 
One  of  these  statements  may  be  true.  They 
are  certainly  not  each  true,  for  the  reason 
that  they  contradict  each  other.  It  is  true,  as 
the  defendants  set  up  in  their  demurrer,  that 
they  cannot  determine  upon  which  of  these 

Contradictory  allegations  the  plaintiffs  rely. 
One  may  not  set  up  his  cause  of  action  In 
terms  which  contradict  each  other  and  expect 
a  defendant  to  answer.  We  think  the  judg- 
ment must  be  sustained  uiion  the  second 
ground  of  the  demiirrer."  We,  however,  do 
not  understand  that  ca.se  to  be  in  point  here. 
There  the  allegations  in  tlie  different  counts 
were  inherently  contradictory,  and,  as  the 
court  said,  both  could  not  possibly  be  true. 
In  the  case  at  bar  the  allegations  in  both 
counts  may  have  been  true.  The  contract 
between  the  parties,  being  oral,  may  have 
been  to  the  effect  that  the  defendant  would 
pay  what  the  work  was  reasonably  worth, 
to  wit,  $70.  The  complaint  shows  that  both 
cotints  spring  from  the  same  transaction  or 
agreement. 

The  case  of  Blankenship  v.  Decker,  34 
Mont.  292.  85  Jlont  1035,  seems  to  cover  the 
([uestion  at  issue.  In  that  case  this  court 
said:  "That  the  court  may,  iu  its  discretion, 
under  Code  Civ.  Proc.  §  072,  i>ermit  the  same 
cause  of  action  to  be  stated  in  different 
counts  In  order  to  meet  the  exigencies  of  the 
case  as  presented  by  the  evidence,  counsel  for 
defendants  concede."    And-  "Upon  a  complete 


performance  of  an  express  contract  for  serv- 
ices at  a  stipulated  compensation,  there  seems 
to  be  no  sound  reason  why  a  recovery  may 
not  be  had  upon  the  quantum  meruit.  In 
such  case  the  effect  of  proof  of  the  express 
contract  is  to  make  the  stipulated  compen- 
sation the  quantum  meruit  In  the  case;  and, 
the  fact  that  it  must  be  evidenced  by  a  writ- 
ing being  a  matter  of  proof  and  not  of  plead- 
ing, the  form  of  the  pleading  does  not  affect 
the  merits."  In  this  case  there  was  no  an- 
swer, and  the  evidence  offered  by  the  plaintiff 
is  not  in  the  record.  The  following  cases 
seem  to  be  In  point:  Burgess  v.  Helm,  24  Nev. 
242,  51  Pac.  1025;  Sussdorff  y.  Schmidt,  55 
N.  Y.  319:  Fells  v.  Vestvall,  2  Keyes  (X.  Y.) 
152;  Livingston  t.  Wagner.  23  Nev.  5.3.  42 
Pac.  290.  See,  also.  Bliss  on  Code  Pleading. 
§  120;  5  Eucy.  Pleading  &  Practice.  321.  and 
notes.  We  find  nothing  in  the  Codes  to  pro- 
hibit the  plaintiff,  acting  in  good  faith,  from 
stating  a  single  cause  of  action  in  two  counts, 
as  was  done  In  this  case,  when  the  averments 
of  each  are  not  so  Inconsistent  as  to  be  con- 
tradictory, and  the  allegations  of  either,  or 
both,  may  be  true,  dependent  upon  the  evi- 
dence to  be  produced,  where  the  defendant  is 
not  misled  to  his  prejudice,  and  the  exigencies 
of  the  case  seem  to  demand  such  form  of 
pleading.    Berry  v.  Craig  (Kan.)  91  Paa  913. 

Appellant's  sei-ond  contention  Is  that  "the 
complaint  does  not  stipport  the  decree  of  the 
court  recognizing  the  validity  of  the  lien," 
because  "the  statement  of  plaintiff's  claim 
in  the  lien  is  entirely  nt  variance  with  that 
alleged  in  tlie  two  counts  of  the  complaint" 
The  following  is  a  copy  of  the  verified  ac- 
count attached  to  and  made  a  part  of  the 
claim  of  lien:  "Sjiecifications  of  labor  and 
material  used  on  said  contract:  Work — Ex- 
cavating. $8.00;  mason's  helper.  $«.00;  dray- 
age,  $.50.  Material— Conipnt.  $8.7,i;  lime, 
$5.00;  sand,  $1.50;  brick,  $20.00.  Mason's 
work  and  all  services  of  A.  T.  Xeuman,  con- 
tractor, $20.25.  Total.  $70.00."  In  the  case 
of  McGlauflin  v.  Wormser,  28  Mont.  17T,  72 
Pac.  428.  this  court  said:  "The  manner  of 
perfecting  a  mechanic's  lien  consists  of  vari- 
ous steps,  which  are  purely  statxitory,  and, 
while  the  statute  is  In  some  respects  rc- 
raeillal  In  its  nature,  and  thus  far  should  l)e 
construed  liberally,  it  creates  a  new  right, 
and  the  statutory  procpcdiuKS  by  which  this 
new  right  is  jHTfected  and  enforced  must  be 
strictly  followed."  We  think  the  claim  of 
lien  in  this  case  w^as  in  substantial  compli- 
ance with  the  statute.  If  anything,  it  was 
more  specific  than  w.is  necessary,  under  sec- 
tion 2131,  Code  Civ.  Proc,  as  amended  by 
Laws  1001,  p.  102.  This  court.  In  the  case 
of  Black  V.  .^piwlonio,  1  Mont.  342.  said  that 
all  the  statute  requires  is  that  the  claimant 
should  honestly  state  his  account. 

The  trial  court  allowed  the  plaintiff,  as 
costs,  $,5  for  preparation  and  verification  of 
lien,  and  $1.50  for  abstract  of  title  to  the 
property  covered  by  the  lien.  There  was  no 
warrant  for  this.   The  right  to  collect  costfl  is 
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parely  gtatutory,  and  our  statate  (Code  Clr. 
Pioc.  I  1863)  does  not  cover  these  Items. 

Tbls  cause  la  remanded  to  tbe  dlBtrict  court 
of  Flatbead  county,  witli  directions  to  strilte 
from  tbe  judgment  tbe  two  Items  of  costs 
above  mentioned,  wbereupon  tbe  Judsmeut 
will  stand  affirmed,  as  so  modified. 

Modified  and  affirmed. 

BRAMTLX,  G  J„  and  HOLLOWAT,  J, 
concur. 

:»  Mont  92) 

STEPHENS  T.  ELLIOTT. 
(Sopreme  Court  of  Montana.    Oct  28.  1007.) 

1.  New  Trial— Disobktion  op  Ooubt. 

A  motion  for  a  new  trial  because  of  the 
insuSicienc;  of  tbe  evidence  is  addressed  to  the 
legal  discretion  of  the  trial  court 

[Ed.  Note.— For  cases  in  point  see  Oent.  Dlt 
vol.  37.  New  Trial.  S§  9.  10.] 

2.  Pteadiko— lasuBs  ai»d  Proo*. 

Where  it  was  allesed  that  plaintiff  was 
mjored  while  pursuing  his  occupation  of  run- 
ning a  whim,  evidence  was  admissible  to  show 
that  he  was  employed  to  worit  as  a  teamster, 
hot  subseqnently  put  to  work  running  the  whim. 

&   APFXAIi—RaSBBT AXIOM     OP     GBOtTNDS     OP 

Review. 

Where  an  answer  of  a  witness  was  not 
responsive  to  tbe  question,  and  no  motion  was 
made  to  strike  the  answer  out  tbe  point  wheth* 
er  tbe  qnestiMi  was  leading  cannot  be  raised  on 
appeal. 

[Ed.  Note.— For  cases  In  point  see  Oent  Dif. 
vol.  2,  Appeal  and  Error,  {  1287.] 

4.  Sauk— Review- ExHiBiTTOH  op  Pxbsor  to 

JUBT— DlSCRETIOR   OP  CODBT. 

In  a  ne^igcnoe  suit,  an  application  to  In- 
spect plaintiff's  injured  limb  in  the  jury's  pres> 
ence  is  addressed  to  the  legal  discretion  of  the 
trial  court,  and  its  raling  will  not  be  disturbed 
except  for  a  manifest  abuse  of  discretion. 
8.  Tbiai/— Oboeb  of  Pboop— Evidence  to  An- 
ticipate Defense— Discretion  op  Coubt. 
Id  a  personal  injury  suit,  the  introduction 
of  evidence  in  chief  to  anticipate  an  affirmative 
defense  that  plaintiff  is  simulating  is  proper, 
and,  though  it  may  more  properly  m  introduced 
in  rebuttal,  the  order  of  proof  rests  largely 
within  the  discretion  of  the  trial  court 

[Ed.  Note.— For  cases  in  point  see  Cent  Dia. 
vol.  46,  Trial,  {  147.] 

&  Evidence— Deuonstbative  Evidence— Ez- 

lUBiTiON  op  Person. 

In  a  personal  injury  suit,  it  Is  not  error 
to  allow  a  physician  to  demonstrate  upon  plain- 
tilTs  injured  limb  before  the  jury  showing  tbe 
extent  of  the  injury. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dif. 
VOL  20,  Evidence,  {  677.] 

7.  Sauk  —  Judiciai,  Notice  —  Mobtautt  Ta- 
bles. 

Tbe  court  takes  Judicial  notice  of  standard 
mortality  tables,  and,  if  it  is  satisfied  that  one 
offered  is  of  that  character,  no  further  identifi- 
cation ii  necessary,  and  it  may  be  read  by  an 
attorney  not  swora  as  a  witness. 

(Ed.  Note.— For  eases  in  point  see  Cent  Dig. 
vol.  20.  Evidence,  |  17.] 

&  Trial— ViBwiNQ  Pbeuises— Discbetioh  op 

Court. 

Where  In  a  in-glieence  suit  drawiogs  of 
the  machinery  cau^illg  the  injury  were  presented 
to  tbe  jury,  who  stated  that  they  understood  the 
situation,  the  court  acted  within  its  discretion 
in  refusing  t«  allow  them  to  view  the  premises. 

(Ed.  Note. — For  cases  in  point  see  Cent  Die 
fol  46.  Trial,  {S  77-79.1 


9.  Mastkb  ahd  Skkvant- Injitbibs  to  Sebv- 
ANT— Dtjtt  to  Pbovide  Sape  Appliances— 
Krowledob  op  Depects. 

The  master  must  exercise  reasonable  care 
to  provide  the  servant  with  reasonalily  safe  ap- 
pliances with  which  to  work,  and  it  is  imma- 
terial that  he  did  not  know  of  existing  defects 
if  he  might  have  known  of  them  by  file  exer- 
cise of  ordinary  care. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  U  24a-251.] 

10.  Trial— iHeTBucnoHS-CoNSTRDcrrioN  as 
A  Whole. 

Where  tbe  instructions  as  a  whole  prop- 
erly state  the  law  of  contributory  negligence, 
the  giving  of  one  which  does  not  fully  cover  the 
question  is  not  prejudicial  error. 

(Ed.  Note. — For  cases  in  point  see  Cent  Dlfc 
vol.  46.  Trial,  H  703-717.) 

11.  Master  and  Servant— Injuries  to  Serv- 
ant—Contbibdtoby  Neoliqence. 

Whether  an  employ^  is  guilty  of  con- 
tributory negligence  resuitjng  In  his  injury  by 
machinery  depends  upon  his  experience  or  lack 
of  experience  in  the  employment  and  his  knowt 
edge  or  lack  of  knowledge  of  the  risks  incident 
to  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  H  538,  687,  694.]  ' 

12.  Same— Assukftioh  op  Risk— Bubden  op 
Pboof. 

The  harden  of  proof  Is  on  defendant  to 
establish  the  defenses  of  contributory  negligence 
and  assumption  of  risk. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dia. 
vol.  34,  Master  and  Servant.  {{  007,  90&] 

13.  TBIAL  —  INSTBUCTIONS  —  ASSUIOTION     OP 

Pact  in  Issue. 

In  a  suit  for  injuries  caused  while  mnning 
a  whim,  where  a  fact  in  issue  is  whether  plain- 
tiff had  been  employed  for  that  purpose,  an  in- 
struction which  assumes  that  he  was  so  em- 
ployed is  erroneons. 

(Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  46,  Trial,  S{  420-431.] 

Appeal  from  District  Court,  Madison  Coun- 
ty; Lew  L.  Callaway,  Judge. 

Action  by  Ed  Stephens  against  Hugh  El- 
liott. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Clark  &  Duncan,  for  appellant  Kremer, 
Sanders  ft  Kremer  and  8.  V.  Stewart,  for  re- 
spondent 

HOLLOWAT,  J.  This  Is  an  action  for 
damages  for  personal  Injuries.  The  plaintiff 
was  employed  by  tbe  defendant  to  work  In 
Madison  county.  Soon  after  his  employment 
be  was  set  to  work  running  a  whim,  used  for 
hoisting  ore  from  the  Lehigh  mine,  owned 
and  operated  by  the  defendant  near  Norrls. 
On  May  6,  1905,  while  engaged  in  this  busi- 
ness, the  plaintiff  was  injured,  and  he  brought 
this  action  to  recover  damages.  The  Jury  re- 
turned a  verdict  In  his  favor  for  $2,500,  and 
from  the  Judgment  entered  on  the  verdict 
and  from  an  order  denying  him  a  new  trial 
the  defendant  has  appealed. 

At  the  close  of  plaintllTs  case,  the  defend- 
ant moved  the  court  for  a  nonsuit,  which 
was  overruled,  and  at  the  close  of  all  the 
testimony  made  a  motion  for  an  Instructed 
verdict,  which  was  denied.  These  rulings  of 
the  court,  together  with  the  order  denying 
the  defendant  a  new  trial,  are  assigned  aa^ 
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erroneous,  presenting  the  question  of  tbe 
sufHcIoucy  of  the  evidence  to  entitle  the  plain- 
tiff to  recover.  No  useful  purpose  would  be 
served  In  giving  even  a  brief  summary  of 
the  evidence.  SuflSce  it  to  say,  we  have  ex- 
amined it  all  and  fully  concur  In  the  ruling 
of  the  trial  court  In  each  of  the  orders  above 
We  thinli  the  plaintiff  made  out  a  prima 
facie  case,  which  was  suflttclent  to  defeat  the 
motion  for  a  nonsuit.  And,  while  the  tes- 
timony given  on  behalf  of  the  defendant 
is  reasonably  clear,  and,  if  believed  by  the 
Jury,  would  have  entitled  him  to  a  verdict.  It 
was  contradictory  of  that  given  on  behalf 
of  the  plaintiff  and  presented  Issues  which 
were  properly  submitted  to  the  Jury.  "The 
defendant's  evidence,  though  contradictory, 
In  some  particulars,  of  that  put  in  by  t!ie 
plaintiff,  did  not  make  out  a  case  so  dear 
and  indl^utable  as  would  have  Justified  the 
court  In  giving  the  peremptory  Instruction 
requested."  Lincoln  v.  Power,  151  V.  S.  4.30, 
14  Sup.  Ct.  387,  38  t,.  Ed.  224.  A  vcvilUt 
having  been  returned  In  favor  of  the  plaintiff, 
the  motion  for  a  new  trial  \ipon  the  ground  of 
the  insufficiency  of  the  evidence  to  sustain  It 
was  addressed  to  the  sound,  legal  discretion 
of  the  trial  court,  which  heard  the  evideiice 
as  given  from  the  witness  stand,  had  oppor- 
tunity to  observe  the  witnesses,  and  was 
therefore  better  quallQed  to  Judge  of  the 
character  of  the  testimony  than  this  court, 
and  with  the  order  denying  a  new  trial  uiwn 
that  ground  we  are  not  inclined  to  Interfere. 
Fournier  v.  Coudert,  34  Mont.  484,  87  Pac. 
455;  and  cases  cited. 

Exception  Is  also  talcen  to  certain  rulings 
of  the  trial  court  in  admitting  evidence  on  be- 
half of  the  plaiutifr.  It  Is  contended  that 
the  court  erred  In  permitting  the  plalutlff, 
over  objection  of  defendant,  to  testify  that 
he  was  employed  by  the  defendant  to  worlt 
as  a  teamster,  and  it  is  said  that  this  evi- 
dence Is  Incompetent  and  Irrelevant  under  the 
Is.<3ue8  made  by  the  pleadings ;  and  this  (jues- 
tlon  is  presented,  also,  by  certain  Instnictlons 
given  by  the  court.  The  allegation  in  the 
complaint  is  that  the  plaintiff  was  injured 
while  be  "was  pursuing  his  occupation  of 
running  said  whim,"  etc.  But  we  cannot  see 
anything  Inconsistent  between  that  allega- 
tion and  plaintiff's  contention  that  he  was 
actually  employed  as  a  teamster,  but  subse- 
quently put  to  work  running  the  whliu  against 
his  objections  and  protests.  While  actually 
engaged  in  ruiniing  the  whim,  tliat  was  his 
"occupation,"  even  though  he  was  employed 
for  a  different  character  of  work.  We  think 
the  evidence  was  properly  admitted,  and  that 
the  court  correctly  charged  the  Jury  that 
they  might  take  into  consideration  the  fact, 
if  it  was  a  fact,  that  the  plalntl^  was  em- 
ployed for  a  different  kind  or  character  of 
work,  but  put  temporarily  at  work  running 
the  whim,  in  order  to  determine  whether  the 
defendant,  as  master,  liid  discliarged  hla 
duty  towards  the  servant  in  Instructing  him 
as  to  the  dangerous  character  of  such  em- 


ployment. If  the  Jury  fo6nd  that  the  work  of- 
running  such  whim  was  of  a  peculiarly  dan- 
gerous character.  If  tbe  Jury  found  that  the 
plaintiff  was  not  employed  for  this  particular 
work,  that  he  was  not  a  skilled  mechanic, 
that  be  was  ignorant  of  the  machinery  which 
he  was  required  to  operate,  and  that  the 
work  of  operating  it  was  of  a  peculiarly 
dangerous  character,  and  these  facts  were 
known  to  the  defendant,  or  ought  to  have 
been  known  to  him,  then  it  was  the  duty  of 
the  employer  to  give  to  the  employ^  instruc- 
tions as  to  the  dangers  incident  to  such  em- 
ployment. In  Baxter  v.  Roberts,  44  Cal.  187. 
>3  Am.  Rep.  160,  the  rule  is  announced  as 
follows :  "Nor  is  there  any  doubt  that  If  the 
emi)loyer  have  knowledge  or  information 
showing  that  the  particular  employment  is 
from  extraneous  causes  known  to  him  haz- 
ardous or  dangerous  to  a  degree  beyond  that 
wl-  -h  it  fairly  imports  or  Is  understood  by 
tbe  employ*  to  be,  he  Is  bound  to  inform 
the  latter  of  the  fact  or  put  him  In  posses- 
sion of  such  information.  These  general 
principles  of  law  are  elementary  and  firmly 
established.  They  are  usually  applied  to 
cases  in  which  the  employe  has  sustained  In- 
Jury  by  reason  of  gome  defect  or  unsoundness 
In  the  machinery  or  materials  unkuo^vn  to 
him  about  which  he  Is  employed  to  perform  la- 
Ijor  and  of  which  the  employer  knew,  or  might 
have  known  in  the  exercise  of  ordinary  care 
and  vigilance  upon  his  part"  The  act  of  neg- 
ligence charged  against  the  defendant  is  his 
failure  to  exercise  reasonable  care  In  provid- 
ing plaintiff  with  suitable  and  safe  machinery 
with  which  to  work.  Among  other  particular 
defects  in  the  uiaehlnery  mentioned  Is  a  worn 
wire  cable  In  which  some  of  the  strands  are 
alleged  to  have  been  broken  and  pieces  of 
wire  projecting  from  the  cable.  While  plain- 
tiff was  testifying  in  his  own  behalf,  he  was 
asked  by  his  counsel  If  the  cable  was  "as 
smooth  as  a  pencil,  or  like  a  new  piece  of 
rope."  The  question  was  objected  to  as 
leading,  but  the  objection  was  overruled.  The 
answer  of  the  witness  was  not  at  all  re- 
sponsive to  tbe  question,  and,  as  a  motion  to 
strike  out  the  answer  was  not  nmde,  the  de- 
fendant cannot  now  complain,  and  It  Is  un- 
necessary for  us  to  consider  whether  in  fact 
tlie  question  as  formed  was  leading. 

Dr.  Fain,  who  attended  the  plaintiff  at  the 
time  of  his  injury  and  for  some  two  months 
thereafter,  was  permitted  by  the  court,  over 
'he  objection  of  the  defendant,  to  make  ust 
of  plaintiff's  injured  arm  to  demonstrate  or 
explain  his  testimony.  The  reason  urged  for 
the  objection  is  that  the  testimony  already 
given  by  the  plaintiff  was  to  the  effect  that 
other  doctors  had  operated  on  the  injured 
arm  after  Dr.  Pain  ceased  to  give  it  his  care 
and  before  the  trial.  But,  conceding  this  to 
be  true,  we  wholly  fall  to  understand  how  It 
could  affect  the  testimony  of  Dr.  Fain  in  so 
far  a»  bis  conclusions  were  based  uiwn  facta 
obtained  by  him  at  the  time  of  the  injury. 
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or  why  be  c<mld  sot  by  the  iise  of  the  injured 
arm  make  his  testimony  all  the  more  easily 
tmderstood  by  the  Jury.  Such  an  inspection 
of  the  injured  limb  in  the  presence  of  the 
Jury  is  usually  permitted;  at  least,  the  ap- 
plication to  malte  such  inspection  is  addressed 
to  tiie  sound,  legal  discretion  of  the  trial 
court,  and  its  ruling  will  not  be  disturbed 
except  for  a  manifest  abuse  of  such  discre- 
tion. Swift  &  Co.  T.  Rntkowskl,  182  III.  IS, 
M  N.  E.  1038.  We  fail  to  see  wherein  the 
court  abused  its  discretion  in  this  instance. 
For  a  yery  thorough  discussion  of  this  sub- 
ject of  autoptic  proferenoe,  see  2  Wlgmore  on 
Evidence,  c.  37. 

Dr.  Bradley  also  testified  on  l>ehalf  of  the 
plaintiff,  although  he  bad  never  seen  the  in- 
jured arm  until  two  days  before  the  trial. 
By  this  witness  the  plaintiff  was  apparently 
attempting  to  anticipate  and  refute  a  theory 
of  defendant  that  plaintiff  was  simulating, 
and  that  in  fact  his  injuries  were  not  so  seri- 
ous as  he  claimed,  and  also  to  show  that  the 
injuries  were  of  a  permanent  character,  as 
claimed  by  the  plaintiff  in  his  complaint  So 
far  as  the  testimony  given  was  directed  to 
the  question  of  plaiutlCf's  simulating,  it  might 
have  come  more  properly  in  rebuttal ;  but  this 
was  not  the  objection  made  to  it,  and,  in  any 
event,  the  order  of  proof  is  largely  within 
the  discretion  of  the  trial  court  Campt>ell  v. 
Rankin,  2  Mont  363 ;  Tague  v.  John  Capllce 
Co.,  28  Mont.  51,  72  Paa  297.  The  objection 
offered  was  that  it  was  Incompetent  and  Ir- 
relevant, but  we  are  not  able  to  agree  with 
counsel  in  either  of  these  contentions.  The 
defendant  offered  testimony  tending  to  show 
ttiat  plaintiff  had  made  exhibitions  of  the  use 
of  his  injured  arm  some  time  after  the  ac- 
cident and  had  carried  a  bucket  with  con- 
tents of  considerable  weight  in  the  hand  of 
his  injured  arm.  The  evident  purpose  of  this 
evidence  was  to  contradict  the  testimony  of 
plaintiff  that  since  bis  injury  he  had  not  been 
able  to  grasp  anything  with  his  right  hand, 
and  to  leave  the  impression  that  plaintiff  was 
in  fact  simulating.  As  we  have  said,  the  logi- 
cal order  of  proof  probably  was  not  followed ; 
but  the  testimony  of  Dr.  Bradley  that  the 
plaintiff  could  not  simulate  the  condition 
which  the  witness  found,  or  the  consequences 
of  such  condition,  was  twth  competent  and 
relevant. 

Dr.  Bradley  was  also  permitted  to  make  an 
experiment  or  rather  demonstration,  before 
the  Jury.  He  testified  that  the  motor  nerves 
of  plaintiff's  right  arm  were  entirely  destroy- 
ed, and  that  in  sympathy  with  this  condition 

■  the  sensory  fierves,  which  control  the  feeling 
in  the  hand,   had  become  so  far  paralyzed 

'  that  the  plaintiff  had  no  feeling  In  his  hand ; 
and  to  demonstrate  this  he  was  permitted  to 

.stick  a  hypodermic  needle  Into  the  back  of 
plaintiff's  right  hand.  We  cannot  see  any 
objection  to  tbe  order  of  the  court  in  per- 

'  mlttlng  this'  demonstration  l)€fore  the  Jury. 
That  such  demonstrations   are  permitted  Is, 

'quite  genet&llt  recognized  by  the  courts  and 


text-writers.  In  Oslwrne  y.  Detroit  (C.  O.) 
32  Fed.  36,  It  was  held  that,  where  the  plain- 
tiff claimed  to  l>e  paralysed  by  a  fall,  it  was 
not  error  to  permit  a  medical  att^idant  wlio 
bad  not  been  sworn,  to  demonstrate  the  loss 
of  feeling  on  the  part  of  the  plaintiff  by 
thrusting  a  pin  into  the  side  of  plaintiff 
claimed  to  l>e  paralyzed.  See,  also,  2  Jones 
on  Evidence,  {  400,  1  Wlgmore  on  Evidence, 
(  445,  and  2  Wlgmore  on  Evidence,  |  1160, 
where  the  subject  is  treated  at  length. 

Upon  the  trial  counsel  for  plaintiff  offered 
and  read  in  evidence,  over  defendant's  ol>- 
Jection,  certain  mortality  tables  for  the  pur- 
pose of  showing  the  probable  expectancy  of 
plalntifrs  life.  The  particular  objection  urg- 
ed was  that  tlie  tables  were  not  identified, 
but  were  read  by  an  attorney  who  was  not 
a  witness  and  not  under  oath.  While  there 
is  some  conflict  in  the  authorities,  the  weight 
of  the  authorities  seems  to  be  in  harmony 
with  the  trial  court's  ruling  that  the  court 
takes  Judicial  notice  of  standard  mortality 
tables,  and,  if  the  court  Is  satisfied  that  the 
one  offered  is  of  that  character,  no  further 
Identification  is  necessary;  and  it  is  imma- 
terial that  the  portion  read  is  read  by  an  at- 
torney who  is  not  sworn  as  a  witnesp  in  the 
case.  17  Ency.  of  Law  (2d  Ed.)  900;  20Ency. 
of  Law  <2d  Ed.)  886;  Keast  v.  Santa  Teabel 
O.  Min.  Co.,  136  Cai.  256,  68  Pac.  771;  Nelson 
v.  Branford  L.  &  W.  Co.,  76  Conn.  648,  64 
Atl.  303 ;  Lincoln  v.  Power,  above. 

Exception  Is  taken  to  the  refusal  of  tbe 
trial  court  to  permit  tbe  Jury  to  l>e  taken  to 
the  Lehigh  mine  tar  the  purpose  of  inspect- 
ing the  machinery  by  which  tbe  plaintiff  al- 
lied be  was  tatjured.  Certain  drawings  of 
the  machinery  were  presented  to  the  Jury, 
and  upon  inquiry  from  the  court  the  Jurors 
all  said  that  they  understood  -the  situation. 
In  view  of  this  and  the  considerable  distance 
which  the  Jury  would  have  been  compelled  to 
travel  to  the  mine,  we  certainly  cannot  say 
tliat  the  court  abused  its  discretion  In  refus- 
ing defendant's  request  and  that  it  was  a 
matter  of  discretion  in  the  trial  court  Is  set- 
tled beyond  controversy.  Maloney  v.  King, 
30  Mont  158,  76  Pac.  4;  Code  Civ.  Proc.  S 
1081. 

Exception  Is  taken  to  instruction  No.  3 
glvoi  by  tbe  court  It  Is  said  that  it  is  erro- 
neous in  two.  respects :  First  in  that  it  falls 
to  advise  the  Jury  that  they  must  find  that 
the  defendant  had  Icnowiedge  of  the  defect* 
In  the  machinery  of  which  complaint  is  made. 
But  that  objection  is'  not  tenable,  for  it  is 
Immaterial  that  the  master  did  not  know  of 
the  defects  in  order  to  hold  him  liable,  if  by 
the  exercise  of  ordinary  care  he  should  have 
known  of  them.  The  rule  of  law  is  that  the 
master  shall  exercise  reasonable  care  to  pro- 
vide his  servant  with  reasonably  safe  appli- 
ances with  which  to  work.  Anderson  v. 
Northern  Pac.  Ry.  Co.,  34  Mont  181,  85  Pac. 
884.  And  this  rule,  we  think,  was  fully  giv- 
en in  tlie  Instructions  of  the  court  Second, 
It  is  said  tbat  this  instruction  would  baT^ 
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warranted  a  verdict  for  plaintiff,  even  thongh 
he  was  guilty  of  contrlbntory  negligence,  and 
this  contention  might  l>e  Justified  if  this  in- 
struction was  considered  alone;  but  the  in- 
structions should  be  considered  as  a  whole, 
and  In  this  case  the  court  very  fully  and 
clearly  covered  the  questions  of  contributory 
negligence  and  assumption  of  risk  in  instruc- 
tions 6  and  15,  so  that  the  Jury  could  not 
have  been  misled  by  instruction  No.  3.  And 
what  we  have  said  Is  equally  applicable  to 
one  of  counsel's  arguments  against  instruc- 
tion No.  4.  In  instructions  11  and  12  the 
Jury  were  told  what  result  should  be  reached 
in  case  they  found  plaintiff  had  contributed 
by  his  negligence  to  his  own  Injury,  or  had 
assumed  the  risk.  The  other  objection  to  in- 
struction No.  4  and  the  objection  to  Instnic- 
tions  7  and  8  are  based  upon  a  consideration 
of  the  evidence,  and  we  must  content  our- 
selves with  saying  that  we  are  not  able  to 
give  the  evidence  the  same  effect  which  coun- 
sel for  appellant  do. 

Instruction  No.  5  correctly  states  the  law 
applicable  to  this  case.  It  deals  with  the  du- 
ty of  the  master  to  Instruct  his  servant  un- 
der certain  circumstances  such  as  are  pre- 
sented in  this  case,  under  the  plaintiff's  theory 
of  it    1  Labatt  on  Master  &  Servant  c  IG. 

Exception  is  also  taken  to  instruction  No. 
9,  and  it  Is  said  that  this  instruction  would 
warrant  a  verdict  In  plaintiff's  favor,  if  the 
Jury  found  that  he  was  Inexperienced  In 
handling  machinery  of  the  character  he  was 
required  to  handle,  even  though  the  jury 
should  find  that  he  was  guilty  of  contribu- 
tory negligence.  We  think  counsel  for  ap- 
pellant misconstrue  the  language  of  this  con- 
struction. The  evidence  offered  on  behalf  of 
plaintiff  tended  to  show  that  he  had  never 
worked  around  a  mine  before;  that  he  had 
jjever  seen  a  whim  or  wire  cable  before,  knew 
nothing  about  them,  and  in  fact  had  worked 
here  for  portions  of  only  three  days  before 
the  day  of  his  Injury ;  that  he  was  employed 
for  other  work  and  engaged  In  this  particu- 
lar undertaking  under  protest  to  defend- 
ant's foreman  that  he  was  inexperienced  In 
this  particular  character  of  work,  and  did 
not  receive  any  warning  of  the  dangers  Inci- 
dent to  snch  employment  While  some  of 
this  evidence  Is  disputed  by  witnesses  for  de- 
fendant it  was  nevertheless  a  proper  subject 
for  consideration  by  the  jury.  This  Instruc- 
tion merdy  tells  the  jury  that  in  determining 
whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence  they  might  take  into  consid- 
eration his  experience  or  lack  of  experience 
in  the  employment,  and  his  knowledge  or 
lack  of  knowledge  of  the  risks  Incident  to 
such  employment  and  this  is  clearly  correct 
In  Hill  V.  Southern  Pac.  Co.,  23  Utah,  94,  63 
Pac.  814,  it  Is  said :  "And  in  their  (the  jury's) 
deliberations  upon  tills  question  they  had  a 
right  to  take  into  consideration  his  age.  In- 
experience, and  any  lack  of  knowledge  or 
understanding  of  the  risks  incident  to  bis  em- 
ployment In  the  absence  of  any  explanation 


to  him  of  the  dangers  connected  the  -ewlth 
by  his  employer.  'After  all,  it  is  not  so 
much  a  question  whether  the  party  injured 
has  knowledge  of  all  the  facts  in  his  situa- 
tion, but  whether  he  is  aware  of  the  danger 
that  threatens  him.  What  avails  It  to  him 
that  all  the  facts  are  known,  If  he  cannot 
make  the  deduction  that  peril  arises  from 
the  relation  of  the  facts?  The  peril  may  be 
a  fact  In  Itself  of  which  he  should  be  inform- 
•ed.*"  And  see  numerous  casee  cited.  When 
this  Instruction  is  read  In  connection  with  In- 
structions 6,  10,  and:  11,  we  think  It  Is  not 
open  to  any  o.  the  criticisms  made  upon  It 

The  answer  of  the  defendant  Is  In  effect 
a  general  denial  of  all  the  material  allega- 
tions of  the  complaint  excepting  the  allega- 
tion of  plaintltTs  employment,  and  a  plea  of 
contributory  negligence  and  one  of  a8sumi>- 
tlon  of  risk.  By  instructior  No.  11  the  court 
told  the  jury  that  the  burden  of  proof  was 
upon  the  defendanr  to  establish  the  defense 
of  contributory  negligence,  and  a  like  rule 
vas  announced  with  respec<'  to  the  defense 
of  assumption  of  risk  in  instruction  No.  17. 
Appellant  contends  tha'  these  Instructions  are 
erroneous,  and  cites  Kennon  v.  Gilmer,  4 
Mont  433,  2  Pac.  21,  and  later  cases,  and 
contends  further  that  the  evidence  on  the 
part  of  the  plaintiff  shows,  or  tends  to  show, 
that  his  negligence  contributed  to  his  Injury, 
and  that  be  assumed  the  risk  incident  to 
such  employment  We  are  not  able  to  make 
either  of  these  deductions  from  the  evidence 
offered  on  plalntlfTs  behalf,  and  conclude 
therefore  that  the  rule  announced  in  Ken- 
non V.  Gilmer  has  no  application,  and  that 
the  Instructions  correctly  state  the  law.  Nord 
V.  Boston  &  Mont  C!on.  C.  &  S.  Mln.  Co.,  30 
Mont.  48,  75  Pac.  (581. 

Instruction  No.  14  Is  criticised  upon  the 
grotmd:  First,  that  it  is  too  ccMnplex  to  he 
understood;  and,  second,  that  It  was  apt  to 
lead  the  jury  away  from  a  consideration  of 
the  question  whether  the  plaintiff  contrilnited 
to  his  own  injury.  Again,  we  arc  unable  to 
agree  with  counsel  In  either  of  these  conten- 
tions. In  our  view  this  Instruction  contains 
a  clear  and  concise  statement.  The  rule 
which  it  announces  Is,  to  say  the  least,  as 
favorable  to  appellant  as  be  could  possibly 
require. 

In  appellant's  t3>eciflcatlons  of  error,  in- 
structions 12  and  18  are  mentioned,  but  no 
argument  is  made  In  the  brief  upon  either  of 
these.  No.  18  is  mentioned  In  the  body  of 
the  brief,  but  the  argument  Is  directed  to 
the  giving  of  No.  17  and  is  not  applicable  at 
all  to  Instruction  No.  18. 

Exception  Is  taken  to  the  refusal  of  the 
trial  court  to  give  each  of  four  instructions 
asked  by  the  defendant  The  first  of  these  is 
erroneous,  in  that  It  casts  the  burden  of  proof 
that  plaintiff  was  not  guilty  of  contributory 
negligence  upon  him,  whereas,  the  court  cor- 
rectly told  the  jury  that  the  burden  of  prov- 
ing the  affirmative  of  that  issue  was  upon  tha 
Digitized  by  VjOOQlC 


Mont) 


DONOVAN  T.  McDEVlTT. 


49 


dofendant.  There  is  probably  not  a  correct 
copy  of  the  second  of  these  offered  Instruc- 
tions In  this  record,  since  what  is  printed  is 
wholly  meaningless  in  the  first  portion  of  It 
If  the  instruction  was  offered  in  the  same 
form  as  it  appears  in  the  transcript,  the 
court  would  have  erred  grievously  If  It  had 
given  it.  The  third  of  these  offered  instruc- 
tions covers  substantially  the  same  ground  as 
No.  15,  given  by  the  court,  and  for  that  rea- 
son no  injury  resulted  from  the  court's  re- 
fusal to  give  It  The  last  of  these  offered  In- 
structions assumes  a  fact  which  was  directly 
in  dispute,  viz.:  Was  plaintiff  employed  to 
run  this  whim?  Plaintiff  contends  that  he 
was  employed  as  a  teamster,  and  went  to 
work  running  the  whim  against  his  protests, 
and  only  for  fear  of  losing  employment  in 
case  he  refused.  On  the  contrary,  defend- 
ant cwitends  that  he  employed  plaintiff  for 
the  very  purpose  of  running  this  whim.  The 
court  properly  refused  to  give  this  Instruc- 
tion. It  Is  always  error  for  a  trial  court  to 
assume  as  a  fact  a  matter  which  Is  directly 
In  Issue.  Lindsley  v.  McGrath,  34  Mont  564, 
87  Pac.  961. 

Upon  the  whole  record  the  case  appears  to 
have  been  fairly  tried  and  submitted  to  the 
jury  under  instructions  as  favorable  to  the 
defendant  as  he  could  ask. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLY,  0.  X,  and  SMITH,  J.,  concur. 


DONOVAN  V.  McDEVITT  et  al. 
(Snpreme   Court  of  Montana.    Oct   25,   190T.) 

1.  ExECtrriON  —  Restbainino    Saie  — Exist- 
EWCB  or  Remedy  at  Law. 

Where  a  judfcment  creditor  attempt!)  to  sell 
the  debtor's  property  upon  an  execution  after 
the  judgment  has  been  otherwise  satisfied,  an 
injunction  will  not  lie  to  enjoin  the  sale,  since 
the  debtor  lias  an  adequate  remedy  at  law  nnder 
Code  Civ.  Proc.  8  1201,  providint;  that  where 
a  judgment  is  satisfied  otherwise  than  upon  an 
execution,  the  court  may  compel  an  acknowledg- 
ment of  satisfaction  by  the  creditor,  or  may 
order  an  entry  of  satisfaction  without  it 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Diff. 
vol.  21,  Execution,  S  498.] 

2.  ACCOOWT— RiOHT  TO  AOCOIJNTIWG — ReMEDT 
AT  liAW. 

Where  plaintifll  knows  the  exact  amount 
due  him  on  a  simple  account,  he  is  not  entitled 
to  an  accounting,  since  he  has  an  adequate  reme- 
dy in  an  action  for  a  money  judgment  at  law. 

3.  Pleaoinq  —  Gencral     Deuubbbb  —  Scope 
AND  Extent. 

Where  a  complaint  is  suflBcient  on  its  face 
to  support  a  money  judgment,  it  is  proof  against 
a  general  demurrer  which  merely  raises  the 
question  whether  plaintiff  is  entitled  to  any  re- 
lief under  the  facts  stated. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  39,  Pleading,  U  482,  4&.] 

4.  Jddgment— Relief— CoicPLAiNT  Wabbant- 
iKO  Leoai.  Relief. 

Where  a  complaint  in  an  equitable  action 
foils  to  state  facts  warranting  equitable  relief, 
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but  does  state  facts  sufficient  to  support  a  mon- 
ey judgment,  suitable  relief  will  be  given. 

[Ed.  Note. — For  cases  in  jioint.  see  Cent.  Dig. 
vol  30,  Judgment  S§  434,  435,  441.] 

5.  Action— .-Vbolition  of  Diffebent  Forms- 
Retention  OF  Pbinciples. 

While  by  the  express  provisions  of  Code 
Civ.  Proc.  8  460,  there  is  but  one  form  of  civil 
action  whether  at  law  or  in  equity,  the  princi- 
ples applicable  to  the  different  actions  at  com- 
mon law  are  recognized. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  8>  257-261.] 

6.  Pleadino  —  Complaint  —  Prayeb  fob  Re- 
LiEr— Necessity— SuFFiciEN  cy. 

While  by  the  express  provisions  of  Cod« 
Civ.  Proc.  8  671,  the  prayer  for  relief  is  made 
a  part  of  the  complaint,  it  is  independent  of 
the  statement  of  facts  constituting  tlie  cause  of 
action,  and,  if  the  facts  stated  entitle  plaintiff 
to  any  relief,  a  general  demurrer  will  not  lie. 
no  matter  what  the  form  of  the  prayer  is  or 
whether  there  is  any  prayer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39.  Pleading,  8  143.] 

7.  Same. 

The  sufficiency  of  the  prayer  in  the  com- 
plaint is  not  raised  by  a  general  demurrer,  that 
not  being  a  defoct  for  which  a  demurrer  will 
lie  under  Code  Civ.  Proc.  8  680,  notwithstand- 
ing Code  Civ.  Proc.  8  1003,  provides  that  the 
relief  granted  plaintiff,  where  there  is  no  answer, 
cannot  exceed  that  which  he  demands. 

8.  Appeal  Record— Filing  of  Papers— Stat- 
utory Provisions. 

Where  the  clerk  certifies  that  the  record 
transmitted  contains  copies  of  all  pa)>ers  con- 
stituting the  judgment  roll,  it  is  a  sufficient  com- 
pliance with  Code  Civ.  Proc.  8  1736,  requiring 
appellant  upon  an  appeal  from  a  judgment  to 
furnish  a  copy  of  the  judgment  roll. 

Appeal  from  District  Court,  Cascade  Coun- 
ty;  J.  B.  Leslie,  Judge. 

Action  by  James  Donovan  against  James 
McDevitt  and  another.  From  a  Judgment 
for  defendants,  plaintiff  api)cal8.  Reversed 
and  remanded. 

.Tas.  Donovan  and  C.  A.  Spaulding,  for  ap- 
pellant Downing  &  Stephenson,  for  respond- 
ents. 


IIOLLOWAT,  J.  On  November  5,  1901, 
James  McDevitt  recovered  a  judgment  against 
the  appellant  Donovan,  in  a  mortgage  fore- 
closure proceeding,  and  on  April  19tta  fol- 
lowing an  order  of  sale  was  Issued;  but 
before  the  day  of  sale  the  parties  entered  into 
a  stipulation  which  fixed  the  amount  of  Don- 
ovan's Indebtedness  to  McDevitt  provided  for 
Its  payment  in  certain  installments,  and  for  a 
stay  of  execution  if  such  Installments  were 
paid.  It  also  provided  that  McDevitt  should 
collect  rent  from  certain  property  belonging 
to  Donovan,  and  apply  such  rentals  towards 
the  discharge  of  the  judgment.  The  sum  of 
S695  was  paid  by  Donovan  on  the  judgment. 
On  October  20,  1903,  counsel  for  McDevitt 
without  notice  to  Donovan,  secured  an  order 
of  sale,  had  certain  real  estate  seized  and 
sold  by  the  sheriff,  and,  upon  the  sheriff's  re- 
turn t>elng  filed,  had  a  deficiency  judgment 
for  $223.07  docketed  against  Donovan,  and 
on  May  28,  1906,  caused  an  execution  to  be 
Issued  and  certain  real  estate  in  Great  Fails 
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belonging  to  DonoTan  to  be  levied  upon  and 
advertised  for  sale  to  satisfy  such  deficiency 
Judgment.  Donovan  thereupon  commenced 
this  action  against  McDevitt  and  tbe  sheriff 
of  Cascade  county,  setting  forth  the  facts 
above  narrated,  and  alleging,  further,  that 
between  May  10,  1902,  and  November  11, 
1904,  McDevitt  had  collected  rents  from  the 
property  mentioned  In  the  stipulation  to  the 
amount  of  $675,  with  which  he  refused  to 
discharge  bis  deficiency  judgment,  and  for 
which  he  has  failed  and  refused  to  account 
It  Is  further  alleged  that  McDevitt  has  no 
other  claim  against  Donovan,  and  that,  after 
satisfying  such  deficiency  judgment,  there 
still  remains  a  balance  due  Donovan  in  the 
sum  of  $451.93.  Tbe  prayer  of  the  complaint 
Is  for  an  injunction  restraining  the  sheriff 
from  selling  the  property  seized  or  proceed- 
ing further  under  the  execution,  and  that  Mc- 
Devitt be  required  to  account  for  the  rents 
received,  and  for  general  relief.  To  this 
complaint  the  defendants  Interposed  a  gener- 
al demurrer,  which  was  sustained,  and,  the 
plaintiff  electing  to  stand  upon  his  complaint 
his  default  was  entered  and  judgment  ren- 
dered and  entered  In  favor  of  the  defendants, 
dismissing  plaintiff's  complaint  dissolving  a 
temporary  restraining  order  theretofore  is- 
sued, and  awarding  defendants  their  costs. 
From  tliat  judgment,  the  plaintiff  has  ap- 
pealed. 

While  some  question  is  raised  as  to  the  suf- 
flclency  of  the  demurrer  to  raise  the  question 
determined  by  the  district  court  still,  assum- 
ing, without  deciding,  that  it  was  sxifilcient 
It  did  not  merely  raise  the  question  of  the 
sufficiency  of  the  allegations  in  the  complaint 
to  state  a  cause  of  action  entitling  plaintiff 
to  the  relief  demanded.  A  general  demurrer 
raises  the  question:  Does  the  complaint 
state  facts  sufficient  to  constitute  a  cause  of 
action?  In  other  words,  under  the  facts 
stated,  Is  tbe  plaintiff  entitled  to  tbe  relief 
demanded,  or  any  relief?  And,  if  so,  tbe 
oomplaint  Is  proof  against  a  general  demur- 
rer. In  16  Encyclopaedia  of  Pleading  and 
Practice,  793,  tbe  rule  Is  stated  as  follows: 
"Under  Code  procedure  gwieraliy,  tbe  func- 
tion of  a  demurrer  in  respect  to  pleadings  Is 
to  determine  the  sufficiency  of  the  facts  al- 
leged therein  to  constitute  a  cause  of  action 
or  a  defense,  and  not  to  determine  whether 
or  not  facts  are  stated  whlcb  are  sufficient  to 
entitle  tbe  pleader  to  the  relief  demanded, 
lu  other  words,  to  sustain  tbe  demurrer  it 
must  appear  that  upon  tbe  facts  pleaded,  no 
relief  can  be  had." 

(a)  Does  the  complaint  state  facts  sufficient 
to  constitute  a  cause  of  action  for  an  injuno- 
tlon?  It  is  a  well-recognized  rule  tbat  a 
court  of  equity  will  not  interfere  to  enjoin 
the  enforcement  of  a  judgment,  if  the  jud|^ 
ment  debtor  has  a  plain,  speedy,  and  ade- 
quate remedy  at  law.  And  that  the  plain- 
tiff Donovan  had  sacb  a  remedy  in  this  In- 
-etance  is  perfectly  plain.  Section  1201  of  the 
Code  of  Civil  Procedure,  am(»g  other  things, 


provides :  "  •  «  •  Whenever  a  judgment 
Is  satisfied  in  fact  otherwise  than  upon  an 
execution,  the  party  or  attorney  must  give 
such  acknowledgment,  or  make  such  indorse- 
ment and  upon  motion  the  court  may  compel 
it  or  may  order  the  entry  of  satisfaction  to 
be  made  without  it"  Under  this  section, 
plaintiff  could  have  had  all  the  relief  wbicli 
an  injunction  would  afford  him,  and  for  this 
reason  bis  complaint  does  not  state  facts 
sufficient  to  warrant  the  Issuance  of  an  in- 
junction. Gregory  v.  Ford,  14  Cal.  139,  78 
Am.  Dec.  639;  Imlay  v.  Carpentier,  14  Cal. 
173 ;  Ketchum  v.  Crippen,  37  Cal.  223. 

(b)  Does  the  complaint  state  facts  suffi- 
cient to  entitle  tbe  plaintiff  to  an  account- 
ing? Tbe  purpose  of  a  suit  for  an  account- 
ing is  to  have  settled  a  complicated  account, 
tbe  exact  status  of  which  plaintiff  is  unable 
to  determine  for  himself;  for,  if  be  knows 
tbe  exact  amount  due  him  on  the  account 
a  court  of  law  can  furnish  him  a  complete 
remedy.  Under  such  circumstances,  his  ac- 
tion is  one  for  a  money  judgment  and  not  a 
suit  for  an  accounting.  According  to  the  al- 
legations in  plaintiff's  complaint,  McDevitt 
has  collected  $675  belonging  to  plaintiff, 
against  which  the  defendant's  only  claim  is 
liis  deficlen(>y  judgment  amounting  to  $223.07; 
so  that  If  these  allegations  be  true,  an  ac- 
tion for  a  money  judgment  for  $451.93  woald 
afford  plaintiff  all  the  relief  to  which  be 
could  possibly  be  entitled,  and,  since  be  has 
this  adequate  remedy  at  law,  equity  will  not 
Interfere. 

(c)  Does  tbe  complaint  state  facts  soffldent 
to  entitle  the  plaintiff  to  any  relief?  We 
think  it  is  sufficient  upon  its  face  to  entitle 
the  plaintiff  to  a  money  judgment  It  suffi- 
ciently appears  tbat  the  defendant  is  indebted 
to  plaintiff  In  the  sum  of  $451.93  for  money 
had  and  received,  assuming  tbe  allegatlcms  of 
tbe  complaint  to  be  true,  and,  this  being  so, 
the  complaint  was  proof  against  a  general  de- 
murrer. It  Is  Immaterial  that  the  plaintiff 
demanded  equitable  relief.  Holden  v.  War^ 
ren.  118  N.  C.  326,  24  8.  E.  770.  The  rule  is 
well  settled  that  where  plaintiff  proceeds  up- 
on tbe  theory  that  his  remedy  is  by  a  suit  in 
equity,  but  bis  complaint  falls  to  state  facts 
sufficient  to  entitle  blm  to  equitable  relief 
but  does  state  facts  sufficient  to  entitle  blm 
to  a  money  judgment,  be  will  not  be  dis- 
missed from  court  but  will  be  given  the  re- 
lief to  which  be  appears  to  be  entitled.  Bliss 
on  Code  Pleading,  §  162.  This  rule  has  been 
recognized  and  applied  in  this  stata  Good- 
rich Lumber  Co.  v.  Davie,  13  Mont  76,  32 
Pac.  282 ;  Aldritt  v.  Panton,  17  Mont  187,  42 
Pac.  767;  Western  Plumbing  Co.  v.  Fried,  33 
Mont  7,  81  Pac.  394,  114  Am.  St  Rep.  799. 
While  we  recognize  the  principles  applicable 
to  the  different  actions,  particular  forms  for 
which  are  required  at  common  law,  we  do  not 
recognize  the  distinct  forms  for  such  actions. 
There  Is  but  one  form  for  civil  actions  under 
our  Code  (Code  Civ.  Proc.  $  460),  whether 
the  actionsape  ^tla^go^  ta^  g^'^J^OOglC 
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The  prayer  of  the  complaint  Is  no  part  of 
the  statement  of  a  cause  of  action.  Pox  t. 
Graves,  46  Neb.  812,  65  N.  W.  887 ;  Hlatt  v. 
Parker,  29  Kan.  765 ;  Pomeroy's  Code  Reme- 
dies, i  580.  It  Is  true  that  the  prayer  Is  made 
a  part  of  the  complaint  by  section  671  of  the 
Code  of  Civil  Procedure ;  but  It  is  made  such 
part  Independently  of  the  statement  of  facts 
constituting  the  cause  of  action.  And,  If  the 
facts  stated  in  the  body  of  the  complaint  en- 
title the  plaintiff  to  any  relief,  a  general  de- 
murrer will  not  lie,  no  matter  what  may  be 
the  form  of  the  prayer,  or,  indeed,  whether 
there  is  any  prayer  at  all.  Hlatt  v.  Parker, 
supra;  Culver  v.  Rodgers,  83  Ohio  St.  537; 
Sannoner  v.  Jacobson  &  Co.,  47  Ark.  31,  14 
S.  W.  458;  Parker  v.  Norfolk,  etc.,  Ry.  Co., 
119  N.  C.  677,  25  S.  E.  722.  It  may  be  that 
the  plalntifT  cannot  recover  a  money  judg- 
ment without  a  prayer  in  his  complaint  de- 
manding the  same  and  stating  the  amount  to 
which  he  deems  himself  entitled.  But  this 
question  is  not  raised  by  a  general  riemurrer, 
and  this  Is  so  notwithfltandlng  the  provisions 
of  section  1003  of  tlic  Code  of  Civil  Proce- 
dure. The  grounds  of  a  demurrer  are  stated 
In  section  680  of  the  Code  of  Civil  Procedure, 
and  neither  the  Informality  of  the  prayer  nor 
the  total  absence  of  one  is  mentioned  In  that 
section.  The  defects  for  which  a  demurrer 
will  He  are  those  named  In  the  statute,  and 
no  others  can  be  reached  by  It.  Bliss  on  Code 
Pleading,  f  401 ;  Marie  v.  Oarrison,  83  N.  Y. 
14.  In  order  to  affirm  the  Judgment  of  the 
district  court,  this  court  must  find  that  the 
complaint  does  not  state  facts  sufficient  to 
entitle  the  plaintiff  to  any  relief,  and  this  we 
cannot  do.  It  would  be  Idle  to  speculate  as 
to  what  situation  would  be  presented  In  the 
event  the  plaintiff  does  not  amend  the  prayer 
of  his  complaint,  and  the  defendant  McDevltt 
should  decline  to  answer.  No  doubt  that 
situation  would  be  met  by  appropriate  action 
on  the  part  of  the  district  court  in  case  it 
should  arise.  See,  however.  Hall  v.  Hall,  38 
How.  Prac.  97. 

Upon  oral  argument,  and  without  any  mo> 
tlon  to  dismiss  the  appeal,  counsel  for  re- 
spondent suggested  tliat  this  court  should  not 
consider  the  reK-ord  presented  upon  this  ap- 
peal because  of  certain  defects  mentioned, 
and  referred  to  Featherman  v.  Granite  Coun- 
ty, 28  Mont.  462.  72  Pac.  972.  But  the  doe- 
trine  aimounced  In  that  ease  was  modified 
In  the  later  case  of  Olavln  v.  Lane,  20  Mont. 
228,  74  Pae.  406.  The  Code  requires  that 
upon  appeal  from  a  Judgment  the  appel- 
lant must  furnish  this  court  with  a  copy  of 
the  Judgment  roll.  Code  Civ.  Proc.  {  1730. 
In  this  instance  the  clerk  certifies  that  the 
record  furnished  does  contain  copies  of  all 
papers  constituting  the  Judgment  roll,  and 
we  think  there  is  therefore  a  suffloient  com- 
pliance with  the  provisions  of  that  section, 
under  the  facts  of  this  case. 

The  Judgment  Is  reversed  and  the  cause 
remanded  to  the  district  court,  with  direc- 
tions to  vacate  the  Judgment  entered,  annul 


the  order  sustaining  the  demurrer,  and  over- 
rule the  demurrer. 
Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


McDonald  et  al.  v.  DANIELS. 

(Supreme  Court  of  Kansas.     Oct.  5,  1907.) 

1.  Replevin— Title  to  Maintain, 

One  who  holds  the  full  legal  title  to  person- 
al property,  the  beneficial  ownership  of  which 
be  shares  witli  another,  may  in  bis  own  name 
maintain  an  action  to  recover  the  possession 
thereof  from  a  stranger. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  S§  45,  46.] 

2.  Tbial— Motion  fob  Judgment  on  Plain- 
tiff's Openino — ^Pleading— Objections— 
Sufficiency. 

Where  a  plaintiff  in  replevin  pleads  gen- 
eral ownersliip,  and  at  the  trial  it  is  develoi)ed 
that,  while  he  holds  the  full  legal  title  thereto, 
he  is  obliged  to  account  to  another  for  a  por- 
tion thereof,  the  queMtion  whether  it  was  not 
necessary  for  him  to  have  set  out  in  his  petition 
the  full  facts  regarding  his  ownership  cannot 
l>e  raised  by  an  objection  that  such  facts  show 
that  he  is  not  the  real  party  in  interest,  and 
is  not  entitled  to  recover  all  of  the  property. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Jackson  Coun- 
ty; Marshall  Gephart,  Judge. 

Action  by  William  Daniels  against  D.  J. 
McDonald  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

B.  C.  Mltchner  and  Lathrop,  Morrow,  Fox  & 
Moore,  for  plaintiffs  In  error.  Charles  Hay- 
den,  for  defendant  in  error. 

MASON,  J.  William  Daniels  brought  an 
action  against  D.  J.  McDonald  to  recover  the 
possession  of  i)ersonal  proi)erty,  descrlbe<l  as 
a  grading  outfit,  which  the  latter  had  caused 
to  be  seized  upon  an  attachment  against  Ben 
Daniels,  the  father  of  William;  the  sheriff 
being  Joined  as  a  defendant.  The  plaintiff 
recovered  Judgment,  and  the  defendants  pros- 
ecute error. 

The  petition  was  drawn  in  general  terms; 
the  only  allegation  with  re8i)ect  to  the  title 
of  the  property  l)elug  that  the  plaintiff  was 
Its  owner.  Tiie  preilmiuary  statement  made 
in  his  behalf  to  the  Jury,  however,  developed 
that  his  claim  was  that  bis  title  originated 
In  this  way :  The  property  was  at  one  time 
o\Nnied  by  his  father,  who  executed  to  hini  a 
chattel  mortgage  to  secure  a  debt  which  was 
therein  dest'ribed  as  owing  to  him,  but  which 
In  fact  included  a  sum  wiiieli  his  father  owed 
to  his  sister.  Afterwards  in  satisfaction  of 
tlie  mortgage  his  father  gave  him  a  bill  of 
sale  of  the  proijerty,  under  whicli  he  took 
possession,  holding  it  until  it  was  taken  from 
him  by  the  sheriff.  The  plaintiff's  evidence 
was  in  accordance  with  this  statement.  The 
defendants  now  contend  that  no  recovery 
should  have  been  had — first,  l)ecaiise  under 
this  statement  the  plaintiff  was  only  a  part 
owner  of  the  property,  and  J-'o»Id 


Igitized  by 


;y"'{!^a'6gfe 


53 


92  PACIFIC  BEPOKXEB. 


(Kaa 


tain  r^levln  without  joining  bis  co-owner, 
his  sister ;  and,  second,  because  the  title  dis- 
closed by  the  evidence  was  special,  and  was, 
therefore,  not  provable  under  an  allegation 
of  general  ownership. 

The  first  contention  fails,  because  the  plain- 
tiff was  not  merely  a  Joint  owner  with  his 
sister.  He  had  tlie  full  legal  title,  and  the 
fact  that  he  was  under  an  obligation  to  ac- 
<ount  to  another  with  respect  to  a  part  of 
the  proi>erty  did  not  prevent  ills  maintaining 
ns  sole  plnlntifT  an  action  against  a  stranger 
for  its  possession.  This  was  determined  In 
Donplas  v.  Wolf.  6  Kan.  S8,  where  it  was 
held  that  "a  porsoii  l)uying  bonds  for  another, 
jind  buying  them  in  Iiis  own  name,  may  main- 
tain an  action  in  his  own  name  for  tlie  re- 
<;overy  of  the  iwssession  of  them."  In  the 
opinion  it  was  said:  "The  piaintifTs  testi- 
mony tended  to  sliow  a  general  and  also  a 
special  ownership  of  the  bonds  in  himself, 
and  a  right  to  the  pos.session  thereof.  *  *  » 
If  Douglas  twught  the  Ijonds  for  Harwood 
with  Harwood's  money,  and  bought  them  in 
his  own  name,  then  he  was  entitled  to  the 
possession,  and  had  an  interest  in  the  bonds, 
because,  by  reason  of  the  pureliase  in  his  own 
name,  he  had  incurred  a  rospouslbllity  to 
Harwood  greater  than  if  bought  in  Har- 
wood's name.  He  stood  charged  with  Har- 
wood's nicney.  If  he  bought  the  bonds  for 
liim.  and  in  his  name,  then  he  might  say  to 
Harwood:  'I  have  bought  your  iionds,  but 
tliey  have  been  seized  by  the  sheriff  without 
fault  of  mine.  You  must  look  to  him  for 
tiu :.!.'  If  bought  in  the  name  of  plaintiff,  he 
was  responsible  to  Harwood  for  their  deliv- 
eiT,  and  had  to  reiKjssess  himself  of  them  by 
action  to  enable  him  to  make  such  a  de- 
livei-y." 

The  proposition  involved  In  the  second  con- 
tention is  more  open  to  doubt.  The  syllalius 
to  Ward  v.  Ryba,  58  Kan.  741,  51  Pac.  223, 
reads:  "An  agent  who  takes  in  his  own 
name  a  bill  of  sale  of  personal  property  In 
jMiyment  of  a  debt  due  to  his  principal,  and 
who  upon  taking  possession  of  the  property 
for  his  principal  is  dispossessed  of  it  by  third 
parties,  cannot  maintain  replevin  In  his  own 
mime  for  its  repossession  under  a  general 
allegation  of  ownership  in  himself,  without 
stating  the  facts  In  relation  to  his  special  In- 
terest and  right  of  possession."  In  distin- 
guishing the  earlier  cases,  where  the  petition 
likewise  alleged  only  a  general  ownership, 
the  court  said:  "The  case  of  Douglas  v. 
Wolf,  6  Kan.  89,  Is  cited  as  authority  for  the 
maintenance  of  replevin  by  an  agent  in  his 
own  name  against  strangers  for  the  recovery 
of  his  principal's  property.  It  was  stated  in 
tliat  case  that  'the  plaintiff's  testimony  tend- 
ed to  show  a  general  and  also  a  siwcial  own- 
ership in  the  property  Itself.'  The  case  of  an 
agent  witii  an  interest  of  his  own  In  his  prin- 
cipal's proi)erty  Is  entirely  different  from  the 
one  under  consideration.  In  such  case  the 
agent  may  maintain  the  action  in  his  own 
name,  lei-ause  he  has  an  interest  in  the  prop- 


erty; and  this  is  the  ground  upon  which  the 
decision  of  Douglas  t.  Wolf,  supra,  rests,  as 
do  also  a  large  number  of  like  cases."  It 
would  appear  that  Daniels,  having  a  bene- 
ficial intere.st  in  the  property,  as  well  as  the 
full  legal  title,  was  entitled  to  maintain  re- 
plevin without  pleading  a  special  ownership. 

We  conclude,  however,  that  this  question 
is  not  fairly  raised,  for  this  reason:  When 
the  opening  statement  for  the  plaintiff  was 
ended,  the  defendants  asked  for  Judgment  for 
the  reason  tlrnt  the  statement  dLsclosed  that 
he  was  not  the  real  party  in  Interest  and  was 
not  entitled  to  recover  the  entire  property. 
This  motion  challenged  only  the  right  of  the 
plaintiff  to  maintain  the  action  without  join- 
ing his  sister.  It  did  not  direct  attention  to 
the  question  whether  the  ownership  he  claim- 
ed was  special  or  general.  Had  the  objection 
now  relied  upon  been  distinctly  pointed  out 
at  that  time,  the  plaintiff  might  have  seen 
fit  to  ask  leave  to  amend.  From  that  moment 
the  defendants  were  as  fully  advised  of  the 
claims  of  the  plaintiff  as  though  an  amend- 
ment had  in  fact  been  made.  Under  these 
circumstances  it  would  not  be  In  furtherance 
of  justice  to  reverse  the  judgment,  even  al- 
though it  might  be  thought  that  the  petition 
was  technically  defective  in  not  setting  out 
in  greater  detail  the  facts  upon  which  the 
plaintiffs  claim  was  based. 

Complaint  is  also  made  that  the  plaintiff 
was  permitted  to  testify  in  so  many  words 
that  he  was  the  owner  of  the  property.  The 
error  in  this  res]>ect  was  not  material,  inas- 
much as  all  the  facts  upon  which  bis  claims 
of  ownership  were  based  were  fully  brought 
out  in  the  course  of  the  examination.  "Per- 
mitting a  witness  to  state  that  she  owned 
property,  the  title  to  which  was  the  subject 
of  the  controversy,  was  not  prejudicial  error, 
where  It  was  followed  by  an  extended  ex- 
amination of  the  witness  by  both  parties,  in 
which  she  gave  in  detail  the  circumstances 
of  her  purchase  and  the  manner  in  which  she 
acquired  the  proiierty."  Sparks  v.  Bank,  68 
Kan.  148,  74  Pac.  619. 

The  greater  part,  but  not  all,  of  the  prop- 
erty, was  shown  to  have  been  sold  by  the 
sheriff.  The  court  directed  the  Jury  to  find 
the  value  of  this  portion  at  the  time  of  the 
seizure.  An  objection  made  to  this  Instruc- 
tion, because  there  was  no  evidence  of  Its 
value  at  that  time,  api>ears  from  the  record 
not  to  be  well  founded  in  fact  The  value 
of  the  remainder  of  the  property  was  found 
at  the  date  of  the  commencement  of  the  ac- 
tion, some  three  weeks  after  tlie  levy  of  the 
attachment;  and  this  also  Is  objected  to. 
There  is  nothing  to  indicate  any  substantial 
prejudice  in  this  resjiect.  Moreover,  the  po- 
sition of  the  defendants  on  the  subject  was 
not  made  clear  at  the  trial. 

The  other  matters  presented  have  been  ex- 
amined, but  no  ground  of  reversal  is  found. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 
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FIRST   XAT.  BANK  OF  IIUTCIIIXSOX  v. 

I'EAUCE. 

(Supremo  Court   of   Kaniias.    Oct.   3,    1907.) 

1.  STATfTE.S— .\MB.M)MENT. 

.\i>  lurt  of  thf  Iiegi«lnture.  incidantally 
tomhiuK  ujxai  tlio  vnbjoct  of  n  forin<T  not.  and 
nmi'niliiijr  it  hy  iniplk-ation.  is  not  within  thp 
inhibition  of  s.vti<)n  Iti,  art.  2.  of  the  CJonsti- 
liition.  rrijuirins  that  tlie  UfW  aot  tihall  contain 
till'  si-tti();i   or   -pctions  anicndptl. 

I  Kil.  N't't".— For  onsps  in  point,  spc  CVnt.  Diff. 
vol,  44.  S-atntPS.  S  2(H!.l 

2.  Samk  -TtTi.r  OF  Act. 

iMinptPi-  ltV<.  )i-  :«<».  of  th«  r>aw»  of  18)M). 
ix  noi  ohuDxioiis  to  tlie  oonfUitutional  require- 
iii'n\  tln>t  llii-  Kiibji'ct  of  tlic  act  shall  bo  clearly 
i-xjin  !.-ccl  ill  its  titlo. 

IK  I.  Noir.- -For  (-iscs  in  point,  soc  Cont.  DiR. 
vol.  44.  Stanitos.  i  t.'Kt.) 

(Sylliihiis  hy  the  ('ourt.1 

Frror  from  Di-xtriot  ("ourt,  Ness  County; 
Cli;i.<.  E.  Lobiloll.  JiulKC. 

.Vet  ion  iiy  the  First  Natiouttl  Bunk  of 
IIut<-liin.xim  nt^iiiUHt  S.  C.  rciirce.  From  a 
jutlKtufUt  hi  lt«  favor  for  less  than  the 
amount  chiimoil.  iilaintiff  brings  error.  Af- 
liriu(><l. 

Yandeveer  &  Martin,  for  plaintiff  in  error. 
Foulks  &  WilKon  for  defendant  In  error. 

JOHNSTON,  C.  J.  S.  C.  Pearce  executetl 
a  promiHsory  note  for  $:K)0,  payable  to  C.  A. 
Uathbun  one  year  after  date,  and  at  the 
fume-  time  gave  a  mortgage  on  real  estate  to 
>ie(-ure  the  payment  of  the  note.  Rathbtui 
transferred  the  note  and  mortgage  to  the 
First  National  Bauk  of  Hutchinaon,  but  no 
rpford  of  the  assignment  or  transfer  was 
made.  I'earce.  having  no  knowledge  of  the 
assigniueut.  paid  the  indebte<luess  to  Bath- 
bun,  except  $20  of  interest.  When  the  bank 
insisted  on  the  payment  of  the  note,  Pearce 
answered  that  he  had  previously  paid  the 
mortgage  debt  to.  the  apparent  owner,  ex- 
cept *2(»  of  inteiVHt.  which  he  then  tendered, 
ami  he  also  contended  that  as  no  assignment 
of  the  mortgage  had  been  recorded  or 
brought  to  his  uotice,  as  the  statute  n-- 
•luires,  the  debt  was  discharged.  A  verdict 
and  Judgment  for  the  120  i«nceded  to  be  due 
n>sult»Ml  from  a  trial,  and  of  these  complaint 
is  made. 

The  Justiiication  for  the  iiaymeut  to  ICatli- 
bun  is  based  on  "An  act  in  relation  to  as- 
■><iKnuents  «>f  real  estate  mortgages  and  to 
npcal  chapter  Itio  of  the  Session  Laws  of 
l-!!7."  Laws  ISlMJ,  p.  34(),  c.  KW,  8  3. 
.Vniong  other  things,  it  provides  for  the  re- 
cording of  assignments  of  mortgages,  and 
if  an  assignment  has  been  made  and  not 
re<-ord('d  a  jiaynient  by  the  mortgagor  to  the 
nuirtgagce  will  operate  to  extinguish  the 
mortgage  iudebtedues.s.  'I'hat  this  will  be 
the  effect  of  the  act,  if  it  is  deemed  to  be 
valid,  is  not  denied,  but  it  is  contended 
that  it  violates  a  limitation  of  tiie  Constitu- 
tion and  is  therefore  without  force.  The 
first  ccnfention  is  that  se<tion  3  of  the  act 
when  passed  was   amendatory  of   the  gen- 


eral statute  then  in  force  relaHng  to  bond><, 
notes,  aiJd  bills  (Gen.  St.  1901,  c.  14), 
and  as  the  new  act  does  not  contain  the 
se<-ti<)ns  amended  It  violates  the  second 
clause  of  section  10  of  article  2  of  the  Con- 
stitution. .-Vn  examination  of  the  two  acts 
discloses  that  there  Is  no  close  relatloushi]) 
between  thorn.  The  earlier  one  prescribes 
rules  governing  ImiiuIs,  note.s,  and  bills  of 
exclMiuge,  while  the  later  one  is  complete  in 
it.self  and  provides  for  the  recording  of  as- 
slgnnients  of  real  estate  mortgages  and  the 
payment  of  mortK:i«e  Indebteilnoss.  Inci- 
dentally the  act  tiinches  proniissorj-  notes  ns 
well  as  other  kinds  of  mortgage  Indebted- 
ness, but  it  does  not  affwt  negotlaiile  in- 
struments not  secured  by  real  estate  mort- 
gages. It  is  plain  th.nt  the  purpose  and 
scojie  of  the  later  enactment  are  (luite  dis- 
tinct from  and  Independent  of  those  of  th<» 
earlier  one.  It  Is  true  that  the  statute  in 
(juestion,  like  most  legislative  avts,  does 
remotely  affect  existing  legislation,  but  It 
only  amends  the  earlier  act  by  implication, 
and  the  objection  that  counsel  makes  does 
not  reach  amendments  of  that  character. 
It  was  exi)ressly  held,  In  the  recent  case 
of  Parker-Washington  Co.  v.  Kansas  City, 
73  Kan.  722.  8.">  Pac.  7S1.  that:  "Statutes 
which  affect  the  amendment  of  existing 
laws  by  Implication  are  not  within  the  pur- 
view of  the  constitutional  jirovlsion  that 
•no  law  shall  be  revived,  or  amended  un- 
less the  new  act  contain  the  entire  act 
revived,  or  the  section  or  sections  amended, 
and  the  section  or  sections  amended  shall 
be  repealed.'" 

The  second  contention  Is  that  the  suli- 
.tect  of  the  act  is  not  clearly  expressed  In  its 
title.  The  title  of  the  act,  as  will  be  noted, 
is  general  and  inclusive  in  character,  and. 
within  the  interpretation  given  to  the  first 
clause  of  section  16  of  article  2  of  the  Con- 
Rtltutlon,  the  title  fairly  covers  the  provi- 
sions embraced  In  the  act. 

The  Jndgment  of  the  district  court  will 
be  affirmed.     .Ml  the  .Tustloes  conctirring. 


CAMPBELL  ot  nl.   v.   LOTWK   NO.   90.   AN- 
CIENT  FREE   &  ACCEPTED 
MASONS  et  »1. 
(Svipreme  Conrt  of  Kansas.    Oct.  H.  1007.) 

1.  Sat.e— Brkacii  of  Warranty— Estoppel. 

A  party  to  a  conti-Hct  will  not  be  estopped 
from  setting  up  a  breach  of  warranty  by  iiis 
failure  to  comply  with  an  immaterial  condition, 
altlionch  it  is  expressed  in  the  oontraot  to  be  a 
conilition  precedent. 

2.  Samk— Defai'i.t  ok  Purchaskr. 

Where  a  written  contract  for  the  sale  of 
property  contains  wari-anties  conditioned  upon 
iwymepts  of  the  purcliase  price  being  made  ac- 
cording to  the  terms  of  the  oontrRct.  the  failure 
to  pay  the  first  installment  when  due  will  not 
e?top  the  purohawr  from  relying  ujion  the 
breach,  where  it  aopears  that  the  failure  to 
make  the  payment  furnished  no  excuse  for  the 
nealect   of  the  vendor  to  remedy   the  breach. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43.  Sales,  §  1220.J  n»n»alr> 
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3.  Same— Actios  for  Tbice. 

A  written  contract  for  the  sale  of  a  heating 
plant  contained  certain  warranties  conditioned 
upon  payments  of  the  purchase  price  bein^  made 
in  accordance  with  the  terms  of  the  contract. 
When  the  plant  was  installed,  it  was  conceded 
that  it  failed  to  fulfill  the  warranties.  UeU. 
that  the  failure  of  the  purchaser  to  pay  the  first 
installment  of  the  purchase  price,  which  was 
due  by  the  contract  when  the  plant  wag  in- 
stalled, did  not  estop  the  purchaser  from  setting 
up  the  breach  of  warranty  as  a  defense  to  an  ac- 
tion for  the  purchase  price. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dit 
vol.  43,  Sales,  i  1229.] 

4.  Same— Modification  of  Contbact. 

In  an  action  to  recover  the  purchase  price 
of  a  heating  plant  sold  upon  a  written  contract 
which  allowed  the  vendor  to  have  until  the  sec- 
ond winter  to  fulfill  certain  warranties,  Ju-ld, 
that  the  evidence  showed  a  valid  and  sufficient 
consideration  to  support  a  subsequent  oral  ajfree- 
ment  by  which  the  vendor  agreed,  if  permitted 
to  alter  the  plan  and  scheme  of  the  heatiuK 
plant,  to  remove  the  same  at  once  in  case  it 
failed  to  fulfill  the  warranties  after  the  altera- 
tions were  made. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty ;   W.  E.  Stanley,  Judge  Pro  Tern. 

Action  by  A.  K.  Campbell  and  others, 
known  as  the  Cami)b«ll  Heating  Company, 
against  I/Klge  No.  09,  Ancient  Free  and  Ac- 
cepted Masons,  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

R.  L.  Holmes,  Charles  G.  Yaukey,  and  Lk 
W.  Byram,  for  plaintiffs  In  error.  II.  C. 
Sluss  and  J.  A.  Brubacber,  for  defendants 
In  error. 

PORTER,  J.  This  action  was  brought  to 
recover  for  the  price  of  a  beating  plant 
placed  in  the  building  of  defendants  in  er- 
ror under  a  written  contract  The  answer 
set  up:  (1)  A  general  denial;  (2)  a  breach 
of  warranty ;  and  (3)  a  subsequent  oral  con- 
tract between  the  parties,  made  after  the 
plant  was  Installed  and  found  to  be  defect- 
ive, by  which  plaintiffs  agreed  that  If  they 
were  allowed  to  make  certain  alterations 
in  the  building  and  plant  they  would  remove 
the  plant  provided  It  did  not  work  satis- 
factorily and  In  accordance  with  the  original 
warranty.  It  was  alleged  that  these  altera- 
tions wore  made,  and  that  the  plant  still 
proved  defective.  The  court  having  over- 
ruled a  demurrer  to  these  defenses,  a  reply 
was  filed  denying  the  making  of  the  oral 
contract,  and  alleging  that  if  there  was  any 
breach  of  warranty  defendants  by  their 
actions  bad  made  it  impossible  to  comply 
with  the  warranties.  The  ease  was  tried 
to  the  court  and  judgment  rendered  for  de- 
fendants, which  plaintiffs  seek  to  reverse. 
The  refusal  of  the  court  to  sustain  tlie  de- 
murrer to  the  second  and  third  defen.«es  of 
the  answer  is  the  principal  ground  relied  up- 
on as  error. 

By  the  written  contract  the  purchase  price 
of  the  heating  plant  was  ^.'KX),  which  de- 
fendants were  to  pay  as  follows :  "Three 
hundred  and  fifty  dollars  when  plant  is  com- 


pleted and  one  hundred  and  fifty  dollars  Feb- 
ruary Ist,  1904,  provided  beater  fulfills  its 
guaranty."  There  was  also  the  following 
provision:  "Guaranties  herein  are  condi- 
tioned on  payments  being  made  according  to 
contract."  It  Is  conceded  that  the  allega- 
tions of  the  second  defense  of  the  answer 
were  sufficient  to  set  up  a  breach  of  the  ex- 
press warranty,  but  it  is  insisted  that  by 
the  terms  of  the  contract,  t)efore  defendants 
could  avail  themselves  of  the  breach,  they 
must  have  paid  the  fSiX)  when  the  plant  was 
completed;  that  the  payment  of  this  sum 
was  a  condition  precedent  to  the  right  to  rely 
upon  any  warranty.  It  Is  said  that  the  con- 
tract expressly  conditioned  the  enforcement 
of  its  guaranties  upon  payments  being  made 
as  agreed,  and  that,  the  condition  being  a 
reasonable  one,  there  are  no  valid  reasons 
why  it  should  not  be  upheld.  It  is  beyond 
question  a  principle  of  the  law  of  contracts 
that  the  failure  to  comply  with  a  condition 
precedent  to  the  right  to  enforce  a  warrant.v 
will  prevent  the  setting  up  of  the  breach  ei- 
ther as  a  defense  or  in  an  action  uix>n  the 
warranty.  The  general  rule  is  stated  as 
follows  In  30  A  &  E.  Enc.  of  Law,  p.  199: 
"The  contract  of  sale  mny,  and  frequently 
does,  fix  conditions  precedent  to  the  exist- 
ence of  any  rights  under  the  warranty,  and 
a  failure  by  the  buyer  to  comply  with  such 
conditions,  when  they  are  not  unreasonable, 
is  fatal  to  his  remedy  for  a  breach  of  the 
warranty,  whether  he  attempts  to  exercise 
it  by  an  action  on  the  warranty  or  by  set- 
ting up  the  breach  of  warranty  in  defense 
to  an  action  for  the  purchase  money."  The 
rule  was  followed  in  Furneaux  r.  Esterly 
&  Son.  3C  Kan.  539,  13  Pac.  824,  the  syllabus 
of  which  reads:  "When  a  machine  Is  sold 
upon  a  conditional  warranty  which  express- 
ly provides  that  the  purchaser  shall  have  a 
certain  time  In  which  to  test  the  machine, 
and  if  it  falls  to  fulfill  the  warranty  the  pur- 
chaser shall  give  the  seller  written  notice 
stating  wherein  it  fails,  held,  that  to  avail 
himself  of  the  benefits  of  the  warranty  the 
purchaser  must  render  substantial  compli- 
ance with  the  agreement;  and  that  if  no 
written  or  actual  notice  was  given,  and 
thei'e  was  no  waiver  of  the  condition,  the 
warranty  cannot  be  enforced  against  the 
seller."  The  same  doctrine  was  affirmed  in 
Aultman  >.  WIer.  67  Kan.  674,  74  Pac.  227. 
So  in  Windmill  Co.  v.  Piercy,  41  Kan.  763, 
21  Pac.  793,  where  the  contract  provided 
that  if  the  mill  failed  to  work  properly  the 
purchaser  should  give  30  days'  notice  there- 
of, and  the  company  was  to  have  30  days 
after  receipt  of  tne  notice  to  remedy  the  de- 
fect. It  wos  held  that  his  failure  to  give  the 
notice  of  the  defects  was  an  excuse  for  the 
failure  of  the  company  to  remedy  them. 

But  it  is  not  every  condition  of  this  kind 
which  can  be  regarded  as  a  condition  prece- 
dent, although  expressed  as  such  in  the  con- 
tract. Some  consideration  must  always  be 
given  to  the  nature  of  the  condition  and  ihe 
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effect  a  noncompliance  will  bare  upon  the 
lights  of  the  party  in  whose  favor  it  is 
reserved.  A  party  will  not  be  estopped  from 
aettlng  up  a  breach  of  warranty  by  his  fail- 
ure to  comply  with  an  Immaterial  condition. 
The  dlstiuction  between  the  requirement 
here  and  the  condition  in  cases  like  that 
of  Fumeaux  t.  Esterly  &  Son,  supra,  Is 
readily  seen.  There  the  natural  consequen- 
ces of  the  failure  to  give  notice  to  the  vendor 
would  be  to  hinder  and  prevent  the  vendor 
from  remedying  the  defect  TBe  condition 
was  not  only  reasonable,  but  it  was  material 
and  necessary  to  protect  the  rights  of  the 
vendor.  The  failiire  to  pay  the  first  install- 
ment npon  the  purchase  price  of  the  beating 
plant,  although  expressly  declared  to  be  a 
condition  precedent  to  the  right  to  Insist  upon 
the  guaranties,  was  not  a  condition  which  can 
be  said  to  have  affected  materially  the  rights 
of  plaintiffs  in  error  or  to  have  prevented 
or  hindered  them  from  fulfilling  the  guaran- 
ties. The  measure  of  damages  for  the  fail- 
ure to  pay  money  when  due  Is  the  Interest 
on  the  money  for  the  time  payment  is  de- 
layed, and  It  Is  apparent  that  the  loss  of  tbe 
use  of  tbe  $350  had  no  connection  with  the 
failure  of  plaintiffs  In  error  to  make  tbe 
plant  answer  tbe  warranties  and  thus  avoid 
the  breach.  Tbe  defendants  therefore  were 
not  precluded  or  estopped  from  setting  up 
the  breach  of  warranty  by  tbe  failure  to  pay 
the  amount  due  when  the  plant  was  complet- 
ed. However,  if  it  were  conceded  that  the 
demurrer  to  this  defense  should  have  been 
sustained  on  tbe  ground  that  it  failed  to 
allege  payment  of  tbe  first  Installment,  the 
cause  should  not  for  that  reason  be  reversed, 
as  the  error,  If  any,  was  cured  by  what  oc- 
curred at  tbe  trial.  No  authority  Is  needed 
for  the  proposition  that  such  a  condition 
may  be  waived  by  the  party  In  whose  favor 
it  is  reserved,  and  that  such  waiver  may 
either  be  express  or  Implied.  The  evidence 
which  was  not  objected  to  shows  that  plain- 
tiffs by  their  conduct  waived  this  condition. 
No  request  was  made  for  the  payment  until 
after  defendants  bad  demanded  that  the 
plant  be  removed,  which  was  after  It  was 
found  that  the  alterations  and  changes  made 
had  not  removed  tbe  difficulty.  Plaintiffs  at 
the  time  the  changes  were  agreed  to  con- 
ceded that  tbe  plant  had  not  fufllled  its  war- 
ranties, in  view  of  which  it  is  apparent  that 
they  either  considered  that  tbe  plant  was  as 
yet  Incomplete,  and  therefore  no  payment  due, 
or  regarded  it  as  useless  to  Insist  upon  de- 
fendants making  a  payment  under  tbe  cir- 
cumstances. 

It  is  contended  that  the  demutrer  to  the 
third  defense  should  have  been  sustained  for 
the  reason  that  It  set  up  an  oral  contract 
which  was  void  for  want  of  consideration. 
It  alleged  that  after  the  plant  was  installed 
it  was  found  to  be  defective,  and  that  plain- 
tiffs promised  that  if  they  were  allowed  to 
make  certain  changes  in  the  plant,  and  it 
tlieu  failed  to  comply  with  tbe  warranties, 


they  would  remove  it  at  once.  It  was  ar- 
gued that  tbe  changes  were  simply  the  cut- 
ting of  openings  Into  certain  flues  In  tbe 
chimneys  and  tbe  changing  of  an  air  pipe  to 
conduct  air  from  one  of  tbe  prUicipal  rooms 
back  to  the  heating  plant,  and  that  these 
were  changes  which  plaintiffs  were  bound  to 
make  if  found  to  be  necessary,  and  which 
defendants  were  bound  to  permit  to  be  made 
under  tbe  original  contract  At  first  blush,  it 
would  seem  that  there  is  much  force  in  the 
contention ;  that  plaintiffs  having  contracted 
to  put  In  a  heating  plant  which  would  beat 
the  building,  it  was  their  duty  to  use  such  a 
plan  as  would  bring  about  tbe  result;  and 
that  after  the  plant  had  been  Installed  it  was 
their  duty  to  make  It  fulfill  every  warranty, 
and  equally  the  duty  of  defendants  to  grant 
them  every  reasonable  opportunity  to  remove 
any  defects  that  appeared.  If  this  were 
true,  It  would  seem  to  follow  that  there  was 
no  consideration  for  either  promise  In  the 
alleged  oral  contract  In  tbe  third  defaise, 
however,  defendants  make  all  tbe  allegations 
contained  la  their  second  defense  part  of  tbe 
third  as  fully  as  if  written  out  therein,  and 
since  we  have  found  tbe  second  defense  to  be 
good  tbe  demurrer  was  properly  overruled. 

Upon  tbe  trial  It  was  shown  that  after 
tbe  changes  and  alterations  in  the  plant  bad 
been  made,  it  was  again  tested  and  failed  to 
furnish  sufficient  beat.  Defendants  then  serv- 
ed notice  upon  plaintiffs  demanding  that  the 
plant  be  at  once  removed.  Plaintiffs  refused 
to  remove  tbe  plant  and  stood  upon  a  clause 
of  the  contract  which  provided  that :  "If  said 
beating  company  fails  to  make  beater  ful- 
fill its  guaranty  by  tbe  end  of  the  second 
winter,  they  shall  remove  the  plant  and  re- 
fund all  money  paid,  with  Interest  at  eight 
per  cent,  per  annum  if  not  paid  at  maturity, 
and  expense  of  collection  If  not  paid  within 
sixty  days  after  due."  Considerable  corres- 
pondence took  place  between  the  parties,  and 
plaintiffs  called  attention  of  defendants  to 
tbe  failure  to  pay  tbe  $350,  which  they  stated 
was  a  condition  precedent  This  appears  to 
be  the  first  time  that  a  demand  was  made 
for  the  payment  of  the  first  Installment  of 
the  purchase  price.  It  is  contended  that  un- 
der the  foregoing  provision  of  the  contract 
plaintiffs  were  entitled  to  have  until  the  sec- 
ond winter  to  make  the  beater  fulfill  tbe  re- 
quirements and  warranties  of  the  contract 
The  answer  of  defendants  to  this  contention 
Is  that  nnder  tbe  subsequent  oral  agreement 
plaintiffs  were  bound  to  remove  the  plant 
On  tbe  trial  of  the  case,  defendants  succeed- 
ed in  showing  what  must  be  regarded  as  a 
consideration  for  tbe  making  of  the  subse- 
quent oral  agreement  Tbe  testimony  was 
admitted  without  objection.  Indeed,  much 
of  it  was  furnished  by  plaintiffs  in  error, 
and  there  is  no  dispute  concerning  any  of  tbe 
facts,  except  that  plaintiffs  in  error  4eny  that 
they  agreed  to  remove  the  plant  In  tbe  event 
It  failed  to  comply  with  tbe  warranties  after 
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appears  from  the  evidence  that  plaintiffs  un- 
dertook to  Install  a  beating  apparatus  in  ac- 
cordance with  a  well-understood  system  for 
heating  and  ventilating  buildings.  The  plant 
was  designed  to  be  operated  by  forcing  lieat- 
ed  air  from  the  air  cliamber  of  the  furnace  to 
the  lodge  room  by  means  of  one  pli^e,  and. 
in  connection  therewith  and  as  part  of  the 
same  system,  another  pipe  was  designed  to 
conduct  the  cold  air  from  the  room  back  to 
the  air  chamber  of  the  furnace,  there  to  be 
mixed  with  fresh  air,  heated,  and  returned 
to  the  room.  The  plan  contemplated  a  con- 
stant and  continuous  circulation  of  all  the 
air  in  the  room  and  economy  in  the  amount 
of  fuel  used  In  the  furnace.  That  these  were 
distinctive  features  of  the  system  was  abund- 
antly established  by  the  testimony  of  Mr. 
Campbell,  manager  of  the  plaintiff  company, 
and  Mr.  Lucas,  his  superintendent,  who  in- 
stalled the  plant  The  latter  testified  that 
by  using  a  return  pipe  to  take  the  cold  air 
from  a  room  in  this  manner  less  fuel  is  re- 
quired to  heat  the  room  than  would  be  re- 
quired where  that  plan  is  not  used.  Indeed, 
this  may  be  said  to  be  a  matter  of  common 
observation  and  experience.  After  it  was  in- 
stalled and  tested  it  proved  to  be  unsatis- 
factory, and  Mr.  Campbell  on  the  witness 
stand  conceded  that  it  had  at  that  time  fail- 
ed to  comply  with  the  warranties.  He  so 
stated  to  the  trustees  of  the  lodge  at  a  meet- 
ing held  for  the  purpose  of  deciding  what 
should  be  done.  He  expressed  the  opinion, 
in  substance,  that  by  changing  the  original 
scheme  and  plan  of  the  system  so  as  to  use 
also  the  return  pipe  to  force  heated  air  di- 
rect from  the  furnace  to  the  room,  and  by 
cutting  openings  in  three  chimneys  to  carr.v 
tlie  cold  air  outside,  instead  of  taking  it 
Iwck  to  the  furnace,  the  room  might  be  suc- 
cessfully heated.  He  frankly  admitted  to  the 
trustees  that  these  changes  might  not  solve 
the  difficulty,  but  he  believed  they  would. 
The  evidence  of  tlie  trustees  was  that  he  was 
then  asked  what  he  would  do  If  tliey  consent- 
ed to  these  alterations  provided  the  heater 
failed  to  heat  the  room,  and  he  replied  tliat 
in  that  case  he  would  at  once  remove  the 
plant.  It  is,  we  think,  veiy  plain  that  in  the 
making  of  the  subyetjuent  oral  agreement  de- 
fendants agree<l  to  give  up  something  of 
value  wliich  under  the  original  contract  they 
were  entitled  to  Insist  upon  receiving,  and 
for  which  they  liad  bargaineil.  They  con- 
sented to  allow  plaintiffs  to  change  the  orig- 
inal plan  and  scheme  of  the  apparatus,  and 
to  dispense  with  some  of  the  distinctive  fea- 
tures of  the  system  contractetl  for,  and  to  ac- 
cept In  lieu  thereof  something  different  and 
likely  to  prove  of  much  less  value.  Every 
(me  who  is  at  all  acciuainted  with  the  heating 
of  iiouses  by  means  of  liot  air  furnaces  will 
readily  recognize  the  well-known  advantages 
of  a  system  whicii  combines  the  ventilating 
and  beating  of  a  bou.se  by  pipes  designed 
to  draw  the  cold  air  out  of  rooms  back  to 
the  air  chamber  of  the  furnace  over  the  crude 


system  which  was  In  use  more  than  ."Vl  years 
ago,  and  which  corresponds  verj-  clo>'ely  to 
that  attempted  to  be  employed  by  the  changes 
and  alterations  made  by  plaintiffs.  There- 
was  therefore  a  valid  and  binding  considera- 
tion  for  the  subsequent  oral  agreement  to  re- 
move the  plant  if  It  failed  to  comply  with  the- 
warranties,  and  the  Judgment  of  the  trial 
court  is  a  finding  that  such  an  agreement 
was  made  and  determines  the  controversy. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


PliYI.ER  T.  PACIFIC  PORTIi.VXD  CEMKXT 
CO.    (Sac.  1,452.) 

(Supreme  Court  of  California.    Oct.  2,   1907.) 

1.  Tbial— Verdict— Gknebai.  Vekuict  —  Si-E- 
ClAt  Verbict. 

A  general  verdict  implies  a  findinK  in  favor 
of  tlie  prevailing  party  of  every  fact  essential 
to  his  action  or  defense,  while  special  tindinKS 
test  the  general  verdict  as  to  whether  it  was  tiie 
result  of  misapplication  of  the  law  to  Hndiugs 
in  material  conflict  with  the  findinga  implied 
from  the  general  verdict. 

[Ed.  Note. — For  ca.ses  in  point,  .see  Cent.  Dig. 
vol.  40,  Trial,  ff  8(»S)-812,  871-874.] 

2.  Same— Special    Verdict— Requests— Suf- 
ficiency. 

Code  Civ.  Proc.  |  625.  providing  that  the 
court  on  the  request  of  any  of  the  parties  must 
direct  the  jury  to  lind  a  special  verdict,  reqnires 
the  court  on  proper  request  of  either  part.v  to 
direct  the  jnry,  it  they  return  a  general  verdict, 
to  give  answers  to  any  material  question,  which 
will  enable  the  court  to  «ppij  the  law  to  the 
facts  actually  found. 

fEd.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  4<J,  Trial,  S§  836-839.] 

3.  Same. 

\  request  for  a  special  verdict,  authorized 
b,v  Code  Civ.  Proc.  §  625,  requiring  the  court 
on  proper  request  to  direct  the  jurj-  to  find  a 
special  verdict,  cannot  be  refused  on  the  ground 
that  it  does  not  include  the  word.s  in  the  Code, 
"in  case  .vou  find  a  ^neral  verdict."  though  th<* 
court  in  giving  its  direction  of  a  spe<'ial  verdict 
should  direct  that  the  jury  need  not  return  find- 
ings on  particular  facts,  unless  they  agree  on 
a  general  verdict. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  837.] 

4.  Same— Issues. 

An  issue  of  fact  arises  when  an  allegation 
of  one  party  is  actually  or  impliedly  denied  b.v 
the  other,  but  the  issue  may  sometimes  relate  to 
a  fact  capable  of  being  resolved  into  two  or 
more  essential  elements  and  a  failure  to  ])rove 
either  of  which  will  leave  the  issue  unproven, 
in  which  case  a  special  finding  on  any  single 
essential  element  inconsistent  with  a  general 
verdict  will  be  as  fatal  as  a  special  verdict  on 
the  broader  issue. 

5.  Pleading— Issues. 

Under  the  rules  of  pleading,  there  is  no 
replication  to  the  answer,  though  it  consists  of 
a  plea  in  avoidance,  but  every  fact  in  .support  of 
the  plea  is  deemed  denied  and  constitutes  an 
issue  on  tlie  record. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  |§  321-330,  1212-1210.] 

0.  Same. 

A  plaintiff  may  meet  a  defense  consisting 
of  a  plea  in  avoidance  not  only  by  evidence  in 
rebuttal  to  the  evidence  offered  in  its  sui)port, 
but  by  proof  of  some  fact  in  avoidanee  whicii 
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it  has  had  no  opportunity  to  plead  and  aa  to 
which  there  is  no  formal  issue. 

TEd.  Note— For  cases  In  point,  see  Cent.  Dig. 
vol.  39.  Pleading,  »  1237-1251.] 

7.  TriaI/— SPKCiAt  Vebdict— ByrECT. 

A  finding  in  favor  of  plaintiff  ou  a  par- 
ticular question  of  fact  in  avoidance  is  fatal  to 
-a  general  verdict  for  defendant. 

TEd.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  46.  Trial,  SS  857-860.] 

8.  Same. 

Under  Code  Civ.  Proc.  8  625,  requiring  the 
-court  on  request  to  direct  the  jnry  to  find  a 
special  verdict  on  any  of  the  issues  if  they  ren- 
der a  general  verdict,  etc.,  special  verdicts  and 
Rpecial  findings  are  identical  in  everything  ex- 
-cept  the  name,  and  it  is  immaterial  if  the  re- 
queat  of  a  party  happens  to  speak  of  special 
findings  when  a  special  verdict  is  sought. 
'9.  Same. 

The  court  in  determining  whether  a  party 
baa  a  right  to  special  findings  must  determine 
whether  a  question  will  admit  of  a  direct  an- 
swer,  or  whether  an  answer  favorable  to  the 
party  preferring  the  request  will  be  inconsistent 
with  a  general  verdict  for  the  adverse  party, 
and.  where  these  conditions  are  satisfied,  the 
request  should  be  granted,  whether  an  issue  is 
called  a  question  of  fact  or  a  question  of  fact 
is  called  an  issne,  or  whether  the  request  re- 
lates to  one  or  several  questions. 

10.  Same. 

The  term  "special  verdict,"  in  Code  Civ. 
Proc.  {  625,  requiring  the  court  on  request  to 
■direct  the  jury  to  find  a  special  verdict,  does  not 
mean  a  finding  on  every  material  issue,  but  the 
object  of  the  statute  is  to  determine  whether  a 
general  verdict  is  or  is  not  against  the  law. 

11.  Same. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye while  attempting  to  descend  from  a  plat- 
form to  an  unguarded  walk  three  feet  wide,  the 
issue  was  whether  there  was  a  sufficient  threat 
of  danger  arising  from  smoke  to  justify  the 
employe  to  descend  while  it  was  dark,  special 
interrogatories  whether  the  accident  was  caus- 
ed by  the  failure  of  the  employer  to  provide 
guards  on  the  walk,  wiiether  the  injury  was 
caused  by  the  quantity  of  smoke  about  the 
walk,  rsbether  the  smoke  was  such  as  to  threat- 
en the  employ^  with  bodily  injury,  and  whether 
the  employe  knew  tbat  there  were  no  guards 
on  the  walk,  were  proper  for  they  directed  the 
jury  to  find  the  cause  of  the  Injury  and  deter- 
mine the  issne. 

12.  S.AMK. 

Under  Code  Civ.  Proc.  {  623.  requiring  the 
<;ourt  on  request  to  direct  a  special  verdict,  etc., 
a  re<^ue.st  for  a  special  verdict  embracing  no 
questions  that  the  counsel  for  the  adverse  party 
could  have  omitted  to  discuss  in  his  argumeni, 
and  which  were  submitted  to  counsel  for  the 
adverse  party  long  enough  before  lie  commenced 
his  argument  to  enable  him  to  file  bis  objec- 
tions to  the  allowance  of  the  request,  was  made 
in  time. 

13.  Same. 

Under  Code  Civ.  Proc.  g  625,  requiring  the 
court  on  request  to  direct  the  jury  to  find  a 
special  verdict,  a  request  for  a  special  verdict 
need  not  be  submitted  to  the  adverse  party, 
though  the  court  may  do  so. 

14.  Same. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy^.  the  complaint  charged  that  the  injury  re- 
sulted from  the  concurrent  operation  of  the  act 
of  the  employer  in  maintaining  an  unguarded 
walk,  and  in  permitting  smoke  to  envelop  the 
space  abont  the  walk,  requested  interrogatories 
whether  the  accident  was  caused  by  the  failure 
of  the  employer  to  guard  the  walk,  or  whether 
the  injury  was  caused  by  smoke  enveloping  the 
space,  were  proper,  though  the  jury  conid  not 
give  a  categorical  answer ;  Code  Civ.  Proc.  S 
*'>2i,  requiring  the  court  ou  request  to  direct  the 


jury  to  find  a  special  verdict,  not  requiring  the 
interrogatories  to  be  susceptible  of  answer  by 
yes  or  no. 
Angellotti  and  Sloes,  JJ.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Solano  County;  Li.  G.  Harrier,  Judge. 

Action  by  James  Plyler  against  the  Pacific 
Portland  Cement  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

See  87  Pac.  3©5. 

O.  H.  Wilson,  Peter  F.  Donne,  and  A.  A. 
Moore  (Stanley  Moore,  of  counsel),  for  ap- 
pellant   E^ank  B.  Devlin,  for  respondent. 

BEATTT,  C.  J.  This  Is  an  action  for  dam- 
ages for  personal  injuries,  in  which  the  plain- 
tiff recovered  a  judgment  for  $2,500,  from 
which  the  defendant  appeals. 

The  only  questions  presented  for  decision 
arise  out  of  the  refusal  of  the  trial  judge  to 
direct  the  jury  to  return  a  special  verdict 
upon  certain  Issues  or  particular  questions  of 
fact  A  number  of  rather  technical  objec- 
tions to  the  form  and  manner  and  time  of 
presenting  the  request  for  this  direction  are 
urged  by  respondent  In  justification  of  Its 
refusal,  and.  In  order  to  a  proper  considera- 
tion of  most  of  these  objections.  It  will  be 
necessary  to  state  In  some  detail  the  circum- 
stances of  the  case.  The  defendant  owns 
and  operates  a  quarry  and  plant  for  the 
manufacture  of  cement  The  plaintiff  was 
employed  as  a  carpenter  in  and  about  the 
plant  In  the  most  elevated  portion  of  the 
works,  known  as  the  "Rock  Crusher  Build- 
ing," was  a  large  bin  for  the  reception  of 
rock  from  the  quarry.  Over  the  bin  was  a 
platform,  to  reach  which  It  was  necessary  to 
pass  along  a  plank  walk,  15  feet  In  length 
and  3  feet  wide,  extending  from  the  outer 
wall  of  the  building  to  the  side  of  the  bin, 
and  from  that  point  to  ascend  a  ladder  about 
9  feet  in  height.  The  walk  was  suspended 
19  feet  above  the  cement  floor  of  the  building, 
and  was  unprovided  with  rails  or  guards. 
In  May,  1904,  defendant's  foreman  called 
upon  the  plaintiff  and  two  other  carpenters 
to  go  with  him  to  the  platform  over  the  bin, 
and  to  bring  their  tools  for  the  purpose  of 
doing  some  work  there.  The  plaintiff,  ac- 
cording to  his  own  testimony,  was  42  years 
of  age,  and,  as  a  carpenter,  was  used  to  sta- 
gings and  ladders.  He  bad  been  upon  the 
platform  before  for  the  purpose  of  repairing 
a  beveled  wheel,  had  passed  over  the  same 
places,  and  knew  the  situation  perfectly.  On 
this  occasion  he  went  with  the  foreman  and 
the  other  carpenters  to  the  platform  as  di- 
rected, but  when  there  they  found  that  the 
place  w^as  so  obscured  by  smoke  from  the 
furnaces  that  they  could  not  see  to  do  the 
work,  an  attempt  was  made  to  turn  on  some 
incandescent  lights,  but  there  was  no  current, 
and  the  forom.in  descended  for  the  purpose  of 
turning  on  the  ctirrcut  at  the  switch,  btit  was 
unable  to  do  so  by  reason  of  the  fact  that 
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there  was  no  current  there.  He  then  re- 
turned to  the  platform,  but  the  plaintiff  and 
his  two  companions  on  account  of  the  In- 
creasing smoke  had  descended  the  ladder  for 
the  purpose  of  tearing  the  building.  His 
companions  passed  the  walk  In  safety,  but 
plaintiff,  who  was  the  last  to  leave,  lost  his 
footing  at  the  bottom  of  the  ladder,  and  fell 
to  the  floor  of  the  building,  sustaining  the 
Injuries  here  complained  of. 

The  grounds  of  the  action,  as  stated  In  the 
complaint,  were  that  the  platform  where 
plaintiff  was  directed  to  work  was  an  unsafe, 
unsuitable,  and  dangerous  place,  and  the 
means  of  ascending  to,  and  descending  from, 
the  platform  were  dangerous,  unsuitable,  and 
unsafe,  all  of  which  was  known  to  the  de- 
fendant and  unknown  to  plaintiff;  that  the 
plank  walk  was  unsafe  for  want  of  rails  and 
guards,  which  It  was  the  duty  of  defendant 
to  provide;  that  while  the  plaintiff  was  on 
the  platform  In  obedience  to  the  direction  of 
the  foreman,  and  exercising  due  care,  defend- 
ant carelessly  and  negligently  caused  and 
suffered  a  great  volume  and  quantity  of  dense 
smoke  to  arise  and  envelop  the  space  in  and 
about  said  plank  walk,  ladder,  and  platform, 
rendering  it  Impenetrable  to  sight,  and  caus- 
ing partial  suffocation  of  plaintiff  and  en- 
dangering bis  life  if  be  remained,  thus  ren- 
dering it  necessary  for  him  to  descend  the 
ladder  In  the  dark  by  reason  of  which,  In 
stepping  from  the  ladder  to  the  plank  walk, 
he  missed  his  footing  and  fell,  thereby  sus- 
taining the  Injuries  in  question.  The  bill  of 
exceptions  contained  In  the  record  does  not 
purport  to  embrace  all  the  evidence  intro- 
duced at  the  trial,  but  it  shows  that  there 
was  a  conflict  of  evidence  as  to  the  issues 
above  stated,  and  It  clearly  appears  from  the 
plaintiff's  own  testimony  that  there  was 
nothing  dangerous  about  the  platform,  plank 
walk,  or  ladder  to  a  man  of  his  calling  and 
experience,  or  at  least  that  he  was  perfectly 
aware  of  the  situation  and  assumed  the  risk, 
such  as  it  was,  except  that  caused  by  the 
smoke  escaping  from  the  furnaces — a  danger 
of  which  he  was  wholly  unaware  at  the  time 
of  the  accident  In  short,  it  may  be  said 
that  both  by  the  pleadings  and  the  evidence, 
so  far  as  detailed  in  the  record  before  us, 
the  crucial  question  to  be  decided  by  the 
jury  in  arriving  at  a  general  verdict  was  this: 
Was  there  a  suflSclent  appearance  or  threat 
of  danger  arising  from  the  Increasing  density 
of  the  smoke  to  justify  the  plaintiff  In  at- 
tempting to  descend  from  the  platform  while 
it  was  too  dark  for  him  to  do  so  with  safety? 
Upon  this  point  the  only  evidence  In  the  rec- 
ord is  that  of  Cowles,  one  of  the  carpenters 
who  was  with  plaintiff,  and  who  was  called 
as  a  witness  by  him,  who  testified  that  the 
smoke  was  disagreeable,  but  not  dangerous. 
In  this  state  of  the  case  the  defendant  be- 
fore the  introduction  of  any  testimony  by  It 
presented  the  following  written  request  to 
the  court:  "(Title  of  Court  and  cause)  Re- 
quest for  special  findings  by  the  Jury  upon  par- 


ticular questions  of  fact.  The  court  is  hereby 
respectfully  requested  to  direct  the  Jury  to 
find  a  special  verdict  in  writing  upon  the  fol- 
lowing Issues  in  this  case,  to  wit:  First.  Was- 
the  accident  and  injury  complained  of  caused 
by  the  failure  of  defendant  to  provide  rails 
or  guards  on  the  plank  walk  described  In  the 
pleadings  and  evidence?  Second.  Was  the 
accident  and  injury  complained  of  caused  by 
a  great  volume  and  quantity  of  dense  smoke 
arising  and  enveloping  the  space  in  and  about 
the  plank  walk  and  ladder  described  In  the 
pleadings  and  evidence?  Third.  If  yon  an- 
swer the  last  interrogatory  in  the  afflrmative, 
was  the  smoke  alone  of  such  a  character  as 
to  threaten  plaintiff  with  great  bodily  Injury, 
or  justify  him  in  really  believing  that  he  was 
threatened  with  such  great  bodily  injury  as 
to  require  prompt  action  on  bis  part  to  es- 
cape such  injury?  Fourth.  Did  plaintiff  see 
and  know,  when  he  first  went  upon  the  plank 
walk  described  in  the  pleadings  and  evidence, 
that  there  were  no  rails  or  guards  on  said 
plank  walk?"  When  this  request  was  pre- 
sented to  the  court,  no  copy  had  been  served 
on  plaintiff,  and  It  was  understood  tliat  it 
was  not  to  be  submitted  to  him  or  his  at- 
torney. At  the  close  of  the  morning  session 
of  the  court  plaintiff  objected  to  the  submis- 
sion of  any  special  Issues.  At  the  opening 
of  the  afternoon  session,  the  request  of  de- 
fendant was  submitted  by  the  court  to  plaln- 
tiflTs  attorney,  and  be  was  furnished  with  a 
copy  by  defendant's  attorney  a  few  minutes 
before  he  commenced  his  argument  to  the 
jury,  whereupon  he  filed  his  specific  objec- 
tions to  their  allowance,  before  commencinir 
his  argument  At  the  close  of  the  argument, 
the  court  Instructed  the  Jury  upon  the  matters 
of  law  involved  in  the  case,  and  at  the  close 
of  the  instructions  said:  "To  the  attorneys 
I  will  say  I  shall  take  the  chances  myself 
and  decline  to  direct  the  Jury  to  find  special 
verdicts  as  requested  by  the  defendant,  upon 
the  ground  that  they  are  unnecessary  for  the 
final  determination  of  the  case  and  must 
necessarily  be  Included  in  the  general  verdict, 
whichever  way  it  is  found."  To  which  ruling 
the  defendant  excepted.  Whereupon  the  jury 
retired,  and  returned  a  general  verdict  for 
$2,500. 

The  ground  upon  which  the  court  refused 
to  direct  the  jury  to  make  the  special  findings 
requested  by  the  defendant  was  not  Included 
among  the  objections  specified  by  the  plain- 
tiff's attorney,  and  is  not  relied  upon  by  re- 
spondent here.  It  is  perhaps  unnecessary 
under  the  circumstances  to  say  that  the  rul- 
ing was  based  upon  an  evident  misconception 
of  the  sole  purpose  of  the  then  recent  amend- 
ment to  section  625  of  the  Code  of  Civil 
Trocedure,  making  the  submission  of  special 
Issues  and  particular  questions  of  fact  when 
properly  requested,  compulsory  in  all  cases 
tried  by  jury.  It  is,  of  course  true,  but  no 
truer  to-day  than  it  always  has  been,  that 
a  general  verdict  implies  a  finding  In  favor 
of  the  prevailing  party  of  every  fact  es&en- 
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tial  to  the  snppoi't  of  his  action  or  defense, 
and  tbe  very  purpose  of  special  findings  is 
to  test  the  validity  of  the  general  verdict 
by  ascertaining  \vlietber  or  not  It  may  have 
been  tbe  result  of  a  misapplication  of  the 
law  to  actual  findings  in  material  conflict 
with  the  findings  which  in  their  absence 
would  be  InipUed  from  tbe  general  verdict 
In  other  words,  tbe  response  of  the  Jnry 
to  the  special  issues  or  particular  ques- 
tions of  fact  may  show  that  no  Judgment 
can  properly  be  entered  in  favor  of  a  plain- 
tiff upon  a  general  verdict  because  the  Jury 
has  not  found  In  bis  favor  upon  some  ma- 
terial Issue,  or  has  found  against  him  as  to 
some  fact  fatal  to  bis  cause  of  action,  and 
in  case  of  a  general  verdict  for  a  defendant 
the  special  findings,  together  with  the  facts 
admitted  on  tbe  record,  may  show  that  the 
plaintiff  Is  entitled  to  a  judgment  notwith- 
standing the  general  verdict  against  him. 
These  are  but  Illustrations  of  a  great  variety 
of  cases,  frequently  occurring,  In  which  spe- 
cial findings  wonld  show  that  a  general  ver- 
dict Is  a  verdict  against  law,  upon  which  it 
would  be  the  duty  of  the  court  either  to  en- 
ter no  Judgment  at  all  because  the  findings 
were  insufficient  to  support  a  Judgment  for 
either  party,  or  because  the  party  against 
whom  the  general  verdict  was  returned 
would  be  entitled  to  a  Judgment  non  obstante. 
Tbe  Legislature,  recognizing  these  conditions, 
and  In  view  of  the  great  and  growing  diffi- 
culty which  Jurors  encounter  In  the  effort 
to  apply  to  facts  plain  enough  in  themselves 
the  law  given  to  them  In  the  form  of  volu- 
minous Instructions  abounding  in  nice  distinc- 
tions, often  imperfectly  stated,  and  of  doubt- 
ful meaning  even  to  those  who  have  bad  the 
advantage  of  professional  training,  has  wisely 
determined  that  upon  tbe  proper  request  of 
either  party  to  an  action  the  court  must  di- 
rect tbe  Jury,  if  tbey  return  a  general  ver- 
dict to  give  answers  to  any  material  ques- 
tion, or  questions  of  fact,  which  will  enable 
the  court,  in  the  exercise  of  its  proper  funo 
tloo,  to  apply  the  law  to  tbe  real  facts  of  tbe 
case  as  they  have  been  actually  found,  in- 
stead of  recording  a  Judgment  wholly  un- 
supported by  tbe  facts.  It  Is  not  a  question 
wltb  tbe  courts  whether  this  law  should  be 
enforced,  but  some  question  seems  to  be 
made  whether  It  should  be  liberally  con- 
strued and  applied,  or  narrowly  construed, 
and  hampered  in  its  application  on  account 
of  tbe  inconveniences  which  It  is  supposed 
to  involve.  Tbe  most  serious  fault  imputed 
to  It  is  that  its  enforcement  will  often  re- 
sult in  mistrials  on  account  of  the  Inability 
of  Jurors  to  agree  upon  the  facts  necessary 
to  support  their  general  verdicts.  This,  so 
far  from  being  a  fault,  is  to  my  mind  tbe 
crowning  virtue  of  the  amendment  referred 
to,  as  It  is  Its  sole  Justification.  Jurors  are 
not  supposed  to  be  skilled  in  tbe  interpreta- 
tion of  tbe  law,  and  they  may  often  make 
mistakes  in  applying  it  to  a  given  state  of 


facts,  but  the  concurring  Judgment  of  12  men 
as  to  the  effect  of  conflicting  evidence  upon 
an  Issue  of  fact  Is  accorded  great  weight,  and 
is  generally  conclusive.  If  in  any  case  a  Jnry 
Is  unable  to  find  that  a  material  fact  has 
been  proved,  no  man  should  be  allowed  to 
profit  or  be  condemned  to  suffer  by  tbe  Im- 
plied existence  of  such  fact,  resulting  from 
the  return  of  a  general  verdict;  and.  If  a 
fact  has  been  proved  fatally  at  variance  with 
their  general  verdict,  no  man  should  gain  or 
lose  by  tbe  necessity  of  inferring  Its  non- 
existence in  tbe  absence  of  a  specific  finding. 
In  either  case  the  worst  effect  of  the  due 
operation  of  the  amended  statute  would  be 
tbe  immediate  and  Just  award  of  a  new  trial, 
while  tbe  result  of  its  nonenactment,  or  the 
failure  to  apply  It.  would  be,  at  best,  an  order 
for  a  new  trial,  after  a  long  and  troublesome 
proceeding,  and  at  the  worst  a  cruel  and  ir- 
remediable injustice  to  tbe  losing  party  con- 
sequent  upon  tbe  refusal  of  a  new  trial.  Be- 
tween these  alternatives  it  Is  difficult  to  sup- 
pose that  any  tribunal — legislative  or  Judicial 
■ — could  hesitate  which  to  choose.  I,  at 
least,  speaking  from  long  experience  as  a 
trial  Judge  and  member  of  courts  of  review, 
am  firmly  convinced  that  tbe  amended  law 
was  wisely  enacted,  and  that  its  operation, 
If  liberally  construed  and  freely  applied,  as 
all  remedial  statutes  should  be,  especially  In 
matters  of  procedure,  will  be  to  prevent  many 
miscarriages  of  Justice,  at  the  same  time  that 
It  will  eliminate  much  of  tbe  trouble  and  de- 
lay hitherto  exijerlenced  In  disposing  of  mo- 
tions for  new  trials  based  upon  the  ground 
that  the  verdict  is  against  the  evidence. 

Coming,  now,  to  the  specific  objections  of 
tbe  plaintiff  to  tbe  defendant's  request  for 
special  findings,  tbe  first  to  be  considered  Is 
the  failure  of  defendant  to  make  bis  request 
conditional.  The  meaning  of  this  objection  Is 
that,  since  the  court  can  only  require  the 
jury  to  answer  particular  questions  of  fact 
in  case  they  return  a  general  verdict,  the  re- 
quest in  this  Instance  was  fatally  defective 
because  It  did  not  Include  tbe  words:  "In 
case  you  find  a  general  verdict,"  or  some  sim- 
ilar qualification.  In  Clcmentson  on  Special 
Verdicts,  at  page  63,  decisions  are  cited  from 
one  or  two  states  having  statutes  substantial- 
ly tlie  same  as  ours  sustaining  the  denial  of 
Instructions  to  return  special  findings  upon 
this  narrow  ground.  It  seems  to  me  that 
this  Is  not  only  carrying  construction  to  tlie 
extreme  verge  of  strictness  in  a  spirit  of 
hostility  to  the  act,  but  that  It  imposes  up- 
on its  language  a  meaning  that  it  does  not 
disclose.  It  is  true  that  the  court  in  giving 
its  direction  to  tbe  Jury  should  make  It  plain 
tbat  they  are  not  required  to  return  findings 
upon  particular  questions  of  fact  unless  they 
have  agreed  upon  a  general  verdict;  but, 
since  the  Judge  knows  this  as  well  as  coun- 
sel, there  seems  to  be  no  reason  why  he 
should  lie  reminded  of  the  necessity  of  so 
framing  or  qualifying  bis  direction  ^yeflx. 
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time  It  Is  requeste<l.  The  objection  Implies 
that  It  Is  the  imperative  duty  of  counsel  to 
put  in  writing,  not  only  the  questions  to 
which  they  require  answers  and  their  re- 
guest  for  their  submission,  but  also  the  lan- 
guage in  which  the  direction  of  the  court  to 
the  jury  is  to  be  couched,  and  that  the  minu- 
test failure  on  their  part  to  frame  the  di- 
rection properly  will  deprive  them  of  any 
right  to  complain  of  a  refusal  to  give  It. 
There  Is  no  necessity  for  imposing  upon  the 
statute  so  narrow  a  construction.  It  may 
with  much  more  reason  be  held  that  counsel 
have  only  to  frame  a  proper  request,  and 
that  it  then  becomes  the  duty  of  the  court 
to  give  in  its  own  language  the  short  and 
simple  direction  prescribed  by  the  statute. 
For  a  court  to  refuse  to  submit  special  ques- 
tions of  fact,  wholly  unobjectionable  in  them- 
selves, for  the  sole  reason  that  the  party  re- 
questing their  submission  has  omitted  to 
write  out  a  proper  form  for  the  direction  to 
the  Jury,  would  be,  to  my  mind,  not  merely 
an  abuse  of  discretion,  but  a  plain  violation 
of  the  statute. 

Respondent  contends  that  the  statute  (Code 
Civ.  Froc.  S  625)  maizes  a  clear  distinction 
between  issues,  and  particular  questions  of 
fact,  and  complains  that  the  defendant  by  en- 
titling his  request  for  special  findings,  "Re- 
quest for  special  findings  by  the  Jury  upon 
particular  questions  of  fact,"  and  by  follow- 
ing this  up  by  a  request  that  the  jury  be  di- 
rected to  find  a  special  verdict  In  writing  up- 
on "the  following  issues  in  the  case,"  has 
rendered  it  uncertain  whether  it  was  a  re- 
quest for  a  special  verdict  or  for  findings  upon 
particular  questions  of  fact;  and  his  argu- 
ment seems  to  imply  that  such  requests  must 
be  for  one  thing  or  the  other  exclusively,  1.  e., 
either  a  request  for  a  special  verdict  upon 
some  or  all  of  the  Issues,  or  for  findings  upon 
particular  questions  of  fact.  There  Is  un- 
doubtedly a  distinction  between  issues  and 
particular  questions  of  fact.  An  Issue  of  fact 
arises  whenever  an  allegation  of  one  party  is 
denied,  or  deemed  denied  by  the  other.  Tlie 
Issue,  however,  may  not  always  relate  to  a 
fact  incapable  of  being  resolved  Into  two  or 
more  essential  elements,  a  failure  to  prove 
either  of  which  would  leave  the  Issue  unprov- 
en.  In  such  a  case  a  special  finding  upon  any 
single  essential  element  of  the  Issuable  fact 
inconsistent  with  the  general  verdict  would 
be  as  fatal  as  a  special  verdict  upon  the 
broader  issue.  Again,  under  our  rules  of 
pleading,  there  is  no  replication  to  the  an- 
swer even  when  It  consists  of  nothing  but  a 
plea  in  avoidance.  E>very  material  fact  In 
support  of  the  plea  is,  however,  deemed  de- 
nied, and  therefore  constitutes  an  issue  on 
the  record.  But  the  plaintiff  may  at  the 
trial  meet  such  a  defense  not  only  by  evi- 
dence In  rebuttal  of  the  evidence  offered  in 
Its  support,  but  by  proof  of  some  fact  in 
avoidance  which  he  has  had  no  opportunity 
to  plead,  and  as  to  which  there  is  no  formal 
issue.    In  such  a  case  a  finding  In  favor  of 


the  plaintiff  on  that  particular  question  of 
fact  would  be  as  fatal  to  a  general  verdict 
for  the  defendant  as  a  special  verdict  on  any 
Issue  in  the  case.  Other  lUustrations  miglit 
be  given  of  special  questions  arising  in  a 
case  as  Important  and  as  vital  as  the  issues 
in  which  they  are  involved.  It  is  because 
such  questions  frequently  arise  that  the  stat- 
ute has  given  parties  the  same  right  to  de- 
mand responses  to  them  that  they  have  to 
demand  special  verdicts  as  to  any  or  all  of 
the  issues.  So  far,  therefore,  as  section  625  of 
Code  of  Civil  Procedure  is  concerned,  special 
verdicts  and  special  findings  are  Identical  ia 
everything  except  the  name,  and  it  is  wholly 
immaterial  if  the  request  of  a  party  happens 
to  have  a  wrong  label.  The  court  is  not  ham- 
pered and  ought  not  to  be  confused  by  a  re- 
quest for  a  special  verdict  upon  a  r>irticuiar 
question  of  fact,  or  a  special  finding  upon  a 
formal  issue.  What  the  Judge  has  to  deter- 
mine from  an  examination  of  the  questions 
themselves  is  whether  the  parties  presenting 
them  have  a  right  to  demand  their  submis- 
sion to  the  Jury  in  the  form  in  which  tbey 
are  presented,  and  this  depends,  alike  in  the 
case  of  an  issue  and  In  the  case  of  a  special 
fact  Involved  in  the  issues,  upon  two  condi- 
tions: First,  Is  the  question  so  framed  as  to 
admit  of  a  plain  and  direct  answer?  And, 
second,  would  an  answer  favorable  to  the 
party  preferring  the  request  be  inconsistent 
with  a  general  verdict  for  his  adversary?  If 
these  conditions  are  satisfied,  the  request 
should  be  granted  whether  an  Issue  is  called 
a  question  of  fact,  or  a  question  of  fact  Is 
called  an  issue — ^whether  the  request  relate* 
to  one  question  or  issue  or  to  several  ques- 
tions or  issues,  or  to  one  or  more  of  each 
kind.  Of  course,  what  is  liere  said  must  be 
understood  with  the  qualification  that  the 
court  would  not  be  compelled  to  repeat  the 
same  question  In  different  forms. 

Another  objection  of  the  respondent  to  de- 
fendant's request  is  that  his  Interrogatories 
were  not  addressed  to  any  issue  In  the  case, 
and  therefore  no  special  verdict  could  be  ren- 
dered thereon.  The  argument  on  this  point 
seems  to  be  that  no  possible  answer  to  the 
four  Interrogatories  would  have  been  sufii- 
clent  to  sustain  a  Judgment  for  either  party, 
and  the  assumption  Is  that  the  term  "special 
verdict"  as  used  in  the  statute  means  what  It 
originally  meant  In  the  common-law  practice, 
viz.,  a  finding  upon  every  material  issue  is 
the  case.  But  the  term  Is  not  used  In  that 
sense  In  the  statute,  which  authorizes  the 
demand  for  special  verdicts  on  any  one  or 
more  of  the  Issues  or  particular  questions  of 
fact,  not  for  the  purpose  of  determining  what 
Judgment  shall  be  entered,  but  primarily  and 
principally  for  the  purpose  of  determining 
whether  the  general  verdict  is  or  Is  not 
against  law.  In  this  case  the  third  and 
fourth  Interrogatories  were  directed  to  Is- 
sues plainly  made  by  the  pleadings,  the  first 
and  second  to  questions  Involved  In  an  Issue, 
viz.,  the  cause  of  the  injury. .  Altogotl^ij  they 


CaL) 


PLYLBB  T.  PACIFIC  PORTLAND  CEMENT  CO. 


61 


covered  two  distinct  Issues,  and  the  essential 
facts  involved  In  another  Issue,  and  It  Is  not 
a  valid  ground  of  objection  that  they  did 
not  cover  all  the  issues. 

Again,  it  Is  objected  by  respondent  that 
the  interrogatories  were  not  submitted  to  him 
in  seasonable  time.  The  statutes  In  some  of 
our  sister  states  require  a  request  for  special 
findings  to  be  snbmltted  to  the  opposing  party 
before  the  argument  Our  statute  omits  this 
requirement  Nevertheless,  the  interrogato- 
ries in  this  case  were  submitted  to  counsel  for 
the  plaintiff  long  enough  before  he  commenc- 
ed his  argument  to  enable  him  to  frame  and 
file  his  objections  to  their  allowance.  Consid- 
ering that  tbey  embraced  no  questions  that  he 
could  have  omitted  to  discuss  In  his  argu- 
ment, even  if  the  special  findings  had  not 
been  requested,  it  could  not  be  held  that  they 
were  submitted  too  late  even  if  we  were  to 
Import  into  the  statute  a  provision  which  the 
Legislature  has  chosen  to  omit  There  is  no 
requirement,  express  or  Implied,  in  our  law 
that  the  Interrogatories  shall  be  submitted  to 
opposing  counsel,  any  more  than  that  a  re- 
quest for  a  special  instmction  shall  be  so 
snbmltted.  Each  party  has  the  right  to  ask 
his  questions  and  to  propose  his  Instructions 
In  his  own  terms  and  without  Interference 
of  the  opposing  party.  The  court,  however. 
Is  free  to  do  what  was  done  in  this  case;  that 
Is,  to  submit  the  interrogatories  to  the  oppo- 
site party  if  he  thinics  it  desirable  to  do  so 
before  ruling  on  the  request 

It  is  further  objected  that  the  proposed  in- 
terrogatories were  confusing,  and  for  that 
reason  propeily  refused.  This  objection  is 
more  particularly  directed  to  the  first  and 
second  questions.  It  Is  said,  and  it  is  true, 
that  the  complaint  does  not  charge  that  either 
the  absence  of  rails  to  guard  the  walk  (»r  the 
smoke  filling  the  space  about  the  platform 
was  the  sole  cause  of  the  injury,  but,  on  the 
contrary,  that  it  resulted  from  the  combined 
and  concurrent  operation  of  both  causes;  and 
it  is  argued  that  it  was  therefore  impossible 
for  the  Jury  to  have  truthfully  answered  ei- 
ther question  by  a  simple  yes  or  no.  The  ar- 
gument assumes  that  an  interrogatory  must 
alwajrs  t>e  so  framed  that  it  can  be  answered 
in  this  simple  and  categorical  form,  and  also 
assumes  that  a  case  necessarily  retains  the 
same  aspect  after  the  evidence  has  been 
beard  that  is  presented  by  the  complaint 
But  cor  statute,  unlike  the  statutes  in  some 
of  the  other  states,  does  not  require  the  in- 
terrogatories to  Ite  so  framed  that  the  jury 
may  answer  by  a  simple  yes  or  no,  and  the 
omission  of  this  requirement  evinces  an  in- 
tention to  leave  something  more  to  the  dis- 
cretion of  the  court  It  is  no  doubt  true  that 
a  court  should  refuse  to  allow  an  unmeaning 
or  confusing  question.  Just  as  it  should  re- 
fuse an  unmeaning  or  confusing  instruction 
upon  a  question  of  law.  But  it  would  be  ab- 
surd for  a  court  which  daily  assumes  that 
Jurors  are  perfectly  capable  of  understanding 
the  instructions  commonly  given  for  the  pur- 


pose of  enabling  them  to  apply  the  law  to 
the  facts  In  framing  a  general  verdict  to 
hold  at  the  same  time  that  their  capacity  in 
dealing  with  questions  of  fact  is  so  limited 
that  tbey  cannot,  when  the  occasion  arises, 
say  yes  or  no  with  the  necessary  qualification. 
Take  this  case  as  an  Illustration.  If  the  evi- 
dence was  sufficient  to  prove  the  facts  exact- 
ly as  tbey  were  alleged  In  the  complaint,  the 
first  and  second  questions  could  each  have 
been  answered  by  so  short  and  simple  a  form- 
ula as,  "Yes,  but  not  solely,"  or  by  "partly 
but  not  wholly."  Are  we  going  to  base  a 
construction  of  the  law  upon  the  supposition 
that  among  12  men,  each  assumed  to  be  ca- 
pable of  applying  the  law  of  negligence  to  the 
facts  In  issue  here.  Involving  the  nature  of 
the  action,  the  rules  as  to  assumed  risks  and 
contributory  negligence,  not  one  could  be 
found  capable  of  answering  these  questions 
as  Counsel  say  they  could  only  have  been 
truthfully  answered?  I  do  not  rate  the  in- 
telligence of  jurors  so  low.  But,  in  view  of 
the  evidence  contained  in  the  record  (and  It 
Is  assumed  to  contain  so  much  of  the  evi- 
dence as  is  necessary  for  a  proper  review  of 
the  exceptions),  the  Jury  might  truthfully 
have  answered  the  first  interrogatory  in  the 
negative  because  the  plaintiff  himself  testified 
that  he  knew  that  the  walk  was  unguarded, 
he  assumed  the  risk  of  passing  over  it,  and 
would  have  done  so  in  safety  except  for  the 
smoke,  which  was  therefore  in  a  just  sense 
the  sole  cause  of  the  injury.  Suppose  tlien 
the  jnry  had  said  "Yes"  to  the  first  question 
and  "No"  to  the  second,  they  could  only  liave 
said  "Yes"  to  the  fourth  and  everything 
would  have  depended  on  their  answer  to  the 
third:  Was  the  danger  of  t-emaining  on  the 
platform  sufllcient  in  fact  to  Justify  the  plain- 
tiff in  encountering  the  known  danger  of  the 
unguarded  walk?  Since  all  the  evidence  In 
the  record  is  to  the  effect  that  there  was  no 
danger  In  the  smoke,  the  Jury  certainly  might 
have  said  "No"  to  the  third  question,  an  an- 
swer which  would  have  Invalidated  their  gen- 
eral verdict. 

It  is  contended  that,  if  even  one  of  the  four 
questions  proposed  was  Improper,  it  was  right 
to  refuse  them  all.  Being  of  the  opinion  that 
none  of  these  interrogatories  was  improper.  I 
do  not  think  it  necessary  to  consider  this 
question. 

The  Judgment  of  the  superior  court  is  re- 
versed, and  cause  remanded. 

We  concur:  LORIGAN,  J.;  McFARLAND, 
J,;   SHAW,  J,;    HE5NSHAW,  J. 

ANGELLOTTI,  J.  I  dissent  Conceding 
that  the  amendment  of  section  625,  Code  of 
Civil  Procedure,  whether  it  is  in  our  judg- 
ment a  wise  provision  or  not,  should  be  lib- 
erally construed  with  a  view  to  accomplishing 
the  object  of  its  enactment,  I  am  satisfied 
that  it  should  not  be  construed  in  such  a  man- 
ner as  to  deprive  a  trial  court  of  the  power 
to  refuse  to  submit  to  the.  Jun'  i^<ii'V(^t^f9> 
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wblcb,  under  the  circumstances  of  the  case, 
may  be  misleading  and  confusing.  To  my 
mind,  this  was  clearly  tbe  situation  In  the 
case  at  bar  as  to  questions  Nos.  1  and  2. 
Question  No.  3  was  so  framed  as  to  be  en- 
tirely dependent  on  tbe  answer  to  question 
No.  2,  and  was  properly  refused  for  that  rea- 
son. An  answer  to  question  4  favorable  to 
defendant  would  not  have  been  inconsistent 
with  the  general  verdict  In  favor  of  plaintiff, 
and  defendant  cannot  be  held  to  hare  been 
prejudiced  by  tbe  refusal  of  the  court  to  sub- 
mit the  same,  even  If  It  be  conceded  that  It 
should  have  been  submitted  under  a  proper 
construction  of  the  law. 

I  concur:   SLOSS,  J. 


1S2  Cal.  10 

SHADE  et  al.  v.  BAT  COUNTIES  POWER 
CO.     (Sac.    1,400.) 

{Supreme  Court  of  California.     Sept.  18,  1907. 
On  Rehearing,  Oct.  19,  1907.) 

Electricity— Injury  from  Electeio  Wire- 
Contributory  Negligence. 

One  of  tlie  wires  of  an  electric  power  com- 
pany extending  along  a  higliwoy  being  down, 
so  as  to  more  or  less  obstruct  the  road,  de- 
ceased, one  of  a  pleasure  party  driving  along  tlie 
road,  got  a  rojx;,  threw  it  over  and  fastened 
it  to  a  broken  msulator  on  the  wire,  and  while 
reaching  for  a  pole,  on  which  to  tic  the  rope,  got 
so  near  the  wire  as  to  receive  a  fatal  shook. 
Held,  he  was  guilty  of  contributory  negligence 
as  matter  of  lav. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   18,  Electricity,  {  10.] 

Department  2.  Appeal  from  Superior  Court, 
Solano  County;    Henry  C.  Gesford,  Judge. 

Action  by  Elma  Hodges  Shade  and  others 
against  the  Bay  Counties  Power  Company. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Reversed. 

G.  A.  Lamont,  Myrlck  &  Deerlng,  Myrick, 
Deering  &  Gibbons  (Garret  W.  SIcEnerney 
and  William  B.  Bosley,  of  counsel),  for  ap- 
pellant.   Frank  R.  Devlin,  for  respondents. 

McFARLAND,  J.  This  action  was  brought 
jointly  by  the  parents  and  widow  of  John 
Chester  Shade,  deceased,  to  recover  damages 
for  the  death  of  said  deceased,  alleged  to 
have  been  caused  by  tbe  negligence  of  tbe 
defendant  Tbe  plaintiffs  are  the  only  heirs 
of  the  deceased.  The  Jury  returned  a  verdict 
for  plaintiff,  fixing  the  damages  at  $8,000,  for 
which  amount  Judgment  was  rendered.  From 
the  Judgment  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  the  defend- 
ant appeals. 

Defendant  makes  a  number  of  contentions 
for  a  reversal,  but,  under  our  view  ot  the 
case,  only  one  of  these  contentions  need  be 
specially  considered,  namely,  that  the  facts 
show  as  a  matter  of  law  that  the  deceased 
was  guilty  of  contributory  negligence,  which 
was  the  approximate  cause  of  his  death,  and 


therefore  defendant's  motion  for  a  new  trial 
should  have  beei)  granted,  etc.  We  think 
that  this  contention  must  be  sustained.  With 
respect  to  tbe  principle  of  contributory  neg- 
ligence, it  is  well  established  "that  where  the 
facts  are  clear  and  undisputed,  and  where  no 
other  inference  than  that  of  negligence  cau 
be  ilrawn  from  tbem,  tbe  court  is  not  requir- 
ed to  submit  the  question  to  the  jury,  but 
may  itself  make  tbe  inference."  Studer  v. 
Soutliem  Pacific  Co.,  121  Cal.  400,  53  Pac. 
042,  66  Am.  St  Rep.  39.  In  1  Thompson  on 
Negligence,  i  1249,  the  nile,  supported  by 
ample  authority,  la  stated  to  be  tbat  "tbe 
traveler  cannot  recover  if  he  could  have 
avoided  the  accident  by  tbe  exercise  of  rea- 
sonable care  on  bis  part"  See,  also,  Flem- 
ming  V.  W.  P.  R.  R.  Co.,  49  Cal.  253. 

In  the  case  at  bar  tbe  facts  were  these: 
At  the  time  of  the  occurrences  out  of  which 
this  litigation  arose  the  defendant  was  tbe 
owner  of  an  electric  power  system,  and  car- 
ried electricity  by  means  of  poles  and  wires 
along  and  over  the  side  of  the  American 
Cailon  public  road  In  Solano  county.  On  the 
morning  of  July  4,  1904,  the  deceased,  Ches- 
ter Shade,  and  seven  other  persons,  were 
traveling  in  a  three-seated  two-horse  wagon 
along  said  rond,  and  when  approaching  a  cer- 
tain bridge  they  saw  that  a  {ew  yards  on  the 
other  side  of  the  bridge  one  of  tbe  electric 
wires  of  defendant's  system  bad  become  de- 
tached from  a  pole  and  was  hanging  down 
over  the  side  of  tbe  road  a  few  feet  from 
tbe  grouud.  The  wagon  was  stepped  on  or 
about  tbe  middle  of  the  bridge,  which  was 
about  41  feet  long,  so  tbat  when  the  wagon 
was  stopped  It  and  Its  occupants  were  about 
30  feet  away  from  the  hanging  wire.  The 
deceased  and  one  of  tbe  parties  named  Hod- 
ges got  out  of  the  wagon,  and  went  a  short 
distance  towards  the  hanging  wire.  The  de- 
ceased then  returned  to  tbe  wagon  and  took 
from  it  a  small  rope  or  cord  about  a  quarter 
of  an  Inch  thick,  and  about  four  feet  long, 
and  started  with  it  towards  the  wire.  An- 
other party,  Forbes  Brown,  said  to  blm  "Don't 
touch  the  wire,  Chester,  whatever  you  do," 
and  the  deceased  replied :  "There  is  no  dan- 
ger of  my  doing  that  I  would  not  think  of 
doing  tbat"  The  deceased  and  Hodges  then 
went  near  to  tbe  wire,  which  had  attached 
to  It  an  instrument  In  the  form  of  an  insu- 
lator. It  does  not  appear  to  what  extent 
this  Insulator  was  Intended  to  be  a  protec- 
tion to  api)ellant's  employes  even  when  tbe 
wires  were  In  proper  position  on  the  poles. 
It  appears  that  it  was  not  a  protection  against 
a  large  voltage,  wblcb  sometimes  passed 
through  tbe  wires.  It  appears  to  have  been 
fastened  to  the  wire  on  one  side  only,  so  tbat 
It  was  more  dangerous  to  touch  It  at  some 
points  than  at  otliers.  Moreover,  It  bad  been 
broken  by  the  fall,  and  pieces  of  it  were  ly- 
ing on  tbe  ground  near  the  pole.  The  de- 
ceased approached  the  hanging  wire  quite 
closely,  for  be  threw  tbe  end  of  tbe  short 
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cord  oyer  the  Insulator  and  fastened  It  there 
by  a  knot.  He  then  reached  towards  Hodges 
for  a  flagi>ole,  'whlcb  the  latter  had,  and  to 
'Which  he  intended  to  tie  the  cord,  when  he 
received  a  charge  of  electricity,  whlcb  caused 
his  death  a  day  or  two  afterwards. 

The  deceased  was  not  a  backwoodsman 
who  had  never  heard  of  electrical  plants  and 
the  danger  which  lurks  In  live  wires— If,  In- 
deed, such  a  person  could  be  found  In  Cali- 
fornia. He  had  been  foom  and  had  always 
lived  In  the  city  of  Vallejo,  where,  as  In 
nearly  every  American  city,  electricity  is 
used,  was  a  business  man,  28  years  old,  and 
of  good  Intelligence.  He  knew  the  danger  of 
live  wires,  but  was  not  an  expert  electrician. 
He  had  not  been  placed  by  the  negligence  of 
the  appellant  in  a  position  of  peril  from 
which  he  must  by  some  means  extricate  him- 
self, so  that  he  might  have  been  excused  if 
be  bad  not  used  toe  beat  judgment  in  trying 
to  avoid  danger.  He  was  In  no  danger  what- 
ever. It  appears  probable  from  the  evidence 
that  he  and  his  party  could  have  driven  past 
without  any  risk,  as  the  distance  from  tbe 
banging  wire  to  the  edge  of  the  road  was,  at 
tbe  narrowest  point,  nine  feet  and  nine  in- 
ches. However,  it  was  not  necessary  for 
tliem  to  drive  past.  They  could  have  turn- 
ed back,  and.  If  they  could  not  have  reached 
their  original  destination  by  some  otber  road, 
they  could  have  had  their  picnic  at  some  oth- 
er place;  and.  If  they  had  suffered  any  seri- 
ous wrong  by  the  obstruction,  they  could 
have  recovered  damages.  They  were  not  even 
tempted  by  any  business  Interests  to  Incur 
the  danger  of  trying  to  remove  tbe  wire,  nor 
were  they  impelled  by  any  sense  of  duty  to 
do  so.  They  were  traveling  merely  for  the 
purpose  of  pleasure.  Exactly  how  near  the 
deceased  went  to  the  wire  does  not  appear 
from  the  testimony  of  the  witnesses  who 
were  present  at  the  time.  One  of  them  testi- 
fied that  he  could  not  have  been  closer  to  the 
wire  than  14  Inches.  It  appears  quite  proba- 
ble from  the  testimony  of  the  expert  electri- 
cians that  the  deceased  did  not  receive  tbe 
shock  which  killed  falm  through  the  cord 
which  he  held  in  his  hand;  but  that  some 
imrt  of  his  person,  or  clothing,  came  in  con- 
tact witb  the  wire,  or  was  so  close  to  the 
wire  that  the  electricity  "sparked"  or  "Jump- 
ed" from  the  wire  to  his  person.  While 
standing  so  near  the  wire  and  being  employ- 
ed in  trying  to  adjust  the  cord  and  pole  he 
might  readily  have  Inadvertently  moved  near- 
er to  the  wire.  At  all  events,  it  is  clear  that 
he  unnecessarily,  heedlessly,  and  recklessly 
placed  himself  in  a  most  dangerous  position 
which  resulted  in  his  receiving  the  deadly 
shock.  "No  other  Inference  than  that  of  neg- 
ligence can  be  drawn  from"  his  conduct.  It 
was  careless  and  negligent  in  the  extreme 
sense,  and  is  fitly  characterized  by  the  old 
phrase  "foolhardy."  Our  opinion  is  that  he 
was  guilty  as  a  matter  of  law  of  contributory 
negligence^  and  that,  therefore,  the  nonsuit 


should  have  been  granted,  and  the  verdict 
was  unwarranted. 

The  Judgment  and  order  appealed  from  are 
reversed. 

We  concur:    LORIGAN,J.;  HENSHAW,J. 

On  Rehearing. 
In  Bank. 

PER  CURIAM.    Rehearing  denied. 

BEATTX,  a  J.  I  dissent  from  tbe  order 
denying  a  rehearing.  The  opinion  of  the 
court  omits  some  facts  which  I  deem  highly 
material  to  the  question  of  contributory  neg- 
ligence. Shade  and  his  companions,  traveling 
on  a  public  road,  on  a  descending  grade,  at  a 
brisk  pace,  suddenly  became  aware  of  the 
suspended  wire,  barely  in  time  to  stop  their 
carriage  on  the  bridge.  They  were  not  at 
that  point  30  feet  distant  from  the  wire.  The 
Insulator  attached  to  tbe  wire  was  30  feet 
distant,  but  the  wire  Itself  extended  along- 
side of  the  carriage  over  one  side  of  the 
bridge,  and  they  were  in  a  position  where  it 
was  Impossible  to  turn  back  except  by  doing 
what  they  finally  did ;  that  is,  by  unhitching 
the  horses  and  backing  the  carriage  by  hand 
to  a  point  on  the  road  where  there  was  a  suffi- 
cient space  to  enable  them  to  turn  it.  In  this 
way,  and  in  this  way  only,  can  it  be  said  that 
they  could  have  turned  back.  And  the  evi- 
dence does  not,  in  my  opinion,  make  It  ap- 
pear probable  that  they  could  have  driven 
past  the  obstruction  without  risk.  The  only 
evidence  on  this  point  was  the  testimony  of 
one  of  defendant's  witnesses — an  expert  elec- 
trician— who,  on  his  cross-examination,  ad- 
mitted that  he  would  not  himself  have  taken 
the  risk  of  driving  between  the  fence  and  the 
wire  when  the  current  was  on.  The  case, 
then,  as  it  appears  to  me.  Is  that  Shade  and 
his  party,  without  any  fault  of  their  own, 
found  themselves  in  a  position  wbere  it  was 
difficult  to  turn  back  and  perilous  to  go  for- 
ward. They  were  on  a  public  road  in  tbe 
exercise  of  their  undoubted  right.  Was  it 
then  such  contributory  negligence  on  the  part 
of  Shade  as  necessarily  precludes  a  recovery 
to  attempt  in  a  cautious  and  prudent  manner 
to  remove  the  obstruction? 

It  is  true,  as  stated  in  the  opinion  of  the 
court,  that  he  was  not  a  backwoodsmnn, 
who  knew  nothing  of  electric  plants  and  the 
danger  which  lurks  in  live  wires.  On  the  con- 
trary, he  was  perfectly  aware  of  the  danger 
of  coming  in  contact  with  the  wire,  and  he 
was  assisted  in  all  that  he  did  by  his  father- 
in-law,  Mr.  Hodges,  who  was  an  engineer  in 
the  supply  department  at  Mare  Island,  and 
in  actual  charge  of  an  electric  generating 
plant  there.  They  both  knew  of  the  danger 
of  touching  the  wire,  or  coming  In  close 
proximity  to  It,  and  according  to  all  the  evi- 
dence they  carefully  avoided  those  dangers. 
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Sbade  took  a  cord  53  incbes  long,  and,  hold- 
ing It  by  the  two  ends,  threw  the  loop  over 
the  skirt  of  the  Insulator.  Then,  with  both 
hands  held  about  two  feet  from  the  wire,  he 
tied  a  knot  in  one  end,  so  as  to  form  a  slip 
noose  Inclosing  the  other  end,  and  then,  by 
drawing  out  the  free  end,  he  slipped  the  noose 
down  upon  the  insulator  w^ithout  getting  any 
nearer  to  the  wire.  At  this  moment,  while 
be  was  holding  the  cord  with  one  band,  and 
reaching  with  the  other  for  the  stick,  which 
be  intended  to  tie  to  the  cord,  the  explosion 
occurred,  fatally  Injuring  him  and  knocking 
Hodges  down  and  rolling  him  over  and  over. 
The  evidence  is  clear  that  the  current  did 
not  pass  through  the  cord,  and  the  circum- 
stance that  the  insulator  was  slightly  broken 
is  of  no  possible  signlQcance.  It  was  one 
of  those  large  porcelain  aCtairs  14  inches  high, 
used  on  the  poles  of  high  transmission  lines. 
It  had  been  tested  for  120,000  volts,  and  the 
line  was  carrying  only  50,000.  It  does  not 
appear  what  the  break  In  the  Insulator  was, 
but  it  does  appear  that  It  was  fastened  to 
the  wire  by  the  upper  portion,  and  bung 
down  under  the  wire  In  Its  proper  position, 
so  that  a  cord  thrown  over  the  skirt  would 
be  at  more  than  sparking  or  arcking  distance 
from  the  wire.  In  short,  the  testimony  of  all 
the  witnesses — defendant's  as  well  as  plain- 
tiffs'— shows  conclusively  that  the  current 
did  not  reach  Sbade  through  the  cord  or  In- 
sulator. But  defendant's  ejcpert  witnesses 
testify  that  be  must  have  come  in  actual  con- 
tact with  the  wire,  or  within  less  than  two 
inches  of  It.  The  eyewitnesses  of  the  accident 
testify  that  he  was  never  within  less  than 
14  inches  of  the  wire,  and  there  Is  no  doubt 
that  he  was  consciously  and  carefully  avoid- 
ing a  near  approach  to  It  In  deciding  that 
be  must  have  touched  the  wire,  the  court  is 
obliged  to  disregard  the  testimony  of  the  eye- 
witnesses in  favor  of  the  theory  that  he  could 
not  otherwise  have  been  injured.  Can  we  lay 
this  down  as  a  proposition  of  law?  Is  it 
competent  for  this  court  to  say  that  a  sud- 
den and  fatal  explosion  may  not  have  occur- 
red In  consequence  of  some  unusual  condition, 
or  combination  of  causes  which  no  one  could 
reasonably  have  anticipated?  If  not,  and  if 
Shade  was  using  all  due  precaution  for  the 
safe  removal  of  a  dangerous  obstruction  to 
a  highway  along  which  he  desired  to  pass 
for  a  lawful  purpose,  I  do  not  think  he  Is 
chargeable  with  contributory  negligence.  For 
myself,  I  do  not  profess  to  know  enough 
about  the  possible  eccentricities  of  electric 
force  to  deny  the  possibility  of  the  accident 
having  been  due  to  a  cause  which  no  one 
could  have  reasonably  anticipated,  and  the 
evidence  on  the  part  of  plaintiEfs  shows  that 
i<hade.  In  attempting  to  remove  tlie  obstruc- 
tion, took  every  precaution  to  avoid  the  only 
danger  that  Is  ordinarily  involved  in  such 
operations. 

It  Is  to  be  obscrve<l  tiiat.  according  to  the 
authorities  cited  In  the  opinion  of  the  court 
(Studer  V.  So.  Pac  Co.,  121  Cal.  400,  and 


Flemmlng  t.  W.  P.  B.  K.  Co.,  49  Cal.  253). 
It  Is  only  when  the  evidence  introduced  by 
the  plaintiff  in  chief  shows  clearly  and 
without  conflict  that  the  person  injured 
has  been  gullt.v  of  culpable  negligence  di- 
rectly contributing  to  the  injury  complained 
of  that  this  court  can  set  a^de  the  ver- 
dict of  a  jury  upon  that  ground.  Here, 
several  of  the  matters  stated  in  the  opinioa 
of  the  court  rest  wholly  and  entirely  upon 
evidence  introduced  by  the  defense.  There 
was  nothing  in  the  evidence  introduced  by 
the  plaintiff  tending  to  sbow  that  the  Insn- 
lator  was  broken,  that  plaintiffs'  party  had 
room  to  pass  the  obstruction  without  tislc, 
or  that  Sbade  could  not  have  received  the  In- 
Jury  without  coming  in  contact  with  the  wire 
(unless  that  is  a  datum  of  science  of  which 
courts  must  take  Judicial  knowledge).  On  the 
contrary,  the  evidence  for  the  plaintiffs  Is 
clear  that  he  was  never  within  arcldng  dis- 
tance of  the  wire. 

I  can  conceive  of  no  principle  upon  which 
the  decision  of  the  court  can  l>e  sustained,  ex- 
cept this:  That,  where  a  person  lawfully 
passing  along  a  public  road  encounters  an 
obstacle  which  may  possibly  Injure  him  if 
be  attempts  to  pass  it  or  remove  it,  the  mere 
fact  that  he  is  injured  in  the  attempt  to  do 
one  or  the  other  is  proof  conclusive  that  he 
has  been  guilty  of  culpable  negligence.  This 
was  iu  effect  the  sort  of  argiunent  urged  upon 
this  court  in  Boblnson  v.  W.  P.  R.  R.  Co.,  48 
Cal.  409.  There  a  woman  passing  a  street  of 
Stockton  attempted  to  cross  a  railroad  track 
behind  a  train  of  cars,  which  suddenly  start- 
ed back  and  Injured  her.  In  substance  the 
argument  was,  if  she  had  kept  off  of  the 
track,  she  would  never  have  l>een  injured. 
Here  the  argument  seems  to  l>e  that  if  Sbade 
had  not  attempted  to  remove  the  obstruction 
be  never  would  have  been  injured,  and  no  al- 
lowance is  made  for  the  ample  precautions  he 
took  (according  to  the  evidence  in  chief)  to 
avoid  the  only  danger  ordinarily  Involved  in 
the  attempt  I  cannot  concur  In  a  view  which 
limits  so  strictly  the  rights  of  persons  law- 
fully using  the  public  roads. 


152  Cal.  167 
TEHAJIA  COUNTY  v.  SISSON,  Treasurer, 

et  al.    (Sac.  1,455.) 

(Supreme  Court   of   California.    Oct   3.   lOOT. 

Rehearing  Denied  Oct  31,  1907.) 

1.  Counties— liiMiTATioxs  on  Use  of  Funds 
AND  Credit- Constitution  At  Pbovtsionb. 

Under  Const,  art  11,  $  18,  providinK  tliat 
no  county  shall  in  any  year  incur  an  indebted- 
ness in  excess  of  the  revenue  for  the  year  with- 
out the  as.sent  of  two-thirds  of  the  electors  vot- 
ing at  an  election  for  that  purpose,  each  year's 
revenue  must  pajr  each  year's  indebtedness,  and 
no  indebtedness  incurred  in  any  one  year  can 
lie  paid  out  of  the  revenue  of  any  future  year. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Counties,  8§  215.  216.] 

2.  Same. 

The  board  of  supervisors  of  a  county  al- 
lowed in  a  year  claims  a);aiDSt  a  fund  in  excess 
of  the  revenues.    Members  iu   their  individual 


Digitized  by  VjOOQ  IC 


<MJ 


TBHAMA  COUKTT  ▼.  SISSOK. 


65 


capacity  borrowed  money  from  a  bank  to  pay 
the  claims.  The  board  purported  to  sell  coun- 
ty property  to  a  buyer  for  the  amount  bor- 
rowed, Bud  purported  to  repurchase  the  same 
for  toe  amount  and  issued  a  warrant  therefor 
to  the  buyer,  who  transferred  it  to  the  bank, 
which,  if  permitted  to  collect  it,  would  obtain 
revennes  for  a  subsequent  year.  Held,  that  the 
transaction  was  in  violation  of  Const,  art.  11, 
I  18,  providing  that  no  county  shall  in  any 
year  incur  an  indebtedness  in  excess  of  the  reve- 
nue for  the  year. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13.  Coanties,  H  215,  216.] 

S.  Samb. 

A  finding,  in  an  action  to  enjoin  payment 
«t  a  coonty  warrant,  that  at  tlie  end  of  a  fiscal 
year  there  was  a  surplus  in  the  eeneral  fund  oi 
a  county  to  pay  claims  chargeable  against  the 
indigmt  fond  and  allowed  during  the  year,  is 
not  a  finding  that  there  is  a  surplus  in  the 
general  fund  existing  after  all  claims  which 
may  be  presented  aealnst  the  general  fund  have 
be«ii  paid,  since  under  County  Government  Act 
(St.  189T.  p.  470,  c  277)  i  40,  daiins  may  be 
prcaented  after  the  end  of  the  fiscal  year,  so 
that  the  result  may  be  tliat  no  surplus  will  be 
left. 

4.  Sajis. 

The  act  of  the  board  of  aaperrisorB  of  a 
eonnty  in  directing  the  issuance  of  a  warrant 
payable  oat  of  the  indigent  fund  for  a  year  in 
the  payment  of  a  claim  against  the  fund  f o'  * 
preceding  year  is  in  violation  of  Const,  art.  11, 
I  18,  providing  that  no  county  shall  in  any  year 
Utcur  an  indebtedness  in  excess  of  the  revenue 
for  the  year,  and  the  act  cannot  be  sustained 
en  the  ground  that  the  warrant  may  be  paid 
•nt  of  any  sarplus  in  the  general  fund  of  the 
preceding  year. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
toL  13.  Counties,  U  216,  216.] 

5.  Samb— Allowance  ow  Clahib  —  Jddioiai. 
Kkview.  „        .  .      »u 

The  propriety  of  a  claim  allowed  by  the 
board  of  supervisors  of  a  county  cannot  be 
questioned  collaterally. 

[Ea.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13.  CounUes,  {  822.] 

6.  Samb.  .  . 

Where  the  board  of  supervisors  of  a  county 
did  not  sell  or  buy  property,  but,  to  evade  a 
constitutional  restriction,  entered  on  its  rec- 
ords orders  purporting  to  authorise  a  pretend- 
ed sale  and  purchase,  the  orders  were  not  con- 
clusive, but  were  subject  to  judicial  review  in  a 
collateral  action. 

7.  District  and  Pboseoittino  ATTOBHEys— 
Powers— Actions. 

Under  County  Government  Act  (St.  1897, 
p.  452,  c.  277)  {  8,  requiring  the  district  attor- 
ney to  sue  where  the  board  of  supervisors  shall 
without  authority  of  law  order  any  money  paid, 
etc,  the  district  attorney  may,  without  author- 
ity from  the  board,  sue  to  restrain  the  payment 
of  a  warrant  issued  in  violation  of  Const,  art. 
11,  S  18,  providing  that  no  county  shall  in  any 
year  incur  an  indebtedness  in  excess  of  the 
revenues  for  the  year. 
&  Coxnmss— Propxbtt    Pukohased  —  Glaih 

WO»  PSICB— BJSTOPPEl,. 

A  county  receiving  property  or  services  be- 
yond its  ability  to  pay  out  of  the  revenues  of 
the  current  year  is  not  estopped  from  defending 
against  a  claim  therefor,  since  Const,  art.  11. 
{  18.  prohibits  a  county  from  incurring  any  li- 
ability  in  any  year  in  excess  of  the  revenues 
provided  for  such  year. 

9.  Equity— Preliminabt  Injuhotioh  —  Bin 
—Amendment— Allowance. 

It  is  within  the  discretion  of  the  court  to 
permit  the  filing  of  an  amended  bill  to  support 
a  preliminary  injunction  previously  issued, 
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10.  iNJTrNcnoH— Pbelhohabt   Ihjuhciion— 
Dissolution. 

Where  an  amended  bill  shows  good  ground 
for  a  preliminary  injunction,  it  is  not  error  to 
refuse  to  dissolve  it  because  the  original  bill  on 
which  it  was  issued  was  defective. 

11.  Appeal — Orders— Appealabilitt. 

An  order  refusing  to  dissolve  a  preliminary 
injunction  is  appealable  under  Code  Civ.  Proe. 
I  939,  and  Is  not  reviewable  on  appeal  from  a 
Cnal  judgment  properly  perpetuatiuj;  the  injunc- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {{  394,  395.] 

12.  Counties— Actions— Parties. 

The  board  of  supervisors  of  a  county  allow- 
ed in  a  year  claims  against  a  fund  in  excess 
of  the  revenues.  Members  in  their  individual 
capacity  borrowed  money  from  a  bank  to  pay 
the  claims.  The  board  purported  to  sell  county 
property  to  a  buyer  for  the  amount  borrowed, 
and  to  repurchase  the  same  for  such  amount,  and 
issued  a  warrant  to  the  buyer,  who  transferred 
it  to  the  bank.  Held,  in  a  suit  to  restrain  the 
payment  of  the  warrant  that  the  treasurer  of 
the  county,  the  board  of  supervisors,  and  the 
individnal  members  thereof,  and  the  buyer  and 
the  bank  were  proper  parties  defendant. 

In  Bank.  Appeal  from  Superior  Oonrt, 
Tehama  Gonnty;  John  F.  Ellison,  Judge. 

Action  by  the  county  of  Tehama  against  E. 
L.  Slsaon,  treasurer  thereof,  and  others. 
From  a  judgment  for  plalntUf  and  from  an 
order  denying  a  new  trial,  defendants  appeal. 
Affirmed. 

P.  H.  Coflman  and  H.  P.  Andrews,  for  ap- 
pellants. U.  S.  Webb,  Atty.  Gen.,  and  M.  O. 
Gill,  Dlst  Atty.  (Charles  A.  Garter,  of  coun- 
sel), for  respondent 

SLOSS,  J.  This  action,  Instituted  by  the 
district  attorney  of  Tehama  county  to  re- 
strain the  payment  of  a  warrant  for  $950 
drawn  by  the  auditor  of  said  coimty  on  the 
treasurer  thereof,  resulted  in  a  judgment  in 
favor  of  the  plaintiff.  The  defendants  ap- 
peal from  the  judgment  and  from  an  order 
denying  their  motion  for  a  new  trial. 

Findings  amply  sustained  by  the  evidence, 
taken  together  with  uncontroverted  aver- 
ments of  the  complaint,  disclose  this  state  of 
facts:  For  the  fiscal  year  commencing  July 
1,  1902,  and  ending  June  30,  1903,  the  board 
of  supervisors  of  Tehama  county  had  raised 
by  taxation  a  fund  known  as  the  "Indigent 
fund,"  to  be  applied  to  the  care  and  main- 
tenance of  the  indigent  sick  and  dependent 
poor  of  the  county,  and  the  support  of  the 
county  hospital.  During  said  year  the  board 
of  supervisors  had  Incurred  indebtedness  In 
behalf  of  the  county  and  allowed  claims  for 
the  same  against  the  Indigent  fund  to  such  an 
extent  that  on  June  20,  1003,  a  few  days  before 
the  expiration  of  the  fiscal  year  1902-03,  all 
of  the  revenues  provided  for  that  fund  for 
the  then  fiscal  year  had  been  exhausted,  and 
claims  had  been  allowed  and  debts  and  lia- 
bilities Incurred  by  the  said  board  of  super- 
visors, chargeable  against  the  indigent  fund 
to  such  an  extent  that  In  the  estimation  of 
the  board  an  additional  snm  of  $950  would 
be  required  In  said  fund  for  that  year  to  meet 
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the  payment  of  andi  claims  and  liabilities. 
On  Jane  20,  1903,  G.  W.  Vestal,  B.  C.  Kaufl- 
man,  W.  H.  Samson,  and  Perry  E.  Lee,  four 
of  tbe  members  of  tbe  board  of  enperrisors, 
acting  In  their  Individual  capacities,  borrow- 
ed $950  from  the  Bank  of  Tehama  County, 
and  executed  a  Joint  and  several  promissory 
note  to  the  bank  for  said  snm.  The  money 
60  borrowed  was  paid  by  tbe  bank  to  A. 
Lk  Conard,  who  at  once  delivered  it  to  E.  L. 
Sisson,  the  county  treasurer.  Sisson  cred- 
ited it  to  the  Indigent  fund  of  the  county,  and 
out  of  it  claims  accruing  during  the  fiscal 
year  1902-03  were  subsequently  allowed  and 
paid.  This  addition  of  $950  to  the  Indigent 
fund  for  the  year  1902-03  was  represented, 
in  the  records  of  the  board  of  Bupervlsors,  as 
having  been  realized  in  the  following  manner: 
At  a  meeting  held  on  the  20th  day  of  June, 
1903,  the  board  of  supervisors  caused  to  be 
entered  In  their  minutes  an  order  reading  in 
part  as  follows:  "It  appearing  to  the  board 
that  it  Is  necessary  to  sell  and  dispose  of 
some  of  the  property  at  the  County  Hospital, 
in  order  to  raise  additional  funds  to  pay  the 
outstanding  indebtedness  of  the  amount  char- 
ged and  registered  against  tbe  Indigent  fund 
for  the  fiscal  year  ending  July  1, 1903,  there- 
fore It  Is  hereby  ordered  that  tbe  crop  of 
fruit  now  growing  on  the  trees  and  vines 
in  tbe  orchard  at  the  County  Hospital  be  sold, 
and  it  is  further  ordered  that  the  said  crop 
of  fruit  be  sold  by  the  board  as  a  whole, 
and  that  said  crop  of  fruit  be  and  the  same 
Is  hereby  offered  for  sale  to  the  highest  bid- 
der at  this  time  (the  said  fruit  being  the 
product  of  the  County  Farm).  The  said  crop 
of  fruit  was  then  offered  for  sale,  and  A.  !<. 
Conard  bid  the  sum  of  $050  for  the  said  crop 
of  fruit  There  being  no  further  bids,  it  is 
hereby  ordered  that  the  said  crop  of  fruit 
now  growing  on  the  trees  and  vines  in  the  or- 
chard of  the  County  Hospital  be  and  the  same 
is  hereby  sold  to  A  L.  Conard  for  the  sum 
of  $950,  and  he  Is  hereby  directed  to  pay  the 
said  amount  into  the  county  treasury  to  the 
credit  of  the  indigent  fund.  It  appearing  that 
the  proceeds  of  the  sale  of  the  crop  of  fruit 
would  be  sufficient  to  pay  tbe  outstanding  in- 
debtedness of  the  amount  chargeable  against 
tbe  indigent  fund  to  July  1,  1903,  it  is  or- 
dered that  no  other  property  be  offered  for 
sale."  No  delivery  of  the  said  fruit,  which, 
as  the  court  finds,  was  worth  not  exceeding 
$100,  was  ever  made  to  Conard,  and  he  never 
took  possession  of  any  of  it  On  the  14th 
day  of  July,  1903,  after  the  commencement 
of  the  next  fiscal  year,  said  board  of  super- 
visors met  and  entered  an  order  reading  as 
follows:  "It  Is  ordered  that  the  crop  of  trult 
growing  on  the  trees  and  vines  at  the  County 
Hospital,  be  purchased  from  A.  L.  Conard 
for  the  sum  of  $950,  and  the  county  auditor 
is  hereby  ordered  to  draw  a  warraut  in  favor 
of  said  A.  L.  Conard  for  the  sum  of  $950  in 
full  payment  of  the  said  crop  of  fruit,  said 
warraut  to  be  drawn  on  the  indigent  fund." 
Pursuant  to  this  order,  the  auditor  drew  hla 


warrant,  number  214,  In  favor  of  A.  Ia  Con- 
ard or  order.  This  warrant  was  delivered 
by  Conard  to  the  Bonk  of  Tehama  County, 
and  while  it  was  still  unpaid  this  action  was 
instituted  by  the  district  attorney  to  prevent 
its  payment  The  bank  will,  If  It  collects  the 
warrant,  apply  the  proceeds  to  the  satisfac- 
tion of  the  promissory  note  executed  to  it 
by  the  members  of  the  board  of  supervisors. 
Conard  had  no  Interest  In  the  transactions 
above  set  out  except  to  aid  In  carrying  out 
the  plans  of  the  defendant  members  of  the 
board  of  supervisors. 

The  court  finds— and  in  view  of  the  facts 
above  stated  it  is  difficult  to  see  how  any  oth- 
er Inference  is  possible — that  the  sale  to 
Conard  and  the  purchase  from  him  were  not 
made  in  good  faith,  but  were  a  merely  os- 
tensible and  colorable  sale  and  purchase, 
and  that  the  transactions  and  orders  of  the 
board  of  supervisors  constituted  a  plan  or 
device  by  which  the  Indebtedness  of  Tehama 
county,  incurred  during  the  fiscal  year  com- 
mencing July  1,  1902,  and  allowable  against 
the  indigent  fund  for  that  year,  might  be  paid 
from  the  revenues  provided  for  said  fund 
for  the  fiscal  year  commencing  July  1,  1903, 
without  the  assent  of  two-thirds  of  the  quali- 
fied electors  of  said  county.  It  is  further 
found  that  while  the  Indigent  fund  was  ex- 
hausted as  above  stated,  there  was  at  tbe 
expiration  of  the  fiscal  year  1902-03  a  sur^ 
plus  of  moneys  iu  the  general  fund  provided 
for  said  fiscal  year  sufficient  to  pay  all  claims 
and  Indebtedness  chargeable  against  the  in- 
digent fimd.  The  board  of  supervisors  never 
authorised  or  directed  the  district  attorney 
to  prosecute  this  action.  The  court  made 
conclusions  of  law  to  the  effect  that  the  pay-> 
ment  of  the  warrant  No.  214  would  have  the 
effect  of  paying  the  Indebtedness  of  the  coun^ 
ty  incurred  during  the  fiscal  year  1902-03 
from  the  revenues  provided  for  the  indigent 
fund  of  the  county  for  the  next  fiscal  year; 
further,  that  the  defendants,  members  of  the 
board  of  supervisors,  were  interested  in  the 
so-called  contracts  for  the  sale  and  purchase 
of  the  crop  of  fruit  and  in  the  payment  of 
said  warrant  and  such  interest  was  such  as 
to  make  Illegal  and  void  all  of  tbe  said  con- 
tracts and  proceedings  and  the  warrant  itself; 
further,  that  the  action  Is  properly  brought 
and  prosecuted  by  the  district  attorney.  Ac- 
cordingly a  decree  was  entered  enjoining  the 
treasurer  of  tbe  county  from  paying  the  said 
warrant  from  tbe  funds  or  mon^  of  said 
county,  enjoining  the  Bank  of  Tehama  Coun- 
ty from  presenting  the  said  warrant  to  the 
treasurer  for  payment,  and  enjoining  the 
board  of  supervisors  from  "making  any  or- 
der or  allowance  for  the  payment  of  any  debt 
Indebtedness  or  liability  incurred  by  the  said 
board  of  supervisors  during  the  fiscal  year 
commencing  July  1,  1902,  from  the  moueys 
or  revenues  provided  for  such  fund  for  any 
subsequent  fiscal  year."  Article  11,  g  18, 
of  the  Constitution  of  California  provides: 
"Ko  county,  city,  town,  township,  board  of 
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education  or  school  district  shall  Incur  any 
indebtedness  or  liability  In  any  manner  or 
for  any  purpose  exceeding  In  any  year  the 
Income  and  revenue  provided  for  such  year 
without  the  assent  of  two-thirds  of  the  qual- 
Ifled  electors  thereof  Totlng  at  an  election  to 
be  held  for  that  purpose,"  etc.  In  San 
Francisco  Gas  Co.  v.  Brickwedel,  C2  CaL 
0*1,  this  court  said:  "We  think  It  clear  that 
when  the  framers  of  the  present  Constitution 
said,  as  they  did  by  section  18  of  article  11 
of  that  Instrument,  that  'no  county,  city,  town, 
township,  board  of  education  or  school  district 
shall  Incur  any  Indebtedness  or  liability  In  any 
manner  or  for  any  purpose  exceeding  In  any 
year  the  Income  and  revenue  prevlded  for  such' 
year,  without  the  assent  of  two-thirds  of  the 
qualified  electors  thereof  voting  at  an  election 
to  be  held  for  that  purpose,'  etc.,  they  meant 
that  no  such  indebtedness  or  liability  should 
be  Incurred  (except  In  the  manner  stated)  ex- 
ceeding In  any  year  the  Income  and  revenue 
actually  received  by  such  county,  city,  town, 
township,  board  of  education  or  school  dis- 
trict. In  other  words,  that  each  year's  In- 
come and  revenue  must  pay  each  year's  In- 
debtedness or  liability,  and  that  no  indebted- 
ness or  liability  Incurred  In  any  one  year 
shall  be  paid  out  of  the  Income  or  revenue 
of  any  future  year."  This  construction  of  the 
constitutional  provision  has  repeatedly  been 
affirmed  In  later  cases.  Shaw  v.  Statler,  74 
Cal.  258,  15  Pac.  833;  Schwartz  v.  Wilson,  75 
Cal.  502,  17  Pac.  449:  McGowan  v.  Ford,  107 
Cal.  177,  40  Pac.  231;  Weaver  t.  San  Fran- 
cisco, 111  Cal.  319,  43  Pac.  972;  Bradford 
V.  San  Francisco,  112  Cal.  537,  44  Pac.  912; 
Buck  T.  Eureka,  119  Cal.  44,  50  Pac.  10(53. 
That  the  effect  of  the  transactions  had  and 
the  orders  made  by  the  board  of  supervisors 
In  the  case  at  bar  will  be.  If  such  transac- 
tions are  carried  to  their  conclusion,  to  pay 
the  Indebtedness  Incurred  In  the  year  1902- 
03  out  of  the  revenues  provided  for  the  year 
1903-04,  is  too  plain  for  argument  The  re- 
sult of  paying  the  warrant  in  question  will 
be  to  refund  to  the  Bank  of  Tehama  County 
the  sum  of  $930  which  It  advanced,  and  which 
was  used  for  the  purpose  of  paying  Indebted- 
ness of  the  county  Incurred  prior  to  June  30, 
1903,  and  this  repayment  Is  to  be  made  out 
of  the  Indigent  fund  provided  for  the  year 
1003-04.  This  would  be  a  palpable  violation 
of  the  letter  and  the  spirit  of  section  18,  art 
11,  of  the  Constitution. 

It  Is  argued  by  the  appellants  that  the 
"Indigent  fund"  is  not  a  fund  created  by  law, 
and  that  the  liabilities  Incurred  and  allowed 
against  said  fund  during  the  year  1902-C3 
might  with  propriety  have  been  allowed  and 
paid  out  of  the  general  fund  for  that  year, 
in  which,  as  the  court  has  found,  there  was 
at  the  end  of  the  year  a  surplus  sufficient  to 
meet  all  of  these  demands.  This  we  may  as- 
sume to  be  so.  But  If  It  be  granted  that  the 
liabilities  incurred  on  account  of  the  care  of 
the  poor  of  the  county  for  the  year  1902-03 
might,  in  case  of  a  deficiency  in  the  Indigent 


fund  provided  for  that  purpose,  hare  bees 
chargeable  against  any  surplus  in  the  gen- 
eral fund,  the  effect  of  the  payment  of  the 
warrant  here  In  question  would  not  be  to 
pay  such  claims  out  of  any  surplus  In  the 
general  fund.  The  finding  is  merely  that  at 
the  end  of  the  year  there  was  a  surplus  lo 
the  general  fund  sufficient  to  pay  all  claims 
chargeable  against  the  Indigent  fund,  not  that 
there  was  sufficient  to  pay  all  claims  charge* 
able  against  the  general  fund,  nor  that  such 
surplus  existed  at  the  time  the  warrant  ia 
question  was  drawn.  Further  claims  might 
be  presented  after  the  end  of  the  fiscal  year 
(County  (Sovernment  Act  [St  1897,  p.  470,  c 
277]  §  40),  with  the  result  that  no  surplus 
would  be  left  In  the  general  fund  to  be  car- 
ried over  Into  the  fund  of  a  succeeding  year. 
No  such  surplus  could  be  carried  over  until, 
all  claims  of  the  preceding  year  had  been 
paid  (Bilby  v.  McKenzle,  112  Cal.  143,  44 
Pac.  341),  and  the  allowance  of  the  warrant 
in  question,  payable  out  of  the  indigent  fund 
for  1003-04,  was  therefore  not  a  direction 
that  the  same  be  paid  out  of  any  surplus  of 
the  funds  of  the  preceding  year,  but  was  an 
order  that  it  be  paid  out  of  the  funds  of  the 
succeeding  year.  This  is  prohibited  by  the 
Constitution.  Admitting  that  the  board  of 
supenisors  may  take  steps  to  pay  the  ex- 
penses Incurred  during  the  year  1902-03  out 
of  any  surplus  left  in  the  general  fund  for 
that  year,  they  have  not  the  right  to  pay  such 
liabilities  out  of  the  funds  and  revenues  pro- 
vided for  the  ensuing  year. 

It  is  strongly  urged  by  the  appellants  that, 
since  the  board  of  supervisors  of  the  county 
had  the  power  to  purchase  for  the  county  any 
personal  property  necessary  for  the  use  of 
the  county  (County  Government  Act  [St  1897, 
p.  459,  c.  277]  {  25,  subd.  7),  and  to  sell  at 
public  auction  any  property  belonging  to  the 
county  not  required  of  public  use  (Id.  §  23, 
subd.  9),  the  determination  by  the  board  of 
supervisors  that  the  fruit  In  question  should 
be  sold,  and  the  subsequent  determination 
that  it  should  be  bought,  were  acts  within  the 
authority  and  Jurisdiction  of  the  board,  and 
cannot  be  questioned  collaterally.  The  prin- 
ciple relied  upon  has  been  frequently  applied 
to  cafes  whore  the  board  of  supervisors  had 
allowed  claims  or  demands  against  the  coun- 
ty, and  it  was  held  that  the  Justice  and  pro- 
priety of  the  claims  were  concluded  by  the 
allowance  of  the  board  and  could  not  be  In- 
quired Into  by  the  courts.  Robinson  v.  Su- 
I)ervisors,  16  Cal.  209 ;  El  Dorado  Co.  T.  Elst- 
ner,  18  Cal.  145.  So  in  Lamberson  v.  Jef- 
ferds.  118  Cal.  363,  50  Pac.  403,  the  court,  in 
PlionUing  of  an  order  by  the  board  of  su- 
pervisors, allowing  a  claim  for  legal  services 
rendered  to  the  county,  said :  "The  allowance 
and  settlement  of  the  claim  by  the  board  of 
supervisors  is  an  adjudication  by  a  tribunal 
having  Jurisdiction  of  the  matter  that  the 
services  have  been  rendered  and  of  the  cor- 
rectness of  their  value,  and  is  conclusive." 
See,  also,  Colusa  (^.  r.  De  Jaruett  53  CaL 
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878;  Eenna  T.  Bd.  of  Sup.,  80  Cal.  11,  26 
Pac.  615.  It  Is  sought  by  the  appellants  to  ap- 
ply the  doctrine  of  these  cases  to  the  case  at 
bar;  it  being  argued  that  the  order  of  the 
board  of  supervisors  that  the  county  pay  for 
the  fruit  crop  alleged  to  have  been  purchased 
of  A.  L.  Conard  constituted  a  conclusive  de- 
termination that  the  fruit  crop  was  the  prop- 
erty of  Conard ;  that  it  was  worth  |950 ;  that 
It  was  to  the  Interest  of  the  county  to  pur- 
chase and  pay  for  It;  and  that  there  was  due 
Conard  from  the  county  $950.  But  the  rule 
Invoked  should  not  be  carried  to  the  extent 
claimed.  Here,  as  Is  found  by  the  court  upon 
evidence  which  is  not  open  to  question,  the 
board  of  supervisors  did  not  in  fact  sell  or 
buy  any  property,  but,  for  the  purpose  of 
evading  a  constitutional  restriction,  adopted 
and  entered  upon  Its  records  resolutions  pur- 
porting to  authorize  and  show  a  pretended 
sale  and  purchase  which  never  took  place. 
To  allow  to  such  orders  the  conclusive 
effect  claimed  by  appellants  would  be  to  ab- 
rogate the  constitutional  restriction  In  ques- 
tion and  make  It  possible  for  boards  of 
supervisors  to  act  In  defiance  of  the  Constitu- 
tion, provided  that  they  merely  cast  their  Il- 
legal action  In  the  form  of  a  fictitious  trans- 
action, which.  If  actually  consummated,  they 
had  the  power  to  conclude.  While,  where 
property  has  actually  been  bought  by  a  coun- 
ty, the  determination  by  the  supervisors  that 
such  purchase  is  necessary,  that  the  property 
la  of  a  certain  value  and  that  such  value 
should  be  paid  therefor,  may  be  conclusive, 
the  board  cannot,  by  a  mere  entry  upou 
their  minutes  that  they  have  purchased  prop- 
erty for  a  certain  price,  preclude  an  inquiry 
Into  the  facts,  when  In  reality  there  has  not 
been  any  purchase  of  property  at  all.  In 
McGowan  v.  Ford,  107  Cal.  177,  40  Pac.  231, 
the  county  of  Mendocino  had  Incurred  an 
Indebtedness  for  work  done  In  repairing 
county  buildings.  The  work  was  completed 
In  one  fiscal  year,  but  the  board  of  super- 
visors attempted  to  make  payment  out  of 
the  revenues  of  the  succeeding  year,  and  to 
that  end  made  an  order  reciting  that  the  work 
had  not  been  completed,  and  extending  the 
time  for  Its  completion  to  a  date  In  the  ensu- 
ing fiscal  year.  No  effect  was  allowed  to  this 
device;  the  court  saying:  "It  is  also  ob- 
vious that  the  orders  of  the  board  made  for 
the  purpose  of  carrying  the  Indebtedness  over 
and  making  It  payable  out  of  the  revenue 
of  the  next  fiscal  year  were  unauthorized  and 
without  effect  See  Schwartz  v.  Wilson,  75 
Cal.  502,  17  Pac.  449,  where  a  similar  ques- 
tion was  considered."  If  the  board  of  super- 
visors could  not  bind  the  county  by  a  recital 
that  a  debt  Incurred  In  one  year  had  been 
Incurred  In  the  next,  an  order  reciting  a  pur- 
chase of  fruit,  when  none  had  In  fact  beeu 
purchased.  Is  no  more  conclusive. 

The  appellants  rely  with  great  confidence 
npon  the  position  that  the  district  attorney 
iiad  no  authority  to  bring  this  action  in  the 
name  of  the  county  without  an  order  of  the 


board  of  superrlsoni  authorizing  him  to  bring 
It.  Section  8  (page  452)  of  the  county  govern- 
ment act  provides  that  "whenever  any  board 
of  supervisors  shall  without  authority  of 
law,  order  any  money  paid  as  a  salary,  fees, 
or  for  any  other  purpose,  and  such  money 
shall  have  been  actually  paid,  or  whenever 
any  county  officer  has  drawn  any  warrant  or 
warrants  in  his  own  favor,  or  In  favor  of  any 
other  person,  without  being  authorized  by  the 
board  of  supervisors  or  by  the  law,  and  the 
same  shall  have  been  paid,  the  district  at- 
torney of  such  county  Is  hereby  empowered, 
and  It  Is  made  his  Imperative  duty  to  In- 
stitute suit  In  the  name  of  the  county  against 
such  person  or  persons  to  recover  the  money 
so  paid,  and  20  per  centum  damages  for  the 
use  thereof,  and  no  order  of  the  board  of  su- 
pervisors therefor  shall  be  necessary  to  main- 
tain such  suit.  When  the  money  has  not  beon 
paid  on  such  order  or  warrants  It  Is  hereby 
made  the  Imperative  duty  of  the  district  at- 
torney of  such  county,  upon  receiving  notice 
thereof,  to  commence  suit  In  the  name  of  the 
county  to  restrain  the  payment  of  the  same, 
and  no  order  of  the  board  of  supervisors  shall 
be  necessary  In  order  to  maintain  such  suit." 
It  Is  argued  that,  since  the  power  of  a  district 
attorney  to  commence  a  suit  Is  limited  to 
cases  where  the  board  of  supervisors  has 
"without  authority  of  law"  ordered  moneys 
paid,  such  suit  cannot  be  Instituted  where 
the  board  has  acted,  or  assumed  to  act,  under 
an  authority  vested  In  It  by  law;  that  the 
board  of  supervisors,  as  above  stated,  has  au- 
thority to  purchase  personal  proiierty  for  the 
county  and  to  order  payment  for  the  same; 
and  that  here  the  order  In  question  was  an 
order  for  the  payment  of  money  found  to  be 
due  as  the  purchase  price  of  the  fruit  bought 
by  the  county.  This  argument  is,  In  a  meas- 
ure, similar  to  that  Just  considered  with  rela- 
tion to  the  conclusiveness  of  the  orders  of 
the  board  of  supervisors.  It  Is  true  that 
an  order  for  the  payment  of  property  pur- 
chased by  the  county  Is  not  an  order  made  by 
the  supervisors  without  authority  of  law,  but 
It  Is  equally  true  that  an  order  by  the  board 
of  supervisors  for  the  payment  of  Indebted- 
ness Incurred  In  one  year  out  of  the  revenue 
of  the  succeeding  year  Is  an  order  made  with- 
out authority  of  law,  and  that  It  Is  none  the 
less  without  authority  of  law  because  It  is 
given  the  guise  and  form  of  a  purchase  of 
property  where  no  property  was  in  tact  pur- 
chased. As  was  said  by  the  learned  judge  of 
the  trial  court  In  an  opinion  filed  by  him : 
"The  question  then  turns  upon  the  moaning 
of  the  words  'without  authority  of  law.' 
Section  1CG7  of  the  Civil  Code  reads:  'That  Is 
not  lawful  which  is:  (1)  Contrary  to  an  ex- 
press provision  of  law;  (2)  contrary  to  the 
policy  of  express  law;  or  (3)  otherwist  con- 
trary to  good  morals.  •  •  •  •  The  ordering 
of  the  warrant  drawn  in  July  in  consum- 
mation of  a  plan  to  pay  the  debts  contracted 
In  one  fiscal  year  out  of  the  funds  of  the  nest 
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Ttslon  of  the  law,'  to  wit,  of  section  IS,  art. 
n,  of  the  Constitution."  We  are  satisfied 
that,  on  the  facts  found,  the  district  attorney 
\ras  aathorlzed  by  section  8  of  the  county  gov- 
ernment  act  to  Institute  the  action  without 
having  received  from  the  board  of  supervisors 
an  order  to  Institute  it.  County  o(  Santa 
Cruz  V.  MoPherson,  133  Cal.  282,  «5  Pac.  574, 
Sacramento  Oo.  v.  Southern  Pacific  Co.,  127 
Cal.  217,  59  Pac.  568,  825,  and  similar  cases 
cited,  do  not  conflict  with  this  view.  In  those 
cases  the  board  of  supervisors  had  made  a 
contract  within  the  scope  of  Its  powers,  and 
ordered  money  paid  thereunder.  But  In  each 
case  the  contract  had  a  real  existence,  and 
was  not  a  mere  cloak  for  a  plan  to  expend 
money  in  defiance  of  the  law. 

The  appellants  contend  that  It  would  be  In- 
equitable to  restrain  the  payment  of  the  war- 
rant In  question,  because  the  county  would 
thereby  be  permitted  to  retain  both  the  crop 
of  fruit  and  the  ?950  paid  In  exchange  for 
the  same,  and  that  the  county  should  be  held 
estopped  to  restrain  the  payment  of  the  waf- 
rant  until  It  has  restored  to  the  owner  (the 
Bank  of  Tehama  County)  the  $950  which  It 
received  without  consideration.  Whatever 
scope  may  be  given  to  the  doctrine  of  equi- 
table estoppel  as  against  municipal  corpora- 
tions, it  is  clear  that  that  doctrine  can  have 
no  application  here.  The  Constitution  ex- 
pressly forbids  the  payment  of  the  indebted- 
ness of  one  year  out  of  the  revenues  of  the 
next  year.  This  prohibition  Is  a  limitation 
upon  the  powers  of  the  oflicers  of  the  county, 
and  prevents  them  from  creating  a  liability 
against  the  county  contrary  to  the  terms  of 
the  Constitution.  To  hold  that  the  county  by 
receiving  property  or  services  beyond  its 
ability  to  pay  out  of  the  revenues  of  the  cur- 
rent year  could  be  estopped  from  defending 
against  a  claim  that  they  be  paid  out  of  the 
revenues  of  a  succeeding  year  would  nullify 
the  constitutional  restriction.  In  many  of  the 
cases  above  cited — for  example,  San  Fran- 
cisco Gas  Oo.  V.  Brlckwedel,  Shaw  v.  Statler, 
Schwartz  v.  Wiison,  McGowan  v.  Ford,  Smith 
T.  Broderlck,  Weaver  v.  San  Francisco — the 
municipal  corporation  had  received  something 
of  value,  for  which,  by  force  of  the  constitu- 
tional provision,  It  was  not  able  to  pay.  But 
this  was  not  regarded  as  furnishing  a  reason 
for  paying  the  Indebtedness  out  of  funds 
which  the  Constitution  declared  were  not  to 
be  applied  to  such  purpose. 

The  foregoing  disposes  of  the  substantial 
points  made  on  the  merits,  with  the  excep- 
tion of  respondent's  contention  that  the  order 
for  the  issuance  of  the  warrant  was  void  on 
the  ground  that  four  of  the  supervisors  were 
Interested  in  the  alleged  contract  of  purchase. 
In  view  of  the  conclusion  reached  on  the  mat- 
ters already  discussed,  it  is  unnecessary  to 
consider  this  point. 


The  original  complaint  made  the  county 
treasurer  the  sole  party  defendant  The 
Bank  of  Tehama  County  intervened,  and 
moved  to  dissolve  a  preliminary  injunction 
Issued  at  the  time  of  the  filing  of  the  com- 
plaint  This  motion  was  met  on  the  part  of 
the  plaintiff  by  a  motion  for  leave  to  file  an 
amended  and  supplemental  complaint,  which 
Joined  aa  parties  defendant  the  board  of 
supervisors  and  four  members  thereof  who 
had  taken  part  in  the  transaction  with  the 
bank,  Conard,  the  alleged  purchaser  and  seller 
of  the  fruit  and  the  Bank  of  Tehama  County. 
The  case  made  by  the  amended  pleading  was 
In  no  wise  inconsistent  with  the  cause  of  ae* 
tion  originally  attempted  *o  be  set  forth. 
The  court  permitted  this  amended  and  sup- 
plemental complaint  to  be  filed  before  taking 
up  the  motion  to  dissolve  the  preliminary  In- 
junction, and  thereupon  denied  the  motion 
to  dissolve.  These  rulings  are  assigned  aa 
error.  We  think,  however,  that  It  Is  within 
the  discretion  of  the  court  to  permit  the 
filing  of  an  amended  bill  to  support  a  prelim- 
inary Injunction  already  Issued,  and  that  If 
the  amended  bill  shows  good  ground  for  the 
injunction,  it  Is  not  error  to  refuse  to  dissolve 
such  writ  for  the  mere  reason  that  the  orig- 
inal bill  may  have  been  defective.  Barber  v. 
Reynolds,  83  Cal.  497.  In  any  event,  if  the 
order  refusing  to  dissolve  the  Injunction  can 
be  reviewed  on  this  appeal  from  the  Judgment 
(said  order  being  Itself  appealable.  Code  Civ. 
Proc.  939),  the  Injunction  has  now  become 
merged  iu  the  final  Judgment,  and,  if  such 
final  Judgment  properly  restrains  the  payment 
of  the  warrant  In  question.  It  would  not  avail 
the  appellants  to  have  this  court  rule  that  the 
preliminary  Injunction  should  not  have  been 
originally  granted,  or  that  the  motion  to  dis- 
solve It  should  have  been  granted.  See  She- 
ward  V.  Citizens'  Water  Co.,  90  Cal.  635,  27 
Pac.  439. 

There  was  no  Impropriety  In  Joining  the 
other  defendants  with  the  county  treasurer. 
Section  8  (page  452)  of  the  county  government 
act  above  referred  to  provides  that,  where 
the  money  has  not  been  paid,  the  district  at- 
torney shall  "commence  suit  in  the  name  of 
the  county  to  restrain  the  payment  of  the 
same."  Such  suit,  being  a  proceeding  In  equi- 
ty, may  properly  Join  as  defendants  all  who 
have  an  interest  In  the  subject-matter  of  the 
litigation.  All  of  the  defendants  here  Joined 
were  so  closely  connected  with  the  subject  of 
the  action  that  they  were  certainly  proper  lit 
not  Indispensable  parties.  At  any  rate,  no  In- 
Jury  could  have  resulted  from  the  Joinder. 

The  Judgment  and  order  denying  a  new 
trial  are  alBrmed. 

We  concur :  ANGELLOTTI,  J. ;  LORIGAN, 
J.;  SHAW,  J.;  McFARLAND,  J.;  HEN- 
SHAW,  J. 
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(162  Cal.  Ill) 

CCSHINO-WETMORB  00.  ▼.  GRAT  «t  aL 

(S.  F.  2,965,  3333.) 

(Supreme  Court  of  CalifomU.     Oct.  2,  1907.) 

1.  NinSAHCE  —  PtTBLIO    NUISANCES  —  ACTIONS 

roB  Dauaokb— RiosT  TO  Maintain. 

One  may  maiotain  an  action  at  law  for 
damage*  for  a  nuiaance  witbout  aeekinc  an 
abatenK'nt  thereof. 

2.  Xbiai/— Verdict— JuDOicENT. 

Where  an  action  waa  tried  on  the  dieor^ 
that  it  waa  one  at  law  for  damages  for  a  nui- 
sance, and  abatement  thereof  waa  not  decreed, 
the  objection  that  the  judgment  was  based  whol- 
ly on  the  verdict  and  that  no  Bndings  of  fact 
were  made  by  the  court  was  unavailable. 

&   APPEAIr-E^NDIHGB— PRKSXTIIFTIONS. 

Where  findings  by  the  court  are  essential, 
and  the  record  does  not  affinnatively  show  that 
the  findings  are  not  waived,  the  presumption 
is  that  findings  are  made  so  far  as  required. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  tf  37(12-3771.] 

4.  Municipal  Cobpobations  —  Obstruction 
OF  Street  —  Public  Nuisahcts— Complaint 
— SumciENCT. 

A  complaint  which  alleges  that  plaintiff  en- 
gaged in  the  business  of  quarrying  rock  on  prop- 
erty on  streets;  that  defendnat  obstructed  the 
streets,  though  not  immediately  in  front  of  plain- 
tiff's property ;  that  the  obstructions  impeded 
plaintiff  in  the  right  to  go  on  the  streeU  from  hi* 
property,  and  prevented  all  access  to  his  prop- 
erty, etc. — states  a  cause  of  action,  for  it  shows 
a  special  Injury  to  plaintiff,  essential  under  Civ. 
Code,  i  3493,  to  eniable  a  private  person  to  sue 
for  a  public  noisance. 

5.  Sake. 

The  owner  of  a  lot  abutting  on  a  street  has 
a  special  easement  In  the  street  for  the  purpose 
of  Ingress  and  egress,  which  right  is  invaded  by 
obstructions  which  have  the  effect  of  absolutely 
preventing  access  to  the  premises  along  the 
street,  though  such  obstructions  are  not  imme- 
diately in  front  of  the  premises. 

lEd  Note.— For  case*  in  point,  see  Cent  Dig, 
ToL  36,  Municipal  Corporationa,  |  1445.] 

6.  Same. 

Where,  In  an  action  for  a  nuisance  Tcsnlt- 
Ing  from  the  obstruction  of  a  street,  it  appear- 
ed that  a  sufficient  width  along  the  street  was 
open  for  use  as  a  roadway,  and  was  capable 
of  being  used  as  snch,  and  waa  used  by  the  pub- 
lic as  such,  the  fact  that  the  portion  so  open 
for  use  was  in  what  would  be  the  sidewalk  por- 
tion of  the  street  if  sidewalks  were  ultimately 
constructed,  was  immaterial. 

7.  Same— Damages— Measure  ot  Damages. 

A  corporation  entitled  to  recover  for  a  nui- 
sance consisting  of  the  obstruction  of  a  street 
cannot  recover  for  the  value  of  the  time  of  its 
officers,  based  on  the  theory  that  their  time  was 
occupied  in  defending  the  corporation  against 
the  Btucks  of  defendant  In  consultation  with 
the  attorneys  of  the  corporation,  and  in  mak- 
ing preparations  for  the  trial,  but  the  recovery 
i*  limited  to  the  loss  of  profits,  expenses  incurs 
red.  and  injury  to  the  corporation  resulting  from 
the  obstruction. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  John 
Hunt,  Judge. 

Action  by  the  Gushing- Wetmore  Company 
against  George  F.  Gray  and  others.  From  a 
judcinent  for  plaintiff,  and  from  an  order 
denying  a  nevir  trial,  defendants  appeal.  Ke- 
rersed  and  remanded. 

Fisher  Ames  and  J.  B.  Manning,  for  ap- 
pellants.   Wright  &  Lukens,  for  respondent 


ANGELLOTTI,  J.  Tbeae  are  appeals  from  a 
Judgment  In  favor  of  plaintiff  for  $5,000  dam- 
ages and  from  an  order  denying  defendants' 
motion  for  a  new  trial. 

1.  Counsel  for  the  respective  parties  differ 
as  to  the  character  of  the  case  made  by  the 
complaint;  counsel  for  plaintiff  claiming  that 
the  action  is  one  at  law  for  damages  for 
injury  to  plalntiiTs  business,  caused  by  ma- 
licious and  oppressive  conduct  of  defendants 
deliberately  Intended  to  Injure  such  plaintiff 
and  "drive  plaintiff  out  of  the  field  as  a  com- 
petitor with  the  defendants,"  while  counsel 
for  defendants  claim  that  the  action  Is  one 
in  equity  for  the  abatement  of  an  alleged 
nuisance,  and  Incidentally  for  the  damage 
caused  thereby.  We  regard  this  question  as 
Immaterial  on  these  appeals,  even  If  It  be 
conceded  that  an  action  for  the  abatement  of 
a  nuisance  Is  under  our  present  Constitution 
an  action  within  the  equitable  jurisdiction 
of  the  court,  and  to  be  governed  by  the  prin- 
ciples prevailing  In  that  jurisdiction.  Sri 
McCarthy  v.  Gaston,  etc.,  Co.,  144  Cal.  542. 
547,  78  Pac.  7.  The  case  was  tried  upon  the 
theory  that  it  was  solely  an  action  at  law 
for  damages,  and  the  Judgment  given  was 
one  for  damages  only ;  no  abatement  of  any 
nuisance  being  decreed.  It  is,  of  course,  not 
disputed  that  one  may  maintain  an  action 
at  law  for  damage  caused  by  a  nuisance, 
witbout  seeking  an  abatement  of  the  nui- 
sance. We  are  satisfied  from  the  record  be- 
fore us  that  this  must  be  treated  as  such  an 
action.  Under  these  circumstances,  the  ob- 
jection that  no  findings  of  fact  were  made 
and  filed  by  the  judge,  and  that  the  judgment 
was  wholly  based  on  the  verdict  of  the  Jury, 
is  without  force.  In  this  connection,  how- 
ever, it  is  proper  to  say  that,  if  findings  by 
the  court  were  essential,  the  record  docs  not 
affirmatively  show  that  such  findings  were 
not  waived,  and  under  such  circiunstances 
the  presumption  Is  that  findings  were  made 
so  far  as  required.  See  Richardson  v.  City 
of  Eureka.  110  Cal.  441,  446,  42  Pac.  965; 
Baker  v.  Baker,  139  Cal.  626,  73  Pac.  409; 
Tomllnson  v.  Ayres,  117  Cal.  6C8,  49  Pac.  717. 

2.  It  Is  contended  that  the  complaint  failed 
to  state  a  cause  of  action.  This  contention 
Is  based  on  the  fact  that  the  alleged  acts 
causing  the  Injury  to  plaintiff  were  the  pla- 
cing obstructions  In  certain  public  streets 
of  the  city  and  county  of  San  Francisco. 
The  obstruction  of  a  public  street  or  high- 
way constituting  a  public  nuisance,  and  the 
law  authorising  a  private  person  to  maintain 
an  action  for  a  public  nuisance  only  where 
It  Is  srteclally  injurious  to  himself  (section 
3493,  Civ.  Code),  It  is  urged  that  the  com- 
plainant falls  to  show  any  cause  of  action  In 
favor  of  plaintiff. 

The  complaint  shows  plaintiff  to  be  the 
owner  of  certain  real  property  on'  Lombard 
and  WInthrop  streets  (the  obstructed  streets), 
on  which  it  was  engaged  In  the  business  of 
quarrying,  crushing,  and  selling  rock,  and 
that  the  obstructloua  alleged,  while  not  im- 
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mediately  In  front  of  plaintiff's  property,  aiid 
therefore  not  Impediog  plaintiff  In  the  right 
to  go  upon  the  ohstructed  streets  from  its 
property,  or  upon  Its  property  from  the  ob- 
structed streets,  were  so  placed  upon  said 
streets  at  other  points  as  to  prevent  all  In- 
gress to  and  egress  from  plaintiff's  Quarries 
by  plaintlfTs  wagons,  teams,  carts,  and  appli- 
ances of  its  business.  It  Is  alleged  that  plain- 
tiff had  for  several  years  been  engaged  in  its 
business  on  this  property,  operating  a  rock 
crusher  and  reduction  works  with  a  capacity 
of  180  tons  of  rock  per  day,  and  delivering 
therefrom  to  customers  an  average  quantity 
of  75  tons  each  day,  that  defendants  on  May 
3  and  5,  1899,  wantonly  and  maliciously,  and 
for  the  purpose  of  injuring  plaintiff's  busi- 
ness, obstructed  said  Lombard  street  in  such 
a  way  as  to  totally  obstruct  all  passage  and 
access  of  plalntiflTs  wagons,  etc.,  to  and  from 
its  quarry,  and,  that  plaintiff  having  there- 
opon  procured  a  private  right  of  way  leading 
from  Winthrop  street,  defendants  for  the 
same  purpose,  on  May  20, 1899,  and  again  on 
July  30,  1899,  obstructed  said  Winthrop 
street,  with  the  same  result,  thus  totally  stop- 
ping the  business  of  plaintiff.  It  Is  further 
alleged  that,  by  reason  of  such  obstruction, 
plaintiff  has  been  compelled  to  repair  and  re- 
open the  roadways,  and  to  purchase  rights  of 
way  over  private  lands,  and  purchase  rock  and 
material,  to  its  damage  in  the  sum  of  $5,000, 
has  been  prevented  from  fulfilling  contracts, 
lost  custom  and  trade,  and  been  deprived  of 
profits  In  the  further  sum  of  ♦10,000,  and 
that  the  credit  and  business  of  the  plaintiff 
has  been  Injured  In  the  further  sum  of  |10,- 
000. 

We  are  of  the  opinion  that  this  shows  such 
special  Injury  to  plaintiff  as  authorized  the 
maintenance  of  the  action  by  It.  The  case 
Is  practically  the  same  as  that  made  by  the 
complaint  In  the  case  of  Gardner  v.  Stroever, 
80  Cal.  20,  26  Pac.  618,  where  the  Injury  com- 
plained of  was  an  obstruction  In  a  public 
highway  between  the  plaintiff's  slaughter- 
house and  a  connecting  highway,  which  com- 
pletely prevented  plaintiff,  maintaining  a 
meat  market  in  the  town  of  OrovUle,  from 
bringing  his  meat  to  town  to  supply  his  cus- 
tomers, to  the  injury  and  destruction  of  his 
business.  It  is  said  that  this  decision  Is  In 
conflict  with  the  doctrine  of  the  earlier  cases 
of  Aram  v.  Schallenberger,  41  Cal.  449,  and 
San  Jose  Ranch  Co.  ▼.  Brooks,  74  Cal.  463, 
16  Pac.  250,  wherein  It  was  held  that  allega- 
tions simply  to  the  effect  that  the  plaintiff 
had  no  means  of  access  to  his  land  except 
over  and  along  the  obstructed  road  did  not 
show  such  special  Injury,  in  addition  to  that 
suffered  by  the  public,  as  would  authorize 
the  maintenance  of  the  action.  The  former 
of  these  cases  was  an  action  for  an  injunction 
to  prevent  a  proposed  obstruction  of  a  high- 
way affording  the  only  means  of  access  to 
the  plaintiff's  property.  The  only  allega- 
tion of  damage  was  that  plaintiffs  had  no 
other  means  of  access,  neither  Injui?  to  the 


property  nor  Interference  with  any  use  plain- 
tiffs were  making  or  desired  to  make  of  the 
land  being  averred.  In  San  Jose  Ranch  Co. 
V.  Brooks,  supra,  the  allegation  was  simply 
that  the  obstruction  prevented  the  plaintiff 
"having  Ingress  or  egress  to  and  from  a  tract 
of  land  which  It  owned  situated  at  a  point 
In  a  canyon  above  the  place  where  the  ob- 
struction Is  placed,  and  which  prevents  It 
from  making  any  use  of  Its  land  which  It 
desires."  It  did  not  aflBrmatively  appear  that 
any  use  was  then  being  made  of  the  property, 
or  that  any  particular  use  was  then  contem- 
plated. The  theory  upon  which  these  decisions 
is  based  is  that  the  only  injury  done  In  such 
a  case  Is  the  obstruction  of  the  party  in  his 
right  of  passage  over  the  highway,  and  that 
this  injury  is  the  same  in  kind  as  that  suf- 
fered by  all  of  the  general  public  who  may 
have  occasion  to  travel  over  the  road,  al- 
though the  Inconvenience  may  be  greater  In 
degree  In  the  one  case  than  In  the  other.  Nei- 
ther of  these  cases  goes  to  the  extent  of  hold- 
ing that  an  obstruction  In  a  public  highway 
absolutely  preventing  all  access  to  and  egress 
from  one's  land  may  not  cause  such  an  In- 
terference with  the  use  of  the  land  for  the 
purposes  to  which  It  Is  devoted,  and  the  in- 
Jury  to  and  suspension  of  a  business  there  es- 
tablished and  carried  on,  as  will  constitute 
special  Injury  to  the  owner  of  the  property 
different  In  kind  from  that  suffered  by  the 
public  at  large,  authorizing  a  private  action, 
although  some  expressions  in  the  opinion  in 
the  later  case  may  tend  to  support  such  a 
view.  So  far  as  they  do  this,  they  are  op- 
posed to  the  general  current  of  authority. 
The  Injury  to  the  general  public  is  simply  the 
deprivation  of  the  right  of  passage  over  the 
streets.  The  additional  Injury  to  the  ovnier 
of  the  property  Is  the  Interference  with  the 
use  of  his  land  for  the  purpose  to  which  it  Is 
adapted,  and  the  suspension  of  his  business 
there  carried  °on.  It  cannot  reasonably  be 
said  that  these  results  are  not  caused  by  the 
obstructions  alleged.  For  all  practical  pur- 
poses, they  are  directly  caused  by  the  ob- 
structions. 

It  has  several  times  been  declared  by  this 
court  that  the  owner  of  a  lot  abutting  upon  a 
public  street  has  by  reason  of  such  ownership 
a  special  easement  In  such  street  for  the 
purpose  of  Ingress  and  egress,  which  Is  prop- 
erty as  fully  as  the  lot  itself.  See  Eachus 
V.  L.  A.,  etc.,  Ry.  Co.,  103  Cal.  614,  37  Pac. 
750,  42  Am.  St.  Rep.  149;  BIgelow  v.  Bal- 
lerlno,  111  Cal.  559,  44  Pac.  307;  Geurkink  v. 
Petaluma,  112  Cal.  306,  44  Pac.  570 ;  Symons 
V.  San  Francisco,  115  Cal.  655.  42  Pac.  913, 
47  Pac.  453 ;  Williams  v.  Los  Angeles  R.  Co., 
(Cal.  Sup.)  89  Pac.  330.  See,  also,  McLean 
V.  Llewellyn  Iron  Works,  2  Cal.  App.  340,  83 
Pac.  1082,  1085.  This  right  of  property  is 
as  much  invaded  by  obstructions  which  have 
the  effect  of  absolutely  preventing  access  to 
the  premises  along  the  street  as  It  Is  by  ob- 
structions preventing  access  from  the  prem- 
ises  to  the  street  immediately  in  front  of  the 
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land.  As  to  the  latter,  it  Is  tborougblj  es- 
tablished that  the  obstruction  constitutes  a 
private,  as  well  as  a  public,  nuisance.  The  at- 
tempted distinction  between  the  two  cases 
ai)i>ear8  to  us  to  be  too  technical  to  afford  a 
sufficient  basis  for  a  rule  granting  the  relief 
In  the  one  case,  and  denying  It  In  the  other. 
So  far  as  the  comfortable  enjoyment  and 
use  of  the  land  Itself  are  concerned,  the  own- 
er Is  not  perceptibly  advantaged  by  being  al- 
lowed to  get  to  the  portion  of  the  street  Im- 
mediately In  front  of  his  property  If  be  can 
go  no  further.  In  each  case,  there  appears  to 
us  to  be  an  invasion  of  his  rights  as  a  prop- 
erty owner  and  an  interference  with  his  use 
and  enjoyment  of  his  property  differing  In 
kind  from  the  injury  common  to  the  general 
public  occasioned  by  the  obstruction.  This 
view  may  be  conceded  to  be  in  conflict  with 
the  doctrine  of  the  two  cases  heretofore  re- 
ferred to.  But  it  is  in  accord  with  the  later 
expressed  views  of  this  court  as  to  the  rights 
of  an  owner  of  property  abutting  on  a  street, 
and  also  with  the  overwhelming  weight  of 
authorities  elsewhere.  See  note  to  Stetson 
T.  Faxon  (Mass.)  31  Am.  Dec.  132;  Fossion  v. 
Landry,  123  Ind.  136,  24  N.  E.  96;  Indiana, 
etc.,  V.  Eberly,  110  Ind.  542,  11  N.  E.  467.  59 
Am.  llei).  225 ;  Venard  v.  Cross,  8  Kan.  248 ; 
Jackson  v.  Kiel,  13  Colo.  378,  22  Pac.  501,  6 
L.  B.  A.  254,  16  Am.  St  Rep.  207 ;  Bannon  v. 
Murphy  (Ky.)  38  S.  W.  889;  Brakken  v. 
Minn.,  etc.,  29  Minn.  41,  11  N.  W.  124 ;  Wood 
on  Nuisances,  §§  648,  657,  680.  See,  also. 
Blanc  V.  Klumpke,  29  Cal.  156,  150;  Buch- 
bolz  V.  N.  Y.,  etc.,  R.  R.  Co.,  148  N.  T.  640, 
43  N.  E.  76. 

3.  The  contention  that  the  evidence  was 
insufficient  to  Justify  the  verdict  is  princi- 
pally based  upon  the  objection  to  the  com- 
plaint already  discussed.  It  is  further 
claimed  that  the  evidence  shows  that  the 
streets  had  not  been  so  Improved  as  to  be 
capable  of  use  by  the  public.  It  was  shown 
that  a  sufficient  width  along  the  streets  was 
open  for  use  as  a  roadway  and  was  capable 
of  being  used  as  such  and  was  in  fact  being 
used  by  the  public.  The  case  of  George  v. 
N.  P.  T.  Co.,  50  Cal.  580,  is  tiierefore  not  in 
point.  The  fact  that  the  portion  so  open  for 
use  was  in  what  would  be  the  sidewalk  por- 
tion of  the  streets,  if,  ultimately,  sidewalks 
were  constructed,  is  immaterial. 

4.  Under  the  circumstauees  appearing  In 
the  record,  the  claim  that  the  platform  con- 
struction placed  on  Winthrop  street  by  de- 
fendants, covering  the  whole  space  which  w«s 
open  for  travel  or  passage,  was  a  sidewalk, 
and  not  a  construction  designed  solely  to  ob- 
struct travel  by  wagons  and  other  vehicles, 
was,  upon  the  record  before  us,  go  obviously 
a  mere  pretense,  that  the  trial  court  was 
perfectly  Justified  in  disregarding  it  alto- 
gether. 

5.  We  have  discussed  the  foregoing  matters 
solely  for  the  purposes  of  a  new  trial,  as  the 
judgment  and  order  must  be  reversed  be- 
cause of  improper  evidence  admitted  on  the 


question  of  damages.  In  the  fiicc  of  proper 
objection,  an  officer  of  plaintiff  corporation 
was  allowed  to  testify  that  the  value  of  the 
time  of  himself  and  another  officer,  from  the 
time  of  the  first  obstruction.  May  3,  1899, 
to  the  date  of  the  commencement  of  the  trial, 
March  26,  1900,  was  $6,500,  the  theory  ad- 
vanced by  the  witness  being  practically  that 
the  whole  of  the  time  of  himself  and  fellow 
officer  between  those  dates  was  occupied  In 
defending  the  plaintiff  corporation  against 
the  attacks  of  defendants,  in  consultation 
with  plaintiff's  attorney,  and  preparations  for 
the  trial  of  this  action.  We  know  of  no  the- 
ory upon  which  plaintiff  could  be  held  en- 
titled to  a  recovery  for  such  loss  of  time  of 
its  officers,  in  addition  to  the  whole  loss  suf- 
fered by  It  by  reason  of  loss  of  profits,  ex- 
penses incurred,  and  Injury  to  plaintiff  re- 
sulting from  the  obstructions,  as  to  all  of 
which  it  introduced  evidence  and  claimed  the 
right  to  recover,  a  claim  sanctioned  by  the 
court  In  Its  rulings  both  in  the  matter  of  evi- 
dence and  instructions.  Counsel  for  respond- 
ent have  not  attempted  to  Justify  this  ruling 
of  the  trial  court 

6.  The  court  erred  In  refusing  to  strike 
out  the  portion  of  an  answer  given  by  Mr. 
Phelan  as  to  his  opinion  of  the  nature  of 
the  structure  placed  by  defendants  on  Win- 
throp street,  and  also  in  overruling  an  objec- 
tion to  a  question  asked  him  as  to  what  In- 
structions he  had  given  to  subordinates  after 
examining  the  structure,  but  It  is  doubtful  if 
tliese  errors  should  be  held  to  have  been  prej- 
udicial 

We  find  no  other  matter  requiring  notice. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded. 

We  concur:  SLOSS,  J.:  SII.\W,  J.;  Me- 
FARLAND,  J. ;   LORIGAN,  J. 


MS  Cal.  13S 
SUjXA  et  al.  v.  HAWKINS  ct  al.  (Sac.  1,399.) 
(Supreme  Court  of  California.     Oct  3,  1907.) 

JuDOMENT— Res  JnniCATA— Identity  of  Pas- 
ties. 

A  jndpraent  roll  in  a  former  suit  is  not 
admissible  in  bar  of  an  action  where  there  is 
no  privity  between  defendants  and  either  of  the 
parties  to  tlie  former  action,  althouf;h  plaintiffs 
mny  have  acquired  their  interests  from  parties 
to  the  former  suit. 

fEcl.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §  1148.] 

In  Bank.  Appeal  from  Superior  Court,  Sis- 
kiyou County;  J.  S.  Beard,  Judge. 

Action  by  Frank  Stlva  and  others  against 
Austin  Hawkins  and  others.  From  a  judg- 
ment for  defendants,  and  an  order  denying 
plaintiffs  a  new  trial,  the  latter  appeal.  Re- 
versed. 

James  F.  Farraher,  for  appellants.  B.  S. 
Taylor,  for  respondents. 

JIcFARLAND,  J.  This  Is  an  action  to  quiet 
plaintiffs'  title  to  certain  waters  of  the  main 
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fork  of  Greenhorn  creek  In  Siskiyou  county, 
and  ot  certain  tributaries  of  said  creek  called 
"Heybrook  Gulch"  and  "Barker  Gulch,"  and 
to  have  the  relative  and  proportionate  rights 
of  the  plaintiffs  and  defendants  to  such  wa- 
ters judicially  determined  and  declared.  The 
case  was  tried  without  a  jury,  and  judgment 
■was  rendered  in  favor  of  defendants.  Plain- 
tiffs appealed  from  the  Judgment  and  from 
an  order  denying  their  motion  for  a  new 
trial. 

The  plaintiffs  are  the  owners  of  a  water 
ditch  called  the  "Cornish  &  Company  ditch," 
which  has  its  head  in  the  main  Greenhorn 
creek,  and  runs  on  the  northerly  side  of  the 
creek  down  and  across  to  the  north  fork  of 
said  creek,  wbere  the  water  that  is  carried 
by  the  ditch  to  said  north  fork  Is  used  by 
plaintiffs  for  mining  purposes.  Defendants 
are  the  owners  of  a  placer  mining  claim  call- 
ed the  "Clark  &  Company  claim,"  which  Is 
situated  in.  the  bed  of  the  main  fork  of  Green- 
born  creek,  and  over  this  mining  claim  pass- 
es the  said  Cornish  &  Company  ditch.  This 
ditch,  before  reaching  defendants'  mining 
claims,  passes  across  the  said  two  tributaries 
of  Greenhorn  creek,  and  carries  their  waters, 
as  well  as  the  water  of  the  main  creek,  to 
defendants'  mining  claim.  Defendants  con- 
cede that  plaintiffs  have  the  right  to  carry 
over  and  across  their  mining  claim  all  the 
waters  flowing  in  this  ditch  during  the  night- 
time (tliat  Is,  from  6  o'clock  p.  m.  to  6  o'clock 
a.  m.  of  the  next  day),  but  they  aver  that 
defendants  have  the  right  to  use  upon  their 
mining  claim  all  the  water  flowing  in  said 
ditch  during  the  daytime  (that  Is,  from  6 
o'clock  a.  m.  to  6  o'clock  p.  m.  of  each  day), 
and  deny  that  plaintiffs  have  any  right  to  the 
use  of  any  of  such  water  during  the  hours 
last  above  mentioned.  The  plaintiffs  in  their 
amended  complaint  admit  that  they  have  no 
right  to  the  water  of  the  main  Greenhorn 
creek  during  the  daytime,  but  they  aver  that 
during  all  of  the  time,  both  night  and  day, 
they  have  the  right  to  carry  away  in  the  ditch 
across  and  over  defendants'  mining  claim  all 
the  water  which  flows  In  the  ditch  from  the 
said  two  gulchefi.  And  so  the  real  contro- 
versy between  the  parties  concerns  only  the 
waters  of  said  Heybrook  and  Barker  gulches. 

The  defendants  in  their  answer  pleaded 
as  an  estoppel  against  plaintiffs  a  certain 
prior  Judgment  rendered  In  the  superior  court 
in  a  case  entitled  "Maurice  Renner,  as  Trustee, 
V.  Joseph  Azevedo  et  al.,"  contending  that  the 
Judgment  in  that  case  determines  the  rights 
of  plaintiffs  in  the  case  at  bar  to  the  water 
In  contest  to  be  only  those  here  admitted  by 
defendants,  and  that  plaintiffs  are  estopped 
by  said  Judgment  from  contending  otherwise. 
When,  at  the  trial,  defendants  offered  In  evi- 
dence the  Judgment  roll  in  the  Renner  Case, 
its  Introduction  was  objected  to  by  plaintiffs 
and  the  objection  was  overruled,  and  the  judg- 
ment roll  admitted ;  and  to  the  ruling  plain- 
tiffs excepted.  Whether  or  not  that  judg- 
ment roll  was  properly  admitted  la  the  mala 


question  on  this  appeal  and  the  only  one  call- 
ing for  special  notice,  and  it  seems  to  be  quite 
clear  that  its  admission  in  evidence  was  an 
error.  A  judgment  cannot  operate  as  an  es- 
toppel except  where  It  Is  given  in  a  cause  be- 
tween the  same  parties  or  their  privies.  See 
Boggs  V.  Clark,  37  Cal.  23G.  In  the  case  at 
bar  there  is  some  evidence  tending  to  show 
that  the  plaintiffs,  or  at  least  some  of  them, 
acquired  their  Interests  In  the  ditch  and  wa- 
ter from  the  plaintiff  in  the  Renner  v.  Azeve- 
do matter,  and  It  may  be  conceded  for  present 
purposes  that  plaintiffs  are  the  successors 
In  interest  of  said  Renner ;  but  there  Is  no  re- 
lation or  connection  whatever,  with  respect 
to  the  property  rights  here  Involved,  between 
the  defendants  in  the  case  at  bar  and  the  de- 
fendants in  the  former  case.  The  defendants 
here  are  in  no  position  to  assert  or  Invoke 
any  right  which  might  have  been  declared  In 
the  former  action  as  between  the  parties  here- 
to. They  are  neither  the  parties  nor  privies 
of  parties  to  that  action.  That  the  error  In 
admitting  the  judgment  roll  was  prejudicial 
Is  clear;  for  there  was  some  testimony  tend- 
ing to  establish  plaintiffs'  contention  that 
they  are  entitled  to  the  use  of  the  water  in 
contest  to  the  extent  asserted  by  them,  and 
we  cannot  say  how  the  court  would  have 
found  as  to  that  contention  if  it  had  not  ad- 
mitted the  judgment  roll  in  the  Renner  Oase 
and  given  It  the  significance  of  an  estoppel. 
For  this  error  the  case  must  be  reversed. 

Plaintiffs  offered  In  evidence  the  judgment 
roll  in  another  case  entitled  "Cardoza  v.  Haw- 
kins," but  defendants'  objection  to  it  was  sus- 
tained. That  ruling  was  right.  There  was 
the  same  lacking  here  of  the  relation  of  par- 
ties and  privies  that  appeared  in  Renner  r. 
Azevedo. 

We  see  no  other  points  calling  for  discus- 
sion. 

The  Judgment  and  order  appealed  from  are 
reversed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  SLOSS,  J. ;  LORIGAN,  J. 

BEATTT,  C.  J.  (concurring).  I  WMicur  In 
the  judgment  and  In  the  opinion  of  Justice 
McFARLAND,  which  Is  fully  supported  by  the 
ground  upon  which  he  holds  that  the  superior 
court  erred  In  overruling  the  objection  to  the 
admission  In  evidence  of  the  judgment  roll  bi 
the  case  of  Renner  v.  Azevedo  et  al.  There 
was,  as  the  main  opinion  shows,  no  privity 
between  the  defendants  and  either  of  the  par- 
ties in  Renner  v,  Azevedo,  but  there  Is  even  a 
stronger  and  more  conclusive  reason  for  hold- 
ing that  the  judgment  In  that  case  can  never 
operate  as  an  estoppel  in  this  case.  The  right 
in  litigation  there  bad  no  sort  of  connection 
with  the  right  in  controversy  here.  There 
Renner,  as  trustee  of  the  Bohnerts,  was  suing 
Azevedo  and  others  (whose  rights,  such  a* 
they  may  have  been,  have  never  vested  in 
these  defendants)  for  a  diversion  of  the  waters 
of  the  main  Greenhorn  creek  abovA  the  bead 
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of  the  Cornish  ditch,  a  diversion  by  wblcta  the 
owners  of  that  ditch  were  deprived  of  their 
right  to  all  the  waters  of  the  main  branch  nat- 
urally flowing  to  the  head  of  their  ditch  be- 
tween 6  o'clock  pi  m.  and  6  o*clocl£  a.  m.  A 
litigation  of  that  controversy  could  by  no  pos- 
sibility Involve  the  rights  of  the  owners  of  the 
Oomlsh  ditch  to  the  entire  flow  of  the  Hey- 
brook  and  Barker  gulches  during  the  whole 
24  hours,  for  the  waters  of  those  gulches 
naturally  flowed  Into  Greenhorn  creek  below 
the  head  of  the  ditch,  and  were  Intercepted 
by  the  ditch  below  Its  head.  The  only  shadow 
of  a  reason  for  the  claim  that  any  right  to 
the  waters  of  those  gulches  was  Involved  In 
Renner  v.  Azevedo  Is  that  the  plaintiff  In  that 
action  by  way  of  description  of  his  ditch  used 
the  language:  "Was  the  owner  and  In  pos- 
session of  that  certain  water  ditch  known  as 
the  'Cornish  Ditch*  which  takes  the  waters 
of  main  Greenhorn  creek  and  gulches  adja- 
cent thereto,  and  conveys  the  same  to  the 
North  Fork  of  said  Greenhorn  creek."  This 
was  a  perfectly  correct  and  proper  description 
of  the  ditch  for  the  purpose  of  the  complaint 
and  the  Judgment,  but  It  did  not  tender  any 
Issue  as  to  the  rights  of  the  plaintiff  to  the 
waters  of  the  adjacent  gulches,  and,  when 
the  complaint  which  follows  this  description 
Is  examined,  it  appears  that  the  only  Injury 
alleged  Is  the  diversion  of  the  waters  of 
Greenhorn  creek  at  a  point  to  which  the  wa- 
ters of  the  gulches  never  flowed  and  never 
will  flow  while  the  law  of  gravitation  con- 
tinues In  force. 

I  concur:    HBNSHAW,  J. 


152  Cal.  M 

NILES  V.  GONZALEZ  et  al.     (L.  A.  2,043.) 

(Supreme  Court  of  California.     Oct.  1,  1907.) 

1.  AppbaI/— Notice— Necessity— Waiver. 

If  notice  of  appeal  has  not  been  served 
within  tbe  time  required  by  law,  the  appellate 
court  bas  no  jurisdiction,  and  jurisdiction  can- 
not be  conferred  by  a  waiver  made  after  the 
time  for  appeal  haJB  expired. 

[Ed  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {{  82,  1923.  1924.] 

2.  Same— AnvEESE  Pabtt. 

A  codefendant  was  an  adverse  party  who 
should  have  been  served  with  notice  of  appeal 
from  a  judgment  for  plaintiff  in  an  action  to 
specifically  enforce  a  contract  to  sell  land,  where 
the  court  found  that  a  defendant  purchased 
from  the  codefendant  who  had  agreed  to  convey 
tbe  land  to  plaintiff  and  decreed  the  codefend- 
ant to  be  the  owner  and  holder  of  a  note  and 
mortgage  given  by  defendants  to  the  codefend- 
ant for  part  of  price  of  the  purchase,  and  that 
plaintiff  pay  a  certain  sum  to  codefendant,  as 
a  condition  for  the  specific  performance  and 
satisfaction  of  the  mortgage. 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
•vol.  2,  Appeal  and  Error,  §  2139.] 

$.  Same— Appeai.  jmou  Osdbb  Denyino  New 

Trial. 

Notice  of  appeal  from  an  order  denying  a 
new  trial  need  be  served  only  on  parties  who 
wrrt  ailviiise  to  the  motion  in  the  lower  court. 

[Ed.  Note. — For  oa.ses  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  SJ  2137,  2138.J 


4.  Same— BuBDEit  of  Paoor. 

The  burden  is  upon  a  respondent  moving  to 
dismiss  an  appeal  for  want  of  service  of  notice 
upon  an  advense  party  to  show  from  tbe  record 
that  the  party  not  served  was  adverse  in  in- 
terest. 

In  Bank.  Appeal  from  Superior  Court;  Los 
Angeles  County;  D.  K.  Trask,  Judge. 

Action  by  William  Niles  against  LUUan  I* 
Gonzalez,  M.  G.  Gonzalez,  and  another.  From 
the  Judgment  and  an  order  denying  a  new 
trial,  defendants  Gonzalez  appeal,  and  plain- 
tiff aa  respondent  moves  to  dismiss  the  ap- 
peals. Appeal  from  Judgment  dismissed. 
Motion  to  dismiss  appeal  from  order  denied. 

J.  Wiseman  Macdonald  and  J.  A.  Donnell, 
for  appellants.  Ward  Chapman,  for  reapond- 
ent. 

SLOSS,  J.  The  respondent  moves  to  dis- 
miss appeals  taken  by  the  defendants  Lillian 
L.  and  M.  G.  Gonzalez  from  the  Judgment, 
and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  principal  ground  for  the  motion  Is  that 
the  defendant  Jennie  R.  Tarr  is  an  adverse 
party  on  both  of  said  appeals,  and  that  no 
notice  of  either  of  the  appeals  by  the  defend- 
ants Gonzalez  was  served  on  said  Jennie  R. 
Tarr.  On  the  appeal  from  the  order  denying 
the  motion  for  a  new  trial,  the  fturther  point 
Is  made  that  no  undertaking  on  appeal  has 
been  flled,  and  that,  while  the  flling  of  such 
undertaking  has  been  waived  by  the  plaintiff, 
it  has  not  been  waived  by  the  defendant  Jen- 
nie R.  Tarr.  This  point,  like  the  one  made 
with  reference  to  the  failure  to  serve  notices 
of  appeal.  Is  necessarily  based  upon  the  prem- 
ise that  Jennie  R.  Tarr  was  an  adverse  party 
to  tbe  appeal  in  question.  Tbe  Judgment 
was  entered  on  the  18th  day  of  September, 
1906,  and  the  notice  of  appeal  therefrom  was 
served  on  the  plahitlff  and  filed  on  the  27th 
day  of  September,  1906.  The  order  denying 
the  motion  for  a  new  trial  was  made  and 
entered  on  the  28th  day  of  December,  1906, 
and  the  notice  of  appeal  therefrom  served  on 
the  plaintiff  and  filed  on  tbe  14th  day  of  Jan- 
uary, 1907.  The  notice  of  the  present  motion 
to  dismiss  these  appeals  was  served  on  the 
4th  day  of  April,  1907.  On  AprU  9, 1907,  aft- 
er the  service  of  notice  of  motion,  and  prior 
to  the  hearing  of  the  motion,  the  appellants 
obtained  from  the  defendant  Jennie  R.  Tarr 
a  written  stipulation  waiving  the  service  of 
any  papers  in  connection  with  either  of  said 
appeals,  waiving  the  giving  of  undertakings 
to  perfect  said  appeals  and  apx)earlng  In  the 
matter  of  said  appeals  as  fully  as  If  all  neces- 
sary papers  had  been  duly  and  properly  serv- 
ed upon  her.  It  is  apparent  that  this  pur- 
ported appearance  and  waiver  can  have  no 
effect  to  cure  the  failure  to  serve  the  notices 
of  appeal  upon  the  codefendant,  if  she  was, 
In  fact,  an  adverse  party  and  service  upon 
her  was  necessary  to  vest  this  oonrt  with 
Jurisdiction  of  the  appeals.  Tbe  stipulation 
wah'lng  the  service  of  notices  and  entering 
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aa  aitpettnince  on  bebalf  of  Jennie  R.  Tarr 
was  made  more  than  6  months  after  the  entry 
of  the  Judgment,  and  more  than  60  days  after 
the  making  and  enti-y  of  the  order  dcuying 
a  new  trial.  At  the  time  such  stipulation  was 
made,  the  time  for  talcing  an  appeal  from  ei- 
ther the  judgment  or  the  order  had  expired. 
Ib  order  to  vest  Jurisdiction  in  the  appellate 
court,  the  notice  of  appeal  must  be  both  serv- 
ed and  filed  within  the  time  allowed  for  the 
taking  «f  the  appeal.  San  Francisco,  etc., 
Co.  ▼.  State  of  California,  141  Cal.  354,  74 
Pac  1047.  If  the  notice  of  appeal  has  not 
been  served  within  the  time  required  by  law, 
the  appellate  court  has  no  Jurisdiction  of 
the  case.  Dalzell  v.  Superior  Court,  67  Cal. 
463,  7  Pac.  910.  Juriadiction  of  the  appeal 
caanot  be  conferred  by  a  waiver  made  after 
tbe  time  for  taking  an  appeal  has  expired. 
Perkins  v.  Cooper,  87  Cal.  241,  25  Pac.  411. 
And  similarly,  if  Mrs.  Tarr  was  an  adverse 
party  to  the  appeal  from  the  order  denying  a 
new  trial,  the  failure  to  file  an  undertaking 
on  tbat  appeal  oould  not  be  cured  by  the  waiv- 
er of  such  undertaking  given  by  Mrs.  Tarr 
after  tbe  time  for  appeal  had  expired.  Per- 
kins V.  Cooper,  snpra.  Indeed,  the  appel- 
lanta  do  not  in  tbeir  brief  place  any  reliance 
upon  tbe  allied  waiver  of  service  and  of 
the  undertaking,  but  take  the  position  that  It 
was  unnecessary  to  serve  notice  of  appeal 
upon  Mrs.  Tarr,  or  to  procure  her  waiver  of 
an  undertaking,  for  the  reason  that  she  was 
not  an  adverse  party  to  either  appeal. 

1.  Tbe  aiq>eal  from  the  Judgment.  It  ap- 
pears from  the  record  that  the  plaintiff  bad 
entered  into  a  contract  with  the  defendant 
Jennie  R.  Tarr  by  wblcb  said  Jennie  R.  Tarr 
agreed  to  convey  to  plaintiff,  upon  tbe  mak- 
ing of  certain  payments  by  him,  a  lot  of 
land  altnate  in  tbe  county  of  Los  Angeles. 
Tbe  complaint  alleges  the  due  performance 
by  plaintiff  of  all  of  tbe  conditions  of  tbe 
contract:  that  the  defendant  Tarr  had,  before 
the  final  payment  became  due,  conveyed  the 
property  to  Lillian  L.  Gonzalez,  who  took 
with  notice  of  plalntllTs  rights.  The  com- 
plaint alleges  a  tender  to  said  Lillian  L. 
Gonzalez  of  the  balance  due  under  tbe  con- 
tract and  a  demand  for  a  conveyance,  which 
tender  and  demand  were  refused.  The  de- 
fendant M.  O.  Gonzalez  Is  tbe  husband  of 
Ulllan  L.  Gonzalez,  and  as  to  bim  It  Is  al- 
leged tbat  be  woe  in  possession  of  the  prop- 
erty, claiming  an  interest  therein.  The  de- 
fendants Gonzalez  answered,  alleging  tbat  tbe 
defendant  Lillian  bad  purchased  the  prop- 
erty from  Mrs.  Tarr  for  Its  full  value,  giving 
In  part  consideration  a  note  for  $600  secured 
by  a  mortgage  of  the  property,  and  tbat  such 
purchase  had  been  made  without  notice  of 
any  rights  claimed  by  any  other  person.  Tbe 
defendant  Tarr  answered  separately,  alleg- 
ing tbat  the  plaintiff  bad  failed  to  comply 
with  tbe  contract  on  his  part,  and  that  he 
bad  forfeited  his  rights  thereunder.  Tbe 
court  found  in  favor  of  the  plaintiff  uiwn 
tbe  tasue  raised  as  to  tbe  performance  on 


his  part  of  the  conditions  of  tbe  contract,  and 
found  that  the  detendant  Lillian  L.  Gonzalez 
had  taken  with  notice  of  his  rights.  The  de- 
cree declared  that  tbe  plaintiff  was  entitled 
to  the  specific  enforcement  of  his  contract 
against  Lillian  L.  Gonzalez,  and  was  entitled 
to  receive  from  her  a  good  and  sufficient  deed 
of  conveyance  of  the  property  upon  paj-iuout 
to  her  of  the  sum  of  $107.38.  It  further  de- 
clared that  the  defendant  Jennie  K.  Tarr  is 
the  owner  and  holder  of  the  Gonzalez  note 
and  mortgage  above  refen-ed  to,  and  tbat 
said  Jennie  R.  Tarr  is  entitled  to  receive  from 
the  plaintiff,  and  tbe  plaintiff  Is  required  to 
pay  to  her  as  a  condition  to  tbe  specific  per- 
formance of  eald  contract  and  as  a  condition 
to  having  said  mortgage  satisfied  of  record, 
the  sum  of  $578.30.  The  decree  orders  tbe 
plaintiff  to  pay  to  the  clerk  of  the  court  with- 
in 10  days  the  sum  of  $107.38  for  the  defend- 
ant Lillian  L.  Gonzalez,  and  tbeaum  of  $578.- 
80  for  the  defendant  Jennie  R.  Tarr.  With- 
in 10  dajrs  after  the  payment  of  said  sums, 
tbe  said  Lillian  L.  Gonzalez  Is  ordered  to  ex- 
ecute and  deliver  to  plaintiff  a  deed  of  tbe 
property,  and  said  Jennie  R.  Tarr  is  ordered 
to  enter  a  satisfaction  of  ber  mortgage.  We 
think  It  is  clear  tbat  this  decree  grants  Mrs. 
Tarr  certain  substantial  rights  of  wblcb  she 
might  be  deprived  upon  a  reversal,  or  upon 
any  conceivable  modification  of  the  Judgment, 
and  that  she  is  therefore  an  adverse  party 
who  should  have  been  served  with  the  notice 
of  appeal. 

The  case  is  not  distinguishable  In  prin- 
ciple from  Johnson  v.  Phenis  Insurance  Co., 
146  Cal.  571.  80  Pac.  719.  Tbat  was  an  action 
upon  a  policy  of  fire  insurance.  Part  of  the 
Insurance  money  was  payable  to  tbe  mort- 
gagee, who  was  made  a  codefendant.  The 
Judgment  was  in  favor  of  plaintiff  against 
the  Insurance  company,  with  a  provision  that 
the  amount  of  tbe  mortgage  was  to  be  dis- 
charged out  of  the  Judgment  The  mortgagee 
was  not  served  with  notice  of  appeal,  and 
the  appeal  was  dismissed,  it  being  held  that 
such  mortgagee  was  an  adverse  party  who 
should  have  been  served.  The  court  said: 
"The  effect  of  the  Judgment  was  to  provide 
for  the  payment  of  a  debt  due  to  it  (tbe 
mortgagee)  from  money  recovered  by  plain- 
tiff from  the  Insurance  company,  and  the 
reversal  of  the  Judgment  would  be  to  deprive 
it  of  such  fund.  It  Is  no  answer  to  this  to 
say  that  the  Insurance  company  has.  In  fact, 
no  defense  against  the  bank  (mortgagee),  and 
that  the  bank  may  ultimately  recover  the  mon- 
ey due  It  by  another  Judgment  in  this  action 
dlrectlyagainst  the  Insurance  company,  or  tbat 
It  may  collect  Its  debt  from  the  mortgagor. 
The  question  is  whether  the  Judgment  gives  it 
something  which  will  be  taken  away  by  a  re- 
versal. The  Judgment  wblcb  it  Is  here  sought  to 
reverse  provides  for  the  Immediate  payment  of 
the  money  due  the  bank  from  the  fund  to  be 
collected  from  the  Insurance  company,  and 
this  gives  the  bank  an  apparent  legal  advan- 
tage."   By  the  Judgment  in 
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the  gum  of  $578.30  required  to  be  paid  by 
plaintiff  as  a  condition  for  his  obtaining  the 
conveyance  sought  is  ordered  to  be  paid  di- 
rectly to  the  defendant  Jennie  B.  Tarr.  Here, 
as  In  the  case  Just  cited.  It  Is  no  answer  to 
the  motion  to  say  that  the  defendant  Tarr 
held  a  mortgage  upon  the  property.  Nor  Is 
It  material  that  this  mortgage  was  for  an 
amount  larger  than  the  sum  here  directed  to 
be  paid.  Such  mortgage  wais  enforceable  only 
by  a  suit  for  foreclosure,  to  which  the  mort- 
gagor might  have  a  good  defense.  Or,  if 
there  were  no  defense,  it  is  Impossible  to  say 
that  the  property  after  foreclosure  would 
bring- to  Mrs.  Tarr  the  amount  due  her,  or 
that  she  could  recover  any  deficiency  from 
the  mortgagor.  A  cause  of  action  for  the 
foreclosure  of  a  mortgage  Is  not  the  equiva- 
lent of  a  judgment  for  the  direct  payment 
of  money.  And,  as  one  of  the  beneflciarles 
of  this  judgment,  she  was  entitled,  if  she  de- 
sired, to  urge  that  this  judgment  should  stand 
and  that  she  should  receive  the  money  directed 
to  be  paid  to  her,  rather  than  be  relegated 
to  her  action  of  foreclosure. 

2.  The  appeal  from  the  order  denying  a 
new  trial  stands  upon  a  different  ground.  It 
is  well  settled  that  the  notice  of  appeal 
from  an  order  denying  a  motion  for  a  new 
trial  need  be  served  only  on  the  parties  who 
were  adverse  to  the  motion  In  the  court  be- 
low. Watson  V.  Sutro.  7T  Cal.  COO.  20  Pac. 
88;  In  re  Ryer,  110  Cal.  55C,  42  Pac.  1082 ; 
Johnson  v.  Phenlx  Ins.  Co..  supra.  If  Mrs. 
Tarr  was  not  a  party  to  the  motion  In  the 
superior  court,  she  was  not  an  adverse  party 
upon  whom  notice  of  appeal  from  the  or- 
der had  to  be  served.  The  record  before  us 
falls  to  show  that  she  was  such  adverse 
party.  The  notice  of  intention  to  move  for  a 
new'  trial  is  not  Incorporated  in  the  tran- 
script The  statement  on  motion  for  new 
trial  is  entitled,  "Statement  of  defendant 
Lillian  L.  Gonzalez  on  motion  for  new  trial," 
and  states  that  it  Is  proposed  by  said  defend- 
ant as  a  statement  to  be  used  "on  motion  for 
new  trial."  Whether  or  not  the  defendant 
Tarr  participated  in  the  proceedings  leading 
up  to  the  settlement  of  the  statement,  or  gave 
or  received  notice  of  Intention  to  move  for  a 
new  trial,  or,  upon  the  hearing,  appeared  ei- 
ther in  favor  of  or  In  opposition  to  the  grant- 
ing of  the  motion.  Is  not  shown. 

All  that  is  contained  In  the  record  in  addi- 
tion to  the  statement  is  the  copy  of  a  minute 
entry  showing  the  action  of  the  court  on  the 
motion.  This  entry  reads:  "On  this  cause 
defendants'  motion  for  a  new  trial  is  denied" 
In  view  of  the  fact  that  the  notice  of  appeal 
purports  to  be  given  by  the  defendants  Gon- 
zalez, tills  entry  might  well  be  taken  to  indi- 
cate that  the  motion  was  made  by  these  de- 
fendants. But,  if  we  give  it  the  construction 
suggested  by  the  resiwndeut,  namely,  that 
Mrs.  Tarr,  who  was  one  of  the  defendants. 
Is  included  among  those  whose  motion  for 
a  new  trial  is  denied,  it  would  appear  that 
she  joined  with  her  codefendaut*  in  asliing 


for  a  new  trial,  and  in  that  view  the  record 
would  not  show  that  ber  interests  upon  that 
motion  -were  adverse  to  those  of  the  other  de- 
fendants. Barnbart  T.  Edwards,  111  Cal. 
431,  44  Paa  160. 

We  think  the  burden  Is  upon  a  respondent 
moving  to  dismiss  an  appeal  for  want  of 
service  npon  an  adverse  party  to  show  from 
the  record  that  the  party  not  served  was  ad- 
verse in  Interest  "Only  parties  who  appear 
from  the  record  to  be  adverse  need  be  serv- 
ed." Estate  of  Ryer,  110  Cat  556,  42  Pac. 
1082;  In  re  Ballard's  Estate^  114  Cal.  462.  40 
Paa  297.  Here  tbe  record  does  not  show 
affirmatively  that  Mrs.  Tarr  was  an  adverse 
party  to  the  action  In  the  court  below.  We 
are  not  here  called  upon  to  decide  whether 
a  failure  to  serve  Mrs.  Tarr  with  notice  of 
intention  to  move  for  a  new  trial  in  the  court 
below  (assuming  that  she  did  not  join  in  tbe 
motion)  would  furnish  good  ground  for  af- 
firming the  order  denying  a  new  trial,  nor  is 
it  necessary  here  to  decide  whether  in  consid- 
ering such  appeal  on  its  merits  this  court 
would  presume  that  notice  of  intention  to 
move  for  a  new  trial  bad  or  bad  not  been 
given  to  the  codefendant 

Tbe  appeal  from  the  judgment  Is  dismissed. 
The  motion  to  dismiss  the  appeal  from  the 
order  denying  a  new  trial  Is  denied. 

We  concur:  SHAW,  J.;  McFARLAND, 
J. ;  ANGELLOTTI,  J. ;   LOUIGAN,  J. 


UtC«l.  <7 
DAVIS  V.  LE  MESXAGER  et  al.    (U  A.  Nos. 
1,727,  1,728.) 

(Supreme  Court  of  California.     Oct.   1,  1907. 
Rehearing  Denied  Oct.  31,  1007.) 

Taxation  — Tax    Deeds— Description— Evi- 
dence—Admissibility. 

Maps  of  the  subdivisions  and  surveys  of 
lots  and  tracts  'referred  to  in  tax  deeds  are  ad- 
missible to  supplement  the  description  in  tbe  as- 
ses.sments  and  tax  deeds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §  1343.] 

In  Bank.  Appeal  from  the  Superior 
Court,  Los  Angeles  County;  D.  K.  Trask, 
Judge. 

Action  by  W.  J.  Davis  against  Mrs.  George 
Le  Mesnager  and  others.  From  a  judgment 
for  plaintiff,  certain  of  the  defendauts  ap- 
peal.    Reversed. 

H.  H.  Appel  and  Charles  Lantz,  for  ap- 
pellants. Denis,  LueweutUal  &  Wellborn 
and  Howard  J.  Fish,  for  respondent. 

HEiNSH.4W,  J.  These  actions  -were 
brought  to  obtain  decrees  quieting  plaintiff's 
title  to  certain  lots  located  in  the  city  of 
Los  Angeles.  That  title  rested  upon  certain 
deeds  from  the  state  of  California  executed 
by  authority  of  the  revenue  laws  of  the  state 
after  nonpayment  of  taxes  and  sale  to  the 
state,  riaiutiff  deraigued  title  from  one 
W.  H.  Wheeler  to  whom  the  state  made  the 
deeds. 
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The  defendants  made  proof  of  their  titles. 
The  trial  court  held  the  deeds  from  the  state 
of  California  to  Wheeler  to  be  void  for  cer- 
tain Irregularities  In  the  proceedings  lead- 
ing up  to  them  and  decreed  title  in  the  de- 
fendants. Upon  an  appeal  to  the  district 
conrt  of  appeal  the  same  view  of  the  state's 
deeds  was  taken,  and  the  discussion  was  con- 
fined to  conflicting  claims  of  some  of  the 
parties  defendant  These  rolings  ns  to  the 
Invalidity  of  the  deeds  from  the  state,  t>oth  in 
the  trial  court  and  In  the  court  of  appeal, 
■were  prior  to  the  decision  of  this  court  In 
Baird  v.  Monroe  (Cal.  Sup.)  89  Pac.  352.  Fox 
V.  Wright,  91  Pac.  1005,  Carter  v.  Osborn 
(Cal.  Sup.)  89  Pac.  60S,  and  San  Diego  Realty 
Co.  v.  Cornell  (Cal.  Sup.)  90  Pac.  1130.  The 
propositions  advanced  against  the  validity 
of  the  state's  deeds  in  this  case  are  all  cover- 
ed by  the  cases  above  enumerated.  Maps  of 
the  sabdirislons  and  surveys  of  the  several 
lots  and  tracts  referred  to  In  the  various 
deeds  contained  In  the  record  were  Intro- 
duced In  evidence,  supplementing  the  de- 
scription in  the  assessments  and  the  deeds 
and  making  a  case  strictly  within  the  ruling 
in  Baird  v.  Monroe.  It  was  error,  there- 
fore, for  the  court  to  have  held  that  the 
deeds  from  the  state  were  Invalid,  and  the 
Judgments  must  be  reversed  for  this  reason. 

This  conclusion  renders  unnecessary  any 
expression  upon  the  conflicting  claims  of  title 
advanced  by  appellant  against  certain  of 
the  respondents. 

The  Judgments  and  orders  appealed  from 
are,  therefore,  reversed. 

We  concur:  SHAW,  J.;  8LOSS,  J.;  Mc- 
FARr..AND,  J.;  ANGEX-LOTTI,  J.;  LORI- 
OAN.    J. 
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PEOPniyS  DITCH  CO.  et  al.  v.  FRESNO 

CANAL  &  IRRIGATION  CO.  et  al. 

(Sac.  1,473.) 

(Supreme  Court  of  Ci^alifomia.    Sept.  26,  1907.) 

1.  Judgment— On  Consent. 

Where,  in  a  suit  to  settle  conflicting  claims 
to  the  use  of  the  waters  of  a  stream,  the  par- 
tins  enter  Into  an  asreoment  fixing  their  water 
rifilits  to  obtain  a  decree  pursuant  thereto,  the 
coort  is  not  empoxvpred  to  do  more  than  frame 
a  decree  in  accordance  therewith. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  30.  Judgment,  {  144.] 

2.  Waters  and  Wateb  Coubses  —  Ripabian 
Rights. 

In  a  suit  to  settle  conflicting  claims  to  the 
use  of  the  waters  of  a  stream,  the  parties  en- 
tered into  an  agreement  which  fixed  their  water 
rights,  and  provided  that  nothing  therein  should 
be  taken  to  waive  the  right  of  a  riparian  owner 
to  a  designated  quantity  of  water.  Held,  that 
a  lower  riparian  proprietor  could  not  urge  that 
the  agreement  positively  gave  to  such  riparian 
owner  the  right,  and  could  not  require  the  court 
to  enter  a  decree  giving  such  right. 

3.  Judgment  —  On  Consent  —  Mistake  in 
Acbeement. 

Where  the  agreement  of  the  parties  in  a 
suit  to  settle  conflicting  claims  to  the  use  of  the 
watera  of  a  stream  entered  into  to  obtain  a  judg- 


ment settling  their  ri(;htB  does  not  express  the 
intention  o{  the  parties,  the  remedy  is  by  an 
action  to  correct  the  agreement,  and  not  by 
praying  for  the  entering  of  a  decree  in  the  suit 
In  accordance  with  such  intention. 

Department  2.  Appeal  from  Superior 
Court,  Tulare  County ;  W.  B.  Wallace,  Judge. 

Suit  by  the  People's  Ditch  Company  and 
others  against  the  Fresno  Canal  &  Irrigation 
Company  and  others.  From  a  decree  set- 
tling the  conflicting  claims  of  the  parties, 
plaintiffs  appeal.    Affirmed. 

Bradley  &  Famswortb,  for  appellants. 
Frank  H.  Short  and  F.  B.  Cook,  for  respond- 
ents. 

HENSHAW,  J.  This  was  an  action  to 
quiet  title  and  settle  conflicting  claims  to  the 
use  of  the  waters  of  Kings  river.  The  La- 
guna  de  Tache  Rancho  Is  riparian  to  this 
stream.  The  ownership  of  the  lands  of  the 
rancho  was  at  the  time  of  the  agreement  be- 
tween the  parties  hereinafter  to  be  considered 
in  the  defendant  Fresno  Canal  &  Irrigation 
Company.  Another  of  the  defendants,  the 
Laguna  Lands.  Limited,  is  the  successor  In 
Interest  of  the  Fresno  Canal  &  Irrigatlcm  Com- 
pany In  and  to  these  lands.  At  the  time  of 
the  trial  the  parties  to  the  litigation  present- 
ed and  filed  their  stipulation  and  agreement 
wherein  they  undertook  to  settle  and  adjust 
their  differences  and  respective  claims  to  the 
use  of  the  waters  of  the  river.  Plaintiffs  are 
users  of  water  In  location  lower  npon  the 
stream  than  defendants.  They  are  referred  to 
and  for  convenience  may  be  referred  to  as 
the  "lower  ditch  companies."  The  defendants 
are  upper  approprlators.  One  of  the  defend- 
ants, It  Is  to  be  l>ome  In  mind,  to  also  the 
owner  of  the  Laguna  de  Tache  lands.  The 
agreement  between  the  parties  recited  that 
the  Intention  of  the  parties  was  to  obtain  a 
Judgment  pursuant  to  the  agreement;  fixing 
and  determining  the  right  of  all  the  parties 
In  reference  to  the  right  to  the  flow,  use,  and 
diversion  of  the  waters  of  Kings  river.  With 
numerous  other  provisions  relative  to  the 
accomplislunent  of  this  object.  It  provided 
that  the  Fresno  Canal  &  Irrigation  Company 
could  divert  the  first  100  cubic  feet  of  water 
per  second;  that  the  lower  ditch  companies 
might  then  divert  339  cubic  feet  per  second ; 
thereafter,  the  Fresno  Canal  Company  could 
divert  the  next  lOO  cubic  feet  per  second; 
then  the  lower  ditch  companies  might  divert 
certain  additional  water,  after  which  the 
Fresno  Canal  Company  had  the  right  to  di- 
vert the  remainder  of  the  water  without  lim- 
itation. As  to  the  rights  of  the  riparian 
lauds  of  the  Laguna  de  Tache  grant,  which 
lands  at  the  time  of  this  agreement.  It  will  be 
remembered,  were  owned  by  the  Fresno  Ca- 
nal &  Irrigation  Company,  the  clause  of  the 
agreement  applicable  to  it  Is  as  follows :  "It 
is  understood  and  agreed  that  nothing  in  this 
agreement  shall  be  taken  to  waive  the  right 
of  the  Lnguna  de  Tache  Rancho  to  the  first 

30  cubic  feet  of  water  flowing  raec 
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Mid  rlrer  for  nae  upon  said  grant."  The 
court  was  asked  to  enter  a  decree  In  accord- 
ance with  this  agreement.  It  did  so,  and 
the  decree  is  nnassalled,  saring  in  one  par- 
ticular. Plaintiffs  proposed,  as  a  form  of 
decree  embodying  their  construction  of  the 
language  of  the  agreement  last  above  quoted, 
a  declaration  In  the  precise  form  of  the  agree- 
ment, to  the  effect  that  "nothing  In  this  de- 
cree shall  be  taken  to  valre  the  ri^bt  of  tbe 
Lagnna  de  Tache  Rancbo  to  the  first  30  cubic 
feet  of  water  flowing  per  second  In  snid  river 
for  use  upon  said  Laguna  de  Tache  Rancbo," 
and  adding  thereto  the  following:  "Which 
■aid  30  cubic  feet  of  water  per  second  shall 
at  all  times  be  allowed  to  flow  down  for  suld 
Laguna  de  Tacbe  Rancbo  in  addition  to  tbe 
water  wblcb  Is  to  be  allowed  to  flow  down 
said  river  for  said  plaintiffs  as  aforesiild." 
The  defendants  objected  to  the  Insertion  of 
this  added  clause  in  tbe  decree.  The  trlnl 
court  ruled  with  them,  and  embodied  in  Its 
decree  tbe  exact  language  of  tbe  agreement, 
and  nothing  more.  From  the  court's  refus-il 
.to  enter  tbe  decree  as  they  desired  plaintiffs 
appeal. 

The  point  of  the  controversy  Is,  of  course, 
apparent  The  Laguna  de  Tache  Rancbo  is 
situated  below  tbe  points  of  diversion  of  the 
defendants,  one  of  whom  owns  the  rancbo 
and,  of  course,  Its  appurtenant  water  rights. 
The  plaintiffs,  who  are  lower  users  and  ap- 
proprlators,  desire  to  have  the  first  30  cubic 
feet  of  water  allowed  to  flow  down  tbe  river, 
presumptively  for  use  upon  tbe  rancbo,  but. 
In  case  It  be  not  so  used,  to  become  subject  to 
their  use  at  their  lower  points  of  diversion. 
It  is,  upon  the  other  band,  insisted  that  the 
.clause  which  plaintiffs  sought  to  have  Insert- 
ed as  a  construction  of  tbe  agreement  is  not 
within  Its  terms  and  meaning,  and  therefore 
was  properly  rejected  by  tbe  trial  court  In 
this  we  think  respondents  are  correct.  The 
court  was  empowered  to  do  nothing  more 
than  to  frame  a  decree  in  accordance  with  the 
agreement  If  the  agreement  was  not  full 
enough  to  dispose  of  all  conflicting  claims  and 
rights,  It  was  not  proper  for  the  court  under 
tbe  circumstances,  and  when  called  upon 
merely  to  enter  a  decree  In  accordance  with 
tbe  agreement  to  have  supplemented  that  de- 
cree by  the  Insertion  of  extraneous  matters — 
matters  which  were  not  covered  by  agreement 
of  tbe  parties.  It  is  apparent  that  tbe  attempt 
of  plaintiffs  is  to  convert  a  declaration  in  the 
negative  into  a  positive  order.  Tbe  agree- 
ment goes  no  farther  than  to  say  that  noth- 
ing in  its  language  shall  be  taken  as  a  waiv- 
er of  tbe  right  of  the  rancbo  to  tbe  first  30 
cubic  feet  of  water.  It  is  sought  to  trans- 
form this  negative  declaration  into  a  positive 
order  that  this  water  be  allowed  to  flow  down 
to  tbe  rancbo.  Tbe  owner  of  the  rancbo  is 
not  asking  this,  and,  indeed,  upon  this  ap- 
peal is  opposing  it.  So  far  as  tbe  owner  of 
the  rancbo  is  concerned,  its  riparian  rights 
are  fully  protected  when  the  first  30  cubic 
^eet  of  water  for  use  upon  said  grant  is  per- 


mitted to  flow  when  aoA  as  the  use  of  tbe 
rancbo  requires  It  No  other  person,  and 
certainly  no  one  wholly  disconnected  and  not 
at  all  In  privity  with  tbe  rancbo,  has  any 
cause  of  complaint  And  finally,  if  the  agree- 
ment presented  to  the  court,  and  upon  which 
tbe  decree  was  «itered,  does  not  fully  ex- 
press the  intention  of  the  parties,  that  is  a 
matter  for  correction  by  appropriate  action,, 
and  not,  as  is  here  songht  to  be  done,  by  bav- 
ins tbe  decree  say  something  other  and  more 
than  the  agreement  pronounces. 
Tbe  decree  appealed  from  Is  affirmed. 

We    concur:     McFARLAND,    J.;     LORI- 
OAN,  J. 


(1S2  Cal.  148> 
FLOOD  V.  TEMPLETON  et  al.  (Sac.  1,557.) 
(Supreme  Coart  of  California.    Oct  3.   1907.y 

1.  SrEClFIO     PEBfOBUASC*  —  CONTBACia     EH- 
FOKCKABUE. 

Specific  pfrfortnnnce  of  a  contract  to  leave 
property  by  will  may  lie  d<»creed  where  no  other 
adoquate  ivlief  iR  avniiable,  as  where  personal 
servicfM  fully  performed  under  the  contract  are 
incapniile  of  compensation  in  money. 

[E<l.  Note.— For  cases  in  point,  see  Ont  Dl£. 
vol.  44,  Specifle  Performance,  {{  223-224.1 

2.  JcooMENT— EQurrAULB  REt-iEF  — Grounds 

— FRAOO  in   ObTAININO  JUOOltEST. 

I<>iuity  will  Dot  relieve  a  party  from  a  Judg- 
ment on  the  Kround  of  fraud,  where  the  fraud 
relates  to  matters  on  which  the  judgment  was 
regularly  obtained,  and  where  an  opportunity 
wa»  (tiven   to  contest   the   matters  in   issue   or 

fircspnt  any  available  defense,  but  will  prrant  re- 
let where  the  party  complaining  has  been  pre- 
vented from  exhibiting  his  cose  by  fraud. 

[Ed.  Note.— For  comk  in  point  see  Cent  Dig. 
vol.  30,  Judgment  I  784.] 

8.  Save. 

Where  a  mortgaip>r  failed  to  Interpose  a  set- 
off in  foreclosure  and  to  avail  herself  of  the 
glea  of  limitations,  because  of  a  promise  made 
y  the  mortgagee  to  prevent  the  interposing  of 
sucit  defenses,  and  without  intending  to  keep, 
it  it  was  actual  fraud  within  Civ.  Corle.  }  1572. 
subd.  4,  defining  fraud  as  consisting  of  the  mak- 
ing of  a  promise  without  any  intention  of  per- 
forming It.  which  entitled  the  mortgnmr  to  have 
the  judgment  of  foreclosure  set  aside. 

[Ed.  Note.— For  oases  in  point,  see  Ont  Dig. 
vol.  30,  Judgment  S  83S.] 

4.  Appbai/— Law  or  tub  Cask. 

The  rule  of  the  law  of  the  case  is  applicable 
only  where  the  same  matters  determined  in  a 
previous  appeal  are  involved  in  a  subsequent  ap- 
peal, an4  a  judgment  on  appeal  sustaining  a  de- 
murrer to  a  complaint  is  not  conclusive  on  a 
subsequent  appeal,  where  tbe  facta  alleged  are 
different  and  present  different  questions  of  law.. 
fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Elrror,  (  43T0.] 

5.  JnoGMKNi*— Equitable  RELiEP^PLEAniNO. 
—Sufficiency. 

A  plendine  in  a  suit  to  set  aside  a  judgment 
foreclosing  a  mortgage  on  tlie  ground  of  fraud' 
of  the  mortgagee,  which  alleges  ns  a  fact  the 
rendition  of  tbe  judgment,  is  not  bnd  as  against 
a  general  demurrer  for  failing  to  state  the  date 
of  the  judgment  or  the  court  In  which  it  was 
rendered ;  the  defect  being  available  only  by 
special  demurrer. 

6.  Equity— j0Ri8DicTioN—RETi.NTiow  o»  Jc- 
RisnicTiON  Acquired. 

Where  equity   acquires  jurisdiction   of   the 


subject-matter  of  the  coutroversy,  it  wfi 
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jnrii^ction  and  do  entiie  Jnatlae  between  the 
parties. 

FEd.  Note. — ^Pop  cases  In  point,  see  Cent.  Dilf. 
▼ol.  18,  Equity.  |  104.] 

7.  .TonoMBNT— Bqtjitablb  Kboiei'— Oomflbtb 

JUSTTCE. 

Where  a  mortgagor  seeks  to  set  aside  a 
foreclosure  judgment  because  of  the  fraud  of 
the  mortgagee  In  indncini;  her  not  to  avail  hep- 
self  of  a  set-off,  the  conrt,  on  flndiUK  that  she  i« 
entitled  to  the  relief  prayed  for,  sliould  equita' 
blr  adjnst  the  claims  of  the  parties,  not  only 
as  of  the  time  of  the  rendition  of  the  Judgment, 
bat  also  as  to  matters  down  to  the  entry  of  the 
decree  xrantintr  relief,  by  allowing  to  the  mort- 
gagee the  taxes  paid  on  the  lands,  less  what 
would  bare  been  the  mortga;(e  tax,  toft^ther 
with  Interest  on  the  amount  which  would  have 
been  dne  him  under  the  mortcage  had  the  set-off 
of  plaintiff  been  deducted  when  its  amount  was 
agreed  on.  and  by  allowing  the  mortgagor  a 
credit  to  the  extent  of  her  payments. 

8.  OTnETi^G  TiTLB— Right  of  Aonow— Titlk 

— SUFnOIKNCT. 

Where,  in  a  suit  to  qniet  title,  it  was  ad- 
mitted that  the  legal  title  vested  in  plaintiff's 
intestate  under  a  commissioner's  deed  in  pro- 
ceedings to  foreclose  a  mortgage,  and  the  deed 
was  put  in  evidence,  plaintiff  was  entitled  to 
judgment  as  against  the  objection  that  there 
was  no  showing  that  he  had  a  right  to  posses- 
sion ;  there  being  a  presumption  of  right  to  pos- 
session from  proof  of  title. 

[Ed.  Note.— For  coses  in  point,  see  Cent.  Dig. 
VOL  41,  Quieting  Title,  {  88.] 

In  Bank.  Appeal  from  Saperlor  Coiirt, 
Glenn  County;  Oral  Pirkey,  Judge. 

Action  by  Mary  Flood  against  Charles 
Templeton,  executor  of  James  Snlllvan,  de- 
ceased, and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

See  83  Pac  148. 

Frank  Freeman,  for  appellant  R.  L. 
Clifton  and  McCoy  &  Cans,  for  respondents. 

LORIGAN,  J.  This  Is  an  appeal  by  the 
plaintiff  from  a  judgment  in  favor  of  de- 
fendants. The  principal  question  involved  on 
the  appeal  from  the  Judgment  itself  Is  as  to 
the  correctness  of  the  ruling  of  the  lower 
conrt  in  sustaining  a  demurrer  to  a  portion 
of  the  amended  answer  of  plaintiff  to  the 
cross-complatnt  of  defendants.  A  bill  of 
exceptions  accompanies  the  appeal  from  the 
Judgment  upon  which  appellant  presents 
other  questions  for  consideration.  This  case 
was  here  before;  the  defendant  therein  be- 
ing then  the  appellant,  and  is  reported  in 
148  CaL  374.  83  Pac.  148.  This  court  on  that 
appeal,  which  was  from  a  Judgment  in  favor 
of  plaintiff,  held  that  the  trial  court  erred 
in  not  sustaining  a  demurrer  to  the  com- 
plaint, and  the  cause  was  reversed. 

In  order  to  properly  understand  the  point 
relative  to  the  ruUug  on  the  demurrer  now 
under  consideration.  It  will  be  necessary  to 
refer  to  the  complaint  involved  on  the  former 
appeal.  It  alleged  facts  under  which  plain- 
tiff sought  the  specific  performance  of  a  con- 
tract claimed  to  have  been  made  between 
James  Sullivan  In  his  lifetime  and  herself, 
wherein  he  agreed  to  devise  to  her  by  will 
the  leai  property  described  in  the  complaint. 


The  facts  alleged  were  that  on  rebruary  4, 
1899,  she  was  the  owner  and  In  possession 
of  the  lands  and  owed  Sullivan  upon  her 
promissory  notes  secured  by  a  mortgage  on 
the  land  $9,696  principal,  and  $5,226  inter- 
est ;  that  upon  the  1st  day  of  January,  1899, 
Sullivan  had  become  Indebted  to  her  in  the 
sum  of  $5,875.50  and  Interest  thereon  for 
board,  lodging,  washing,  nursing,  etc.,  and 
for  the  pasture  of  his  stock  upon  the  said 
premises;  that  In  February.  1899,  Sullivan 
made  demand  on  plaintiff  for  the  payment 
of  her  Indebtedness;  that  the  first  install- 
ment of  the  promissory  note,  amounting  to 
the  sum  of  $909.67,  was  barred  by  the  statute 
of  limitations;  that  in  the  month  of  Feb- 
ruary, 1899,  immediately  after  the  demand 
for  the  payment  of  said  note  by  Sulliyan, 
she  and  Sullivan  entered  Into  an  agreement 
that  Sullivan  should  proceed  to  foreclose  the 
note  and  mortgage  and  obtain  a  deed  to  the 
lands  through  such  proceedings;  that  plain- 
tiff should  refrain  in  such  foreclosure  emit 
from  pleading  the  statute  of  limitations 
against  the  first  Installment  due  on  the  note, 
or  setting  up  as  a  set-off  the  amount  of 
$5,875.50  which  was  due  from  Sullivan  to 
her,  in  consideration  of  which  Sullivan 
agreed  that  after  he  had  obtained  title  to  the 
property  through  the  foreclosure  proceedings 
he  would  rent  to  plaintiff  the  premises  as 
long  as  be,  the  said  SulilTan,  lived,  for  the 
sum  of  $400  a  year,  and  woidd  leave  a  will 
devising  to  her  said  property,  so  that  upon 
hla  death  she  would  become  the  owner  in 
fee  of  the  whole  of  it  clear  of  Incumbrance; 
that  piu'suant  to  the  agreement  Sullivan  com- 
menced foreclosure  proceedings;  that  she 
refrained  from  pleading  the  statute  of  limita- 
tions or  setting  up  as  an  offset  the  amount 
due  her  from  Sullivan,  and  permitted  Sul- 
livan to  take  judgment  in  the  foreclosure  suit 
for  the  whole  amount  of  said  note,  to  wit, 
the  sum  of  $14,922.87.  The  complaint  then 
alleged  the  sale  under  foreclosure  proceed- 
ings, and  the  vesting  of  the  title  In  Sullivan 
by  commissioner's  deed.  It  then  averred  that 
plaintiff  performed  all  the  terms  and  con- 
ditions of  her  agreement  with  Sullivan ;  that 
she  took  possession  of  the  land  under  the 
terms  of  the  agreement,  had  ever  since  oc- 
cupied it,  and  during  his  lifetime  pnld  to 
Sullivan  the  rent,  as  agreed,  of  $400  per  an- 
num. The  complaint  then  avers  that  Sul- 
livan died  on  the  22d  day  of  September, 
1003;  that  he  failed  and  neglected  to  make 
the  will  devising  the  property  to  plaintiff, 
but  left  a  will  devising  it  to  others. 

Upon  these  facts  the  plaintiff  based  her  claim 
for  a  specific  performance  of  the  contract,  and 
the  complaint  reciting  them  was  demurred  to 
In  the  lower  court  on  the  ground  that  It  stated 
no  cause  of  action  for  such  relief.  The  demur- 
rer was  overruled,  and  on  the  appeal  referred 
to  it  was  held  that  the  demurrer  should  have 
been  sustained;  that  the  facts  did  not  bring 
the  case  within  the  line  of  authorities  holding 
that  specific  performanw^.^oj  b^VS^^^^flJ 
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leave  property  by  will  may  be  decreed  wben 
no  other  adequate  relief  la  available;  vrhere 
there  Is  present  the  element  of  peculiar  per- 
sonal services  fully  performed  under  the  con- 
tract which  are  Incapable  of  compensation  In 
money  (Owens  t.  McNally,  113  Cal.  444,  45 
Pac.  710,  38  L.  R.  A.  3C9;  McCabe  v.  Healey, 
138  Cal.  81,  70  Paa  1008) ;  that  the  complaint 
in  question  showed  that  no  services  whatever 
were  performed,  but  at  most,  plalntlCT  fore- 
bore  to  press  a  fixed  money  demand ;  that  for 
this  alleged  breach  of  his  promise  by  deceas- 
ed sbe  could  be  compensated  in  money  In  an 
action  at  law,  and  hence  was  not  in  a  posi- 
tion to  apply  to  a  court  of  equity.  The  Judg- 
ment was  accordingly  reversed,  with  direc- 
tions to  the  lower  court  to  enter  an  order 
sustaining  the  demurrer  to  the  complaint.  As 
the  pleadings  then  stood,  the  complaint  belDg 
eliminated  therefrom  by  said  order  of  this 
court,  there  was  left  only  a  cross-complaint 
which  the  defendants  had  originally  filed 
praying  for  a  Judgment  quieting  title  against 
plaintiff  and  which  she  had  answered,  deny- 
ing Its  allegations  and  setting  up  a  claim  to 
the  ownership  of  the  property  In  herself  bas- 
ed upon  the  same  averments  as  were  contain- 
ed In  her  complaint. 

When  the  case  went  back  to  the  trial  court 
for  further  proceedings,  the  plaintiff,  by  leave 
of  the  court,  filed  an  amended  answer  to  the 
said  cross-compIalnt  of  defendants,  In  which, 
besides  denying  its  allegations,  sbe  set  up  an 
affirmative  defense  and  prayed  for  affirma- 
tive relief.  This  amended  answer  set  forth 
affirmatively,  as  In  the  original  complaint 
and  answer  to  the  cross-complaint  of  which  It 
was  amendatory,  the  execution  of  the  note 
and  mortgage  of  the  premises  In  question  by 
herself  and  her  husband  (who  thereafter  and 
in  1898  had  died)  In  favor  of  Sullivan,  and 
that  on  February  22,  1899,  there  was  due  the 
latter  on  said  note  the  sum  of  $14,922.87,  pay- 
ment of  which  he  had  demanded.  It  was 
then  alleged  that  on  said  February  22,  1899, 
the  said  real  property  covered  by  the  mort- 
gage was,  and  is  now,  of  the  value  of  $20,- 
000;  that  prior  to  said  date  there  were  mu- 
tual accounts  between  Sullivan  and  herself 
unsettled  and  undetermined,  but  which  were 
on  said  date  determined,  settled  and  agreed 
on  between  them ;  that  In  said  settlement  It 
was  agreed  that  she  was  entitled  to  a  credit 
and  set-ofC  against  the  amount  due  on  the  said 
promissory  note  of  $10,922.87,  and  it  was  then 
determined  and  agreed  between  them  that 
there  was  only  due  Sullivan  on  said  note  the 
sum  of  $4,000,  and  that  such  balance  became 
and  was  an  account  stated  as  between  Sulli- 
van and  herself ;  that  for  more  than  20  years 
prior  to  the  death  of  her  husband  said  Sulli- 
van had  made  his  home  with  her  husband 
and  herself  on  the  said  premises,  and,  during 
that  time  plaintiff  bad  washed  for,  nursed, 
and  cared  for  said  Sullivan  in  siclmess  and 
health  and  treated  him  as  one  of  the  family, 
and  a  feeling  and  relation  of  the  greatest  con- 
fidence and  friendship  had  existed  between 


them  during  that  period  and  continued  to  ex- 
ist between  Sullivan  and  plaintiff  until  long 
after  the  22d  of  February,  1899 ;  that  at  the 
time  It  was  agreed  and  determined  between 
them  that  only  the  sum  of  $4,000  was  due 
Sullivan  plaintiff  was  able  to,  could  have, 
and  offered  to  borrow  said  sum,  pay  It  to 
Sullivan,  and  thus  secure  a  release  from  his 
indebtedness,  but  that  Sullivan  protested 
against  and  objected  to  plaintiff  borrowing 
the  sum  of  $4,000  to  pay  him  off,  and  stated 
that  his  property  and  all  Included  In  the 
mortgage  would  belong  to  her  any  way  at  his 
death ;  that  all  be  wanted  was  enough  for  a 
living  while  he  lived ;  that  he  did  not  expect 
to  live  many  years;  that  said  plaintiff  had 
always  been  like  a  sister  to  blm  and  be  In- 
tended that  sbe  should  have  all  bis  property 
wben  he  died;  that  there  was  no  necessity 
for  her  borrowing  the  money  to  pay  off  the 
$4,000;  that  said  Sullivan  there  and  then 
promised  and  agreed  with  plaintiff  that  It 
she  would  permit  him  to  foreclose  the  mort- 
gage for  the  sum  of  $14,922.87,  and  would  re- 
frain from  setting  up  as  a  counterclaim  or 
set-off  the  amount  due  to  her  from  Sullivan, 
namely,  the  sum  of  $10,922.87,  that  be  would 
buy  in  the  property  at  foreclosure  sale,  would 
rent  the  same  to  plaintiff  as  long  as  she  lived 
for  $400  a  year ;  that  at  bis  death  be  would 
leave  a  will  bequeathing  ail  of  the  said  prop- 
erty to  her  clear  of  incumbrance,  and  repre- 
sented to  ber  that  be  would  only  be  holding 
the  property  In  trust  for  her  until  his  deatta, 
and  at  bis  death  she  would  have  all  of  it; 
that,  confiding  in  the  promisee  of  Sullivan 
and  believing  that  be  would  do  as  be  agreed, 
she  consented  and  agreed  that  she  would  per- 
mit him  to  foreclose  said  mortgage  as  be  de- 
sired, would  not  set  up  her  counterclaim,  and 
would  permit  him  to  buy  the  same  In  at  fore- 
closure sale  and  take  a  deed  thereto ;  that, 
pursuant  to  said  agreement,  Sullivan  fore- 
closed the  mortgage,  plaintiff  refrained  from 
setting  up  ber  counterclaim  for  $10,922.87, 
and  permitted  Sullivan  to  take  Judgment 
against  her  for  the  whole  amount  of  his  note, 
to  wit,  the  sum  of  $14,922.87,  and  likewise 
permitted  him  to  cause  the  premises  to  be 
sold  at  foreclosure  sale,  refrained  from  bid- 
ding on  said  property,  and  allowed  Sullivan 
to  buy  the  same  In  his  own  name  and  take 
a  deed  therefor;  that  after  said  foreclosure 
sale  plaintiff  continued  to  reside  upon  and 
remain  in  possession  of  said  premises  and  in 
accordance  with  the  terms  of  their  agreement 
Sullivan  leased  her  the  premises  for  $400  a 
year,  which  amount  sbe  paid  him  up  to  the 
time  of  his  death.  It  is  then  further  averred 
that,  had  it  not  been  for  the  promises  and 
agreements  of  Sullivan  that.  In  the  event  of 
plainUff  not  pleading  her  set-off  of  $10,922.87 
against  bis  note  of  $14,922.87  in  said  fore- 
closure proceedings,  he  would  devise  and  be- 
queath said  property  to  ber,  plaintiff  would 
have  pleaded  the  said  set-off  and  would  and 
could  have  secured  the  $4,000  necessary  to 
pay  off  the  Indebtedness  due  Sullivan,  and 
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thereby  retain  the  whole  title  of  the  property 
In  herself;  that  said  promises,  statements, 
and  agreements  made  by  Sullivan  to  and 
with  plaintiff  were  fraudulently  and  deceit- 
fully made  by  him  and  were  made  for  the 
purpose  of  wronging,  cheating,  and  defraud- 
ing plaintiff,  and  were  made  without  any  in- 
tention of  performing  them;  that  by  reason 
thereof  said  Judgment  of  foreclosure  was 
wrongfully  and  fraudulently  obtained  and 
legal  title  to  the  property  acquired  by  Sul- 
livan; that  plaintiff  did  not  discover  the 
fraud  and  deceit  practiced  upon  her  by  Sulli- 
van until  after  his  death  on  the  22J  of  Sep- 
tember, 1903;  that  plaintiff  is  willing  and 
now  offers  to  defendants  the  sum  of  iM>000, 
the  amount  due  to  said  Sullivan  at  the  time 
of  the  settlement  between  them  on  the  22d  of 
February,  1899,  and  to  do  all  other  things 
that  a  court  of  equity  may  require  In  said 
matter.  The  prayer  of  the  complaint  was  for 
an  order  of  court  bringing  In  as  parties  de- 
fendant, the  devisees  under  the  will  of  Sulli- 
van, whose  names  are  set  forth  in  the  com- 
plaint and  for  a  decree  of  court  annulling  and 
vacating  the  Judgment  and  decree  obtained  by 
Sullivan  In  said  foreclosure  suit,  annulling 
and  vacating  the  foreclosure  sale  and  deed 
obtained  thereunder  by  Sullivan;  that  It  be 
adjudged  defendants  hold  said  property  in 
trust  for  plaintiff;  that  they  be  required  to 
convey  the  same  to  her  and  that  her  title  to 
said  property  be  quieted.  This  amended  an- 
swer was  filed  on  the  15th  day  of  March, 
1906,  within  three  years  after  the  death  of 
Sullivan  and  the  alleged  discovery  of  the 
fraud  claimed  to  have  been  practiced  on 
plaintiff  by  him  in  the  matter  of  the  fore- 
closure proceedings.  Defendants  demurred 
to  this  i)ortlou  of  the  amended  answer  on  the 
ground  that  It  did  not  state  facts  sufficient  to 
warrant  the  relief  prayed  for,  and,  the  court 
having  sustained  the  demurrer,  the  main 
question  on  this  appeal  Is  as  to  the  correct- 
ness of  that  ruling. 

The  views  taken  by  the  trial  court,  as  ap- 
pears from  its  written  opinion  on  the  subject, 
were,  first,  that  the  Judgment  sought  to  be 
set  aside  was  conclusive  on  the  parties,  that 
the  facts  recited  in  the  amended  answer  did 
not  show  that  any  fraud  or  Imposition  was 
practiced  on  the  court  In  the  foreclosure  suit, 
that  the  Judgment  entered  was  satisfactory 
to  the  defendant,  and  If  she  saw  fit  to  rely 
upon  tlie  verbal  promises  of  the  plaintiff  in 
that  action,  and  which  were  subsequently 
broken,  this  would  not  constitute  fraud  on  the 
court  such  as  would  Justify  a  court  of  equity 
in  a  separate  action  In  setting  aside  the  de- 
cree of  foreclosure;  second,  that  the  facts 
set  forth  In  the  amended  answer  did  not 
change  the  case  In  any  material  aspect  from 
that  passed  on  by  this  court  on  the  former 
appeal  referred  to,  that  the  Issues  now  pre- 
sented In  the  amended  answer  were  practical- 
ly the  same  as  presented  in  the  original  com- 
plaint, and  that  the  rule  of  "the  law  of  the 
case"  should  be  applied.   None  of  these  views 


are  tenable.  The  view  that  the  Judgment 
sought  to  be  set  aside  was  conclusive  on  the 
parties,  or  could  not  be  set  aside  because  of 
any  of  the  reasons  assigned  by  the  trial  court 
In  its  opinion,  is  based  on  the  theory  that 
the  fraud  charged  in  procuring  It  was  fraud 
entering  Into  the  obtaining  of  the  decree  It- 
self, which,  under  the  authorities,  could  not 
be  asserted  to  annul  it,  and  was  not  what  Is 
denominated  extrinsic  or  collateral  fraud, 
which  will  always  warrant  a  court  of  equi- 
ty In  relieving  from  a  Judgment  procured 
through  it  But  we  think  that  under  the  au- 
thorities there  can  be  no  doubt  that  the  fraud 
alleged  was  of  an  extrtasic  character.  Th6 
rule  is  well  settled  in  this  state  as  to  when 
equity  will  or  will  not  relieve  a  party  from 
the  effect  of  a  Judgment  claimed  to  have  been 
obtained  by  fraud.  The  rule  is  that  It  will 
not  relieve  when  the  fraud  charged  relates 
to  matters  upon  which  the  Judgment  was  reg- 
ularly obtained  and  where  an  opportunity 
was  given  to  the  party  against  whom  it  was 
entered  to  contest  the  matters  in  Issue,  or 
present  any  defense  which  was  available, 
fraud  which  was  directed  to  or  Iwre  upon 
the  claim  or  issue  which  was  before  the  court 
for  determination,  as  when  a  Judgment  is 
entered  upon  a  fraudulent  claim,  or  Is  pro- 
cured by  false  testimony,  where  the  party 
had  an  opportunity  to  be  heard  as  to  these 
matters.  This  Is  the  rule  laid  down  in  United 
States  V.  Throckmorton,  98  V.  S.  61,  25  L, 
Ed.  93,  denying  the  right  to  relief  when  the 
fraud  Is  of  that  character,  and  is  the  rule  fol- 
lowed and  applied  In  this  state  in  the  cases 
of  In  re  Griffith,  84  Cal.  107,  23  Pac.  528,  24 
Pac.  881,  and  Pico  v.  Ck)hn,  91  Cal.  129,  25 
Pac.  970,  27  Pac.  637,  13  L.  R.  A.  336,  25  Am. 
St  Rep.  159.  This  rule,  however,  has  no  ap- 
plication to  extrinsic  or  collateral  fraud, 
which  Is  defined  to  be  "actual  fraud,  such 
that  there  is  on  the  part  of  the  person  charge- 
able with  It  the  malus  animus,  the  mala  mens 
putting  itself  In  motion  and  acting  in  order 
to  take  an  undue  advantage  of  some  other 
person  for  the  purpose  of  actually  and  know- 
ingly defrauding  him."  Patch  v.  Ward,  L. 
R.,  3  Ch,  App.  207.  And  In  the  Throckmor- 
ton Oase  the  Supreme  Court  of  the  United 
States,  after  laying  down  this  general  rule 
to  which  we  have  referred,  declares  what 
constitutes  collateral  fraud  and  the  right  of 
a  party  to  be  relieved  from  a  Judgment  ob- 
tained through  It  It  is  there  said:  "There 
Is  an  admitted  exception  to  this  general  rule 
In  cases  where,  by  reason  of  something  done 
by  the  successful  party  to  a  suit  there  was. 
In  fact,  no  adversary  trial  or  decision  of  the 
Issue  in  the  case.  Where  the  unsuccessful 
party  has  been  prevented  from  exhibiting 
fully  his  case,  by  fraud  or  deception  practic- 
ed on  him  by  his  opponent,  as  by  keeping 
him  away  from  court,  a  false  promise  of  a 
compromise,  or  where  the  defendant  never 
had  knowledge  of  the  suit,  being  kept  In  ig- 
norance by  the  acts  of  the  plaintiff,  or  where 
an  attorney  fraudulently  or  without  authorl- 
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ty  assumes  to  represent  a  party  and  connives 
at  his  defeat,  or  where  the  attorney  regular- 
ly employed  corruptly  sells  out  his  client's 
interest  to  the  other  side,  these,  and  similar 
cases  which  show  that  there  has  never  been 
a  real  contest  in  the  trial  or  hearing  ot  the 
case,  are  reasons  for  which  a  suit  may  l>e 
sustained  to  set  aside  and  annul  the  former 
Judgment  or  decree,  and  open  the  case  for  a 
new  and  a  fair  bearing.  See  Weil's  Res  Ad- 
Judicata,  $  499;  Pearce  v.  Oiney,  20  Conn. 
544;  Wierlch  T.  De  Zoya,  7  111.  385;  Kent  v. 
Ricards,  3  Md.  Ch.  392;  Smith  v.  Lowry,  1 
Johns.  Ch.  (N.  Y.)  320;  De  Louis  v.  Meek, 
2  O.  Greene,  55,  50  Am.  Dec.  491;  Bacon  v. 
Bacon  (Cal.)  89  Pac.  317-322.  In  all  these 
cases,  and  many  others  which  have  been 
examined,  relief  has  beea  granted  on  the 
ground  that  by  some  fraud  practiced  directly 
upon  the  party  seeking  relief  against  the 
judgment  or  decree  that  party  has  been  pre- 
vented from  presenting  all  of  his  case  to  the 
court" 

All  the  matters  stated  in  the  ezoeptlons 
referred  to  in  that  case  constitute  extrinsic  or 
collateral  fraud  for  wliich  equity  will  relieve 
from  a  judgment  obtained  thereby.  Such 
fraud  operates  not  upon  matters  pertaining  to 
the  judgment  itself,  but  to  the  manner  in 
which  it  is  procured.  It  will  be  observed  that 
the  principal  ground  upon  which  equity  af- 
fords relief,  as  announced  in  the  Throdunor^ 
ton  Case,  is  that  by  reason  of  the  fraud  prac- 
ticed on  the  plaintiff  against  whom  the  Judg- 
ment was  obtained  there  was  no  adversary 
trial  of  the  Issues  in  the  action;  that  he  was 
prevented  through  such  fraudulent  act  of  bis 
adversary,  and  without  any  fault  on  his  own 
part,  from  presenting  a  meritorious  defense 
to  the  action  brought  against  him. 

Now,  taking  the  afflru  utlve  allegations  of 
the  amended  answer  as  true  (which,  of 
course,  the  demurrer  admits  them  to  be),  they 
present  a  clear  case  of  fraud  practiced  by 
Sullivan  on  piaintiS,  calling  for  the  interposi- 
tion of  equity  to  relieve  her  from  the  Judg- 
ment thereby  obtained  by  blm  against  ber. 
In  fact,  when  we  bear  In  mind  tbe  rule  in 
the  Throckmorton  Case  as  to  what  character 
of  fraud  constitutes  extrinsic  fraud,  it  la  real- 
ly a  waste  of  time  to  endeavor  to  show  that 
the  fraud  alleged  by  plaintiff  In  her  pleading 
Is  of  the  character  of  extrinsic  fraud  that 
warrants  relief.  Plaintiff  liad  a  meritorious 
defense  in  the  nature  of  a  conceded  set-oS 
against  the  greater  part  of  the  Indebtedness 
due  from  ber  to  Sullivan  under  the  note  and 
mortgage,  which  she  could  and  would  have 
interposed  in  any  action  brought  by  him  to 
foreclose  it  Having  this  set-oft,  admitted  by 
him  to  be  valid,  she  was  In  a  position,  by  pay- 
ment to  him  of  the  balance  due  him,  to  re- 
lieve her  property  from  ills  entire  mortgage 
claim,  and  alleged  that,  in  the  event  she  did 
none  of  these  things,  but  would  let  him  fore- 
close for  the  entire  amount  due  on  the  prom- 
issory note,  be  would  later  make  a  testa- 
mentary disposition  of  tbe  property  la  her 


favor.  It  Is  alleged  that  ber  failure  to  in- 
terpose the  set-off  against  his  claim  in  the 
foreclosure  suit,  and  to  avail  herself  of  the 
plea  of  the  statute  of  limitations  against  a 
portion  of  bis  claim,  was  solely  due  to  reli- 
ance on  his  promises  and  agreements;  and 
it  is  further  alleged  that  he  made  these  prom- 
ises and  agreements  with  intent  to  prevent 
her  from  interposing  those  defenses  to  it,  or 
to  discharge  it  by  payment  of  the  balance 
due  blm;  that  he  made  them  without  any  in- 
tention of  keeping  them  when  they  were 
made;  that  be  did  not  keep  them;  and  that 
they  were  made  solely  to  secure  tbe  legal 
title  through  foreclosure  proceedings  of  the 
mortgaged  premises.  The  actual  fraud  prac- 
ticed on  the  plaintiff  by  Sullivan  consisted 
in  obtaining  her  consent  to  refrain  from  in- 
terposing defenses  to  his  claim,  upon  a  prom- 
ise and  agreement  made  by  him  without  any 
intention  on  his  part  of  performing  it.  Civ. 
Code,  {  1572,  subdiv.  4.  These  allegations 
which  we  have  recited  show  a  clear  case  of 
fraud  In  the  procurement  of  the  judgment, 
extrinsic  fraud  practiced  upon  ber  by  Sulli- 
van whereby  she  was,  without  any  fault  on 
her  part,  prevented  from  interposing  a  valid 
defense  to  the  greater  portion  of  liis  claim. 
They  present  a  case  where  a  party,  having  a 
good  defense  to  an  action,  has  been  prevented 
by  tbe  fraud  of  her  adversary  from  assert- 
ing it,  and  a  judgment  obtained  against  ber, 
which  in  good  conscience  should  not  be  per- 
mitted to  stand — a  case  within  the  rule  an- 
nounced in  the  Throclanorton  decision  and 
to  the  cases  of  Kelley  v.  Kriess,  68  Dal.  210, 
9  Pac.  129,  and  Cal.  Beet  Sugar  Co.  v.  Porter, 
68  Cal.  369,  9  Pac.  813,  respectively,  where 
the  doctrine  of  tbe  Throckmorton  Case  is  ap- 
proved and  applied  to  sustain  complaints  to 
set  aside  Judgments  obtained  nnder  circum- 
stances showing  extrinsic  fraud  in  their  pro- 
curement, in  no  respect  different  in  principle 
from  the  showing  made  by  the  amended  an- 
swer of  the  plaintiff  In  the  matter  at  bar. 

Neither  is  there  any  merit  in  the  proposi- 
tion that  the  rule  of  the  "law  of  the  case" 
governs.  While  some  of  tbe  facts  alleged  In 
tbe  original  complaint  on  review  before  this 
court  in  tbe  former  appeal  are  alleged  to  tbe 
amended  answer,  additional  facts  are  alleged 
in  the  latter  which  were  not  set  forth  to  the 
complaint  and  which  materially  changed  the 
aspect  of  tbe  two  pleadings.  The  complatot 
Involved  to  the  former  appeal  contained  no 
allegations  of  fraud.  It  set  forth  facts  by 
which  it  was  claimed  that  an  agreement  was 
made  between  plaintiff  and  Sullivan  that  be 
should  devise  the  property  to  her  by  will  and 
sought  the  specLflc  performance  of  the  con- 
tract Tbe  present  answer  charges  actual 
fraud  in  the  procurement  of  the  judgment 
against  plaintiff  and  seeks  relief  from  It 
While  some  allegations  of  fact  are  common 
to  both  pleadings,  additional  allegations  are 
contained  to  the  amended  answer,  presenting 
a  different  cause  of  action  from  that  set  forth 
to  the  complatot  involved  on  the  former  ap- 
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peal  ana  calling  for  entirely  different  relief. 
The  rule  of  the  "law  of  the  ease"'  is  only  ap- 
plicable where  the  same  matters  which  were 
determined  In  the  previous  appeal  are  Involy- 
ed  In  the  second  appeal.  While  a  Judgment 
rendered  upon  the  sustaining  of  a  demurrer 
to  a  former  complaint  will  be  a  bar  to  an- 
other action  based  upon  the  same  allegations 
of  fact,  yet  where  the  facts  are  different  and 
present  different  questions  of  law,  as  they  do 
here,  no  such  bar  can  be  asserted.  Newhall 
V.  Hatch,  134  Cal.  2C9,  66  Pac.  266,  55  L.  E. 
A.  673. 

In  addition  to  the  above  points.  It  Is  Insist- 
ed by  counsel  for  respondent  that  the  amend- 
ed answer  contains  no  statement  of  the  date 
of  the  judgment  sought  to  be  set  aside  and 
annulled,  or  of  the  court  In  which  it  was 
rendered.  This  Is  true,  but  It  cannot  be  said 
that  failure  to  definitely  allege  these  matters 
rendered  the  complaint  Insufficient.  The  com- 
plaint alleged  as  a  fact  that  the  Judgment 
attacked  was  rendered.  Presumably  It  was 
rendered  In  the  superior  court  of  Qlenn  coun- 
ty, where  the  mortgaged  property  affected 
by  It  Is  situated  and  where  this  action  Is 
brought  In  any  event,  absence  of  such  par- 
ticular averments  are  not  sufficient  to  war- 
rant sustaining  a  Keneral  demurrer.  Such  de- 
fects could  readily  have  been  supplied  by 
amendment,  and  want  of  them  should  have 
been  taken  advantage  of  by  special  demurrer. 
However,  It  Is  quite  apparent  that  they  were 
not  taken  into  consideration  at  all  by  the  trial 
court  In  disposing  of  this  demurrer.  It  was 
evidently  disposed  of  on  broader  and  more 
vital  grounds;  those  which  were  stated  In  the 
opinion  of  the  trial  court  and  which  we  have 
heretofore  discussed. 

We  have  discussed  ail  the  points  urged  In 
snpport  of  the  rulins  upon  the  demurrer,  and 
do  not  think  any  of  them  are  tenable  or  that 
the  action  of  the  trial  court  In  sustaining  it 
was  correct  On  the  contrary,  we  think  that 
within  the  authorities  and  principles  to 
which  we  have  referred,  the  matters  set  up 
maice  a  showing  of  fraud  perpetrated  by  Sul- 
livan sufficient  to  invoke  the  interposition 
of  a  court  of  equity  to  relieve  plaintiff  from 
the  judgment  thereby  obtained  against  her. 

Much  discussion  is  had  in  the  briefs  as  to 
constructive  trusts;  that  Sullivan  occupied 
the  relation  of  a  trustee  for  plaintiff  as  to 
thlB  property  under  his  acquirement  of  the 
legal  title  through  the  alleged  fraudulent 
judgment  and  proceedings  under  the  fore- 
closure sale.  We  perceive  no  reason  for  en- 
tering Into  a  discussion  of  that  subject  here. 
The  trial  court  as  a  court  of  equity  having 
control  of  the  entire  subject-matter  of  the 
controversy  between  the  parties  can  do  en- 
flre  Justice  between  them  and  to  the  fullest 
extent  All  that  the  plaintiff  asks  Is  that 
she  be  permitted  now  to  assert  against  this 
fraudulent  Judgment  the  set-off  which  she 
was  originally  precluded  from  Interposing 
against  the  claim  of  Sullivan  In  the  fore- 
closure proceeding  upon  which  It  was  based. 


and  that  she  be  permitted  to  pay  any  balance 
which  Sullivan  was  entitled  to  at  the  date 
when  she  offered  to  procure  and  pay  such 
balance,  and,  upon  doing  so,  that  she  be  re- 
stored to  her  legal  title  In  the  property.  If 
the  court  should  find  that  the  fraud  as  al- 
leged was  practiced  upon  her  In  procuring 
the  Judgment  and  that  she  had  a  meritorious 
defense  of  set-off  against  the  mortgage  claim 
at  that  time,  the  matter  would  be  of  ready 
solution.  But  in  order  to  do  complete  Jus- 
tice, there  should  be  an  equitable  adjustment 
between  the  parties,  not  only  as  of  that  time, 
but  also  of  all  matters  from  that  period  down 
to  the  entry  of  a  decree  in  favor  of  the  plain- 
tiff in  this  case,  if  one  should  be  awarded  In 
her  favor.  If  such  a  decree  were  awarded. 
It  would  be  necessary  to  make  a  complete 
adjustment  of  all  matters  between  the  parties 
so  that  the  dispute  between  them  would  be 
finally  ended.  In  the  event  of  snch  a  decree, 
we  think  an  equitable  adjustment  would  be 
to  allow  the  estate  of  Sullivan  for  what- 
ever taxes  Sullivan,  or  his  legal  representa- 
tives, have  paid  on  the  lands  Involved,  less 
what  would  have  been  the  mortgage  tax,  to- 
gether with  interest  on  the  amount  which 
would  have  been  due  him  under  the  terms  of 
the  promissory  note  and  mortgage  had  the 
set-off  of  the  plaintiff  been  deducted  when  its 
amount  was  agreed  on  between  them.  As  to 
plaintiff,  she  should  be  allowed  a  credit  to 
the  extent  of  her  payments  to  Sullivan  un- 
der her  alleged  lease  from  him.  If  it  should 
develop  that  an  equitable  adjustment  of 
any  other  matters  between  the  parties  should 
be  had,  they  can  readily  be  made  on  the 
theory  upon  which  we  have  suggested  the 
above  adjustment  namely,  that  the  mortgage 
held  by  Sullivan  be  treated  as  still  a  valid 
lien  for  the  balance  due  htm,  and  the  plain- 
tiff considered  as  the  mortgagor  properly 
retaining  possession  of  the  mortgaged  prem- 
ises. 

If  the  court  should  find  In  favor  of  the 
plaintiff,  all  matters  involved  being  adjusted 
on  the  basis  above  Indicated,  the  decree 
should  provide  for  the  payment  Into  court  for 
the  estate  of  Sullivan,  within  a  reasonable 
time  to  be  designated  In  the  decree,  of  the 
amount  found  due  from  plaintiff;  that,  up- 
on such  payment  the  Judgment  of  fore- 
closure against  her  be  vacated  and  set 
aside,  ond  the  commissioner's  deed  convey- 
ing the  legal  title  in  the  property  to  Sullivan 
be  annulled;  that  the  title  of  plaintiff  to 
said  property  be  quieted  and  requiring  the 
defendants  to  convey  said  premises  to  plain- 
tiff, or,  In  default  thereof,  that  a  commission- 
er be  appointed  by  the  court  to  do  so;  that 
In  the  event  of  a  failure  on  the  part  of  plaiii- 
tlff  to  mase  such  payment  Into  court  within 
the  time  designated,  that  her  bill  to  set  aside 
the  judgment  be  dismissed  and  her  prayer 
thereof  for  relief  against  the  judgment  be 
denied. 

Now,  as  to  the  points  made  in  the  bill  of 
exceptions   accompan^n^^^tj^e^  vag^e^g^^ft 
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the  Judgment  There  Is  only  one  which  re- 
quires consideration,  and  It  arises  under  the 
following  circumstances:  Atter  the  trial 
court  bad  sustained  the  demurrer  of  defend- 
ants to  that  portion  of  the  amended  answer 
under  which  her  claim  for  afflruiative  relief 
for  Judgment  was  based,  the  cause  went  to 
trial  upon  the  cross-complaint  of  defendants 
and  the  answer  of  plaintiff  thereto.  The 
cross-complaint  was  to  quiet  title  against 
plaintiff,  and  contained  the  usual  allegations, 
among  others,  that  plaintiff  claimed  an  in- 
terest adverse  to  defendants  In  It  and  was 
in  possession,  and  that  her  claim  and  posses- 
sion were  wrongful  and  without  right.  The 
answer  of  plaintiff  denied  the  ownership  of 
defendants  or  their  right  to  possession  and 
asserted  ownership  of  the  property  in  plain- 
tiff, and  that  she  was  in  possession  by  virtue 
of  such  ownership.  Upon  the  trial  It  was  ad- 
mitted by  counsel  for  plaintiff  that  the  legal 
title  to  the  property  iuTolved  in  the  action 
rested  in  John  Sullivan  under  the  commis- 
sioner's deed  in  the  foreclosure  proceedings 
against  plaintiff,  and  the  deed  being  put 
In  evidence,  defendants  rested  their  case. 
Plaintiff  moved  for  a  nonsuit  on  the  ground 
that,  while  defendants  had  shown  the  legal 
title  to  the  property  to  be  in  themselves,  they 
had  not  shown  they  were  entitled  to  posses- 
sion. The  motion  was  denied,  and  it  is 
urged  that  this  ruling  was  erroneous.  There 
Is  nothing  in  the  point.  It  was  not  necessary 
for  the  defendants  to  prove  any  right  of 
possession  independent  of  the  right  thereto 
which  the  law  presumed  from  their  showing 
that  the  legal  title  to  the  property  vested  in 
them.  The  principal  and  controlling  issue  in 
an  action  to  quiet  title  is  as  to  the  ownership 
of  the  property,  who  has  the  paramount  title. 
When  this  was  shown  to  be  In  the  defendants 
through  the  conveyance  to  Sullivan,  the  law 
raised  a  presumption  of  the  right  to  the  pos- 
session being  in  them  as  holders  of  the  legal 
title,  and  hence,  at  least,  a  prima  facie  case 
in  their  favor  was  made  out  against  the 
plaintiff.  Los  Angeles  County  Bank  v.  Ray- 
nor,  61  Cal.  145;  Reilly  v.  Wright,  117  Cal. 
7T,  48  Pac.  970. 

In  presenting  her  case,  plaintiff  endeavored 
to  prove  a  lease  of  the  premises  in  controver- 
sy made  by  Sullivan  in  his  lifetime  to  her. 
An  objection  to  the  introduction  of  the  evi- 
dence, on  the  ground  that  no  lease  was  plead- 
ed, was  sustained.  Immediately  the  plaintiff 
moved  to  be  permitted  to  amend  by  setting 
up  the  lease  which  was  denied.  Both  rul- 
ings are  assigned  as  error.  As  this  case  is  to 
be  remanded  and  a  new  trial  will  hare  to  be 
bad,  the  court  w^iU  doubtless  permit  the 
amendment,  so  there  is  no  necessity  for  pro- 
longing this  opinion  by  a  consideration  of 
these  assignments  of  error. 

This  disposes  of  all  the  matters  presented 
on  this  appeal.  As  the  court  erred  in  sustain- 
ing the  demurrer  to  that  portion  of  the 
amended    answer    under     which    plaintiff 


sought  affirmative  relief  from  the  Judgment 
entered  against  her  in  the  foreclosure  suit, 
the  Judgment  herein  appealed  from  Is  re- 
versed, the  cause  remanded  and  the  lower 
court  directed  to  set  aside  the  order  sustain- 
ing such  demurrer,  and  to  enter  an  order 
overruling  the   same. 

We  concur:     McFARLAXD,   J.;     SUAW. 
J.;  ANGELLOTTI,  J. ;   SLOSS,  J. 
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KIRK  V.  J.  S.  KIMBALL  CO.  (S.  F.  3.S28.) 
{Supreme  Court  of  California.    Oct.   3,   1907.) 

CaBBIERS— CONNKCTINO  CARRIERS  —  LlABILITT 

OF  I.MTiAL  Cabrier— Contract. 

Freedom  from  liabiity  of  C,  the  initial  car- 
rier, for  Doncarriape  by  Y~,  the  connecting  car- 
rier, the  ticket  sold  by  C.  on  t>ehalf  of  itself 
and  Y.,  consisting  of  two  coupons,  and  provid- 
ing that  the  passage  from  F.  to  M.  shall  be  over 
the  line  of  C.  and  that  from  M.  to  D.  over  the 
line  of  Y.,  and  that  in  selling  tickets  or  coupons 
over  other  lines  this  company  acts  as  agent, 
and  shall  not  be  responsible  beyond  its  line,  is 
not  affected  by  testimony  that  the  contract  be- 
tween the  carriers  was  modified  by  parol,  where- 
by the  two  carriers  became  "jointly"  interested 
in  the  transportation,  witness'  testimony  as  a 
whole  showing  that  by  "jointly"  he  meant 
"equally,"  and  that  there  was  no  other  change 
in  their  contract  other  than  that  it  was  agreed 
each  should  receive  50  per  cent,  of  the  freight 
and  passage  money,  where  as  it  had  before  been 
agreed  C.  should  receive  45  per  cent,  thereof, 
and  T.  the  rest. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  Frank  J. 
Murasky,  Judge. 

Action  by  Christopher  H.  Kirk  against  the 
J.  S.  Kimball  Company.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Reversed. 

Page,  McCutcben  &  Knight  and  0.  E.  Wil- 
son, for  appellant  Sullivan  &  Sullivan  and 
Theo.  J.  Roche,  for  respondent 

HENSHAW,  J.  Tbis  action  was  instituted 
by  plaintiff  to  recover  the  sum  of  $1U,0U0  for 
damages  alleged  to  have  beea  sustained  by 
him  through  the  failure  of  the  defendant  a 
common  carrier  of  passengers,  to  transport 
him  from  San  Francisco  to  the  city  of  Daw- 
son, Alaska.  The  case  was  tried  before  a 
Jury,  which  rendered  a  verdict  In  favor  of  the 
plaintiff  for  the  sum  of  $ti,000.  Upon  motion 
for  a  new  trial  the  amount  of  the  verdict  was 
reduced  by  the  court  to  $2,730,  which  reduc- 
tion was  accepted  by  the  plaintiff  and  a  new 
trial  denied.  Judgment  was  entered  in  favor 
of  the  plaintiff  accordingly,  and  defendant 
appeals. 

The  facts  necessary  to  an  understanding 
of  the  legal  propositions  presented  are  the 
following:  In  1898  there  was  a  corporation 
organized  for  the  purpose  of  carrying  freight 
and  passengers  between  San  Francisco  and  St 
Michael,  Alaska,  which  corporation  may,  for 
convenience,  be  designated  the  "California 
Corporation."  There  was  likewise  a  corpora- 
tion engaged  In  the  business  of  a  common  car- 
rier of  freight  and  passengers  on  the  Yukon 
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river  between  St.  Michael  and  Dawson  City, 
wbictt  for  convenience  may  be  called  the  "Yu- 
kon Company."  Axi  agreement  was  entered 
into  between  these  two  corporations,  by  vir- 
tue of  which  the  California  Company  agreed 
to  transport  passengers  and  freight  from  San 
Francisco  to  St.  Micliaei,  from  which  place 
the  Yulion  company  was  to  carry  them  to 
Dawson  Citi".  The  California  Corporation, 
liaving  no  seagoing  steamer  of  its  own,  char- 
tered from  the  defendant  J.  S.  Kimball  Com- 
jiauy  the  steamer  Dirigo,  by  which  the  pasr 
seugers  were  to  t>e  carried  to  St.  Michael. 
The  Xulion  Company  was  having  built  for 
It  in  San  Francisco  a  river  boat,  called  the 
"City  of  Dawson,"  which  boat  was  to  be  tow- 
ed to  St.  Michael  by  the  steamer  Dirigo.  Aft- 
er reacliing  this  place,  it  was  to  talxe  on  t>oar(l 
the  passengers  and  freight  for  Dawson  City, 
and  proceed  on  the  river  journey.  Ticiiets 
were  sold  by  the  California  Corporation  on 
belialf  of  itself  and  the  Yukon  Corporation 
for  passage  from  San  Francisco  to  Dawson 
Cit>'.  These  tickets  contained  two  coupons, 
and  provided  that  the  passage  from  San  Fran- 
cisco to  St.  Michael  should  be  made  over  the 
line  of  the  California  Company,  while  the 
passage  from  St.  Michael  to  Dawson  City 
should  be  made  over  the  line  of  the  Yukon 
Company.  These  tickets,  which  evidenced  the 
contract  between  those  companies  and  the 
purchasers,  contained,  amongst  others,  the 
following  provisions:  "In  selling  tickets,  cou- 
pons or  orders  over  other  lines  in  connecting 
with  this  ticket  and  checking  baggage  there- 
on, this  company  acts  as  agent  and  shall  not 
be  responsible  beyond  its  own  line.  •  •  • 
Neither  sball  said  vessel,  her  owners  or  char- 
terers t>e  under  any  obligation  to  forward 
passengers  to-  their  destination  by  any  other 
conveyance  or  line  nor  refund  the  amount  of 
passage.  *  •  *  No  agent  or  employ^  has 
any  power  to  mo4Ify  or  waive  in  any  man- 
ner any  of  the  conditions  named  in  this  con- 
tract." The  California  Company  experieno 
ed  financial  dilHculties,  was  unable,  in  short, 
to  pay  the  charter  money  for  the  Dirigo,  and 
dropped  out  of  business,  the  J.  S.  Kimball 
Company,  owner  of  the  Dirigo,  assenting 
to  a  substitution  of  itself  in  place  of  the 
California  Company.  By  this  arrangement 
the  Kimball  Company  was  to  tow  the  City 
of  Dawson,  belonging  to  the  Yukon  Com- 
pany, for  an  agreed  price,  and  was  to  re- 
ceive, under  their  traffic  agreement,  45  per 
cent  of  freight  and  passage  money  for  car- 
rying them  to  St.  Michael,  while  the  Yukon 
Company  was  to  receive  55  per  cent,  for  its 
part,  which  was  the  river  transportation. 
This  agreement  was  in  writing,  and  subse- 
quently, according  to  the  testimony  of  Zadig, 
manager  of  the  Yukon  Company,  was  modi- 
fled  by  parol  agreement,  according  to  which, 
be  testifies,  the  two  companies  became  "Joint- 
ly" interested  in  the  transportation  of  freight 
and  passengers.  The  idea  here  sought  to  be 
conveyed,  and  whieii  the  respondent  insists 
was  conveyed  with  legal  suJficiency,  is  that 


the  Kimball  Company  thus  entered  into  a 
partnership  with  the  Yukon  Company,  ob- 
tained a  control  over  the  Yukon  Company's 
means  of  transportation  and  conduct  of  busi- 
ness, and  became  directly  responsible  to  the 
passengers,  not  merely  for  their  transporta- 
tion to  St  Michael— the  end  of  the  Kimball 
Company's  run — but  also  for  the  river  run 
to  Dawson  City  as  well.  When  analyzed, 
however,  Zadig's  testimony  does  not  show 
that  the  "joint"  interest  of  the  two  companies 
was  any  different  from  what  it  always  bad 
been,  saving  that  the  Kimball  Company  was 
to  receive  50  per  cent  of  the  passenger  and 
freight  rate  instead  of  45  per  cent,  as  before 
agreed  upon.  The  tickets  issued  to  the  pas- 
sengers, it  is  to  be  noted,  were  identical  with 
those  first  issued,  with  the  substitution  of 
the  name  of  the  Kimball  Company  for  the 
California  Company,  and  the  plaiutifC  tes- 
tifies that  at  the  time  this  second  ticket  was 
issued  to  bim  Mr.  Lauden  (appellant's  man- 
ager) said  "they  would  assimie  or  were  as- 
suming the  contracts  just  as  we  had  made 
them  with  the  transportation  companies." 
The  Yukon  Company,  in  turn,  became  finan- 
cially involved,  and  was  unable  to  proceed 
with  Its  part  of  the  contract.  Its  steamer 
City  of  Dawson  was  libeled,  and  the  com- 
pany was  without  financial  ability  to  re- 
lease the  attachment  Delays  in  prosecut- 
ing the  voyage  followed,  much  feeling  was 
aroused  amongst  the  passengers  because  of 
this  delay,  and,  in  the  end,  against  the  pro- 
test of  Zadig,  manager  of  the  Yukon  Com- 
pany, an  arrangement  was  effected  by  the 
Kimball  Company,  or  by  the  passengers  of 
the  Dirigo,  or  by  both,  with  still  another 
company,  the  Alaska-Yukon  Company.  The 
Alaska- Yukon  Company  had  a  river  steamer 
known  as  "James  Eva."  This  agreement,  as 
testified  to  by  Mr.  Lauden,  manager  of  the 
Kimball  Company,  was  in  effect  a  substitu- 
tion of  the  Alaska-Yukon  Company  for  the 
incapable  Yukon  Company  of  Zadig.  The 
Alaska- Yukon  Company  agreed  to  transport 
the  Dirigo  passengers  and  freight  from  St 
Michael  to  Dawson  City  upon  the  first  of 
their  boats  to  arrive  after  the  arrival  of  the 
Dirigo.  It  was  expected  that  this  transpor- 
tation would  be  made  by  the  James  Eva,  one 
of  the  river  Ijoats,  w^bich  was  then  on  its 
way  from  San  Francisco  to  St  Michael. 
But  in  the  not  unlikely  event  that  the  James 
Eva  was  lost  at  sea  (a  fact  which  actually 
occurred),  or  had  departed  from  Dawson 
City  before  the  arrival  of  the  Dirigo,  the  Al- 
aska-Yukon Company  would  receive  the  pas- 
sengers and  freight  on  another  steamer  call- 
ed the  "Rufus  E.  Wood,"  and,  in  the  event 
that  the  Rufus  E.  Wood  was  not  available, 
the  Kimball  Company  was  to  deliver  the 
freight  and  passengers  upon  the  beach,  when 
the  Aiasiia-Yukon  Company  would  become  re- 
sponsible for  their  further  transportation. 
In  brief,  as  has  been  snid,  the  Alaska-Yukon 
Company  took  over  lliu  riglits  and  duties  of 
transportation  from  St  Michael  vihicLJia^ 
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merly  had  belonged  to  the  Yukon  Company. 
The  contract  was,  of  course,  entered  Into  be- 
tween the  two  transportation  companieB. 
There  Is  no  doubt  as  to  the  nature  of  that 
contract  It  was  as  above  set  forth.  There 
Is  no  doubt,  also,  that  it  was  entered  Into 
by  the  Kimball  Company  because  of  the 
clamorous  desire  of  the  passengers  on  the 
Dlrlgo  to  proceed  with  their  Journey,  on  the 
one  band,  and  the  reluctance  of  the  Kimball 
Company,  on  the  other,  to  forfeit  Its  share 
of  the  business  of  this  transportation  be- 
cause of  the  failure  of  the  Tubon  Company. 
Under  this  arrangement,  the  Dlrigo  proceed- 
ed on  Its  Toyage  and  arrived  safely  at  St. 
Michael.  There  the  Alaska-Yukon  Company 
made  default.  The  James  Eva  bad  been  lost 
at  sea.  No  other  steamer  was  provided  for 
the  river  voyage.  The  passengers  made  de- 
mand that  the  Kimball  Company  transport 
them  or  secure  transportation  for  tbem.  The 
Kimball  Company  refused  to  do  tbis,  but 
offered  to  repay  the  one-half  fare  forfeited 
by  the  Alaska- Yukon  Company.  Plaintiff  re- 
fused to  accept  this,  and  was  brought  back 
to  San  Francisco,  where.  In  time,  this  action 
was  commenced.  The  complaint  in  this  ac- 
tion, though  based  on  a  contract,  sounded 
in  tort  (Jones  v.  8.  S.  Cortes,  17  Cal.  4S7, 
79  Am.  Dec.  142;  Warner  and  Wife  ▼.  S.  S. 
Uncle  Sam,  9  Cal.  697;  Sloane  v.  Southern 
California  Ry.  Co.,  Ill  Cal.  GC8,  44  Pac  320. 
32  L.  R.  A.  193),  and  the  demurrer  to  It 
was  therefore  properly  overruled. 

As  to  the  liability  of  a  connecting  carrier 
for  transportation  beyond  Its  own  line  or 
route,  the  law  is  so  well  settled  that  there 
can  be  no  controversy  over  the  matter,  and. 
Indeed,  there  is  none  here.  The  court  In- 
structed the  Jury  that  "a  common  carrier 
may  so  Issue  tickets  beyond  Its  own  lines 
and  so  control  the  transportation  of  Its  pas- 
sengers as  to  be  held  to  have  contracted  for 
the  entire  distance,  and  In  consequence  be 
answerable  In  damages  for  any  bre.ich  of 
Its  obligations  occurring  on  any  one  of  the 
connecting  lines.  But,  where  there  are  sever- 
al connecting  lines  and  plaintiff  seeks  to  re- 
cover for  an  Injury  resulting  from  the  act  of 
a  connecting  company,  plaintiff  must  establish 
a  contract  with  the  company  he  seeks  to  hold, 
or  prove  that  It  had  some  interest  in  or  con- 
trol over  the  transportation  of  passengers  by 
the  line  in  default."  This  instruction  cor- 
rectly enough  enunciates  the  law,  saving  in 
two  particulars.  It  should  have  been  more 
explicit  as  to  the  nature  of  the  contract  which 
plaintiff  must  establish.  The  contract  which 
plaintiff  must  show  is  the  contract  where- 
by the  defendant  carrier  agrees  to  transport 
or  warrants  his  transportation  over  the  con- 
necting lines.  Of  course,  it  would  not  be 
sulficlent  for  the  plaintiff  In  such  a  case  to 
show  merely  that  he  bad  a  contract  with  the 
company  that  he  sought  to  bold,  unless  he 
further  showed  that  the  contract  which  be 
established  bound  the  company  to  the  per- 
formance of  the  particular  obligation  which 


waa  violated.  Afaln,  It  la  not  sufficient,  !■ 
order  to  hold  a  company,  to  prove  that  it 
had  "some  Interest  in  or  control  over  tha 
transportation  of  passengers  by  the  line  In 
default."  Some  interest  would  be  evidenced 
by  the  fact  that  the  defendant  company  waa 
a  creditor  of  the  other  or  owned  some  of  ita 
stock,  and  '^me  control"  over  the  transpor- 
tation of  passengers  is  exercised  by  every 
transportation  company  over  connecting  linea. 
Thus,  one  connecting  transportation  company 
cannot  convey  passengers  unless  they  ara 
delivered  to  it  by  the  other  line,  and  always 
to  the  extent  of  the  delivery  the  one  line  con- 
trols the  transportation  of  the  passengers  of 
the  other.  Of  course,  what  was  meant  la 
such  control  over  or  controlling  Interest  in 
the  connecting  company  $m  to  vest  the  de- 
fendant company  with  power  to  secure  trans- 
portation over  the  connecting  line  and  to 
make  it  Its  duty  to  see  that  such  transpor- 
tation Is  effectuated. 

But  this,  however,  Is  merely  In  passing,  for 
respondent  makes  full  concession  that  the 
law  is  as  above  stated,  but  insists  that  the 
evidence,  though  in  conflict,  establishes  such 
an  Interest  and  control  by  the  Kimball  Com- 
pany in  the  Yukon  Company  by  the  agree- 
ment heretofore  commented  <m  as  made  it  its 
duty  to  see  to  and  secure  the  transportation 
of  the  passengers  from  St.  Michael  to  Daw- 
son. Upon  this  turns  the  whole  case,  and 
we  are  of  the  opinion  that  to  establish  this 
preposition  there  Is  a  signal  failure  of  evi- 
dence. Indisputably  the  ticket  Issued  by  the 
Kimball  Company  to  plaintiff  and  accepted 
by  him  established  the  contract  between  the 
parties.  Civ.  Code,  f  2176;  Boglan  t.  Hot 
Springs  R.  R.  Co.,  132  U.  S.  146, 10  Snp.  Ct  l», 
83  L.  Ed.  290.  At  the  time  of  the  issnanca 
of  this  ticket,  the  Kimball  Company  had 
merely  been  subsUtnted  for  the  California 
Company,  and  Its  duty  to  the  plalntUC  waa 
limited  by  the  termination  of  Ita  voyage  to 
St  Michael.  As  before  pointed  out,  plaintiff 
himself  testifles  that  the  Kimball  Company 
Informed  him  that  It  was  assuming  tne  eon- 
tracts  just  as  they  had  been  made  with  the 
California  Company.  He  testified,  further, 
that  when  he  received  the  ticket  he  knew 
exactly  what  arrangement  had  been  made  for 
his  river  transportation.  Respondent  not  only 
admits,  but  insists,  that  the  measure  of  the 
defendant's  liability  is  fixed  by  the  terms  of 
the  last  contract  made  by  Zadig  for  the 
Yukon  Company  with  the  Kimball  Company. 
The  whole  weight  of  respondent's  argument 
is  brought  to  bear  upon  the  proposition  that 
under  this  oral  agreement  as  testified  to  by 
Zadlg,  the  Kimball  Company  became  ''Joint- 
ly" Interested  with  the  Yukon  Company  in 
the  enterprise  of  carrying  passengers  and 
freight  from  San  Francisco  to  Dawson,  and 
therefore  became  liable  to  this  plaintiff  so  to- 
do.  Great  reliance  Is  here  placed  on  the  testi- 
mony of  Zadlg,  and  Italicized  extracts  ara 
made  therefrom.  We  vrlll  quote  from  Zadlg'a 
testimony   the   statements 
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spondent  relies:  "The  verbal  agreement  we 
bad  with  J.  S.  Elmball  was  we  were  jointly 
ifotng  togetJter.  He  was  going  to  take  us  to 
St  Michael,  the  Dawson  City,  I  mean,  and 
whatever  passengers  and  freight  money  was 
received  between  Dawson  and  San  E^anclsco 
we  were  to  divide  jointly,  and  the  retumt 
from  going  up  and  coming  down  to  San  Fran- 
■dtco,  l)oth  ioays,  were  to  he  divided  among 
ourtelves,  share  and  share  alike.  The  Dlrlgo 
was  substituted  under  the  arrangement  that 
we  should  go  In  jointly.  We  entered  Into 
these  arrangements  after  these  original 
people,  the  Troy  people  ICallfomla  Company], 
had  failed  to  perform  their  conditions  con- 
tained In  the  charter  party,  and  then,  when 
Mr.  Kimhall  saw  that  we  could  not  carry  that 
out,  he  made  a  new  proposition  to  us  to  go 
in  jointly.  Tie  take  half  and  we  half.  The 
agreement  was  made  with  Kim'ball,  fully  two 
weeks  or  a  little  more  tefore  the  Dirigo  sail- 
ed. We  made  an  entirely  new  deal,  if  you 
want  to  call  it  that  way,  with  Kimlall,  and 
it  was  considered  the  joint  account  that  he 
takes  half  and  we  take  half,  which  really  was 
more  advantage  to  him  than  to  us,  because 
it  cost  more  from  St.  Michael  to  Dawson.  He 
bad  the  best  of  the  bargain.  If  he  would  have 
bad  the  boat  gone  up  there,  because  the  Daw- 
son trip  was  the  most  expensive  one.  The 
facts  are  that  we  made  a  new  arrangement 
I  must  have  found  out  that  there  was  not 
mough  money  to  go  away,  otherwise  I  needn't 
to  make  any  different  arrangements.  Why 
should  I  make  an  arrangement  which  is  poor- 
er than — ^make  an  arrangement  not  as  good — 
a  new  one  not  as  good  as  the  old  one?  There 
must  have  been  some  reason  for  it  A  man 
never  switches  from  a  good  thing  to  a  bad 
thing  unless  there  Is  some  reason.  The  ar- 
rangement must  have  been  made  because  we 
could  not  help  ourselves.  I  understood  that 
we  were  to  divide  equally  the  passage  and 
freight  money,  after  the  payment  of  the  tow- 
age and  demurrage  bill.  We  were  to  get  50 
per  cent  Instead  of  55."  When  all  of  Zadlg's 
testimony  Is  read.  It  Is  made  apparent  be- 
yond peradventure  that  the  only  difference 
between  the  written  contract  and  the  amend- 
ed oral  contract  was  that  the  Kimball  people 
were  to  receive  50  per  cent.  Instead  of  43, 
and  the  reason  for  this  Is  fully  explained  as 
occurring  because  of  the  delays  which  the 
Yukon  people  had  occasioned  In  the  sailing 
of  the  Dlrlgo  and  because  of  the  additional 
fact  that  they  bad  not  produced  for  that  ves- 
sel the  number  of  passengers  and  the  amoimt 
of  freight  which  they  had  promised.  Such 
being  the  case,  it  Is  manifest  that  there  was 
no  more  of  a  "Joint"  enterprise  in  a  legal 
sense  under  the  division  of  50  and  50  per 
cent,  than  there  was  under  the  earlier  agree- 
ment when  the  division  was  45  and  55  per 
cent  It  is  as  plainly  apparent  that  through- 
out bis  testimony,  where  Zadig  uses  the  word 
"jointly"  he  means  "equally." 

It   follows,   therefore,    that    treating  the 
ticket  as  the  measure  of  defendant's  obliga- 
CaLRep.  92-94  P.— 3 


tlon.  It  bound  itself  nothing  more  than  the 
transportation  of  plaintiff  to  St  Michael, 
which  duty  it  fully  performed,  under  condi- 
tions all  known  to  plaintiff  at  the  time  be 
accepted  the  ticket  If,  however,  reliance  be 
placed  by  respondent  upon  the  proposition 
that  defendant  by  contract  with  the  Tukon 
Company,  obtained  a  control  over  Its  lines 
and  thus  Imposed  upon  itself  a  duty  to  its 
passengers  to  see  that  they  were  transported 
to  Dawson,  then  It  must  be  said  that  the  evi- 
dence totally  falls  to  establish  such  an  agree- 
ment and  control.  Without  Zadlg's  testi- 
mony the  case  of  plaintiff  In  this  respect  fails 
utterly,  and  Zadlg's  testimony,  as  has  been 
shown.  Is  entirely  Inadequate  to  support  this 
contention. 

This  conclusion  renders  unnecessary  any 
consideration  of  the  other  propositions  ad- 
vanced by  appellant  and,  for  the  reasons  giv- 
en, the  Judgment  and  order  appealed  from  are 
reversed. 

We  concur:  McFARLAND,  X;  ANOEL- 
LOTTI,  J.;  LOEIGAN,  J.;  SLOSS,  J.; 
SHAW,  J. 


in  cai.  in 

STEWART  ▼.  STEWART.    (S.  F.  4,620.) 
(Supreme  Court  of  California.    Oct   8,  1907.) 

1.  Appeai/— Review— Appeai  on  Pleadinqs, 

JirnOMEKT  AKD  £''IRDIN0B. 

Where  an  appeal  is  presented  npon  the 
pleadings,  findings^  and  judgment  tlie  only  ques- 
tion for  decision  is  whether  the  findings  of  law 
can  be  sustained  npon  the  facts  as  found. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  (  2867.] 

2.  LauTTATion  OF  Actions— Computation  ot 
Period — Absence  i-bou  State. 

Under  Code  Civ.  Proc.  §  351,  providing  that 
if,  after  a  cause  of  action  accrues  against  a 
pereon,  he  departs  from  the  state,  the  time  of  his 
absence  is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action,  a  person  so  leav- 
ing the  state  cannot  have  reclconed  in  his  favor 
the  time  of  any  secret  or  fraudulently  contrived 
visit  to  his  former  residence;  bat,  where  he 
returns  openljr,  the  statute  runs  against  the 
claim  during  his  stay,  although  the  creditor  does 
not  know  of  his  presence  before  his  departure. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3S,  Limitation  of  Actions,  S  465.] 

In  Bank.  Appeal  from  Superior  Court 
Fresno  County ;  H.  Z.  Austin,  Judge. 

Action  by  Charles  E.  Stewart  against  Tas- 
sey  Stewart  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remand- 
ed, with  directions. 

M.  E.  Sanborn  and  E.  D.  Edwards,  for 
appellant  W.  J.  TInnin  and  M.  K.  Harris, 
for  respondent 

BEATTX,  C.  J.  This  is  an  action  com- 
menced August  2,  1005,  upon  a  promissory 
note  of  the  defendant  for  $400,  bearing  in- 
terest at  the  rate  of  1%  per  cent,  per  month, 
dated  June  1,  1874,  and  by  its  terms  due 
and  payable  90  days  after  date.  Plaintiff 
recovered  a  Judgment  for  |2,680,  from  which 

the  defendant  appeals.  .      r-\r-\i-iir^ 
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One  of  the  defenses  to  the  action  tthb  the 
limitation  prescribed  by  section  337  of  the 
Code  of  Civil  Procedure,  with  respect  to 
•which  the  superior  court  made  the  follow- 
ing findings:  "(4)  The  court  further  finds 
that  from  the  date  of  the  making  and  dellrery 
of  said  note  on  the  1st  day  of  June,  1874, 
continuously  to  the  26th  day  of  April,  1878, 
defendant  was  In,  and  remained  in,  and  was 
a  resident  of,  the  state  of  California ;  that  on 
said  2eth  day  of  April,  1878,  defendant  for 
the  first  time  left  said  state  of  California, 
and  on  said  last-named  date  defendant,  for 
the  first  time,  went  to  the  state  of  Oregon, 
and  has  ever  since  been,  and  now  is,  a  resi- 
dent of  the  state  of  Oregon ;  that  on  several 
occasions  since  the  26th  day  of  April,  1878, 
defendant  left  his  home  in  the  state  of 
Oregon  and  visited  the  state  of  California, 
and  remained  in  the  state  of  California  for 
varying  periods,  as  follows,  to  wit:  Defend- 
ant came  to  California  on  the  13th  day  of 
December,  1887,  and  remained  until  the  3d 
day  of  February,  1888;  defendant  came  to 
California  December  20,  1891,  and  remained 
until  January  28,  1892;  came  to  said  state 
on  the  28th  of  November,  1895,  and  remain- 
ed until  January  2,  1896 ;  came  to  said  state 
January  1,  1897,  and  remained  until  Janu- 
ary 21,  1897;  came  to  said  state  December 
8,  1900,  and  remained  until  December  29, 
1900;  came  to  said  state  January  21,  1901, 
and  remained  until  January  28,  1901;  came 
to  said  state  February  21,  1901,  and  remain- 
ed until  February  27,  1901;  came  to  said 
state  June  24,  1904,  and  remained  until  July 
12,  1904 ;  that  the  foregoing  are  all  the  visits 
that  said  defendant  ever  made  to  California 
after  his  departure  therefrom  in  1878.  Said 
visits  were  not  surreptitious  or  secret,  and 
were  all,  except  the  visit  of  February,  1901, 
made  to  the  home  of  defendant's  mother  (who 
was  also  plaintiffs  mother),  about  three  miles 
from  Yuba  City,  and  during  all  of  the  time, 

up  to   the  day  of  December,   1890. 

plaintiff  resided  In  Colusa  county,  about  33 
miles  from  Yuba  City,  and  from  said  last- 
named  date,  up  to  the  present  time,  plaintiff 
resided  in  Fresno  county,  some  200  miles 
from  Yuba  City,  and  there  was  no  com- 
munication by  rail,  or  water,  or  telegraph  be- 
tween Yuba  City  and  the  place  of  plain- 
tiff's residence  In  Colusa  county  while  plain- 
tiff resided  in  Colusa  county.  None  of  said 
visits  of  defendant  to  the  state  of  California 
were  known  to  plaintiff  at  the  time  such 
visits  occurred,  and  plaintiff  only  learned  of 
such  visits  after  they  had  been  concluded, 
and  It  Is  not  true  that  all  or  any  of  said 
visits  might  have  been  known  to  plaintiff 
with  the  exercise  of  ordinary  diligence  on 
plaintiff's  part.  Said  note  sued  on  herein 
was  made  near  Yuba  City,  In  Sutter  county, 
Cal..  and  there  were,  during  all  of  said  time, 
friends,  acquaintances,  and  relatives  of  plain- 
tiff and  defendant  residing  there.  (5)  Said 
cause  of  action  is  not  barred  by  the  pro- 


visions of  section  837  of  the  Code  of  Civil 
Procedure." 

As  the  appeal  Is  presented  upon  the  plead- 
ings, findings,  and  judgment  alone,  the  sole 
question  to  be  decided  in  the  absence  of  the 
evidence  adduced  at  the  trial  is  this:  Can 
the  general  conclusion  stated  in  the  fifth  find- 
ing be  sustained  In  the  face  of  the  specific 
facts  established  by  finding  4?  This  depends 
altogether  upon  the  proper  construction  of 
section  351  of  the  Code  of  Civil  Procedure, 
which  provides:  "If,  when  the  cause  of  ac- 
tion accrues  against  a  person,  be  Is  out  or 
the  state,  the  action  may  be  commenced 
within  the  term  herein  limited,  after  his 
return  to  the  state,  and  if,  after  the  cause  of 
action  accrues,  he  departs  from  the  state,  the 
time  of  his  absence  Is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  ac- 
tion." It  will  be  seen  that.  If  the  defendant 
is  allowed  a  deduction  of  the  aggregate  time 
of  his  various  visits  to  his  mother  In  Sutter 
county,  the  difference  between  the  time  of 
his  actual  absence  from  the  state  and  the 
period  elapsing  between  the  maturity  of  his 
note  and  the  commencement  of  the  action 
exceeds  by  more  than  two  months  the  four 
years  required  to  bar  a  recovery,  and  fcls  de- 
fense is  complete  unless  section  351  is  to  be 
qualified  by  construction  as  plaintiff  con- 
tends It  must  be  qualified.  His  contention  is 
that,  when  a  person  against  whom  a  cause- 
of  action  has  accrued  departs  from  the  state 
and  takes  up  bis  residence  beyond  its  bound- 
aries, he  is,  within  the  meaning  of  said  sec- 
tion, continuously  absent  from  the  state,  not- 
withstanding occasional  visits  to  his  former 
place  of  residence,  unless  his  creditor  knows- 
of  his  return,  or  by  the  exercise  of  ordinary 
diligence  could  discover  it,  in  time  to  com- 
mence an  action  and  secure  service  of  sum- 
mons. If  this  Is  the  true  meaning  of  the- 
statute,  the  conclusion  and  Judgment  of  the 
superior  court  are  free  from  error ;  otherwlse- 
not.  Appellant  contends  that  the  cases  of 
Rogers  v.  Hatch,  44  Cal.  280,  and  Watts  v. 
Wright,  66  Cal.  202,  5  Pac.  91,  are  directly 
In  point  against  this  construction  of  section 
351,  but  we  think  this  is  hardly  true.  The 
only  question  necessarily  involved  in  either 
of  those  cases  was  whether  the  actual  ab- 
sences of  a  defendant  from  the  state  were  to- 
be  aggregated  against  him  notwithstanding, 
his  occasional  presence  here  for  temporary 
purposes,  and  the  decision  that  the  time  of 
his  absence  was  correctly  computed  by  that 
method  is  not  necessarily  inconsistent  with 
a  denial  of  his  right  to  the  aggregate  time 
of  his  occasional  visits  to  his  former  resi- 
dence for  the  purpose  of  barring  the  action. 
All  that  can  be  said  of  those  decisions  Is 
that  they  gave  the  plaintiff  the  full  benefit 
of  the  terms  of  the  statute.  It  does  not 
necessarily  follow  that  he  may  not  have  thfr 
benefit  of  a  construction  which  amplifies  the 
express  terms  of  the  statute  If  there  are  con- 
siderations upon  which  it  may  be  fairly  in-- 
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ferred  tbat  such  was  the  Intention  of  tbe 
Legislature.  The  respondent  insists  tbat 
there  are  snch  considerations,  and  cites  us  to 
a  number  of  decisions  which  be  contends 
support  his  Tlews.  The  only  decision  of  this 
court  to  which  be  refers  is  Palmer  t.  Shaw, 
16  Cal.  98.  But  tbat  was  a  case  arising  un- 
der tbe  first  clause  of  the  section  in  which 
tbe  only  question  was:  Wben  did  the  defend- 
ant, who  was  absent  from  tbe  state  when 
tbe  cause  of  action  accrued,  return  to  the 
«tate?  It  was  held  tbat  be  returned  when 
be  came  here  openly  and  to  tbe  actual  knowl- 
edge of  the  plaintllC.  It  does  not  follow 
tbat  It  would  not  have  been  held  tbat  be 
bad  returned  within  tbe  meaning  of  tbe  stat- 
ute, although  tbe  plaintiff  bad  not  known  it. 
Keitber  do  any  of  tbe  cases  cited  In  the 
opinion  of  the  court  go  to  tbe  extent  of  hold- 
ing tbat  tbe  return  must  be  actually  known 
to  the  plaintiff,  or.  If  not  actually  known, 
tbat  he  could  have  known  by  the  exercise  of 
reasonable  diligence.  Tbe  extent  to  which 
tb^  go  is  tbat  tbe  return  must  not  be  secret 
or  clandestine,  or  fraudulently  contrived  for 
tbe  purpose  of  setting  the  statute  In  motion, 
and  tbe  visit  must  be  sufficiently  prolonged 
to  enable  the  plaintiff  by  tbe  exercise  of  rea- 
sonable diligence  and  proper  means,  not  to 
discover  tbe  presence  of  tbe  defendant  wben 
lie  bad  returned  openly  and  without  any 
fraudulent  Intent,  but  to  commence  bis  action 
and  secure  tbe  service  of  process.  Several  of 
these  cases,  it  is  proper  to  observe,  were  de- 
cided partly  upon  tbe  consideration  that, 
when  tbe  statute  was  once  set  In  motion  by 
the  "return"  of  the  defendant,  it  continued 
to  ran  notwithstanding  bis  subsequent  de- 
parture from  the  state,  a  consideration  weigh- 
ing very  strongly  in  favor  of  the  require- 
ment tbat  tbe  return  of  tbe  defendant  should 
be  actually  known  to  the  plaintiff  In  time 
to  enable  him  to  secure  service  of  procesa 
Our  statute  Is  In  this  respect  far  more  favor- 
able to  the  creditor,  and  warrants  a  cor- 
respondingly liberal  construction  in  favor  of 
the  defendant  as  to  what  constitutes  absence 
from  tbe  state.  In  view  of  tbe  fact  tbat 
we  are  now  called  ui>on  for  the  first  time 
to  construe  section  351  with  reference  to  this 
point,  we  are  unwilling  to  go  further  than 
to  say  tbat  a  person  departing  from  tbe 
state  after  a  cause  of  action  has  accrued 
against  him  cannot  have  reckoned  In  bis 
favor  tbe  time  of  any  secret,  clandestine,  or 
fraudulently  contrived  visit  to  his  former 
residence  for  the  purpose  of  ascertaining  the 
time  of  bis  absence  from  tbe  state.  But  If 
he  returns  openly,  long  after  tbe  action 
would  be  barred  but  for  bis  al>sence,  and 
especially  if,  as  in  this  case,  his  return  Is 
not  only  open  and  unconcealed,  but  bis  visits 
repeated  and  prolonged,  the  fact  tbat  tbe 
plaintiff  has  not  learned  of  bis  presence  here 
before  bis  departure  la  immaterial. 

It  follows  tbat  the  conclusion  of  the  su- 
perior court  tbat  the  action  waa  not  barred 
was  erroneous. 


Tbe  Judgment  is  reversed,  and  tbe  cause 
remanded  with  directions  to  enter  Judgment 
for  defendant  on  the  facts  established  by 
finding  4. 

We  concur:  HENSHAW,  J.;  McFAR- 
LAND,  J,;  SLOSS,  J.;  SHAW,  J.;  ANGEL- 
LOTTI,  X;  LOniGAN,  J. 


(152  Cal.  99) 
BEEVB  y.  COLUSA  GAS  ft  ELECTRIC  CO. 
(Sac.  1,128.) 

(Supreme  Court  of  California.     Oct.  1,  1907.) 

1.  ApPEAii— Review  of  Evidence. 

Where  a  guestion  of  fact  is  determined  on 
conflicting  evidence  in  plaintiil's  favor,  and  a 
new  trial  is  refused,  tile  Supreme  Court  on  ap- 
peal is  bound  to  consider  as  true  all  the  evi- 
dence in  favor  of  plaintiff,  as  well  as  all  rea- 
sonable inferences  tliat  may  be  deduced  tliere- 
from,  and,  if  two  or  more  inferences  may  rea- 
sonably arise,  to  take  tbat  most  favorable  to 
plaintiff. 

2.  Mastes  and  SEavANT>— Injitbies  to  Serv- 
ant —  KNOWI.BDGH  or  Danobb  — QuasTioR 

VOB  JUBT. 

Evidence  considered,  and  held,  that  plain- 
tiff, an  electric  lineman,  wlio  was  injured  by 
contact  with  live  wires,  was  not  charged  with 
knowledge  as  a  matter  of  law,  nor  as  an  infer- 
ence of  fact,  that  the  wires  were  charged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {)  1110-1117.] 

8.  Same— ExoKKDiRO  Instbuctions. 

Plaintiff,  an  experienced  electric  lineman, 
was  given  a  general  order  to  assist  in  transfer- 
ring a  transformer  from  one  pole  to  another. 
He  had  been  informed  that  there  was  necessity 
for  haste,  and  after  he  bad  attached  the  cross- 
arm  on  the  pole,  ready  to  receive  the  transfoian- 
er,  he  saw  his  fellow  servants  on  tbe  ground 
getting  ready  to  throw  to  him  tbe  rope  neces- 
sary to  hoist  the  block  and  tackle  to  be  used  in 
raising  the  transformer  to  its  place,  and  also 
•aw  the  foreman  take  tbe  cart  containing  the 
transformer  and  run  it  up  under  the  pole.  Held, 
that  plaintiff  was  not  negligent  in  exceeding 
his  instructions  in  proceeding  at  once  to  the  top 
of  the  pole  to  attach  the  pulley  to  hoist  the  trans- 
former without  special  instructions,  which  he 
was  attempting  to  do  when  he  was  liurned  by  a 
heavily  charged  wire ;  plaintiff  being  ignorant  of 
tbe  fact  tbat  his  foreman  intended  to  delay  the 
raising  of  the  transformer  until  after  the  funch 
hour. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  778-788.] 

4.  Same- Dtrrr  or  Masteb  —  Contbibctobt 

Neoligbnce. 

An  experienced  electric  lineman  was  nov 
negligent,  as  a  matter  of  law,  in  working  near 
wires  which  he  did  not  know  were  charged, 
without  inquiry  as  to  the  current  of  electricity ; 
it  l>eing  the  duty  of  the  electric  company  to  use 
reasonable  care  to  so  control  and  manage  tbe 
operation  of  the  system  and  the  place  where 
plaintiff  was  put  to  work  that  the  wires  should 
be  free  from  dangerous  currents  under  the  com- 
pany's control  while  the  work  was  in  progresB, 
or  to  give  plaintiff  necessary  warning  and  in- 
structions to  enable  bim  to  avoid  the  danger,  in 
so  far  as  it  whs  reasonably  possible  and  com- 
patible with  the  nature  of  the  work. 
B.  Saxie— Fellow  Sebvants. 

Tbe  defense  that  plaintiff  was  injured  by 
the  negligence  of  liix  fellow  servants  cannot  be 
invoked,  unless  |)lcaded. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |  SiJT..'' 
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6.  Appeai.  —  Review— Specification  or  Eb- 

BOB. 

Where  there  was  no  specification  that  the 
evidence  was  insufficient  to  show  that  the  negli- 
gence which  caused  plaintiff's  injury  was  that 
of  the  principal,  and  not  plaintiff's  fellow  serv- 
ants, whether  plaintiff's  foreman,  with  respect 
to  the  doty  to  turn  off  the  electric  current,  by 
which  the  injury  occurred,  or  to  warn  plaintiff 
of  the  danger,  was  his  fellow  servant,  could 
not  be  considered  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
to).  3,  Appeal  and  Error,  §|  3086-3089.] 

7.  Damages  —  Pessomai.  Injitbt— Excessive- 

NESS. 

Where  plaintiff,  an  electric  lineman,  was 
severely  burned  through  defendant's  negligence 
by  a  heavily  charged  electric  wire,  and  suffered 
and  would  continue  to  suffer  indescribable  pain 
in  consequence  of  the  injury,  a  verdict  of 
130,000,  sustained  by  the  trial  court,  will  not  be 
set  aside  on  appeal  as  excessive. 

[Ed.  Note. — For  cases  in  ooint,  see  Cent.  Dig. 
vol.  15,  Damages,  {{  372-396.] 

McFarland,  Henshaw,  and  Lorigan,  JJ.,  dis- 
senting. 

In  Bank.  Appeal  from  Superior  Court; 
Colusa  County;    U.  M.  Albery,  Judge. 

Action  by  Frank  Reeve  against  the  Coluaa 
Gas  &  Electric  Company.  From  a  Judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Garret  W.  McEnerney,  W.  B.  Treadwell, 
Seth  Wellington,  J.  W.  Goad,  and  William 
M.  Plerson,  for  appellant.  Garber,  Cresweil 
&  Garber,  J.  L.  Geary.  Jr.,  and  Milton  Shep- 
ardson,  for  respondent. 

SHAW,  J.  This  Is  an  action  to  recover 
damages  caused  by  personal  Injuries.  There 
was  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $30,000.  A  motion  for  a  new  tri- 
al was  dented,  and  from  the  Judgment  and 
order  defendant  appeals. 

The  complaint  avers  that  the  plaintiff, 
a  lineman  In  the  employ  of  the  defendant, 
engaged  In  the  construition  of  an  electric 
system  for  the  distribution  of  electric  light 
and  power  to  the  city  of  Colnsa  and  Its  in- 
habitants, was  directed  by  the  defendant  to 
ascend  one  of  Its  poles,  situated  at  Fifth 
and  Jny  streets.  In  said  city,  and  to  attach 
thereto  a  cross-arm  and  transformer;  that 
at  the  top  of  the  i>ole,  14  inches  above  the 
place  where  the  cross-arm  and  transformer 
were  to  be  affixed,  there  were  certain  wires 
attached  for  use  in  carrying  a  current  of 
electricity  and  constitnting  a  part  of  said 
system;  that  about  the  time  plaintiff.  In 
obedience  to  said  directions,  ascended  said 
pole  and  began  said  work,  the  defendant, 
without  plaintiff's  knowledge,  caused  a  heavy 
current  of  electricity  to  be  turned  on  and 
transmitted  through  said  wires,  making 
them  very  dangerous,  and  making  the  place 
where  the  plaintiff  was  so  set  to  work  a  very 
dangerous  place;  that  defendant  failed  and 
neglected  to  inform  plaintiff  that  said  current 
was  turned  onto  said  wires,  or  to  give  him 
any  wnrnlo!;  of  the  danser  titorefrom;  that 
plaintiff  did  not  know  that  the  electric  cur- 


rent had  been  turned  on,  or  was  being  car- 
ried tliroiigh  said  wires,  or  that  they  were 
in  a  dangerous  condition,  but  believed  them 
to  be  free  from  such  curient  and  harmless; 
that  while  so  engaged  at  such  work  plaintiff 
was  likely  to  come  in  contact  with  said 
wires;  and  that,  without  fault  on  bis  part, 
he  did  come  in  contact  therewith,  received  a 
heavy  charge  of  said  electricity,  and  was 
very  greatly  Injured  thereby,  particularly 
describing  his  Injuries 

It  is  to  be  noted  that  It  is  not  claimed  that 
the  plaintiff  was  not  fully  aware  of  the 
fact  that  an  electric  shock  would  Inflict 
great  injury  and  that  it  was  highly  danger- 
ous to  get  in  contact  with  the  wires  when 
cliarged  with  an  electric  current.  The  evi- 
dence shows  tliat  he  bad  full  knowledge  of 
that  danger,  and  also  that  the  defendant  liad 
informed  him  of  the  fact  ard  warned  him 
not  to  touch  a  live  wire.  He  freely  admit- 
ted all  this.  The  neglect  of  which  plaintiff 
complains  is  the  failure  of  the  defendant  to 
Inform  him  that  the  wires  near  which  he 
was  set  to  work  were  then  charged  with 
electricity.  The  answer  makes  a  complete 
denial  of  all  the  facts  charged.  Upon  the 
trial,  however,  it  was  not  disputed  tliat  the 
current  was  turned  ont)  the  wires  In  ques- 
tion a  short  time  before  plaintiff  was  set  to 
work  on  the  pole.  Tiie  claims  of  the  de- 
fense are.  first,  that  the  plaintiff,  though 
not  directly  informed  of  the  switching  of 
the  current  to  the  wires  in  question,  had 
knowledge  of  facts  wbicli.  In  connection 
with  the  warnings  which  were  given  him, 
were  sufficient  to  put  him  on  inquiry,  and 
charge  him  with  contrilutory  negligence  it 
he  failed  to  apprehend  that  the  current  was 
on  and  to  act  accordingly;  secouU,  luut  the 
instructions  given  bim  by  the  defendant 
went  no  farther  than  to  require  him  to 
affix  the  cross-arm,  which  be  did  in  safety, 
that  in  subsequently  pioceeding  to  fasten 
the  pulley  to  the  top  of  the  pole,  nearer  the 
wires,  preparatory  to  raising  the  trans- 
former tbrrewltb,  he  wns  acting  voluntarily, 
without  ius;rcc.iou8  from  defmdant,  that  no 
duty  was  cast  on  defendant  to  caution  bim 
as  to  a  danger  which  it  did  not  direct  uiui 
to  incur,  and  that  it  is  not  liable  for  the 
injury  from  such  voiimtary  exposure;  third, 
that  as  the  plaintiff  confessedly  knew  of  the 
danger  attending  proximity  to  Uve  wires,  be 
was  gniity  of  negligence  if,  upon  going  near 
n  wire  in  performance  of  his  duty  as  a  serv- 
ant, be  failed  to  make  due  inquiry  and  ascer^ 
tain  beforehand  tiiat  the  wire  carried  no 
electric  current;  fourth,  that  the  danger 
which  caused  the  injury  was  one  of  the 
ordinary  risks  of  his  employment,  assumed 
by  the  plaintiff  himself,  for  the  consequences 
of  which  the  defendant  is  not  liable;  fifth, 
that  the  turning  on  of  the  current  and  the 
failure  to  tell  the  plaintiff  thereof  were  the 
acts  of  a  fellow  servant,  for  which  the  de- 
fendant is  not  responsible;  and,  sixth,  that 
the  damages  are  ex^fft^tftjyV^OOgie 
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JL  At  tbe  time  of  the  injury  the  defend- 
ant's system  of  wires  was  divided  into  two 
separate  circuits,  usually  called  "Fliase  A" 
and  "Fbase  B,"  respectively:  one  carrying 
a  positive  and  tbe  otber  a  negative  current 
of  electricity,  and  one  serving  one  part  of 
tbe  city  of  Colusa  and  tbe  otber  tbe  remain- 
ing part  thereof.  Tbe  system  bad  tben  been 
in  operation  but  a  short  time.  Tbe  wires 
from  which  the  plaintiff  was  injured  were 
those  of  "Phase  A."  It  is  conceded  that 
Kecre  knew  that  the  current  had  been  turn- 
ed onto  the  wires  of  "Fliase  B,"  but  there 
is  no  evidence  that  he  was  ever  informed 
that  it  was  also  turned  on  to  those  of  "Phase 
A,"  where  he  was  then  nt  work.  Did  the 
facts  known  to  him  Impute  to  him  such 
knowledge  of  the  working  of  the  system  that 
bis  failure  to  apprehend  that  the  wires  of 
"Phase  A"  were  also  charged  was  contribu- 
tory negligence  on  his  part?  This  is  a  ques- 
tion of  fact,  to  be  decided  In  the  first  place 
by  the  Jury.  That  decision  was  in  favor  of 
the  plaintiff,  and  the  trial  court  refused  a 
new  trial.  Hence  this  court  cannot  recon- 
sider any  conflicting  evidence  to  determine 
how  it  ought  to  have  been  decided.  TVe  are 
bonnd  to  consider  as  true  all  tbe  evidence  in 
favor  of  the  plaintiff,  as  well  as  all  reason- 
able Inferences  that  may  be  deduced  there- 
from, and,  if  two  or  more  Inferences  may 
reasonably  arise,  to  take  that  most  favorable 
to  plaintiff.  Tbe  evidence  must  be  consider- 
ed In  the  light  of  these  rules. 

For  some  months  prior  to  the  injury  the 
defendant  had  been  constructing  Its  electric 
system  for  Colusa.  Keeve  had  been  as- 
sisting In  the  work  during  the  entire  period 
of  Its  construction,  Ilrst  as  a  laborer  and 
then  as  a  lineman.  He  hnd  had  some  pre- 
vious experience  as  a  machinist  and  in  work- 
ing on  an  electric  plant,  and  at  the  time 
of  the  injury  he  had  a  general  practical 
knowledge  of  the  constructive  work  of  such 
a  system,  so  far  as  the  lines,  poles,  and  ap- 
paratus connected  with  and  attached  thereto 
were  concerned,  and  considerable  knowl- 
edge of  the  practical  operation  and  effects  of 
electricity.  The  city  bad  been  lighted  from 
defendant's  system  for  about  three  weeks  at 
the  time  of  the  injury,  which  occurred  on 
September  25,  1001.  Up  to  September  20th 
tbe  current  had  been  used  only  at  night,  for 
lighting  the  city.  On  or  about  the  20th  a 
motor  was  Installed  in  the  Sun  printing  of- 
fice, to  which  power  was  supplied  in  the  day- 
time. So  far  as  Reeve  knew,  or  had  been 
Informed,  the  Sun  motor  was  situated  hi  the 
district  exclusively  supplied  from  "Phase  B." 
On  the  morning  of  the  accident,  Eeeve,  with 
one  Putnam,  also  a  lineman,  and  one  How- 
ard, as  foreman,  set  out  with  the  purpose, 
announced  by  Howard  then  and  on  the  pre- 
vious day,  to  take  down  a  transformer  from 
a  pole  In  Chinatown,  on  the  "Phase  B"  cir- 
cuit, carry  It  to  the  corner  of  Fifth  and  Jay 
streets,  and  there  put  it  up  on  a  pole  carry- 
ing the  wires  of  "Phase  A,"    They  proceed- 


ed to  the  CUnatown  pole,  took  down  the 
transformer,  and  put  up  a  smaller  one  In 
Its  place;  the  current  to  the  Sun  office  be- 
ing turned  off  for  their  safety  while  so  en- 
gaged, as  Reeve  knew.  As  soon  as  this  was 
done  Putnam  was  told  by  Howard  to  go 
to  the  power  house  and  turn  the  current  on, 
so  that  It  could  be  used  at  the  Sun  office. 
Reeve  heard  this  order,  understood  Its  pur- 
pose, and  saw  Putnam  depart  to  obey  it 
Reeve  then  took  the  large  transformer  and 
the  tools  in  a  liandcart  to  the  pole  at  Fifth 
and  Jay  streeta  At  the  top  of  that  pole 
were  some  wires  of  "Phase  A."  In  proceed- 
ing with  the  work  of  attaching  the  trans- 
former, he  came  in  contact  with  these  wires 
and  was  Injured  by  the  current  A  few  days 
previously,  unknown  to  him,  the  wires  of 
"Phase  A"  had  l>een  extended  to  the  Bun 
office,  and  Putnam  had  turned  the  electric 
current  onto  both  phases. 

On  the  vital  question  whether  or  not  Beeve 
should  have  known  that  Putnam  would  turn 
on  both  phases,  or  was  Justified  In  believing, 
as  the  evidence  shows  he  did  believe,  that 
it  was  turned  on  "Phase  B"  only,  the  facts 
known  to  him  and  which  are  to  be  consider- 
ed as  imputing  to  him  such  knowledge,  if 
be  Is  to  be  80  charged,  were  as  follows: 
During  the  few  weeks  that  the  current  had 
been  used  for  lighting  the  city  It  bad  been 
the  invariable  custom,  when  turning  on  the 
current  for  lighting,  to  turn  on  both  phases 
at  the  same  time.  The  whea  of  "Phase  A" 
ran  to  one  part  of  the  city  and  those  of 
"Phase  B"  to  another,  so  that,  in  order  to 
light  tbe  whole  of  the  city,  it  was  necessary 
to  turn  on  both  phases.  There  is  no  evidence 
that  Reeve  knew  of  any  other  reason  for 
turning  on  both  phases,  and  we  must  as- 
sume that  the  Jury  determined  correctly 
that  he  knew  of  no  otber  reason,  unless  such 
knowledge  is  Implied  by  law.  On  September 
14tb,  by  the  fall  of  a  hammer  on  his  head, 
be  was  Injured  to  such  an  extent  that  he  did 
not  work  until  September  20tb,  and  during 
that  time  he  did  not  know  of  the  progress 
of  the  work  nor  of  the  customary  opera- 
tion of  the  system.  On  September  14th  no 
wires  were  up  along  the  street  on  which 
the  Sun  office  was  situated,  except  those 
of  "Phase  B,"  and  there  is  no  evidence 
that  he  knew  of  any  Intention  to  extend 
the  wires  of  "Phase  A"  thereto.  While 
be  was  laid  off  work  the  wires  of  "Phase 
A"  were,  without  his  knowledge,  extended 
along  the  street  on  which  the  Sun  office 
was  situated  and  connected  with  the  Sun 
motor.  In  taking  the  detached  transform- 
er from  the  Chinatown  pole  to  the  Fifth 
and  Jay  street  pole^  he  passed  under  those 
wires  of  "Phase  A"  while  going  from  Sixth 
street  to  Fifth  street,  and.  If  he  had  looked 
up,  he  would  have  seen  them,  and  by  further 
examination  he  could  easily  have  discovered 
that  they  extended  down  Sixth  street  to  the 
Sun  office.  He  knew  the  danger  from  live 
whes,  and  had  been  Instructed.by 
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I'eiidant'R  manager  never  to  work  around 
■wires  which  were  carrying  the  current,  and 
while  taking  down  the  transformer  from 
the  Chinatown  pole,  although  the  current 
was  off,  he  was  told  to  be  careful  of  the 
current.  He  also  knew  that  in  some  parts 
of  the  defendant's  system,  though  not  at  the 
place  of  the  injuix  the  wires  of  the  two 
phases  were  run  along  the  same  poles  and 
were  close  together  for  a  considerable  dis- 
tance, and  that.  If  a  live  wire  touched  a 
dead  one  and  the  Insulation  was  not  good, 
the  dead  wire  might  be  Infused  with  electrici- 
ty. It  had  always  been  the  custom  of  the 
defendant  to  turn  off  the  current  while  men 
were  connecting  or  disconnecting  transform- 
ers. 

These  facts  do  not  warrant  the  conclusion, 
as  a  matter  of  law,  or  as  a  necessary  Infer- 
ence of  fact,  that  Reeve  should  have  known 
that  the  current  was  on  the  wires  at  Fifth 
and  Jay  streets  at  the  time  he  was  injured. 
There  was  evidence  on  behalf  of  the  defend- 
ant to  the  effect  that  when  electricity  is 
operated  in  two  separate  currents  or  phases, 
carried  on  different  wires,  It  is  necessary  to 
the  economical  management  of  the  system 
and  to  the  proper  "balancing"  of  the  currents 
that  both  phases  be  turned  on  at  the  same 
time,  but  that  they  would  work  separately, 
though  not  so  well,  or  so  economically.  Reeve 
testified  that  he  bad  no  knowledge  of  this 
fact.  It  is  not,  in  the  present  state  of  scien- 
tlflc  knowledge,  a  fact  so  generally  known 
that  it  has  become  a  matter  of  common 
knowledge  of  which  all  must  take  notice,  and 
hence  Reeve  cannot  be  charged  with  such 
knowledge  as  matter  of  law.  The  verdict 
Implies  that  the  jury  believed  his  testimony 
that  he  did  not  know  it,  and  their  decision 
is  conclusive  here.  The  custom,  during  the 
brief  period  of  the  operation  of  the  system, 
of  turning  on  both  phases  to  light  the  city, 
was,  to  one  of  his  knowledge  and  informa- 
tion, completely  explained  by  the  fact  that 
it  was  necessary  to  do  so  for  that  purpose, 
else  one  district  of  the  city  would  be  illumi- 
nated and  the  other  dark.  No  scientific  or 
special  knowledge  was  brought  home  to  him, 
which  required  him,  in  the  exercise  of  rea- 
sonable prudence,  to  Inquire  for  other  rea- 
sons for  the  custom.  At  the  time  he  passed 
along  the  street  under  the  wires  of  "Phase 
A"  running  to  the  Sun  office,  he  was  propel- 
ling a  handcart  loaded  with  the  large  trans- 
former and  the  tools  and  machinery  for  at- 
taching It  to  the  other  pole.  It  does  not  ap- 
pear that  anything  occurred  to  cause  him  to 
look  upward,  or  to  call  his  attention  to  the 
wires  overhead.  It  was  for  the  Jury  to  say 
whether  or  not  he  should  have  observed  them, 
and  should  have  followed  up  the  Inquiry  to 
ascertain  what  current  they  carried  and 
where  they  led,  and  the  jury  has  decIdeO  In 
his  favor.  Any  person  not  Informed  In  re- 
gard to  the  scientific  operation  of  electricity 
might  reasonably  suppose  that  the  motor  at 
the  Sun  office  was  operated  by  a  single  phase, 


and  that,  if  It  was  located  (as  Reeve  sup- 
posed) upon  one  of  the  phases  only.  It  would 
be  operated  by  that  phase  alone;  and  having 
been  ordered  to  work  upon  a  pole  carrying 
wires  of  the  other  phase  only,  without  warn- 
ing to  the  contrary,  it  was  not  unreasonable 
or  necessarily  negligent  for  llecve  to  believe 
that  those  wires  were  not  at  that  time 
charged  with  electricity.  Under  all  the  cir- 
cumstances, it  was,  at  most,  a  question  for 
the  jury,  and  the  verdict  concludes  us. 

The  crossing  of  the  wires  of  the  two  phases 
was  a  thing  which  might  occur  at  any  mo- 
ment. It  would  be  repr  infrequent  unless  the 
defendant  was  negligent.  The  danger  aris- 
ing from  the  fact  that  it  might  occur  at  a 
time  that  would  afford  no  opportunity  for 
defendant  to  warn  him  was  one  of  the  risks 
of  his  employment.  20  Am.  &  Eng.  Eacy.  of 
Law,  pp.  67,  119.  It  is  not  claimed  that  any 
means  existed,  or  had  been  fnmlshed  to 
Reeve,  whereby  the  wires  could  be  tested  by 
him  before  going  close  to  them.  It  Is  true 
that,  if  he  had  been  sufficiently  alarmed  at 
the  possibility  to  have  made  inquiry  about 
crossed  wires,  he  might,  in  guarding  against 
a  nonexistent  danger,  have  received  warning 
as  to  the  real  danger.  But  the  failure  to  make 
such  inquiry  concerning  this  remote  danger 
can  scarcely  be  deemed,  as  matter  of  law, 
such  contributory  negligence  concerning  an- 
other danger  of  which  defendant  negligently 
failed  to  Inform  him  as  to  defeat  his  action 
for  Injuries  arising  from  the  latter.  Other 
facts  were  proven  by  the  defendant  which, 
if  known  to  Reeve,  would  possibly  have  been 
sufficient,  In  connection  with  the  facts  alwve 
stated  to  be  known  to  him,  to  have  Informed 
him  that  the  current  would  be  turned  on 
both  phases.  It  was  shown  that  the  Sun 
motor  was  a  two-phase  motor,  made  to  be 
worked  by  lioth  phases  at  once;  that  the 
wires  of  "Phase  A"  had  been  extended  to 
the  Sun  office,  as  stated;  that  that  motor, 
after  installation,  had  been  uniformly  oper- 
ated by  both  phases  at  once;  and  that  the 
custom  of  turning  on  both  phases  to  light  the 
city  was  principally  due  to  the  necessity  of 
doing  so  to  "balance"  the  currents  and  thus 
secure  economy  and  efficiency,  and  not  simply 
for  the  purpose  of  lighting  all  parts  of  the 
city.  But  be  was  ignorant  of  all  these  things. 
He  believed  that  a  motor  could  be  run  as 
well  by  one  phase  as  by  both.  He  is  not 
shown  to  have  bad  knowledge  or  information 
which,  as  matter  of  law  or  proof,  conclusively 
demonstrates  that  he  was  negligent  In  fail- 
ing to  perceive  that  the  current  would  be 
turned  on  both  phases  to  operate  the  Sun 
motor,  or  In  assuming,  without  further  or 
special  Inquiry,  that  the  wires  at  the  top  of 
the  pole  at  Fifth  and  Jay  streets,  which  he 
knew  belonged  to  "Phase  A,"  were  dead. 

It  is  suggested  that  the  wires  were  them- 
selves a  sign  of  danger,  which  made  it  negli- 
gence for  him  to  work  near  them  without 
Inquiry  as  to  their  condition.  lnasr»uch  as 
it  had  been  the  custom  ul\)^s^^^te-v^f a  off 
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tbe  cnrrent  when  men  were  connecting  the 
transformer,  and  be  had  been  put  to  work  at 
that  operation  in  close  proximity  to  the 
wires,  tbe  jnry  were  authorized  to  conclude 
tbat  he  was  not  negligent  in  assuming  with- 
out further  inquiry  tbat  tbe  wires  were  dead, 
as  he  actually  believed  them  to  be.  It  can- 
not be  said  tbat  he  bad  good  reason  to  be- 
Here  or  that  he  knew  tbat  tbe  Sun  office  was 
supplied  from  "Phase  A."  While  working 
on  the  Chinatown  pole,  which  was  on  "Phase 
B,"  be  knew  the  current  was  turned  oft  those 
wires  to  allow  him  to  work  in  safety,  and 
tbat  it  was  to  be  turned  on  at  once  for  the 
nse  of  tbe  Sun  office.  This  was  practically 
direct  Information  to  him  that  it  was  sup- 
plied from  that  phase,  and,  if  he  did  not 
know  that  the  concurrent  use  of  the  two 
phases  was  necessary  or  customary,  he  would 
have  no  occasion  to  suspect  tbat  tbe  other 
phase  was  also  used  there.  The  proposition 
tbat  the  evidence  of  contributory  negligence 
In  this  respect  is  such  as  to  require  a  reversal 
of  this  Judgment  can  only  be  supported  by  a 
disregard  of  tbe  rule  that  this  court  will  not 
weigh  conflicting  evidence.  In  order  to  reach 
mich  conclusion,  this  court  must  proceed  to 
consider  the  weight  of  tbe  evidence,  and  de- 
termine whether  or  not  the  Jury  decided  ac- 
cording to  its  preponderance — a  thing  which 
it  has  neither  tbe  right  nor  the  lawful  power 
to  do. 

2.  Tile  claim  tbat  he  exceeded  bis  instmc- 
tlons  is  also  untenable.  It  is  true  that,  after 
Reeve  had  affixed  tbe  cross-arm,  he  was  not 
then  speciflcally  or  expressly  directed  to  pre- 
pare A>r  hoisting  the  transformer.  But,  un- 
der the  circumstances  shown,  an  express  or- 
der was  not  necessary.  He  was  told  a  day 
or  two  before,  and  also  on  that  morning,  tbat 
he  was  to  assist  the  others  In  removing  the 
transformer  from  tbe  Chinatown  pole  and 
affixing  it  to  tbe  pole  at  Fifth  and  Jay 
streets.  As  a  lineman,  his  part  of  such  work 
consisted  in  climbing  the  poles,  detaching  and 
attaching  the  transformer,  and  affixing  tbe 
necessary  cross-arm  on  which  to  place  the 
transformer.  After  affixing  the  cross-arm, 
tbe  next  act  in  the  process  was  to  attacb  a 
pulley  at  some  i>olnt  on  tbe  pole  far  enough 
above  tbe  cross-arm  to  allow  the  hoisting  of 
the  transformer  to  the  cross-arm  by  means 
of  a  rope  through  the  pulley.  To  attach  tbe 
palley  at  tbe  proper  place,  it  was  necessary 
to  climb  tbe  pole  to  the  top,  where  tbe  elec- 
tric wires  were  strung.  Being  a  skilled  and 
experienced  lineman,  Beeve  knew  all  these 
details  as  well  as  if  they  had  been  expressly 
mentioned,  'nie  general  order  was,  to  him, 
tbe  equivalent  of  a  specific  instruction  as  to 
each  detail.  He  had  been  told  by  tbe  fore- 
man that  there  was  baste  required  to  get  tbe 
transformer  in  place  In  time  to  furnish  the 
electricity  through  it  for  tbe  Catholic  fair 
soon  to  be  held  near  by.  After  the  cross- 
arm  was  attached,  and  while  be  was  near  tbe 
top  of  the  pole,  he  saw  the  other  men  on 
(be  ground  below  getting  ready  to  throw  to 


him  tbe  rope  necessary  in  hoisting  the  block 
and  tackle  thereafter  to  be  used  in  raising 
tbe  transformer,  and  be  also  saw  tbe  foremiui 
take  tbe  cart  containing  the  transformer  to 
run  It  up  under  the  pole.  Howard  had  told 
plaintiff  before  tbat  be  wanted  to  get  tbe 
transformer  up  as  soon  as  he  could.  In  view 
of  all  these  circumstances  and  statements, 
as  a  diligent  and  faithful  servant  he  would 
be  required  to  assume,  or  at  least  woald  be 
Justified  in  assuming,  as  be  did,  that  tbe 
transformer  was  to  be  immediately  hoisted, 
and  in  preparing  to  do  so  by  ascending  the 
pole  far  enough  to  attach  the  pulley  to  it. 
If  he  had  been  slow  to  perceive  these  prepa- 
rations, and  dilatory  in  bis  part  of  tbe  work, 
awaiting  a  specific  direction  for  each  act  in 
the  process,  he  would  have  been  Justly 
chargeable  with  ineificiency  and  neglect  of 
duty.  It  would  be  strange  doctrine  to  hold 
tbat  the  promptness  of  a  servant  in  going 
forward  to  perform  tbe  well-known  parts  of 
a  task  he  is  set  to  do  would  relieve  the 
master  from  bis  duty  to  furnish  a  safe  place 
and  warn  the  servant  of  tbe  dangers  of  the 
situation  to  which  his  dnty  calls  him.  The 
master  expects  and  is  entitled  to  the  exerclso 
by  tbe  servant  of  reasonable  zeal  to  see  and 
do  what  is  to  be  done  by  him  in  tbe  course 
of  the  work  in  which  be  is  engaged.  Bx- 
pectlng  this,  he  must  anticipate  It  In  tbe  per- 
formance of  his  own  duty  to  tbe  servant, 
and  bis  warnings  and  protection  must  ex- 
tend to  nil  dangers  which  the  servant  will 
usually  incur  in  the  exercise  of  such  reason- 
able zeal  and  diligence,  as  are  not  known  to 
tbe  servant  or  obvious  to  ordinary  observa- 
tion, and  which  arise  from  causes  controlled 
by  tbe  master.  Tbe  plaintiff's  diligence  did 
not  go  beyond  this  ordinary  and  reasonable 
diligence  to  which  be  was  bound.  Under 
all  the  circumstances  of  tbe  case  the  master 
cannot  be  allowed  to  excuse  himself  on  the 
ground  that  specific  directions  to  attach  tbe 
pulley  were  not  given  by  Howard  to  Reeve. 
The  foreman,  It  is  true,  bad  decided  to  post- 
pone the  raising  of  the  transformer  until 
after  the  lunch  hour;  but  be  bad  said  nothing 
to  that  effect,  and  he  was  proceeding  with 
his  part  of  the  work  as  if  be  expected  to 
raise  it  Immediately.  Tbe  plaintiff  was, 
therefore,  authorized  to  assume  tbat  lie  also 
was  expected  to  proceed  as  be  did. 

8.  There  is  no  established  rule  of  law  to 
the  effect  that  a  servant,  when  directed  to 
work  near  wires  of  an  electric  system  con- 
trolled by  tbe  master,  must,  at  bis  peril, 
ascertain  whether  or  not  tbe  current  has  been 
regularly  turned  on  at  the  time.  Such  a  rule 
would  tend  to  embarrass  the  master  In  the 
work  by  causing  continual  delays  while  the 
servant  was  prosecuting  bis  Inquiries.  In 
such  cases  it  is  the  duty  of  the  master  to  use 
reasonable  care  to  so  control  and  manage  the 
ordinary  operation  of  the  system  and  the 
places  where  the  servant  is  put  to  work  that 
tbe  wires  shall  be  free  from  dangerous  cur- 
rents under  the  master's  control  while  swdi 
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work  is  In  progress,  or  to  give  tbe  servant 
warning  of  the  danger  and  all  instructions 
necessary  to  enable  bim  to  avoid  them  so  far 
as  may  be  reasonably  possible  and  compatible 
with  the  nature  of  the  work.  If  the  master 
gives  the  order  to  work  at  a  particular  place 
and  gives  no  warning  of  danger,  the  servant 
may  rightfully  assume  It  to  be  free  from 
danger  from  causes  under  the  master's  con- 
trol, and  which  he  could  remove  with  rea- 
sonable care  and  effort,  and  which  are  not 
apparent  to  the  servant,  after  such  observa- 
tion as  the  circumstances  reasonably  require^ 
20  Am.  &  Eng.  Ency.  of  Low,  pp.  73,  88;  SU- 
veira  v.  Iverson,  128  Cal.  102.  60  Pac.  687; 
Dyas  V.  S.  P.  Co.,  140  Cal.  309,  73  Pac.  &72. 
Although  be  knew  the  dangerons  character 
of  live  wires,  Reeve  was  not,  as  matter  of  law, 
negligent,  under  the  circumstances.  In  work- 
ing near  them  without  Inquiry  in  regard  to 
the  current  of  electricity.  It  was  a  question 
properly  submitted  to  the  Jury.  This  also 
disposes  of  the  fourth  proposition;  that  Is 
to  say,  that  the  dnnger  was  one  of  the  risks 
of  the  plaintiff's  employment,  which  he  as- 
sumed himself  and  for  which  the  master  Is 
not  liable. 

4.  The  answer  does  not  aver  that  the  per- 
sons whose  negligence  caused  the  Injury  were 
fellow  servants  of  plaintiff.  This  defense 
cannot  be  Invoked,  unless  It  Is  pleaded. 
I>ayng  v.  Mt  Shasta  Co.,  135  Cal.  143,  67 
Pac.  48;  Peters  v.  McKay,  13C  Cal.  73,  68 
Pac.  478.  There  Is  no  specification  that  the 
evidence  Is  Insufficient  to  show  that  the  neg- 
ligence which  caused  the  Injury  was  that  of 
the  principal  and  not  of  a  fellow  servant. 
For  these  reasons  the  question  whether  the 
foreman,  Howard,  was.  with  respect  to  the 
duty  to  turn  off  the  current  or  warn  Reeve 
of  the  danger,  a  fellow  servant  of  Reeve,  can- 
not be  considered. 

5.  It  Is  impossible  adequately  to  describe 
the  suffering  and  misery,  past,  present,  and 
future,  Inflicted  upon  the  plaintiff  as  a  con- 
sequence of  the  Injury.  The  verdict  Is  large, 
tbe  amount  of  damage  was  a  question  for  the 
jury,  subject  to  the  supervision  and  correc- 
tion of  the  trial  court,  and,  having  been  pass- 
ed by  the  latter  without  disapproval,  it  is 
not  for  us  to  say,  under  the  circumstances, 
that  It  Is  excessive. 

Tbe  judgment  and  order  are  affirmed. 

We  concur:  ANGEI/LOTTI,  X;  BEATTY, 
C.  J.;  ALLEN,  J. 

We  dissent,  and  adhere  to  the  opinion 
heretofore  rendered  herein  in  department: 
McFAKLAND,  J.;  HENSHAW,  J.;  LORI- 
GAN,  J. 

NOTE.— SLOSS.  J.,  being  disqualified,  AX/- 
LEN,  J.,  one  of  the  justices  of  tbe  District 
Court  of  Appeal  for  the  Second  Appellote 
District,  participates  herein  pro  tempore,  pur- 
suant to  section  4,  art.  6,  of  the  Constitution, 


and  order  filed  September  18,  1907,  pmsuant 
thereto. 

Tbe  following  is  the  opinion  ia  department: 

HENSHAW,  J.  Plaintiff,  a  lineman  in  the 
employ  of  defendant,  came  in  contact  with  an 
electric  current  upon  defendant's  wires,  an^i  re- 
ceived permanent  and  shocking  injuries.  He 
brought  hia  action  for  damages  for  these  in- 
juries and  recovered  judgment.  From  that 
judgment,  and  from  the  order  denying  its  mo- 
tion for  a  new  trial,  defendant  appeals. 

Tbe  two  principal  contentions  of  defendant 
are  that  the  evidence  fails  to  establish  any 
negligence  on  its  part  toward  its  employ^;  and. 
second,  that  the  evidence  affirmatively  establish- 
es the  employe's  contributory  negligence.  The 
two  propositions  may  be  considered  together  on 
the_  following _  statement  of  facts:  FlaintilT, 
while  not  a  scientific  electrician  or  electric  engi- 
neer, was  a  skilled  and  experienced  lineman. 
He  liad  entered  the  employ  of  the  defendant 
company,  and  had  assisted  m  the  general  work 
of  erecting  poles,  running  wires,  and  placing 
transformers.  He  had  been  in  the  employ  of 
the  defendant  l)efore  it  actually  commenced  its 
business  of  furnishing  electric  power  and  light. 
He  was  familiar  with  the  construction  of  the 
entire  system.  He  understood  the  difference 
between  direct  and  alternating  currents.  He 
was  familiar  with  the  construction  and  use 
of  the  switchboard.  He  understood  generally 
the  nattue,  and  was  familiar  with  the  workings, 
of  the  system.  He  had  previously  been  em- 
ployed by  the  San  Jose  Railway  Company  as 
electrician  and  machinist,  and  liad  been  in- 
jured by  coming  in  contact  with  a  live  wire. 
He  knew  when  a  wire  liad  become  infused  with 
electricity.  He  had  been  called  into  consulta- 
tion with  reference  to  the  apparatus  and  ma- 
chinery in  the  substation  generally.  He  was 
able  to  turn  on  or  off  any  current,  if  so  instruct- 
ed. He  was  acquainted  with  and  nnderstood 
what  was  meant  by  "Phase  A"  and  ''Phase  B." 
He  bad  assisted  in  constrncting  "Phase  A"  and 
"Phase  B,"  and  understood  the  details.  He  was 
ouite  familiar  with  the  methods  of  operating 
the  power  and  knew  when  it  was  turned  off  and 
on.  He  was  injured  on  the  25th  day  of  Septem- 
ber, 1901.  About  ten  days  before  this  date, 
while  at  work,  a  tiammer  fell  on  his  head  and 
he  temporarily  "laid  off"  from  the  14th  to  the 
20th  of  September.  On  the  20th  of  September 
he  returned  to  work,  and  spent  the  next  five 
days  building  a  switchboard.  At  the  time  he 
was  injured  by  tbe  falling  of  the  hammer  three 
currents  were  in  use  by  the  company :  A  cur- 
rent for  supplying  arc  lights,  carrying  a  vol- 
tage of  110;  and  two  alternating  currents 
("Phase  A"  and  "Phase  B")  for  incandescent 
lights,  carrying  a  voltage  of  2.300.  These  cut^ 
rents  for  the  mcandescent  lights  were  known 
as  "primary  currents."  "Phase  A,"  "Phase  B," 
and  the  arc  light  cnrrent  were  each  two-wire 
currents ;  that  is  to  say,  two  wires  for  each  of 
the  three  currents  ran  from  the  substation 
through  the  town  of  Colusa.  It  appears  that  in 
the  economical  administration  of  the  system  it 
was  necessary  that  the  current  should  be  turned 
on  and  off  "Phase  A"  and  "Phase  B"  together. 
Tlie  current  upon  "Phase  A"  or  "Phase  B" 
could  be  cut  off,  and  the  one  current  used  inde- 
pendently of  the  other ;  but  this  was  never 
done,  as  it  impaired  the  efficiency  of  the  serv- 
ice and  of  the  machinery.  In  practice,  there- 
fore, these  two  currents  were  always  turned  on 
or  cut  off  together.  Plaintiff  knew  this  prac- 
tice, knew  that  such  was  the  "custom"  of  the 
company,  but  did  not  understand  scientifically 
why  the  practice  was  adopted.  Respondent's 
witness  Putnam  furnishes  additional  proof  of 
this  practice  in  the  following  language:  "Re- 
ferring to  the  custom  of  the  defendant  com- 
pany, it  was  customary  to  turn  on  both  phases 
when  wo  turned  on  one ;  an  unvarying  custom 
so  far  as  I  know.  I  never  heacd  of  onupftA^ce 
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when  one  phase  of  an  electric  and  light  power 
system  was  turned  on  when  another  correspond- 
ing phase  was  not  turned  on  to  balance  it,  ex- 
cept in  cases  when  we  wanted  to  test  some  par- 
ticular piece  of  work.  The  customary  meaning 
of  the  phrase  'to  turn  the  current  on,'  the  cus- 
tom of  the  electric  company,  of  its  foreman 
and  manager  and  as  the  term  is  nsed  with  all 
the  employes,  that  would  mean  to  turn  all  the 
currents  on  of  the  two  phases;  and  the  cus- 
tomary meaning  of  the  phrase  'to  turn  the  cur- 
rent off  would  be  to  turn  the  current  ofi  both 
phases."  There  was  but  one  occasion  within 
the  plaintiffs  knowledge  when  the  two  currents 
of  "Phase  A"  and  'Thase  B"  were  not  operat- 
ing concurrently,  and  upon  that  occasion  it  was 
plaintiff  himself  who  cut  off  one  of  the  phases. 
He  testifies:  "There  was  one  time  when  one  of 
the  phases  was  turned  off  and  the  other  re- 
mained on.  On  the  night  when  Hamburg's 
saloon  burned,  at  the  fire  alarm,  I  went  down 
and  turned  out  the  'B'  phase.  I  know  of  no 
other  time."  Plaintiff  further  explains  why 
upon  that  occasion  he  turned  off  the  "B"  i>hase. 
The  firemen  were  working  in  close  proximity  to 
this  phase  and  using  a  great  deal  of  water,  and 
he  was  afraid  that  some  one  might  come  In  con- 
tact with  the  current.  In  substantiation  of 
this  cnstom  of  the  defendant  company,  idain- 
tiff  further  testifies:  "I  do  not  remember  that 
I  ever  heard  an  order  to  turn  on  a  specific  cur- 
rent of  the  power  and  light  phases.  I  do  not 
know  of  an  order  ever  given  in  the  town  of  Co- 
Insa  to  turn  on  one  cnrrent." 

Before  the  time  of  plaintifTs  injury  the  de- 
fendant company  had  been  supplying  incandes- 
cent lights  through  Phases  A  and  B  to  the 
town  of  Colusa.  The  service  of  the  defend- 
ant to  this  time  had  been  a  night  service.  _  The 
cnrrents  were  turned  on  between  5  and  6  in  the 
afternoon  and  turned  off  before  working  hours 
the  next  day.  While  plaintiff  was  recovering 
from  his  injury,  the  printing  office  of  the  Colusa 
Sun  took  electricity  to  run  a  motor,  and  this 
electricity  was  supplied  from  Phases  A  and  B. 
Plaintiff  knew  from  his  reading,  and  from  con- 
Tersation  that  took  place  upon  the  day  of  his 
accident,  that  the  Colusa  Sun  was  using  elec- 
tricity for  power,  and  knew  that  electricity  was 
supplied  by  defendant  company  from  one  of 
its  phases,  but  did  not  know  that  it  was  sup- 
plied in  conjunction  hy  the  two  phases.  During 
the  time  that  plaintiff  was  ill  from  the  effects  of 
the  blow  of  the  hammer,  the  wires  of  "Phase  B" 
had  been  carried  Into  the  office  of  the  Colusa 
Sun,  and  the  wires  of  "Phase  A"  had  been  ex- 
tended from  the  pole  on  Fifth  and  J  streets, 
where  the  accident  occurred,  to  the  same  office 
and  connected  with  the  same  motor.  Upon  the 
day  of  the  accident,  plaintiff,  with  Howard, 
the  foreman,  and  Putnam,  a  fellow  employ^, 
had  gone  to  Chinatown  to  take  down  a  trans- 
former connected  with  "Phase  B,"and  substitute 
therefor  one  of  lesser  lighting  capacity.  Plain- 
tiff's work  as  lineman  was  to  climb  the  pole, 
make  the  necessary  changes,  and,  with  the  as- 
sistance of  the  others,  lower  the  old  transform- 
er and  hook  the  new  one  in  place  over  a  cross- 
bar. This  work  was  done,  of  course,  while 
the  current  was  off.  Having  been  successfully 
performed,  plaintiff  testifies:  "Howard  and 
Putnam  each  called  my  attention  to  the  fact 
that  the  power  must  be  turned  on  as  soon  as 
the  transformer  was  placed.  I  understood  it 
must  be  turned  on.  Putnam  got  on  a  bicycle 
and  went  down  to  turn  it  on.  I  told  him  I  was 
now  ready  for  him  to  turn  it  on  and  started  to 
climb  down  the  pole.  I  understood  that  the 
power  was  to  be  turned  on  for  the  motor  at  the 
Colusa  Sun  office.  I  understood  that  a  motor 
had  been  i)laced  in  the  Sun  office  to  operate 
their  machinery  in  the  printing  establishment. 
I  understood  that  it  was  to  be  operated  in  the 
daytime.  At  this  time  I  did.  It  appears, 
therefore,  that  plaintiff  knew,  at  least,  that  the 
Sun  office  was  taking  power  in  the  daytime, 
and  thnt  the  power  had  been  turned  on  as  soon 


as  he  bad  descended  from  the  pole  along  which 
ran  the  wires  of  "Phase  B."  He  knew,  also, 
that  at  least  the  Colusa  Snn  was  supplied  with 
power  by  "Phase  B,"  and  he  knew,  also,  the 
invariable  practice  of  the  company  to  turn  the 
currents  of  both  phases  on  at  the  same  time. 
This  indisputably  was  the  knowledge  which  he 
took  with  him  to  Fifth  and  J  streets — his  next 
place  of  working.  The  pole  at  Fifth  and  J 
streets,  where  the  accident  occurred,  carried 
the  wires  of  "Phase  A."  They  had,  as  has 
been  said,  been  extended  from  that  pomt  on  to 
the  office  of  the  Colusa  Sun.  The  extension  of 
these  new  wires  was,  of  course,  visible.  Plain- 
tiff reached  the  pole  at  Fifth  and  J  streets,  ac- 
companied by  Howard  and  Putnam.  He  climb- 
ed tne  pole  as  directed,  to  put  another  cross- 
arm  14c  inches  below  the  cross-arm  which  car- 
ried "Phase  A,"  to  which  new  cross-arm  was 
to  be  hung  the  transformer  which  had  been 
brought  from  Chinatown.  This  work  could  be, 
and  was,  performed  with  perfect  safety,  not- 
withstanding the  fact  that  the  current  was  on 
the  wire  of  "Phase  A"  above. 

It  is  important  here  to  note  just  what  was  the 
particular  work  which  plaintiff  was  at  that 
time  called  upon  to  do,  and  the  evidence  is  in- 
disputable that  his  orders  or  directions  went  no 
further  than  the  placing  of  the  cross-arm.  He 
testifies  that,  when  he  started  from  Chinatown 
to  the  pole  on  Fifth  and  J  streets,  "Howard 
asked  it  I  had  a  cross-arm,  and  I  answered, 
'Yes.' "  When  he  reached  the  spot  he  says : 
"I  took  what  tooLs.  then,  that  I  needed,  and 
went  up  the  pole.  The  tools  I  took  were  a  saw. 
brace  and  bit.  wood  chisel,  hammer,  pliers,  con- 
nectors, and  two  screw-drivers — such  things  as 
I  always  carried,  my  belt  tools— and  proceed- 
ed up  the  pole  to  put  on  the  cross-arm  to  hold 
the  transformer."  He  further  testified:  "I 
next  saw  Howard  and  Putnam  a  few  minutes 
before  I  was  hurt  The  cross-arm  was  up. 
Putnam  sighted  the  cross-arm  for  me  to  see 
that  it  was  level,  and  I  put  on  the  two  braces. 
This  was  done  after  they  were  there.  During 
the  time  after  I  had  finished  placing  the  cross- 
arm,  Howard  at  no  time  instructed  or  directed 
me  with  reference  to  placing  the  transformer, 
or  issued  any  instructions  or  directions  at  all. 
He  said  nothing  to  me  in  any  way,  simjily  went 
to  work  with  the  tran.sformer;  I  knowing  that 
was  next  to  go  on.  He  was  in  no  mood  to  be 
questioned  that  day.  Putnam  said  nothing  to 
me  with  reference  to  placing  the  transformer." 
Howard  testifies  that,  after  finishing  the  work 
in  Chinatown,  he  "told  Keeve  to  go  down  to  the 
corner  of  Roach's  across  from  the  armory  and 
put  a  cross-arm  up  there."  And,  further,  he 
testifies:  "I  can  give  no  explanation  or  reason 
why  plaintiff  should  have  ascended  to  the  top 
of  the  pole,  based  upon  anything  I  had  said 
to  him  or  any  order  or  direction.  There  was  no 
occasion,  need,  or  necessity  for  him  to  ascend 
to  the  top  of  the  pole  in  order  for  him  to  place 
the  cross-arm  as  I  had  ordered  and  directed 
him."  And  again :  "I  remember  clearly  the 
specific  directions  that  I  gave  plaintiff  with 
reference  to  the  work  he  was  to  do  on  the 
pole  on  the  corner  of  Fifth  and  J.  I  told  him 
to  put  a  cross-arm  on  that  pole.  1  am  positive 
I  told  plaintiff  to  put  up  a  cross-arm,  and  that 
only."  The  cross-arm  having  thus  been  placed 
in  position,  plaintiff's  own  testimony  is  that, 
without  any  further  direction,  he  climbed  to  the 
top  of  the  pole,  came  in  contact  with  the  live 
wires  of  "Phase  A,"  and  received  his  injuries. 
He  says:  "I  then  climbed  up  the  pole  to  take 
in  the  situation  below  me  preparatory  to  fasten- 
ing a  rope  and  raising  the  transformer.  By 
'take  in  the  situation'  I  mean  the  situation  I 
saw  below,  and  its  position,  and  the  transform- 
er that  he  had  there  working  with,  and  the 
position  of  Putnam,  and  what  he  as  doing,  and 
causing  the  hand-line  to  be  thrown  up." 

From  plaintiff's  own  testimony,  therefore.  It 
appears  that  of  his  own  initiative,  after  hajr- 
Ing  set  the  cross-bar,  he  c" 
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the  pole  to  take  In  tbe  situation,  and  was  there 
hurt.  Fie  did  this  without  any  directions  and 
without  anything  to  prompt  him  so  to  do;  for 
it  appears  that  the  transformer  was  not  ready 
to  be  set  in  place,  and  that  it  was  in  the  con- 
templation of  Howard  to  have  it  set  at  the 
noon  hour  after  the  power  had  been  turned  off. 
But,  conceding  that  plaintiff  knew  nothing  of 
Howard's  intention,  still  he  did  know  the  cus- 
tom of  the  company  invariably  to  turn  on  the 
two  phases  at  the  same  time,  and  he  knew  also 
positively  that  the  current  in  at  least  one  of 
the  phases  ("Phase  B")  had  been  turned  on 
to  supply  the  Colusa  Sun.  Needlessly  climbing 
into  the  wires  to  the  top  of  the  pole,  and  com- 
ing into  contact  with  the  live  wires  of  "Phase 
A."  under  these  circumstances,  was,  as  matter 
of  law,  contributory  negligence.  True,  he  tes- 
tifies, as  anyone  would  testify,  truthfully,  that 
he  would  not  have  climbed  to  this  dangerous 
position  if  he  had  knowledge  th.it  the  current 
was  running  over  those  wires.  But  this  state- 
ment cannot  relieve  against  the  undisputed 
facts.  He  was  an  experienced  man,  he  did 
have  knowledge  of  the  uniform  habit  and  prac- 
tice of  the  company  in  regard  to  turning  on  the 
two  currents,  and  the  conclusion  is  inevitable 
that  this  knowledge  had  temporarily  slipped  his 
mind  in  a  moment  of  forgetfulness.  But  for 
such  forgetfulness  the  defendant  company  can- 
not be  held  responsible.  There  was  no  failure 
of  duty  upon  the  part  of  the  employer.  The 
plaintiff's  knowledee.  experience,  and  slcill  re- 
lieved the  company  from  the  necessity  of  giving 
warnings  which,  under  other  circumstances,  it 
might  have  been  its  duty  to  give.  As  plaintiff 
himself  testifies:  "If  I  had  known  that  both 
carrents  would  have  been  turned  on,  I  would 
have  known  that  the  wires  on  the  pole  where  I 
was  injured  were  live  wires."  And,  again,  hav- 
ing testified  that  upon  one  occasion  he  was 
warned,  he  says :  "On  no  other  occasion  during 
my  work  for  the  company  was  I  warned  by  any 
person  representing  the  company  with  reference 
to  being  careful  in  working  with  live  wires.  I 
never  had  occasion  to  be  warned."  It  appears, 
therefore,  irresistible  that,  with  full  knowledge 
of  the  danger  and  risk  of  his  employment,  and 
chargeable  with  knowledge  sufficient  to  warn 
him  of  the  danger  of  climbing  to  the  top  of  the 
pole,  amongst  wires  which  he  should  nave  re- 
membered were  probably  carrying  a  current, 
he  did  this  act  either  recklessly  or  in  a  moment 
of  forgetfulness.  Sad  and  deplorable  as  the 
consequences  were  to  him,  he  alone,  under  the 
evidence,   is   responsible   for  them. 

Certain  preliminary  objections  of  the  respond- 
ent to  the  hearing  of  this  appeal  are  without 
substantial  merit.  On  the  day  after  the  verdict 
was  rendered  the  attorneys  for  the  plaintiff  en- 
tered into  a  stipulation  with  the  attorney  for 
the  defendant  wherein  defendant  was  given  30 
days  in  addition  to  the  time  allowed  by  law 
within  which  to  serve  and  file  its  notice  of  in- 
tention to  move  for  a  new  trial,  its  bill  of  ex- 
ceptions, statements,  or  motions  in  the  matter 
of  a  new  trial,  and  for  the  purpose  of  securing 
a  new  trial  of  the  cause.  The  defendant's  at- 
torney construed  this  stipulation  as  giving  de- 
fendant 30  days  in  addition  to  the  time  allow- 
ed by  law  within  which  to  serve  his  notice  of  in- 
tention to  move  for  a  new  trial,  and  also  30 
days  in  addition  to  the  time  allowed  by  law  aft- 
er service  of  the  notice  of  intention  within 
which  to  serve  the  statement  on  motion  for  a 
new  trial.  The  court  heard  the  matter  upon 
the  papers  and  upon  affidavits,  and  construed 
the  stipulation  in  accordance  with  defendant's 
understanding.  The  stipulation  was  certoinly 
open  to  this  construction,  and  it  was  not  error 
for  the  court  so  to  have  construed  it. 

The  second  objection  urged  to  the  hearing 
arises  from  the  fact  that  counsel  for  plaintiff 
were  brought  before  the  judge  to  settle  the 
statement  without  having  received  any  notice 
from  the  clerk  that  the  date  had  actually  been 
appointed  for  the  settlement.   The  statement  of 


the  case  was  served  upon  July  12th,  the  amend- 
ments served  on  August  5th,  the  statement  and 
amendments  delivered  to  the  clerk  for  the  judpre 
on  August  12th,  and  the  settlement  came  on  to 
be  heard  on  August  ISth.  At  tbe  time  of  the 
settlement  plaintiff's  counsel  made  their  objec- 
tion that  they  had  not  been  notified  of  the 
time  fixed  for  the  settlement.  The  court  over- 
ruled this  objection  by  an  order  made  August 
22d.  The  bill  of  exceptions  was  settled  on  the 
19th  of  September,  and  filed  with  the  clerk  up- 
on the  20th  of  September.  The  objection  that 
the  clerk  did  not  noti^  counsel  of  the  hearing 
is  sufficiently  answered  by  the  fact  that  they 
were  present  thereat  and  made  their  objection 
to  further  proceedings.  The  objection  is  ex- 
tremely technical,  and  it  appears  that  they  were 
present  at  the  time  set  for  hearing.  It  is  not 
made  to  appear  that  they  suffered  in  any  sub- 
stantial right  by  failure  of  the  notice,  and, 
moreover,  their  objection  having  been  overruled 
upon  August  22d,  the  bill  of  exceptions  was  not, 
in  fact,  settled  until  nearly  a  month  thereafter. 
It  thus  appears  that  there  was  ample  time  af- 
forded them  for  all  purposes,  and  the  irregu- 
larity impaired  none  of  tieir  rights.  The  court 
was.  therefore,  justified  In  overruling  this  oil- 
jeotion. 

For  the  foregoing  reasons,  the  judgment  and 
order  appealed  from  are  reversed. 

We  concur :  McPABLAND,  J. ;  LOBIGAN,  J. 


8  Cal.  App.  333 
Ex  parte  BARGAGLIOTTI.    (Cr.  53.) 
(Court   of  Appeal.   Third    District,   California. 
Aug.  30,  1007.) 

1.  Cbiminal  Law— Evidence— Judicial  No- 
tice. 

Judicial  notice  may  be  taken  that  the  sher- 
iff is  the  legal  keeper  of  the  jail  of  the  county 
of  which  he  is  sheriff,  and  in  that  capacity  iM 
the  custodian  of  all  prisoners  confined  therein. 

2.  Habeas  Cohpus  —  CoMMiruEST  —  Suffi- 

GIENCV 

A  judgment  or  "commitment"  of  a  justice 
of  the  peace  sentencing  a  person  convicted  in 
his  court  of  crime  to  imprisonment  in  the  coun- 
ty jail  is  suflicient,  on  habeas  corpus,  to  w^ar- 
rant  the  sheriff  in  holding  such  person,  not- 
withstanding it  does  not  specify  in  the  jail  of 
what  county  he  is  to  be  imprisoned,  and  espe- 
cially where  the  uncontrovcrted  facts  in  the  re- 
turn to  the  writ  show  that  such  person  Is  con- 
fined in  the  county  jail,  which  is  the  only  jail 
wherein  the  justice  is  authorized  to  imprison 
persons. 

Habeas  corpus  on  behalf  of  Victor  Bargag- 
llottl  against  J.  K.  Smith,  sheriflC  Writ  dis- 
charged, and  prisoner  remanded. 

W.  F.  Cowan,  for  petitioner.  G.  W.  Hoyle, 
Asst  DlBt  Atty.,  for  respondent 

HART,  J.  The  petition  of  W.  F.  Cowan, 
Esq.,  alleges  that  the  prisoner  Is  imlawfully 
restrained  of  his  liberty  by  J.  K.  Smith,  sher- 
iff of  Sonoma  county.  The  principal  point  re- 
lied upon  for  the  release  of  the  prisoner  U 
that  the  certified  copy  of  the  judgment  of 
conviction  and  sentence,  or  the  commitment, 
from  livblch  said  sheriff  derives  his  authority 
to  bold  said  prisoner,  does  not  "state  or  de- 
scribe in  what  jail,  or  the  Jail  of  what  coun- 
ty, said  Victor  BargagUottl  shall  be  impris- 
oned." 

Bargagliotti,  It  appears,  was  arrested  on  a 
warrant  issued  by  the  Justice  of  the  peace  of 
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Oloverdale  township  In  tlie  county  of  Sonoma, 
upon  a  complaint  charging  blm  with  the 
crime  of  assault  upon  his  wife.  Upon  his  ar- 
raignment before  the  justice,  the  prisoner 
entered  a  plea  of  guilty  to  the  offense  charg- 
ed in  the  complaint,  and  thereafter  said  Jus- 
tice pronounced  upon  blm  the  following  judg- 
ment or  sentence:  "  •  •  ♦  It  Is,  therefore, 
ordered  and  adjudged  that  yon,  the  said 
Victor  Bargagliotti,  as  a  punlslmient  for  the 
offense  committed,  be  confined  in  the  county 
Jail  for  the  period  of  90  day&"  The  Utie 
of  tbe  court  is,  as  Is  usual  in  such  documents, 
given  In  the  certitled  copy  of  the  judgment 
here,  and  Is  as  follows:  "In  the  Justice's 
court  of  CSoverdale  township,  county  of  Sono> 
ma,  state  of  California."  There  Is  also  in- 
serted therein,  but  not  In  the  body  of  the 
Judgment,  the  following:  "Ck>mplalnlng  wit- 
ness— Katie  Bargagliotti.  Charge  of  Assault 
Committed  at  Cloverdale  Township."  The 
contention  on  behalf  of  the  prisoner  is  that 
the  certified  copy  of  the  Judgment  upon  Its 
face  shows  that  the  Justice  of  tbe  peace,  in 
Imposing  Judgment  upon  the  prisoner,  exceed- 
ed bis  jurisdiction,  because  It  does  not  ap- 
pear therefrom  to  what  particular  "county 
jail"  the  prisoner  was  committed  or  sen- 
tenced; that,  so  far  as  it  appears  from  such 
Judgment,  the  prisoner  might  be  confined  In 
some  "county  jail"  other  than  that  In  whlcb 
the  Justice  of  tbe  peace  has  Jurisdiction  to 
sentence  him ;  that  under  said  judgment  said 
prisoner  could  be  confined  In  any  of  the 
"coimty  jails"  of  the  state.  It  may  be  ad- 
mitted that  the  certified  copy  of  tbe  Judg- 
ment ui>on  which  the  sheriff  holds  the  pris- 
oner Is  not  as  specific  as  it  should  be,  and 
that  the  Jail  to  which  It  la  within  the  Juris- 
diction of  the  justice  to  commit  tlie  prisoner 
should  have  been  specifically  designated  or 
described ;  yet  the  jwlnt  Involves  technicality 
pressed  to  Its  utmost  limit.  Tbe  return  of  the 
sheriff  discloses  that  he  Is  the  sheriff  of 
Sonoma  county,  and  that,  as  such  oflBcer,  he 
has  the  prisoner  In  custody  under  and  by 
virtue  of  the  certified  judgment  to  which  ob- 
jection Is  made.  This  court  may  take  ju- 
dicial notice  of  the  fact  that  a  sheriff  Is  the 
legal  keeper  of  the  Jail  of  the  county  of 
which  he  Is  sheriff,  and  In  that  capacity  Is, 
under  the  law,  the  custodian  of  all  prisoners 
confined  therein.  It  Is  therefore  quite  clear 
that,  notwithstanding  the  fact  that  the  "com- 
mitment"  Is  somewhat  indefinite  as  to  the 
particular  jail  to  which  the  Justice  Intended  to 
commit  him,  the  prisoner  Is,  nevertheless,  and 
In  truth  and  in  fact,  in  tbe  only  jail  to  which 
the  Justice  of  tbe  peace  has  the  power  and 
right  to  sentence  any  person  convicted  of 
crime  in  bis  court  Besides,  we  do  not  think 
It  would  do  any  very  great  violence  to  the 
rule  that  no  presumptions  are  to  be  Indulged 
In  favor  of  the  jurisdiction  of  "Inferior 
courts"  to  bold,  In  a  case  where  admittedly  a 
justice  of  the  peace  has  jurisdiction  of  tbe  of- 
fense and  of  tbe  person  of  the  alleged  of- 
fender, tbat  a  Judgment  or  sentence  in  whlcb 

92P.-7 


the  "county  Jair  to  which  the  prisoner  Is 
committed  Is  not  particularly  designated  may 
be  assamed  to  refer  to  the  Jail  of  the  county 
for  which  alone  the  Justice  is  authorized  to 
exercise  the  duties  of  his  office,  for  it  is  the 
only  Jail  In  whlcb  be  has  authority  to  im- 
prison a  person  convicted  of  a  public  offense 
In  his  court 

"We  think  the  certified  copy  of  the  Judg- 
ment, or  "commitment,"  as  It  Is  sometimes 
termed.  Is  suflJclent  to  warrant  the  sheriff  In 
holding  tbe  prisoner  until  the  Judgment 
against  him  Is  satisfied,  and  particularly  does 
this  appear  to  be  so  since,  as  we  have  seen, 
the  uncontroverted  facts  set  forth  In  the  re- 
turn to  the  writ  show  him  to  be  In  the  prop- 
er custody  and  in  the  proper  Jail.  It  is  no 
answer  to  our  conclusion  to  say  that,  under 
the  process  by  which  the  prisoner  is  detained, 
he  could  be  taken  to  another  county  jail  and 
there  be  kept  until  his  term  of  Imprisonment 
expired.  There  is  no  need  of  "crossing  that 
bridge"  until  It  is  reached.  If  so  Improbable 
an  event  should  happen  to  occur,  the  pris- 
oner would  have  no  difllculty  In  securing  his 
immediate  release  from  such  unlawful  re- 
straint through  the  summary  remedy  sought 
to  be  Invoked  here.  We  csn  see  no  legal  rea- 
son, from  the  facts  as  they  are  presented 
here,  for  ordering  the  release  of  the  prisoner. 

The  writ  Is  therefore  discharged,  and  the 
prisoner  remanded. 

We  concur:  OHIPMAN,  P.  J.;  BUB- 
NBTT,  3. 


<  Cal.  App.  309 
OBAOIB  et  •!.  ▼.  ROBERTS.    (Civ.  337.) 

(Court  of  Appeal,  Third  District,  California. 
Aug.  27,  1907.) 

1.  Public  Lands  — CJnABAcntB  of  Lands  — 

MiNBRAI,   OB   AoBICin.TURAL. 

The  decision  of  the  land  ofiicers  of  the 
government  in  an  adversary  proceeding  that  cer- 
tain land  in  controversy  was  mineral  and  not 
agricultural  is  conclnsive  on  tbe  courts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Public  Lands,  |  301.] 

2.  Saus  —  Reuedies  tob  Fbaud— Constbtto- 

T(VE   TBVST. 

Complainants'  grantor  applied  to  purchase 
certain  public  land  aa  agricultural,  after  which 
defendant's  predecessors  in  interest  filed  on  the 
land  as  mineral.  In  an  adversary  proceeding, 
the  register  of  the  land  office  found  that  the 
land  was  mineral  and  issued  a  patent  to  de- 
fendant's ancestor,  at  which  heanng  complain- 
ant's grantor,  though  knowing  that  certain  of 
the  testimony  that  the  land  was  mineral  was 
perjured,  did  not  so  claim,  nor  object  that  his 
witness  to  the  contrary  bad  t>een  suborned,  nor 
attempt  to  obtain  other  evidence  as  to  the  char- 
acter of  the  land  which  was  available.  Held, 
that  complainants  were  not  entitled  to  have  de- 
fendants declared  constructive  trustees  of  the 
land  for  their  benefit  on  the  ground  that  such 
decision  was  obtained  by  fraud  and  perjured 
testimony,  without  any  claim  that  the  patent 
was  obtained  through  mistake  or  misapplication 
of  the  law  by  the  officers  of  the  Land  Depart- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  41.  Public  Lands,  t  844.] 
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Appeal  from  Superior  Conrt,  Nevada  Coun- 
ty;  F.  T.  Nllon,  Judge. 

Suit  by  Harold  M.  Cragle  and  others 
against  Virginia  L.  Roberts,  as  administratrix 
of  Edmund  Roberts,  deceased.  From  a  Judg- 
ment for  defendant,  complainants  appeal. 
Affirmed. 

Leon  E.  Frescott  and  Tyrell  &  Hennessy, 
for  appellants.  Eugene  Aram  and  J.  M. 
Walling,  for  respondent. 

HART,  J.  This  Is  a  suit  to  secure  a  decree 
declaring  certain  property  to  be  held  in  trust 
for  the  plalntlfFs  and  to  compel  a  conveyance 
to  them  of  the  legal  title  thereto.  The  com- 
plaint contains  two  counts,  to  both  of  which 
a  general  and  special  demurrer  was  filed. 
Said  demurrers  were  sustained,  and  Judg- 
ment entered  dismissing  the  action.  This  Is 
an  appeal  from  said  judgment 

The  complaint  states  that  in  the  year  1852, 
one  Harrison  McCharles,  a  citizen  of  the 
United  States,  over  the  age  of  21  years,  en- 
tered and  settled  upon  and  took  possession  of 
the  N.  W.  V*  of  the  S.  E.  %  and  the  N.  E. 
M  of  the  S.  E.  %  of  section  19,  in  township  16 
N.,  range  8  E.,  Mount  Diablo  base  and  meri- 
dian, lying  in  Nevada  county  and  embracing 
about  80  acres  of  laud.  Said  property  Is  al- 
leged to  have  been  at  that  time  public  land 
of  the  United  States,  open  to  the  right  of  pur- 
chase from  the  general  government  under  the 
provisions  of  the  pre-emption  and  homestead 
laws.  It  Is  stated  that  on  the  7th  day  of 
May,  1869,  said  McCharles  filed  In  the  United 
States  land  office  at  Sacramento  bis  pre-emp- 
tion declaratory  statement  for  the  purchase 
of  said  land.  It  Is  further  alleged  that  in 
the  month  of  May,  1868,  one  E.  W.  Roberts, 
for  the  purpose  of  defeating  the  issuance  of 
an  agricultural  patent  to  said  McCharles, 
and  for  the  purpose  of  obtaining  the  title  to 
said  land  in  his  own  name,  "fraudulently 
caused  and  procured  divers  persons  to  file 
mineral  claims  against  said  land,  claiming 
the  same  to  be  mineral  in  character."  The 
said  parties  filing  such  mineral  claims,  it  is 
charged,  at  the  Instance  of  said  Roberts  as- 
signed all  of  their  rights,  title,  and  Interest 
in  and  to  their  said  claims  to  said  Roberts. 
McCharles  thereafter  (on  the  16th  day  of 
July,  1895)  filed  an  application  In  the  United 
States  land  office  at  Sacramento  for  the  is- 
suance to  him  of  an  agricultural  patent  for 
said  property  under  the  provisions  of  the 
homestead  laws  of  the  United  States.  In  the 
year  1895,  said  Roberts  died,  and  thereafter 
(on  the  14tb  day  of  January,  189G)  Edmund 
A.  Roberts,  defendant's  intestate  and  heir  at 
law  of  said  E.  W.  Roberta,  deceased,  filed  an 
application  in  the  United  States  land  oluce  at 
Sacramento  to  purchase  all  of  the  land  in  dis- 
pute under  bis  mineral  entry  thereof. 

It  appears  from  the  complaint  that  Mc- 
Charles, from  the  year  1852  to  the  month  of 
February,  1900,  had  continuous  possession 
of  the  land,  had  lived  thereon  with  his  family 


and  had  cultivated  and  Improved  the  same; 
"that  said  improvements  consisted  In  the 
erection  of  a  dwelling  house  upon  said  land 
and  In  fencing  and  taking  care  of  the  same, 
all  of  which  amounted  to  over  $3,000."  A 
patent  for  said  land  as  of  agricultural  char- 
acter was  refused  McCharles  by  the  Secretary 
of  the  Interior,  who,  after  due  proceedings, 
ordered  a  hearing  before  the  register  and  re- 
ceiver of  the  United  States  land  office  at 
Sacramento,  to  determine  the  character  of 
said  land,  whether  agricultural  or  mineral. 
Said  bearing  was  accordingly  held  on  the 
23d  day  of  August,  1897.  It  Is  alleged  in  the 
complaint  that,  for  the  purpose  of  defeating 
the  agricultural  claim  of  McCharles  and  for 
the  purpose  of  securing  for  himself  said  land, 
said  Edmund  A.  Roberts  caused  curtain  false 
and  perjured  testimony  to  be  Introduced  at 
the  bearing  and  thereby  Imposed  and  com- 
mitted a  fraud  upon  said  register  and  recelv- 
er.  All  the  testimony  offered  in  support  of 
the  mineral  claim  of  said  Roberts  is  alleged 
to  have  been  false,  untrue,  and  perjured,  and 
known  by  said  Roberts  to  be  false  and  untrue 
when  It  was  so  given.  The  complaint  In  the 
second  count  thereof  alleges  that  certain  wit- 
nesses, William  and  Francis  Torpe,  who 
promised  McCharles  to  testify  before  the  reg- 
ister and  receiver  that  said  land  was  agri- 
cultural and  not  mineral  in  character,  were 
induced  by  means  of  Intimidation  and  threats 
to  remain  away  from  said  hearing  and  to  re- 
frain from  so  testifying;  that  one  witness, 
McManus,  testified  that  be  bad  mined  the 
land  with  William  Torpe,  and  it  proved  to  be 
paying  mineral  land;  that  McManus  would 
not  so  have  testified  had  said  Torpe  been 
present,  or  if  under  such  circumstances  he 
had  so  testified,  he  would  have  been  flatly 
contradicted  by  said  Torpe.  The  complaint 
alleges  that  the  land  at  all  times  was  suitable 
for  agriculture  and  not  mining  purposes,  and 
that  said  Roberts  and  all  the  witnesses  who 
testified  in  his  behalf  "well  knew  that  said 
land  was  agricultural  in  character  and  easily 
cultivated  and  adapted  to  farming  pursuits, 
and  that  It  was  nonmlneral  and  absolutely 
worthless  for  mining  and  bad  no  value  as 
such." 

It  Is  alleged  that,  upon  the  conclusion  of 
the  hearing,  the  register  and  receiver  report- 
ed to  the  Commissioner  of  the  General  Land 
Office  at  Washington,  D.  a,  that  said  land 
was  mineral  In  character  and  more  adapted 
to  mineral  than  agricultural  purposes,  and 
recommended  that  said  Commissioner  "cause 
to  be  Issued  to  said  Edmund  A.  Roberts,  de- 
ceased, and  to  his  heirs  and  assigns,  a  min- 
eral application  for  said  land" ;  that  there- 
after and  on  the  16th  day  of  September,  1904, 
there  was  issued  to  the  heirs  of  said  Roberts 
a  mineral  patent  for  said  land.  The  com- 
plaint asserts  that,  but  for  said  alleged  fraud 
so  practiced  by  said  Roberts  upon  the  register 
and  receiver  of  the  land  office  by  the  intro- 
duction of  false  testimony,  said  land  would 
have  been  determined  to  be  agricultural,  and 
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not  mineral,  and  that  said  McCharles  \ronId 
have  been  permitted  by  said  register  and 
said  receiver  to  have  completed  and  perfected 
bis  application  for  a  patent  tor  said  land, 
and  tbat  an  agricultural  patent  tberefor 
vrould  bare  Issued  to  said  McCharles  and  his 
successors  and  heirs. 

From  the  complaint  It  appears  tbat  Mc- 
Charles died  on  the  9th  day  of  February, 
1900 :  that  on  the  Ist  day  of  February,  1900, 
by  a  certain  instrument  in  writing,  be  trans- 
ferred and  deeded  to  the  plaintiffs  all  his 
right,  title,  and  interest  in  and  to  said  land 
covered  by  snld  homestead  application. 

The  demurrers  submit  three  distinct 
grounds,  to  wit:  (1)  That  the  court  has  no 
jurisdiction  of  the  action ;  (2)  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  (3)  That  the  action 
is  barred  by  the  provisions  of  subdivision  4, 
i  338,  of  the  Code  of  Civil  Procedure. 

We  think  that  the  general  demurrer  was 
properly  sustained,  and  likewise  the  special 
demurrer,  based  upon  the  ground  that  the 
allegations  of  the  complaint  were  Insufficient 
to  give  the  court  Jurisdiction  to  try  and  de- 
termine the  issues  thereby  raised.  The  first 
count  of  the  complaint,  la  substance,  merely 
charges  the  defendant's  intestate  with  having 
procured  his  patent  for  the  land  from  the 
government  through  false  and  perjured  tes- 
timony. It  is  not  alleged  In  said  count,  or 
anywhere  in  the  complaint,  that  tlie  patent 
was  obtained  through  a  mistaken  notion  or 
misapplication  of  the  law  by  the  officers  of 
the  Land  Department  of  the  government  If 
the  complaint  were  held  to  be  sufficient,  a 
trial  In  a  state  court  of  the  issues  thus  pre- 
sented would  result  In  a  retrial  of  the  issues 
of  fact  beard  and  determined  by  a  tribunal 
specially  appointed  by  the  general  government 
and  having  exclusive  Jurisdiction  to  pass  up- 
on all  questions  of  fact  Involving  the  sale  and 
disposition  of  the  public  land  belonging  to  the 
government  of  the  United  States.  The  vital 
question  at  Issue  before  the  officers  of  the 
Land  Department  was  whether  the  laud  In 
controversy  was  of  agricultural  or  mineral 
character.  A  day  was  set  for  the  hearing  of 
the  evidence  to  be  addressed  to  the  disputed 
question,  and  the  parties  given  due  notice 
thereof.  The  hearing  or  trial  was  had,  evi- 
dence received,  and  the  Judgment  of  the  regis- 
ter and  receiver  was  that  the  laud  was  mineral 
in  character,  suitable  only  for  mineral  pur- 
poses. Upon  the  recommendation  of  the  regis- 
ter and  receiver,  a  patent  for  said  laud  was 
finally  issued  to  the  intestate  of  the  defendant. 
The  grantor  of  the  plaiutitts  had  full  oppor- 
tunity to  present  his  evidence  and  tu  meei  uiid 
overcome  the  testimony  of  his  adversary,  if  he 
could.  If  the  testimony  produced  by  the  lat- 
ter was  false,  and  bis  witnesses  suborned  up- 
on the  question  of  the  character  of  the  land, 
he  was  in  as  good  a  position  to  know  the  fact 
as  any  one  present  at  the  hearing,  and  it  was 
bis  duty  then  to  have  taken  the  necessary 
steps  to  bring  the  facts  to  the  attention  of  the 


officers  before  whom  the  trial  was  proceed- 
ing. It  does  not  appear  from  the  averments 
of  the  complaint  that  he  undertook  before 
the  register  and  recelrer  to  establish  the 
charge  of  false  and  perjured  testimony,  nor 
does  it  clearly  appear  that  he  pursued  tbe 
matter  by  way  of  appeal  to  the  Commissioner 
of  the  General  Land  Office  or  tbe  Secretary  of 
tbe  Interior.  But  even  If  he  had  done  so,  the 
decision  of  tbe  land  officers  upon  the  ques- 
tion of  the  character  of  the  land  would  be 
conclusive  upon  the  courts,  and  therefore  not 
subject  to  review  by  them.  In  Wormouth  v. 
Gardner,  125  Cal.  318,  58  Pac.  20,  a  case  deal- 
Ing  with  questions  arising  over  a  contest  be- 
tween claimants  for  a  certain  tract  of  govern- 
ment land.  It  is  said:  "•  •  •  That  con- 
test was  one  entirely  within  the  Jurisdiction 
of  the  United  States  Land  Department;  tbat 
is,  each  party  was  endeavoring  to  get  title 
to  what  each  admitted  to  be  United  States 
government  land,  which  was  subject  to  dis- 
position under  the  laws  of  the  United  States. 
The  Land  Deiiartment  therefore  bad  exclu- 
sive Jurisdiction  to  determine  ail  facts  which 
arose  in  the  contest,  and  In  order  to  success- 
fully attack  the  decision  of  the  department 
the  defendant  in  this  present  case  would 
have  to  show  tliat  such  decision  was  found- 
ed upon  an  erroneous  notion  of  tbe  law." 
That  case  also  approvingly  quotes  the  fol- 
lowing language  employed  In  declaring  the 
same  doctrine  in  the  case  of  Wormouth  T. 
Gardner,  112  Cal.  506,  44  Pac.  806:  "Whether 
Throckmorton  did,  in  fact,  purchase  the  land 
for  a  valuable  consideration,  or  whether  after 
his  purchase  he  used  and  improved  and  con- 
tinued In  tbe  actual  possession  of  the  same, 
according  to  the  lines  of  his  purchase,  were 
questions  of  fact  to  be  determined  by  tbe  Sec- 
retary of  the  Interior.  The  good  faith  of 
Throckmorton  In  making  the  purchase,  as 
well  as  his  belief  that  the  land  be  purchased 
was  included  within  the  original  limits  of  the 
Mexican  Grant,  were  also  facts  to  be  deter- 
mined by  tbat  officer  from  all  the  circum- 
stances under  which  the  purchase  was  made. 
Whether  that  officer  properly  considered  the 
weight  to  which  the  evidence  before  blm  was 
entitled,  or  whether  he  drew  correct  conclu- 
sions from  the  evidence,  bis  determination 
with  reference  to  the  facts,  whether  correct 
or  erroneous,  is  conclusive  upon  the  Judicial 
tribunals.  These  tribunals  cannot  exercise  a 
revisory  Jurisdiction  over  him  in  matters 
which  are  within  the  scope  of  the  authority 
conferred  upon  him;  but  if.  upon  the  undis- 
puted facts,  he  made  an  erroneous  applica- 
tion of  the  law  pertinent  to  these  facts,  his 
action  Is  open  to  review." 

A  very  iuteresting  discussion  of  the  prin- 
ciple under  consideration  may  be  found  in 
U.  S.  V.  Throckmorton,  88  U.  S.  69,  25  L.  Ed. 
93,  wherein  Mr.  Justice  Miller,  speaking  for 
the  court,  among  other  things,  says:  "To 
overrule  tbe  demurrer  to  this  bill  would  be  to 
retry,  20  years  after  the  decision  of  these 
tribunals  (the  land  officesi  of  the  government). 
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the  very  matter  which  they  tried,  on  the 
ground  of  fraud  In  the  document  on  which 
the  decree  was  made.  If  we  can  do  this  now, 
some  other  court  may  be  called  on  20  years 
hence  to  retry  the  same  matter  on  another 
allegation  of  fraudulent  combination  In  this 
suit  to  defeat  the  ends  of  Justice ;  and  bo  the 
number  of  suits  would  be  without  limit,  and 
the  litigation  endless,  about  the  single  ques- 
tion of  the  validity  of  this  document."  See, 
also,  Stewart  v.  McHarry,  159  U.  S.  S43,  16 
Sup.  Ct.  117,  40  L.  Ed.  290;  Vance  v.  Bur- 
bank,  101  U.  S.  519,  25  L.  Ed.  929;  U.  S.  v. 
White  (C.  a)  17  Fed.  561.  It  is  as  well  set- 
tled as  any  other  rule  of  law  that  to  set  aside 
or  annul  upon  the  ground  of  fraud  a  former 
judgment  or  decree,  except  by  some  appel- 
late tribunal,  there  must  be  alleged  and  prov- 
ed fraud  extrinsic  and  collateral  to  the  ques- 
tion tried  and  decided.  "It  Is  always  a  con- 
dition precedent  to  the  proper  action  of  a 
court  of  equity  In  Interfering  with  a  judg- 
ment or  decree  not  before  it  upon  appeal  that 
facts  be  disclosed  establishing  that  the  mat- 
ter now  In  the  form  of  an  adjudication  is  in 
truth,  without  any  fault  of  the  party  seeking 
to  avoid  its  effect,  a  determination  In  which 
he  could  not  present  his  cause  of  action  or 
his  grounds  of  defense,  as  the  case  may  be, 
to  the  consideration  of  the  court,  either  be- 
cause the  court  was  not  competent  to  hear 
it  and  to  grant  relief  thereupon,  or  because 
he  was  prevented  from  presenting  it  or  from 
having  it  properly  considered  through  fraud, 
accident,  surprise,  or  for  some  other  suffi- 
cient cause  for  the  interposition  of  equity." 
Freeman  on  Judgments,  §  486.  In  Pico  v. 
Cohn.  91  Cal.  133,  25  Pac.  970.  27  Pac.  537,  13 
L.  R.  A.  336,  25  Am.  St.  Rep.  159,  Chief 
Justice  Beatty,  in  a  characteristically  force- 
ful opinion,  says:  "  •  ♦  ♦  And  we  think 
it  is  settled  beyond  controversy  that  a  decree 
■will  not  be  vacated  merely  because  It  was 
obtained  by  forged  documents  or  perjured 
testimony.  The  reason  of  this  rule  is  that 
there  must  be  an  end  of  litigation;  and  when 
parties  have  once  submitted  a  matter,  or 
have  had  the  opportunity  of  submitting  it,  for 
investigation  and  determination,  and  when 
they  have  exhausted  eveiy  means  for  review- 
ing such  determination  in  the  same  proceed- 
ing. It  must  be  regarded  as  final  and  con- 
clusive, unless  it  can  be  shown  that  the  ju- 
risdiction of  the  court  has  been  imposed  up- 
on, and  that  the  prevailing  party,  by  some 
extrinsic  or  collateral  fraud,  has  prevented  a 
fair  submission  of  the  controversy.  What, 
then.  Is  an  extrinsic  or  collateral  fraud,  with- 
in the  meaning  of  this  rule?  Among  the  In- 
stances given  In  the  books  are  such  as  these: 
Keeping  the  unsuccessful  party  away  from 
the  court  by  a  false  promise  of  a  compromise, 
or  purposely  keeping  him  In  Ignorance  of  the 
suit;  or  where  an  attorney  fraudulently 
pretends  to  represent  a  party,  and  connives 
at  his  defeat,  or,  being  regularly  employed, 
corruptly  sells  out  his  client's  Interests" — 
citing  U.  S.  T.  Throclunorton,  supra.     See, 


also.  In  re  Griffith,  84  Cal.  113,  23  Pac.  528, 
24  Pac.  381,  and  Langdon  t.  Blackburn,  109 
Cal.  19,  41  Pac.  814. 

Tested  by  the  rules  declared  by  the  forego- 
ing authorities,  it  is  manifest  that  the  aver- 
ments in  the  first  count  of  the  complaint  are 
plainly  deficient  In  the  statement  of  a  cause 
of  action.  There  Is  nothing  In  said  averments 
which  shows  that  the  grantor  of  the  plaintiffs 
was  prevented  by  fraud  extrinsic  to  the  pro- 
ceeding from  making  out  his  case  or  from 
exposing  and  thus  destroying  the  force  of 
any  perjured  testimony  which  may  have  been 
offered  In  opposition  to  his  claim  as  to  the 
character  of  the  land  and  his  right  to  a  pat- 
ent therefor  under  his  homestead  filing. 

Nor  do  the  allegations  of  the  second  count 
of  the  complaint  make  any  better  showing  In 
an  effort  to  state  a  cause  of  action  than  those 
of  the  first.  It  Is  therein  stated.  It  will  be 
remembered,  that  the  Intestate  of  the  defend- 
ant, by  means  of  threats  and  other  fraudu- 
lent persuasions,  Induced  certain  witnesses, 
who.  It  Is  alleged,  would  have  testified  that 
the  land  In  controversy  was  solely  adapted 
to  agricultural,  and  therefore  absolutely  val- 
ueless for  mining,  purposes,  to  remain  away 
from  the  hearing  before  the  register  and  re- 
ceiver, thereby  depriving  the  grantor  of  plain- 
tiffs of  the  benefit  of  their  testimony.  We 
have  already  said  that  an  opportunity  was 
afforded  McCharles  of  presenting  his  case 
fully  and  fairly  and  showing  every  fact  es- 
sential to  the  establishment  of  his  claim.  In- 
cluding any  alleged  fraud  which  might  have 
been  practiced  upon  him  or  attempted  to  be 
practiced  or  imposed  upon  the  officers  before 
whom  the  contest  was  pending  and  tried.  If, 
through  his  own  fault,  he  failed  to  avail  him- 
self fully  of  all  his  rights  at  the  hearing, 
there  is,  then,  little  If  anything  In  his  own 
conduct  which  would  appeal  to  a  court  of 
equity  to  Interpose  Its  power  In  his  behalf 
and  relieve  him  of  an  alleged  wrong  due  to 
his  own  Inexcusable  negligence.  The  com- 
plaint In  the  second  count  alleges:  "That 
before  said  hearing  said  Francis  Torpe  and 
William  Torpe  Informed  said  Harrison  Mc- 
Charles that  they  would  be  witnesses  for  him 
at  said  hearing  and  testify  as  to  the  agricul- 
tural character  of  said  land;  that  said  Wil- 
liam Torpe  at  the  time  of  said  hearing  be- 
fore said  register  and  receiver,  as  aforesaid, 
informed  said  Harrison  McCharles  that  he 
could  not  appear  as  a  witness  for  him  for 
the  reason  that  If  he  did  the  said  Edmund 
A.  Roberts  would  Interfere  with  him  in  his 
business  affairs  to  such  an  extent  that  he 
would  materially  suffer."  It  Is  obvious  from 
this  allegation  that  had  McCharles  himself 
exercised  only  ordinary  diligence.  If,  having 
been  informed  of  the  conduct  of  his  adversary 
In  thus  dissuading  material  wltnes.ses  for  his 
side  of  the  dispute  from  being  present  at  the 
hearing  of  the  contest  at  the  very  time  the 
contest  was  proceeding,  he  had  called  the  at- 
tention of  the  register  and  receiver  to  the 
fact,  It  cannot  be  doubted  thai  he-yuat^itove 
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been  given  opportunity  to  have  produced  Bald 
witnesses  or  otber  witnesses  by  wliom  be 
conld  have  proved  tbe  necessary  fact,  if  it 
were  capable  of  proof,  or,  in  any  ev^it,  have 
wealcened  his  opponent's  case  materially  and 
maytie  destroying  it  altogether  by  disclosing 
the  alleged  dishonest  methods  he  was  pursu- 
ing to  obtain  a  mineral  patent  for  tbe  land. 
Besides,  It  is  alleged  in  tbe  complaint  "that 
said  Harrison  McCbarles,  and  since  bis  death 
plaintiffs,  have  applied  to  the  oflBcers  of  the 
United  States  Land  Office  for  the  relief  and 
redress  herein  complained  of,  but  that  they 
have  refused  any  redress  or  relief."  It  is  not 
clear  from  the  allegation  just  quoted,  wheth- 
er such  application  for  relief  was  made  by 
appeal  to  the  Commissioner  of  tbe  General 
Land  Office  and  to  tbe  Secretary  of  the  In- 
terior witliin  a  reasonable  time  after  the  con- 
clnsion  of  the  hearing  before  the  register  and 
receiver,  or  at  some  time  subsequently  to  the 
Issuance  of  the  patent  to  Roberts.  But  In 
either  case  tbe  all^ation  is  of  no  assistance 
to  the  plaintiffs  in  the  statement  of  a  cause 
of  action.  If  an  appeal  was  taken  to  the  au- 
thorities at  Washington,  and  the  question  of 
the  alleged  fraud  imposed  upon  the  register 
and  receiver  presented  there,  the  decision 
against  the  plaintiffs  was  an  adjudication  of 
said  question,  and,  imder  the  principles  to 
which  we  have  referred,  cannot  be  re-examin- 
ed in  the  courts. 

The  authorities  upon  which  plaintiffs  re- 
ly to  support  their  contentions  are  not  in 
point.  It  Is  not  doubted,  as  we  have  seen, 
that  a  party  may  be  relieved  of  a  judgment 
which  can  be  shown  to  have  been  procured 
by  some  extrinsic  fraud,  or  fraud  dehors  tbe 
judgment;  or  that  a  judgment  may  be  an- 
nulled where  it  appears  upon  the  face  there- 
of that  there  was  wanting  some  fact  essen- 
tially jurisdictional,  or  necessary  to  give  the 
tribunal  jurisdiction  to  bear  and  determine 
the  matter.  In  Dolhequy  v.  Tabor,  22  Cal. 
280,  all  that  Is  decided  Is  (we  quote  from  the 
syllabus,  which  correctly  states  the  point) 
that  "where,  pending  an  appeal  from  tbe 
decision  of  the  register  and  receiver  to  tbe 
Commissioner  of  tbe  General  Laud  Office,  a 
third  person,  with  full  knowledge  of  its  pend- 
ency and  the  rights  of  the  first  applicant, 
procures  the  issuance  to  himself  oi  a  cer- 
tificate of  purchase,  under  the  same  act,  he 
will  be  deemed  to  hold  the  certificate  in  trust 
for  the  fonner  applicant  in  whose  favor  tbe 
appeal  is  decided,  and  may  be  compelled  by 
bill  in  equity  to  transfer  it  to  blm  upon  being 
reimbursed  his  expenses."  In  Bird  v.  Wil- 
cox, 45  Cal.  686,  the  complaint  alleged  that 
one  Clark  confederated  with  tbe  defendants 
to  procure  by  false  evidence  the  cancellation 
of  tbe  plaintiff's  homestead  entry,  succeeded 
in  so  doing,  and  that  plaintiff  was  never  noti- 
fied that  Clark  was  making  such  application. 
In  Mery  v.  Brodt,  121  Cal.  332,  53  Pac.  818, 
the  evidence  disclosed,  among  other  acts  of 
fraud,  that  "these  profocdinKs  were  ail  had 
by  defendant  and  tbe  government  without 


any  actual  notice  to  plaintiffs,  and,  conse- 
quently, without  objection  upon  their  part" 

It  will  thus  be  observed  that  there  appeared 
In  the  cases  mentioned,  either  through  tbe 
pleadings  or  proofs,  some  act  of  fraud  suffi- 
cient to  meet  the  test  declared  by  the  Chief 
Justice  in  Pico  v.  Cobn,  supra,  and  to  thereby 
vitiate  the  proceedings  upon  which  the  de- 
cision rested.  Tbe  other  cases  to  which  our 
attention  has  been  Invited  by  counsel  like- 
wise contain  a  state  of  facts  altogether  differ- 
ent from  the  facts  found  here. 

There  are  other  points  presented  and  dls- 
coased  which  the  views  we  have  expressed 
render  It  imnecessary  to  notice. 

The  judgment  Is  affirmed. 


We    concur: 
NETT,  jr. 


CniPMAN,    P.    J.;    BUR- 
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MATTESON  et  al.  v.  SOtTTHERN  PAC.  CO. 
(Civ.  336.) 

(Court  of   Appeal.   Third   District,   California. 

Au(f.  28,  1907.    liehpariDR  Denied  by 

Supreme  Court,  Oct.  26.  1907.) 

1.  AppEAii — Vbbdict— Conclusiveness. 

Tlie  court  on  appeal  will  not  disturb  the  im- 
plied findings  of  fact,  on  a  substantial  conflict 
in  tlie  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,   Appeal  and   Error,    §§  3933-^937.] 

2.  Same. 

The  court  in  reviewing  the  sufficiency  of 
the  evidence  will  only  determine  whether  there 
is  sufficient  to  justify  the  verdict,  and  will  not 
pass  on  the  credibility  of  witnesses. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  g§  3901-3906.] 

3.  Railroads— Injuries    at    Cbossino— Evi- 
dence— CONTRIBDTOBY   NEQLIGENCE. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  pedestrian  at  a  crossing,  evi- 
dence held  to  justify  a  finding  that  the  pedes- 
trian was  guilty  of  contributory  negligence  prox- 
imately resulting  in  her  death,  precluding  a  re- 
covery. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §«  1144-1149.] 

4.  Saue. 

In  an  action  for  injuries  to  a  pedestrian 
struck  by  a  backing  train  at  a  crossing,  there 
was  no  evideuce  that  she  thought  the  train  was 
moving  away  from  the  crossing,  and  there  was 
evidence  that  she  conld  see  the  train ;  that 
lights  were  in  tbe  caboose  and  on  its  rear  end : 
that  the  brakeman  shouted  to  her:  that  she  hesi- 
tated, and  then  attempted  to  go  around  the 
moving  train  and  that  the  instant  she  disclosed 
such  purpose  the  brakeman  acted  as  guickiy  as 
possible  to  stop  the  train.  Ileld,  insufficient  to 
sliow  as  a  matter  of  law  that  tbe  brakeman 
should  have  anticipated  the  pedestrian's  pur- 
pose and  attempted  sooner  to  stop  the  train. 

[Ed.  Note. — For  cases  in  i>oint,  see  Cent  Dig. 
vol.  41,  Railroads,  {§  1160,  1165.] 

5.  Negligence- CoNTRiBUTOBT  Neouoence — 
Last  Clear  Chance. 

The  rule  that  he  who  has  a  clear  opportun- 
ity of  avoiding  injuring  another  by  exercising 
proper  care  must  do  so  does  not  apply  where 
the  negligence  of  the  person  injured  continued 
to  the  very  moment  of  the  injury,  and  he  had 
the  last  clear  opportunity  to  avoid  the  accident 
hy  the  exercise  of  proper  care. 

fEd.  Nolo.— For  rases  in  point  see  Cent  Dig 
vol.  37.  Negligence,  jj  Uff^i^ed  by  V^OOglC 
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6.  Rah-boadb— iNJimiBS  to  Perbor  at  Gbou- 
IWG — Failubb  to  Givj!  Signals. 

Where  a.  pedestrian  approachinir  a  railroad 
croming  attempted  to  cross  without  listeDiiiK  or 
lookiag  for  the  approach  of  a  train,  and  by 
liatening  the  approaching  train  could  have  been 
beard,  or  by  looking  oould  have  been  seen,  the 
compaDy  was  not  liable,  though  it  Degligently 
failed  to  (ive  signals  on  approaching  the  cross- 
ing. 

SEd.  Note.— For  caaes  in  point,  see  Cent  Dig. 
.  41,  Railroads,  |  1073.] 

7.  Same. 

The  employes  in  charge  of  a  train  may  as- 
sume that  a  person  is  in  possesnion  of  his  facul- 
ties, and  will  retain  his  place  of  safety  and  not 
recklessly  expose  himself  to  danger,  and,  though 
such  person  gives  no  indication  of  knowledge  of 
An  appronching  train,  the  employes  are  not 
bonnd  to  assume  that  be  will  he«dle8sly  leave  a 
place  of  safety  and  put  himself  on  the  track  and 
in  danger. 

(Ed.  Note.— For  cases  in  point,  see  Cenb  Dig. 
▼ol.  41,  Railroads,  |  1010.1 

&   Same— EVIDKKCB— ADMISSIBII.ITT. 

Where  it  was  admitted  that  signals  were 
not  given  on  the  train  approaching  the  croFS- 
ing,  and  the  pedestrian  was  familiar  with  the 
crossing,  the  exclusion  of  evidence  whether  the 
bell  coiild  be  heard  at  the  pedestrian's  residence 
was  proper. 

9.  Same. 

Where  the  issne  related  only  to  tbe  exist- 
ence of  lights  on  the  rear  car,  and  a  witness 
testified  as  to  lights  on  that  car,  the  refusal  to 
oermit  the  witness  to  state  whether  be  saw  any 
fights  on  other  cars  was  not  error. 

10.  Appeait-Habmless  Ebbob— EiccLtrsion  or 
Evidence. 

Where,  in  an  action  against  a  railway  com- 
pany tor  an  accident  at  a  crossing,  a  bmkpman 
had  explained  that  he  could  have  stopped  the 
train  anywhere,  the  exclusion  of  the  qiipxtion 
whether  he  could  have  stopped  the  train  before 
it  reached  the  crossing  was  not  prejudicial. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
rol.  3,  Appeal  and  Error,  {{  4194-4199.] 

11.  Railroads  —  INJTTRIES    to    Persons    at 
CKOSsiNas— Evidence. 

In  an  action  for  the  death  of  a  pedestrian 
struck  by  a  backing  train  at  a  crossing,  evi- 
dence i^-liether  or  not  there  was  a  lantern  on 
the  end  of  the  train  was  admissible. 

12.  AppEAir— Habmless  B^bob— E^zclttsior  or 
Evidence. 

Where  the  evidence  showed  that  it  was  so 
dark  that  a  person,  unless  close  to  the  train, 
could  not  observe  any  one  on  the  train,  and  a 
witness  testiRed  that  he  did  not  know  that  a 
caboose  was  on  the  train,  and  that  he  saw  no 
light  at  any  place  on  the  train,  the  sustaining  of 
an  objection  to  a  question  asked  the  witness 
whether  or  not  he  saw  any  person  on  the  train 
with  a  lantern  was  not  prejudicial  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Di^ 
vol.  3,  Appeal  and  Error,  i|  41IH-4109.} 

13.  Same— Review— Immaterial  Questions. 

Where  the  question  of  damages  is  eliminat- 
ed by  a  verdict  for  defendant,  any  question  as 
to  instructions  on  the  subject  of  damages  is 
immaterial  on  appeal. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §|  3331-3341.] 

14.  Trial— Instbuctions  Ihvadiro  Pbovirce 
op  Jurt. 

Instructions  invading  the  province  of  the 
jury  are  properly  refused. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Trial,  I  407.1 


15.  Same— loROBiRO  Evidence. 

Instructions  ignoring  evidence  are  properly 
refused. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
voL  40.  TriiU,  ||  613-617.] 

1<J.  Samb— Presitmption  ot  Facts. 

Instructions  assuming  farts  as  proven, 
about  which  the  evidence  is  conflicting,  are  prop- 
erly refused. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  46,  Trial,  H  420-131.f 

17.  Appeal— Review— Bra,    of   Exceptions. 

Where  the  bill  of  exceptions  fails  to  show 
on  what  grounds  or  on  what  showing  the  court 
refused  to  enter  a  default  against  defendant 
and  the  record  does  not  contain  all  the  proceed- 
ings on  the  motion  for  default,  the  order  denying 
defnult   is  not   reviewable  on   appeal. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error.  U  2931-2950,  2900.] 

18.  Sams— Prescmptiors. 

Error  must  be  made  afBnnatively  to  appear 
on  appeal,  and  all  presumptions  must  be  indulg- 
ed in  support  of  the  rulings  of  the  trial  court. 
iEd.  Note. — For  cases  In  point,  see  Cent  Dig. 
.  8,  Appeal  and  Error,  H  3007,  3072.) 

19.  Same— Discretion  o»  Tbiai.  Codrt— Re- 
view. 

The  refusal  to  order  a  default  against  de- 
fendant for  not  serving  an  answer  is  within  the 
discretion  of  the  court,  and  will  not  be  disturbed 
nnless  abused. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Difr 
vol.  3,  Appeal  and  Error,  f  3S10.J 

Appeal  from  Superior  Court,  San  Joaquin 
County;   A.  11.  Smith,  Judge. 

Action  by  Edward  J.  Matteson  and  others 
against  the  Southern  Padflc  Company.  From 
a  judi^ment  for  defendant,  plaintiffs  appeal. 
AfiBrued. 

A.  H.  Carpenter,  for  appellants.  Budc  A 
Middlecoir,  for  respondcut 

CIIIPMAN,  P.  J.  Action  for  personal  In- 
jury by  defendant  to  Catherine  M.ittf8on, 
mother  of  plaintiffs.  The  cause  was  tried  to 
a  jury,  and  defendant  had  the  verdict  Plain- 
tiffs appeal  from  the  judgment 

The  accident  happened  on  Sacramento 
street,  at  the  crossing  of  Channel  street,  in 
the  city  of  Stockton,  on  January  21,  1904.  A 
train  of  13  or  14  freight  cars  and  caboose 
came  into  Stockton  on  the  Oakdale  Branch 
of  the  Southern  Pacific  Railroad  from  the 
east  along  Weber  avenue,  which  runs  east 
and  west.  Approaching  Sacramento  street 
the  train  moved  on  a  Y  diagonally  through 
a  block  northward  to  get  to  the  main  line  on 
Sacramento  street  at  a  point  a  short  distance 
north  of  the  Channel  street  crossing.  Reach- 
ing the  main  line  with  all  Its  cars  the  train 
baclved  south  towards  the  depot,  situated  on 
the  southwest  corner  of  Sacramento  street 
and  Weber  avenue.  At  the  rear  end  of  the 
train  was  tlie  caboose  used  for  passengers. 
As  the  caboose  approached  the  north  foot 
crossing  leading  across  Sacramento  street 
from  the  pavement  along  the  north  side 
of  Channel  street,  Mrs.  Matteson,  going  east, 
started  to  cross  Sacramento  street,  and  wlien 
about  in  the  middle  ot  the  street  was  struck 
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by  the  lower  step  on  the  west  side  of  the  ca- 
boose and  In  falling  was  caught  by  the  car 
wheel,  receiving  the  Injuries  complained  of. 
She  died  on  February  24, 1904. 

1.  It  is  urged  that  "there  la  absolutely  no 
evidence  to  support  the  verdict  In  any  particu- 
lar." This  court  will  not  disturb  the  implied 
findings  of  fact  by  the  jury  where  there  is 
substantial  conflict  in  the  evidence  upon 
which  such  findings  are  based.  In  its  review 
of  the  record  the  court  is  not  called  upon  to 
set  forth  even  briefly  all  the  evidence  sub- 
mitted in  support  of  the  issues.  It  is  re- 
quired only  to  determine  that  there  was  sufB- 
dent  evidence  given  to  the  jury  to  justify 
their  verdict  The  court  cannot  pass  upon 
the  credibility  of  witnesses,  or  say  that  the 
Jury  erred  in  giving  credit  to  one  or  more 
witnesses  called  by  one  party  and  in  refusing 
credit  to  one  or  more  witnesses  called  by  the 
opposing  party,  or  erred  In  believing  part 
of  the  testimony  of  a  witness  and  in  disbe- 
lieving a  part,  or  erred  in  arriving  at  a  ver- 
dict by  accepting  a  part  only  of  the  testi- 
mony submitted  by  both  parties.  The  priv- 
ilege as  well  as  the  duty  of  the  Jury  is  to 
reach  a  verdict  from  a  consideration  of  all 
the  evidence  and  the  surrounding  circumstan- 
ces disclosed,  and,  having  thus  reached  a  ver- 
dict on  suflScIent  evidence,  this  court  is  power- 
less to  disturb  It  We  are  moved  to  make 
these  observations  because  of  our  being  con- 
stantly confronted  by  arguments  against  the 
sufficiency  of  the  evidence  to  support  judg- 
ments and  verdicts  on  the  erroneous  assump- 
tion that  this  court  will  reach  a  conclusion 
of  Its  own  from  the  evidence  found  in  the 
record. 

In  this  class  of  cases  the  stress  of  the  ar- 
gument is  usually  found  to  be  directed  to  the 
question  as  to  whose  negligence  was  the 
proximate  cause  of  the  injury,  and  the  pres- 
ent case  Is  no  exception  to  the  rule.  There 
was  evidence  that  deceased  was  about  74 
years  old,  but  was  In  possession  of  all  her 
faculties.  She  testified  that  at  the  time  of 
the  accident  her  hearing  and  eyesight  were 
good,  and  her  family  physician  testified:  "For 
a  lady  of  her  age  she  was  a  remarkably 
healthy  woman,  remarkably  so,  a  woman  with 
a  great  deal  of  vitality."  The  train  arrived 
at  the  point  of  the  injury  shortly  after  6 
o'clock  p.  m.  Some  of  the  witnesses  speak 
of  Its  being  "dark,**  and  others  as  "dusk." 
Deceased  testified:  "It  was  dark,  but  light 
enough  so  that  I  could  see  the  train."  Other 
witnesses  testified  that  it  was  light  euough  to 
observe  at  the  crossing  of  Channel  street 
whether  the  train  was  moving  towards  or 
away  from  that  street  after  It  had  got  to  the 
main  line.  There  was  a  brakeman  on  the 
second  freight  car  from  the  front  end  of  the 
train  and  another  brakeman  at  the  rear  end 
of  the  caboose.  The  front  brakeman  ran  to 
the  main  line  to  see  if  it  was  clear  and  sig- 
naled from  there.  The  train  moved  along 
the  Y  to  the  main  track;  the  front  brakeman 
taking  his  place  on  the  ladder  of  his  car  as  it 


passed.  From  this  position  he  was  signaled 
by  the  rear  brakeman  when  the  caboose  had 
passed  the  switch,  and  he  In  turn  signaled 
the  fireman  in  the  engine,  who  gave  the  word 
to  the  engineer.  The  rear  brakeman  threw 
the  switch  and  signaled  all  clear  to  back. 
The  engineer  gave  three  long  blasts  of  the 
whistle  and  commenced  to  back,  and  as  the 
caboose  passed  him  the  rear  brakeman  Jump- 
ed on  to  the  rear  lower  step  on  the  west  side 
of  the  calKiose,  from  which  point  he  could 
signal  with  his  lantern  to  the  engineer.  When 
the  train  started  to  back  the  caboose  was 
about  200  feet  north  of  Channel  street  There 
was  nothing  to  obstruct  a  view  of  the  track  or 
the  train.  It  started  slowly  and  did  not  at- 
tain a  speed  greater  than  four  to  six  miles 
an  hour.  There  was  evidence  that  the  caboose 
lamps  inside  were  lighted  before  reaching 
Stockton  and  two  lamps  on  the  outside  at 
the  rear  of  the  car,  and  the  rear  brakemaU 
was  on  the  lower  rear  step  of  the  caboose 
with  a  lighted  lantern.  There  was  evidence 
that  the  bell  was  started  to  ring  automatically 
when  the  train  began  to  back,  and  that  It 
was  heard  by  the  rear  brakeman.  He  was 
asked  what  happened  when  the  caboose  pass- 
ed the  switch  backing  down  towards  Channel 
street  He  testified:  "I  got  on  the  rear  plat- 
form of  the  caboose,  the  step  on  the  west 
side,  and  I  stood  on  the  rear  steps  of  the 
caboose.  As  I  stood  on  the  steps  passing 
over  the  switch  I  came  along  down  here,  and 
as  I  came  near  Channel  street — it  was  dusk, 
I  couldn't  tell  whether  it  was  a  lady  or  man 
— I  noticed  a  form  start  from  the  sidewalk  or 
from  that  direction,  towards  the  sidewalk 
on  the  west  side  of  the  track,  right  from  this 
sidewalk  here.  As  they  came  toward  the 
track  I  called  out,  'Look  out  there,'  and  at 
that  they  came  up  near  the  track,  I  can't  say 
exactly  how  far,  and  hesitated,  and  then 
started  to  go  In  a  direction  around  behind  the 
caboose.  As  they  did  I  thought  to  myself 
they  will  never  make  it,  so  I  jumps  on  the 
platform  of  the  caboose  (we  have  an  air  valve 
there — we  call  it  the  'gun'  in  speaking  on 
the  railroad),  and  I  pulled  that  wide  open, 
threw  all  the  air  we  had  on  the  brakes  of 
the  train  to  stop.  As  I  did  this  party  was 
just  struck  by  the  steps  on  the  east  side  and 
thrown  over  on  the  ground.  I  immediately 
jumped  down  and  see  how  It  was.  I  was 
pretty  well  excited  because  I  felt  pretty  bad 
to  think  it  was  an  old  lady  of  that  kind.  If 
it  was  my  mother  I  couldn't  have  done  any 
more  to  prevent  hurting  her.  I  raised  her 
up  and  kind  of  drew  her  back  from  the  track. 
At  that  time  I  only  could  see  the  one  foot, 
and  that  was  the  left  foot,  was  crushed,  and 
the  shoe  was  torn.  I  didn't  examine  It  to 
see  how  bad  it  was  hurt,  and  I  raised  her 
up  on  my  knee  and  my  arm  partly,  and  It 
was  very  near  time  for  the  passenger  to 
come  from  Sacramento,  and  we  was  on  the 
main  line,  and  as  I  was  there  there  was 
another  employs  of  the  company,  an  engineer 
by  the  name  of  Chase  that  I  kn^  jiers«j^l|y> 
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and  once  worked  with,  an  employ^  of  the 
company,  and  I  says  to  him:  'Dick,  bold  this 
lady  here.  Look  out  for  her  until  the  am- 
bulance comes.  I  have  sent  for  the  ambu- 
lance. I  will  have  to  get  this  train  off  of  the 
main  line.'  He  took  charge  of  her,  and  then 
I  resumed  my  position  ou  the  back  end  of  the 
train  and  gave  the  signal  to  back.  As  soon  as 
I  took  the  lady  up  on  my  knee  and  ou  my 
arm,  there  was  a  young  boy,  I  don't  know 
who  he  was,  I  said:  'Run  to  the  depot  im- 
mediately and  have  them  telephone  for  the 
ambulance,  because  this  lady  is  hurt,  and  we 
want  to  get  her  up  from  here  as  quick  as  pos- 
sible.' And  the  boy  went  as  quick  I  guess 
as  he  could,  and  I  resumed  my  position  and 
backed  the  train  into  the  yard,  and  after  I 
got  down  into  the  yard  I  came  back,  and 
by  that  time  the  ambulance  had  taken  the 
lady  and  gone.  *  •  •  After  I  applied  the 
air  the  train  stopped  In  about  half  the  length 
of  the  car — of  the  caboose." 

On  cross-examination  he  testified:  "When 
I  first  saw  her  she  was  on  the  north 
side  of  Channel  sfreet  and  the  west  side  of 
Sacramento  street  going  east.  With  refer- 
ence to  the  railroad  track  when  I  first  saw 
her  she  was  nearer  the  sidewalk  than  the 
track,  I  can't  say  exactly  how  many  feet  or 
how  far.  Just  come  from  the  sidewalk.  It 
must  have  been  20  feet  I  guess,  in  my  Judg- 
ment. 1  won't  state  any  definite  distance. 
The  train  was  backing  at  the  time.  Q.  When 
did  you  next  see  her?  A.  Why,  I  saw  her 
when  she  hesitated  before  she  went  across. 
When  I  saw  her  hesitate  I  should  Judge  she 
was  about  six  feet  from  the  track,  and  the 
train  was  still  backing.  Q.  Describe  her  ac- 
tions as  you  saw  her  at  this  time.  A.  Well, 
she  hesitated,  and  then  started  to  take  a  cir- 
cular position  around  the  hind  end  of  the 
train.  Q.  Did  you  see  any  movement  of  her 
body?  A.  Any  movement?  Nothing  more 
than  seeing  the  form  as  it  went  I  observed 
that  she  had  an  Idea  that  she  was  ?oing 
across,  and  I  put  the  air  on  Immeilijitolj-. 
•  *  •  Q.  When  you  first  saw  Mrs.  Matte- 
son  approaching  the  track,  did  she  hesitate 
at  any  time  prior  to  the  time  that  she  got 
near  or  close  to  the  track?  A.  She  hesitated 
as  I  called  to  her.  Q.  After  you  called  to 
her,  what  happened?  A.  Well,  she  hesitated. 
Q.  And  what  happened?  A.  Then  she  started 
to  go  around  the  train.  Q.  And  what  hap- 
pened? A.  Well  I  threw  the  air  on,  and  the 
step  of  the  east  side  of  the  car  hit  her  and 
threw  her  down.  Q.  You  could  have  stopped 
the  train  sooner,  could  you  not?  A.  Not 
after  she  started  to  go  across.  I  stopped  it 
as  quick  as  I  could.  Q.  You  may  state 
whether  or  not  you  had  an  opportunity  to 
stop  the  train  before  it  reached  the  crossing 
after  you  first  saw  her  approaching  the  track. 
A.  I  could  have  stopped  the  train  anywhere 
as  far  as  that  is  concerned.  •  •  *  The 
Court:  At  the  time  you  called  to  Mrs.  Matte- 
son  about  how  far,  if  you  can  tell,  was  she 
from  the  rear  end  of  the  caboose?    A.  Well, 


she  must  have  been,  I  can't  Just  exactly  an- 
;  er  that  definitely,  but  she  was  about  a  car 
length,  and  about  six  or  eight  feet,  whatever 
I  gave  It  there,  from  the  track.  Q.  What  I 
want  is  how  far  she  was  from  the  end  of  the 
caboose?  A.  I  should  Judge  about  20  to  30 
feet  from  the  caboose,  about  the  length  of  it, 
might  have  been  a  little  more."  On  recross 
he  testified:  "Q.  Uow  far  was  the  train 
away,  the  end  of  the  train  away  from  Mrs. 
Slatteson  when  she  attcm])tod  to  walk  around 
it,  as  you  say  that  she  did  do?  Mr.  Buck: 
We  object  to  that  He  said  she  started  to 
run  around  It  Mr.  Carpenter:  I  don't  care 
whether  you  call  it  running  or  walking.  A. 
Well.  That  is  the  same  answer,  12  or  13  feet 
Mr.  Buck :  That  means  around  the  end  of  It? 
A.  Xes,  sir.  The  Court:  In  what  direction 
was  she  approaching  the  track?  Was  she 
still  on  the  crossing  that  was  perpendicular 
to  the  track  or  not?  A.  She  left  the  cross- 
walk Immediately  as  she  started  to  run  be- 
hind the  train." 

It  appeared  that  the  conductor  of  the  train 
registered  its  arrival  at  C:0o  p.  m.,  and  that 
the  register  at  the  receiving  hospital  showed 
that  Mrs.  Matteson  arrived  there  at  6:20  p. 
m.  There  was  evidence  that  the  ambulance 
came  for  her  within  a  few  minutes  after  sbe 
was  injured;  that  meanwhile  she  was  cared 
for  by  direction  of  the  trainmen  as  well  as 
it  was  possible  under  the  circumstances ;  and 
that  the  trainmen  moved  the  train  without 
waiting  for  the  ambulance  in  order  to  clear 
the  track  for  a  passenger  train  due  about 
that  time.  Some  of  the  most  important  facts 
narrated  by  this  brakeiuau  were  corroborated 
by  witnesses.  It  Is  true  that  there  was  testi- 
mony given  by  witnesses  that  they  beard  no 
whistle  or  bell;  that  the  caboose  was  not 
lighted;  that  a  warning  bell  placed  at  this 
crossing  by  the  defendant  company  did  not 
ring,  and  this  latter  fact  was  undisputed. 
And  Mrs.  Matteson  in  a  deposition  taken,  at 
which  defendant  was  not  represented,  testi- 
fied: That  she  thought  the  track  was  clear, 
that  she  saw  no  lights  on  the  end  of  the  train, 
that  there  was  no  one  near  the  end  of  the 
train,  that  she  beard  no  one  call  or  shout  to 
her,  and  that  siie  heard  no  bell.  But  she 
was  not  asked,  and  did  not  testify,  whether 
sbe  stopped  or  looked  or  listened. 

Without  pursuing  the  evidence  further,  it 
Is  manifest  that  the  Jury  accepted  the  testi- 
mony given  by  the  trainmen  and  other  wit- 
nesses whose  testimony  tended  to  corrolwrate 
them.  It  seems  to  us  that  It  cannot  be  said 
as  matter  of  law  that  the  Jury  were  not  war- 
ranted In  reaching  the  verdict  rendered  by 
them.  Much  of  the  argument  of  plaintiffs' 
counsel  is  based  upon  testimony  as  to  facts 
which  the  Jury  probably  did  not  accept  as 
true.  If  It  be  conceded  that  defendant  was 
guilty  of  negligence  in  backing  its  train  In 
the  nighttime  through  the  streets  of  a  city 
without  placing  guards  or  warning  signals  at 
cross  streets,  conceding  that  when  the  rear 
brakcuian  first  saw  Mrs.  Matteson  start  to 
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cross  the  street  from  the  pavement  he  coald 
have  put  the  air  hrake  on  and  stopped  the 
train  for  her  to  pass,  still  the  question  re- 
mained for  the  Jury  to  determine  whether 
under  the  circumstances  It  was  the  brake- 
man's  duty  to  do  this  at  that  moment,  or 
whether  she  was  not  g^illty  of  contributory 
negligence  In  attempting  to  pass  around  the 
train  when  she  must  have  known  that  it  was 
tliere  and  was  moving  towards  her  but  a  few 
feet  distant,  and  whether  her  negligence  was 
not  wholly  the  direct  and  proximate  cause  of 
her  injury.  The  Jury  must  have  reached  this 
latter  conclusion,  and  we  cannot  say  as  mat- 
ter of  law  that  they  were  not  Justified  In  do- 
ing so.  The  plalntlfFs  contend  that  when  she 
started  to  cross  the  street  she  thought  the 
train  was  moving  north  Instead  of  south  and 
was  thus  deceived  through  the  failure  of  de- 
fendant to  ring  its  warning  bell  at  the  cross- 
ing and  its  failure  to  have  lights  on  the  ca- 
boose or  at  the  rear  of  the  car.  Further- 
more, it  is  contended  that  by  the  brakeman's 
own  testimony  It  appeared  that  he  could  have 
stopped  the  train,  had  he  tried  to  do  so,  when 
he  saw  Mrs.  Matteson  step  Into  the  street  to 
cross  it  But  there  is  no  evidence  that  she 
thought  the  train  was  moving  away  from 
her.  There  was  evidence  that  she  could 
see  the  train ;  tnat  lights  were  In  the  caboose 
and  on  its  rear  end  outside ;  that  the  brake- 
man  shouted  to  her,  and  she  hesitated,  and 
then  left  the  cross-walk  and  attempted  to  go 
around  the  moving  train,  showing  that  she 
must  have  known  the  direction  the  train  was 
moving,  but  thought  she  could  thus  avoid  the 
danger.  The  Instant  she  discloEed  this  pur- 
pose the  brakeman  acted  as  quickly  as  was 
possible.  We  cannot  say  as  matter  of  law 
that  the  circumstances  were  such  as  to  have 
required  the  brakeman  to  anticipate  Mrs. 
Matteson's  purpose  and  to  have  applied  the 
brake  sooner  than  be  did  In  order  to  free  his 
company  from  responsibility  for  the  accident 
The  principle  that  he  who  has  a  clear  op- 
portunity of  avoiding  an  accident  by  the  ex- 
ercise of  proper  care  to  avoid  injuring  an- 
other (or,  we  may  add,  avoid  being  injured) 
must  do  so.  Is  wise  and  humane,  but  we  do 
not  think  the  facts  here  make  the  rule  ap- 
plicable to  defendant  It  cannot  be  reason- 
ably claimed  that  when  the  brakeman  saw 
Mrs.  Matteson  move  towards  the  train  from 
the  pavement  be  believed,  or  bad  reason  to 
believe,  that  she  Intended  to  continue  her 
course  to  the  extent  of  attempting  to  pass 
aroond  the  moving  train.  The  more  natural 
and  reasonable  assumption  would  be  to  a 
person  in  his  position  that  she  would  stop  un- 
til the  train  had  passed.  Failing  to  do  so, 
the  principle  above  stated  finds  peculiar  ap- 
plication to  her.  She  had  the  last  clear  op- 
portunity to  avoid  the  accident  by  the  exer- 
cise of  proper  care,  and  should  have  done  so. 
In  the  case  of  Sego  v.  S.  P.  Ck>..  137  Cal.  405, 
70  Paa  279,  It  was  said :  "In  discussing  this 
rule  of  law  it  is  said  In  Everett  v.  Los  An- 
geles By.  COn  115  Cat  128,  4S  Pac.  210,  4  L. 


R.  A.  350:  This  rule  can  never  apply  to  a 
case  where,  as  here,  the  negligence  of  the  in- 
jured party  continued  up  to  the  very  moment 
of  the  injury,  and  was  a  contributing  and 
efficient  cause  thereof,  for  it  is  apparent  by 
the  slightest  care  and  effort  on  the  part  of 
the  deceased  he  could  have  put  himself  out 
of  danger  up  to  the  last  moment  before  he 
was  struck.'  And  that  Is  exactly  the  case 
the  court  now  has  before  It  The  negligence 
of  the  party  killed  continued  up  to  the  very 
moment  of  time  when  he  was  struck  by  the 
approaching  train.  There  Is  here  no  ques- 
tion of  remote  or  earlier  negligence  upon  his 
part  and.  conceding  htm  guilty  of  negligence, 
that  negligence  necessarily  contributed  di- 
rectly to  his  death.  The  case  at  bar  Is  quite 
similar  in  its  facts  to  Glascock  v.  Central 
Pacific  R.  B.  Co.,  78  Cal.  140,  14  Pac.  518. 
where  this  court  said:  'Mr.  Glascock  either 
saw  the  train  before  he  reached  the  track, 
or  he  did  not  look  toward  the  track  as  he  ap- 
proached It  •  •  *  If  he  looked  he  saw, 
and,  having  age  and  faculties  to  understand 
the  dangers.  Is  charged  with  a  knowledge  of 
them,  and  was  bound  to  act  upon  that  knowl- 
edge as  a  prudent  and  cautious  man  would 
under  the  circumstances.  His  failure  so  to 
act  was  negligence,  which,  notwithstanding 
the  negligence  of  the  defendant,  the  law  re- 
gards as  such  a  contributory  cause  on  his 
part  as  will  make  the  injury' Ills  own  mis- 
fortune and  relieve  the  other  party  from  lia- 
bility therefor.' " 

The  court  gave  the  following  instructions 
(marked  40  and  42),  which  we  think  correctly 
stated  the  law  applicable  to  the  facts  of 
the  case: 

"(40)  The  jury  are  instructed  that  the  sole 
purpose  of  signals  at  crossings  or  on  trains, 
such  as  the  ringing  of  bells  or  the  sounding 
of  whistles  or  the  presence  of  lights  or  of 
the  presence  of  gates  or  of  flagmen  or  of 
the  stationing  of  employes  at  any  particular 
portion  of  the  track  or  train,  so  far  as  the 
same  relates  to  persons  approaching  a  rail- 
road crossing  for  the  purpose  of  crossing 
the  same,  is  to  warn  such  person  of  the 
presence  of  a  railroad  track  and  of  an  ap- 
proaching train.  And  the  Jury  are  instructed 
In  this  connection  that  If  they  Iieileve  from 
the  evidence  that  even  if  defendant  was 
negligent  in  failing  to  provide  any  or  all 
of  the  foregoing  modes  of  warning  at  any  of 
the  times  mentioned  in  the  complaint  herein 
to  Catherine  Matteson  while  she  was  ap- 
proaching defendant's  track  on  Sacramento 
street  for  the  purpose  of  crossing  the  same, 
still  if  you  further  believe  from  the  evidence 
that  at  any  time  while  Catherine  Matteson 
was  on  Chatmel  street  approaching  said 
track,  and  while  she  was  still  In  a  position 
of  safety,  she  could  by  listening  have  heanl 
defendant's  approaching  train,  or  by  look- 
ing have  seen  it,  and  without  so  doing  at- 
tempted to  cross  defendant's  track  and  was 
Injured,  then  your  verdict  must  be  for  tli* 

defendant"  •     r\r\nit^ 
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"(42)  The  Jury  are  Instructed  that  there  Is 
no  conflict  in  the  evidence  that  at  all  the 
times  Mrs.  Matteson  was  approaching  along 
the  pathway  to  the  crossing  of  the  track 
she  was  in  a  position  of  absolute  safety  up 
to  the  time  she  stepped  in  front  of  the 
train,  and  there  Is  no  mle  of  law  which 
would  charge  any  of  defendant's  employes 
■with  icnowledge  that  while  she  was  in  such 
position  of  safety  she  would  change  her 
position  of  safety  for  one  of  peril.  On  the 
contrary,  the  employes  of  defendant  had  a 
right  to  assume  that  Mrs.  Matteson  was  in 
possession  of  her  faculties  and  would  re- 
tain her  place  of  safety  and  not  recklessly 
expose  hers'3lf  to  danger.  And  even  if  you 
believe  that  Mrs.  Matteson  gave  no  indica- 
tion of  knowledge  of  the  approaching  train, 
still  the  defendant's  employes  were  not 
bound  to  assume  that  she  would  heedlessly 
leave  a  place  of  safety  and  put  herself  upon 
the  track  and  in  danger  of  her  life.  And 
you  are  Instructed,  if  you  believe  from  the 
evidence  that  any  of  defendant's  employes 
saw  Mrs.  Matteson  approaching  the  train 
on  Sacramento  street,  that  such  employ^ 
had  the  right  to  presume  that  Mrs.  Matte- 
son was  In  possession  of  her  ordinary  facul- 
ties and  alert  to  the  danger  which  might 
ensue  from  passing  trains,  and  that  she 
would  not  attempt  to  cross  in  view  of  the 
train,  and  that  therefore  such  employ^  was 
not  required  to  check  the  speed  of  the  train 
In  order  to  enable  Mrs.  Matteson  to  cross 
In  front  of  it,  or  to  ascertain  whether  or 
not  she  was  about  to  do  so." 

2.  Numerous  errors  of  law  are  assigned 
as  occurring  at  the  trial.  In  plalntlfTs'  brief 
some  of  these  are  grouped  under  10  differ- 
ent paragraphs.  These  relate  to  the  question 
of  damages,  which  become  immaterial  in 
view  of  the  verdict  of  the  Jury  that  defend- 
ant was  not  liable  for  the  injury  complained 
of.  Some  others  will  be  noticed.  A  witness 
for  the  plaintiffs  was  asked  whether  the 
alarm  bell  at  the  Channel  street  crossing 
could  be  heard  at  Mrs.  Matteson's  residenca 
The  court  sustained  an  objection  to  the  ques- 
tion as  irrelevant  and  immaterial.  We  can- 
not see  that  it  was  material,  Inasmuch  as 
it  was  an  admitted  fact  that  the  bell  did  not 
ring,  and  that  it  clearly  appeared  that  Mr& 
Matteson  was  familiar  with  the  crossing. 
The  witness  Haley  for  plaintiffs  was  asked 
If  he  saw  any  lights  on  any  of  the  cars. 
The  question  was  refused  on  the  groimd 
that  there  was  no  Issue  raised  by  the  plead- 
ings except  as  to  the  lights  on  the  rear  car. 
The  witness  was  permitted  to  testify  as  to 
lights  on  this  car.  The  ruling  was  not  er- 
ror. The  rear  brakeman,  Siocum,  was  ask- 
ed on  cross-examination  by  plaintiffs  the 
following  question:  "And  you  could  have 
stopped  It  (the  train)  very  liandily,  couldn't 
you,  before  it  reached  Channel  street  cross- 
ing?" Plaintiffs  were  not  injured  by  the 
ruling  excluding  the  question.  The  witness 
had  fully   explained   "ttiat   he  could  have 


stopped  the  train  anywhere."  The  ques- 
tion had  no  necessary  bearing  upon  the  stop- 
ping of  the  train  at  the  crossing.  A  wit- 
ness for  the  plaintiffs  was  asked  to  state 
whether  or  not  be  saw  any  person  on  the  end 
of  the  train  with  a  lantern,  and  the  court 
refused  the  question,  to  which  t^aintiffs 
excepted.  The  question  was  pertinent  and 
should  have  t)een  allowed.  We  do  not  think, 
however,  that  plaintiffs  were  prejudiced  by 
the  ruling,  for  the  witness  Iiad  just  answer- 
ed the  question  whether  he  noticed  any 
brakeman  on  the  rear  platform  of  the  ca- 
lx>ose:  "It  was  so  dark  without  a  person 
was  right  close  up,  and  I  was  pretty  close, 
that  you  could  not  observe  any  one  on  the 
train."  He  had  also  testified  that  he  did  not 
Icnow  at  the  time  that  a  cahoose  car  was  on 
the  train,  and  that  he  saw  no  light  at  any 
place  on  the  train.  Plaintiffs  had  the  bene- 
fit substantially  of  all  that  this  witness 
knew. 

S.  Plaintiffs  asked  for  32  separate  instruc- 
tions, some  of  which  were  given  as  asked. 
Others  were  given  with  some  modifications, 
and  still  others  were  refused.  Ten  instruc- 
tions were  given  at  defendant's  request,  and 
12  on  the  court's  motion.  Plaintiffs  excepted 
to  the  Instructions  asked  by  them  and  given 
with  modifications  by  the  court,  and  excit- 
ed to  the  ruling  of  the  court  in  refusing  to 
give  other  of  their  instructions.  Some  of 
defendant's  Instructions  are  not  objected  to 
In  plaintiffs'  brief,  and  others  are  clialleng- 
ed.  It  would  needlessly  prolong  this  opinion 
to  state  the  grounds  on  wlilch  these  numer- 
ous rulings  of  the  court  may  be  sustained. 
Quite  a  number  of  the  instructions  objected 
to  relate  to  matters  of  damage  which  are 
eliminated  by  the  verdict  Others  of  plain- 
tiffs' instructions,  if  given,  would  have  been 
an  invasion  of  the  exclusive  province  of  the 
Jury.  In  the  instances  where  the  court  mod- 
ified plaintiffs'  proposed  Instructions,  the 
ruling  of  the  court.  It  seems  to  us,  was  nec- 
essary to  make  the  instruction  conform  to 
law.  Others  entirely  Ignored  the  evidence 
of  contributory  negligence  on  the  part  of 
Mrs.  Matteson.  Others  assumed  facts  as 
proven  about  which  the  evidence  was  con- 
flicting. Others  were  framed  on  the  assump- 
tion of  facts  as  proven  as  to  which  there 
was  no  evidence,  and  still  others  contained 
several  distinct  propositions,  Some  of  which, 
if  separately  stated,  were  proper  to  be  giv- 
en, but  which  were  associated  with  proposi- 
tions not  proper  to  be  given.  We  have  given 
all  the  instructions  careful  consideration  and 
are  satisfied  that  no  prejudicial  error  was 
committed  by  the  court  The  jury  ware 
fully  and  correctly  instructed  on  all  pertinent 
points  relating  to  liability  arising  from  neg- 
ligence as  applicable  to  both  parties. 

4.  Defendant  filed  a  general  demurrer  and 
also  a  special  demurrer  to  the  second  amend- 
ed complaint  The  demurrer  was,  on  Novem- 
ber 28.  1904,  sustained  as  to  certain  para- 
graphs and  overruled  as  to  the  balance  of 
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the  complaint,  and  plaintiffs  were  given  10 
days  In  which  to  amend.  Notice  of  the  order 
was  served  on  defendant  on  December  5, 
1904,  also  notifying  defendant  "that  plain- 
tiffs decline  to  amend  their  complaint,"  and 
on  December  12,  1904,  plaintiffs  mored  the 
court  for  a  default  against  defendant  for 
not  senrlng  or  filing  Its  answer  to  the  com- 
plaint, and  also  on  the  same  day  made  a 
written  demand  upon  the  clerk  to  enter  a 
default  against  defendant.  On  December 
19,  1904,  the  court  ordered:  "That  the  mo- 
tion of  plaintiffs  for  a  default  against  de- 
fendant be  dented,  to  which  ruling  of  the 
court  the  plaintiffs  then  and  there  excepted." 
And  the  court  also  ordered  that  defendant 
baTe  10  days  from  and  after  said  December 
19,  1904,  to  answer  plaintiffs'  second  amend- 
ed complaint.  If  defendant  should  be  so  ad- 
Tlsed.  It  appears  from  the  record  that 
plaintiffs'  motion  for  a  default  to  be  entered 
against  defendant  was  made  on  the  seventh 
day  after  notice  to  defendant  above  referred 
to,  and  not  after  10  days,  as  claimed  by 
plaintiffs  In  their  brief.  But,  aside  from  this 
fact,  the  bill  of  exceptions  falls  to  show 
upon  what  grounds  or  upon  what  showing 
the  court  refused  to  order  the  default  of 
defendant  to  be  entered,  or  that  the  record 
contains  all  the  proceedings  upon  the  motion. 
Error  must  be  made  aiSrmatlyely  to  appear, 
and  all  presumptions  must  be  indulged  In 
support  of  the  order.  The  matter  was  with- 
in the  discretion  of  the  court,  abuse  of 
whicb  is  not  shown. 

Upon  full  consideration  of  all  questions 
before  us  upon  the  appeal,  we  discover  no 
prejudicial  error,  and  the  Judgment  Is  there- 
fore affirmed. 

We  concur:    HART,  J.;   BURNETT,  J. 


•  CaL  App.  KS 

KERR  T.  MOORR    (Civ.  334.) 

(Oonrt  of   Appeal,   Third   District,   California 
Aug.  26.  1907.) 

L  SpKcmo  Pkrfobuaitcb— Coupi^iNT— SuT- 

FIOIXHOT. 

Though  an  allegation  of  a  complaint  in  spe- 
dfie  performance  that  the  consideration  which 
plaintiff  was  to  pay  was  adequate  wonld  hardly 
meet  the  requirement  that  the  adequacy  of  the 
consideiatlon  and  mutuality  of  tne  contract 
■honid  be  shown,  yet  the  further  allegation  that 
the  consideration  was  not  disproportionate  to 
the  value  was  sufficient. 

lEi.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  {  358.] 

2.  SAlfE— GORTBACTS   ENFORCEABLE— MOTITAI.- 

xn. 

It  is  proper,  in  determining  whether  a  con- 
tract for  a  conveyance  of  land  is  of  such  a 
diaracter  as  to  warrant  specific  performance, 
to  consider  the  fact  that  vendee,  without  ven- 
dor's objection,  made  improvements  thereon. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §S  132,  133.] 

3.  Same— Definiteness  of  Contract. 

An  agreement  that  first  party  would  sell 
to  the  second  party  certain  land  for  an  amount 
named,  and  that  second  i>arty  agreed  to  pay  that 
amount  when  he  received  a  deed,  that  all  rents 


should  be  considered  as  part  payment,  and  that 
second  party  had  leased  tbo  land  for  a  four- 
year  term  with  the  privilege  of  buying  on  or 
before  the  expiration  of  the  lease,  was  definite 
and  certain  enough  to  be  specifically  enforced. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance.  S$  Ul-OS.] 

4.  Same— DiLiOEKCE. 

Where,  under  an  agreement  that  first  party 
would  sell  to  second  party  certain  land  for  an 
amount  named,  and  that  second  party  hnd  leas- 
ed the  same  for  a  four-year  term,  with  the  privi- 
lege of  buying  on  or  before  the  expiration  of  the 
ieane,  vendee  demanded  a  deed  on  the  last  day 
of  the  lease,  and  within  a  little  over  a  montli 
after  demand  commenced  suit  for  specific  per- 
formance, and  Kuch  delay  was  due  to  vendor's 
conduct,  leading  vendee  to  believe  for  a  time 
that  the  deed  wonld  l>e  executed,  the  action  was 
not  barred  by  the  statute  of  limitations,  and  ven- 
dee was  not  gnilty  of  laches. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  $}  249-231.] 

6.  Tender— Sttpficienct. 

Where  vendee,  after  previous  ineffectual  at- 
tempts to  secure  a  deed  from  vendor  and  pay 
him  the  balance  of  the  price,  went  to  vendor's 
place  of  business  and  put  the  money  on  a  table 
and  presented  a  deed  m  proper  form,  which  he 
asked  vendor  to  execute,  and  on  vendor's  refusal 
deposited  the  money  in  a  hank  and  notified  him, 
the  tender  was  sufficient,  though  the  certificate 
of  deposit  was  payable  to  vendor  and  another: 
the  bank  having  been  directed  to  pay  the  money 
to  vendor  on  his  delivery  of  a  deed  properly 
executed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Tender,  ff  55-37.] 

Appeal  from  Superior  Court,  San  Joaquin 
County ;  W.  B.  Nutter,  Judge. 

Specific  performance  by  J.  C.  Kerr  against 
W.  P.  Moore.  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed. 

Ashley  &  Neumilier,  for  appellant.  A.  Ii. 
Levinaky,  for  respondent 


BURNETT,  J.  This  Is  an  action  for  spe- 
cific performance.  Plaintiff  bad  Judgment, 
from  which  and  from  the  order  denying  bis 
motion  for  a  new  trial  defendant  appealed. 
Appellant  clalfflfl  that  the  record  discloses 
quite  a  number  of  errors,  but  there  are  only 
three  speciflcatious  that  we  deem  of  sufficient 
importance  to  Justify  special  notice. 

1.  The  contention  that  the  complaint  does 
not  state  a  cause  of  action  is  based  upon  the 
assumption  that  sufficient  facts  are  not  al- 
leged to  show  the  adequacy  of  the  considera- 
tion and  the  element  of  mutuality  in  the  con- 
tract In  Windsor  v.  Miner,  124  Cal.  492,  57 
Pac.  386,  it  is  said:  "Speeiflc  performance 
is  an  equitable  remedy,  and  It  Is  incumbent 
upon  the  plaintiff  in  an  action  of  this  char- 
acter to  show  both  in  the  averments  of  bis 
pleading  and  in  the  evidence  at  the  trial  that 
he  is  entitled  to  the  equitable  relief  which  he 
seeks."  In  Arguello  v.  Bours,  67  Cal.  447,  8 
Pac.  49,  this  advice  Is  given:  "In  view  of 
the  Intimation  In  Bruck  v.  Tucker,  42  Cal. 
346,  It  will  always  be  safer  to  aver  (as  was 
done  In  this  case)  that  the  price  paid  was 
a  Just  and  fair  price  and  the  full  value  of 
the  premises."    The  complaint  her&-con^n»> 
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this  allegation:  "That  the  oonslderation  wblch 
the  said  plaiatlS  was  to  pay  to  the  said  de- 
fendant, and  which  the  said  defendant  was 
to  receive  from  the  said  plaintiff  for  the 
lands  herein  described,  was  adequate  in 
amount  and  not  disproportionate  to  the  value 
of  said  lands."  To  allege  that  It  "was  ade- 
quate in  amount"  would  hardly  meet  the  re- 
quirement of  this  rule,  as  that  Is  the  aver- 
ment of  a  legal  conclusion,  but  "not  dispro- 
portionate to  the  value"  Is  rather  a  circum- 
locutory form  for  "equal  In  value,"  and  we 
thinl;  it  Is  sufficient  Besides,  there  is  an 
allegation  that  the  plalntifT  expended  $600  in 
improvements  on  the  land  within  the  knowl- 
edge of  defendant  and  without  his  objection. 
It  was  proper  to  consider  this  clrcimistance 
In  determining  whether  It  was  a  case  Jufitifl- 
able  in  an  action  for  specific  performance. 
The  element  of  mutuality  must  be  present  in 
a  contract  before  it  can  be  enforced  by  ei- 
ther party,  but,  as  said  In  Sayward  v.  Hough- 
ton, 119  Cal.  548,  61  Pac.  854,  52  Pac.  44: 
"Assuming  that  the  element  of  mutuality  was 
ladiing  at  the  time  the  contract  was  entered 
into,  it  was  supplied  upon  the  offer  of  per- 
formance being  made  by  plaintiff,  since  there- 
by the  remedy  to  enforce  it  clearly  became 
mutual."  Thurber  v.  Meves,  119  Cal.  35,  50 
Pac.  KiC.I,  51  Paa  636;  WoodrufT  v.  Wood- 
ruff, 44  N.  J.  Eq.  349.  16  Atl.  4,  1  I,.  R.  A. 
880;  Uicbards  v.  Green,  23  N.  J.  Eq.  536. 

2.  The  action  was  not  barred  by  the  statute 
of  limitations,  nor  woa  plaintiff  guilty  of 
Inches.  We  understand  the  contract  to  con- 
stitute a  lease  with  an  option  to  buy.  It  may 
be  Inartlflcially  drawn,  but  the  intention  of 
the  parties  seems  clear.  It  was  agreed  that: 
"The  said  party  of  the  first  part  (W.  P.  Moore) 
*  *  *  agrees  to  sell  and  convey  unto  the 
said  party  of  the  second  part  (J.  C.  Kerr) 
that  certain  lot  or  parcel  of  land  *  *  • 
for  the  sum  of  nine  hundred  dollars  and  the 
said  party  of  the  second  part  agrees  to  pay 
to  the  said  party  of  the  first  part  the  said 
sum  of  nine  hundred  dollars  as  follows,  to 
wit:  To  be  paid  when  the  party  of  the  sec- 
ond part  asks  for  and  receives  a  deed  for  the 
within  described  land  and  is  further  agreed 
that  all  rents  be  excepted  and  considered 
as  part  payment  on  said  land.  The  party  of 
the  second  part  having  leased  the  within  de- 
scribed land  for  the  term  of  four  years  from 
the  first  d.ny  of  December,  1899,  at  the  year- 
ly rental  of  seventy-five  dollars  with  the  priv- 
ilege of  buying  the  same  on  or  before  the 
expiration  of  said  lease."  It  is  true  that 
plaintiff  did  not  exercise  his  option  of  buying 
the  land  until  the  last  day  of  the  lease,  but 
he  was  actiug  within  the  terms  of  the  agree- 
ment If  the  land  in  the  meantime  had  great- 
ly Increased  In  value.  It  might  be  that  speelllc 
performance  should  be  denied;  but  the  evi- 
dence discloses  no  increase  in  Its  value.  The 
contract  was  definite  and  certain  enough  to  be 
enforced,  and  the  evldpnce  shows  that  It  was 
not  Inciiultable.  Suit  w;is  l.niiiL'lit  .Tannary 
e,  1904,  within  a  little  over  u  uiuuth  after 


demand  waa  made  for  a  deed,  and  even  that 
delay  was  excused  by  the  conduct  of  defend- 
ant, who  led  plaintiff  for  a  time  to  believe 
that  the  deed  would  be  executed. 

a  The  tender  was  sufiacient  Plaintiff  tes- 
tified: "I  met  defendant  on  the  street,  and 
I  told  him  I  was  ready  to  pay  up  the  money, 
had  the  money,  for  him  to  come  in  and  make 
me  a  deed,  and  I  would  pay  him  the  money. 
He  said  he  didn't  have  time,  and  I  said  It 
won't  take  long,  only  a  few  minutes.  I  had 
the  money  In  my  pocket,  and  as  I  went  to 
poll  It  out  of  my  pocket  he  drove  off."  This 
first  conversation  and  offer  to  pay  took  place 
November  SOth.  Plaintiff  had  several  suc- 
ceeding conversations  with  defendant  of  simi- 
lar import,  in  one  of  which  he  told  defend- 
ant that  the  money  was  at  Bruml's  store, 
and  Moore  said:  "Just  let  the  money  rest 
there  a  few  days,  and  we  will  go  to  town  and 
examine  the  records,  and  if  the  records  are 
all  right  I  will  make  you  a  deed."  Finally, 
defendant  agreed  to  meet  plaintiff  at  Stock- 
ton on  Saturday,  and  if  the  records  were  all 
right  he  would  make  the  deed;  but  he  failed 
to  keep  his  appointment,  and  when  plaintiff 
went  to  see  him  Monday  be  said  he  did  not 
go  to  the  recorder's  office,  but  went  to  see 
his  lawyer  and  plaintiff  "was  out"  Plaintiff 
on  December  ISth,  went  to  defendant's  place 
of  business  and  put  $000  on  the  table  and  pre- 
sented a  deed  In  proper  form  and  asked  de- 
fendant to  execute  it  On  his  refusal  the 
money  was  deposited  to  his  credit  in  the 
Stockton  Savings  Bank,  and  he  was  notified 
of  it  It  is  true  that  the  certificate  of  de- 
posit was  made  payable  to  A.  li.  Levlnsky  oi 
William  P.  Moore,  but  the  bank  was  directed 
to  pay  the  money  to  the  defendant  upon  his 
delivery  of  the  deed  properly  executed,  and 
the  evidence  shows  that  the  defendant  upon 
that  condition  could  have  secured  the  money 
at  any  time,  although  in  this  class  of  cases 
there  seems  no  reason  why  the  tender  should 
be  kept  good  (Sayward  v.  Houghton,  supra), 
as  the  plaintiff  by  the  Judgment  would  be 
required  to  pay  the  purchase  money  before  re- 
ceiving the  deed.  The  plaintiff  did  all  that 
the  law  demands.  Englander  v.  Rogers.  41 
Cal.  422;  Chatfield  ▼.  Williams,  85  Cai.  521, 
24  Pac.  839. 

The  cases  cited  by  appellant  to  sustain  bis 
imsltion  are  not  in  point  here,  and  we  have 
considered  It  nnnecesssary  to  refer  to  them 
specifically. 

The  Judgment  and  order  are  affirmed. 

We  concur:    CIIIPMAN,  P.  J.;  HART.  J. 

<  Cal.  App.  29S 
BOSH  V.  NYE.  State  Controller,"  et  «1. 
(Civ.   308.) 

(Court   of  Appeal,   Third    'Pistrict,   California. 
Aug.  20,  1907.) 

1.  JoDOEs— Creation  of  Ofticb— Powers  of 
Legislature. 

Under  Const,  art.  6,  (  0,  authorizing  the 
Lcpislntiire  to  iiioronse  or  diminish  the  number 
of  judges  of  the  superior  court  in  any  county  in 
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the  state,  the  Le^isUtore  hu  lucb  incidental 
power    not    inconsistent    with    other    provisions 
of  the  organic  law  as  it  may  deem  essential  to 
the  power  expressly  conferred. 
2.  Same— Appointment— Vacahoi«»—Con8T1- 

TUTIOHAL  PkOVISIONS. 

Act  March  20,   1003  (St  1903.  p.  315,  c. 

301),  providine  for  an  additional  judge  of  the 
Shasta  superior  court,  the  incnmbput  to  be  ap- 
pointed by  the  Governor  to  hold  office  until  the 
orst  Monday  after  January  1,  1007,  and  for  the 
election  in  November,  lOOo,  of  a  Judge  to  be  the 
appointee's  successor  and  hold  oflice  for  the 
regular  constitutional  term,  was  not  in  viola- 
tion of  Const,  art.  6,  I  6,  fixing  the  term  of 
superior  jiidzes,  and  providing  that  if  a  vacancy 
occur  the  Governor  shall  appoint  a  person  to 
hold  the  office  until  the  election  and  qualifica- 
tion of  a  judge  to  fill  the  vacancy,  etc.,  as  such 
constitutional  provision  has  no  application  to 
the  provisional  arrangement  for  the  fiUinjg  of 
•  newly  created  office  of  judge  for  a  provisional 
term. 
8.  Samk. 

Const,  art.  6*  i  9,  aathorising  the  Legisla- 
tore  to  increase  or  diminish  the  number  of 
superior  court  judges  in  any  county,  authorized 
so  much  of  Act  March  20,  1905  (St.  lOO.'S.  p. 
315,  c.  301),  providing  for  an  additional  judge 
of  Shasta  superior  court  as  authorized  the 
appointment  by  the  Governor  of  a  person  to  fill 
such  office  until  the  commencement  of  the  next 
constitutional  term, 
4.  Sams— QtTAtmcATiON. 

A  person  appointed  judge  of  the  superior 
court  is  not  eligible  to  assume,  control,  and  dis- 
charge the  duties  of  his  office  until  he  has  quali- 
fied as  required  by  law. 
6.  Same— Term— Determination. 

Act  March  20,  1005  (St.  1905,  p.  315,  c. 
801),  provided  for  an  additional  judge  of  the 
superior  court  and  conferred  power  on  the  Gov- 
ernor to  appoint  a  person  to  hold  such  office  un- 
til the  first  Monday  after  January  1,  1907,  when 
the  appointee's  successor  elected  at  the  Novem- 
ber, 1006,  election  should  assume  office.  The  Gov- 
ernor appointed  D.,  who  refused  and  failed  to 
4]nalify,  whereupon  petitioner  was  appointed  and 
qualified,  and,  his  successor  having  failed  to 
qualify  within  the  time  prescribed  by  law,  peti- 
tioner claimed  to  bold  over  under  Const,  art.  6, 
{  6,  declaring  that  a  jud^e  appointed  to  fill 
vacancies  shonld  hold  until  the  election  and 
onalification  of  a  judge  to  fill  the  vacancy,  etc 
Held,  that  the  failure  of  D.  to  qualify  did  not 
create  a  vacancy  in  the  provisional  term,  but 
that  such  term  was  not  filled  until  petitioner 
qualified  under  his  appointment,  and  that  peti- 
tioner's term  ended  on  the  date  specified,  re- 
gardless of  his  successor's  failure  to  qualify. 

Appeal  from  Superior  Court,  Shasta  Oovn- 
ly;   Cbas.  M.  Head,  Judge. 

Petition  for  a  writ  of  mandate  by  George 
W.  Bush  against  A.  B.  Nye,  as  State  Conr 
troller,  and  another.  Demurrer  to  writ  mw- 
talned.    Petition  denied. 

Morrison,  Cope  &  Brobeck,  for  appellant 
tJ.  8.  Webb,  At^.  Gen.,  (or  respondents. 

HART,  J.  This  Is  a  petition  for  a  writ  of 
mandate,  addressed  directly  to  tbis  court,  to 
compel  the  respondents  to  draw  their  war- 
rants, upon  the  treasuries  of  tbe  state  of 
California  and  the  county  of  Shasta,  respec- 
tively, in  favor  of  tbe  petitioner,  for  such 
sum  or  sums  as  are  alleged  to  be  now  due 
and  payable  to  said  petitioner  for  and  on  ac- 
<wunt  of  bis  salary  as  a  judge  of  the  superior 
«ourt  of  the  said  county  of  Shasta. 


The  oontroversy  arises  out  of  the  following 
facts:  The  Legislature,  on  tbe  20tb  day  of 
March,  1903,  passed,  and  tbe  Governor  ap- 
proved, an  act  entitled  "An  act  to  increase 
tbe  number  of  judges  of  tbe  superior  court 
of  tbe  county  of  Shasta,  state  of  California, 
and  for  tbe  appointment  of  such  additional 
judge."  St  1905,  p.  315,  c.  301.  By  said 
act  tbe  number  of  Judges  of  tbe  superior 
court  in  and  for  the  county  of  Shasta  was  In- 
creased from  one  to  two.  Thereafter  tbe 
Honorable  Geo.  C.  Pardee,  then  the  Gover- 
nor of  tbe  state  of  (>ilifomia,  under  and  by 
virtue  of  the  powers  conferred  upon  bim  by 
tbe  Constitution  and  by  tbe  provisions  of 
said  act  of  the  Legislature,  duly  appointed 
and  commissioned  one  Thomas  B.  Dozier  to 
the  said  office  of  judge  of  the  superior  court 
provided  for  by  said  act  but  said  Dozier 
"failed,  neglected,  and  refused,  within  tbe 
time  prescribed  by  law  or  at  all  to  qualify 
for  tbe  said  office,"  etc.  Thereafter  the 
Governor  appointed  tbe  Honorable  Geo.  W. 
Bush,  the  petitioner  herein,  to  said  office, 
and  said  Bush  thereupon  duly  qualified 
and  entered  upon  tbe  discharge  of  the  duties 
of  said  office.  The  act  provides  that  tbe  ap- 
pointee of  the  (3oTemor  should  bold  tbe  office 
and  exercise  its  duties  until  tbe  first  Monday 
after  the  1st  day  of  January,  1907,  and  that 
"at  tbe  next  general  election  to  be  held  in 
November,  A.  D.  1906,  one  additional  judge 
of  said  superior  court  shall  be  elected  In 
said  county  who  shall  be  the  successor  to  the 
judge  appointed  hereunder  to  hold  office  for 
tbe  term  prescribed  by  tbe  Constitution  and 
by  law."  Accordingly,  at  the  general  state 
election  held  on  tbe  6tb  day  of  November, 
1906,  tbe  voters  of  Shasta  county  voted  for 
and  elected  a  successor  to  the  petitioner  for 
the  term  of  six  years,  to  begin  on  and  after 
tbe  first  Monday  after  the  1st  day  of  Janu- 
ary, 1907.  The  petitioner  and  tbe  Honorable 
Chas.  M.  Head  were  rival  candidates  for  the 
office  at  said  election,  and  the  latter,  baring 
received  tbe  highest  number  of  votes  for  tbe 
same,  was  declared  elected  thereto.  It  is  al- 
leged in  the  petition  that  "tbe  said  Charles 
M.  Head  failed,  refused,  and  neglected  within 
the  time  prescribed  by  law  or  at  all  to  qual- 
ify to  and  for  the  office  of  judge  of  tbe  so- 
perlor  court  of  Shasta  county,  to  wbicb  he 
bad  been  declared  elected."  It  is  further 
stated  "that  on  and  after  the  first  Monday 
after  the  first  day  of  January,  1907,  the  said 
Geo.  W.  Bush  was  then  and  there  the  duly 
qualified  and  acting  judge  of  said  superior 
court,  and  did  continue  to  perform  the  duties 
of  such  office  and  to  occupy  the  same  In  ac- 
cordance with  tbe  Constitution  and  laws  of 
the  state  of  California."  A  demurrer  to  tbe 
petition,  based  upon  tbe  grounds  that  said 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  was  filed  by  the  At- 
torney General.  The  single  question  thus 
presented  for  determination  Is:  Could  the 
petitioner,  under  the  circumstances  exhibited 
by   the   allegations  of  the  petition,  legally 
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continue  to  hold  and  exercise  the  duties  of 
the  office  to  which  he  had  been  appointed  aft- 
er the  expiration  of  the  term  fixed  by  the  act 
of  the  Legislature  and  for  which  he  was  ap- 
pointed and  until  his  successor  was  elected 
and  qualified?  The  solution  of  this  question 
Involves  the  construction  and  application  of 
certain  provisions  of  the  Constitution  deal- 
ing with  the  term  or  terms  of  judges  of  the 
superior  court 

Section  2  of  the  act  creating  an  additional 
Judge  of  the  superior  court  in  and  for  the 
coimty  of  Shasta  reads  as  follows:  "Within 
thirty  days  after  the  passage  of  this  act  the 
Governor  shall  appoint  one  additional  judge 
of  the  superior  court  In  the  county  of  Shasta, 
state  of  California,  who  shall  hold  office  un- 
til the  first  Monday  after  the  first  day  of 
January,  A.  D.  1907.  At  the  next  general 
election  to  be  held  in  Xovember,  A.  D.  1006, 
one  additional  judge  of  said  superior  court 
shall  be  elected  in  said  county  who  shall  be 
the  successor  to  the  judge  appointed  hereun- 
der to  hold  office  for  the  term  prescribed  by 
the  Constitution  and  by  law."  St.  1905,  p. 
S16,  c.  301.  So  much  of  section  6  of  article 
6  of  the  Constitution  as  is  pertinent  to  this 
Inquiry  reads  as  follows:  "»  •  •  The 
term  of  office  of  judges  of  the  superior  courts 
shall  be  six  years  from  and  after  the  first 
Monday  of  January  next  succeeding  their 
election.  •  •  *  If  a  vacancy  occur  in  the 
office  of  judge  of  the  superior  court,  the  Gov- 
ernor shall  appoint  a  person  to  hold  the  office 
until  the  election  and  qualification  of  a  judge 
to  fill  the  vacancy,  which  election  shall  take 
place  at  the  next  succeeding  general  election, 
and  the  judge  so  elected  shall  hold  office  fox 
the  remainder  of  the  unexpired  term." 

The  contention  of  the  petitioner  is  that, 
having  been  appointed  by  the  Grovemor  to 
fill  a  vacancy  in  the  office  of  judge  of  the 
superior  court,  he  was  entitled  to  hold  such 
office  until,  In  obedience  to  the  commands  of 
said  section  0  of  article  6  of  the  Constitution, 
his  successor  was  elected  and  qualified.  The 
failure  of  Judge  Head,  who  It  Is  alleged  was 
elected  as  his  successor  at  the  next  general 
state  election  after  the  vacancy  occurred  and 
which  was  filled  by  appointment,  to  qualify 
within  the  time  prescribed  by  law  brought 
about,  it  is  urged,  the  contingency  referred  to 
by  section  6  of  article  6  of  the  Constitution 
upon  which  he  was  entitled  to  hold  over  and 
until  bis  successor  was  elected  and  qualified. 
It  is  agreed  that  by  and  from  the  very  mean- 
ing of  the  word  "vacancy"  itself  the  passage 
of  the  act  providing  the  additional  judge 
created.  Ipso  facto,  a  vacancy  in  the  office  of 
such  judge;  but  petitioner  argues  that  a  sec- 
ond vacancy  occurred  when  Dozier,  having 
been  appointed,  by  the  Governor  to  the  office, 
refused  or  failed  to  qualify  therefor.  In  oth- 
er words,  as  we  understand  petitioner's  ar- 
gument, the  provisions  of  the  act  authorizing 
the  Governor  to  appoint  for  the  term  fixed 
by  the  act,  if  valid  at  all,  became,  by  the  ap- 
pointment of  Dozier,  functus  officio,  and  the 


power  of  the  Goremor  to  appoint  thereunder 
consequently  null  and  void,  and  that  the  ap- 
pointment of  Bush  by  the  executive  thereaft- 
er could  have  been  made  by  virtue  of  ao  oth- 
er authority  than  that  conferred  by  the  Con- 
stitution. It  is  further  argued  that  so  much 
of  the  act  under  consideration  as  attempted 
to  fix  a  determinate  term  for  the  newly  creat- 
ed office  Is  unconstitutional,  because  the  Con- 
stitution Itself  has  established  all  the  various 
terms  of  a  Judge  of  a  superior  court  These 
several  contentions  by  petitioner  are  plausi- 
bly and  ably  presented,  but  we  think  an  ex- 
auiin.ation  of  them  will  show  them  to  be  un- 
tenable. We  are  of  the  opinion  that  section 
G  of  article  6  of  the  Constitution  has  no  ap- 
plication to  the  case  under  the  facts  discov- 
ered by  the  record.  We  are  rather  of  the 
conviction  that  the  whole  question  here  is  de- 
terminable by  the  provisions  of  section  9  of 
article  6  of  the  Constitution,  and  that  the 
Legislature  by  the  creation  of  an  additional 
judge  of  the  superior  court  of  Shasta  county, 
and  prescribing  the  provisional  term  thereof, 
acted  clearly  within  the  power  thus  confer- 
red upon  it  It  will  not  be  denied  that  the 
Legislature  would  exceed  its  power  were  it 
to  attempt  to  interfere,  by  enlarging  or  di- 
minishing, with  the  terms  of  Judges  of  the 
superior  court  prescribed  by  section  6  of  ar- 
ticle 6  of  the  Constitution:  but  In  the  case  at 
bar  there  was  no  such  attempt  by  the  Legis- 
lature, nor  does  the  term  fixed  by  the  act  In 
any  manner  or  degree  trespass  upon  or  In- 
terfere with  the  terms  fixed  by  section  6  of 
said  article.  Section  0  of  article  6  reads: 
"  •  •  •  The  Legislature  of  the  state  may, 
at  any  time,  two-thirds  of  the  members  of 
the  senate  and  two-thirds  of  the  members  of 
the  assembly  voting  therefor,  increase  or  dl- 
minLsh  the  number  of  judges  of  the  superior 
court  In  any  county,  or  city  and  county,  in 
the  state."  The  power  thus  rested  in  the 
Legislature  by  the  Constitution  Is  necessa- 
rily accompanied  bv  such  other  power,  not  In- 
consistent with  other  provisions  of  the  or- 
ganic law,  as  the  Legislature  may  deem  es- 
sential to  exercise  In  order  to  execute  and  en- 
force the  power  expressly  conferred.  There- 
fore It  may  arrange  provisionally  for  the  fill- 
ing of  the  vacancy  occurring  in  said  office 
with  the  creation  thereof  until,  if  it  be,  as 
here,  an  elective  office,  the  people  shall  have 
been  afforded  an  opportunity  under  the  law 
of  filling  It  themselves  by  the  election  of 
some  one  to  discharge  its  duties  for  and  dur- 
ing the  regular  term  thereof.  As  was  said 
in  People  v.  Maikham,  104  Cal.  232,  37  Pac. 
918:  "Whenever  one  of  these  new  offices  Is 
created,  there  Is,  of  course,  a  necessity  that 
It  should  be  provisionally  filled  In  some  man- 
ner until  the  commencement  of  a  regular 
constitutional  term,  and  if  the  Constitution 
is  silent  upon  this  polut,  the  power  of  the 
Legislature  to  make  such  provisional  ar- 
rangement by  statute  cannot  be  questioned." 
In  the  case  before  us,  tlie  legislature,  in 
making  the  "provisional  arrangement"  for 
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filling  tbe  vacancy  In  the  tenn  of  the  addi- 
tional Judge,  has  Been  fit  to  fix  that  tenn  for 
a  specified  and  determinate  i)eriod,  covering 
the  entire  time  during  which  the  term  could 
run  without  Impinging  upon  any  terms  estab- 
lished by  the  Constitution  and  beyond  which, 
under  that  Instrument,  it,  of  course,  could 
not  extend.  In  other  words,  the  term  was  so 
prescribed  by  the  act  of  the  Legislature  aa  to 
terminate  on  the  very  day  on  which  the  con- 
stitutional term  of  six  years  would  begin.  It 
Is  thus  readily  to  be  seen  that  there  is  nothing 
in  the  provisions  of  the  act  as  to  the  provi- 
sional term  of  the  office  which  can  by  any 
possible  construction  be  held  to  be  In  conflict 
with  any  of  tbe  provisions  of  section  6  of  ar- 
ticle 6  of  the  Constitution.  The  Legislature 
baving  fixed  a  determinate  period  as  consti- 
tnting  tbe  provisional  term  of  tbe  office,  said 
term,  as  we  have  seen,  expiring  coincidently 
with  the  beginning  of  the  constitutional  term, 
tbe  appointment  by  tbe  Governor  to  fill  tbe 
vacancy  in  that  term  was,  necessarily,  an  ap- 
pointment for  tbe  full  term.  The  appoint- 
ment could  not  be  made  to  extend  to  a  time 
when  "his  successor"  was  elected  and  quali- 
fied, because,  under  the  provisions  of  the  act; 
while  the  appointee  held  the  office,  there 
could  be  no  vacancy  in  that  term  necessitat- 
ing the  election  and  qnaliflcation  of  "his  suc- 
cessor" to  that  term,  and  a  vacancy  could 
only  be  caused  therein  by  his  own  death  or 
resignation  or  retirement,  from  any  reason, 
before  the  expiration  of  the  provisional  term 
fixed  by  the  act  And  It  Is  our  opinion  that  if 
such  a  vacancy  had  occurred  the  appointment 
by  the  Governor  of  bi»  first  appointee's  suc- 
cessor would  be  only  for  the  remainder  of  the 
anexplred  provisional  term.  Our  reason  for 
expressing  this  view  Is  because  we  are  of  tbe 
opinion,  aa  before  stated,  that  the  provisions 
for  filling  a  vacancy  In  the  office  of  judge  of 
tbe  superior  court  found  In  section  6  of  article 
6  of  tbe  Constitution  have  no  application  to 
the  provisional  arrangement  which  it  Is  com- 
petent for  the  licglslature  to  make  with  ref- 
erence to  the  filling  of  a  newly  created  office 
of  Judge  for  the  time  Intervening  the  time  of 
the  creation  of  said  office  and  the  time  when, 
under  the  Constitution,  a  regular  term  there- 
of i«  to  begin.  We  think  that  that  section 
of  article  6  has  reference  exclusively  to  va- 
cancies occurring  in  tbe  constitutional  term 
of  that  office,  and  that  this  conclusion  is  sus- 
tained by  reason  of  tbe  fact  that  by  the  act 
of  the  creation  of  an  additional  Judge  of  the 
superior  court  the  Legislature  is  controlled 
entirely  by  section  9  of  article  6,  supra,  not 
only  as  to  the  creation  of  tbe  office,  but  also 
aa  to  making  "provisional  arrangement"  for 
filling  the  same  ad  interim. 

It  follows  from  the  views  thus  repressed 
tbat  tbe  proposition  that  the  failure  of  Doz- 
ier  to  qualify  after  his  appointment  created 
a  "second  vacancy"  in  the  provisional  term 
fixed  by  the  Legislature  is  of  no  importance 
in  the  decision  of  the  main  question.  But  it 
may  be  well  to  say  that  we  are  not  prepared 


to  accept  u  aoond  law  tbe  oontentian  that 
tbe  mere  appointment  of  Dozier  amounted  to 
the  filling  of  the  vacancy  synchronously  hap- 
pening with  tbe  creation  of  the  office,  and 
that  bla  failure  to  qnalll^  caused  a  second 
vacancy  in  the  provisional  term.  The  ap- 
pointment of  DoEler  wonld  rather  appear  te 
have  been  an  ineffectual  attempt  of  the  ecc- 
ecutlve  to  fill  the  vacancy  occurring,  ipso  fac- 
to, with  tbe  creation  of  tbe  additional  Judge; 
that  the  Governor  could  succeed  in  filling  the 
vacancy  in  the  term  fixed  by  tbe  act  only 
when  whosoever  he  might  appoint  accept- 
ed sucb  office  by  qualifying  within  the  time 
required  by  law.  It  would  seem  that,  in  or- 
der to  fill  the  vacancy,  two  facts  should  exist 
concurrently  at  some  time,  to  wit:  The  fact 
of  appointment  and  the  fact  of  acceptance. 
Or,  as  we  would  say  In  contracts,  the  minds 
of  the  executive  and  his  appointee  should 
meet  before  the  vacancy  could  be  filled ;  and 
it  is  obvious  tliat,  after  the  appointment,  the 
act  of  actual  acceptance  could  be  manifested 
only  by  the  fact  of  qualifying  by  the  appoin- 
tee. The  act  of  acceptance  did  not  occur  in 
the  case  of  Dozier,  and  tbe  vacancy  still  re- 
mained, we  think,  the  same  "old  vacancy." 
If  a  man  is  offered  a  chair  in  which  to  sit, 
but  refuses  and  does  not  In  fact  sit  in  the 
chair,  the  latter,  so  far  as  that  man  is 
concerned,  remains  unoccupied  and  vacant. 
There  can  b^  discovered  no  distinction  be- 
tween the  two  propositions.  Can  it  be  truth- 
fully said  that  Dozier,  by  the  mere  act  of  bis 
appointment  by  tbe  executive,  is  an  ex  Judge 
of  tbe  superior  court  of  Shasta  county?  Un- 
der our  laws,  no  man  elected  to  the  office  of 
Judge  of  the  superior  court  is  eligible  to  as* 
snme  control  and  discharge  the  duties  of  that 
office  until  he  has  qualified  as  required  by 
law.  And,  If,  after  his  appointment  or  elec- 
tion, he  does  not  qualify  and  does  not  assume 
to  discharge  tbe  duties  of  said  office,  as  nn- 
der  such  circumstances  he  would  bare  no  le- 
gal right  to  do,  it  could  not  be  said  that  he 
had  occupied  the  office  by  reason  of  tbe  mere 
appointment  any  more  correctly  than  it  could 
be  said  that  the  man  refusing  to  sit  in  the 
chair  had  occupied  tbe  chair. 

Our  conclusion  is:  That  it  was  competent 
for  the  L^lslature  under  section  9  of  article 
6  of  the  Constitution,  to  fix  the  provisional 
term  of  tbe  additional  Judge  to  cover  a  de- 
terminate period  of  time,  so  long  as  the  term 
so  fixed  did  not  interfere  with  or  trench  upon 
the  terms  established  by  the  Constitution  it- 
self. That  the  Legislature  In  thus  fixing  such 
term  was  entirely  controlled  by  said  section 
9  of  article  6  of  tbe  Constitution.  (2)  That 
the  term  so  fixed  by  the  act  under  review  did 
not  Interfere  with  or  trespass  upon  any 
terms  fixed  by  the  Constitution  itself.  (3) 
That  the  pi^vlslonal  term  fixed  by  the  act,  in 
analogy  to  the  regular  constitutional  terms  of 
Judges  of  the  superior  courts,  expired,  ex  vt 
termini,  at  the  time  to  which  it  was  limited, 
or  with  the  beginning  of  the  succeeding  con- 
stitutional term.    (4)  That  therefore  and  of 
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necessity  the  term  of  the  appointee  of  the 
Governor  ceased  absolutely  with  the  expira- 
tion of  said  provisional  term. 

For  the  foregoing   reasons   the   demurrer 
will  be  sustained,  and  the  writ  denied. 

We    concur:     CHIPMAN,    P.    J.;     BUR- 
NETT, J. 


e  Cal.  App.  284 

UNION  ICB  OO.  ▼.  DOYLE  et  al.    (Civ.  354.) 

(Court  of  Appeal,   Third   District,   California. 
Aug.  26,  1907.) 

1.  Pleading  —  Demurbeb  —  Special  Deuttb- 

RER. 

Where  a  complaint  states  imperfectly  all 
the  facts  essential  to  a  recovery,  a  demurrer, 
to  be  effectual,  must  be  special  and  point  out 
the  very  defect. 

[Ed.  Note. — For  coses  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {8  510.  511.] 

2.  Reformation    oir    Instbuuents  —  Com- 
plaint. 

L.,  being  the  owner  of  the  whole  of  a  quar- 
ter section  of  land  on  the  east  half  of  which 
was  an  ice  plant,  acquired  the  plant,  and  later 
intended  to  and  in  tact  believed  that  he  had 
conveyed  the  same  with  the  east  half  to  defend- 
ant ice  company.  The  deed,  however,  in  fact 
conveyed  the  west  half  of  such  quarter  section, 
which  was  rocky  and  worthless,  for  the  ice 
business.  Immediately  after  the  conveyance,  de- 
fendant ioe  company  took  possession,  believing 
that  the  land  was  the  east  half  of  the  quarter 
section^  and  subsequently  conveyed  the  plant 
to  plaintiff  under  the  same  description.  The 
mistake  was  not  discovered  until  years  after- 
wards, when  D.  claimed  to  own  the  plant  under 
a  deed  from  L.  to  the  east  half  of  the  section 
which  was  also  made  under  a  mistaken  impres- 
sion by  both  D.  and  L.  that  the  lands  conveyed 
to  him  were  not  those  occupied  by  plaintiff. 
Held  that  a  complaint  alleging  such  facts  suffi- 
ciently charged  that  the  mistake  was  mutual 
so  as  to  authorize  reformation  of  the  deeds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  %%  141- 
140.] 

3.  Same— Consideration. 

Where  a  complaint  for  the  reformation  of 
a  deed  to  certain  land,  in  connection  with  the 
conveyance  of  an  ice  plant  thereon,  alleged  that 
the  grantors  sold  the  plant  and  land  in  order 
to  secure  payment  of  a  debt  due  them  from 
the  owners  of  the  plant,  it  sufficiently  alleged 
the  receipt  of  a  consideration  for  the  convey- 
ance to  render  the  complaint  for  reformation 
impervious  to  a  general  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  {  142.] 

4.  LlMTTATION     OF     ACTIONS  —  RECOVEBT     OF 

Real  Property. 

A  suit  to  reform  a  deed  is  one  for  the  re- 
covery of  real  property,  the  correction  of  the 
deed  being  merely  incidental,  and  is  therefore 
within  the  five  years'  limitation  prescribed  by 
Code  Civ.  Proc.  8  318,  for  actions  for  the  re- 
covery of  real  property,  and  not  within  section 
338,  subd.  4,  limiting  actions  for  relief  from 
fraud  or  mistake  to  three  years. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  {§  75,  175.] 

5.  Equity— Laches. 

Laches  will  not  he  Imputed  to  a  complain- 
ant if  it  appears  that  his  negligence  has  not  re- 
sulted in  prejudice  to  the  opposite  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  %%  212-214.1 


6.  Reformation  of  iNgrRtrMEjcTS— Laches. 

Land  was  conveyed  to  plaintiff's  grantor  in 
1898;  the  deed  describing  it  as  the  west  half 
of  a  certain  quarter  section,  instead  of  the  east 
half,  which  was  intended  to  be  convoyed.  The 
deed  to  complainant  contained  the  same  mistake, 
which  was  not  discovered  until  1904,  when  D., 
under  a  conveyance  of  the  east  half  of  the  quar- 
ter section  which  was  intended  to  convey  the 
west  half,  claimed  to  be  the  owner  of  the  land, 
and  shortly  after  this  suit  was  brought  to  cor- 
rect the  mistake.  Held,  tliat  the  complainant 
was  not  barred  by  laches;  the  owners  of  the 
west  half  not  having  changed  their  jjosition  to 
their  prejudice  in  the  meantime. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  §$  119- 
121.] 

7.  Appeal— Findings  of  Fact— Review. 

ITindings  of  fact  in  the  trial  court,  based 
on  conflicting  evidence,  will  not  be  set  aside  on 
appeal  because  of  insufficiency  of  the  evidence. 

8.  Reformation  of  In8tbttmbnt»-<!onsidbb< 

ATION. 

In  a  suit  to  reform  a  deed,  evidence  held 
to  sustain  a  finding  that  the  grantor  received 
a  consideration  for  the  conveyance. 

9.  Same— Equal  Equities. 

Where,  in  a  suit  to  reform  a  deed,  mutual 
mistake  in  the  description  was  established,  and 
defendant  D.,  a  subsequent  purchaser  of  the 
land  intended  to  be  conveyed,  testified  that  he 
knew  before  the  date  of  the  deed  to  him  that 
a  fractional  portion  of  the  land  purchased  had 
been  transferred  by  his  grantors  to  plaintiff's 
predecessor,  and  it  also  appeared  that  D.  resided 
in  the  neighborhood  and  was  employed  as  a 
bookkeeper  by  one  of  his  grantors,  and  that 
he  learned  the  facts  concerning  the  original 
transfer,  plaintiff  was  not  barred  from  relief  un- 
der the  rule  that  where  the  equities  are  equal 
relief  would  be  denied. 

Appeal  from  Superior  Court,  Placer  Coun- 
ty; J.  B.  Prewltt,  Judge. 

Suit  by  the  Union  Ice  Company  against  P. 
M.  Doyle  and  otners.  From  a  Judgment  for 
complainant,   defendants    appeal.     Affirmed. 

L.  L.  Chamberlain,  for  appellants.  Wilson 
&  Wllsou  and  Tuttle  &  Tuttle,  for  respond- 
ent. 

HART,  J.  This  is  a  suit  in  equity,  the  ob- 
ject of  which  Is  to  correct  an  alleged  misde- 
scription of  the  land  Involved  In  two  certain 
deeds,  to  quiet  title  thereto,  and  to  compel 
conveyances  of  said  laud  in  accordance  wltb 
the  true  description  thereof.  The  court  In- 
voked the  aid  of  a  Jury,  to  which  certain 
special  Issues  were  submitted,  some  of  which, 
as  found  by  said  Jury,  were  adopted  by  the 
court,  and  thereafter  a  Judgment  and  decree 
entered  reforming  and  revising  said  deeds, 
adjudging  plaintiff  the  owner  and  entitled  to 
the  possession  of  the  land,  as  described  un- 
der such  reformation,  and  peremptorily  en- 
joining the  defendants  from  "asserting  or  in 
any  way  setting  up  any  right,  title,  or  Interest 
In  or  to  said  last  described  land  or  any  part 
thereof."  From  the  Judgment  Doyle  and  the 
LiCwlsons  take  this  appeal. 

The  facts,  as  gleaned  from  the  record,  ar» 
these :  The  defendant  J.  L.  Lewlson,  prior  to 
the  execution  of  the  deed,  the  reformation  of 
which  is  one  of  the  purposes  of  this  suit,  was 
the  owner  of  the  whole  of  the  S.  ^^J^Mf^ 
igi  ize      y  ^ 
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tlon  28,  townsblp  17,  N.,  range  15  E.,  Mount 
Diablo  base  and  meridian,  in  tbe  county  of 
Placer.  Situated  on  tbe  east  balf  of  tbe 
quarter  section  just  described,  at  tbe  time  of 
the  transaction  leading  to  this  litigation 
were  "ice  xwnds,  the  necessary  buildings  and 
tools  of  an  ice  plant,  and  a  railroad  siding." 
The  west  half  of  said  section.  It  was  shown, 
is  made  up,  principally,  of  rocky  hills  "unfit 
for  any  practical  use  and  entirely  worthless 
for  the  purposes  of  cutting  Ice."  The  lee 
plant  and  appurtenances  thereto  were.  It 
seems,  tbe  property  of  a  Mr.  McLellan  and 
bis  wife.  They  were  Indebted  to  Lewison  In 
the  sum  of  $1,800,  and  they  turned  the  plant 
and  Improvements  over  to  Lewison  by  a  bill 
of  sale  to  secure  his  debt;  but  Lewison  was 
authorized  to  sell  the  plant,  take  bis  money 
out  of  the  result  of  such  sale,  and  then  turn 
the  balance  over  to  tbe  McLellans.  On  tbe 
7tb  day  of  December,  1888,  In  pursuance  of 
an  agreement  previously  reached  by  the  par- 
ties, the  Lewlsons  made  a  deed  to  defendant 
Union  Ice  Company,  of  which  the  plaintiff 
Is  the  successor  in  interest.  Intending  to  con- 
vey to  said  defendant  the  east  half  of  said 
quarter  section,  embracing  80  acres  of  marsh 
land,  and  niran  wblch,  as  seen,  tbe  Ice  plant 
was  situated ;  but  by  and  through  a  mistak- 
en understanding  on  tbe  part  of  the  parties 
as  to  the  correct  description  of  said  land  po 
sought  and  intended  to  be  conveyed,  the  west 
half  of  said  quarter  section,  instead  of  the 
east  half,  was  in  fact  described  In  said  deed 
of  conveyance.  At  the  time  of  the  execution 
of  tbe  deed,  a  bill  of  sale  conveying  to  said 
Union  Ice  Company  the  Ice  plant  and  all  the 
personal  property  belonging  to  said  ice  plant 
was  executed  and  delivered  to  said  defendant 
by  the  Lewlsons,  and  to  which  bill  of  sale 
C  R.  and  Frances  M.  McLellan,  who  bad,  as 
seen,  some  Interest  in  the  proi>erty,  are  also 
parties.  It  may  be  here  stated  that  tbe  Ice 
plant  which  was  Involved  in  the  sale  was 
known  and  designated  as  the  "Cold  Stream 
Ice  Company."  The  bill  of  sale  described  the 
land  upon  which  said  Ice  plant  and  other  per- 
sonal property  were  situated  at  the  time  of 
tbe  sale  as  "eighty  acres,  comprising  the  west 
half  of  the  southeast  quarter  of  section  26, 
township  17  north,  range  15  east.  Mount  Di- 
ablo base  and  meridian."  As  a  consideration 
for  tbe  ice  plant  and  land,  tbe  Lewlsons  were 
paid  by  the  Union  Ice  Company  the  sum  of 
$8,375.  On  the  8tb  day  of  March,  1902,  the 
defendant  Union  Ice  Company  made  a  con- 
veyance of  all  said  property,  real  and  per- 
sonal, to  tbe  plaintiff,  the  Union  Ice  Com- 
pany, and  assuming  that  tbe  deed  from  the 
Lewlsons  to  said  Union  Ice  Company  con- 
tained a  correct  description  of  the  land  upon 
which  the  ice  plant  was  situated,  followed 
said  description,  and  therefore  erroneously 
conveyed  the  west  Instead  of  tbe  east  half 
of  said  quarter  section.  On  tbe  Sd  of  Octo- 
ber, 1904,  the  Lewlsons  executed  a  deed  to  tbe 
defendant  P.  M.  Doyle,  conveying  to  bim  the 
east  one-half  of  tbe  quarter  section;  that  la, 
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the  land  upon  which  the  Ice  plant  was  sltua- 
ed,  and  which  the  plaintiff  and  its  prodcees- 
sor  believed  had  been  conveyed  to  them.  Tbe 
plaintiff,  tbe  Union  Ice  Company,  and  Its 
grantor,  have  had  posisession  of  the  premises 
since  tbe  17th  day  of  December,  isys.  Tbe 
mistake  in  tbe  description  of  the  land  in  the 
two  deeds  was  not  discovered  by  plaintiff  un- 
til some  time  in  Octot>er,  1904,  when  the  de- 
fendant Doyle  declared  that  he  was  tbe  own- 
er of  the  land. 

The  complaint  Is  verified.  Demurrers  to 
the  complaint,  general  and  special,  were  In- 
terposed on  behalf  of  both  Doyle  and  the 
Lewlsons.  The  grounds  of  tbe  special  de- 
murrers by  the  Lewlsons  and  Doyle  are  the 
same,  and  are  that  "it  appears  from  the  com- 
plaint that  tbe  alleged  cause  of  action  Is 
barred  by  the  provisions  of  section  83S,  sub- 
division 4  thereof,  of  the  Code  of  Civil  Pro- 
cedure," and  "that  plaintiff  and  Its  grantor 
have  been  guilty  of  gross  laches  in  delaying 
to  bring  suit,  from  the  7th  day  of  December, 
1888,  the  date  of  the  deed  from  the  Lewlsons 
to  Union  Ice  Company,  to  tbe  12th  day  of 
June,  1903,  and  the  said  complaint  states  no 
facts  sufficient  to  excuse  said  gross  laches." 
The  demurrers  were  overruled,  and  there- 
after tbe  defendants  filed  their  answers, 
specifically  denying  all  the  material  aver- 
ments of  the  complaint,  setting  forth  a  his- 
tory of  Lewison's  connection  with  tbe  Cold 
Stream  Ice  Plant,  and  setting  up  tbe  bar  of 
the  statute  under  the  provisions  of  section  338, 
subdivision  4  thereof,  and  of  section  318  of 
the  Code  of  Civil  Procedure. 

The  special  issues  upon  which  tbe  jury 
were  Instructed  to  pass  were  Involved  In  the 
following  questions,  submitted  in  writing  by 
tbe  court:  (1)  Was  there  a  mutual  mistake 
in  tbe  deed  from  Lewison  to  Union  Ice  Com- 
pany? (2>  Did  the  defendant  Doyle  at  or  be- 
fore tbe  time  of  his  purchase  have  notice  of 
the  claims  of  tbe  Union  Ice  Company,  de- 
fendant, or  the  Union  Ice  Company,  plain- 
tiff? (3)  Did  the  plaintiff  or  Its  predecessor 
discover  the  mistake  prior  to  June  12,  1902? 
Tbe  Jury  answered  In  the  affirmative  all  the 
questions  thus  submitted  to  them.  Tbe  court 
approved  and  adopted  the  findings  of  the 
Jury  as  to  questions  1  and  2,  rejected  the  an- 
swer to  tbe  third,  and  found  that  all  the 
Important  and  material  facts  alleged  In  the 
complaint  and  essential  to  the  establishment 
of  plaintiff's  case  had  been  proved  by  the  evi- 
dence. 

Appellants  contend  most  strenuously  that 
tbe  demurrers  should  have  been  sustained, 
for  tbe  reason  that  the  complaint,  by  its  aver- 
ments, falls  to  disclose  a  case  for  equitable 
Interference.  It  is  claimed  that  the  "mis- 
take" upon  which  respondent  relies  for  a  ref- 
ormation of  the  deeds  is  not  shown  by  the 
allegations  of  the  complaint  to  have  been  th» 
"mutual  mistake"  of  the  parties  essential  to 
the  granting  of  the  relief  demanded;  that 
there  Is  no  allegation  "that  anything  was 
paid  for  the  land";   to^lf, hence  a  valuab]^ 
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consideration  Is  not  shown,  and  the  complaint 
shows  "that  the  plaintiff  and  Its  predecessor 
in  Interest  were  guilty  of  laches." 

An  impartial  examination  of  the  complaint 
Justifies  the  conclusion,  we  think,  tliat  the 
objections  urged  by  counsel  for  appellants  in 
their  briefs  against  plaintiff's  pleading  are 
rather  hypercritical.  Host  of  the  objections 
pointed  out  in  argument  against  it  appear  to 
go  more  to  the  sufficiency  of  the  statement  of 
the  facts  than  to  the  facts  themselves,  and  in 
that  view  involve  criticisms  based  upon  the 
ground  of  uncertainty  or  ambiguity.  The  spe- 
cial demurrers  interposed  are  restricted  in 
their  attack  upon  the  complaint  to  the 
grounds  of  a  bar  under  the  statute  of  limita- 
tions and  "gross  laches  in  delaying  to  bring 
suit"  No  demurrer  was  Interposed  upon  the 
ground  of  uncertainty  or  ambiguity.  Hence 
we  are  of  the  opinion  that,  even  if  it  may  be 
conceded  that  the  complaint  Is  not  aa  clear 
and  specific  and  direct  as  It  should  be  as  to 
the  fact  of  "mutual  mistake,"  it  is  neverth^ 
less  sufficient  to  overthrow  the  force  of  a  gen- 
eral demurrer.  The  same  may  be  said  as  to 
the  objection  that  the  complaint  does  not 
show  by  proper  averments  that  a  valuable 
consideration  passed  for  the  deed  from  the 
Liewisons  to  the  defendant  corporation.  We 
think  that  it  will  not  be  disputed  that  it  Is 
a  well-settled  rule  of  pleading  that  where  a 
complaint  states  all  the  facts  essential  to  a 
recovery,  but  states  them  imperfectly,  a  de- 
murrer, to  be  effectual,  must  be  special  and 
directed  against  the  very  defect  apparent 
Tehama  County  v.  Bryan,  68  Gal.  59,  8  Pac. 
673,  citing  Hlmmelmann  v.  Spanagel,  39  Cal. 
401 ;  Ward  v.  Clay,  82  Cal.  505,  23  Pac.  50, 
227 ;  Amestoy  v.  Electric  R.  T.  Co.,  95  Cal.  314^ 
30  Pac.  550.  The  complaint,  which  contains 
20  lengthy  paragraphs,  sets  out  quite  fully 
the  circumstances  of  the  transfer  of  the  prop- 
erty In  dispute  by  the  Lewisona  to  the  de- 
fendant Union  Ice  Company,  and  subsequent- 
ly by  the  latter  to  the  plaintiff.  The  facts 
therein  show  with  reasonable  clearness  and 
certainty:  That  plaintiff's  grantor  intended 
to  and  did  in  fact  buy  the  land  upon  which 
the  ice  plant  and  its  appurtenances  were  situ- 
ated; that  the  Lewlsons  intended  to  and  in 
fact  believed  they  did  convey  to  the  corpora- 
tion that  half  of  the  quarter  section;  that 
the  principal  reason  moving  defendant  Union 
Ice  Company  to  buy  the  particular  land  in 
dispute  was  the  fact  that  the  ice  plant  was 
situated  on  said  land;  that  said  Union  Ice 
Company  immediately  upon  the  execution  of 
the  deed  to  it  by  the  Lewlsons  took  posses- 
sion of  that  particular  piece  of  land;  that 
said  Union  Ice  Company  and  the  Lewlsons 
believed  that  said  tract  of  land  was  the  west 
half  of  the  quarter  section,  and  under  that 
belief  caused  the  land  to  be  so  described  in 
the  deed;  that  said  Union  Ice  Company,  un- 
der the  belief  that  said  deed  contained  a  cor- 
rect description  of  said  land,  conveyed  It  to 
the  plaintiff  under  the  same  description,  and 
that  plaintiff  thereupon  took  possession  of 


it;  that  the  Lewlsons  as  well  as  Doyle  knew 
that  the  plaintiff  and  its  predecessor  took 
and  held  possession  of  the  land  under  that 
description ;  that  concurrently  with  the  exe- 
cution of  said  deed,  the  Lewlsons  executed 
and  delivered  to  Union  Ice  Company  a  bill 
of  sale,  conveying  to  it  all  of  "the  said  prop- 
erty (Ice  plant  etc.)  situated  on  the  said  east 
half  of  said  northeast  quarter  of  section  26" ; 
that  plaintiff  and  Its  grantor  were  ignorant 
of  the  misdescription  in  the  deed  until  after 
the  15th  day  of  October,  1901,  when  "defend- 
ant Doyle,  proclaimed  himself  the  owner  of 
said  land"  upon  which  were  situated  said  im- 
provements connected  therewith;  that  the 
sum  of  $6,375  was,  prior  to  the  7th  day  of 
December,  189S,  agreed  upon  between  Union 
Ice  Company  and  the  Lewlsons  as  the  price 
to  be  paid  for  the  tract  of  land  and  the  Ice 
plant  and  improvements  situated  thereon; 
that  on  said  7th  day  of  December,  189S,  Un- 
ion Ice  Company  paid  to  the  Lewlsons  said 
sum  and  thereupon  received  said  deed  and 
bill  of  sale  and  took  possession  thereof  as 
aforesaid.  It  is,  moreover,  alleged  that  at 
the  time  of  the  execution  and  delivery  of  the 
deed  by  the  Lewlsons  to  Doyle,  said  Lewlsons 
"believed  and  understood  that  the  lands  de- 
scribed in  said  deed  were  not  the  lands  so  as 
aforesaid  in  the  possession  and  occupation  of 
plaintiff,"  and  "that  neither  the  said  J.  L. 
Lewison  nor  the  said  Mary  Lewiscn  Intended 
to  convey  or  transfer  by  the  said  deed  (to 
Doyle)  the  lands  so  as  aforesaid  In  the  pos- 
session and  occupation  of  plaintiff,  to  wit 
[describing  the  land  in  question],  all  of  which 
facts  were  at  all  of  the  times  herein  men- 
tioned well  known  to  the  defendant  P.  M. 
Doyle." 

From  the  foregoing  synopsis  of  the  allega- 
tions of  the  complaint  it  i«  obvious  that  a 
cause  of  action  is  stated.  In  fact  we  do  not 
see  how  a  much  stronger  statement  of  a  cause 
of  action  could  well  have  been  set  ovit  with- 
out averring  evidentiary  facts,  contrary  to 
the  rales  of  good  pleading.  In  any  event,  the 
averments  are,  as  we  have  declared,  sufficient 
to  resist  the  effect  of  a  general  demurrer. 
But  counsel  declare  that  "the  complaint  con- 
stantly alleges  that  the  mistake  •was  mutnai," 
and  that  such  allegation  "la  a  mere  conclu- 
sion." They  aay  that  "no  facts  are  alleged 
from  which  the  chancellor  may  draw  the  cour 
elusion  that  both  parties  participated  In  tint 
mistake  beyond  the  allegation  that  both  par- 
ties to  the  deed  'supposed  and  believed.'" 
Counsel  evidently  attaches  no  significance  to 
the  allegation  to  which  we  have  adverted 
that  the  plaintiff's  grantor  took  poasessiiMi  of 
the  east  half  of  the  quarter  section,  with  the 
knowledge  and  consent  of  the  Lewlsons,  bar 
mediately  upon  the  execution  of  the  deed. 
Obviously  they  see  no  Importance  in  the  aver- 
ment that  the  defendant  Unl<Hi  Ice  Company 
and  the  plaintiff,  ever  since  the  execution  of 
the  deed  to  the  former,  have  been,  under  the 
authority  of  said  deed,  In  the  actual  posses- 
sion of  the  laud  with  ^the  full  knowledge  and 
Digitized  by  V^OOQIC 
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consent  of  not  only  the  said  Lewlsons,  but 
with  the  knowledge  of  the  defendant  Doyle. 
Manifestly  there  is  no  force,  In  the  minds  of 
counsel.  In  the  declaration  in  the  complaint 
that  when  Iiewisons  executed  ttie  deed  to 
Doyle  they  did  not  Intend  thereby  to  convey 
to  him  the  land  upon  which  was  situated  the 
Ice  plant  and  In  the  possession  of  the  plain- 
tur,  and  that  the  deed  so  oonveying  said  land 
to  Doyle  was  due  to  a  mistake  On  the  part  of 
said  Lewlsons.  We  can  perceive  no  difficulty 
In  determining  from  the  averments  of  the 
complaint  that  the  wrong  description  of  the 
land  bought  by  plaintiffs  grantor  from  the 
Lewlsons  was  the  result  purely  of  a  mistaken 
notion  of  the  description  on  the  part  of  all 
the  parties  to  the  first  deed. 

Am  to  the  consideration,  appellants'  claim 
Is,  In  effect :  That  the  complaint  does  not 
contain  a  direct  and  specific  statement  that 
any  money  was  in  fact  paid  for  the  land,  and 
that,  If  Inferentially  it  may  be  said  that 
some  money  was  paid  for  it,  It  does  not  ap- 
pear how  much  was  paid  therefor;  that 
there  might  have  been  but  one  dollar  or  less 
or  nothing  paid  for  the  land  and  the  balance 
or  all  paid  for  the  ice  plant  and  its  essential 
concomitants,  so  far  as  the  allegations  of  the 
complaint  show.  This  is,  we  say.  In  effect  the 
contention  of  counsel  upon  this  point,  and,  as 
before  declared,  is  in  effect  an  objection  to 
the  complaint  which  can  be  taken  advantage 
of  only  through  the  Instrumentality  of  a  8i)e- 
dal  demnrrer  addressed  directly  to  the  ques- 
tion of  the  alleged  uncertainty  Involved  in 
the  allegation.  But  we  think  that,  under  the 
circumstances  of  the  transaction,  as  disclosed 
by  the  pleaded  facts,  the  allegation  as  to  con- 
sideration Is  sufflclently  clear,  direct,  and 
specific.  It  is  not  disputed  that  In  suits  for 
the  reformation  of  deeds  upon  the  ground  of 
mistake  in  the  description  of  the  land  sought 
thereby  to  be  conveyed  the  question  of  con- 
sideration Is  often  an  Important  factor  In 
the  determination  of  the  ultimate  question. 
Where  the  grantor  conveys  only  a  portion  of 
a  certain  tract  of  land  and  misdescription 
through  mistake  is  alleged,  the  Inadequacy 
of  the  consideration  may  be  the  fact  determi- 
native of  the  controversy  against  the  party 
seeking  relief.  But.  according  to  the  aver- 
ments of  the  complnint  here,  the  land  which 
plaintlflt  contends  It  was  Its  intention  and 
rhat  of  Its  predecessor  to  buy  from  the  Lew- 
>ions,  and  the  latter's  intention  to  sell,  was 
essentially  as  much  a  part  of  the  ice  plant 
as  the  other  necessary  equipments,  and  valua- 
ble to  plaintiff  and  Its  grantor  only  because 
it  was  a  necessary  part  of  said  Ice  plant 
The  averments  of  the  complaint  show  that 
the  Lewlsons  were  the  owners  of  the  ice 
plant  and  the  laud  on  which  it  was  located 
at  the  time  of  the  sale.  It  Is  true,  as  we 
have  seen,  that  the  fact  la  developed  by  the 
evidence  that  the  Lewlsons  were  the  owners 
of  the  land,  but  not  of  the  ice  plant  equip- 
ments situated  thereon ;  that  the  Ice  plant 
had  tteen  turned  over  to  them  only  to  secure 


the  payment  of  a  debt  due  them  from  the 
owners  of  said  ice  plant  But  the  ability  of 
the  complaint  to  successfully  meet  the  chal- 
lenge of  the  general  and  special  demurrers 
must  be  measured  by  its  averments.  These, 
the  demurrers  must  admit,  speak  the  truth, 
and  therefore,  so  far  as  the  complaint  Is  con- 
cerned, there  can  be  no  question  that  it  sp- 
pears  clearly  that  a  sufficient  consideration 
passed  for  the  ice  plant  of  which,  under  the 
allegations  of  the  complaint,  the  land  was 
an  essential  part  This  being  so,  there  was 
no  overruling,  if  any,  necessity  for  segregat- 
ing in  the  complaint  the  lamp  sum  paid  for 
the  entire  property,  thus  showing  the  exact 
proportion  thereof  paid  for  the  land  and  the 
proportion  paid  for  the  other  equipments  of 
the  ice  plant 

The  order  overruling  the  special  demurrer* 
was  proper.  One  of  the  grounds  of  said  de- 
murrers Is  that  the  action  was  barred  by  the 
provisions  of  section  3S8,  subdivision  4  there- 
of, of  the  Code  of  Civil  Procedure.  Said 
(rabdlvlslon  of  that  section  prescribes  a  limi- 
tation of  three  years  within  which  an  action 
for  relief  on  the  ground  of  fraud  or  mistake 
may  be  brought  and  provides  that  "the  cause 
of  action  in  such  case  Is  not  to  be  deemed  to 
have  accrued  until  the  discovery,  by  the  ag- 
grieved party,  of  the  facts  constituting  the 
fraud  or  mistake."  But  it  seems  to  have 
been  held  by  our  Supreme  Court  In  some 
comparatively  recent  cases,  and  that  it  is 
now  the  settled  law  in  this  state,  that  an  ac- 
tion of  the  nature  of  the  one  at  bar,  where 
the  relief  sought  is  the  revision  of  a  deed  be- 
cause of  misdescription  of  the  land  through  a 
mutual  mistake  of  the  parties  and  to  compel 
a  conveyance  of  the  land  according  to  the 
corrected  description  and  to  quiet  title  there- 
to, is  one  "for  the  recovery  of  real  property, 
and  that  the  correction  of  the  mistake  in  the 
deeds  la  merely  incidental  to  that  action" 
and  "Is  not  barred  except  by  the  five-year 
limitation  contained  in  section  31S"  of  the 
Code  of  Civil  Procedure.  Goodnow  r.  Par- 
ker, 112  Cal.  442,  44  Pac.  738;  Murphy  v. 
Crowley,  140  Cal.  141,  73  Pac.  820.  Nor  do 
the  allegations  of  the  complaint  betray  laches 
on  the  part  of  plaintiff  or  Its  predecessor  in 
Interest  in  the  assertion  of  its  right  The 
complaint  as  we  have  seen,  shows  very  clear- 
ly that  the  grantor  of  plaintiff  intended  to , 
purchase,  and  did  in  fact  purchase,  the  east 
half  of  the  quarter  section ;  that  both  It  and 
its  grantors  believed,  at  the  time  of  the  ex- 
ecution of  the  deed,  that  the  land  sought  to 
be  conveyed  comprised  the  west  half  of  said 
quarter  section;  that  the  defendant  TTnlon 
Ice  Company  took  iwssesslon  of  the  east  half 
under  the  deed  thus  executed;  that  It  and 
its  grantee  have  at  all  times  since  remained 
in  possession  of  said  land  continuously  and 
uninterruptedly;  and  that  the  plaintiff  did 
not  make  discovery  of  the  misdescription  un- 
til about  eight  months  prior  to  the  Institu- 
tion of  this  suit.  There  Is  absolutely  noth- 
ing In  the  averments  of  plaintiff's  pleading 
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which  can  Justify  the  contention  that  it  ap- 
pears from  the  face  of  the  complaint  that 
the  plaintiff  and  Its  predecessor  -were  guilty 
of  laches.  While  there  are  certain  general 
rules  by  which  a  court  of  equity  Is  guided  in 
determining  whether  the  complaining  party 
has  been  guilty  of  such  negligence  in  the  as- 
sertion of  his  claim  or  right  as  to  Justify  the 
c-ourt  in  refusing  to  award  him  relief,  yet 
each  instance  of  negligence  must  depend  to 
a  great  extent  upon  Its  own  circumstances. 
"It  is  not."  says  Mr.  Pomeroy  in  his  work 
on  Flquity  Jurlspnidence  (section  8uG),  "every 
negli^seuce  that  will  stay  the  hand  of  the 
court  The  conclusion  from  the  best  au- 
thorities seems  to  be  that  the  neglect  must 
amount  to  the  violation  of  a  positire  legal 
duty.  •  •  •  Even  a  clearly  establisbcd 
ne;;lt!;rence  may  not  of  Itself  be  a  sufficient 
ground  for  refusing  relief,  if  it  appears  that 
the  other  party  has  not  been  prejudiced  there- 
by." It  should  clearly  appear.  In  order  to  im- 
pute laches  to  one  seelcing  the  relief,  that  be 
bad  knowledge,  or  failed  to  obtain  knowledge 
where  It  was  obtainable  after  notice;  or  that 
there  should  be  circumstances  which  should 
have  Induced  an  inquiry  and  an  effort  to  ob- 
tain knowledge.  Am.  &  Eng.  Bncy.  of  Law, 
vol.  IS.  p.  102  (2d  Ed.).  The  complaint  In 
the  case  at  bar  shows  that  neither  the  Lewi- 
sons  nor  Doyle  could  have  been  prejudiced, 
even  if  It  could  be  said  that  the  plaintiff  and 
Its  grantor  were  negligent  in  appealing  to 
equity  to  straighten  out  the  erroneous  de- 
scription, for,  as  before  observed,  the  defend- 
ants had  full  knowledge  of  the  possession 
and  the  claim  of  ownership  of  the  east  half 
of  the  quarter  section  by  the  plaintiff  and  its 
predecessor  under  the  deed  to  the  latter  from 
the  Lewtsons.  But  the  complaint  docs  not 
show  negligence  or  laches.  On  the  contrary, 
it  clearly  sets  out  the  fact  that  the  plaintiff 
and  Its  predecessor  had  no  knowledge,  nor 
did  circumstances  arise  to  put  them  upon  In- 
quiry with  reference  thereto,  of  the  defective 
description  of  the  land  until  some  four  years 
after  they  took  possession  under  the  deed, 
when  Doyle  claimed  that  he  was  the  owner 
of  said  land.  The  necessary  effect  of  the  ar- 
eument  of  counsel  on  this  point  would  seem 
to  be  that  the  plaintiff  and  its  predecessor 
sliould  have  suspected,  without  any  special 
reason  therefor,  from  the  moment  of  the  ex- 
ecution of  the  deed,  that  sometlilng  must  be 
wrong  In  the  description  of  the  land  intended 
to  be  conveyed,  and  that  their  failure  to  do 
so  constituted  a  want  of  the  exercise  of  that 
degree  of  diligence  with  which  In  such  a 
case  an  aggrieved  party  is  charged.  The 
complaint  nowhere  shows  that  the  plaintiff 
or  Its  grantor  had  any  conceivable  reason  for 
doubting  the  correctness  of  the  description 
until  Doyle  announced.  In  the  month  of  Oc- 
tober, 1004,  that  he  was  the  owner  of  the 
land,  and  then,  having  for  the  first  time  ob- 
tained knowledge  of  the  erroneous  descrip- 
tion. It  proceeded  within  a  reasonable  time 


to  seek  the  relief  to  which  the  complaint 
clearly  demonstrates  It  to  t>e  entitled. 

Uiion  the  conclusion  of  the  Introduction  of 
testimony  on  behalf  of  the  phuiitiff,  tli>>  de- 
fendants presented  a  motion  for  a  uousnit 
upon  the  sijeciflc  grounds:  (1)  That  the  evi- 
dence failed  to  show  that  notice,  actual  ur 
constructive,  was  ever  brought  to  the  de- 
fendant Doyle  that  Lewison  h.ad  sold  to  the 
defendant  Union  Ice  Company  the  Kind  In 
dispute;  (2)  that  tlie  evidence  adilucod  through 
plaintiff's  witnesses  shows  that  the  dis<-ov- 
ery  of  the  alleged  mistake  in  the  descrip- 
tion of  the  land  in  the  deed  of  conve.v.'incc 
from  the  Lewlsons  to  Union  Ice  Company 
was  In  December,  1898,  "shortly  after  the 
purchase  of  the  land,  and  that  tlierofore  more 
than  the  statutory  time  has  elapsed  within 
which  suit  can  be  brought  to  cortoct  such  a 
mistake."  The  court  denied  the  niutloii,  and 
the  ruling  was,  under  the  evidence,  uitciues- 
tionably  proper.  All  that  is  necessary  to 
Justify  the  refusal  of  a  nonsuit  asked  for  on 
the  close  of  plaintHTs  testimony  is  that  a 
prima  fade  case  In  support  of  the  material 
allegations  of  the  complaint  has  been  made 
out.  Janln  v.  Loudon,  etc..  Bank,  02  Cat 
14,  27  Pac.  1100,  4  L.  R.  A.  320,  27  Am.  St 
Kep.  82;  Felton  v.  Millard,  81  Cal.  510,  21 
Pac.  rK^3;  Pac.  Mut  L,  I.  Co.  v.  FIshor,  109 
Cal.  5C7,  42  Pac.  154;  Archibald  Estate  ▼. 
Matteson  (Cal.  App.)  90  Paa  723.  More 
than  a  prima  facte  showing  upon  the  points 
forming  the  basis  of  the  motion  was  made  by 
plaintiff  here  in  Its  original  case. 

But  the  principal  point  urged  by  appel- 
hints,  aside  from  those  arising  under  the 
order  overruling  the  demurrers,  Is  that  the 
evidence  does  not  sustain  the  findings  of  the 
court  Counsel  for  appellants  In  their  briefs 
expressly  recognize  the  rule,  established  by 
the  Constitution,  that  this  court  Is  restricted, 
in  Its  appellate  jurisdiction,  to  tlie  determina- 
tion of  questions  of  law  alone,  and  Is  there- 
fore without  power  or  right  to  disturb  a 
judgment  btwiuse  of  the  InsufUcIency  of  the 
evidence  to  sustain  the  findings  of  fact  upon 
which  It  rests,  where  there  Is  a  substantial 
conflict  In  such  evidence;  yet  they  undortal;e 
to  demonstrate.  In  their  briefs  here,  through 
a  process  of  metaphysical  reasoning  and 
subtle  refinement,  in  their  treatment  and 
analysis  of  the  evidence,  that  there  is  such 
a  clear  failure  of  proof  upon  certain  points 
essential  to  the  maintenance  of  the  claims  of 
the  complaint  as  to  justify  this  court  In  de- 
claring that,  as  a  matter  of  law,  the  evi- 
dence Is  InsuJBelent  to  sustain  the  court's 
findings.  We  are  not  at  liberty,  after  a  care- 
ful examination  of  the  re<'ord,  to  adopt  the 
views  thus  entertained  by  the  learned  counsel. 

The  claim  that  there  Is  no  eviden'-e  to  show 
that  the  Lewlsons  received  any  consideration 
for  the  land  is  not  supported  l>y  the  record. 
Mr.  Toby,  one  of  the  vice  presidents  of  plain- 
tiff's  predecessor  at  the  time  of  the  transac- 
tion, testified  that  when  the  apreenient  was 
reached  for  the  sale  of  the  Cold  Stream  lea 
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Company  property  tbere  was  some  convex 
sation  between  blm  and  defendant  J.  L> 
Lewison  that  tlie  latter  was  to  receire  $10 
jier  acre  for  the  80  acres  of  land,  which  Includ- 
ed the  portion  upon  which  were  situated  the 
tee  plant  and  other  improvements.  Lewlson, 
It  is  true,  denied  this,  but  the  court's  finding 
upon  the  point  !■  sufficiently  supported  by 
Toby's  testimony.  Besides,  we  think  there 
are  certain  circumstances,  Independent  ot 
Toby's  testimony,  which  strongly  tend  to  show 
that  tUe  Lewisons  received  a  sufficient  con- 
sideration for  the  land.  The  land,  It  will 
be  icopt  In  view.  Is,  according  to  the  testimony 
of  surveyor  Urcn,  who  surveyed  it,  of  only 
nominni.  If  any,  value  for  any  other  purpose 
than  for  cutting  or  harvesting  Ice  thereon. 
The  ground  consists  of  low,  flat  land,  partly 
marshy.  I.ewlson  himself  virtually  admitted 
It  to  be  of  little  value.  In  detailing  a  conver- 
sation be  li.nd  prior  to  the  sale  with  Mr.  Hop- 
kins, president  of  the  corporation  defendant, 
and  even  if  we  disregard  the  positive  tes- 
timony of  Toby,  and  It  be  true,  as  has 
been  suggextod,  and  as  may  well  be  Inferred 
frona  the  evidence,  that  his  anxiety  to  secure 
the  payment  of  the  $1,800  due  him  from  the 
McLellans,  solely  Influenced  said  Lewlson  in 
transferring  the  land  to  the  corporation,  witb- 
oat  any  other  speciflc  monetary  consideration 
therefor,  we  think  that  fact  of  itself,  under 
the  peculiar  facts  of  this  case,  and  considering 
the  Insignificance  of  the  Intrinsic  value  of  the 
land,  would  stand  as  a  sufficient  considera- 
tion, for  it  appears  sufllcicntly  clear  from  the 
whole  record  that  the  payment  of  the  large 
sum  of  money  due  him  from  the  McLellans 
was  largely  contingent  ui)on  the  sale  of  the 
Ice  plant.  But  there  is  other  significant  tes- 
timony presented  by  the  record  In  connection 
with  this  question  of  consideration  which 
should  not  be  overlooked.  Lewlson  testified 
that  he  received  from  the  defendant  corpora- 
tion the  sum  of  $C,375,  and  declared  that, 
after  paying  himself  out  of  said  sum  the 
amount  due  bim  from  the  McLellans,  be 
turned  the  balance  over  to  the  latter.  But 
McLeilan  testified  that  all  that  be  received 
from  Lewlson  out  of  said  $C,oT5  was  the  sum 
of  $1,350.  There  was,  he  said,  $125  paid  for 
"ground  rent,"  but  that  he  knew  nothing  of 
what  became  of  the  balance  of  the  sum  paid 
for  the  property  by  the  corporation,  except 
the  som  that  Lewlson  kept  for  the  liqulda- 
tioD  of  the  debt  due  him.  When  asked  if 
Lewlson  had  ever  rendered  to  blm  a  state- 
ment as  to  the  balance,  McLeilan  replied: 
"That  ended  the  matter  as  far  as  I  bad  any- 
thing to  do  with  It  [speaking  of  the  receipt 
from  Lewlson  of  the  sum  of  $1,350].  When 
I  got  the  $1,350,  I  don't  remember  whether 
Lewlson  represented  anything  or  not"  Lew- 
lson testified  that,  after  he  took  out  what 
was  due  blm  and  paid  the  McLellans  $1,350, 
he  either  paid  the  balance  to  said  McLellans 
or  paid  It  to  their  creditors  on  their  order. 
Upon  this  point  McLeilan  declared  that  tbere 
were  "some  other  debts  due  by  the  Cold 


Stream  Ice  Company,  did  not  amount  to 
much,  and  I  paid  them  since,  maybe  $400  or 
$500.  They  were  not  paid  by  Lewlson.  There 
were  no  other  large  debts  than  the  $1,800." 
It  Is  thus  to  be  seen  that,  after  Lewlson's  debt 
was  paid,  and  tbe  sum  of  $1,350  turned  over 
to  the  McLellans  and  tbe  further  sum  of  $125 
paid  for  ground  rent,  tiiere  remained  a  b.il- 
anee  of  $3,000,  approximately.  McLeilan  de- 
clared that  be  did  not  receive  said  buUiuce, 
nor  did  be  know  what  became  of  it  Lew- 
lson's explanation  of  tbe  disposition  of  tbe 
balance  is,  so  far  as  the  record  enables  us 
to  Judge,  indefinite  and  uns^atisfactury.  Tbe 
record.  It  is  quite  apparent,  discloses  an 
abundance  of  evidence  to  justify  the  finding 
that  a  suiticieut  consideration  passed  for  the 
laud. 

But  there  Is  no  room  for  even  the  remotest 
doubt  that  the  land  in  dispute  Is  the  particu- 
lar tract  of  land  which  the  Lewisons  In- 
tended and  attempted  to  convey  to  tbe  corpo- 
ration. Lewlson  himself  admitted  and  ex- 
plicitly declared  that  he  Intended  to  convey 
to  tbe  corporation  the  land  upon  which  the 
ice  plant  and  Its  necessary  adjuncts  were 
located.  He  said  that  at  the  time  of  the  exe- 
cution of  tbe  deed  and  the  bill  of  sale  he  did 
not  know  tbe  description  of  the  land.  He 
stated,  further,  that  when  be  sold  to  Doyle 
the  balance  of  tbe  land  owned  by  him  In 
the  locality  of  the  land  In  question  he  did  not 
intend  to  convey,  nor  did  he  at  any  time 
after  the  execution  of  the  deed  believe  that 
be  bad  conveyed,  to  blm  tbe  80  acres  upon 
which  the  Ice  plant  was  situated.  That  this 
Is  absolutely  true  Is  further  evidenced  by  tbe 
fact  that  Lewlson,  In  bis  deed  to  the  corpora- 
tion, expressly  reserved  to  himself  the  right 
to  use  tbe  "Stanford  siding,"  or  railroad 
track,  which  the  evidence  shows  to  be  lo- 
cated on  the  east  half  of  the  quarter  section. 

The  rule,  attempted  to  be  Invoked  here, 
that,  where  there  appear  In  a  case  of  this 
nature  equal  equities  between  the  parties, 
a  court  of  equity  will  remain  silent  and  pa»- 
sire,  and  refuse  to  award  relief,  finds  no  room 
for  play  under  tbe  facts  as  displayed  by  tbe 
record  before  us.  Doyle  testified  that  be 
knew,  before  the  date  of  the  delivery  and  ex- 
ecution of  the  deed  by  Lewlson  to  blm,  that 
a  fractional  portion  of  the  large  body  of  land 
purchased  by  blm  bad  been  transferred  by 
Lewlson  to  tbe  corporation.  Doyle  had  lived 
In  the  neighborhood  for  many  years,  during 
most  of  which  time  be  was  employed  as  a 
bookkeeper  by  Lewlson.  He  was  in  a  posi- 
tion In  which  he  could  have  learned,  and 
the  evidence  shows  that  be  did  learn  and 
know,  of  tbe  transaction  between  Lewlson  and 
tbe  corporation.  "A  court  of  equity,"  says  the 
court  In  Enos  v.  Stewart,  138  Cal.  112,  70 
Pae.  1005,  "Interferes  to  correct  a  mistake  In 
a  written  instrument  only  In  furtlierance  of 
Justice,  and  to  prevent  fraud  or  some  Injus- 
tice." The  relief  granted  In  the  case  at  bar, 
under  the  evidence  disclosed  by  the  record.  Is 
the  result  only  of  the  application  of  the  prln- 
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ciple  as  It  Is  stated  In  that  case  and  of  other 
equitable  principles  established  and  practiced 
In  courts  of  equltj-  "In  the  furtherance  of 
justice  and  to  prevent  Injustice." 

The  findings  of  the  court  upon  all  the  other 
essentia*  Issues  Involved  in  the  case  "are  fnlly 
sustained  by  the  evidence.  There  are  certain 
rulings  of  the  court  In  admitting  and  reject- 
ing testimony  of  which  complaint  Is  made 
and  presented  here.  We  have  examined  all 
those  assignments  carefully  and  are  satisfied 
the  rulings  were  correct. 

We  find  no  error  In  the  record  Invading 
the  rights  of  apiH>llants. 

The  judgment  is  therefore  aflarmed. 

We  concur:  CIIIPMAX,  P.  J.;  BUR- 
NETT, J. 


In  re  ROACH'S   ESTATE. 
(Supreme  Court  of  Oreson.    Oct.  22,  1007.) 

1.  ExECCTOHS— Tbusi  KEI-ATIOSS. 

In  a  general  sense,  every  executor  Is  a  trus- 
tee for  the  legatees  and  next  of  kin. 

[Ed.  Xote.— For  cases  in  point,  see  Cent.  Vlg. 
vol.  22,  Executors  and  Administrators,  H  1V4, 
:»23.1 

2.  Tbitst.s— Testamentary    Trusts— Coobts— 
jurtsuiction.  . 

The  circuit  court  alone  has  jurisdiction  of 
the  subject-matter  of  a  trust  created  b.v  a  will 
imposing  on  the  executor  duties  of  testamentary 
trustee. 

3.  Same— EXECUTOBS  as  Trvsteeb. 

Where  an  executor  lawfully  secures  pos- 
session of  the  property  of  tlie  testator,  any  in- 
termeddling therewith  by  a  testamentary  trus- 
tee before  the  executor  has  been  di.icharfjed  Is  a 
usurpation  of  the  authority  of  the  county  court 
having  exclusive  jurisdiction  until  the  discharge 
of  the  executor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §  201,1 

4.  Same— Termination  op  Duties. 

Where  the  same  person  has  been  appointed 
by  a  will  to  perform  the  duties  of  executor  and 
testamentary  trustee,  no  service  is  demanded  of 
him  as  tru.ste«  until  he  has  performed  his  ex- 
ecutorial obligation  and  secured  an  order  of 
discharge. 

5.  Executors  —  Accoustino  —  Jurisdiction 
OF  County  Court. 

A  will  appointed  the  same  person  executor 
and  testamentary  trustee.  He  qualified  as  ex- 
ecutor. He  gave  no  undertaking  as  trustee,  and 
secured  no  order  for  his  discharge  as  executor. 
He  failed  to  file  semiannual  reports  of  the  re- 
ceipts and  disbursements  until  compelled  to  ren- 
der a  final  account.  lIiUI.  that  his  relation  as 
executor  remained,  empowering  the  county  court 
to  direct  a  final  accounting. 

\Fa\.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  22,  Executors  and  Administrators,  |  2003.] 

6.  Same.  .    ... 

Where  an  executor  admitted  the  jurisdic- 
tion of  the  county  court  by  securing  from  it  a 
confirmation  of  his  appointment  as  executor,  and 
recognized  its  authority  by  making  to  it  semi- 
annual reports  as  requiretl  by  statute,  the  coim- 
ty  court  was  empowered  to  compel  a  final  set- 
tioinent,  nothing  having  been  done  to  defeat  that 
risht. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Pig. 
vol.  22,  Executors  and  Administrators,  %i  2002, 
2003,] 


7.  Appeal— Modification  of  Circuit  Coijki 
Decree— Statutes. 

Under  B.  &  C.  Corap.  If  55.5,  556,  538. 
subd.  3,  declaring  that  a  suit  on  appeal  from  a 
decree  of  the  county  court  shall  be  tried  anew, 
but  that  the  appellate  court  may  not  modify 
the  decree,  except  in  "the  respect  mentioned  in 
the  notice,"  etc.,  a  final  decree  of  the  circuit 
court  on  appeal  from  the  county  court  may  be 
modified  only  as  specified  in  the  notice  of  appeal, 
and.  where  no  cross-appeal  is  taken,  it  will  be 
presumed  that  the  respondent  is  satisfied. 

8.  Courts  —  Probate  Jurisdiction  —  Pboce- 
DURK— Statutes. 

Under  B.  &  C.  Comp.  I  1100,  providing  that 
the  procedure  in  the  county  court  when  exercis- 
ing probate  jurisdiction  shall  be  in  the  nature 
of  a  suit  in  equity,  the  county  court  is  not  tech- 
nically a  court  of  equity,  and  the  rule  govern- 
ing appeals  from  pai'ts  of  decrees  in  circuit 
courts  do  not  govern  appeals  from  final  decisions 
of  the  county  courts  in  the  settlement  of  estates. 

9.  Appeal,  — INTEBUKDIATE     Courts  — Ques- 
tions Reviewable. 

Under  B.  &  C.  Comp.  Sf  ."i5.j.  556,  558. 
subd.  3,  and  section  1100.  declaring  that  an  ac- 
tion on  appeal  from  a  county  court  shall  be  tried 
anew,  and  tliat  the  appellate  court  may  modify 
tlie  decree  in  the  respect  mentioned  in  the  notice 
of  appeal,  and  declaring  that  the  procedure  in 
the  county  court  in  the  administration  of  es- 
tates is  in  the  nature  of  a  suit  in  equity,  etc.. 
tlie  limitation  on  the  power  to  modify  a  decree 
in  the  Tesi)ect  mentioned  in  the  notice  of  appeal 
is  confined  to  the  Supreme  Court,  and  the  cir- 
cuit court  on  appeal  from  a  final  determination 
of  a  county  court  in  probate  matters  has  author- 
ity to  try  the  case  anew. 

10.  Executors  —  Settlement  of  Accounts  — 
Exceptions. 

Under  B.  &  C.  Comp.  S$  1202.  1203.  au- 
thorizing the  filing  of  objections  to  the  final  ac- 
count of  an  executor,  "specifying  the  particu- 
lars of  such  objections,"  etc.,  the  court  on  hear- 
ing objections  to  the  final  account  of  an  execu- 
tor is  limited  to  the  particular  specifications  set 
forth  in  the  objections. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  {{  2164, 
2178.] 

11.  Save. 

The  objection  to  a  credit  in  an  executor's 
final  account  was  based  on  the  ground  that  no 
such  payment  as  indicated  by  the  credit  was 
made.  The  person  to  whom  the  money  was  as- 
serted to  have  been  delivered  testified  that  he 
never  received  it.  The  executor  testified  that, 
though  the  credit  was  entered  on  his  books,  he 
was  unable  to  find  any  receipt  therefor,  and 
that  he  had  no  personal  recollection  of  the  mat- 
ter. Held,  that  the  credit  was  properly  disal- 
lowed. 

fEd,  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  §§  2156, 
2177.] 

12.  Same— Objections— Sufficiency. 
Where  the  objection  to  the  allowance  of  a 

credit  in  an  executor's  final  account  did  not  re- 
nuire  him  to  account  for  interest  on  the  amount 
thereof,  and  there  was  no  declaration  in  the  ex- 
ception of  any  sum  due  as  compensation  for  the 
use  of  money  on  account  of  tlie  item,  interest 
could  not  be  allowed  on  the  amount  of  the  credit 
on  the  same  being  disallowed. 

13.  Samf.— UxrirALLENOED  Items— Rejection. 

Unchnllensed  items  on  the  credit  side  of  an 
executor's  final  account  cannot  be  rejected. 

14.  Same— Management  of  Estate. 

An  executor  investing  trust  funds  is  not  an 
insurer,  but  must  exercise  the  degree  of  discre- 
tion   which   an   intelligent  person   of   ord^^^ry 
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gmdence  would  obeerve  in  the  management  of 
is  own  affairs. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Di)t. 
vol.  22,  Executors  and  Administrators,  JS  420- 
422.] 

15.  EJVIDBNCB — OPINIOW    EVIDENCE. 

On  the  issue  whetlier  an  executor  exercised 
proper  care  in  loaning  trust  funds  on  security 
of  a  mortgage,  the  borrower  is  competent  to 
testify  that  in  his  opinion  he  considered  the 
loan  safe,  and  that  the  property  mortgaged  af- 
forded adequate  security. 

16.  Executors  —  Sbtti^eueni  of  Accounts  — 
Burden  of  Proof. 

Where  an  executor's  final  account  is  prop- 
erly challenged,  the  burden  of  proving  the  trnth 
of  an  item  or  the  reasonableness  of  a  credit  ob- 
jected to  is  on  liim. 

FEd.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  22,  Executors  and  Administrators,  8§  2170- 
2175.] 

17.  Same— Investments— Loss— liiABii.iTT. 

An  execator  loaned  $2,000  of  tmst  funds, 
and  took  as  security  therefor  a  mortgage  on 
160  acres  of  unimproved  land  and  80  acres  of 
timber  land.  At  a  foreclosure  sale,  the  tracts 
were  sold  at  a  snm  in.<uflicient  to  pay  the  debt. 
The  borrower  testified  that  he  considered  the 
loan  adequately  secured.  Held  insufficient  to 
show  proper  care  on  the  part  of  the  executor 
in  making  the  investment,  rendering  him  per- 
sonally liable  for  the  loss. 
1&  Same. 

A  purchaser  of  land  for  $5,000  paid  two- 
thirds  and  gave  two  notes  secured  by  a  mort- 
gage on  the  premises.  An  executor  purchased 
with  trust  funds  both  notes.  The  mortgage 
was  foreclosed,  and  a  deficiency  resulted.  When 
the  executor  bought  the  first  note,  no  depivcia- 
tion  in  the  value  of  the  property  had  occurred, 
bat  at  the  time  he  purchased  the  second  note  the 
value  of  the  premises  had  declined.  The  land 
was  purchased  for  speculation,  and  was  unim- 
proved, and  by  reason  of  its  situation  had  no 
real  worth  as  a  basis  for  security.  Held,  that 
the  executor  was  personally  liable  for  the  loss. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  SS  420- 
422.] 

19.  Sams. 

Where  a  loss  occurs  to  an  estate  by  reason 
of  the  executor  taking  a  second  real  estate 
mortgage  as  security  for  a  loan,  he  is  liable 
therefor. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  If  420- 
422.] 

20.  Same. 

An  executor  loaned  money  and  took  a  sec- 
ond mortgage  on  lots  and  a  mortgage  on  a  10- 
acre  tract.  The  lots  only  satisfied  the  first 
mortgage.  The  executor  took  no  stops  to  fore- 
close the  mortgage  on  the  10-acre  tract.  No 
testimony  of  its  value  was  shown.  Held,  that 
the  executor  was  properly  rhargeable  with  the 
loss:  he  failing  to  sustain  the  burden  of  prov- 
ing the  adequacy  of  the  security. 

21.  Same. 

An  executor  failing  to  foreclose  a  mortgage 
taken  as  Recurit.v  for  a  loan  of  trust  funds  and 
allowing  limitations  to  bar  a  recovery  is  per- 
sonally liable  for  the  loss  to  the  estate. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  IS  420- 
422.] 

22.  Same. 

The  loss  of  tmst  funds  in  consequence  of 
an  omission  to  take  adequate  security  is  neg- 
ligence, and  an  executor  is  personally  liable  for 
a  failure  to  obtain  a  repayment  of  money  of  the 
estate  lent  without  any  security,  whether  the 
loan  was  made  before  or  after  the  passage  of  an 


act  prescribing  the  manner  of  investing  funds  by 
a  trustee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  (8  420- 
422.] 

23.  Same. 

Where  a  testator  did  not  direct  the  manner 
of  loaning  money  of  the  estate,  the  executor 
was  personally  liable  for  a  loss  occasioned  by 
his  purchase  of  unsecured  notes  which  were  not 
collectible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  H  420- 
422.] 

24.  Same— Settlement  of  Accounts— Decree. 

A  decree  requiring  an  executor  in  the  settle- 
ment of  his  final  account  to  account  for  sums 
found  to  be  due  the  estate  must  be  based  on  the 
allegations  composed  of  his  final  account,  and 
the  objections  thereto  and  the  proof. 

25.  Same— Objections— Amendment. 
Legatees  objecting  to  the  final  account  of 

the  executor  are  not  limited  to  their  original 
objections,  but  they  may  file  additional  objec- 
tions to  modify  their  demand  to  correspond  with 
the  testimony. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  {  2167.) 

26.  Same— iNVESTMENTa— Losses— LiABiLiTT. 
An  executor  bonght  a  note  for  $800.  secured 

by  a  mortgage,  and  purchased  the  premises  at 
foreclosure,  and,  after  haviug  received  rents, 
sold  the  same  tor  .fOOO.  The  executor's  counsel 
oTered  a  settlement  on  the  basis  that  the  sale 
of  the  premises  was  made  to  the  executor  in  his 
own  name,  so  that  he  should  be  personally 
charged  with  the  money  expended  therefor  and 
interest  thereon.  The  court  charged  the  execu- 
tor with  the  sura  paid  for  the  note,  the  inter- 
est thereon,  the  taxes  paid,  and  expenses  in- 
curred on  account  of  the  property,  and  credited 
him  with  the  sum  received  on  the  resale  and  the 
rent.  Held,  that  the  conclusion  of  <iie  court 
would  not  be  disturbed. 

27.  Same— Compensattoh— DiSALiiOWAWOB. 

Where  an  executor  did  not  apply  to  the 
county  court  for  advice  in  the  management  of 
the  estate,  and  for  more  than  eight  years  made 
no  report  of  his  dealings,  though  required  by 
B.  &  C.  Comp.  i  1199.  to  account  semiannually, 
the  court  properly  denied  him  any  extra  com- 
jjensation,   office   rent,   or  attorney's  fees. 

FEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  8  2134.] 

28.  Same  —  Objections  — Grounds  — State- 
ment—Necessitt. 

Where  the  objections  to  the  final  account 
of  an  executor  did  not  assign  grounds  insisted 
on  on  appeal,  a  denial  of  the  relief  sought  by 
the  objectors  was  not  erroneous. 

FKd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  8  2214.1 

29.  Same  —  AccouNmNO  —  Settlement  — 
Decree. 

Where  an  executor  was  held  personally  lia- 
ble for  losses  from  his  investments  of  trust 
funds  on  insufficient  security,  and  he  had  ob- 
tained for  the  estate  title  to  the  property  taken 
as  security,  the  legatees  must  quitclaim  to  him 
their  claim  to  such  property  as  a  condition  pre- 
cedent to  his  paying  the  losses. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executorsand  Administrators,  §  2193.1 

30.  Same. 

Whore  an  execntor,  in  satisfaction  of  mort- 
gage debts,  accepted  conveyances  of  the  incum- 
bered land  and  also  foreclosed  mortgages,  and. 
on  the  sale,  took  deeds  therefor  to  himself  as 
executor,  he  must,  as  a  condition  precedent  to 
his  discharge  and  the  liberation  of  his  bondsmen, 
convey  the  premises  to  the  legatees  as  tenants 
in  common.  .      r^r\t'iir'' 
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Appeal  from  Circuit  Court,  Multnomab 
County ;  J.  B.  Cleland,  Judge. 

Proceedings  to  comi)el  James  Humphrey, 
executor  of  Caroline  II.  Uoach,  dect>ased,  to 
render  a  final  account,  in  which  Kva  M. 
Koacb  and  others,  legatees,  appeared  and  filed 
objections.  From  a  decree  of  the  circuit 
court  rendered  on  appeal  from  a  decree  of  the 
county  court,  settling  the  account,  the  ex- 
ecutor and  the  legatees  api>eal.  Modified  and 
affirmed. 

This  proceeding  was  instituted  in  the  coun- 
ty court  of  Multnomah  county  to  compel  an 
executor  to  render  a  final  acc-ount  Caroline 
H.  Roach,  by  her  last  will,  executed  April  7, 
1S88,  gave  to  her  husband,  B.  H.  Roach,  the 
sum  of  $10,  and  devised  and  bequeathed  the 
remainder  of  her  property  equally  to  her 
children.  The  will  contains.  Inter  alia,  the 
following  clauses:  "I  desire  and  direct  my 
executors  to  keep  said  property  until  my  said 
children  shall  arrive  at  the  age  of  majority, 
unless  In  their  judgment  It  would  be  for  the 
best  interest  of  my  said  children  to  sell  such 
portion  of  the  real  estate  as  shall  not  be  yield- 
ing any  rental,  and  put  the  proceeds  at  In- 
terest. And  I  further  authorize  and  direct 
my  said  executors  to  use  such  of  my  said 
property  or  the  Income  thereof  as  shall  be 
necessary  to  support,  maintain,  and  educate 
my  said  children."  Mrs.  Roach  died  De- 
cember 12.  1892.  leaving  her  husband  and  tlie 
following  named  children :  George  H..  Eva 
M.,  and  Grace  .\.  Roach.  Her  will  was  ad- 
mitted to  i)robate  In  that  amnty,  and  her 
brother,  James  Humphrey,  who  was  named 
in  the  testament  as  one  of  the  executors 
thereof,  was  appointed  and  duly  qualified  for 
the  trust.  lie  filed  an  Inventory  of  the 
property  of  the  estate,  which  consisted  of 
money  in  the  simi  of  $1,493.07,  promissory 
notes  of  the  face  value  of  $2t,17.5.7i>.  which 
were  appraise<l  at  ?19.(!71,  certain  real  prop- 
erty In  the  city  of  Portland,  which  had  been 
the  family  home,  and  household  goods  there- 
in, value<l  at  $G.(MK)  and  $;iOO,  respectively, 
and  six  shares  of  the  capital  stock  of  the 
Klkhorn  Mountain  Gold  Mining  Company, 
considered  worthless — thus  making  the  en- 
tire appraisement  $27.4(>4.t!7.  The  pos.'jession 
of  the  home  was  retained  by  B.  II.  Roach  as 
tenant  by  the  courtesy,  and  the  household 
goods  were,  by  order  of  the  county  court,  de- 
livered to  the  children,  who  hereafter  will 
be  designated  as  the  legatees.  The  executor 
made  regular  semiannual  reports  of  the  mon- 
ey which  he  received  and  disbursed,  until 
October  14.  1S9.'3.  when,  having  paid  all  the 
debts  of  the  estate  and  the  bequest  to  B.  II. 
Roach,  he  made  no  further  statements  to 
the  county  court  of  his  dealings  with  the 
proiR>rty  until  December  22,  1903,  at  which 
time  be  filed  a  final  account,  pursuant  to  n 
citation  Issued  when  the  youngest  child  at- 
tained her  majority.  The  several  rejwrts 
show  that  the  legatees  have  re<reived  from 
the  executor,  on  account  of  their  support, 
maintenance,  and  education,  the  sum  of  $11,- 


895.50.  Humphrey  claimed  In  the  final  re- 
port, in  addition  to  the  componsatiou  pre- 
scribed by  law,  a  further  rcnmuerution  of  $50 
a  month  during  the  11  years  he  discharged 
the  trust,  or  $6,600,  for  special  duties  per- 
formed $1,175,  and  for  office  rent  $818,  mak- 
ing a  total  of  $9,193.  besides  attorney's  fees 
for  probating  the  will  $50,  and  fur  preparing 
the  final  account  $100.  Obje<'tions  to  cer- 
tain Items  contained  m  the  final  accoimt  were 
filed  by  the  legatees,  whereupon  the  ex«H'utor 
filed  a  supplemental  and  explanatory  account, 
which  showed  tliat  be  had  on  baud  for  dis- 
tribution $9,575.61  Id  money,  besides  certain 
real  and  i)ersonal  proi>erty.  A  stipulation  was 
entered  Into  by  the  parties,  to  the  effect  that 
the  exi>lanatory  8tat<<ments  contained  in  the 
supplemental  account  correctly  detailed  the 
facts  responsive  to  the  obje<'tlons  lnter|K)sed. 
except  In  certain  particulars,  the  right  to  con- 
trovert which  was  reserved  by  the  legatees. 
The  executor  thereupon  asked  for  a  further 
allowance  of  $7.')0,  with  which  to  compensate 
the  attorneys  who  had  been  employe<l  to  re- 
sist the  objections.  The  cause  was  tried  by 
the  county  court,  and  from  the  testimony  tak- 
en It  was  decreed  that  the  executor  should  be 
granted  a  further  credit  of  $28.').0O.  as  stat- 
utory compensation.  In  excess  of  the  sura 
claimed  therefor  in  the  final  account,  thus  re- 
ducing the  sum  reported  on  hand  to  $9,289.71, 
In  addition  to  which  he  was  charged  with  the 
sum  of  $7,361.69.  and  allowed  only  $75  of 
the  sum  demanded  for  probating  the  will  and 
for  prei)arlng  the  final  account,  thereby  re- 
quiring him  to  account  for  and  pay  to  the 
legatees  $16,926.40.  The  claim  for  extra 
compensation,  attorney's  fees  for  resisting  the 
objections,  ofllce  rent,  etc.,  was  denied.  From 
this  order  and  from  such  parts  of  the  decree 
as  required  an  accounting  for  any  sum  In  ex- 
cess of  that  reported  for  distribution,  the 
executor  alone  apiiealed  to  the  circuit  court 
for  that  county,  where  the  cause  was  tried  on 
a  transcriiJt  of  the  testimony  given  In  the 
county  court,  from  which  evidence  findings 
of  fact  and  of  law  were  made;  and,  based 
thereon,  the  decision  appealed  from  was 
affirmed  as  to  the  rejection  of  the  executor's 
claim  for  extra  compensation,  special  serv- 
ices performed,  office  rent,  and  attorney's  fees 
for  opposing  the  objections,  and  also  the  al- 
lowance of  $285.90  for  his  commission.  In  ex- 
cess of  the  amount  claimed  therefor,  thus  re- 
ducing the  sum  reported  on  hand  for  dls- 
trlbutton,  as  found  by  the  county  court,  to 
$9,*289.71,  In  addition  to  which  it  was  decreed 
that  Humiihrey  should  be  charged  with  a  pay- 
ment, claimed  to  have  been  made  June  16, 
1903,  to  George  II.  Roach,  of  $75  and  interest 
thereon,  amounting  to  $83.21,  with  money  im- 
properly credited  to  H.  E.  Pike,  $2,'i9.53.  and 
to  Mrs.  M.  E.  Allen,  $450,  with  losses  sus- 
tained by  reason  of  loans  made  on  inadequate 
security,  together  with  interest,  attorney's 
fees,  c-osts,  and  disbursements  Incurred  on  ac- 
count thereof,  the  makers  of  ,tbe^ 
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notes,  evideuclng  the  money  borrowed,  and 
the  sums  due  from  each  thereon,  being  as 
follows:  George  P.  Lent  $2,092.09;  L.  M. 
Cox  and  James  P.  Shaw  $3,()94.C2;  and  L. 
IIugbeK  $l,l,")0.r>0 ;  with  ijiiuaudorlug  occa- 
sioned b.v  purchasing  the  unsecured  prom- 
issory notes  of  'Willis  Thorp  $0,200.23;  and 
with  injury  Incurred  by  purchasing  certain 
lots  in  Mount  Tabor  Villa,  and  in  the  man- 
agement of  such  proj)erty,  $737.91 — thus  re- 
quiring the  executor  to  account  for  the  sum 
of  $22,.'J44.22,  with  Interest  thereon  at  the 
legal  rate  until  paid.  Humphrey  was  also  or- 
dered to  convey  and  assign  to  the  legatees 
•certain  real  property,  promissory  notes,  and 
shares  of  stock,  and  it  was  decreed  that  ui)on 
the  payment  to  each  of  them  of  one-third  of 
the  sum  for  which  he  was  required  to  account 
and  a  compliance  with  the  other  parts  of  the 
decree  he  was  to  be  discharged  and  his  bonds- 
men exonerated.  He  was  allowed  the  sums 
claimed  as  attorney's  fees  for  probating  the 
will  and  for  preparing  the  final  account. 
•The  executor  appeals  to  this  court  from  all 
parts  of  the  decree  that  require  him  to  ac- 
count for  a  greater  sum  of  money  than  he  re- 
porte<1  on  hand  for  distribution,  and  from 
the  di.siilluwance  of  bis  claim  for  extra  com- 
pensation, attorney's  fees  for  controverting 
the  objections,  etc.  The  legatees  also  ap- 
peal from  the  rejection  of  other  sums  of 
money,  for  the  payment  of  which  they  insist 
the  executor  is  personally  liable;  from  the 
allowance  of  his  commission  of  $9.'m.20,  and 
from  the  award  of  his  attorney's  fees  In  the 
sum  of  $150. 

J.  V.  Beach  and  C.  C.  I'almer,  for  apiiel- 
lants.    H.  H.  RIddell,  for  res|)ondents. 

MOOKK.  J.  (after  stating  tlie  facts  as 
above).  It  is  contended  by  Umuphrey's  coun- 
sel tluit  the  claases  of  the  will  quoted  imposed 
u|>oii  their  client  executorial  duties  upon  the 
l»erformance  of  which  he  became  a  trustee, 
and  that,  having  fully  dischargi>d  tlie  tirst 
obligation,  as  is  evidenced  by  lii«<  semiannual 
report  of  October  14,  lS9."i,  a  trust  in  tlie 
proi»erty  of  the  estate  Immediately  attached, 
whereby  the  jurisdiction  of  the  county  i-ourt 
terminated  and  that  of  the  circuit  (-uurt  at- 
tached: and,  this  being  so.  the  former  ccmrt 
was  iiowerless  to  act  in  the  matter,  and  hence 
an  error  was  conmiitted  in  refusing  to  dismiss 
the  proci-edings. 

Our  statute  prescril)es  the  time  and  order 
of  payment  of  charges  and  claims  again.st 
a  deiedenfs  estate  (B.  &  C.  Comp.  §  1212), 
uiMiu  the  discharge  of  which  the  legatees  are 
to  be  i)aid  and  the  remaining  proceeds  of  the 
IM'rsoual  proi)erty  distributed  among  the  heirs 
or  other  pt-rsons  entitled  thereto  (Id.  §  12'20>. 
This  enactment  would  seem  to  nnike  it  in- 
a-umlient  u|)on  the  )>er80ual  representative  of 
the  decedent  to  settle  the  estate  committed  to 
him  within  a  reiisonaltle  time  after  assuming 
ciiarge  thereof,  and  it  would  also  appear  tliat 
wlieii.  l»y  the  terms  of  a  last  will,  an  execu- 
tor is  reipiii-i  J  to  carry  out  the  direction  of  a 


testator,  the  performance  of  which  cannot 
reasonably  be  accomplKshed  within  the  time 
implied  from  tlie  statute,  that  a  trust  Is  tliere- 
by  imposed.  However  this  may  be,  as  In  a 
general  sense  every  executor  is  a  trustee  for 
the  legatees  and  the  next  of  kin  (Wlllard's 
Ex.  30),  It  will  be  assumed,  without  deciding 
the  question,  that  the  will  under  considera- 
tion riHiuIred  Humphrey,  after  paying  tlie 
dc-l>ts  of  the  estate  and  the  bequests  that  had 
matured,  to  perform  the  duties  i)crtaiulng 
to  a  testamentary  trufitee,  in  the  disdiargo 
of  which  the  county  court,  as  a  probate  tribu- 
nal, had  no  control,  but  that  the  circuit  court, 
as  a  court  of  equity,  alone  has  jurisdiction 
of  the  subjec-t-matter.  When  a  i)erson  has 
been  apiwlnted  by  a  testator  to  execute  the 
re<iuest8  of  a  will,  and  also  vested  by  such 
testament  with  an  Interest  In  or  a  power 
over  the  proi)erty  which,  after  the  testator's 
death,  he  Is  to  perform  for  the  benefit  or  to 
the  use  of  nnotlier,  the  relation  of  the  per- 
son so  apiwinted  to  tlie  estate,  when  legally 
committed  to  hhn,  must,  upon  principle,  bo 
the  same  as  if  a  branch  of  the  duty  were 
delegated  to  one  iierson  as  exe<'utor  and  the 
remaining  part  to  another  as  tnistee.  In  the 
case  8upiH>sed,  a  moment's  reflection  would 
seem  to  Induce  the  conclusion  that,  when  an 
executor  lawfully  secures  po.«8ession  of  the 
property  of  a  decedent's  estate,  any  Inter- 
meddling therewith  by  a  testamentary  trus- 
tee, until  the  executor  has  been  discharged, 
would  be  regarded  by  the  probate  court  as 
the  usurpation  of  Its  authority,  for.  as  the 
testator's  debts,  funeral  expenses,  etc.,  must 
be  paid  before  any  trust  can  attach  to  the 
proi>erty.  tmder  a  devl.<5e  or  bequest  thereof, 
the  jurisdiction  of  stich  court  nwessarliy  pre- 
cedes that  of  an  equity  tribunal,  and  Is  there- 
fore exclusive.  When  the  same  person  has 
bet  n  api>ointed  by  a  will  to  perform  such  dual 
duty,  in  resiiect  to  the  proiierty  of  an  estate, 
no  service  is  demanded  of  him  as  testamen- 
tary trustee  until  lie  \u\a  fully  performed  his 
exwutorial  obligation  and  secured  an  order 
of  the  |»robate  court  discharging  him  and  lib- 
erating Ills  bondsmen.  Thus  in  I'riudle  v. 
Ilolcomb,  4.">  Conn.  Ill,  It  was  held  that  the 
ptobate  rei'ords  should  show  that  an  execu- 
tor's account  had  bwu  settled,  before  a  tes- 
tamentary trustee  was  entitled  to  take  and 
hold  the  proiH'rty  of  the  estate  for  the  pur- 
lioses  of  the  trust.  In  White  v.  I)it.son.  140 
Ma.ss.  ;!.-,l.  4  N.  E.  cm.  Tti  Am.  Hep.  473,  in 
speaking  of  an  executor,  the  court  say: 
'■While  Hcal.\  fully  coiujileted  the  adniiuis- 
tratlon  of  the  estate  by  the  iiayment  of  all  the 
(Icbt.s,  legacies,  and  expenses,  he  s«>ttled  no 
tiiial  aci-ouut  as  executor,  .-lud  did  not.  by 
any  oiK'ii,  notorious  act,  discliarge  himself  as 
such  in  the  probate  court  liy  assuming  to 
transfer  the  residue  of  the  projierty  to  him- 
self a.s  trustee,  or  by  any  otiier  act  indicating 
an  intention  tliereafter  to  hold  the  wuue  for 
the  puriioses  of  the  trust.  *  *  *  An  actu- 
al payment  cannot  lie  made  by  one  to  him- 
self, it  has  been  iield  that,  where  tHe^W\'- 
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person  Is  execntor  and  trustee,  he  must  give 
bond  in  his  character  of  trustee  before  he  can 
exonerate  himself  from  his  liability  as  execu- 
tor." In  the  case  at  bar,  It  does  not  appear 
that  Humphrey  gave  a  new  undertaking  as 
trustee.  He  did  not  secure  an  order  of  the 
county  court,  discharging  him  as  executor; 
nor  did  he  do  anything  from  which  It  can 
reasonably  be  inferred  that  he  Intended  to 
change  his  relation  to  the  property,  except  In 
falling  te  file  semiannual  reports  of  the  re- 
ceipt and  disbursement  of  money,  until  com- 
pelled to  render  a  final  account.  Such  neg- 
lect, however.  Is  ineffectual  to  change  his  ex- 
ecutorial relation,  and  his  duty  to  the  estate 
and  the  rule  of  law  by  which  he  should  be 
governed  is  tersely  stated  In  the  case  of  Bell- 
inger v.  Thompson,  26  Or.  320,  37  Pac.  714, 
40  Pac.  229,  where  Mr.  Chief  Justice  Bean, 
In  speaking  of  another  executor,  obser\-es: 
"It  may  be  that  the  will  gave  him  two  char- 
acters, those  of  an  executor  and  trustee,  but 
the  duties  of  the  one  are  separate  and  dis- 
tinct from  and  Independent  of  the  other;  and, 
until  he  was  discharged  from  the  former  and 
assumed  the  duties  of  the  latter,  his  lia- 
bility as  executor  still  continued."  In  sup- 
port of  the  legal  principle  thua  announced, 
see,  also,  18  Cyc.  1112 ;  1  Woerner,  Am.  Law 
Admr.  (2d  Ed.)  34C;  Dougherty  v.  Bartlett, 
100  Cal.  490,  35  Pac.  431;  Prior  v.  Talbot,  10 
Cush.  (Mass.)  1;  Cruce  v.  Cruce,  81  Mo.  67G; 
Foster  v.  Wise,  46  Ohio  St.  20,  16  N.  E.  087, 
15  Am.  St.  Rep.  542;  Wallber  v.  Wilmanns, 
116  Wis.  246,  93  N.  W.  47. 

The  only  adjudication  which  we  have  found 
that  at  all  seems  to  controvert  the  rule  thus 
proclaimed,  and  that  does  not  Involve  the 
power  of  a  probate  court  to  compel  the  filing 
of  a  final  account,  is  Vohmann  v.  Michel,  109 
App.  Dlv.  659,  96  N.  Y.  Supp.  309,  where  it 
was  held  that  when  a  testatrix  devised  her 
residuary  estate  to  trustees,  as  such,  who 
were  also  executors,  a  loan  made  by  them 
of  a  part  of  the  residuary  estate,  secured  by 
a  mortgage,  was  not  an  executorial  perform- 
ance, but  the  act  of  trustees,  though  they  had 
not,  at  the  time  of  the  loan,  accounted  as 
executors,  or  been  discharged  as  such,  or  for- 
merly transferred  the  property  of  the  estate 
to  themselves  as  trustees.  The  effect  of  that 
decision,  however,  Is  very  much  weakened 
by  a  modification  of  the  decree  on  appeal, 
where  the  conclusion  ultimately  reached  was 
placed  on  other  grounds.  Vohmann  v.  Michel, 
185  N.  X.  420,  78  N.  B.  156. 

The  Jurisdiction  of  the  county  court  of 
Multnomah  county  was  admitted  when  Hu)n- 
phrey  secured  from  It  a  confirmation  of  his 
nomination  as  executor.  Its  authority  was 
recognized  when  he  made  to  it  his  semiannual 
reports,  and,  as  nothing  has  ever  been  done 
by  him  to  defeat  the  right  of  that  court  to 
hear  and  determine  the  matter,  it  was  em- 
powered to  compel  a  final  settlement  of  the 
estate,  and  no  error  was  committed  in  re- 
fusing to  dismiss  the  proceedings.  In  re  Os- 
bum's  Estate,  36  Or.  8,  58  Pac.  521.    It  will 


be  remembered  that  the  county  court  award- 
ed the  legatees  $10,926.40,  and  that  the  cir- 
cuit court  gave  them  $22,344.22.  As  the  ex- 
ecutor alone  appealed  from  such  parts  of  the 
decree  of  the  county  court  as  required  him  to 
account  for  a  greater  snm  of  money  than  he 
reported  on  hand  for  distribution,  his  coun- 
sel maintain  that  the  power  of  the  circuit 
court  was  limited  to  the  adjudication  made 
by  the  county  court,  and  that,  in  decreeing 
the  recovery  of  a  greater  sum,  an  error  was 
committed.  The  statute  regulating  the  man- 
ner of  reviewing  the  final  determinations  of 
a  court,  so  far  as  thougbt  to  be  Important 
herein.  Is  as  follows:  "Upon  an  appeal  from 
the  judgment  of  a  county  court  •  •  • 
the  action  shall  be  tried  anew,  upon  substan- 
tially the  Issues  tried  in  the  court  below." 
B.  &  C.  Comp.  §  555.  "Upon  an  appeal,  the 
appellate  court  may  afiQrm,  reverse,  or  modify 
the  judgment  or  decree  appealed  from,  in 
the  respect  mentioned  in  the  notice,  and  not 
otherwise  •  •  •  and  may,  if  necessary 
and  proper,  order  a  new  trial."  Id.  §  556. 
"Upon  an  appeal  to  the  circuit  court,  the 
manner  of  proceeding  thereafter  is  the  same 
as  if  the  action  or  suit  bad  been  commenced 
in  such  court;  but  if  the  appeal  be  from  a 
decree  of  the  county  court,  the  appellate 
court  may  give  a  final  decree  in  the  cause  or 
matter,  to  be  enforced  as  a  decree  of  such 
court,  or  such  decree  as  may  be  proper,  and 
direct  that  the  cause  or  matter  be  remitted 
to  the  court  below  for  further  proceedings 
In  accordance  therewith."  Id.  {  558,  subd.  3. 
In  construing  these  provisions,  it  has  been 
held  that  final  decrees  of  circuit  courts  were 
to  be  modified  only  in  the  manner  specified 
In  the  notice  of  appeal,  and  that,  when  no 
cros.s-appeal  Is  taken,  It  will  be  presumed 
that  the  respondent  is  satisfied  with  the  de- 
termination of  the  cause,  as  made  by  the 
court  below.  Shook  v.  Colohan.  12  Or.  239, 
0  Pac.  503;  Portland  Construction  Co.  v. 
O'Nell,  24  Or.  54.  32  Pac.  764;  Smith  v.  Wll- 
klns,  38  Or.  583,  64  Pac.  760.  Though  the 
mode  of  procedure  in  probate  practice  is  de- 
clared to  be  in  the  nature  of  a  suit  in  equity, 
as  distinguished  from  an  action  at  law  (B. 
&  C.  Comp.  i  1100),  we  do  not  think  the  rule 
which  has  been  applied  in  this  court,  in  cases 
of  appeals  from  parts  of  decrees,  given  in 
circuit  courts,  governs  appeals  from  final 
decisions  rendered  by  county  courts.  In  mat- 
ters pertaining  to  tlie  settlement  of  decedents' 
estates.  The  county  court  is  not  technically 
a  court  of  equity,  but  the  proceedings  had 
therein,  In  the  administration  upon  estates, 
are  analogous  to  the  practice  in  courts  of 
chancery.  Richardson's  Guardianship,  39  Or. 
240,  04  Pac.  390;  Rutenic  v.  Hamakar,  40  Or. 
444,  67  Pac.  196.  Interpreting,  In  pari  ma- 
teria, the  sections  of  the  statute  quoted,  the 
power  to  modify  a  decree  appealed  from,  "in 
the  respect  mentioned  in  the  notice,  and  not 
otherwise,"  is  limited,  In  our  opinion,  to  this 
court,  and  does  not  apply  to  cases  on  api)eal 

from  the  final  determinations  o£.tu  pouuty 
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court  In  probate  matters,  a  transfer  of  which 
removes  the  entire  cause  to  the  circuit  court, 
where  It  Is  tried  as  If  It  had  been  originally 
Instituted  therein,  except  that  the  review  Is 
confined  to  an  examination  of  the  transcript 
sent  up.  The  i>ower  to  order  a  new  trial  does 
not  exist  iu  cases  of  appeal  from  the  decrees 
of  the  couuty  court  in  probate  matters  (In 
re  riuuketfs  Estate,  33  Or.  414,  54  Pac.  152), 
and,  as  the  practice  in  reviewing  such  de- 
crees is  not  the  same  as  on  apjieal  from  the 
flnal  determinations  of  the  circuit  court,  no 
error  was  committed  as  alleged. 

It  Is  maintained  by  Humphrey's  counsel 
that  the  circuit  court  erred  in  requiring  the 
executor  to  acvouut  for  sums  of  money  to 
which  no  objections  were  made,  and  on 
grounds  other  than  those  stated  la  the  ex- 
ceptions. AYhen,  in  nduiinlsterlug  upon  a  de- 
cedents estate,  a  flnal  account  is  filed,  a  day 
must  be  apitointed  for  hearing  objections 
thereto  and  for  the  settlement  thereof.  B. 
&  C.  Conip.  §  1202.  Any  iierson  interested  In 
the  estate  may.  on  or  before  the  day  so  des- 
ignated, file  bis  objections  to  the  final  ac- 
count or  to  any  item  thereof,  "specifying  the 
particulars  of  such  objections."  Id.  i  1203. 
The  reiiuircmeut  which  the  statute  thus  im- 
poses, to  indicate  the  precise  exceptions  re- 
lied upon,  was  evidently  designed.  In  the 
system  of  pleading,  as  an  answer,  controvert- 
ing the  statement  of  facts  contained  in  the 
final  account,  whK'ib  Is  treated  as  a  com- 
plaint, and  such  objections  are  apparently  in- 
tended to  imiMirt  notice  to  the  personal  rep- 
resentative of  the  decedent,  so  as  to  enable 
him  to  i)repare  for  a  trial  of  the  Issues  tlma 
framed.  18  C.vc.  1172;  Elder  t.  Whittemore, 
ol  IIL  App.  (K>2;  Succession  of  Bofenschen, 
29  La.  Ann.  711.  The  court's  examination 
of  the  facts  challenged  by  the  exception  is 
therefore  limited  to  the  )>articuhir  specifica- 
tion set  forth  in  the  objections  inteniotied. 
In  conformity  witli  this  rule,  the  Items  of  the 
flnal  account  that  are  contested  will  i>e  ex- 
amined. The  objectiou  to  the  credit  of  $73, 
claimed  as  money  given  to  George  II.  Roach, 
June  16,  11X)3.  is  based  on  the  ground  that  no 
such  payment  was  ever  made.  The  person  to 
whom  the  money  is  asserted  to  have  t>een  de- 
livered testified  that  he  never  received  iti 
while  the  executor  declared  under  oath  that, 
though  this  credit  was  entered  on  his  iKtoliS, 
be  was  unable  to  find  any  receipt  therefor, 
and  that  he  had  no  personal  recollection  of 
the  matter.  The  court  proi)erly  disallowed 
the  sum  so  claimed  to  have  been  paid.  In 
the  prayer,  which  forms  a  part  of  the  ob- 
jections, in  referring  to  this  item,  It  is  aslced 
that  the  executor  be  required  to  account  for 
$75.  No  declaraticn  is  made  in  the  exception 
of  any  sum  l)eing  due  as  compensation  for 
the  use  of  money  on  account  of  this  item, 
and  in  allowing  .$8.21  as  interest  thereon  an 
error  was  committed,  necessitating  a  modifi- 
catlou  of  the  decree  by  remitting  the  sum 
last  named. 

The  items  noted  in  the  flnal  rei)ort  as  "Uen- 


ry  E.  Pike,  on  account  of  loan,  $230.53,"  and 
"Mrs.  M.  E.  Allen,  not  on  previous  acct., 
$450,"  are  not  challenged  in  any  manner,  and 
the  rejection  thereof  from  the  credit  side  of 
the  account  was  erroneous,  necessitating  a 
further  correction  of  the  decree  in  these  par- 
ticulars. The  objections  state  that,  without 
any  order  from  the  county  court,  Humphrey 
lent  money  to  persons  who,  as  evidence  there- 
of, executed  promissory  notes  which  were  in- 
adequately secured  by  mortgages  of  real  prop- 
erty. In  the  Investment  of  trust  fimds, 
though  an  executor  is  not  an  insurer,  be  la 
nevertheless  required  to  exercise  that  degree 
of  care  and  discretion  which  an  intelligent 
person  of  ordinary  prudence  and  Judgment 
would  observe  in  the  management  of  his  own 
affairs.  11  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
944;  7  Ourr.  Law,  1443;  18  Cyc.  233.  "In 
lendiug  money  on  mortgage  of  real  estate, 
a  degree  of  care  is  necessary,  which.  If  omit- 
ted," says  a  learned  author,  "will  render  the 
executor  liable  personally."  2  Woerner,  Am. 
Law  Admr.  (2d  Ed.)  709.  In  Bogart  v.  Van 
Velsor,  4  Edw.  Ch.  (N.  Y.)  718,  It  was  ruled 
that,  when  an  executor  loans  funds  on  real 
estate,  he  must  use  care  as  to  the  title,  and 
ascertain  that  the  value  of  the  premises  mort- 
gaged is  such  as  will,  in  all  probability,  be 
adetiuate  security  for  repiiymeut  whenever 
the  money  slinll  be  called  In.  In  rendering 
that  decision,  Jlr.  Justice  McCoun  says:  '"The 
crlterioQ  of  value  In  such  cases  Is  the  opinion 
or  estimate  of  men  of  ordinary  prudence  who 
would  deem  It  safe  to  make  a  loan  of  the  like 
amount  of  their  own  money  on  the  same 
property."  In  Clark  v.  Anderson,  13  Bush 
(ICy.)  Ill,  it  was  held  thot  a  trustee  was  not 
chnrgcuble  with  a  loss  resulting  from  a  loan 
which  was  setrured  by  a  mortgage  ou  real  es- 
tate of  cash  value  50  per  cent,  greater  than 
the  sum  loaned,  when  the  loss  was  caused  by 
an  unoxi>ectcd  depreciation  of  the  worth  of 
the  proi)erty  after  the  loan  was  made  and 
which  was  occasioned  by  a  flunncial  crisis. 
In  Perrlne  v.  Vreelaud,  33  N.  J.  Eq.  102,  an 
executor  loaned  money,  taking  as  security 
therefor  a  mortgage  on  unimproved  city  lots, 
worth  at  the  time  of  the  loan  more  than  three 
times  the  amount  of  the  fund;  and  It  was 
determined  that  he  was  not  iiersonally  liable 
for  any  loss  that  might  result  from  his  pur- 
chasing the  property  under  a  decree  of  fore- 
closure. In  Wilson  V.  Staats,  33  N.  J.  Eq.  524, 
an  executor  having  taken  a  first  mortgage  on 
a  farm  to  sucure  a  loan  equivalent  to  two- 
thirds  of  the  value  of  the  laud,  it  was  held 
that  he  was  not  answerable  for  any  loss  that 
subsequently  act'rued.  F.  S.  Akin,  a  witness 
for  the  legatees,  testified  that  he  had  tieen 
engaged  in  lending  money  and  taking  real 
estate  mortgages  as  security  therefor,  and 
that  a  prudent  person  would  not  place  on 
such  pro|)erty  more  than  50  per  cent  of  the 
sum  of  money  which  could  reasonably  be  ob- 
tained at  a  voluntary  sale  of  the  laud  for 
cash. 
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ApplyluR  the  rule  which  Is  to  be  dorlvetl 
from  the  dwlsions  on  this  branch  of  the  case, 
and  from  the  oi)lnion  of  an  expert  witness 
In  such  niattera,  It  appears  tliat  the  executor 
on  October  20,  1803.  loaned  one  George  P. 
lient  $1,000,  taking  as  security  therefor  a 
mortgage  of  ICO  acres  of  unimproved  land, 
situated  on  the  Clackamas  river,  al)out  Ave 
miles  east  of  Oregon  CItyr  that  on  May  28, 
18,04,  Humphrey  made  another  loan  to  Lent 
of  a  like  sum,  secured  l)y  a  niortgnge  of  SO 
acres  of  timber  land,  situated  about  40  miles 
east  of  the  other  tract.  The  promi.ssory  notes 
evidencing  the  loans  not  having  beeu  paid 
at  maturity,  the  mortgages  were  foreclosed, 
and  at  a  sale  of  the  premises  under  the  de- 
cree's the  executor  l)ecame  the  purchaser  and 
secured  deeds  of  the  premises.  He  sold  the 
.SO  acres  June  22,  1!K),3.  for  .$."(I0.  and  on  Octo- 
ber 7th  of  that  year  he  sold  the  KiO-acre 
tract  for  !|il..Tr)0.  paying  a  commission  of 
$100  to  an  agent  for  securing  a  i)urchaser  of 
the  latter  premises,  and  three  days  thereafter. 
In  consideration  of  $1.")0,  tlie  executor  en- 
tere<l  satisfaction  of  the  deflciency  Judgment 
rendered  against  the  mortgagor.  The  circuit 
cotirt  found  that  at  tlie  time  these  loans  were 
made  the  value  of  the  KH*  acres  did  not  ex- 
ceed $800.  and  that  the  worth  of  the  80  acres 
was  not  more  than  $120.  The  executor  was 
charged  witli  the  sums  so  loaned  and  interest 
thereon  at  8  per  cent,  per  untunn  until  Octo- 
l)er  14,  1808,  when  tlie  rate  was  changed  to 
0  per  cent.  (Laws  Or.  1808,  p.  1".).  and  con- 
tinued thereafter  at  the  latter  rate.  He  was 
also  charged  with  attorney's  fees  and  other 
exiienses  Incurred  in  tlie  foreclosure  proceed- 
ings, and  creditetl  with  the  Intei-est  paid  and 
money  rei-eived  from  the  sale  of  the  land  and 
on  account  of  the  judgment,  whereby  tliere 
remained  due  $2.002.<K».  The  commission  jKiid 
for  sec'uring  a  purchaser  was  not  taken  Into 
consideration,  and  only  $1.2.")0.  the  sum  realiz- 
ed upon  a  sale  of  the  liiO  acres,  was  cred- 
ited to  the  executor's  account  us  to  the  larger 
tract  of  land.  I..eut  testilied,  as  a  witness  for 
the  ex(Hrutor,  that  he  considered  the  loan  on 
the  KK)  acres  perfectly  safe,  and  the  other 
loan  reasonably  good.  It  Is  not  deemed  nec- 
essary to  set  out  In  detail  the  testimony  of 
tiie  witnesses  as  to  the  values  of  the  respec- 
tive tracts  of  land  referred  to,  for  a  careful 
]»erusal  of  the  evidence  convinces  us  that  the 
finding  of  the  circuit  court  iu  relation  thereto 
is  correct.  Ix'iit  stated  what  he  considered 
the  land  to  be  wortli,  but  his  opinion  is  not 
the  iiest  evidence,  for  it  must  be  kept  In  mind 
that  he  was  the  borrower,  and.  as  it  will  be 
assiuued  tiiat  he  was  lionest.  he  necessarily 
entertained  an  opinion  tiiat  the  land  mort- 
gaged afforded  ade<iuate  security,  and.  though 
he  was  a  competent  witness,  he  wcs  not  dis- 
interested. 

Whenever  an  exei-utor's  final  ac<'ount  Is 
properly  challenged,  the  burden  of  pwving 
the  trutii  of  tlie  item  or  tlie  re:is<)iiai)Ieiiess 
of  any  cic;lit  thus  objected  to  devolves  up  )ii 


him.    18  Cyc.   llSO;  2  Woerner,   Am.  Law 
Admr.  (2d  Ed.)  1188.    Huiuphrey  did  not  call 
an  Imiiartlal  witness  to  state  that,   iu  his 
opinion,   a   prudent  man  of  discretion   and 
Judgment  would,  in  the  management  of  his 
own  affairs,  have  loaned  such  sums  of  mon- 
ey ou  unimproved  land  so  remote  from  mar- 
ket, ICO  acres  of  which,  as  appears  from  the 
testimony,  had  very  little  sjiw  timber  thereon, 
and  the  remaining  80  acres  contained  trees 
that  were  fit  only  for  iilling.     The  failun' 
of  the  executor  to  Introduce  testimony  as  to 
the  criterion  of  value  and  the  metliod  of  d<^ 
I  termlning  It,   as  prescribed  in   tlie  ca>-e  of 
j  Bogart  V.  Van  A'clsor,  4  Edw.  Ch.  (N.  Y.)  71.''. 
I  was  probably  due  to  the  fact  that  he  coulil 
'  not   tlnd  a  qualified,   unbiased  witness  wb  > 
I  would  have  consldei-ed  the  loans  safe  iiivc^t- 
'  meiits.     Ilumiihrey  did  not,  in  our  opinion. 
'  meet  the  requirement  which  the  rule  of  onus 
I  probundl  thus  tmiK>sed  ujion  him  by  olTering 
i  only  Lent's  testimony,  as  to  tlie  value  of  the 
I  land,  each  tract  of  which  was  innde«|uate  >e- 
I  curity  for  the  money  loaned  tliereon.    The 
.  sum  demnuded  in  the  objections  on  ac<-onut 
,  of  the  loss  resulting  from  the  money  loaned  to 
I  Lent,  on  both  tracts,  is  $2,004.20.    The  decree 
retiulres  the  executor  to  account  for  $2,0!t2.- 
!  0!).  or  $.SS.49  more  than  is  claimed  by  the 
legatees,  and  hence  a  modification  must  be 
made  by  remitting  the  sum  last  named. 

L.  M.  Cox  and  James  P.  Shaw  puivhased 
lots  1  and  2  In  block  60  of  Caruther's  ad<lltlon 
to  CJaruther's  addition  to  the  city  of  Port- 
land, agreeing  to  give  tlierefor  .<.">.0<i0.  of 
wlilch  sum  tliey  paid  two-thirds,  the  remaind- 
der  of  the  purchase  price  tieing  evideuceii  by 
promlssoiy  notes  securetl  by  a  mortgage  of 
the  premise.s.  Humphrey,  on  Febi-uary  11, 
18!>.'{.  piHK'ured  an  assignment  of  one  of  these 
notes,  given  for  $8S;{.33,  and  ou  October  17. 
18!r>.  he  obtaiiKMl  a  transfer  of  the  other 
note,  evidencing  a  consideration  of  $.S47. 
These  negotiable  Instnimeuts  not  having  iK-en 
paid,  the  mortgage  was  foreclosed,  and  the 
premises  sold  to  the  executor  for  $2.(KI0, 
thereby  leaving  a  deflciency  Judgment  of 
$r»14.!).5,  which  sum  Included  attorney's  fees, 
costs,  etc.  The  circuit  court  found  that  the 
lots  s|ieclfied  are  situateil  in  a  ravine,  alwut 
80  feet  Im'Iow  the  grade  of  the  street,  and 
that  at  the  time  the  notes  were  asslguetl  to 
the  executor  tlie  mortgaged  premises  were  of 
no  greater  value  than  $.500.  and  wmputing 
the  sum  due,  as  liereinbefore  indicatwl,  it  was 
decreed  that  tlie  executor  should  account  for 
tlie  sum  of  $."!.094.62  by  reason  of  tlie  loss 
sustained  from  accepting  tlie  Inadeiiuate  se- 
wrlty.  Cox  and  Shaw,  the  mortgagors,  as 
witnesses  for  the  executor,  severally  testified 
that,  when  they  purchased  the  propi'rty,  they 
consldere<l  it  worth  tlie  sum  of  money  which 
they  agi-eed  to  pay  » ir  It;  that  on  February 
11,  180:!.  the  time  when  Humphrey  secured 
as  assignment  of  the  first  note,  no  depw'cia- 
tiou  in  the  value  of  real  proiierty  in  the  city 
of  Portland  liad  o<-curri><l,  but  in  June  of  that 
year  tlie  worth  of  all  such  lots  began  to  gi-ow 
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less,  in  couseqaence  of  a  great  financial  de- 
pression. These  lota  at  the  time  they  were 
purchased  by  the  mortgagors  evidently  had 
a  speculative  value,  but,  being  unimproved 
and  owing  to  their  situation,  they  had  no 
real  worth  as  a  basis  for  security;  and  we 
think  the  court's  finding  in  relation  thereto 
Is  supported  by  the  great  weight  of  testimony. 
The  witnesses  for  the  legatees  severally  stat- 
ed on  oath  that  this  proi)erty  was  of  but  very 
little  value,  and  the  executor  did  not  call  anv 
unbiased  witness  of  experience  and  judgment 
to  express  an  opinion  as  to  what  sum  of  his 
own  money,  if  any,  a  reasonably  prudent  man 
would  have  loaned  on  two  unoccupied  city 
lots,  situated  in  a  canyon,  which  the  testi- 
mony shows  to  be  about  a  mile  from  the  cen- 
ter of  bnslness  of  the  city,  and  where  the  im- 
provement of  the  highway  Ufion  which  the 
lots  abut,  would,  in  all  probability,  many 
times  exhaust  the  value  of  the  property  by 
the  assessments  Imposed  thereon.  It  will  be 
remembered  that  the  prices  of  all  real  prop- 
erty in  the  city  of  Portland  had  commenced 
declining  when  the  executor  obtained  an  as- 
signment of  the  second  note.  In  view  of  which 
and  of  the  circumstances  referred  to  In  con- 
nection herewith  no  error  was  committed  in 
requiring  him  to  account  for  the  sum  found 
to  be  due. 

Humphrey  on  May  15.  1884.  loaned  L. 
Hughes  $600,  taking  as  security  therefor  a 
second  mortgage  on  lot  1  In  block  6  in  Para- 
dise Spring  tract,  Multnomah  county,  and  al- 
so on  10  acres  In  section  7  in  township  1  N. 
of  range  2  E.  of  the  Willamette  meridian, 
which  latter  tract  Is  situated  In  a  marsh. 
The  executor  on  June  11,  18i)5,  lent  Hughes 
the  further  sum  of  $54.35,  which  was  not  se- 
cured in  any  manner.  The  first  mortgage  on 
the  Paradise  Spring  tract  was  foreclosed,  and 
the  lien  of  the  second  mortgage  was  extin- 
guished thereby,  without  returning  to  the 
executor  any  part  of  the  sum  for  whicli  the 
premises  were  sold  under  the  decree.  Hum- 
phrey evidently  thought  the  marsh  land  val- 
ueless, for.  without  attempting  to  foreclose 
the  mortgage  thereon,  he  permitted  10  years 
to  elapse  after  the  last  payment  was  made  on 
the  debt  intended  to  be  secured.  The  court 
found  that  the  estate  lost  by  this  transaction 
$1,150.30,  for  which  snm  the  executor  was 
required  to  account.  If  a  loss  occurs  by  rea- 
son of  an  executor's  taking  a  second  mortgage 
on  real  proi)erty  as  se<-urlty  for  a  loan,  made 
for  that  purpose,  he  is  liable  therefor.  Wil- 
son V.  Staats,  33  N.  J.  Eq.  524;  Crane  v. 
Howell,  35  N.  3.  Bq.  374.  No  testimony  was 
offered  by  either  party  to  show  the  value  of 
the  10-acre  tract,  but,  as  the  burden  of  prov- 
ing tlie  adequacy  of  the  security,  which  was 
controverted,  devolved  upon  the  executor,  any 
failure  In  this  resiiect  Is  attributable  to  him. 
So.  too,  it  was  Incumbent  upon  him  to  have 
foreclosed  the  lien  of  the  mortgage  on  the 
marsh  land.  If  he  considered  the  premises 
valuable,  but,  having  failed  to  institute  a 
suit  for  that  purpose  and  allowed  the  statute 


of  limitations  to  bar  a  recovery,  he  Is  per- 
sonally liable  for  the  loss  which  rei^ulted 
from  his  culpable  negligence.  2  Woerner. 
Am.  T.aw  Adm.  (2d  Ed.)  077.  The  sum  of 
$54.35.  which  the  executor  lent  Hughes, 
though  entered  as  an  item  of  cre<llt  in  the 
semiannual  report  of  Octol)er  14,  1H!)5,  was 
not  disputed  by  any  objection.  An  error  was 
therefore  committed  in  refjuirlng  the  exec-u- 
tor  to  account  for  such  sum  and  the  interest 
thereon,  amounting  to  $90.30,  thereby  neces- 
sitating a  modification  of  the  decree  In  this 
particular. 

Humphrey  obtained  an  assignment  of  two 
unsecured  promissory  notes,  June  11,  180,"), 
executed  by  one  Willis  Thorp,  each  for  the 
sum  of  $1,250,  and,  only  a  small  paj'ment 
having  been  made  on  account  of  interest,  a 
judgment  was  secured  against  the  maker  for 
the  amount  due,  whereby  the  estate  lost.  In- 
cluding interest,  attorney's  fees,  costs,  ex- 
penses, etc.,  $5,206.25,  as  found  hy  the  circuit 
court,  for  which  sura  it  was  de<'reed  that  the 
executor  should  account.  The  olyectiou  to 
this  item  is  based  on  the  ground  that  the  ex- 
ecutor is  personally  liable  for  any  loss  re- 
sulting from  the  loan  of  money  of  the  estate 
without  any  security,  and  the  sum  dem!Uide<l 
from  him  on  account  thereof  Is  $3,715.40. 
We  have  no  statute  regulating  the  manage- 
ment of  trust  funds,  except  when  they  are 
In  the  custody  of  a  guardian  (B.  &  C.  Comp. 
I  5278),  or  where  tlie  sale  of  personal  prop- 
erty of  an  estate  is  ordered  by  the  county 
conrt  to  be  made  on  credit  (Id.  S  1169).  or  in 
case  of  the  sale  of  real  estate  when  time  Is 
allowed  for  the  payment  of  a  part  of  the 
purchase  price,  by  taking  a  mortgage  as  se- 
curity therefor  upon  the  real  property  sold 
(Id.  f  1177).  "In  the  absence  of  statutory 
provisions  touching  the  method  of  Invest- 
ment, executors  and  administrators,"  says  a 
text-writer,  "are  bound  to  employ,  in  the 
investment  of  tlie  funds  of  the  estate,  such 
prudence  and  diligence  as,  in  general,  pru- 
dent men  of  discretion  and  Intelligence  em- 
ploy in  tlielr  own  affairs."  2  Woerner,  Am. 
Law  Admr.  (2d  Ed.)  707.  In  Gray  v.  Fox, 
1  N.  J.  Eq.  2.-)9,  22  Am.  Dec.  1508,  In  dLscuss- 
ing  the  duty  demanded  In  the  management 
of  trust  funds  and  in  stating  the  origin  of 
the  legal  principle  applicable  thereto.  Chan- 
cellor Vroom  says:  "It  Is  well  settled  In 
English  chancery  that,  if  trustees  loan  money 
without  due  security,  they  are  liable  in  case 
of  loss  by  Insolvency.  This  is  a  safe  rule, 
and  the  court  has  no  hesitation  In  adopting 
It  The  duties  of  trustees  are  very  Imi)or- 
tant,  especially  when  the  rights  of  infants 
are  concerned,  and  it  will  always  lie  the 
pleasure  of  the  court  to  protect  them,  so  far 
as  it  may  be  done  consistently  with  safety 
and  sound  iwlicy.  Safety  demands  that  the 
conduct  of  trustees  should  lie  watched  with 
scrupulous  cnre.  Sound  policy  retpilres  that 
the  faithful  steward  should  not  l>e  entrapped 
and  ruined  with  technicalities  and  forms. 
The  rule  above  stated,  however  TaiiutblekMi|a> 
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general  principle  for  the  goTernment  of  the 
<'ourt,  Is  not  Bufflciently  definite  to  be  of 
much  practical  use.  We  must  go  further, 
and  Inquire  Avhat  is  due  security  for  moneys 
loaned  by  a  trnstee.  Can  the  court  adopt  a 
general  rule,  or  must  each  case  be  left  to  be 
decided  on  Us  own  peculiar  circumstances?" 
After  calling  attention  to  several  decisions 
rendered  In  (Jrcat  Britain  on  this  subject.  It 
is  observed:  "The  principle  to  be  extracted 
from  these  authorities  is  that  the  loaning  of 
trust  money,  and  especially  -where  Infants 
are  concerned,  on  private  security,  is  not  a 
compliance  with  the  rule  that  requires  due 
security  to  bo  tnl<cn,  and,  of  course,  that 
such  loans  are  made  at  the  risk  of  the 
trustee."  Further  in  the  opinion,  the  chan- 
cellor remarks:  "I  am  not  able  to  ascertain 
that  the  EuKlish  rule  has  ever  been  adopted 
In  this  court,  and  I  should  foci  some  hesi- 
tancy In  adopting  it  to  the  extent  to  which  it 
is  carried  in  thoir  courts.  The  situation  of 
the  two  countries  differs  very  materially  in 
many  respects,  and  especially  as  It  regards 
the  i)olicy  of  investments;  and  what  may  be 
a  prudent  rule  of  policy  In  one  country  may 
not  be  in  another.  In  (England,  property 
can  always  be  Invested  in  funds.  These  are 
recognized  by  their  courts  as  safe  and  per- 
manent securities,  and  it  is  the  policy  of 
every  branch  of  the  government  to  consider 
them  so.  in  this  country,  tiie  amount  of  pub- 
lic or  government  stock  Is  very  small,  and 
In  an  inland  state  like  our  own  there  are 
few  opportunities  for  investing  In  that  kind 
of  security.  The  stock  of  private  corpora- 
tions is  not  considered  safe,  and  investments 
in  that  species  of  stock  would  scarcely  be 
encouraged  by  a  court  of  equity.  There  Is, 
tlien,  no  other  but  lauded  security  that  would 
come  within  this  rule.  This  can  most  gen- 
erally be  attained,  and  the  court  would  ad- 
vise It  to  be  taken  In  all  cases  where  public 
st(K-k  cannot  be  iivocured."  The  rule  thus 
announced  is  llrnily  established  In  the  state 
in  which  it  was  so  promnlgatetl  (Vreeland  v. 
Vroeland's  Aduj'r.  Hi  X.  J.  Kcj.  512;  Tucker 
V.  Tucker.  3^  X.  .T.  Va\.  2a") ;  Dufford's  Ex'r  v. 
Smith,  4(5  X.  J.  E<i.  210.  18  Atl.  1().")2),  and, 
as  the  legal  iirincinle  di*clai-ed  is  so  con- 
sonant with  reason  in  dealing  witii  the  prop- 
erty of  Infants,  an  extensive  quotation  has 
been  made  from  tlie  opinion  in  the  leading 
case.  The  loss  of  trust  funds  In  consequence 
of  an  omission  to  take  ado(iuate  security  Is 
negligence,  and  an  e.xecutor  is  iwrsoually 
liable  for  a  failure  to  obtain  a  repayment 
of  money  of  the  estate  lent  without  any 
security,  whether  or  not  tho  loan  was  made 
before  or  after  the  passage  of  an  act  prescrib- 
ing the  manner  of  Investing  funds  by  a  trus- 
tee. Judge  of  I'rolmte  v.  Mathes,  «!0  X.  H. 
433.  See.  also,  on  this  subject,  2  AWterner, 
Am.  Law  Admr.  (2d  Ed.)  7ii.s.  Mrs.  Uoach 
not  having  dirj-cted  In  her  will  the  manner 
of  loaning  the  money  of  whi<:h  she  might  die 
)K.>s.sessed.  the  executor  Is  liable  personally 
for  that  part  of  the  loss  occasioned  by  the 


purchase  of  the  nnsecmred  promissory  notes 
of  Thorp  that  Is  properly  challenged.  The 
decree  requiring  the  executor,  In  the  settle- 
ment of  his  final  report,  to  account  for  the 
sums  so  found  to  be  due  the  estate,  must 
necessarily  be  based  upon  the  allegations  and 
proof.  The  legatees  were  not  limited  to 
their  original  objections,  but  they  could  have 
filed  additional  or  amended  exceptions  at 
any  stage  of  the  proceedings  to  modify  or 
enlarge  their  demand  so  as  to  make  it  cor- 
respond with  the  testimony  produced  (In  re 
Meeker's  Estate,  45  Mo.  App.  186),  but,  not 
having  done  so,  the  decree  must  be  changed 
so  as  to  agree  with  the  claim  for  $3,715.40, 
thereby  rendering  a  remission  of  $1,490.85 
unavoidable. 

The  transcript  discloses  that  John  H.  Rath- 
burn  and  his  wife  gave  to  J.  Mosher  their 
promissory  note  for  $800,  and  to  secure  the 
payment  thereof  they  executed  to  him  a 
mortgage  upon  certain  lots  In  Mount  Tabor 
Villa,  Multnomah  county.  Tills  note  was  as- 
signed to  Humphrey,  but  the  mortgage  was 
thereafter  foreclosed  by  Mosher,  and,  on  a 
sale  of  the  premises  under  the  decree,  the 
executor  became  the  purchaser  thereof,  and 
on  November  20,  1903,  he  conveyed  the  lots 
to  T.  S.  MeDanlel  for  $900,  but  prior  there- 
to Humphrey  received  payments  for  the  rent 
of  buildings  on  the  land.  Several  objections 
to  this  transaction  having  been  interposed, 
the  circuit  court  charged  the  executor  with 
the  sum  paid  Mosher  for  an  assignment  of 
the  Rathburn  note,  the  interest  thereon,  the 
taxes  paid,  and  all  other  expenses  Incurred 
on  account  of  the  property,  and  credited  him 
with  the  sum  received  on  a  resale  of  the  lots 
and  the  amount  obtained  for  rent,  and  found 
that  there  was  due  from  him  to  the  estate 
the  sum  of  $737.91,  for  which  be  was  required 
to  account.  At  the  trial  in  the  county  court, 
the  executor's  counsel  stated  that  the  sale  of 
these  lots  was  apparently  made  to  Himiphrey 
in  his  own  name,  and  for  that  reason  he 
should  probably  be  charged  with  the  money 
expended  therefor,  $004,  and  Interest  there- 
on, and  offered  a  settlement  of  the  item  on 
that  basis.  The  counsel  for  the  legatees  re- 
fused to  accept  the  tender,  however,  insist- 
ing that  a  greater  sum  was  due  from  the 
executor  than  would  accrue  by  the  system  of 
computation  suggested.  The  circuit  court 
apparently  adopted  the  proposition,  and,  hav- 
ing done  so,  its  conclusion  Is  within  the  de- 
maud  and  compatible  with  the  solemn  admis- 
sions of  the  executor's  counsel  made  in  open 
court,  and  hence  the  sum  so  found  to  be  due 
will  not  be  disturbed. 

Humphrey's  claim  for  extra  compensation, 
attorney's  fees,  rent,  special  services  per- 
formed, etc.,  having  been  denied,  except  as 
to  the  allowance  of  $150  for  probathig  the 
will  and  for  preparing  the  final  account,  it 
is  Insisted  that  an  error  was  thereby  com- 
mitted. Though  the  circuit  court  found  that 
an  otfice  for  the  transaction  of  the  business 
of  the  estate  was  not  necessary,  and  that 
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Humphrey  had  not  performed  any  nnusual 
or  extraordinary  services,  and  therefore  his 
claim  on  account  of  the  Items  last  specified 
was  denied,  he  was  allowed  the  sum  of 
$9.">o.20,  compensation  prescribed  by  law  for 
dischai^ing  the  duty  devolving  upon  him. 
The  accounts  filed  In  the  county  court  show 
that  Humphrey  claimed  credits,  amounting 
to  $2,258.  for  money  expended  on  account 
of  attorney's  fees.  The  several  sums  to  such 
agents,  who  were  appointed  by  the  executor 
and  authorized  to  act  for  him,  paid  In  se- 
curing judgments  against  the  following  named 
parties,  were  disapproved,  to  wit:  George 
P.  Lent  $223;  Willis  Thorp  $C57;  L.  M.  Cox 
and  James  P.  Shaw  $176;  L.  Hughes  $23; 
and  John  H.  Rathbum  $75 — amounting  to 
$1,158,  thereby  allowing  on  account  of  attor- 
ney's fees  $1,100.  It  will  be  remembered  that 
the  circuit  court  granted  the  executor  as 
attorney's  fees  for  probating  the  will  $30,  and 
for  preparing  the  final  account  $100,  but  no 
part  of  the  sum  was  deducted  from  the 
award.  In  consequence  of  which  the  decree 
appealed  from  must  be  further  modified  to 
the  extent  of  such  allowance.  The  executor 
never  applied  to  the  county  court  for  advice 
or  direction  as  to  the  manner  of  loaning  the 
money  of  the  estate,  and  for  more  than  eight 
years  he  made  no  report  to  such  court  of  his 
dealings  with  the  property  In  his  possession, 
though  required  by  statute  to  account  there- 
for semiannually.  B.  &  C.  Comp.  §  1109.  The 
law  Imposed  upon  him  a  dntj-  In  this  reRi)ect, 
a  breach  of  which  Is  sufficient  ground  for 
denying  him  any  extra  compensation,  ofilce 
rent,  or  attorney's  fees  (11  Am.  &  Eng.  Ency. 
Law  [2d  Ed.]  1282),  and  by  reason  of  such 
neglect  hlg  claim  was  properly  rejected  (In 
re  Estate  of  IIon)ert,  48  Cal.  027). 

The  legatees  appeal  from  that  part  of  the 
decree  which  falls  to  require  the  executor 
to  account  to  them  for  certain  other  loans  of 
money  of  the  estate  on  unsecured  promissory 
notes  whereby  losses  were  sustained.  Their 
objections  do  not  assign  the  grounds  now  In- 
sisted upon,  and  hence  no  error  was  commit- 
ted In  denying  the  relief  sought.  They  also 
appeal  from  the  order  of  the  circuit  court 
allowing  Humphrey  the  compensation  pre- 
scribed by  statute,  from  the  allowance  of 
$150,  as  attorney's  fees,  and  from  certain 
other  Items  of  credit  granted  biui;  but,  be- 
lieving that  no  errors  were  committed  In 
these  respei'ts,  the  decree  will  be  modified 
as  hereinbefore  Indicated,  by  deducting  from 
$22,344.22,  t'le  sum  for  which  the  executor 
was  required  to  account,  as  follows;  Inter- 
est on  money  claimed  to  have  been  paid  to 
George  H.  lloach  $8.21;  the  accounts  of  11. 
E.  Pike  $230..5,'?,  and  of  Mrs.  M.  E.  Allen 
$4.jO;  the  excess  on  account  of  loans  made  to 
George  P.  Lent  $88.40;  L.  Hughes,  .$90.30; 
■Willis  Thorp,  $1,490.83,  and  attorney's  fees 
$150,  not  considered  by  the  circuit  court  In 
Its  computation — making  In  all  .$2,317.38,  thus 
requiring  the  executor  to  account  for  $10,- 
S2«.84,  with  interest  thereon  at  the  rate  of 


6  per  cent,  per  annum  from  July  20,  1903, 
the  day  when  the  decree  was  rendered  In  the 
court  below,  and  upon  the  payment  to  each 
of  the  legatees  of  one-third  of  that  sum,  and 
the  performance  of  the  conditions  herein- 
after specified,  the  executor  will  be  discharg- 
ed and  his  bondsmen  exonerated.  As  a  con- 
dition precedent  to  such  payment,  however, 
the  legatees  will  be  required  to  execute  to 
Humphrey  quitclaim  deeds  of  all  tlieir  right. 
Interest,  or  claim  In  or  to  any  of  the  real 
property,  the  title  to  which  was  secured  for 
the  estate  upon  the  foreclosure  of  mortgages 
and  sales  thereunder,  where  the  transactions 
have  been  hereinbefore  disapproved,  to  wit: 
Lots  1  and  2  In  block  60,  In  Caruther's  addi- 
tion to  Caruther's  addition  to  the  city  of 
Portland,  and  also  to  assign  to  him  any  in- 
terest  they  may  have  In  the  deficiency  Judg- 
ment against  L.  M.  Cox  and  James  P.  Shaw, 
the  Judgment  rendered  against  Willis  Thorp, 
and  also  to  transfer  to  Humphrey  any  inter- 
est they  may  have  in  the  promissory  note  of 
L.  Hughes.  Humphrey  will  be  required  to 
transfer  to  the  legatees,  as  tenants  In  com- 
mon, the  shares  of  stock  si)eclfied  in  the  in- 
ventory, the  deficiency  Judgment  against  the 
following  named  parties,  to  wit:  J.  V.  Allen, 
and  I.  A.  and  C.  L.  Roi)er,  Carrie  C.  Covey, 
and  T.  M.  Rankin.  And  also  to  assign  to 
them  promissory  notes  executed  by  the  follow- 
ing named  jwrsons:  L.  O.  and  A.  M.  Nelson. 
Edgar  W.  and  J.  K.  Phillips,  Catherine  and 
P.  L.  Welser,  Jolm  and  Lizzie  Foster,  W.  O. 
.Allien,  C.  M.  Wlberg.  and  Prank  Morgan  and 
Angus  Campbell.  The  transcript  shows  that 
Humphrey  In  satisfaction  of  mortgage  dcbt.^ 
accepted  conveyances  of  the  incumbered  land, 
and  also  foreclosed  mortgages,  and,  on  the 
sale  of  the  real  property  efTected  thereby,  took 
deeds  therefor  made  to  himself  as  executor, 
etc.,  and.  In  order  that  any  right,  title,  or  in- 
terest he  may  have  in  such  premises  may  be 
transferred,  he  will,  as  a  condition  prece- 
dent to  his  discharge  and  the  liberation  of 
his  bondsmen,  be  required  to  execute  to  the 
legatees,  as  tenants  in  common,  quitclaim 
deeds  of  the  following  described  real  proi«»r- 
ty,  to  wit:  Lots  3,  4,  and  5,  in  block  13,  in 
Southern  Portland;  lots  H  and  I  In  Wasli- 
lugton  addition  to  East  Portland  (now  Incor- 
porated in  the  city  of  Portland),  all  in  Mult- 
nomah county  state  of  Oregon;  and  also 
lots  10  and  11,  In  block  9,  and  lots  12  and 
13,  In  block  28  In  Frasicr  and  Ilyliiud's  ad- 
dition to  the  city  of  Eugene,  in  Lane  count.v. 
Or.  We  do  not  think  It  lU'ccs-sary  to  discuss, 
at  this  time,  the  question  whether  or  not  this 
court.  In  reviewing  the  action  of  a  couut.v 
court,  In  probate  matters,  can  order  a  party 
to  execute  a  deed  to  real  property  and  to  pro- 
vide that,  uiK)n  a  failure  or  refusal  to  com- 
ply therewith,  the  decree  shall  oi)erate  as 
and  for  a  conveyance  of  the  premises;  but 
we  entertain  no  doubt  of  the  power  of  the 
county  cx)urt,  and  hence  of  this  court,  to  re- 
quire the  parties,  as  a  condition  pre<'edent  to 
the  relief  granted  and  of  the  accouQtin& tu; 
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Joined,  to  impose  the  burdens  hereinbefore 
si)eolfled  In  respect  to  executing  the  deeds 
mentioned. 

The  decree  api)ealed  from  will  therefore 
be  modified  in  the  particulars  indicated,  but 
In  all  other  respects  affirmed,  and  the  cause 
will  l)e  sent  back  to  the  circuit  court  to  be 
remitted  to  the  county  court  of  Multnomah 
county,  witli  directions  to  enter  a  decree  there- 
in as  hereinbef(>re  specified.  The  executor 
will  l)e  allowed  his  costs  and  disbursements 
incurred   in  this  court. 


ANDRUS   y.  COLTTMBIA  &  OKANOGAN 

STEAMBOAT  CO. 

(Supreme  Court  of  Wnshinpton.    Oct.  19,  1907.) 

1.  Cabrieks— Cakriaoe  ok  (ioods— Connect- 
ing Carriers— Place  of  Delivery. 

A  merchant  ordered  goods  shipped  to  bim 
over  certain  connecting  lines.  When  the  goods 
arrived  at  the  last  connecting  point,  the  last 
connecting  line  had  sold  out  its  business  to  its 
sole  competitor,  which  received  the  goods.  Held, 
that  the  fact  that  the  company  had  gone  out 
of  business  did  not  render  the  shipment  com- 
pleted when  it  arrived  at  the  last  connecting 
point,  but  its  successor  had  authority,  and  it 
was  its  duty,  to  forward  the  goods  to  their 
destination;  there  being  no  other  company  that 
could  carry  them. 

2.  Same  —  Conxectino    Cabbiebs  —  Duty  to 
Accept  Freight. 

Carriers  must  accept  freight  tendered  by 
another  carrier. 

a.  Same  —  Connecting  Cabbiebs  Agents  of 
Consignor. 

A  consignor  of  goods  to  be  carried  over  suc- 
cessive routes  makes  each  successive  carrier  his 
forwarding   agent. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  .S04,  80(.] 

4.  Same— Lien  for  Freiout— Rights  of  Con- 
necting Carriers. 

The  last  of  several  connecting  carriers  has 
a  lien  for  freight  which  he  has  paid  to  successive 
carriers,  even  when  the  goods  have  been  foi-- 
wardcd  over  the  wrong  line  and  to  the  wrong 
place. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  i  8U7.J 

Appeal  from  Sni)erior  Court,  Chelan  Coun- 
ty;  R.  S.  Stelner.  Judge. 

Action  by  Charles  A.  Andrus,  sole  survivor 
of  the  Charles  A.  Andrus  Company,  against 
the  Columbia  &  Okanosan  Steamboat  Com- 
pany. From  a  Jndicment  for  i)lnlntl£f,  defend- 
ant api)eal8.     Reversed. 

Douglas,  Lane  &  Douglas,  for  appellant. 
Arthur  P.  Redman,  for  respondent. 

DTINBAR,  J.  This  Is  an  action  brotight  by 
the  plaintiff  as  the  sole  surviving  member 
of  the  Charles  A.  Andrus  Company,  a  co- 
partnership, to  recover  for  the  alleged  con- 
version of  a  car  load  of  powder  shijiped  to 
the  said  comitany  from  Black  River,  AVash. 
The  case  was  tricHl  upon  an  agn^xl  statement 
of  facts.  The  facts  are,  in  snl)stan<'e.  as  fol- 
lows: That  Charle-f  A.  Andrus  and  J.  M. 
Ilagerty  were,  at  the  time  of  the  matters 
complained  of,  copartnere  engaged  in  a 
general  mercantilo  business  at  Nighthawk, 


Okanogan  county.  Wash.;  that  the  defend- 
ant was  a  corporation  duly  created  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the 
state  of  Washington,  etc.,  and  was  a  com- 
mon carrier  of  goods  operating  a  line  of 
steamboats  upon  the  Columbia  and  Okanogan 
rivers,  and  between  Wenatchee,  Prewster. 
and  Riverside,  on  said  rivers,  and  within  the 
state  of  Washington;  that  at  the  time  when 
the  North  Star  Transiwrtatlon  Company  sold 
Its  only  boat  to  the  defendant,  said  com- 
pany was  a  corporation  duly  organized,  etc.; 
that  on  the  loth  day  of  April,  1U03,  J.  M. 
Hagerty,  one  of  the  members  of  the  firm  of 
Charles  A.  Andrus  Company,  gave  the  freight 
agent  of  the  Great  Northern  Railway  Com- 
pany at  Wenatchee  certain  shipping  instruc- 
tions in  writing,  marked  "Exhibit  A,"  and 
said  instructions  were  never  revoked  during 
the  time  of  the  matters  complained  of,  which 
Instructions  were  not  known  to  the  defendant; 
that  on  the  2d  day  of  June,  1903,  J.  J.  O'Con- 
nor, manager  of  the  North  Star  Trau-simrta- 
tion  Company,  gave  certain  shipping  Instruc- 
tions to  A.  A.  Piper,  freight  agent  of  the 
Great  Northern  Railway  Company  at  Wenat- 
chee, marked  "Exhibit  B,"  which  will  here- 
after be  noticed,  said  Instructions  being  given 
without  authority  of  either  Andrus  or  Ilag- 
erty, except  such  implied  authority  as  might 
arise  from  the  rolations  of  the  parties:  that 
on  the  2d  day  of  June,  1903,  the  North  Star 
Transportation  Company  cea.sed  to  do  busi- 
ness ns  a  common  carrier,  and  sold  its  only 
boat  to  the  defendant;  that  since  said  time 
the  defendant  has  been  the  only  conmion  car- 
rier operating  on  the  Columbia  river  between 
Wenatchee  and  Riverside,  Wash.;  that  on 
or  about  June  5,  Wa"?.  the  Charles  A.  Andrus 
Company  ordered  COO  boxes  of  powder  from 
Schwabacher  Hardware  Company  of  Seattle. 
Wash.,  with  instructions  to  ship  the  same 
to  Charles  A.  Andrus  Company  In  care  of 
the  North  Star  Transportation  Company,  at 
Wenatchee,  Wash.;  that  said  order  was  ac- 
ceptetl  when  given;  that  said  Schwabacher 
Hardware  Company  agreed  to  sell  and  ship 
the  said  goods  as  reciucsted,  said  Instructions 
not  being  known  to  defendant:  that  on  or 
about  June  2,  1903,  said  Schwiibacher  Hard- 
ware Company,  In  execution  of  such  order, 
8hii)ped  said  iwwder  from  Black  river.  Wash., 
by  delivering  the  same  to  the  Columbia  & 
Puget  Sounil  Railroad  at  that  placv,  said 
powder  occupying  an  entire  car;  that  at 
said  Black  river  said  railroad  had  no  freight 
agent  at  the  time  this  shipment  was  made; 
that  no  bill  of  lading  or  other  ln.-5trumeut  was 
ever  given  by  said  railroad  for  this  shipment; 
that  on  the  arrival  of  said  car  at  Seattle 
It  was  deliver<Hl  to  the  Great  Northern  rail- 
way, by  which  railroad  It  was  bllk>d  as  set 
out  in  the  tag,  and  transi)orted  to  AVenatchoe, 
Wash.,  where  the  said  car  arrived  about  June 
27,  VM\;  that  ni)on  the  arrival  of  said  pow- 
der at  AVenatchee,  AA'ash.,  there  were  certain 
freight  and  cartage  charges  due;  that  said 
X)owder  was  delivered  by  the  Great  Northern 


Digitized  by  VjOOQ  IC 


Wasb.) 


ANDRUS  v.  COLUMBIA  <fe  OKANOGAN  STEAMBOAT  CO. 


129 


Railway'  to  the  defendant;  that  said  defend- 
ant paid  said  sum  and  took  the  powder,  but 
witbout  tbe  knowledge  or  consent  of  said 
Andrus  or  Hagerty,  and  transported  the  same 
to  Riverside;  that  the  said  powder  has  never 
been  returned  to  the  possession  of  the  Charles 
A.  Andrus  Company,  or  to  the  said  Andrus 
or  Hagerty,  but  was  held  for  advance  char- 
ges, transportation,  and  wharfage,  and  sold 
to  satisfy  the  same,  said  sale  not  being  relied 
upon  as  a  conversion  in  this  action;  that  the 
said  powder  was  delivered  to  the  defendant 
by  said  A.  A.  Piper;  that  Riverside  is  the 
bead  of  navigation  on  the  Columbia  river  and 
Is  40  miles  distant  from  Nlghthawk,  Wash.; 
that  there  was  at  said  time  no  telegraphic 
commanicatlon  between  Wenatchee,  Wash., 
and  Nighthawk,  Wash.,  and  the  nearest  tele- 
phone station  was  Loomls,  Wash.,  a  distance 
of  12  miles  from  Nlghthawk,  Wash.,  between 
which  points  a  stage  ran  every  day;  that 
during  ail  the  time  of  the  matters  complained 
of  Charles  A.  Andrus  Company  had  an  ar- 
rangement with  the  North  Star  Transporta- 
tion Company  by  which  said  company  was 
to  carry  all  its  freight  at  a  fixed  rate  to 
tbe  nearest  practicable  point  to  Nlghthawk, 
Wash.,  to  wit,  Brewster  or  Riverside;  that 
during  all  of  said  times  the  said  Charles  A. 
Andrus  Company  was  doing  business  at 
Xighthawk,  Wash.,  and  had  no  place  of  busi- 
ness at  Wenatchee,  Wash.,  and  the  final  des- 
tination of  said  powder  was  Intended  to  be 
Nlghthawk,  Wash.;  tbat  tbe  defendant  knew 
where  the  Andrus  Company's  place  of  busi- 
ness was.  It  Is  further  agreed  tbat  this 
statement  of  facts  shall  not  be  construed 
strictly,  but  that  any  fair  Inference  from  the 
above  facts  may  be  drawn  by  the  court;  It 
being  tbe  intention  of  the  parties  to  submit 
to  the  court  the  question  of  whether  or  not, 
under  the  foregoing  statement  of  facts,  the 
defendant  converted  said  powder  at  Wenat- 
chee, Wash.,  at  or  about  the  time  mentioned 
in  tbe  complaint. 

Tbe  Exhibit  A,  referred  to  above,  was  as 
follows:  "Wenatchee,  Washington,  April  15, 
1903.  To  the  agent  of  the  Great  Northern 
R.  R..  Wenatchee,  Wash. — Dear  Sir:  You 
will  please  deliver  all  freight  consigned  to 
J.  M.  Hagerty  whether  billed  to  Wcratchee, 
Loomls,  or  Brewster  to  the  North  Stav  Trans- 
portation Go.  J.  M.  Hagerty.  *  *  *  You 
will  also  deliver  all  freight  consignea  to  'The 
Gbas.  A.  Andrus  Co.'  to  the  North  Star  Trans- 
portation Co.  The  Chas.  A.  Andrus  Co.,  per  J. 
M.  Hagerty.  Fres."  Bxbiblt  B  is  as  follows: 
"Great  Northern  Railway  Line.  Wenat- 
chee, Wash.  Station,  June  2d,  1903.  To  A.  A. 
Piper,  Agent  Great  Northern  liy.,  Wenatchee, 
Wash. — Dear  Sir:  The  steamer  North  Star 
having  been  purchased  by  the  Columbia  & 
Okanogan  Steamboat  Company  and  from  this 
date  will  be  operated  by  them,  tills  will  be 
your  authority  to  deliver  to  the  Columbia 
&  Okanogau  Steamboat  Company  at  Wenat- 
chee, any  and  all  freight  consigned  to  or 
routed  via  Steamer  North  Star  or  North  Star 
02  P.— » 


Transportation  Co.  [Signed]  North  Star  T. 
Co.,  per  J.  J.  O'Connor,  Mgr." 

Upon  this  statement  of  facts,  the  court 
found  as  conclusions  of  law :  (1)  That  upon 
the  shipment  of  the  powder  from  Black  river 
said  ijowder  became  the  property  of  the 
Charles  A.  Andrus  Company.  (2)  That  upon 
the  arrival  of  said  powder  at  Wenatchee  the 
shipment  thereof,  as  directed  by  said  Charles 
A.  Andrus  Company,  throtigh  their  agents, 
the  Schwabacher  Hardware  Company,  was 
completed;  the  shipping  directions  having 
been  fulfilled  and  executed.  (3)  That  tb«* 
North  Star  Transportation  Company  was  the 
special  agent  of  the  Charles  A.  Andrus  Com- 
pany for  the  purpose  of  transporting  to 
Brewster  and  Riverside  by  Its  own  boat 
goods  destined  for  said  Charles  A.  Andrus 
Company,  and  that  said  North  Stnr  Trans- 
portation Company  had  no  authority,  either 
from  the  Charles  A.  Andrus  Company  or  by 
virtue  of  the  circumstances,  to  enter  into  a 
new  contract  of  affreightment  with  the  de- 
fendant. (4)  That  the  taking  and  carrying 
of  said  powder  by  the  defendant  from  Wenat- 
chee to  Riverside  was  unauthorized,  and  by 
virtue  of  said  taking  and  carrying  and  claim- 
ing a  lien  thereof  for  said  carriage  the  de- 
fendant became  guilty  of  a  conversion  there- 
of. And  Judgment  was  entered  in  favor  of 
plaintiff  for  the  amount  claimed. 

We  think,  under  the  statement  agreed  up- 
on, that  tbe  court  erred  in  its  second  conclu- 
sion of  law,  and  that  tbe  shipping  of  the  pow- 
der was  not  completed  when  it  reached  Wen- 
atchee, for  It  can  be  gathered  from  all  the 
agreed  statement  that  It  was  the  Intention 
to  authorize  the  transportation  company  to 
ship  the  goods  to  the  nearest  point  to  Night- 
hawk,  viz.,  either  Brewster  or  Riverside.  In 
fact,  paragraph  17  of  the  agreed  statement 
of  facts  especially  asserts  that  the  plaintiffs 
had  no  place  of  business  at  Wenatchee ;  that 
tbe  final  destination  of  said  powder  was  In- 
tended to  be  Nlghthawk,  Wash. 

We  think  also  the  court  erred  In  conclud- 
ing that  the  North  Star  Transportation  Com- 
pany had  no  authority,  either  from  tbe 
Charles  A.  Andrus  Company  or  by  virtue  of 
the  circumstances,  to  enter  Into  a  new  con- 
tract for  the  freight  with  the  defendant. 
Under  the  circumstances  of  this  case,  there 
being  no  other  transportation  company  that 
could  carry  the  goods  which  the  Charles  A. 
Andrus  Company  had  contracted  for  and 
which  it  was  its  luteution  and  desire  to  have 
shipped  to  them  at  Riverside,  the  agent  of 
said  company,  the  North  Star  Transportation 
Company,  not  only  had  authority,  but  it  was 
Its  duty,  to  forward  tbe  goods  to  their  des- 
tination over  the  best  possible  route,  and 
there  was  no  other  route  and  no  other  carrier 
by  which  they  could  be  sent.  If  It  did  have 
authority,  or  if  the  Great  Northern  Railroad 
Company  by  reason  of  the  authority  confer- 
red upon  it  by  the  agent  of  the  Andrus  Com- 
pany, viz.,  the  North  Star  Company,  delivered 
the  goods  to  the  defendant  for  the  purpose  of 
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transportation  In  accordance  with  the  origi- 
nal Intention  of  the  consignor  and  its  ag^it, 
there  was  no  conversion  of  the  property.  It 
la  established  law,  made  necessary  from  the 
character  of  the  business,  that  It  Is  the  duty 
of  common  carriers  to  accept  freight  tender- 
ed by  another  common  carrier,  and  that  a 
consignor  of  goods  to  be  carried  over  succes- 
sive routes  makes  the  first  and  each  succes- 
sive carrier  bis  forwarding  agent  This  is 
from  the  necessities  of  the  case.  The  con- 
signors cannot  practically  travel  with  the 
goods  which  are  shipped,  and  there  must  be 
some  one  who  is  responsible  for  transactions 
in  regard  to  their  shipment  over  the  difterent 
routes.  Each  succeeding  carrier  wiio  takes 
charge  of  the  goods  is  responsible  for  the 
goods,  and  therefore  becomes  au  agent  of  the 
consignor  for  the  goods.  It  Is  equally  well 
established  that  the  last  carrier  has  a  Hen 
for  freight  which  he  has  paid  to  successive 
carriers,  and  this  lien  Is  maintained  even 
when  goods  have  been  forwarded  over  the 
wrong  line  and  to  the  wrong  place.  "But 
where,  on  the  other  hand,  the  owner  of  goods 
has  clothed  another  with  apparent  authority 
to  deal  for  him  with  reference  to  the  goods, 
and  the  carrier  receives  the  goods  for  such 
person,  it  is  held  that  he  is  entitled  to  his 
Hen.  This  question  has  most  frequently  aris- 
en In  cases  whei-e  the  last  of  two  or  more 
connecting  carriers  claim  a  Hen  upon  the 
goods,  which  Is  disputed  on  the  ground  that 
the  delivery  to  him  for  carriage  was  unau- 
thorized. [It  will  be  seen  that  that  is  the 
claim  made  In  this  case.]  As  has  been  seen, 
where  goods  are  delivered  to  a  carrier  for 
transportation  beyond  his  own  line,  he  has 
Implletl  authority,  In  the  absence  of  an  appar- 
ent limitation,  to  send  them  forward  by  the 
usual  route  or  by  any  customary  and  proper 
route,  and,  where  he  does  so,  the  succeeding 
carrier,  having  no  notk-e  of  any  limitation 
upon  the  first  carrier's  authority,  is  not  to  be 
deprived  of  his  lien  because  the  first  carrier, 
by  mistake  or  otherwise,  sends  the  goods  to 
the  wrong  place  or  by  the  wrong  route." 
Hutchinson  on  Carriers  (3d  Ed.)  S  88.5.  The 
same  author,  on  page  103,  says:  "The  deliv- 
ery to  the  carrier  or  his  agent  may  be  made 
not  only  by  the  shipper  In  person,  but  also 
by  his  authorized  agent.  Where  the  owner 
of  goods  places  them  in  the  bands  of  an  agent 
to  secure  their  transportation  by  a  carrier, 
the  latter.  In  the  absence  of  a  known  limita- 
tion upon  the  agent's  authority.  Is  Justified  In 
considering  the  agent  authorlzetl  to  exorcise 
all  the  powers  necessiiry  to  effect  the  pun)oso 
of  the  agency,  and  the  nets  of  the  agent  In 
that  respect  will  be  binding  upon  the  princi- 
pal, as  In  giving  directions  as  to  the  time  or 
manner  of  shipment  or  the  terms  and  condi- 
tions upon  which  the  traiisiwrtntion  Is  to  be 
undertaken."  Again,  on  page  147:  "When 
goods  are  delivered  to  the  carrier  for  the  pur- 
pose of  being  carried  to  a  point  beyond  the 
terminus  of  its  route,  and  for  that  purpose 


to  be  delivered  by  blm  to  ft  connecting  car- 
rier In  order  to  continue  the  carriage,  or 
where  it  becomes  necessary  for  that  puriwse 
to  make  successive  deliveries  from  one  to  ftn- 
other  upon  a  contlnnous  line  or  succession  of 
carriers,  the  first  and  each  succeeding  car- 
rier becomes  t'je  agent  of  the  owner  to  make 
delivery  to  the  next  carrier;  and  it  Is  In- 
cumbent upon  him  to  do  so  not  only  to  relieve 
himself  from  further  liability,  but  because 
it  is  a  duty  which  he  owes  to  the  owner,  and 
which  he  has  assumed  with  the  acceptance  of 
the  goods." 

These  questions  were  discussed  by  this 
court  in  Moses  v.  Port  Townsend,  etc.,  R.  Co.. 
5  Wash.  595,  32  Pac.  488.  It  was  there  held 
that,  where  goods  were  d^lvered  to  a  car- 
rier for  shipment  to  a  destination  l>eyond  the 
route  of  the  carrier,  the  freight  being  pre- 
paid, such  carrier  became  the  forwarding 
agent  of  the  owner,  and  succeeding  carriers, 
to  whom  the  goods  were  delivered  by  the  first 
carrier,  were  not  bound  by  the  contract  be- 
tween the  owner  and  the  first  carrier  for 
freight  charges  of  which  they  had  no  knowl- 
edge. This  was  a  stronger  case  against  the 
contention  of  the  respondent  than  the  case 
at  bar,  for  there  Is  no  question  in  this  case 
under  the  agreed  statement  of  facts  that  the 
rates  of  shipment  by  the  defendant  in  this 
case  were  any  greater  than  they  would  have 
been  by  the  North  Star  Company.  In  fact 
it  must  be  presumed  from  the  agreed  state- 
ment of  facts  that  the  rate  was  the  same. 
Tn  that  case  it  was  said :  "When  a  consignor 
delivers  goods  to  a  carrier  to  be  carried  over 
successive  routes  beyond  the  routes  of  the 
first  carrier,  he  makes  the  first  carrier  his 
forwarding  agent,  and  the  first  carrier,  who 
receives  the  goods  and  directs  them  over  the 
route  of  the  succeeding  carrier.  Is  the  own- 
er's ngcnt,  and  the  succeeding  carriers  act 
under  the  authority  of  the  owner,  and  this 
has  ordinarily  been  held  to  be  the  rule  even 
though  the  first  carrier  did  not  follow  the  in- 
structions of  the  shipper,  where  the  succeed- 
ing carriers  acted  Innocently" — citing  many 
cases  to  sustain  the  test 

In  this  case  an  emergency  had  arisen,  viz., 
the  merging  of  two  competing  transportation 
companies  Into  one.  This  was  the  practical 
effect  of  the  sale  by  the  North  Star  Company 
of  Its  only  transportation  boat  to  the  Colum- 
bia &  Okanogan  Steamboat  Company,  and  It 
was  the  duty  of  the  Great  Northern  Railroad 
Company,  under  Its  Instructions  from  the 
North  Star  Comiwny,  to  do  what  was  rea- 
sonably in  Its  power  to  see  that  freight  which 
had  been  consigned  to  the  North  Star  Com- 
pany was  prsperly  forwarded  to  Its  destina- 
tion, especially  when  It  followed  the  method 
pointed  out  by  the  agent  of  the  North  Star 
Company  In  delivering  the  freight  to  the 
Columbia  &  Okanogan  Steamboat  Company. 
The  consignors  had  no  place  of  business  In 
Wenatchee.  The  freight  was  of  a  perilous 
character,  being  a  car  load  of  powder.  It 
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was  the  bounden  duty  of  the  company  in 
whose  charge  it  was  to  forward  it  t)y  the 
best  and  most  expeditious  conveyance  to  its 
destination.  There  being  no  showing  or  in- 
timation that  the  Andrus  Company  would 
pa}-  an,v  greater  amount  of  freight  for  the 
shipment  of  Its  goods  as  they  were  shipped 
than  it  would  have  paid  if  shipped  as  orig- 
inally Intended,  it  had  no  equitable  claim  to 
luire  its  goods  transported  from  Weuatchee 
to  Riverside  for  nothing.  The  respondent 
therefore  stands  upon  a  severe  legal  techni- 
cal right,  and  must  bring  himself  squarely 
witliin  the  spirit  of  the  rule  of  the  law  which 
lie  invoices.  This  we  do  not  think  he  has 
done.  Under  all  the  circumstances  of  the 
case,  the  goods  were  substantially  shipped  ac- 
cording to  the  oriKinai  Intention  of  the  An- 
drus Company,  and  the  fact  that  they  were 
not  carried  from  Wenatchee  to  Riverside  on 
the  same  boat  that  it  was  the  original  inten- 
tion to  have  them  carried  on,  or,  if  carried 
on  the  same  boat,  that  the  boat  bad  changed 
ownership,  w.is  no  substantial  violation  of  re- 
spondent's rights  and  in  uo  way  injured  bim. 
The  Judgment  will  therefore  lie  reversed, 
and  the  cause  dismissed. 

HADLEY.    C.   .T..    and    RrOKIX,    ROOT, 
MOUNT,  and  CROW.  JJ.,  concur. 


NEESON  V.  SMITH  et  al. 
fSnpreme  Conrt  of  Washington.    Oct.  28,  1007.) 

1.  Mortgages  —  Sati.sfactiox  —  Coxvevance 
TO  MoRTOACEK— Contract  to  Recoxvey— 
Equitable  Mortoaoe. 

Defendant  S.  held  as  security  for  certain 
notP.s  mortgages  on  several  tracts  of  plaintiff's 
land  which  he  had  started  to  foreclose  bv  ac- 
tions. Plaintiff  conveyed  the  lands  to  R.  by  a 
warranty  deed  to  satisfy  the  debt  secnred  by  the 
mortgages,  and  S.  surrendered  all  the  notes,' cm- 
reled  the  mortgages,  dismissed  the  foreclosure 
actions,  took  possession  of  the  lands,  nnd  there- 
after paid  all  taxes  thereon.  As  a  part  of  the 
same  transaction,  S.  and  wife  executed  an  agree- 
ment to  reconvey  to  plaintiff  at  any  time  within 
two  years  any  of  the  tracts  for  certnin-ramcd 
considerations  with  interest  thereon,  Ifrl,f.  that 
S.  acquired  an  absolute  title  to  the  land,  and 
the  relation  of  mortgagor  and  mortgagee  c?nse(I 
to  exist  after  the  execution  of  the  agroeiinMit  to 
reconvey,  since  the  relation  of  debtor  and  cred- 
itor did  not  continue  between  the  parties  after 
its  execution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3."),  Mortgages,  {  S3X] 

2.  Vendor    and    ruRCiiASER— Options— Cos- 

DITTONAI.     SaT-B. 

The  agreement  to  reconvey  was  an  option, 
and  not  a  conditional  tale  contract,  and  plain- 
tiff had  no  rights  thereunder  as  a  purchas-cr 
which  would  continue  beyond  the  two  ycnr«,  un- 
less he  had  within  that  time  complied  with  its 
provisions,  though  the  agreement  did  not  ex- 
pressly provide  that  time  was  of  its  essence. 

[Ed.  Note. — For  caK<<s  in  point,  see  Cent.  Dig. 
vol,  48.  Vendor  and  I'urchaser,  {  3.] 

3.  Same— Evidence  as  to  Cuabacteb  of  In- 
STBrMEST— WEioirr. 

The  fact  that  S..  in  his  answer  in  a  suit 
by  plaintiff  for  specific  performance  of  the  con- 
tract to  reconvey,  referred  to  tlie  agreement  as 


a  coaditional  sale  contract,  was  immaterial, 
where  he  also  alleged  sufficient  facts  to  show 
that  it  was  only  an  option. 

Appeal  from  Superior  Court,  Chebalis  Coun- 
ty; Mason  Irwin,  Judge. 

Action  by  Charles  Xeeson  against  James 
Smith  and  others  for  specific  i>erformance  of 
a  contract  to  reconvey  land  and  for  damages. 
From  a  Judgment  for  defeuduuts,  plaiuUtI  ai>- 
peals.    Affirmed. 

W.  H.  Abel  and  Chas.-  W.  Smith,  for  appel- 
lant C,  W.  Hodgdou  and  J.  B.  Bridges,  for 
respondents. 

CROW,  J.  This  action  was  commenced  by 
Charles  Neeson  against  James  Smith  and 
Mary  A.  Smith,  his  wife,  the  Lytic  Logging 
&  Mercantile  Company,  a  corporation,  and 
others,  for  specific  performance  and  damages. 
The  evidence  shows  ttiat  the  plaintilT,  Nee- 
son,  from  January  10,  1801,  to  December  4, 
189<i,  inclusive,  executed  and  delivered  to  the 
defendant  James  Smith  five  promissory  notes 
for  a  total  of  $9,400,  secured  by  mortgages  on 
four  different  tracts  of  real  estate  In  Cbehalis 
county,  which  we  will  severally  designate  as 
the  Moutesano  lots,  the  Cbehalis  River  tim- 
ber land,  the  Hoqulam  River  timber  land, 
and  the  CasnMpolls  laud.  In  July  and  Au- 
gust, 1808,  Smith  commenced  foreclosure  on 
all  of  the  mortgages,  but  before  answer,  and 
on  August  13,  1898,  he  and  Neeeon  entered 
into  a  written  contract  of  settlement  whereby 
it  was  stipulated  that  the  amount  then  due 
Smith  was  $8,274;  that  Neesou  should  con- 
vey all  the  lands  to  Smith,  who  should  can- 
cel and  surrender  all  the  notes  and  mort- 
gages; that  Neeson  should,  at  his  election, 
have  two  years  within  which  to  repurchase 
all}'  or  all  of  the  lands,  upon  payment  of  the 
agreed  valuations  hereinafter  stated,  with  8 
per  cent,  luterest  thereon;  and  that  ui)on  the 
execution  of  the  deed  l)y  Neeson  the  defend- 
ants Sudth  and  wife  should  execute  and  de- 
liver to  Xeeson  an  agreement  to  reconvey  the 
lauds  or  any  of  them  upon  such  payments 
l)eliig  made.  Thereuiwn  the  plaintiff  execut- 
ed and  delivered  to  the  defendant  James 
Smith  a  warranty  deed  for  all  of  the  lands, 
and  the  defendants  Smith  and  wife,  under 
date  of  Augtist  l.'J,  180.^  executed  and  deliv- 
ered to  tlio  plaintiff  Xeeson  a  written  con- 
tract, acknowledged  on  October  ,',  1808,  read- 
hiK,  without  descriptions,  as  follows:  "This 
ngrociiicnt,  made  this  13  day  of  August,  1898, 
Ijy  and  l)etwecn  James  Smith  and  Mary  A. 
Siiilth,  his  wife,  parties  of  the  first  part, 
and  CliarU^  Xeeson,  part}'  of  the  second  part, 
all  of  Montosauo.  in  Cbehalis  county,  state  of 
I  Wiu>--liinRton,  witnesseth:  That  first  parties 
for  and  in  consideration  of  the  sum  of  one 
dollar  In  hand  paid  by  the  second  party,  re- 
ceipt of  which  Is  hereby  acknowledged,  and 
other  valuable  considerations,  moving  from 
sec(md  party  to  first  parties,  do  by  these 
presents  for  themselves,  their  heirs,  repre- 
seututives  and  assigns,  covenant  and  agree 
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to  sell  and  convey  to  second  party  his  heirs 
or  assigns,  by  good  and  sufBclent  warranty 
deed  or  deeds,  with  the  usual  covenants  at 
any  time  on  or  before  two  years  from  this 
date,  to  wit,  the  13  day  of  August,  1898,  any 
or  all  of  the  following  described  tracts  of 
land,  situated  In  Cheballs  county  In  the  state 
of  Washington,  at  the  election  or  elections 
of  second  party,  for  the  respective  sums  of 
money  herein  specified,  payable  in  cash  at  the 
date  each  purchase  is  completed,  on  or  before 
two  years  from  this  date,  as  follows,  to  wit : 
They  covenant  and  agree  to  sell  and  convey 
as  aforesaid  [the  Montesano  lots],  with  the 
buildings  now  thereon  unless  destroyed  by 
fire,  for  the  sum  of  nine  hundred  dollars 
($900.00),  with  interest  thereon  from  this 
date  until  such  purchase  is  completed,  by 
second  party,  at  the  rate  of  eight  per  cent 
per  annum,  simple  Interest.  They  covenant 
and  agree  to  sell  and  convey,  as  aforesaid 
[the  Cheballs  River  timber  land]  for  the  sum 
of  five  hundred  dollars,  with  interest  thereon 
from  this  date  until  such  purchase  is  complet- 
ed, at  the  rate  of  8  per  cent,  per  annum, 
simple  Interest.  They  covenant  and  agree  to 
convey,  as  aforesaid  [the  Hoquiam  River  tim- 
ber land]  for  the  sum  of  six  thousand  six 
hundred  and  twenty-four  dollnrs  (?6,624),  with 
interest  thereon  from  this  date  until  such 
purchase  shall  be  completed,  at  the  rate  of 
eight  per  cent,  per  annum,  simple  Interest. 
They  covenant  and  agree  to  sell  and  convey, 
as  aforesaid  [the  Cosmopolls  land],  for  the 
sum  of  one  hundred  and  fifty  dollars,  with 
Interest  tbereou  from  this  date  until  such 
purchase  shall  be  completed  at  the  rate  of 
eight  per  cent,  per  annum,  simple  interest. 
In  witness  whsreof,  first  parties  have  hereun- 
to set  their  hands  this  13th  day  of  August, 
1898.    James  Smith.    Mary  A.  Smith." 

On  August  13,  1898,  the  last  day  of  the 
two  years  named  In  the  agreement,  Neeson 
paid  to  Smith  $580  and  received  a  deed  for 
the  Cbehalls  River  timber  land.  At  no  time 
within  the  two  years  did  he  tender  any  fur- 
ther purchase  money,  or  demand  a  deed  to 
any  other  lands.  On  July  15,  1903,  Smith 
and  wife  sold  to  Neeson  the  Cosmoijolls  River 
land  for  |150,  conveying  the  same  by  a  quit- 
claim deed,  which  was  prepared  by  an  attor- 
ney employed  by  Neeson,  and  contained  the 
following  recital :  "It  being  an  intention 
hereby  to  convey  to  party  of  the  second  part 
all  of  the  right,  title  and  interest  In  and  to 
said  lands,  which  said  parties  of  the  first 
part  acquired  from  party  of  the  second  part 
by  virtue  of  a  certain  deed  bearing  date 
on  or  about  Augrust  13,  1898,  executed  by 
party  of  the  second  part  to  James  Smith, 
and  this  deed  being  made  piursuant  to  a  con- 
tract of  even  date  with  said  deed  and  of  rec- 
ord in  the  office  of  the  auditor  of  Chehalis 
county."  Neeson  claims  that  this  language 
constitutes  a  recognition  of  the  continuance 
of  his  rights  under  the  written  agreement. 
The   defendant   Smith   alleged  and   testified 


that  these  words  were  fraudulently  Inserted 
In  the  deed  at  the  Instance  of  Neeson,  that 
the  deed  was  not  read  to  him,  and  that  he 
would  not  have  executed  It  had  be  Icnowu 
that  it  contained  such  recitals.  In  Decem- 
ber, 1900,  about  four  months  after  the  ex- 
piration of  the  time  mentioned  In  the  agree- 
ment, Smith  and  wife  sold  the  Iloqniam  River 
timber  lands  to  the  defendant  Lytic  Logging 
&  Mercantile  Company  for  $5,000,  which  they 
allege  was  its  then  reasonable  value.  Neeson 
learned  of  this  sale  shortly  after  It  was 
made,  but  took  no  action  to  assert  any  fur- 
ther rights  under  the  contract  until  the  time 
hereinafter  mentioned.  Shortly  after  the  ex- 
piration of  the  two  years  Smith,  to  the  knowl- 
edge of  Neeson,  and  without  objection  from 
him,  made  Improvements  to  the  value  of 
$3,000  or  $4,000  on  the  Montesano  lots.  About 
October  20,  1905,  Neeson  for  the  first  time 
tendered  payment  to  Smith  and  demanded 
dee<ls  for  the  Hoquiam  River  timber  lands 
and  the  Montesano  lots.  Smith  refused  to 
convey,  contending  that  Neeson  had  no  fni> 
ther  Interest,  and  on  August  11,  1900,  only 
two  days  less  than  a  period  of  eight  years 
after  the  date  of  the  contract,  Neeson  com- 
menced this  action  to  compel  specific  perform- 
ance and  recover  damages.  Other  facts  not 
material  to  be  here  stated  were  pleaded  and 
proven.  The  trial  court  made  no  formal 
findings  of  fact,  but  filed  the  following  writ- 
ten opinion:  "In  this  case  I  hold  that  the 
deed  made  by  Neeson  to  Smith  was  an  ab- 
solute conveyance  of  the  lands  described 
therein  in  satisfaction  and  payment  of  the 
indebtedness  due  from  Neeson  to  Smith,  and 
the  agreement  executed  by  Smith  and  wife 
to  Neeson  was  simply  an  option  given  to  Nee- 
son under  which  he  could  purchase  the  dif- 
ferent tracts  described  therein  ou  the  con- 
ditions specified,  and  when  the  option  expired 
he  lost  all  rights  under  it  The  option  ex- 
pired absolutely  in  the  two  years  from  its 
date.  The  conveyance  by  quitclaim  of  the 
tract  which  Smith  afterwards  made  to  Nee- 
son was  a  mere  matter  of  grace  on  the  part 
of  Smith  and  could  not  have  been  enforced. 
Smith  did  not  thereby  recognize,  and  bad 
no  Intention  of  recognizing  that  Neeson  had 
any  right  to  demand  such  conveyance  under 
his  option."  From  a  Judgment  in  favor  of 
the  defendants,  the  plaintiff  has  appealed. 

The  appellant's  first  contention  is  that  aft- 
er August  13,  1898.  the  relation  of  mortgagor 
and  mortgagee  continued  between  him  and  the 
respondent  Smith,  that  such  relation  still  con- 
tinues, and  that  be  is  entitled  to  redeem. 
In  deciding  whether  any  deed  or  other  writ- 
ten instruments  constitute  an  equitable  mort- 
gage, the  principal  test  is  whether  tlie  rela- 
tion of  debtor  and  creditor  between  the  par- 
ties has  continued  after  their  exe<-utIou  and 
delivery.  Plummer  v.  Use,  41  Wash.  5,  82 
Pac.  1009.  2  L.  R.  A.  (N.  S.)  627,  111  Am. 
St.  Rep.  097.  At  the  time  the  contract  al>ove 
mentioned  was  executed  by  Smith  and  wife. 
Neeson  convoyed  the  lands  to  Smltji)te'|^ar- 
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ranty  deed.  Whereupon  Smith  aurrenclered 
ull  the  notes,  canceled  the  mortgagee,  dis- 
missed the  fore<'lo8ure  actions,  took  posses- 
sion of  the  realty,  and  has  since  paid  all 
tnxes  upon  the  land.  This  discharged  Nee- 
son's  Indebtedness,  and  no  new  Indebtedness 
against  hlni  was  created.  Under  these  facts, 
the  relation  of  mortgagor  and  mortgagee  ceas- 
ed to  exist,  and  Smith  acquired  an  absolute 
title  to  the  land.  Reed  v.  Parker,  33  Wash. 
107.  74  Pac.  CI ;  Dabney  v.  Smith,  38  Wash. 
•JO.  &>  Pac.  190. 

Appellant  further  contends  that  the  con- 
tract of  August  13,  189S,  acknowledged  by 
Smith  and  wife  In  October,  1808,  if  not  a 
mortgage,  was  a  contract  of  sale,  and  that, 
as  It  did  not  expressly  provide  that  time  was 
of  Its  essence,  his  rights  as  a  purchaser  would 
continue  thereunder  until  a  forfeiture  was 
claimed  and  enforced  by  Smith ;  that  no  for- 
feiture has  been  declared ;  that  the  respond- 
ent Smith  Is  In  no  position  to  claim  the 
agreement  was  an  option  as  he  himself  fre- 
quently referred  to  It  In  his  answer  as  a 
ccmdltional  sale  contract.  It  is  utterly  im- 
material that  the  respondent  so  alluded  to 
the  contract,  as  he  alleged  facts  sufQcient  to 
show  that  It  was  only  an  option.  The  honor- 
able trial  judge  arrlred  at  the  correct  con- 
clusion in  holding  that  It  was  an  option,  and 
that  appellant's  right  to  tender  payment  and 
demand  a  deed  expired  on  August  13,  1900. 
While  It  Is  true  that  the  agreement  obligated 
the  respondents  Smith  and  wife  to  sell  the 
appellant  any  or  all  of  the  lands  within  a 
l)eriod  of  two  years,  It  will  also  be  noted  that 
the  api)ellaut  was  not  required  to  take  any 
of  such  lands,  although  be  might  at  bis  op- 
tion do  so,  at  the  prices  stated  and  within 
the  period  named.  To  this  extent  the  con- 
tract was  unilateral.  An  obligation  whereby 
one  party,  for  a  valuable  consideration,  binds 
himself  to  sell  at  n  fixed  price  within  a  cer- 
tain time,  but  makes  it  discretionary  with 
the  other  jmrty  to  purdiase,  being  a  con- 
tract by  which  the  vendor  stipulates  that  the 
l»i"oposed  vendee  shall  have  the  right  to  buy 
at  such  fixed  price  and  within  such  certain 
time  or  not,  at  his  electhm.  Is  In  law  an  op- 
tion. 6  Current  Law,  1784;  Lawrence  v. 
I'oderson,  34  Wash.  1,  74  I*ac.  1011 ;  Black  v. 
Maddox,  104  Ga.  157,  30  S.  E.  723;  Ide  v. 
Leiser.  10  Mont.  5,  24  I'ac.  00.-),  24  Am.  St. 
Rep.  17. 

There  Is  a  marked  distinction  between  a 
contract  of  sale  and  an  agreement  for  an  op- 
tion. This  distinction  Is  well  stated  in  Mc- 
Millan V.  Philadelphia  Company.  1.'!)  Pa.  142, 
144,  28  Atl.  220,  In  the  following  language: 
"The  distinction  between  an  option  and  a 
contract  of  sale  or  lease  is  broad  and  plain. 
An  option  is  an  unaccepted  oflTer.  It  states 
the  terms  and  conditions  on  which  the  owner 
is  willing  to  sell  or  lea.sp  his  land,  if  the 
holder  elects  to  accept  them  within  the  time 
limited.  If  the  holder  does  so  elect,  he  must 
give  notice  to  the  other  party,  and  the  ac- 
cepted offer  thereupon  becomes  a  valid  and 


binding  contract.  If  an  acc^tance  Is  not 
made  within  the  time  fixed,  the  owner  Is  no 
longer  bound  by  his  offer,  and  the  option  is 
at  an  end.  A  contract  of  sale  or  lease  fixes 
definitely  the  relative  rights  and  obligations 
of  both  parties  at  the  time  of  its  execution. 
The  offer  and  the  acceptance  are  concurrent, 
since  the  minds  of  the  contracting  partieH 
meet  in  the  terms  of  the  agreement."  The 
agreement  involved  In  this  action  being  a 
contract  for  an  option,  the  appellant  bad  no 
rights  thereunder  after  the  expiration  of  the 
two  years,  unless  he  had  within  that  time 
elected  to  take  the  property,  bad  tendered  the 
purchase  money,  and  had  demanded  a  deed, 
which  it  Is  not  contended  he  did.  The  au- 
thorities generally  hold  that  time  is  material 
In  a  contract  for  an  option,  and  that  It  in 
not  necessary  to  expressly  stipulate  that  it 
shall  be  of  Its  essence.  Mr.  Pomeroy,  In  sec- 
tion 807,  vol.  6,  of  his  late  work  on  Equity 
Jurisprudence,  says:  "It  has  at  times  been 
suggested  that  relief  for  slight  failure  where 
there  was  substantial  compliance  should  be 
applied  to  options  to  purchase  land,  as  where 
the  holder  of  the  option  was  a  day  late  in 
exercising  the  option.  But  It  is  clear  the 
rule  followed  generally  by  equity  is  the  true 
one — that  there  can  be  no  relief  against  a 
failure  to  exercise  an  option  after  the  day 
named  for  its  expiration,  for  an  option  is  no 
more  than  an  offer  to  sell  which  the  offerer  is 
bound  to  keep  open  during  the  time  set,  but 
which  expires  with  that  time,  leaving  noth- 
ing for  equity  to  iterate  upon.  The  courts 
very  frequently  refuse  to  give  specific  per- 
formance of  an  option  sought  to  be  exercised 
after  the  time  has  expired  on  the  ground  of 
time  being  of  the  essence.  Strictly  speaking, 
there  is  no  contract  if  the  election  is  not 
made  before  the  expiration  of  the  time,  and 
equity,  finding  no  contract  to  use  Its  discre- 
tion upon,  cannot  be  concerned  with  the  ele- 
ment of  time,  which  presupposes  an  exist- 
ing contract."  See,  also,  2  Page  on  Contracts, 
f  nm;  Waterman  v.  Banks,  144  U.  S.  394, 
12  Sup.  Gt.  646.  36  L.  Ed.  479 ;  Lord  Raue- 
lagb  V.  Melton,  2  Drewry  &  Smale,  278;  Stem- 
bridge  V.  Stembrldge,  87  Ky.  91,  7  S.  W.  611 ; 
Woods  V.  McGraw,  127  Fed.  914,  f»  C.  C.  A. 
556 ;  Potts  V.  Whitehead,  20  N.  J.  Eq.  55. 

It  Is  not  contended  that  the  appellant  at 
any  time  within  the  two  years  tendered  the 
purchase  money  or  demanded  a  deed  either 
for  the  Hoquiam  River  lands  or  for  the  Mon- 
tesauo  lots,  now  involved  in  this  action.  This 
being  true,  all  of  his  rights  to  become  a  pur- 
chaser of  such  property  ceased  by  lapse  of 
time  on  .\ugnst  13,  1900,  and  he  is  not  en- 
titled to  now  demand  a  specific  performance, 
or  damages  for  any  alleged  failure  of  the  re- 
spondents to  convey.  Were  we  to  conclude 
that  the  agreement  under  consideration  was 
not  an  option,  but  a  contract  of  sale  in  which 
time  was  not  of  the  essence,  even  then  the 
aiipellant  could  not  recover.  His  own  evi- 
dence shows  that  he  had  knowledge  of  the 
sale  of  the  Iloquiam  River  timber Jlfip^^  tt>e 
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I>ytle  Ix>gging  ft  Mercantile  Company  almost 
Immediately  after  it  was  made,  and  that  he 
iieeerted  no  furtner  claim  to  the  land  for 
about  five  years  thereafter.  This  sale  made 
by  respondents  constituted  a  forfeiture  of 
the  contract  on  their  part,  In  which  forfei- 
ture the  appellant  by  his  subsequent  conduct 
acquiesced.  Moran  &  Co.  v.  Palmer,  36 
Wash.  68i,  79  Pae.  476. 

The  respondents  have  pleaded,  and  by  their 
evidence  clearly  sustained,  the  equitable  de- 
fense of  laches;  but,  in  view  of  what  we 
have  heretofore  said,  it  will  not  be  neces- 
sary to  discuss  such  defense. 

The  Judgment  is  affirmed. 

HADLEY.  C.  J.,  and  DUNBAR,  MOUNT, 
RUDKIN,  FULIiERTON,  and  ROOT,  JJ., 
concur. 


MANTLE  v.  DABNEY. 
(Supreme  Court  of  Washington.    Oct.  28,  1907.) 

1.  Appeal— Remand— Amendment  of  Plead- 
ings. 

Refusal  to  allow  a  defendant,  after  reversal 
of  a  judgment  in  his  favor,  to  amend  his  an- 
swer, by  an  allegation  inconsistent  with  it  and 
w^ith  the  evidence  and  the  theory  of  the  case  on 
the  first  trial,  is  not  error. 

[Ed.  Note. — For  cases  in  point,  see  C*nt.  Dig. 
vol.  3,  Appeal  and  Error,  IS  4677-^083.] 

2.  Mobtoaoes— Action  on  Note— Law  Gov- 

SBNINO. 

Code  Civ.  Proc.  Mont  180.1,  §  1290,  re- 
quiring, in  case  of  a  secured  note,  that  the  se- 
curity be  first  resorted  to,  does  not,  in  the  case 
of  a  note  given  in  Montana  secured  on  land  in 
California,  make  foreclosure  of  the  security  a 
prerequisite  to  an  action  on  the  note  in  Wnsh- 
mgtou. 

3.  Appeal— QoESTioxs  Concluded  by  First 
Appeal. 

Defendant  cannot  complain  on  a  second  ap- 
peal that  he  was  not  allowed  to  offer  evidence 
in  support  of  an  offset  pleaded  in  his  affirma- 
tive defense;  plaintiff  asserting  in  his  brief  tli'it 
this  defense  was  stricken  on  tlie  first  trial,  witli- 
out  reservation  of  exception  thereto,  and,  though 
defendant  in  his  brief  claims  that  no  such  ruling 
was  made,  the  statement  of  facts  on  the  first 
appeal  showing  that  plaintiff's  counsel,  on  the 
trial,  stated  that  said  defense  had  been  strick- 
en, and  this  statement  not  having  been  chal- 
lenged, and  the  trial  court  having  given  no  at- 
tention to  such  defense,  and  it  not  appearing 
that  any  exception  was  taken  to  such  rulmg. 

(Ed.  Note. — For  cases  in  point,  see  C*nt.  Dig. 
vol.   3,   Appeal  and   Error,   |§  4370-4379.J 

Appeal  from  Superior  Court,  Chehalis 
County  ;    Mason  Irwin,  Judge. 

Action  by  Lee  Mantle  against  Josepli  B. 
Dabiiey.  Judgment  for  plaintiff.  Defendant 
appeals.     AfBrmed. 

John  C.  Hogan,  for  appellant.  W.  H.  Abel, 
A.  M.  Abel,  and  Chns.  W.  Smith,  for  re- 
spondent. 

ROOT,  J.  This  case  was  here  once  before, 
and  may  be  found  reported  in  87  Pac.  122. 
to  which  reference  is  made  for  a  statement  of 
the  facts  out  of  which  the  action  arose.  Aft- 
er the  remittitur  reached  the  lower  court, 


the  api)ellant,  Joseph  B.  Dabney,  made  a  mo- 
tion for  leave  to  amend  bis  answer  by  plead- 
ing a  section  of  the  statute  of  California 
showing  that  the  husband  had  control  and 
management  of  the  community  proi)erty.  and 
also  by  pleading  that  he  was  authorized  by 
his  wife  to  make  the  agreement  whereby  the 
deed  to  certain  California  property  was  re- 
tained by  Mantle  and  Hodgens  for  the  secur- 
ity of  the  note  herein 'sued  on.  The  trial 
court  refused  to  permit  said  amendment,  up- 
on the  ground  that  it  had  no  discretion,  but, 
under  the  decision  of  this  court,  must  enter  a 
Judgment  against  said  defendant.  From  the 
Judgment  thereupon  entered,  this  appeal  is 
prosecuted. 

In  the  matter  of  allowing  amendments, 
much  latitude  is  permitted  under  our  stat- 
utes; and  we  are  not  prepared  to  say  that 
there  could  not  be  conditions  Justifying  an 
amendment  after  a  case  was  remanded  as 
was  this.  But,  under  the  circumstances  here 
found,  we  do  not  think  that  any  error  was 
committed  by  the  court  In  its  refusal.  That 
I)art  of  the  proposed  amendment  alleging 
that  appellant's  wife  consented  to  the  giv- 
ing of  the  security  is  inconsistent  with  the 
answers  of  both  ai)pellant  and  wife,  and  with 
the  evidence  and  theory  of  the  case  as  pre- 
sented upon  the  first  trial.  The  California 
statute,  if  pleaded,  would  not  constitute  a 
defense  to  the  action.  The  Montana  statute 
Is  as  follows:  "Sec.  1290.  There  is  but  one 
action  for  the  recovery  of  debt,  or  the  en- 
forcement of  any  right  secured  by  mortgage 
upon  real  estate  or  personal  property,  which 
action  must  be  in  accordance  with  the  provi- 
sions of  this  chapter.  In  such  actions  the 
court  may,  by  its  judgment,  direct  a  sale  of 
the  encumbered  property  (or  so  much  there- 
of as  may  be  ne<.'essary),  and  the  application 
of  the  proceeds  of  the  sale  to  the  payment  of 
the  costs  of  the  court  and  the  expens-es  of  the 
sale,  and  the  amount  due  the  plaintiff;  and 
if  it  appear  from  the  sherifTs  return  that  the 
proceeds  are  insufficient,  and  a  balance  still 
remain  due,  judgment  can  then  be  docketed 
for  sucii  balance  against  the  defendant  or  de- 
fendants personally  liable  for  the  debt,  and 
it  becomes  a  lien  ujion  the  real  estate  of  such 
judgment  debtor,  as  in  other  cases  on  whicli 
execution  may  be  issued.  No  person  holding 
a  conveyance  from  or  under  the  mortgagor  of 
the  proi)erty  mortgaged,  or  having  a  lien 
thereon,  which  conveyance  or  lien  docs  not 
appear  of  record  in  the  proper  office  at  the 
time  of  the  commencement  of  the  action,  need 
be  made  a  party  to  such  action;  and  the 
Judgment  therein  rendered,  and  the  proceed- 
ings therein  had,  are  as  conclusive  against 
the  party  holding  such  unrecorded  convey- 
ance or  lien  as  if  he  had  been  made  a  party 
to  the  action."  Code  Civ.  Proc.  Mont.  ISJto. 
§  1290.  We  do  not  think  this  statute  can 
iiave  the  effect  of  making  a  fore<-Iosure  upon 
the  security  in  California  a  prerequisite  to 
an  action  upon  the  note  in  this  state. 

It  is  also  urged  by  appellant  that  Ue  should 
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have  been  permitted  to  offer  evidence  In  sup- 
port of  the  offset  pleaded  In  his  affirmative 
defense.  Respondent  asserts  In  his  brief  that 
this  defense  was  stricken  by  the  trial  court, 
and  no  exception  to  the  ruling  reserved  by  ap- 
pellant. It  Is  claimed  In  appellant's  brief 
that  no  such  ruling  was  ever  made.  The 
statement  of  facts  upon  the  first  appeal  shows 
that  respondent's  counsel,  upon  the  trial, 
stated  that  said  defense  had  theretofore  been 
stricken.  His  statement  was  not  challenged. 
This,  with  the  fact  that  the  trial  court  gave 
no  attention  to  such  defense,  would  Indicate 
that  It  had  been  stricken.  It  not  appearing 
that  any  exception  was  taken  to  such  ruling, 
we  are  not  authorized  to  review  the  same. 
The  Judgment  Is  affirmed. 

HADLBY.   C.   J.,   and   BUDKIN,  CROW, 
MOUNT,  and  PULLERTON,  JJ.,  concur. 


WHBELER  et  aL  v.  CITY  OF  ABERDEEN 

etal. 
(Supreme  Court  of  Washington.    Oct  29,  1907.) 

1.  APPEAt— Revkk8ai<— New  Tbiali— Scope  of 
Questions. 

Where  the  question  of  the  sufficiency  of  the 
romplaint  was  not  raised  at  tiie  trial,  either  in 
the  trial  court  or  on  appeal,  the  question  could 
not  be  raised  on  a  new  trial  after  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  'Dig. 
vol.  3,  Appeal  and  Error,  §  4713.] 

2.  Saui>— Law  of  the  Case. 

The  decision  of  the  Supreme  Court  in  an 
action  again.<it  a  city  and  its  mayor  and  ranrshal 
for  the  destruction  of  a  building,  adjudging  that 
the  city  and  its  officers  were  liable  for  negli- 
gence, is  the  law  of  the  case  on  a  subsequent 
trial ;  and  the  city  cannot  on  the  subsequont 
trial  escape  liability  on  the  ground  that  it  was 
engaged  in  the  performance  of  a  governmental 
function. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  J  4CC1.] 

3.  MU.NICIPAI,    COBPOBATIONS  —  TOBTS  —  GOV- 

EitJJMENTAL  Functions. 

A  city  is  not  liable  for  damages  resulting 
from  the  performance  of  a  governmental  func- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3C,  Mnniclpal  Corporations,  §  1068.] 

4.  Same— Evidence— Admissibilitt. 

Where,  in  an  action  against  a  city  and  its 
mayor  and  marshal  for  the  destruction  of  a 
building  or  unlawful  construction  within  the  fire 
limits,  the  city  and  its  officers  were  liable  onlv 
for  negligence  in  destroying  the  building,  the 
rejection  of  testimony  concerning  the  notice  giv- 
en to  plaintiff  was  not  erroneous. 

Appeal  from  Superior  Court,  Cbehalls  Coun- 
ty; Mason  Irwin,  Judge. 

Action  by  N.  G.  Wheeler  and  others 
against  the  city  of  Aberdeen  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

J.  B.  Bridges,  John  C.  Hogan,  and  R.  E. 
Taggart,  for  appellants.  J.  C.  Cross,  J.  W. 
Robinson,  and  A.  Emerson  Cross,  for  respond- 
ents. 

DUNBAR,  J.  This  action  has  once  before 
been  In  this  court,  and  is  reported  in  87  Pac. 


1061,  where  an  extended  statement  of  the 
facts  and  issues  may  be  found.  For  cer- 
tain reasons  therein  expressed  the  Judgment 
of  the  lower  court  was  reversed,  and  the 
cause  remanded  for  another  trial.  The  case 
was  again  tried  before  a  Jury  upon  the  same 
pleadings.  A  verdict  In  the  sum  of  $500  was 
rendered  In  favor  of  the  plaintiffs.  Judgment 
was  rendered,  and  from  this  Judgment  this 
appeal  was  taken. 

Briefly,  the  complaint  alleged  that  the 
plaintiffs  were  owners  of  a  certain  wooden 
building  In  the  city  of  Aberdeen,  and  were 
condncting  therein  a  store,  alleging  the  value 
of  the  stock  and  the  value  of  the  building, 
and  that  on  or  about  the  10th  day  of  October, 
1805,  the  defendants,  against  the  wishes  and 
protests  of  the  plaintiffs,  wrongfully  and  un- 
lawfully and  with  force  entered  upon  said 
premises,  tore  down  said  building,  and  drove 
the  plaintiffs  therefrom,  and  In  so  doing 
greatly  damaged  the  materials  of  which  such 
building  was  erected,  and  also  damaged  the 
stock  of  goods  and  fixtures  that  were  therein. 
The  answer  alleged  that  prior  to  the  tearing 
down  of  the  building  there  had  been  a  fire  In 
the  city  of  Aberdeen,  that  thereafter  fire 
limits  had  been  established,  and  that  the 
plaintiffs'  building  In  question  was  construct- 
ed within  the  fire  district  unlawfully,  by  rea- 
son of  Its  not  being  the  character  of  build- 
ing which  was  permitted  In  such  district; 
admitted  the  tearing  down  of  the  building; 
but  alleged  that  it  was  torn  down  after  ample 
notice  to  the  plaintiffs,  that  the  defendant 
Lindstrora  was  the  mayor  of  the  said  city, 
and  the  defendant  Birmingham  was  Its  act- 
ing marshal  at  the  time  of  the  destruction 
of  the  building.  In  the  former  trial  of  the 
case  the  court  permitted  the  plaintiffs  to  re- 
cover damages  upon  various  grounds,  but 
upon  appeal  to  this  court  It  was  held  that 
the  only  ground  upon  which  the  plaintiffs 
could  recover  damages  was  upon  the  theory 
that  the  defendants  had  negligently  and 
carelessly  torn  down  said  building  and  negli- 
gently and  cnrele.«!sly  damaged  and  Injured 
the  stock  of  goods,  and  the  cause  was  sent 
back  for  a  trial  upon  those  Issues.  Upon  the 
second  trial  the  conrt  eliminated  all  testi- 
mony which  did  not  bear  upon  the  damage 
which  had  ensued  by  reason  of  negligently 
and  carelessly  tearing  down  the  building,  and 
testimony  was  offered  to  that  effect,  which 
we  think  sustains  the  Judgment  In  this  re- 
gard. At  the  commencement  of  the  taking 
of  the  testimony  on  the  second  trial  the  de- 
fendants objected  to  the  taking  of  any  tes- 
timony in  the  case,  for  the  reason  that  the 
same  would  be  Incompetent,  Irrelevant,  and 
Immaterial,  and  that  the  complaint  did  not 
state  a  CJiuse  of  action.  When  the  plaintiffs 
rested  their  case,  the  defendants  asked  for  a 
nonsuit,  which  was  denied. 

Several  assignments  of  error  are  set  forth 
In  appellants'  brief,  the  first  of  which  we  will 
notice,  viz.,  that  the  complaint  did  not  state 
a  cause  of  action.    There.wa: 
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Interposed  to  the  complaint,  and  tliis  ob- 
jection was  not  raised  at  the  former  trial, 
eitlier  in  the  court  below  or  upon  tbe  trial  in 
this  court,  and  under  the  uniform  rulings  of 
this  court  it  is  too  late  to  raise  that  question 
now.  In  Dennis  v.  Kass  &  Co..  13  Wash.  137. 
42  Pac.  540,  and  since  renflfirmed  by  this 
court,  It  was  said:  "The  ix>int  is  now  made 
by  the  appellants  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  is  the  same  complaint  upon 
which  tlie  former  case  was  tried,  and,  if  it 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  that  question  should  have 
l)een  raised  upon  the  former  trial.  The  policy 
of  the  law  is  opposed  to  a  multiplicity  of  ac- 
tions, and  it  would  be  directly  In  conflict  with 
such  policy  to  allow  a  party  to  raise  one 
objection  and  litigate  that,  not  only  in  tbe 
««urt  below,  but  in  tbe  appellate  court,  and. 
if  the  result  should  be  against  him,  to  go  back 
and  raise  another  objection,  which  he  might 
have  raised  on  thd  former  trial.  Under  such 
a  practice  there  would  be  no  end  to  litiga- 
tion." Such  has  been  the  uniform  holding 
of  this  court,  and  we  see  no  reason  to  depart 
from  that  doctrine. 

The  main  contention  urged  by  the  appel- 
lants in  this  action  Is  that  tbe  city  was  not 
liable  for  negligence  under  any  circumstances; 
that  the  city  and  its  officers  were  engaged  in 
the  exercise  of  governmental  functions,  wlien 
It  was  enforcing  compliance  with  its  valid 
«5rdiuances:  and  that,  therefore,  there  could 
lie  no  liability  for  damages.  It  is  urged  in 
this  case  that,  under  that  doctrine,  the  city 
in  any  event  could  not  be  held  liable,  and 
that,  therefore,  the  judgment  against  tlie 
city  must  necessarily  be  reversed.  The  court 
below  held  that  this  question  was  not  avail- 
able to  the  defendants  by  reason  of  the  de- 
cision of  this  court  in  the  former  case,  that 
the  cause  had  been  sent  bacli  for  trial  against 
all  tbe  defendants  on  certain  issues  therein 
specified,  and  that  it  was  the  law  of  the  case 
that  the  defendants  were  all  liable  for  negli- 
gence in  tearing  down  the  building.  The 
language  of  this  court  in  the  cause  above  re- 
ferred to,  after  holding  that  the  defendants 
were  not  liable  for  anything  other  tlian  in- 
excusable negligence,  by  reason  of  that  ques- 
tion having  been  determined  in  Injunctive 
proceedings  which  had  theretofore  l)eeu 
brouglit  and  which  judgment  had  not  lM>on 
appealed  from,  said:  "The  only  damages 
which  we  thiulc  the  respondents  would  be 
permitted  to  recover  in  this  action  are  such 
as  were  needlessly  Inflicted  by  tbe  appellants 
in  unnecessarily  rendering  worthless  the  ma- 
terial of  which  the  building  was  constructe<l, 
iuid  in  uunecessarliy  destroying  or  rendering 
less  valuable  the  furniture,  fixtures,  and  nier- 
ohandise.  Vpon  a  new  trial  of  tiiis  action, 
i-ecovery  for  such  duuiages  should  be  permit- 
ted, if  sustained  by  tlie  evidence." 

It  is  contemlt'd  l)y  the  appellants  that  the 
court  evidently  did  not  mean  wliat  it  said 
in  the  use  of  this  language,  for  tlie  reatou  j 


that  it  is  well  established,  and  has  been  ;<> 
held  by  this  court,  that  the  city  In  the  i)er- 
formance  of  its  governmental  functions  can- 
not be  held  liable  for  damages.  But  this 
question  was  R<iuarely  raised  by  the  former 
brief  of  the  api)ellant8,  as  will  be  seen  b.v 
consulting  page  2o  of  such  brief,  where  it  is 
said:  "Tliere  is  another  question  in  the 
case,  which  seems  to  us  to  l)e  controlling. 
The  cit}'  and  its  officers  were  engaged  in  the 
exercise  of  governmental  functions  when  it 
was  enforcing  compliance  with  its  valid  or- 
dinances by  tearing  down  the  plaintiffs'  build- 
ing, and  there  could  be  no  liability  for  dam- 
ages in  any  event" — citing  cases  to  sustain 
their  contention.  It  is  true  that  there  was 
very  little  discu-xslon  on  that  proposition  in- 
dulged In  by  tbe  attorney  for  tbe  apiiellauts 
in  his  brief,  and  there  may  not  have  been 
any  In  oral  argument;  our  recollection  not 
serving  us  in  tliat  re8i)ect  But  the  point 
was  there  raised,  and  the  court  must  have 
decided  against  the  apiiellants  on  that  propo- 
sition, or  It  would  have  been  illogical  for  the 
court  to  have  sent  the  cause  back  for  trial 
against  all  the  defendants  to  determine  the 
amount  of  damages  claimed  by  reason  of  tbe 
needless  infliction  thereof  by  the  appellants 
in  unnecessarily  rendering  worthless  tbe  ma- 
terial in  the  building  In  question.  Whether 
right  or  wrong,  a  question  which  we  do  not 
now  decide,  tlie  ruling  of  this  court  in  that 
respect  l)ecame  the  law  of  the  case,  which 
Is  a  branch  of  the  law  of  res  adjudicata. 
This  ruling  was  against  tbe  interests  of  the 
city,  notwithstanding  the  judgment  was  re- 
versed In  Its  favor.  There  was  no  attempt 
to  call  this  question  to  the  attention  of  the 
court,  or  to  have  the  judgment  amended,  by 
petition  for  rehearing  In  that  case,  and  under 
all  authority  this  court  will  not  now  enter 
into  an  examination  of  questions  which  were 
adjudicated  at  the  former  trial.  "If  the 
facts  disclosed  by  the  record  now  before  us 
are  substantially  tbe  same  as  those  presented 
by  the  recoi-d  on  tbe  first  appeal,  the  former 
decision  of  this  court  establlslied  the  law 
governing  this  ca.se,  and  was  a  final  adjudica- 
tion and  determination  of  the  question  now 
under  consideration."  Furth  v.  SnelL,  13 
Wash.  6«0,  «<i4.  43  Pac.  035.  In  Magwire  v. 
Tyler.  17  Wall.  (IT.  S.)  2.-.3.  284.  21  L.  Ed. 
.'570.  the  court  said:  "Brought  here,  aa  the 
ca.se  is,  by  a  second  writ  of  error,  it  is  set- 
tled law  in  this  court  that  nothing  Is  brought 
up  for  re-exaniiiiatiou  and  revision  except 
the  proceeilliiKS  of  tbe  subordinate  court  sub- 
sequent to  tlie  mandate" — quoting  approving- 
ly from  Bolierts  v.  Cooper.  2()  How.  (U.  S.) 
407,  4S1,  15  L.  Ed.  900,  where  it  was  said: 
"But  we  cannot  be  compelled,  on  a  second 
writ  of  error  in  the  same  case,  to  review  our 
own  decision  <m  tbe  first.  It  has  been  set- 
tled by  tbe  dc<'!sIous  of  this  court  that  after 
a  case  has  lH»en  brouglit  here  and  decidetl. 
and  a  mandate  is.sHed  to  the  court  below,  if 
a  second  writ  of  error  is  sued  out,  it  brings 
ui>  lor  revision  nothing  but  the  proceedings 
Digitized  by  VjOOQ  IC 


Wash.) 


STATE  V.  AMES. 


137 


subnequeut  to  the  ninndnte.  Xone  of  the 
(luestions  which  were  before  the  court  on  the 
first  writ  of  error  can  be  reheard  or  ex- 
amined upon  the  second.  To  allow  a  second 
writ  of  error  or  appeal  to  a  court  of  last 
resort  on  the  same  questions  which  were  open 
to  dlsimte  on  the  first  would  lead  to  needless 
litigation.  In  chancery,  a  bill  of  review  is 
Houietimes  allowed  on  petition  to  the  court; 
but  there  would  be  no  end  to  a  suit,  If  evei*y 
obstinate  litigant  could,  by  repeated  appeals, 
compel  a  court  to  listen  to  criticisms  on 
their  opinions.  •  •  •  "  To  the  same  ef- 
fect Is  Slzer  T.  Many,  16  How.  (U.  S.)  98.  14 
It.  Ed.  861,  and  many  other  cases  unneces- 
sary to  be  set  forth  here;  and  the  rule  of 
the  state  courts  is  In  harmony  with  this  view. 

What  is  said  by  the  appellants  In  regard 
to  the  refusal  of  the  court  to  render  a  ver- 
dict against  a  part  of  the  defendants  falls 
within  the  same  line  of  rensonlng. 

It  Is  also  stoutly  asserted  that  the  court 
erred  in  refusing  to  admit  testimony  concern- 
ing notice  which  was  given  to  plaintiffs. 
This  was  iiroperly  rejected  for  the  same  rea- 
son, viz.,  that  it  was  not  material,  because 
the  defendants  were  only  liable  for  neglect 
exercised  In  destroying  the  building.  All  the 
material  objections  raised  by  the  appellants 
to  the  rulings  of  the  court  fall  within  the 
same  rule.  The  other  objections  raised,  we 
tliink,  are  not  sustained. 

No  error  was  committed  by  the  court  In  the 
giving  or  refusing  to  give  Instructions,  nor 
In  the  admission  or  rejection  of  testimony, 
and  the  judgment  will  be  affirmed. 

HADLEY.  C.  J.,  and  CROW,  MOUNT,  and 
RUDKIN,  J  J.,  concur. 


STATE  v.  AMES. 
(Supreme  Court  of  Washington.    Oct.  19,  1907.) 

1.  Pilots  —  Regulatiom  —  Powers    ot    Con- 

OBES8. 

Congress  has  paramount  jurisdiction  to 
regulatp  pilotagp  in  the  public  waters  of  the 
United  States,  and  its  acts  8ai)«rsede  state  laws 
on  the  subject. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pilots,  M  1-3.] 

2.  Same. 

Since  the  acts  of  Congress  regulating  pilot- 
age in  the  public  waters  of  the  United  States 
are  confined  to  the  regulation  of  pilotage  of 
vessels  engaged  in  coastwise  cosmterce,  the 
states  are  free  to  enact  laws  regulating  the 
pilotage  of  vessels  engaged  in  foreign  commerce, 
and  Laws  1887-88,  p.  17!5,  c.  93,  regulating 
pilotage  bi  public  waters,  is  valid  so  far  as  it 
seeks  to  regulate  pilotage  of  vessels  engaged  in 
foreign  commerce. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pilots,  S§  1-8.] 

3.  Statutes— TiTLic—lNSUFFicTEwcT— Effect. 

If  the  title  of  Laws  1887-88,  p.  175,  c.  93, 
entitled,  "An  act  to  establij^h  pilots  and  pilot 
regulations  for  the  straits  of  Juan  De  Fuca, 
Puget  Sound,  and  all  American  Waters  pertain- 
ing thereto,"  be  conceded  insufficient  to  embrace 
the  penal  clause  for  violations  of  the  act,  such 
insufficiency    would    merely    render    the    penal 


clause  invalid;  and  the  dmng  of  the  acts  pro- 
hibited declared  by  general  statute  to  be  mis- 
demeanors would  be  punishable  as  provided  by 
Ballinger's  Ann.  Codes  &  St.  $§  6776,  7435. 

4.  Same. 

The  title  of  Laws  1887-88,  p.  175,  c.  93, 
entitled,  "An  act  to  establish  pilots  and  pilot 
regulations  for  the  straits  of  Juan  De  1<  uca, 
Puget  Sound,  and  all  American  Waters  pertain- 
ing thereto,"  is  sufficiently  broad  to  include  a 
clause  prescribing  a  penalty  for  violations  of 
the  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes.  S§  136-196.] 

5.  CONSTITUTIONAI.  LAW— EQUAL  PROTECTION 

OF  THE  Laws. 

Laws  1887-88,  p.  175,  c.  93,  requiring  the 
applicant  for  a  pilot's  license  to  be  an  American 
citizin  and  legal  voter  of  the  state,  and  to  pos- 
sess qualifications  to  bo  ascertained  by  the 
board  of  pilot  commissioners,  is  not  unconsti- 
tutional on  the  ground  that  it  discriminates  be- 
tween citizens,  because  it  requires  that  the  ap- 
plicant shall  be  a  qualified  voter. 

6.  Pilots— Statutes— Amendment— Effect. 

Any  detect  in  Laws  1887-88,  p.  175,  c.  93, 
relating  to  pilotage,  arising  from  the  invalidity 
of  the  clause  prescribing  a  punishment  for  vio- 
lations of  the  act  as  not  embraced  in  the  title 
thereof,  is  avoided  by  Laws  1901,  p.  17,  c.  19, 
prescribing  a  penalty  lor  violations  of  the  act. 

7.  SAMBJ— CONSTRITCTION. 

Laws  1887-88,  p.  175,  c.  93,  establishing 
pilots  and  pilot  regulations  in  designated  waters, 
includes  all  vessels,  and  is  not  applicable  only 
to  sailing  vessels. 

8.  Same— RepeaI/— Effect. 

A  prosecution  for  a  vioation  of  Laws  1887— 
88,  p.  17.'5,  c.  93,  regulating  pilotage  in  desig- 
nated public  waters,  pending  the  repeal  of  the 
act,  is  saved  by  Laws  Ex.  Sess.  1901,  p.  13,  c.  6. 

Appeal  from  Superior  Court,  Jefferson 
County ;  Geo.  C.  Hatch,  Judge 

Charles  W.  Ames  was  charged  with  violat- 
ing the  pilotage  laws  of  the  state.  From  a 
judgment  sustaining  a  demurrer  to  the  in- 
formation and  dismissing  the  prosecution,  the 
state  appeals.    Reversed  and  remanded. 

U,  D.  Gnagey,  for  the  State. 

FULLEUTON,  J.  On  February  20,  1006, 
the  prosecuting  attorney  of  Jefferson  county 
filed  an  information  against  the  respondent, 
accusing  him  of  violating  the  pilotage  laws  of 
the  state  of  Washington;  the  charging  part 
of  the  Information  being  as  follows:  "The 
said  Cliarles  W.  Ames,  within  one  year  pre- 
ceding the  filing  of  this  information,  in  the 
state  of  Washington,  in  and  upon  the  waters 
of  the  Sti-atts  of  Juan  de  Fuca  and  Puget 
Sound,  on  her  voyage  inward  and  outward 
hound,  under  continuous  contract  for  hire, 
the  steamship  Craighall  did  wrongfully  uud 
unlawfully  pilot,  to  Port  Townsend,  Washing- 
ton, from  Port  Townsend  to  Tacoma,  and 
from  Taccoma  to  Port  Townsend,  the  said 
steamship  then  and  there  t>elng  a  foreign  ves- 
sel, to  wit,  the  British  steamship  Craighall, 
without  first  obtaining  from  the  duly  autlxtr- 
ized,  appointed,  qualified,  and  acting  pilot 
commissioners  for  the  different  ports  on  the 
Straits  of  Fuca,  Puget  Sound  and  their 
branches,  a  valid  license  so  to  do,  and,  with- 
out holding  such  license,  the  said  Charles  W. 
Ames  then  and  there  not  being  the  master 
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of  the  said  veasd,  and  the  said  pilot  commls- 
slonera  for  the  different  ports  on  the  Straits 
of  Fuca,  Puget  Sound,  and  their  branches, 
duly  appointed,  qualified,  and  acting  as  afore- 
said, then  and  now  residing  at  Fort  Town- 
send,  Jefferson  county,  Washington,  contrary 
to  the  statutes  In  sucdi  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state  of  Washington."  To  this  informa- 
tion the  respondent  demurred,  which  demurs 
rer  the  trial  Judge  sustained,  and,  on  the  re- 
fusal of  the  state  to  plead  further,  discharged 
the  defendant  and  dismissed  the  action. 

We  have  not  been  favored  with  a  brief  on 
the  part  of  the  respondent,  and  consequently 
are  not  advised  as  to  which  of  the  several 
grounds  upon  which  the  information  was  at- 
tacked in  the  court  below  he  deems  coutrol- 
Ilng.  Hmce  we  shall  notice  only  those  that 
seem  to  us  to  be  the  more  plausible.  Briefly 
stated,  they  are  the  following:  (1)  That  the 
Legislature  of  the  state  of  Washington  has 
no  power  to  regulate  pilotage  on  the  public 
waters  within  Its  boundaries,  since  the  itow- 
er  to  80  regulate  is  within  the  exclusive  Juris- 
diction of  Congress ;  (2)  that  the  pilotage  act 
Is  insufficient  and  void,  since  it  embraces  sub- 
jects not  expressed  in  its  title;  (3)  that  the 
act  malces  an  unconstitutional  discrimination 
between  citizens  of  the  state;  (4)  that  the 
law  is  too  Indefinite  to  be  carried  into  execu- 
.tlon,  since  It  provides  different  penalties  for 
the  same  offense;  and  (5)  that  the  act  ap- 
plies only  to  the  pilotage  of  sailing  vessels, 
not  these  propelled  by  steam. 

Takiug  up  these  contentions  In  their  order, 
the  first  to  be  noticed  is  the  claim  that  Con- 
gress has  exclusive  Jurisdiction  to  regulate 
pilotage  within  the  public  waters  of  the 
United  States.  This  conteution  is  true  only 
in  a  limited  sense.  Congress  undoubtedly 
has  paramount  Jurisdiction  to  regulate  pilot- 
age in  the  public  waters,  and,  in  so  far  as  it 
sought  to  exercise  that  Jurisdiction,  Its  acts 
upon  the  subject  are  supreme,  and  supersede 
all  state  laws.  But  Congress  has  not  at- 
tempted to  regulate  the  entire  subject  of 
pilotage.  So  far  it  has  confined  itself  to  the 
regulation  of  pilotage  as  to  vessels  engaged 
in  the  coastwise  or  interior  commerce  of  the 
country,  making  no  provision  at  ail  as  to 
pilotage  of  vessels  engaged  in  strictly  foreign 
commerce.  The  states,  therefore,  are  free  to 
enact  laws  regulating  the  pilotage  of  vessels 
engaged  in  foreign  commerce,  and  the  statute 
in  question,  in  so  far  as  it  does  this,  conflicts 
with  no  federal  statute,  and  Is  to  that  extent 
valid.  It  may  be  that  it  purports  also  to  reg- 
ulate pilotage  on  coastwise  vessels.  If  it 
does,  It  Is  only  inoperative  to  that  extent. 
It  is  a  valid  law  as  to  all  its  other  provi- 
sions. Huus  V.  New  York,  etc..  Steamship 
Co.,  182  U.  8.  392,  21  Sup.  Ct.  827,  45  L.  Ed. 
1140.  As  the  vessel  mentioned  In  the  informa- 
tion was  engaged  in  strictly  foreign  com- 
merce, the  statute  was  applicable  to  her  con- 
dition, and  the  respondent  violated  its  provi- 


sions when  he  acted  as  ber  pilot  wittaoac 
procuring  the  required  license. 

The  title  of  the  pilotage  act  is  as  follows: 
"An  act  to  establish  pilots  and  pilot  reg;ula- 
tions  for  the  straits  of  Joan  De  Fuca,  Puget 
Sound,  and  all  American  waters  pertaining 
thereto."  Laws  1887-88,  p.  175,  c.  93.  The  act 
contained  a  penal  clause,  and  It  Is  thought 
that  this  title  is  insufficient  to  sustain  it,  rai- 
der ing  the  whole  act  void;  bat,  if  it  be  true 
that  the  title  is  not  broad  enoogb  to  include 
the  provisions  relating  to  the  penalty,  the  re- 
sult contended  for  would  not  follow.  The 
penal  clause  only  would  be  void,  and  the  act 
would  stand  in  the  same  category  as  other 
statutes  prohibiting  the  doing  of  particular 
acts,  but  providing  no  penalty  for  their  vlola- 
tk>n ;  the  doing  of  such  acts  being  prohibited 
by  the  general  statute  as  misdemeanors, 
punishable  by  imprisonment  in  the  county 
Jail  for  not  more  than  one  year,  or  by  fine 
not  exceeding  $500,  or  by  both  sudi  fine  and 
Imprisonment.  Ballinger's  Ann.  Codes  &  St 
K  6776,  7435.  But  we  think  the  tlUe  suffi- 
cient to  include  the  penalty.  The  general 
rule  under  similar  constitutional  provisions 
is  that  a  title  such  as  the  one  in  question  is 
sufficiently  broad  to  include  a  penalty.  Plumb 
v.  Christie,  103  Ga.  686,  SO  S.  E.  759,  42  L. 
R.  A.  181 ;  Brown  v.  State,  73  6a.  38;  Rosen- 
bloom  V.  State,  64  Neb.  342,  89  N.  W.  1053, 
57  L.  R.  A.  922 ;  State  v.  Bailey,  157  Ind.  324, 
61  N.  B.  780,  59  L.  B.  A.  435 ;  State  v.  Kar- 
stendiek,  49  La.  Ann.  1621,  22  South.  845,  39 
L.  R.  A.  520;  Holton  ▼.  State,  28  Fla.  303, 
9  South.  716 ;  People  v.  Kelly,  99  Mich,  82, 
57  N.  W.  1090 ;  State  v.  Burgdoerf er.  107  Mo. 
1,  17  S.  W.  646,  14  L.  R.  A.  846;  State  ex 
rei.  Harris  v.  Laugbiin,  75  Mo.  358;  In  re 
Pratt,  19  Colo.  138,  34  Pac.  680;  State  v. 
Shaw,  22  Or.  287.  29  Pac.  1028.  The  trial 
Judge  seems  to  have  thought  that  the  case 
of  State  ex  rel.  Henry  v.  MacDonald,  25 
Wash.  122.  64  Pac.  912,  from  this  court,  lays 
down  a  contrary  doctrine;  but  that  case  was 
rested  on  the  doctrine  that  two  distinct  sub- 
jects were  attempted  to  be  introduced  in  one 
act,  which  not  only  were  not,  but  oould  not 
be,  included  in  the  title.  In  other  words,  the 
act  would  have  l)een  unconstitutional  had  the 
title  contained  a  reference  to  the  misdemean- 
ors therein  created  and  made  punishable.  It 
was  not  intended  to  announce  the  doctrine 
that  the  Legislature  cannot  declare  an  act  to 
be  a  misdemeanor  and  provide  a  penalty  for 
its  violation  without  specially  mentioning  the 
penalty  in  the  title  of  the  act. 

The  act  requires  the  applicant  for  a  pllofs 
license  to  be  an  American  citizen  and  legal 
voter  of  this  state,  and  to  have  certain  quali- 
fications to  be  ascertained  by  the  Board  of 
Pilot  Commissioners.  It  is  contended  that  the 
requirement  that  the  applicant  I>e  a  qualified 
voter  unlawfully  discriminates  l)etween  citi- 
zens of  the  state.  Such  a  discrimination, 
however,  is  not  unconstitutional.  State  ex 
rei.  Griffith  v.  Newland,  37  Wash.  428.  79  Pac. 
Digitizedt^yVjOOQlC 
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983.  The  penalty  for  a  violation  of  the  act  Is 
fonnd  In  the  amendatory  act  of  February  25, 
1901.  Laws  1901,  p.  17,  c.  19.  If  any  Incon- 
gruity In  this  respect  theretofore  existed,  It 
Tvas  set  at  rest  by  this  amendment 

The  claim  that  the  act  applies  only  to 
sailing  vessels  is  without  foundation.  All 
vessels  are  Included  In  Its  terms.  See  Bal- 
llnger's  Ann.  Codes  &  St  ii  321G-32«. 

Since  this  appeal  was  taken  the  I^egislnture 
has  reiiealed  the  act  upon  which  the  prosecu- 
tion was  founded,  and  we  deem  It  proper  to 
add  that  this  fact  does  not  discontinue  the 
cause.  Inasmuch  as  the  prosecution  was 
pending  at  the  time  of  the  repeal,  the  right  to 
continue  the  prosecution  Is  saved  by  the  act 
June  13,  1901.  Laws  Ex.  Sess.  1901,  p.  13, 
C.  6. 

The  judgment  appealed  from  Is  reversed 
and  remanded,  with  Instructions  to  reinstate 
the  case  and  overrule  the  demurrer. 

HADLEY.  C.  J.,  and  DUNBAR,  ROOT, 
MOUNT,  KUDKIN,  and  CROW,  JJ.,  concur. 


HINDMAN  V.  GREAT  WESTERN  COAL 

DEVELOPMENT  &  MINING  CO. 

et  al. 

(Supreme  Court  of  Washington.    Oct  28,  1907.) 

CoBPORATioNs  —  Insolvency— Actions— Pa»- 
TIES — Pebsons  Entiti-ed  to  Inteevene. 
Under  Ballinger's  Ann.  Codes  &  St.  { 
4846,  providing  that  any  one  may  intervene  who 
has  an  interest  in  the  matter  in  litigatioD  in  the 
success  of  either  party  or  against  botii,  the  cred- 
itors of  an  insolvent  corporation  who  had  not 
reduced  their  claims  to  judgments,  obtained  liens 
thereunder,  nor  filed  and  proved  them  with  the 
receiver  for  allowance  were  not  entitled  to  inter- 
vene in  a  proceeding  to  foreclose  a  mortgage  on 
property  of  the  corporation. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
T«L  12,  Corporations,  $  2183.] 

Appeal  from  Superior  Court,  Thurston 
County;   O.  V.  Linn,  Judge. 

Action  by  Willard  W.  Hlndman  against 
the  Great  Western  Coal  Development  &  Min- 
ing Oompany  to  foreclose  a  mortgage,  in 
which  Aml»ose  Fred  Colriu  and  others  filed 
application  to  be  allowed  to  Intervene  and 
defend.  From  an  order  denying  their  appli- 
cation, they  appeal.    Affirmed. 

Vance  &  Mitchell  and  J.  W.  Robinson,  for 
appellants.  W.  W.  Hlndman,  for  respond- 
ent 

CROW,  J.  This  action,  in  which  an  ap- 
plication for  writs  of  prohibition  and  uiandu- 
mua  have  heretofore  been  made  to  this  court 
(88  Pac  8&i),  was  commenced  in  the  supe- 
rior court  of  Thurston  county,  by  W.  W. 
Hlndman,  trustee,  agniust  the  Great  Western 
Coal  Development  &  Mining  Company,  a  cor- 
poration, to  foreclose  a  mortgage  on  certain 
coal  mining  interests,  personal  property,  and 
leasehold  estates.  The  defendant  entered 
its  appearance,  and  one   George  P.  Cragin 


was  appointed  Its  receiver.  The  several 
leasehold  estates  covered  by  the  mortgage 
were  upon  certain  large  tracts  of  land  be- 
longing to  various  owners  who  were  lessors. 
When  the  foreclosure  proceedings  were  in- 
stituted and  the  receiver  was  appointed,  there 
was  pending  In  the  superior  court  of  Thurs- 
ton county  cause  No.  3,303,  wherein  Ambrose 
Fred  Colvin  and  Anna  Colvln,  husband  and 
wife,  Kosa  Colvln  and  Thomas  Colvin,  mi- 
nors, by  Thomas  Ismay,  their  guardian  ad 
litem,  and  Thomas  Ismay,  as  an  individual, 
were  plaintiffs,  and  the  Great  Western  Coal 
Development  &  Mining  Company  and  others 
were  defendants,  brought  for  the  purpose  of 
forfeiting  one  of  the  leases  held  by  the  de- 
fendant. Upon  his  appointment,  the  receiv- 
er, George  P.  Cragin,  with  leave  of  court,  in- 
tervened In  said  cause  No.  3,303,  and  pro- 
ceeded to  defend  against  any  forfeiture  of 
such  lease.  Afterwards,  on  August  29,  190C, 
the  said  Ambrose  Fred  Colvln,  Anna  Colvln, 
his  wife,  Rosa  Colvln  and  Thomas  Colvin, 
minors,  by  Thomas  Ismay,  their  guardian  ad 
litem,  and  Thomas  Ismay,  Individually,  filed 
In  this  foreclosure  action  an  application  for 
leave  to  become  parties  and  defend  against 
the  mortgage  of  the  plaintiff  W.  W.  Hind- 
man,  trustee.  Attached  to  and  filed  with 
their  application  was  the  affidavit  of  Thomas 
Ismay  made  on  behalf  of  himself  and  all  the 
other  petitioners,  in  which  with  other  facts, 
not  necessary  to  be  here  stated,  he  in  sub- 
stance alleged  that  said  cause  No.  3,303  was 
then  pending  and  undetermined;  that  the 
mortgage  held  by  the  plaintiff  Hlndman  us 
trustee  was  without  consideration,  fraudu- 
lent, and  void;  that  the  petitioners  were 
creditors  of  the  defendant  corporation,  the 
Great  Western  Coal  Developmeut  &  Mining 
Company,  holding  claims  for  rentals  under 
their  lease,  and  also  various  other  claims  in 
the  total  sum  of  |2,900;  that  the  corporation 
was  insolvent,  and  that  they  should  be  per- 
mitted to  defend  against  the  plalntifTs'  alleg- 
ed fraudulent  mortgage  notes.  The  peti- 
tioners had  not  reduced  their  own  claims  to 
judgment,  had  not  obtained  any  liens  there- 
for on  the  mortgaged  property,  had  not  made 
any  proofs  thereof,  nor  had  they  filed  the 
same  with  the  receiver  for  allowance.  As 
to  such  Indebtedness,  alleged  to  be  due  them, 
they  only  appeared  to  be  simple  creditors  of 
the  corporation.  The  trial  court  denied  their 
motion  for  leave  to  become  parties  and  de- 
fend, and  they  have  appealed. 

The  sul>stance  of  the  appellants'  contention 
seems  to  be  that,  as  simple  contract  creditors 
of  the  defendant  corporation,  they  have,  by 
intervention,  under  section  4846,  Ballinger's 
Ann.  Codes  &  St,  the  statutory  right  to  be- 
come parties  to  this  action  and  defend 
against  the  notes  and  mortgage  of  the  re- 
spondent Hlndman,  trustee,  which  they  al- 
lege to  be  fraudulent,  and  that  they  have 
such  right  without  first  reducing  their  own 
claims  to  judgment  and  obtaining  liens  there- 
under or  proving  and  filing  the  same  with 
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the  receiver  for  allowance.  To  entitle  tbem 
to  iutervene  under  said  section,  tbelr  Interest 
in  ttie  matters  in  litigation  must  be  so  direct 
and  immediate  that  tliey  will  either  gain  or 
lose  by  the  direct  operation  or  immediate 
effect  of  tilt!  jBnal  judgment  which  may  be  en- 
tered in  this  action.  This  court,  in  Tliomj)- 
sou  V.  Huron  Lumber  Co.,  4  Wash.  GOO,  00(5, 
HO  Pac.  741,  743,  an  action  similar  to  this, 
[■aid:  '•Numerous  other  creditors  of  the  Hur- 
on Lumber  Company,  who  had  not  obtained 
Judgments  and  had  no  liens,  and  were  sim- 
l)le  contract  creditors,  were  allowed  to  file 
so-called  interventions,  and  the  cause  was 
then  Icept  waiting  until  they  could  sue  at 
]:iw  and  obtain  Judgments,  when  they  came 
in  npiiu  and  filed  supplemental  complaints. 
This,  under  the  statute  and  the  authorities, 
was  wholly  irregular.  Under  a  statute  ex- 
actly like  ours,  the  Supreme  Court  of  Call- 
r'ornia.  in  tlie  lending  case  of  Horn  v.  Volcano 
Water  Co.,  13  Cal.  62,  73  Am.  Dec.  569,  held 
that  a  sUupie  contract  creditor  of  a  common 
debtor  could  not  intervene  In  a  foreclosure 
suit."  In  the  ease  of  Horn  v.  Volcano  Wa- 
ter Company,  cited  in  the  above  quotation, 
the  plaintiff  was  seelcing  to  foreclose  a  mort- 
gage executed  and  delivered  to  the  defendant 
(•orporation,  when  certain  creditors  interven- 
ed, alleged  fraud  In  the  execution  of  the 
uioitgnge,  and  contended  that  It  was  void  as 
against  creditors  of  the  coriwratlon.  In 
Ijassiug  upon  the  right  of  such  creditors  to 
intervene  and  defend,  Mr.  .Tustice  Field, 
speaking  for  the  Supreme  Court  of  Califor- 
nia, said:  "Tlie  petition  of  the  creditor, 
Kawle,  does  not  disclose  any  right  on  his 
part  to  intervene.  It  shows  that  he  was  a 
siniide  contract  creditor,  holding  obligations 
against  the  company,  but  It  does  not  show 
that  any  portion  of  them  was  secured  by  any 
lieu  upon  the  mortgaged  premises.  His  In- 
tervention Is  only  an  attempt  of  one  creditor 
to  prevent  anoOier  creditor  obtaiuiug  Judg- 
ment against  the  common  debtor — a  proceed- 
ing which  can  find  no  supiwrt,  either  In  prin- 
ciple or  authority.  The  interest  mentioned 
in  the  statute,  wlilch  entitles  a  person  to  in- 
tervene in  a  suit  between  other  parties,  must 
l>e  in  tlie  matter  in  lltigatiou,  and  of  sucli  a 
direct  and  immediate  character  that  the  iu- 
tervenor  will  either  gain  or  lose  by  the  direct 
lejral  operation  and  effect  of  the  judgment. 
»  •  •  To  authorize  an  intervention,  there- 
fore, tiie  Interest  nuist  be  tliat  created  by  a 
<lnhu  to  the  demand,  or  some  part  thereof, 
in  suit,  or  a  claim  to,  or  lien  upon,  the  proi>- 
erty.  or  some  part  thereof,  wliich  is  the  sub- 
ject of  litigation.  No  such  claim  or  lien  Is 
asserted  in  tile  petition  of  Rawle.  and  his 
riglit  to  intervene  must,  in  consetiueuce,  fall." 
To  the  same  effect,  see  Smith  v.  Gale,  144 
U.  S.  5(K»,  12  Sup.  Ct.  074,  30  L.  Ed.  521; 
Ix)mbard  Inv.  Co.  v.  Seaboard  Mfg.  Co.  (C. 
C.)  74  Fe<l.  325;  Vaunieter  v.  Fidelity,  etc.. 
Co.,  53  S.  W.  10,  107  Ky.  108;  Harlan  v. 
Kureka  Mining  Co..  10  Nev.  >.>2:  DicUson  v. 
I>ows,  11  X.  V.  407,  02  N.  W.  703. 


These  appellants  cannot  be  bound  by,  nor 
will  they  gain  or  lose  any  rights  by,  the  final 
decree  or  Judgment  that  may  be  entered  for 
or  against  the  respondent  Ulndnian,  trustee, 
in  this  foreclosure  suit  to  which  they  are  not 
parties.  If  they,  in  fact,  hold  valid  claims 
against  the  defendant  corporation,  they  can 
by  proper  procedure  have  all  their  rights  pro- 
tected, but  as  long  as  they  occupy  the  posi- 
tion of  simple  contract  creditors,  holding  al- 
leged claims  which  are  not  Ileus  on  the  mort- 
giigcd  prop<'i-i.v  and  which  they  have  not 
proved  or  filed  with  the  receiver,  tliey  camiot 
apply  for  any  remedy  or  relief  in  this  fore- 
closure action  by  Intervention,  nor  are  they 
entitled  as  a  matter  of  right  to  l)ecome  par- 
ties herein  for  the  sole  puriKise  of  defending 
against  the  claims  of  the  respondent  Hind- 
man,   trustee. 

The  Judgment  is  affirmed. 

IIADLEY,  C.  J.,  and  FrLLERTON,  RUD- 
KIN,  DUXBAU,  and  MOUNT,  JJ.  concur. 


CITY  OF   SEATTLE  ▼.  SAULEZ  et  al. 

(Supreme  Court  of  Washington.    Oct.  19.  1007.) 

1.  iNnEMNITV— .TrnCMKNT  ACAISST  IxnEM."«i- 
TEE— CONCLfSIVKNESS  AS  AGAINST  iNnEM- 
NITOB. 

Certain  contractors  agreed  in  a  contract 
for  planking  certain  streets,  to  erect  sufficient 
guards,  signals,  etc.,  and  save  tlie  city  harniloas 
from  all  suits  brought  for  injuries  .sustained  by 
reason  of  failure  to  maintain  such  guards,  etc.; 
but  the  guards  were  not  all  erected,  and  a  per- 
son was  injured  by  reason  of  the  defect  in  the 
street  and  obtained  judgment  against  the  city 
therefor,  v.-hlch  was  affirmed  on  api>eal.  Notice 
of  the  suit  was  given  to  the  contractors,  and 
the  city  subsoquently  brought  an  action  for  tbe 
amount  paid  on  the  judgment,  etc.,  and  the 
judgment  in  the  former  action  was  received  in 
evidence  over  objection.  Held,  that  though  the 
city  inspector  was  on  the  ground  while  the 
work  was  in  progress,  and  gave  no  direction  as 
to  the  erection  of  barriers,  but  seemed  satis- 
fied with  the  conditions,  and  the  ere<'ti0D  of  the 
l)arriers  would  have  closed  the  street  to  traffic, 
yet,  iu  the  absoncc  of  any  testimony  showing 
a  release  from  the  provisions  of  the  contract, 
the  judgment  below  was  conclusive  as  to  tbe 
injury  being  caused  by  the  negligence  of  the 
contractor,  anil  not  that  of  the  city. 

2.  JulXiMENT— PKKSOXS  BOUND— PERSONS  NOT 

Parti Ks  —  Jri)(iMENT  as   Evioesce  of  its 

Existence. 

As  against  a  surety  on  the  bond  of  tne 
contractor,  the  judgment  was  competent  to  prove 
that  judgment  hiul  been  rendered  against  the 
city  in  an  action  for  damages  for  failure  to 
keep  the  streets  in  safe  condition,  if  not  con- 
clusive as  to  the  liability  of  the  surety,  who 
had  no  notice  of  the  prior  action. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  ;{0,  Judgment,  §  12:i2.] 

Appeal  from  Superior  Court  King  County; 
R.  B.  Alljertson,  Judge. 

Action  by  the  city  of  Seattle  against  George 
C.  Saulez  and  others.  From  a  judgment  for 
plaintiff,  defendants  apiieal.     Affirmed. 

G.  T.  Bogne,  McBrlde,  Stratton  &  Dalton. 
and  Walter  S.  Fulton,  for  appellants.  Scott 
Calhuuu  and  Elmer  E.  Todd,  for  rcnioudeut. 
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DUNBAR,  J.  Tbis  Is  an  action  upon  a  con- 
tractor's bond.  The  contractors  Saulez  and 
Dooley,  on  the  30th  day  of  April,  1903,  en- 
tered Into  a  contract  with  the  city  of  Seattle 
for  the  planking  of  Howell  street  and  East- 
lake  RTemie,  agreeing,  among  other  things, 
that  they  would  erect  and  maintain  good  and 
«nffleient  guards,  barricades,  and  signals  at 
all  unsafe  places  at  or  near  where  the  work 
contemplated  therein  was  to  be  done,  and  to 
indemnify  and  save  harmless  the  city  of 
Seattle  from  all  suits  or  actions  brought 
against  the  city  for  or  on  account  of  any  In- 
juries sustained  by  any  one  by  reason  of  the 
failure  of  said  contractors  to  erect  or  main- 
tain such  guards,  barricades,  or  signals. 
Briefly,  these  barricades  were  not  all  erect- 
ed, and  one  B.  H.  Peterson,  while  driving  a 
team,  was  injured  by  reason  of  the  defect 
in  the  streets,  and  obtained  judgment  against 
the  city  In  the  sum  of  $1,250.  This  judgment 
was  afterwards  on  appeal  sustained  by  this 
court,  and  the  case  is  reported  in  40  Wash. 
33,  82  Pac.  141.  The  contractors  Saulez  and 
Dooley  were  notified  of  the  pendency  of  the 
action  of  Peterson  against  the  city,  but  the 
appellant  United  States  Fidelity  &  Guaranty 
Company  received  no  notification  of  such  suit. 
The  city  paid  the  judgment  with  some  In- 
creased costs,  and  brought  this  action  to  re- 
cover from  the  contractors  and  their  sureties 
the  amount  so  paid.  The  case  was  tried  be- 
fore the  Honorable  R.  B.  Albertson,  one  of  the 
Judges  of  the  superior  court  of  King  county, 
without  a  jury,  and  Judgment  was  rendered 
against  the  contractors  and  their  surety  for 
the  amount  prayed  for. 

In  the  trial  of  this  cause  the  judgment  In 
the  cause  of  Peterson  v.  City  of  Seattle  was 
offered  in  testimony  by  the  city  and  received 
by  the  court  over  the  objection  of  the  ap- 
pellants. So  far  as  appellants  Saulez  and 
Dooley  are  concerned,  it  is  unquestioned  that 
the  Judgment  In  the  case  of  Peterson  v.  City 
of  Seattle  is  conclusive  against  them  as  to 
the  amount  of  damages  sustained  by  Peterson, 
the  existence  of  a  defect  in  the  street  and 
that  Peterson  could  not  be  charged  with  neg- 
ligence. But  it  Is  contended  that  the  judg- 
ment roll  in  the  Peterson  Case  Is  not  con- 
clusive as  to  the  question  whether  the  neg- 
ligence causing  the  Injury  to  'Peterson  was 
the  negligence  of  the  city  of  Seattle  or  that 
of  the  contractors;  It  being  contended  that 
the  city  Inspector  was  on  the  ground  during 
the  time  the  work  was  in  progress  and  gave 
no  directions  as  to  the  erection  of  any  bar- 
ricades or  barriers,  and  seemed  to  be  satis- 
fied with  the  condition  of  the  streets,  and. 
further,  that  the  erection  of  barricades  would 
have  closed  the  street  to  traffle,  aLj  that  It 
was  really  for  the  benefit  of  the  city  that  the 
barricades  were  not  erected.  This  contention 
we  think  cannot  be  sustained  under  the  con- 
tract and  the  evidence  In  this  case.  The 
contractors  having  agreed  with  the  city  to 
erect  and  maintain  good  and  sufficient  bar- 
riers and  save  the  city  harmless,  It  was  their 


plain  duty  to  do  so  unless  they  were  released 
by  the  city  from  that  obligation,  and  no  tes- 
timony tending  to  show  a  release  by  the  city 
was  oCFered.  It  was  not  incumbent  upon  the 
city  to  stand  over  tlie  contractors  and  demand 
of  them  that  each  respe«'tive  condition  of  the 
contract  should  be  complied  with,  but  It  had 
a  right  to  rely  upon  the  contract  and  pre- 
sume that  Its  conditions  would  be  fulfilled. 
The  judgment  against  the  appellant  contract- 
ors Is  unquestionably  correct. 

The  appellant  the  United  States  Fidelity  & 
Guaranty  Company  urged  that  the  court  com- 
mitted error  in  admitting  In  evidence  against 
It  the  Judgment  roll  in  the  case  of  Peterson 
r.  Oity  of  Seattle,  for  the  reason  that  It  had 
no  notice  of  the  trial  of  that  cause  and  was 
therefore  not  bound  by  the  judgment.  Even 
though  the  appellant's  contention  may  be  cor- 
rect that  the  judgment  will  not  bind  it  so 
far  as  the  merits  of  the  case  are  concerned.  It 
could  properly  be  admitted  for  some  purpose, 
under  the  rule  annoimced  by  this  court  in  the 
case  of  Curtley  v.  Security  Savings  Society 
(Wash.)  89  Pac.  180.  The  judgment  was  com- 
petent to  prove  certain  Issues  of  the  case,  viz.. 
that  the  judgment  had  been  rendered  against 
the  city  in  an  action  for  damages  for  fail- 
ure to  keep  the  streets  In  a  safe  condition. 
On  the  question  of  the  liability  of  the  guar 
anty  company  which  had  no  notice  of  the 
suit  against  the  city,  the  authorities  are  in 
sharp  conflict;  some  courts  holding  that  a 
judgment  against  the  principal  debtor  can- 
not be  admitted  as  evidence  against  the  sur- 
ety who  has  not  been  notified  of  the  prior 
suit  while  a  good  many,  and  perhaps  a  ma- 
jority, of  the  modern  decisions,  are  to  the 
effect  that,  when  one  is  responsible  by  force 
of  law  or  by  contract  for  the  faithful  per- 
fornunce  of  the  duty  of  another,  a  judgment 
against  that  other  for  failure  in  the  perform- 
ance of  such  duty  is  prima  facie  evidence  in 
a  suit  against  the  party  so  responsible  for 
that  other.  But  whatever  may  be  the  weight 
of  authority  or  of  reason  on  this  proposition, 
we  are  satisfied  from  an  Investigation  of 
the  record  that  the  testimony  in  this  case  was 
sufficient  to  establish  all  the  material  allega- 
tions of  the  complaint  under  the  rules  of  law 
announced  b.v  this  court  In  Peterson  v.  Seat- 
tle, supra. 

The  judgment  will  therefore  be  affirmed. 

HADLBY.  C.  J.,  and  FULLERTON.  RUD- 
KIN,  ROOT,  MOUNT,  and  CROW,  JJ.,  con- 
cur. 


KERFOOT,    MILLER.    ARNOLD   &   CO.   v. 
JONES. 

(Supreme  Court  of  Oklahoma.    Sept.  5,  1007.) 

Wbit  of  Ekror  —  Recobd  —  Contests  —  Evi- 
dence—Review. 

This  court  will  not  review  any  question  de- 
pendent upon  an  examination  of  the  evidence 
tor  its  determination,  where  the  record  fails  :o 
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disclose,  by  averment  or  lt3  equivalent,  that  It 
contains  all  the  evidence  introduced  on  the  trial. 
[Ed.  Note.— For  cases  in  point,  see   Cent  Dig. 
vol.  3,  Appeal  and  Error.  {  2916.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Greer  County; 
before  Justice  Clinton  F.  Irwin. 

Action  by  Kerfoot,  Miller,  Arnold  &  Co.,  a 
corporation,  against  J.  B.  Jones,  receiver  of 
the  Stock  Exchange  Bank  of  IIollls.  Okl. 
From  a  judgment  in  favor  of  defendant, 
plaintiff  brings  error.     Affirmed. 

H.  A.  Smith.  W.  F.  Wilson,  and  H.  E.  El- 
der, for  plaintiff  in  error.  B.  V.  Van  Dyke, 
for  defendant  in  error. 

BURFORD,  C.  J.  This  cause  was  tried  to 
the  court  uiwn  au  issue  of  fraud  alleged  by 
the  plaintiff  in  error.  Depositions  were 
read,  witnesses  examined,  and  certain  I)ook8, 
checks,  and  accounts  iutroiluced  in  evidence. 
The  court  decided  against  the  plaintiff  in  er- 
ror, and  rendered  judgment  against  it  for 
costs.  The  company  a|>pealed,  and  the  only 
questions  submitted  for  our  review  depend 
npou  an  examination  of  the  evidence  for 
their  determination. 

It  is  apparent  that  the  evidence  Is  not  all 
In  the  record.  This  court  has  repeatedly  held, 
and  must  adhere  to  the  rule,  that  where  the 
case-made  does  not  contain  an  averment,  by 
way  of  recital  or  its  equivalent,  that  it  con- 
tains all  the  evidence  iutrodwed  on  the  trial 
of  the  cause,  this  court  will  not  review  any 
question  which  requires  an  examination  of 
the  evidence  in  order  to  determine  It.  And 
this  rule  must  be  applied  here.  Frame  v. 
Ryel,  14  Okl.  536.  79  Pac.  9T:  Board  of 
Washita  Co.  v.  Hubble.  8  Okl.  1C9,  'id  Pac 
1058 ;  Sawyer  Lumber  Co.  v.  Chaniplin  Lum- 
ber Co.,  10  Okl.  90.  84  Pac.  1093 :  Kiowa  Co. 
Bank  v.  Hobart  Ice  Co.  (Okl.)  89  Pac.  1118. 

The  judgment  of  the  diF4rlct  court  of  Greer 
county  is  affirmed,  at  the  costs  of  the  plain- 
tiff In  error.  All  the  Justices  concurring,  ex- 
cept IRWIX,  J.,  who  tried  the  cause  below, 
not  sitting. 


YATES  et  al.  v.  GAURETT. 
(Supreme  Court  of  Oklahoma.    Sept.  20,  1907.) 

1.  Evidence— Experts— Definition. 

An  "expert"  is  one  posspssinf;,  in  regard  to 
a  particular  subject  or  department  of  human 
activity,  knowledge  not  acquired  by  ordinary 
persons. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,   Evidence,  {  2343.] 

2.  Same— Expert  Knowledge— Disclaimer. 

Wliere  the  testimony  of  a  witness  shows 
him  to  be  an  expert  in  the  matter  concerning 
which  he  gives  his  opinion,  held,  that  this  testi- 
mony was  properly  received  as  tliat  of  an  ex- 
pert, altliouRh  he,  for  some  unexplained  rea- 
son, disclaimed  being  such. 

3.  Same— Preliminary  Evidence. 

Whether  a  witness  is  shown  to  be  qualified 
or  not  as  an  expert  is  a  preliminary  question  to 
be  determined  m  the  first  place  by  the  court. 


and  the  rule  is,  if  the  court  admits  the  testi- 
mony, then  it  is  for  the  jury  to  decide  whether 
any,  and  if  any  what,  weight  is  to  be  ^ven  t» 
the  testimony.  Cases  arise  where  it  is  very 
much  a  matter  of  discretion  with  the  court 
whether  to  receive  or  exclude  the  evidence,  but 
the  Supreme  Coart  will  not  reverse  any  such  a 
case  unless  the  ruling  is  manifestly  erroneous. 
(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  ii  2303,  23UD;  vol.  3,  Ap- 
peal and  Error,  S  38.")2.] 

(Syllabus  by  the  Court.) 

Error  from  Probate  Ckxirt,  Noble  County; 
Ethan  Allen,  Judge. 

Action  by  R.  J.  Garrett  against  Jerry 
Yates  and  James  Yates,  partners  as  Yates 
Bros.  From  a  judgment  for  plaintiff,  de- 
fendants bring  error.    Affirmed. 

Ou  the  0th  day  of  September  19(M,  R.  J. 
Garrett  commenced  his  action  against  Yates 
Bros.,  In  the  probate  court  of  Xoble  county, 
for  the  sum  of  |0S)0  damages  which  he  al- 
leged be  had  suffered  by  reason  of  the  de- 
fendant having  permitted  certain  cattle  al- 
leged to  have  been  affected  or  infected  with 
a  contagious  and  Infectious  disease,  known 
as  "Texas  Fever,"  to  stray  into  the  pastures 
of  Garrett  and  communicate  to  Garrett's 
cattle  such  disease,  from  which  It  Is  alleged 
Garrett's  cattle  died,  resulting  in  great  loss 
to  hini.  Yates  Bros,  having  answered  by 
general  denial,  the  cause  was  tried  on  the 
14th  of  November,  1004,  to  the  court,  with- 
out a  jury,  resulting  in  a  Judgment  In  favor 
of  Garrett  and  against  Yates  Bros,  for  $900 
and  costs.  On  the  17th  day  of  November, 
1904,  Yates  Bros,  filed  their  motion  for  a 
new  trial,  and  on  the  19th  of  Novemlwr, 
10<Vt.  said  motion  was  overruled,  and  to  all 
of  which  Ytttes  Bros,  duly  excepted,  and 
prosecute  these  procee<lings  to  reverse  said 
judgment. 

H.  B.  Martin  and  D.  M.  Tibbetta.  for 
plaintiffs  in  error.  Doyle  &  Cress,  for  de- 
fendant in  error. 


IRWIN,  J.  In  the  brief  and  argument  of 
counsel  for  plaintiff  in  error,  two  grounds 
are  alleged  for  a  reversal  of  this  case: 
First,  that  there  was  no  comiietent  evi- 
dence introduced  on  the  trial  to  show  either 
that  Yates  Bros.'  cattle  were  Infected  with 
any  contagious  or  Infectious  disease,  or  that 
Garrett's  cattle  contracted  any  such  disease, 
or  that  Garrett's  cattle  died  of  any  such  dis- 
ease ;  and,  second,  that  the  court  erred  In 
admitting  incomi^eteut  evidence  to  show  the 
presence  of  Texas  fever  In  the  cattle  in  ques- 
tion. Both  of  these  assignments  can  be 
properly  treated  together,  and  the  field  of 
Inquiry  In  this  investigation  is  confined 
witliln  a  very  narrow  margin  from  the  fact 
that  only  one  proposition  Is  discussed  in  tlie 
brief  of  counsel  for  plaintiff  In  error,  and 
under  the  well-recognized  rule  of  this  court 
that  where  many  propositions  are  advanced 
as  assignments  of  error,  and  only  a  few  of 
them  are  argued  in  the  brief.  thecQurt  wJU 
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treat  all  that  are  not  so  argued  as  haTing 
been  abandoned.  So,  In  considering  this 
case,  we  will  only  Investigate  and  decide 
the  propositions  which  are  urged  by  counsel 
for  plaintiff  In  error  in  their  brief.  Suc- 
cinctly stated,  this  Is  that  there  was  no  com- 
petent evidence  that  these  cattle  died  of  Tex- 
as fever.  All  other  questions  that  might 
have  arisen  In  the  trial  of  the  case,  and  all 
other  exceptions  that  were  or  might  have 
been  saved,  are  entirely  eliminated  from  this 
opinion,  because  they  have  been  treated  as 
abandoned  by  counsel  for  plaintiff  in  error 
in  writing  his  brief.  We  find,  upon  an  exam- 
ination of  this  case,  that  there  were  called  up- 
on this  proposition  five  wltnes.se8,  two  of 
whom,  on  their  examination  as  to  their 
quallflcatlons,  admitted  that  they  had  had 
no  experience  and  possessed  no  particular 
knowledge  of  the  disease  known  as  "Texas 
Fever."  The  other  three  claimed  to  have 
some  knowledge.  Holeomb,  the  third  wit- 
ness called,  said  that  he  had  had  some  ex- 
perience, and  hnd  seen  cattle  infected  with 
the  disease  known  as  "Texas  Fever,"  twice 
.In  the  state  of  Kansas,  and  on  three  occa- 
sions In  Oklahoma ;  that  he  had  lost  23  head 
of  cattle  with  this  disease,  and  had  seen 
other  cattle  in  Oklahoma  with  the  disease, 
and  descrii)ed  the  manner  in  which  this  dis- 
ease was  communicated  from  one  animal 
to  another.  Setou,  the  fourth  witness,  testl- 
fled  to  having  had  some  experience  with 
Texas  fever,  and  having  seen  cattle  with 
this  disease  two  years  before  he  was  called 
as  a  witness.  Hagerman,  another  witness, 
had  had  experience  with  the  disease,  and 
had  cattle  die  with  the  Texas  fever,  and 
from  his  experience  with  the  fever,  was 
of  the  opinion  he  could  tell  when  cattle 
had  the  disease.  All  of  these  witnesses  be- 
lieved that  these  cattle  died  with  the  Texas 
fever.  Counsel  for  plaintiff  in  error  Insist 
that  this  testimony  is  not  competent,  be- 
cau.se  It  is  not  within  the  strict  rule  of  ex- 
pert testimony.  But  we  take  the  rule  to  be: 
That  where  a  witness  has  had  experience, 
as  a  farmer  and  cattle  raiser,  with  cattle 
which  are  Infected  with  this  disease,  he  is 
suffleient  of  an  expert  to  he  allowed  to  give 
his  testimony ;  the  weight  and  effect  of  that 
testimony  to  be  determined  by  the  court  or 
jury;  that  In  such  cases  the  party  Is  not 
confined  to  what  is  known  as  strictly  and 
exclu!»ively  expert  testimony.  Counsel  for 
plaintiff  in  error  cite  in  their  brief  some 
very  learned  decisions  from  the  Kansas  Su- 
preme Court  defining  who  are,  and  who  are 
not,  experts.  These  decisions  of  the  Kansas 
Court,  are,  no  doubt,  sound  as  to  the  law ; 
but  we  fail  to  see  that  they  have  any  appli- 
cation in  this  case,  as  we  do  not  understand 
the  Kansas  Supreme  Court  to  say  that  ques- 
tions of  this  kind  can  never  be  determined 
except  by  medical  or  expert  testimony.  The 
better  rule  Is  the  rule  adopted  by  the  United 
States  Supreme  Court  in  the  ease  of  Spring 
•Conapany  v.  Edgar,  99  U.  S.  645,  25  L.  Ed. 


487.  That  court  In  the  opinion,,  cm  page  658 
of  99  tr.  S.  (23  L.  Ed.  487),  says:  "Whether 
a  witness  is  shown  to  be  qualified  or  not  as 
an  expert  Is  a  preliminary  question  to  be 
determined  in  the  first  place  by  the  court; 
and  the  rule  Is  that.  If  the  court  admits  the 
testimony,  then  It  Is  for  the  Jury  to  decide 
whether  any,  and  If  any  what,  weight  is 
to  be  given  to  the  testimony.  Cases  arise 
where  It  Is  very  much  a  matter  of  discre- 
tion with  the  court  whether  to  receive  or  ex- 
clude the  evidence,  but  the  appellate  court 
will  not  reverse  in  such  a  case  unless  the 
ruling  is  manifestly  erroneous" — citing.  In 
support  of  this  doctrine,  D.  C.  Steam  Tow- 
boat  Co.  V.  Starrs,  C9  Pa.  36;  Page  v.  Park- 
er, 40  N.  H.  48;  Tucker  y.  Massachusetts 
Central  Railroad,  118  Mass.  646.  And,  in 
the  same  opinion,  the  United  States  Supreme 
Court  say:  "Even  if  the  witnesses  are  not 
properly  to  be  regarded  as  experts,  the 
court  Is  of  the  opinion  that  the  testimony 
was  properly  admitted  as  a  matter  of  com- 
mon knowledge."  In  2  American  &  English 
Encyclopedia  of  Law  (2d  Ed.)  p.  424,  it  Is 
said:  "An  expert  is  one  possessing,  In  re- 
gard to  a  particular  subject  or  department 
of  human  activity,  knowledge  not  acquired 
by  ordinary  persons."  In  the  case  of  Walkei- 
V.  Scott.  10  Kan.  App.  413,  61  Pac.  1091, 
the  Kansas  Supreme  Court  say:  "Where  the 
testimony  of  a  witness  showed  him  to  be  an 
expert  In  the  matter  concerning  which  he 
gave  his  opinion,  held,  that  his  testimony 
was  properly  received  as  that  of  an  expert, 
although  he,  for  some  unexplained  reason, 
disclaimed  being  such." 

Now,  it  is  true  that  some  of  the  witnesses 
In  this  case,  when  asked  the  direct  question 
whether  they  considered  themselves  as  ex- 
perts upon  the  question  of  Texas  ferver, 
disclaimed  that  they  were  experts,  yet,  when 
taken  as  a  whole,  their  testimony  shows  that 
they  had  had  sufficient  experience  with  the 
disease  and  treatment  of  it,  and  had  been 
brought  in  contact  with  It  to  that  extent, 
that  it  was  proper  and  right  for  the  court 
to  admit  their  testimony  for  what  it  was 
worth  in  determining  whether  the  cattle  in 
question  had  Texas  fever  or  not.  Now,  in 
this  case  the  plaintiff  In  error  declined  to 
present  any  testimony,  expert  or  otherwise, 
on  the  question  of  whether  these  cattle  had, 
or  had  noti  Texas  fever.  The  only  testi- 
mony In  the  case  was  the  testimony  of  these 
witnesses,  and  in  our  judgment  they  had 
qualified  themselves  to  that  extent  to  make 
their  testimony  admissible,  and  they  all 
testlfleil  that  in  their  opinion  these  cattle 
died  of  Texas  fever.  It  seems  to  us  that 
this  was  sufficient,  in  the  absence  of  any 
showing  to  the  contrary,  for  the  court  to 
hold  that  these  cattle  died  of  Texas  fever. 
Now,  this  disposes  of  the  only  assignment  of 
error  relied  upon  by  plaintiff  In  error  in  his 
brief. 

For  the  reasons  herein  expressed,  the  de- 
cision of  the  probate  court  la  afflrme<L  a| 


144 


92  PACIFIC  REPORTER. 


(OkL 


the  costs  of  the  plaintiff  In  error.  All  the 
Justices  concurring,  except  PANCOAST  and 
GABBER,  JJ.,  absent 


TERRITORY  ei  rel.  CITY  OF  OKLAHOMA 
V.  ROBERTSON  et  al. 

(Supreme  Court  of  Oklahoma.    Sept.  5,  1907.) 

1.  Intoxicating    Liquobs— Licenses— Right 
OF  CiTT  to  Refuse. 

Where  a  dealer  in  intoxicating  liquors  has 
obtained  a  county  license  authoriEing  him  to 
aell  such  liquors  within  a  city  of  the  first  claps, 
such  city  has  no  power  to  refuse  a  city  license 
to  such  person  upon  presentation  of  his  county 
license,  filing  his  txjnd  with  the  county  clerk, 
and  paying  to  the  city  treasurer  the  amoant 
required  by  the  city  ordinance  for  such  license. 

2.  SAMB  — QuAI.IFICATIOiNS       OF       LICENSEE  — 

BionT  OF  City  to  rBESCBisE  Additional. 
Tlie  qualifications  of  one  who  has  obtained 
a  county  license  has  been  determined,  and  the 
mayor  and  city  council  of  a  city  of  the  first 
class  have  no  power  to  by  ordinance  prescribe 
additional  qualifications. 

SEJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  2/d,  Intoxicating  Liquors,  H  8.  4S.] 

3.  Same— MrwicrPAi.  Regulation  of  Sale. 

The  mayor  and  city  council  of  a  city  of 
the  first  class  may  by  ordinance  regulate  the 
places  where  intoxicating  liquors  are  sold,  and 
may  designate  the  portions  of  such  city  where 
saloons  may  be  conducted  and  where  they  may 
not,  and  an  applicant  for  county  license  in  taA 
city  must  talie  notice  of  such  ordinance  when 
properly  enacted  and  published. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  §8  8,  122.] 

4.  Same— tTRLAWFDii  Sale— Nuisance. 

The  unlawful  sale  of  intoxicating  liquors 
does  not  per  se  constitute  the  place  where  such 
liquors  are  sold  a  public  nuisance.  The  char- 
acter of  the  place  must  depend  upon  the  special 
facts,  wliich  must  be  specifically  averred  and 
proved. 

5.  Same— Abatement  and  Injunction. 

There  is  no  statute  in  this  territory  au- 
thorizing a  court  to  proceed  by  injunction  to  re- 
strain the  unlawful  sale  of  intoxicating  liquors, 
and  a  court  of  equity  will  not  interfere  upon  the 
bare  fact  alone  that  the  place  where  liquors 
are  sold  is  unlicensed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  S  401.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma  Coun- 
ty; before  Justice  B.  F.  Burwell. 

Action  by  the  territory,  on  the  relation  of 
the  city  of  Oklahoma  Ci^,  against  J.  M.  Rob- 
ertson and  another,  to  enjoin  the  unlawful 
sale  of  intoxicating  liquor  in  that  city.  Judg- 
ment for  defendants,  and  relator  brings  error. 
Affirmed. 

R.  G.  Hays,  C!o.  Atty.,  and  G.  A.  Paul,  City 
Atty.,  for  plaintiff  In  error.  Ledru  Guthrie, 
for  defendants  In  error. 


BURFOBD,  C.  J.  The  city  of  Oklahoma 
City  brought  this  action  In  the  name  of  the 
territory  of  Oklahoma,  as  relator,  against  J. 
M.  Robertson  and  Howard  Hays,  the  defend- 
ants In  error,  to  enjoin  them  from  conduct- 
ing a  saloon  for  the  sale  of  intoxicating  liq- 
uors within  the  corporate  limits  of  the  city. 


On  May  2,  1905,  the  mayor  and  city  council 
adopted  Ordiance  No.  481,  entitled  "An  ordi- 
nance regulating  the  sale  of  liquors  and  pro- 
viding penalties,  and  repealing  Ordinance  No. 
260  of  said  city."  This  ordinance  prohibits 
the  sale  of  intoxicating  liquors  within  the 
city  by  any  person  without  first  having  pro- 
cured a  license  from  the  mayor  and  city  coun- 
cil and  paid  therefor  Into  the  city  treasury 
the  sum  of  $oOO  per  year.  In  advance.  Sec- 
tion 2  of  the  ordinance  is  as  follows:  "It 
shall  be  necessary  for  each  person  applying 
to  the  mayor  and  city  conncil  of  said  city  for 
a  license  to  sell  liquors  hereinbefore  mention- 
ed, to  present  to  said  mayor  and  city  conncil 
the  iicen.se  issued,  or  a  certified  copy  thereof, 
by  the  county  commissioners  of  said  county 
to  the  applicant,  together  also  with  a  iu>tition 
slRiied  by  the  owners  of  two-thirds  of  the  lots 
within  the  one-half  block  running  to  the  main 
alley  in  which  the  api)Iicaut  Intends  to  engage 
In  business,  setting  out  that  the  applicant  is 
a  person  of  good  moral  character,  which 
place  must  be  fully  described  by  the  lot  and 
block  number,  the  number  being  set  out  to 
said  petition.  Provided,  that  when  any  lot  or 
lots  are  owned  by  two  or  more  persons  Joint- 
ly, each  i)erson  so  Interested  shall  be  entitled 
to  sign  for  his  proportionate  part  of  said  lot 
or  lots,  and  said  mayor  and  council,  upon  be- 
ing satisfied  that  such  license  has  been  Is- 
sued to  the  applicant,  and  that  he  or  she  Is  a 
person  of  good  moral  character,  and  that  the 
signatures  of  those  whose  names  are  signed 
thereto  represent  two-thirds  of  the  lots  on  the 
side  of  the  streets,  running  to  tbe  main  alley, 
of  the  one-half  block  In  wblch  said  business 
is  to  be  carried  on  may  grant  to  blm  or  her 
a  license,  by  a  majority  vote  of  said  council, 
to  sell  such  liquor  upon  tbe  payment  of  tbe 
necessary  license  money  as  required  by  sec- 
tion 1  of  this  ordinance.  Provided,  that  no 
licence  shall  ever  be  granted  by  said  mayor 
and  city  council  to  any  person  to  sell  liquor 
within  fifty  feet  of  any  church,  or  one  hun- 
dred yards  of  any  public  school  building  with- 
in the  city  limits  of  said  city."  Section  3  pro- 
vides penalties  for  violation  of  this  ordinance 
by  fine  and  imprisonment.  The  defendants 
in  error  made  their  application  to  the  county 
authorities  and  procured  their  county  li- 
cense, and  then  paid  to  the  city  clerk  the 
sum  of  ITiOO,  and  proceeded  to  engage  In  the 
liquor  business  without  further  effort  to  com- 
ply with  this  ordinance.  The  city  refused  to 
issue  them  a  license  until  they  should  present 
their  petition  as  required  In  the  ordinance, 
and  hence  no  city  license  was  Issued  to  them. 
This  action  Is  brought  to  enjoin  them  from 
conducting  said  business.  It  is  alleged  that 
they  are  selling  Intoxicating  liquors  In  viola- 
tion of  the  ordinance  above  set  out,  and  the 
relief  Is  asked  upon  the  grounds  that  It  will 
avoid  a  multiplicity  of  lawsuits.  There  are 
no  facts  set  out  In  the  petition  showing  equi- 
table grounds  of  Interference  except  what  we- 
have  stated.  The  district  Judge  granted  a  re- 
straining  order  until 
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when  he  dlsaolred  the  restraining  order  and 
refused  the  application  for  a  temporary  in- 
junction. From  this  order  the  appeal  is 
taken. 

The  plaintiff  In  error  contends  that  under 
section  388,  Wilson's  Rev.  te  Ann.  St.  1003, 
the  city  has  power  to  prescribe  the  conditions 
upon  which  license  may  issue.  It  is  there 
provided :  "The  city  council  shall  have  pow- 
er to  restrain,  prohibit  and  suppress  tippling 
shops,  billiard  tables,  bowling  alleys,  bouses 
of  prostitution  and  other  disorderly  houses 
and  practices,  games  and  gambling  houses, 
desecrations  of  the  Sabbath  Day.  commonly 
called  Sunday,  and  all  kinds  of  public  indecen- 
cies. No  license  shall  ever  be  granted  for  any 
house  of  prostitution,  or  for  any  gambling 
house,  gambling  device,  game  of  chance,  or 
any  disorderly  house  or  practice.  *  •  * " 
This  statute  was  adopted  from  the  state  of 
Kansas  and  had  been  construed  by  the  Su- 
preme Court  of  that  state  In  an  opinion  by 
that  eminent  Jurist,  Mr.  Justice  Brewer,  long 
before  we  adopted  it  (City  of  Emporia  v. 
Volmer,  12  Kan.  622),  and  we  adopted  it 
with  the  construction  placed  upon  it  by  that 
state.  After  quoting  the  section  of  the  stat- 
ute, which  Is  Identical  with  section  388  of 
Wilson's  Revised  and  Annotated  Statutes  of 
1908,  the  court  says:  "We  think  this  gives 
ample  authority  (to  license).  The  word  "re- 
strain' Is  not  synonymous  with  'prohibit'  or 
'suppress.'  It  does  not  contemplate  an  ab- 
solute destruction  of  the  business,  but  rather 
placing  it  within  bounds.  From  the  last 
clause,  which  prohibits  a  license  to  houses  of 
prostitution,  etc.,  it  seems  evident  that  the 
Legislature  contemplated  that  the  first  grout- 
ed the  power  to  license."  This  same  question 
has  been  presented  to  the  courts  of  other 
states,  and  with  like  ruling.  City  of  St 
Louis  V.  Smith,  2  Mo.  113;  Trustees  of  Clin- 
tonvllle  V.  Keeting,  4  Denlo  (N.  Y.)  341 ;  Town 
of  Mt  Carmel  v.  Wabash  Co.,  50  111.  69.  In 
the  opinion  In  this  last  case  the  court,  on 
page  73,  uses  this  language :  "The  power  Is 
to  tax,  restrain,  and  suppress  the  sale  of  liq- 
uors, and  under  the  power  to  tax,  we  think 
It  was  Intended  to  confer  the  power  to  license 
tippling  houses,  but  If  this  were  not  so  the 
power  to  restrain  manifestly  authorizes  the 
dty  to  grant  such  license.  To  restrain,  the 
city  would  be  compelled  to  adopt  ordinances 
for  the  purpose,  and  by  that  means  bring 
drinking  bouses  under  the  necessity  of  pro- 
curing licenses  and  paying  therefor  such 
sums  as  might  be  required.  Such  a  require- 
ment would  be  a  restraint  reasonable  and  in 
accordance  with  the  restraints  Imposed  then 
and  now  on  the  traffic,  and  such  restraint 
was  doubtless  In  the  contemplation  of  the 
General  Assembly  when  this  charter  was 
granted.  It  is,  no  doubt,  true  that  the  city 
was  empowered  to  resort  to  other  means  of 
restraint,  such  as  requiring  such  houses  to 
be  orderly,  and  In  other  respects  to  conform 
to  sncb  ordinances  as  might  be  adopted  to 
prop^ly  restrain  the  busluess;  but  the  fact 
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that  they  had  other  powers  conferred  for  the 
purpose  In  no  wise  prevented  the  city  from 
exercising  the  power  to  restrain  the  general 
free  sale  of  liquors  by  requiring  that  a  li- 
cense should  be  obtained  before  it  could  be 
sold."  A  "tippling  bouse"  is  a  place  where  In- 
toxicating liquors  are  sold  and  drank,  where 
people  tipple  or  drink  Intoxicants  at  the 
place.  The  drinks  may  be  either  sold  or  giv- 
en away.  Werner  v.  Washington,  20  Fed. 
Cas.  705;  lieesburg  v.  Putnam,  103  Ga.  110, 
29  S.  B.  602;  Woods  v.  Com.,  40  Ky.  74; 
Yankton  v.  Douglass,  8  S.  D.  441,  66  X.  W. 
923 ;  Morrison  v.  Commonwealth,  37  Ky.  218 ; 
Patten  v.  Centralla,  47  111.  370;  Harris  v. 
People,  21  Colo.  95.  39  Pac.  1084;  Bniporla 
V.  Volnicr,  12  Kan.  622.  And  In  the  last  case 
it  Is  said:  "The  idea  of  counsel  for  the  de- 
fendant that  a  tippling  shop  is  technically  'a 
disorderly  house,  a  nuisance,'  and  that  there- 
fore some  facts  must  be  shown  from  which 
disorderly  conduct  could  at  least  be  Inferred, 
does  not  seem  to  us  correct.  Both  terms  "tip- 
pling shop'  and  'disorderly  house'  have  in  tlie 
law  well-settled  and  well-deflned  meanings, 
and  those  meanings  are  not  identical,  nor  is 
either  necessarily  included  in  the  other." 

It  would  seem  from  these  definitions  that  a 
"tippling  shop"  Is  the  modem  common  sa- 
loon, where  liquors  are  kept  and  sold  as  a 
beverage  and  drank  at  the  bar,  and  It  may  be 
either  a  licensed  or  au  unlicensed  saloon,  and 
that  under  the  power  granted  In  section  388. 
supra,  the  mayor  and  council  may  license  the 
business,  may  prohibit  the  sale  by  those  not 
licensed,  and  may  suppress  unlawful  sales  or 
disorderly  houses  where  it  is  sold  or  kept  for 
sale.  But,  in  licensing  a  denier,  section  388 
must  be  construed  in  conjunction  with  section 
3420  of  the  liquor  law.  This  law  was  adopt- 
ed from  Nebraska,  and  Is  a  later  enactment 
than  that  regulating  cities  of  the  first  class 
and  must  be  construed  with  it.  It  provides : 
"It  shall  Ite  competent  and  lawful  for  any  in- 
corporated village  or  city  within  the  county 
where  such  bond  is  filed  and  license  granted 
to  prohibit  the  party  so  licensed,  as  well  as 
others,  from  engaging  in  the  business  of  sell- 
ing intoxicating  liquors  at  retail  within  the 
corporate  limits  or  within  two  miles  thereof, 
until  he  shall  obtain  from  the  village,  town, 
or  city  authorities  a  license,  and  pay  Into  the 
village,  town  or  city  treasury  such  sum  as 
may  be  fixed  by  ordinance  to  be  not  less  than 
one  hundred  dollars  nor  more  than  five  hun- 
dred dollars.  Provided,  that  no  additional 
bond  shall  be  required,  nor  shall  any  license 
be  granted  by  the  authorities  of  any  such 
village,  town  or  city,  to  any  one  who  has  not 
filed  the  required  bond  with  the  board  of 
countj'  commissioners  and  obtained  from  such 
board  a  license ;  and  provided  further,  that  no 
license  shall  run  for  a  longer  period  than  the 
license  granted  by  such  lx)ard ;  and  tile  rev- 
ocation of  the  county  license  by  the  board 
of  county  commissioners  shall  work  a  revoca- 
tion of  any  license  granted  under  the  provi- 
sions of  this  section."^  T|^re  is  no  conflict 


146 


fi2  PACIFIC  BEPORTEE. 


(Old. 


between  these  sections.  Upon  the  otI<er  hand, 
they  are  consistent  and  harmonious.  Here 
the  city  council  is  again  empowered  to  by 
ordinance  prohibit  the  sale  of  intoxicating 
li<c[uor8  by  any  person  until  they  shall  have 
obtained  a  city  license,  and  they  are  not  en- 
titled to  a  city  license  until  they  hare  pro- 
cured a  county  license.  But  does  the  posses- 
sion of  a  county  license  entitle  the  holder  to 
a  city  license?  It  is  contended  by  the  city  that 
it  may  prescribe  additional  quaiiflcations  for 
the  applicant  and  fix  different  requirements. 
Upon  the  other  band,  counsel  for  the  defend- 
ants in  error  contends  that  the  city  has  only 
the  power  to  assess  a  tax  for  revenue  pur- 
poses against  the  liquor  dealer,  and  has  no 
further  powers.  We  cannot  accept  either  of 
these  contentions.  The  mayor  and  city  coun- 
cil are  expressly  authorized  to  grant  a  li- 
cense. They  fix  the  amount  of  the  license 
fee,  and  must  require  the  applicant  to  pro- 
duce bis  bond  and  county  license  before 
granting  him  a  license.  The  statute  pre- 
scribes the  qualifications  of  an  applicant  for 
a  city  license :  He  must  be  a  man  having  a 
license  from  the  county  authorities,  and  have 
filed  his  bond  with  the  county  clerk ;  he  must 
have  paid  to  the  city  treasurer  the  sum  pre- 
scribed by  ordinance  for  a  city  license.  Such 
a  person  is  entitled  to  a  city  license,  and  the 
mayor  and  city  council  have  no  power  or  au- 
thority to  prescribe  any  additional  qualifica- 
tions or  requirements.  It  does  not  follow 
that  the  mayor  and  city  council  may  not,  un- 
der their  grant  of  power  contained  In  the  gen- 
eral law  under  which  it  is  Incorporated,  "to 
enact  ordinances  to  restrain,  prohibit  and  sup- 
press tippling  houses,"  adopt  such  ordinances 
as  may  be  just  and  proper  for  the  regula- 
tion of  the  places  where  liquors  are  sold. 
Nor  do  we  Intend  to  hold  that  they  may  not 
by  ordinance  prescribe  the  portions  of  the  city 
where  liquors  may  or  may  not  be  sold.  These 
matters  do  not  go  to  the  qualifications  of  the 
persons  to  have  a  license. 

It  is  next  contended  upon  the  part  of  the 
city  that  the  defendants  in  error,  having  fail- 
ed to  procure  a  license  from  the  city,  were 
engaged  in  an  unlawful  business,  and  that 
each  sale  made  by  them  is  unlawful  as  being 
in  violation  of  the  ordinance  in  qaestiou. 
The  defendants  In  error  contend  that,  having 
done  all  that  the  law  requires  of  them  to  ob- 
tain a  license,  they  are  entitled  to  a  llceuse, 
and  in  the  same  position  as  if  the  license  had 
been  granted.  The  statute  is  that  the  city 
authorities  may  prohibit  the  sale  of  liquors 
by  either  a  licensed  or  unlicensed  dealer  until 
he  shall  obtain  a  license  from  the  city  au- 
thorities. The  city,  by  section  1  of  Ordinance 
No.  484,  has  made  it  unlawful  for  any  one 
to  sell  intoxicating  liquors  within  the  limits 
of  two  miles  of  the  city.  "Within  the  limits 
of  two  miles  thercor'  does  not  mean  within 
the  city,  but  within  a  two-mile  limit  without 
the  city.  If  this  is  not  true,  at  what  point 
would  one  beKin  to  measure  to  find  a  two- 
mile  Ihnit  within  the  city?     This  may  be 


error  in  the  copy  we  have  before  as,  but 
such  is  the  record,  and  the  defendants  can- 
not be  guilty  of  any  wrong  under  the  pro- 
visions of  section  1.  The  next  section  is  set 
out  supra,  and  relates  to  the  procedure  for 
obtaining  a  license,  and  we  have  already  held 
a  portion  of  that  section  In  excess  of  the  pow- 
ers of  a  city  council  and  to  that  extent  void. 
Section  3  provides:  "Any  person  or  persons 
who  shall,  within  the  limits  of  said  city  or 
within  two  miles  thereof,  sell  or  give  away 
any  malt,  spirituous,  vinous  or  mixed  liquors, 
without  having  first  taken  out  a  license  from 
said  mayor  and  city  council,  as  heretofore 
provided,  shall  be  deemed  guilty  of  a  mis- 
demeanor and  upon  conviction  thereof."  etc, 
"shall  be  fined,"  etc.  The  words  "as  here- 
tofore provided,"  in  this  section,  should  be 
construed  as  heretofore  lawfully  and  legal- 
ly provided,  and  only  embracing  such  por- 
tions of  section  2  as  are  within  the  powers 
of  the  mayor  and  council  to  enact;  and, 
thus  construed,  section  3  contains  a  valid 
prohibition  against  the  sale  of  intoxicating 
liquors  within  the  cit7  without  a  city  li- 
cense. One  or  two  courts  have  held  that 
such  a  compliance  with  the  law  by  an  ap- 
plicant for  license  as  entitles  him  to  a  license 
Is  equivalent  to  having  the  license,  but  this 
is  not  the  general  rule,  and  such  holding 
Is  in  that  class  of  cases  where  the  law  treat* 
the  license  fee  as  a  tax  or  revenue  provision, 
rather  than  as  a  license.  The  rule  is  stated 
in  23  Cyc.  120,  as  follows:  "Compliance  with 
all  the  conditions  necessary  to  obtain  a  li- 
cense is  not  equivalent  to  the  actual  issue  of 
the  license.  Although  a  person  may  have 
presented  a  proper  and  sufficient  application, 
executed  the  required  bond,  and  tendered 
the  proper  fee,  he  cannot  legally  begin  selling 
until  he  has  received  the  license."  And  this 
is  supported  by  the  following  adjudications: 
State  v.  White,  23  Ark.  275 ;  Roberts  v.  State, 
26  Fla.  360,  7  South.  861 ;  Franklin  v.  String- 
ham,  56  111.  App.  94;  People  v.  Oanlt,  104 
Mich.  575,  62  N.  W.  724 ;  Jorden  v.  Bespalec, 
86  Minn.  441,  90  N.  W.  1052;  State  v.  Hunt- 
ley, 29  Mo.  App.  278;  Shea  ▼.  Muncie,  148 
Ind.  14,  46  N.  R  138;  Cuny  v.  SUte,  28 
Tex.  App.  477,  13  S.  W.  77a 

Conceding  for  the  purpose  of  the  argument 
that  the  defendants  in  error  were  aelliog 
liquors  in  violation  of  a  void  ordinance,  will 
Injunction  He  to  restrain  them  from  conduct- 
ing such  unlawful  business?  The  courts  of 
some  states  have  granted  such  relief.  In 
Loftin  V.  Collins,  117  Ga.  434,  43  S.  E.  708, 
Gl  L.  R.  A.  150,  the  Georgia  Supreme  Court 
held  tliat  the  unlawful  sale  of  intoxicating 
liquors  constitutes  a  public  nuisance,  and 
granted  an  injunction.  The  general  rule 
is  that  the  keeping  of  a  place  where  in- 
toxicating liquors  are  sold,  either  lawfully  or 
unlawfully,  does  not  constitute  such  place  a 
nuisance  per  se.  It  is  the  disorderly  char- 
acter of  a  place  that  constitutes  it  a  noi- 
sance.  If  dissolute  persons  are  permitted  to 
congregate  about  a^pla^^  ^^If^^^^g^^re 
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kept,  and  engage  In  drinking,  tippling,  ca- 
rousing, swearing,  hollowing,  and  otherwise 
disturbing  the  peace  and  quiet  of  the  neigh- 
borhood, such  place  was  a  nuisance  at  com- 
mon law.  and  the  keepers  might  be  proceed- 
ed against  either  criminally  or  by  suit  to 
enjoin.  Joyce,  Law  of  Nuisances,  g  400. 
Bat  the  question  as  to  whether  a  saloon  or 
place  where  liquors  are  sold  or  kept  for  sale 
may  be  enjoined  or  restrained  as  a  nuisance 
is  governed  almost  entirely  by  statute,  and 
many  of  the  states  have  authorized  special 
proceedings  by  Injunction  to  abate  places 
where  liquors  are  unlawfully  kept  or  sold. 
We  have  no  such  statute  In  this  territory. 
We  have  statutes  defining  what  are  public 
and  what  are  private  nuisances,  but  the  un- 
lawful selling  of  intoxicating  liquors  Is  not 
designated  as  a  nuisance;  whether  such  a 
place  is  a  nuisance  must  depend  upon  the 
manner  In  which  It  Is  kept,  and  this  is  a 
question  of  fact  to  be  specially  alleged  and 
proven. 

In  that  valuable  treatise  on  the  Law  of 
Xulsances,  by  Joyce,  the  rule  of  equitable 
Intervention  Is  thus  stated.  In  section  415: 
"Oulslde  of  those  statutes  which  confer 
equitable  Jurisdiction  or  give  an  equitable 
remedy  or  relief,  as  may  be  instanced  by 
the  case  of  a  liquor  nuisance,  the  controlling 
principles  are  that  equity  will  interfere 
where  the  Injury  or  mischief  are  irreparable, 
and  there  exists  no  adequate  remedy  at  law 
or  no  redress  at  law  wherein  the  damages 
can  be  measured  or  where  there  can  be  no 
adequate  compensation  In  damages,  or  where 
such  exercise  of  Jurisdiction  is  necessary  to 
prevent  multiplicity  of  suits,  or  oppressive, 
protracted,  exiienslve,  and  interminable  liti- 
gation. An  injunction  may,  however,  Issue 
In  case  of  a  nuisance  i>er  se,  or  to  prevent  a 
serious  Injury  to  health,  or  in  case  of  Im- 
minent danger,  or  where  the  nuisance  Is  a 
continuing  or  constantly  recurring  one.  But 
it  is  also  determined  In  numerous  cases  that 
the  right  and  the  Injury  should  be  establish- 
ed by  satisfactory  evidence;  that  Is,  the 
right  should  be  clear,  manifest,  and  strong- 
ly established,  and  not  doubtful,  probable, 
contingent,  consequential,  remote,  uncertain, 
speculative,  or  merely  apprehended,  and  that 
the  injury  or  damage  should  be  real,  ma- 
terial, substantial,  serious,  exceptional,  cer- 
tain. Immediate,  and  the  danger  imminent; 
or,  as  some  of  the  courts  express  it,  there 
should  be  a  strong  ease  of  urgent  or  press- 
ing necessity.  It  is  further  declared  that 
equity  will  exercise  caution  in  abating  or  en- 
joining a  nuisance." 

The  petition  In  this  case  contains  no  such 
averments  as  Mr.  Joyce  says  are  required 
in  states  where  there  are  no  statutes  au- 
thorizing proceedings  by  injunction.  The 
plaintlft  In  error  was  not  entitled  to  the 
relief  demanded,  and  the  trial  court  com- 
mitted no  error  in  refusing  the  temporary  in- 
junction. 

The  order  of  the  district  court  is  affirmed. 


at  the  costs  of  the  plalntlflT  In  error.  All  the 
Justices  concur,  except  BURWELL,  J.,  who 
tried  the  case  below,  not  sitting,  and  IR- 
WIN, J.,  absent. 


BINGHAM  V.  OZMUN. 
(Supreme  Court  of  Oklahoma.     Sept.  5,  1907.) 

Attaciiment— Claims   by   Tiiibd   Pebso.ns— 

Assignee. 

Where  an  assignment  for  the  benefit  of 
creditors  is  void,  but  the  assignee  has  taken 
possession  of  the  property,  and  the  sheriff  levies 
upon  such  prO])erty  under  an  order  of  attacn- 
ment  in  an  action  against  the  assignor,  and 
finally  sells  the  property  under  an  order  of 
sale  which  recites  the  judgment  of  the  court  for 
the  amount  recovered  in  the  case,  and  also  an 
order  sustaining  the  attachment  and  for  the 
sale  of  the  property,  in  an  action  by  the  as- 
signee against  the  sheriff  for  conversion,  the 
burden  of  proof  is  upon  the  assignee  to  es- 
tablish his  right  to  recover  by  a  preponderance 
of  the  evidence.  In  such  circumstances  the 
order  of  sale,  which  was  regular  upon  its  face, 
will  prevail  over  the  void  assignment ;  and, 
where  the  record  shows  that  an  assignment  is 
void,  proof  of  such  nssignment  will  not  defeat 
an  attachment  procei'ding  against  the  assignor. 
The  property  will  be  treated  as  the  property  of 
the  assignor  and  measured  by  the  same  rules 
that  would  obtain  without  said  assignment,  and 
even  possession  of  the  property  by  the  assignee 
at  the  time  of  the  attachment  will  not  inure  to 
his  benefit. 

(SyUabus  by  tlie  CourtJ 

Error  from  District  Court,  Canadian 
Coimty ;  before  Justice  Clinton  F.  Irwin. 

Action  by  George  E.  Bingham,  assignee, 
against  John  C.  Ozmnn,  sheriff,  for  a  con; 
version  of  property.  Judgment  for  defend- 
ant,  and   plaintiff   brings   error.     Afllrmed. 

W.  51.  Wallace,  for  plalntlflT  In  error.  John 
W.  Clark,  for  defendant  In  error. 

BrnWP:LL,  J.  one  Mrs.  F.  Baugluuan, 
on  June  28,  190.'»,  executed  and  delivered  a 
deed  of  assignment  for  the  benefit  of  credit- 
ors to  George  E.  Bingham,  but  the  deed  was 
not  acknowledged,  nor  has  It  ever  been  re- 
corded, as  provided  by  law.  On  July  '-2f. 
1905,  the  assignee  took  iwssesslon  of  tiie 
proi)erty.  On  August  4,  1!»05,  one  Kmma  A. 
Eastland,  having  commenced  suit  In  the  pro- 
bate court  of  Canadian  county  against  the 
assignor,  Mrs.  F.  Bnugbmau,  caused  an  or- 
der of  attachment  to  Issue  from  that  court, 
and  the  sheriff,  the  defendant  In  error  here- 
in, levied  the  same  upon  the  property  In  the 
hands  of  the  assignee,  took  possession  of  the 
l)roperty,  and  subsequently  sold  the  same 
under  an  order  of  sale  Issued  from  the  pro- 
bate court,  which  order  of  sale  recltnl  the 
bringing  of  the  suit,  the  levying  of  the  at- 
tachment, the  judgment  of  the  court  for  the 
amount  due.  and  sustaining  the  attachnioiit 
and  directing  that  the  attached  jiroiwrty 
he  sold.  This  suit  is  by  the  assignee  against 
the  sheriff  for  conversion  of  the  property. 
The  lower  court  rendered  Judgment  for  the 
defendant. 


Can  the  judgment  be. 
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tlon  304  of  tbe  Statutes  of  Oklalioma  of 
1893,  It  is  provided:  "An  assignment  for 
the  benefit  of  creditors  must  be  recorded, 
and  tUe  iuventoiy  required  by  section  eiglit 
tiled  with  the  register  of  deeds  of  the  county 
lu  which  the  assignor  resided  at  the  date 
of  the  assignment,"  etc.  Section  302  of  the 
same  statute  provides  that:  "Within  twenty 
days  after  an  assignment  Is  made  for  the 
benefit  of  creditors,  the  assignor  must  take 
and  file  In  the  manner  prescribed  lu  section 
three  hundred  and  four  a  full  and  true  In- 
ventory, showing,  first:  All  of  the  creditors 
of  the  assignor."  etc.  And  then  it  is  declar- 
ed, in  section  300.  that:  "An  assignment  for 
the  benefit  of  creditors  is  void  against  credit- 
ors of  the  assignor,  and  against  purchasers 
and  incumbrancers  In  good  faith  and  for 
value,  if  the  assignment  is  not  recorded,  and 
the  inventory  required  by  section  eight  filed, 
j)ur»uant  to  section  ten  (304)  within  twenty 
days  after  the  date  of  the  assignment. 
•  •  • "  rpjig  assignment  In  question  is 
void  as  to  creditors,  but  has  the  sherlEt  justi- 
fied under  his  original  writ  of  attachment 
and  order  of  sale  so  as  to  protect  him  against 
the  claim  of  the  plaintiff?  The  plalntlflC  was 
rightfully  in  possession  of  the  property,  and 
under  the  deed  of  assignment  was  entitled  to 
hold  possession  of  the  proi>erty  and  sell  It 
and  pay  the  debts  of  the  assignor;  and  no 
one  could  interfere  except  it  be  a  creditor  of 
the  assignor,  or  a  purchaser  or  incumbrancer 
lu  good  faith  and  for  value,  or  perhaps  the 
assignor  himself  on  the  ground  that  the  as- 
signee had  not  complied  with  the  law.  But 
the  defendant  in  this  case  seeks  to  Justltv 
the  taking  of  the  property  from  the  plaintiff 
on  the  ground  that  as  a  sheriff  he  seized  the 
t^ame  under  an  order  of  attachment.  A  care- 
ful examination  of  the  record  will  show  that 
the  sheriff  failed  to  prove  on  the  trial  that 
there  was  any  Indebtedness  due  from  the 
assignor  to  the  plaintiff  lu  the  attachment 
suit.  This  was  held  necessary  In  a  case  of 
alleged  transfer  in  fraud  of  creditors  when 
the  sheriff  relied  upon  the  writ  of  attach- 
ment. Marrinan  v.  Knight,  7  Okl.  419,  54 
I'ac.  (V>0.  And  in  the  same  case  it  was  also 
held  that  to  justify  under  an  execution  it  is 
necessary  for  the  sheriff  to  prove  the  Judg- 
uieat  on  which  it  rests.  That  was  not  done 
in  this  case.  In  the  case  of  Marrinan  v. 
Knight,  supra,  the  court  quotes  as  follows 
from  an  opinion  of  the  Supreme  Court  of 
Wisconsin.  In  the  case  of  Bogart  v.  Phelps, 
14  Wis.  9.j:  "In  case  of  an  action  by  the 
party  against  whom  the  process  issued,  the 
process  itself,  being  valid  on  its  face,  con- 
stitutes a  complete  justification.  In  case  of 
suit  by  another,  claiming  title  to  the  prop- 
erty seized  uuder  such  party,  which  title 
is  contested  on  the  grounds  of  fraud,  he 
must,  in  addition  to  showing  that  he  acted 
under  such  process,  show  that  he  acted  for  a 
creditor.  When  he  acts  under  process  of 
execution,  this  Is  done  by  producing  the 
judgment  on  which  it  Issued.    If  it  be  mesne 


process,  then  the  debt  must  be  proved  by 
o:her  competent  evidence.  This  proof,  how- 
ever, is  required  not  because  it  affects  the 
proc-ess,  or  Is  in  that  respect  necessary  to 
protect  the  officer,  but  because  it  alTects 
the  title  to  the  property  in  question.  No 
one  but  a  creditor  can  question  the  title  of 
the  fraudulent  vendee,  and  hence  he  must 
show  that  the  relation  of  debtor  and  creditor 
exists  between  the  part.v  against  whom  the 
attachment  or  execution  ran  and  the  per- 
son in  whose  behalf  it  was  issued.  It  is  a 
necessary  link  In  the  chain  of  evidence  by 
which  fraud  is  established."  Chief  Jus- 
tice Burford,  in  commenting  upon  the  above 
quotation,  said:  "The  learned  Chief  Justice 
has  plainly  and  tersely  stated  the  law  ap- 
plicable to  the  two  classes  of  cases  wherein 
an  officer  may  Justify  the  seizure  of  property 
on  execution  or  attachment,  and  the  law,  as 
stated,  is  well  supix>rted  by  authority."  This 
Is  the  case  on  which  the  appellant  relies  for 
a  reversal  of  the  judgment  of  the  lower 
court.  We  are  still  satisfied  with  the  law  as 
stated  In  the  case  of  Marrinan  v.  Enlght, 
but  the  facts  Involved  in  that  case  are  en- 
tirely different  from  the  case  at  bar.  The 
grantee  in  the  Marrtnau-Knlght  Case  claimed 
to  be  a  purchaser  for  value.  The  conveyance 
of  the  proiwrty  appeared  to  be  regular,  and 
the  attaching  creditor  clahned  that  It  was 
transferred  for  the  purpose  of  defrauding 
creditors.  In  the  case  before  us  the  deed 
of  assignment  is  void  as  against  creditors 
of  the  assignor,  and  although  the  sheriff 
would  have  been  compelled  to  prove  an  In- 
debtedness from  the  assignor  to  the  attaching 
cre<litor,  or  prove  a  valid  judgment  against 
the  former  and  in  favor  of  the  latter  If  the 
assignment  were  regular,  even  though  It 
were  made  to  defraud  some  of  his  creditors, 
still  we  are  lu  reason  bound  to  hold  that  an 
attachment  or  execution  regular  and  valid 
upon  its  face  will  prevail  over  a  deed  of  as- 
signment which  is  void  as  to  creditors,  in  an 
action  by  the  assignee  against  the  sheriff 
for  c-onverslon  of  the  proi)erty  by  reason 
of  the  sale  of  tlie  proiwrty  on  an  order  of 
sale  in  the  attachment  suit.  As  between 
the  sheriff  and  the  assignor,  the  sheriff  Is 
protected  by  the  orders  of  attachment  and 
sale.  The  record  shows  that  the  assignee 
claims  no  Interest  in  the  property  except  as 
assignee,  and  as  he  was  plaintiff  in  the  case 
below  the  burden  of  proof  was  upon  him 
to  show  that  the  sheriff  took  property  In 
which  he  was  interested;  that  is,  the  bur- 
den was  upon  him  to  prove  his  right  to  re- 
cover by  a  preponderance  of  evidence.  As 
the  as-signment  was  void,  the  assignee  had 
no  greater  rights  than  the  assignor  would 
have  had.  The  legal  title  had  not  yet  passed 
under  the  assignment  law,  and  the  sheriff 
had  the  lawful  authority  to  treat  the  prop- 
erty as  that  of  the  assignor. 

In  tlie  case  of  Bartlett  v.  Teah  (C.  C.)  1 
Fed.   7(S,   Judge  Caldwell   said:     "The   as- 
Kignec,  in  a  voluntary  deed  of  assignment  to 
Digitized  by  VjOOQlC 
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imr  creditors,  Is  not  a  purchaser  for  value; 
lie  hue  noue  ot  the  equities  of  such  n  pur- 
chaser, aud  in  a  court  of  law  be  must  stand 
on  liis  ualced  legal  title,  which  he  can  only 
aciiuire  in  the  nimle  prescriiK-d  hy  the  stat- 
ute." If  the  Issue  between  tiie  rights  of 
the  attaching  creditor  aud  the  assignee  had 
arisen  in  a  <7isc  wherein  the  burden  was  on 
the  Mttachiug  creditor,  then  the  rule  an- 
nounc<Ml  in  the  case  of  Marriunn  r.  Knight 
would  prevail,  and  the  attaching  creditor 
would  havi>  to  show  an  existing  indebtedness. 
«>r  an  execution  creditor  a  valid  Judgment  in 
his  favor:  but  as  tlie  assignment,  under  the 
«"Xi>ross  provisions  of  the  statute,  is  void, 
even  the  p,)ssession  of  the  property  cannot 
assist  tiie  claims  of  the  assignee.  The  law 
will  sinijily  treat  him  as  holding  the  prop- 
erty as  the  agent  of  the  assignor.  The 
cns«>  of  Bartlett  v.  Teah  is  Instructive  upon 
this  i«)int  of  the  controversy,  and  fully 
sustains  the  view  taken  herein. 

The  Judgment  of  the  lower  (.-ourt  is  here- 
by afflnned.  at  the  cost  of  the  appellant.  All 
the  .Tustic-es  concurring,  except  IHWIX.  J., 
who  presided  at  the  trial  below,  not  sitting. 


VANPENBEKG  v.  P.  T.  WALTON  Ll'MBER 

CO.  et  al. 
(Supreme  Court  of  Oklahoma.    Sept.  5.  1907.) 

1.  Kbror.   Writ  of— Review— Questions   of 
Fact^  Sufficiency  op  EviDF..NrE. 

.V  case  will  not  be  reversed  for  insufficiency 
of  evidence  where  the  evidence  is  mioh  as  to 
reasonably  supiwrt  the  judBment. 

fEd.  Note. — For  caws  in  point,  st-e  Cent.  Dig. 
vol.   .•?.   Appeal  and   Error,   55  ,'«)7n-.?082.1 

2.  Meciiasics'  Liens— Right  to  Lien— Sub- 
contractor  of  a  subcontbat  tor. 

A  subcontractor  ot  a  subcontractor  is  not 
ontitJcd  to  a  lien  on  a  biiildine  under  the  provi- 
sions of  the  statutro  of  Uldaboma  of  180,3.  re- 
garding "lions  of  mechanics  and  others."  The 
right  to  a  lien  under  snch  statutes  is  confined 
to  artisans,  laborers,  contractors,  aud  subcon- 
tractors. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  .34.  Mechanics'  Lien?,  g  1.18.1 

3.  Same— Persons  Having  Claims  .\gain8T 
Sf  bcontbactor. 

When  a  contractor  for  the  erection  of  a 
building  lets  a  subcontract  of  a  portion  tlicreof. 
and  the  subfontrnctor  permits  licn.-i  to  be  filed 
against  the  building,  the  contractor  is  not  re- 
<iuire<1  undpr  the  law  to  defend  against  the  re- 
RI»ective  amounts  of  such  lions.  It  is  the  duty 
of  the  subcontractor  and  those  claiming  lion'! 
under  him  to  defend  against  the  allowance  by 
the  court  of  excessive  or  unjust  claims.  The 
t'ontractor.  under  such  circumstances,  may  re- 
fuse to  pay  nn.v  lien  <'iaimant  tlie  amount  of  his 
lii'n  until  after  he  establishes  the  correctness 
thereof  in  court,  and  before  a  proper  court  ad- 
judicates the  correctness  of  the  same  the  eon- 
tractor  would  pay  it  at  his  peril. 

4.  Same. 

An  original  contraofor  is  entitled  to  have 
all  of  tho  terms  and  conditions  of  a  contract 
with  a  subcontractor  fiilfilied  for  the  amount 
stated  therein;  and,  when  liens  are  filed  against 
tlio  building  involved,  it  is  the  duty  of  tho 
original  contractor  to  advise  the  court  by  prop- 
er pleadings  and  proof  as  to  tho  torms  and  con- 
■'itions  of  the  contract,  the  amount  of  money 


advanced  thereunder,  and  of  the  balance  due  or 
to  become  due,  together  with  such  other  in- 
formation as  win  enable  the  court  to  properly 
dispose  of  the  liens.  If  he  does  this,  and  then 
pays  out  such  sums  as  the  court  may  direct  to 
(lie  persons  named  by  the  court  after  the  liens 
have  been  established,  and  the  amount  due  from 
the  subcontractor  to  the  lien  claimant  has  been 
duly  decreed  by  the  judgmeut  of  the  court,  he 
will  be  subject  to  no  furthov  liability  in  relation 
to  such  lions. 
3.  Same. 

It  is  the  duty  of  a  person  claiming  a  lien 
under  a  subcontractor  for  labor  performed  on 
a  building  to  first  establish  by  a  judgment  of 
court  the  amount  due  from  the  subcontractor 
to  him.  and  to  secure  a  decree  establishing  the 
lipn  before  the  original  contractor  is  under  any 
moral  or  legal  obligations  to  pay  the  lion  claim- 
ant the  same ;  and,  even  then,  due  regard  must 
be  had  tor  the  amount  of  the  contract  under 
which  the  labor  has  been  performed,  and  also 
as  to  whether  or  not  the  terms  and  conditions 
of  the  contract  have  been  fulfilled,  as  it  is  not 
the  intention  of  the  law  to  req\iire  the  one 
letting  such  a  contract,  whether  he  be  the  owner 
or  original  contractor,  to  pay  more  than  the  con- 
tract calls  for  in  com])ensation  for  the  services 
to  be  rendered. 
(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Ixigan  County; 
J.  C.  Strang,  Judge. 

Action  by  the  1'.  T.  Walton  Lumber  Com- 
pany against  Allen  &  Wright  for  a  balance 
due  on  material  furulslied,  In  which  action 
H.  J.  Vandenberg  was  summoned  aa  gar- 
uishee.  .Tudgment  for  plaintiff  against  Allen 
&  Wright  and  against  Vandenberg,  garnishee, 
and  Vandenberg  brings  error.    Affirmed. 

V.  II.  McOtiire  and  L.  O.  Lytle,  for  plain- 
tiff In  error.  Pale  &  Bierer,  for  defendant 
in  error. 

BURWELL,  .7,  IL  .7.  Vandenhnrg  was  the 
principal  contractor  for  the  building  of  the 
Carnegie  Library  building  in  the  city  of 
Guthrie.  lie  let  the  contract  for  the  plaster- 
ing to  one  n.  U.  Allen  for  the  agreed  price 
of  $!)40.  C.  1j.  Wright  did  some  work  on 
the  building,  and  It  was  alleged  that  they 
were  partners.  The  evideiice  of  Wright  him- 
self was  that  he  was  conne<-te<l  with  Allen  In 
the  plastering  of  the  building.  The  P.  T. 
Walton  Lumber  Company  furnished  material 
to  Allen  &  AVright,  which  was  used  by  them 
In  the  fulflllinent  of  their  contract  and  which 
actually  went  Into  the  building.  The  lumber 
company  commenced  a  suit  In  the  probate 
court  against  Allen  &  Wright  for  the  sum 
of  .?l(il.30.  for  balance  due  on  material  fur- 
nished, and  garnlshetl  II.  J.  Vandenberg  for 
an  alleged  balance  due  from  him  to  them. 
Vandenl>erg  filed  bis  answer,  denying  any  In- 
debtedness to  flipm  or  either  of  them.  The 
luinlior  company  filed  a  notice  under  the 
statute  that  It  would  take  Issue  on  the 
garnishee's  answer.  On  the  trial  of  the  main 
case  the  lundicr  company  recovered  judg- 
ment against  Allen  &  Wright  for  the  amount 
dainted.  and  on  the  trial  of  the  issue  between 
It  and  the  garnishee  the  <'Ourt  found  In  favor 
of  the  plaintiff  and  against  the  garnishee, 
Vandenberg.  i 
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It  Is  claimed  that  the  evidence  is  not  Buf- 
ficleut  to  support  a  finding  that  there  waa 
any  sum  due  from  Vandenberg  to  Aiien  & 
Wright  under  the  piastering  contract.  We 
have  read  the  entire  record,  and,  while  the 
evidence  is  not  so  plain  and  direct  as  it 
might  have  been,  or  as  plain  as  counsel  could 
have  made  it,  still  we  believe  that  it  -will 
support  the  judgment.  That  such  indebted- 
ness existed  is  reasonably  deducible  from  the 
evidence. 

The  appellant  also  contends  that  he  had 
to  pay  out  money  in  defending  liens  filed 
against  the  building  by  reason  of  Allen  & 
Wright  not  paying  their  obligations  for  ma- 
terial and  labor  furnished  them,  by  the 
trial  court  excluded  the  evidence  offered  iu 
support  thereof.  Was  this  action  of  tlie  trial 
court  error?  Allen  or  Allen  &  Wright  were 
themselves  subcontractors.  And,  if  the  P. 
T,  Walton  Lumber  Company  or  other  per- 
sons under  contract  vrith  them  furnished 
material  which  they  used  In  the  piastering  of 
the  library  building,  they  could  not  obtain 
a  lien  for  the  same  on  the  building,  as  the 
lien  law  does  not  include  in  its  provisions  a 
subcontractor.  The  mechanic's  lien  law  of 
Kansas  is  identleiil  with  our  own  and  the 
Supreme  Court  of  that  state  has  announced 
the  same  rule  in  the  case  of  Nlxou  v.  Cydon 
Lodge  No.  5  K.  of  P.  of  Salina,  43  Pac.  236, 
56  Kan.  208.  The  statute,  however,  does  au- 
thorize artisans  and  day  laborers  who  per- 
form services  under  a  subcontractor  to  ob- 
tain   liens. 

Regarding  the  expenditure  of  money  by 
Vandenberg  in  defending  against  liens  filed 
on  the  building,  we  perceive  no  reversible  er- 
ror in  the  ruling  of  the  trial  court.  A'anden- 
berg  had  let  the  plastering  contract  for  a 
stipulated  price,  and  it  was  his  duty  to  pay 
out  the  money  due  under  that  contract  in  a 
manner  that  would  protect  the  building  from 
liens  of  laborers  performing  services  at  the 
retiuest  of  Allen  &  Wright,  and  he  was  under 
no  obligations  to  defend  against  au}'  of  such 
claims.  Vandenberg  had  a  lawful  right  to 
insist  upon  the  lieu  claimants  establishing 
their  claims  under  their  respective  liens  iu 
court,  and.  If  he  had  paid  tiie  liens  before  a 
lourt,  by  a  proper  judgment,  found  the 
amount  due  thereon,  and  adjudged  the  Hen 
on  the  building,  unless  autliorlzed  to  pay  the 
<-luimuuts  by  Allen  &  Wright,  he  would 
have  made  such  payments  at  his  peril. 
When  the  liens  were  all  established  in  court, 
then  Vandcuberg's  duty  would  have  been  to 
pay  out  the  amount  due  under  the  contract, 
under  the  order  of  the  court,  pro  rata,  to 
those  entitled  thereto.  It  was  his  duty,  if 
liens  were  filed,  to  show  to  the  court  by  the 
proper  pleading  and  proof  the  amount  which 
the  subcontractors  or  those  entitled  to  Hens 
for  labor  under  them  were  entitled  to  re- 
ceive, and  he  was  not  comi>eiled  to  defend 
against  those  liens.  Ills  duty  was  to  see 
that  those  who  established  Ileus  against  the 
building  received  the  pro  rata  share  of  the 


amount  for  which  be  was  liable  to  them; 
and  he  could  not  in  law  be  expected  to  pay 
them  until  they  were  established.  While 
the  Hen  law  was  enacted  for  the  benefit  of 
contractors  and  laborers,  it  was  not  intend- 
ed to  compel  the  owner  of  the  building,  or 
superior  contractors,  to  do  more  than  their 
resiH-ctive  contracts  call  for,  and,  when  a 
contract  is  let  for  certain  portions  of  n 
building,  the  one  letting  it  is  entitled  to  have 
the  contract  fulfilled;  that  is,  the  material 
furnished  and  the  labor  perfonned,  as 
agreed.  If  unjust  Hens  are  filed  and  even 
adjudged  by  the  court  to  be  correct,  the  one 
letting  the  contract  is  not  responsible  for 
that.  It  is  the  duty  of  the  contractor  and 
those  clalndng  Hens  under  him  to  protect 
tiiemseives  against  such  unlawful  claims. 
The  filing  of  the  Hen  simply  gives  notifv 
of  the  claim,  and,  as  it  Is  not  primarily  a 
debt  due  from  the  owner  of  the  building,  or 
an  original  contractor,  as  the  case  may  be, 
the  claimant  must  recover  judgment  decree- 
ing the  amount  due  him,  after  which  he  may 
receive  his  share  of  the  amount  due  under 
the  contract  under  which  he  was  employed 
or  furnished  material.  What  has  been  said 
in  this  opinion  is  not  Intended  to  Indicate 
that  the  original  contractor  Is  not  bound 
to  protect  the  building  from  liens,  but  the 
building  is  in  such  circumstances  liable  only 
to   the   amount   of   the   contract. 

The  Judgment  of  the  lower  court  Is  af- 
firmed, at  the  costs  of  appellaut.  All  the 
Justices  concurring,  except  IRWIN,  J.,  ab- 
sent. 


DOXY  T.  EXCHANGE  BANK  OF  PERRY. 

(Supreme  Court  of  Oldaboma.    Sept.  5,  1907.) 

1.  Bills    and    Notes— Oonsideeation— Per- 
sonal Benefit. 

Where  a  benefit  is  conferred  by  b  third 
party  or  a  detriment  suffered  by  the  payee  of 
a  note  at  the  instance  of  the  maker  thereof, 
it  will  be  sufficient  consideration  to  support 
tlie  note,  even  tliough  the  maker  thereof  re- 
ceived no  personal  benefit  by  reason  of  the  ex- 
ecution and  delivery  thereof. 

[Ed.  Note. — For  oases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  f  166.] 

2.  Same— Estoppel. 

Where  a  joint  and  several  promissory  note 
is  secured  by  a  chattel  mortgage,  and  a  third 
party  signs  the  note  some  time  after  the  execu- 
tion and  delivery  upon  the  consideration  that 
the  payee  or  holder  will  release  or  waive  his 
mortgage  security,  which  is  done,  when  sued  in- 
dividually on  the  note,  he  is  estopped  from 
claiming  that  he  signed  the  note  without  the 
knowledge  of  the  original  makers. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Payne  County; 
before  Justice  Jno.  H.  Burford. 

Action  by  the  Exchange  Bank  of  Perry 
agiiinst  Mary  Doxy.  Judgment  for  plalntUF, 
and  defendant  brings  error.    Affirmed. 

J.  M.  Springer,  for  plaintlfl  in  error.    Bush 

&  Bowers  and  Doyle  &  Cress,  for  defendant 

in  error.  ■      r^r^fiir> 
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BURWELI*,  J.  On  December  28,  1901, 
Miner  Doxy  and  Conna  Doxy  executed  and 
delivered  to  A.  W.  MeOandless  their  Joint 
and  aererul  promissory  note  for  $200,  due  six 
months  after  date.  This  note  before  April  4, 
1902,  was  transferred  and  assigned  to  the  Ex- 
change Bank  of  Perrj-,  Okl.  On  January  11, 
1902,  Conna  Doxy  executed  and  delivered  to 
the  Exchange  Bank  of  Perry  his  promissory 
note  for  $54.75,  due  six  months  after  date. 
On  February  1,  1002,  Miner  Doxy  executed 
and  delivered  to  the  Exchange  Bank  of  Per* 
ry  bis  promissory  note  for  138.75.  These 
notes  were  all  secured  by  chattel  mortgages. 
The  mortgagors  removed  the  property  Includ- 
ed in  the  chattel  mortgages  from  the  county 
in  violation  of  law  and  without  the  consent 
of  the  mortgagee.  On  April  4,  1002,  the  ap- 
pellant,  Mary  Doxy,  signed  each  of  these 
notes,  as  appellee  claims,  under  an  agreement 
that  it  would  waive  the  mortgage  security 
held  by  it  The  finding  of  the  jury  sustains 
this  contention,  and  the  evidence  reasonably 
supports  this  finding. 

It  Is  first  contended  by  the  appellant  that 
this  Is  a  contract  to  answer  for  the  debt  of 
another,  and  that  she  could  not  be  bound  on 
the  note  unless  she  bad  signed  It  at  the  re- 
quest of  the  makers,  which  she  denies.  We 
cannot  agree  with  this  view  of  the  law.  It 
WHS  not  necessary  that  some  valuable  consid- 
eration or  benefit  flow  to  Mrs.  Mary  Doxy  for 
the  signing  of  these  notes  to  make  them  bind- 
ing upon  her.  The  releasing  of  the  property 
covered  by  the  chattel  mortgages  which  had 
been  executed  to  secure  the  payment  of  the 
notes,  and  the  benefit  that  such  release  would 
be  to  her  sons,  and  the  surrendering  of  such 
security  by  the  bank,  was  a  snfHctent  consid- 
eration for  her  signature  to  the  notes.  In 
the  case  of  Wright  v.  MoKltrlck  (Kan.)  43 
Pac.  977,  2  Kan.  App.  508,  the  Court  of  Ap- 
peals of  Kansas,  speaking  through  Mr.  Jus- 
tice Carver,  said :  "It  is  no  defense  to  an  ac- 
tion on  a  promlssorj'  note  for  the  maker  to 
say  that  there  was  no  consideration  which 
was  beneficial  to  him  personally.  It  Is  suffi- 
cient if  the  consideration  was  a  benefit  con- 
ferred upon  a  third  person,  or  a  detriment 
suffered  by  the  promisee,  at  the  Instance  of 
the  promisor."     See,  also,  G  Cyc.  p.  COO,  S  2. 

Many  other  authorities  might  be  cited  up- 
holding this  principle,  but  it  is  unnecessary, 
as  no  one  will  deny  but  that  the  releasing  of 
security  for  the  same  debt,  the  extending  of 
time  of  payment,  or  loss  to  the  payee  of  the 
note,  or  the  waiving  of  a  legal  right  by  rea- 
son of  the  execution  and  delivery  of  the  note, 
is  a  sufficient  consideration.  The  real  test 
is :  Did  the  payee  part  with  value  or  waive 
a  legal  right  by  reason  of  the  execution  and 
delivery  of  the  note?  If  he  did,  it  is  a  suffi- 
cient consideration  to  authorize  a  recovery 
for  the  amount  due  thereon.  The  fact  that 
Mary  Doxy  signed  the  notes  some  time  after 
their  execution  and  delivery  is  Immaterial. 
When  she  signed  them,  they  became  her  per- 


sonal promises,  and  she  will  not  be  permitted 
to  say  that  the  original  makers  of  the  notes 
did  not  request  her  to  do  so,  when  the  bank 
waived  its  security  under  the  mortgage  by 
reason  of  her  signature  to  them.  The  notes 
are  Joint  and  several,  and  she  is  bound,  re- 
gardless of  whether  or  not  the  original  mak- 
ers consented  to  the  arrangement  between  her 
and  the  bank.  When  she  signed  them,  they 
became  her  promises,  and  the  waiving  of  the 
mortgage  security  was  a  sufficient  consid- 
eration. 

We  have  considered  all  of  the  questions 
raised  by  appellant;  but  are  of  the  opinion 
that  the  Judgment  of  the  lower  court  should 
be  affirmed.  It  Is  so  ordered,  and  the  costs 
are  taxed  to  appellant.  All  of  the  Justices 
concurring,  except  BURFOKD,  C.  J.,  who 
presided  at  the  trial  below,  not  sitting,  and 
IBWXN,  J.,  absent. 


CANADIAN  COAL  CO.  v.  ELDRIDGE. 
(Supreme  Court  of  Oklahoma.    Sept  5,  1907.) 

Justices  ok  the  Peacb— Appeaxt— Appeixatb 

Jurisdiction—Probate  Court. 

r'ndpr  the  provisions  of  section  1  of  arti- 
cle 9  of  chapter  28.  p.  331,  of  the  Session  Daws 
of  Oklahoma  of  1905,  which  provides  that  "in 
all  cases  not  otherwise  especially  provided  for 
by  law,  either  party  may  appeal  from  the  final 
jtidRment  of  the  jvisticc  of  the  peace  to  the 
probate  court  of  the  connty  where  tlie  judgment 
was  rendered,"  etc.,  an  appeal  may  be  taken 
from  a  judgment  of  a  justice  of  the  peace  to  the 
probate  court  only  when  the  judgment  is  by 
confession  or  where  there  has  been  a  jury  trial 
and  neither  party  claimed  more  than  $20  in  his 
bill  ot  particulars,  as  all  other  appeals  were  al- 
ready provided  for,  in  that  the  statutes  in  force 
at  the  time  the  section  above  quoted  was  enact- 
ed required  that  appeals,  other  than  those 
named  herein,  be  taken  from  the  justice's  court 
to  the  district  court. 

(Syllabus  by  the  Court) 

Error  from  Probate  Court,  Oklahoma  Coun- 
ty;   Wm.  P.  Harper,  Judge. 

Action  In  a  Justice's  court  by  the  Canadian 
Coal  Company  against  G.  C.  Eldridge.  Judg- 
ment for  plaintiff,  and  defendant  appealed  to 
the  probate  court  Plaintiff's  motion  to  dis- 
miss the  appeal  to  the  probate  court  baving 
been  denied,  and  Judgment  rendered  for  de- 
fendant, plaintiff  brings  error.  Reversed  and 
remanded  to  the  probate  court  with  direc- 
tions to  dismiss  the  appeal,  and  remand  the 
case  to  the  Justice's  court  with  directions  to 
carry  the  original  Judgment  into  execution. 

John  H.  Wright,  for  plaintiff  in  error. 
Crockett  &  Johnson,  for  defendant  in  error. 

BURWELL,  J.  This  action  was  original- 
ly commenced  in  the  Justice's  court  by  the  ap- 
pellant against  the  appellee  on  an  open  ac- 
count, and  Judgment  rendered  in  favor  of  the 
appellant  the  Canadian  Coal  Company,  from 
which  Judgment  the  appellee,  G.  C.  Eldridge, 
appealed  to  the  probate  court  AVhen  the  case 
reached  the  probate  court,  the  appellant,  the 
Canadian  Coal  Comiiuny,  appeared  weciaUy> 
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and  moved  the  pourt  to  dismiss  tUe  appeal 
for  the  reason  that  the  probate  court  had  no 
appellate  Jurisdiction  In  actions  of  that  kind, 
but  that  such  appeals,  under  the  law,  should 
be  taken  to  the  district  court.  This  same  ob- 
jection was  made  when  the  case  was  called 
for  trial.  Both  motions  were  denietl  by  the 
probate  court,  and  judgment  rendered  for  the 
defendant  below,  G.  C.  Uldrldge,  and  the 
Canadian  Coal  Company  prosecutes  Its  appeal 
to  this  court. 

The  appellee  relies  upon  the  provisions  of 
section  1  of  article  9  of  chapter  28,  p.  331,  of 
the  Session  Laws  of  Oklahoma  of  1905, 
which  read  as  follows:  "In  all  cases  not 
otherwise  especially  provided  for  by  law,  ei- 
ther party  may  appeal  from  the  final  judg- 
ment of  the  justice  of  the  peace  to  the  pro- 
bate court  of  the  county  where  the  judgment 
was  rendered."  It  was  said  by  this  court  In 
the  case  of  Loewen  v.  Myers  (Okl.)  88  Pac. 
1046  (not  officially  reported),  that  the  only 
cases  which,  under  the  statute,  could  be  ap- 
pealed from  a  Justice's  court  to  a  probate 
court,  are  judgments  by  confession,  and  Judg- 
ments In  cases  wherein  neither  party  claims 
more  than  $20,  and  a  jury  trial  has  been  had, 
as  appeals  In  all  other  cases  had  been  provid- 
ed for,  and  that  statute  was  only  intended  to 
provide  for  appeals  not  already  provided  for. 
The  probate  court  had  no  jurisdiction  of  the 
case,  as  the  appeal  should  have  been  taken  to 
the  district  court,  instead  of  to  the  probate 
court ;  and  the  appellant's  motion  to  dismiss 
the  appeal  should  have  been  sustained. 

The  judgment  of  the  probate  court  is  here- 
by reversed,  and  the  case  remanded  to  that 
court,  with  direction  that  It  dismiss  the  ap- 
peal taken  to  it,  and  that  the  papers  and 
cause  be  by  It  remanded  to  the  Justice's 
court,  with  direction  to  carry  said  original 
judgment  Into  execution.  All  costs  except 
those  In  the  justice's  court  taxed  to  appellee. 
.\I1  the  .Justices  concurring,  except  IRWIN, 
.!.,  absent. 


BOARD  OF  COM'RS  OF  GARFIELD  COUN- 
TY V.  PORTER  et  al. 
(Supreme  Court  of  Oklahoma.    Sept.  5,  1907.) 

Writ  op  Error— Case-Made— Sebvice— Tims, 
A  party  drsirins  to  appeal  has  three  days 
by  statute  in  which  to  serve  a  case  after  a 
judgiiient  or  order  is  enteretl.  and  unless  such 
case  is  served  within  that  time,  or  within  an 
extension  of  time  allowed  by  the  court  or  judge 
within  such  time,  the  case  will  not  be  consid- 
ered in  this  court. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  }  2o04.J 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Gnrfleld  Coun- 
ty; before  Justice  James  K.  Beauchamp. 

.\ction  by  the  board  of  county  commis- 
sioners of  Garfield  county  against  Charles  V. 
Porter  and  others.  From  n  judgment  In 
favor  of  defendants,  plaintiff  brings  error. 
Dismissed. 


Daniel  Huett,  Co.  Atty.,  for  plaiiitiir  in 
error.    R.  L.  Denton,  for  defendant  In  error. 

BI'IIFORD,  C.  J.  The  defendant  In  er- 
ror. Porter,  served  two  terms  as  sheriff  of 
Garfield  county.  The  other  defendants  in 
error  were  sureties  on  his  official  bond.  Tl«» 
board  of  county  commissioners  allowed  and 
paid  bim  for  transiwrtlDg  prisoners  to  the- 
])enltentiary,  and  for  transporting  Insane 
persons.  This  is  an  action  to  recover  the- 
moneys  so  illegally  allowed  and  paid.  The 
defendants  in  error  pleaded  the  settlemenlH 
with  the  county  board  as  an  estoppel.  The 
district  court  heard  the  case  upon  an  agreed 
statement  of  facts  and  gave  judgment  for 
the  defendants  In  error,  upon  the  gronnd.>« 
that  the  settlements  with  the  county  board 
were  conclusive  unless  set  aside  for  fraad. 
The  county  now  appeals. 

The  questions  involved  are  of  great  public 
imix>rt  and  ought  to  be  determined.  But  we 
are  met  with  the  objection  that  there  Is  no 
sufficient  record  in  this  court  upon  which  It 
can  entertain  jurisdiction.  The  case  is  here 
upon  what  purports  to  be  a  case-made,  but 
it  is  insisted  by  the  defendants  in  error  that 
it  was  never  properly  served.  The  statute 
provides: 

Wilson's  Rev.  &  Ann.  St.  1903.  |  4741: 
"The  case  so  made  or  a  copy  thereof  shall, 
within  three  days  after  the  Judgment  or 
order  is  entered,  be  served  upon  the  opposite 
party  or  his  attorney,  who  may  within  three 
d.iys  thereafter  suggest  amendments  thereto 
in  writing  and  present  the  same  to  the 
party  making  the  case  or  his  attorney. 
•    «     *  •» 

Sec.  4742:  "The  court  or  judge  may,  upon 
good  cause  shown,  extend  the  time  for  mak- 
ing a  case  and  the  time  In  which  the  case 
may    be    served." 

It  follows  from  these  provisions  that  the 
party  desiring  to  have  a  judgment  or  order 
reviewed  by  the  Supreme  Court  mtist  pre- 
pare and  serve  his  case  upon  the  oj>i>osite 
party  within  three  days  after  the  judgment 
or  order  Is  entered,  unless  the  court  for  good 
cause  has  extended  the  time,  and  an  exten- 
sion of  time  must  be  granted  within  the 
original  time  fixed  by  law  or  as  extended 
by  the  court  or  judge.  The  court  has  no 
Ijower  to  grant  an  extension  of  time  to  serve 
a  case  after  the  expiration  of  the  time  al- 
lowed by  statute,  unless  within  that  time  an 
extension  has  been  given  which  Iras  not  ex- 
pired. A  case  served  after  the  time  for 
serving  same  has  elapsed  is  of  no  validity. 
Abel  v.  Blair,  8  Okl.  309,  41  Pac.  342;  Pol- 
son  y.  Pursell  et  al.,  4  Okl.  93,  46  Pac.  578; 
Horner  v.  Christy,  4  Okl.  553,  46  Pac.  501 : 
SIgman  v.  Poole,  5  Okl.  677,  49  Pac.  944. 
The  judgment  was  entered  on  April  28.  190*), 
and  no  extension  was  given  for  the  making, 
and  serving  of  a  case.  On  the  same  day  a 
motion  for  new  trial  was  filed,  which  was 
overruled  on  May  8,  1906.  At  this  time 
plaintiff  tn  error  requested  an^  extenalpu. 
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ot  time  In  which  to  serve  a  case,  but  there 
l8  no  order  lu  the  record  granting  this  re- 
quest or  extending  the  time.    The  case  was 
submitted  ui>ou  the  pleadings  and  an  agreed 
statement  of  facts.    There  was  no  necessity 
for  a  motion  for  new  trial.    The  case  went  to 
the  court  upon  a  question  of  law,  the  facts 
being  settled  by  stipulation,  and  the  overrul- 
ing of  the  motion  for  new  trial  saved  no 
question  for  review,  and,  even  had  an  ex- 
tension been  given  at  the  time  the  motion 
for  new  trial  was  overruled,  it  would  be  un- 
-availiug  In  this  character  of  a  case.    Doorley 
v.  Buford  &  George  Co.,  5  Okl.  504,  49  Pac 
aSC;  Horn  v.  Xewton  State  Bank,  32  Kan. 
523,  4  Pac.  1022 ;  Richie  et  al.  v.  K.  N.  &  D. 
Ry.,  55  Kan.  36,  30  pac.  718;  Schnltzler  v. 
Green  et  al.,  5  Kan.  App.  65G,  47  Pac.  900; 
Xoble  V.  Harter,  6  Kan.  App.  823,  49  Pac. 
T94.    In  this  last  case  it  Is  said:    "Where  a 
•case  Is  submitted  to  the  trial  court  upon  an 
agreed  statement  of  facts,  a  motion  for  a 
new  trial  is  unnecessary,  and  the  court  does 
not  err  in  overruling  such  motion.     When 
the  parties  to  an  action  agree  to  admit  all 
the  facts  upon  which  they  desire  to  have 
the  case  submitted  to  the  court,  they  have 
agreed  «i)on  what  the  facts  in  the  case  are ; 
and,  when  such  facts  are  communicated  to 
the  court  for  the  piu-pose  of  having  It  draw 
conclusions  of  law  thereon,  they  become  an 
agreed  statement  of  facts."    The  case-made 
attached  to  the  petition  in  error  is  no  part 
of  the  record.     It  was  not  served  within 
proper  time,  and  cannot  be  considered.    The 
case  could  have  been  brought  up  on  a  tran- 
script.   The  pleadings,  the  agreed  statement 
of  farts,  and  the  Judgment  are  all  parts  of 
the  record,  but  there  is  no  proper  certificate 
of  the   clerk   authenticating  the  copies   in- 
corporated into  the  case. 

The  appeal  is  dismissed,  at  the  costs  of 
plaintiff  in  error.  AH  the  Justices  concur- 
ring, except  BEAUCHAMP,  J.,  who  tried  the 
piise  in  the  court  below,  not  sitting,  and  IR- 
WIN, J.,  absent. 


BOARD  OF  COM'RS  OF  GARFIELD  COUN- 
TY v.  PORTKIl  Pt  al. 

<Snprpmp  Court  of  Oklnlioma.    Sept.  5,  1007.) 

Error  from  District  Court.  Garfield  Coun- 
ty ;   before  Justice  .Tuuies  K.  Bcaucbamp. 

Action  liy  the  board  of  couuty  commission- 
ers of  Garfield  county,  Okl.  T..  against  Charles 
V.  Porter  and  others.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  brings  error. 
Di8niis.«ed. 

Daniel  Huett,  Co.  Atty.,  for  plaintifT  In  er- 
ror.   R.  L.  Denton,  for  defendants  in  error. 

PER  CURIAM.  This  cause  involves  tlie 
same  question  of  law  presented  In  cause  Xo. 
1.09fi.  between  the  same  parties,  decided  at 
this  term  (92  Pac.  152).    The  rcc-ord  is  in  the 


same  condition,  and  the  same  order  must  be 
entered. 

It  is  ordered  that  the  appeal  be  dismissed, 
at  the  costs  of  the  plahitlff  in  error. 


HIGGINS  T.  STREET. 
(Supreme  Court  of  Oklalioma.    Sept.  4,  1907.) 

Landlobu  and  Tenant—Bbeacii  of  Ij:ase— 

Remedies  op  Landlord. 

If  a  tenant  wronriolly  alwndons  leased 
premises  before  the  expiration  of  the  term,  the 
landlord  may,  at  his  election,  at  once  enter  and 
terminate  the  contract  and  recover  the  rent  due 
up  to  the  time  of  abandonment,  or  he  may  suffpi 
the  premises  to  remain  vacant  and  sue  on  the 
contract  for  the  entire  rent,  or  he  may  give 
notice  to  the  tenant  of  his  refusal  to  accept  n 
surrender,  when  such  notice  can  be  given,  and 
sublet  the  premises  for  the  unexpired  term  for 
the  benefit  of  the  lessee  to  reduce  his  damaxes. 

(*^5:.^'*~^°''  •^''^s  in  point,  see  Cent.  Di)?. 
vol.  32,  Landlord  and  Tenant,  {§  700,  792,  703.J 

(Syllabus  by  the  Court.) 

Appeal  from  Probate  Court,  Oklahoma 
County;    Wm.  P.  Harper,  Judge. 

Action  by  J.  O.  Street  against  R.  W.  Hlg- 
glns.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

The  defendant  in  error.  Street,  leased  the 
Alamo  Hotel,  In  Oklahoma  City,  by  written 
lease  for  a  term  of  one  year  at  a  rental  of 
1200  per  month  to  the  plaintiff  In  error,  Ilig- 
gins,  and  his  associates.  Hlggins,  with  the  con- 
sent of  Street,  sublet  the  hotel  to  Mrs.  Ted- 
ford,  who  occupied  it  for  a  few  months  and 
paid  the  rent  to  Street,  except  $50  which  was 
paid  by  Higgins  at  one  time  when  she  was  in 
default.  Street  consented  to  the  subletUng, 
but  refused  to  accept  Mrs.  Tedford  as  his 
tenant  or  to  release  Iligglns  from  payment  of 
the  rent.  When  Mrs.  Tedford  paid  him 
rent,  he  receipted  Higgins  for  the  rent  and 
gave  him  credit  for  It.  Mrs.  Tedford  vacated 
the  hotel  before  the  lease  expired,  and  noti- 
fied both  Street  and  the  agent  of  Higgins 
that  she  had  vacated  the  property.  Higgins 
was  in  California  and  had  left  his  business 
In  the  hands  of  bis  attorney,  M.  M.  Fulton,  of 
Oklahoma  City.  Mrs.  Tedford  notified  Ful- 
ton when  she  left  the  building,  and  Street 
notified  Fulton  that  he  would  hold  Higgins 
for  the  rent.  Higgins  was  notified  by  FiUton, 
but  took  no  action  in  the  matter.  Street 
then  took  pos.ses.slon,  made  some  necessary 
repairs,  and  leased  the  hotel  on  account  of 
Higgins  for  .«125  per  mouth  and  gave  him 
credit  for  this  amount  each  month  during 
the  unexpired  tenu.  This  action  is  by  Street 
to  recover  from  Higgins  on  the  original 
lease  the  rent  for  the  time  the  building  was 
unoecuriied  after  Mrs.  Tedford  vacated  it 
and  the  difference  between  the  amount  Hig- 
gins agree<l  to  pay  and  the  amount  received 
from  tlie  last  lesiioe  for  the  unexpired  term 
of  Higgins"  lease,  together  with  some  ex- 
penses incurred  in  repairs  and  in  reletting 
the  premises.  Issues  were  formed,  and  the 
case  tried  to  a  jury,  and  verdict  returned 

Digitized  by  VjOOQ  IC 


154 


92  PACIFIC  REPORTEK 


(Okl. 


In  favor  of  Street  for  the  amount  claimed 
by  him.  Judgment  was  rendered  on  the  ver- 
dict, and,  after  motion  for  new  trial  was  over- 
ruled and  exceptions  saved,  Higgins  appeals 
to  this  court. 

M.  Fulton  and  3.  S.  Jenkins,  for  plaintiff 
In  error.  Shartel,  Keaton  &  Wells,  for  de- 
fendant In  error. 

BURFOUD,  C.  J.  (after  stating  the  facts 
as  above).  The  question  of  law  Involved  is 
whether  the  action  of  lligglns,  after  the 
property  was  vacated  by  his  subtenant, 
amounted  to  an  abandonment  of  the  lease, 
and  the  action  of  Street,  in  repairing  and 
reletting  the  property  to  another  tenant,  cou- 
btltuted  either  an  eviction  or  an  acceptance 
of  the  surrender  of  the  lease.  Higgins  makes 
both  contentions:  First,  that  the  lease  was 
feurrendered  at  the  time  Street  consented  to 
the  subletting  to  Mrs.  Tedford;  and,  second, 
if  the  lease  was  not  surrendered,  that  the 
action  of  Street  in  taking  possession  and  sub- 
letting the  property  constitutes  an  eviction — 
in  either  of  which  cases  be  would  not  be  lia- 
ble for  rents  after  the  happening  of  such 
event.  These  questions  both  depend  upon 
the  particular  facts  In  the  case.  Where  a 
tenant  abandons  the  premises,  the  landlord 
may  at  his  election  consent  to  the  surrender, 
enter  and  terminate  the  contract,  and  recov- 
er the  rent  due  up  to  the  time  of  the  aban- 
donment; or  he  may  suffer  the  premises 
to  remain  vacant,  refuse  to  consent  to  a  sur- 
render, and  sue  on  the  contract  at  the  end 
of  the  term  for  the  entire  rent;  or  he  may 
give  notice  to  the  tenant  of  his  Intention 
to  hold  him  for  the  rent,  and  sublet  the 
premises  for  the  benefit  of  the  lessee  for  the 
unexpired  term,  and  give  him  credit  for  the 
rent  received  to  reduce  his  damages.  It  is 
this  last  rule  that  Street  attempts  to  invoke 
in  this  case.  While  Higgins  seems  to  have 
stood  upon  the  assumption  that  by  leasing 
the  hotel  to  Mrs.  Tedford,  and  having  Street 
consent  to  such  subletting,  he  was  released 
from  further  liability,  there  was  a  surrender 
of  the  lease.  In  our  judgment  the  uncon- 
troverted  testimony  shows  that  there  was 
neither  a  surrender  or  an  eviction.  Street 
made  no  agreement  to  release  the  lessee  at 
the  time  Mrs.  Tedford  went  Into  the  build- 
ing. The  lessees  assigned  their  contract  to 
her,  but  Street  refused  to  accept  her  as  his 
tenant  and  refused  to  release  the  lessees 
from  the  payment  of  the  rent.  He  took  what 
rent  she  paid,  receipted  to  her  In  the  name 
of  Higgins,  and  gave  Higgins  credit  for  the 
amounts  paid  by  her.  He  told  her.  and  she 
<'ommunlcated  the  statement  to  Fulton,  that 
he  was  looking  to  Higgins  for  the  rent,  and 
for  that  reason  made  out  the  receipts  to 
Higgins  and  delivered  them  to  her.  In  or- 
der to  constitute  a  surrender  there  must 
be  shown  a  mutual  agreement  between  the 
lessor  and  lessee.  A  lease  in  writing  con- 
stitutes a  written  contract,  and  the  lessee 
cannot  surrender  It  or  be  released  from  Its 


terms  without  the  consent  of  the  lessor,  and 
it  is  absolutely  essential  to  the  termination 
of  the  term  that  both  the  lessor  and  the 
lessee  agreed  to  the  surrender;  and,  when 
this  Is  shown,  the  tenant  is  no  longer  liable. 
Stewart  v.  Sprague,  71  Mich.  50,  38  N.  W. 
C73;  Bourdereaux  v.  Walker,  78  111.  App. 
C3;  Milling  v.  Becker,  96  Pa.  182;  Lane  v. 
Xelson,  1C7  Pa.  602,  31  Atl.  864;  Scheelky 
V.  Koch,  119  N.  C.  80,  23  S.  E.  713;  Liver- 
more  V.  Eddy,  33  Mo.  547;  Stewart  v. 
Sprague,  71  Mich.  50,  33  N.  W.  673;  Detroit 
Pharmacal  Co.  v.  Burt,  124  Mich.  220,  82  X. 
W.  893;  Jones  on  Landlord  &  Tenant,  S  539. 
Was  there  an  eviction?  A  number  of  the- 
authorities  hold  that  If  the  tenant  leaves 
the  premises  vacant  or  unoccupied,  and  the 
landlord  enters  without  hla  consent  and  re- 
lets the  premisps,  such  action  constitutes 
an  eviction  of  the  tenant  and  terminates  the 
lease ;  and,  in  the  absence  of  any  other  cir- 
cumstances, such  Is  the  law.  But  there  is 
another  rule  as  well  established  and  of  as  ex- 
tensive application.  In  Jones  on  Landlord 
and  Tenant,  a  recent  work  by  an  able  author, 
the  rule  Is  stated  as  follows:  section  549: 
"After  an  unauthorized  abandoimieut  by  a 
tenant,  the  landlord  may,  by  taking  proper 
precautions,  relet  to  another  without  creat- 
ing a  surrender  by  operation  of  law;  but 
he  is  not  bound  to  do  so.  In  a  recent  case 
it  was  said:  'The  rule  sanctioned  by  the  de- 
cided weight  of  authority,  if,  indeed,  tliere 
can  be  said  to  be  a  diversity  of  opinion  on 
the  subject,  is  that  the  landlord  may,  in  such 
case,  at  his  election,  relet  the  premises  upon 
the  abandonment  thereof  by  the  tenant,  in 
which  case  the  measure  of  his  damages 
will  be  the  agreed  rental  less  the  amount 
realized  on  account  of  such  reletting,  or  be 
may  permit  the  premises  to  remain  vacant 
until  the  end  of  the  term  and  recover  his  rent 
In  accordance  with  the  terms  of  the  lease.' 
Although  the  landlord  may  relet  for  the 
benefit  of  the  lessee  and  on  his  account  with- 
out releasing  him  from  his  undertakings, 
such  acts,  if  unexplained,  would  amount  to 
a  surrender  by  operation  of  law,  as  in  a 
case  where  the  lessor  accepted  the  surrender." 
In  Brown  v.  Calms,  63  Kan.  584,  66  Pac. 
639,  this  identical  question  was  Involved 
under  a  lease  which  provided  that  If  the 
lessees,  at  any  time  during  the  term,  should 
fall  to  perform  either  of  the  promises  or 
covenants,  the  lease  should  terminate  and  be 
at  an  end,  and  the  court  held  that  such  cove- 
nants were  for  the  beneflt  of  the  lessor  only, 
and  that  the  lessee  could  not.  by  failure  to 
perform  the  conditions  of  his  lease,  abrogate 
the  contract  and  thus  secure  the  advantage 
of  his  own  default,  and  that  the  landlord 
had  a  right  to  take  possession  and  lease  to 
another  tenant  for  the  purpose  of  reducing 
the  linbiUty  of  the  original  tenants,  and 
such  action  would  not  create  a  surrender  by 
oi)eration  of  law.  In  Brown  v.  Cairns,  107 
Iowa,  727,  77  N.  W.  478,  the  question  is  very 
fully  discussed  and  the  authorltJi^,^cit^d 
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sapportliig  the  rule  stated  In  Jones,  supra. 
To  the  same  effect  are:  NerriU  v.  Willis,  51 
Xeb.  162.  70  N.  W.  014;  Bowen  v.  Clarke, 
22  Or.  rm\.  30  Pac.  430,  29  Am.  St.  Rep.  625; 
Scott  V.  Beec'her  et  al..  91  Mich.  500,  52  N.  W. 
20;  UnderhlU  v.  CoUius,  132  X.  Y.  260.  30 
X.  B.  570;  Biggs  v.  Stueler.  93  Md.  100,  48 
Atl.  727;  Stewart  v.  Sprague.  71  Mich  50, 
38  X.  W.  <>73:  Ilumiston,  Keeling  &  Co.  v. 
Wheeler.  70  111.  App.  ."MO;  Respiui  v.  X»orta, 
80  Cal.  4W.  26  Pac.  007,  23  Am.  St.  Rep.  488; 
Mejer  &  Co.  v.  Smith,  33  Ark.  627;  Lertoux 
▼.  Jones  et  al..  20  La.  Ann.  539;  Scheelky 
V.  Koch,  lift  N.  C.  SO,  25  S.  E.  713;  Ger- 
hart  Co.  V.  Bre«?ht,  109  Mo.  App.  25,  84  S.  W. 
216;  Auer  v.  Peun.  99  Pii.  370,  44  Am.  Rep. 
114;  Alsup  V.  Banks,  68  Miss.  664,  9  South. 
8a>,  13  L.  R.  A.  598,  24  Am.  St.  Rep.  294; 
Stewart  v.  Sprague.  71  Mich.  .TO,  38  N.  W. 
(i73;  Stewart  v.  Sprngue,  76  Mich,  184,  42 
N.  W.  1088.  We  think  the  facts  in  this  case 
come  within  the  rule  last  stated.  Iliggius 
had  gone  to  California  and  left  his  sublessee 
in  possession  of  the  hotel.  During  his  ab- 
sence she  vacated  the  buildhig.  It  required 
attention.  The  Insurance  was  about  to  be 
invalidated.  Street  made  it  known  to  the 
attorney  and  agent  of  Higgins  that  the  pro])- 
erty  must  Y>e  occupied;  tljat  he  would  contin- 
ue to  hold  Illggins  for  the  reut.  The  property 
remained  unoccupied  for  over  a  month.  Street 
bad  a  watchman  to  stay  about  the  property 
of  nights  to  protect  it.  Iliggius  had  for  all 
practical  purposes  abandoned  the  lease.  He 
was  paying  no  reut.  and  Street  then  made 
some  necessary  repairs,  advertised  the  prop- 
erty for  rent,  and  finally  through  a  rental 
agent  procured  a  tenant  for  the  unexpired 
portion  of  the  term  and  gave  Iliggius  creillt 
on  account  for  the  reut  received.  Illggins 
came  home  before  the  tenancy  expired,  made 
no  clahn  for  the  property,  and  made  no  ob- 
jections to  the  subleasing  by  Street.  It  can- 
not be  said  that  Street  evidenced  any  purpose 
to  evict  the  lessees  or  to  release  them  from 
their  obligations.  Upon  the  other  hand,  the 
circumstances  all  show  that  he  was  studious- 
ly trying  to  avoid  releasing  them,  was  trying' 
to  preserve  the  property  and  lighten  their 
damages  as  much  as  possible. 

The  plaintiff  in  error  submitted  certain 
special  questions  to  the  Jury  to  be  answered 
under  oatli.  npon  which  they  specifically 
found  that  Fulton  was  the  agent  of  Higgins 
during  the  absence  of  Higgins,  and  charged 
with  the  control  of  the  property,  and  that 
Street  notified  Fulton  of  his  Intention  to  re- 
enter the  property  and  lease  It  on  account  of 
Higgins  on  the  original  lease.  We  think  the 
evidence  supports  the  verdict  of  the  Jury, 
and  that  there  Is  nothing  in  the  special  find- 
ings in  conflict  with  the  verdict 

The  plaintiff  in  error  objects  to  some  of 
the  instructions  given  by  the  court.  The 
Instmctions  were  in  writing,  and  consist  of 
several  separate  specific  proiwsltlons,  cover- 
ing the  entire  law  of  the  case.  The  only  excep- 
tions taken  are  as  follows:    "Defendant  ex- 


cepted to  tbe  instructions  given  the  jury  by 
the  court."  This  was  not  a  sufficient  objec- 
tion. Glaser  v.  Glaser,  13  Okl.  389,  74  Pac. 
944;  McCabe  &  Steen  Const.  Co.  v.  Wilson, 
17  Okl.  3.-5,  87  Pac.  320. 

The  defendant  presented  four  separate  re- 
quests for  instructions  to  the  jury,  each  of 
which  was  refused,  and  this  refusal  Is  al- 
leged as  error.  The  first  request  is  in  direct 
conflict  with  the  rule  of  law  we  have  stated 
herein,  and  it  was  proi>erIy  refused.  Re- 
quest No.  2  Is  also  in  conflict  with  the  rule 
that  a  landlord  may,  under  any  conditions, 
re-enter  and  lease  the  premises  for  the  bene- 
fit of  the  lessor.  Request  No.  3  is  embraced 
in  and  entirely  covered  by  the  general  in- 
structions given  by  the  court.  Request  No. 
4  is  also  la  conflict  with  the  principle  we 
have  adopted  in  this  opiulon.  There  was  no 
prejudicial  error  In  refusing  these  requests. 

The  only  other  contention  of  plaintiff  In 
error  is  that  the  court  erred  In  permitting 
the  plaintiff,  Street,  to  testify  as  to  what 
his  purpose  or  intention  was  in  taking  pos- 
session and  reletting  the  proiJerty.  We  ttilnk 
this  was  comitetent  testimony.  His  purpose 
or  Intention  was  a  materiiil  question  in  re- 
lation to  his  action  in  taking  possession  of 
the  vacant  propertj'  before  the  expiration  of 
the  lease,  and,  where  It  is  proper  to  Inquire 
Into  or  determine  the  intent  of  a  person.  It 
Is  proper  to  permit  such  person  to  testify  as 
to  his   Intent 

We  find  no  error  in  the  record.  The  case 
apiiears  to  have  been  tried  fairly  and  im- 
partially, the  evidence  is  sulBcieut  to  support 
the  verdict,  the  instructions  fairly  and  fully 
state  the  law,  and  the  judgment  should  be 
affirmed. 

The  judgment  of  the  probate  court  of  Ok- 
lahoma county  is  affirmed,  at  the  costs  of 
the  plaintiff  in  error.  All  the  Justices  con- 
cur, except  IRWIX,  J.,  absent. 


HIGGINS  V.  STREKT. 
(Supreme  Court  of  Oklahoma.    Sept.  4,  1007.) 

Tbial/— Ordeb  of  Pboof— Discretion. 

In  an  action  for  a  balance  due  upon  a  writ- 
ten contract,  where  payment  is  not  pleaded  as 
a  defense,  the  trial  court  at  the  besinninK  of  the 
trial  ruled  that  the  burden  of  proof  was  upon 
the  defendant,  which  ruling  of  the  court  was 
acquiesced  in  by  both  plaintiff  and  defendant 
without  objection,  and  the  defendant  thereupon 
introduced  his  evidence,  which  tended  to  show 
a  less  Indehteduess  than  that  claimed  by  plain- 
tiff. Ilrld,  ttiat  it  was  not  material  error  there- 
after for  the  court  to  admit  proof  by  the  plain- 
tiff of  the  amount  due  upon  contract  sueff  on. 
FEd.  Note.— For  cnses  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  g  138;  vol.  3,  Appeal  and  Error. 
H  2918-2927.] 

(Syllabus  by  the  Court) 

Error  from  Probate  Court,  Oklahoma  Coun- 
ty;   Wm.  P.  Harper,  Judge. 

Action  by  J.  G.  Street  against  R.  W.  Hig- 
gins.    From   a  Judgment   for  plaintiff,  de- 
fendant brings  error.     Affirmed,      ^^-^-s,^ 
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M.  Fulton  and  J.  g.  Jenkins,  for  plaintiff 
in  error.  Sliartel,  Kenton  &  Wells,  for  de- 
fendant in  error. 

GILLETTE,  J.  Tills  action  was  brought 
and  tried  in  tiie  probate  court  of  Olvlaboina 
county  to  recover  the  sum  of  $770,  a  bal- 
ance alleged  to  be  due  upon  a  rental  contract 
for  real  estate.  The  petition  set  out  the 
lease,  and  the  answer  In  the  first  paragraph 
denied  every  allegation  c-ontaine<l  in  the 
plaintiff's  petition.  The  second  and  third 
and  fourth  paragraplis  containe*!  allegations 
whicli  confessed  the  contract  and  original 
liability  thereunder,  but  i)resentc>d  grounds 
for  the  avoidance  of  liability  for  tliat  part 
of  the  rent  alleged  to  be  due  and  unpaid. 
A  trial  was  had  in  said  court,  wlierein  the 
defendant  wholly  failed  to  establish  bis 
grounds  of  defense,  and  Judgment  was  enter- 
ed for  the  plaintlir  in  tlie  amount  sued  for. 
The  answer  of  defendant  was  not  verified, 
and  the  trial  court,  at  the  beginning  of  the 
trial,  upon  the  question  l)eing  presented,  held 
that  the  burden  was  on  the  defendant,  which 
was  accepted  by  the  defendant  wltliout  ob- 
jection. The  proof  offered  by  the  defend- 
ant tended  to  show  a  less  sum  due  and  un- 
paid, for  the  time  the  proiJerty  was  occu- 
pied under  the  lease,  than  was  claimed  in 
the  petition.  After  the  testimony  for  the  de- 
fendant was  all  offered,  the  plaintiff  was 
called  as  a  witness  and  was  interrogated 
touching  the  amount  due  and  unpaid  thereon, 
to  which  the  defendant  objected  ui)on  the 
ground  that  it  was  too  late  in  the  procedure 
of  that  case  for  the  plaintiff  to  be  heard 
upon  the  question  of  the  amount  due,  which 
objection  being  overruled,  the  defendant  e.'c- 
cepted  and  brings  the  case  to  this  court  with 
no  other  point  involved. 

Counsel  for  defendant  in  error  in  tlieir 
brief  object  to  the  consideration  of  this  case 
bj'  this  court  for  the  reason,  as  they  state, 
that  the  caae-iimde  nowhere  amtains  a  state- 
ment that  it  contains  ail  the  evidence,  citing 
Lumber  Co.  v.  Lumber  Co..  1«  Okl.  90,  84  Pac. 
1093.  Without  such  an  allegation,  under  the 
authority  cited,  the  cause  could  not  be  con- 
sidered; but,  upon  examination  of  the  case- 
made,  we  find,  upon  the  first  page  of  what 
is  denominated  the  case-made,  the  following 
provision:  "Case-Made.  The  following  pages 
and  record  contains  a  true  and  correct  state- 
ment of  all  the  pleadings  filed,  orders  made, 
evidence  received,  Judgments  entered,  rul- 
ings, exceptions  and  proceedings  had,  from 
the  beginning  to  the  end  of  the  cause,  in 
case  No.  2,1.'50.  styled  J.  G.  Street.  Plaintiff, 
v.  W.  E.  Higgins,  Defendant,  in  the  probate 
court  of  Okiahonm  county,  O.  T.,  and  same 
is  as  follows."  This,  we  think,  n  sufficient 
allegation  of  the  fact  that  the  record  does 
contain  all  the  evidence  offered  ui)on  the 
trial  of  the  case. 

Toucliiug  the  exception  of  the  defendant  to 
the  rule  of  the  court  which  authorized  tlie 
plaintiff  to  introduce  testimony  in  reference 


to  the  amount  due  and  unpaid  npon  the 
lease,  after  the  defendant  had  iutrmluc-ed 
his  evidence,  we  think  the  defendant  was  not 
in  position  to  present  such  objection  and  ex- 
ception. The  answer  presented  no  question 
of  payment;  the  general  denial  therein  not 
ijeing  sufficient  to  present  such  an  Issue. 
See  WItiton  v.  Myers,  8  Okl.  421,  58  I'ac. 
(^4.  wliere  this  court  holds  as  follows :  "Pay- 
ment Is  always  matter  of  defense,  and  as  a 
general  rule  must  be  siieclfically  pleaded 
and  proven  by  bim  who  claims  payment." 
trnder  the  terms  of  the  contract,  the  amount 
sued  for  was  due  unless  payment  bad  been 
made,  and  there  was  no  plea  of  payment. 
T'nder  this  status  of  the  case,  when  called 
for  trial,  the  court  ruled,  npon  the  presen- 
tation of  the  question,  that  the  burden  of 
proof  was  upon  the  defendant,  and  the  de- 
fendant without  objection  or  exception  as- 
sumed the  burden  and  offered  bis  testimony, 
which  tended  to  show  a  less  sum  due  on  the 
contract  than  that  claimed  by  plaintiff.  The 
court  thereupon,  over  the  objection  of  de- 
fendant, permitted  the  plaintiff  to  go  upon 
the  stand  and  testify  as  to  the  amount  due. 
which  being  established,  the  court  entered 
Judgment  for  it.  In  this  we  are  unable  to 
perwive  reversible  error. 

The  Judgment  of  the  lower  court  is  af- 
firmed. All  the  Justices  concurring,  exceiit 
GARBER,  IRWIN,  and  HAIXER,  JJ.,  ab- 
sent 


ELDRIDGE  v.  RQBERTSOX  et  at. 
(Supreme  Court  of  Oklahoma.    Sept.  20,  1907.) 

1.  Taxation  — Tax  Deeds  —  Recitals  —  Va- 
lidity. 

A  tax  deed,  which  does  not  show  uiwn  its 
face  the  amount  for  which  the  tract  or  parcel 
of  land  wliich  it  purports  to  convey  was  sold, 
is  for  that  reason  void. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §  1514.] 

2.  Same. 

While  a  nuraljer  of  lots  sold  for  taxes  to 
the  same  individual  may  be  included  in  one  tax 
deed,  the  deed  must,  on  its  face,  show  affirma- 
tively that  the  different  lots  were  sold  separate- 
ly, and  also  the  amount  for  which  each  lot  was 
sold. 

[Ed.  Note.— For  cases  in  i>oint.  see  Cent.  Dig. 
vol.  45,   Taxation,   §«   1512,  1513.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Logan  Coun- 
tj-;    before  Justice  Jno.  H.  Burford. 

Condemnation  proceedings  by  the  Denver, 
Enid  &  Gulf  Railroad  Company  against 
(Jeorge  C.  Eldridge  and  A.  D.  Adams.  W. 
8.  Robertson  intervened,  claiming  the  pro- 
ceeds of  certain  lots.  From  the  judgment, 
Eldridge  brings  error.  Reversed  and  re- 
manded. 

See  37  Pac.  W.9. 

Deverenx  &  Hlldreth,  for  plaintiff  In  er- 
ror. Cotteral  &  Hornor,  Houston  &  Buckner, 
and  Buckner  &  Buckner,  for  defendants  in 
error. 
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Bt'RWELL,  J.  Lots  numbered  16,  17, 
and  18,  In  block  numbered  26,  in  the  city 
of  Guthrie  (proper),  were,  by  the  town-site 
board,  deeded  to  George  C.  Eldrldge.  These 
lots  were  sold  on  execution  Issued  out  of 
the  probate  court  of  Logan  county  and  pur- 
chased at  the  execution  sale  by  one  W.  S. 
Rob<'rtson.  Subsequently,  lots  17  and  18, 
In  block  26,  referred  to  above,  were  sold  for 
taxes,  and  a  tax  deed  Issued  therefor  to  one 
N.  F.  Prazler,  who  conveyed  the  same  by 
quitclaim  deed  to  one  A.  D.  Adam!<.  The 
Denver,  Enid  ft  Gulf  Railroad  Company 
condemned  all  three  of  these  lots  and  paid 
the  condemnation  money  Into  court.  El- 
drldge and  Robertson  claimed  all  of  the  con- 
demnation money,  and  Adams  claims  the 
condemnation  money  for  lots  17  and  18 
through  the  tax  deeds  therefor  made  to 
Frazler.  her  grantor.  The  trial  court  first 
tried  the  Issue  between  Eldrldge  and  Robert- 
son and  fomid  In  favor  of  Robertson,  and 
then  tried  the  issues  between  Adams  and 
the  other  parties  as  to  lots  17  and  18,  and 
found  In  favor  of  Adams;  and,  as  the 
lots  were  of  equal  value,  two-thirds  of  the 
condemnation  money  was  ordered  paid  to 
Adams,  and  one-third  to  Robertson.  Ap- 
peals were  prosecuted  to  this  court,  and  on 
September  6,  1906,  this  court,  in  the  case  of 
Eldrldge  v.  Robertson  (not  officially  report- 
ed) 87  Pac.  659,  reversed  the  Judgment  of 
the  trial  court  In  so  far  as  It  decreed  the 
rights  of  Robertson  to  be  paramount  to  those 
of  Eldrldge.  The  court  held  therein  that 
the  probate  court  had  no  power  to  decree 
the  sale  of  real  estate  on  execution.  This 
appeal  involves  the  rights  of  Adams  to 
the  proceeds  of  lots  17  and  18;  the  contest' 
In  relation  thereto  being  between  her  and 
Eldrldge.  As  stated  before,  Mrs.  Adams 
claims  under  a  tax  deed  executed  by  the 
county  treasurer  to  N.  F.  Fraaler.  If  this 
deed  is  valid,  then  she  is  entitled  to  the 
condemnation  money  for  lots  17  and  18; 
otherwise  the  proceeds  should  go  to  El- 
drldge, the  original  owner  of  the  lots. 

The  tax  deed  to  Frazier.  under  which 
Mrs.  Adams  claims,  so  far  as  necessary  to 
consider,  is  in  the  followhig  language: 
"Whereas,  N.  F.  Prazler,  did  on  the  11th 
day  of  October,  A.  D.  190*,  produce  to  the 
undersigned,  Joseph  Stiles,  treasurer  of  the 
county  of  Logan,  in  the  territory  of  Okla- 
homa, a  certificate  of  purchase  In  writing 
t>earlng  date  of  the  4tb  day  of  October, 
1802,  signed  by  L.  F.  Laveity,  who  at  tlie 
last  mentioned  date  was  treasurer  of  said 
county,  from  which  it  appears  that  N.  F. 
Frazier  did.  on  the  4th  day  of  October,  1802, 
purchase  at  public  auction,  at  the  county 
treasurer's  office  In  sifld  county,  the  tract, 
parcel  or  lot  of  land  lastly  in  this  indenture 
described,  and  which  lots  were  sold  to  N. 
F.  Frazier  for  the  sum  of  one  hundred  eigh- 
ty-four and  «»/ioo  dollars,  being  the  amount 
due  on  the  following  lots  of  laud,  returned 
delinquent    for    nonpayment    of    taxes,    and 


costs  and  charged  for  the  year  1891.  to  wit: 
Lot  5,  block  1,  lot  6,  block  1,  lot  19,  block 

9,  lot  5,  block  10,  lot  0,  blwk  10,  lot  21,  block 

10,  lot  22,  block  10,  lot  8,  block  11,  lot  4. 
block  13,  lot  6,  block  13,  lot  24,  block  15,  lot 
3,  block  16,  lot  4,  block  17,  lot  21,  block  19. 
lot  5,  block  21,  lot  7,  block  22,  lot  S.  block 
22,  lot  16,  block  24,  lot  17.  block  24.  lot  IS, 
block  24,  lot  18,  block  25,  lot  17,  block  20, 
lot  18,  block  26,  lot  3,  block  32,  lot  11,  block 
35,  lot  10,  block  45,  lot  3,  block  55,  lot  5, 
block  6J5,  lot  6,  block  65,  lot  4,  block  68, 
lot  20,  block  68,  lot  21,  block  70,  lot  1,  block 
74,  lot  4,  block  74,  lot  18,  block  87,  lot  19, 
block  87,  lot  20,  block  87,  all  in  Guthrie  prop- 
er." This  deed  was  duly  re<'orded  in  the 
office  of  the  register  of  deeds  on  XoveuilK-r 
20,  1894.  Is  it  void  upon  its  face?  This 
court  had  occasion  to  consider  a  deed  which 
was  exactly  in  the  form  of  the  one  in  this 
case,  In  an  opinion  prepared  by  Mr.  Justice 
Gillette,  in  the  case  of  Lowenstein  v.  Sex- 
ton, 90  Pac.  904.  The  court,  after  setting 
out  a  (-opy  of  the  deed  in  so  far  as  necessary 
to  determine  the  point  involved,  used  the 
following  language:  "The  deed  conveyed  six 
separate  parcels  of  land  which  were  not 
contlRUOus,  and  recited  that  they  were  sold 
to  plalutlfl",  Lowenstein,  for  the  sum  of 
$13;{.78,  on  the  !5d  day  of  Septeniber,  1894, 
at  the  office  of  the  comity  treasurer.  The 
lot  In  question  was  sold  for  $43.«i3,  whlcii 
fact  is  not  reclte<l  In  tlie  deed,  but  is  shown 
by  evidence  produced  upon  the  trial.  It  is 
urged  that  it  was  not  necessary  to  the  valid- 
ity of  the  deed  to  this  lot  that  the  amount 
for  which  It  was  sold  should  have  been  re- 
cited therein.  The  statute  governing  the 
e.tecution  of  tax  deeds  (section  5657,  St.  1893) 
provides  tliat  the  tax  deed  shall  be  substan- 
tially in  the  form  which  is  set  forth  in  that 
section,  and  which  provides  that  the  sum  for 
which  the  property  was  sold  should  be  set 
forth.  It  was  not  substantially  in  that  form 
If  it  failed  to  set  out  the  amouut  for  which 
the  property  was  sold.  The  tax  deed  un- 
der consideration  does  not  do  this,  but  does 
set  out  the  total  sum  for  which  the  six 
several  tracts  described  In  the  deed  were 
sold.  The  language  of  the  statute  Is  man- 
datory in  its  terms  and  tenor,  and  has 
not  been  complied  with  In  this  resj)ect.  so 
far  as  the  lot  In  question  is  concerned,  as 
shown  by  the  face  of  the  deed.  This  court 
in  Weeks  v.  Murkie,  6  Okl.  714,  52  I'a«\ 
929,  uses  the  following  language:  'We  find 
that  the  tax  deed  upon  Its  face,  by  Its  terms, 
purports  to  convey  property  not  contlgti- 
ous,  which  was  Jointly  sold  for  taxes.  Such 
fact,  so  found,  is  sufficient  to  invalld.ite  the 
deed.' " 

The  deed  in  the  case  now  luuler  con- 
sideration shows  that  a  large  number  of  lots, 
including  lots  17  and  18  In  block  26.  were 
sold  to  N.  F.  Frazier  for  the  sum  of  ?184.88. 
There  is  nothing  in  the  deed  that  shows 
the  sura  for  which  either  of  these  lots  were 
sold.    Under  the  declslo^^i^.^^  i^^SJ^O^K 
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was  necessary.  Lots  In  a  city  must  be  listed 
and  assessed  separately.  Prazier  v.  Prince, 
8  Okl.  253,  58  Pac.  751.  And  while  a  number 
of  lots  sold  for  taxes  to  the  same  individ- 
ual may  be  Included  In  one  deed,  the  deed 
must  on  Its  face  show  afflnnatlvely  that  the 
different  lots  were  sold  separately,  and  also 
the  amount  for  which  each  lot  was  sold. 
The  deed  in  the  case  before  us  states  that 
the  "lots  (describing  all  of  the  lots  Included 
In  the  deed)  were  sold  to  N.  F.  Frazler  for 
the  sum  of  one  hundred  eighty-four  and 
"s/ioo  dollars,  being  the  amount  due  on  the 
following  lots  of  land,  to  wit."  This  lan- 
guage Indicates  a  sale  of  all  the  lots  to- 
gether at  one  time.  Therefore  the  deed  is 
void,  and  neither  Frazler  or  his  grantee, 
Adams,  could  claim  the  proceeds  of  the  lot 
imdcr  It,  as  against  the  real  owner,  El- 
d  ridge. 

In  the  case  of  Lowensteln  v.  Sexton,  supra, 
the  record  showed  a  separate  sale  of  the  lots; 
but,  because  the  deed  failed  to  recite  the 
amount  for  which  tlie  particular  lot  sold, 
it  was  held  to  be  void. 

Upon  this  authority,  the  judgment  of  the 
lower  court  in  the  case  now  under  consider- 
ation is  hereby  reversed,  and  the  cause  re- 
manded with  direction  to  proceed  In  con- 
formity with  this  opinion.  Costs  taxed  to 
Adams.  All  of  the  Justices  concurring,  ex- 
cept BURFORD,  C.  J.,  who  presided  at  the 
trial  below,  not  sitting,  and  IRWIN,  J.,  ab- 
sent. 


RANDALL  CO.  v.  GLENDENNING  et  al. 

(Supreme  Court  of  Oklahoma.    Sept.  20,  1907.) 

1.  Bills  and  Notes— Nosneootiable  Notes 
— Transfeb  —  Bona  Fide  ruRCiiASEB  —  De- 
fenses. 

A  nonnepotiable  note,  transferred  to  an  m- 
xtocent  purchaser  before  maturity  and  for  a 
valuable  consideration,  without  notice,  either 
actual  or  con»tructi%-e,  to  the  maker  thereof.  Is 
subject  to  all  the  legal  defenses  which  miRht  be 
interposed  against  the  note  in  the  hands  of  the 
original  payee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7.  Bills  and  Notes,  |§  751-7C0.] 

2.  AioBTOAGES  —  Assignment  —  Execution 
— R  ecord— Notice. 

The  recording  of  an  aaslRnment.  by  a  cor- 
poration, of  a  mortgage,  without  the  attesting 
of  the  secretary  of  said  corporation,  as  required 
by  running  section  021,  p.  S.'?!,  Wilson's  Rev. 
&  Ann.  St.  Okl.  1!K)3,  is  not  constructive  notice. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Noble  County; 
before  Justice  Bayard  T.  Ilainer. 

Action  by  the  Randall  Company,  a  corpora- 
tion, against  .Tohu  Gleudenning  and  others. 
From  a  judgment  for  defendants,  plaintiff 
brings  error.    Affirmed. 

This  action  is  brought  by  the  above-named 
plalnticr  in  error  upon  a  promissory  note,  in 
writing,  made,  executed,  and  delivered  by  the 
said  defendants  in  error,  John  Glendennlng 
and  Cora  Glendennlng,  his  wife,  on  July  24, 
1900,  by  the  terms  of  which  the  eaid  John 


Glendennlng  and  wife  agreed  to  pay  the  Bnn- 
nell  &  Eno  Investment  Company,  a  corpora- 
tion, or  order,  the  sum  of  $500  on  the  1st  day 
of  August,  1907,  with  interest  at  5%  per 
cent  per  annum,  payable  semiannually,  on 
the  1st  day  of  each  and  every  August  and 
February  after  the  date  of  said  note,  as  evi- 
denced by  coupon  interest  notes  for  $13.80 
each,  attached  to  the  principal  note,  number- 
ed 1  to  14,  inclusive,  and  by  the  terms  of 
which  said  principal  note  the  eald  defend- 
ants in  error  agreed  to  pay,  in  event  said 
notes  be  placed  in  the  hands  of  an  attorney 
for  collection,  the  sum  of  10  per  cent  addi- 
tional attorney's  fees,  and  also  in  event  there 
should  be  a  default  in  the  iwyment  of  princi- 
pal or  interest,  as  the  same  became  due,  ac- 
cording to  the  terms  and  tenor  of  said  note, 
then  the  whole  sum  thereby  evidenced  should 
t)ecome  immediately  due  at  the  option  of  the 
legal  holder  of  said  note,  and  should  bear  in- 
terest from  the  date  of  such  default  at  the 
rate  of  10  per  cent  per  annum  antil  paid, 
which  note  was  secured  by  a  real  estate 
mortgage  of  even  date  herewith,  executed  in 
due  form  by  the  said  defendants  in  error, 
upon  the  following  described  real  estate  and 
premises  located  in  Noble  county,  Okl.  T^  to 
wit :  The  N.  W.  %  of  section  11  in  township 
22  N.  of  range  2  W.  of  the  Indian  Meridian, 
which  said  mortgage  was  on  the  24th  day  of 
July,  1900,  recorded  in  book  6  of  Mortgages, 
at  page  34  of  the  Records  of  said  Noble  coun- 
ty, Okl.  T.  The  plaintiff  in  error,  the  Ban* 
dall  Company,  a  corporation,  pleading  title 
to  said  notes  and  mortgages,  by  reason  of 
the  Indorsement  of  said  notes  by  th^  Bun- 
nell &  Eno  Investment  Company,  and  by  rea- 
son of  the  written  assignment  of  said  mort- 
gage duly  executed  by  the  Bunnell  &  Eno 
Investment  Company,  on  the  31st  day  of 
August,  1900,  which  said  assignment  of  said 
mortgage  Tras  thereafter,  on  the  14th  day  of 
March,  1902,  filed  for  record  in  the  office  of 
said  register  of  deeds  of  said  Noble  county, 
Okl.,  and  recorded  in  book  1  of  Assignments, 
p.  11,  and  declaring  a  default  in  the  terms  of 
said  note  because  of  the  fact  that  Interest 
coupon,  due  August  1,  1902,  for  $1^80,  with 
all  other  Interest  coupon  notes  then  due,  were 
not  paid,  and  asking  for  judgment  against 
the  defendants  on  acconut  of  said  principal 
note  and  interest  coupon  note  due  August  2, 
1902,  and  for  an  attorney's  fee  of  10  per  cent, 
additional,  for  costs  of  suit,  and  for  a  decree 
of  foreclosure  of  said  real  estate  mortgage 
upon  the  premises  aforesaid.  The  defendants 
thereafter,  and  within  due  time,  filed  their 
answer  to  the  petition  of  the  plaintiff,  alleg- 
ing that  on  January  16,  1902.  they  had  paid 
off  said  principal  note  and  coupon  notes  at 
the  office  of  the  Bunnell  &  Eno  Investment 
Company,  and  denying  that  the  plaintiff  in 
error  was  the  owner,  at  said  date,  in  good 
faith,  for  value,  of  the  notes  and  mortgage 
in  controversy,  and  also  denying  that  the  as- 
signment of  said  mortgage  was  a  valid  as- 
signment by  the  said  Bunnell  &.EnoJ[nxfe8t- 
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ment  Company,  for  the  reason  that  tbe  same 
was  not  attested  by  the  secretary  of  said  cor- 
poration, under  the  corporate  seal,  and  fur- 
ther alleging  that  the  Bunnell  &  Eno  Inrest- 
ment  Company,  at  the  said  date,  to  wit,  the 
date  upon  which  said  defendants  In  error 
paid  off  and  discharged  said  principal  and 
coupon  notes,  was  the  agent  of  the  holder  of 
said  notes,  the  plaintiff  in  error  here,  and, 
as  such,  received  the  money  in  payment  there- 
of, and  praying  the  court  that  the  plaintiff  in 
enror  take  nothing  by  its  action  on  said  notes, 
and  mortgage  and  praying  afflrmatlvely  that 
said  notes  and  mortgage  be  by  the  court  set 
aside,  canceled,  and  held  for  naught.  To 
this  answer  the  said  plaintiff  in  error  filed 
its  reply  in  due  time  In  said  court,  alleging 
that  the  said  Bunnell  &  Eno  Investment  Com- 
pany never  was  its  agent  for  the  collection 
and  receipt  of  the  moneys  In  payment  of  said 
note  from  the  defendants  In  error,  and  fur- 
ther alleging  that  it  was  on  and  before  the 
date  of  the  payment  made  by  the  said  de- 
fendants in  error  to  the  Bunnell  &  Eno  Tn- 
vestment  Company  the  purchaser  of  said 
notes  and  mortgage  for  value  received,  and 
In  the  due  and  regular  course  of  business, 
and  further  alleges  that  contemporaneous 
with  the  execution  of  the  note  and  mortgage 
by  the  said  defendants,  which  Is  sued  on  in 
this  action,  the  said  defendants  did  make, 
execute,  acknowledge,  and  deliver  a  certain 
written  instrument,  by  the  terms  of  which 
they  did  apiwlnt  and  nominate  one  H.  D. 
Price,  of  Oklahoma  City,  Okl.,  who  was  then 
and  there  the  territorial  agent  of  said  Bun- 
nell &  Eno  Investment  Company,  their  true 
and  lawful  attorney  in  fact  for  them  and  in 
their  stead  to  negotiate  said  loan,  evidenced 
by  the  notes  and  mortgage  sued  on  herein, 
and  further  empowered  their  said  attorney 
in  fact,  the  said  H.  D.  Price,  to  look  after 
the  said  loan,  insurance,  taxes,  remittance 
of  Interest,  and  principal  to  the  person,  per- 
sons, or  corporations  from  whom  they  pro- 
cured money  and  all  payments  made  to  said 
corporation  or  their  successors  In  business 
to  be,  at  the  risk  of  the  said  defendants,  and 
In  all  dealings  with  said  loan  said  Bunnell  & 
Eno  Investment  Company,  or  their  successors, 
to  be  the  agents  of  the  said  defendants,  which 
said  liMtrument  in  writing  is  attached  to  said 
reply  as  an  exhibit,  and  will  be  found  at  page 
27  of  the  case-made,  and  further  alleging  that 
this  plaintiff  in  error  did,  pursuant  to  said 
power  of  attorney  and  contract  of  agency, 
purchase  said  notes  and  mortgage  for  value, 
prior  to  the  date  of  their  maturity,  and  that 
the  said  defendants  had  paid,  through  H.  D. 
Price,  at  Oklahoma  City,  Okl..  their  attor- 
ney for  the  transmission  to  the  Bunnell  & 
Eno  Investment  Company  of  the  moneys  in 
payment  of  said  notes  and  mortgage  afore- 
said, long  after  the  transfer  of  said  notes  to 
this  plaintiff  in  error  for  value,  and  that  the 
payment  thereof  was  made  by  reason  of  said 
contract  or  agency  In  writing  at  the  risk  of 
the  defendant  in  error.    The  defendants  in  er- 


ror then  filed  their  motion  for  Judgment  on  the 
pleadings,  which  motion  was,  by  the  consider- 
ation of  the  court  on  May  25,  1905,  sustained, 
and  accordingly  Judgment  was  altered  against 
this  plaintiff  in  error  toT  costs,  and,  further, 
the  court  ordered,  upon  said  answer  of  the 
defendants,  that  the  mortgage  sued  on  herein 
be  set  aside,  annulled,  and  canceled,  to  re- 
view which  ruling  of  the  court  on  said  mo- 
tion for  Judgment  the  plaintiff  in  error  du- 
ly perfected  this  appeal. 

W.  P.  Wilson  and  H.  E.  Elder,  for  plaintiff 
in  error.  W.  M.  Bowles,  for  defendants  In 
error. 

IKWIN,  J.  (after  stating  the  facts  as 
above).  The  contention  of  plaintiff  in  error 
is  that  the  action  of  the  court  in  sustaining 
the  motion  for  Judgment  on  the  pleadings  In 
favor  of  the  defendant  was  error  for  the  rea- 
son the  pleadings  show  that  the  note  in  ques- 
tion was  transferred  by  the  original  payee, 
Bunnell  &  Eno  Investment  Company,  to 
plaintiff  in  error  prior  to  the  payment,  and 
that  at  the  time  said  payment  was  made  by 
the  defendant  the  Bunnell  &  Eno  Investment 
Company  were  not  the  owners  of  the  note, 
and  had  no  right  to  collect  the  moneys  due 
thereon.  But  we  take  the  rule  of  law  to  be 
that  where  a  nonnegotlable  note  Is  trans- 
ferred to  another,  although  that  party  Is  an 
innocent  purchaser,  and  the  transfer  Is  made 
before  maturity  and  for  a  valuable  consider- 
ation, yet.  If  made  without  notice,  either  ac- 
tual or  constructive,  to  the  makers  thereof. 
It  Is  subject  to  all  the  legal  defenses  which 
might  be  interposed  against  the  note  in  the 
bands  of  the  original  payee.  Now,  If  this 
note  Is  a  nonnegotlable  note,  and  under  the 
facts  as  shown  by  the  pleadings  In  the  case, 
the  original  payee,  Bunnell  &  Eno  Invest- 
ment Company,  could  not  recover  thereon, 
then  the  plaintiff  In  error  could  not  recover, 
unless  the  pleadings  show  that  the  defend- 
ants had  either  actual  or  constructive  notice 
of  the  assignment  by  Bunnell  &  Eno  Invest- 
ment Company,  to  plaintiff  in  error. 

That  this  note  is  a  nonnegotlable  note  is 
conceded  by  counsel  for  plaintiff  in  error  In 
their  brief,  on  page  G,  at  the  bottom  of  the 
page,  at  the  very  outset  of  their  arguuicut, 
In  which  they  confess  that  this  court  lias  de- 
cided that  a  note  In  terms  similar  to  the  one 
in  suit  here  Is  a  nonnegotlable  note,  and 
they  concede  that  this  Is  conclusive  in  this 
case,  and  conseciuently  that  this  is  a  non- 
negotiable  note  under  the  laws  as  Interprete<l 
by  the  Supreme  Court  of  this  territory.  Now, 
this  being  conceded,  then  the  otlier  i)roi)osi- 
tlon  that,  unless  It  can  be  shown  that  the 
defendants  In  the  court  below  had  actual  or 
constructive  notice  of  the  transfer  of  the 
note  from  the  Bunnell  &  Eno  Investment 
Company  to  plaintiff  In  error,  a  payment  by 
the  defendants  in  error  to  the  original  hold- 
er of  the  note  would  be  a  complete  defense 
to  an  action  on  the  n^te.^.^J^l^is^^^^i^f ^ 
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case  of  Dlckerson  \.  Iliggins  et  al.,  82  Pac 
fV49.  15  Okl.  588,  in  the  syllabus,  uses  this  lan- 
jSuiiKf :  "Wbere  tbe  makers  of  a  nonnego- 
tiable  note  and  Interest  coupons  have  nei- 
ther actual  nor  constructive  notice  of  the  as- 
signment of  the  note  and  coupons,  or  of  the 
mortgage  securing  the  same,  proof  of  the 
jmyment  of  the  note  and  coupons  to  the  pay- 
ee in  accordance  with  the  terms  and  tenor  of 
the  note  and  mortgage  Is  a  complete  defense 
to  an  action  uix>u  the  same."  Now,  the 
pleadings  In  this  case  concede  that  the  pay- 
ment in  full  of  this  note,  both  principal  and 
Interest,  was  made  by  the  defendants  to  the 
Bunnell  &  Eno  Investment  Company,  the 
original  payees  in  the  note.  The  pleadings 
further  disclose  that  the  only  assignment  of 
this  note  and  mortgage  which  was  ever  re- 
corded was  one  which  was  not  attested  by 
the  secretary  of  said  corporation  as  required 
by  running  section  921,  p.  331,  Wilson's  Rev. 
&  Ann.  St.  Okl.  1903.  That  section  of  the 
statute  provides :  "Every  deed  or  other  in- 
strument affecting  real  estate,  executed  by  a 
coriwratlon,  except  when  executed  by  an  at- 
torney in  fact,  must  be  attested  by  the  secre- 
tary or  clerk  of  such  corporation  with  the 
c-ori)orate  seal  attached."  The  pleadings  in 
this  case  disclose  that  this  section  of  the 
statute  was  not  complied  with,  or  any  at- 
tempt made  to  comply  with  It.  Now,  we 
think  the  rule  Is  that,  where  the  statute 
I>oints  out  the  manner  In  which  an  Instru- 
ment filed  for  record  must  be  attested,  in  or- 
der to  be  of  any  avail  as  notice  to  the  parties 
interested  and  the  public  generally,  It  must 
be  attested  in  the  manner  required  by  stat- 
ute. This  court  in  the  case  of  Richardson 
V.  Shelby,  3  Okl.  08,  41  Pac.  378,  in  the  syl- 
labus, on  page  70,  say:  "In  order  to  have  the 
effect  of  notice  to  creditors,  a  chattel  mort- 
gage, or  copy  of  it,  must  be  such  as  is  by  the 
statute  declared  to  be  sufficient  and  effective 
for  that  purpose,  and  the  registry  must  have 
been  made  In  compliance  with  the  law,  other- 
wise the  registry  will  be  treated  as  a  mere 
nullity."  Constnictive  notice  from  the  rec- 
ord being  dependent  upon  purely  statutory 
provisions,  it  naturally  follows  that  effect 
will  not  be  given  to  any  and  e\-ery  recorded 
instrument,  but  only  to  such  as  fall  witliin 
the  statute.  If  an  Instrument  be  not  of  a 
kind  authorized  by  law  to  he  recorded  or  not, 
though  within  the  contemplation  of  the  stat- 
ute It  be  not  entitletl  to  record  because  of  It.i 
defective  execution  or  failure  to  comply  with 
s<jme  of  the  prerequisites  to  entitle  It  to  be 
made  a  matter  of  record.  It  will  be  treated 
as  a  nullity,  and  will  not  operate  to  give 
<()nstructive notice.  In  24  American  &  English 
Ency.  of  Law  (2d  Ed.)  p.  100,  this  doctrine  is 
enunciated:  "In  order  that  the  effects  of 
registration  may  attach  to  an  instrument,  it 
must  be  a  valid  instrument;  the  record  of  a 
void  instrument  is  of  no  effect.  Where  sign- 
ing and  sealing  are  necessary  to  the  validity 
of  a  deed,  mortgage,  or  other  Instrument, 
such  Instrument  is  not  entitled  to  record  un- 


less it  be  properly  signed  and  sealed."  Un- 
der our  statute,  the  only  persons  authorized 
to  execute  an  instrument  affecting  real  es- 
tate made  by  a  corporation  must  be  an  at- 
torney In  fact  of  said  corporation,  or  by  the 
president  or  vice  president  of  said  corpora- 
tion, and  their  signature  must  be  attested  by 
the  secretary  or  clerk  with  the  seal  attached ; 
so  the  signature  of  two  officers  of  a  corpo- 
ration must  be  signed  to  every  instnuueut 
affecting  real  estate,  otherwise  the  same  la 
void,  and  a  void  Instrument,  under  the  aa- 
thorlties,  is  not  eligible  of  record. 

Another  very  strong  reason  why  this  as- 
signment and  the  recording  of  it  should  not 
in  equity  be  allowed  to  affect  the  rights  of 
the  defendants  is  that  the  pleadings  disclose 
that  the  payments  made  by  the  defendants 
were  made  in  January,  1902,  and  this  aa- 
signment  of  the  mortgage  by  Bunnell  &  Eno 
Investment  Company,  to  plaintiff  in  error 
was  not  made  a  matter  of  record  until  March 
14,  1902,  about  two  months  after  the  pay- 
ments were  made.  So,  under  the  admissions 
of  the  pleadings,  the  payment  of  the  prhici- 
pal  and  interest  of  this  note  was  made  by 
the  defendants  to  the  Bunnell  &  Eno  In- 
vestment Company,  the  original  payees  of 
the  note,  without  any  actual  or  constructive 
notice,  as  the  recording  of  this  assignment 
which  was  not  made  a  matter  of  record  until 
two  months  after  the  payment  was  made 
could  not  be  held  to  be  constructive  notice, 
and  there  is  nowhere  any  claim  in  the  plead- 
ings made  that  actual  notice  of  the  assign- 
ment was  ever  given  to  the  defendants. 
Hence  we  think  the  action  of  the  district 
court  In  rendering  Judgment  on  the  pleadings 
in  favor  of  the  defendant  is  fully  sustained 
by  the  law. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  district  court  is  affirmed,  at  the 
costs  of  the  plaintiff  in  error.  All  the  Jus- 
tices c-oncurring,  excepting  IIAINER,  J., 
who,  having  tried  the  case  below,  took  no 
part  in  this  decision,  and  PANCOAST  and 
GARBER,  JJ.,  absent 


RYIAND   V.   ARKANS.VS    CITT   MILLING 
CO. 

(Supreme  Court  of  Oklahoma.    Sept.  20,  1907.) 

1.  EXEOrriOX— SlTppr.KNtESTART   Proceedinqs 

— I'Roi'KRTV  Applicable  to  Judgmknt. 
Uu(I«T  proofi'diiiKs  in  aid  of  execution  based 
upon  a  sliowiuK  that  the  judgment  debtor  has 
in  his  po»>-i«!«ion  and  under  his  control  property 
not  exemitt  from  execution  which  he  refnses  to 
apply  in  iMiyment  of  tlie  judgment,  the  court 
is  not  auth()ri/.i!d  to  make  an  order  dirpcting  the 
judgment  dPl)tor  to  apply  propert.v,  the  title  to 
which  is  shown  to  be  in  a  third  party.  The 
judgment  debtor  can  only  be  ordered  to  apply 
rty.  the  title  to  which  is  in  him,  and  which 


he  IS  competent  to  deliver. 

2.  Writ  of  Error  — Orders  Reviewable  — 

Sl'PPLRMENTARY  rROCKEUIT^OS. 

An  order  directing  the  judgment  debtor  to 
apply  certain  property  to  the  satisfaction  of  the 
judgment,  made  in  proceedings  in  aid  of  execu- 
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tioD,  ts  an  older  affecting  a  subetantial  rJKht, 
made  in  a  special  proceeding  in  a  case  after 
jadKment,  and  is  appealable. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  i  801.] 

(S.vllabus  hj  the  Coort.) 

Error  from  Probate  Court,  Logan  County; 
C.  AV.  Goodrich,  Judge. 

Proceedings  supplementary  to  execution  by 
the  Arkansas  City  Milling  Company,  a  cor- 
poration of  Arkansas  City,  Kan.,  against 
Benjamin  F.  Ryland.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  brings  error. 
Reversed  and  remanded. 

This  is  a  proceeding  supplemental  to  an 
execution  to  compel  the  satisfaction  of  a 
judgment.  The  plaintiff  filed  an  affidavit  on 
July  21,  1903,  from  which  It  appears  that  on 
the  li3tb  day  of  July,  1898,  a  Judgment  was 
rendered  In  the  probate  court  of  Logan  coun- 
ty In  favor  of  the  Arkansas  City  Milling 
Company,  against  Benjamin  F.  Ryland  for 
the  sum  of  $290.89  and  costs  of  suit  taxed 
at  $2.50,  with  interest  at  6  per  cent,  per  an- 
num until  paid;  that  an  execution  was  is- 
sued thereon  and  placed  in  the  bands  of  the 
sheriff  of  Logan  county  for  service ;  that  the 
sheriff  returned  said  execution  unsatisfied; 
that  the  debt  at  the  date  of  the  aflldavlt 
amounted  to  the  sum  of  $380.66 ;  that  Ryland 
was  a  resident  of  Logan  county,  where  said 
Judgment  was  rendered;  and  that  the  said 
Benjamin  F.  Ryland,  Judgment  debtor,  has 
property  which  be  unjustly  refuses  to  apply 
towards  the  satisfaction  of  said  Judgment, 
and  a  request  was  made  for  an  order  direct- 
ing the  defendant  to  appear  and  answer  un- 
der oath  concerning  his  said  property.  Bas- 
ed upon  said  affidavit,  the  probate  Judge  is- 
sued an  order  directing  the  Judgment  debt- 
or to  appear  before  said  Judge  on  the  27tb 
day  of  July,  1903,  then  and  there  to  answer 
under  oath  concerning  his  property,  and  the 
application  of  such  property  to  the  payment 
of  plaintiff's  Judgment,  interest,  and  costs. 
Pursuant  to  said  order,  on  the  27th  day  of 
July,  1003,  the  Judgment  del)tor,  Ryland,  ap- 
peared, and,  after  introducing  certain  pre- 
liminary proof,  the  plaintiff  caused  Ryland  to 
be  sworn  as  a  witness  and  proceeded  to  ex- 
amine him  as  to  his  property.  He  testified 
that  he  made  homestead  entry  upon  the  E.  % 
and  the  S.  W.  ^,  of  section  13,  township  17 
N.,  range  4  W.,  and  made  final  proof  there- 
on; that  he  conveyed  this  land  to  his  wife 
to  enable  her  to  borrow  some  money ;  that 
she  mortgaged  the  tract  for  $C0O.  and  traded 
for  another  tract  the  X.  W.  %  of  section  7, 
township  17  N.,  range  3  W. ;  that  these  trans- 
actions occurred  about  three  yeai-s  previous- 
ly ;  and  that  his  wife  was  still  the  owner  of 
said  tracts  of  land.  He  aim  testified  that  his 
wife  was  the  owner  of  the  N.  E.  %  of  section 
13,  township  17  N.,  range  5  W.,  and  also  cer- 
tain lots  In  the  town  of  Crescent,  upon  which 
is  located  a  cotton  gin;  that  his  wife  rented 
the  farms  and  had  them  cultivated,  while 
be  managed  the  cotton  gin  for  her  upon  a 
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monthly  salary  of  $40;  that  each  of  the 
pieces  of  real  estate  was  mortgaged  for  from 
$400  to  $700  each,  and  the  income  from  the 
farms  and  cotton  gin  business  had  mostly 
been  consumed  in  operating  and  living  ex- 
penses ;  that  he  owned  no  property  whatever, 
and  bad  In  the  real  estate  only  the  value  of 
a  team  of  mules  and  some  other  insignificant 
articles.  The  homestead  was  shown  to  be 
worth  $3,000,  another  of  the  farms  $2,500, 
and  the  other  $700.  It  appeared  that  Mrs. 
Ryland  had  accumulated  all  this  property 
from  the  $600  borrowed  by  her  upon  the 
homestead,  and  the  efforts  of  her  husband  act- 
ing as  her  manager.  She  also  owned  some 
live  stock  and  farm  implements.  Upon  this 
showing,  the  probate  court  found  as  follows : 
"  *  •  •  That  the  said  Benjamin  F.  Ryland 
has  property,  consisting  of  the  N.  W.  %  of 
section  7,  township  17  K,  range  3  W.,  of  the 
Indian  Meridian,  the  N.  E.  %  of  section  13, 
in  township  17  N.,  range  3  W.,  of  the  Indian 
Meridian,  and  certain  property  in  Crescent, 
In  said  county,  consisting  of  cotton  gin  and 
the  lots  upon  which  it  Is  situate,  not  exempt 
by  law  from  execution,  and  in  addition  to 
any  current  wages ;  that  all  of  said  property 
Is  the  product  of  his  skill,  labor,  and  manage- 
ment, and  is  in  addition  to  the  keep  of  him- 
self and  family ;  and  that  the  same  should  be 
applied  to  the  payment  of  the  Judgment,  In- 
terest, costs,  and  accruing  costs  In  the  above- 
entitled  action."  Upon  said  finding  the  fol- 
lowing order  was  made:  "It  is  therefore 
considered,  ordered,  and  adjudged  by  the 
court  that  the  same  shall  be  applied,  and  the 
said  Benjamin  F.  Ryland  is  hereby  directed 
and  ordered  to  so  apply  said  property  and  to 
pay  said  Judgment,  interest,  and  costs,  and 
accruing  costs,  within  30  days  from  the  date 
hereof — to  which  order  the  defendant  at  the 
time  excepted."  From  this  last  order  the  ap- 
peal is  taken  to  this  court. 

Jno.  Devereux  and  John  J.  Ilildreth,  for 
plaintiff  in  error.  Herod  &  Soward,  for  de- 
fendant in  error. 

BUBFORD,  C.  J.  (after  stating  the  facts  as 
above).  The  first  contention  of  plaintiff  in  er- 
ror is  that  the  proof  having  shown  that  the  ti- 
tle to  the  property  was  in  Mrs.  Ryland,  who 
was  not  a  party  to  the  proceeding,  the  court 
had  no  power  to  order  Ryland  to  apply  it  to  the 
satisfaction  of  the  Judgment.  These  proceed- 
ings are  based  upon  certain  statutory  i)ro- 
visions.  It  is  provided  In  section  4C74,  Wil- 
son's St.  19(13:  "After  the  issuing  of  an 
execution  against  property  and  upon  the 
affidavit  of  the  Judgment  creditor,  his  agent 
or  attorney  that  the  Judgment  debtor  has 
property  which  he  unjustly  refuses  to  apply 
toward  the  satisfaction  of  the  Judgment,  the 
probate  Judge  or  Judge  of  the  district  court 
of  the  county  in  which  the  order  may  be 
served,  may,  by  order,  require  the  Judgment 
debtor  to  appear  at  a  time  and  place  in  said 
county,  to  answer  concerning  the  some,  and 
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such  proceedings  may  thereupon  be  had  for 
the  application  of  the  property  of  the  Judg- 
ment debtor  toward  the  satisfaction  of  the 
judgment  as  hereinafter  prescriljed."  Sec- 
tion 4C81 :  "The  Judge  may  order  any  prop- 
erty of  the  Judgment  debtor,  not  exempt  by 
law.  In  the  bands  either  of  himself  or  any 
other  person  or  corporation,  or  due  to  the 
judgment  debtor,  to  be  applied  toward  the 
satisfaction  of  the  Judgment,  and  may  en- 
force the  same  by  proceedings  for  contempt 
In  case  of  refusal  or  disobedience."  It  was 
pursuant  to  the  authority  conferred  by  these 
sections  that  the  probate  court  made  the  or- 
der herein  complaiued  of.  There  are  other 
provisions  of  the  same  statute  authorizing 
proceedings  against  third  persons  who  may 
be  indebted  to  or  have  property  belonging  to 
the  Judgment  debtor,  and  for  the  apix)int- 
ment  of  a  receiver  where  necessary  for  the 
purpose  of  making  conveyances,  disposing 
of  property  or  of  conserving  rents  and  prof- 
its, but  none  of  these  steps  were  resorted  to, 
and  we  are  confined  to  the  bare  question 
whether  the  court  can.  In  proceedings  In  aid 
of  execution,  order  a  Judgment  debtor  to  aiv 
ply  proi>erty,  the  title  to  which  is  In  another, 
to  the  payment  of  his  Indebtetlnoss,  even 
though  it  be  found  that  It  was  fraudulently 
conveyed  for  the  pui-pose  of  defeating  the 
Judgment.  It  was  said  In  the  O'Connell  Case, 
49  Kan.  415,  30  Pac.  4.j0,  which  was  a  habeas 
corpus  proceeding  to  discharge  from  an  order 
adjudging  the  Judgment  debtor  In  contempt 
for  failure  to  comply  with  an  order :  "There 
are  two  fatal  objections  to  the  order  of  the 
Judge  committing  the  petitioner  to  tlie  Jail 
of  Shawnee  county.  The  order  does  not 
specify  the  kind  of  property  or  state  the 
amount  of  money  the  petitioner  had  in  his 
possession,  neither  does  It  do.scribe  the  prop- 
erty under  his  control.  This  we  think  was 
necessary.  He  may  not  have  had  property 
and  money  sufficient  to  satisfy  the  Judgment. 
If  he  had  not.  It  would  hanlly  be  contended 
that  he  should  be  Imprisoned  for  refusing  to 
comply  with  an  order  that  he  was  powerless 
to  obey.  In  proceedings  In  aid  of  execution, 
where  an  examination  has  resulted  In  the 
disclosure  that  the  debtor  unjustly  refuses  to 
apply  money  or  property  whicli  he  has  in  bis 
posse.-Jslon  or  under  his  control  to  the  satis- 
faction of  a  Judgment  rendered  against  him, 
the  practice  Is  for  the  court  or  Judge  to  order 
the  Judgment  dol)tor  to  deliver  over  a  suffi- 
cient sum  of  money  or  turn  out  property 
enough  to  satisfy  such  Judgment  and  costs, 
and  then,  if  he  willfully  disobeys  such  order, 
the  same  may  be  enforced  by  proceedings  for 
contempt,  and  under  .such  proceedings  the 
dl'^trlct  Judge  may  commit  him  to  the  Jail  of 
the  county  until  tlie  Judgment  and  costs  are 
satisfied."  In  the  case  of  In  re  Burrows,  33 
Kan.  C75,  7  Pac.  148.  the  court  was  careful 
to  say  that  the  Judgment  debtor  could  be 
compelled  to  apply  money  or  property  In  bis 
iMssesslon  or  xuidor  his  personal  control. 
Under  a  statute  similar  In  terms  and  bay- 


ing for  Its  object  the  same  purpose,  Jadge 
Denlo,  In  Haynor  v.  James,  17  N.  Y.  317, 
said :  "The  general  object  of  the  proceeding 
is  to  enable  the  creditor  to  enforce  the  execu- 
tion of  a  Judgment  already  obtained.  Before 
a  stop  can  be  taken,  a  competent  court  must 
have  adjudged  against  the  debtor  the  amount 
of  debt  or  damages  claimed.  The  magistrate 
before  whom  the  proceedings  are  had  can 
give  no  Judgment  or  make  any  order  affect- 
ing in  the  slightest  degree  the  rights  of  any 
person  claiming  to  bold  property  under  title 
derived  from  the  debtor.  The  remedy  afford- 
ed the  creditor  is  the  compelling  of  the  debt- 
or, under  pain  of  Imprisonment,  to  hand  over 
for  the  use  of  the  creditor  to  be  sold  and 
applied  on  the  Judgment  such  pro|>erty  as  he 
may  own,  and,  to  create  a  trustee  for  the 
creditors  In  whose  name  the  trustees  of  the 
debtor  or  persons  owing  bhn  or  having  bis 
proi)erty  In  their  bands,  may  be  prosecuted 
for  the  benefit  of  the  creditors.  •  •  •  In 
the  summary  proceedings  under  considera- 
tion, all  litigation  between  the  creditor  and 
a  third  person  is  prohibited.  It  is  only  in 
cases  of  proI>ert^'  held  confessedly  and  naked- 
ly for  the  use  of  tlie  debtor  that  the  process 
can  operate  at  all  upon  a  third  person.  The 
officer  can  try  no  question  of  trust  or  fraud." 
In  Barnard  v.  Kobbe,  54  N.  T.  516,  It  was 
said:  'To  authorize  an  order  under  section 
297  of  the  Code,  the  proi)erty  to  be  applied 
to  the  payment  of  the  Judgment  must  belong 
to  the  Judgment  debtor.  If  any  other  party 
claims  an  adverse  Interest  in  It,  the  question 
must,  by  the  very  terms  of  the  statute,  be 
settled  In  an  action  to  be  tried  according  to 
the  ordinary  forms  of  law.  Enough  a|»peared 
upon  tlie  examination  of  Kobbe  to  show  ei- 
ther that  Amsteln  had  not  even  prima  facie 
title  to  the  money,  or  that  the  plaintiff  claim- 
ed an  Interest  in  It.  In  either  case  the  order 
was  made  without  authority  of  law."  In 
Rodman  v.  Henry,  17  N.  Y.  4S2,  It  was  held 
that :  "Where,  on  examination  of  a  Judg- 
ment debtor  under  proceedings  supplemental 
to  execution.  It  api)ears  that  he  is  In  posses- 
sion avowedly  as  tlie  agent  of  a  third  person 
of  property  claimed  by  such  person  under  a 
paper  title  opparently  good.  It  is  Improper  to 
order  a  delivery  of  the  property  to  the  re- 
ceiver. The  proper  remedy  is  for  the  re- 
ceiver to  bring  an  action  against  the  claim- 
ant to  test  the  question  of  o\vnership." 

It  was  decideil  by  the  Supreme  Court  of 
Wisconsin  in  Blabon  et  al.  v.  Gilchrist,  C7 
Wis.  38,  29  X.  W.  220,  as  follows:  "The  pro- 
visions of  section  303r>,  which  authorizes  the 
court  or  judse  to  order  any  property  of  the 
Judgment  debtor  in  the  hands  of  himself  or 
any  otlier  person  to  be  applied  towards  the 
satisfaction  of  the  Judgment,  does  not  con- 
flict with  such  intent,  as  it  Is  clear  from 
reading  the  whole  section  that  such  power 
can  only  be  exercLsed  In  those  proceedings 
when  there  is  no  dispute  about  the  owner- 
ship of  the  property  or  as  to  tlie  amount  of 
the  debt  due  to  tlic  Judgment  debtor  by  such 
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third  person.  The  proceeding  so  far  as  It  is 
an  adversary  proceeding  is  solely  against  the 
Jndgiuent  debtor,  and  no  Issue  can  be  tried 
by  the  commissioner  between  a  third  person 
and  the  plaintiffs  In  the  Judgment,  as  to  the 
fact  whether  such  third  person  has  property 
In  his  hands  belonging  to  the  defendant." 

The  Supreme  Court  of  Ohio,  under  the 
same  statute,  has  adopted  the  same  rule  of 
practice.  In  White  v.  Gates,  42  Ohio  St.  109, 
the  court.  In  commenting  upon  the  right  of 
a  third  jierson  claiming  the  property  sought 
to  be  reached,  said:  "The  proceeding  in  the 
probate  court  was  not  such  suit,  or  a  sub- 
stitute for  It,  but  a  proceeding  summary  in 
its  character,  in  the  natiire  of  a  proceed- 
ing in  rem,  designed  to  appropriate  the  proij- 
erty  of  a  judgment  debtor  In  the  hands  of 
a  third  person,  to  the  payment  of  the  judg- 
ment, where  the  person  having  possession  of 
the  proiierty  asserts  no  claim  to  It  and  vol- 
untarily assents  to  such  appropriation.  And, 
while  the  judge  may  order  the  person  having 
the  property  to  deliver  the  same  to  a  re- 
ceiver, although  the  person  so  having  pos- 
session claims  to  own  It,  the  judge  has  no 
power  to  enforce  the  order  as  for  a  contempt 
however  plain  It  may  seem  to  him  that  such 
claim  of  ownership  is  wholly  unfounded, 
but  the  receiver  must  resort  to  the  ordinary 
remedy  by  action."  And  this  ruling  is  fur- 
ther supported  by  Union  Bank  v.  t'nlou 
Bank,  6  Ohio  St  254;  Edgartou  v.  Ilnuua, 
11  Ohio  St.  323. 

The  Supreme  Court  of  North  Carolina,  In 
Coates  Bros.  v.  Wlllces,  92  N.  C.  376,  con- 
struing a  similar  statute,  says:  "If  It  appear 
that  the  debtor  has  funds  or  property  In  his 
own  hands,  the  court  may  by  proper  order 
apply  the  same  to  the  judgment;  but,  if  the 
title  to  the  property  alleged  or  claimed  to  be 
that  of  the  debtor,  in  fraud  of  creditors.  In 
such  waj'  as  that  It  cannot  be  promi>tly  reach- 
ed by  execution  or  the  order  of  the  court, 
then  a  receiver  may  be  appointed  at  once." 

California  has  adopted  practically  the  same 
rule.  Parker  v.  Page,  3S  Cal.  522;  Hartumn 
V.  Olvera,  61  Cal.  001;  Ex  parte  Hollis.  59 
Cal.  405;  McDowell  v.  Bell,  86  Cal.  C15,  25 
Pac.  128. 

The  state  of  Nevada  has  the  same  statu- 
tory provisions,  and  the  Supreme  Court  of 
that  state,  in  Haggerman  v.  Tong  Lee.  12  Ner. 
331,  said:  "When  these  various  sections  are 
considered  together,  it  seems  perfectly  plain 
that  the  judge  or  referee  can  only  order  prop- 
erty to  be  applied  to  the  satisfaction  of  the 
judgment  when  the  debtor's  title  thereto  is 
clear  and  imdlsputed.  If  the  plaintilT  only 
claims,  as  in  this  case,  that  the  person  under 
examination  is  Indebted  to  the  judgnieut 
debtor,  then  the  judge  or  referee  can  only 
order  such  person  to  pay  over  the  money 
when  such  person  admits  the  indebtedness 
and  acknowledges  his  ability  to  pay  the 
amount  due,  or  these  facts  are  established 
by  other  equally  clear  and  indisputable  evi- 
dence.   If  there  i&  any  dilute  as  to  the  own- 


ership of  the  property,  or  If  the  person  -pro- 
ceeded against  In  good  faith  denies,  the  debt, 
neither  the  judge  nor  the  referee  has  any 
power  or  authority  whatever  In  these  pro- 
ceedings to  decide  the  disputed  question  and 
order  the  proiierty  delivered  or  money  ad- 
judged to  be  due  to  be  paid  over  In  sails- 
faction  of  the  judgment."  The  following 
cases  announce  the  same  doctrine:  Thompson 
et  al.  V.  Guenthuer  et  al.,  5  S.  D.  504,  59  N. 
W.  727;  Allen  v.  Trltch  et  al.,  5  Colo.  222; 
Stems  V,  Eaton,  17  N.  Y.  Supp.  687,  63  Hun, 
626;  Sliannon  v.  Steger,  78  N.  Y.  Supp. 
163,  75  App.  Dlv.  279;  Roy  v.  Baucus,  43 
Barb.  (N.  Y.)  310;  Winters  v.  McCarthy,  2 
Abb.  N.  C.  (N.  Y.)  357;  Wallace  et  al.  v. 
McLaughlin,  43  Pac.  109,  12  Utah,  411. 

These  decisions,  construing  statutory  pro- 
visions either  Identical  or  similar  to  ours, 
are  unanimous  In  holding  that  in  proceed- 
ings in  aid  of,  or  supplemental  to,  execution, 
where  the  inquiry  is  based  upon  an  averment 
that  the  judgment  debtor  withholds  property 
or  has  in  his  possession  property  which  he 
refuses  to  apply  to  the  payment  or  satisfac- 
tion of  the  judgment  it  Is  discovered  that  he 
has  property  to  which  a  third  party  claims 
title,  or  which  Is  not  under  his  personal 
control,  the  court  has  no  power  to  order  him 
to  turn  It  over  to  the  officer  or  to  direct  him 
to  apply  it  to  the  judgment  In  this  case  the 
exauiiuatlou  of  the  judgment  debtor  develop- 
ed the  fact  that  he  has  no  proiierty  In  his 
possession  except  the  real  estate  described  in 
the  order,  tlie  title  to  which  was  In  his  wife, 
and  he  was  making  no  claim  to  it  However 
nmch  the  court  may  have  been  convinced  that 
the  property  was  fraudulently  held  by  the 
wife  and  that  the  judgment  debtor  was  In 
fact  the  owner,  such  question  could  only  be 
determined  in  a  proceeding  where  the  wife 
was  a  party  and  had  her  day  in  court  to 
have  her  rights  and  interests  determined. 
He  could  not  apply  this  property  because  the 
title  was  not  In  him,  and  the  court  should 
not  order  him  to  do  an  act  which  required 
of  him  the  Imiwssible.  The  probate  court 
erred  in  making  the  ordet  apjiealed  from  in 
this  cause.  The  courts  of  the  different  states 
are  not  in  harmony  as  to  the  remedy  in  such 
cases.  Some  hold  that  the  judgment  creditor 
should  obtain  tlie  appointment  of  a  receiver 
and  get  leave  of  the  court  for  the  receiver 
to  sue  tlie  third  party  to  recover  the  i»roperty 
fraudulently  hold  or  held  as  trustee  for  the 
judsuient  debtor.  All  hold  that  the  judg- 
ment creditor  may  have  his  suit  in  equity 
to  set  aside  the  fraudulent  conveyance  and 
subject  the  property  to  the  payment  of  the 
judgment  The  statute  (.section  4678,  Wil- 
son's Uev.  &  Aun.  St.  19U3),  gives  the  addi- 
tional right  to  the  judgment  creditor  to  com- 
pel third  persons  indebted  to  or  having  prop- 
erty of  the  judgment  debtor  to  submit  to  an 
examination  in  resiiect  thereto.  Such  pro- 
ceediugs  are  recognized  in  other  jurlsdictlona 
17  Cyc.  1430. 

The  defendant  in  error  contends^ 
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ordet  appealed  from  !n  this  case  Is  not  a 
final  order,  and  Is  not  such  an  order  as  from 
which  an  appeal  will  lie.  In  defining  a  final 
order  from  which  an  appeal  will  lie,  it  is 
provided  in  section  4735,  Wilson's  Rev.  & 
Ann.  St  1903:  "An  order  affecting  a  sub- 
stantial right  in  an  action,  when  such  order 
In  effect  determines  the  action  and  prevents 
a  judgment,  and  an  order  affecting  a  sub- 
stantial right,  made  in  a  special  proceeding, 
or  upon  a  summary  application  after  judg- 
ment, Is  a  final  order  which  may  be  vacated, 
modified,  or  reversed,  as  provided  in  this  ar- 
ticle." The  order  in  this  case  Is  "an  order 
affecting  a  substantial  right,  made  In  special 
proceeding  after  Judgment,"  and  Is  a  final 
order  and  appealable.  Knight  v.  Xash,  22 
Minn.  452;  Lamonte  v.  Pierce,  34  Wis.  483; 
Forbes  v.  Wiilard,  54  Barb.  (S.  Y.)  520;  Mo- 
Knight  V.  Knlsely,  25  Ind.  330,  87  Am.  Dec. 
364;  Cook  v.  Citizens'  Nat.  Bank,  73  Ind.  260; 
West  Side  Bank  v.  Pugsley,  47  N.  Y.  368. 

The  order  and  judgment  of  the  probate 
court  of  Logan  county  is  reversed,  at  the 
costs  of  defendant  In  error,  and  the  cause  is 
remanded  for  such  further  proceedings  as 
may  be  authorized  by  law.  All  the  Justices 
concur,  except  PANCO.\ST  and  QARBER, 
JJ.,  absent 


PRINCE  V.  GOSNELI,. 

(Supreme  Court  of  Olflahoma.    Sept.  5,  1907.) 

SPECinc  Pebformance— Contract— Validity 
—Alienation'  by  Homesteader. 

A  contract  by  a  homesteader  to  alienate  a 
portion  of  the  tract  while  occupied  by  him  as 
such,  when  he  shall  acnuire  title  from  the  Unit- 
ed States,  is  against  public  policy  and  void,  and 
no  action  either  at  law  or  equity  can  be  predi- 
cated thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specilic  Performance,  {  173.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Comanche 
County;  before  Justice  F.  E.  Gillette. 

Action  by  J.  E.  Prince  against  R.  Ii.  Gos- 
nell.  From  a  judgment  for  defendant,  plain- 
tiff brings  error.     Afllrmed. 

R.  J.  Ray  and  J.  A.  Fain,  for  plaintiff  in 
error.  Ahem  &  Hetzel  and  McElhoes  &  Fer- 
ris, for  defendant  in  error. 


GARBER,  J.  J.  E.  Prince,  the  appellant, 
was  plaintiff  in  the  court  below,  and  the 
appellee,  R.  Ij.  Gosnell,  was  defendant.  The 
plaintiff  filed  his  amended  petition  in  the 
district  court  of  Comanche  county,  to  which 
a  demurrer  was  interposed  by  the  defendant 
From  a  judgment  sustaining  the  demurrer 
and  dismissing  the  action,  plaintiff  appeals. 
The  election  of  plaintiff  to  stand  upon  his 
amended  petition  presents  but  one  question 
in  this  court  for  consideration,  viz.:  Does 
the  amended  petition  state  facts  sufficient  to 
constitute  a  cause  of  action?  The  petition 
substantially  alleged  that  the  plaintiff  was 


the  equitable  owner  of  lot  21,  in  blodc  24, 
In  the  town  of  Frederick,  in  Comanche 
county,  Okl.  T.;  that  on  the  6th  day  of 
August  1901,  the  Kiowa,  Comacbe  and 
Apache  Reservation  was  opened  to  settle- 
ment; that  during  that  year  the  defendant. 
Gosnell,  Blsmark  Houssels,  and  certain  other 
persons  associated  with  them,  and  known 
as  the  Frederick  Townslte  Company,  enter- 
ed Into  an  agreement  and  understanding 
with  themselves  and  with  the  Bes  Line 
Construction  Company,  a  corporation,  to  ac- 
quire title  to  a  tract  of  land  In  Comanche 
county,  Okl.  T.,  along  the  line  of  the  Black- 
well,  Enid  &  Southwestern  Railroad,  which 
was  then  being  constructed  through  said 
country,  and  to  open  up  said  tract  for  town- 
site  purposes  for  their  Joint  use  and  benefit, 
and  to  share  In  a  division  of  the  lots  and 
the  proceeds  arising  from  the  same.  It  was 
agreed  that  the  town  of  Frederick  should  be 
located  on  said  tract  of  land,  and,  as  a  con- 
sideration to  Gosnell,  Houssels  and  the  Bes 
Line  Townslte  Company  agreed  to  cause  a 
depot  to  be  located  on  said  tract  and  th« 
town  to  be  made  a  station  on  said  line  of 
road.  In  pursuance  of  said  agreement  and 
understanding.  It  was  alleged:  That  the 
said  R.  L.  Gosnell  did  acquire  title  to  the 
N.  W.  %  of  section  16,  in  township  2  S.  of 
range  17  W.  of  the  Indian  Meridian,  in  said 
Comanche  county,  Okl.  T.,  and  had  the  same 
surveyed  and  platted  into  a  townslte  known 
as  the  town  of  Frederick,  for  the  common 
use  and  benefit  of  all  the  parties  actively 
engaged  in  promoting  said  town.  That  about 
the  time  said  town  of  Frederick  was  opened 
up,  as  aforesaid,  the  town  of  Hazel  was  laid 
out  and  opened  up  about  one-half  mile  south 
of  said  town  of  Frederick  on  the  line  of 
said  railroad,  and  both  towns  became  oc- 
cupied by  many  trades  and  businesses,  and  a 
strong  rivalry  existed  between  them  for 
supremacy ;  the  occupants  and  property  own- 
ers In  both  places  well  knowing  that  both 
towns  could  not  prosper  in  such  close  prox- 
imity, and  that  the  abandonment  of  the 
one  meant  the  survivi.1  and  prosperity  of 
the  other.  That  on  the  4th  day  of  April, 
1902,  and  for  a  long  time  prior  thereto,  plain- 
tiff owned  several  business  lots  In  said  town 
of  Hazel,  on  one  of  which  he  had  a  store- 
bouse  and  was  carrying  on  a  mercantile 
business  therein,  and  was  using  his  means 
and  Influence  In  promoting  the  town  of 
Hazel.  That  on  said  day,  for  the  purpose 
of  inducing  the  plaintiff  to  move  his  store- 
house and  business  from  Hazel  to  Frederick, 
to  and  upon  the  lot  In  said  town  of  Frederick 
to  be  selected  by  him  under  a  contract  here- 
inafter set  forth,  and  In  consideration.  In 
substance,  that  he  would  do  so,  the  said 
Blsmark  Houssels,  for  and  as  manager  of 
the  said  Frederick  Townslte  Company,  and 
for  their  Joint  common  use  and  benefit 
agreed  in  writing  with  plaintiff,  as  follows: 
"(Josnell,  O.  T.,  4-4-1902.  I  hereby  agree 
to  give  Tom  Goddard  and  J.  E.  Prince  one 
Digitized  by  VjOOQ  IC 


Okl.) 


PRINCE  V.  G08NBLL. 


163 


lot  each,  to  be  selected  by  them  ont  of  the 
Frederick  Townsite  Company  property,  re- 
serving only  such  lots  ns  hare  houses  on 
them,  and  the  comer  lot  by  the  side  of  Mc- 
Curdy's  {rro<'ery  store.  [Signed]  B.  Houssels, 
for  Frederick  Townsite  Company."  That 
for  the  pnriwse  of  carrj-ing  ont  the  agree- 
iiieut  between  Gosnell,  Iloussels,  the  Bes 
Line  Townstte  Company,  and  the  Frederick 
Townsite  Company,  the  said  R.  S.  Gosnell, 
Bismark  Iloussels,  and  tlieir  said  associates 
did  Induce  the  plaintiff  herein,  among  others 
similarly  situated,  to  abandon  said  townsite 
of  Hazel  In  order  that  It  might  be  shown  that 
there  was  no  townsite  near  the  proposed 
townsite  of  Frederick,  and  that  It  was  neces- 
sary to  establish  a  townsite  upon  the  said 
tract  of  land  as  shown  by  the  application  of 
Robert  Gosnell  to  commute  said  tract  for 
townsite  purposes,  and  for  the  purpose  of  se- 
curing a  patent  to  said  land  under  the  act  of 
Congress  of  May  11,  1902,  extending  the  pro- 
visions of  the  act  of  May  2,  1800,  to  and 
making  it  applicable  to  said  lands,  aud  for 
the  purpose  of  avoiding  the  formal  resub- 
mission of  townsite  proof  In  support  of  his 
said  application,  and  to  secure  patent  iipon 
the  original  proof  submitted,  the  said  R.  L. 
Gosnell  showed  to  the  Secretary  of  the  In- 
terior that  the  tract  was  at  the  time  actually 
occupied  for  townsite  purposes,  and  that 
those  i)ersons  who  had  formerly  occupied  the 
townsite  of  Hazel,  including  this  plalntllf. 
had  abandoned  said  townsite  of  Hazel,  and 
were  actually  at  the  time  occupying  lots  in 
the  said  proposed  townsite  of  Frederick  and 
engaged  In  trade  and  bnsiness  thereon,  and 
because  of  such  showing  the  honoruble  Sec- 
retary of  the  Interior  caused  a  patent  to  be 
issued  for  said  tract  to  the  defendant,  R.  L. 
(Josnell,  for  townsite  purposes,  and  by  rea- 
son of  the  Issuance  of  said  patent  to  said 
defendant  for  towiislte  puriwses  and  under 
tlie  proof,  as  aforesaid,  a  constructive  trust 
was  created  in  favor  of  tlie  occupants  of  the 
lots  of  said  townsite  of  the  lots  which  they 
were  at  that  time  occupying  for  the  puriwse 
of  trade  and  business,  and  especially  this 
plaintiff,  who,  under  the  terms  of  the  con- 
tract with  the  defendant,  had  entered  upon 
and  selected  lot  21,  In  block  24,  in  said  town 
of  Frederick,  which  was  one  of  the  lots 
opened  for  selection  by  plaintiff  under  said 
written  agreement,  and  had  moved  his  store- 
bouse  thereon,  and  was  occupying  the  same, 
and  by  reason  of  the  facts  set  forth,  of  the 
Issiwnce  of  a  patent  to  said  tract  of  land 
to  said  Gosnell  for  townsite  puriwses,  as 
aforesaid,  a  constructive  tntst  was  created 
In  the  said  R.  L.  Gosnell  for  the  use  and 
benefit  of  the  plaintiff  of  said  lot  21,  in 
block  24,  In  the  town  of  Frederick.  Plaintiff 
further  alleged  that,  while  the  legal  title  to 
the  town  of  Frederick  was  taken  and  vested 
in  the  defendant,  R.  L.  Gosnell,  it  was  part- 
nership property  held  by  him  for  the  com- 
mon use  and  benefit  of  himself,  the  Bes  Line 
Townsite  Company,  Bismark  Uoussels,  and 


certain  other  persons  associated  with  them, 
known  as  the  Frederick  Townsite  Company, 
and  that  the  legal  title  to  said  lot  21,  in 
block  24,  still  remains  in  the  said  R.  L. 
Gosnell,  and  that  he  falls  and  refuses  to 
convey  the  same  to  this  plaintiff.  Where- 
fore plaintiff  prayed  for  the  title  to  said 
lot,  and  that  the  title  to  the  same  held  by 
the  defendant  be  decreed  a  trust  for  the  use 
and  beneiit  of  the  plaintiff,  and  that  con- 
veyance by  a  good  and  sufficient  title  and 
deed  be  decreed  to  him. 

An  examination  of  the  petition  discloses 
that  the  Kiowa,  Comanche  and  Apache  Res- 
ervation, of  which  the  tract  of  land  in  con- 
troversy is  a  part,  was  opened  to  settlement 
on  the  6th  day  of  August,  1901,  and  during 
that  year  the  defendant,  R.  L.  Gosnell,  Bis- 
mark Houssels,  and  certain  other  persons  as- 
sociated with  them,  known  as  the  Frederick 
Townsite  Company,  entered  into  an  agree- 
ment and  understanding  with  themselves 
aud  with  the  Bes  Line  Townsite  Company 
to  acquire  title  to  a  tract  of  land  in  Co- 
manche county,  Okl.  T.,  along  the  line  of  the 
Blackwell,  Enid  &  Southwestern  Railroad, 
whicli  was  then  being  constructed  through 
said  county,  tliat  said  tract  of  laud  should 
be  platted  for  townsite  purposes  for  the  joint 
use  and  benefit  of  all  the  parties.  The  e.x:act 
date  when  the  defendant  made  his  homestesid 
entry  upon  the  tract  in  question  does  not 
appear.  If  alleged  to  have  been  made  sul>- 
sequeut  to  the  agreement  with  Houssels  and 
the  townsite  company  to  open  up  the  same 
for  townsite  purposes  for  their  Joint  use  and 
benefit,  it  would  be  fatal  to  the  petition.  The 
theory  of  the  homestead  law  is  that  the 
homestead  shall  be  for  the  exclusive  use 
and  benefit  of  the  homesteader.  Section 
2290,  Rev.  St,  U.  S.  [U.  S.  Comp.  St.  1901, 
p.  1389],  provides:  "That  a  person  applying 
for  an  entry  of  a  homestead  claim  shall 
make  affidavit,"  and,  among  other  things, 
"such  application  is  made  for  his  exclusive 
use  and  benefit,  and  that  his  entry  is  made 
for  the  purpose  of  actual  settlemeut  and 
cultivation  and  not  either  directly  or  In- 
directly for  the  use  and  benefit  of  any  other 
person."  And  section  2291  [U.  S.  Comp.  St. 
1901,  p.  1390]  prescribes  the  time  and  man- 
ner of  final  proof  and  requires  that  the  ap- 
plicant make  "affidavit  that  no  part  of 
such  land  has  been  alienated  except  as  pro- 
vided in  section  2288  [U.  S.  Comp.  St.  1901, 
p.  1385],"  which  section  provides  for  aliena- 
tion for  "church,  cemetery  or  school  pur- 
poses, or  for  the  right-of-way  of  railroads." 
The  law  contemplates  five  years  of  continu- 
,  ous  occupation  by  the  homesteader,  with  no 
alienation  except  for  the  above-named  pur- 
poses. Giving  the  plaintiff  the  l>enefit  of  the 
presumption  that  Gosnell  was  acting  in  good 
faith  and  was  disposed  to  and  did  comply 
with  the  condition  precedent  to  filing  his 
homestead  entry  ui)on  the  land,  and  that  the 
facts  set  forth  in  his  affidavit  were  true, 
viz.,    tliat   his    application   was    made   for 
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bis  exclusiTe  use  and  benefit  and  for  the 
purposes  of  actual  settlement  and  cultiva- 
tion, and  not  directly  for  tbe  use  and  ben^t 
of  any  otiier  person,  there  is  no  allegation 
tbat  Gosnell  made  Ills  application  to  prove 
up  bis  homestead  tract  as  a  townslte  prior 
to  tbe  alleged  agreement  between  Houssels, 
the  townslte  company,  and  the  Bes  Liue  Con- 
struction Company,  and  the  presumption 
would  be  tbat,  having  entered  the  laud  as  a 
homestead,  he  was  occupying  it  as  such  at 
tbe  time  of  the  agreement  to  dispose  of  it  for 
townslte  purposes.  The  question,  then,  aris- 
es: Oould  Gosnell,  while  occupying  the 
land  as  a  homestead,  and  prior  to  filing 
his  application  to  prove  up  under  the  town- 
site  act,  showing  a  change  of  his  intentions, 
enter  Into  a  valid  contract  to  alienate  tbe 
land  or  any  portion  of  it? 

The  authorities  answer  this  question  in 
the  negative;  such  a  contract  being  in  vio- 
lation of  tbe  homestead  law  and  void.  In 
Mellison  et  al.  v.  Allen,  30  Kan.  382,  2  Pac. 
97,  it  was  held:  "Where  a  party  occupying 
lands  of  the  United  States  with  a  view  of 
acquiring  title  thereto,  under  the  provisions 
of  the  homestead  laws  before  the  expiration 
of  five  years  from  the  date  of  bis  entry  and 
the  rli)ening  of  bis  homestead  right,  sells  an 
undivided  Interest  therein,  receives  full  pay- 
ment, and  executes  a  contract  to  convey 
such  Interest  by  warranty  deed  after  tlte 
l)erfecting  of  his  title,  a  court  of  equity  will 
not  lend  its  aid  to  compel  the  specific  per- 
formance of  the  contract  In  Anderson  v. 
Carkins,  13,-)  U.  S.  483,  10  Sup.  Ct  »0.> 
34  L.  Ed.  272,  citing,  with  approval,  Melli- 
son v.  Allen,  supra.  It  was  held:  "A  con- 
tract by  a  homesteader  to  convey  a  portion 
of  a  tract  when  he  shall  acquire  title  from 
the  United  States  is  against  public  policy, 
and  it  caimot  be  enforced,  although  a  valu- 
able consideration  may  have  passed  to  tbe 
homesteader  from  tbe  other  par'ty."  In  Bld- 
dle  v.  Adams,  5  Kan.  App.  734,  46  Pac.  080, 
it  was  held:  "A  mortgage  given  upon  a 
piece  of  land  prior  to  the  making  of  the 
final  proof  by  a  person  occupying  the  same 
under  tbe  homestead  laws  of  the  United 
States  is  void."  The  Supreme  Court  of  this 
territory.  In  Bass  v.  Smith,  12  Okl.  48o,  71 
I'ae.  (i28.  held  tbat:  "No  action  either  at 
law  or  in  equity  can  be  maintained  on  a 
contract  that  is  forbidden  by  law.  The 
sound  policy  of  the  law  is  to  leave  tbe  par- 
tics  In  all  such  cases  without  a  remedy, 
Hiiice  tbe  courts  will  not  lend  their  aid  to  a 
party  who  bases  bis  action  on  a  contract  In 
violation  of  the  organic  law  or  the  statute, 
or  upon  an  act  tbat  is  immoral  or  is  in 
contravention  of  sound  public  policy."  In 
the  above  case,  the  action  was  for  specific 
performance  to  comiwl  tbe  conveyance  of  a 
certain  tract  of  land  to  the  plaintiff,  and  was 
predicated  upon  an  agreement  whereby  the 
plaintiff  bad  agreed  with  one  Smith  to  fur- 
nish money  with  wlileh  to  improve  a  home- 
stead, and  as  a  consideration  therefor  Smith 


was  to  deed  the  land  to  tbe  plaintiff.  Tbe 
money  was  furnished  by  tbe  plaintiff  ac- 
cording to  agreement,  and.  Smith  having 
died,  his  heirs  refused  to  convey,  whereupon 
the  plaintiff  brought  suit  for  specific  per- 
formance. In  the  opinion  by  Mr.  Justice 
Haiuer,  It  was  said:  "The  sole  question 
presented  by  the  record  is  as  to  the  validity 
of  the  contract  entered  into  between  the 
plaintiff,  Sarah  0.  Bass,  and  tbe  decedent, 
David  W.  Smith.  Was  tbe  contract  a  valid 
one?  Can  such  a  contract  be  enforced?" 
These  questions  must  all  be  answered  In  tbe 
negative,  citing  numerous  authorities  to  tbe 
effect  that  no  action  either  at  law  or  in 
equity  could  be  maintained  on  such  a  con- 
tract forbidden  by  law.  In  Illggins  et  ux. 
V.  Butler  et  ux.,  10  Okl.  34.j,  «2  Pac.  810. 
the  cause  of  action  was  based  upon  a  written 
agreement  set  out  In  tbe  petition,  in  which  It 
appeared  that  Robert  Hlggius,  one  of  the 
I)lalutiff3  in  error,  was  the  occupant  of  a 
certuin  tract  of  land,  the  title  to  which  was 
then  In  tbe  government  of  the  United  States, 
and  that  while  In  said  occupancy  the  plain- 
tiffs in  error  entered  into  a  contract  with 
the  defendants  In  error  whereby  thi«-  were 
to  furnish  a  sufficient  amount  of  money  to 
build  a  house  uiMu  said  tract  of  land  and 
to  fence  same  in  consideration  of  the  convey- 
ance to  them  of  a  one-fourth  Interest  In 
tbe  land  when  patent  should  Issue  therefor. 
In  pursuance  to  the  terms  of  the  above  con- 
tract, the  petition  alleged  that  the  defend- 
ants in  error  paid  to  tbe  plaintiffs  in  error 
a  sufllclent  amount  of  money,  to  wit,  ^00, 
which  was  expended  by  the  plaintiffs  In 
error  in  building  a  bouse  and  feuclng  the 
laud  according  to  the  terms  of  the  agree- 
ment; that  tbe  patent  was  issued  to  one  of 
the  plaintiffs  In  error  for  said  tract;  but 
that  the  plaintiffs  In  error  refused  to  con- 
vey to  the  defendant  in  error  the  said  one- 
fourth  interest,  whereby  tbe  defendants  In 
error  became  the  equitable  owner  of  an  un- 
divided one-fourth  interest  In  said  land  and 
was  entitled  to  a  conveyance  thereof  from 
the  plaintiffs  in  error.  In  reference  to  the 
validity  of  the  contract  as  set  out  in  the 
petition,  Mr.  Justice  Irwin,  speaking  for  the 
court,  said:  "The  first  defense  relied  upon 
by  the  defendants  was  that  such  a  contract 
to  convey  land  is  Illegal  and  void.  When  we 
consider  that  portion  of  the  petition  which 
asks  for  the  siiecific  i)erformance  of  tbe 
contract,  or  that  portion  which  asks  to  have 
the  contract  considered  as  a  mortgage 
against  tbe  premises,  and  for  a  foreclosure 
of  the  same.  In  the  light  of  the  doctrine  laid 
down  by  the  Supreme  Court  of  Kansas  in 
the  case  of  Mellison  v.  Allen,  30  Kan.  382,  2 
Pac.  S>7,  and  the  doctrine  declared  by  the 
California  Supreme  Court  In  tbe  case  of  Mc- 
Gregor V.  Donelly,  67  Cal.  14!),  7  Pac.  422, 
we  must  concede  tbat  this  contention  Is  cor- 
rect, and  tbat  such  a  contract  Is  void." 

The  citation  of  additional  authorities  lu 
support  of  such  a  well-settled  proposition 
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of  law  Tflll  be  tinnecessary.  The  contract 
entered  Into  while  Goenell  was  occupying 
the  land  as  hlB  homestead,  whereby  Houssela, 
the  townslte  company,  and  the  Bes  Line  Con- 
struction Company  were  to  receive  an  Inter- 
est In  said  land  when  platted  in  considera- 
tion of  locating  a  depot  and  station  on  said 
tract,  was  In  violation  of  the  homestead 
laws,  and  void  as  against  public  policy.  No 
legal  or  equitable  rigbt  could  result  from 
such  an  agreement,  and  Gosnell's  subse- 
quent application  to  prove  op  under  the 
townslte  act  did  not  make  It  valid.  The 
agreement  by  Houssels  for  the  townslte  com- 
pany to  convey  a  lot  to  plaintiff  was  there- 
fore void  and  of  no  binding  force  and  ef- 
fect upon  the  defendant,  and  the  decree  for 
specific  performance  could  not  be  predicated 
thereon. 

The  Judgment  of  the  District  Court  sus- 
taining the  demurrer  to  the  petition  will 
therefore  be  af&rmed.  All  the  Justices  con- 
curring, except  GILLETTE,  J.,  who  tried  the 
case  below,  not  sitting,  and  IRWIN,  J.,  ab- 
sent. 


JARKBLL  et  nx.  v.  BLOCK. 
(Supreme  Court  of  Oklahoma.    Sept  20.  1907.) 

Mechanic's    Lien  —  Pkopebtt    Subject  — 

lea.seholds. 

Under  the  statutes  of  this  territory,  a  me- 
chanic's lien  will  attach  in  any  proper  case  to 
a  leasehold  estate ;  and  the  fact  that  the  tenant 
may  have  the  right  to  remove  his  building,  fix- 
tures, and  machinery  from  the  leased  premises, 
instead  o£  lessening  the  lien,  or  preventing  it 
from  attaching  to  the  leasehold  estate,  will  as 
we  think,  enlarge  the  lien,  and  enable  the  lien- 
holder  to  obtain  a  ftreater  interest  in  the  leased 
premises.  Xeither  will  the  fact  that  for  some 
purposes,  and  under  some  circumBtancea,  tlie 
imildings,  fixtures,  and  machinery  put  upon  the 
leafed  premises  by  the  tenant  may  be  consid- 
ered as  personal  property,  have  the  effect  of  pre- 
venting the  lien  from  attaching. 

fEd.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  34,  Slechanics'  Liens,  $  21.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Comanche  Coun- 
ty ;  before  Justice  F.  B.  Gillette. 

Action  by  G.  H.  Block  against  C.  W.  Jnr- 
rell  and  wife.  From  a  Judgment  for  plain- 
tiff, defendants  bring  error.    Affirmed. 

Plaintiff  filed  his  petition  In  the  district 
court  of  Oomanclie  county,  seeking  a  fore- 
closure of  mechanic's  lien  for  $342,  claimed 
to  be  due  for  labor  and  material  furnished 
under  subcontract  for  the  construction  of 
a  frame  dwelling  on  certain  lots  in  Butler's 
addition  to  the  city  of  Lawton.  owned  by 
O.  W.  Jarrell,  and  which  are  more  particular- 
ly described  in  the  lien  and  In  the  petition. 
A  personal  Judgment  was  prayed  against  L. 
H.  Robinson,  the  contractor,  but  he  was  not 
served  with  summons;  the  return  being 
"not  found."  The  defendant,  O.  P.  M.  Butler, 
made  no  appearance,  though  personally  serv- 
ed. Defendants  O.  W.  Jarrell  and  wife  filed 
their  answer,  io  which  It  was  admitted  that 


L.  H.  Robinson  built  a  bouse  upoE  the  tract 
of  land  mentioned,  but  C.  W.  Jarrell  and  wife 
deny  that  C.  W.  Jarrell  was  then  owner  of 
said  lot,  but  that  he  was  only  a  sublessee  of 

said  lot  of  ground ;    that  on  the day 

of  November,  1902,  said  defendant  subleased 
said  tract  from  O.  P.  M.  Butler,  he  being  the 
original  lessee  from  the  school  land  board 
of  the  territory  of  Oklahoma ;  that  he  was  In 
possession  of  said  premises  as  sublessee,  the 
title  to  the  same  being  in  the  United  States 
or  the  territory  of  Oklahoma ;  that  either  the 
United  States  or  the  territory  Is  the  owner 
thereof ;  and  that  no  contract  was  entered  in- 
to between  the  plaintiff  and  the  agent  or 
trustees  of  either  said  territory  or  the  United 
States.  These  answering  defendants  admit 
the  service  of  Hen,  but  they  say  that  the  name 
of  the  owner  was  not  properly  stated  therein, 
and,  among  other  things,  allege  payment  of  a 
portion  of  the  account,  and  also  allege  that 
the  contract  has  never  been  completed  nor  ac- 
cepted by  them.  The  plaintiff  filed  reply,  al- 
leging that  under  the  act  of  Congress  ap- 
proved May  4,  1894  (28  Stat.  71,  c.  68),  the 
board  for  leasing  school,  public  building  and 
college  lands  of  Oklahoma  Territory,  on  the 
15th  day  of  May,  1902,  being  fully  author- 
ized to  so  do,  entered  Into  a  contract  with 
O.  P.  M.  Butler,  allowing  the  subleasing  of 
said  lands  in  controversy,  with  other  lands, 
for  townslte  purposes,  and  attaches  a  copy  of 
the  contract  between  said  O.  P.  M.  Butler 
and  said  board.  Upon  the  Issues  thus  framed, 
the  cause,  by  agreement  of  parties,  was  refer- 
red to  Hon.  O.  H.  Travers,  who  In  due  time 
qualified.  The  time  for  making  report  was 
extended  at  various  times,  and  the  respective 
parties  waived  any  Irregularities  there  might 
have  been  In  these  orders  by  appearing  before 
the  referee,  and  after  his  report  recognizing 
the  same  In  various  ways ;  each  desiring  the 
cause  submitted  on  Its  merits.  A  trial  was 
had  before  the  referee,  and  all  the  proceed- 
ings before  him  are  Incorporated  In  the  rec- 
ord at  pages  28  to  128.  The  report  of  the 
referee  was  duly  made  and  filed,  and  Is 
fotiiid  in  the  record  pages  28  to  38,  In  which 
Judgment  for  plaintiff  is  recommended.  Mo- 
tion was  duly  made  to  confirm  the  report  of 
the  referee,  by  the  plaintiff,  and  the  de- 
fendants filed  their  motion  to  set  aside  the 
report  of  the  referee  and  grant  a  new  trial. 
The  motion  of  the  defendant  to  set  aside  the 
report  of  the  referee  and  grant  a  new  trial 
was  overruled,  and  the  motion  of  the  plaintiff 
to  confirm  the  report  of  the  referee  was  sus- 
tained. To  all  of  which  the  defendant  ex- 
ccpte<l  and  excepts,  and  the  case  is  brought 
here  for  review. 

Hudson   &   Keys,   for  plaintiffs   In   error. 
Stevens  &  Myers,  for  defendant  In  error. 

IRWIN,    J.    (after   stating   the    facts    as 
above).    It  is  conceded  by  counsel  for  plain- 
tiff In  error  that  there  are  no  disputed  ques- 
tions of  fact  In  this  case,  and  that  the  issues 
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are  entirely  questions  of  law.  Tbe  issues  of 
law  are  stated  as:  First,  a  mechanic's  lieu 
Ooes  not  affect  sctiool  land,  tbe  title  to  which 
Is  in  the  government  of  the  United  States; 
second,  the  residence  in  question  Is  personal 
property  by  the  terms  of  the  lease,  and  a 
mechanic's  lien  does  not  attach  to  personal 
property  Independent  of  the  real  property; 
third,  that  the  trial  court  did  not  hare  Juris- 
diction of  the  subject-matter  of  the  action. 
It  will  be  observed  that  the  foregoing  legal 
l)ropositlon  embraces  all  of  the  assignments 
of  error,  and  it  is  conceded  by  counsel  for 
plaintiff  in  error  that  a  discussion  of  one  of 
the  assignments  of  error  would  be  a  discus- 
sion of  all. 

The  first  proposition  to  be  considered  Is: 
This  land  being  school  land,  and  the  tenant 
in  possession  being  a  subtenant  under  the 
lessee  from  the  school  laud  board,  and  the 
title  to  the  land  being  in  the  government  of 
tbe  United  States— that  Is,  the  fee  being  In 
the  government  of  the  United  States — is  tlie 
person  in  possession  the  owner  to  that  extent 
that  mechanic's  lien  proceedings  could  be 
prosecuted  against  whatever  Interests  he 
may  have  in  the  land?  By  the  act  of  May 
4.  isiU  (28  Stat.  71,  c.  08),  the  Congress  of 
the  Uniteil  States  granted  to  the  territory  the 
right  to  lease  the  school,  public  building,  and 
c-oilege  lands  of  Olsiahoma  Territory,  under 
such  regulations  and  laws  as  the  Legislature 
may  prescribe,  and,  until  such  time  as  the 
Legislature  might  act,  tlie  rules  and  regula- 
tions of  the  Secretary  of  the  Interior  there- 
tofore prescribed  should  govern,  except  that 
lenses  should  not  require  his  approval.  That 
the  only  action  talceu  by  the  Legislature 
was  the  adoption  of  council  Joint  resolution 
No.  10.  in  the  year  1895,  wliich  authorized  the 
Iward  to  continue  the  leasing  of  lands  in  the 
event  that  the  Legislature  failed  to  act,  and, 
by  virtue  of  the  act  of  Congress  and  the  Joint 
resolution,  the  board  for  leasing  school  and 
other  lands  was  authorized  to  lease  the  school 
lands  within  the  territory,  and  that  the  tract 
in  controversy  was  a  part  of  lands  reserved 
for  school  purposes.  The  record  further 
shows  that  the  said  board  In  fact  made  a 
lease  to  O.  P.  M.  Butler,  which  in  terms  al- 
lowed him  to  sublease  for  townsite  pun>oses, 
the  lease  and  contract  to  Butler  being  found 
on  page  17  of  the  record,  and  the  sublease 
from  Butler  to  Jarrell  on  page  !»:$  of  the 
record.  .\s  a  conclusion  of  law.  the  referee 
found  that  a  person  liolding  even  a  leasehold 
estate  was.  for  the  purpose  of  the  niechanic's 
lien  law,  the  "owner"  of  the  premises,  and 
that  the  lieu  attached  to  Ills  Interest  In  the 
estate,  whatever  that  might  be,  and  to  the 
buildings  erected.  We  tliink  this  was  a 
correct  statement  of  the  law. 

It  is  urged  by  plaintiff  in  error  in  his  brief 
that  the  title  to  the  land,  and  we  presume  he 
means  by  this  the  fee  to  the  land,  was  in  the 
government  of  the  UuitcHl  States.  That  prop- 
osition. It  seems  to  us.  malics  no  difference 
with  the  case.    It  makes  no  difference  wheth- 


er tbe  fee  to  tbe  land  was  In  tbe  territory,  or 
the  United  States.  Congress  had  the  right, 
undoubtedly,  to  create  any  estate  In  said 
lands  it  saw  fit.  If  tbe  title  was  still  in  the 
government.  It  had  deemed  it  expedient  to 
authorize  the  leasing  of  these  lands  under 
the  policy  Inaugurated  by  the  Honorable  Sec- 
retary of  the  Interior  years  since,  giving, 
however,  to  the  territory,  the  right  to  legis- 
late further  thereon.  The  territory  had  spo- 
ken through  its  Legislature  and  said  that  the 
leasing  of  the  lands  should  be  left  to  the 
board,  wbldi  was  in  control  of  them  in  1895, 
and  In  that  hoard  the  power  to  lease  has 
been  vested.  The  ixiwer  of  that  board  to 
create  leasehold  rights  cannot  be  doubted. 
It  has  been  given  by  the  government  and  con- 
firmed by  the  territorial  Legislature.  Conced- 
ing that  the  lease  does  not  convey  any  portion 
of  the  fee  of  the  land,  it  must  be  seen  that  a 
lease  executed  by  the  government,  or  by  its 
authority,  is  at  least  of  equal  dignity  with  a 
lease  from  an  Individual  who  owns  the  fee. 
Our  mechanic's  lien  law  in  force  at  tbe  time 
of  the  filing  of  the  lease  in  controversy  was 
that  adopted  from  the  state  of  Kansas,  and, 
in  so  far  as  It  affects  the  questions  Involved 
herein,  is  as  follows :  "Sec.  019.  Any  person 
who  shall,  under  contract  with  tbe  owner  of 
any  tract  or  piece  of  land,  or  with  the  trus- 
tee, agent,  husband  or  wife  of  such  owner, 
furnish  material  for  the  erection,  alteration 
or  repair  of  any  building,  improvement,  or 
structure  thereon ;  or  who  shall  furnish  or 
perform  labor  in  putting  up  of  any  fixtures, 
or  machinery  in  or  attachment  to  any  such 
building,  structure  or  improvement;  or  who 
shall  plant  any  trees,  vines,  plants,  or  hedges 
in  or  upon  said  land ;  or  who  shall  build,  al- 
ter or  repair  or  furnish  labor  or  for  building 
altering  or  repairing  any  fence  or  foot  walk 
in  or  uiion  said  land  or  any  sidewalk  in  any 
street  abutting  said  land  shall  have  a  Hen 
upon  the  whole  of  said  piece  or  tract  of  land, 
the  building  and  appurtenances  in  the  man- 
ner herein  provided  for  the  amount  due  him 
for  such  labor,  material,  fixtures  or  machin- 
ery." Code  Civ.  Proc.  {  619  (Wilson's  Rev. 
&  .Vun.  St.  1!)03,  §  4817).  The  Supreme  Court 
of  the  state  of  Kansas  has  in  our  Judgment 
sufficiently  answered  the  contention  of  plain- 
tiff in  error  as  to  the  construction  to  be  put 
on  this  met'haulc's  lien  law,  long  prior  to  its 
adoption  by  the  Legislature  of  this  tcrrltorj', 
and  they  have  also  answered  the  second  con- 
tention, to  wit,  that,  as  the  buildings  on  this 
land  were  personal  i)roi)erty,  the  mechanic's 
lieu  law  would  not  attach  to  them.  Under  a 
well-s«»ttU>rt  and  oft-repeated  rule  of  this  court, 
the  construction  given  a  statute  by  the  state 
from  whence  it  was  taken,  prior  to  Its  adop- 
tion hero.  Is  adopted  with  the  statute,  and  In 
effect  forms  a  part  of  it.  This  Identical  stat- 
ute was  construed  by  the  Kansas  court  prior 
to  its  adoption  in  Oklahoma,  and  the  word 
"owner"  therein  was  held  to  embody  any  in- 
terest in  lands,  no  matter  how  slight.  In 
the  case  of  Uathaway  v.  Davis,  22  Kan.  COU, 
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6  Pac.  29,  the  Kansas  Supreme  Court  say: 
"About  the  only  ground  uxwn  which  It  la 
claimed  that  It  is  not  correct  Is  the  claim 
that  a  leasehold  Interest  In  real  estate  Is  not 
the  subject  of  a  mechanic's  Hen,  or  a  lien  for 
material  or  labor  furnished  In  making  Im- 
provements upon  real  estate ;  and  It  Is  claim- 
ed that  this  Is  especially  true  In  the  present 
case  -where  the  tenant  has  the  privilege  of 
removing  all  the  improvements  placed  upon 
the  leased  premises.  The  statute  with  refer- 
ence to  this  subject  provides,  among  other 
things,  as  follows :  'Any  mechanic,  or  other 
l)erson,  who  shall  under  contract  with  the 
owner  of  any  tract  or  piece  of  land.  *  •  •'" 
In  tlie  same  oi>lnlon  the  court  further  says: 
"The  word  'owner'  in  the  first  section  of  the 
act  is  not  limited  m  Its  meaning  to  an  owner 
of  the  fee,  but  Includes,  also,  an  owner  of 
leasehold  estate.  If  the  ownership  Is  In  fee, 
the  Hen  Is  upon  the  fee;  if  It  Is  of  a  less 
estate,  the  Hen  is  upon  such  smaller  estate. 
To  hold  that  an  owner  In  fee  only  is  meant 
would  be  directly  subversive  of  the  policy  of 
the  act,  and  in  a  great  degree  render  it  use- 
less. We  think  a  mechanic's  Hen  or  Hen  for 
material  or  labor  may  attach  In  any  proper 
case  to  a  leasehold  estate ;  and  the  fact  that 
the  tenant  may  have  a  right  to  remove  his 
building,  fixtures,  and  machinery  from  the 
leased  premises,  instead  of  lessening  the  lien, 
or  preventing  it  from  attaching  to  the  lease- 
hold estate,  will,  as  we  think,  enlarge  the  Hen 
and  enable  the  llenholder  to  obtain  a  greater 
interest  In  the  leased  premises.  *  •  * » 
"Neither  do  we  think  that  the  fact  that  for 
some  purposes,  and  under  some  circumstan- 
ces the  buildings,  fixtures,  and  machinery 
put  upon  the  leased  premises  by  the  tenant 
may  be  considered  as  personal  property,  have 
the  eftect  of  preventing  the  Hen  from  attach- 
ing. For  the  purposes  of  the  Hen  in  such  a 
case,  the  leasehold  interest  will  include  the 
right  to  the  buHdings,  fixtures,  and  machin- 
ery, and  the  right  to  remove  them ;  and  the 
whole  of  such  leasehold  Interest,  with  the 
buildings,  fixtures,  and  machinery,  will  be 
considered  as  an  Interest  in  the  real  estate, 
and,  under  the  circumstances,  the  lieu  will 
attach  to  all.  The  statute  giving  Hens  for 
materials  and  labor  expressly  and  specifi- 
cally mentions  buildings,  fixtures,  and  ma- 
chinery, and  It  was  Intended  by  the  statute 
that  such  Hen  should  attach  to  the  buildings, 
fixtures,  and  machinery  as  well  as  to  the 
whole  of  the  estate  owned  by  the  party  con- 
tracting for  them."  Block  v.  Pearson  et  al. 
(No.  1,912,  decided  by  this  court  September 
5,  1907)  91  Pac.  714. 

But  it  is  claimed  that  the  action  of  the  ter- 
ritorial ofliclals  on  making  the  lease  in  ques- 
tion amounted  to  an  Interference  with  the 
primary  disposal  of  the  soil.  We  are  unable 
to  see  what  objection  there  can  be,  since  Con- 
gress, later  than  the  Organic  Act  referred  to, 


permitted  the  action,  and  the  Organic  Act, 
if  in  conflict  with  the  later  expression  ot 
Congress,  must  yield  to  it  It  is  ai^parent 
from  this  record  that  the  plaintiff  did  not 
seek,  the  referee  did  not  recommend,  and  the 
court  did  not  give  him,  any  lieu  upon  the 
property  of  the  United  States,  or  of  the  ter- 
ritory, but  expressly  asked  that  the  interest 
of  the  defendant  be  taken,  and  the  referee  so 
recommended,  and  the  decree  of  the  court 
followed  the  recommendation.  If  Congress  at 
any  time  should  withdraw  its  consent  by  a 
repeal  or  amendment  of  the  law,  and  the  de- 
fendant's Interest  was  thereby  lessened,  the 
Interest  passed  by  the  decree  would  likewise 
be  affected.  In  other  words,  nothing  but  the 
exact  interest  of  the  defendant,  be  tliat  great 
or  small,  was  affected,  and  if  the  interest 
which  tlie  United  States  and  the  territory 
expressly  agreed  should  pass  to  the  defend- 
ant -vwas  taken,  and  no  more,  we  fail  to  see 
how  it  can  be  urged  that  the  rights  of  either 
the  territory  or  the  United  States  were  en- 
croached upon. 

The  only  remaining  assignment  of  error  is 
that  the  court  did  not  have  Jurisdiction  of 
the  subject-matter  of  the  controversy.  This 
assignment  of  error  is  Insisted  upon,  upon 
the  theory  that  as  the  title  to  the  land  in 
question  was  in  the  government  of  the  Unit- 
ed States,  and  that  in  determining  this  case 
the  cJiaracter  of  the  land  had  to  be  deter- 
mined, the  court  did  not  have  Jurisdiction  to 
hear  and  determine  that  question.  But  this 
contention  has  been  fully  answered  by  the 
Supreme  Court  of  this  territory  In  the  case 
of  Parker  v.  Lynch,  7  Okl.  631,  56  Pac.  1082, 
in  an  opinion  written  by  Justice  Burwell,  in 
which  it  is  said:  "Jurisdiction  is  the  au- 
thority by  which  courts  and  Judicial  oflicers 
take  cognizance  of  and  decide  cases;  power 
to  hear  and  determine  a  cause.  If  the  court 
has  jurisdiction  of  the  persons  to  the  notion, 
and  the  cause  Is  the  kind  of  a  cause  triable 
in  such  court,  it  has  Jurisdiction  of  the  sub- 
ject of  the  action,  and  has  the  power  to  ren- 
der any  rightful  judgment  therein."  But 
when  we  consider  this  case,  and  bear  in  mind 
the  fact  that  no  interest  of  the  United  States 
in  the  laud  in  question  is  sought  to  be  taken, 
and  that  the  only  effect  of  the  report  of  the 
referee  and  the  decree  of  the  district  court  Is 
to  subject  to  the  lien  such  Interests  as  the 
defendant  in  the  coiurt  below  had  in  the  laud, 
tiie  reason  for  the  contention  in  the  assign- 
ment of  error  that  this  court  has  no  Jurisdic- 
tion fails. 

Having  examined  the  entire  record,  and 
finding  no  error  therein,  the  Judgment  of  the 
district  court  is  afHrmed,  at  the  costs  of  the 
plaintiff  In  error.  All  the  Justices  concur- 
ring, except  Justice  GILLETTE,  J.,  who  hav- 
ing tried  the  case  below,  took  no  part  in  this 
decision,  and  PANCOAST  and  GARBER,  33., 
absent 
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McIVER,  Constable,  et  al.  r.  WILLIAMSON- 
HALSELL-FRAZIER  CO. 

(Supreme  Court  of  Oklahoma.    Sept.  20,  1907.) 

1.  Attachment  —  Pbopebty  Subject  —  Goods 
Con  DmoN ALLY  Sold. 

Whei-e  floods  are  sold  and  delivered  upon 
condition  that  the  title  shall  not  i>as8  to  the  ven- 
dee unless  the  price  agreed  upon  be  paid,  the 
vendee  has  no  attachable  interest  in  the  property 
until  the  performance  of  the  condition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  f  168.] 

2.  Sales— Rights  of  Selleb  —  Pxtbcuasebs  — 
Cbeditobs. 

Where  articles  of  merchandise  are  sold  and 
delivered,  and  the  terms  of  the  sale  are  that  the 
same  are  to  be  paid  for  "spot  cash,"  this  means 
cash  on  the  delivery  of  tne  goods,  and  where 
the  same  are  delivered,  and  the  vendee  says  to 
the  vendor,  "I  will  pay  you  as  soon  as  I  can 
check  them  up,"  and  when  the  agent  of  the 
vendor  went  to  the  vendee's  place  of  business 
five  or  six  consecutive  mornings  after  the  de- 
livery, and  failed  to  find  him  in,  but  finally,  aft- 
er such  repeated  calls,  he  succeeds  in  finding 
him,  and  upon  demand  for  payment  is  told  by 
the  vendee  that  he  cannot  pay  for  the  goods,  and 
for  the  vendor  to  take  his  goods  back,  and  the 
agent  of  the  vendor  says,  "All  right,"  and  im- 
mediately goes  to  the  wholesale  house  of  the 
vendor  and  reports  the  same,  and  on  the  same 
day  comes  back  to  the  place  of  business  of  the 
vendee  with  the  teams  and  wagons  of  the  vendor 
to  take  away  the  goods,  and  finds  the  place  of 
business  of  the  vendee  in  the  hands  of  a  con- 
stable, who  has  made  a  levy  upon  the  goods  in 
question  by  virtue  of  a  writ  of  attachment,  and 
refuses  to  give  them  up  to  the  agent  of  the  ven- 
dor, held  that,  in  an  action  of  replevin,  the 
vendor  can  recover  his  goods  as  against  such 
constable,  or  the  attaching  creditors  of  the  ven- 
dee. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  H  604,  609-611.] 

(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Oklahoma  Coun- 
ty; Wm.  P.  Harper,  Judge. 

Replevin  by  the  Willlamson-Halsell-Frazler 
Company  against  Will  Mclver  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
bring  error.     AflSrmed. 

During  the  year  1905,  WUliamson-Halsell- 
Frazler  Company,  defendant  In  error,  was 
engaged  in  tiie  wholesale  grocery  business 
in  Oklahoma  City,  Okl.  T.  Some  time  be- 
tween the  Ist  and  13th  of  April,  1905,  the 
defendant  In  error  sold  and  delivered  to  one 
Joseph  Pickford,  a  retail  groceryman  in 
Oklahoma  City,  Okl.,  a  bUl  of  goods,  the 
terms  of  which  sale  were  cash.  These  goods 
were  delivered  to  Pickford  in  the  afternoon, 
at  bis  usual  place  of  business  in  Oklahoma 
City.  Invoices  were  delivered  with  the  goods. 
The  next  morning,  the  agent  of  defendant  in 
error  called  upon  Pickford  at  his  place  of 
business  and  demanded  payment  for  the 
goods.  He  was  then  told  by  Pickford  that 
he  would  pay  for  the  same  as  soon  as  he  could 
check  them  up  and  compare  them  with  the 
invoices.  The  agent  of  the  defendant  in  er- 
ror called  at  Pickford's  place  of  business 
on  four  or  five  consecutive  mornings  after- 
wards, but  was  not  able  to  find  him   In. 


Finally,  some  days  after  the  goods  were  de- 
livered, at  an  early  hour  in  the  morning, 
about  6:30,  he  succeeded  in  finding  Pickford 
in  his  place  of  business,  and  then  again  de- 
manded payment  for  the  goods,  and  was 
then  told  by  Pickford  that  he  could  not  pay 
for  the  goods,  and  that  the  defendant  in  er- 
ror could  take  back  their  goods.  The  agent 
of  the  defendant  in  error  said,  "all  right," 
and  went  immediately  to  the  wholesale  house 
of  the  defendant  in  error,  and  as  soon  as  he 
could  secure  teams  and  wagons  returned,  on 
the  same  day,  for  the  goods.  On  his  re- 
turn, he  found  the  place  of  business  of  Pick- 
ford was  in  the  hands  of  Will  Mclver,  con- 
stable, who  had  made  a  levy  on  the  said 
goods  by  virtue  of  attachment  in  favor  of 
Grover  Eller,  issued  by  J.  J.  Bcail,  a  Justice 
of  the  peace  in  Oklahoma  City  township,  said 
levy  having  been  made  on  the  2oth  day  of 
April,  1905,  and  said  constable  refused  to  de- 
liver the  goods  to  the  agent  of  defendant  in 
error.  On  the  28th  day  of  April,  1905,  Kee 
R.  McKee  and  F.  O.  Myers,  who  were  Judg- 
ment creditors  of  said  Pickford,  caused  ex- 
ecutions to  be  issued  on  their  Judgments 
which  had  previously  been  obtained  by  them, 
and  said  executions  were  placed  in  the 
hands  of  Will  Mclver,  who  on  the  same  day 
levi(>d  said  execution  on  the  said  goods,  sub- 
ject to  the  attachment  levy  of  Grover  Eiler. 
On  the  4th  day  of  May,  1905,  defendant  in  er- 
ror commenced  replevin  proceedings  in  ths 
probate  court  of  Oklahoma  cotinty,  Okl.  T., 
to  recover  the  goods  from  Will  Mclver,  con- 
stable, and  on  the  13tb  day  of  May,  1905,  the 
plaintiffs  in  error  moved  the  court  to  be 
allowed  to  intervene  in  said  cause,  and  there- 
upon filed  their  separate  answers  to  plain- 
tiff's petition.  On  the  5th  day  of  October, 
1905,  the  cause  was  tried  by  a  Jury,  and  a 
verdict  returned  for  the  plaintiff.  On  the 
7th  day  of  October,  1905,  defendants  filled 
their  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court  on  the  17th  day  of  October, 
1903,  and  Judgment  entered  on  the  verdict 
to  which  exceptions  were  saved,  and  the 
case  is  brought  here  for  review. 

John  S.  Hunter,  for  plaintiffs  In  error. 
Crockett  &  Johnson,  for  defendant  In  error. 

IRWIN,  J.  (after  stating  the  facts  as 
above).  There  are  many  assignments  of  er- 
ror urged  by  counsel  for  plaintiffs  in  error 
for  a  reversal  of  this  case,  but  we  think  it 
is  only  necessary  to  notice  three,  to  wit: 
That  the  court  erred  in  rendering  Judgment 
for  the  defendant  in  error ;  (2)  that  the  court 
erred  in  giving  instructions  offered  by  de- 
fendant in  error;  and  (3)  that  the  court 
erred  in  not  numbering  and  marking  his 
instructions  as  required  by  the  statute. 

Counsel  for  plaintiffs  in  error  cite  several 
statutes  of  Oklahoma,  and  some  decisionn 
of  the  Supreme  Court  of  Oklahoma,  as  well 
as  many  decisions  from  other  courts,  to 
sustain  their  assignments  of  error.  But  w<! 
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think,  after  an  examination  of  these  statutes 
and  these  authorities,  that  they  are  not  in 
point,  for  the  reason  that  counsel  for  plain- 
tiff In  error  starts  out  In  this  case  with  the 
assumption  that  there  was  an  absolute  sale: 
upon  cretllt,  which  the  defeudaut  in  error  Is 
seelcing  to  rescind  on  account  of  fraud  and 
misrepresentations  practiced  by  the  purchas- 
er, and  the  authorities  cited  are  all  in  ca^es 
where  a  sale  was  made  on  fraudulent  rei»- 
resentations  of  the  vendee,  by  reason  of 
which  the  vendor,  on  discovery  of  the  fraud, 
seeks  to  rescind  the  sale.  Clearly,  this  Is 
not  such  a  case.  Here  thei*e  never  was  a 
complete  or  executed  sale,  because  the  pur- 
chaser never  complied  with  his  part  of  the 
contract  While  the  authorities  cited  by 
counsel  for  plaintiff  In  error  correctly  state 
the  law  In  the  abstract,  yet  they  are  not  In 
point  here  In  the  case  at  bar.  The  fallacy  of 
the  plaintiffs  In  error  is  based  on  their  fail- 
ure to  reeoRuIze  the  distinction  between  a 
case  where  the  contract  never  matured  into 
a  complete  sale  because  of  the  failure  of  the 
vendee  to  perform  his  part  of  the  contract, 
and  a  sale  which  was  executed  and  com- 
pleted by  both  parties,  and  which  the  vendor 
subsequently  seeks  to  avoid  by  virtue  of 
fraud  practiced  upon  him  by  the  purchaser. 
The  distinction  is  obvious.  In  the  first  in- 
stance, there  la  no  complete  and  executed 
contract  of  sale ;  In  the  other  Instance,  there 
is  a  complete  and  executed  sale,  voidable 
on  the  ground  of  fraud.  Now,  we  take  the 
rule  to  be  well  established  that  where  a  sale 
Is  made,  and  where  the  terms  of  the  sale 
are  cash,  this,  amouK  merchants.  Is  under- 
stood to  mean  cash  on  the  delivery  of  the 
goods;  that  in  the  commercial  world  there  Is 
no  difference  and  no  distinction  between  a 
cash  sale,  or  what  is  known  as  "spot  cash 
sale."  and  a  sale  for  cash  on  delivery.  All 
of  the  evidence  In  this  case  shows,  and  in 
fact  the  proposition  is  undisputed,  that  this 
is  what  is  known  in  commercial  parlance  as 
a  "spot  cash  sale" ;  that  Is,  that  by  the  terms 
of  the  sale  the  vendee  was  to  pay  cash  for 
the  goods  upon  the  delivery  of  the  same. 
In  such  a  sale,  the  title  does  not  pass  until 
the  goods  are  paid  for,  and  a  party  who  de- 
livers goods  under  and  by  virtue  of  such  a 
contract  for  sale  has  the  right  to  replevin  his 
goods  on  failure  of  the  vendee  to  pay  the  pur- 
chase price.  In  other  words,  the  title  to  the 
goods  does  not  pass  until  the  condition  of 
payment  has  been  compiled  with. 

The  Supreme  Court  of  Kansas,  in  the  case 
of  Daugherty  v.  Fowler,  reported  In  44  Kan. 
628,  25  Pac.  40,  10  L.  R.  A.  314,  had  a  similar 
question  under  consideration.  That  case  wa.9 
an  action  in  replevin  commenced  by  the  plain- 
tiff below  in  the  district  court  of  Bour- 
bon county,  to  recover  .'H)  tubs  of  butterine 
from  the  sheriff,  w^ho  held  the  same  by  an 
order  of  attachment  Issued  against  the  prop- 
erty of  T.  W.  Price  and  D.  B.  Fabyan,  who 
had  been  doing  business  In  Ft.  Scott,  under 
the  name  of  T.  W.  Price  &  Co.,  but  had  sold 


out  their  business  some  time  before  the  at- 
tachment was  Issued.  On  the  24th  of  No- 
vember, 1885,  T.  W.  Price  went  to  Kansas 
City,  Mo.,  and  made  an  arrangement  with 
the  ))laiutiS  below  M-hereby  he  was  to  have 
shipped  to  hlra,  at  Ft.  Scott,  50  tubs  of  but- 
terine, payable  cash  on  arrival.  The  but- 
terine was  not  made  at  the  time.  It  was 
to  be  procured  from  other  parties,  and  there 
was  no  selection  made  except  by  sample. 
The  butterine  was  shipped  on  Friday,  th<! 
27th  of  November,  and  reached  Ft.  Scott 
the  following  morning,  and  was  Immediately 
received  by  Price,  and  the  freight  paid,  and 
stored  In  the  cellar.  The  goods  were  invoic- 
ed in  the  usual  way,  followed  by  detailed 
weight  of  each  separate  tub,  and  written 
on  the  bill  were  the  words:  "Terms  cash." 
On  Monday,  the  30th  of  November,  Price 
caused  the  butterine  to  be  moved  Into  a 
different  part  of  the  cellar  from  where  it  had 
been  previously  stored,  and  removed  all  the 
shipping  tags,  and  on  Tuesday  morning, 
December  1st,  wrote  the  plaintiff  that  he  was 
unable  to  pay  for  the  butterine,  that  the 
goods  belonged  to  the  plaintiff,  and  he  had 
placed  them  in  the  possession  of  a  reliable 
party,  who  would  take  care  of  them  until 
he  could  hear  from  the  plaintiff.  It  appears 
from  the  testimony  that  this  letter  reached 
the  plaintiff  below  at  8:30  o'clock  on  Wednes- 
day morning,  December  2d,  who  concluded  to 
accept  the  proposition  contained  in  the  let- 
ter, and  to  take  back  the  shipment  of  but- 
terine. It  was  In  evidence  that  Price  had 
owed  the  plaintiff  below  $10.70  upon  some 
other  dealings,  and  had  paid  out  for  freight 
on  the  merchandise  $8.05.  At  noon  of  the 
same  day  the  butterine  was  attached  by 
one  of  the  creditors  of  T.  W.  Price  &  Co.  A 
trial  was  had  In  the  district  court,  and 
upon  the  conclusion  of  the  evidence  the  court 
Instructed  the  Jury  to  return  a  verdict  for 
the  plaintiff.  It  Is  Insisted  that  In  that  case 
the  letter  written  by  Price  on  the  1st  day 
of  December  was  not  competent  evidence, 
as  not  having  been  properly  authenticated. 
Then  the  court  said: 

"It  Is  further  Insisted  that  'mental  con- 
clusion' reached  to  take  the  goods  back  was 
not  competent;  that  the  only  way  to  prove 
that  the  goods  were  taken  back  was  what 
was  In  fact  done.  The  acceptance  of  Price's 
offer  was  an  affirmative  act,  and  not  a  mere 
mental  conclusion,  as  assumed  by  the  court 
Ijelow.  This  we  regard  as  the  decisive  ques- 
tion In  this  case.  Let  us  consider  it.  The 
facts  are  virtually  undisputed.  The  goods 
were  shipped  to  be  paid  for  on  arrival.  They 
were  received  by  Price,  and  the  freight  paid, 
and  stored  by  him.  Before  the  rights  of  any 
other  parries  Intervened,  the  vendee  said  to 
the  vendor:  'I  cannot  pay  you  for  the  goods, 
and  I  have  placed  them  In  the  hands  of  a 
party  who  will  take  care  of  them  until  he 
hears  from  you.  The  goods  are  yours.  I 
have  done  what  I  thought  best.'  Does  this 
proiK>8ltlon,   made   by   the  veuc 
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celred  by  the  vendor,  require  afBrmation  up- 
on tbe  part  of  the  vendor  to  make  the  trans- 
action complete?  An  answer  to  this  question 
Is  a  decision  of  this  case.  If  this  proposi- 
tion stood  alone  and  In  no  way  connected 
with  what  had  preceded  It,  It  would  be  less 
difficult  of  solution.  We  would  say  that  an 
acceptance  was  necessary  upon  the  part  of 
the  plaintiff  In  error  to  make  the  offer  bind- 
ing and  the  transaction  complete;  but  we 
must  consider  the  whole  transaction,  from  Its 
Inception  to  the  transmittal  of  the  letter,  and 
say  whether  the  title  to  the  property  in  ques- 
tion ever  passed  to  Price.  The  terms  of  the 
SiUe  were  'cash  on  arrival,'  or  'cash,'  as  ex- 
pressed In  the  invoice.  Now,  the  rule  is  that 
If  goods  be  delivered  before  the  price  is  paid, 
in  compliance  with  the  usage  of  trade,  the 
delivery  Is  conditional,  and  until  the  con- 
dition is  jiorformed  the  vendee  holds  the 
goods  In  trust  for  the  vendor,  against  all 
persons  except  bona  fide  purchasers  without 
notice.  Story,  Sales,  S  213;  Hussey  v.  Thorn- 
ton, 4  Mass.  40.'>,  3  Am.  Dec.  224;  Marston 
V.  Baldwin,  17  Mass.  606;  Corlies  v.  Gardner, 
2  Hall  (N.  Y.)  374;  Reeves  v.  Harris,  1  Bailey 
(S.  C.)  5C.3.  It  seems  from  the  evidence  In 
the  case  that  there  were  two  concurrent  con- 
ditions to  make  the  sale  complete:  Dellvei-y 
upon  the  part  of  the  vendor,  and  payment 
upon  the  part  of  the  vendee.  This  frequently 
occurs  where  goods  are  8hipi)ed  by  c-ommon 
carriers,  as  in  this  case,  to  be  paid  for  on 
arrival;  and  the  failure  to  make  payment 
will  be  regarded  as  a  nonperformance  of  the 
condition  precedent,  uixm  the  part  of  tlie 
vendee,  and  will  entitle  the  vendor  to  re- 
claim his  goods.  Newm.  Sales,  §  227.  In 
Stone  V.  Pen-}',  CO  Me.  48,  it  appeared  that 
the  plaintiffs  were  merchants  in  Boston,  and 
a  broker  called  and  inquired  the  price  of 
flour,  and  plaintiff  asked  whom  It  was  for, 
and  the  broker  rei)lied:  'Butler,  of  Port- 
land.' Plaintiff  answered  that  he  did  not 
know  him,  but  that  he  would  sell  the  flour 
at  $8.75  for  cash.  The  broker  went  away, 
and  soon  returned,  and  said  he  would  take 
tiie  flour,  which  was  shippetl,  and  the  next 
day  a  bill  was  forwarded  to  Butler  &  Co., 
with  the  words,  'Terms  cash,'  printed  on  the 
tnargin.  On  the  following  Monday,  one  of 
tlie  plaintiffs  went  to  Portland,  and  tipon 
ascertaining  that  Butler  &  Co.  had  failed, 
and  that  the  flour  had  been  attached,  re- 
plevined  It  from  the  oflUer.  In  that  case  the 
court  said:  'If  goods  are  sold  conditionally, 
and  delivery  made,  according  to  tlie  custom 
of  the  trade,  before  the  conditions  are  com- 
plied with  In  expectation  of  comiiiiance,  the 
delivery  Is  also  conditional,  and  no  title 
vests  in  the  purchaser  until  the  performance 
of  the  condition;  and.  If  he  steadily  refuses 
compliance,  the  seller  may  recover  the  goods 
by  action  of  replevin.'  Bauendahl  v.  Horr, 
7  Blatchf.  (U.  S.)  .T48.  Fed.  Cas.  No.  l,lia 
In  Russell  V.  Minor,  22  Wend.  (N.  Y.)  C50, 
the  court  said:  'Where,  under  a  contract  for 
the  sale  of  chattels,  a  delivery  of  a  portion 


of  the  property  sold  was  made  to  the  pur- 
chaser under  an  agreement  that  a  note 
should  be  given  for  the  whole  quantity  upon 
the  delivery  of  the  residue  at  a  future  day, 
the  delivery  of  the  first  part  was  held  to  be 
conditional,  and  that,  on  the  delivery  of  the 
residue,  and  the  refusal  of  tbe  purchaser  to 
give  the  note,  and  to  deliver  up  the  first 
parcel  on  demand,  an  action  of  replevin  for 
the  wrongful  detention  might  be  sustained. 
Where  goods  are  sold  to  be  paid  for  (m 
delivery.  If,  on  the  delivery  being  completed, 
the  vendee  refuses  to  pay  for  them,  the 
vendor  has  a  lien  for  the  price,  and  may 
resume  the  possession  of  the  goods;  and  if, 
during  the  deliver>-  and  before  It  Is  com- 
pleted, the  purchaser  sells  or  pledges  them  to 
a  third  person  for  a  valuable  craisideratlon, 
but  without  notice  to  the  original  vendor,  the 
lien  of  the  latter  will  not  be  affected,  and  he 
may  recover  them  from  such  subsequent 
purchaser.'  In  Palmer  t.  Hand,  13  Johns. 
(N.  Y.)  434,  7  Am.  Dec.  392,  the  court  stated: 
'When  goods  are  sold  to  be  delivered  by 
the  vendor  without  any  stipulation  for  credit, 
It  Is  his  right  to  demand  payment  immediate- 
ly upon  their  delivery,  and,  i>ayment  being 
refused,  he  may  reclaim  the  goods.  Ordina- 
rily, this  right  to  re<'lalm  should  be  exercised 
promptly  after  refus;U  of  payment,'  In  Mor- 
ris V.  Uexford,  18  N.  Y.  532.  It  was  said:  'I 
consider  it  a  i>rop!).sition  plain  in  principle 
and  sanctioned  by  authority  tliat  a  vendor 
may  reclaim  his  goods  after  delivery  uih>u  a 
siile  for  humcdiate  payiuent.  If  the  vendee, 
on  getting  the  proi»crty  in  his  i>osscsslon, 
refuses  to  make  the  payment.  If  there  be  no 
term  of  credit  exi)rcsscd  or  implied  in  the 
dealing,  the  deliver,v  in  such  cases  Is  deemed 
to  be  conditional,  and  subject  to  revocation 
on  the  refusal  or  failure  of  the  purchaser  to 
pay  the  price.'  Mr.  Justice  Strong,  In  the 
Elgee  Cotton  Cases,  89  U.  S.  180,  22  L.  Ed. 
803,  quotes  approvingly  the  rule  from  Ben- 
jamin on  Sales,  which  he  regards  as  well- 
settled  law  in  England,  and  also  this  country: 
•Where  the  buyer  is.  by  contract,  bound  to 
do  anything  as  a  condition,  whether  precedent 
or  concurrent,  on  wlilch  the  i)assiug  of  the 
proi)erty  depends,  the  property  will  not  pass 
until  the  conditions  be  fulfilled,  even  though 
the  goods  may  be  actually  delivered  into  the 
possession  of  the  buyer.'  Benj.  Sales  (Corb. 
Ed.)  ."559,  397,  and  authorities  there  cited. 
The  doctrine  of  this  rule  seems  to  be  almost 
universally  sustained  by  the  American  courts. 
We  reach  the  conclusion  In  this  case  that, 
by  the  tonus  of  the  contract,  there  was  a 
concurrent  condition  of  payment  upon  the 
part  of  the  buyer,  to  lie  performed  before 
title  passed  to  him.  The  buyer  having  noti- 
fied the  plaintiff  below  that  he  was  unable  to 
pay,  he  was  entitled  to  the  possession  of  the 
property,  and  there  was  no  necessity  of  his 
making  any  reply  to  the  buyer's  letter  In  re- 
gard to  his  inability  to  pay,  so  that  he  ex- 
ercised the  right  to  reclaim  the  goods  within 
a  reasonable  tlme.^wljich  ^It^s^^^gij^^he 
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evidence  be  did.  It  follows  from  tbis  view 
of  the  law  that  there  was  no  error  upon  the 
part  of  the  court  beloAV  in  Instructing  the 
jury  to  find  a  verdict  for  the  plaintiff." 

An  examination  of  tbis  record,  and  the 
evidence  therein  contained,  will  show  a  strik- 
ing similarity  between  the  case  at  bar  and  the 
case  under  consideration  by  the  Kansas  Su- 
preme Oourt.  The  evidence  shows  that  these 
goods  were  bought  from  the  defendant  in  er- 
ror on  the  express  terms  that  they  were  to  be 
spot  cash — that  is,  cash  upon  the  delivery 
•of  the  goods;  that  the  goods  were  delivered 
to  the  vendee  at  bis  usual  place  of  business  in 
the  evening.  On  the  following  morning,  the 
agent  of  the  vendor  went  to  the  vendee  and 
demanded  payment  The  agent  was  then  in- 
formed by  the  vendee  that  he  would  make 
payment  as  soon  as  he  could  check  up  the 
goods  and  ascertain  if  they  corresponded  with 
the  invoice.  On  the  next  morning  the  agent 
again  went  to  the  place  of  business  of  the 
vendee,  but  was  unable  to  find  bim  in.  The 
evidence  shows  that  for  five  or  six  mornings 
in  succession  he  went  to  the  usual  place  of 
business  of  the  vendee,  but  failed  to  find  him. 
Something  like  eight  or  ten  days  afterwards, 
he  went  to  the  vendee's  place  of  business  at 
.an  unusual  early  hour  in  the  morning,  and 
found  bim  there,  and  then  again  demanded 
payment,  and  was  then  told  by  the  vendee 
that  be  could  not  make  payment  for  the  goods, 
.and  that  the  vendor  could  take  the  goods 
back,  which  proposition  was  then  and  there 
.accepted  by  the  agent  of  the  vendor,  and  im- 
mediately he  went  to  the  wholesale  bouse  of 
the  vendor  for  teams  and  wagons  to  take 
.away  the  goods,  and  on  the  same  day  he  re- 
turned with  teams  and  wagons  for  the  pur- 
pose of  taking  away  the  goods,  and  found 
them  in  the  bands  of  the  constable,  who  had 
levied  on  them  by  virtue  of  the  attachment 
in  this  case  and  the  executions  mentioned  in 
the  record.  Now,  the  only  difference  between 
this  and  the  BCansas  case  is  that  in  that  case 
tbere  was  no  express  acceptance  of  the  prop- 
-osition  of  the  veiuiee  to  return  the  goods  on 
account  of  inability  to  pay,  while  in  this  case 
tbere  was  an  express  acceptance.  In  the 
Kansas  case  tbe  vendee  wrote  that  he  could 
not  pay  for  the  goods,  and  that  they  were 
the  property  of  the  vendor,  and  that  be  would 
put  them  in  tbe  hands  of  a  third  party.  In 
the  case  at  bar  tbe  vendee  told  the  agent  of 
tbe  vendor  that  be  could  not  pay  for  tbe 
.goods,  and  that  he  would  turn  them  over, 
which  proposition  was  accepted  by  tbe  agent 
of  the  vendor,  and.  In  that  particular,  we 
think,  makes  a  stronger  case  than  the  Kan- 
sas case. 

This  same  identical  question  was  before 
the  Supreme  Oourt  of  Utah  in  the  case  of 
Paulson  V.  Lyon,  reported  in  2C  Utah,  438,  73 
Pac.  510.  In  that  case,  the  facts  were  that 
on  September  10,  1901,  at  Salt  Lake  City, 
Utab,  defendant,  who  was  a  Jeweler,  entered 
into  a  contract  with  plaintiff,  who  was  a 
jKbow-case  maker,  for  tbe  purchase  of  certain 


articles  to  be  used  in  dtfendant's  jewelry 
store.  Tlie  contract,  so  far  as  material  here, 
was  as  follows:  "This  is  to  certify  tbat  I, 
tbe  undersigned,  have  this  day  purchased 
from  J.  P.  Paulson,  of  Salt  Lake  City,  Utah, 
the  following  described  articles:  [Then  fol- 
lows an  enumeration  of  the  goods  which  are 
described  as  plate  glass,  wall  cases,  counters 
with  plate  glass,  show  cases,  etc.]  All  of 
tbe  above-described  articles  to  be  made  of  tlie 
very  best  mahogany.  In  consideration  of  tbe 
above,  I  promise  to  pay  J.  P.  Paulson,  or  or- 
der, tbe  sum  of  nine  hundred  ($900.00)  dol- 
lars upon  delivery  of  these  goods."  The  ar- 
ticles mentioned  in  tbe  contract  were  fur- 
nished by  the  plaintiff,  and  placed  in  the  de- 
fendant's store,  and  were  ready  for  use  No- 
ventber  26, 1901,  at  which  time  tbe  defendant 
opened  his  store  and  commenced  using  them. 
Immediately  after  the  goods  were  put  In  and 
ready  for  use,  the  plaintiff  demanded  pay- 
ment for  the  same,  and  for  about  a  month 
made  repeated  demands  of  defendant  for  pay- 
ment of  tbe  purchase  price,  but  defendant, 
on  one  pretext  and  another,  put  bim  off  un- 
til December  28,  1901,  without  paying  tbe 
amount  due  or  any  part  thereof,  excepting 
137.50,  which  was  paid  on  or  about  December 
24,  1901.  On  December  28,  1901,  plaintiff 
commenced  an  action  to  recov«:  possession 
of  tbe  goods.  Tbe  case  was  tried  by  tbe 
court  without  a  Jury,  and  aft«r  hearing  the 
evidence,  which  showed  the  foregoing  facts, 
tbe  court  found  all  tbe  issues  in  favor  of  tbe 
defendant,  and  ordered  judgment  in  his  favor, 
and  dismissed  the  plaintiff's  complaint.  The 
first  and  third  findings  are  as  follows:  "(1) 
Tbat  the  defendant  now  is,  and  ever  since 
about  tbe  25tb  day  of  November,  1901,  bas 
been,  tbe  owner  and  in  possession,  and  enti- 
tled to  the  possession,  of  all  the  goods  and 
chattels  described  in  tbe  plaintiff's  com- 
plaint" "(3)  That  tbe  defendant  did  not  at 
any  time  withhold  or  detain  any  of  said 
goods  or  chattels  from  plaintiff's  possession 
to  plalntifTs  damage  in  any  sum  whatever," 
From  tbis  decision,  the  plaintiff  appealed. 
The  court  says:  "The  contract  under  consid- 
eration expressly  provides  that  the  goods 
shall  be  paid  for  on  delivery.  The  well-es- 
tablished rule  is  that  where  goods  are  sold, 
to  be  paid  for  on  delivery,  as  was  done  In 
this  case,  the  payment  is  a  condition  pre- 
cedent to  passing  title,  unless  such  payment 
is  waived  at  tbe  time,  or  subsequent  to  tbe 
delivery  of  the  goods.  6  Ency.  Law  (2d  Ed.) 
456;  1  Mechem  on  Sales,  538;  Dudley  v.  Saw- 
yer, 41  N.  H.  326;  Leven  v.  Smith,  1  Denio 
(N.  y.)  571;  Hammett  v.  Llnneman,  48  N.  Y. 
399 ;  Daugherty  v.  Fowler,  44  Kan.  628,  25 
Pac.  40,  10  L.  R.  A.  314.  "To  constitute  a 
waiver  there  must  not  only  be  a  delivery, 
but  an  intent  not  to  insist  upon  Immediate 
payment  as  a  condition  of  the  title  passing.' 
Globe  Milling  Co.  v.  Minneapolis  Eleva.  Co., 
44  Minn.  156,  46  N.  W.  306;  Mechem  on 
Sales,  552.  The  Important  question  In  this 
cuse  is;  Does  tbe  record  show  such  intent 
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or  a  state  of  facts  from  which  the  Intent 
could  be  reasonably  Inferred?  The  record 
Bhows  that,  immediately  after  the  goods  were 
put  in  respondent's  store  and  were  ready  for 
use,  appellant  demanded  payment,  and  for 
nearly  a  month  thereafter  made  repeated  de- 
mands upon  the  respondent  for  the  purchase 
price,  and  without  any  unreasonable  delay 
oommpnced  an  action  to  recoA'er  the  property. 
We  have  made  a  careful  examination  of  the 
record,  and  fall  to  find  any  evidence  what- 
ever that  tends  to  support  the  contention  that 
Paulson  said  or  did  anythlnK  from  which  It 
can  be  inferred  that  he  intended  to  relin- 
quish his  title  to  the  pi-oijcrty  before  It  was 
paid  for  in  full,  or  that  Lyan  understood  that 
the  title  had  passed  to  him.  In  fact,  liyon 
himself  testified  that  he  only  accepted  tlio 
Roods  temporarily,  and  nowhere  in  the  record 
does  It  appear  that  either  Paulson  or  Lyon 
treated  or  regarded  the  same  as  absolute  and 
unconditional.  This  being  an  action  at  law, 
if  there  were  any  evidence  whatever  to  sup- 
l)ort  the  foregoing  findings,  we  would  not 
disturb  the  judgment;  but  as  the  evidence 
is  all  one  way,  and  shows  that  Paulson  never 
waived  payment,  or  relinquished  his  title  to 
the  goods,  the  case  nrast  be  reversed." 

Now,  what  Is  true  in  tlie  Utah  case  is 
forcibly  true  in  the  case  at  bar.  All  the  evi- 
dence In  the  ease,  in  fact,  the  undisputed  evi- 
dence in  the  case.  Is  that  this  was  a  sale  for 
si)Ot  cash,  and  the  entire  conduct  and  lan- 
guage of  the  defendant  In  error  throughout 
this  entire  transaction  negatives  the  proposi- 
tion that  he  ever  waived,  or  Intended  to  waive, 
Ills  right  to  demand  cash  payment  as  a  condi- 
tion precedent  to  tiie  passing  of  title.  We  find: 
That  lmme<llately  on  delivering  the  goods  he 
demanded  payment;  that  he  went  there  on 
every  morning  for  five  or  six  consecutive 
mornings  for  the  purpose  of  demanding  pay- 
ment ;  and  that  as  soon  as  It  was  possible  to 
secure  an  Interview  with  the  vendee  he  did 
demand  payment,  and  tlien  Is  Informed  that 
the  vendee  is  unable  to  pay  for  the  goods,  and 
that  be  must  take  his  goods  back,  which  he 
then  agreed  to  do.  Now,  there  is  no  positive 
evidence  In  this  record  which  shows  whether 
or  not,  at  the  time  of  this  agreement,  the 
rights  of  any  creditor  had  Intervened.  There 
is  no  evidence  tending  to  show  that  this  writ 
of  attachment  had  been  made  by  the  officer 
at  the  time  the  vendee  Informed  the  vendor 
that  he  must  take  back  his  goods.  But  we 
think  we  have  a  right  to  presume  that  there 
had  not,  from  the  fact  that  no  one  testified 
that  at  the  time  of  this  convei-satlon  be- 
tween the  vendee  and  the  agent  of  the  vendor, 
wherein  it  was  agreed  that  the  vendor  should 
take  the  goods  back,  that  there  was  any 
writ  of  attachment,  or  that  anybody  else 
other  than  the  vendee  was  In  possession  of 
the  goods,  but  the  evidence  does  show  that,  on 
the  same  day  when  the  agent  of  the  vendor 
returned  with  teams  and  wagons  of  the 
vendor  to  take  possession  of  the  goods  imder 
the  terms  of  the  agreement,  he  then  found,  for 


the  first  time,  that  the  same  was  la  the  poa- 
sesslon  of  the  officer.  Hence  we  think  It  a 
fair  presumption  of  fact  that  the  levy  by  the 
officer  under  the  attachment  shown  by  tlie 
record  was  between  the  time  In  the  morning 
at  6  :.10,  when  the  vendee  and  vendor  had  the 
conversation  by  which  the  vendee  told  the 
vendor  that  he  was  unable  to  pay,  and  the 
time  In  the  afternoon,  when  the  evidence 
shows  the  agent  of  the  vendor  went  there  to 
take  possession  of  bis  goods.  So  we  think  It 
a  fnlr  presumption  from  the  evidence  In  the 
case  that  at  the  time  the  agent  of  the  vendor 
demanded  payment  of  the  vendee,  and  was 
Informed  by  the  vendee  that  he  could  not  pay. 
and  that  the  vendor  must  take  his  goods  back, 
no  levy  had  been  made,  and  the  rights  of  no 
third  person  had  Intervened. 

We  take  It  that  the  interveners  here,  the 
attachment  and  execution  creditors,  are  in 
no  better  itosltlon.  and  have  no  greater  rights, 
than  had  the  vendee,  because  our  own  Su- 
pi-enie  Court,  In  the  case  of  Central  Ix)nn  & 
Trust  Company  v.  Campbell  Commission  Com- 
pany, reported  in  5  Okl.  411  (bottom  of  the 
page).  40  -Pac.  52,  lay  down  this  rule :  "Where 
property  Is  sold  and  delivered,  upon  condi- 
tions that  the  title  shall  not  vest  In  the 
vendee,  unless  the  price  agreed  upon  be  paid 
within  a  specified  time,  the  vendee  has  no 
attachable  Interest  In  the  property  tmtll  the 
Iierfonnance  of  the  condition."  Drake  on  At- 
tachment. S  240;  Buckmaster  v.  Smith,  22 
Vt.  20.1 :  McFarland  v.  Farmer.  42  N.  H.  38C ; 
The  Marina  (D.  C.)  19  Fed.  7(50;  Lucas  v. 
BInisey,  41  Conn.  .157.  Now,  under  the  law 
as  laid  down  In  this  decision,  and  all  of 
the  decisions  upon  the  snl)je<?t  that  we  are 
able  to  find,  we  think  that  the  conclusion  of 
the  Jurj-  and  the  finding  of  the  court  that  the 
plaintifT  was  entitled  to  recover  his  goods 
was  correct,  and  as  the  Instructions  of  the 
court  correctly  state  the  law  as  laid  down  In 
this  opinion,  we  think  the  Instructions  were 
eminently  proper,  and  correctly  stated  the 
law. 

Tlie  only  remaining  assignment  of  error  Is 
that  the  court  erred  in  not  numbering  and 
marking  Its  Instrnctions,  as  required  by  the 
statute:  but  In  making  this  contention  we 
think  that  counsel  for  plaintiff  in  error  has 
entirely  overlooked  the  express  provision  of 
our  statute.  2  Wilson's  Rev.  &  Ann.  St. 
Okl.  1903,  !  4462,  p.  10,11,  provides:  "When 
the  evidence  Is  concluded,  and  either  party 
desires  special  Instructions  to  be  given  to  the 
Jury,  said  instrnctions  shall  be  reduced  to 
writing.  nnml)er»»d  and  signed  by  the  party 
or  his  attorney  asking  the  same,  and  deliv- 
ered to  the  court.  The  court  shall  give  gen- 
eral Instrnctions  to  the  Jury  which  shall  be  In 
writing  and  numbered  and  signed  by  the 
Judge  If  required  by  either  party."  Now,  In 
this  case  the  record  does  not  disclose  that 
any  requirement  or  request  was  made  by  de- 
fendants, or  either  of  them,  for  a  numbering 
of  the  Instructions.  The  Instructions  were  In 
writing,  which  Is  the  essential  thing.    The 
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failure  to  not  number  the  Instructions,  there 
being  no  request.  Is  not  error,  and  at  best. 
If  error,  would  be  harmless  error,  and  would 
be  no  ground  for  reversing  the  case ;  the  In- 
structions being  otherwise  correct. 

Having  examined  the  entire  record,  and 
finding  no  error  therein,  and  believing  that 
substantial  justice  has  been  done,  the  deci- 
sion of  the  probate  court  is  afiSrmed,  at  the 
costs  of  the  plaintiffs  In  error.  All  the 
Justices  concurring,  except  GARBER  and 
PAXCOAST,  JJ.,  absent 


GAULT  LUMBER  CO.  v.  PILES  et  al. 
(Supreme  Court  of  Oklahoma.    Sept.  20,  1907.) 

1.  Specitio  Pebpobmanci!  — Contbact  — Pab- 

TIES. 

A  court  of  equity  cannot  enforce  the  spe- 
cific performance  of  a  contract  to  sell  real  es- 
tate against  several  joint  owners  where  all  the 
joint  owners  were  not  parties  to  the  contract. 

2.  GUABDIAK    AND    WABD  —  SAI.B    OT    LAND — 
POWEB   OP   GUABDIAN. 

An  agent  or  guardian  of  an  infant  owner 
of  real  estate  has  no  power  to  make  an  ex- 
ecutory contract  for  the  sale  of  the  infant's  real 
estate.  Such  a  sale  can  only  be  made  npon  an 
order  of  the  proi>ate  court  and  subject  to  the 
court's  approval. 

[Ed.  Note,— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Guardian  and  Ward,  f  175.] 

3.  BBOKEBS  —  AUTHOBITT    TO     SEIX  —  REQUI- 
SITES. 

The  written  authority  of  an  agent  to  sell 
real  estate  and  bind  the  owner  by  an  executory 
contract  most  be  certain  and  specific  as  to  terms 
and  description. 

4.  SAJIB— CONSTRTJOTION    OP   AtTTHOBITT. 

A  letter  written  by  an  owner  of  real  estate 
to  a  real  estate  broker,  placing  the  property  in 
the  hands  of  the  broker  for  sale,  will  ordinarily 
be  construed  as  an  authority  to  the  broker  to 
find  a  purchaser,  and  not  as  an  authority  to 
Bell  and  bind  the  owner. 

(EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §  13.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;  before  Justice  B.  F.  Burwell. 

Ejectment  by  William  M.  Pyles  and  others 
against  the  Gault  Lumber  Company.  From 
a  judgment  for  plaintiffs,  defendant  brings 
error.    Affirmed. 

This  was  an  action  In  ejectment  brought 
by  the  defendants  In  wror,  William  M.  Pyles 
and  the  minor  heirs  of  Mrs.  William  M.  Pyles, 
deceased,  against  the  Gault  Lumber  Company, 
a  corjKjratlon,  to  recover  possession  of  lot  29, 
in  block  4,  In  Oklahoma  City.  The  plaintiffs 
alleged  that  they  were  the  owners  and  en- 
titled to  the  possession  of  the  real  estate  de- 
scribed, and  that  the  defendant  was  in  pos- 
session and  refused  to  vacate,  and  judgment 
was  asked  for  possession  and  damages  for  de- 
tention. The  defendant  filed  an  answer.  In 
which  it  admitted  that  the  plaintiffs  held  the 
legal  title  to  said  lot,  and  that  It  was  In 
possession  of  the  same,  but  alleged  that  Wil- 
liam M.  I^les  authorized  an  agent  in  writing 
to  sell  said  real  estate  for  i-WO  cash,  and  that 


It  purchased  said  lot  from  said  agent  and  paid 
the  sum  of  $50  upon  the  purchase  price  and 
went  Into  possession  of  said  property  and  had 
made  valuable  and  lasting  Improvements 
thereon,  and  it  offered  to  pay  the  balance  of 
the  purchase  money,  $350,  and  demanded  spe- 
cific performance  of  said  contract  of  pur- 
chase. The  plaintiffs  replied  by  general  de- 
nial. The  cause  was  tried  to  a  jury.  Upon 
the  trial  the  plaintiffs  Introduced  proof  of 
their  title  and  the  possession  by  the  defend- 
ant and  rested.  The  defendant  then  showed 
that  Pyles  had  written  a  letter  to  the  agent 
from  whom  It  purchased  the  property.  In 
which  he  stated  "that  he  would  take  iwo 
for  the  lot,"  and  told  him  "that  he  might 
sell  it"  This  letter  was  lost,  and  It  does  not 
appear  that  any  effort  was  made  to  have 
Pyles  produce  a  copy  or  to  admit  Its  con- 
tents. The  agent  made  an  oral  agreement 
with  W.  D.  Gault,  manager  of  the  lumber 
company,  to  sell  the  lot  to  the  company  for 
.$400,  and  Gault  agreed  to  take  It  He  paid 
the  agent  $50,  and  agreed  to  pay  the  balance 
of  $350  when  the  deed  was  delivered.  The 
sale  was  reported  by  the  agent  to  Pyles,  who 
at  the  time  was  residing  In  Indian  Territory, 
and  he  sent  a  deed  to  the  agent,  executed  by 
him,  and  conveying  the  lot  to  the  Gault  Lum- 
ber Company.  Mr.  Gault  took  the  deed  to  his 
attorney,  who  examined  It,  and  after  which 
Gault  returned  It  to  the  agent,  and  refused 
to  accept  It  because  It  was  not  executed  by 
or  on  behalf  of  the  minor  heirs  who  owned  an 
undivided  Interest  In  the  real  estate.  Pyles 
at  the  time  had  no  authority  to  sell  the  real 
estate  of  the  minor  heirs.  Proceedings  were 
begun  In  the  probate  court  of  Oklahoma  coun- 
ty for  the  purpose  of  obtaining  an  order  of 
that  court  for  the  sale  of  the  Interest  of  the 
minor  heirs,  but  no  such  order  was  ever  made. 
After  Gault  had  rejected  the  Pyles  deed  and 
knew  of  the  defect  In  the  title,  and  that  the 
minor  heirs  had  not,  through  any  authorized 
proceeding,  agreed  to  the  sale  of  the  lot,  the 
lumber  company  moved  Its  business  onto  the 
lot  and  put  about  200  loads  of  dirt  on  the  lot 
to  fill  It  up  for  business  purposes.  After  this 
had  been  done.  Pyles  called  upon  the  agent 
and  procured  the  rejected  deed.  He  refused 
to  accept  the  $."50  held  by  the  agent,  and  join- 
ed with  the  Infant  owners  In  bringing  this 
action.  Upon  the  showing  above  made,  the 
court  directed  a  verdict  for  the  plaintiffs,  and 
gave  judgment  for  possession,  and  this  Is 
assigned  as  error. 

Snyder  &  Clark,  for  plaintiff  in  error.  J. 
H.  Everest  for  defendants  In  error. 

BURFORD,  C.  J.  (after  stating  the  facts 
as  above).  Upon  the  admitted  facts  In  the 
pleadings,  the  plaintiffs  were  entitled  to  judg- 
ment In  their  favor,  unless  the  defendant  es- 
tablished such  a  valid  contract  of  purchase 
and  sale  as  a  court  of  equity  would  award  a 
specific  performance  of.    The  theory  of  the 

plaintiff  In  error  Is  that  Pyles  ga,ve  the^ceilt^ 
Digitized  by  VjOOvlC 


176 


92  PACIFIC  REPORTER. 


(OkL 


written  authority  to  sell  the  lot  In  question ; 
that  the  agent  made  an  oral  sale  to  the  Gault 
Lumber  Company;  that  It  paid  part  of  the 
purchase  money  and  went  into  possession  and 
made  lasting  and  valuable  Improvements  ou 
the  lot,  and  tendered  the  balance  of  purchase 
money  and  demanded  a  deed  of  conveyance. 
This  theory,  It  established,  would,  In  equity, 
entitle  the  defendant  to  a  specific  perform- 
ance of  the  contract ;  but  we  thinli  the  proof 
falls  of  establishing  the  theory.  In  the  first 
place,  Pyles  was  not  the  sole  owner  and  had 
no  authority  to  sell  the  lot.  He  could  at  best 
only  sell  his  undivided  interest.  The  infant 
owners  could  neither  contract  in  writing  or 
orally  to  sell  their  Interest,  nor  could  they 
authorize  an  agent  or  guardian  to  sell.  The 
purchaser  was  iwund  to  know  this  as  a  mat- 
ter of  law.  Nor  could  Pyles,  as  the  guardian 
of  the  Infant  owners,  make  any  contract  of 
sale  that  would  be  legal  until  he  had  first  pro- 
cured an  order  of  sale  from  the  prol)ate  court, 
and  then  any  such  agreement  must  have  been 
subject  to  the  approval  of  such  court.  The 
district  court  had  no  authority  to  enforce  the 
contract  of  Pyles  to  sell  the  real  estate  of  the 
Infant  heirs,  even  had  he  made  such  an  agree- 
ment, and  for  this  reason  alone  the  court  was 
Justified  in  directing  a  verdict  for  the  plain- 
tlfts. 

Nor  do  we  think  there  was  shown  such  a 
written  authority  of  the  agent  to  sell  as  will 
take  the  case  out  of  the  statute  of  frauds.  An 
authority  of  an  agent  to  sell  real  estate,  In 
order  to  bind  the  owner  by  executory  contract, 
must  be  specific  and  certain  as  to  terms  and 
description.  Ordinarily,  when  property  Is 
placed  in  the  hands  of  an  agent  to  sell,  the 
authority  conferred  is  only  held  to  be  the  au- 
thority to  find  a  purchaser  at  a  given  price 
and  submit  the  same  to  the  owner,  and  not  an 
authority  to  sell  and  bind  the  owner.  The 
authority  shown  by  the  evidence  does  not 
take  this  case  out  of  the  general  rule,  and, 
in  the  absence  of  more  specific  and  definite 
authority  to  the  agent  to  sell  the  real  estate 


and  enter  into  a  contract  of  sale  to  bind  the 
owners,  the  court  committed  no  error  in  di- 
recting a  verdict. 

There  is  a  further  reason  why  the  defend- 
ant should  not  have  prevailed  uiwn  the  proof 
made:  If  the  agent  had  authority  to  sell  the 
real  estate,  it  was  for  the  sum  of  $400  cash. 
The  defendant  never  made  such  a  contract 
with  the  agent  as  the  authority  of  the  agent 
would  warrant.  He  had  no  authority  to  sell 
for  $oO  cash  and  the  balance  when  the  defend- 
ant should  be  satisfied  with  the  title.  Nor  do 
we  think  the  defendant  showed  such  equity  as 
would  entitle  it  to  a  si)ecific  performance  of 
the  contract.  It  never  went  Into  possession 
of  the  lot  or  expended  any  money  or  labor 
upon  it  in  the  way  of  Improvements  until 
after  the  Pyles  deed  had  been  refuseil.  the 
defect  in  the  title  discovered,  and  the  refusal 
of  Pyles  to  carry  out  the  contract  was  made 
known  to  It  The  company  was  not  misled 
or  deceived  to  its  detriment,  but  went  onto 
the  lot  with  its  eyes  open  and  the  obstacles 
alt  apparent.  The  possession  and  part  pay* 
ment  which  will  take  a  case  out  of  the  stat- 
ute of  frauds  must  be  a  possession  authorized 
by  the  owners  of  the  property,  and  must  have 
been  taken  in  good  faith,  and  not  fraudulently 
obtained.  No  right  in  equity  can  be  founded 
upon  a  trespass  or  unauthorized  possession. 
Ebervilie  v.  Leadviile  Mining  &  D.  Ca,  2S 
Colo.  241,  64  Pac.  200 ;  McKlnnon  v.  Nixon,  128 
Ala.  612,  29  South.  690;  Cockrell  v.  Mclntyre, 
161  Mo.  59,  61  S.  W.  648. 

The  case  made  by  the  defendant  falls  with- 
in the  law  as  stated  by  this  court  in  the  cases 
of  Pox  V.  Easter,  10  Okl.  527,  62  Pac.  283; 
Halsell  T.  Renfrew  et  al.,  14  Okl.  074,  78  Pac. 
118;  Id..  202  U.  S.  287,  26  Sup.  Ct  610,  50  L. 
Ed.  1032. 

The  judgment  of  the  district  court  of  Okla- 
homa county  is  affirmed,  at  the  costs  of  the 
plaintiff  in  error.  All  the  Justices  concur, 
except  BURWELL,  J.,  who  tried  the  case  be- 
low, not  sitting,  and  PANOOAST  and  6AR- 
BER,  JJ.,  absent 


Digitized  by 


Google 


Cal.) 


CITY  OF  PETALUMA  T,  ^'HITB. 


177 


1S2  Cal.  188 

HAWLET  T.  HARRINGTON.     (S.  F.  4,341.) 

(Supreme  Court  of  California.     Oct.  7,  1907.) 

1.  Appeal  — Time  of  Taking  —  Review  of 
Evidence. 

Under  tlie  express  provisions  of  Code  Civ. 
Proc.  i  039,  subd.  1,  an  exception  to  a  decision 
or  verdict  as  not  supjwrted  by  tiie  evidence  can- 
not be  reviewed,  unless  the  appeal  is  taken  from 
the  judgment  within  60  days  after  rendition. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  S§  1877-188a] 

2.  Same— Rbcoxi>— Sufticienct   of  Bill    of 
Exceptions. 

Under  Code  Civ.  Proc.  §  648;  providing 
tbat,  if  the  exception  is  to  the  verdict  or  deci- 
sion for  inanfiiciency  of  the  evidence,  it  must 
spe&ts  the  particulars  in  wliich  the  evidence  is 
insufficient,  where  tlie  bill  of  exceptions  on  ap- 
peal from  an  order  denying  a  new  trial  con- 
tains no  specifications  of  particulars,  the  evi- 
dence cannot  be  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,   iS   2910-2927.] 
8.  Fbaudulbst   Conveyances— Gbounds   of 
Invalidity— CoNsiDEBATioN. 

Under  the  express  provisions  of  Civ.  Code, 
i  8442,  prior  to  the  amendment  of  1895,  a 
transfer  could  not  be  declared  void  solely  on 
the  ground  that  it  was  not  made  for  a  valuable 
consideration,  and  a  conveyance  valid  thereun- 
der when  executed  as  to  existing  creditors  could 
not  be  rendered  void  by  the  amendment  of  tliat 
section  in  1895,  declaring  that  any  transfer 
made  voluntarily  or  without  a  valuable  consider- 
ation by  a  par^  while  insolvent  or  in  contem- 
plation Of  insolvency  shal  be  void  as  to  cred- 
Iton. 

Department  1.  Appeal  from  Soperlor  Court, 
Alameda  County ;  F.  B.  Ogden,  Judge. 

Action  to  quiet  title  by  Mary  A.  Hawley 
against  Sarah  B.  Harrington.  From  a  judg- 
ment for  plaintiff  and  an  order  denying 
ber  motion  for  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

George  Reed,  R.  M.  Brown,  and  Z.  W. 
Sawyer,  for  appellant  Olney  &  Olney,  for 
respondent 

SHAW,  3.  This  Is  an  action  to  qnlet 
title.  The  complaint  Is  In  the  customary 
form.  The  answer  alleges  that  the  defend- 
ant is  the  owner  of  the  property  In  fee 
simple  by  virtue  of  a  sheriff's  sale  and  deed 
made  and  executed  In  pursuance  of  an  ex- 
ecution and  judgment  against  one  J.  C.  Haw- 
ley, the  grantor  of  plalntifT.  The  court  gave 
Its  findings  and  judgment  In  favor  of  the 
plaintiff.  The  defendant  appeals  from  the 
Judgment  and  from  an  order  denying  her 
motion  for  a  new  trial. 

It  Is  claimed  that  the  evidence  Is  In- 
sufficient to  justify  the  decision.  The  suf- 
ficiency of  the  evidence  to  support  the  de- 
cision cannot  be  reviewed  on  the  record  be- 
fore us.  Tlie  judgment  was  rendered  on 
September  21,  1904.  The  appeal  from  the 
judgment  was  taken  on  .Tanunry  21,  1905. 
This  being  more  than  60  days  after  the  ren- 
dition of  the  Judgment,  the  provisions  of 
subdivision  1  of  section  9S9  of  the  Code  of 
Civil  Procedure  prevent  any  review  of  the 
evidence  upon  that  appeal  to  ascertain  wheth- 
er or  not  it  supports  the  judgment    The  -ap- 
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peat  from  the  order  denying  a  new  trial  Is 
based  on  a  bill  of  exceptions  purporting  to 
contain  the  evidence.  Section  648  of  the 
Code  of  Civil  Procedure  provides  that  "when 
the  exception  Is  to  the  verdict  or  decision, 
uijon  the  ground  of  the  Insufficiency  of  the 
evidence  to  justify  It,  the  objection  must 
specify  the  particulars  In  which  such  evi- 
dence Is  alleged  to  be  Insufficient."  The 
bill  of  exceptions  contains  no  specification  of 
particulars,  nor  any  specifications  at  all. 
Hence  the  evidence  cannot  be  reviewed  on 
appeal  from  the  order. 

The  findings  show  that  J.  C.  Hawley, 
against  whom  the  Judgment  was  rendered 
under  which  the  defendant  claims,  conveyed 
the  land  to  the  plaintiff  some  17  years  be- 
fore the  Judgment  against  him  was  rendered, 
and  that,  although  the  conveyance  was  with- 
out consideration  other  than  love  and  af- 
fection, It  was  made  without  Intent  to  hin- 
der, delay,  or  defraud  creditors,  and  that  It 
did  not  Include  all  of  the  grantor's  property. 
It  therefore  follows  that  It  was  not  void,  as 
claimed  by  appellant  Section  3442  of  the 
Civil  Code,  prior  to  1895,  provided  that  such 
a  transfer  could  not  be  declared  void  solely 
on  the  ground  that  It  was  not  made  for  a 
valuable  consideration.  Not  being  void  os 
to  existing  creditors  in  1885,  when  It  was 
executed.  It  could  not  be  rendered  void  by 
the  amendment  to  that  section  enacted  10 
years  afterward.  We  have  taken  the  trouble 
to  read  the  evidence  contained  In  the  bill 
of  exceptions,  although  not  reviewable  here, 
and  we  think  It  fully  Justifies  the  findings 
In  favor  of  the  plaintiff.  The  appeals  ap- 
pear to  have  been  taken  without  any  rea- 
sonable foundation,  and  the  appellant  should 
pay  damages. 

The  Judgment  and  order  are  affirmed,  and 
the  court  below  will  give  Judgment  In  favor 
of  respondent  against  the  appellant  for  costs 
of  appeal  and  damages  In  the  sum  of  $100. 

We  concur:    SLOSS,  J.;  ANGELLOTTI,  J. 


163  Cal.  190 
CITY  OF  PETALUMA  v.  WHITE  et  al. 
(S.  F,  4.394.) 
(Supreme  Court  of  California.     Oct  7,  1907.) 

1.  Appeal— Review— Presumptions. 

Where  findings  were  attacked  on  motion 
for  new  trial  for  insufficiency  of  the  evidence. 
the  order  granting  a  new  trial  being  in  general 
terms,  it  will  be  presnmed  on  appeal,  in  favor 
of  the  order,  that  tbe  motion  was  granted  for 
insufiiciency  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  3073.] 

2.  Eminent  Domain— Pboceedings  to  Take 
Pbopebty— Descbiption  of  Pbopebty  Tak- 
en. 

In  condemnation  proceedings  under  St 
1877-78,  p.  203,  c.  170,  autborizing  the  trus- 
tees of  a  city  to  widen  a  street,  land  taken  was 
described  in  the  decree  as  "all  that  portion  of 
the  following  described  tract  of  land  which  is 
included  between  the  southeasterly  line  of  W. 
avcnuo  and  a  line  drawn  parallel  with  said 
boundaiy  line  distant  l?>j4  ^feet  ^e^^  j^ 
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wit:  th»t  portion  of  lot  186  as  laid  down  and 
numbered  upon  the  official  map  of  said  city." 
tirld,  that  the  southeasterly  line  of  the  avenue 
referred  to  must  be  taken  to  be  the  line  of  the 
uvenue  as  shown  on  the  official  map,  and  not 
the  line  established  by  fences  constructed  by 
occupants  of  lots,  not  on  the  southeasterly  line 
of  the  avenue,  as  shown  on  the  map,  but  to 
the  north  thereof. 

3.  Appeal— Review— Discretion  or  CouB't— 
Gkanting  of  Xew  Tbiai.. 

Where  there  is  a  8ul>stantial  conflict  in  the 
evidence,  the  trial  court  is  authorized  to  grant  a 
new  trial  for  insufliciency  of  evidence,  and  ita 
action  is  conclusive  on  the  Supreme  Court. 

[Ed.  Note. — For  cases  in  i>oint,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  g  3871.] 

4.  Eminent  Domain— Pboceedings  to  Take 
Pbopeety— Pkocess  OB  Notice— Affidavits 
OF  Publication. 

Affidavits  filed  under  St.  1877-78,  p.  203,  c 
170,  I  5,  providing  that  the  district  court  should 
have  jurisdiction  of  proceedings  to  widen  a 
street  on  filing  a  copy  of  all  the  proceedings  of 
the  board  of  trustees  and  the  original  affidavits 
of  publication  of  notices  and  proof  of  service, 
etc.,  were  sufficient,  though  not  signed  by  af- 
fiants ;  the  rule  being  that,  in  the  absence  of  a 
statute  or  rule  of  court  requiring  it,  the  affiant's 
signature  to  an  otherwise  regular  affidavit  is 
not  necessary. 

5.  Saiie. 

The  failure  to  notify  one  or  more  of  the 
landowners  in  a  proceeding  to  widen  a  street 
will  not  vitiate  the  proceedings  as  to  those  prop- 
erly notified. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §  489.] 

6.  Same— Waiveb  of  Ibbeoulabities. 

Where  an  owner  of  land  voluntarily  accepts 
the  amount  awarded  in  condemnation  ijroeeed- 
ings  for  the  taking  of  his  land,  he  waives  ir- 
regularities in  the  proceedings,  and  his  act  ia 
binding  on  bis  successors  in  interest. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  {  443.] 

Department  1.  Appeal  from  Superior 
Court,  Sonoma  County;  J.  Q.  White,  Judge. 

Actloa  by  the  city  of  Petaiuma  against 
Eliza  J.  White  and  others.  Judgment  for  de- 
fendant White,  and,  from  an  order  granting 
a  new  trial.  White  appeals.    Aflirmed. 

F.  A.  Meyer,  for  appellant  Uppitt  &  Llp- 
pitt  and  T.  J.  Geary,  for  respondent. 

ANGEIiLOTTI,  J.  This  Is  an  action  to 
recover  for  the  use  of  the  public  as  a  part 
of  a  street  a  strip  of  land  about  7%  feet 
wide,  extending  along  the  front  of  the  lot 
of  defendant  White  a  distance  of  about  160 
feet  Defendant  Wlilte  bad  judgment,  and 
plaintiff  made  a  motion  for  a  new  trial.  The 
motion  was  granted,  and  this  appeal  is  from 
the  order  granting  such  motion. 

The  defendant's  lot  is  a  portion  of  block 
186  of  the  city  of  Petaiuma,  according  to 
the  bfScial  map  of  said  city.  This  land  has 
a  frontage  of  about  150  feet  on  the  southerly 
line  of  the  public  street  known  as  Western 
avenue.  Proceedings  for  the  widening  of 
this  street  were  had  In  1879,  resulting  la  a 
decree  of  condemnation  made  hy  the  dis- 
trict court  on  October  21,  1879,  by  tvhich  a 
12^-foot  strip  of  land  aloqg  the  southerly 
line  of  the  street  was  condemned  for  the  use 
of  a  public  street,  upon  the  payment  to  the 


owners  of  the  land  taken  of  the  several 
amounts  awarded  to  them  as  damages.  At 
that  time  one  J.  B.  Robinson  was  the  owner 
of  a  portion  of  lot  180,  which  portion  includ- 
ed all  thereof  subsequently  acquired  by  de- 
fendant. The  decree  of  condemnation  de- 
scribed the  portion  of  such  land  taken  as  fol- 
lows: "All  that  portion  of  the  following  de- 
scribed tract  of  land  which  is  Included  be- 
tween the  southeasterly  line  of  Western  Ave- 
nue and  a  line  drawn  parallel  with  said 
boundary  line,  distant  twelve  and  one-half 
feet  therefrom,  to  wit:  That  portion  of  lot 
186  as  laid  down  and  numbered  upon  the 
oflSclal  map  of  said  city  of  Petaiuma  front- 
ing 315  feet  on  Western  Avenue  and  ad- 
joining Baker  street  and  lands  of  D.  B. 
Franklin,  and  belonging  to  J.  R.  Robinson." 
The  damages  to  the  owner  caused  by  such 
taking  were  assessed  at  $141.  The  damages 
awarded  were  accepted  August  13,  1881,  by 
John  A.  McNear,  a  grantee  under  Robinson, 
la  "full  satisfaction  of  his  Judgment  against 
the  said  city  In  that  matter."  In  the  year 
1885  said  McNear,  by  grant,  bargain,  and 
sale  deed,  transferred  defend'ant's  portion  of 
said  lot  186  to  her,  the  deed  reciting  an  un- 
derstanding that  a  small  strip  of  about  sev- 
en feet  along  the  front  of  the  lot  is  a  por- 
tion of  Western  avenue.  Plaintiff's  claim 
in  this  action  Is  that  the  land  sued  for  is  a 
part  of  the  12%-foot  strip  condemned  In  the 
proceedings  hereinbefore  referred  to.  Upon 
the  claim  thus  made  by  plaintiff,  the  findings 
of  the  trial  court  were  in  favor  of  defend- 
ant. These  findings  were  attacked  on  the 
motion  for  a  new  trial,  on  the  ground  that 
they  were  not  sufficiently  supported  by  the 
evidence.  The  order  granting  a  new  trial 
being  In  general  terms,  not  purporting  to 
exclude  any  particular  ground  specified  In 
the  notice,  we  must  here  assume  In  favor 
of  the  order  that  the  motion  was  granted  up- 
on the  ground  by  Insufficiency  of  evidence 
to  sustain  these  findings. 

The  question  whether  the  land  Involved  in 
this  action  Is  a  part  of  such  12%-foot  strip 
most  be  determined  by  an  ascertainment  of 
the  location  of  the  southeasterly  line  of 
Western  avenue  mentioned  In  the  condemna- 
tion proceedings  and  decree.  The  defendant 
claims  that  there  was  no  substantial  conflict 
upon  the  proposition  that  taking  the  avenue 
as  then  fenced  upon  the  ground  as  constitut- 
ing the  street  referred  to,  and  the  fence  on 
the  southerly  side  of  the  avenue  as  constitut- 
ing the  southeasterly  line  mentioned,  the 
land  here  Involved  did  not  fall  within  the 
strip  here  described.  It  may  be  assumed 
that  tills  claim  is  well  founded;  but  it  is 
very  dear  to  us  that  the  southeasterly  line 
of  the  avenue  referred  to  ia  the  one  estab- 
lished by  the  Stratton  survey  and  delineated 
on  the  official  map  of  the  city  of  Petaiuma, 
made  in  conformity  therewith,  and  not  the 
line  established  by  fences  constructed  by 
the  occupants  of  the  lots.  It  Is  uncontradict- 
ed that  the  width  of  this  street  as  laid  put 
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by  Stratton  and  as  shown  on  said  map  was 
60  feet  The  act  of  the  Legislature  author- 
ising the  widening  proceedings  gave  the  trus> 
tees  of  the  city  the  power  to  talce  proceed- 
ings for  the  widening  of  the  street  from 
Howard  street  to  the  city  limits  to  a  uni- 
form width  of  72%  feet,  and  required  the 
trustees  to  describe  the  lands  to  l>e  taken  by 
reference  to  the  numbers  of  the  lots  In  which 
they  were  contained,  as  the  same  are  laid 
down  npon  the  official  map  of  the  city.  St 
1877-78,  p.  203,  c.  170.  There  Is  no  pre- 
tense that  any  land  was  acquired  for  this 
purpose  other  than  such  as  was  acquired  by 
the  condemnation  proceedings.  The  only 
land  sought  to  be  taken  by  the  trustees  of 
the  city  for  this  purpose  consisted  of  por- 
tions of  Tarions  designated  lots  "as  laid 
down  upon  the  official  map  of  said  city," 
fronting  on  the  southerly  line  of  the  street 
constituting  a  12iA-foot  strip  on  the  souther- 
ly side  thereof.  No  description  of  any  other 
land  to  be  taken  Is  to  be  found  in  any  of  the 
proceedings  for  the  widening  I>efore  the  trus- 
tees or  In  the  condemnation  action  in  court, 
and  the  decree  of  condemnation  embraced 
no  other  land.  It  is  therefore  apparent  that 
If  an  existing  fence  line  not  on  the  southerly 
line  of  the  street  as  shown  on  the  map,  but 
somewhere  to  the  north  thereof,  was  the  line 
intended,  there  would  be  a  strip  of  land  be- 
tween such  fence  and  the  northerly  line  of 
the  lots  as  shown  on  the  map  that  would  not 
be  condemned  to  the  use  of  the  public,  but 
wonid  remain  In  private  ownership,  which 
strip  would  separate  the  street  as  inclosed 
by  fences  from  the  strip  acquired  by  con- 
demnation to  constitute  a  part  of  the  street 
The  land  lying  to  the  north  of  the  northerly 
line  of  and  outside  of  the  lots  as  laid  down 
on  the  map,  and  to  the  south  of  the  existing 
fence  and  owned  by  the  adjoining  lot  own- 
ers, If  not  already  a  part  of  the  street,  would 
not  be  included  In  the  description  of  the 
land  condemned,  If  that  description  Is  to  be 
read  as  contended  for  by  the  defendant 
Such  a  result  would  be  most  absurd,  and,  of 
course,  was  never  Intended.  The  Intention 
was  to  condemn  tlie  northerly  12%  feet  of 
each  of  the  lots  as  the  same  were  "laid  down 
and  numbered  npon  tbe  official  map  of  said 
city."  Land  fronting  on  the  street  was  to 
l>e  taken,  not  land  fronting  on  the  strip  In 
private  ownership  separating  It  from  the 
street.  The  description  contained  in  the  de- 
cree as  to  lot  185,  which  Is  the  same  as  tbe 
description  as  to  each  of  the  other  lots  af- 
fected, cannot  reasonably  be  construed  other- 
wise than  as  Including  the  northerly  12% 
feet  thereof  as  shown  upon  the  map.  I>e- 
fendanf 8  construction  thereof  would  make  it 
include  land  not  a  portion  of  lot  186  as  laid 
down  on  the  map,  which  Is  Impossible  In 
view  of  the  languase  used.  The  southeaster- 
ly line  of  Western  avenue  when  taken  as 
the  northerly  Iwundary  of  lot  186  as  such  lot 
is  laid  down  and  numbered  upon  the  official 
map  of  the  city,  which  is  the  effect  of  the 


description  In  the  decree,  cannot,  In  the  na- 
ture of  things,  be  other  than  the  southeaster- 
ly line  of  the  street  as  shown  upon  such 
map,  the  Hue  on  which  said  lot  fronts  ac- 
cording to  said  map.  There  is  nothing  in  the 
ease  of  Alemany  v.  City  of  Petaluma,  38  Cal. 
553,  that  supports  defendant's  contention  in 
this  regard.  That  was  an  action  to  compel 
a  conveyance  by  the  city  to  the  plaintiff,  un- 
der the  townsite  act  of  Congress,  of  a  strip 
of  land,  where  the  city  attempted  to  assert 
title  to  such  strip  of  land  as  a  part  of  a 
street  merely  because  it  appeared  on  the  map 
of  the  city  as  a  part  of  the  street,  while,  as 
a  matter  of  fact,  it  was  at  the  time  of  the 
making  of  the  map,  and  had  been  for  many 
years  preceding  such  making.  In  the  actual, 
exclusive,  and  bona  fide  occupation  of  the 
plaintiff's  gn^antor,  and  had  never  been  part 
of  any  existing  street.  It  was  held  that,  as 
against  an  occtipant  not  consenting  thereto, 
any  such  attempt  "to  open  a  new  street 
through  his  premises,  or  to  enlarge  an  old 
one  so  as  to  Infringe  upon  them,  or  to  con- 
vert the  land  In  his  psssession  Into  a  public 
square  or  park,  finds  no  warrant  In  the  act 
of  July  1,  1804,"  the  act  of  Congress  known 
as  the  "Townsite  Act"  (13  Stat  343,  c.  205). 
the  act  under  which  the  survey  and  map  of 
the  city  of  Petaluma  were  made.  This  has 
no  application  here.  There  Is  nothing  to  in- 
dicate that  Western  avenue  as  laid  out  by 
Stratton  and  shown  on  the  map  Included  any 
I  land  without  the  consent  of  any  occupant 
thereof,  and,  so  far  as  appears,  all  tbe  per- 
sons claiming  land  fronting  thereon,  in- 
cluding defendant's  predecessor  In  title,  ac- 
cepted deeds  from  the  city  for  their  lots  ac- 
cording to  said  map.  The  decision  might 
be  of  aid  to  defendant  were  she  seeking  to 
establish  title  in  herself  as  to  the  strip  ly- 
ing between  tbe  fence  in  the  street  and  the 
nortlierly  boundary  line  of  lot  186  as  shown 
upon  said  map,  but  it  cannot,  upon  the  rec- 
ord before  us,  affect  the  question  of  the  prop- 
er construction  of  the  description  In  the  con- 
demnation proceedings.  Upon  the  question 
as  to  the  location  on  the  ground  of  the  soutli- 
easterly  line  of  Western  avenue,  or  the  north- 
erly line  of  lot  186,  as  shown  upon  such  map, 
the  most  that  can  be  said  for  defendant  Is 
that  there  was  a  substantial  conflict  in  the 
evidence.  The  trial  com-t  was  therefore  au- 
thorized to  grant  a  new  trial  on  the  ground 
of  Insufficiency  of  evidence  to  sustain  the 
decision,  and  its  action  in  that  regard  is 
conclusive  upon  us.  Section  5  of  the  ni't  of 
tbe  Legislature  under  which  these  proceed- 
ings were  had  provided  that  the  district 
court  should  "have  and  take  Jurisdiction" 
upon  tbe  flllng  In  such  court  of  "a  copy  of 
all  the  proceedings  of  the  board  of  trustees 
•  •  •  and  the  orlg-nal  affidavits  of  pub- 
lication of  notices  and  all  proof  of  spvvlce," 
etc.,  and  it  Is  claimed  that  this  section  was 
not  complied  with,  In  that  two  purported  :il'- 
fidavlts  of  publication  were  not  siirned  by 
the  affiants,  and  that  all  tbe  proceedings 
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were  therefore  Told.  The  affldavlta  -were 
correct  In  all  other  respects.  Regardless  of 
other  possible  answers  to  this  objection,  the 
aflidavlts  were  sufficient,  although  not  signed 
by  the  affiants.  In  the  absence  of  a  statute 
or  rule  of  court  requiring  it,  the  affiant's  sig- 
nature to  an  otherwise  regular  atUdavit  is  not 
necessary.  Ede  v.  Johnson,  15  Cal.  53;  Lutz 
V.  Kinney,  23  Nev.  279,  40  Pac.  257;  2  Ceut 
Dig.  p.  27.  There  was  no  such  statutory 
requirement  here. 

It  Is  further  urged  that  the  condemnation 
proceedings  were  void  because  the  affidavit 
of  personal  service  of  notice  of  the  applica- 
tion to  the  court  did  not  show  personal  serv- 
ice upon  the  owners  of  several  lots.  It  did, 
however,  show  such  service  on  Robinson  as 
the  owner  of  lot  180,  as  well  as  upon  the 
owners  of  all  but  a  few  of  the  lots.  It  ap- 
pears to  be  held  that  the  failure  to  notify 
one  or  more  of  the  landowners  in  a  proceed- 
ing of  this  character  will  not  vitiate  the  pro- 
ceedings as  to  those  properly  notltled.  Lewis 
on  Em.  Dom.  (lid  Ed.)  §§  383,  531;  Pound- 
stone  V.  Baldwin,  145  Ind.  130,  44  N.  E. 
IDl.  It  is  well  settled  that,  when  the  own- 
er voluntarily  accepts  the  amouut  awarded 
for  the  tailing  of  his  land,  be  waives  his 
ri(;ht  to  claim  that  the  condemnation  proceed- 
ings were  irregular,  and  affirms  the  validity 
of  such  proceedings.  See  Lewis  on  Em. 
l>om.  §  531;  Matter  of  Woolsey,  05  N.  Y.  135; 
Poole  V.  Breese.  114  111.  504,  3  N.  E.  714; 
Marling  v.  Burlington,  C7  Iowa.  331,  25  N. 
W.  208.  Such  au  act  Is,  of  course,  binding 
on  his  successor  in  interest. 

The  order  granting  a  new  trial  is  affirmed. 

We  concur:    SHAW,  J.;    SLOSS,  J. 
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NEW  ENGLAND  &  COALINGA  OIL  CO.  V. 

CONGDON  et  al.    (S.  F.  4,383.) 
(Supreme  Court  of  California.    Oct.  11,  1907.) 

1.  PoBLic  Lands  — Possession  — RianTS  of 

POSSESSOB. 

One  in  actual  possession  of  public  land  is 
entitled  to  hold  such  possession  as  against  every 
one  but  the  United  States. 

[Ed.  Note. — For  casas  in  point,  see  Cent.  Die. 
vol.  41,  Public  Lands,  §8  51-53.] 

2.  Mines  and  Minekals— Oil  Land— Loca- 
tion. 

Where  public  land  was  located  as  oil  land, 
failure  of  the  locators  to  discover  oil,  in  the 
absence  of  a  retention  of  possession  and  a  prose- 
cution of  the  work,  was  fatal  to  the  validity  of 
such  location  under  Act  Feb.  11,  1807,  c.  210, 
29  Stat.  526  [U.  S.  Comp.  St.  1001,  p.  14341. 
providing  that  the  entry  of  petroleum  lands  shall 
be  governed  by  tiie  law  relating  to  placer  claims. 

3.  Same— DiscovEBT. 

The  discovery  of  mineral  within  the  limits 
of  a  mining  claim  is  essential  to  the  validi^ 
of  both  placer  and  lode  locations. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  34,  Mines  and  Minerals,  U  24-20.] 

4.  Same— Time. 

It  is  not  essential  that  the  discovery  of  min- 
eral sliould  precede  the  location  of  a  mining 
claim  in  order  to  sustain  the  location;  buC 
where  the  alleged  locator  has  not  made  a  discov- 


ety  and  Iiat  not  retained  possession  to  prosecute 
work  looking  to  a  discovery,  his  mere  posting  of 
notice  and  marking  lioandaries  on  the  ground 
will  not  exclude  otheis  wlio  may  peaceably 
enter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mines  and  Minerals,  §S  24-20.] 

5.  Same— Evidence, 

Plaintiff's  predecessors  located  an  oil  claim 
in  January,  19u3,  and  marked  the  boundaries 
thereof.  No  discovery  was  made,  except  soma 
oil  sand  stained  with  oil  and  a  ridge  of  fossil. 
Oil  had  been  discovered  in  neighboring  locations, 
and  a  well  existed  some  two  miles  distant.  A 
cabin  was  constructed  witliout  furniture,  doors, 
or  windows  in  April,  1004,  but  no  one  lived  in 
it,  and  a  watchman  employed  to  watch  other 
lands  was  employed  to  watch  the  claim  in  ques- 
tion. From  the  time  the  notices  were  posted  un- 
til defendants  entered  in  October,  1904,  no 
drilling  nor  actual  development  work  was  done, 
nor  any  steps  taken  in  that  direction.  Held, 
that  the  land  was  subject  to  relocation  by  de- 
fendants at  the  time  they  entered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  $  C3.] 

Department  1.  Appeal  from  Superior 
Court,  Fresno  County;   U.  Z.  Austin,  Judge. 

Action  by  the  New  England  &  Coallnga  OU 
Company  against  M.  S.  Congdon  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

E.  0.  Larklns,  for  appellant  Zlannah  & 
Miller,  for  respondents. 

SLOSS,  J.  This  action  was  brought  to 
recover  the  possession  of  a  quarter  section 
of  land  situate  In  Fresno  county,  and  dam- 
ages for  the  withholding  thereof.  The  de- 
fendants had  Judgment,  and  the  plaintiff 
appeals  from  the  Judgment  and  from  an  or- 
der denying  its  motion  for  a  new  trial. 

The  land  in  controversy  is  a  part  of  the 
surveyed  public  land  of  the  United  States, 
and  is  claimed  by  the  plaintiff  to  contain 
petroleum  and  other  mineral  oils.  The  pred- 
ecessors of  the  plaintiff  on  January  1, 
1903,  undertook  to  make  a  mineral  location 
on  said  land  by  posting  a  notice  and  marking 
the  boundaries  of  their  location  upon  the 
ground.  On  the  following  day  they  filed  a 
copy  of  their  notice  of  location  in  the  office 
of  the  recorder  of  Fresno  county.  The  com- 
plaint alleges  that  the  locators  took  imme- 
diate posse.s3ion  of  the  land  and  retained  it 
until  the  11th  day  of  November,  1903,  when 
they  transferred  their  interest  in  said  land  to 
the  plaintiff,  who,  upon  said  transfer  being 
made,  took  possession  of  said  land  and  re- 
mained in  the  peaceable  possession  thereof 
until  the  24th  day  of  October,  lOOl.  On  the 
last-named  day  the  defendants  entered  upon 
said  land,  and  have  ever  since  excluded  the 
plaintiff  therefrom.  The  court  found  tliat 
the  predecessors  of  plaintiff  did  not  remain 
in  possession  after  the  2d  day  of  January, 
1903,  and  that  plaintiff  never  entered  into 
possession  and  was  not  in  possession  at  the 
time  of  defendants'  entry  on  the  24th  day  of 
October,  1001.  It  also  found  that  on  Janu- 
ary 1,  1003,  no  valuable  mineral  deposits  or 
petroleum  or  mineral  oil  were  known  to  be 
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contained  In  the  Innd.  and  that  no  such  de- 
posits or  petroleum  or  mineral  oils  bad  then 
been,  nor  bare  thej  since  been,  discovered  on 
or  in  tbe  land.  If  these  findings  are  sus- 
tained by  the  evidence,  there  can  be  no 
doubt  that  the  court  properly  concluded  that 
Judgment  sboold  be  entered  in  favor  of  tbe 
defendants. 

Apart  from  any  claim  based  on  a  mineral 
loi-ntlon  under  the  laws  of  the  United 
States,  tbe  plalntltT,  If  In  actnal  possession 
of  the  land,  was  entitled  as  against  every 
one  but  the  United  States,  tbe  holder  of  the 
paramount  title,  to  retain  that  posaessloo. 
Harris  v.  Kellogg.  117  Cal.  484,  40  Pac.  708. 
But  If,  as  the  court  bns  found,  tbe  plaintiff 
was  not  on  the  17tb  day  of  October,  1904, 
In  possession  of  the  land.  It  bad  no  right  su- 
perior to  that  of  tbe  defendants  entering 
peaceably,  unless  by  virtue  of  a  valid  min- 
eral location.  Funk  v.  Sterrett,  69  Cal.  614. 
Tbe  finding  that  there  bad  been  no  discovery 
of  oil  upon  tbe  land  was.  In  the  absence  of  a 
retention  of  possession  and  a  prosecution  of 
work,  fatal  to  tbe  validity  of  plaintiff's  al- 
leged location.  By  tbe  terms  of  tbe  statute 
of  1807  (Act  l-'eb.  11. 1807,  c.  216,  29  Stat.  520 
[U.  S.  Comp.  St  1001,  p.  14341),  the  entry 
and  patenting  of  lands  containing  petroleum 
or  other  mineral  oils  are  governed  by  the 
provisions  of  the  law  relating  to  placer 
claims,  and  it  is  now  well  settled  that  a  dis- 
covery of  mineral  within  the  limits  of  tbe 
claim  is  as  essential  to  tbe  validity  of  tbe 
location  in  tbe  case  of  placers  as  it  is  in  lode 
locations.  1  Lindley  Law  of  Mines  (2d  Ed.) 
{  437;  Nevada  Sierra  Oil  Co.  v.  Home  Oil 
Co.  <C.  C.)  08  Fed.  073;  Olive  L.  &  D.  Ca 
T.  Olmstciid  (C.  C.)  103  Fed.  5C8.  An  Indica- 
tion of  the  contrary  view  in  Gregory  ▼. 
Pershbaker,  73  Cal.  Ill,  14  Pac.  401.  was 
not  necessary  to  the  decision,  and  tbe  rule 
that  a  discovery  Is  requisite  to  a  perfect  plac- 
er location  bus  been  expressly  declared  by 
this  court  In  two  recent  cases  dealing  with 
tbe  location  of  Oil  lands.  Miller  v.  Cbris- 
man,  140  Cal.  440,  73  Pac.  1083,  74  Pac.  444, 
98  Am.  St  Itep.  03;  Weed  v.  Snook,  144  Cal. 
430,  77  Pac.  102T  It  is  no  doubt  true  that 
tbe  discovery  need  not  precede  tbe  location. 
As  Is  said  In  Miller  v.  Cbrisninn.  sii'ini.  at 
page  440  of  140  Cal.,  at  pace  1084  of  73  Pac. 
(08  Am.  St  nep.  63):  "Tbe  discovery  may  lie 
made  subsequently,  nnd  when  made  operates 
to  perfect  the  tocatlun  against  all  tbe  world, 
saving  those  who  e  I'ona  fide  rights  have  In- 
tervened. One  who  thus  In  good  faith  makes 
bis  location,  remains  In  p-isscsHlon,  and  with 
due  diligence  prospctites  his  work  toward  a 
discovery,  is  fully  protected  against  all  forms 
of  forcible,  fraudulent,  surreptitious,  or  clan- 
destine entries  and  intrusions  upon  bis  pos- 
jiesslon."  But  where  the  alleged  locator  has 
not  made  a  discovery  and  has  not  retained 
possession  for  the  purpore  of  prosecuting 
work  looking  to  a  dlscnvery,  his  mere  posting 
of  notice  and  marking  of  Iranndarles  npon 
tbe  gronsd  will  not  serve  to  exclude  other* 


who  may  peaceably  enter  npon  tbe  land 
wblcb  be  is  not  actually  working  or  occupy- 
ing. 

Tbe  findings  above  referred  to  are  fully 
sustained  by  tbe  evidence.  So  far  as  the 
plalutllT's  possession  is  concerned,  tbe  com- 
plaint itself  alleges  that  tbe  entry  was  made 
"daring  plalntlll's  absence,  and  tbe  absence 
of  plaintiff's  agents  and  employe's  from  said 
promises.'*  There  wos  evidence  that  in  April, 
1904,  a  cabin  bad  been  built  upon  tbe  land, 
that  some  roads  had  been  constructed,  and 
a  watchman  employed.  But  the  cabin  bad 
never  been  occupied,  nor  bad  it  even  been 
completed  so  as  to  be  fit  for  occupancy.  It 
bad  neither  doors  nor  windows,  and  con- 
tained no  furniture.  Tbe  watchman  em- 
ployed by  plaintiff  was  employed  to  watch 
other  lands  in  addition,  and  lived  about  three 
miles  from  the  land  In  controversy.  From 
tbe  time  of  posting  of  notice  and  tbe  marking 
of  iMundaries  on  tbe  1st  day  of  January, 
1903,  down  to  the  entry  by  defendants  on 
the  24th  day  of  October,  19U4.  no  drilling  or 
other  actnal  development  work  was  done. 
For  all  that  appears,  no  agent  of  tbe  plain- 
tiff bad  actually  set  foot  upon  tbe  ground  for 
months  prior  to  tbe  entry  of  defendants.  No 
steps  were  taken  by  the  plaintiff's  superin- 
tendent to  do  any  work  upon  tbe  land  until 
after  tbe  defendants  bad  located  a  claim 
upon  the  land,  and  had  done  acts  Indicating 
that  tbey  Intended  to  commence  operations 
there.  Under  these  circumstances,  we  think 
the  court  had  ample  Justification  for  conclud- 
ing that  tbe  plaintiff  bad  never  been  In  actu- 
al possession  of  tbe  land,  but  that  It  was 
merely  making  a  pretense  of  occupying  it 
without  any  intention  of  actually  proi-ecding 
to  develop  any  mineral  oils  that  might  be 
therein. 

It  Is  equally  clear  from  tbe  evidence  that 
tbe  court  properly  found  that  there  had  been 
no  discovery.  Evidence  that  tbe  land  was 
oil  bearing  consisted  of  the  testimony  of 
plaintiff's  superintendent  tbnt  be  had  found 
on  tlie  land  "some  oil  sand  stained  with  oil 
and  a  ridge  of  fossil,"  and  tiiat  oil  bad  been 
discovered  In  neighboring  locations;  tbe 
nearest  well  being  some  two  miles  distant 
Tbe  geological  forniatinn  Indicated  tbe  prob- 
able esi.<<teiice  of  oil-bearing  strata  In  tbe 
claim.  This  evidence  was  In  no  degree 
stronger  tlian  that  presented  In  Miller  ▼. 
Chrlsman,  supra,  where  this  court  said:  "To 
constitute  a  discovery,  (he  law  requires  some- 
thing more  than  conjecture,  hope,  or  even 
Indicatlona.  Tbe  geological  formation  of  the 
country  may  be  such  as  scientific  research 
and  praoti<-al  ex|iorlence  have  shown  to  be 
likely  to  yield  oil  In  paying  quantities.  Tak- 
en with  this  there  may  be  other  surface  in- 
dications, such  as  seepage  of  oil.  All  these 
things  combined  may  be  sntflcient  to  Justify 
tbe  expectation  and  liope  that  by  driving  a 
well  to  sufficient  depth,  oil  may  l>e  discover- 
ed, but  oue  and  all  they  do  not  of  and  in 
tbemselvea  amount  to  ■  dlscorery."     See, 
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also,  Nevada  Sierra  Oil  Co.  ▼.  Home  Oil  Co., 
supra;  Weed  v.  Snook,  supra.  The  situation 
Is,  tben,  simply  this:  The  plaintiff,  claiming 
under  a  location  made  in  January,  190S,  Is 
seeking  to  recover  possession  of  the  land 
from  parties  who  entered  upon  It  peaceably 
almost  twenty  months  after  the  date  of  lo- 
cation, although  at  the  time  of  the  entry 
the  plaintiff  had  not  made  any  discovery  of 
oil,  bad  not  diligently  prosecuted,  and  was 
not  tben  prosecuting  any  exploration  looking 
toward  the  discovery  of  oil,  and  was  not  In 
the  actual  possession  of  the  property.  Show- 
ing no  right  superior  to  that  of  the  defend- 
ants, it  was  not  entitled  to  disturb  their  pos- 
session. 

Tlie  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    ANGELLOTTI,  J.;  SHAW,  J. 


ua  Cat.  IW 

JOHNSON  V.  PHENIX  INS.  CO.  OF 

BROOKLYN,  N.  Y.,  et  al. 

(S.  F.  4,047.) 

(Supreme  Court  of  California.    Oct.  7,  1907.) 

1.  New  Tbiai/— Notick  or  Intention  to  Move 

—Necessity. 

An  order  denying  a  new  trial  will  be  afiBrm- 
ed  where  notice  of  intention  to  move  for  sneh 
new  trial  was  not  served  on  the  adverse  party, 
as  expressly  required  by  Code  Civ.  Proc.  I  (>59. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  §§  27G-281.] 

2.  Same— Proceedings  to  Pbocube— Notice 
OF  Intention— Pebsons  Entitled  to  No- 
tice. 

Under  Code  Civ.  Proc.  i  6S6,  defining  a 
new  trial  to  be  a  re-examinadon  of  an  issue 
of  fact  in  the  same  court  after  a  trial  and  de- 
cision by  a  Jury  or  court,  and  section  657, 
making  the  effect  of  an  order  granting  a  new 
trial  to  be  to  vacate  the  verdict  or  other  deci- 
sion, and  section  U59,  authorizing  a  motion  for 
a  new  trial  prior  to  entry  of  judgment,  the 
verdict  or  findings,  rather  than  the  Judgment, 
determines  whether  or  not  a  party  to  whom  no- 
tice has  not  been  given  is  an  adverse  party 
within  section  659,  requiring  a  party  intending 
to  move  for  a  new  trial  to  serve  on  the  adverse 
party  notice  of  his  intention. 

3.  Same. 

In  an  action  on  a  fire  policy  issued  to  mort- 
gagor, loss,  if  any,  payable  to  mortgagee,  mort- 
gagee was  made  a  defendant,  because,  as  alleged, 
it  refused  to  be  made  a  party  plaintiff,  and  a 
judgment  was  prayed  for  the  amount  due  under 
the  policy,  and  that  out  of  the  judgment  the 
amount  due  mortgagee  be  paid.  The  verdict 
of  the  jury  was  for  mortgagor  for  the  amount 
of  the  policy,  and  by  the  judgment  it  was  ad- 
judged that  mortgagor  recover  of  the  insurance 
company  an  amount  specified,  and  that  out  of 
the  Judgment  there  be  paid  mortgagee  the 
amount  of  the  mortgage.  Held,  that  the  verdict, 
in  view  of  the  pleadings,  vested  in  mortgagee 
the  interest  which  was  by  the  Judgment  de- 
clared to  belong  to  it,  and  hence  mortgagee  was 
an  adverse  party  within  the  rule  thai  the  ver- 
dict, and  not  the  Judgment,  determines  who  is 
an  adverse  party  on  whom  notice  of  intention  to 
move  for  a  new  trial  must  be  served  under  tlie 
express  requirement  of  Code  Civ.  Proc.  §  609, 
and  was  entitled  to  notice  of  such  intention. 

Department  1.  Appeal  from  Superior  Court, 
San  Mateo  County;    Geo.   IL  Buck,  Judge. 


Action  by  Elizabeth  D.  Johnson,  on  a  fire 
policy,  against  the  Phenix  Insnrance  Com- 
pany, of  Brooklyn,  N.  T.,  In  which  action 
the  Bank  of  San  Mateo  County,  mortgagee, 
was  joined  as  a  party  defendant  Judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial  defendant  insnrance  com- 
pany appeals. 

Corbet  ft  Ooodwin  and  Lawrence  T.  Wag- 
ner, for  appellant  R.  H.  McGowan  (Gal- 
pin  &  Bolton,  of  counsel),  for  respondent 

SLOSS,  J.  This  Is  an  appeal  by  the  de- 
fendant Phenix  Insurance  Company  from 
an  order  denying  Its  motion  for  a  new  trial. 
An  appeal  by  the  same  defendant  from  the 
Judgment  has  heretofore  been  dismissed  for 
the  reason  that  notice  of  appeal,  aitbongh 
served  on  the  plaintiff,  was  not  served  on  the 
codefendant.  Bank  of  San  Mateo  County. 
Johnson  v.  Phenix  Insurance  Co.,  146  CaL 
571,  80  Pac.  719.  In  so  dismissing  the  ap- 
peal, the  court  necessarily  determined  that 
the  Bank  of  San  Mateo  Coonty  was  "an  ad- 
verse party"  within  the  meaning  of  section 
940  of  the  Code  of  Civil  Procedure. 

The  motion  for  new  trial  was,  ,llke  the 
notice  of  appeal  from  the  Judgment,  address- 
ed to  and  served  npon  the  plaintiff  and  her 
attorneys  only.  At  the  time  of  moving  to 
dismiss  the  appeal  from  the  Judgment  the 
respondent  moved  to  dismiss,  also,  the  ap- 
peal from  the  order  denying  a  new  trial  on 
the  ground  that  notice  of  that  appeal  had  not 
been  served  on  the  Bank  of  San  Mateo  Coun- 
ty. That  motion  was  denied;  the  court 
pointing  out  that  as  only  adverse  parties  to 
the  proceeding  In  the  court  below  need  be 
served,  and  as  the  Bank  of  San  Mateo  Coun- 
ty had  not  been  made  a  party  to  the  motion 
for  new  trial,  the  failure  to  serve  it  wlUi 
notice  of  appeal  from  the  order  made  on  that 
motion  furnished  no  ground  for  dismissing 
the  appeal.  The  opinion  expressly  recog- 
nized, however,  that,  while  the  appeal  could 
not  be  dismissed,  the  failure  to  serve  the 
notice  of  motion  for  new  trial  on  an  adverse 
party  might  furnish  a  good  reason  for  deny- 
ing the  motion,  and,  on  appeal,  for  affirming 
the  order  denying  such  motion.  That  an  or- 
der denying  a  new  trial  will  be  affirmed 
where  notice  of  intention  to  more  for  such 
new  trial  has  not  been  served  on  the  adverse 
party  is  well  settled.  In  Herrlman  v.  Men- 
zles,  115  Cal.  IG,  26,  44  Pac.  660,  061,  46  Pac. 
730,  35  L.  R.  A.  318,  56  Am.  St  Rep.  81, 
the  court,  after  refusing  to  dismiss  the  ap- 
peal from  an  order  denying  a  new  trial,  af- 
firmed  the  order  on  this  ground,  saying: 
"Section  659  of  the  Code  of  Civil  Procedure, 
however,  requires  that  the  party  Intending 
to  move  for  a  new  trial  shall  'serve  upon  the 
adverse  party  a  notice  of  his  Intention.'  The 
'adverse  party'  upon  whom  this  notice  Is  to 
be  served  is  determined  by  the  same  rules 
as  is  the  'adverse  party'  upon  whom  a  notice 
of  appeal  is  to  be  serj^ec^  ^vi^  ^^ 
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whose  interest  In  the  subject-matter  of  the 
motion  Is  adverae  to  or  will  be  affected  by 
the  granting  of  the  motion  or  changing  the 
former  decision  of  the  court;  and  a  failure  to 
serve  such  adverse  party  with  the  notice 
oi  an  Intention  to  move  for  the  new  trial 
will  he  attended  with  the  same  consequences 
as  a  failure  to  serve  an  adverse  party  with 
a  notice  of  appeal  from  the  Judgment  The 
superior  court  can  have  no  Jurisdiction  to  re- 
examine an  Issue  of  fact  that  It  has  tried, 
and  change  Its  decision  thereon,  unless  all 
the  parties  to  the  Issue  and  former  decision 
are  properly  before  It"  See,  also.  Barn- 
hart  V.  Fulkerth,  92  Cal.  165,  26  Paa  221; 
In  re  Eyer,  110  Cal.  556,  559,  42  Pac.  1082; 
Estate  of  Young,  140  Cal.  173,  85  Pac.  143.  In 
accordance  with  this  mle,  the  respondent 
contends  that,  without  examination  of  the 
points  made  on  the  motion  for  new  trial,  the 
order  denying  that  motion  must  be  affirmed, 
for  the  reason  that  the  notice  of  Intention 
to  move  for  a  new  trial  was  not  served  on 
the  Bank  of  San  Mateo  County.  As  we  have 
stated,  this  court  has  already.  In  Johnson  v. 
Phenix  Ins.  Co.,  146  Cal.  571,  80  Pac.  719, 
decided  that  the  bank  was  an  adverse  party, 
entitled  to  service  of  notice  of  appeal  from 
the  Judgment  Whether  or  not  that  decision 
Is  on  the  present  appeal  to  be  regarded  as 
the  "law  of  the  case,"  we  see  no  reason  for 
doubting  the  correctness  of  the  views  an- 
nounced In  dismissing  the  appeal  from  the 
Judgment  If  the  relative  situation  of  the 
parties  on  this  appeal  does  not  differ  from 
that  there  presented,  It  follows  that  the  re- 
spondent's demand  for  an  affirmance  of  the 
order  must  be  sustained. 

But  it  Is  urged  by  the  appellant  that  Inas- 
much as  a  new  trial  Is  a  re-examinatlon  of  an 
issue  of  fact  after  a  trial  and  decision  by  a 
Jnty  or  a  court  (Code  Civ.  Proc.  {  656),  and  the 
effect  of  the  order  granting  a  new  trial  Is  to 
vacate  the  verdict  or  other  decision  (Code 
Civ.  Proc.  S  657),  It  Is  the  verdict  or  findings 
rather  than  the  Judgment  which  must  be 
looked  to  to  determine  whether  or  not  a 
party  to  whom  notice  has  not  been  given  Is 
an  adverse  party.  Accordingly  it  la  argued 
that  the  fact  that  the  Judgment  conferred 
upon  the  Bank  of  San  Mateo  County  cer- 
tain rights  of  which  It  would  have  been  de- 
prived by  a  reversal  does  not  establish  the 
proposition  that  the  verdict  which  it  Is  here 
sought  to  review  gave  to  the  bank  such  rights. 
That  the  motion  for  new  trial  attacks  the 
verdict  rather  than  the  Judgment  and  that 
sncb  motion  may  be  made  prior  to  the  entry 
of  Judgment  Is  no  doubt  true  (Code  Civ.  Proc. 
I  659),  and  therefore  the  question  who  Is  an 
adverse  party,  entitled  to  notice  of  intention 
under  section  659,  Is  to  be  determined  from 
tlie  verdict  rather  than  the  Judgment  It  is 
conceivable  that  a  Judgment  might  declare 
rights  In  favor  of  a  party,  although  the  ver- 
dict did  not  authorize  such  declaration.  Such 
party  would  be  entitled  to  service  of  notice  of 
iqipeal  from  the  Judgment,  but  he  would  not 


necessarily  be  entitled  to  notice  of  motion 
for  new  trial,  which  was  Intended  only  to  at- 
tadt  the  verdict  Where,  however,  the  Judg- 
ment Is  one  which  under  the  pleadings  prop- 
erly follows  from  the  verdict  found,  the  ques- 
tion who  are  adverse  parties  is  the  same 
whether  we  regard  the  verdict  or  the  Judg- 
ment The  only  question  here,  then,  is  wheth- 
er the  Judgment  followed  the  verdict,  or,  in 
other  words,  whether  the  verdict  gave  to  the 
Bank  of  San  Mateo  County  the  rights  which 
were  declared  In  the  Judgment  to  belong  to  it. 
The  action  was  upon  a  policy  of  fire  in- 
surance upon  a  dwelling  house,  in  the  sum 
of  $1,000,  Issued  to  plaintiff  by  the  Phenix 
Insurance  Company.  The  policy  contained 
a  provision  that  loss,  if  any,  should  be  pay- 
able to  the  Bank  of  San  Mateo  County,  mort- 
gagee. A  loss  having  occurred,  the  plain- 
tiff commenced  this  action  against  the  in- 
surance company  and  the  Bank  of  San  Mateo 
county,  alleging  that  the  bank  held  a  mort- 
gage on  the  property  to  secure  an  indebted- 
ness of  $400  owing  from  plaintiff;  that  said 
bank  refused  to  be  made  a  party  plaintiff,  and 
for  that  reason  was  Joined  as  a  party  defend- 
ant The  prayer  of  the  complaint  was  for 
Judgment  for  the  full  amount  due  on  the 
policy,  and  "that  out  of  said  Judgment  the 
amount  due  and  owing  to  the  defendant  bank 
of  San  Mateo  County  on  said  mortgage  be 
paid."  The  verdict  reads  as  follows:  "We, 
the  Jury,  find  for  the  plaintiff  in  the  sum  of 
$1,000,  with  interest  at  7  per  cent  per  annum 
from  the  Bth  day  of  June,  1908."  By  the 
Judgment  it  Is  adjudged  "that  the  plaintiff 
have  and  recover  of  and  from  the  defend- 
ant Phenix  Insurance  Company,  etc.,  the  sum 
of  $1,050.15"  (together  with  costs  and  Inter- 
est), "and  that  out  of  said  judgment  there 
be  paid  to  the  defendant  Bank  of  San  Mateo 
County,  a  corporation,  the  sum  of  $400." 
While  the  verdict  Is  nominally  in  favor  of 
the  plaintiff  only,  we  think  it  should  be  read 
as  conferring  upon  the  Bank  of  San  Mateo 
County  the  benefits  which  were  by  the  judg- 
ment declared  to  belong  to  it  In  the  opinion 
rendered  on  dismissing  the  appeal  from  the 
judgment,  this  court  said:  "We  cannot  say 
that  the  superior  court  was  without  jurisdic- 
tion to  so  adjudge  the  rights  of  the  bank. 
Code  (Mv.  Proc.  8  57&  The  complaint  states 
facts  upon  which  a  judgment  may  be  based, 
and  practically  asks  for  the  very  Judgment 
that  was  given."  The  verdict  must  be  read  In 
the  light  of  the  pleadings  and  the  case  made 
by  the  complaint  (29  Am.  &  Eng.  Ency.  of 
Law  [2d  Ed.]  1022;  Hutchinson  v.  Sup.  Ct, 
61  Cal.  119;  Johnson  v.  Vlsher,  96  Cal.  810, 
31  Pac.  106),  and  so  as  to  carry  out  the  intent 
of  the  Jury  (29  Am.  &  Eng.  Ency.  of  Law 
E2d  Ed.]  1028).  Plaintiff  was  not  seeking  a 
general  unqualified  judgment  for  $1,000.  She 
asked  merely  for  a  Judgment  for  this  amount, 
subject  to  the  quallfleation  that,  as  to  $400 
thereof,  payment  should  be  made  to  the  bank. 
It  Is  not  to  be  presTimed  that  the  Jury  In- 
tended to  grant  to  the  plaintiff  more  than 
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she  asked.  The  verdict  as  It  reads  is  en- 
tirely consistent  with  the  view  that  it  was 
intended  to  give  to  the  plaintiff  merely  the 
relief  sought  by  her  and  actually  given  to  her 
by  the  judgment.  So  construed  It  vested  n 
beneflclal  Interest  in  the  bank,  of  which  the 
bank  would  be  deprived  by  the  granting  of  a 
new  trial. 

For  these  reasons  the  lower  court  could 
not  grant  a  new  trial  upon  a  motion  made 
without  the  service  of  notice  upon  the  bank. 

The  order  denying  a  new  trial  Is  affli-uied. 

We  concur:   SHAW,  J.;  ANGELLOTTI,  J. 


IM  Cal.  201 

CAMPBELL-KAWANNANAKOA  et  al.  v. 

CAMPBELL  et  al.    (S.  F.  4,175.) 

(Supreme  Court  of  California.     Oct.  9,  1907. 

Rehearing  Denied  Nov.  7,  1907.) 

1.  Appeal— TiMK  roB  Taking  —  Statutory 

PBO  VISIONS. 

Code  Civ.  Proc.  J  939,  aubd.  1,  designating 
60  days  as  the  time  for  taking  an  appeal,  refers 
only  to  exceptions  to  a  decision  on  an  issue  of 
fact  on  the  ground  that  it  is  not  supported  by 
the  evidence,  and  not  to  appeals  from  judgments 
sustaining  demurrers  to  pleadings. 

2.  Pebpetuities— Suspension    of  Poweb  of 
Alienation. 

A  trust  created  by  will  suspending  the 
power  of  alienation  of  real  property  for  a  long- 
er period  than  during  the  continuance  of  lives 
in  being  at  the  death  of  the  testator  is  void 
under  Civ.  Code,  §§  715,  716,  relating  to  re- 
straints upon  alienation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perpetuities,  §§  46,  47.] 

3.  Tbusts— Express— Validitt. 

A  trust  created  by  will  by  which  real  prop- 
erty is  devised  in  fee  simple  to  the  trustees 
to  be  conveyed  by  them  to  the  beneficiaries  is 
void. 

4.  Pleading— Allegations  on  Information 
AND  Belief. 

Allegations  in  a  complaint  in  equity  as  to 
matters  peculiarly  within  the  knowledge  of  de- 
fendants, and  as  to  which  plaintiffs  could  learn 
only  from  statements  made  by  others,  may  be 
based  on  information  and  belief. 

5.  Trusts— Validitt—Trusts  or  Reai.  Pbop- 
EBTT — What  Law  Governs. 

The  title  and  disposition  of  real  estate  be- 
ing governed  by  the  lex  loci  rei  sitae,  the 
validity  o£  a  trust  therein,  created  by  a  will, 
must  be  determined  by  the  same  law. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  §  2.J 

6.  Wills— Void  Tbust  in  Will— Disposition 
OF  Pbopebty. 

A  testator's  intention  to  disinherit  his  heirs 
in  unavailing  where  a  trust  attempted  to  be 
created  to  that  end  by  will  is  void,  but  the  prop- 
erty attempted  to  be  so  conveyed  descends  to 
them,  as  provided  by  Civ.  Code,  §  ]38G,  subd.  1, 
relating  to  the  distribution  of  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §1  2200-2203.] 

7.  Judgment— Equitable  Relief- Attack- 
ing FOB  Fraud. 

Under  the  jurisdiction  of  equity  to  afford 
appropriate  relief  from  judgments,  where  the 
judgment  assailed  is  such  that  it  cannot  prop- 
erly be  set  aside,  equity  may  prevent  an  in- 
equitable advantage  being  taken  of  it  by  ad- 
judging the  guilty  beneficiary,  or  his  successor 
with  notice,  a  trustee  for  the  defrauded  party. 


8.  Same  —  Collatebai.  Attack  — Amos   bt 
Heibs  Against  Fraudulent  Trustees. 

An  action  to  obtain  a  decree  adjudging 
persons  to  hold  property  as  trustees  for  heirs. 
the  title  to  which  they  are  alleged  to  have 
fraudulently  procured  in  the  administration  of 
decedent's  estate  as  trustees  under  a  void  trust 
in  the  will,  is  not  a  collateral,  but  a  direct  at- 
tack, on   the  judgment  of  the  probate  court. 

9.  Same  —  Probate  Obdebs— Equitable  Re- 
lief—Attacking FOR  I'BAUD. 

Where  the  trustees  of  a  void  trust  in  a 
will,  by  concealing  the  facts  from  the  probate 
court,  have  a  sham  sale  of  the  property  under 
an  order  of  court  and  obtain  a  decree  of  dis- 
tribution of  the  proceeds  to  themselves,  thus 
carrying  into  effect  a  scheme  to  remove  the 
property  from  administration  and  possession  of 
nonresident  heirs,  it  is  a  fraud  extrinsic  to 
the  questions  determined  by  the  judgment  of  the 
probate  court,  and  warrants  equitable  relief. 

[Ed.  Note.— For  casps  in  point  see  Cent  Dig. 
vol.  30,  Judgment  i  S3S.] 

Department  1.  Appeal  from  Superior 
Court  Santa  Clara  County;  A.  L.  Rhodes, 
Judge. 

Action  by  Abigail  Campbell-Kawannanakoa 
and  others  against  Alice  K.  Campbell  and 
others.  Judgment  for  defendants,  and  plaUi- 
tiffs  appeal.    Reversed  and  remanded. 

H.  L.  Gear  and  Charles  W.  Slack  (J.  J. 
Dunne,  of  counsel),  for  appellants.  C.  J. 
Bird  (Charles  Clark,  of  counsel),  for  respond- 
ents. 

ANGELLOTTI,  J.  This  Is  an  appeal  by- 
plaintiffs  from  a  judgment  rendered  against 
them  on  the  sustaining  of  demurrers  to  their 
amended  complaint 

In  addition  to  the  ground  of  want  of  facts, 
various  other  grounds  were  specified  in  the- 
demurrers,  such  as  want  of  jurisdiction.  Im- 
proper Joinder  of  causes  of  action,  defect 
of  parties,  ambiguity,  uncertainty,  and  unln- 
telllgibllity.  Defendants,  however,  do  not 
discuss  in  their  briefs  any  of  these  grounds^ 
but  confine  themselves  to  the  general  ground 
of  w^ant  of  facts.  We  see  no  force  In  any 
of  the  other  objections  made  by  demurrer, 
and  will  not  discuss  them. 

By  the  bill  of  exertions  settled  for  use 
on  this  appeal,  it  appears  that  plaintiffs,  at 
the  time  of  the  sustaining  of  the  demurrers, 
asked  leave  to  amend  their  amended  com- 
plaint by  adding  thereto  certain  allegations, 
a  copy  of  which  proposed  amendment  was 
served  upon  defendants  and  submitted  to  the 
court,  and  that  the  application  was  denied 
by  the  court  solely  upon  the  ground  that.  If 
said  proposed  amendments  were  cMisidercd 
ns  Incorporated  In  the  amended  complaint, 
said  amended  complaint  would  not  state  a 
cause  of  action.  Under  the  circumstances, 
we  have  no  doubt  that  the  proposed  amend- 
ments should  be  taken  Into  consideration  in 
determining  whether  a  cause  of  action  was 
stated  by  plaintiffs  in  the  lower  court  If, 
with  the  aid  of  such  amendments,  a  cause  of 
action  would  have  been  stated  In  the  com- 
plaint, and  the  amendments  were  essential  to 
a  statement  of  a  cause  of  action,  it  must  b» 
held,  inasmuch  as  the  court  based  its  re- 
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fusal  solely  on  the  ground  stated,  that  the 
court  erred  in  refusing  leave  to  amend. 
Tliere  is  nothing  in  the  contention  that  the 
bill  of  exceptions  cannot  be  used  on  this  ap- 
peal because  the  appeal  was  not  taken  within 
fiO  days  after  the  rendition  of  the  Jndgment 
The  statute  relied  on  in  this  regard  (subdivi- 
sion 1,  S  939,  Oode  Civ.  Proc.)  refers  only 
to  exceptions  to  a  decision  on  an  issue  of  fact 
on  the  ground  that  it  ia  not  supported  by  the 
evidence  given  on  the  trial. 

The  action  Is  one  in  equity  by  certain  heirs 
-of  James  Campbell,  deceased,  to  obtain  a 
'decree  adjudging  the  defendants  to  hold  one- 
half  of  certain  valuable  real  property  in  the 
City  of  San  Jose,  In  this  state,  known  as  the 
*'St.  James  Hotel  property,"  with  the  Improve- 
ments thereon,  as  trustees  for  plaintiffs,  and 
for  an  accounting  as  to  the  rents  and  profits 
thereof  received  by  defendants,  on  the  ground 
of  the  alleged  fraud  of  defendants  in  procur- 
ing the  title  In  the  course  of  administration 
of  the  estate  of  deceased  In  the  superior 
coart  of  Santa  Clara  county. 

The  case  stated  by  the  amended  complaint 
was  as  follows:  The  plaintiffs  are  three 
children  of  James  Campbell,  deceased,  and 
«f  defendant  Abigail  Campbell-Parker,  bis 
surviving  wife;  two  of  them  being  minors. 
Defendant  Alice  K.  Campbell  is  the  only  oth- 
er child  of  said  parties,  and  said  surviving 
wife  and  four  children  are  the  sole  heirs  at 
law  of  the  deceased.  Said  James  Campbell 
died  at  Honolulu,  in  the  territory  of  Hawaii, 
on  April  21,  1900,  being  a  resident  of  that 
place  at  the  time  of  his  death.  He  then  own- 
ed the  whole  of  the  said  St.  James  Hotel 
pr(^>erty  as  his  separate  property.  He  left  a 
will  by  which  he  devised  one-third  of  his  per- 
sonal property  to  his  widow,  and  assumed  to 
devise  all  the  rest  of  his  property  to  his  wife 
and  defendants  Carter  and  Brown  as  trus- 
tees. The  trust  attempted  to  be  created  by 
the  will  was  contrary  to  the  laws  of  this 
state  prohibiting  the  suspension  of  the  power 
of  alienation  for  a  longer  period  than  during 
the  continuance  of  lives  in  being  at  the  time 
of  the  death  of  the  testator,  and  was  there- 
fore void  In  its  creation  as  to  real  property 
situated  within  this  state.  Civ.  Code,  U  715, 
716;  In  re  Walkcrly,  108  Cal.  627,  41  Pac. 
772,  49  Am.  St.  Rep.  64.  It  was  also  void  as 
to  such  real  property,  imder  our  decisions, 
because  it  devised  the  title  in  fee  simple  to 
the  trustees  to  be  conveyed  by  them  to  the 
beneficiaries.  Estate  of  Fair,  132  Cal.  623, 
60  Pac.  442,  64  Pac  100,  84  Am.  St.  Rep. 
70;  Estate  of  Sanford,  136  Cal.  97,  68  Pac. 
494;  Estate  of  Plchoir,  139  Cal.  682,  73  Pac. 
G06.  According  to  the  terms  of  this  at- 
tempted tnist,  the  property  was  to  be  held  by 
the  trustees  during  the  lives  of  the  wife  and 
children  in  esse  at  the  date  of  his  death, 
and  the  survivor  of  them,  and,  if  at  the 
death  of  each  survivor  there  should  be  In 
esse  any  lawful  issue  of  any  child,  the  trust 
was  to  continue  for  the  further  definite 
period  of  30  years,  provided  any  of  such  issue 


shall  live  so  long,  and.  If  not,  then  for  such 
lesser  term  as  the  survivor  of  such  issue 
shall  live,  and  at  the  expiration  of  the  trust 
the  property  was  to  be  conveyed  by  the 
trustees  to  the  surviving  lawful  issue  of  the 
children.  The  will  of  deceased  was  admitted 
to  probate  in  the  territory  of  Hawaii  on  June 
2G,  1900,  and  an  authenticated  copy  thereof 
was  on  July  27,  1900,  admitted  to  probate  in 
the  superior  court  of  Santa  Clara  county. 
On  December  20, 1901,  the  surviving  wife  was 
appointed  and  qualified  as  administratrix 
with  the  will  annexed  in  said  superior  court 
Thereafter  she  and  the  other  defendants  con- 
spired and  colluded  together  to  prevent  a 
distribution  of  the  real  property  under  the 
laws  of  this  state,  under  which,  the  trust  be- 
ing void,  the  property  would  be  distributed 
to  the  heirs  at  law  (one-third  to  the  surviving 
wife  and  one-sixth  to  each  of  the  children), 
and  to  have  the  title  thereto  placed  In  the 
name  of  the  trustees  and  the  property  re- 
tained by  such  trustees  under  such  void 
trust.  The  plan  adopted  and  carried  Into 
execution  was  as  follows:  The  administra- 
trix petitioned  the  superior  court  of  Santa 
Clara  county  for  an  order  of  sale  of  said 
property,  and  the  furnishings  of  the  hotel 
thereon,  on  the  ground  that  It  was  for  the 
advantage,  benefit,  and  best  Interest  of  the 
estate  that  a  sale  be  made  so  that  the  pro- 
ceeds could  be  invested  in  the  territory  of 
Hawaii,  under  the  personal  control  and  man- 
agement of  the  persons  Interested  in  the  es- 
tate. An  order  for  the  sale  of  all  such  prop- 
erty was  procured  from  the  court  on  this 
petition.  The  administratrix  procured  from 
defendant  Alice  K.  Campbell  a  nominal  bid 
for  the  property  in  the  sum  of  $166,250. 
She  then  made  a  return  of  sale  to  the  su- 
perior court,  in  which  she  represented  that 
she  had  sold  the  property  under  the  order  of 
sale  to  said  Alice  K.  Campbell  for  $166,250. 
On  this  an  order  wns  obtained  on  February 
9,  1903,  confirming  the  purported  sale,  and 
ordering  a  conveyance  to  the  purchaser.  On 
February  10,  1903,  the  administratrix  ex- 
ecuted a  deed  of  the  property  to  said  Alice 
K.  Campbell  for  a  purported  consideration  of 
$166,250,  which  deed  was  at  once  recorded. 
Said  Alice  K.  Campbell  had  no  means  where- 
with to  make  the  purchase,  and,  in  fact,  paid 
no  consideration  for  the  property.  The  ad- 
ministratrix thereupon,  on  February  20,  1903, 
procured  a  nominal  decree  of  distributloD  of 
the  $166,250,  which  she  had  never  received, 
and  certain  other  moneys  In  her  hands,  to  the 
defendant  trustees,  and  procured  a  purport- 
ed receipt  for  the  same  from  the  trustees,  al- 
though they  never  received  any  portion  of 
the  $166,250.  Alice  K.  Campbell,  the  pur- 
ported grantee  in  said  probate  sale,  in  further 
execution  of  the  plan,  then  conveyed  the  St. 
James  Hotel  property  to  the  defendant  trus- 
tees, and  they  have  ever  since  been  in  posses- 
sion and  control  of  the  property.  Ever  since 
the  death  of  deceased,  the  plaintifTs  have  been 
residents  of  the  territory  of  Hawaii,  and 
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were  wholly  in  Ignorance  of  their  rights  In 
respect  to  the  St  James  Hotel  property,  and 
of  the  facts  constituting  the  fraud  upon  them 
uutti  after  it  was  too  late  to  obtain  any  ade- 
quate relief  in  the  matter  of  the  estate  of 
8aid  deceased.  The  defendants,  well  Icnowing 
the  rights  of  plaintiffs  in  regard  to  the  prop- 
erty, concealed  the  same  from  them,  and 
also  concealed  from  them  the  acts  and  facta 
complained  of.  The  date  of  the  commence- 
ment of  this  action  does  not  appear  in  the 
record,  but  it  does  appear  that  the  amended 
complaint  was  filed  November  17,  1903. 

Complaint  Is  made  that  some  of  the  al- 
legations of  the  amended  complaint  are  based 
on  information  and  belief.  These  allegations 
are,  however,  as  to  matters  which  are  pe- 
culiarly within  the  knowledge  of  defendants, 
and  as  to  which  the  plaintiffs  could  learn 
only  from  statements  made  to  them  by  othera 
There  can  be  no  question  that  such  allega- 
tions may  properly  be  based  on  information 
and  belief.  See  McDermont  ▼.  Anaheim,  etc., 
Co.,  124  Cal.  115,  56  Pac.  779.  Therefore  they 
must  here  be  taken  equally  with  the  positive 
allegations  as  stating  facts  confessed  by  the 
defendants.  We  are  not  advised  of  the  par- 
ticular reason  upon  which  the  learned  Judge 
of  the  trial  court  based  his  conclusion  that 
the  facts  stated  were  not  sufBcient  to  es- 
tablish a  cause  of  action  in  plaintiff.  It  ap- 
pears very  clear  to  us  that  a  complete  case 
is  thereby  made  for  the  interposition  of  a 
court  of  equity.  It  is  the  universally  ac- 
cepted rule  that  the  title  and  disposition  of 
real  estate  is  governed  by  the  lex  loci  rei 
sitae.  This  necessarily  Includes  the  proposi- 
tion that  the  validity  of  a  trust  in  real  es- 
tate attempted  to  be  created  by  a  will  must 
be  determined  by  the  law  of  the  situs  of  the 
real  estate.  See  Penfleld  v.  Tower,  1  N.  D. 
216,  46  N.  W.  413.  This  is  apparently  con- 
ceded by  counsel  for  defendants.  In  the  al>- 
sence  of  a  direction  by  the  testator  for  the 
sale  of  the  property,  we  are  not  concerned 
here  with  the  doctrine  of  equitable  conver- 
sion. Estate  of  Walkerly,  lOS  Cal.  652,  41 
Pac.  772,  49  Am.  St  Rep.  97.  The  trust  here 
therefore  was  void  as  to  the  real  property  of 
deceased  situated  within  the  state  of  Cali- 
fornia. It  follows  that  as  to  such  property 
the  deceased  died  Intestate,  and  the  same 
descended  by  succession  to  bis  heirs  at  law 
(Est  of  Walkerly,  108  Cal.  627,  652,  660,  41 
Pac.  772,  49  Am.  St  Rep.  97),  one-third  to 
his  surviving  wife,  and  one-sixth  to  each  of 
bis  four  children  (subdivision  1,  S  1386,  Civ. 
Code),  subject  only  to  proper  administration 
of  his  estate. 

In  the  face  of  these  facts,  It  is  idle  to  as- 
sert that  no  injury  resulted  to  plaintiffs, 
three  of  these  children,  from  the  acts  of  de- 
fendants. By  those  acts  the  property  to 
which  they  had  succeeded  under  the  laws  of 
this  state  was  irrevocably  taken  from  them 
without  consideration  under  color  of  valid 
probate  proceedings,  and  placed  In  the  name 


and  possession  of  the  trustees  under  the  void 
trust.  It  is  no  answer  to  this  to  say  that 
the  deceased  intended  that  they  should  not 
have  this  property,  and  that  the  acts  of  the 
defendants  simply  result  in  accomplishing  the 
intent  of  deceased  as  expressed  In  his  will. 
We  have  already  seen  that  as  to  this  prop- 
erty, the  expressed  intent  of  the  deceased 
was  Ineffectual  for  any  purpose  and  the  de- 
ceased died  Intestate.  "A  testator  must  da 
more  than  merely  evince  an  intention  to  dis- 
inherit before  the  heirs'  right  of  succession 
can  be  cut  off.  He  must  make  a  valid  dispo- 
sition of  his  property."  In  re  Walkerly,  lOS 
Cal.  652,  41  Pac.  772,  49  Am,  St  Rep.  97.  It 
might  as  well  be  argued  that  If  a  person  had. 
indicated  an  intention  as  to  a  disposition  of 
his  property  to  the  exclusion  of  an  heir  at 
law  by  a  writing  not  executed  in  accordance 
with  the  lawTS  of  this  state  and  therefore  ab- 
solutely void  as  a  will,  no  Injury  would  re- 
sult to  such  heir  from  the  concocting  of  a 
forged  will  expressing  this  intention,  the  pro- 
bate thereof,  and  the  distribution  of  the 
property  of  the  deceased  thereunder.  What- 
ever other  objection  may  reasonably  be  made 
to  this  action,  certainly  that  of  want  of  In- 
Jury  to  the  plaintiffs  la  not  worthy  of  serious 
consideration. 

That  the  acts  of  the  defendants  constituted 
a  fraud  upon  plaintiffs,  as  well  as  upon  the 
court  appears  to  be  too  clear  for  question. 
All  the  proceedings  In  the  superior  court  of 
Santa  Clara  county,  from  the  petition  for 
the  order  of  sale  to  and  Including  the  decree 
of  distribution  of  the  proceeds  of  sale,  were 
a  mere  sham,  a  scheme  devised  and  carried  In- 
to effect  by  defendants  to  remove  the  proi)er- 
ty  from  administration  under  color  of  pro- 
ceedings for  the  sale  thereof  in  the  manner 
and  for  the  purposes  authorized  by  our  pro- 
bate law,  and  to  thus  accomplish  a  practical 
distribution  thereof  to  the  trustees  under  the 
void  trust  There  was.  In  fact  no  necessity 
for  any  sale  of  the  property,  no  intention  to 
sell,  no  sale,  no  proceeds  of  sale  to  be  distrib- 
uted or  delivered  to  the  trustees  named  as 
distributees  in  the  purported  decree.  It  was 
ail  a  fraudulent  imposition  upon  the  Jurisdic- 
tion of  the  superior  court  an  attempt  by  con- 
cealing the  real  facts  of  the  transaction  from 
the  court  to  use  that  Jurisdiction  for  the  pur- 
pose of  depriving  plaintiffs  without  consider- 
ation of  the  property  to  which  they  had  suc- 
ceeded under  our  law — a  mere  cloak  to  cover 
what  was,  in  fact,  simply  the  bodily  taking  of 
plaintiffs'  property  without  consideration  and 
without  any  authority  of  law. 

Defendants'  counsel  do  not  appear  to  se- 
riously dispute  that  such  acts  would  consti- 
tute a  fraud,  but  they  urge  that  inquiry  in 
regard  thereto  is  barred  by  the  orders  of  the 
superior  court  authorizing  the  purported 
sale,  confirming  the  purported  sale,  and  dis- 
tributing the  purported  proceeds.  The  Juris- 
diction of  courts  of  equity  to  afford  appropri- 
ate  relief   from   Judgments   generally,   and 
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from  such  orders  and  decrees  In  probate  pro- 
ceedings as  are  here  involved,  when  obtained 
by  certain  Ivinda  of  fraud,  is  too  well  estab- 
lished to  be  questioned.  See  Bacon  y.  Ba- 
con, 89  Pac.  317,  and  cases  there  cited. 
Where  the  Judgment  or  order  assailed  is  of 
such  a  character  that  a  court  of  equity  may 
not  properly  set  Is  aside,  it  may  nevertheless 
prevent  an  Inequitable  advantage  being  tak- 
en of  It  by  adjudging  the  guilty  beneficiary 
or  his  successor  with  notice  a  trustee  for  the 
defrauded  party.  Tills  character  of  relief  Is 
very  common  in  the  matter  of  fraudulent 
probate  proceedings.  The  order  or  decree 
from  the  effect  of  which  relief  is  sought  can- 
not constitute  a  bar  to  such  equitable  action. 
As  has  been  said,  it  is  solely  because  of  the 
order  or  decree,  collaterally  unassailable  and 
valid  on  Its  face,  that  the  equitable  jurisdic- 
tion Is  necessary  and  exists.  The  contention 
th.it  a  proceeding  of  the  kind  before  us  con- 
stitutes a  collateral  attack  on  the  probate 
orders  is  not  vreil  founded.  It  is  a  direct  at- 
tack. Bacon  v.  Bacon,  supra;  Bergln  v. 
Haight.  99  Cal.  52,  33  Pnc.  760.  In  view  of 
what  has  been  said,  it  Is  apparent  that,  even 
if  It  be  assumed  that  the  order  distributing 
the  purported  proceeds  was  an  adjudication 
by  the  superior  court  of  the  validity  of  the 
trust  which  is  not  collaterally  assailable 
(Crew  T.  Pratt,  119  Cal.  139,  51  Pac.  38;  Mat- 
ter of  Trust  of  Trescony,  119  Cal.  568,  51 
Pac.  951),  such  adjudication  will  not  bar  this 
proceeding  if  it  was  obtained  by  fraud  of 
such  a  character  as  will  warrant  the  exer- 
cise of  the  well-settled  equitable  jurisdiction. 
It  Is  true,  as  urged  by  counsel  for  respond- 
ents, that  a  court  of  equity  is  not  authorized 
to  relieve  a  party  from  the  effect  of  a  judg- 
ment or  order  of  a  court  having  jurisdiction 
to  render  the  judgment  or  make  the  order 
on  the  ground  that  the  same  was  obtained  by 
fraud,  unless  the  fraud  be,  as  was  said  In 
Pico  V.  Cohn,  91  Cal.  129,  25  Pac.  970,  27 
Pac.  537.  13  L.  U.  A.  336,  25  Am.  St.  Rep. 
159,  "extrinsic  or  collateral  to  the  questions 
examined  and  determined"  in  the  proceed- 
ing resulting  in  the  Judgment  or  order.  That 
was  a  case  where  it  was  sotight  to  annul  a 
decree  in  another  action  between  the  same 
parties  upon  the  ground  that  the  prevailing 
party  therein  had  obtained  the  decree  by  the 
introduction  of  evidence  which  he  knew  to  be 
false  and  the  giving  of  which  he  had  accom- 
plished by  bribing  the  witness.  It  was  held. 
In  accordance  with  the  views  expressed  In 
United  States  v.  Throckmorton,  G8  U.  8.  65, 
2.5  L.  Ed.  93,  that  a  decree  will  not  be  vacated 
merely  because  It  was  obtained  by  forged 
documents  or  perjured  testimony.  It  was 
said  in  that  case:  "The  reason  of  this  rule 
Is  that  there  must  be  an  end  of  litigation; 
and  when  parties  have  onoe  submitted  a  mat- 
ter, or  have  had  the  opportunity  of  submit- 
ting it,  for  investigation  and  determination, 
and  when  they  have  exhausted  every  means 
for  reviewing  sneli  determination  in  the  same 
proceeding,  it  must  be  regarded  as  final  and 


conclnslve,  unless  it  can  be  shown  that  the 
Jurisdiction  of  the  court  has  beoi  imposed 
upon,  or  that  the  prevailing  party,  by  some 
extrinsic  or  collateral  fraud,  has  prevented 
a  fair  submission  of  the  controversy." 

The  fraud  here  alleged,  however,  was  ex- 
trinsic or  collateral,  within  the  meaning  of 
the  rule.  We  are  not  confronted  with  a 
case  where  a  party  was  in  a  former  proceed- 
ing simply  deprived  by  some  fraudulent  ar- 
tifice or  breoch  of  fiduciary  duty  on  the  part 
of  the  prevailing  party  of  his  opportunity  to 
be  heard  upon  the  issues  there  presented  and 
determined,  which  is  perhaps  the  most  com- 
mon instance  of  what  is  held  to  be  extrinsic 
fraud.  See  Bacon  v.  Bacon,  supra ;  Sohier  v. 
Sohler,  135  Cal.  323,  67  Pac.  282,  87  Am.  St. 
Rep.  98;  Aldrlch  v.  Barton,  138  Cal.  220,  71 
Pac.  1G9,  94  Am.  St  Rep.  43.  The  extrinsic 
character  of  the  fraud  is  even  clearer  here 
than  hi  such  a  case.  The  complaint  is  that 
the  former  proceedings  were  wholly  sham,  a 
mere  fraudulent  contrivance  designed  solely  to 
give  the  appearance  of  legality  and  protection 
against  attack  to  what  was,  in  fact,  nothing 
but  the  taking  of  plaintiffs'  property  without 
consideration  and  without  any  authority  of 
law,  and  that  they  were  carried  through  by 
means  of  false  representation  to  and  con- 
cealments from  the  court  as  to  the  real  facts 
and  purposes  of  the  transaction.  Such  an  Im- 
position upon  the  Jurisdiction  of  the  court, 
to  the  injury  of  the  absent  property  owners, 
from  whom  the  nature  of  the  transaction 
was  concealed  and  who  were  wholly  in  ig- 
norance thereof,  and  could  not  have  learned 
concerning  the  same  from  anything  appearing 
on  the  face  of  the  purported  proceedings,  by 
one  who  was  their  trustee  for  the  proper  ad- 
ministration of  the  affairs  of  the  estate  and 
the  preservation  of  the  property  for  legal  dis- 
tribution (Bergln  v.  Haight,  supra)  and  who 
was,  moreover,  as  the  natural  guardian  of 
two  of  the  owners,  under  obligation  to  pro- 
tect their  rights  (Sohler  v.  Sohler,  supra), 
clearly  constituted  under  the  atithorltlos 
what  Is  known  as  extrinsic  fraud  warranting 
equitable  relief.  See  Bergin  v.  Haight,  su- 
pr.T  ;  Tillman  v.  Thomas,  87  Ala.  321,  6  South. 
151,  13  Am.  St.  Rep.  42;  Fisher  v.  Wood,  65 
Tex.  199 ;  McCampbell  v.  Durst,  73  Tex.  410, 
11  S.  W.  380;  Lawson  v.  Acton,  57  N.  J.  Eq. 
107,  40  Atl.  584;  Hoffman  v.  Wheelock,  62 
Wis.  436,  22  N.  W.  713,  710;  Arrowsmith  v. 
Gleason,  129  U.  S.  86,  9  Sup.  Ct  237,  32  U 
Ed.  630:  Wickersham  v.  Comerford,  96  Cal. 
433;  Curtis  v.  Schell,  129  Cal.  208,  61  Pac. 
951,  79  Am.  St  Rep.  107 ;  Anderson  v.  Batik 
of  Lassen  Co.,  140  Cal.  695,  74  Pac.  287.  Sec, 
also,  Sohler  v.  Sohler,  supra ;  Aldrlch  v.  Bar- 
ton, supra.  No  case  cited  by  counsel  for  de- 
fendants sustains  their  claim  to  the  contrary. 

There  is  no  other  point  made  in  support  of 
the  ruling  of  the  trial  court  that  requires  no- 
tice here.  The  allegations  of  plaintiffs  were 
sufficient  in  our  Judgment  to  show  a  cause 
of  action.  1 
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The  judgment  Is  reversed  and  the  canse 
remanded  for  further  proceedings  not  Incon- 
sistent with  the  TlewB  herein  expressed. 

We  concur:    SHAW,  J. :  SLOSS,  J. 


1S2  Cal.  n« 

CHAPMAN   r.    ZOBELEIN.    (L.    A.    1,85C.) 

(Supreme  Court  of  California.    Oct  11,  1907.) 

1.  Taxation  —  Assebsuei^t  —  Desckiption  — 

iNSUFriCIENCY. 

An  assessment  book  contained  a  general 
introductory  heading,  "Assessment  Boole  of  the 
Property  of  Los  Angeles  County,"  etc.,  and 
underneath  the  heading,  "Description  of  Prop- 
erty in  the  City  of  Los  Angeles,  City  and 
Town  Lots,"  etc.,  appeared  "University  Addi- 
tion Tract,  city  town  lot  34."  Held  that,  in  the 
absence  of  a  reference  to  any  map  or  anything 
to  indicate  the  character  of  such  tract,  the  loca- 
tion of  the  addition  in  the  city,  or  the  relative 
location  of  lot  34  thereof,  the  description  was 
prima  facie  insufficient. 

FEd.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  45,  Taxation,  §§  720-735.1 

2.  EiVIDENCB— EXTBIWSIO   PBOOF. 

Where  land  was  assessed  for  taxes  as  a 
certain  numbered  lot  of  a  named  tract,  such 
description  might  be  supplemented  by  proof  that 
there  was  a  definite  tract  known  by  the  name 
given,  that  a  survey  and  map  thereof  had  been 
made,  and  that  the  lot  designated  by  number 
constituted  a  certain  and  known  subdivision 
thereof,  which  would  sustain  the  assessment. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  20.  E)vidence,  §§  2117-2128.] 

3.  Taxation  —  Assessment— DESCBn>iiON    <«• 
Land— BoBDBN  of  Proof. 

Where  land  not  definitely  described  in  a 
tax  assessment  was  sold  for  nonpayment  of  the 
taxes  assessed,  the  burden  was  on  the  party 
seeking  to  affirm  the  validity  of  the  sale  to 
identify  the  land  by  explanatory  and  supple- 
mental proof. 

4.  Same- Delinquent  List  —  PaBLicATioN — 
Defects. 

Where  a  delinquent  list  of  lands  sold  for 
taxes  contained  a  note  fully  explaining  the  fig- 
ures used,  it  was  not  fatally  defoctive  because 
the  dollars  and  cents  were  not  indicated  by  the 
figures  purporting  to  state  the  amount  charged 
against  the  land. 

5.  Same— Sale   by  State— Amount  of  Bid. 

It  was  no  objection  to  a  deed  by  the  tax 
collector  on  a  sale  of  land  by  the  state  which 
had  been  sold  to  the  state  that  the  sale  was  to 
the  highest  bidder  and  for  a  sum  largely  in 
excess  of  the  amount  for  which  the  land  was 
sold  to  the  state. 

6.  Same— Assessment— Designation  of  Year. 

There  having  been  but  one  assessment  of 
taxes  for  the  year  1898,  a  statement  in  the 
assessement  book  that  it  was  the  book  of  as- 
sessments for  that  year  was  a  proper  designa- 
tion of  the  year,  though  the  fiscal  year  besan 
on  July  1st  and  included  the  last  half  of  that 
calendar  year  and  the  first  half  of  the  succeed- 
ing year. 

7.  Same— Delinquent  List. 

Where  a  delinquent  list  of  land  sold  for 
taxes  contained  a  statement  of  the  total  amount 
due,  it  was  not  defective  for  failure  to  state 
separately  the  items  of  taxes,  penalties,  and 
costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  TaxaUon,  S  1280.] 

8.  Same— rERTiFicATE  of  Sale. 

A  certificate  of  sale  of  land  for  taxes  was 
not  invalid  because  it  recited  that  the  amount 
for  which  the  land  was  sold  being  the  same  as 


the  amount  charged  was  for  taxes  of  every 
kind  charged  against  the  property  and  penalties 
and  costs  and  "charges";  tike  word  "charges'' 
being  mere  surplusage. 

9.  Same— Deed— Patent. 

A  deed  by  a  tax  collector  of  land  sold  by 
the  state  was  a  sufficient  divestiture  of  the  state's- 
title  without  a  patent  signed  by  the  Governor. 

10.  Same— Deeds— Sufficienct—Statctes. 
The  sufficiency  of  a  deed  by  a  tax  collector 

to  a  purchaser  of  land  sold  to  the  state  for 
taxes  IB  to  be  determined  by  the  requirements 
of  Pol.  Code.  {§  3897,  3898,  it  being  only  nec- 
essary to  recite  so  much  of  the  proceedings  sub- 
sequent to  the  execution  of  the  deed  by  the  tax 
collector  to  the  state  as  may  be  necessary  to 
show  that  the  tax  collector  was  authorized  aa 
agent  for  the  state  to  sell  the  state's  previou!:- 
ly  acquired  title  to  the  property,  the  deed  by  the 
state  not  being  within  sections  3785,  3786.  3787. 
regulating  conveyances  to  the  state  of  such  land 
sold  for  taxes. 

11.  Same- RioiiT  to  Sell. 

Whether  the  state  had  acquired  the  right 
to  sell  land  which  it  claimed  to  bold  for  non- 
pajrment  of  taxes  must  be  determined  by  the 
proceedings  prior  to  the  delivery  of  the  deed 
of  the  tax  collector  to  the  state  pursuant  to  the- 
original  tax  sale. 

12.  Same— Notice  of  Sale. 

Pol.  Code,  i  3897  (St.  1897,  p.  436,  c.  267). 
prescribing  the  notice  of  sale  of  lands  sold  to 
the  state  for  taxes  to  be  given  by  the  tax  col- 
lector pursuant,  to  the  order  of  the  State  Comp- 
troller, does  not  require  that  the  notice  contain, 
the  name  of  the  person  owing  the  delinquent 
tax  against  the  property  or  a  statement  of  the 
taxes,  costs,  penalties,  and  expenses  accrued  to- 
date. 

13.  Same— Publication. 

Where  a  statute  provided  that  the  notice- 
of  sale  of  tax  lands  .ihould  be  published  at  least 
three  successive  weeks  in  some  newspaper  pub- 
lished in  the  connty,  a  publication  for  one  day 
in  each  of  the  four  successive  weeks  in  a  daily 
paper,  the  days  being  exactly  a  week  apart,  wa» 
sufficient. 

14.  Same— Sale  of  Lanih- Amount. 

The  state  has  power  to  provide  that  the 
sale  of  its  title  to  land  for  nonpayment  of  taxes 
after  the  expiration  of  tlie  redemption  period 
shall  be  made  for  the  highest  price  offered,  re- 
gardless of  the  amount  of  taxes,  interest,  etcn 
accrued  against  the  property,  etc. 

Department  1.  Appeal  from  Superior  Court» 
Los  Angeles  County ;  Walter  Bordwell,  Judge. 

Action  by  William  Chapman  against  George 
Zobeleiu.  From  a  Judgment  In  favor  of  de- 
feudaut,  and  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial,  be  appeals.  Re- 
versed. 

Charles  Lantz,  for  appellant  Edward  F. 
Wehrle,  for  respondent 

SHAW,  J.  The  action  Is  to  qnlet  title,  and 
the  appeal  Is  by  the  plaintiff  from  the  judg- 
ment,  and  from  an  order  denying  bis  motion 
for  a  new  trial. 

The  defendant's  title  depends  on  the  valid- 
ity of  a  tax  sale  to  the  state  of  California, 
a  deed  to  the  state  in  pursuance  thereof,  and 
a  subsequent  conveyance,  for  tbe  state,  by  the 
tax  collector  to  tbe  defendant  Tbe  case 
comes  precisely  within  tbe  rule  of  the  cases 
of  Miller  V.  Williams,  135  Cal.  183,  67  Pac 
788,  Labs  v.  Cooper,  107  Cal.  656,  40  Paa 
1042,  San  Diego  Ileal  ty  Co.  v.  Cornell,  89 
Pac.  (503,  and  l\>x  t.  Townsend,  91  Pac;  1004^ 
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with  respect  to  the  description  of  the  prop- 
erty In  the  assessment.  The  property  Is 
described  In  the  complaint  as  lot  34  of  the 
University  addition  tract,  according  to  the 
map  thereof  recorded  In  book  15,  p.  46,  of 
Miscellaneous  Records  of  Los  Angeles  Coun- 
^•,  situated  In  the  city  of  los  Angeles,  In 
said  county.  In  the  assessment  book  there 
is  the  following  general  Introductory  head- 
ing: "Assessment  Book  of  the  Property  of 
Los  Angeles  County  for  the  Tear  1898,"  etc. 
The  description  of  this  particular  property 
Is  as  follows: 


"Description  of  prop- 
erty In  the  city  of 
Los    Angeles,    city 
and  town  lots"  etc. 

City 

Town 
Lot 

or 

Lots 

Value 
of 

aty 

and 
Town 
Lots 

University    Addition 
Tct. 

84 

« 
135 

•  ( 

From  this  It  appears  with  sufllclent  certain- 
ty that  the  property  assessed  is  lot  84  in 
University  addition  tract  In  the  dty  of  Los 
Angeles,  in  Los  Angeles  county.  There  Is 
no  reference  to  any  map  of  the  said  tract, 
nor  anything  to  indicate  the  character  of  the 
"University  addition  tract,"  the  location  in 
the  city  of  the  addition,  nor  the  relative  lo- 
cation of  lot  34  thereof.  Such  a  description, 
tn  the  cases  above  cited,  was  held  to  be  prima 
fade  Insufficient  to  make  a  valid  assessment. 
Tme,  In  the  cases  of  Best  v.  Wohlford,  144 
Cal.  733,  78  Pac.  293,  Balrd  v.  Monroe,  89  Pac. 
352,  and  Fox  v.  Townsend,  91  Pac.  1004,  it  has 
been  decided  that,  while  a  similar  description 
is  presumptively  Invalid,  it  may  be  explained 
and  supplemented  by  proof  on  the  trial  that 
there  is  a  definite  tract  known  by  the  name 
given,  that  a  survey  and  map  thereof  has 
been  made,  and  that  the  lot  designated  by 
number  constitutes  a  known  and  certain  sub- 
division thereof,  and  that,  when  so  explain- 
ed, the  assessment  will  be  held  good.  Such 
proof  merely  shows  that  when  the  surround- 
ing natural  objects  and  circumstances,  ex- 
planatory of  the  descriptive  words,  are  con- 
sidered, the  prima  facie  nncertainty  disap- 
pears and  thereupon  the  description  becomes 
dear  and  definite.  Such  extraneous  objects 
and  circumstances  must  be  considered  in  or- 
der to  give  a  definite  location  on  the  ground 
to  any  description.  The  only  difference  be- 
tween this  case  and  one  where  there  is  a  ref- 
erence to  some  map  is  that  maps  are  of  such 
customary  use  that  it  will  be  presumed  that 
one  exists  to  answer  the  description  and  give 
It  certainty,  whereas.  If  there  Is  no  refer- 
ence thereto,  the  presumptions  against  tax 
proceedings  prevail,  and  there  must  be  proof 
sufficient  to  make  the  description  certain. 
In  the  case  of  an  ordinary  instrument,  not 
snbject  to  the  strict  rules  applicable  to  tax 
assessments  and  sales,  the  description  here 
In  question  would  be  prima  facie  good,  and 
could  only  be  rendered  uncertain  by  affirma- 
tive proof  of  some  fact  which  would  dis- 


close a  latent  ambiguity,  as  that  there  were 
two  lots  In  the  tract  bearing  the  number  34. 
But,  as  pointed  out  in  the  recent  case  of  Fox 
v.  Townsend,  91  Pac.  1004,  in  cases  of  tax 
sales  the  proof  must  be  made  by  the  party 
who  seeks  to  affirm  the  validity  of  the  sale 
or  other  proceeding.  Inasmuch  as  this  de- 
fect may  perhaps  be  cured  by  proof  of  ex- 
planatory circumstances  upon  another  trial, 
it  Is  proper  to  notice  some  additional  points 
in  the  record  for  the  guidance  of  the  lower 
court  in  the  subsequent  progress  of  the  case. 

The  objection  that  the  publication  of  the 
delinquent  list  was  ineffectual,  because  the 
dollars  and  cents  were  not  indicated  by  the 
figures  purporting  to  state  the  amount  charg- 
ed against  the  property,  there  being  a  note 
at  the  foot  of  the  list  fully  explaining  the 
figures.  Is  answered  by  the  decision  In  Carter 
v.  Osbom,  89  Pac.  608.  The  objection  that 
the  deed  from  the  tax  collector  to  the  de- 
fendant is  void  because  it  shows  that  the 
sale  to  the  defendant  by  the  state  was  made 
to  the  highest  bidder,  and  was  for  a  sum 
largely  in  excess  of  the  amount  for  which 
it  was  sold  to  the  state,  is  answered  by  the 
case  of  Fox  v.  Wright,  91  Pac.  1005. 

The  statement  In  the  assessment  book  that 
It  was  the  book  of  assessments  for  the  year 
1898  was  a  proper  designation  of  the  year. 
There  was  but  one  assessment  for  that  year, 
namely,  the  assessment  of  property  that  was 
subject  to  taxation  on  the  first  Monday  of 
March,  1898,  and  the  designation  made  it 
certain  that  this  was  the  assessment  referred 
to.  The  fact  that  the  fiscal  year  begins  July 
1st  and  Includes  the  last  half  of  one  calendar 
year,  and  the  first  half  of  the  succeeding 
year,  has  no  bearing  upon  the  question. 

It  was  not  necessary,  in  the  delinquent 
list,  to  state  separately  the  Items  of  taxes, 
penalties,  and  costs  charged  against  the 
property.  A  statement  of  the  total  amount 
Is  all  the  law  requires.  Bank  v.  Fulgham, 
90  Pac.  936.  Nor  Is  the  certificate  of  sale  to 
the  state  rendered  invalid  by  the  fact  that  It 
redted  that  the  amount  for  which  It  was 
sold,  being  the  same  as  the  amount  charged, 
was  for  "taxes  of  every  kind  charged  against 
said  property  and  i)enaltles,  costs  and  char- 
ges." The  addition  of  the  word  "charges" 
added  nothing  to  the  amount,  nor  did  it 
change  the  items  composing  it  The  deed 
made  by  the  tax  collector  was  a  sufficient 
divestiture  of  the  title  of  the  state.  A  patent 
signed  by  the  €k)vemor  Is  not  necessary. 
Bank  t.  Fulgham,  supra. 

A  number  of  objections  are  made  to  the 
sufficiency  of  the  deed  executed  by  the  tax 
collector,  for  the  state,  to  the  defendant,  on 
the  theory  that  the  requirements  of  the  stat- 
ute as  to  the  deed  made  to  the  state,  under 
sections  3785  and  3786  of  the  Political  Code, 
are  equally  applicable  to  deeds  made  by  the 
state  in  accordance  with  the  provisions  of 
sections  3897  and  3898  of  the  Political  Code. 
Manifestly  the  provisions  of  sections  3785, 
3786,  and  3787  have  no  direct,  appllcattonp 
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The  sufficiency  of  the  deed  by  the  tax  col- 
lector to  a  purchaser  at  a  sale  made  after 
the  title  has  become  vested  in  the  state  la  to 
be  determined  by  the  requirements  of  Bec- 
tioDB  3897  and  3S08,  and  It  Is  only  necessary 
that  it  shall  recite  so  much  of  the  proceed- 
ings subsequent  to  the  execution  of  the  deed 
by  the  tax  collector  to  the  state  as  may  be 
necessary  to  show  that  the  tax  collector  was 
authorized,  as  agent  for  the  state,  to  sell  and 
convey  the  state's  previously  acquired  right 
to  the  property.  Ck)unty  Bank  v.  Jack,  148 
Cal.  442,  83  Pac.  7(fi.  113  Am.  St.  Rep.  285. 
Whether  or  not  the  state  had  previously  ac- 
quired the  right  to  sell  is,  of  course,  to  be 
determined  by  the  proceedings  prior  to  the 
delivery  of  the  deed  of  the  tax  collector  to 
the  state  in  pursuance  of  the  original  tax 
sale.  At  the  time  the  sale  to  the  defendant 
was  made,  February  11,  1905,  section  3897 
of  the  Political  Code  (St.  1897,  p.  436,  c.  267) 
did  not  require  that  the  notice  of  sale  given 
by  the  tax  collector,  in  pursuance  of  the  or- 
der of  the  State  Comptroller,  should  state  the 
name  of  the  person  owing  the  delinquent  tax 
that  may  be  against  the  property,  or  a  state- 
ment of  the  taxes,  costs,  penalties,  and  ex- 
penses accrued  to  that  date.  Hence  tiie  omis- 
sion of  such  matters  is  immaterial.  The  stat- 
ute In  force  at  the  time  required  tliat  the 
notice  should  be  published  "for  at  least  three 
successive  weeks  in  some  newspai)er  pub- 
lished In  the  county."  The  notice  was  pub- 
lished on  one  day  in  each  of  four  successive 
weeks  in  a  newspaper  of  the  county  which 
was  published  dally  during  that  period,  the 
days  of  such  publication  being  exactly  one 
week  apart,  but  the  notice  was  not  inserted 
except  for  the  one  day  In  each  of  said  weeks. 
This  was  a  sufficient  compliance  with  the 
statute.  People  v.  Reclamation  Dist,  121 
Cal.  524,  50  Pac.  1008,  53  Pac.  1085. 

The  question  of  the  power  of  the  state  to 
provide  that  the  sale  of  its  title  after  the  ex- 
piration of  the  redemption  period  of  five 
years  shall  be  made  for  the  highest  price 
offered,  regardless  of  the  amount  that  may 
have  accrued  against  the  property  for  taxes, 
penalties,  interest,  and  costs,  was  fully  con- 
sidered in  the  case  of  Fox  v.  Wright,  91  Pac. 
1005,  and  it  was  there  held  that  the  state  had 
such  power. 

There  are  no  other  questions  requiring  no- 
tice. 

The  judgment  and  order  are  reversed. 

We  concur:    ANGELLOTTI,  J. ;  SLOSS,  J. 


«  Cal.  App.  331 

PEOPLE  V.  HALLAM  et  al.    (Cr.  89.) 

(Court    of    Appeal,    First   District,    California. 
Aug.  20,  1007.) 

1.  Criminal  Law— Appeal— Record— Appeai, 
FROM  Judgment— Questions  Presented  fob 
Review. 

Where  an  appeal  is  from  a  judgment,  with- 
out a  bill  of  exceptions,  the  sufficiency  of  the 
evidence  to  sustain  Ihu  vuidict,  and  the  correct- 


ness of  the  court's  rulings  on  tbe  admissibility 

of  evidence  are  presumed. 

[Ed,  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  g  3029.] 

2.  Robbery— 'TBiAi>-lR8TRncnoj»s— Posses- 
sion OF  Stolen  Pbopehtt. 

On  a  prosecution  for  robbery,  an  instmc- 
tion  that,  if  tbe  property  was  feloniously  taken 
and  received  into  the  possession  of  defendants 
shortly  thereafter,  any  failure  of  defendants  to 
account  for  their  possession  was  a  circumstance 
tendine  to  show  their  guilt,  and  they  were  bound 
to  explain  it  in  order  to  remove  its  effect,  was 
not  improper  as  casting  the  burden  upon  defend- 
ants to  explain  tbe  possession  of  tbe  property, 
especially  when  read  in  connection  with  an  in- 
struction, given  at  defendants'  request,  that 
possession  of  the  goods  is  a  circumstance  to  be 
considered  in  determining  defendants'  guilt,  but 
is  not  of  itself  sufficient  to  authorize  a  con- 
viction. 

Appeal  from  Superior  Court,  Monterey 
County;  B.  V.  Sargent,  Judge. 

Dyer  Hallam  and  another  were  convicted 
of  robbery.  From  the  judgment  and  order 
denying  a  new  trial,  they  appeal.    Affirmed. 

Chas.  B.  Bosendale,  for  appcllaata.  U.  S. 
Webb,  Atty.  Gen.,  for  respondent. 

COOPER,  J.  The  defendants  were  charg- 
ed In  tbe  information  with  the  crime  of  rob- 
bery in  unlawfully  and  feloniously  taking 
from  tbe  person  and  possession  of  one  Wlg- 
ney  certain  personal  property  described  In 
said  information,  without  bis  consent  and 
against  his  will  and  by  means  of  force  and 
fear.  After  trial  a  Jury  returned  a  verdict 
finding  them  guilty,  and  the  court  thereupon 
pronounced  judgment,  adjudging  the  defend- 
ants guilty,  and  directing  that  they  be  pun- 
ished by  Imprisonment  In  tbe  state  prison  for 
the  term  of  25  years.  They  made  a  motton 
for  a  new  trial,  which  was  denied,  and  this 
appeal  is  from  the  final  judgment  and  from 
the  order  denying  the  said  motion  for  a 
new  trial. 

The  appeal  comes  here  on  the  judgment 
roll  alone  without  any  bill  of  exceptions,  and 
It  must  be  conceded  for  the  purposes  of  this 
case  that  the  evidence  'was  sufficient  to 
sustain  the  verdict,  and  that  tbe  rulings  of 
the  court  In  regard  to  the  admiasibliity  of 
evidence  were  correct. 

The  sole  point  made  by  the  appellants  is 
the  giving  of  the  sixth  instruction,  given  at 
the  request  of  the  prosecution,  which  is  as 
follows:  "If  the  jury  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
property  mentioned  in  tbe  information,  or 
any  portion  thereof,  was  feloniously  taken 
from  the  person  of  the  prosecuting  witness, 
E.  Wiguey,  as  described  In  the  Information, 
and  received  Into  the  possession  of  the  de- 
fendants shortly  after  being  so  feloniously 
taken,  the  failure,  If  failure  there  be,  of 
the  defendants  to  account  for  such  posses- 
sion, or  to  show  that  such  possession  was 
honestly  obtained,  is  a  circumstance  tending 
to  show  their  guilt,  and  tbe  accused  are 
bound  to  explain  tbe  possession  In  order  to 
remove  the  cfllect  of  the  posseiislou  as  a  cir- 
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cumstance  to  be  considered  In  connection 
■with  other  suspicious  facts  If  the  evidence 
disclose  any  such."  It  is  claimed  that  the 
said  instruction  Is  erroneous  for  the  reason 
that  It  states  that  the  accused,  under  the 
circumstances  therein  stated,  were  bound  to 
explain  the  possession  In  order  to  remove  the 
elTect  of  the  possession  as  a  circumstance; 
or,  in  other  words,  that  the  effect  of  the  in- 
Btmction  was  to  cast  the  bnrden  upon  the  de- 
fendants to  explain  the  possession  of  the 
property.  The  Instruction  is  copied  almost 
literally  from  an  instruction  approved  by  the 
Supreme  Court  in  People  v.  Wilson,  135  Cal. 
331,  67  Paa  322.  It  was  there  said,  after 
quoting  the  instruction,  that  it  is  almost  a 
literal  copy  of  one  given  in  People  v.  Ab- 
bott, 101  Cal.  647,  36  Pac.  129,  and  was  there- 
in approved.  It  has  been  approved  by  the 
Supreme  Court  in  other  cases,  and,  unless 
we  were  to  overrule  these  cases  laying  down 
a  long  established  rule,  we  will  have  to  hold 
that  the  giving  of  the  Instruction  was  not  er- 
roneous. The  Instruction  must  also  be  read 
In  connection  with  Instruction  No.  6  given 
at  the  request  of  the  defendants,  which 
stated  to  the  Jury:  "The  possession  of  the 
fruits  of  crime  is  a  circumstance  to  be  con- 
sidered In  determining  the  guilt  of  the  de- 
fendants, bnt  yon  are  instructed  that  this 
circumstance  is  not  of  itself  sufflcient  to  an- 
ttiorize  a  conviction,  and  that  the  possession 
by  the  defendants  of  the  articles  alleged 
to  have  belonged  to  the  prosecuting  witness 
is  not  sufficient  to  convict  the  defendants  of 
the  crime  of  robbery." 
The  Judgment  and  order  are  affirmed. 

We  concur:    KERRIGAN,  J.;  BALL,  3. 


e  Cal.  App.  Ml 

In  re  WARNER'S  ESTATE. 

WARNER  T.  WARNER.    (Civ.  857.) 

(Court   of  Appeal.  Third  District.   California. 

Sept.  4,  1907.    RehearinR  Denied  by 

Sopreme  Court  Oct  31,  1007.) 

1.  Husband  and  Wife— Antehuftiai.  Set- 
TLXKESTs — Construction. 

An  antenuptial  contract  tliat  the  Intended 
wife  relinquished  all  right  to  or  interest  in  the 
property  of  the  intmided  bosband,  either  as  heir 
or  otherwise,  reiintiuishes  ail  claim  to  the  prop- 
erty owned  by  him  at  the  time  of  marriage 
and  also  at  his  death. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  2S,  Husband  and  Wife,  U  182, 183.] 

2.  Sakb— Community  PaoF«»Tr— Intkbesi  or 
Wife. 

The  interest  the  wife  acquires  in  communi- 
ty property  or  the  husband's  separate  property 
she  acqairea  as  heir;  and,  where  she  relinqiiifih- 
es  her  rights  as  heir,  she  relinquishes  her  right 
to  a  part  of  the  community  property  and  to  the 
subsequent  acquisition  of  the  separate  property. 

3.  Same. 

Where  an  antenuptial  contract  between  an 
inttndcd  hnsband  and  wife  provided  that  in 
consideration,  among  other  things,  of  the  wife 
receiving  from  his  estate  on  his  death  a  speci- 
fied sum  of  money  she  relinqtiished  all  claim  to 
his  property,  the  wife  is  entitled  to  that  snm, 
not  as  neir,  but  under  the  contract. 


4.  Appeal  —  Rxview  —  Pbesumptionb  —  De- 

MUBRERS. 

Where  an  order  sustaining  a  demurrer  is 
general,  and  does  not  state  on  what  particular 
grounds  it  is  based,  if  correct  on  any  ground,  it 
should  be  upheld. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  Sl  3706-3709.] 

8.  Husband  and  Wife  — Artbnuptiai,  Set- 
tlements. 

Where,  in  an  antenuptial  contract,  the  in- 
tended wife  relinquishes  ail  her  rights  in  the 
property  of  her  intended  hnsband,  as  big  heir 
or  otherwise,  in  considerntion  of  certain  cove- 
nants by  him,  if  the  husband  fails  to  perform 
as  to  material  covenants,  the  wife  may  still 
claim  her  rights  as  heir. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  S§  19C-208.] 

6.  Plttadisg — Deuubbeb  to  Pleadino  Good 
IN  Part. 

Though  an  answer  filed  to  the  opposition  to 

the  appointment  of  the  one  filing  the  answer  as 
administratrix  be  defective  in  some  particulars 
required  in  a  pleading  purporting  to  set  up 
fraud  and  mistalie,  yet  the  defect  cannot  be 
reached  by  general  demurrer  where  other  de- 
fenses are  sufficiently  alleged  in  the  answer. 

FEd.  Note. — For  cases  in  noint  see  Cent  Dig. 
vol.  39,  Pleading,  §§  4S6-490.] 

7.  CouBTs  —  Courts  of  Probate   Jubisdic- 

TION. 

The  widow  of  a  decedent  liaving  filed  a 
petitioQ  in  the  superior  court  that  she  be  ap- 
pointed administratrix,  a  son  of  decedent  filed  a 
petition,  askini;  for  his  appointment  and  a  con- 
test to  the  widow's  petition  on  the  ground  that 
by  virtue  of  an  antenuptial  contract  the  widow 
was  not  entitled  to  succeed  to  any  personal  es- 
tate, and  therefore  was  not  entitled  to  letters, 
under  the  express  provisions  of  Code  Civ.  Proc. 
I  13G5.  The  widow  by  answer  alleged  that  the 
contract  was  procured  by  fraud :  that  it  was  en- 
tered into  as  the  result  of  a  mutual  mistake; 
that  the  consideration  was  inadequate ;  that  tlie 
contract  was  waived  by  decedent ;  and  that  de- 
cedent had  failed  to  perform  the  same.  Held. 
that  the  superior  court  sitting  in  probate,  tiad 
jurisdiction  to  hear  and  determine  the  defenses 
raised  by  the  answer. 

Appeal  from  Superior  Court,  Sacramento 
County;  J.  H.  Hughes,  Judge. 

Petition  by  Katie  Warner  tbat  she  be 
appointed  administratrix  of  the  estate  of 
Adam  Warner,  deceased.  Adam  J.  Warner 
filed  a  petition,  asl;lug  that  be  be  appointed 
administrator  and  also  a  contest  to  the  peti- 
tion of  Katie  Warner,  and,  from  n  Juds- 
ment  for  Adam  J.  Warner,  Katie  Warner 
appeals.  Reversed  and  remanded  with  direc- 
tions. 

Hiram  W.  Johnson  and  A.  A.  De  Llgne,  for 
appellant  A.  li.  Sbinn  and  W.  F.  Itenfro, 
for  respondent 

ELLISON,  J.  One  Adam  Warner  died  In- 
testate In  Sacramento  county  in  January, 
1900,  and  soon  thereafter  the  appellant,  his 
widow,  filed  a  petition  in  the  superior  court 
of  that  county,  asliing  that  she  be  appoint- 
ed administratrix  of  his  estate.  The  re- 
spondent, a  son  of  the  deceased,  filed  a  peti- 
tion, asliing  that  he  be  appointed  adminis- 
trator of  said  estate,  and  also  filed  a  conte.<it 
to  the  petition  of  the  widow.  The  respond- 
ent concedes  that  the  appellant  is  the  widow 
of  the  deceased,  and  would  ordinarily  be 
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entitled  to  administer  npon  bis  estate,  but 
by  bis  pleadings  makes  tbe  claim  tbat  by 
virtue  of  the  provisions  of  a  certain  writ- 
ten agreement  she  is  not  entitled  to  succeed 
to  any  part  of  the  personal  estate  of  the  de- 
ceased, and  therefore  Is  not  entitled  to  letters 
of  administration.  Code  Civ.  Proc.  S  1305. 
It  appears  from  the  record  that  Just  prior 
to  the  marriage  of  the  appellant  and  deceas- 
ed they  entered  into  a  Tvrltten  agreement 
with  each  other,  the  material  parts  of  which 
are  as  follows:  Adam  Warner,  in  considera- 
tion of  the  marriage  thereafter  to  be  per- 
formed, agreed  to  support  appellant  and  her 
minor  daughter  and  to  pay  to  the  appellant 
the  sum  of  |100  per  year,  and  agreed  that  at 
bis  death  she  should  receive  out  of  his  es- 
tate, without  administration,  the  sum  of 
$1,000.  In  consideration  of  the  marriage  to 
be  performed  and  of  the  covenants  and 
agreements  to  be  kept  and  performed  on  the 
part  of  the  said  Adam  Warner,  and  In  fur- 
ther consideration  of  the  said  Adam  Warner 
paying  to  appellant  tbe  said  sum  of  $100  per 
annum  and  of  her  receiving  from  his  estate 
at  his  death  the  sum  of  ?1,000,  she  "does 
hereby    relinquish    and    disclaim    any    ,and 

right,  claim  or  Interest  In  or  to  the 

property  of  the  said  first  party  (Adam  Warn- 
er) either  as  heir  or  otherwise."  By  this 
agreement,  the  appellant  Tellnquished  all 
«Iaim  In  and  to  the  property  owned  by  Adam 
Warner  at  the  time  of  the  marriage,  and  also 
all  Interest  in  any  property  be  might  have  at 
the  time  of  his  death,  and.  If  still  enforceable, 
prevents  her  from  succeeding  as  heir  to  any 
of  the  personal  property  of  the  deceased. 
The  language  of  the  Instrument  Is  not  con- 
sistent with  the  theory  that  they  were  con- 
tracting in  respect  only  to  the  property  then 
owned  by  the  deceased.  The  words  "relin- 
quish all  claim  in  and  to  the  property  of 
Adam  Warner,  as  heir  or  otherwise,"  cannot 
be  thus  limited.  "It  must  first  be  observed 
that  by  the  law  no  Inheritance  can  vest,  nor 
can  any  person  be  the  actual  or  complete 
heir  of  another  till  tbe  ancestor  is  previously 
dead.  'Nemo  est  hseres  vlventls.'  "  2  Black- 
stone,  p.  208.  When  appellant  relinquished 
ail  claim  to  tbe  property  of  the  deceased  as 
bis  heir,  she  was  not  merely  relinquishing 
her  claim  in  and  to  property  then  owned  by 
him.  She  bad  In  mind  that  deceased  might 
die  before  she  did  without  having  made  a 
will,  at  which  time,  and  not  before,  she 
would  occupy  tbe  position  of  being  bis  heir, 
and  she  contracted  that,  when  that  event 
happened  and  that  time  came,  she  would 
claim  nothing  from  his  estate  by  Inheritance. 
It  Is  unnecessary  to  enter  into  any  lengthy 
discussion  of  the  meaning  and  effect  of  this 
agreement,  because  the  Supreme  Court  had 
It  under  consideration  in  the  case  of  Warner 
V.  Warner,  144  Cal.  618,  78  Pac.  24,  and  In 
reference  to  It  said:  "The  relinquishment 
and  disclaimer  of  the  defendant  of  all  right 
and  Interest  In  and  to  tbe  property  of  the 
plaintiff  'either  as  heir  or  otherwise'  was  an 


agreement  on  her  part  not  to  seek  to  deprive 
him  of  any  of  bis  property  during  his  life- 
time or  to  assert  any  claim  thereto  adverse 
to  him  during  his  lifetime  or  any  claim  of  In- 
heritance thereto  at  his  death." 

The  suggestion  of  counsel  that,  notwith- 
standing the  agreement,  tbe  appellant  suc- 
ceeds to  one-half  of  the  community  property 
and  to  one-third  of  the  acquisitions  of  the 
deceased  as  his  separate  property,  cannot  be 
accepted.  Whatever  Interest  tbe  wife  ac- 
quires in  the  community  property  or  tbe  hus- 
band's separate  property  she  acquires  as  heir 
(Cunha  v.  Hughes,  122  Cat  111,  54  Pa& 
535,  68  Am.  St  Bep.  27 ;  Estate  of  Burdlck, 
112  CaL  387,  44  Pac.  734),  and,  when  she 
relinquished  her  rights  as  heir,  she  relin- 
quished her  right  to  a  part  of  tbe  community 
property  and  to  the  subsequent  acquisition  to 
tbe  separate  property.  As  to  the  $1,000,  If 
she  gets  it  at  all.  It  will  not  t>e  because  tbe 
law  of  descent  casts  It  upon  her,  but  under 
tbe  terms  of  tbe  contract  Thus  constru- 
ing tbe  written  agreement  of  the  parties, 
it  Is  clear  that,  if  it  Is  to  have  legal  effect 
and  to  be  held  binding  according  to  its  terms, 
appellant  is  not  entitled  to  letters  of  ad- 
ministration. In  re  Davis,  106  Cal.  455,  39 
Pac.  756. 

But  appellant  by  an  answer  to  the  op- 
position, alleged  matters  which  she  claimed 
would  result  in  a  finding  tbat  tbe  agreement 
was  not  legally  binding  npon  ber,  at  least  in 
its  present  form.  In  this  answer  she  alleged 
that  the  agreement  was  entered  into  as  tbe 
result  of  fraud,  stating  in  what  tbe  fraud 
consisted;  tbat  tbe  agreement  waa  entered 
into  as  the  result  of  a  mutual  mistake,  as  to 
the  terms  and  conditions  incorporated  into  it 
stating  in  what  the  mistake  consisted;  tbat 
the  consideration  of  the  agreement  was  In- 
adequate and  disproportionate  to  tbe  value 
of  tbe  property  of  the  husband;  that  the 
agreement  was  waived  by  the  said  Adam 
Warner  in  bis  lifetime ;  that  said  Adam  War- 
ner failed  and  refused  to  support  the  minor 
daughter  of  appellant  during  his  lifetime,  and 
failed  to  make  any  provision  for  the  pay- 
ment  of  the  $1,000.  A  demurrer  both  gen- 
eral and  special  was  Interposed  to  this  an- 
swer and  by  the  court  sustained,  and  tbe  an- 
swer was  stricken  out  The  8i)eclal  demurrer 
was  on  the  ground  that  the  court,  sitting  In 
probate,  could  not  Inquire  Into  these  matters 
of  fraud,  mistake,  and  so  forth,  alleged  in 
the  answer.  The  order  sustaining  tbe  de- 
murrer was  general,  and  does  not  state  on 
what  particular  grounds  it  was  based,  and. 
If  correct  upon  any  ground  or  for  any  rea- 
son, should  l>e  sustained.  It  is  stated  in  the 
brief  of  appellant,  and  not  denied  by  re- 
spondent, that  the  demurrer  was  sustained 
upon  the  ground  that  the  court  sitting  In 
probate  bad  not  Jurisdiction  to  try  these  is- 
sues raised  by  tbe  answer;  and  not  much, 
if  any,  question  is  raised  as  to  the  technical 
sufficiency  of  the  answer  as  a  pleading.    We 
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uc  of  opinion  that  tbe  answer  was  good 
■8  against  a  general  demurrer. 

The  allegation  that  tbe  deceased  did  not 
perform  tbe  terms  and  conditions  of  tbe 
contract  on  his  part  to  be  performed,  and 
did  not  educate  tbe  daughter  of  tbe  appel- 
lant, we  think  raised  a  material  Issue.  It 
seems  tbe  respondent  was  of  the  same  opin- 
ion, for,  In  bis  petition  and  opposition,  he 
alleged  such  performance  on  tbe  part  of  tbe 
deceased,  and  tbe  court  has  found  such  per- 
formance. So  It  would  seem  that  tbe  matter 
was  deemed  material  by  both  the  respondent 
and  tbe  lower  court  We  think  that  where 
a  woman  in  an  antenuptial  contract  releases 
all  ber  rights  In  the  property  of  ber  Intended 
husband  as  his  heir.  In  consideration  of  his 
doing  certain  things,  if  be  falls  to  perform 
material  covenants  on  bis  part,  she  may 
show  this,  and  still  claim  her  rights  as  heir. 
Mann  t.  Mann,  63  Yt  66;  Scbouler  on  Do- 
mestic  Relations,   p.   271. 

As  to  the  fraud  and  mistake  alleged.  It 
may  be  that  a  careful  analysis  of  the  plead- 
ing In  these  particulars  would  lead  to  tbe 
conclusion  that  It  Is  defective  In  some  par- 
ticulars required  In  a  pleading  purporting  to 
set  up  fraud  and  mistake,  but.  If  so,  the  de- 
fect could  not  be  reached  by  a  general  de- 
mnrrer  where  other  defenses  are  sufficiently 
alleged  In  tbe  pleading.  Tbe  matter  would 
have  to  be  reached  in  some  other  way,  where, 
after  full  Investigation,  tbe  pleader  could, 
If  he  so  desired,  ask  to  amend,  to  correct 
tbe  defects  and  omissions.  If  sncb  there  b& 
Did  the  court,  sitting  In  probate,  have  Juris- 
diction to  bear  and  determine  these  defenses 
raised  by  tbe  answer?  It  was  the  duty  of 
tbe  superior  court  to  ascertain  and  determine 
which  of  tbe  two  parties  petitioning  was  en- 
titled to  letters  of  administration,  and  as 
snch  It  had  power  and  it  was  Its  duty  to  de- 
cide and  pass  npon  all  questions  necessary 
to  be  decided  in  order  to  reach  a  proper  con- 
elnslon  upon  tbe  ultimate  Issue  to  be  de- 
termined. An  Inspection  of  the  written  agree- 
ment when  presented  showed  that  she  was 
not  entitled  to  administer  on  the  estate.  She 
had  anticipated  this  by  alleging  In  an  ap- 
propriate pleading  facts  which,  if  true,  would 
show  that  tbe  agreement  ougbt  not  to  be  held 
binding  npon  her. 

Before  It  could  be  determined  whether  she 
was  entitled  to  administer.  It  was  necessary 
for  tbe  court  to  determine  the  validity  of  tbe 
agreement;  an  Issue  as  to  its  validity  and 
binding  force  having  been  raised.  Tbe  mat- 
ter was  being  beard  in  tbe  superior  court, 
the  lurlsdlctlon  of  which  Is  fixed  by  tbe  con- 
stitution and  not  by  acta  of  tbe  liCglsiature, 
and,  if  the  answer  contained  allegations  of 
facts  whlclt,  if  tme.  showed  that  tbe  agree- 
ment was  procnred  by  fraud  or  mistake  or 
had  not  been  executed  by  tbe  parties.  It  was 
tbe  duty  of  tbe  court  and  It  bad  the  power  to 
pass  npon  these  issues.  This  view  seems  to 
be  In  harmony  with  tbe  law  as  stated  In  Re 
Borton,  93  Oal.  463,  29  Pac.  36,  wherela  it  is 
e2P.-13 


said:  "No  distinct  court  of  probate  has  been 
created  or  recognized  by  the  present  constitu- 
tion of  this  state.  The  Constitution  has  creat- 
ed superior  courts,  and  has  given  them  origi- 
nal Jurisdiction  of  the  subject-matter  of  vari- 
ous classes  of  actions  and  special  proceedings 
more  or  less  distinct  from  each  other,  among 
which  are  'all  actions  at  law  which  Involve 
the  title  or  possession  of  real  property'  and 
'all  such  special  cases  and  proceedings  as 
are  not  otherwise  provided  for'  and  'all  mat- 
ters of  probate.'  •  •  •  The  superior 
court  while  sitting  In  matters  of  probate  is 
the  same  as  It  Is  while  sitting  In  equity,  In 
cases  at  law,  or  In  a  special  proceeding ;  and 
when  it  has  Jurisdiction  of  tbe  subject-mat- 
ter of  a  case  falling  within  either  of  these 
classes,  It  has  power  to  hear  and  determine. 
In  the  mode  provided  by  law,  all  questions  of 
law  and  fact,  the  determination  of  which  Is 
ancillary  to  a  proper  Judgment  in  such  case. 
This  Is  an  Incidental  power  pertaining  to  all 
courts  for  the  purpose  of  enabling  them  to 
exercise  the  Jurisdiction  which  Is  conferred 
upon  them.'"  Nor  Is  there  anything  In  the 
case  of  Corker  v.  Corker,  87  Cal.  650,  25  Paa 
922,  In  conflict  with  these  views  when  th« 
facts  of  that  case  are  clearly  understood.  In 
that  case  a  petition  had  been  filed  for  the 
probate  of  a  will.  The  wife  of  the  deceased 
objected  to  its  probate  on  tbe  ground  that 
after  Its  execution  the  deceased  had  married 
ber  and  that  this  marriage  revoked  tbe  will, 
as  no  provision  had  been  made  for  her,  ei- 
ther by  the  will  or  by  a  marriage  settlement 
In  response  to  this  claim  of  the  widow,  the 
petitioner  produced  a  paper  which  he  termed 
a  marriage  settlement,  and  claimed  that  it 
did  make  provision  for  her.  The  Snpreme 
court  held  that  a  proper  construction  of  this 
agreement  led  to  the  conclusion  that  on  its 
face  and  by  its  terms  it  did  not  make  provi- 
sion for  tbe  wife,  and  hence  that  by  the  mar* 
riage  tbe  will  was  revoked. 

But  tbe  superior  court  had  gone  further, 
and  had  found  that  the  agreement  was  not 
fair  and  reasonable ;  that  It  was  not  founded 
npon  a  suificient  consideration,  etc.  It  was  in 
reference  to  these  findings  that  the  court  used 
the  language  quoted  In  respondent's  brief.  At 
page  651  of  87  CaU  page  924  of  25  Pac,  the 
court  uses  this  language:  "As  soon  as  this 
Instrument  was  presented  to  the  court  and 
the  court  saw  from  an  Inspection  of  It  that 
It  was  not  a  marriage  contract  Its  power 
onder  the  proceedings  before  It  was  limited 
to  denying  the  probate  of  the  will.  After  It 
had  been  shown  that  there  was  no  marriage 
contract  In  which  provision  had  been  made 
for  the  wife,  the  court  was  only  required  to 
determine  tbe  person  who  had  a  right  to  ad- 
minister the  estate.  Whether  rights  of  prop- 
erty passed  under  the  contract  or  whether 
It  could  be  enforced  or  whether  the  widow 
had  any  rights  In  the  estate  of  her  deceased 
httstmnd,  are  questions  that  may  arise  when 
distribution  of  the  estate  shall  be  sought  but 
conld   not  then   be   Investigated."    All   thit 
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court  intended  to  decide  in  this  case  was 
that  as  the  agreement,  even  if  valid,  did  not 
make  provision  for  the  wife,  it  was  of  no 
value  for  the  purpose  for  which  it  was  of- 
fered, viz.,  to  show  that  the  will  had  not 
been  revoked,  and  It  was  not  proper  for  the 
court  to  decide  In  that  proceeding  whether 
it  might  not  be  valid  and  enforceable  for 
some  other  purpose.  The  court  did  not  in- 
timate that,  when  Its  validity  became  mate- 
rial la  some  matter  pending  In  the  probate 
court,  its  validity  might  not  there  be  Inquir- 
ed into.  It  distinctly  states  that  the  ques- 
tion whether  it  could  be  enforced  Is  a  ques- 
tion tliat  may  arise  when  distribution  of  the 
estate  shall  be  sought,  and,  of  course  if  rais- 
ed, will  be  decided  by  the  court  in  the  mat- 
ter of  that  estate;  that  is,  by  the  court  sit- 
ting in  probate.  Notwithstanding  that  the 
court  had  sustained  a  demurrer  to  the  an- 
swer and  struck  it  out,  it  has  found  that  the 
appellant  is  not  entitled  to  succeed  to  any 
portion  of  the  estate  of  the  deceased,  that 
she  entered  into  the  agreement  referred  to, 
and  that  it  was  fully  performed  by  the  de- 
ceased. 

While  It  is  not  necessary  to  decide  the 
question  at  this  time,  yet  It  may  be  sug- 
gested that  It  Is  more  than  probable  that 
these  findings  and  the  judgment  following 
them,  if  permitted  to  stand,  will  be  binding 
and  conclusive  upon  the  widow  when  the  es- 
tate is  distributed,  and  that  she  will  not  then 
nor  in  any  subsequent  proceeding  be  allowed 
to  allege  or  prove  any  of  the  facts  set  forth 
In  her  answer  to  the  opposition  of  the  de- 
fendant. Howell  V.  Budd,  91  Cal.  342,  27 
Pac.  747.  If  this  be  so,  the  necessity  of  her 
being  allowed  to  allege  and  prove  in  this 
proceeding  facts  to  show  that  the  agreement 
is  not  binding  upon  her  becomes  the  more 
apparent. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  overrule  the  demurrer  to  the  answer  filed 
by  appellant  to  the  contest  of  Adam  J.  War- 
ner, and  to  deny  the  motion  to  strike  out 
the  same. 


We    concur: 
NETT,  J. 


CniPMAX,    p.    J.;     BUB- 


«  Cal.  App.  3M 

BUCK    V.    CAT,EDONIA    SILVEE   MINING 
CO.  et  al.    (Civ.  224.) 

(Court   of   Appoal,    First   District,   California. 
Sept.  4,  1007.J 

Corporations   —   Stock  —  Assessment  — 
Statutoby  Pkovisio.ns. 

An  order  levying  au  assessment  on  cor- 
porate stock,  wliioh.  tlioii.zh  stating  ttiat  the 
assessment  was  paynble  to  the  secretary,  fniled 
to  specify  where  it  was  payable,  as  reotiired  Ijy 
Civ.  Code.  8  3'-'A,  is  void,  as  in  ca.ses  of  forfeiture 
there  must  be  a  strict  compliance  with  the 
statute. 

Appeal   from    Superior   Court,    City   and 
County  of  San  Francisco;  M.  C.  Sloss,  Judge. 


Action  by  Franceses  Buck  against  the 
Caledonia  Sliver  Mining  Company  and  oth- 
ers. Judgment  for  plaintiff,  and  the  mining 
company  appeals.     Affirmed. 

Wm.  P.  Humphreys,  for  appellant  Wil- 
bur ti.  Zeigler,  for  respondeuu  A.  Krause 
and  others.  Orrin  K.  McM.urray,  for  re- 
spondent F.  Buck. 

COOPEB,  P.  J.  This  action  was  brought 
to  recover  of  defendant  cori)oratloa  500 
shares  of  its  capital  stock,  or,  in  case  a  re- 
covery cannot  be  had,  for  the  value  thereof. 
Findings  were  filed,  upon  which  Judgment 
was  entered  for  plaintitt.  This  appeal  is 
from  the  judgment  ou  the  judgment  roll 
alone. 

The  findings  show  that  at  all  the  times 
mentioned  in  the  complaint  the  plaintiff  was 
the  owner  of  said  500  shares  of  capital  stock; 
that  at  a  meeting  of  the  directors  of  de- 
fendant corporation  held  on  June  6,  1902, 
the  following  resolution  or  order,  levying  an 
assessment,  was  passed,  to  wit:  "Besolved, 
that  an  assessment  of  fifteen  cents  per  share 
be  and  the  same  is  hereby  levied  upon  the 
capital  stock  of  the  Caledonia  Sliver  Min- 
ing Company,  payable  immediately  to  the 
secretary,  and  any  stock  upon  which  this 
assessment  shall  remain  unpaid  on  the  9tb 
day  of  July,  1902,  will  be  delinquent  and 
advertised  for  sale,  at  public  auction,  and 
unless  payment  Is  made  before,  will  be  sold 
on  Wednesday,  the  30th  day  of  July,  1902, 
to  pay  said  delinquent  assessment,  together 
with  the  costs  of  advertising  and  expenses  of 
sale."  Notice  of  said  assessment  was  either 
personally  served  upon  each  stockholder, 
or  else,  in  lieu  thereof,  a  notice  was  deposit- 
ed In  the  United  States  post  office  addressed 
to  each  stockholder,  and  published  at  least 
once  a  week  for  four  successive  weeks  In 
two  newspapers  of  general  drcnlation,  all 
as  required  by  law.  There  is  no  question 
as  to  the  notices  so  givoi  being  in  proper 
form,  and  published  and  served  as  required 
by  law,  but  the  record  does  not  show  that 
plalntltf  ever  received  personal  notice  of  the 
assessment  The  assessment  on  the  stock 
of  plaintiff  was  not  paid,  and,  after  due 
publication  of  delinquency  and  notice  of  sale, 
the  said  stock  was  sold  to  defendant  Krause 
on  the  30th  day  of  July.  1902,  for  the  amount 
of  the  said  assessment  and  costs,  and  the 
said  shares  of  stock  were  transferred  upon 
the  books  of  the  defendant  corporation  to 
said  Krause  in  pursuance  of  said  sale.  In 
December,  1902,  the  plaintiff  tendered  to  de- 
fendant corporation,  and  also  to  defendant 
Krause,  the  sum  for  which  the  said  stock 
was  sold,  with  interest  thereon  from  the 
date  of  sale,  and  at  the  same  time  offered  to 
pay  the  amount  of  any  other  assessments, 
with  the  interest  thereon,  and  the  amount 
of  any  expenses  which  defendants  had  in- 
curred, together  with  a  proper  lee  or  charge 
for  making  any  transfer  of  the  stock  on  the 
books  of  the  corporation,  and  demanded  a 
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trnoBfer  of  said  stock  to  plaintiff,  but  the 
defendant  corporation  then  refused,  and  ever 
iUuce .  bas  refqsed,  to  receive  the  amounts 
80  tendered  and  offered  to  be  paid,  or  to 
make  any  transfer  of  the  said  stock  to  plain- 
tiff. Plaintiff,  although  claiming  that  the 
aald  sale  of  stock  was  unauthorized,  offered 
to  do  what  was  equitable  and  right  at  the 
time  of  making  a  demand  for  said  stock.  It 
■was  held  by  the  trial  court  that  the  assess- 
ment, as  made  by  the  board  of  directors, 
was  void,  and  hence  that  all  subsequent 
proceedings  thereunder  were  void,  and  that 
for  this  reason  the  sale  did  not  divest  the 
title  of  plaintiff  to  her  stock.  This  presents 
the  sole  question  In  the  case. 

Section  334  of  the  Civil  Code,  which  is 
part  of  the  corporation's  charter,  provides 
as  follows:  "EJvery  order  levying  an  assess- 
ment must  specify  the  amount  thereof,  when, 
to  whom,  and  where  payable;  fix  a  day  sub- 
sequent to  the  full  term  of  publication  of 
the  assessment  notice,  on  which  the  unpaid 
assessments  shall  be  delinquent,  not  less  than 
thirty  nor  more  than  sixty  days  from  the 
time  of  making  the  order  levying  the  assess- 
ment; and  a  day  for  the  sale  of  delinquent 
stock,  not  less  than  fifteen  nor  more  than 
sixty  days  from  the  day  the  stock  Is  declar- 
ed delinquent."  The  above  quoted  section 
states  In  positive  terms  what  must  be  speci- 
fied In  the  order  levyiug  the  assessment.  It 
Is  there  stated  that  the  order  must  specify 
where  the  assessment  Is  payable.  "We  look 
in  vain  for  any  such  specification  In  the  or- 
der. It  states  the  assessment  is  payable  to 
the  secretary,  but  bis  residence,  office,  or 
place  of  business  is  not  mentioned.  He  may, 
tOT  aught  that  appears,  have  been  absent 
from  the  state.  We  cannot  speculate  as  to 
whether  or  not  the  plaintiff  could  have  been 
Injured  by  the  omission  In  the  order.  The 
proceedings  by  which  the  property  of  a  stock- 
bolder  is  declared  forfeited  without  suit,  or 
personal  notice  of  any  kind,  must  be  strict- 
ly construed.  All  the  conditions  precedent 
to  such  forfeiture  must  exist.  Courts  have 
not  the  power  to  dispense  with  any  one  of 
such  conditions.  The  Legislature  has  said 
that  the  order  must  specify  where  the  as- 
sessment Is  payable,  and  it  is  not  for  us  to 
eliminate  the  provision  for  any  reasons 
which  might  appeal  to  us.  It  Is  said  that 
the  stockholder  could  easily  have  ascertained 
the  business  office  of  the  secretary,  or  the 
place  where  the  assessment  was  payable.  If 
the  order  had  omitted  the  amount  of  the  as- 
iiessment,  or  the  person  to  whom  It  was  pay- 
able, or  any  other  matter  required,  It  might 
with  equal  force  be  urged  that  the  stock- 
holder could  have  ascertained  by  inquiry  the 
amount  of  the  assessment,  the  person  to 
whom  It  was  payable,  and  any  other  omit- 
ted matter.  Such  construction  would  leave 
the  law  as  to  the  validity  of  an  assessment 
In  a  sea  of  uncertainty.  No  lawyer  could 
advise  bis  client  as  to  whether  or  not  an 
assessment  is  valid,  because  he  could  not  by 


any  possible  means  guess  what  omission 
the  court  would  say  was  harmless.  To  re- 
quire the  order  levying  tlie  assessment  to 
comply  with  the  statute  In  Its  essentials 
Is  to  leave  the  rule  plain  so  that  everyone 
may  understand  It.  We  do  not  mean  that 
an  assessment  would  be  declared  void  if  It 
did  not  literally  follow  the  language  of  the 
Code,  but  It  must  contain  the  substance  of 
every  requirement  therein.  It  Is  the  rule, 
well  established  by  the  authorities,  that 
proceedings  lo  regard  to  the  levy  of  an  as- 
sessment and  sale  of  the.  stock  of  a  share- 
holder of  a  corporation  for  a  delinquent 
assessment  are  In  Invitum.  The  right  must 
come  from  the  law  or  the  charter,  and  can 
only  be  legally  exercised  In  the  manner  pro- 
vided by  the  law,  or  by  the  charter.  The 
reason  for  a  strict  construction  In  such 
case  Is  that  the  sale.  If  regular  and  founded 
upon  a  valid  asses.<!ment,  forfeits  the  stock, 
and  equity  has  no  power  to  relieve  from  such 
forfeiture.  In  Johnson  v.  Lyttle's  Iron  Agen- 
cy, L.  E.  5,  Cb.  Dlv.  087,  where  notice  of  an 
assessment  call  demanded  payment  of  In- 
terest from  the  day  of  the  call  Instead  of 
from  the  day  fixed  for  the  payment,  as  the 
law  required,  Slelllsh,  Lord  Chief  Justice, 
said:  "I  think  that,  If  the  notice  departs  In 
any  respect  from  the  statutory  form,  it  Is 
Impossible  for  us  to  go  into  the  question  how 
much  It  departs.  It  Is  a  bad  notice,  and  the 
subsequent  resolution,  which  Is  founded  up- 
on it.  Is  Invalid.  It  is  the  established  rule 
of  the  court  of  chancery  and  of  the  courts 
of  common  law  that  no  forfeiture  of  prop- 
erty can  be  made  unless  every  condition 
precedent  has  been  strictly  complied  with. 
A  very  little  Inaccuracy  Is  as  fatal  as  the 
greatest."  In  Northampton  Mut.  Live  Stock 
Ins.  Co.  T.  Stewart,  39  N.  J.  Law,  486,  the 
company  brought  an  action  to  enforce  an 
assessment.  The  charter  required  that  a 
notice  of  the  levy  of  the  assessment  should 
be  published  in  two  newspapers  of  the  coun- 
ty. It  was  not  shown  that  such  publication 
was  made,  but  it  was  contended  that  person- 
al notice  of  the  assessment  was  given.  The 
court  .<5ald:  "The  fact  even  that  personal  no- 
tice of  the  assessment  was  served  by  the 
company  upon  the  defendant  Is  not  suffi- 
cient to  answer  his  objection."  In  German- 
town  Pass  U.  Co.  V.  Fitler,  60  Pa.  130,  100 
Am.  Dec.  54G,  the  court,  speaking  through 
Justice  Shnrswood,  said:  "We  must  look 
to  the  charter  for  the  power  of  the  directors 
to  forfeit  the  stock.  No  doubt  the  power 
given  must  be  strictly  pursued,  and.  If  any 
restrictions  or  limitations  therein  provided 
have  been  disregarded,  the  alleged  act  of 
forfeiture  must  be  declared  Invalid."  In 
San  Bernardino  Ice  Co.  v.  Merrill,  108  Cat. 
493,  41  Pac.  4S8,  our  own  Supreme  Court 
said:  "The  plaintiff  seeks  to  recover  the 
amount  of  the  assessment,  not  by  virtue  of 
any  contract  of  subscription  on  the  part  of 
defendant,  but  solely  by  virtue  of  the  obliga- 
tion against  him,  which  Is  created  bjiiie 
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statute,  and  hence  a  strict  observance  of 
the  statutory  mode  and  provision  Is  essen- 
tial to  Its  recovery."  The  following  authori- 
ties support  the  conclusion  we  have  reached 
in  principle:  1  Cook,  Stockholders  (5th  Ed.) 
S  129;  Morris  v.  Metalline  Land  Co.,  164  Pa. 
326,  30  AU.  240,  27  L.  R.  A.  305,  44  Am.  St. 
Rep.  614;  Westoott  v.  Mining  Co.,  23  Mich. 
145;  Raht  t.  Mining  Co.,  18  Utah,  290,  54 
Pac.  889;  Tomlln  v.  Tonica  &  P.  R.  Co.,  23 
111.  429;  Hughes  v.  Antletam  Mfg.  Co.,  34 
Md.  310;  Portland  S.  &  P.  R.  Co.  v.  Graham, 
11  Mote.  (Mass.)  1 ;  Sparks  v.  Uverpool  Wa- 
terworks Co.,  13  Ves.  Jr.  428. 

Appellant  Insists  that  American  Pastoral 
Co.  T.  Gumey  (C.  C.)  61  Fed.  41,  lays  down 
a  different  rule,  and  holds  that  the  time  and 
place  of  payment  of  an  assessment  need  not 
be  stated  In  the  order.  In  that  case  the 
plaintiff  was  a  corporation  existing  under  the 
laws  of  the  kingdom  of  Great  Britain  and  Ire- 
land. Section  11  of  Its  charter  provided: 
"The  directors  may,  from  time  to  time,  make 
such  calls  upon  the  members,  in  respect  of 
moneys  unpaid,  on  their  shares,  as  they  may 
think  fit,  but  twenty  days'  notice  at  the  least 
shall  be  given  of  each  call ;  and  each  member 
shall  be  liable  to  pay  the  amount  of  calls  so 
made  to  the  persons,  and  at  the  times  and 
places  appointed  by  the  directors."  It  la 
plain,  upon  inspection,  that  the  call  In  that 
case  did  not  have  to  specify  the  time  and 
place  of  payment.  The  time  and  place  were 
to  be  appointed  by  the  directors.  This  was 
evidently  the  view  taken  by  the  court ;  for  in 
the  opinion  it  said:  "Under  these  articles  It 
seems  clear  to  me  that  when  the  directors, 
being  duly  convened,  determined  that  there 
was  need  for  making  an  assessment  upon  the 
unpaid  portions  of  the  shares  of  the  company, 
and  fixed  the  amount  of  the  assessment,  and 
the  time  for  the  payment  thereof,  they  did 
all  that  was  necessary  to  constitute  a  valid 
call."  In  other  words.  In  that  case  the  di- 
rectors did  all  that  the  charter  required,  and 
hence  the  call  was  valid.  In  the  case  at  bar 
the  directors  did  not  make  the  order  as  the 
statute  says  it  must  be  made. 

The  Judgment  is  affirmed. 

We  concur:    HALL.  J.;  KERRIGAN,  J. 


(  Cal.  App.  S7fl 

DONAHUE  ▼.   STOCKTON  GAS  &  ELEC- 
TRIC CO.    (Civ.  341.) 

(Court  of  Appeal,  Third   District.   California. 
Aug.  26.  1907.) 

1.  Nuisance— Public  Nuisance— Action  by 
Pbivate  Pebson. 

Under  Civ.  Code,  g  3480,  deflninpr  a  public 
nniiance  aa  one  affecting  an  entire  community 
or  neigbborbood,  etc.,  although  the  extent  of 
damage  inflicted  on  individuals  may  be  unequal, 
and  section  3493,  authorizinp;  a  private  person 
to  sue  for  a  public  nuisance,  if  it  is  specially  in- 
jurious to  him,  a  private  person  cannot  sue  for 
damages  sustained  by  a  public  nuisance,  unless 
he  suffers,  not  only  a  special  injury,  but  one 


different  in  kind,  and  not  simply  in  degree,  from 
that  suffered  by  the  public  in  general. 

\Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  37.  Nuisance.  H  164-160.] 

2.  SaVK— COUFLAINT— SPBCIAI)  DAMAGE. 

Where  a  complaint  for  a  public  nuisance 
charged  that  the  fiunes  from  defendant's  works 
polluted  the  atmosphere  in  the  neighborhood 
surrounding  plaintiff's  property,  and  also  al- 
leged that  defendant  so  negligently  constructed 
its  works  and  opprated  them  as  to  pollute  the 
water  on  plaintiff's  premises,  and  to  injure  and 
poison  the  soil  so  that  it  became  unproductive, 
the  latter  allegation  stated  special  damage  not 
sun:ered"By  the  public  in  geheraX'TnTTTendercd 
the  complaint  impervious  to  a  general  demur- 
rer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  S  187.] 

3.  Pleading— Demubbeb  to  Fleadinq  Good 
IN  Part. 

Where  matter  stated  in  a  single  count  in  a 
complaint  is  divisible  in  its  nature,  a  demurrer 
must  be  confined  to  tliose  parts  which  are  de- 
fective under  the  rule  applicable  to  a  complaint 
in  different  counts,  so  that  a  general  demurrer 
to  an  entire  complaint  cannot  be  sustained  if 
any  portion  thereof  states  a  cause  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39.  Pleading,  {{  48C-490.] 

4.  Limitation  or  Actions— Raisino  Defense 
BT  Demubbeb. 

A  demurrer  on  the  ground  of  limitations 
can  only  be  sustained  when  it  affirmatively  ap- 
pears from  the  complaint  that  plaintiff's  cause 
of  action  Is  barred. 

5.  Same— CoNTiNUTNQ  Nuisance. 

In  an  action  for  a  nuisance,  the  two-year 
statute  of  limitations  would  bar  a  recovery  only 
for  wtiat  occurred  prior  to  the  beginning  of  the 
two-year  period  before  suit. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33.  Limitation  of  Actions,  gg  304,  650.] 

C.  Judgment— Meroeb  and  Bab— Successive 
Actions— CoNTiNumo  Nuisance. 

The  originator  of  a  nuisance  is  liable  to 

successive  actions  for  damages  resulting  from  its 

maintenance. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  SO,  Judgment,  g  1120.] 

7.  Nuisance  —  Pleadinq  —  Complaint  — 
Certainty. 

In  a  suit  to  recover  damages  for  the  main- 
tenance of  defendant's  gas  works  alleged  to  con- 
stitute a  nuisance,  plaintiff  was  not  required  to 
inform  defendant  of  the  time  when  it  construct- 
ed the  works;  an  allegation  that  they  were  con> 
structed  long  prior  to  the  commencement  of  the 
action  being  suilicient. 

8.  Same— Time. 

Where  an  action  for  damages  for  a  nuisance 
was  barred  after  two  years,  a  complaint  alleg- 
ing that  gas  from  defendant's  works  had  escaped 
and  permeated  plaintiff's  soil  for  a  period  of 
two  years  last  past,  the  claim  of  damages  being 
confined  to  tliat  period,  sufficiently  alleged  the 
time  during  which  the  gas  had  escaped. 

9.  Limitation  ot  Actions  — Pleading— Ar- 
iiciPATiNO  Defense. 

Limitations  being  an  affirmative  defense, 
the  burden  is  not  on  the  plaintiff  to  affirmative- 
ly allege  that  the  action  is  not  bar  cd. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  g  603.] 

10.  Nuisance— Complaint— Certainty. 
Where  a  complaint  for  damages  and  to  abate 

defendant's  gas  works  as  a  nuisance  alleged  that 
noxious,  offensive  and  poisonous  odors,  vapors, 
smoke,  soot,  and  cinders  wore  emitted  therefrom 
which  floated  over  plaintiff's  iMvperty,  the 
complaint  was  not  objectionable  for  failure  to 
show  by  what  mcana  the  exist^c$(Of(^)|iie^p^a 
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of  the  works  was  a  menace  to  the  safet?,  health, 
comfort,  or  enjoyment  of  plaintiff  or  his  home. 
11.  Sake— Tiioe. 

Where  a  complaint  for  nuigance  alleged  the 
occurrence  of  certain  damages  "within  two  years 
last  past,"  and  then  alleged  that  "within  the 
aforesaid  period"  plaintiff  was  required  to  and 
did  Aisc  ditches,  and  put  down  water  mains  and 
pipes  for  the  conveyance  of  water  to  his  dwell- 
ing by  reason  of  the  leakage  of  gas,  etc.,  from 
defendant's  works,  the  complaint  suflBciently 
alleged  that  the  ditches  were  dug  and  the  water 
mains  put  down  within  such  two-year  period. 

Appeal  from  Superior  C!ourt,  San  Joaquin 
County;  Frank  H.  Smith,  Judge. 

Action  by  Dnnlel  S.  Donahue  against  the 
Stockton  Gas  &  Electric  Company.  From  a 
Judgment  of  dismissal,  plaintiff  appeals.  Re- 
versed and  remanded. 

A.  H.  Carpenter,  for  appellant  Nlcol  & 
Orr,  for  respondent 

BURNETT,  J.  The  appeal  is  from  a  Judg- 
ment of  dismissal  following  an  order  sus- 
taining a  demurrer  to  tlie  second  amended 
complaint  piaintlS  declining  to  amend  again. 

The  demurrer  was  upon  the  following 
grounds:  InsufiSclency  of  the  facts.  Uncer- 
tainty in  these  respects :  The  time  when  de- 
fendant's works  were  constructed,  the  length 
of  time  plaintiff's  land  bad  been  injured,  the 
time  when  the  water  formerly  used  by  plaln- 
titf  and  his  family  was  rendered  unfit  for 
use,  when  plaintiff  was  compelled  to  dig 
ditches  or  put  down  water  mains  or  pipes, 
when  the  damage  was  sustained,  wherein  the 
damage  sustained  by  plaintiff  differs  in  kind 
from  that  suffered  by  the  public  or  where- 
in the  existence  of  defendant's  plant  or  Its 
operation  Is  a  menace  to  plaintiff  or  the  pub- 
lic, and  also  that  said  complaint  shows  upon 
its  face  that  plaintiff's  cause  of  action  Is 
barred  by  the  provisions  of  the  statute  of 
limitations  of  the  state  of  California. 

To  understand  the  points  made,  the  follow- 
ing synopsis  of  the  complaint  Is  deemed  es- 
sential :  Plaintiff  is,  and  has  been  since  18S9, 
the  owner  and  In  possession  of  a  house  and 
lot  adjacent  to  defendant's  plant  Defendant 
is,  and  since  IS93  has  been,  the  owner  and  in 
the  iKissession  of  several  lots  in  the  same 
block  as  plaintiff's  residence  in  the  city  of 
Stockton  and  in  a  portion  of  said  city  largely 
used  for  residential  purposes;  "that  long 
prior  to  the  time  of  the  commencement  of 
this  action  the  defendant  made,  dug.  and 
constructed  on  its  said  lot  within  a  few  feet 
of  plaintiff's  said  premises  certain  gas  works, 
gas  tanks,  reservoirs,  and  cisterns,  which 
said  reservoirs  and  cisterns  were  of  great 
depth  and  diameter,  and  ever  since  their  con- 
struction have  contained  and  still  contain 
poisonous  gas  and  other  obnoxious,  offensive. 
Injurious,  unhealthy  and  poisonous  matter; 
the  said  gas  works  *  *  •  were  so  care- 
lessly, negligently,  and  In  sufficiently  made 
•  ♦  •  operated,  and  maintained  that  for 
and  during  the  period  of  two  years  last  past, 
and  prior  thereto,  said  poisonous  gases  *  *  • 
and  other  malodorous  and  offeu»ive  matter 


have  escaped  and  still  continue  to  escape 
through  the  floors  *  *  •  and  sides  of 
said  tanks,  etc.,  so  operated  and  maintained, 
and  have  saturated,  percolated,  and  seei)ed 
through  and  permeated  all  the  land  of  plain- 
tiff's said  lot  and  have  thereby  polluted.  In- 
jured, spoiled,  and  poisoned  all  the  earth  and 
soil  of  plaintiff's  said  premises  and  the  water 
that  during  the  aforesaid  period  has  perme- 
ated and  still  permeates  said  realty  and 
which  said  water  plaintiff  and  his  said  family 
used  and  were  accustomed  to  use  for  drink- 
ing, domestic,  and  other  purposes  from  the 
time  of  the  aforesaid  purchase  of  said  prop- 
erty In  1889,  until  the  same  was  polluted  and 
poisoned  as  herein  set  forth,  and  which  said 
water  was  conducted  to  said  dwelling  house 
by  means  of  wells  dug  and  sunk  in  said  lot, 
and  have  thereby  rendered  the  earth  of  said 
lot  unfit  for  another  well  therein  •  •  • 
and  have  destroyed  the  productive  qualities 
of  the  soli  and  rendered  the  same  useless  for 
the  cultivation  and  growth  of  garden  produce, 
flowers,  and  other  vegetation."  It  further 
appears :  That  prior  to  said  injury  to  the  soil 
the  plaintiff  had  two  wells  on  his  premises 
that  furnished  him  with  an  abundance  of 
pure  water,  and  be  raised  flowers  and  vege- 
tables on  said  lot  sufficient  for  the  use  of 
himself  and  family,  "and  that  since  the  afore- 
said water  has  been  rendered  poisonous  and 
unfit  for  any  purpose  and  within  the  two 
years  last  past  the  producing  qualities  of 
said  soil  have  been  destroyed  and  Injured, 
as  hereinbefore  set  forth,  and  the  plaintiff 
has  been  compelled  to  carry  water  a  long  dis- 
tance to  his  said  premises,  and  has  been  ob- 
liged to  purchase  water  from  others  in  lieu 
of  the  water  so  injured  and  destroyed  where- 
by be  has  be«i  specially  damaged,  within  the 
period  aforesaid,  In  the  sum  of  $400."  Plain- 
tiff was  compelled  to  buy  water  from  other 
sources  and  to  purchase  vegetables  at  a  cost 
of  $700.  "That  the  damages  herein  specified 
are  such  as  have  not  been  sustained  by  other 
people  living  in  the  neighborhood  of  said  gas 
works  and  gas  tanks,  but  are  such  as  have 
been  sustained  by  plaintiff  in  addition  to 
those  sustained  by  such  other  inhabitants." 
Then  follows  the  concluding  allegation  "that 
within  the  period  of  two  years  last  past  and 
prior  thereto,  the  defendant  has  operated 
and  maintained  said  gas  works  in  such  a 
negligent  manner  that  poisonous  vapors  and 
large  quantities  of  smoke  and  other  disagree- 
able and  offensive  substances  are  precipitated 
into  the  air,  and  the  same  corrupt  pollute, 
and  poison  the  entire  atmosphere  in  that  sec- 
tion of  Stockton  and  specially  that  portion 
that  belongs  to  plaintiff,  and  thereby  render 
the  residences  unfit  for  occupancy,  unhealthy, 
uncomfortable,  and  useless  as  homes,  and 
that  plaintiff's  premises  have  been  greatly  de- 
preciated In  value  and  specially  damaged 
during  the  period  aforesaid  In  the  further 
sum  of  $1,600."  The  prayer  is  that  the  works 
be  declared  a  public  nuisance  and  be  ordered 
removed  and  abated,  and  that  dafeudiuit^ep 
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enjoined  from  nalng  Itx  premlBes  for  the 
manufacture,  sale,  or  storage  of  gas  and  for 
Q>eclal  damages. 

1.  The  complaint  IB  really  based  upon  two 
separate  causes  of  action,  but  tbey  are  em- 
braced In  one  count  Tbe  first  relates  to 
the  damage  done  to  plaintiff's  realty.  Includ- 
ing the  water,  and  the  other  refers  to  the 
pollution  of  the  atmosphere  by  reason  of  the 
noxious,  offensive,  and  poisonous  odors  and 
other  disagreeable  substances.  This  consid- 
eration seems  to  have  escaped  the  attention 
of  counsel,  and  the  necessity  for  observing 
it  will  be  seen  as  we  consider  the  points 
raised  by  the  demurrer.  It  is  contended  by  re- 
spondent that  the  complaint  discloses  a  pub- 
lic nuisance,  and  that  no  clear  case  of  special 
damages  Is  shown  so  as  to  entitle  the  plain- 
tiff to  maintain  the  action.  The  law  is  well 
settled  tbnt  a  private  person,  to  have  any 
standing  in  an  action  of  this  character,  must 
show  that  he  has  suffered,  not  only  special 
injury,  but  of  a  different  kind  from  that  of 
the  public,  and  not  simply  a  difference  in  de- 
gree. Sections  3480,  3193.  Civ.  Code;  Jarvis 
T.  Santa  Clara  Val.  R.  R.  Co.,  52  Cal.  438; 
Blgley  V.  Nunan,  63  Cal.  403;  McCloskey  v. 
Krellng,  76  Cal.  512,  18  Pac.  433;  Slskiyoa 
Lumber  &  Mercantile  Co.  ▼.  Rostel,  121  CaL 
Sll,  53  Pac.  1118;  Reynolds  v.  Presidio  R. 
R.  Co.,  81  Pac.  Ilia  1  Cal.  App.  229.  But  it 
is  obvious  from  an  inspection  of  tbe  com- 
plaint that  this  criticism  applies  to  the  pollu- 
tion of  the  atmosphere  and  not  to  tbe  injury 
done  to  tbe  soil  and  the  water.  The  former 
is  suffered  In  common  by  a  large  part  of  the 
community,  as  expressly  appears  by  the  alle- 
gation: "And  the  same  corrupts,  pollutes, 
and  poisons  the  entire  atmosphere  in  that  sec- 
tion of  said  city  of  Stockton."  Tbe  following 
quailflcatlon:  "And  especially  that  portion 
that  belongs  to  plaintiff  and  that  by  reason 
thereof  the  plaintiff's  premises  have  been  In- 
jured and  depreciated  in  value" — ^may  Indi- 
cate an  injury  different  in  degree  from  that 
of  the  public,  but  it  is  of  no  Importance  in  the 
attempt  to  state  the  special  damage  required 
by  tbe  statute  and  the  decisions.  This  la 
apparent  from  tbe  cases  already  cited.  Hence^ 
if  this  were  the  only  charge  made  against  de- 
fendant. It  Is  clear  that  a  general  demurrer 
to  tbe  complaint  would  lie.  But  tbe  other  in- 
Jury  of  which  complaint  is  made  is  not  shared 
by  the  public  at  all.  This  appears  from  the 
location  of  plaintiff's  premises,  and  also  by 
explicit  averment  That  this  portion  of  the 
complaint  In  reference  to  tbe  pollution  of 
the  soil  and  water  states  a  cause  of  action 
is  clear  from  the  authorities.  It  Is  charged 
In  specific  language  that  defendant  negligent- 
ly and  carelessly  constructed  its  works,  and 
has  operated  them  in  such  an  inefficient  man- 
ner as  to  pollute  the  water  on  plaintiff's 
premises  and  to  injure  and  poison  the  soli  so 
that  it  is  rendered  unproductive,  and  the  par- 
ticular loss  occasioned  Is  pointed  out  In 
that  regard  plaintiff  has  stated  every  mate- 
rial fact  necessary  to  constitute  a  cause  of 


action.  He  has  brongbt  himself  dearly  wltli- 
In  the  doctrine  of  tbe  following  cases:  Toeb- 
ner  v.  Cal.  St  R.  R.  Co.,  66  Cal.  171,  4  Pac 
1162;  Sullivan  v.  Royer,  72  Cal.  243,  18  Pac. 
655,  1  Am.  St  Rep.  51 ;  Hargro  t.  Hodgdon, 
88  CaL  623,  26  Pac.  1106;  Lind  r.  City  of 
San  Lais  Obispo,  109  Cal.  841.  42  Pac.  437 ; 
Fisher  t.  Znmwalt,  128  CaL  493,  61  Pac.  82 ; 
Wesson  v.  Washburn  Iron  Co.,  13  Allen 
(Mass.)  95,  90  Am.  Dec.  181.  Tbe  complaint 
as  respects  the  damage  to  the  solL  shows  a 
clear  invasion  of  plaintiff's  property  and  bis 
property  rights.  Where  tbe  matter  In  a  sin- 
gle count  Is  divisible  in  Its  nature,  tbe  de- 
murrer should  be  confined  to  those  parts 
which  are  defective,  as  the  same  general  rule 
which  applies  to  different  connte  applies  also 
to  the  divisible  matter  in  tbe  same  count  con- 
stituting different  causes  of  action,  6  Bncy. 
of  Plead,  ft  Prac  p.  303.  As  tbe  general  de- 
murrer here  was  to  the  entire  complaint  It 
could  not  be  properly  sustalued. 

2.  Tbe  question  raised  by  defendant's  plea 
of  tbe  statute  of  limitations  must  be  resolved 
in  favor  of  plaintiff.  Assuming  that  the 
statute  Is  sufficiently  pleaded  without  any 
specification  of  the  particular  section  thereof, 
as  required  by  section  458,  Code  Civ.  Proc, 
which  seems  to  be  so  held  In  Brennan  t.  Ford. 
46  CaL  7,  and  Williams  t.  Bergin,  116  CaL 
59.1  still,  as  stated  in  the  latter  case,  "a  de- 
murrer upon  this  ground  can  be  sustained, 
however,  only  when  it  affirmatively  appears 
from  the  complaint  that  the  plaintiCTs  cause 
of  action  is  barred."  It  is  true  it  appears 
that  defendant's  negligence  has  continued  for 
more  than  two  years,  and,  assuming  that  this 
is  the  time  within  which  the  action  must  be 
brought,  still  the  statute  would  bar  recovery 
only  for  what  occurred  prior  to  the  begin- 
ning of  the  two  years,  and  would  not  apply  to 
the  complaint  as  a  wbole.  This  results  from 
the  rule  supported  by  tbe  weight  of  author^ 
ity  that  tbe  originator  of  a  nuisance  remains 
liable  to  successive  actions  for  damages  re- 
sulting from  the  maintenance  thereof.  Dor- 
man  v.  Ames,  12  Minn.  451  (Gil.  347);  PInmer 
T.  Harper,  8  N.  H.  88,  14  Am.  Dec.  333;  Pren- 
tiss v.  Wood,  132  Mass.  486:  Pillsbury  t. 
Moore,  44  Me.  154.  69  Am.  Dec  91;  Slog- 
gy  V.  Dtlworth,  38  Minn.  179.  36  N.  W.  451.  8 
Am.  St  Rep.  656;  Eells  r.  Chesapeake,  etc., 
Ry.  Co.,  49  W.  Va.  65,  38  a  B,  479,  87  Am. 
St  Rep.  787.  Again,  it  appears  that  as  far 
as  the  damage  to  the  water  and  land  caused 
by  seepage  Is  concerned,  the  claim  Is  confined 
to  the  period  "within  two  years  last  past" 

Appellant  also  contends  that  the  complaint 
discloses  a  public  nuisance,  and  that  no  lapse 
of  time  can  legalize  It  (Civ.  Code,  (  340; 
Hoadley  v.  Snn  Francisco,  60  CaL  275;  Peo- 
ple V.  Gold  Run  D.  ft  M.  Co.,  66  CaL  152.  4 
Pac  1150:  Bowen  v.  Wendt  103  CaL  238, 
37  Pac  149),  and  that,  therefore,  an  action 
to  abate  such  a  nuisance  by  an  individual 
who  has  been  specially  damaged  cannot  be 
barred  by  the  statute  of  limitations.  This 
argument  Is  based  upon  the  oonteutioa  that 
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the  complaint  reveals  "a  public  miisance 
amounting  to  an  actual  obstruction  of  public 
right."  Section  3490,  CIt.  Code,  supra.  Tlie 
determination  of  that  question  is  not  neces- 
sary to  a  decision  here,  and  we  deem  It  suffi- 
cient to  say  that  the  action  does  not  affirm- 
atively appear  to  be  barred.  Hence  the  de- 
murrer on  that  ground  Is  not  tenable. 

3.  We  are  not  advised  upon  what  ground 
the  demurrer  was  sustained  by  the  court  be- 
low, but  we  assume  that  It  was  for  uncer- 
tainty in  the  complaint  We  proceed  to  con- 
sider the  various  assignments  In  that  regard. 
Plalntltr  was  not  required  to  Inform  defend- 
ant of  the  time  when  it  made,  dug,  and  con- 
structed the  gas  works  and  appurtenances. 
It  Is  positively  alleged  that  It  was  long 
prior  to  the  time  of  the  commencement  of 
this  action,  and  It  Inferentlally  appears  that 
it  was  more  than  two  years  before  that  time. 
This  is  a  matter  peculiarly  within  the  knowl- 
edge of  defendant,  and  It  cannot  be  heard  to 
complain  that  plaintiff  has  not  alleged  the 
fact  with  sufficient  certainty.  Besides,  it  is 
a  consideration  rather  of  Inducement,  as 
the  action  is  really  based  upon  the  alleged 
negligence  of  defendant  in  the  maintenance 
and  operation  of  Its  gas  works,  and  the  exact 
date  of  the  construction  Is  not  Imiwrtant  as 
far  as  the  complaint  is  concerned.  It  seems 
to  us  that  no  greater  certainty  is  required  as 
to  the  time  during  which  the  gases  have  es- 
caped and  permeated  the  soil.  It  does  clenrly 
appear  that  this  continued  for  "the  two  years 
last  past,"  and  the  claim  for  damages  In  that 
respect  la  confined  to  that  period.  If  defend- 
ant desires  to  have  it  shown  that  it  has  con- 
tinued so  long  as  to  make  available  the  stat- 
ute of  limitations,  it  can  be  so  presented  in 
the  answer.  The  statute  of  limitations  Is  an 
affirmative  defense,  and  the  burden  is  not 
upon  plaintiff  to  show  In  his  complaint  af- 
firmatively that  the  action  is  not  barred.  The 
suggestions  already  made  will  apply  to  the 
criticism  as  to  the  uncertainty  in  respect  to 
the  time  when  the  water  was  rendered  unfit 
for  use. 

The  objection  "that  It  does  not  appear 
therefrom  wherein  the  damage  claimed  to 
have  been  sustained  by  plaintiff  differs  in 
kind  from  that  of  the  public"  has  been  suffi- 
ciently considered.  If  this  had  been  conflned 
to  the  latter  portion  of  the  complaint,  the 
contention  would  have  to  be  upheld,  but,  as 
we  have  seen,  It  is  too  broad  in  its  application. 

There  is  nothing  in  the  point  that  "it  does 
not  appear  wherein  or  by  what  means  the  ex- 
istence, maintenance,  or  operation  of  defend- 
ant's gas  works  •  *  *  is  a  menace  to  the 
safety  or  health  or  comfort  or  enjoyment  of 
plaintiff  or  his  home,"  etc.  The  allegation 
In  reference  to  noxious,  offensive,  and  poison- 
ous odors,  vapors,  smoke,  soot,  cinders,  etc., 
would  seem  to  answer  this  objection. 

The  only  other  assignment  Is  that  "It 
does  not  appear  therefrom  when  plaintiff  was 
by  the  acts  complained  of  compelled  to  or  did 
dig  ditches  or  pat  down  water  mains  or  pipes 


for  the  conveyance  of  water  to  his  dwelling," 
and  when  the  damages  were  sustained.  This 
is  pleaded  as  an  Item  of  special  damage,  and 
the  defendant  has  a  right  to  be  Informed 
with  reasonable  certainty  when  the  expense 
as  an  element  of  damage  was  Incurred.  But 
It  seems  to  us  that  a  fair  construction  ot 
the  complaint  leads  to  the  conclusion  that 
this  occurred  within  two  years.  The  expres- 
sion, "within  the  aforesaid  period,"  refers  to 
the  phrase  "within  two  years  last  past,"  with 
which  It  Is  clearly  connected.  The  particu- 
larity of  the  common-law  pleading  Is  not 
required  under  our  practice,  and  It  strikes 
us  as  rather  a  harsh  rule  that  would  require 
greater  precision  in  this  matter,  especially  in 
view  of  the  fact  that  the  amount  claimed  for 
this  particular  element  ot  damage  is  so  small. 
We  are  constrained  to  hold  that  defendant 
should  have  been  required  to  answer.  The 
Judgment  is  reversed,  and  the  court  below 
directed  to  overrule  the  demurrer,  with  per- 
mission to  defendant  to  answer  if  so  advised. 

We  concur:   CHIPMAN,  P.  J.;    HABT,  J. 


e  Cal.  App.  at 
KLEINSOBGE  v.  BCRGBACHER. 
(Oiv.  352.) 

(Court  of  Appeal,   Third    District,   Cailfomia. 
Aug.  31,   1907.     Rehearing  Denied  by  Su- 
preme Court  Oct.  31,  1907.) 

1.  Public   Lands— Disposai.  of  Lands   by 
States— Califobnia. 

Under  Pol.  Code,  S  S-'JOO,  providing  that 
any  false  statement  in  the  affidavit  on  applica- 
tion under  section  3495  to  purcliase  scJiool  lands 
shall  defeat  the  right  of  the  applicant  to  pur- 
chase the  land  or  receive  any  evidence  of  title 
thereto,  an  assignee  of  a  certificate  of  purchase 
obtained  on  an  affidavit  containing  false  state- 
ments acquires  no  legal  or  equitable  right  by 
the  assignment. 

2.  Same. 

Pol.  Code,  i  3500,  provides  that  timber 
land  belonging  to  the  state  siiall  be  sold  for  cash 
only.  Section  3512  provides  that  full  payment 
must  be  made  within  50  da:rs  of  approval  or 
location.  Section  3513  provides  that,  if  pay- 
ment Is  not  so  made,  the  land  shall  revert  to  the 
state  without  suit,  and  the  survey  or  location  is 
void.  Under  section  3G07  lands  belonging  to  the 
state  are  not  subject  to  taxation.  Section  3788 
provides  that,  where  the  land  reverts  to  the 
state  for  default  in  payment,  former  possessors 
or  their  assignees,  etc.,  shall  be  preferred  pur- 
chasers for  six  months.  Certificates  of  purchase 
were  issued  on  applications  to  purchase  lands ; 
the  accompanying  affidavits  falsely  declaring 
that  the  lands  were  not  timber  land.  Appli- 
canta  paid  only  20  per  cent,  of  the  price  and  in- 
terest for  one  year.  Three  years  later  the  land 
was  sold  to  the  state  for  delinquent  taxes,  and 
the  deed  subsequently  delivered  and  filed  with 
the  surveyor  general.  Two  montiis  after  the  fil- 
ing; of  the  deed,  defendants,  assignees  of  the 
original  certificate  holders,  paid  the  taxes,  pen- 
alties, etc,  and  received  a  receipt  therefor. 
Withm  four  months  after  mich  payment,  plain- 
tiff offered  to  file  his  application  to  purchase  the 
land,  and  defendants  filed  their  assignments,  re- 
ceipts for  taxes,  and  applications  to  purchase 
their  respective  portions  thereof.  Betd,  that 
the  land  had  reverted  to  the  state,  and  waa  not 
subject  to  taxes  for  which  it  waa  sold,  the  cer- 
tificates of  purchase  were  null  and  void,  defend- 
ants were  not  preferred  purchasers,  and  the  land 
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was  subject  to  location  at  all  times,  at  least  aft- 
er the  deed  to  the  state  was  filed  with  the  sur- 
veyor general,  and  whatever  rights  the  parties 
had  resulted  from  their  tiling  or  attempts  to  file 
applications  for  purchase. 

3.  Same— Applications  to  Purchase  — Con- 
test— JuBisDicTioN  OP  Court. 

The  jurisdiction  exercised  by  the  court  to 
which  a  contest  as  to  the  right  to  apply  for  pur- 
chase of  public  lands  is  referred  is  special  and 
limited,  and  is  derived  from  and  is  restricted  to 
the  matters  embraced  in  the  order  of  reference. 

4.  Saue. 

On  April  9th  defendant  K.  offered  to  file 
an  application  to  purchase  a  certain  tract  of 
land ;  on  April  18th  plaintitt  offered  to  file  an 
application  to  purchase  that  tract  and  another. 
Both  parties  tendered  the  necessary  money;  on 
April  19th  K.  and  another  filed  their  applica- 
tions to  purchase  the  respective  tracts,  together 
with  assignments  of  certificates  of  purchase  of 
the  original  applicants,  who  had  obtained  cer- 
tificates on  false  affidavits  accompanying  their 
applications;  and  on  July  29th  plaintiff  filed 
his  application  to  buy  both  tracts,  together  with 
a  protest  against  the  original  applications  and 
certificates,  and  set  up  all  the  facts  as  to  the 
falsity  of  statements,  his  offer  to  file  applica- 
tion, etc..  making  all  the  applications  to  pur- 
chase, affidavits,  and  documents  referred  to  and 
on  file  a  part  of  the  protest,  and  asked  a  refer- 
ence of  the  conflicting  claims.  The  surveyor 
general  ordered  that  the  contest  set  up  be  re- 
ferred for  adjudication.  Held,  that  the  offers 
to  file  applications  could  be  considered,  since  the 
whole  matter  was  before  the  court  to  which  it 
was  referred. 

5.  Same. 

Plaintiff  was  not  confined  to  mandamus  as 
his  only  remedy. 

6.  Same. 

K.  was  not  called  on  to  file  a  protci^t  against 
the  original  application,  nor  to  demand  a  refer- 
ence, since  the  land  was  open  to  location  at  the 
time  he  tendered  his  application,  and  he  had  an 
assignment  of  the  certificate  to  the  parcel  he 
wished  to  purchase,  and  there  was  no  applica- 
tion against  which  he  could  protest. 

7.  Appeai,  —  Right  of  Review  —  Appeals 
Between  Co-Parties. 

Where  the  claim  of  one  defendant  dops  not 
conflict  with  that  of  another,  tiiere  is  no  ground 
on  which  ap  appeal  from  a  judgment  for  a  co- 
defendant  can  rest. 

Appeal  from  Superior  Court,  Siskiyou 
County ;  J.  S.  Beard,  Judge. 

Action  by  W.  B.  Klelnsorge  against  J.  G. 
Bnrgbacher  and  Joseph  A.  Kahny.  From 
a  judgment  for  plaintiff  as  against  Burg- 
bacher  and  for  defendant  Kahny,  plaintiff 
and  Burgbacher  appeal.    Affirmed. 

W.  B.  Klelnsorge  and  Glllls  &  Tnpscott, 
for  appellants.  Theo.  J.  Roche,  Sullivan  & 
Sullivan,  and  Reld  &  Dozler,  for  respondent. 

CHIPMAN,  P.  J.  Action  to  determine  the 
right  to  purchase  state  school  land.  The 
tracts  Involved  are:  The  west  %  of  section 
36,  township  42  N.,  range  2  E.,  Mt.  Diablo 
meridian  (hereinafter  referred  to  as  "tract 
A") ;  west  Vt  of  cast  lii  of  said  section 
(referred  to  hereinafter  as  "tract  B");  south- 
east M  of  section  10,  same  township  and 
range  (hereinafter  referred  to  as  "tract  C"). 
Plaintiff  claims  all  the  land;  defendant 
Burgbacher  claims  tracts  B  and  C;  defend- 
ant Kahny  claims  tract  A.  The  court  award- 
ed the  right  to  purchase  tracts  B  and  C  to 


plaintiff,  and  tract  A  to  defendant  Kabny. 
Plaintiff  appeals  from  the  Judgment  In  favor 
of  defendant  Kahny  awarding  him  tract  A, 
and  defendant  Burgbacher  appeals  from  the 
judgment  in  favor  of  plaiotiff  awarding 
blm  tracts  B  and  C. 

The  pleadings  are  such  as  are  usual  In  this 
class  of  cases,  where  parties  seek  to  have 
determined  who  are  entitled  to  purchase  land 
from  the  state.  No  question  arises  as  to  the 
qualifications  of  the  parties  to  purchase,  or 
as  to  the  sufficiency  of  the  pleadings,  or  as 
to  the  safficiency  of  the  applications  to  pur- 
chase filed  by  the  parties  to  the  action.  The 
controversy  arises  out  of  the  claims  made  by 
defendants  as  assignees  of  the  first  applicant 
for  the  lands — N.  E.  Sager  and  Martha  Sager 
— ^and  also  out  of  defendants'  claims  as  ai>- 
plicants  to  purchase  at  a  time  prior  to  plain- 
tiff's application.  The  case  was  tried  upon 
the  stipulation  of  the  parties  "that  the  said 
action  should  be  submitted  for  decision  upon 
a  certain  agreed  statement  of  facts  there- 
tofore agreed  upon  between  the  parties  and 
the  deposition  of  D.  G.  Reld,  which  is  ad- 
mitted to  be  true."  The  facts  necessary  to  an 
understanding  of  the  points  Of  law  involved, 
stated  as  briefly  as  may  be,  are  as  follows: 

In  1892  the  Sagers  filed  their  applications 
to  purchase  with  the  surveyor  general  and 
certificates  of  purchase  were  issued  to  them. 
The  affidavits  accompanying  said  applications 
falsely  declared  that  the  lands  were  not  tim- 
bered lands,  when  in  fact  they  were  and  still 
are  timbered  lands,  and  neither  of  said  ap- 
plicants, within  50  days  from  the  date  of  the 
approval  of  their  applications,  paid  to  the 
treasurer  of  Siskiyou  county  the  full  pur- 
chase price  for  said  land,  but  paid  only  20 
per  cent  of  the  said  purchase  price  and  in- 
terest In  advance  on  the  balance  for  one  year. 
In  1897  the  Sagers  assigned  their  said  cer- 
tificates of  purchase  to  defendant  Kahny, 
who  held  the  title  for  the  joint  benefit  of 
himself  and  defendant  Burgbacher.  In  1895 
all  of  this  land  was  sold  to  the  state  for 
delinquent  taxes,  and,  not  liavlng  been  re- 
deemed, a  deed  was  duly  executed  by  the  tax 
collector  of  said  county  to  the  state  In  July, 
1900.  This  deed  was  filed  with  the  survey- 
or general  on  October  19,  1901.  In  Decem- 
ber, 1901,  defendants  paid  to  the  treasurer 
of  Siskiyou  county  the  full  amount  for  taxes, 
penalties,  costs,  etc.,  and  received  from  the 
state  controller  a  receipt  therefor.  On  April 
18,  1902,  plaintifr  offered  to  file  In  the  office 
of  the  surveyor  general  his  application  to 
purchase  said  lands,  which  was  in  due  form, 
lie  tendered  and  offered  to  pay  all  fees  and 
deposit  all  the  money  required  by  law.  He 
set  forth  in  his  pai>ers  then  offered  to  be 
filed  all  the  facts  in  relation  to  the  applica- 
tions of  the  Sagers,  and  the  reasons  why 
they  were  Insufficient,  and  averred  that  the 
certificates  of  purchase  Issued  to  them  were 
null  and  void.  He  offered  to  file  In  said 
office  a  protest  In  writing  against  said  cer- 
tificates of  purchase,  settiug  foriU  la  said 
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protest  all  the  facta  relating  to  the  Sagers' 
appllcatlona  and  certificates  of  purchase,  and 
wby  tbey  were  void  and  of  no  effect,  and 
averred  that  a  contest  had  arisen  between 
plaintiff  and  the  Sagers,  and  demanded  that 
said  contest  be  referred  to  the  superior  court 
of  said  county  for  final  determination.  On 
April  10,  1902,  the  surveyor  general  rejected 
plaintiff's  application  to  purchase  said  lands. 
It  does  not  appear  that  plaintiff's  applica- 
tion was  actually  filed,  nor  whether  any  rec- 
ord waa  made  of  It  by  the  surveyor  general, 
Dor  of  his  rejection  thereof.  The  agreed 
statement  declares  the  facts  to  be  as  above 
stated. 

On  April  19,  1902,  defendants  filed  with 
the  surveyor  general  the  said  assignments  of 
the  Sager  certtflcatea  of  purchase;  also  a 
copy  of  a  Judgment  adjudging  that  defend- 
ants were  owners  each  of  an  undivided  one- 
half  Interest  In  the  said  lands ;  also  a  certi- 
fied copy  of  the  certificate  showing  that  they 
had  paid  the  taxes,  penalties,  etc.,  to  the 
state,  referred  to  above.  Defendant  Kahny 
on  the  same  day  filed  his  application  In  due 
form  for  tract  A,  and  defendant  Burgbacher 
on  the  same  day  filed  his  application  to  pur- 
chase tracts  B  and  C.  On  July  29,  1002, 
plaintiff  fl;;aln  tendered  and  there  was  filed 
In  the  office  of  the  surveyor  general  his  said 
application  above  referred  to  to  purchase 
anid  I.inds  and  made  all  required  payments. 
On  said  29th  day  of  July,  1902,  he  filed  his 
protest  In  writing  against  the  Sager  appli- 
cations and  certificates  of  purchase,  and 
prayed  that  tbey  be  declared  null  and  void 
and  also  prayed  that  his  said  application  to 
purchase  be  "received  and  filed  as  of  date 
of  the  18th  day  of  April,  10O2."  The  protest 
Is  entitled  "In  the  Matter  of  the  Conflicting 
Claims  or'  the  Sagers  and  the  parties  to  this 
action,  and  sets  forth  all  the  foregoing  facts 
relating  to  the  various  applications  and  pro- 
ceedings as  when  he  first  offered  to  file,  and 
It  Is  recited  In  said  protest  that  plaintiff  filed 
his  application  on  April  18,  1902;  and  It  Is 
also  re-c*Ited  that  defendants'  applications  and 
other  documents  were  filed  on  April  19,  1902, 
"SUtMcquent  to  the  filing  of  the  application 
to  purchase  of  said"  plaintiff.  All  applica- 
tions to  purcb.nse,  all  affidavits  In  support  of 
said  applications,  and  all  docunients  referred 
to  and  now  on  file  In  the  surveyor  general's 
office  are  made  part  of  the  protest  demand- 
ing reference  to  the  court  The  deposition  of 
Attorney  Held  shows  that  on  April  9,  1902, 
be  tendered  to  the  surveyor  general  the  ap- 
plication In  due  form  of  defendant  Kahny 
for  the  land  claimed  by  him,  and  made  ten- 
der also  of  nil  money  required  by  law;  that 
be  wa«  Informed  by  the  surveyor  general 
"that  It  would  be  necessary,  before  any  filing 
would  be  allowed,  that  the  certificate  of  re- 
demption should  be  filed,  together  with  the 
necessary  papers  showing  the  transfer  of  the 
title  acquired  by  the  cerdflcates  of  purchase 
then  outstanding  (the  Sager  certificates)  to 
Mr.  Kahny."    Beld  was  told  that  the  papers 


would  not  be  received,  but  that  "he  could 
return  the  papers,  with  the  necessary  cer- 
tificates and  other  pai^ens,  but  that  he  would 
not  receive  the  application  and  aflldavit" 
Reid  received  no  writing  showing  the  rejec- 
tion of  the  application.  Following  the  In- 
structions of  the  surveyor  general,  Reld  pro- 
cored  the  required  documents,  and  sent  them 
and  the  application  by  mall  to  the  surveyor 
general,  posting  the  package  at  Redding  on 
the  afternoon  of  April  18,  1902,  and  these  are 
the  papers  referred  to  so  far  as  tendered  on 
April  9th,  which  were  filed  on  April  19th. 
On  September  10,  1902,  the  surveyor  general 
made  an  order  referring  said  contest  to  said 
court:  "In  the  Matter  of  the  Ckinfilcting 
Claims  or*  plaintiff  and  defendants  "to  Pur- 
chase a  Certain  Tract  of  Land" — describing 
all  the  land,  and  reciting:  "On  April  19, 
1902,  an  application.  No.  S,691,  by  Job.  A. 
Kahny  for  (description  tract  A)  was  received 
and  filed  in  the  office  of  the  state  surveyor 
general.  *  •  •  On  April  19, 1902,  an  appli- 
cation. No.  3,692  [making  similar  recital  as 
to  Burgbacher  application].  *  *  *  On  July 
9,  1902  [obviously  should  be  July  29,  as 
shown  by  statement  of  facts],  an  application. 
No.  3,758,  by  W.  B.  Klelnsorge  for  all  the 
above-described  land  was  received  and  filed 
in  the  office  of  the  state  surveyor  general. 
Said  application  was  accompanied  by  a  duly 
verified  protest  and  a  written  demand  that 
the  confiictlng  claims  to  purchase  said  land 
be  referred  to  the  proper  court  for  adjudica- 
tion. •  *  ♦  It  Is  therefore  ordered  and 
directed  that  the  contest  as  set  forth  between 
the  above-named  parties  be  and  the  same  la 
hereby  referred    *    *    •    for  adjudication." 

The  court  made  the  following  conclusions: 
(1)  That  the  certificates  of  purchase  Issued  to 
the  Sagers  "are  null  and  void,  and  passed  no 
right,  title,  or  Interest  In  or  to  the  lands 
therein  described,"  and  the  assignments  "are 
null  and  void,  and  conveyed  no  right,  title, 
or  Interest  in  the  lands."  (2)  That  on  April 
9,  1902,  when  defendant  Kahny  offered  to 
file,  and  on  the  19th  day  of  April,  1902,  when 
he  actually  did  file,  upon  the  same,  the  fol- 
lowing lands  were  state  lands  and  subject  to 
entry  and  sale  (description  tract  A)  and  "is 
entitled  to  purchase  •  •  •  gald  lands." 
(3)  That  on  April  18,  1902.  the  following 
lands  were  state  lands  and  subject  to  entry 
and  sale  (description  tracts  B  and  C),  and 
that  "plaintiff  Is  entitled  to  purchase  •  •  • 
said  last-described  lands."  (4)  That  defend- 
ant Burgbacher  "has  no  right,  title,  or  in- 
terest In  or  to  any  of  the  lands  described 
herein,  and  la  entitled  to  no  relief  In  the  ac- 
tion." 

1.  It  Is  well  settled  by  the  decisions  that 
applicants  to  purchase  state  lands  must  state 
In  the  applications  and  the  atlidavlts  accom- 
panying the  same  the  facts  prescribed  by  the 
statute  (Pol.  Code,  {  3495),  and  must  state 
them  truthfully.  Miller  v.  Engle,  3  Cal.  App. 
325,  85  Pac.  150;  McKenzIe  v.  Brandon,  71 
CaL  200,  12  Pac.  428;    Harbin  T.  Burgta,r( 
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76  Cal.  119,  18  Pac.  127;   Taylor  ▼.  Weston, 

77  Cal.  534,  20  Pac.  62;  Wrinkle  v.  Wright, 
136  Cal.  405,  69  Pac.  148.  Section  3500  of 
the  same  Code  provides  that  "any  false  state- 
ment contained  In  the  aflSdaTlt  provided  for 
in  section  3495  defeats  the  right  of  the  ap- 
plicant to  purchase  the  lands  or  to  receive 
any  evidence  of  title  thereto."  Wrinkle  v. 
Wright,  supra.  The  assignee  of  a  certificate 
of  purchase  which  conferred  no  right  on  the 
bolder  by  reason  of  bis  false  statements  ac- 
quires no  right,  legal  or  equitable,  by  the  as- 
signment. Taylor  v.  Weston,  supra;  Miller 
V.  Donovan,  supra.  Section  3500  of  the  Pol- 
itical Code  requires  that  "timber  land  be- 
longring  to  the  state  shall  be  sold  for  cash 
only,"  and  section  3512  requires  of  the  pur- 
chaser full  payment  within  50  days  from  the 
date  of  approval  or  location,  and,  "In  case 
payment  is  not  made  witbln  50  days,  the 
lands  described  in  the  survey  or  location  re- 
vert to  the  state  without  suit,  and  the  survey 
or  location  is  void."  Section  3513.  Before 
the  taxes  were  levied  on  said  lands  for  which 
they  were  sold  to  the  state,  they  had  revert- 
ed to  the  state  and  were  not  the  subject  of 
taxation.  Section  3007,  Pol.  Code;  People  v. 
Doe,  36  Cal.  220;  Low  v.  Lewis,  46  Cal.  549; 
Doyle  V.  Austin,  47  Cal.  360.  It  is  contended 
that  under  section  3788,  Pol.  Code,  defend- 
ants became  "preferred  purchasers  for  the 
period  of  six  months  after  the  deeds  are  filed 
with  the  surveyor  general,"  where  the  land 
has  been  sold  for  delinquent  taxes,  because 
they  were  "former  possessors  of  the  lands 
thus  deeded  to  the  state."  This  section  in 
terms  refers  to  "state  lands  upon  which  the 
full  purchase  price  of  one  dollar  and  twenty- 
five  cents  per  acre  has  not  been  paid,"  which 
would  seem  to  exclude  defendants,  for  the 
statute  required  full  cash  payment  Then, 
again,  the  statute  gives  the  preference  to  "the 
former  possessors  of  the  land  thus  deeded  to 
the  state,"  and  it  is  claimed  that  defendants 
were  never  "possessors  of  the  lands."  As  a 
still  further  answer  to  defendants'  claim  un- 
der this  section,  and  at  the  same  time  ad- 
vanced In  support  of  plaintlCC's  claim,  it  is  in- 
sisted that  the  taxes  for  which  the  lands 
were  sold  were  Illegally  Imposed  for  the  rea- 
son, as  above  stated,  that  the  land  bad  re- 
verted to  the  state  and  title  was  in  the  state 
free  from  any  effect  of  the  Sager  certificates 
of  purchase,  before  the  taxes  were  levied. 

The  point  is  thus  applied:  The  deed  to  the 
state  was  filed  with  the  surveyor  general 
October  19,  1901,  and  the  statute  gives  a 
preference  for  six  months  within  which  no 
other  persons  could  make  application,  and 
therefore  defendants'  applications  take  pref- 
erence over  plaintiff's,  because  plaintiff's  ap- 
plication on  April  18,  1902,  was  premature. 
Suflice  it  to  say  upon  these  contentions  that 
the  Sager  certificates  of  purchase  were  null 
and  void;  that  defendants  acquired  no  right 
or  preference  by  payment  of  the  taxes,  penal- 
ties, etc..  as  the  assignees  of  the  Sager  certifi- 
cates; that  the  laud  was  subject  to  location 


at  all  times,  at  least  after  the  deed  to  the 
state  was  filed  with  the  surveyor  general. 
The  Sager  certificates  of  purchase  and  all 
claims  thereunder  must  be  eliminated  from 
further  consideration.  Whatever  rights  ac- 
crued to  the  parties  must  take  their  origin  ei- 
ther In  their  offers  to  file  applications  to  pur- 
chase, or  in  the  filing  of  sudi  applications,  and 
in  the  subsequent  proceedings  upon  the  refer- 
ence to  the  superior  court  by  the  surveyor  gen- 
eral. The  vital  question  in  the  case,  It  seems 
to  us,  Is  this:  Did  the  court  acquire  jurisdic- 
tion to  treat  plalntifTs  application  and  protest 
as  made  on  April  18, 1902,  and  the  application 
of  defendant  Kabny  as  made  on  April  9, 
1902?  It  has  been  frequently  held  by  the  Su- 
preme Court  that  the  jurisdiction  exercised 
by  the  court  to  which  the  contest  Is  referred 
is  special  and  limited,  and  is  derived  from 
and  is  restricted  to  the  matters  embraced  In 
the  order  of  reference.  Vance  t.  Evans,  52 
Cal.  93;  Byrd  t.  Relchert,  74  Cal.  579,  582, 
16  Pac.  499.  See,  also,  Jacobs  v.  Walker,  90 
Cal.  43,  27  Pac.  48;  Perry  v.  Beaumont,  91 
Cal.  31,  27  Pac.  634;  McFaul  v.  Pfankuch, 
98  Cal.  400,  33  Pac.  397.  In  the  more  recent 
case  of  Touie  v.  Thomas,  146  Cal.  537,  80 
Pac.  714,  the  court  said:  "The  sole  object  to 
be  achieved  by  the  trial  before  the  superior 
court  is  a  determination  of  the  question  of 
the  rights  of  the  two  parties  between  whom 
the  contest  arose  In  the  surveyor  general's 
office  to  purchase  the  particular  tract  of  land. 
*  *  *  It  Is  not  a  case  where  the  court  has 
before  It  a  certain  fund,  or  a  certain  piece  of 
property,  to  determine  what  shall  ultimately 
be  done  with  It  In  such  a  case  the  court, 
having  general  Jurisdiction  in  equity,  would 
be  entitled  to  entertain  the  application  of  any 
person  claiming  a  right  thereto,  and  could 
give  judgment  awarding  the  property  to  any 
one  who  might  be  able  to  show  his  right 
But  in  a  question  of  the  sort  here  Involved 
there  is  no  such  general  power.  It  Is  a  mere 
method  by  which  the  state  determines  to 
whom  it  will  sell  its  lands,  and  the  parties 
concerned  are  the  parties  who  have  made  the 
respective  applications  and  whose  rights  have 
been  referred  to  the  court  for  adjudication." 
The  learned  trial  court  held  that  Kahny  bad 
a  right  to  file  his  application  on  April  9tb, 
thus  attaining  priority  over  plaintiff's  appli- 
cation. It  is  also  held  that  plaintiff  had  a 
right  to  file  bis  application  on  April  IStb, 
thus  giving  priority  over  defendant  Burg- 
bacber's  application,  and  In  both  cases  It 
treated  the  right  to  file  as  equivalent  to  an 
actual  filing  of  the  application.  In  both 
cases  the  court  held  that  the  Sager  certifi- 
cates of  purchase  were  void  and  of  no  effect 
and  the  tax  sale  equally  Ineffectual  for  any 
purpose,  through  which  no  rights  were  ac- 
quired by  any  i>erson  and  because  of  which 
no  Impediment  was  created  to  the  location  of 
the  land.  The  court  also  held  that  the  sur- 
veyor general  was  in  error  in  refusing  to  al- 
low Kahny  to  file  on  April  9th  for  the  rea- 
son assigned  by  bim^and  was  also  In  error 
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ta  rejectlns  plaintiff's  application  on  April 
19tti  wbich  he  tendered  on  April  IStb,  be- 
canae  be  failed  on  April  18th  to  show  that 
the  taxes,  penalties,  etc.,  had  been  paid,  and 
probably  for  the  further  reason  that  defend- 
ants as  assignees  of  the  Sager  certificates 
were  preferred  purchasera. 

It  la  nrged  that  the  findings  of  the  trial 
court  are  outside  the  issues,  and  that  It  had 
no  Jurisdiction  to  hear  and  determine  any 
questions  relating  to  the  offers  of  Kahny  and 
plaintiff  to  file,  and  was  confined  by  the  or- 
der of  reference  to  the  dates  on  which  the 
applications  were  actually  filed,  and  could 
only  adjudicate  questions  arising  at  that  time 
oa  those  applications,  regardless  of  all  facts 
occurring  prior  thereto.  It  Is  true  that  the 
oonrt  derives  Its  Jurisdiction  from  the  order 
of  reference  alone;  but  we  think  the  order 
bere  did  in  fact  refer  to  the  court  all  the  pro- 
ceedings which  were  had  In  the  surveyor  gen- 
eral's ofDce  in  respect  of  these  lands  and 
the  parties  applying  to  purchase  the  same, 
whether  or  not  made  matter  of  record  at  the 
time.  All  the  facts  are  agreed  to,  and  were 
all  before  the  surveyor  general  when  he 
made  the  order,  and  were  part  of  the  papers 
and  documents  referred  by  him  to  the  court. 
The  principal  question  to  be  determined,  and 
la  fact  the  only  question,  after  eliminating 
the  Sager  certificates  of  purchase  and  any 
pretended  rights  arising  thereunder,  was  a 
question  of  priority  of  application;  for  It 
was  conceded  that  the  applicants,  the  parties 
to  the  action,  were  qualified  applicants  and 
the  land  was  open  to  entry,  as  we  have  held, 
at  the  time  Eahny  tendered  his  application, 
April  dth,  for  tract  A,  and  when  plaintiff  ten- 
dered bis  application,  April  18th,  m>  far  as 
respects  the  balance  of  the  land.  The  main 
object  of  the  reference  was.  It  seems  to  us, 
to  have  determined  whether  or  not  the  sur- 
Teyor  seneral  Improperly  rejected  these  two 
•ppllcadoos,  and  in  doing  so  deprived  Kabny 
and  plaintiff  of  rights  to  which  they  were 
entitled.  We  cannot  agree  with  appellant 
Burgbacher  that  plaintiff  was  confined  to 
mandamua  as  his  only  remedy.  What  he 
could  have  accomplished  by  it  need  not  be 
considered;  for,  as  we  think,  all  questions 
Involving  the  relative  rights  of  the  parties 
were  before  the  court  by  the  order  of  refer- 
ence, and  the  statute  ^res  this  remedy,  no 
matter  what  course  might  have  been  taken 
as  to  other  remedies.  Upon  the  law  of  the 
case  and  under  the  facts  stipulated,  It  is  our 
<9lnIon  that  the  trial  court  reached  correct 
conclusions. 

Plaintiff  contends  that  Kaiiny  has  no 
standing,  because  he  failed  to  file  a  protest 
against  the  Sager  applications  and  failed  to 
demand  an  order  of  reference.  But  at  the 
time  he  tendered  his  application  the  land 
was  open  to  location,  the  Sager  certificates 
and  appllcatUms  were  void,  as  contended  by 
plaintiff  and  as  we  bold,  and  Kahny  was  not 
called  upon  to  demand  a  reference  as  to 
them,  and,  besides,  whatever  rights  *■  •    oo«- 


scssed  he  had  by  assignment  Furthermore, 
there  was  no  other  application  against  whlck 
be  could  protest,  and  he  certainly  was  not 
called  upon  to  protest  against  h^  own  ap- 
plication. We  do  not  understand  that  de- 
fendant Burgbacher  claims  otherwise  than 
through  his  application,  and,  as  it  does  not 
conflict  with  Kabny's  application,  we  see  no 
ground  on  which  his  appeal  against  the  Judg- 
ment In  favor  of  Knhny  can  rest 

We  think  the  Judgment  of  the  court  was  a 
correct  adjudication  oC  all  matters  referred 
to  it,  and  the  Judgment  la  therefore  affirmed. 

We  concur:    HART,  J.;   BURNETT,  J. 


(36  Mont.  82) 
POPE  T.  ALEXANDER  et  al.* 
(Snpreme  Court  of  Montana.     Oct  28,  1907.) 

1.  Appcai.  —  Review  —  Firdiwos  or  Coma— 

AOATNST    WEIOnr    OF    EVIDEKCB. 

The  findines  of  the  trial  court  will  not  be 
disturbed  on  appeal  unless  manifestly  against 
the  weight  of  the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dif. 
vol.  3,  Appeal  and  Error,  |  8990.] 

2.  HlOBWATS  —  EsTABLTSHiranT    BT    COKB  — 

Identitt  of  Strip  Used. 

Where  it  is  sought  to  establish  a  highway 
by  prescription  without  color  of  title,  by  proof 
of  travel  over  it  for  the  statutory  period,  the 
testimony  must  definitely  show  a  use  of  the 
Identical  strip  over  which  the  right  is  claimed, 
and  travel  generally  over  an  unlnclosed  parcel 
of  ground  is  not  sufficient  to  establish  any  right 

[Ed.  Note.— For  cases  In  point  see  CJent  Dig. 
vol.  25,  Highways,  H  6,  7,  24.] 

S.  MtJNiciPAi,  Co&FORATioN  —  Stkeets  —  Ea- 

TABLTSHUENT    BT    USEB  —  StrFFIOIBNCT    OT 
EvinENOE. 

In  an  action  to  quiet  titie  to  certain  lots, 
evidence  held  to  show  the  eatablisbment  of  a 
street  by  prescription. 

lEd.  Note.— For  rases  in  point  see  Cent  Dig. 
TOl.  86,  Mnnicipal  Corporations,  fi  1421.  1422.] 

4.  Affbal— Habitless  IArob— Aomibsioh  or 

E>vinEMO»— Sepabatb  Issues. 

The  cotrectness  of  a  finding  of  adverse  use 
■ulBcient  to  establish  a  street  by  prescriptioa 
is  not  affected  by  incompetency  of  evidence  on 
the  issue  of  dedication  from  which  a  dedication 
was  found. 

[Ed.  Note.— For  cases  in  point  sea  Cent  Dls. 
vol.  3,  Appeal  and  Error,  i  4034.] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  Henry  O.  Smith,  Judge. 

Action  by  John  D.  Pope  against  Samuel 
Alexander  and  others  to  quiet  title.  From 
a  Judgment  ftor  defendants,  plaintiff  appeals. 
jSiffifixiod* 

Word  ft  Word,  for  appellant  Wallace  it 
Donnelly  and  H.  K.  Jonea,  for  respondents. 

BRANTLT,  O.  J.  This  action  was  brought 
to  quiet  the  tltie  to  a  parcel  of  land  describ- 
ed as  the  south  47  feet  of  lot  3,  in  block  1 
of  the  Shaw  addition  to  the  city  of  Helena, 
Lewis  and  Clark  county,  and  all  that  i>orUon 
of  lot  4,  In  the  same  block  of  said  addition, 
lying  between  lot  8  and  the  north  boundaiy 
line  of  the  original  Helena  townslte,  accord- 
ing to  the  Mclntyre  survey  of  said  townslta. 
•For  opinion  oa  rahesrlnc,  Ma  M  Fso.  Mt.3QlC 
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The  complaint  contains  tbe  usual  allegations 
of  ownership,  right  of  possession,  etc.,  In 
plaintiff,  and  of  an  adverse  claim  by  the  de- 
fendants, which  is  declared  to  be  without 
foundation,  and  concludes  with  a  pra.ver  for 
a  decree  quietlnR  plaintiff's  title.  The  de- 
fendants deny  that  plaintiff  is  the  owner  or 

6.W.SHAWS  AoOtTION 
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and  found  for  defendants  and  directed  Judg- 
meut  to  be  entered  accordinsly.  Tlie  plain- 
tiff has  appealed  from  the  Judgment  and 
an  order  denying  a  new  trial. 

The  controversy  of  the  parties  is  made 
clear  by  an  inspin-tion  of  the  accoiiipanyiiig 
plat.    The  open  space  on  the  south  margin 


Public  School  Grounds 


entitled  to  the  possession  of  any  of  tlie  land 
in  controversy.  They  deny  nny  cliiini  to.  or 
interest  in,  lot  3,  or  any  portion  thereof. 
They  deny  that  there  is  any  such  lot  in 
block  1  as  that  designate*!  as  lot  4  in  tlie 
plat  of  the  Shaw  addition,  or  that  the  plain- 
tiff or  his  predecessors  In  interest  ever  own- 
ed, or  claimed  to  own,  any  such  lot  or  par- 
cel of  ground  prior  to  the  platting  of  said 
addition.  They  allege  that  at  the  time  the 
said  addition  was  plattetl  the  predecessors 
of  plaintiff  wrongfully  and  unlawfully  ap- 
propriated a  certain  alley  or  roadway  which 
had  theretofore  been  dedicated  for  such  use 
by  the  owners  thereof  and  for  many  years 
had  been  used  and  enjoyed  as  such  by  the 
pnblic.  and  included  the  same  in  said  plat 
as  a  part  thereof  designated  as  lot  4.  They 
further  allege  that  for  more  than  2o  years 
prior  to  the  bringing  of  this  action  the  por- 
tion of  lot  4  in  controversy  had  been  used 
generally  by  the  public,  and  particularly  by 
the  defendants,  as  an  alley  or  roadway,  open- 
ly, continuously,  uuiuterruptedly,  exclusive- 
ly, and  adversely  to  the  claim  or  dninis  ot 
all  persons  whomsoever,  and  particularly 
the  plaintiff,  and  they  plead  and  rely  upon 
the  statute  of  limitations  (Code  Civ.  Proc. 
y  483,  484,  487,  488,  489,  400)  applicable  to 
actions  for  tlie  recovery  of  lauds.  The  an- 
swer concludes  with  a  prayer  that  plaintiff 
be  adjudged  to  have  no  title  or  interest  in 
the  strip  alleged  to  be  an  alley  or  roadway, 
and  tliat  he  t>e  enjoiueil  from  asserting  any 
claim  thereto.  The  plaintiff  by  replication 
put  in  issue  all  these  affirmative  allegations. 
The  issues  thus  framed  were  submitted  to 
a  Jury,  which  made  special  lindings  in  favor 
of  the  defendants,  except  as  to  adverse  use. 
Upon  this  issue  the  huding  was  for  plain- 
tiff.    The  latter  tiuding  the  court  set  aside 
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reiircscnts  I.^wrence  street  in  the  original 
townsitc  of  Helena.  The  defendants  own 
and  ocrupy  lots  2,  3,  4,  and  5  of  block  382. 
TlK'.«!e  lots  were  originally  bounded  on  the 
north  by  the  north  boundary  of  the  Helena 
townsite.  as  indicated  on  the  plat,  but  now 
extend  back  to  the  line  markeil  "Fence"; 
the  defendants  having  eadi  ac<iuir«l  title 
to  the  iwrtiou  of  the  ground  immediately 
north  of  liis  lot  extending  back  to  that  line, 
and  designated  as  lot  4.  When  and  how 
this  was  effected  is  not  of  importance.  It 
appears  from  the  evidence,  however,  that 
there  has  been  at  some  time  since  the  estab- 
lishment of  the  Helena  townsite  a  difference 
of  opinion  as  to  the  position  of  its  north 
boundary;  some  of  the  surveyors  jilaciug  It 
as  marked,  but  the  Mclntyre  survey  putting 
it  on  the  line  marked  "Fence."'  Tlie  space 
to  the  south  of  the  curved  line  marked 
"Wall"  belongs  to  lots  G  and  7.  These  mat- 
ters are  referred  to  only  for  the  purpose  of 
making  clear  the  condition  of  the  boundaries 
as  they  now  exist.  The  space  to  the  east 
of  Harrison  avenue,  between  tiie  public 
school  grounds  and  tlie  fence  line.  Is  an 
open  alley,  about  wbich  there  is  no  dispute. 
Wliile  the  defendants  contend  that  this  al- 
leyway extends  on  through  the  Shaw  addi- 
tion to  its  western  boundary  far  iieyond  the 
alley  running  north  and  south,  the  contro- 
versy here  is  over  the  strip  running  from 
Harrison  avenue  west  to  this  alley,  as  has 
heretofore  been  stated.  This  is  about  16 
feet  in  width. 

The  plaintiff  contends,  first,  that  there  is 
no  substantial  evidence  tending  to  show  a 
dedication  of  this  .strip  of  land  by  any  pre- 
decessor of  his,  for  that  it  does  not  appear 
that  the  predecessor  by  whom  it  was  sought 
to  show  a  dedication  ever  was  the  owner  of 
Digitized  by  VjOOQ  IC 
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it  Incidentally,  be  also  contends  that  the 
court  erred  In  admitting  in  evidence  two 
deeds  in  the  deralgnment  of  tils  title,  made 
by  defendants,  whereby  it  was  sought  to 
show  a  dedication  by  one  of  his  predeces- 
sors, and  tending  to  estop  blm.  A  second 
contention  is  that  there  is  no  substantial 
evidence  tending  to  show  such  an  adverse 
iise  by  the  public  as  to  support  the  conclu- 
alon  that  the  strip  has  become  a  public  high- 
way by  prescription. 

We  shall  not  undertake  to  determine 
whether  the  first  contention  should  be  sus- 
tained. We  are  Inclined  to  the  view  that  the 
court  should  have  excluded  the  two  deeds 
mentioned.  This  would  have  left  the  defend- 
ants with  no  substantial  evidence  tending  to 
show  that  the  plaintiff  was  estopped  by  a 
dedication  by  one  of  his  predecessors.  But 
even  if  we  should  reach  the  conclusion  that 
the  deeds  should  have  been  excluded,  and 
that  the  other  evidence  in  the  record  on 
this  branch  of  the  case  furnishes  no  sub- 
stantial support  for  the  finding  of  a  dedl- 
-catlon,  we  do  not  think  we  should  disturb 
the  finding  of  adverse  use,  for  while  the 
evidence  on  this  Issue  Is  not  entirely  clear 
-or  as  satisfactory  as  It  might  be,  tbere  Is 
substantial  foundation  In  it  to  support  the 
finding  that  tbere  was,  for  the  full  period 
of  the  statute,  prior  to  1895,  a  well-defined 
line  of  travel,  by  such  imrtlon  of  the  public 
as  had  occasion  to  use  It,  over  the  strip 
from  Harrison  avenue  to  the  point  whare  It 
Joins  the  north  and  south  alley  running 
through  block  1,  including  the  defendants 
who  used  It  for  the  delivery  of  supplies  to 
their  respective  residences.  Some  of  the  wit- 
nesses testified  that  the  travel  over  the  strip 
during  the  years  from  1872  to  1895  was  In 
a  direct  line  due  east  and  west  with  the  alley 
to  the  east  of  Harrison  avenue,  and  that  at 
the  time  of  the  trial  the  evidences  of  It  were 
-still  upon  the  groimd,  clearly  marked.  Im- 
mediately north  of  the  fence  In  rear  of  de- 
fendants' property.  They  further  testified 
that  during  the  years  up  to  1895,  when  some 
•excavation  was  made  by  tlie  city  along  Har- 
rison avenue,  leaving  a  bank  to  the  east  of 
this  strip  that  temporarily  Interrupted  travel 
over  it,  this  opening  furnished  the  only  line 
of  travel  toward  the  west  in  that  locality. 
This  evidence  finds  corroboration  In  the  fact, 
which  Is  not  controverted,  that  the  strip  to 
the  east  of  Harrison  avenue,  and  sooth  of 
the  public  school  grounds,  is  a  public  high- 
way and  has  always  been  used  as  such  since 
the  townelte  of  Helena  was  first  platted, 
and  that  the  fence  to  the  west  of  lots  1,  2, 
and  3  has  never  inclosed  the  strip  so  as  to 
prevent  travel  over  It.  Further,  the  evidence 
tends  strongly  to  show  tliat  the  plaintiff 
never  at  any  time,  until  shortly  prior  to  the 
bringing  of  this  action  in  1904,  attempted  to 
«l>stmct  this  travel  over  or  assert  ownership 
of  the  strip.  This  evidence  l«  controverted 
1>y  the  plaintiff,  but  we  cannot  say  that  the 
conclusion  of  the  court  la  manifestly  agalnat 


the  weight  of  the  evidence  as  a  whole.  For 
this  reason  we  do  not  think  that  this  court 
should  Interfere  with  the  finding  of  the 
district  court  Bordeaux  v.  Bordeaux,  32 
Mont  159,  80  Pac.  6;  Flnlen  v.  Helnze,  82 
Mont  354,  80  Paa  918.  We  are  more  dis- 
inclined to  reach  the  contrary  conclusion  be- 
cause of  the  condition  of  the  record  before 
us.  It  purports  to  contain  all  of  the  evi- 
dence, and  it  does,  eo  far  as  it  Is  a  transcript 
of  the  documents  Introduced  and  the  state- 
ments of  the  witnesses.  Yet  substantial  por- 
tions of  the  statements  of  some  of  the  wit- 
nesses are  unintelligible,  for  the  reason  that 
tbey  repeatedly  refer  to  points  upon  the  maps 
and  platB  introduced,  by  merely  Indicating 
them  to  the  Jury  by  the  use  of  the  words 
"here,"  "there,"  etc.,  without  identifying  them 
by  marks  or  letters.  Under  these  conditions, 
it  Is  impossible  to  understand  the  full  pur- 
port of  these  statements,  and  to  undertake 
to  say  that  the  trial  conrt  did  or  did  not  as- 
sign to  them  proper  force  and  significance 
would  be  to  a  large  extent  pure  conjecture. 

We  agree  with  counsel  that  where,  as  In 
this  case,  it  is  sought  to  establish  a  public 
highway  by  prescription,  without  color  of 
title,  by  proof  of  travel  over  It  for  the  stat- 
utory period,  the  testimony  must  definitely 
show  a  use  of  the  identical  strip  of  land  over 
which  the  right  Is  claimed,  and  that  travel 
generally  over  an  unlnclosed  lot  or  parcel 
of  ground  is  not  sufficient  to  establish  any 
right  This  rule  has  been  recognized  by  this 
court  (State  v.  Auchard,  22  Mont.  14,  55  Pac. 
361 ;  Montana  Ore  Pur.  Co.  t.  Butte  &  Bos- 
ton Con.  C.  &  S.  Mln.  Co.,  25  Mont  427,  65 
Pac.  420),  and  is  recognized  by  the  courts 
generally  (14  Cyc.  p.  1156;  Elliott  on  Roads 
and  Streets,  {  176).  The  evidence  tends  to 
show  that  a  definite  line  of  travel  had  beep 
used  by  the  public  over  this  strip  in  the 
rear  of  these  lots  from  1872  to  1896,  and, 
though  this  was  interrupted  by  the  excava- 
tion along  the  line  of  Harrison  avenue  in  the 
year  1895,  there  is  no  evidence  In  the  record 
whatever  that  the  plaintiff  ever  Interfered 
with  or  questioned  the  right  acquired  by  this 
use,  until  a  short  time  before  the  bringing 
of  this  action,  though  he  knew  of  the  condi- 
tions and  that  the  strip  was  regarded  as  a 
continuation  of  the  alley  on  the  east. 

Counsel  for  plaintiff  insists  that  the  judg- 
ment and  order  should  be  reversed,  because, 
construing  the  findings  as  a  whole,  the  find- 
ing of  adverse  use  in  connection  with  the 
finding  of  the  dedication,  amounts  to  nothing 
more  than  a  finding  to  the  effect  that  the 
public  had  accepted  the  dedication  of  the 
land  In  question  and  had  continued  to  use 
It  In  a  public  manner  from  the  time  of  dedi- 
cation up  to  1805.  In  this  we  cannot  agree 
with  counsel.  Conceding  that  the  evidence 
upon  which  the  finding  of  dedication  was 
based  was  wholly  Immaterial  and  would  not 
justify  such  a  finding,  there  Is  no  basis  for 
the  assertion  that  the  evidence  does  not  Jus- 
tify the  finding  of  adverse  use.    Since  tha 
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Issue  of  adverse  nse  was  tried,  and  a  definite 
finding  made  tbereon,  the  correctneea  of  this 
cannot  be  affected  by  the  fact  that  the  court 
made  a  finding  upon  Incompetent  evidence 
npon  the  subject  of  dedication. 

It  baa  been  assumed  b7  the  parties  that 
the  sections  of  the  statute  upon  which  the 
defendants  rely  are  available  as  a  defense 
In  this  case.  We  have  not  questioned  this 
assumption,  but  assumed  it  to  be  correct 
Whether  or  not  it  to  we  do  not  decide. 

We  are  of  opinion  that  the  judgment  and 
order  should  be  affirmed,  and  It  Is  so  or- 
dered. 

Affirmed. 

HOI/LOW  AT,  J.,  and  BACn,  Judge  of  the 
Firs*  ^Tudiciai  District,  sitting  in  place  of 
Aspoclate  Justice  SMITH,  who  la  dlscjuall- 
fled,   concur. 


(29  Nev.  578) 

FORD  et  al.  v.  CAMrBELIi  et  al.    (No.  1.T2T.) 
(Sapreme  Court  of  Nevada.    Nov.  1,  1007.) 

1.  Minks  and   Mirkbals— Location— Notice 

— I'KCOBD. 

Oorup.  Ijws.  {  210,  provides  that  witbiu 
80  da.V8  of  file  date  of  poRtinK  tlie  location  do- 
ticr  nn  a  rnlninir  cinim  the  locnior  shall  record 
his  claim  with  rhe  minin?  district  recorder  and 
the  county  reo6rder  of  the  mininc  district  or 
county  in  which  anch  claim  is  situated  by  a  loca- 
tion certificate,  that  any  record  of  the  location 
of  a  lode  mininK  claim  which  thall  not  contain 
all  the  requirrmenta  named  in  the  aection  shall 
be  void,  etc  and  section  232  provides  that,  if 
there  in  no  mining  district  or  the  residence  of 
the  officers  within  the  district  Is  not  publicly 
known,  district  recording  shall  not  be  required. 
Held  that,  where  there  is  a  mining  district  re- 
corder whose  place  of  business  Is  publicly 
known,  it  is  essential  to  a  valid  record  of  a 
mining  claim  that  the  certificate  of  location  be 
recorded  with  the  district  recorder,  as  well  aa 
with  the  connty  recorder. 

[ESd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mines  and  Minerals,  |  45.] 

2.  Saki— Descbiftioii. 

Where  the  certificate  of  location  of  a  min- 
ing claim  described  It  as  situated  aI>out  two 
miles  from  a  certain  town,  such  description  did 
not  constitute  a  substantial  compliance  with 
Comp.  I.aws,  I  210.  requiring  a  description  of 
the  location  of  the  claim  with  reference  to  some 
natural  object  or  permanent  monument 

IBd.  Note.— For  cases  in  point  see  Cent  Dig* 
vol.  34,  Mines  and  Minerals,  f  40.1 

8.  Same— Necessttt  op  Rrcobd. 

Recording  of  a  certificate  of  location  of  a 
mining  claim  Is  not  made  an  essential  requisite 
to  a  valid  location  by  the  laws  of  the  United 
States. 

[Eld.  Note.— For  eases  in  point  see  Cent  Die. 
vol.  34,  Mines  and  Minerals,  f  46.] 

4.  Samb— STATirrES. 

Corap.  Laws,  |  231.  provides  that  certifi- 
cates of  location  and  of  labor  and  improve- 
ments necessary  to  bold  claims  need  not  be 
iiwom  to,  but  must  truly  state  the  required 
facts.  BeU,  that  the  words  "necessary  to  hold 
claims"  did  not  refer  to  'Vxrtificates  of  loca- 
tion," but  only  to  the  words  "labor  and  im- 
provements," which  referred  to  the  provisions 
of  the  federal  statutes  requiring  the  expenditure 
of  $100  annually  in  labor  or  improvements  in 


order  to  hold  a  mininf  dain  prior  te  the  i» 
snance  of  patent 

[Ed.  Note.— For  cases  in  point  see  Cent  Die 
vol.  34.  Mines  and  Minerals,  f  40.] 

6.  Sams— NBCEssrrr  or  Bboobd. 

Comp.  Laws,  |  210.  provides  for  the  reoonl- 
ing  of  a  location  certificate  of  a  mining  claim 
duly  verified,  and  declares  that  such  record  shall 
be  "prima  facie"  evidence  of  the  facts  tfaereia 
stated.  Section  216  declares  that  the  amount  of 
work  done  or  improvements  made  durinx  each 
year  to  hold  possession  of  a  mining  claim  shall 
be  that  prescribed  by  the  laws  of  the  United 
States,  and  section  231  declares  that  eertificates 
of  location  and  of  labor  and  improvements  nee- 
essary  to  hold  claims  need  not  be  sworn  to,  nor 
be  in  any  specified  form,  nor  state  facts  in  any 
specific  order,  but  must  state  the  required  facts^ 
Jleld.  that  the  recording  of  a  certificate  of  loca- 
tion  of  a  mining  claim  was  not  essential  to  the 
validity  of  a  location. 

[Ed.  Note.— For  cases  hi  point  see  Cent  Die. 
vol.  34,  Mines  and  Minerals,  |  45.] 

6.  SAJfE— Abanponmekt— REtOCAXrOK. 

IMaintiflTs  located  a  mining  claim,  and  pei^ 
formed  certain  work  which  on  survey  they  di» 
covered  was  on  conflicting  territory,  whereupon 
thoy  posted  a  notice  thereon  to  the  effect  that 
they  abandoned  such  work.  They  did  not  re- 
move their  first  notice  from  the  location  mono* 
ment,  and  the  so-called  notice  of  relocation  stat- 
ed that  the  claim  was  relocated  to  better  de- 
scribe the  place  of  the  lode  claim.  Held,  that 
such  facts  were  insufftcient  to  indicate  an  aban- 
donment of  their  rights  under  the  prior  location. 
[Ed.  Note. — For  cases  in  point  see  Cent  Difr 
vol.  34,  Mines  and  Minerals,  f  61.] 

7.  Appeal  —  Firoihob  —  Connjoiuia  Evi- 
dence. 

A  finding  on  conflicting  evidence  will  not  be 
set  aside  on  appeal. 

(Ed.  Note.— For  cases  in  point  see  Cent  DIk. 
vol.  3,  Appeal  and  Error,  f{  3983-39^.] 

Appeal  from  District  Court  Nye  County. 

Action  by  James  O.  Ford  and  others  against 
William  Campbell  and  another.  From  a  Judg- 
ment in  favor  of  plalutiffs,  and  from  an  order 
denying  defendants'  motion  for  a  new  trial, 
they  appeal.    Afllrmed. 

Campbell,  Matson  &  Brown  and  AugnstiM 
Tllden.  for  apixillants.  M.  S.  Bounerfleld.  John 
T.  Wheeler,  and  W.  A.  Maasey,  for  apiielleea. 

NORCROSS,  J.  This  U  an  appeal  from 
the  Judgment  and  from  an  order  denying  de- 
fendants' motion  for  a  new  triaL 

The  action  was  brought  for  the  recoveiy  of 
the  possession  of  a  certain  mining  claim  in 
Bnlirroe;  mining  district  Nye  county,  called 
the  "Ella  May  No.  1,"  and  for  damages  for 
the  withholding  thereof.  The  complaint  al- 
leges that  the  plaintiffs  were  on  the  13th  day 
of  April,  1005,  the  owners  of,  In  the  possee- 
slon  of,  and  entitled  to  the  possession,  and 
are  now  such  owners  and  entitled  to  the  poa- 
■ession,  of  the  said  claim,  particularly  de- 
scribing It;  that  the  plaintiffs  being  so  poe- 
aessed,  the  defendants  on  the  13th  day  of  April, 
1905,  without  right  entered  Into  the  possession 
of  the  demandedpremisesand  ousted  the  plain- 
tiffs, and  now  unlawfully  withhold  the  pos- 
session thereof  from  the  plalntUTs,  to  their 
damage  In  the  sum  of  $25,000.  The  answer 
denied  the  allegations  of  the  complaint  and 
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alleged:  "That  defendants  ob  the  13th  day 
of  April,  1905,  were,  ever  since  have  been, 
and  now  are  the  owners,  subject  to  the  para- 
mount title  of  the  United  States,  In  posses- 
sion and  entitled  to  the  possession,  of  the 
real  estate  or  mining  ground  mentioned  and 
described  In  the  complaint,  by  location  there- 
of on  the  13tb  day  of  April,  1005,  as  a  lode 
mining  claim  under  and  by  virtue  of,  and  In 
full  compliance  with  and  in  conformi^  to  the 
laws  of  the  United  States  and  of  the  state  of 
Xevada,  relative  to  mineral  locations  made 
on,  and  the  acquisition  of,  the  public  domain 
of  the  United  States ;  that  whatever  right.  If 
any  was  ever  acquired  by  plalntiCTs  In  and 
to  the  real  estate  or  mining  ground  mentioned 
and  described  In  the  complaint,  was  by  the 
location  thereof  as  a  lode  mining  claim  on 
the  10th  day  of  September,  1904.  naming  and 
(lesi^ating  the  same  the  'Ella  May  Lode 
Minini;  Claim,"  but  no  discovery  shaft,  cut, 
cross-cut,  tunnel,  or  open  cut  was  In  manner 
and  form  as  provided  by  law,  or  at  all,  sunk, 
run,  or  opened  upon  said  mining  claim  and 
location,  and  said  claim  and  location  were 
abandoned  by  pialntiffs,  and  said  real  estate 
or  mining  ground  by  them  on  the  13th  day 
of  December,  19M,  relocated  as  the  Klla  May 
Xo.  1  lode  mining  claim,  but  the  tioundnrlos 
thereof  were  not  In  any  manner,  or  at  all, 
marked,  defined,  or  designated,  and  the  loca- 
tion of  said  ground  so  standing  when  the  de- 
fendants located  the  same  as  aforesaid." 
With  the  issues  thus  made  by  the  pleadings, 
the  parties  went  to  trial. 

The  proofs  showed  that  on  the  10th  day  of 
September,  1004,  the  plaintiffs  posted  a  loca- 
tion notice  upon  the  ground  In  question  desig- 
nating the  claim  as  the  "Ella  May."  Subse- 
quently, and  within  tlie  time  allowed  by  law, 
they  monumented  and  marked  the  boundaries 
of  the  claim,  and  performed  their  location 
work  as  they  then  supposed  within  the  limits 
of  their  said  claim,  after  which,  on  or  about 
the  7th  day  of  Deceml)er,  1004,  they  filed  a 
certificate  of  their  location  with  the  district 
mining  recorder  and  with  the  county  re- 
corder. On  or  at)out  tlie  1.3th  day  of  Decem- 
ber, 1904.  the  plaintiffs  had  their  claim  sur- 
veyed, and  then  discovered  that  a  portion 
thereof  overlapped  a  prior  existing  claim, 
and  that  this  overlapping  area  Included  tholr 
location  cut  They  thon  moved  their  two 
south  end  monuments  so  as  to  exclude  the  con- 
flicting area,  and  posted  a  notice  on  their  lo- 
cation cut  to  the  ottoct  that  they  abandoned 
such  location  work.  Upon  tJie  advice  of  the 
surveyor,  the  plaintiffs,  without  removing  the 
first  notice  of  location,  posted  an  additional 
location  notice  in  the  location  monument 
reading  as  follows:  "Notice  of  Relocation. 
Notice  Is  hereby  given  that  the  undersijnicd 
hereby  locate  and  claim  the  following  describ- 
ed piece  of  mineral  bearing  ground  as  a  lode 
claim.  From  this  discovery  monument  410 
feet  In  S.  S'lO'  West  direction  and  7."iO  feet 
in  a  N.  23°  E.  and  ."^OO  feet  on  each  side  of 
the  middle  of  the  vein.    The  South  end  line 


is  Identical  with  the  North -end  line  of  the 
Pearlle  lode  claim  and  the  Little  Jim  lode 
claim  laps  this  claim  on  the  west  side.  The 
general  course  of  the  vein  or  ledge  is  S.  3''10' 
W.  and  N.  23°  E„  and  the  size  of  the  claim 
Is  1160  feet  long  by  600  feet  wide,  this  claim 
shall  be  known  as  the  Ella  May  No.  1.  Situ- 
ate In  Bullfrog  Mining  District,  Nye  Co.  Ne- 
vada.   Relocated  this  13th  day  of  December 

1904.  This  claim  Is  marked  at  each  comer 
and  on  each  side  line  center  by  a  mound  of 
rock  and  a  rock  chiseled  with  description  of 
corner  and  Is  relocated  to  better  describe  tbs 
locus  of  said  claim.  Locators:  J.  O.  Ford. 
J.  H,  Ford.  J.  T.  Wheeler.  0.  K.  Ford.  Lo- 
cation work  consists  of  cut  about  260  feet  N. 
B.  of  this  monument,  work  equal  to  240  cu. 
feet  Same  recorded."  Plaintiffs  then  exca- 
vated a  new  discovery  cut  within  the  bound- 
aries of  their  claim  as  modified.  On  March 
31,  1905,  plaintiffs  filed  with  the  county  re- 
corder, but  not  with  the  district  recorder, 
another  or  additional  location  certificate. 

On  the  13tb  day  of  AprU  1905,  the  defend- 
ants, appellants  herein,  entered  upon  the 
ground  In  question,  and  posted  a  location 
notice  thereon  reading  as  follows:  "Notice 
of  Location.  The  undersigned,  hereby  give 
notice  that  we  have  located  a  claim  on  a  lode 
or  vein.  (1)  The  name  of  said  location,  or 
claim  is  the  Winnlfred.  (2)  The  name  of  the 
locators  Is  as  follows,  to  wit :  William  Camp- 
bell, three-fourths.  Add  Rlckard,  one-fourth. 
(3)  The  claim   was    located   on    April   13tb, 

1905.  (4)  Number  of  lineal  feet  claimed  In 
length  along  course  of  the  vein  each  way 
from  the  point  of  discovery,  with  the  width 
on  each  side  of  the  center  of  the  vein,  and 
the  general  course  of  the  vein  or  lode  as  near 
as  may  be  Is  as  follows,  to  wit :  Situated  In 
the  Bullfrog  mining  district,  county  of  Nye, 
state  of  Nevada,  commencing  at  the  discov- 
ery monument  and  running  1100  feet  north 
and  400  feet  soiith  from  tlie  monument,  to- 
gether with  300  feet  on  each  side  of  the  cen- 
ter of  the  vein.  This  ground  was  formerly 
held  by  J.  H.  Ford,  Wheeler,  and  others,  and 
known  as  Ella  May  No.  1,  but  they,  not  hav- 
ing compiled  with  the  law,  have  forfeited 
their  rights  to  said  claim.  This  claim  is  1,- 
500  feet  long  and  600  feet  wide,  and  Is  about 
12  or  14  hundred  feet  west  of  the  Denver 
lode.  Witness  our  hands  this  13th  day  of 
April,  1905.  [Signed]  William  Campbell, 
.^/-Itha.  Add  Rickard,  l/4th.  Witness:  E. 
M.  Swan."  They  subseqiicntly  monumented 
and  marked  the  boundaries  of  their  said  claim, 
sunk  a  discovery  shaft,  and  filed  a  certificate 
of  location  with  the  district  and  county  re- 
corder, within  the  time  required  by  law  for 
such  acts  to  be  performed.  It  appears  iwth 
from  defendants'  answer  and  their  notice  of 
location  that  defendants  recognized  that  the 
plaintiffs  had  initiated  a  valid  location  of 
the  claim  In  controversy,  but  contend  that 
whatever  rights  plaintiffs  had  to  the  mining 
ground  had  been  forfeited  for  noncompliance 
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with  the  law  before  the  defendants  made 
their  entry  and  location. 

To  support  the  position  of  appellants,  the 
principal  contention  made  Is  that  the  plain- 
tiffs and  respondents  never  made  a  valid 
record  of  their  claim,  and  that  such  record 
is  an  essential  part  of  a  valid  location.  Sec- 
tion 3  of  "an  act  relating  to  the  location,  re- 
location, manner  of  recording  lode  and  pla- 
cer claims,  mill  sites,  tunnel  rights,  amount 
of  work  necessary  to  hold  possession  of  min- 
ing claims  and  the  right  of  co-owners  there- 
in" (Comp.  Laws,  p.  43,  J  210):  'Within 
ninety  days  of  the  date  of  posting  the  loca- 
tion notice  upon  the  claim  the  locator  shall 
record  his  claim  with  the  mining  district  re- 
corder and  the  county  recorder  of  the  min- 
ing district  or  county  in  which  snch  claim 
is  sittiated  by  a  location  certiflcate  which 
must  contain:  Ist,  the  name  of  the  lode  or 
vein ;  2d,  the  name  of  the  locator  or  locators ; 
Sd,  the  date  of  the  location  and  such  descrip- 
tion of  the  location  of  said  claim,  with 
reference  to  some  natural  object  or  perma- 
nent monument,  as  will  identify  the  claim ; 
4th,  the  number  of  linear  feet  claimed  In 
length  along  the  course  of  the  vein  each  way 
from  the  point  of  discovery,  with  a  width 
on  each  side  of  the  center  of  the  vein,  and 
the  general  course  of  the  lode  or  vein  as  near 
as  may  be;  5th,  the  dimensions  and  location 
of  the  discovery  shaft,  or  its  equivalent,  sunk 
upon  the  claim;  6th,  the  location  and  de- 
scription of  each  comer,  with  the  markings 
thereon.  Any  record  of  the  location  of  a 
lode  mining  claim  which  shall  not  contain 
all  the  requirements  named  in  this  section 
shall  be  void.  »  *  *  And  any  such  record, 
or  a  copy  thereof,  duly  verified  by  a  mining 
recorder  or  duly  certified  by  a  county  record- 
er shall  be  prima  facie  evidence  of  the  facts 
therein  stated."  The  contention  of  counsel 
for  appellant  is  well  taken,  that  where  there 
is  a  district  recorder,  whose  place  of  business 
Is  publicly  known,  to  make  a  valid  record, 
It  is  essential  to  record  the  certiflcate  of  loca- 
tion of  a  mining  claim  within  such  district 
with  the  district  recorder,  as  well  as  with 
the  county  recorder.  Section  25  of  the 
act  heretofore  mentioned  reads  as  follows: 
"Where  there  is  no  mining  district,  or  where 
a  district  having  once  existed  the  residence 
of  the  officers  within  the  district  and  their 
places  of  business  within  the  district  where 
the  books  are  kept  are  not  publicly  known, 
district  recording  shall  not  be  required  of 
the  locator  or  claim  owner.  But  recording 
shall  be  required  in  the  office  of  the  county 
recorder  in  all  c.nses;  as  well  where  there 
Is  a  district  recorder  as  where  there  Is 
none."  Comp.  Laws,  i  232.  This  section, 
construed  in  connection  with  section  3,  here- 
tofore quoted,  shows,  we  think,  clearly  that 
it  was  the  legislative  intention  to  require 
recording  of  certificates  of  location  with  the 
county  recorder  in  all  cases,  and,  hi  addition, 
with  the  district  recorder  in  cases  where  the 
office  of  such  recorder  within  the  district 


where  the  books  are  kept  Is  publicly  known. 
In  order  for  a  locator  to  avail  himself  of 
the  l>eneflts  given  to  him  by  statute  by  re- 
cording a  certificate  of  location,  such  recorda- 
tion must  be  with  both  the  district  and  coun- 
ty recorder,  where  the  office  of  the  district 
recorder  is  publicly  known,  and,  where  there 
Is  no  such  district  recorder,  recording  with 
the  county  recorder  alone  is  sufficient.  In 
the  case  at  bar  it  is  shown  that  there  was 
a  district  mining  recorder  within  the  dis- 
trict where  plaintiffs  claim  was  situated, 
and  that  the  second  certiflcate  of  locntloii 
filed  by  rc.siwndents  was  not  recorded  with 
the  district  recorder. 

It  is  further  contended  that  neither  of 
sjiid  certificates  are  sufficient  In  form,  for 
the  reason  neither  contains  a  description  of 
the  location  of  the  claim  with  reference  to 
some  natural  object  or  permanent  monument 
as  will  identify  the  claim  as  is  required  by 
sulxll  vision  3  of  section  3,  supra.  The  de- 
scription given  in  both  certificates  Is  sub- 
stantially the  same,  and  Is  as  follows:  "Said 
claim  is  situated  about  two  miles  from  the 
town  of  Amargosa."  No  direction  is  giv- 
en, and  tlie  claim  might  be  anywhere  within 
an  area  of  from  six  to  eight  square  miles, 
and  still  answer  to  the  description  given. 
We  think  it  needs  no  argument  to  convince 
the  mind  that  such  a  description  is  not  a 
substantial  compliance  with  the  requirements 
of  the  statute,  even  though  the  courts  are 
very  liberal  in  such  matters,  and  ordinarily 
It  is  a  question  of  fact  for  the  Jury  to  de- 
termine. Brady  v.  Husby,  21  Nev.  453,  33 
Pac.  801.  So  far  as  the  certificates  of  loca- 
tion in  question  in  this  case  are  concerned, 
plaintiffs  are  in  no  better  irasition  than  if  no 
certificate  or  certificates  bad  been  made  or 
filed. 

This  leads  to  an  Inquiry  Into  the  proposi- 
tion most  strenuously  contended  for  by  ap- 
pellants' counsel — that  under  the  mining 
laws  of  this  state  recordation  in  the  manner 
prescribed  by  law  is  necessary  to  perfect  a 
valid  location;  in  other  words,  that  it  Is  an 
essential  part  of  the  location  itself.  In  this 
contention  we  cannot  agree.  The  recording 
of  a  mining  claim  by  the  laws  of  Congress 
Is  not  made  an  essential  requisite  to  a  valid 
location.  Haws  v.  Victoria  Copper  Co.,  ICO 
U.  S.  303,  16  Sup.  Ct  282,  40  L.  Ed.  430; 
Brady  v.  Husby,  21  Nev.  453,  33  Pac.  801; 
Poujade  v.  Ryan,  21  Nev.  449,  33  Pac.  659; 
Southern  Cross  M.  Co.  v.  Europa  M.  Co.,  15 
Xev.  383;  Gieeson  v.  Mining  Co.,  13  Nev. 
442;  1  Lindley  on  Mines  (2d  Ed.)  S  273.  If 
it  is  a  necessary  step  to  perfect  a  valid 
location,  and  a  failure  to  make  a  valid  rec- 
ord works  a  forfeiture  of  prior  existing 
rights,  such  legislation  must  be  found  clearly 
expressed  In  our  state  statute.  Section  24 
of  the  mining  act  of  this  state  reads  as  fol- 
lows: "Certificates  of  location  and  of  labor 
and  improvements  necessary  to  hold  claims 
need  not  be  sworn  to.  and  are  not  required  to 
be  in  any  specifle^^c^^  ^"OC^g  *«^** 
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In  any  speclflc  order;  but  must  truly  state 
the  required  facts."  Coinp.  Laws,  g  231. 
Counsel  for  appellant  urges  that  the  words 
in  this  section  "necessary  to  hold  olnims" 
refer  to  the  words  "certificates  of  location." 
We  think  the  Legislature  intended  them  to 
refer  alone  to  the  words  "labor  and  Improve- 
ments." The  labor  and  improvements  men- 
tioned in  this  section  refer,  we  thlnlc,  to  the 
provisions  of  the  federal  statute  requiring 
the  expenditure  of  $100  a  year  annually  In 
labor  or  improvements  in  order  to  hold  a 
mining  claim  prior  to  the  Issuance  of  patent. 
SectlcmB  24  and  25  were  not  originally  a  part 
of  the  general  mining  act  passed  by  the  Leg- 
islatare  of  1887,  but  were  added  to  the  act 
by  «n  act  amendatory  of  and  supplemental 
to  the  original  act  passed  by  the  Legislature 
of  1899.  Section  10  of  the  original  act 
(Comp.  Laws,  §  217)  required  certificates  of 
labor  or  Improvements  "required  by  law  to 
be  annually  performed  or  made  upon  any 
mining  claim"  to  be  In  the  form  of  an  affi- 
davit. This  requirement,  among  other  things. 
Is  obviated  by  the  provisions  of  the  added 
section  24.  The  construction  we  have  placed 
on  this  section  Is  further  borne  out  by  the 
language  of  section  0  of  the  act,  which,  In 
part,  reads:  "The  amount  of  work  done  or 
improvements  made  during  each  year  to 
hold  possession  of  a  mining  claim  shall  be 
that  prescribed  by  the  laws  of  the  United 
States,  to  wit:  One  hundred  dollars  annual- 
ly. •  *  •"  Comp.  Laws,  8  216.  By  re- 
ferring to  the  title  of  the  mining  act,  here- 
tofore quoted,  it  will  be  observed  that  one 
branch  of  the  legislation  covered  by  the 
statute  is  the  locution,  another  Is  the  reloca- 
tion, and  another  is  the  manner  of  recording 
lode  and  placer  claims,  mill  sites,  etc.  If 
the  contention  of  counsel  for  appellant  is 
correct,  the  words  "manner  of  recording" 
are  mere  surplusage  and  are  fully  covered 
by  the  words  location  and  relocation. 

Counsel  for  appellant  contends  that  the 
words  "shall  record  his  claim"  used  In  sec- 
tion 3  above  quoted  shows  that  the  Le$;Is- 
lature  Intended  recording  to  be  an  esisential 
step  In  perfecting  a  valid  location.  Similar 
language  is  used  in  section  14  (Comp.  Laws, 
S  221)  of  the  same  act  relative  to  the  cer- 
tificate of  location  of  a  placer  claim;  In  sec- 
tion 17  (Comp.  Laws,  i  224)  relative  to  the 
location  of  a  mill  site,  and  In  section  21 
(Comp.  Laws,  {  22S)  relative  to  the  location 
of  a  tunnel  right.  In  all  these  various  sec- 
tions Is  the  provision  that,  if  the  certificate 
as  recorded  does  not  contain  all  the  require- 
ments named,  such  record  shall  be  void.  If 
the  Legislature  bad  Intended  that  the  loca- 
tion shall  be  void  if  the  record  was  not  made 
as  required  by  the  particular  section  of  the 
statute,  it  would  have  been  very  easy  for 
It  to  have  said  so.  Ui)on  the  contrary,  it' 
has  said,  not  once,  but  repeatedly,  that  such 
record  shall  be  void.  The  statute  provides 
that  these  records  when  properly  made  are 
prima  facie  evidence  of  the  recitals  therein 
92  P.-14 


contained.  Where  such  records  are  sot  made 
and  filed  In  the  manner  required  by  law,  they 
are  dtjclared  to  l)e  void,  and  hence  they  can- 
not he  used  to  establish  prima  facie  the  facts 
which  they  recite.  If  a  certificate  of  a  min- 
ing location  was  filed  which  conformed  in 
every  ijartlcular  to  the  requirements  of  the 
statute,  with  the  exception  that  it  failed  to 
set  forth  the  location  of  the  discovery  shaft, 
the  certificate  would,  under  appellants'  coun- 
sel's contention,  not  only  l>e  void  as  a  record, 
but  the  whole  location  would  be  void,  \inless 
the  record  was  corrected  before  an  Inter\-en- 
Ing  location  was  made.  If  this  contention 
were  correct,  then,  the  Legislature  has,  In 
effect,  prescribed  that  a  mere  oversight  in 
omlttlug  something  required  In  the  record  Is 
suincient  to  work  a  forfeiture  of  valuable 
mining  rights.  Such  inteirtlon  we  think 
ought  not  to  be  Imputed  to  the  Legislature, 
except  ujwn  the  very  clearest  language,  uot 
susceptible  to  any  other  reasonable  construc- 
tion. Commenting  on  the  same  provision  of 
oiu:  statute.  Judge  Hawley,  in  the  case  of 
Zorros  v.  Vanlna  (C.  C.)  134  Fed.  618,  said: 
"The  statute  under  consideration,  while  de- 
signed to  give  constructive  notice  to  pros- 
pectors of  ground  claimed  by  the  locators, 
was  also  Intended  for  the  benefit  of  the  miners 
making  location  upon  the  public  domain.  It 
gives  to  the  locator  90  days  to  record  his 
certificate  of  location  after  posting  his  notice 
of  location,  tells  him  what  It  shall  contain, 
and  declares  that.  If  It  does  not  contain  what 
Is  required,  the  'record'  shall  be  void.  It  docs 
not  say  that,  If  the  record  Is  not  made,  his 
rigiits  to  the  claim  shall  l>e  forfeited.  It  Is 
Important  for  him  to  make  the  record,  to 
record  his  certificate  of  location  within  the 
time  required,  and  see  to  It  that  It  contains 
all  of  the  six  requirements  stated  in  sec- 
tion 210.  Why?  Because,  as  therein  stntod. 
'any  such  record  or  a  copy  thereof  •  •  • 
shall  be  prima  facie  evidence  of  the  facts 
therein  stated.'  But,  if  he  fails  to  record  his 
claim.  It  was  not  Intended  that  he  should  be 
deprived  of  all  his  rights  to  the  nilnlns 
ground,  provided  he  had  substantially  com- 
plied with  all  the  other  requirements  of  the 
mining  laws.  The  record  of  the  location  Is 
the  Inception  of  what  may  l)e  callwl  the  pjiper 
title.  It  does  not  of  itself  constitute  title, 
nor  the  possessory  right  to  the  mining  ground 
to  which  it  relates.  *  *  •  Supixise  tlie 
certificate  of  location  had  l>ceu  filed  within 
the  time  specified,  and  that  it  literally  com- 
plied with  all  the  requirements  provided  in 
the  statute,  but  in  reality  that  the  statements 
therein  made  were  'false.'  Such  a  record 
would  not  make  the  possessory  title  goo<l. 
The  subsequent  locator,  notwithstanding  tlie 
fact  that  a  perfect  record  had  been  made, 
would  not  be  estopped  from  showing  that  it 
was  false.  If  no  record  at  all  is  made  until 
after  a  subsequent  locator  claims  a  right  to 
the  ground,  should  not  the  original,  locator 
be  allowed  to  prove,  If  he  can,  that  he  had  in 
all  other  respects  fullg.gC{>mj){le^^^g||^ 
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requirements  of  the  tewf  It  be  falls  to  prop- 
erly record  bis  certificate  of  location,  be  may 
be  deprived  of  the  benefits  given  by  law, 
wblcb  would  enable  him  nx>re  easily  to  prove 
and  make  out  a  prima  facie  case.  But  It 
was  not  the  intention  of  the  lawmakers  to 
deprive  blm  of  otherwise  proving  that  be  had 
performed  the  essential  acts  necessary  to 
give  blm  the  right  of  possession  to  the 
ground."  Last  Chance  M.  Co.  v.  Bunker  HUl 
8.  M.  Co.,  131  Fed.  679,  66  G  0.  A.  299. 

It  appears  from  the  transcript  that  the 
plaintiffs  rely  upon  proof  independent  of 
any  recorded  certificate  to  establish  a  valid 
location  of  the  Ella  May  No.  1  claim.  It 
Is  contended  by  appellants  that  the  proofs 
show  tliat  the  plaintiffs  abandoned  their  first 
location  of  the  Ella  May  claim,  and  relocated 
It  as  an  abandoned  mining  claim,  and  that 
they  failed  to  comply  with  the  requirements 
of  law  In  reference  to  the  location  of  aban- 
doned mining  claims.  The  trial  court  found 
that  It  was  not  the  Intention  of  the  plaintiffs 
to  abandon  their  rights,  whatever  they  were, 
under  their  prior  location;  and  we  think  the 
evidence  and  circumstances  of  the  case  Justi- 
fy this  finding.  When  plaintiffs  discovered 
by  the  survey  that  their  location  work  was 
upon  a  prior  existing  claim,  they  posted  a 
notice  that  they  abandoned  such  work.  This 
of  itself  evidenced  an  Intention  not  to  aban- 
don any  rights  they  might  still  have  In  their 
location  beyond  the  area  In  conflict  They 
did  not  remove  their  first  notice  from  the 
location  monument,  and  the  so-called  "no- 
tice of  relocation"  In  terms  stated  the  purpose 
for  which  It  was  posted,  to  wit:  "This  claim 
•  *  *  Is  relocated  to  better  describe  the 
locus  of  said  lode  claim."  It  may  be  that 
the  plaintiffs  did  not  adopt  the  best  course 
In  the  premises,  or  use  the  most  explicit  lan- 
gnage,  but  it  Is  quite  certain  that  they  were 
acting  In  good  faltb,  and  that  no  Intervening 
rights  were  prejudiced.  Lockhart  v.  John- 
son, 181  n.  S.  516,  526,  21  Sup.  Ct  665,  4S 
L.  Ed.  07!);  Llndlcy  on  Mines  (2d  Ed.)  <  330. 

Appellants  contend  that  there  is  no  suffi- 
cient showing  of  a  discovery  upon  the  Ella 
May  claim;  that  the  tocntion  work  Is  In- 
sufficient In  amount  nnd  does  not  disclose  a 
lode  or  vein  of  mineral  In  place;  and,  further, 
that  the  markings  of  the  boundaries  are  In- 
sufficient. As  to  the  question  of  discovery, 
even  If  that  question  were  not  taken  out  of 
the  case  by  the  pleadings  as  we  think  it  Is 
(1  LIndloy  on  Mines  fSd  Ed.]  {  404),  the 
most  that  can  be  said  Is  that  there  is  a  sub- 
stantial conflict  In  the  evidence  upon  this 
question,  and,  where  such  Is  the  case,  this 
court  has  repeatedly  held  that  It  will  not 
disturb  the  flnding  of  the  trial  court.  The 
same  may  also,  we  think,  be  said  with  re- 
gard to  the  location  cut  The  contention  with 
regard  to  the  sufficiency  of  the  monuments 
and  markings  thereon  is  based  entirely  upon 
the  assumption  that  the  Ella  May  No.  1 
claim  was  located  as  an  abandoned  mining 
claim,   and   that  the  prescribed  method  of 


monnmentinK  and  marking  sadi  abandoned 
claim  was  not  compiled  with.  This  questli»i 
has  already  been  disposed  of. 

Other  alleged  errors  are  assigned  In  the 
transcript  but  the  views  we  have  already 
expressed  regarding  this  case  make  It  unnec- 
essary to  refer  to  them. 

For  the  reasons  given,  the  Jodgment  and 
order  of  the  trial  court  are  affirmed. 

TALBOT,  a  J„  and  SWEENBT,  J.,  ooncor. 

(S  Sir.  E6U 
CHRISTBNSBN   T.   FLORISTON   PDLiP  * 
PAPBB  OO.    <Na  1.7a&) 
(Supreme  Court  of  Nevada.    Nov.  1,  UOT.) 

1.  ApfkaI/— R«coB!>— AireNDMBirr. 

The  notice  and  undertaking  on  appeal  were 
nisplaoed,  and  were  not  certified  to  the  SoineiDa 
Court  Prior  to  the  argument  the  paiten  were 
found,  certified  by  the  clerk,  and  filed  with  the 
others.  It  was  also  moved  prior  to  the  argu- 
ment that  the  record  on  appeal  be  amended  br 
adding  the  notice  and  undertaking.  In  the 
meanwhile  the  entire  record  was  tetomed  to 
the  clerk  of  the  lower  eonrt  and  his  certificate 
was  amended  to  comply  with  the  atatata.  Heli, 
that  there  was  a  sabstantial  compUanoe  with 
Supreme  Court  Rale  7  f73  Pae.  ziu),  providing 
that  to  correct  an  error  In  the  transcript  either 
party  may  suggest  the  error,  and  obtain  an  oi^ 
der  that  the  clerk  certify  to  the  whole  or  any 
part  of  the  record,  or  may  produce  it  duly  cer- 
tified without  the  order. 

2.  Dkath  —  AcTions  —  JtmiSDicnoir  —  Ac- 
tion Urdbb  Law  or  Otheb  Statb. 

The  right  to  bring  an  action  for  death  by 
wrongful  act  in  a  foreign  jurisdiction  does  not 
rest  upon  principles  of  comity,  but  exists  be- 
cause the  action  is  transitory,  and  not  local. 

lEA.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  16,  Death,  i  OO.] 

St.  Samk  — PuBUO  POLior  or  Stats  or  tbm 

FOBITU. 

Courts  will  enforce  a  cause  of  action  for 
death  by  wrongful  act  growing  oat  of  the  laws 
of  another  state,  when  not  contrary  to  the  pub- 
lic policy  of  the  state  of  the  foram. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  16,  Death,  |  50.] 

4.  SAM»— BXTBWT  OF  PotlCT. 

The  public  policy  of  a  state  in  respect  to 
enforcing  the  remedy  in  an  action  for  death 
by  wrongful  act  only  goes  to  the  extent  that  it 
by  legislation  has  changed  the  common  law,  and, 
unless  the  lex  tori  is  substantially  the  same  as 
the  lex  loci,  the  matter  law  will  not  be  deemed 
consistent  with  the  public  policy  of  the  forum. 

rE>l.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Death,  f  50.] 

5.  Sauk— SiinLABTrr  or  STATuna. 

Where  the  lex  loci  and  lex  fori  in  respect 
to  actions  for  death  by  negligent  act  i^ve  ti>« 
snme  remedy  to  the  same  persons,  that  tlie 
former  places  no  restrictions  npon  the  transi- 
tory nature  of  the  action,  while  the  latter  does. 
do<«  not  affect  the  policy  of  the  latter  so  far  as 
it  recosnizes  the  cause  of  action  and  its  enforce- 
ment. 

[Ed.  Note.— For  cases  ha  point  see  Gent  Dig. 
vol.  15,  Death,  f  50.] 

6.  Masteh   aro  Sebvart— iRjmT  TO  Sebt- 
AKT  —  Neouqencb  —  Pboxiicaii     Oausb  — 

QUKSTION  FOR  JURY. 

In  an  action  for  death,  the  question  wheth- 
er decedpnt  was  )niilt;r  of  necligence  proximately 
causing  the  accident  is  for  tue  Jury. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
VOL  34,  Master  and  Servant  U  1000,  lOOL] 
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7.  Afpkat;— OMTmif*  BriDmac  reoK  Beo- 

OKO— FlIfDINOS. 

Where  exhibits  used  on  the  trUl  are  not 
certified  aa  part  of  the  record  on  appeal,  the 
correctness  of  the  trial  court'i  findings  on  the 
Terdiet  cannot  jje  reviewed. 

[Ed.  Note.— For  cases  In  point  aee  Cent  Dlt- 
*oL  3.  Appeal  and  Error,  |  2941.] 

8.  TnlAIr— iNSTBTTCnORB. 

In  an  action  for  death,  an  abottact  inatme- 
tion  that  no  person  hni  a  ri^ht  to  unnecessaril7 
80  use  his  own  property  as  to  endanger  the 
physical  safety  of  another  is  not  prejudicial, 
where,  when  taken  in  connection  with  other 
instructions,  the  jar;  could  not  have  been  mis- 
led. 

TEd.  Note.— For  cnses  In  point  see  Cent  Dig. 
TOL  46,  Trial.  H  70a-717.1 

9.  Appeait-Harmless  Erbob. 

In  an  action  for  death,  an  instmction  that 
it  is  the  duty  of  a  master  to  provide  a  safe 
place  for  his  servants  to  work,  and  be  cannot 
escape  responsibility  for  a  failure  to  do  so  un- 
less it  is  shown  that  the  servant  was  guilty  of 
"proximate  negligence"  in  the  assumption  of 
obvious  risks  which  resulted  in  his  injuries,  was 
not  prejudicial ;  there  being  no  evidence  of 
contnbntory  nocllgence. 

fBd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  %  4220.] 

10.  Dkatti— StrppoRT  or  Pare!«t  bt  CntLD. 
Parents   have   the   legal   right   to   financial 

support  from  a  child  during  his  whole  life,  and 
their  right  to  recover  for  his  death  is  not  affected 
by  the  amount  of  his  contributions  during  life. 

[Ed.  Note.- For  cases  in  point  see  Cent  Dig. 
TOl.  15.  Death,  {  20.] 

11.  Samb— Actio:*— iNSTBtrcnows. 

In  an  action  for  the  death  of  a  man  SO 
years  old  performing  manual  labor  for  good 
wages,  an  instruction  that  there  was  no  evi- 
dence that  decedent  h.id  any  expectancy  of  life 
beyond  tbe  day  of  bis  death,  or  that  his  parents 
had  any  expectancy  of  life  beyond  the  time  of 
the  trial,  and  in  tbe  event  of  a  finding  for  plain- 
tiff only  nominal  damages  should  be  allowed, 
was  properly  refused. 

(Ed.  Note.— For  cases  in  point  ses  Cent  Dit. 
toL  15.  Death.  U  144,  145.] 

12.  SAira— Damages— Lex  Loci. 

In  an  action  for  death  inflicted  in  another 
state,  tbe  recovery  of  damages  is  governed  by 
the  lex  loci. 

SEd.  Note.- For  cases  in  point  see  Cent  Dig. 
.  15.  Death.  |  121.] 

18.  Saue— KfEAAtrRB  or  Dakaobs— Elxkentb 

OW  GOMPE»SATI0N. 

In  an  action  for  death,  only  actual  mone- 
tary damages  sustained  by  the  person  for  whose 
benefit  the  action  is  broucht  are  recoverable : 
and,  when  more  than  nominal  damages  is  claim- 
ed, their  amount  inui't  be  largely  determined 
npon  questions  of  relationship  and  dependency 
existing  between  decedent  and  beneficiary  at  the 
time  of  bis  death. 

rSd.  Note.— For  cases  in  point  •••  Cent  Dig. 
Wi.  15,  Death.  <  120.] 

14.  Saice— Amount  Awabdei>— Discbition  of 

J0BT. 

While  the  jury  is  allowed  great  latitude  in 
awarding  damages  in  actions  for  tortious  death, 
and  their  decision  will  not  be  disturbed  except 
in  extreme  cases,  yet  tbe  size  of  the  judgment 
must  be  justified  by  the  evidence. 

[Ed.  Note.— For  cnses  in  point,  see  Cent  Dig. 
Tol  15,  Death,  t  123.) 

15.  Sahs— Excessive  Damaqes— Action  fob 
Death. 

A  rerdict  of  $10,000  for  the  death  of  a 
laborer  30  years  old.  earning  $3  a  day,  ia  ex- 
cessive, where  it  does  not  appear  that  he  con- 
tribnteo  anything  to  bis  parents,  for  whose  b«a- 


eflt  the  acHon  Is  brought,  nor  that  thrr  are  In 
need  of  assistance,  and  there  is  no  proof  of  tbs 
expectancy  of  life  o<  (in  decedent  or  beneficiaries 
except  their  ages. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
TOl.  13.  Death,  t  125.] 

18.  AppeaI/— Briefs— ScuBRii-ous  Bhikf. 

Where  counsel  files  a  brief  containing  vn- 
warranted  reflections  npon  the  trial  jndge.  be 
may  be  compelled  to  expunge  the  objectionable 
matter,  and  be  barred  from  further  appearance 
in  the  case  until  he  does  so. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
Tol  3.  Appeal  and  Error,  |  3102.1 

Appeal  from  District  Court,  Washoe  County. 

Actloa  for  death  by  George  Chrlstensen, 
administrator  of  George  Jorgensen.  against 
the  Florlston  Pulp  &  Paper  Company.  From 
a  judgment  for  plaintiff,  and  an  order  deny- 
ing  a  new  trial,  defendant  appeals.  Affirmed 
on  condition  of  remittitur,  otberwise  reversed, 
and  new  trial  granted. 

Jaa.  T.  Boyd  and  C.  H.  Wilson,  for  appel- 
lant   S.  Summerfield,  for  appellee. 

NORCnOSS,  J.  This  is  an  action  brotipht 
by  respondent  In  the  Second  jndlclal  district 
court  of  tbe  state  of  Nevada,  In  and  for 
Washoe  county,  to  recover  a  judgment  for 
damages  agnltist  tbe  appellant  for  tbe  death 
of  tbe  said  George  Jorgensen  while  employed 
In  respondent's  paper  mill  at  Florlston,  in  tbe 
state  of  California,  which  death  is  alleged 
to  have  been  occasioned  by  appellant's  neg- 
ligence. It  was  decedent's  duty  to  cook  wood 
pulp  In  a  large  cylindrical  digester,  and,  when 
the  same  bad  been  properly  cooked,  to  draw 
It  off  from  said  digester  to  what  was  known 
as  the  "blow-pit  tank."  The  evidence  shows 
that  at  about  noon,  August  81,  1905,  the  de- 
ceased was  found  buried  in  a  mass  of  paper 
pulp  at  the  foot  of  tbe  digester.  Tbe  12-Incb 
valve  at  tbe  bottom  of  tbe  digester  was  found 
to  be  open  abont  2  Inches  and  the  discharge 
pipe  was  broken  off  Immediately  beyond  the 
vialve,  and  for  tbe  space  of  a  foot  or  a  foot 
and  a  half.  It  bad  fallen  away.  The  action 
Is  brought  tor  the  benefit  of  decedent's  fatber 
and  mother,  wbo  are  residents  of  Denmark. 
It  Is  admitted  by  the  pleadings  that  at  tbe 
time  of  the  death  of  the  said  decedent  and  at 
the  time  of  tbe  action  the  Civil  Code  of  the 
state  of  California  contained  the  following 
provisions:  "When  the  death  of  a  person, 
not  being  a  minor,  Is  caused  by  tbe  wrongful 
act  or  neglect  of  another,  bis  heirs  or  per- 
sonal representatives  may  maintain  an  action 
for  damages  against  tbe  person  causing  tbe 
death,  or  If  such  person  be  employed  by  an- 
other person  who  Is  responsible  for  his  con- 
duct then  also  against  such  other  person.  In 
every  action  under  this  and  the  preceding  sec- 
tion, such  damages  may  be  given  as  under  all 
the  circumstances  of  tbe  case  may  be  Just" 
Section  377,  Code  Civ.  Proa  Gal.  "If  the 
decedent  leave  no  Issue,  nor  husband  nor 
wife,  tbe  estate  must  go  to  bis  father  and 
mother  in  equal  shares,  or  If  either  be  dead 
then  tti  the  other."  Subdivision  2,  t  1380>  UW. 
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Code  Cal.  At  tbe  times  in  question  tlie  Code 
of  this  state  contained,  and  now  contains,  the 
following  provisions:  "Wlienever  the  death 
of  a  person  shall  be  caused  by  -wrongful 
act,  neglect  or  default,  and  tlie  act,  neglect 
or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in 
respect  thereof  then,  and  in  every  such  case, 
the  persons  who,  or  the  corporation  which 
would  have  been  liable  if  detitli  had  not  en- 
sued shall  be  liable  to  an  action  for  damages 
notwithstanding  the  death  of  the  person  In- 
jured; and  although  the  deatii  shall  have 
been  caused  under  such  circumstances  as 
amount  in  law  to  a  felony.  Such  liability, 
however,  where  not  discharged  by  agreement 
and  settlement  shall  exist  only,  in  so  far,  as 
the  same  siiail  be  ascertained  and  adjndged 
i)y  a  state  or  federal  court  of  competent  juris- 
diction in  this  state  in  an  action  brought 
for  that  purpose.  If  the  person  or  corpora- 
tion against  whom  damages  are  claimed 
cannot  be  duly  served  with  i)rocess  in  this 
state,  the  action  to  ascertain  and  adjudge 
liability  for  such  damages  may  be  brought 
and  prosecuted  in  any  court  of  competent  ju- 
risdiction in  any  state  or  territory  where  such 
person  or  cor])oration  is  found  and  duly  serv- 
ed with  process  thereof."  Comp.  Laws,  | 
3983,  as  amended  by  St.  1005,  p.  254,  c.  148. 
"The  proceeds  of  any  judgment  obtained  in 
any  action  brought  under  the  provisions  of 
this  act  shall  not  be  liable  for  any  debt  of 
the  deceased ;  provided,  he  or  she  shall  have 
left  a  husband,  wife,  child,  father,  mother, 
brother,  sister,  or  child  or  children  of  a  de- 
ceased child ;  but  shall  be  distributed  as  fol- 
lows: First.  If  there  be  a  surviving  husband 
or  wife,  and  no  child,  then  to  such  husband 
or  wife;  if  there  be  a  surviving  husband  or 
wife,  and  a  child  or  children,  or  grandchil- 
dren, then,  equally  to  each,  the  grandchild 
or  children  taking  by  right  of  representation ; 
if  there  be  no  child  or  grandchild,  then  to  a 
surviving  brother  or  sister,  or  brothers  or 
sisters,  if  there  be  any :  If  there  be  none  of 
the  kindred  hereinbefore  named,  then  the 
liroceeds  of  such  judgment  shall  be  disposed 
of  In  the  manner  authorized  by  law  for  the 
disposition  of  the  personal  propert.v  of  de- 
ceased persons;  provided,  every  such  action 
shall  be  brought  by  and  in  the  name  of  the 
l)ersonal  representative  or  representatives  of 
such  de<-eased  person:  and.  provided  further, 
the  i»ry  in  every  such  action  may  give  such 
damages,  pecuniary  and  exemplary,  as  they 
shall  deem  fair  and  just,  and  may  take  Into 
consideration  the  pecuniary  injury  resulting 
from  such  death  to  the  kindred  as  herein 
nanie<l."  Comp.  Laws,  S  3084.  Trial  was 
had  by  jury  and  a  judgment  rendered  in 
favor  of  plaintiff  for  $10,000  damages.  From 
the  judgment  and  an  order  denying  defend- 
ant's motion  for  a  new  trial,  defendant  ap- 
peals. 

1,  Counsel   for  re.spondent  duly  noticed  a 
motion  to  dismiss  the  appeal  upon  the  ground 


that  it  afSrmatively  appears  from  tbe  recocd 
that  no  notice  of  appeal  was  ever  given  as 
required  by  law,  and,  further,  that  no  under- 
taking on  appeal  has  been  executed  by  appel- 
lant. In  this  case  the  original  i)a])ers  were 
certitted  to  this  court  pursuant  to  the  pro- 
visions of  section  3862  of  the  Compiled 
Laws,  and  It  appears  that  at  tbe  time  the 
clerk  of  the  court  below  made  such  certificate 
the  notice  and  undertaking  on  appeal  had 
become  misplaced,  and  were  not  certified 
with  the  other  papers.  Prior  to  the  argu- 
ment In  this  court  the  lost  papers  were 
fomid,  certified  to  by  the  clerk,  and  filed  In 
this  court  and  cause.  Also,  prior  to  the  ar- 
gument, appellant's  counsel  moved  that  the 
record  on  aiipeal  he  amended  or  corrected 
by  adding  thereto  the  notice  and  undertaki!ig 
on  appeal.  The  motion  was  submitted,  and 
in  the  meantime  the  entire  record  was  return- 
ed to  the  clerk  of  the  court  below,  tbat  bis 
certificate  thereto  might  be  amended  so  tbat 
the  same  might  conform  to  the  requirements 
of  the  statute  and  the  same  was  so  amended. 
Rule  7  of  this  court  provides:  "For  the  pur- 
pose of  correcting  any  error  or  defect  In  the 
transcript  from  the  court  below,  either  party 
may  suggest  the  same^  In  writing,  to  this 
coiu-t,  and,  xspoa  good  cause  shown,  obtain 
an  order  that  the  proper  clerk  certify  to  the 
whole  or  part  of  the  record,  as  may  be  re- 
quired, or  may  produce  tbe  same,  duly  certi- 
fied, without  such  order.  If  the  attorney  of 
the  adverse  party  be  absent,  or  the  fact  of 
the  alleged  error  or  defect  be  disputed,  tbe 
suggestion,  except  when  a  certified  copy  is 
produced  at  the  time,  must  be  accompanied 
by  an  aflSdavit  showing  the  existence  of  the 
error  or  defect  allege<l."  73  Pac.  xili.  We 
think  there  was  a  substantial  compliance  with 
the  provisions  of  this  rule,  and  that  It  Is  a 
proper  case  for  the  permission  of  the  amend- 
ment of  the  record  as  requested,  and  the 
same  is  allowed,  and  the  motion  to  dismiss 
is  denied. 

2.  It  is  very  earnestly  contended  by  ap- 
pellant's counsel  tbat  tbe  courts  of  this  state 
liuve  no  jurisdiction  of  this  cause,  for  the 
reason  tbat  the  death  of  deceased  was  oc- 
casioned and  occurred  in  tbe  state  of  Cali- 
fornia, and  that,  "owing  to  the  peculiar  pol- 
icy of  the  state  of  Nevada  with  reference 
to  actions  of  this  kind,  its  courts  will  not, 
througii  so-called  comity,  take  jurisdiction 
of  this  cause."  At  common  law  an  action 
for  damages  resultant  from  death  by  wrong- 
ful act  could  not  be  maintained,  Tbe  first 
legislation  in  English-si)eaklug  countries  per- 
mitting an  action  of  tills  character  was  by 
the  British  Parliament  in  184G,  which  passed 
what  has  since  been  known  as  "Lord  Camp- 
bell's Act"  Similar  statutes  have  since  been 
passed  In  most,  if  not  all,  of  the  states  of 
this  country.  While  these  statutes  differ 
somewhat  In  their  terms,  their  general  pur- 
pose was  substantially  the  same,  A  variety 
of  decisions  may  be  found  upon  the  question 
whether  the  courts  of  one  state  will  assume 
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Jurisdiction  of  an  action  brought  therein  for 
damages  for  a  deutli  occasioned  in  another 
state.  A  number  of  early  decisions  held  that 
such  jurisdiction  did  not  exi^t  or  would  not 
be  assumed  unless  the  statutes  of  both  states 
were  essentially  tlie  same.  What  is  now  re- 
garded as  the  leading  case  on  questions  of 
this  kind  is  Dennick  r.  Itaiiroad  Company, 
103  U.  S.  11.  20  li.  Ed.  430.  In  that  case 
action  was  brought  in  tiie  state  courts  of  New 
York  for  a  deatli  occasioned  in  New  Jersey. 
The  case  was  removed  to  the  Circuit  Court 
of  the  United  Htates.  Avhich  court  held  that 
the  plaintiff  could  not  under  the  special  stat- 
ute of  New  .Jersey  recover  in  the  action.  l'i>- 
on  appeal  to  the  Supreme  Court  of  the  United 
States  tlie  decision  was  reversed;  the  court, 
by  Justice  Miller,  saying:  "It  can  scarcely 
be  contended  that  the  act  belongs  to  the  class 
of  criminal  laws  which  can  only  be  enforced 
by  the  courts  of  the  state  wuere  the  offense 
was  committed,  for  it  is,  though  a  statutory 
remedy,  a  civil  action  to  recover  damages  for 
a  civil  injur>'.  It  is  indeed  a  right  depend- 
ent solely  on  the  statute  of  the  state;  but 
when  the  act  is  done  for  which  the  law  says 
the  person  shall  be  liable,  and  the  action  by 
•which  the  remedy  is  to  be  enforced  is  a  per- 
sonal and  not  a  real  action,  and  is  of  that 
character  which  the  law  recognizes  as  transi- 
tory and  not  local,  we  cannot  see  wliy  the 
defendant  may  not  be  held  liable  iu  any 
court  to  whose  Jurisdiction  he  can  be  subject- 
ed by  personal  process  or  by  voluntai-y  ap- 
I)earance.  as  was  the  case  here.  It  Is  difficult 
to  understand  how  the  nature  of  the  remedy, 
or  the  Jurisdiction  of  the  courts  to  enforce  it, 
is  in  any  manner  depeudent  on  the  question 
whether  it  is  a  statutory  right  or  a  common- 
law  right.  Whenever,  by  either  the  common- 
law  or  the  statute  law  of  a  state,  a  right 
of  action  has  become  fixed  and  a  legal  lia- 
bility Incurred;  that  liability  may  be  enforced 
and  the  right  of  action  pursued  in  any  court 
which  has  Jurisdiction  of  such  matters  and 
can  obtain  Jurtsdiction  of  the  parties.  The 
action  in  the  present  case  is  in  the  nature  of 
trespass  to  the  person  always  lieid  to  be  tran- 
sitory, and  the  venue  immaterial.  The  local 
conrt  in  New  York  and  the  Circuit  Court  of 
the  United  States  for  the  Northera  District 
were  comjwtent  to  try  such  a  case  when  the 
parties  were  inoperly  before  it.  Mostyn  v. 
Fabrigns,  1  Cowp.  161 ;  Rafael  v.  Verelst,  2 
W.  Bl.  083.  1055:  McKenna  v.  Fisk,  1  How. 
241.  n  I..  Ed.  117.  Wo  do  not  see  how  tlie 
fact  that  it  ■was  a  statutory  riglit  can  v.nrj- 
the  principle.  A  party  legally  liable  in  New 
Jersey  cannot  escape  that  liability  by  going 
to  New  Tork.  If  the  liability  to  pay  money 
was  fixed  by  the  law  of  tlie  state  where  the 
transaction  occurred,  is  It  to  be  said  it  can 
be  enforced  nowhere  else  because  it  depend- 
e«l  upon  statute  law  aud  not  ui)on  common 
law?  It  would  be  a  very  dangerous  doctrine 
to  establish  that  in  all  cases  where  the  several 
states  have  substituted  the  statute  for  the 
common  law  the  liability  can  be  enforced  in 


no  other  state  but  that  where  the  statute  was 
enacted  and  the  transaction  occurred."  Both 
the  early  and  the  modern  views  of  the  courts 
generally  is  succinctly  stated  in  the  compara- 
tively modern  work  of  Minor  on  Conflict  of 
Laws  (1901).  The  author  says:  "Sec.  200. 
Deatli  by  Wrongful  Act — Increasing  Liberal- 
ity of  the  Courts.  In  the  cases  on  this  sub- 
ject two  main  questions  were  first  presented. 
If  a  tortious  death  is  actionable  by  the  lex 
fori  only,  will  that  statute  govern?  If  action- 
able by  the  lex  delicti,  will  that  statute  con- 
trol? The  flret  question  was  at  once  decided 
In  the  negative,  and  the  correctness  of  the 
ruling  cannot  be  questioned.  It  Is  with  re- 
gard to  the  second  question  that  the  great- 
est conflict  of  opinion  has  occurred.  The 
view  first  advanced  was  that,  although  the 
lex  delicti  made  the  tortious  death  actionable, 
it  would  bo  of  no  avail  uiKin  an  action  brought 
In  another  state,  even  though  the  death  was 
made  actionable  by  the  lex  fori  also,  because 
such  statutes  were  to  be  regarded  as  penal, 
or  at  least  us  having  no  exterritorial  force. 
As  more  liberal  ideas  advanced,  the  next 
step  taken  by  the  courts  was  to  recognize 
these  statutes  as  remedial,  not  penal,  and  to 
permit  actions  to  be  brought  in  one  state  for 
a  tortious  death  resulting  in  another  state 
and  actionable  there,  provided  tliere  was  o 
statute  substantially  similar  in  the  state  of 
the  forum.  But  if  there  were  any  very  mark- 
ed di-ssimllarities  between  the  statutes  of  the 
two  states,  this  was  still  taken  to  indicate 
that  the  enforcement  of  tlio  lex  delicti  was 
contrary  to  the  itoiicy  of  the  fonini,  and  the 
right  to  sue  there  would  be  denied.  The 
present  tendency  of  the  more  rw-eiit  decisions 
is  to  advance  still  further  towards  liberality 
and  to  throw  open  the  courts  to  litigants 
whose  cause  of  action  has  arisen  in  other 
states  and  under  the  laws  thereof,  even 
though  not  actionable  at  common  law  or  not 
actionable  if  it  had  arisen  In  the  forum,  pro- 
vided tlie  enforcement  of  the  lex  delicti  would 
not  seriously  contravene  the  established  pol- 
icy of  the  forum.  The  presumption  is  in 
favor  of  the  riglit  to  sue,  and  the  burden 
rests  upon  the  party  objecting  to  show  that 
the  enforcement  of  the  '|»roper  law'  would  be 
inconsistent  with  tlie  domestic  policy."  In 
snpiiort  of  the  last  paragraph  quoted  the 
author  cites  the  following  authorities:  Stew- 
art v.  Railroad  Co.,  I(i8  U.  S.  445,  18  Sup.  Ct. 
10.5,  42  L.  Etl.  .'537;  Texas,  etc.,  R.  R.  Co.  v. 
Cox,  145  U.  S.  5!).%  12  Sup.  Ct.  005,  36  L.  Ed. 
820 ;  Huntington  v.  Attrill,  146  U.  S.  657,  670, 
13  Sup.  Ct.  224.  36  L.  IM.  1123:  Dennick  v. 
Railroad  Co.,  103  U.  S.  11,  26  L.  Ed.  4.39; 
r^w  V.  Railroad  Co.  (C.  C.)  91  Fed.  817.  819 ; 
Iliggins  V.  Railroad  Co.,  155  Mass.  176,  29 
N.  E.  5.^"),  53«5,  31  Am.  St.  Rep.  .544;  Nelson 
V.  Railroad  Co.,  88  Va.  971.  14  S.  E.  839,  15 
L.  R.  A.  583;  Ilenlck  v.  Railroad  Co..  31 
Jlinn.  11,  l(i  N.  W.  413,  47  Am.  Rep.  771,  773. 
To  these  we  add  the  following:  Wooden  v. 
AVestern  New  York,  etc.,  R.  Co..  126  N.  T. 
10,  26  N.  E.  1050,  13  L.  R.  A.  458,  22  Am. 
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St  Rep.  803 ;  Weaver  t.  B.  &  O.  R.  R.  Co., 
21  D.  C.  499;  McLeod  ▼.  Railroad  Company, 
68  Vt  727,  6  Atl.  648;  Johnson  v.  Railway  Co., 
91  Iowa,  248,  59  N.  W.  CC:  St.  lyiuis.  etc., 
Ry.  Co.  y.  Ha  1st,  71  Ark.  238,  72  8.  W.  893, 
100  Am.  St.  Rep.  05 ;  13  Cyc.  313  et  seq. 

The  right  to  bring  such  an  action  In  a 
foreign  Jurisdiction  doea  not  rest.  a«  some  of 
the  deolsions  seem  to  put  It,  upon  principles 
of  comity,  but  rather  because  "the  action  by 
which  the  remedy  Is  to  be  enforced  Is  a  per- 
sonal, and  not  a  real,  action,  and  Is  of  that 
character  which  the  law  recognizes  as  tran- 
sitory, and  not  local."  Becnu.se  the  cause  ot 
action  Is  In  Its  nature  transitory,  courts  of 
other  Jurisdictions  will  enforce  such  rights 
growing  out  of  the  laws  of  a  foreign  state, 
unless  It  can  be  said  that  such  laws  are  con- 
trary to  the  public  policy  of  the  state  of 
the  formn.  As  the  common  law  did  not  rec- 
ognize this  cause  of  action,  it  may  be  said 
that  the  public  policy  of  a  state  In  this  re- 
gard only  goes  to  the  extent  that  it  by  legisla- 
tive enactment  has  changed  the  common  law, 
and  therefore  that,  unless  the  lex  fori  ia 
substantially  the  same  as  the  lex  loci,  the 
latter  law  will  not  be  deemed  consistent  with 
the  public  policy  of  the  forum.  In  deter- 
mining whether  the  two  acts  are  substan- 
tially the  same,  the  policy  of  the  courts  has 
changed  from  the  rather  contracted  view 
tal;en  when  the  question  was  new  to  a  broad 
and  liberal  view,  which  may  now  be  said  to 
very  generally  prevail.  A  very  proper  rule 
for  guidance  may  be  deduced  from  the  fol- 
lowing language  of  the  Supreme  Court  of 
Appeals  of  New  York  in  Wooden  v.  Railroad 
Company,  supra:  "We  refer  to  the  lex  fori, 
and  measure  It  by  and  compare  tt  with  the 
lex  loci,  I  think,  for  two  reasons:  One,  that 
the  party  defendant  may  not  be  subjected  to 
dlflTerent  and  varying  responsibilities;  and 
the  other  that  we  may  know  that  we  are  not 
lending  our  tribunals  to  enforce  a  right  which 
we  do  not  recognize,  and  which  is  against 
our  own  public  policy,  and  we  do  not  refer 
to  our  law  as  creating  the  cause  of  action 
which  we  enforce."  The  Supreme  Court  of 
the  United  States  the  first  time  the  question 
was  presented  to  It  adopted  a  very  liberal 
view,  which  later  decisions  have  broadened, 
as  the  following  extract  from  the  opinion  of 
the  court  by  Brewer,  J.,  in  Stewart  T.  B,  ft  O. 
R.  R.  Co.,  168  U.  S.  445.  44S,  18  Sup.  Ct  105, 
106,  42  U  Ed.  637.  will  Indicate:  "An  action 
to  recover  damages  for  a  tort  Is  not  local, 
but  transitory,  and  can  as  a  general  rule  be 
maintained  wherever  the  wrongdoer  can  be 
found.  Dennlck  v.  Railroad  Company,  103 
D.  S.  11,  26  L.  Ed.  439.  It  may  well  be  that, 
where  a  purely  statutory  right  Is  created,  the 
special  reme^T  provided  by  the  statute  for 
the  enforcement  of  that  right  must  be  pur- 
sued, but.  where  the  statute  simply  takes 
away  a  coramon-Iaw  obstacle  to  a  recovery  for 
an  admitted  tort,  it  would  seem  not  unrea- 
sonable to  hold  that  an  action  for  that  tort 
can  be  maintained  In  any  state  in  which  that 


common-law  obstacle  has  been  removed.  At 
least,  it  has  been  held  by  this  court  In  re- 
peated cases  that  an  action  for  such  a  tort 
can  be  maintained  'where  the  statute  of  the 
state  in  which  the  cause  of  action  arose  is 
not  hi  substance  Inconsistent  with  the  stat- 
utes or  public  policy  of  the  state  In  whicta 
the  right  of  action  Is  sought  to  be  enforced.' " 
Are  the  statutes  of  California  and  Nevada  so 
dissimilar  that  it  onght  to  be  said  that  it 
is  against  the  pnblic  policy  of  this  state  to 
entertain  this  action?  In  both  states  the 
right  of  action  Is  given  for  the  recovery  of 
damages  for  death  by  wrongful  act  The 
persons  for  whose  benefit  the  action  could  be 
brought  for  damages  In  this  Instance  is  the 
same  under  hoth  statutes.  However,  the  only 
point  of  dissimilarity  which  Is  seriously  urg^ 
ed  as  affecting  the  public  policy  of  this  state 
Is  that  in  reference  to  the  extent  to  whidi 
the  action  Is  made  transitory  by  the  laws  of 
the  two  states.  In  the  law  of  California 
there  are  no  restrictions  and  the  action  is 
maintainable,  so  far  as  that  law  Is  concern- 
ed, in  any  state  where  Jurisdiction  can  be 
obtained  over  the  person  of  the  defendant 
Under  the  Nevada  statute  the  extent  to  whlclt 
the  action  Is  transitory  is  restricted.  If  the 
death  is  occasioned  in  this  state,  and  per- 
sonal service  can  be  had  within  this  state 
upon  the  person  or  corporation  liable  In  dam- 
ages for  such  death,  action  must  be  main- 
tained here  and  the  cause  of  action,  under 
such  circumstances,  is  not  transitory.  Bnt 
the  statute  of  tills  state  speciflcaliy  provides 
that  if  service  of  process  cannot  be  made 
In  this  state  upon  the  person  or  corporation 
liable,  "the  action  •  •  •  may  be  brought 
and  prosecuted  In  any  court  of  oompet«it 
Jurisdiction  In  any  state  or  territory  where 
such  person  or  corporation  is  found  and  duly 
served  with  process  thereof.  In  tlito  mate- 
rial respect  the  statute  differs  from  that 
constmed  In  the  case  of  Coyne  t.  Sonthem 
Pacific  Ca  (recently  decided  by  tlie  Circuit 
Gonrt  of  the  United  States  for  the  District 
of  Utah)  155  Fed.  683,  and  that  ease,  there- 
fore, throws  little,  if  any,  light  upon  the  ques- 
tion under  consideration  in  this  case.  While 
the  Legislature  of  this  state  has  restricted 
the  extent  to  which  actions  of  this  nature 
are  transitory,  it  cannot  be  said  that  there  is 
anything  in  the  act  so  restricting  the  nature 
of  the  action  itself  as  would  warrant  a  hold- 
ing that  there  is  a  manifested  policy  against 
the  cause  of  action.  Doubtless  the  reason 
that  actuated  the  Legislature  in  making  the 
restriction  was  the  Idea  that  Justice  to  both 
parties  could  more  readily  or  conveniently 
be  had  by  requiring  the  action  to  be  brought 
in  the  courts  of  this  state  for  damages  re- 
sulting from  a  death  occasioned  In  this  state 
in  cases  where  Jurisdiction  over  the  person 
of  the  defendant  within  the  state  could  be 
obtained.  The  restriction  goes  to  tlie  remedy 
rather  than  to  the  right  of  actton.  And, 
as  the  remedy  unquestionably  can  be  Miforc- 
ed  as  folly  by  the  courts  of  this  state  o 
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tboM  of  KBj  Other,  It  waii  antlrely  within 
the  prorlnce  of  the  Legislature  to  make  ooo- 
■ideratlona  of  convenience  a  gronnd  for  re- 
quiring the  redress  for  the  Injnry  Inflicted 
to  be  applied  within  the  state  where  the 
Injary  occurred.  This,  however,  does  not 
«tfect  the  policy  of  the  state  so  for  aa  It 
recognises  the  canae  of  action  and  Its  enforce- 
mrat  If  the  state  of  Gallfomla  had  a  sim- 
ilar prorialcm  in  Its  statute,  onquestlonably 
this  action  could  not  be  maintained  in  this 
state.  Then  the  situation  would  t>e  like  that 
presented  to  the  court  In  the  case  of  Coyne 
T.  Southern  Fadflc  Company,  supra.  Aa  the 
cause  of  action  la  by  the  statute  of  Cali- 
fatnla  transitory,  and  as  the  enforcement  oC 
such  a  cause  of  action  Is  recognized  by 
the  statutes  of  this  state,  and  hence  does 
not  contravene  its  public  policy,  the  trial 
court  did  not  err  In  Itt  assumption  of  Jn- 
rlsdlctloo. 

8.  The  next  contention  made  for  appellant 
Is  that  "the  evidence  falls  to  show  any  neg- 
Ugenoe  on  the  part  of  the  defendant  prox- 
imately causing  the  accident  and  injury  com- 
plained of."  The  question  of  negligence  up- 
on the  part  of  defendant  being  responsible  for 
the  death  of  Jorgensen  was  necessarily  a 
question  of  fact  for  the  Jury.  As  there  were 
no  living  witnesses  to  the  accident,  the  ques- 
tion bad  to  be  determined  very  largely  from 
the  physical  conditions  found  to  exist  Im- 
mediately following  the  accident,  as  de- 
scribed by  witnesses  and  gleaned  from  certain 
exhibits,  whidi  the  record  shows  were  admit- 
ted In  evidence,  taken  in  connection  with  the 
testimony  of  wltuessea  concerning  a  state 
of  facts  existing  prior  to  the  accident  with 
reference  to  the  pipes  leading  from  the  di- 
gests to  the  blow-pit  tank.  There  was  evi- 
dence to  the  effect  that  the  acids  used  in  the 
cooking  of  the  wood  pulp  bad  a  corroding 
effect  upon  the  iron  pipes  leading  from  the 
digester  to  the  blow-pit  tank,  and  that  oc- 
casionally they  had  to  be  removed;  that 
about  a  month  prior  to  the  accident  the  pipe 
began  to  leak,  and  that  a  patch  was  placed 
upon  the  same  by  order  of  the  superintend- 
ent of  the  works ;  that  the  decedent  had  noth- 
ing to  do  with  the  care  of  the  pipes,  and  the 
same  were  so  situated  that  he  could  not 
readily  see  their  condition.  The  digester  Is 
shown  by  the  evidence  to  have  been  about 
40  feet  high  and  16  feet  in  diameter.  It  had 
a  capacity  of  16  cords  of  chipped  wood  and 
20,000  gallons  of  water  to  which  was  added 
sulphurous  add,  lime,  and  magneslte.  After 
the  digester  was  filled,  a  cover  was  bolted 
upon  the  top,  and  by  the  Introduction  of 
steam  a  temperature  of  320  degrees  Fahren- 
heit was  applied,  and  when  at  such  heat  the 
gauge  on  the  digester  would  indicate  a  pres- 
sure of  from  80  to  85  pounds  to  the  square 
Inch.  When  the  contents  of  the  digester  was 
sufficiently  cooked,  the  "cooker"  would  open 
the  valve  at  the  bottom  of  the  digester,  and 
permit  the  contents  to  be  discharged  into 
the  blow-pit  tank.     When  the  accident  oo- 


enrred  which  resolted  In  the  death  of  Jor- 
gensen, it  was  found  that  the  valve  was 
opened  about  two  inches,  from  which  the  Jury 
would  be  Justified  in  Inferring  that  Jorgen- 
sen had  begun  to  draw  off  the  contents  of 
the  digester.  The  pipe  exploded  near  the 
valve  and  at  the  point  where  the  patch  had 
been  placed  upon  the  pipe  about  a  month 
previous.  From  this  state  of  facts  the  Jury 
were  Justified  in  reaching  the  conclusion 
that  the  explosion  of  the  pipe  was  the  proxi- 
mate cause  of  the  death  of  Jorgensen,  and 
that  the  explosion  was  occasioned  by  the  de- 
fendant's negligence  in  continuing  to  use  a 
worn  and  defective  pipe  after  it  had  become 
aware  of  its  defective  condition.  While  we 
have  thus  briefly  gone  Into  the  evidence 
as  disclosed  by  the  record  upon  this  point, 
it  would  have  been  sufSdent  to  have  de- 
termined the  question  upon  the  technical 
point  raised  by  respondent,  that  ail  of  the 
evidence  la  not  before  this  court,  and  that, 
under  declsiona  of  this  court,  where  the  rec- 
ord discloses  such  a  state  of  facts,  this  court 
will  not  question  the  correctness  of  the  Bnd- 
Ings  of  the  trial  court  or  the  verdict  of  the 
Jury.  It  appears  from  the  record  that  the 
plaintiff,  as  part  of  his  case  to  establish 
negligence,  Introduced  certain  exhibits  tes- 
tified to  as  being  pieces  of  the  iron  pipe 
which  exploded.  It  Is  claimed  by  respondent 
that  these  plecea  of  pipe  constituted  very  ma- 
terial evidence  upon  the  question  of  appel- 
lant's negligence.  These  exhibits  have  not 
been  certified  to  this  court  as  part  of  the 
record  on  appeal,  and  hence  all  of  the  evi- 
dence upon  this  question  is  not  before  the 
court  Oomp.  Laws,  H  38G2,  8864;  State  T. 
Campbell,  20  Nev.  122,  17  Pac.  620;  State  ▼. 
Parsons,  7  Nev.  67;  State  v.  Bonds,  2 
Nev.  265. 

4.  Error  Is  assigned  In  the  following  In- 
structions given  by  the  court  to  the  Jury: 
"The  Jury  is  Instructed  that  no  person  or 
cori)oratIon  has  a  legal  tight  to  unnecessar- 
ily so  use  his  or  Its  own  property  as  to  en- 
danger the  physical  safety  of  another."  It 
Is  not  contended  that  this  is  an  erroneous 
statement  of  an  abstract  legal  principle. 
Even  If  we  were  to  concede  that  it  is  not 
strictly  applicable  In  the  present  case,  never- 
theless, we  think,  when  taken  In  connection 
with  other  Instructions  given,  the  Jury  could 
not  have  been  misled  by  It 

6.  The  giving  of  the  following  Instruction 
is  also  assigned  as  error:  "The  Jury  Is  in- 
structed that  fundamentally  it  Is  the  duty 
of  a  master  to  provide  a  safe  place  at  which 
or  In  which  his  servants  shall  work,  and,  If 
he  falls  to  do  so,  he  cannot  escape  reeponsi- 
blllty  for  such  failure,  unless  It  is  shown  that 
the  servant  himself  was  guilty  of  proximate 
negligence  In  the  assumption  of  obvious  and 
apparent  risks  which  resulted  in  the  Infliction 
or  sustalnment  of  his  injuries."  Concerning 
this  Instruction  appellant's  counsel  says: 
"This  Instruction  Is  unintelligible.  There  la 
no  such  thing  in  the  law  as  proximate  aeg-. 
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ligence,  neither  Is  there  such  thing  In  the 
law  as  negligence  In  the  assumption  of  ob- 
vious and  apparent  risks.  The  Instruction, 
therefore,  Is  an  erroneous  statement  of  the 
law.  Before  plaintiff  can  rccorer  In  a  suit  of 
this  character,  the  evidence  must  show  that 
the  negligence  of  the  defendatit  was  the 
proximate  cause  of  the  accident,  and  it  must 
not  show  any  negligence  on  the  part  of  plain- 
tiff contributing  as  a  proximate  cause  to 
the  accident."  It  Is  not  contended  In  the 
briefs  of  appellant  that  there  is  any  evidence 
in  this  case  which  involves  the  question  of 
contributory  negligence  upon  the  part  of  de- 
cedent; nor  do  we  think  there  Is  anything 
In  the  record  warranting  the  conclusion  that 
the  character  of  decedent's  employment  was 
such  that  an  accident  like  that  which  pro- 
duced his  death  was  ordinarily  and  usually 
Incident  to  such  employment,  and  that  he 
was  thei*efore  presumed  to  have  contracted 
with  reference  to  the  risk  or  hazard  of  such 
accidents.  While  we  agree  with  appellant's 
counsel  that,  so  far  as  our  knowledge  and 
research  goes,  and  with  the  light  of  respond- 
ent's brief,  "proximate  negligence"  Is  some- 
thing new  to  the  jurisprudence  of  personal 
damages,  nevertheless,  under  the  facts  of 
this  case,  we  are  unable  to  see  In  what  way 
this  Instruction  could  have  been  prejudicial 
to  the  defendant.  Conceding  that  there  may 
be  such  a  condition  AvhicU  could  appropriate- 
ly be  designated  as  "proximate  negligence," 
It  would  necessarily  be  a  condition  closely 
approaching,  but  which  could  hardly  be  said 
to  reach,  the  degree  of  negligence  itself.  An 
instruction,  the  effect  of  wliich  would  be  that 
something  less  than  negligence  upon  the  part 
of  the  person  injured  might  be  sufficient  to 
relieve  the  master  from  liability  for  tlie  lat- 
tcr's  negligence,  could  hardly  be  prejudicial 
to  a  defendant  In  any  case.  While  we  wish 
to  be  understood  clearly  as  not,  at  this  time, 
reconnnendlng  this  instruction  as  a  model  for 
use  in  any  cas(>,  nor  as  holding  tliat  It  Is  not 
erroneous,  we  do  hold  that  it  ct>uld  not  have 
prejudiced  defendant's  rights  in  this  case.  In 
this  connection  counsel  for  appellant  have 
not  been  any  more  «)nviucing  in  their  iirgu- 
ment  that  this  instruction  was  prejudicial 
to  defendant  than  has  counsel  for  respondent 
been  successful  in  fliiding  some  authority 
that  would  stand  sponsor  for  the  expression 
"proximate  negligence." 

5.  Error  is  assigned  In  the  refusal  of  the 
trial  court  to  give  the  following  instruction : 
"There  is  no  evidence  in  this  case  tending 
to  prove  that  (Ji'orge  Jorgeiuscn  was  in  tlie 
liablt  of  saving  liis  wages,  or  whether  he  was 
in  the  habit  of  spending  all  his  earnings,  or 
whether  he  ever  contributed  toward  the  sup- 
port of  or  to  his  father  and  mother,  or  either 
of  them,  or  whether  the  father  or  mother, 
or  either  of  them,  ever  had  any  reasonable 
expectation  of  receiving  aid  from  him. 
Therefore,  If  you  find  a  verdict  In  favor  of 
the  plaintiff,  ,vou  nmst  limit  the  amount  of 
damages  to  a  merely  nominal  sum."    The  re- 


fusal to  give  this  Instnictlon  was  held  error 
In  the  case  of  Burk  v.  Areata,  etc.,  Ry.  Co.. 
12.5  Cal.  .S«5,  .W  Pac.  1065,  73  Am.  St.  Rep.  .'52. 
and  It  Is  contended  that  It  la  the  established 
law  of  the  state  of  California  applicable  to 
facts  such  ns  it  Is  claimed  the  record  in  this 
case  dl8<-loHes,  and,  being  the  law  of  Cali- 
fornia, the  courts  of  this  state  are  bound  by 
it.  Action  was  brought  in  the  Burk  Case, 
supra,  for  the  collateral  heirs,  two  brothers 
and  a  sister  of  decedent.  This  same  Instruc- 
tion was  requested  (by  the  leading  counset 
for  appellant  In  this  case)  In  the  case  of 
Illllebrand  v.  Standard  Biscuit  Co.,  139  Cal. 
•2Xr  237.  73  Pac.  163,  and  Its  refusal  sus- 
tained. In  the  latter  case  action  was  brought 
for  the  benefit  of  the  father  and  mother  for 
the  death  of  their  daughter,  occasioned  b.v 
the  negligence  of  the  defendant.  Standard 
Biscuit  Company.  In  the  Hiilebrand  Case, 
supra,  the  court,  after  distinguishing  the 
two  cases  upon  the  facts,  said :  "Moreover, 
In  the  latter  case  (125  Cal.  364,  57  Pac.  104!.'). 
73  Am.  St.  Rep.  52)  the  action  was  brought 
by  collateral  relatives  who  under  no  circum- 
stances could  have  any  legal  right  to  pecu- 
niary aid  from  the  deceased,  while  parents 
may  have  the  legal  right  to  financial  support 
from  a  child,  and  at  any  time  during  Its 
life."  This  case  was  not  cited  to  this  court, 
but  we  think  It  sutHclently  answers  appel- 
lant's contention.  See,  also,  the  case  of  In 
re  California  Nav.  &  Imp.  Co.  (D.  C.)  110  Fed. 
070,  077. 

6.  Defendant  also  requested  the  following 
Instruction,  the  refusal  to  give  which  la  as- 
signed as  error:  "There  Is  no  evidence  In 
this  case  that  the  deceased  had  any  expectan- 
cy of  life  beyond  the  day  of  his  death,  or 
that  the  father  and  mother  of  the  deceased 
have,  or  either  of  them  has,  an  exi)ectancy 
of  life  beyond  the  time  of  this  trial.  There- 
fore you  are  Instructed  that.  In  the  event  of 
j'our  finding  for  the  plaintiff,  you  must  limit 
the  amount  of  damages  to  a  merely  nominal 
sum."  If  there  was  any  evidence  at  all  In 
the  case  which  the  Jury  could  consider  as 
going  to  the  question  of  the  expectancy  of 
life  of  decedent,  this  Instruction  would  not  l)e 
proper.  The  mere  fact  that  decedent  was 
shown  to  be  a  man  of  only  about  80  years  of 
age,  and  was  upon  the  day  of  his  death  per- 
forming, and  for  a  long  time  prior  thereto 
had  been  performing,  manual  labor  for  which 
he  was  receiving  good  wages,  was  some  evi- 
dence, to  say  the  least,  upon  which  the  Jury 
could  conclude  he  had  some  expectancy  of 
life  be.vond  the  day  of  his  death.  Louisville, 
etc.,  R.  Co.  V.  Morgan,  114  Ala.  449,  22 
South.  20;  Beems  v.  Chicago,  etc.,  R.  Co., 
07  Iowa.  4.3.">.  26  X.  W.  093. 

7.  The  last  contention  urged  by  appellant's 
counsel  Is  that  the  Jury  awarded  excessive 
damages.  The  amount  of  damages  which  tlie 
plaintiff  is  entitled  to  recover  Is  governed  liy 
the  law  of  California.  However,  the  only  ma- 
terial i)0lnt  of  difference  between  the  laws  of 
the  two  states  Is  in  regard  to  exemplanr  dam~ 
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ages,  which  a  Jury  In  this  state,  In  a  proper 
case,  is  authorized  to  Impose.  The  trial  court 
properly  Instructed  the  Jury  that  they  could 
not  consider  exemplary  damages  In  render- 
ing their  verdict ;  hence,  no  part  of  this  judg- 
nieut  can  be  regarded  as  punitive.  Lange  v. 
Scboettler,  115  Cal.  388,  47  Pac.  139 ;  Monro 
V.  Pacific  Coast  D.  &  B.  Co.,  84  Cal.  61B,  24 
Pac.  303,  18  Am.  St.  Rep.  248;  Morgan  v. 
Southern  Pacific  Co.,  85  Cal.  510,  30  Pac.  603, 
17  L.  E.  A.  71,  29  Am.  St.  Rep.  143.  All  that 
counsel  for  respondent  has  to  say  in  his  brief 
upon  the  question  of  whether  or  not  the  dam- 
ages are  excessive,  outside  of  bis  contention 
that  the  jury  could  impose  exemplary  dam- 
ages. Is  found  In  the  following  extract:  "The 
evidence  Is  amply  sufficient  to  Justify  the  ver- 
dict and  Judgment,  and  that  without  even 
considering  the  phase  of  exemplary  damages. 
The  amount  awarded,  $10,000,  is  compara- 
tively a  small  damage  to  pay  for  a  human 
life  lost  through  gross  negligence  of  an  em- 
ployer. Is  but  oue-tblrd  of  the  amount  de- 
manded, and  was  fixed  by  the  legally  omstl- 
tuted  authority,  the  Jury."  Whether  or  not 
$10,000  Is  a  large  or  a  small  damage  to  pay 
for  a  human  life  depends  entirely  upon  the 
facts  of  a  given  cose.  In  one  sense  no 
amount  of  money  might  compensate  for  a  hu- 
man life,  but  the  law  only  looks  at  the  ques- 
tion from  the  point  of  actual  monetary  dam- 
age sustained  by  the  person  for  whose  bene- 
fit the  action  Is  brought,  and  not  that  Infllct- 
«d  upon  the  decedent.  Redfleld  v.  Oakland, 
•etc.,  R.  Co.,  110  Cal.  277,  42  Pac.  822.  Where 
more  than  nominal  damages  Is  claimed,  such 
damages  must  be  determined  very  largely  up- 
on questions  of  relationship  and  dependency 
existing  between  the  decedent  and  the  bene- 
ficiary at  the  time  of  the  death.  The  amount 
of  damage  alleged  cannot  be  taken  by  the 
Jury  Into  consideration  In  estimating  the 
award,  excepting  in  so  far  as  it  fixes  a  maxi- 
mum beyond  which  the  Jury  may  not  go.  The 
Jury  must  be  governed  by  the  evidence  under 
proper  instructions,  and.  If  it  renders  a  verdict 
for  an  amount  manifestly  in  excess  of  any- 
thing which  the  facts  of  the  case  would  war- 
rant, it  is  the  duty  of  the  court  to  modify  or 
set  it  aside.  The  Jury  were  elaborately  in- 
structed upon  the  law  that  should  govern 
them  in  determining  the  amount  of  damages 
to  which  the  plaintiff  would  be  entitled  in 
the  event  they  found  in  plaint!  firs  favor. 
Without  setting  out  these  Instructions,  we 
think  it  sufficient  to  say  they  substantially  co- 
incide with  the  law  as  declared  by  the  courts 
•of  California.  In  the  recent  case  of  Sneed  v. 
Marysvllle  Gas,  etc.,  Co..  149  Cal.  704,  710, 
87  Pac.  37C.  378,  the  Supreme  Court  of  Cali- 
fornia, discussing  the  measure  of  damages  In 
cases  of  this  kind,  said :  "With  regard  to  the 
measure  of  damages,  in  view  of  the  argument 
made,  and  of  the  probability  of  another  trial, 
it  Is  proper  to  say  that  it  is  definitely  settled 
that  under  our  statute  the  damages  to  be  re- 
covered for  an  injury  causing  death  are  al- 
ways limited  to  the  pecuniary  loss  suffered 


by  the  heirs  of  the  person  killed  by  reason 
of  his  death.  Munro  v.  Dredging  Co.,  84  Cal. 
515,  24  Pac.  303, 18  Am.  St  Rep.  248;  Morgan 
V.  Southern  Pacific  Co.,  95  Cal.  510,  30  Pac. 
603,  17  L.  R.  A.  71,  29  Am.  SL  Rep.  143;  Pep- 
per V.  Southern  PaclSc  Co.,  105  Cal.  401,  38 
Pac.  974 ;  Green  v.  Southern  Pacific  Co.,  122 
Cal.  566,  55  Pac.  577 ;  Wales  v.  Pacific  B.  M. 
Co.,  130  Cal.  523,  62  Pac.  032,  1120;  Keast 
V.  Santa  7sabel,  etc.,  Co.,  136  Cal.  200,  68  Pac. 
771;  Dyas  v.  Southern  Pacific  Co.,  140  Cal. 
308,  78  Pac.  972 ;  Hlllebrand  v.  Standard  B. 
Co.,  139  Cal.  286,  73  Paa  163.  We  think  it 
may  be  further  said  that  this  pecuniary  loss 
may  be  either  a  loss  arising  from  the  depriva- 
tion of  something  to  which  such  heirs  would 
have  been  legally  entitled  if  the  person  had 
lived  or  a  loss  arising  from  a  deprivation  of 
benefits  which,  from  all  the  circumstances  of 
the  particular  case,  it  could  be  reasonably  ex- 
pected such  heirs  would  have  received  from 
the  deceased  had  his  life  not  been  taken, 
although  the  obligation  resting  on  him  to 
bestow  such  benefits  on  them  may  have  been 
a  moral  obligation  only.  8  Am.  &  Eng.  Encyc, 
of  Law  (2d  Ed.)  pp.  922, 939 ;  13  Cyc.  of  Law  & 
Pro.  p.  367 :  Redfleld  v.  Oakland  C.  &  Ry.  Co., 
110  Cal.  288,  42  Pac.  822;  3  Sutherland  on 
Damages  (3d  Ed.)  f  1272,  p.  3736,  |  1273,  p. 
3740."  In  the  case  of  Lange  v.  Schoettler,  115 
Cal.  388,  390, 47  Pac.  139,  the  court  said :  "On- 
ly such  damages  can  be  recovered  as  the  statute 
authorizes,  and,  in  the  absence  of  an  express 
provision  authorizing  a  different  mle,  the 
only  damage  allowed  Is  the  probable  value 
of  the  life  to  those  in  whose  behalf  the  ac- 
tion Is  brought  Of  course,  this  cannot  In- 
clude any  grievance  personal  to  the  deceased 
or  any  damage  allowed  in  the  Interest  of  the 
people  as  punishment  The  relatives,  or  the 
representative  In  their  I>ehalf,  can  recover  the 
value  of  that  which  they  have  lost  through 
the  wrongful  act  of  the  defendant  and  noth- 
ing more.  It  Is  true,  in  the  case  of  a  mother 
or  a  wife,  the  Jury  have  been  allowed  to  con- 
sider the  fact  that  they  were  deprived  of  the 
comfort  society,  and  protection  of  a  son  or 
husband,  but  It  has  been  always  held  that 
this  was  in  strict  accordance  with  the  rule 
that  only  the  i)ecuniary  value  of  the  life  to 
the  relatives  could  be  recovered.  The  prob- 
able comfort,  society,  and  protection  of  the 
deceased  had  some  pecuniary  value.  The 
rule  for  computing  damages  In  section  377  is 
expressly  made  applicable,  and  no  doubt  it 
was  thus  left  In  the  Judgment  of  the  Jury 
because  all  the  elements  upon  which  the  esti- 
mate of  pecuniary  loss  was  to  be  based  were 
problematical.  The  comfort,  society,  and  pro- 
tection, as  well  as  the  support  which  is  to  l>e 
estimated,  is  only  something  which  might 
have  been.  The  age,  character,  disposition, 
and  health  of  the  deceased  were  all  to  be  tak- 
en into  consideration.  Everything  is  uncer- 
tain and  indefinite.  Therefore  it  is  left  to 
the  Jury  to  s<ny  what  they  deem  Just,  and  if 
they  hare  not  made  tbelr  estimate  upon  a 
wrong  basis,  and  have  not  acted  under  the 
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influence  of  paselon  or  prejudice,  their  Judg- 
ment is  final."  In  Morgan  v.  Soutliem  Pa- 
cific Co..  a5  Cal.  501,  508,  30  Pac.  (JOl,  602, 
the  court  said:  "There  is  no  absolute  rule 
in  such  a  case;  and  about  all  that  can  be 
ftafely  said  on  the  subject  may  be  found  in 
the  opinion  of  the  court  in  Aldrich  v.  Palmer, 
24  Cat.  513,  and  the  cases  there  cited.  The 
general  conclusion,  as  nearly  as  can  be  formu- 
lated. Is  as  there  stated,  namely:  That  a 
verdict  will  not  be  disturbed  because  exces- 
sive, unless  the  amount  of  the  damages  is  ob- 
viously so  disproportionate  to  the  injury  prov- 
ed as  to  Justify  the  conclusion  that  the  ver- 
dict is  not  tlie  result  of  the  cool  and  dispas- 
sionate discretion  of  the  Jurj'."  Redfleld  v. 
Oakland,  etc.,  Ry.  Co.,  110  Cal.  286,  42  Pae. 
822. 

The  general  rule  governing  appellate  courts 
in  cases  of  this  kind  is  concisely  stated 
in  Cyo.  as  follows:  "While  the  general 
rule  is  that  the  recovery  must  be  confined 
to  strictly  pecuniary  damages,  the  Jury  are 
not  bound  by  any  fixed  and  precise  rules 
in  estimating  the  amount  of  damages,  save 
by  the  statutory  limit,  where  such  limit  ex- 
ists, but  may  give  compensation  for  all  In- 
juries, proceeding  from  whatever  source, 
and  their  discretion  In  fixing  the  amount  of 
damages  should  not  be  interfered  with  by 
the  court,  unless  it  has  been  palpably  abused. 
The  rule  has  sometimes  tteen  thus  stated: 
To  Justify  Interference  by  the  court  with 
the  verdict  of  the  Jury,  it  must  appear  that 
some  rule  of  law  has  been  violated,  or  else 
that  the  verdict  is  so  excessive  or  grossly 
Inadequate  as  to  indicate  partiality,  pas- 
sion, or  prejudice  in  the  minds  of  the  Jurors. 
•  *  •  However,  the  discretion  of  the  Jury 
in  awarding  damages  Is  under  the  control  of 
the  court,  and  damages  out  of  all  propor- 
tion to  the  actual  earnings  of  the  deceased 
or  to  any  reasonable  expectation  of  pecuniary 
lieneflt  from  him  will  not  he  allowed;  and, 
where  the  circumstances  of  the  case  or  the 
evidence  produced  indicate  that  the  verdict 
was  the  result  of  bias,  prejudice,  or  gross 
overestimate,  the  courts  have  not  hesitated 
to  set  such  verdict  aside.  The  courts  have 
shown  less  hesitation  in  setting  aside  the 
verdict  wliere  the  action  is  brought  for  the 
benefit  of  next  of  kin  not  dependent  upon  the 
dot-cased  than  where  the  action  Is  for  the 
iMMieflt  of  the  widow  or  children,  and,  where 
the  amount  awarded  is  clearly  In  excess 
of  the  expectation  of  pecuniary  benefit  to  be 
derived  from  deceased  by  such  next  of  kin, 
the  Judgment  will  be  reversed."  13  Cyc.  pp. 
375-379,  and  authorities  cited.  In  8  Am.  & 
Kng.  Kncyc.  of  Law  (2d  EM.)  922,  the  rule 
governing  recovery  for  death  of  an  adult  son 
is  thus  stated:  "When  the  action  Is  by  a 
parent  for  the  death  of  an  adult  son,  sub- 
stantial damages  are  recoverable  only  by 
showing  that  the  deceased  had  been  of  actu- 
al pecuniary  benefit  to  his  parent,  or  that 
such  benefit  might  be  reasonably  expected 
by  the  continuance  of  his  life,  the  reasonable 


character  of  such  expectation  to  appear  from 
the  facts  in  evidence.  Otherwise,  only  nom- 
inal damages  may  be  recovered."  Tiffany, 
in  his  work  Death  by  Wrongful  Act,  says: 
"The  proper  measure  of  damages  is  the  pres- 
ent worth  of  the  amount  which  it  is  reasona- 
bly probable  the  deceased  would  have  con- 
tributed to  the  support  of  the  parent  during 
the  latter's  expectancy  of  life,  in  proportion 
to  the  amount  he  was  contributing  at  the 
time  of  his  death,  not  exceeding  his  ex- 
pectancy of  life,  though  It  would  seem  that 
the  rule  is  not  to  be  applied  with  mathemat- 
ical strictness,  and  that  the  Jury  may  prop- 
erly take  into  consideration  the  increasing 
wants  of  the  parent,  and  the  increasing  abili- 
ty of  the  child  to  supply  them.  In  Hutchins- 
V.  St.  Paul,  M.  &  M.  Ry.  Co.,  44  Minn.  5, 
46  N.  W.  79,  it  was  said:  'The  proper  es- 
timate can  usually  he  arrived  at  with  ap- 
proximate accuracy  by  taking  into  account 
the  calling  of  the  deceased,  and  the  incmne- 
derived  therefrom,  his  health,  age,  talents, 
habits  of  industry,  his  success  in  life  in  the 
past,  as  well  as  the  amoant  of  aid  in  money 
or  services  which  he  was  accustomed  to  fur- 
nish the  next  of  kin,  and,  if  the  verdict  Is 
greatly  in  excess  of  the  sum  thus  arrived  at. 
the  court  will  set  it  aside  or  cut  it  down.' " 
Section  168,  p.  211.  In  notes  to  sections  168^ 
and  108  the  author  sets  forth  a  brief  ref- 
erence to  30  or  more  decisions  showing  "the 
application  of  the  rules  in  actions  for  the 
death  of  adult  children,  particularly  with 
reference  to  the  amount  of  the  verdict."  In 
the  cases  referred  to  the  nearest  approach 
to  a  judgment  as  large  as  that  given  in  this 
case  is  that  of  Little  Rock,  etc.,  Ry.  Co.  ▼. 
Voss  (Ark.)  18  S.  W.  172.  where  It  was  held 
that  a  Judgment  for  $6,500  was  not  exces- 
sive upon  a  showing  that  the  deceased  con- 
tributed to  the  support  of  his  mother  and  her 
invalid  daughter,  who  belonged  to  her  fam- 
ily, $30  to  $50  a  month,  and  gave  iiis  sister 
$5  to  $20  per  month  -when  necessary.  He 
was  healthy,  and  his  expectancy  of  life  was 
321^  years,  and  he  earned  from  $100  to  $150 
a  month.  His  mother  was  50  years  old,  and 
and  her  expectancy  was  14%  years.  His 
sister  was  1ft  years  old.  and  her  expectancy 
42  years.  In  the  case  of  O'Callaghan  v.  Bede, 
84  Cal.  489,  24  Pac.  209,  where  it  was  shown 
that  deceased  was  23  years  old,  of  good  hab- 
its, and  the  sole  support  of  his  mother  and 
her  minor  children,  to  whom  he  gave  from 
$40  to  $.")0  per  month,  a  verdict  for  $3,000 
was  held  not  excessive.  In  every  other  case 
cited  by  the  author  the  duniages  allowed 
were  less  than  half  that  allowed  in  this 
case,  and,  with  possibly  one  exception,  in 
every  case  there  was  a  showing  of  substan- 
tial contribution  to  the  sn|)port  of  the  par- 
ent. In  the  case  of  Hutchins  v.  St.  Paul, 
etc.,  Ry.  Co.,  44  Minn,  5,  46  N.  W.  70,  from 
which  the  author  quotes  in  his  text,  a  ver- 
dict for  $3,500  was  reduced  to  $2,000  upon 
a  showing  that  the  deceased  did  not  contrib- 
ute in  excess  of  lo^.n^jr^year  to  his  mother. 
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whose  expectancy  of  life  was  7V4  years. 
While  It  caunot  be  said  that  a  Judgment  in 
one  case  is  a  proper  criterion  for  a  Judgment 
in  another,  and  while  each  case  must  be  con- 
sidered from  its  own  facts  and  circumstances 
established  by  proof,  and  while  a  very  large 
latitude  is  allowed  the  Jury  In  the  estimate 
of  duiuaires,  nevertheless,  If  the  award  of 
damages  is  obviously  so  disproportionate  to 
the  injury  proved  us  to  justify  the  conclu- 
sion that  the  verdict  is  not  the  result  of  the 
cool  and  dispassionate  discretion  of  the  Ju- 
ry, siuli  Jvulgnient  must  be  set  aside  or  else 
so  mwlitled  as  to  bring  it  within  such  a  limit 
as  the  proofs  might  Justify. 

In  this  case  the  only  facts  established  by 
the  record  whic-li  tlie  jury  could  consider  in 
its  estimate  of  dnnuiKes  were  that  the  de- 
cedent at  the  time  of  his  death  was  alraut 
.10  years  of  age ;  that  he  was  earning  at  the 
time  of  his  death  $3  a  day;  that  he  had 
been  in  this  country  about  7  years  and  had 
been  employed  at  various  places ;  that  he  had 
on  deposit  in  bank  at  the  time  of  his  death 
$462.12;  that  he  left  survlvlug  him  a  father 
and  mother,  residents  and  subjects  of  the 
kingdom  of  Denmark,  of  the  ages,  respective- 
ly, of  08  and  58  years.  There  was  no  proof 
as  to  the  expectancy  of  life  of  any  of  said  iwr- 
tles  outside  of  the  mere  fact  of  their  ages, 
to  which,  of  course,  the  Jury  could  apply 
their  general  knowledge.  There  was  no  proof 
whatever  of  the  condition  of  health  of  either 
of  said  beneflciaries,  nor  of  the  dwedent,  ex- 
cept that  which  mi^ht  be  gleaned  from  the 
&ct  of  his  being  able  to  engage  in  remuner- 
ative employment.  There  is  no  proof  from 
whence  dec-easetl  derived  the  money  left  by 
him  In  the  bank — ^whether  It  was  savings 
from  bis  wages,  or  was  derived  from  some 
other  source,  is  purely  siieculative.  There  Is 
no  pKK)f  that  during  his  seven  years  of  resi- 
dence In  this  country  he  ever  contributed  a 
dollar  to  the  support  of  his  parents,  or  ever 
made  them  a  gift  of  money  or  anything  of 
value,  nor  is  there  any  proof  that  the  parents 
of  decedent  were  ever  in  need  of  assistance 
from  decedent  or  Ukly  to  be  in  need  of  such. 
In  fact,  there  Is  no  evidence  whatever  of  their 
condition,  either  present  or  prospective,  in 
the  case.  There  is,  however,  no  presumption 
that  the  parents  are  possessed  of  property 
sufficient  to  supitort  them  in  their  declining 
years.  Of  all  the  cases  Involving  damages 
for  the  death  of  an  adult  child  to  which  our 
attention  has  been  directed,  and  of  the  many 
others  we  have  examined,  but  few  approach, 
and  none  equal,  this  case  in  the  amount  of 
damages  awarded,  and  with  the  possibility 
of  one  exception,  where  the  facts  as  disclosed 
upon  the  trial  may  not  have  been  fully  re- 
ported in  the  case  (Webb  v.  D.  &.  R.  G.  Ry. 
Co.,  7  Utah,  363,  2C  Pac.  081),  none  appear  so 
deficient  In  proof  of  actual  damage.  Kven 
though  the  statute  allows  the  Jury  great  lat- 


itude In  fixing  an  award  of  damages  in  cases 
of  this  kind,  which  courts  will  not  disturb 
excepting  in  extreme  cases,  nevertheless  the 
Judgment  must  be  for  an  amount  which  un- 
der the  evidence  adduced  is  Just.  In  this 
case  we  are  Impelled  to  conclude  that  In 
view  of  the  evidence  the  Judgment  Is  exces- 
sive. We  have  decided  to  reverse  the  judg- 
ment and  grant  a  new  trial,  unless  resiK>ndunt 
shall  consent  to  a  modification  of  the  Jud.7- 
raent  to  the  sum  of  $3,000,  and,  if  such  con- 
sent is  filed,  the  Judgment  to  be  modified  ac- 
cordingly and  as  modified  affirmed. 

Before  concluding  this  opinion,  we  think 
it  proper  to  here  take  notice  of  the  character 
of  briefs  which  appellant's  counsel  have  filed 
in  this  case  In  so  far  as  they  contain  certain 
references  and  allusions  which  tend  to  re- 
flect uiM>n  the  judge  who  presided  at  the  trial 
of  this  case.  These  allusions  are  In  the 
main  based  uiwn  matters  entirely  foreign  to 
anything  which  appears  in  the  record,  and, 
in  so  far  as  It  Is  claimed  they  are  justified 
by  the  record,  we  have  no  hesitancy  in  say- 
ing they  are  without  Justification.  Counsel 
have  not  attacked  In  their  briefs  a  single 
ruling  of  the  trial  court  upon  questions  of 
the  udmissibility  of  testimony  to  which  they 
excepted  at  the  time  of  the  trial,  and  his  rul- 
ings ujion  instructions  we  have  In  this  opin- 
ion sustained.  Tbe  matter  in  the  briefs  to 
which  we  refer  we  regard  as  a  breach  ot 
professional  propriety.  We  deem  the  refer- 
ences sutHcientiy  censurable  to  require  that 
appellant's  coiuisel  expunge  from  tbe  said 
briefs  all  references  to  the  conduct  of  the 
trial  Judge  comprised  in  the  last  four  sen- 
tences of  the  last  paragraph  of  their  open- 
ing brief  and  all  of  paragraph  0  of  their  re- 
ply brief,  and,  until  such  objectionable  mat- 
ter shall  be  expunged,  counsel  for  appellant 
shall  not  be  beard  further  in  this  case  ei- 
ther in  this  court  or  in  the  lower  court. 
Precedent  is  not  needed  to  support  this  or- 
der, but  the  same  may  be  found  In  the  fol- 
lowing authorities:  Sears  v.  Starbird,  75 
Cal.  iil,  16  Pac.  531,  7  Am.  St.  Kep.  124; 
Priedlander  v.  Summer,  61  Cal.  116;  Long- 
Bell  Lumber  Co.  v.  Newell  (Okl.)  91  Pac.  CO". 

Kor  the  reasons  heretofore  given,  it  Is  or- 
dered that,  unless  counsel  for  respondent 
shall  within  10  days  from  the  receipt  of  a 
copy  of  this  opinion  and  order  file  in  this 
{^)urt  and  cause  written  consent  that  the 
Judgment  be  modified  by  reducing  the  same 
to  the  sum  of  $3,000,  such  judgment  is  re- 
versed and  n  new  trial  onlered.  In  the  event 
such  written  consent  is  filed,  it  Is  the  order 
that  the  judi;ment  be  modified  accordingly 
by  reducing  tlie  same  to  the  sum  of  $3,000, 
and  tlie  order  denying  a  motion  for  a  new 
trial  be  affirmed. 

TALBOT,  C.  J.,  and  SWEEXET,  J,  con- 
cur. 
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TUnnS  V.  ROBERTS. 

(Supreme  Court  of  Colorado.    July  1.  1007. 

Rehearing  Penied  Xov.  4,  1007.) 

1.  Watkrs  and  Water  Courses— Irrigation 
— Appropriation  of  Water. 

D.,  having  eicavated  an  irrigation  ditch 
drawing  water  from  a  natural  stream,  abandon- 
ed tile  liind,  of  which  defendant  sub.se<iuently 
took  passession,  after  which  defcndiint  made  use 
of  water  flowing  in  the  ditch  by  the  construc- 
tion of  certain  laterals.  Held,  that  defendant 
having  made  no  appropriation  of  water  from 
the  stream,  and  having  ac<iuired  no  rights  from 
1).  by  conveyance,  approi)riation,  or  otherwise, 
his  right  to  water  was  measured  by  the  quantity 
he  diverted  from  the  ditch  through  the  laterals 
constructed  and  applied  to  a  beneficial  use  be- 
fore plaintiff's  appropriation  of  water  in  the 
stream  for  the  irrigation  of  his  land. 

[pjd.  Note. — For  case.s  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  $  152.] 

2.  Appeal— Equity— Review  ok  Evidence. 

Where,  in  an  equity  suit,  an  exception  was 
reserved  to  the  judgment  and  properly  pre- 
served, the  evidence  as  a  whole  was  reviewable 
to  determine  whether  it  sustained  the  judgment, 
though  no  objection  was  interposed  to  its  recep- 
tion. 

[Ed.  Note. — For  case.s  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  8  IJWO.] 

3.  Same— Motion  for  a  New  Trial— Neces- 
sity. 

A  motion  for  a  new  trial  and  a  request  for 
findings  different  from  those  given  in  an  e<iuity 
suit  is  necessary  for  a  review  of  evidence  on 
appeal  only  where  the  court  ha.s  referred  issues 
to  a  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §$  1727,  1728.1 

4.  Same— Theory  of  Cause— Issues— Repli- 
cation. 

Where  a  cause  was  tried  on  the  theory  that 
the  matters  alleged  in  a  <TOKs-c«)mplaint  were  in 
issue,  it  w^as  too  late  to  raise  the  objection 
for  the  first  time  on  apjieal  that  such  matters 
were  not  traversed  by  a  replication. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error.  S8  lOSiJ-ltXil.] 

5.  Damages— Waters  and  Water  Courses — 
Irrigation— On.sTRUcTioN  or  Flow. 

In  a  suit  for  the  obstruction  of  the  flow 
of  water  for  irrigation  to  which  plaintiff  claim- 
ed himself  entitled,  by  reason  of  which  his  crops 
were  damaged,  the  measure  of  damages  was  the 
difference  between  the  amount  realized  from  the 
crops  and  the  amount  that  would  have  been  real- 
ized had  water  been  furnished,  less  the  cost  of 
raising,  harvesting,  marketing,  etc. 

Apiieal  from  District  Court.  Summit  Coun- 
ty;  Frank   W.  Owers,  Judge. 

.A.ction  by  Avery  Tubbs  ngniiist  D.  T. 
Roberts.  From  a  judgment  for  defendant, 
plaint  iff  appeals.     Reversed   and  remanded. 

On  June  21,  1002,  npi>ellant,  j)Iaiutift  be- 
low, instituted  this  action  in  the  district 
court  of  Sumiiiit  county  against  the  aitpellee, 
defendant  below,  praying  for  an  injunction 
and  other  relief,  on  the  ground  that  appellee 
was  unlawfully  diverting  water  from  a  cer- 
tain ditch  which  the  plaintiff  had  construct- 
ed, and  which  he  had  been  us'ng  for  many 
years  as  an  irrigating  ditch.  It  is  averred 
in  the  complaint  that  in  1S.SS  the  plalntlft 
began  tlie  construction  of  a  certain  ditch, 
particularly  describing  the  same,  which  he 
completed   on    the    21st    day    of    Novemljer, 


1890;  that  he  Is  the  owner  of  certain  tracts 
or  lots  of  ground  through  which  the  stream, 
tapped  by  this  ditch,  runs,  and  that  the 
water  conducted  through  this  ditch  was  used 
to  Irrigate  this  land,  amounting  to  some- 
thing more  than  130  acres ;  that  on  the  com- 
pletion of  the  ditch  he  jiosted  at  the  head- 
gate  a  uoti**  in  which  he  asserteil  the  right 
to  take  44K>  Inches  of  water  from  South 
Acorn  creek ;  that  he  filed  with  the  county 
recorder  a  certificate  of  hx-ntion  of  the  ditch, 
as  required  by  the  then  existing  law.  and 
that,  from  completion  of  the  ditch  on  No- 
vember 21.  1890,  until  June  4,  1!M)2.  he  had 
contlnuousl.v  used  the  water  so  api)roprIated 
through  said  ditch  for  Irrigating  the  lands 
descrllMKi;  that  on  the  4th  day  of  June.  11MI2, 
appellee  Roberts,  designing  to  Injure  the 
plaintiff  and  without  any  right  so  to  do.  en- 
tered upon  plaintiff's  land  at  a  imliit  alM>ut 
100  yards  above  the  head  of  plaintiff's 
ditch,  -where  the  same  takes  water  from 
South  Acorn  creek,  and  constructed  a  ditch 
from  said  point  above  plaintiff's  ditch,  where- 
by he  diverted  the  waters  of  said  creek 
from  such  point  above  to  a  point  below 
plaintiff's  ditch  for  the  purirase  of  using  for 
his  own  profit  and  lieneflt  the  waters  be- 
longing to  the  plaintiff;  that,  by  reason  of 
the  acts  of  the  defendant,  the  plaintiff  was 
deprived  of  the  water  he  had  been  accustom- 
ed to  use,  and  that  his  crops  had  been  great- 
ly damaged  thereby.  To  this  complaint  the 
defendniit  interiiosed  an  answer  and  cross- 
complaint.  The  answer  denies  everj-  allega- 
tion contained  lu  the  complaint,  except  the 
construction  of  the  ditch  by  Roberts,  as 
set  forth  in  the  complaint.  In  his  second 
defense  ami  cross-couiplalnt  the  defendant  al- 
leges that  he  is  the  owner  lu  fee  simple  and 
In  |)os.sesslou  of  certain  described  lots  and 
parcels  of  land,  and  has  been  in  the  lawful 
and  exclusive  iH>ssessiou  of  said  premises 
continuously  since  the  early  part  of  the  year 
IHSS.  He  further  alleges  that  lu  the  year 
1883  one  J.  Q.  Davis  was  In  the  lawful  oc- 
cupancy, use,  and  enjoyment  of  said  premises, 
and  that  In  that  year  he  commence<l  the  con- 
struction of  a  ditch  from  the  natural  stream 
called  Acorn  creek,  flowing  through  or  near 
said  premises,  of  which  South  Acorn  creek, 
mentioned  in  the  complaint.  Is  the  principal 
constituent,  -Nvitli  which  to  apply  the  water 
of  said  .Vcorn  creek  to  the  Irrigation  of  said 
premises,  and  commenced  to  use  the  water 
for  domestic  purjxises,  and  continued  to  use 
water  for  such  purposes  during  the  years 
188;{  to  1888,  Inclusive,  when,  in  1888,  the 
said  Davis  bargained  and  sold,  conveyed,  and 
delivered  o%'er  to  the  defendant  his  iiosses- 
slon  and  right  of  iKJssession  of  said  prem- 
ises, his  buildings,  fences,  and  other  Im- 
provements, and  also  the  ditch  improvement 
and  the  irrigation  use  right  and  the  domestic 
use  right  aforesaid  for  the  use  by  hitn  upon 
said  premises  by  means  of  said  ditch  and 
otherwise  of  the  natural  stream,  and  that  the 
defendant  took  over  from  said  veudorDayls 
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the  said  premises  and  water  uses,  and  suc- 
ceeded him  In  possession  and  enjoyment  of 
the  same,  and  that  he  now  has  the  fee-simple 
title  to  said  premises.  It  is  further  alleged 
that  In  1885  Davis  made  out  a  certificate  for 
a  water  claim  which  was  duly  filed  with  the 
county  recorder.  In  which  the  course  of  the 
ditch  was  set  out  by  metes  and  bounds,  and 
that  the  capacity  of  the  ditch  was  stated 
to  be  4V!i  cubic  feet  per  second,  and  that 
said  ditch  reached  the  premises  above  de- 
st^ribed;  that  his  lands  are  agricultural  and 
pasture  lands,  and  that  since  he  has  lived 
on  his  land  he  has,  from  year  to  year,  used 
this  water  to  Irrigate  from  25  to  50  acres 
of  this  land,  and  that  Davis  before  him  had 
farmed  and  Irrigated  from  20  to  30  acres; 
that  the  Davis  ditch  was  the  oldest  ditch,  and 
that  he  succeeded  to  all  of  Davis's  rights; 
that  he  has  been  greatly  damaged  by  the  use 
of  the  water  by  plaintiff,  and  claims  dam- 
ages and  prays  a  perpetual  Injunction  against 
plaintiff.  To  this  answer  and  cross-complaint 
plaintiff  filed  his  replication,  denying  that 
Roberts  ever  purchased  or  acquired  any  wa- 
ter rights  from  Davis,  or  any  ditch  right; 
denies  that  Davis  lived  on  the  lands  now 
claimed  by  Roberts  in  1888  and  1880;  de- 
nies that  Davis  ever  used  the  water  for 
domestic  purposes,  or  that  he  ever  used  50 
Inches  of  water  for  domestic  purposes,  or 
any  other  amount,  or  200  Inches  for  irrigat- 
ing purposes,  or  any  other  amount  exceeding 
25  Inches;  and  that  this  amount  was  not 
used  on  land  now  occupied  by  the  defend- 
ant. The  issues  were  tried  to  the  court. 
The  court  found  that  defendant  was  the  suc- 
cessor of  Davis,  and  that  his  rights  were 
anterior  to  those  of  plaintiff,  that  the  de- 
fendant Is  entitled  to  50  inches  of  water  for 
domestic  purposes  and  200  inches  of  water 
for  irrigating  purposes,  and  awarded  dam- 
ages In  the  sum  of  $1,000. 

Davis,  from  whom  Roberts  claims  to  have 
purchased  his  water  rights,  and  who  con- 
structed the  ditch  above  mentioned,  testifies: 
That  he  settled  on  the  west  side  of  the  Blue 
river  In  1882,  claimed  IGO  acres,  most  of 
which  was  on  the  west  side  and  across  the 
river  from  the  natural  stream  from  which 
the  irrigating  ditches  in  controversy  take 
their  water.  That  the  smaller  part  of  the 
land  was  on  the  east  side  of  the  Blue 
river,  and  it  was  for  this  laud  that  the  ditch 
was  taken  out  by  him  In  1886.  "Q.  How 
much  water  did  you  actually  use  through 
this  ditch?  A.  Sometimes,  when  there  was 
a  big  flow.  It  had  probably  a  couple  of  feet. 
Q.  How  many  inches?  A.  Would  be  228  in- 
ches. Q.  How  much  land  did  you  have  un- 
der Irrigation?  A.  About  five  acres.  •  •  ♦ 
Q.  How  long  did  you  continue  to  reside  on 
that  tract  of  ground?  A.  From  '82  to  '89. 
Q.  What  did  you  do  with  the  land  when  you 
left?  A.  Just  let  It  lay  there.  Q.  Just 
abandoned  It,  did  you?  A.  Yes.  sir."  He 
further  testified  that  he  left  the  country,  had 
no  Intention  of  returning  at  all,   and  did 


not  know  who  took  possession  of  the  land 
after  he  left  It;  that  he  had  no  business  re- 
lations or  any  other  relations  at  the  time 
with  Mr.  Roberts,  the  defcudaut.  On  crof^s- 
examlnntion,  he  testified  that  he  did  not  use 
the  water  for  domestic  purjwses;  that  he 
used  It  for  irrigation  only:  that  he  did  not 
extend  or  Increase  that  use  from  year  to  .vear 
up  to  the  time  he  left ;  that  he  did  not  raise 
anything  else  than  timothy ;  and  that  he  left 
the  land  In  February,  1809.  The  defendant 
testified  that  In  June,  1888,  he  built  a  cabin 
on  his  land  near  the  Davis  ditch ;  that  in  1889 
he  and  his  wife  resided  on  this  land;  that, 
to  secure  water  for  domestic  purposes,  he 
constructed  a  lateral  from  the  Davis  ditch 
to  the  cabin.  lie  says  that  he  used  the  wa- 
ter only  for  domestic  purposes  in  1888;  that 
In  1889  he  used  for  irrigating  purposes  ail 
the  water  that  came  down  the  creek;  that 
the  water  was  short  that  year ;  that  he  had 
about  6  acres  of  oats  in  cultivation  and 
some  potatoes  and  garden  produce;  that  he 
used  through  the  ditch  for  Irrigation  about 
100  Inches;  that  In  the  year  1890  he  put  In 
a  crop  of  alwut  0  acres,  and  used  al>out  100 
Inches  of  water;  that  In  1891  he  put  In  a 
crop  of  about  5  acres.  "Q.  Xow,  Mr.  Roberts, 
you  say  you  brought  the  water  on  to  your 
land  by  a  lateral  running  from  the  Davis 
ditch?  A.  That  Is  for  home  use,  small 
lateral.  Q.  How  much  did  that  lateral  car- 
ry? A.  That  will  carry  al)out  50  Inches  of 
water.  *  *  *  Q.  Well,  did  you  build  any 
laterals  beside  this?  A.  Yes,  sir.  Q.  How 
many?  A.  I  took  out  several  small  ones. 
They  were  laterals  from  the  Davis  ditch. 
Q.  In  what  years  did  you  do  that?  A.  I 
did  that  In  1889,  "90,  fil,  and  so  on  after- 
ward. Q.  How  much  did  you  take  out  In 
1889?  A.  In  '89  the  water  was  pretty  high 
for  a  short  time  In  the  spring.  I  think  they 
used  about  100  inches,  and  It  was  pretty 
high  It  got.  Q.  You  took  it  from  the  Davis 
ditch — you  didn't  build  any  ditch  to  connect 
with  Acorn  creek  in  '88,  '80,  '90?  A.  I  did 
last  stimmer.  Q.  No;  but  I  say  iu  '88,  '89 
or  '90?  A.  Xo."  The  court  found  in  favor  of 
the  defendant  upon  his  cross-complaint,  and 
decreed  to  him  a  priority  to  the  use  of  the 
water  In  question  to  the  amount  of  50  In- 
ches statute  measurement,  or  1%  cubic  feet 
per  second  of  time  for  domestic  purposes, 
and  in  the  amount  of  200  Inches  statute 
measurement,  or  5  cubic  feet  per  second  of 
time  for  irrigation  purposes,  and  awarded 
him' $1,000  damages. 

To  obtain  a  review  of  this  judgment,  plain- 
tiff below  prosecutes  this  appeal. 

Belford  &  Belford,  Herbert  R.  Belford,  and 
W.  A.  (jruyselman,  for  appellant.  Charles  A. 
Wilkin,  for  appellee. 


GODD.\RD,  J.  (after  stating  the  facts  as 
above).  Upon  a  careful  examination  of  the 
record,  we  are  unable  to  find  any  evidence 
to  support  the  decree  rendere 
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ant  acquired  no  right  by  conveyance  or  other- 
wise to  the  Davis  ditch,  or  to  any  right  ac- 
quired by  Davis  by  his  appropriation  and  the 
use  of  water  through  and  by  means  of  such 
ditch.  He  did  not  uialie,  or  attempt  to  make, 
any  appniprlatlon  of  water  from  the  natural 
stream.  Whatever  riglit,  therefore,  he  may 
have  to  the  use  of  the  water  In  measured  by 
the  amount  or  quantity  he  diverted  from  the 
Davis  ditch  through  the  laterals  he  described, 
and  applied  to  beneflcial  uses,  before  an  ap- 
propriation thoreof.  If  any,  was  made  by 
plaintiff.  The  quantity  of  water  so  diverted, 
according  to  his  tpstiuiony,  did  not  at  any 
time  exceed  r>0  inches  for  domestic,  and  100 
inches  for  irrlsation,  jmrposes.  In  these  cir- 
cumstances, tlie  amount  of  water  awarded 
defendant  was  excessive,  even  if  it  be  as- 
sumed tliat  tlie  defendant  Initiated  a  right  to 
the  full  amount  of  water  he  actually  diverted 
and  used  prior  to  tlie  date  of  tlie  appropria- 
tion claime<l  by  plaintiff.  It  therefore  be- 
c-onies  unnet'cssary  to  consider  any  other  ques- 
tion touching  tlie  relative  rights  of  these  par- 
ties. 

It  Is  eonteude<l  by  counsel  for  appellee  that 
the  sufficiency  of  the  evidence  to  s\ipport  the 
d«H-ree  cannot  l>e  con.^ideveil  under  the  as- 
signments of  error  uix>n  this  review  :  (1)  Be- 
cause no  motion  for  a  new  trial  was  inter- 
posetl  In  the  trial  court,  nor  any  reciuest  for 
tindings  or  a  decree  different  from  those  giv- 
en. In  support  of  tiiis  (intention,  connpel  re- 
ly upon  Hall  v.  Linn,  8  Colo.  au.  n  I'ac.  641, 
and  Hall  v.  Rockwell,  8  C^oio.  ic.'?,  (>  Pac.  027. 
The  rule  announced  In  thoce  cases  Is  applica- 
ble only  where  the  cimrt  refers  certain  facts 
to  a  Jury  In  an  eiiuitnble  action,  but  in  an 
equitable  action  tiie<l  to  the  court,  when  an 
exception  is  reserve<l  to  the  judsnient  and 
properly  presei-ved  in  the  re<'ord,  the  evidence 
as  a  whole  may  he  examined  for  the  purpose 
of  ascertaining  if  it  will  sustain  the  judg- 
ment, even  though  no  ohjfction  was  inter- 
posed to  its  reception.  .leroiiie  v.  Kolim,  21 
Colo.  322.  40  Pac.  ."70;  Phelps  v.  Spniance.  1 
Colo.  414;  Breen  v.  Richardson,  t!  Colo.  005  ; 
Iturnell  v.  Wachtel,  4  Colo.  App.  .".">f..  :?G  Pac. 
SS7.  (2)  Because  the  repilcatlcn  did  not  trav- 
erse the  sultstantial  aiicgations  of  tla;  cross- 
complaint.  Including  that  of  damages,  except 
ilic  avenncu:  tiiat  tlie  defendant  acquired  the 
right  to  the  ditch  and  aiiprc.prialion  mad"  l)v 
Havis.  It  is  snllicieiit  to  say  tliat  tliis  (pies- 
tion  was  not  raised  In  the  court  below,  but 
the  parties  procewli'd  witli  the  trial  ujion  the 
theory  that  all  tiie  allegations  in  tiic  cross- 
complaint  were  in  issue.  Having  tlius  pro- 
oej'ded  as  though  the  matters  alleged  in  the 
cross-complaint,  were  in  Issue.  It  is  too  late 
now  to  raise  the  objection  for  tlie  first  time 
that.  In  fact,  they  were  not  traverse<l  by  the 
replication,  .leronie  v.  Bohm.  supra:  <}nimby 
V.  Bo.vd,  8  Colo.  104.  0  I'ac.  4(!2;  Roliinson 
Reduction  Co.  v.  .Tolin-son.  10  Colo.  App.  135. 
I.'IO.  50  Pac.  21.">.  The  evidence  Introduced  In 
supjwrt  of  iilaiiitiflf's  claim  for  daiiiaces  was 
inadmissible  under  the  rule  laid  down  by  this 


court  and  the  Court  of  Appeals  in  the  follow- 
ing eases :  N,  C.  Irr,  Co.  v.  Richards,  22  Colo. 
450,  458,  4C0,  45  Pac  423;  Colo.  Con,  L.  & 
W.  Co.  V.  Hartman,  5  Colo.  App.  150,  38  Pac. 
02. 

For  the  foregoing  reasons,  the  Judgment 
will  be  reversed  and  the  cause  remanded. 

Reversed 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur. 


ANDREWS  v.  KELLOGG. 
(Supreme  Court  of  Colorado.    Oct.  7.  1907.    Re- 
hearing Denied  Nov.  4,  1907.) 

1.  BANKRfPTCV— PbEKEBENCE— KSOWLEOGB  OF 

Creditor— (JUESTios  of  Fact. 

On  an  issue  as  to  whetiier  a  chattel  mort- 
gage executed  b.v  an  insolvent  before  bankruptcy 
constituted  a  preference,  whether  the  mortgagee 
at  the  time  lie  accppted  the  mortgaBP  had  rea- 
sonable cause  to  believe  that  a  preference  was 
intended  is  n  question  of  fact  for  the  jury  or  the 
trial  court  sitting  as  a  jury. 

I  Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  {  4153.1 

2.  Appeal— Findings— Review. 

A  findind  b.v  the  jury  that  a  preferred  cred- 
itor of  a  banknipt  had  reasonable  cau.«e  to  be- 
lieve that  a  preference  was  intended  at  the  time 
lie  accepted  it.  bused  on  evidence  legally  suffi- 
cient to  uphold  it,  cannot  be  disturbed  on  appeal. 
FKd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f§  3028-3934.] 

3.  BANKBrPTCY— Prohibited  Traksfebs. 

The  national  bankrupt  law  does  not  pro- 
hibit all  transfers  of  property  by  an  insolvent 
debtor,  but  only  those  Which  are  in  fraud  of 
the  act. 

4.  Same— Pkekerexces— Vacation— Proof. 

While  a  bankrupt's  trustee,  in  order  to  «et 
aside  a  transfer  as  a  preference,  is  not  required 
to  siiow  that  tiie  transferee  had  actual  knowl- 
I'dco  that  a  preference  was  intended  by  the 
tr.insfer.  or  that  tiie  transferror  was  insolvent. 
it  mi'st  be  shown  that  the  transferee  was  in 
possession  of  some  fact  or  facts  which  would 
liave  led  a  reasonably  prudent  man  to  inquire, 
and  tliat  the  result  of  such  inquiry  would  have 
disclosed  the  transferror's  insolvency. 

.").    ,'<A\fE. 

Jlere  proof  that  an  alleged  preferred  cred- 
itor of  a  bankrupt  had  knowledge  at  the  time 
of  the  preference  that  the  bankrupt  was  not 
able  to  pay  tiie  creditor's  debt  wns  insuflicient 
of  itself  to  charge  the  creditor  with  knowledge 
of  the  bankrupt's  insolvency. 

I  Ex\.  Note. — For  cases  in_  point,  see  Cent.  Dig. 
vol.  U,  liankruptoy,  §§  2.'>5-2o7.1 

0.    S.VME— KvillE.N-CE. 

In  a  suit  by  a  bankrupt's  trustee  to  set 
aside  an  alleged  fraudulent  preference,  evidence 
7icW  to  sustain  a  tindiuK  that  the  preferred  cred- 
itor liad  reasonable  cause  to  believe  that  a  pref- 
ereijce  wns  intended  at  the  time  the  conveyance 
was  iiinde. 
7.  Same  —  Definition— TBANSFEB—PATsreNTS 

II V    IIEBTOR. 

The  term  "transfer,"  as  used  in  Bankr.  Act 
.Tulv  1.  ISOS.  c.  541.  S  00.  subd.  "n."  30  Stat. 
.V;2  [U.  S.  Comp.  St.  IttOl.  p.  .S44,-)l.  declaring 
that  a  person  shall  be  deemed  to  have  given  a 
preference  if,  being  insolvent,  he  has  made  a 
transfer  of  any  of  his  proix-rty,  the  effect  of 
whi<'li  will  lie  to  enable  one  of  his  creditors  to 
obtain  a  greater  percentage  of  his  debt  than 
otiiers  of  the  same  class,  includes  a  payment  of 
money. 
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8.  Samk  — Rights  op  Trustee  —  Pbopebtt 

CONVEBTEI)  BY   PREFEBBED  CREDITOR. 

Where  a  bankrupt  mortgaged  his  stock  in 
trade  to  defendant  partly  to  secure  an  antece- 
dent debt,  with  the  intention  of  thereby  pre- 
ferring; the  defendant,  and,  after  the  mort^nfce 
was  ezecnted,  defendant  consented  that  the  prop- 
erty be  sold,  defendant's  debt  secured  by  the 
mortgage  being  paid  to  him  out  of  the  proceeds, 
the  bankrupt's  trustee  was  entitled  to  recover 
from  defendant  the  value  of  the  property  so  con- 
verted into  money. 

Appeal  from  District  Court,  Fremont  Coun- 
ty; M.  S.  Bailey,  Judge. 

Action  by  A.  I*  Kellogg,  as  trustee  of 
the  estate  of  Daniel  Knapp,  bankrupt,  agnlnst 
H.  S.  Andrews.  From  a  Judgment  for  plain- 
titt,   defendant  appeals.     Affirmed. 

James  T.  Locke,  for  appellant.  Maupin, 
McLaln  &  Wilkes  and  Alfred  W.  Arrlngton, 
for    aK>ollee. 

CAMPBELL,  J.  This  Is  an  action  by  a 
trustee  In  bankruptcy  to  recover  of  the  bank- 
rupt's mortgagee.  The  complaint  contains 
two  causes  of  action.  The  first  Is  based  upon 
snbdlrlsions  "a"  and  "b"  of  section  CO  of  the 
national  bankruptcy  act  (Act  July  1,  1898,  c. 
541.  30  Stat  562  [U.  S.  Comp.  St  1901,  p. 
3445]).  Subdivision  "a"  declares  that  a  per- 
son shall  be  deemed  to  have  given  a  pref- 
erence if,  being  insolvent,  he  has  made  a 
transfer  of  any  of  bis  property,  and  the 
effect  of  the  enforcement  thereof  will  be  to 
enable  any  one  of  his  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class. 
Subdivision  "b"  Is  that  if  such  preference 
has  been  given  within  four  months  before 
the  filing  of  a  petition,  and  the  person  re- 
ceiving it  shall  have  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to 
give  a  preference,  It  shall  be  voidable  by 
the  trustee.  The  second  cause  of  action  Is 
grounded  upon  subdivision  "e"  of  section  67, 
which  we  shall  not  consider,  since  we  think 
the  trial  court's  finding  in  plaintiff's  favor 
must  be  upheld  under  the  first  cause  of  ac- 
tion. 

There  Is  no  substantial  conflict  as  to  the 
facts.  Knapp,  a  debtor,  gave  to  Andrews,  a 
creditor,  a  chattel  mortgage  on  a  stock  of 
goods.  Knapp  was  then  Insolvent  and  knew 
It,  and  intended  thereby  to  give  Andrews  a 
preference.  Its  effect  was  necessarily  to  ena- 
ble Andrews  to  obtain  a  greater  percen- 
tage of  his  debt  than  other  creditors  of  the 
same  class,  and  the  mortgage  was  made  with- 
in four  months  before  filing  the  petition  In 
bankruptcy  under  which  Knapp  was  ad- 
Judged  a  bankrupt  The  only  remaining  In- 
quiry, therefore.  Is  wlirther  Andrews  at 
the  time  had  reasonable  cause  to  believe 
that  thereby  a  preference  was  Intended.  This 
Is  a  question  of  fact,  to  be  determined  by  the 
Jury,  or  the  trial  court  sitting  os  a  Jury,  ond, 
If  the  evidence  Is  legally  sufllclent  to  up- 
hold the  finding.  It  cannot  be  disturbed. 
Knapp  was  a  retail  merchant  in  Florence, 


and  the  evidence  tends  to  show  that  Ml  of  his 
visible  property  consisted  of  this  stock  of 
goods.  From  time  to  time,  he  had  borrowed 
sums  of  money  from,  and  at  the  time  this 
mortgage  was  given  he  was  Indebted  to, 
Andrews,  which  debt  was  past  due  and 
evidenced  by  four  promissory  notes,  amount- 
ing to  about  ?000.  He  was  unable  to  pay 
the  same.  Andrews  was  not  pressing  for 
payment,  and  did  not  ask  to  be  secured.  He 
knew,  however,  that  Knapp  was  unable  to 
pay  the  debt,  and  that  his  business  was 
falling  off.  Fpon  a  suggestion  by  Andrews 
to  Knapp  that  the  giving  of  a  mortgage 
which  permitted  Knapp  to  remain  In  posses- 
sion and  required  him  to  sell  for  cash  and 
apply  the  proceeds  to  the  payment  of  his 
debt  might  enoble  him  to  continue  in  busi- 
ness without  extending  credit,  Kiiapp  gave  a 
new  note,  taking  up  the  four  earlier  ones, 
for  ?C0O — this  sum  representing  the  amount 
of  the  four  canceled  notes  and  about  $16 
In  money  then  advanced — and  gave  as  se- 
curity therefor  a  chattel  mortgage  upon  his 
entire  stock  of  goods  which  contained  the 
terms  mentioned.  At  the  time  Andrews 
says  he  did  not  know,  and  made  no  Inquiry 
to  ascertain.  If  Knapp  was  Indebted  to  any 
other  persons,  and  all  that  he  says  he  did  to 
ascertain  his  debtor's  financial  condition  was 
to  examine  the  records  to  see  if  there  was 
any  Incumbrance  upon  the  property  and  to 
record  his  mortgage.  We  are  Inclined  to  the 
view  that  Andrews  did  not  actually  know  of 
Knapp's  Insolvency,  and  that  he  believed 
it  was  lawful,  as  under  the  laws  of  this 
state  It  would  be,  to  take  security  for  a 
past  debt  The  national  bankruptcy  law 
does  not  prohibit  all  transfers  of  property 
by  an  Insolvent  debtor.  It  is  only  those 
which  are  in  fraud  of  that  act  that  are  pro- 
hibited. Before  a  trustee  of  a  bankrupt  can 
avoid  a  transfer  such  as  we  are  consider- 
ing. It  Is  necessary  to  show  something  more 
than  a  mere  guess  or  suspicion  on  the  part 
of  the  transferee  of  the  transferror's  insolv- 
ency. On  the  other  hand,  It  Is  not  essential 
to  show  that  the  transferee  had  actual  knowl- 
edge that  by  the  transfer  a  preferenc«  was 
Intended,  or,  what  Is  the  same  thing,  that 
the  transferror  was  Insolvent.  The  authori- 
ties declare,  what  we  believe  to  be  the  cor- 
rect rule,  that  If  the  transferee  Is  In  pos- 
session of  some  fact  or  facts  which  would 
lead  a  reasonably  prudent  man  to  Inquire 
further,  and  as  the  result  of  such  Intjulry 
there  would  be  disclosed  to  him  the  debtor's 
Insolvency,  then  the  transferee  has  In  law 
reasonable  ground  to  believe  that  a  prefer- 
ence was  intended  by  the  transfer.  Andrews 
knew,  of  course,  that  Knspp  was  not  able  to 
pay  his  debt.  This  of  itself,  however.  Is  not 
sufficient  to  defeat  the  mortgage.  But,  In 
addition  to  this,  the  mortgagee  knew  that 
the  business  which  the  mortgagor  was  con- 
ducting was  not  satisfoctory,  but  was  tit- 
dining.    The  debt  which  the  mortgage  secut^ 
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ed  was  a  debt  that  wab  past  due,  and  it  was 
not  given  for  a  present  fair  consideration. 
Notwithstanding  some  evidence  by  Andrews 
tbat  be  supposed  tbe  mortgagor  had  other 
property,  there  is  other  evidence  supporting 
the  finding  of  the  trial  Judge  that  the  transr 
fer  Included  all  of  his  visible  tangible  prop- 
erty— his  entire  stock  In  trade.  Such  a  trans- 
action was  out  of  the  ordinary  and  usual 
course  of  business  of  the  mortgagor.  Cer- 
tainly all  of  these  facts  together  were  suf- 
ficient to  put  the  mortgagee  upon  Inquiry, 
and  this  would  necessarily  have  disclosed 
to  htm  that  the  mortgagor  at  the  time  was 
Insolvent,  that  the  value  of  all  his  property 
was  much  less  than  the  amount  of  bis  debts. 

Though  we  find  no  evidence  of  fraud  In 
fact  on  Andrews'  part,  we  are  constrained 
to  hold  tile  evidence  legally  sufficient  to  sus- 
tain the  finding  that  he  had  reasonable  cause 
to  believe  that  a  preference  was  intended. 
The  other  elements,  which  must  be  shown 
to  avoid  the  mortgage,  being  present,  It  fol- 
lows tbat  plaintifl!  is  entitled  to  recover  the 
value  of  the  property  which  Andrews  receiv- 
ed by  the  transfer  and  applied  on  his  debt. 
Loveland  on  Bankruptcy,  {  197,  and  cases 
cited;  Brandenburg  on  Bankruptcy,  35,  329, 
396;  Bump  on  Fraudulent  Conveyances  (4tb 
Ed.)  SS  47,  63;  1  Fed.  St  Ann.  tit.  "Bank- 
ruptcy," p.  525  et  seq.;  In  re  Eggert,  102 
Fed.  735,  43  C.  a  A.  1;  In  re  Knopf,  17 
Am.  Bankr.  Rep.  48,  146  Fed.  109;  In  re 
Hill  (D.  C.)  140  Fed.  984;  In  re  Jones  (D.  C.) 
118  Fed.  673;  Walbrun  v.  Babbitt,  16  Wall. 
(U.  S.)  577,  21  L.  Ed.  489;  Crittenden  v.  Bar- 
ton, 5  Am.  Bankr.  Rep.  775,  59  App.  Dlv. 
655,  69  N.  X.  Supp.  559.  The  defendant, 
however,  makes  the  additional  point  that 
"transfers  of  property,"  as  used  in  this  act, 
do  not  Include  payments  of  money ;  and 
since,  as  the  evidence  discloses,  the  $C00  for 
which  Judgment  was  rendered  against  hhu 
was  received  by  him  from  the  bankrupt  In 
money.  It  docs  not  come  within  the  inhibi- 
tion of  the  act.  There  are  two  sufficient  an- 
swers to  this  contention.  The  Supreme  Court 
of  the  United  States  in  Pirie  v.  Chicago  T. 
&  T.  Co.,  182  U.  S.  438,  21  Sup.  CL  000,  45 
L.  Ed.  1171,  says  that,  as  used  In  the  act, 
"a  transfer"  means  and  includes  the  pay- 
ment of  money.  Sloreover,  while  it  Is  true 
that  the  defendant  did  not  foreclose  the  mort- 
gage, or  take  possession  of  the  goods,  yet 
after  the  mortgage  was  executed,  he  consent- 
ed that  the  property  might  be  sold,  and  the 
$C0O  in  money  which  the  mortgagor  paid 
bim  was  part  of  the  proceeds  of  this  sale 
of  the  mortgaged  property  which  the  mort- 
gagor made  with  the  mortgagee's  consent. 
In  such  a  case,  the  trustee  can  recover  the 
value  of  the  property  thus  converted  Into 
money. 

The  Judgment  Is  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  Q.IBBERT,  X,  concur. 


(U  Colo.  U) 
TBERKEB  ▼.  NICHOLSON. 
(Supreme  Court  of  Colondo.    Oct.  T.  190T. 
Rehearing  Denied  Nov.  4.  190T.) 

1,  MASTEB  and  SEBVANT— IWJtJWKS  TO  Thtbd 

Persons— Ubiveb  of  Vbhicle— .\KOLiaENCB. 
An  undertaking  company  hired  a  carriaca 
and  driver  from  defendant  to  carry  certain 
friends  present  at  a  funeral  to  the  cemetery  and 
hack  to  their  homes.  Plaintiff  was  assiftned  to 
ride  in  the  carriage,  and,  as  she  was  about  to 
alight  in  front  of  her  home  on  the  return  trip, 
tlie  driver  suddenly  started  the  horses,  which 
threw  plaintiff  to  the  ground,  and  caused  the  in- 
juries  complained  of.  Held,  that  the  driver  was 
the  continuous  servant  of  defendant  throughout 
the  entire  transaction,  and  tbat  defendant,  and 
not  the  undertaking  company,  was  solely  ro- 
sponsible  for  his  negligence. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  f  1213.] 

2.  SAUE— LlABILITT    IN    GENESAI.. 

That  person  is  liable  for  the  acts  of  anoDl- 
er  under  the  doctrine  of  respondeat  superior 
who  stands  in  the  relation  of  master  to  the 
wrongdoer,  and  who  has  the  authority  to  remove 
him  for  misconduct,  and  whose  orders  the 
wrongdoer  is  bound  to  receive  and  obey ;  it  be- 
ing immaterial  whether  the  servant  has  been 
appointed  by  the  master  directiy  or  intermedi- 
ately through  the  intervention  of  an  agent  act- 
ing with  authority. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  (  1210.] 

Appeal  from  District  Court,  Olty  and  Oooii- 
ty  of  Denver ;  F.  T.  Johnson,  Judge. 

Action  by  Jemima  Nicholson  against  W.  OL 
Frerker.  From  a  Judgment  for  plaintiff,  d» 
fendant  appeals.    Affirmed. 

F.  D.  Taggart,  for  appellant  EL  D.  Beefl^ 
for  appellee. 

CAMPBELL,  J.  The  present  appeal  waa 
argued  and  submitted  in  connection  with  the 
case  of  Nicholson  v.  McGovern  Undertaking 
Co.  et  al.  (the  opinion  in  which  is  reported) 
92  Pac.  225.  This  action  is  for  the  recovery 
of  damages  for  the  same  personal  Injuries 
caused  by  the  same  act  of  negligence.  The 
statement  of  facts  set  forth  in  that  opinion 
is  applicable  to  this  case,  so  far  as  concerns 
the  legal  question  Involved. 

A  number  of  grounds  are  assigned  tor  re- 
versal, but  none  of  them  calls  for  discussion, 
except  a  question  of  law,  which  may  thus 
be  stated:  In  the  ordinary  birlng  from  a 
livery  stable  keeper  of  a  carriage,  horses,  and 
driver,  is  the  owner  thereof,  or  the  hirer,  who 
exercises  no  control  over  the  driver  further 
than  a  general  direction  where  to  go,  and.  If 
either,  which  one  Is,  liable  In  damages  to  a 
third  person  who  receives  injuries  on  account 
of  the  driver's  negligence?  Counsel  for  ap- 
pellant, who  is  the  owner  of  the  horses  and 
carriage  and  whose  servant  was  the  driver. 
In  support  of  the  proposition  that  the  hirer, 
and  not  the  owner,  is  liable  In  the  circum- 
stances which  this  case  presents,  relies, 
among  other  cases,  upon  Bush  v.  Stelnman,  1 
Bos.  &  'P.  404.  This  case  was  commented 
upon  by  the  Judges  In  Laugher  v.  Pointer,  S 
B.  &  C.  5~9,  and  again  la  Quarmua  t.  Bur 
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nett,  6  M.  tc  W.  497.  Therein  It  and  similar 
cases  where  occupiers  of  land  or  bnildlnga 
were  held  responsible  for  acta  of  others  than 
their  Eervanta  done  upon,  or  near,  or  with 
respect  to,  their  property,  were  clearly  dl»- 
tinguisbed  from  the  cases  like  the  present 
one,  commonly  known  as  the  carriage  cases. 
In  Quarman  ▼.  Burnett,  Parke,  B.,  thus 
states  the  principle  applicable  to  the  case 
at  bar:  "Upon  the  principle  that  qnl  fadt 
per  allum  faclt  per  se,  the  master  Is  re- 
q>onsIbIe  for  the  acts  of  bis  servant,  and 
that  person  Is  undoubtedly  liable  who  stood 
In  the  relation  of  master  to  the  wrongdoer, 
be  who  had  selected  him  as  his  servant, 
from  the  knowledge  of  or  belief  in  his  skill 
and  care,  and  who  could  remove  him  for  mis- 
conduct, and  wbose  orders  he  was  bound  to 
receive  and  obey,  and  whether  such  servant 
has  been  appointed  by  the  master  directly,  or 
Intermediately  through  the  intervention  of 
an  agent  authorized  by  him  to  appoint  serv- 
ants for  him,  can  make  no  dlfFerence." 
Another  class  of  cases,  like  those  where  a 
railroad  company  is  held  uot  responsible  for 
negligence  in  the  operation  of  Its  engine, 
when,  at  the  time  of  the  accident,  its  engineer 
and  the  crew  by  which  It  was  operated  were 
raited  to,  and  under  the  control  of,  another, 
to  very  clearly  distinguished  by  Taft,  Cir- 
cuit Jndge,  In  Byrne  v.  Kansas  City,  etc  R. 
R.  Co.,  61  Fed.  605,  9  C.  a  A.  666,  24  Ii.  R. 
A.  693.  The  learned  judge  qnotes  with  ax>- 
proval  the  following  language  of  Lord  Justice 
Bowen  In  Donovan  v.  Construction  Syndicate, 
1  Q.  B.  629:  "The  principal  part  of  the 
ailment  for  the  plaintiff  was  founded  on 
what  may  be  called  the  'carriage  cases' — 
Laugher  v.  Pointer  and  Quarman  v.  Burnett 
— but  they  really  have  nothing  to  do  witb  the 
point  presented  In  this  appeal.  If  a  man  lets 
ont  a  carriage  on  hire  to  another,  be  tn  no 
sense  places  the  coachman  under  the  control 
of  the  hirer,  except  that  the  latter  may  in- 
dicate the  destination  to  which  be  wishes  to 
be  driven.  The  coachman  does  not  become 
the  servant  of  the  person  he  is  driving ;  and, 
if  the  coachmen  acts  wrongly,  the  hirer  can 
only  complain  to  the  ovmer  of  the  carriage. 
If  the  hirer  actively  Interferes  with  the  driv- 
ing, and  Injury  occara  to  any  one,  the  hirer 
may  be  liable,  not  as  a  master,  but  as  the 
procurer  and  cause  of  the  wrongfnl  act  com- 
plained of." 

In  the  case  at  bar,  the  negligence  relied 
upon  was  that  of  the  driver,  the  servant  of 
defendant  The  undertaking  company  hired 
of  the  defendant  a  carriage,  horses,  and  driv- 
er, and  exercised  no  control  whatever  over 
the  driver  further  than  to  tell  him  in  a 
general  way  to  drive  to  the  cemetery,  and 
return  the  occupants  of  the  carriage  to  their 
homes.  The  defendant,  and  not  the  hirer, 
exercised  sole  control  over  the  driver  in  the 
mode  and  manner  in  which  the  latter  per- 
formed the  service.  The  defendant,  and  not 
the  hirer,  employed  the  driver,  and  defend- 
tat  was  the  only  one  who  had  power  to  dl»> 
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charge  Mm  or  direct  bis  moireinents.  In 
such  circumstances.  It  is  unquestionably  the 
law  that  the  owner,  and  not  the  hirer.  Is 
liable  in  damages  for  Injuries  which  result 
to  the  occupant  of  a  carriage  as  the  result 
of  the  driver's  negligenca  To  this  proposi- 
tion a  number  of  cases  might  be  dted,  but 
three  leading  cases  in  this  country  are  suffi- 
cient In  Uttle  V.  Hackett.  116  U.  S.  866,  6 
Sup.  Ot.  891,  29  L.  Bd.  662,  in  a  luminous 
opinion  by  Mr.  Justice  Field,  It  was  held, 
quoting  from  the  syllabus:  "A  person  who 
hires  a  public  back,  and  gives  the  driver  dl- 
rectlons  as  to  the  place  to  which  he  wishes 
to  be  conveyed,  but  exercises  no  other  con- 
trol over  the  conduct  of  the  driver,  is  not 
responsible  for  his  acts  or  negHgratce."  Jos- 
lln  y.  Grand  Rapids  Ice  Co.,  60  Mich.  516,  16 
N.  W.  887,  46  Am.  Rep.  64,  in  an  opinion  by 
Cooley,  J.,  holds  the  owner,  and  not  the  driv- 
er, liable.  Holmes,  C.  J.,  in  Drlscoll  v.  Towle, 
181  Mass.  416,  63  N.  B.  922,  says:  "In  cases 
like  the  present,  there  Is  a  general  concensus 
of  authority  that,  although  a  driver  may  be 
ordered  by  those  who  have  dealt  with  bis 
master  to  go  to  this  place  or  that  to  take 
this  or  that  burden,  to  hurry  or  to  take  his 
time,  nevertheless  in  respect  to  the  manner 
of  bis  driving  and  the  control  of  his  horses 
he  remains  subject  to  no  orders  but  those  of 
the  man  who  pasm  him.  Therefore  he  cap 
make  no  one  else  liable  if  he  negligently  rune 
a  pers(Hi  down  in  the  street"  See  other 
cases  collated  in  20  Am.  ft  Eng.  Enc  Law  (2d 
Ed.)  178. 

The  Judgment  of  the  district  court  to 
affirmed. 

Affirmed. 

STEELE,  O.  J.,  and  OABBEBT,  J.,  concur. 

(41  Colo.  1) 
NICHOLSON  V.  B.  P.  McGOVERN  UNDER- 
TAKING CO.  et  al. 
(Supreme  Court  ot  Colorado.    Oct.  7,  1907.) 
Warr  or  Errob— Wa.ht  or  Contest— ArriBii- 

ANCE. 

Where  counsel  for  plaintiff  in  error  filed  a 
brief  recitinf  that  he  had  arrived  at  the  conclu- 
sion that  the  trial  court  was  correct  in  dismiss- 
ing the  action,  the  judgment  will  be  affirmed. 

lE^.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §{  4253,  4381.] 

Error  to  District  Court,  City  and  County 
of  Denver ;  F.  T.  Johnson,  Judge. 

Action  by  Jemima  Nicholson  against  the 
E.  P.  McGovem  Undertaking  Company  and 
others.  From  a  judgment  in  favor  of  de- 
fendants, plaintiff  brings  error.    Affirmed. 

R.  D.  Rees,  for  plaintiff  in  error.  Talbot, 
Denison  &  W.idley,  for  defendants  in  error. 

CAMPBELL,  J.  Action  to  recover  dam- 
ages for  personal  injuries.  The  controversy 
arose  out  of  the  following  facts:  W.  C.  Frer- 
ker  Is  a  livery  stable  keeper.  The  defend- 
ants, who  are  engaged  in  the  undertaking 
business,   hired   of   Frerker 
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team  of  faorsea,  and  drlTer  which  were  to 
be  used  in  carrying  to  the  cemetery  friends 
of  the  deceased  and  tailing  them  back  to  their 
respective  residences.  The  plaintiff,  Mrs. 
Nicholson,  was  one  of  the  occupants  of  the 
carriage,  and  on  the  return  trip,  and  as  she 
was  about  to  alight  from  the  carriage  in 
front  of  her  home,  the  driver  suddenly  start- 
ed up  his  horses,  which  threw  plaintiff  to 
the  ground  and  caused  the  Injuries  for  which 
this  action  is  brought  At  the  close  of  plain- 
tiff's testimony,  which  tended  to  establish 
the  foregoing  facts,  the  court,  on  motion  of 
defendants,  directed  the  jury  to  return  a  ver- 
dict for  them,  and  dismissed  the  action,  to 
which  judgment  the  plaintiff  sued  out  this 
writ  of  error. 

After  the  dismissal  of  this  action,  the 
plaintiff,  being  in  doubt  as  to  the  liability 
of  the  hirer  of  the  horses  and  carriage, 
brought  an  action  on  the  same  ground  of 
negligence  against  their  owner,  the  keeper 
of  the  stable,  and  recovered  a  judgment 
against  him.  Both  cases  are  now  pending 
here  for  review,  and  plaintiff  Is  represented 
In  both  cases  by  the  same  counsel,  who  has 
filed  briefs  In  each  case.  In  his  brief  here 
he  calls  our  attention  to  his  brief  In  case  No. 
5602,  that  of  plaintiff  against  the  own»,  re- 
ported as  Frerker  v.  Nicholson,  92  Pac.  224, 
wherein  he  says  that  he  has  arrived  at  the 
conclusion  that  the  trial  court  was  right  In 
dismissing  the  present  action  against  the 
hirer.  Whether  this  conclusion  is  In  any- 
wise due  to  the  fact  that  plaintiff  was  suc- 
cessful In  recovering  a  Judgment  against  the 
owner,  or  Is  the  result  entirely  of  a  fur- 
ther examination  of  the  authorities,  is  im- 
material. It  Is  sufficient  for  us  to  suy  that, 
since  the  plaintiff  in  error  and  defendant  In 
error  are  in  accord  that  the  decision  of  the 
trial  court  was  right,  it  would  not  be  fitting 
to  disturb  this  unusual  concord  by  reversing 
a  Judgment  with  which  the  parties  them- 
selves are  satisfied.  It  la  accordingly  af- 
firmed. 

Affirmed. 

STEELE,  C.  J.,  and  6ABBERT,  J.,  concur. 


SILVER  MOUNTAIN  MINE  CO.  v.  ANDER- 
SON. 
(Supreme  Court  of  Colorado.    Oct.  7.  1007. 
Rehearing  Denit<l  Nov.  4,  1007.) 

1.  Evidence  —  Weight  —  Sufficiency  — 

c0x.1kcture. 

Where,  in  an  action  against  a  mining  com- 
pany for  merchandise  and  work  and  labor,  it 
was  shown  that  during  the  period  that  the  goods 
were  delivered  and  work  done  the  mine  was 
leased  to  F.  to  the  knowledge  of  plaintiff,  and 
there  was  no  proof  that  the  merchandise  was 
sold  to  the  corporation  or  ordered  by  any  one 
authorized  by  it.  nor  that  the  labor  was  per^ 
formed  on  the  order  of  any  one  authorized  to  act 
on  the  corporation's  behalf,  tlie  evidence  was 
insufficient  to  sustain  tlie  verdict  against  it. 

[Ed.  Note.— For  ca.-ies  in  point,  see  Cent.  Dig. 

oi.  20,  r  ■•       


vol.  20,  Evidence,  f  2449.] 


2.  Appkai/— BsiEra— ExAinNATiOR  of  Tbas- 
8CBIPT. 

The  rules  of  the  Supreme  Court  for  the 
preparation  and  filing  of  briefs  are  to  enable 
litigants  to  present  the  case  so  that  the  court 
may  understand  the  questions  involved;  it  beint; 
under  no  duty  to  examine  the  transcript  or 
search  for  authorities  to  sustain  the  case  of 
the  party  in  default. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  3,  Appeal  and  Error,  g  3090.] 

Appeal  from  Clear  Creek  County  Court; 
Henry  J.  Crist,  Judge. 

Action  by  Axel  F.  Anderson  against  the 
Silver  Mountain  Mine  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

E.  M.  Sabin,  for  appellant  John  J.  White, 
for  appellee. 

GABBERT,  J.  Appellee  brought  suit 
against  appellant  to  recover  upon  several 
causes  of  action,  the  first  of  which  was  for 
goods,  wares,  and  merchandise  alleged  to 
have  been  sold  and  delivered  to  it  by  him  at 
its  request.  The  other  causes  of  action  were 
for  accounts  assigned  to  the  plalutiff,  some  of 
which  were  also  for  merchandise  alleged  to 
have  been  sold  and  delivered  to  the  defend- 
ant, and  others  for  work  and  labor  performed 
for  it,  at  Its  request.  The  defendant  filed  an 
answer,  denying  the  allegations  of  the  com- 
plaint, and,  In  a  separate  defense,  pleaded 
that  one  Foster  had  a  lease  and  option  on  the 
property  of  the  defendant  during  the  time  the 
Indebtedness  sued  upon  was  Incurred ;  that 
this  fact  was  known  to  the  plaintiff  and  his 
assignors;  and  that  the  merchandise  was 
furnished  and  the  work  and  labor  performed 
for  the  lessee,  and  not  for  the  defendant. 
To  this  defense  a  replication  was  filed  by 
plaintiff.  The  case  was  8ui)plemented  by  an 
attachment,  the  affidavit  of  which  was  trav- 
ersed. The  issues  thus  made  were  submitted 
to  a  Jury,  who  returned  a  verdict  finding 
for  the  plaintiff  on  both  branches  of  the  case. 
Judgment  was  rendered  accordingly,  and  the 
defendant  appeals. 

Many  errors  are  assigned,  but  we  shall  on- 
ly consider  the  one  challenging  the  sufficiency 
of  the  testimony  to  sustain  the  verdict  of 
the  jury  on  the  question  of  indebtedness 
sued  upon.  It  appears  from  the  record  as 
abstracted,  without  dispute,  that  during  the 
period  this  Indebtedness  was  Incurred  the 
property  was  being  operated  under  lease  from 
the  defendant  to  Poster.  According  to  the 
abstract,  there  is  no  testimony  whatever 
to  show  that  the  merchandise  sued  for  was 
sold  to  the  defendant,  or  ordered  by  any  one 
authorized  to  bind  it  or  that  It  was  sold 
and  delivered  under  circumstances  which 
would  inake  the  company  responsible  there- 
for. It  does  not  appear  that  those  who  work- 
ed upon  the  mine,  and  whose  accounts  for 
such  work  were  assigned  to  plaintiff,  were 
employed  by  the  company,  or  by  any  one 
autliorized  to  employ  persons  for  it,  or  that 

they  were  employed  under  such  plrcun^tances 

Digitized  by  VjCJOV  l\^ 


Colo.) 


NATIONAL  MUT.  FIRE  IJHS.  CO.  ▼.  SPRAGUE. 


227 


«s  would  render  tbe  company  liable  for  tbe 
value  of  their  services  This  la  not  a  case 
where  there  is  a  mere  conflict  in  tbe  testi- 
mony, tending  to  prove  the  liability  of  the 
defendant,  but  where  there  Is  none  to  es- 
tablish such  liability.  A  Jury  cannot  resort 
to  mere  conjecture  In  determining  issues 
submitted  for  tbelr  consideration.  There 
must  be  some  substantial  testimony  to  8ui>- 
port  the  Issues  determined  by  a  verdict,  or 
it  cannot  be  sustained.  It  may  be  that  plain- 
tiff has  a  meritorious  case  afcainst  the  defend- 
ant, but  neither  he  nor  bis  assignors  h&ve 
seen  fit,  through  counsel,  to  follow  the  cose 
here,  and,  by  argument  and  brief,  point  out 
nnj-thing  In  answer  to  the  brief  of  counsel 
for  defendant  based  on  the  al>stract  upon 
which  the  verdict  and  Judgment  can  be  sus- 
tained. The  rules  of  court  with  respect  to 
tbe  preparation  of  abstracts  and  tbe  filing 
of  briefs  are  to  enable  litigants  to  present 
a  case  in  such  manner  that  the  court  may 
imdei-stand  the  questions  involved.  If  either 
party  fails  to  comply  with  these  rules,  the 
duty  does  not  devolve  upon  the  court  to  ex- 
amine tbe  tramicrlpt  or  search  for  autboiv 
itles  to  sustain  tbe  case  of  the  parfy  in  de- 
fault. It  is  doubtful,  even  if  the  testimony 
were  different  from  what  it  Is,  if  the  Judg- 
ment could  l>e  sustained,  because  of  erroneous 
instructions  to  the  jury  upon  both  branches 
of  the  case.  We  mention  this  without  pass- 
ing upon  such  Instructions,  so  that.  In  the 
event  of  another  trial,  counsel  may  exercise 
care  In  having  the  case  submitted  under  ap- 
propriate instructions. 

The  Judgment  of  the  county  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  CAMPBELL,  J.,  con- 
cur. 


XATIOXAL    MLT.   FinE    IXS.    CO.   v. 
SPRAGl'E  et  al. 

(Supreme  Court  of  Colorado.    July  1,  1007, 
Rehearing  Denied  Xov.  4,  1007.) 

1.  INSUHASCE    —    CONTBACT    —    DeLIVEKT    — 

Question  fob  Jury. 

In  an  action  on  an  insurane*'  policy,  tho 
question  whother  thpre  was  a  delivery  of  the 
policy  held,  under  the  evidence,  to  be  for  the 
jury. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance.  S  17.'>5.1 

2.  Same— Evidence— SuKFiciENCT. 

In  an  action  on  an  insurance  policy,  evi- 
dence examined,  snd  held  sufficient  to  sustain 
tlie  finding  thnt  the  policy  was  delivered. 

[Ed.  Note. — For  cases  in  point,  see  C«nt.  Dig. 
vol.  28,    Insurance,   §    170G.1 

3.  Same  —  Construction  —  Payment  of  Phe- 
muMS. 

The  statement  In  an  insurance  policy  that 
In  consideration  of  the  stipulations  therein  named 
and  $36  premium,  the  company  does  insure,  etc., 
imports  tbe  payment  of  the  premium  prior  to 


the  delivery  aft  the  consideration  f<H:  the  deliv- 
ery of  the  contract  to  the  insured. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  S  1047.J 

4.  Same— Presumption  op  Delivery. 

Whpre  the  proof  in  an  action  on  an  Insur- 
ance policy  was  that  it  had  been  in  the  posses- 
sion of  the  plaintiffs  nnd  wns  destroyed  by  the 
fire  for  which  damage  is  claimed,  the  presump- 
tion is  that  the  policy  was  duly  delivered  to 
them  by  the  insurance  company. 

\EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insnrance,  {  1647.] 

5.  Same— Action  on  Pouct— Pleading  and 
Proof. 

_  In  an  action  on  an  insurance  policy,  where 
plaintiff  aliesed  tlie  contract  of  insurance,  the 
happening  of  the  continRPncy  whereby  the  in- 
surer became  liable,  and  the  amount  of  indem- 
nity to  which  tbe  insured  was  entitled,  defend- 
ant could  not  prove  nonpayment  of  premiums 
under  a  general  denial. 

FEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  28.  Insurance,  §  1636.] 

6.  Same— PLEAniNQ. 

In  an  action  on  an  insurance  contract 
where  defendant  did  not  plead  failure  to  pay 
the  premium,  plaintiffs  were  not  bound  to  spe- 
cially plead  the  waiver  of  this  payment  by  the 
defendant. 

7.  Triai/— Objections  to  Evidence— Waiver. 

Where  plaintiffs  introduced,  without  objec- 
tion, evidence  of  the  payment  of  the  assessable 
note  given  by  them  in  consideration  of  the 
policy  sued  on,  and  defendants  introduced  with- 
out objection  evidence  that  the  assessable  note 
had  not  been  given  by  plaintiffs,  and  that  no 
policies  were  ever  delivered,  unless  the  assessa- 
ble note  was  on  file  in  the  company's  ofiicp.  and 
that  it  did  not  deliver  this  policy  through  its 
agent,  and,  to  controvert  this,  plaintiffs  showed 
that  like  policies  were  delivered  through  the 
agent  without  tbe  assessable  note,  the  failure  to 
allene  nonpayment  or  a  waiver  thereof  is  deem- 
ed to  have  been  waived  by  both  parties,  and  de- 
fendants' objection  to  evidence  concerning  the 
waiver  of  payment  of  the  premium  because  it 
was  not  pleaded  in  the  complaint  waa  properly 
overruled. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  S  974.] 

8.  Same  — Instructions  — Applicabii.itt   to 
Case. 

(Jenerally  instmctions  should  be  based  upon 
the  pleadings  and  evidence ;  but.  where  defend- 
ant manifestly  waived  the  necessity  ot  an.v 
particular  plcadinRs  ond  introduced  evidence 
m  its  own  behalf,  regardle.'-s  of  the  pleadiugi^, 
without  objection  that  it  was  incompetent,  the 
court  may  ))roperly  instruct  the  jur.v  in  relation 
to  the  whole  field  of  inquiry  covered  by  the  evi- 
dence. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  4(1.  Trial,  $  588.) 

9.  lNsrRA.NTE—.\oENTS— Authority  to  Waive 
1'ayment  of  Premh;m. 

Where  an  agent  of  an  insurance  policy  had 
authority  to  deliver  policies,  to  solicit  applica- 
tions, to  collect  the  premiums  thereon,  and  was 
the  person  with  whom  the  insured  transacted 
all  his  bnsineiw.  his  waiver  of  the  payment  of 
premiums  required  by  the  terms  of  the  policy 
as  a  condition  precedent  to  its  taking  effect 
would  bind  the  company. 

fEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  28.  Insurance,  {  948.] 

10.  Same— Payment  or  Premium— Waiver. 
The  delivery  of  an  insurance  policy  with- 
out requiring  payment  of  the  premium  waives 
such  payment  as  a  requisite  of  the  contract's 
taking  effect,  though  the  policy  contains  a  con- 
dition making  payment  of  tbe  premium  a  condi- 
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Hon  precedent  to  the  attacbinK  of  the  insurer's 
liability. 

11.  Samb—E3ivdence— Sufficiency. 

In  an  action  on  an  insurance  policy,  evi- 
dence examined,  and  held  safficient  to  sufitain  a 
verdict  for  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  18  1707-1728.1 

12.  Same— Proof  op  Loss— Waiveb. 

Where  an  insurance  company,  when  re- 
quested by  its  at^nt  to  send  the  necessary 
blank.s  to  enable  plaintiffs  to  furnish  proof  of 
loss,  refused  to  paj'  the  insurance  on  the  ground 
that  there  was  no  delivery  of  the  policy,  and  no 
payment  of  the  premium  or  execution  of  the 
assessable  note,  its  right  to  demand  proofs  of 
loss  was  waived. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  H  1391,  1392.] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver ;  Booth  M.  Malone,  Judge. 

Action  by  Freedom  Sprapue  and  another 
against  the  National  Mutual  Fire  Insurance 
Company  to  recover  on  an  insurance  policy. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

John  II.  Gabriel,  Clay  B.  Whitford,  and 
Henry  E.  May,  for  npiiellant.  Morrison  & 
De  Soto,  for  appellees. 

CASWELL,  J.  Action  upon  Insurance  pol- 
icy by  appellees,  as  plaintiffs  belo-w,  against 
appellant.  The  complaint  alleges,  in  sub- 
stance, that  defendant  In  September,  1901, 
for  a  valuable  consideration,  made  and  ex- 
ecuted, and  at  about  the  same  time,  by  W.  D. 
Kelsey,  its  agent  in  Phillips  count.v,  de- 
livered, its  polic.v  of  Insurance,  in  writing. 
Insuring  plaintiffs  In  the  sum  of  $2,000  on 
their  dwelling  house,  furniture,  etc. ;  that  the 
policy  was  destroyed  by  the  fire  that  destroy- 
ed the  property ;  that  the  plaintiffs  and  each 
of  them  duly  performed  all  the  conditions  of 
the  policy  on  their  part  to  be  performed ;  that 
the  property  was  on  April  4,  1902,  totally  de- 
stroyed by  Are;  that  there  was  furnished  de- 
fendant proofs  of  loss;  that  the  loss  was 
$2.000 ;  that  they  had  demanded  payment  for 
such  loss  and  defendant  refusod  to  pay  same  or 
any  part  thereof.  The  answer  of  defend- 
ant admits  that  it  is  now,  and  at  all  times 
mentioned  In  the  complaint  was,  a  corporation 
dnly  organized  under  the  laws  of  Colorado, 
and  denies  each  and  every  other  allegation 


of  the  complaint.    Trial  to  a  jury.    There  i 
was  a  verdict  and  Judgment  for  plaintiffs 
In  the  sum  of  $2,121.70.  and  defendant  comes 
to  this  court  on  appeal. 

There  are  50  assignments  of  error.  We  do 
not  deem  it  necessary  to  pass  specifically  up- 
on each  one.  The  general  statement  of  the 
law  governing  in  this  case  will  sufficiently  dis- 
pose of  all  of  them. 

The  first  and  one  of  the  principal  ques- 
tions raised  is:  Was  there  a  delivery  of  the 
policy?  Whether  there  has  been  a  delivery 
at  oil  Is  a  question  for  the  Jury  under  proper 
Instructions.  Smith  v.  Life  Assur.  Soc.  of  N. 
Y.,  6.5  Fed.  7f!5.  13  C.  C.  A.  284 :  Snyder  v. 
lus.  Co.,  202  Pa.  IGl,  51  Atl.  744.    The  evi- 


dence upon  the  question  of  delivery  was  con- 
flicting. The  secretary  of  the  defendant  com- 
pany testified  that  the  policy  was  made  out 
and  registered  In  his  office,  but  that  he  in- 
structed the  clerk  not  to  deliver  it  He  fur- 
ther says:  "It  might  be  iwssible  that  we 
would  send  a  policy  and  say  deliver  these 
policies  and  get  the  obligation  slip,  but  I 
hardly  think  we  did."  And,  again:  "We 
would  not  have  sent  the  Sprague  iwlicy  to 
our  agent  for  delivery  without  having  that 
obligation  slip."  Mr.  Kelsey,  the  local  agent 
at  Holyoke,  In  Phillips  county,  testified  In  the 
first  Instance  as  to  the  delivery  of  the  poli<-y: 
"I  don't  reniembor  of  receiving  a  policy  of  the 
National  Mutual  for  the  Spragues.  I  could  not 
say  now  positively,  because  I  want  to  be 
right  about  the  matter.  I  did  not  say  posi- 
tively whether  I  ever  did  or  not.  I  don't  re- 
member of  It,  and  I  don't  think  that  I  did. 
•  *  *  but  still  I  might  have.  Now.  I 
don't  want  to  say."  He  also  testified  that  he 
did  not  deliver  It,  and  there  was  other  testi- 
mony to  the  effect  that  It  would  not  have 
been  delivered  without  receiving  the  obliga- 
tion slip  or  assessable  note  for  the  premium. 
The  plaintiffs  both  swore  positively  that  the 
National  Mutual  policy  was  delivered  to  them 
by  Mr.  Kelsey.  The  elder  Sprague  was  not 
sure  whether  he  signed  the  obligation  slip  or 
not.  It  was  his  recollection  he  did.  It  was 
further  testified  by  them  that  the  i)ollcy  read 
in  consideration  of  $3(5,  this  being  the  amount 
of  the  asse8.sable  note  or  premium  claimed 
by  defendant  not  to  have  been  paid.  It  was 
further  shown  that  there  was  a  loss  by  fire, 
and  that  the  amount  of  loss  was  uni)nid.  It 
was  alleged  and  proven  that  the  policy  was 
destroyed  by  fire.  A  blank  form  of  policy 
was  Introduced  in  evidence  containing  the 
same  conditions  as  the  destroyed  policy. 
Applying  the  evidence  to  supply  the  blank 
spaces  In  the  policy,  a  portion  of  It  was  made 
to  read  as  follows:  "The  National  Mutual 
Fire  Insurance  Company  of  Denver,  Colo- 
rado, in  consideration  of  the  stipulations 
herein  nametl  and  thirty-six  dollars  ($.'W).(X)) 
premium  does  Insure,"  etc.  The  Jury  by  Its 
verdict  found  as  a  fact  that  the  policy  was 
delivered,  and  necessarily  that  It  was  deliver- 
ed under  the  condition  above  described,  and 
there  not  only  was  sufficient  evidence  to  sui>- 
port  the  verdict,  but  we  think  the  prei»onder- 
ance  of  evidence  clearly  supported  the  claim 
of  delivery.  This  case  was  thus  brought 
squarely  under  the  rule  laid  down  In  Ins. 
Co.  v.  Friedenthal,  1  Colo.  App.  5,  9.  27  Pac. 
8S,  holding  that  such  language  Imports  the 
|)«ynient  prior  to  the  delivery  as  the  consid- 
eration for  the  delivery  of  the  contract  to  tlie 
insured.  The  proof  had  the  effect  of  leaving 
the  plaintiffs  in  the  same  position  as  though 
the  policy  had  been  in  their  possession  after 
the  fire,  and  such  jxtssession  Is  presumption 
that  the  polic.v  was  duly  delivered  by  the  In- 
surance company.  Benefit  Life  Asa'n  v.  Sib- 
ley, 158  111.  411,  42  N.  E.  137 ;  Thum  v.  Wol- 
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stenholme,  21  Utah,  440,  61  Pac.  537 ;  Jones  v. 
IDB.  Co.,  168  Mass.  ^45,  47  N.  E.  92. 

Another  question  upon  which  appellant 
strongly  relies  Is  that  a  certain  assessable 
note.  Bo  called,  was  not  given  by  the  Insurer 
and  that  no  liability  attached  to  the  company 
because  it  was  provided  by  the  terms  of  the 
contract  that  such  liability  should  not  attach 
until  the  note  was  given,  and  In  this  connec- 
tion It  alleges  Its  objection  to  certain  evidence 
intro<luced  on  the  part  of  the  plalntifTs  below 
and  to  the  instructions  of  the  court  concern- 
ing what  It  calls  a  waiver  of  such  note  with- 
out any  plea  of  waiver  in  the  complaint,  and 
further  alleses  that  there  could  be  no  waiver 
by  an  agent  or  offlcor  of  the  company,  and 
only  by  the  company  itself.  Referring  to  the 
pleadings,  the  defendant  would  not  have  been 
liennitted,  upon  proper  objections,  to  intro- 
duce any  evidence  concerning  the  nonpayment 
of  the  premium  or  the  failure  to  give  the  as- 
seiisable  note,  so  called.  It  was  stated  lu  Ins. 
Co.  v.  Friedenthal,  supra,  that  "when  the 
policy  was  delivered  it  became  operative,  and 
it  could  only  be  Impeached  by  showing  that  It 
was  lmpnq>orly  or  fraudulently  obtained  by 
the  Insured  in  such  manner  as  to  negative  the 
fact  of  the  legal  and  voluntarj'  delivery  of 
the  policy  by  the  ap|)ellant.  When  delivered 
and  operative,  all  that  was  necpssary  primari- 
ly was  to  allege  the  contract  of  Insurance,  the 
happening  of  the  contingency  whereby  the  in- 
surer became  liable  to  pay  by  reason  of  the 
c-ontract,  and  the  amount  of  Indemnity  to 
which  the  insureil  was  entitled.  Anything 
Impeaching  the  validity  of  the  contract  should 
have  been  alleged  by  way  of  defense."  Phoe- 
nix Ins.  Co.  V.  Hague  (Tex.  Civ.  Ajip.)  iH  S. 
W.  054,  and  cases  cited.  The  defendant  was 
not  entitled  to  prove  nonpayment  of  premium 
tinder  a  general  denial.  Ins.  Co.  v.  Frie- 
denthal, supra;  Ass'n  v.  Worthing,  tiO  Neb. 
587,  81  X.  W.  020. 

It  is  unnecessary  to  tlie  deterndnation  of 
the  questions  preseutwl  to  discuss  at  length 
the  many  decisions  which  have  been  rendered 
upon  the  force  and  effect  of  the  recitals  In 
this  policy.  Following  the  rule  of  our  own 
court  in  the  casti  of  Ins.  Co.  v.  Friedenthal, 
It  is  sufficient  to  say  that  the  recitals  of  the 
policy  and  its  possivsion  are  at  least  j)rlma 
facie  evidence  that  the  premium  was  paid,  or 
that  the  assessable  note  was  given.  Had  the 
defendant  chosen  to  allege  that  the  iwllcy 
was  obtained  improi)erIy  or  fraudulently,  or 
that  the  premium  had  not  been  paid,  then  It 
would  have  been  obligatory  upon  the  plain- 
tiffs to  specially  plead  the  waiver,  if  they 
were  Intending  to  rely  upon  such  waiver,  and 
for  the  reason  that  the  waiver  must  be  plead- 
ed as  new  matter  by  way  of  confession  and 
avoidance.  Eiseman  v.  Ins.  Co.,  74  Iowa,  11, 
30  X.  W.  780 ;  Benihard  v.  Ins.  Co.,  40  Iowa, 
442.  But  the  defendant  did  not  plead  the 
failure  to  pay  the  pivmlum,  and  the  plain- 
tiffs were  not  bound  to  specially  plead  the 
waiver.  In  the  Introduction  of  evidence, 
there  was  some  testimony  by  the  plaintiffs 


concerning  the  payment  of  this  assessable 
note,  and  without  objections.  The  defendant 
In  presenting  Its  testimony  gave  considerable 
evidence,  which  was  not  objected  to,  that  the 
assessable  note  or  obligation  slip  had  not 
been  given  by  the  plaintiffs,  and,  further,  that 
no  policies  were  ever  delivered  unless  the  as- 
sessable note,  or,  as  It  is  sometimes  culled, 
"obligation  slip,"  had  been  received  and  was 
on  file  In  the  company's  office  at  Denver,  and 
further  testified  that  it  did  not  deliver  this 
policy  through  Its  agent,  Kelsey,  at  Ilolyoke. 
To  controvert  this  statement  and  In  rebuttal, 
the  plaintiffs  showed  that  like  policies  were 
delivered  through  tlie  agent,  Kelsey,  and  with- 
out the  obligation  slips  signed  by  Insured,  and 
that  he  had  delivered  other  policies  In  the 
National  Mutual  Company  to  residents  of 
Phillips  county  In  the  vicinity  of  Ilolyoke. 
For  the  first  time  objection  was  made  to  the 
introduction  of  any  evidence  concerning  the 
waiver  of  the  premium  liecause  the  same  was 
not  pleaded  In  the  complaint.  Thpse  objec- 
tions were  properly  overi-uled,  for  the  i'eas:-u 
that  the  defendant  bad  done  much  in  the  in- 
troduction of  this  evidence  to  tender  these  is- 
sues regardless  of  the  pleadings,  and,  as  It 
was  received  prior  to  the  rebuttal,  without 
objections,  by  both  parties,  the  failure  to  al- 
lege nonpayment  or  a  waiver  must  he  deemed 
to  have  been  walve<l  by  both.  We  do  not 
think  the  defendant  is  in  position  to  object 
to  either  the  Introduction  of  the  evidence  or 
the  Instructions.  The  first  failure  to  plead 
properly  occurs  in  defendant's  answer.  By 
its  denial  it  precluded  itself  from  making  anv 
defense  under  the  circumstances  of  this  case 
excepting  upon  the  question  of  the  delivery 
of  the  policy.  The  evidence  was  admissible 
to  contradict  the  statements  of  the  defend- 
ant's witnesses,  and  to  show  the  character  of 
Kelsey's  agency  In  that  locality.  We  fully 
agree  with  the  contention  of  api^llant  as  a 
general  proposition,  that  the  Instnictlona 
should  be  based  upon  the  pleadings  and  the 
evidence,  but,  when  appellant  has  manifestly 
waived  the  necessity  of  any  particular  plead- 
ings and  introduced  evidence  in  its  own  be- 
half regardless  of  the  pleadings,  and,  in  fact, 
without  any  pleadings,  without  objection  that 
the  same  was  Incompetent,  the  court  may 
then  properly  Instruct  the  Jury  in  relntion  to 
the  whole  field  of  Inquiry  coveretl  by  the  evi- 
dence. 11  Enc.  of  Pleading  &  I'ractlce,  10.">, 
100,  and  many  cases  cited.  We  think  It  was 
a  case  where  the  issues  were  mutually  disre- 
garded up  lo  the  time  of  the  rebuttal  testi- 
mony. Holding  that  under  the  circumstances 
of  this  case  the  Instructions  were  properly 
given,  we  find  that  they  were  much  more 
favorable  to  the  defendant  than  to  the  plain- 
tiffs, and  burden  was,  by  such  Instructions, 
placed  uiK)n  plaintiffs  to  prove,  not  only  all 
the  allegations  of  the  complaint,  but  any 
waiver  relied  upon,  to  the  satisfaction  of  the 
jury.  We  are  further  of  the  opinion  that  if  a 
waiver  was  relie<l  upon,  whether  pleaded  or 
not,  there  was  sufficient  evidence  to  sustain 
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It,  and  to  show  that  Kelsey  wag  such  an  agent 
that  a  waiver  by  him  would  bind  the  com- 
pany.   He  manifestly  bad  the  right  to  deliver 
policies,  to  solicit  applications,  to  collect  the 
premiums  thereon,  and  It  appears  by  the  evi- 
dence that  he   represented  the  company   In 
every  respect  so  far  as  the  plaintiffs  were 
concerned,  and  that  they  did  all  their  busi- 
ness with  him.     At  least,  he  was  sacb  an 
agent  as  could  waive  conditions  precedent, 
and  thereby  bind  the  company,  regartlless  of 
the  recitals  Jn  the  policy.    Ins.  Co.  v.  Schlink, 
175  III.  284.  51  X.  E.  795 ;  Hewitt  v.  Ins.  Co., 
.S4  Slisc.  Rep.  73S,  70  N.  Y.  Supp.  1012:  JH1- 
ler  V.  Ins.  Co.,  17  Fed.  Cas.  312.    There  can 
no  longer  be  any  question  that  the  delivery  of 
a  policy  without  requiring  prepayment  of  the 
premium  waives  such  prepayment  as  a  reci- 
uislte  of  the  contract's  taking  effect  though 
the  policy  contains  a  condition  making  pay- 
ment of  the  premium  a  condition  precedent  to 
the  attaching  of  insurer's  liability.     Assur. 
Co.  V.  Schulz.  94  111.  App.  l.")C;  Ins.  Co.  v. 
Muller,  110  111.  App.  190;  Ins.  Co.  v.  Cash, 
14  Ind.  App.  3,  42  N,  E.  240 ;  Taylor  v.  Col. 
League,  135  Mich.  231,   07   N.  W.  CSO.   100 
Am.  St.  Rep.  392 ;  N.  Y.  Life  v.  Stone,  42  Mo. 
App.  383 :  Ins.  Co.  v.  Parker,  66  Neb.  3.05,  92 
N.  W.  G04.  62  L.  R.  A.  390.  103  Am.  St.  Rep. 
714 ;  Wood  v.  Ins.  Co.,  32  N.  T.  G19.    We  are 
not  holding  that  there  was  a  waiver  in  this 
case,  or  that  It  was  necessary  for  the  plain- 
tiffs to  prove  waiver  to  support  the  verdict. 
There  was  some  testimony  to  the  effect  that 
the  assessable  note  had  been  signed,  and  the 
defendant  testified  positively  that  the  plain- 
tiffs could  not  have  hud  the  policy  in  their 
iwssession   without  executing  an   assessable 
note.    There  was  also  testimony  in  rebuttal 
to  the  effect  that  the  agent,  Kelsey,  had  said 
he  had  fixed  all  papers  of  plaintiffs  himself, 
and  that  their  Insurance  was  all  right.   There 
was  sufllclent  evidence  In  this  respect  upon 
which  the  jury  might  have  rested  their  ver- 
dict,   regardless   of   any   waiver.     Appellant 
further  says  the  contract  of  insurance  was 
not  complied  with  on  account  of  the  failure 
of  the  plaintiffs  to  furnish  proof  of  loss.    It 
Is  clear  that  the  plaintiffs  attempted  to  fur- 
nish such  proof  through  the  agent.  Kelsey, 
but.  having  no  blanks,  he  wrote  to  the  com- 
pany for  same  for  the  purpose  of  furnishing 
the  proof  in  the  form  retiulred,  but  the  com- 
pany refused  to  pay  the  Insurance,  upon  the 
ground  that  there  was  no  delivery  of  the  pol- 
icy, and  no  payment  of  the  premium  or  execu- 
tion of  the  assessable  note,  and  this  was  a 
waiver  of  the  rights  to  demand  proofs  of  loss. 
Ins.  Co.  v.  Smith,  3  Colo.  422;  Ins.  Co.  v. 
Manning,  3  Colo.  224 ;  Lambkin  v.  Ins.  Co.,  11 
Colo.  App.  249-253,  52  I'ac.  1040 ;  Ins.  Co.  v. 
Alils  Co.,  11  Colo.  App.  204-276,  53  Pac.  242. 
Perceiving  no  errors  In  the  record  which 
can  be  considered  prejudicial  to  appellant, 
the  judgment  is  affirmed. 

8TEKLE,  C.  J.,  and  MAXWELL,  J.,  con- 
cur. 


DOWNING  V.  ERNST. 

(Supreme  Court  of  Colorado.    May  6.  1907. 

Rehearing  Denied  Nov.  4.  1907.) 

1.  Appeal  —  Review  —  Pbesumftiohs  —  Jo- 

BISniCTION. 

Where  the  trial  court  had  jurisdiction  of 
the  subject-matter,  it  will  be  presumed  on  ap- 
peal that  it  determined  all  questions  necessary 
to  enal>le  it  to  proiwrly  pronounce  judg.'uent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  88  3763-3705.] 

2.  Same— Ebboks  Not  Assigned  ob  Aboued — 
Effect. 

Where  there  is  no  assiininient  of  error  that 
the  dl.>itrict  court  did  not  have  jurisdiction  to 
pronounce  judgment,  and  no  argument  submit- 
ted upon  the  question,  it  cannot  be  determined 
on  apiM>al. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  3,  Api)eal  and  Error,  88  2971,  4257.) 

3.  Specific  Peefobmakce  —  Evidence  —  Pbo- 

PBlETy. 

On  a  bill  to  specifically  perform  a  contract 
to  convey  part  of  land  purchased  by  defendant 
at  a  judicial  sale,  evidence  as  to  all  matters  re- 
lating to  the  contract  was  properly  received. 

lEd.  Note. — For  cases  in  noint,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  88  384,  385.1 

4.  Appeal— HABULEsa  Ebbob— Admission  or 
Evidence. 

On  a  bill  to  specifically  perform  a  contract 
to  convey  part  of  land  purchased  by  defendant 
at  a  judicial  sale,  any  error  in  admitting  certain 
evidence  was  harmless,  where  the  court's  find- 
ings and  judgment  were  not  based  on  it. 

[Ed.  Note. — For  cases  in  point,  gee  Cent,  Dig. 
vol.  3,  Appeal  and  Error,  88  4153-41.'>7.) 

5.  Triai/— Conclusions  of  Law— Inapplica- 
bility—Pbopriety  OF  Refusal. 

On  a  trial  to  the  court,  it  was  proper  to 
refuse  to  make  conclusions  of  law,  where  they 
were  unnecessary  and  would  have  been  inap- 
plicable to  the  facts  and  questions  involved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol,  46,  Trial,  8  035.] 

6.  AppEAif— Conclusiveness  or  Findings. 

Where  the  testimony,  though  conflicting, 
supports  the  findings  and  judgment  of  the  trial 
court,  they  are  conclusive  on  appeal. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  88  3983-3980.] 

Api)eal  from  District  Court,  Arapahoe  Coun- 
ty (now  City  and  County  of  Denver);  P.  L. 
I'nlmer,  Judge. 

Bill  by  Warwick  M.  Downing  against  Rich- 
ard P.  Ernst.  From  a  judgment  of  the  dis- 
trict court  for  defendant,  on  api^eal  by  him 
from  a  Judgnient  of  the  county  court  for 
plaintiff,  plaintiff  appeals.    Affirmed. 

J.  M.  Ellis  and  W.  M.  Downing,  for  ap- 
I)ellaut.  Cranston,  Pitkin  &  Moore,  for  ap- 
pellee. 

CASWELL,  J.  Bin  for  specific  perform- 
ance filed  In  the  county  court  of  Arapahoe 
county  (now  city  and  county  of  Denver)  by  the 
appellant,  as  plaintiff  below,  alleging  that  the 
projierty  Involved  in  the  controi'ersy  did  not 
equal  or  exceed  $2,000,  and  further  alleging, 
in  substance,  that  on  September  20, 1900.  plain- 
tiff attended  an  auction  sale  of  certain  prop- 
erty with  the  purpose  and  Intention  of  bid- 
ding for  and  purchasing,  If  possible,  at  such 
sale  a  certain  20  acres  of  land  described  In 
Digitized  by  VjOOQlC 
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the  notice  of,  and  Included  In,  tbe  property 
offered  for  sale  at  such  time;  tbat  tbe  prop- 
erty was  sold  under  an  order  of  the  United 
States  District  Court  by  a  receiver;  that 
the  same  was  offered  to  bidders  In  separate 
parcels,  and  then  bids  were  requested  upon 
all  the  property,  the  bids  so  to  be  received 
to  be  submitted  to  the  United  States  court 
at  a  future  time  for  acceptance  and  conflrma- 
Uon;  that  plaintiff  bid  $725  for  the  land  In 
controversy;  that  at  the  time  of  such  bid  the 
appellee,  who  was  defendant  below,  enter- 
ed Into  an  agreement  with  plaintiff  not  to 
bid  a  higher  sum  for  said  property,  and  that. 
In  the  event  he  (the  appellee),  who  was  in- 
tending to  bid  on  all  the  property,  should  have 
his  bid  accepted,  he  would  notify  plaintiff 
and  turn  over  to  plaintiff  the  right  to  buy 
and  pay  for  the  said  20  acres  In  contro- 
versy such  sum  as  it  would  cost  him  and 
being  Its  proportion  of  tbe  amount  paid  for 
all  tbe  property  purchased;  that  he  (the  de- 
fendant), by  his  fraud,  misrepresentation,  and 
deceit,  prevented  the  plaintiff  from  bidding 
higher  for  the  said  property;  and  that  the 
property  was  obtained  by  the  defendant,  who 
thereafter  refused  to  carry  out  his  contract 
and  convey  the  said  20  acres  to  the  plaintiff. 
The  plaintiff  In  his  complaint  prays  for  spe- 
cific performance  of  the  agreement,  and  that 
tbe  defendant  be  declared  a  constructive  trus- 
tee for  the  use  of  the  plaintiff  as  to  the  title 
of  tbe  said  20  acres,  and  that  he  be  ordered 
to  sell  and  convey  the  same  to  tbe  plaintiff 
because  of  the  contract  aforesaid.  The  an- 
swer of  the  defendant  denies  tbat  be  made 
snch  a  contract  and  sets  up  tbe  statute  of 
frauds  as  a  third  defense.  I'laintiff  obtained 
Judgment  In  the  coimty  court.  Defendant 
took  an  appeal  to  the  district  court  The 
trial  was  had  to  the  court;  a  Jury  being 
waived.  The  district  court  found  for  defend- 
ant on  all  tbe  questions  presented,  and  says 
In  Its  findings:  "I  am  bound  to  find  from  the 
evidence  heard  that  such  a  contract  was  not 
made."  There  was  a  Judgment  for  defend- 
ant Tbe  case  reaches  this  court  on  an  ap- 
peal by  plaintiff  from  stich  Judgment 

It  is  alleged  that  tbe  trial  court  erred  In 
finding  for  defendant  without  determining 
the  question  of  Jurisdiction.  The  court  below 
had  Jurisdlstlon  of  the  subject-matter.  The 
presumption  must  obtain  that  it  determined 
all  questions  necessary  to  enable  It  to  prop- 
erly pronounce  Judgment.  The  record  dis- 
closes that  the  defendant  raised  a  Jurisdic- 
tional question.  Plaintiff  contended  for  the 
Jurisdiction,  and  tbe  ruling  of  the  court  so 
far  as  made  was  In  bis  favor;  but  tbe  ques- 
tion is  not  presented  to  this  court  for  deter- 
mination. There  Is  no  assignment  of  error 
that  the  district  court  had  not  Jurisdiction 
to  pronounce  the  Judgment,  nor  is  there  any 
argument  submitted  uiK>n  this  question. 
There  are  some  assignments  that  the  court 
erred  In  admitting  certain  testimony.  Tbe 
objection  to  the  admission  of  testimony  was 
not  in  all  cases  so  presented,  as  to  entitle 


appellant  to  a  review,  the  reason  for  tbe 
objection  not  being  fully  stated,  but  an  ex- 
amination of  the  testimony  Introduced  con- 
vinces us  tbat  tbe  same  was  properly  ad- 
mitted. This  was  a  bill  In  equity  to  comi)ei 
the  performance  of  an  alleged  contract,  and 
this  testimony  related  to  matters  which  hap- 
pened In  connection  with  the  transaction.  We 
think  the  trial  court  properly  received  evi- 
dence concerning  all  matters  in  connection 
with  the  contract,  but  at  any  rate  the  admis- 
sion of  the  same  In  no  wise  prejudiced  the 
appellant  It  is  apparent  tbat  such  evi- 
dence did  not  control  the  court  In  any  man- 
ner In  pronouncing  Judgment,  and  tbat  tbe 
court's  findings  are  not  based  upon  such  evi- 
dence affirmatively  appears  by  the  record. 
After  the  findings  of  tbe  court,  counsel  for 
appellant  prepared  and  presented  certain 
rulings  of  law,  and  requested  that  they  be 
given  by  the  court,  and  he  further  requested 
tbat  the  court  make  findings  of  law  and  of 
facts  separately  and  specifically.  The  court 
made  some  rulings  as  requested,  and  refused 
others,  and  mainly  upon  the  ground  tbat  they 
bad  on  application  to  tbe  case  at  bar  and 
refused  to  make  further  findings  of  fact  than 
It  bad  already  made,  Tbe  court  having  found 
uiwn  the  evidence  that  there  was  no  con- 
tract, which  was  the  basis  of  the  plaintiff's 
case,  such  rulings  were  unnecessary  and  could 
have  no  application  to  the  questions  Involved. 
Nearly  all  of  tbe  assignments  of  error  are  In 
connection  with  the  court's  refusal  to  make 
such  rulings  or  any  further  findings  than  It 
had  already  made,  and  tbe  main  argument 
of  appellant  is  directed  to  such  refusal.  It 
is  not  shown  by  appellant  that  such  refusal 
Is  reversible  error,  nor  that  his  rights  are  In 
any  way  prejudiced  by  such  action  of  the 
court  below.  EJven  If  tbe  appellant  was  en- 
titled In  a  proper  case  to  such  rulings,  as  con- 
tended for,  we  do  not  find  that  the  court 
would  be  bound  to  make  such  findings  of 
law  and  Instructions  to  Itself  under  the  cir- 
cumstances of  this  case.  There  are  no  facts 
presented  to  which  tbe  rulings  as  requested 
could  apply.  Hart  v.  Green  et  al.,  16  Colo. 
App.  70,  G.T  Pac.  344;  Curran  v.  Rothschild,  14 
Colo.  App.  5a%  flO  Pac.  1111;  Tanner  v.  Ilar- 
per,  32  Colo.  IGo.  75  Pac.  4W.  All  tbe  wrouKs 
complained  of  had  their  foundation  In  the 
contract  alleged  by  plaintiff  to  have  been 
made,  and  the  fraud  and  deceit  consisted  In 
the  nonperfoi-mance  of  tbe  contract.  If  the 
court  found  as  a  fact  upon  sufficient  evidence 
that  there  was  no  such  contract,  the  refusal 
to  make  such  rulings  of  law  as  requested  In 
no  wise  prejudiced  the  appellant.  It  appears 
by  the  record  that  the  court  was  not  control- 
led In  its  findings  of  fact  by  an  erroneous 
view  of  the  law,  nor  Is  there  any  finding  of 
fact  so  manifestly  unjust  as  to  carry  the  con- 
viction that  It  was  the  result  of  bias  or  prej- 
udice. Johnson  v.  Bailey,  17  Colo.  JJO,  28 
Pac.  81;  Land  &  Canal  Co.  v.  Jenkins,  1  Colo. 
App.  42.5,  20  Pac.  381.  OOIP 

The  plaintiff  testified  that  a  contraCT^fts- 
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entered  Into,  and  that  Its  terms  and  condl- 
lous  were  violated  by  the  defendant.  The 
defendant  as  directly  and  strongly  testified 
that  there  was  no  such  contract.  The  court 
chose  to  believe  the  testimony  given  by  the 
defendant.  There  was  sufficient  evidence  to 
support  the  judgment,  and  where,  upon  such 
conflicting  testimony,  the  evidence  Is  suffi- 
cient, we  are  bound  by  the  Judgment  and 
findings  of  the  trial  court.  The  contract  as 
set  forth  in  the  complaint  was  in  effect  to 
suppress  competition  and  stifle  bidding  at  a 
public  judicial  sale.  The  question  of  the  in- 
validity of  the  contract  on  grounds  of  pub- 
lic pollc.v  was  not  presented  by  the  record. 
Because  this  decision  rests  upon  other  groimds, 
It  should  not  be  inferred  that  this  court  would 
lend  Its  aid  to  enforce  contracts  of  such  char- 
acter. 
The  judgment  Is  affirmed. 

STEELE,  C.  J.,  and  MAXWELL,  X,  concur. 


nOLMQUIST  V.  GILBERT. 
(Supreme  Court  of  Colorado.    Oct.  7,  1907.) 

1.  LiMiT-^TioN  OF  Actions— Nature  of  Stat- 
ute— AFffXTS  THE  Remedy  Only. 

The  stiUut"  of  iimitationa  feces  to  the  rem- 
ed.v.  uot  the  cause  of  action,  and  does  not  ex- 
tingiiisli  the  debt.  It  is  a  means  of  defense, 
to  l>e  pleaded  by  defendant  as  a  perHonal  privi- 
lejte. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.   33.   Limitation  of  Actions,  §§  049-0C3.1 

2.  Samk— FoKF.ci.osiNG  Tbust  Deed  by  Ad- 

VEnTlSEMT:NT  AND  SAI,E. 

Tlie  foreclosure  of  a  trust  deed  siven  to 
secure  a  note  by  advertisement  and  sale  is  not 
affected  by  the  statute  of  limitations,  as  it  is 
not  an  action,  within  Mills'  Ann.  St.  §  2000. 
limiting  the  time  for  brin;;ing  certain  actions; 
an  action,  within  that  section,  being  a  proceed- 
ing before  a  court  of  justice  in  the  manner 
prescribed  by  the  court  or  the  law. 

3.  Same— Election  Hetween  Remedies— Ef- 
fect. 

Where  plaintiff  has  several  remedies  for  the 
same  caiisse  of  action,  the  fact  that  one  or  more 
of  hi.s  remedies  liave  become  barred  will  not 
affect  his  right  to  any  of  the  others  which  are 
not  baiTcd. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §S  Oil,  05li.| 

4.  MoRTGAOES— Power  of  Sale— Transfer  of 
Legal  Title  to  Tbistke. 

'J'rust  deeds  and  moi  tgages  with  power  of 
sale  convey  the  legal  title  to  the  trustee  or 
mortgagee. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3o.  Jlortgages,  §§  277,  278.1 

r».  Limitation  of  Actions  — New  X'bomise  — 
Indohsement  on  Note. 

A  trnsti'o  sold  land  under  tli»  terms  of  a 
trust  deed  autiuirizing  the  sale  and  application 
of  tlie  prweeds  to  tlie  j)ayineiit  of  a  note,  and 
indorsed  tlic  i)roreods  as  a  ))iiyment  on  the  note, 
without  the  maker's  IcnowledKe  and  without  his 
direction,  further  tiiaii  l>y  authority  granted  in 
the  deed.  Jlctfl.  that  tiic  indorsement  did  not 
raise  an  implied  promise  of  the  maker  to  i)ay 
the  balance  due  on  the  note,  since,  to  raise  such 
a  promise,  the  payment  must  be  voluntary,  made 
by  the  debtor  to  the  creditor,  and  the  promise 
must  be  shown  by  a  payment  of  a  portion  of 
tiie  debt,  accompanied  by  circumstances  amount- 


ing to  an  absolute  unqualified  acknowledgment 
of  more  being  due. 

Campbell.  Gabbert,  and  Maxwell,  JJ.,  dissent- 
ing in  part. 

En  Banc.  ApiK>al  from  District  Court, 
•Phillips  County;    E.  E.  Armour,  Judge. 

Action  by  E.  Gilbert  against  John  Ilolm- 
quist.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

J.  11.  Painter  and  Allen  &  Webster,  for  ap- 
pellant Wm.  T.  Rogers  and  J.  S.  Beuuett, 
for  appellee. 

CASWELL,  J.  This  was  an  action  in  the 
district  ct)urt  of  Phillips  county  to  recover  the 
sum  of  $700  claime<l  to  l)e  due  upon  a  prom- 
issory note  executed  by  the  appellant,  who 
was  defendant  below,  and  owned  at  the 
time  of  the  suit  by  the  appellee,  who  was 
plaintiff  below.  The  case  comes  to  this  court 
by  appeal,  and  H|)on  an  agreed  statement  of 
facts  setting  forth  In  substance  that  the  ap- 
pellant in  1887  executed  to  Henry  J.  Aldricli 
as  trustee,  for  the  use  and  benefit  of  one 
Stlllman,  a  certain  trust  deed  conveying 
certain  lands  In  Philliim  county  to  said 
Aldrich  In  trust  to  secure  the  payment  of 
the  promissory  note  for  ^.'WO  and  Interest 
thereon ;  that  the  note  was  thereafter  trans- 
ferred to  the  plaintiff  l)eIow,  together  with 
the  trust  deed ;  that  on  the  6th  day  of  De- 
cember, 1902,  the  same  was  foreclosed  by 
notice  and  sale,  according  to  the  terms  of  the 
trust  deed,  by  Alex  Sederberg,  the  substitute 
trustee;  that  the  projjcrty  was  purchased 
by  the  plaintiff  for  the  sum  of  $200,  which 
amount  was  indorsed  upon  the  note  of  ap- 
pellant by  trustee;  that  In  December,  1002, 
this  action  was  begun  In  the  county  court 
of  Phillips  county  for  the  balance  of  the 
principal  and  tlie  Interest  on  said  note, 
amounting  to  $7tK);  that  within  the  time 
allowed  the  defendant  answered  the  statute 
of  limitations.  It  was  agi-eed  that  no  pay- 
ments whatever  were  made  ujion  this  note, 
which  was  due  October  1,  1892,  until  the 
said  payment  of  $200  by  the  substitute  trustee 
on  December  C,  1!K)2.  It  was  further  stipu- 
lated that  the  trust  deed,  signe<l  and  deliv- 
ered by  the  defendant  to  the  plaintiff's  gran- 
tor, authorized  the  trustee  named  therein,  or 
his  substitute,  to  sell  the  land  given  as 
security  for  the  pu.vment  of  the  note  of  tlie 
defpiidant  at  public  auction,  after  proper 
advertisement,  and  to  ajiply  the  proceeds  of 
said  sale  to  the  iinyment  of  the  indebtedness 
evidenced  by  the  note,  and  that  the  substi- 
tuted trustee  did  aiipiy  the  entire  amount  of 
the  i)roccc(ls  of  the  said  sale  upon  the  said 
promissory  note,  and  it  was  stipulated  that 
the  said  Sederberg  was  cli()S(^n  as  substitute 
trustee  and  that  he  made  the  iudorsement 
upon  said  note  as  substitute  trustee  De- 
cember C,  1002 ;  that  the  holder  of  the  trust 
deed  was  enipoworwl  to  substitute  any  per- 
son as  trustee,  and  that  the  acts  of  the  sub- 
stituted trustee  shoiyd.j)^i|j(^  t^Cj^^e  force 
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and  effect  as  acts  of  the  original  trastee; 
tliat  there  was  no  legal  or  equitable  defense 
to  the  cause  of  action,  except  the  statute  of 
limitations.  The  trust  deed  Itself  appears 
In  the  record,  and  supports  the  agreement 
and  stipulation  as  above  set  forth. 

The  real  question  presented  In  this  case  la 
whether  the  Indorsement  by  the  trustee  of 
the  proceeds  of  the  sale  of  the  property  de- 
scribed In  the  trust  deed  upon  the  note  of 
the  maker  lu  such  an  acknowledgment  of  the 
Indebtedness  that  a  promise  to  pay  the  bal- 
ance Is  inferred,  and  that  the  debt  Is  taken 
out  of  the  bar  of  the  statute  of  limitations. 
It  Is  claimed  by  the  appellee  that  the  trust 
deed  itself  Is  not  affected  by  the  statute  of 
limitations,  although  the  note  might  have 
been,  without  the  part  payment;  that  the 
application  of  the  proceeds  by  the  trustee  was 
directed  by  the  maker  of  the  note  and  trust 
deed  at  the  time  of  Its  execution,  and  this 
Is  one  of  the  conditions  of  the  trust  which  is 
not  affected  by  the  statute  of  limitations; 
that  such  direction  constituted  the  trustee 
such  an  agent  of  the  maker  of  the  note  that 
the  application  of  the  proceeds  became  the 
act  of  the  maker  and  that  the  part  payment 
was  sufficient  to  acknowledge  the  debt,  and 
that  the  promise  to  pay  the  balance  of  the 
debt  should  be  Inferred  therefrom.  We  agree 
with  the  contention  of  counsel  for  the  ap- 
pellee that  the  foreclosure  of  the  trust  deed 
was  not  affected  by  the  statute  of  limitations. 
The  statute  goes  to  the  remedy,  not  to  the 
cause  of  action,  and  does  not  extinguish  the 
debt  It  Is  a  means  of  defense,  to  be  pleaded 
by  the  defendant  as  a  personal  privilege. 
Grant  v.  Burr,  54  Cal.  300 ;  Farmers'  Loan  & 
Trust  Co.  V.  Denver  L.  &  G.  Co.,  126  Fed. 
46,  60  C.  0.  A.  588 ;  Fievel  v.  Zuber,  67  Tex. 
275-279,  3  8.  W.  273 ;  Henry  v.  Mining  Co., 
1  Kev.  620,  623;  Menzel  v.  Hinton,  132  N. 
C.  665,  44  S.  E.  385,  95  Am.  St  Rep.  647; 
Jones  on  Mortgages  (6th  Ed.)  J  1203,  and 
eases  cited.  Our  statute  (section  2900,  Mills' 
Ann.  St.)  reads :  "The  following  actions  shall 
be  commenced  within  six  years  next  after  the 
cause  of  action  shall  accrue  and  not  after- 
wards." 

Without  attempting  to  discuss  the  question 
as  to  whether  our  statute  under  any  cir- 
cumstances applies  to  an  express  trust,  It 
la  clear  that  the  sale  in  this  case  does  not 
come  under  the  bar  of  the  statute.  In  no 
sense  Is  the  foreclosure  proceeding  by  the 
trustee  by  notice  and  sale  under  the  terms 
of  the  trust  to  be  considered  an  action  stich 
as  Is  barred  by  the  statute.  Menzel  v. 
Hinton,  132  N.  C.  060,  44  8.  E.  386,  388,  95 
Am.  St  Rep.  647;  Hall  v.  Bnrtlett,  9  Barb. 
(N.  T.)  297,  302;  Goldfrank  v.  Young,  64 
Tex.  432;  Hayes  v.  Troy,  54  Wis.  503,  11 
N.  W.  695 ;  Stevens  v.  Osgood.  18  S.  D.  247, 
100  N.  W.  161,  and  cases  cited.  It  has  been 
held  m  this  state  that  "an  action  is  a  pro- 
ceeding on  the  part  of  one  person  as  actor 
against  another,  for  the  Infringement  of  some 
right  of  the  first,  before  a  court  of  Justice 


In  the  manner  prescribed  by  the  court  or 
the  law."  Jones  v.  Bank  of  Leadvllle,  10 
Colo.  479,  17  Pac.  272.  And  it  Is  further  pro- 
vided by  our  Code  that  actions  shall  be  pros- 
ecuted and  defended  as  prescribed  in  the  act. 
"Where  the  plaintiff  has  several  remedies 
for  the  same  cause  of  action,  the  fact  that 
one  or  more  of  his  remedies  have  become 
barred  will  not  affect  his  right  to  any  of  the 
others  which  are  not  barred."  19  Am.  &  Eng. 
Enc.  Law,  p.  152,  and  cases  cited;  25  Cyc. 
999,  and  cases  cited ;  Hayes  v.  Frey,  supra ; 
Stevens  v.  Osgood,  supra ;  Menzel  v.  Hinton, 
132  N.  C.  660,  44  S.  D.  386,  95  Am.  St  Rep. 
647 ;  Goldfrank  v.  Young,  64  Tex.  432 ;  Fie- 
vel V.  Zuber,  supra. 

This  right  of  foreclo.sure  by  the  trustee 
Is  not  seriously  disputed  by  the  appellant, 
although  our  attention  Is  called  to  the  rul- 
ing In  McGovney  v.  Gwllllm,  16  Colo.  App. 
284,  05  Pac.  340.  It  Is  sufficient  to  say  that 
In  the  latter  case  the  court  holds  that  In 
the  case  before  It  "by  the  bringing  of  this 
suit  the  holder  of  the  note  and  of  the  In- 
debtedness has  elected  to  waive  the  right  of 
sale  by  the  trustee,"  and  treats  the  deed  of 
trust  as  a  mortgage.  The  question  Involved 
here  was  not  presented  in  that  case.  The 
trustee  undoubtedly  had  the  right  to  sell  the 
property  described  In  the  trust  deed  when- 
ever requested  by  the  holder  of  the  note,  and 
under  the  terms  and  conditions  of  the  deed 
Itself,  and  had  the  right,  and  it  was  his  duty, 
to  apply  the  proceeds  of  such  sale  to  the  pay- 
ment of  the  note.  It  does  not  follow,  how- 
ever, that  he  was  such  an  agent  of  the  mak- 
er that  the  payment  became  the  voluntary 
act  of  the  maker  himself,  nor  that  the  pay- 
ment was  such  an  acknowledgment  of  the 
existing  indebtedness  that  the  law  implies  a 
promise  to  pay  the  balance.  Tnist  deeds 
and  mortgages  with  the  power  of  sale  convey 
the  legal  title  of  the  property  described  there- 
in to  the  trustee  or  mortgagee.  Belmont 
Mining  Co.  v.  Costigan,  21  Colo.  479,  42  Pac. 
647,  and  cases  cited.  The  rules  of  construc- 
tion for  the  one  apply  to  the  other.  In  Camp- 
bell V.  Baldwin,  130  Mass.  200,  the  court, 
having  under  consideration  this  question  In 
connection  with  a  power  of  sale  mortgage, 
says:  "The  ground  upon  which  a  part  pay- 
ment Is  held  to  take  the  case  out  of  the  stat- 
ute is  that  such  payment  is  a  voluntary  ad- 
mission by  the  debtor  that  the  debt  Is  then 
due,  which  raises  a  new  promise  by  implica- 
tion to  pay  It  or  the  balance.  To  have  this 
effect,  it  must  be  such  an  acknowledgment 
as  reasonably  leads  to  the  Inference  that  the 
debtor  Intended  to  renew  his  promise  of  pay- 
ment. In  the  case  at  bar  the  plaintiff  ex- 
ecuted a  mortgage  In  which  he  gave  to  the 
mortgagee  power  to  sell  the  estate  and  to 
appropriate  the  proceeds  to  the  payment  of 
the  mortgage  debt.  But  this  cannot  fairly 
be  construed  as  an  authority  to  the  mort- 
gagee to  make  a  new  promise  on  behalf  of 
the  mortgagor  to  pay  the  debt  so  as  to  avoid 
the  statute  of  limitations.    ♦    ♦    •    It  would 
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be  applied  by  law  to  the  extinguishment  pro 
tanto  of  his  debt  *  •  •  It  does  not  ap- 
pear that  he  had  any  knowledge  of  the  sale. 
It  Is  absurd  to  say  that  the  facts  In  this 
case  would  fairly  lead  to  the  Inference  that 
the  plaintiff  Intended  to  renew  bis  promise 
to  pay  the  note."  To  the  same  etfect  is  the 
rule  laid  down  in  Moffltt  v.  Carr,  48  Neb. 
403,  07  N.  W.  150,  58  Am.  St  Rep.  696. 

Our  attention  has  been  called  to  but  one 
case  holding  that  the  trustee  under  sucb  cir- 
cumstances may  thus  bind  the  payor  of  the 
note.  This  was  the  case  of  Bender  y.  Markle, 
37  Mo.  App.  234,  and  It  would  seem  that  this 
case  stands  alone  among  the  decisions  of 
Missouri  upon  this  question.  Without  ex- 
amining the  decisions  of  that  state  to  any 
great  extent,  we  note  In  Leach  v.  Asher, 
20  Mo.  App.  656,  the  court  said:  "In  this 
case  the  trustee  had  power  to  sell  the  land 
and  apply  the  net  proceeds  of  the  sale  to  the 
payment  of  the  debt  secured  as  far  as  such 
proceeds  went  To  give  to  his  powers  tlie 
widest  scope,  we  may  say  that  he  was  the 
promisor's  agent  thus  to  apply  the  proceeds, 
and  that  so  doing  was  an  admission  by  the 
promisor  that  at  the  date  of  the  application 
the  amount  applied  was  due  on  the  note. 
We  cannot  see  on  what  principle  known  to 
the  law  we  would  be  Justifled  to  hold  the 
payiuent  of  a  certain  amount  of  money  by 
the  trustee,  who  in  regard  to  the  residue  of 
the  debt.  If  any,  was  a  mere  stranger,  was 
effectual  to  bind  the  promisor  in  regard  to 
such  residue."  In  Regan  t.  Williams,  88  Mo. 
App.  577,  the  court,  having  a  similar  question 
under  consideration,  held  that  the  application 
by  the  trustee  or  mortgagee  of  the  money 
obtained  by  sale  did  not  stop  the  statute,  cit- 
ing I>each  V.  Asher,  supra,  and  further  says: 
"The  Court  of  Appeals  ruled  differently  in 
Bender  v.  Markle,  37  Mo.  App.  234,  without 
noticing  the  previous  case."  This  decision, 
having  been  repudiated  by  the  court  of  Mis- 
souri, furnishes  no  precedent  in  the  case  in 
hand.  In  L<ang  v.  Gage,  65  N.  H.  173-174, 
18  Atl.  795,  796,  the  court  says:  "An  un- 
qualified voluntary  payment  of  money  is  a 
recognition  of  an  existing  liability  by  the 
party  making  it,  and  the  ground  upon  which 
a  payment  by  the  debtor  furnishes  evidence 
of  a  new  promise  is  that  it  shows  an  ac- 
knowledgment of  an  existing  unpaid  debt 
which  he  is  liable  and  willing  to  pay.  The 
mere  payment  of  money  is  not  such  an  ac- 
knowledgment. Part  payment  alone  Is  an 
ackuowle<lgment  of  Indebtedness  pro  tanto. 
The  efficiency  of  a  payment  to  avert  the 
effect  of  the  statute  of  limitations  as  a  bar 
rests  in  the  conscious  and  voluntary  act  of 
the  debtor,  explainable  only  as  a  recognition 
and  confession  of  the  existing  liability." 
Further  decisions  to  the  same  effect  will  be 
found  In  25  Cyc.  1378,  and  cases  cited. 

It  has  been  held  in  this  state:  "To  raise 
such  an  implied  promise,  the  payment  must 
be  voluntary,  made  by  the  debtor  to  the 
creditor.    It  must  be  shown  by  a  payment 


of  a  portion  of  an  admitted  debt,  and  paid 
to  and  accepted  by  the  creditor  as  sucb, 
accompanied  by  circumstances  amounting  to 
an  absolute,  unqualified  acknowledgment  of 
more  being  due,  from  which  a  promise  may 
be  Inferred  to  pay  the  remainder."  Sears  v. 
Hicklin,  3  Colo.  App.  331,  33  Pac.  137,  citing 
Toothaker  v.  Boulder,  13  Colo.  227,  22  Pac. 
468;  Cross  v.  Moffatt,  11  Colo.  212,  17  Pac. 
771.  Applying  these  rules  to  the  case  in 
hand,  it  does  not  appear,  from  the  agreed 
statement  of  facts  or  from  the  record,  that 
the  maker  of  the  note  and  trust  deed  had 
any  knowledge  whatsoever  of  such  indorse- 
ment, or  that  be  In  any  manner  directed  the 
same,  further  than  by  the  authority  granted 
in  the  trust  deed  itself  at  the  time  of  Its 
execution;  and  the  direction  contained  in 
the  clause  authorizing  the  sale  of  the  proper- 
ty and  the  application  of  the  proceeds  is  re- 
lied upon  solely  as  constituting  by  sucb  ac- 
tion of  the  trustee  a  voluntary  payment  by 
the  maker  of  the  note. 

It  Is  urged  by  appellee  that  some  of  the 
authorities  cited  are  not  applicable  to  this 
case  because  the  property  had  passed  from 
the  hands  of  the  original  owner,  and  at  the 
time  of  the  sale  the  money  received  as  pro- 
ceeds was  not  the  property  of  the  original 
maker.  We  do  not  see  the  force  of  the 
argument  So  far  as  the  agency  is  concerned, 
whatever  authority  was  given  was  given  at 
the  time  of  the  execution  of  the  trust  deed, 
and  was  irrevocable.  If  by  its  terms  it  was 
sufficient  to  authorize  the  trustee  to  create  a 
new  promise  by  the  part  payment  while  the 
title  to  the  property  remained  in  the  original 
grantor,  the  power  to  bind  him  would  remain 
after  the  property  had  passed  from  his  hands. 

The  appellee  further  urges  that  In  some 
Jurisdictions  It  is  held  that  the  application  of 
the  proceeds  of  the  sale  would  revive  the 
debt  by  operation  of  law,  even  though  the 
payment  is  not  directed.  In  a  recent  case  of 
McBride  v.  Noble  (Colo.)  90  Pac.  1037,  an  un- 
directed payment  being  under  consideration, 
this  court  declines  to  follow  that  rule,  but 
follows  the  reasoning  of  the  opinion  in 
Thomas  v.  Carey,  26  Colo.  485,  58  Pac.  1093. 
We  think  it  is  clear  then  that  it  is  not  suf- 
ficient to  revive  the  debt  for  the  trustee  to 
sell  the  property  and  apply  the  proceeds  to 
the  payment  of  the  note,  even  though  direct- 
ed In  the  trust  deed  as  above  set  forth.  Such 
action  does  not  constitute  a  voluntary  pay- 
ment by  the  debtor.  It  Is  true  that  the 
trustee  is  an  agent  of  the  debtor;  but  he  is 
also  an  agent  of  the  creditor,  and,  to  a  cer- 
tain extent,  of  the  law  as  well,  because  the 
law  would  thus  apply  the  proceeds  regardless 
of  any  act  of  the  trustee. 

It  cannot  be  said  that  at  the  time  of  the 
execution  of  the  trust  deed  the  maker  In- 
tended to  create  an  agency  to  extend  beyond 
certain  actions  In  connection  with  the  prop- 
erty itself.  We  think  It  would  be  a  violent 
construction  of  the  trust  deed  to  say  that 
such  agency  empowered  the  trustee  to  ac- 


Digitized  by  VjOOQ  IC 


Colo.) 


BUTTERPIELD  v.  SULLIVAN. 


233 


tnowledge  a  debt  already  barred  by  the  stat- 
ute of  limitations,  or  to  set  the  statute  In 
motion  anew  by  making  such  credit.  We 
think  It  must  be  considered  as  an  Involun- 
tary payment,  and  that  it  was  not  "accom- 
panied by  circumstances  amounting  to  an 
absolute,  unqualified  acknowledgment  of  the 
Indebtedness  from  which  a  promise  may  be 
Inferred  to  pay  the  remainder."  It  follows 
that  the  statute  of  limitations  pleaded  by  the 
defendant  In  this  case  was  a  good  defense. 
The  Judgment   Is   reversed. 

CAMPBEIJLi,  GABBERT,  and  MAXWELL, 
JJ.,  dissent  from  the  conclusion  that  the 
application  by  the  trustee  of  the  proceeds  of 
the  sale  of  the  property  on  the  note  pledg- 
ed for  the  payment  thereof  did  not  remove 
the  bar  of  the  statute. 


BUTTERFIELD  v.  SULLIVAN. 
(Supreme  Court  of  Colorado.    Oct.  7.  lOOT. 
On  Rehearinx.  Nov.  4.  1907.) 
En  Bane.    Error  from  District  Court,  City 
and  County  of  Denver ;  F.  T.  Johnson,  Judge. 
Action  by  James  J.  Sullivan  against  Albert 
D.  Butterfleld.    Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed,  and  re- 
heating denied. 

W.  W.  Dale  and  Geo.  B.  Campbell,  for 
plaintiff  In  error.  Jas.  J.  Sullivan  and  Henry 
Ooben,  for  defendant  In  error. 

CASWELL,  3.  The  defendant  In  error, 
wbo  was  plaintiff  below,  brought  an  action  to 
recover  the  balance  due  on  a  note,  with  in- 
terest thereon,  amvnntlug  to  $798.70,  together 
with  the  additional  sum  of  $119.8U  ns  attoi> 
Bey's  fee,  according  to  the  terms  of  said  note, 
nils  note  was  dated  April  8,  1898,  was  due 
one  year  after  date,  and  was  executed  by  tbe 
plaintiff  In  error.  The  suit  was  brought  in 
1908.  One  of  the  defenses  pleaded,  and  which 
Is  sufficient  to  dispose  of  this  case,  was  the 
statute  of  limitations.  We  do  not  consider 
the  otliar  defenses. 

The  note  was  secured  by  a  deed  of  trust. 
The  property  described  In  tbe  deed  was  sold 
by  tbe  trustee  after  due  advertisement,  all  In 
accordance  with  tbe  terms  and  conditions 
of  the  trust  deed,  so  far  as  the  record  shows. 
The  proceeds  were  credited  upon  the  note 
in  1897.  Tbe  judgment  below  was  rendered 
upon  tbe  theory  that  such  partial  payment 
renewed  tbe  note,  and  that  the  same  was  a 
voluntary  payment,  being  directed  by  the 
trust  deed;  the  authority  having  been  given 
to  sell  the  same  and  apply  tbe  proceeds.  Tbe 
facts  Involved  In  this  case  are  substantially 
the  same  as  those  involved,  considered,  and 
ruled  In  Holmqulst  v.  Gilbert  (at  this  term 
of  tbe  court)  92  Pac.  232.  Tbe  questions  pre- 
sented for  determination  here  upon  tbe  de- 
fense mentioned  are  the  same  as  those  pre- 


sented In  that  case,  and  for  reasons  therein 
given  tbe  Judgment  herein  Is  reversed. 

CAMPBELL,  GABBERT,  and  MAXWELL, 
JJ.,  dissent  from  the  conclusion  that  tbe  ap- 
plication by  the  trustee  of  the  proceeds  of  the 
sole  of  the  proiwrty  on  the  note  secuivd  by 
such  trust  deed  did  not  remove  the  bur  of 
the  statute  of  limitations. 

On  Rehearing. 

PER  CURIAM.  The  defendant  In  eiTor 
filed  his  petition  for  rehearing,  and  In  support 
of  the  same  states  that  the  facts  Involved  in 
this  case  are  different  from  those  In  tbe 
case  of  Holmqulst  v.  Gilbert,  upon  the  au- 
thority of  which  this  case  was  decided,  and 
states  that  the  plaintiff  in  error  made  a  spe- 
cial request  to  tbe  trustee  named  In  tbe  deed 
of  trust  to  foreclose  the  same  and  to  Indorse 
the  purchase  price  as  a  payment  upon  tbe 
note ;  that  the  trustee  in  so  doing  acted  under 
the  express  Instructions  and  directions  of 
the  plaintiff  In  error,  whereby  the  same  be- 
came tbe  act  of  the  plaintiff  in  error.  These 
statements  and  representations  of  the  defend- 
ant In  error  do  not  appear  in  the  record  In 
this  case.  Tbe  record  shows  no  arrangement 
or  agreement  whatsoever  between  tbe  parties. 
The  abstract  does  not  contain  any  evidence, 
and  neither  does  the  transcript,  which  we 
have  examined,  contrary  to  our  general  prac- 
tice. A  motion  to  amend  the  complaint  was 
made  in  the  court  below  by  adding:  "That 
said  trustee  sale  was  made  at  the  special  In- 
stance and  request  of  the  defendant,  and  tbe 
proceeds  of  said  sale  applied  upon  said  note 
at  the  request  of  the  defendant."  It  does  not 
appear  by  the  abstract  or  by  the  transcript 
that  said  motion  was  allowed.  By  tbe 
amended  replication  It  Is  alleged:  'That  said 
deed  of  trust  was  given  by  the  defendant  to 
one  Jeffrey  F.  Keating  as  trustee,  for  tbe  use 
of  Mary  J.  Keating,  and  that  the  said  note 
authorized  and  empowered  tbe  said  trustee 
to  sell  and  dispose  of  the  real  estate  therein 
described,  and  to  apply  tbe  proceeds  of  said 
sale,  after  paying  the  cost  and  expense  of 
same,  to  the  payment  of  the  note.  That  pur- 
suant to  said  power  and  authority,  and  in 
behalf  of  said  defendant,  the  said  trustee 
made  sale  of  said  real  estate  and  applied  the 
proceeds  upon  said  note  as  therein  directed  by 
the  defendant."  The  defendant  In  error  Is 
bound  by  this  pleading,  and  there  seems  to  be 
no  further  pleading  upon  which  he  could 
rely  to  show  any  agency  or  act  of  the  trustee. 
It  was  held  In  this  case,  for  the  reasons  given 
In  the  case  of  Holmqulst  ▼.  Gilbert,  that  such 
authority  did  not  constitute  the  trustee  an 
agent  with  power  to  revive  tbe  debt  or  set 
tbe  statute  In  motion  anew ;  and  this  for  the 
reason  that  indorsement  upon  tbe  note  of 
the  proceeds  of  the  sale  by  the  trustee  was  an 
Involuntary  payment.  No  such  case  as  pre- 
sented by  tbe  petition  for  rehearing  was  ever 
presented  to  this  court  by  the  original  record. 

Rehearing  denied. 
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FOOT  et  al.  ▼.  BURR. 

(Supreme  Court  of  Colorado.    Oct.  7,  1907.) 

1.  Limitation  op  Actions— Pleading  Stat- 
ute AS  Defense. 

Where  the  answer  in  an  action  to  quiet  ti- 
tle against  tlie  holder  of  a  trust  deed  allege.^ 
that  the  debt  Is  valid  and  indisputable,  that 
the  trust  deed  constitutes  a  lien  superior  to  that 
of  plaintiff,  and  that  defendant  had  a  riKbt  to 
soil  the  property  thereunder  and  appl.v  the  jjro- 
ceeds  to  the  debt,  the  bar  of  the  statute  of 
limitation  might  be  pleaded  against  such  affirma- 
tive allegations. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  .33,  Limitation  of  Actions.  $§  C98,  71)3.1 

2.  Same  —  Pboceedinq  to  Foreclose  Trust 
Deed. 

.\  proceeding  bjr  a  trustee  to  foreclose  a 
trust  deed  by  advertisement  and  in  accordance 
with  the  terms  of  the  deed  is  not  an  action. 
within  Mills'  Ann.  St.  §  290(),  limiting  the  time 
for  bringing  certain  actions;  an  action  being  a 
proceeding  bt'fore  a  court  in  a  manner  prescrib- 
ed by  the  court  or  the  law. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §  6."it!.l 

3.  Mortgages  —  Tbust   Deed  —  Fobeclosuue 
L'NDEB  Power  of  Sale— Time. 

There  is  no  limitation  on  the  time  for  com- 
mencing a  proceeding  by  a  trustee  to  foreclose 
a  trust  deed  by  advertisement  and  sale,  and  the 
beneficiary  in  the  deed  may  demand  the  foreclo- 
sure after  default  in  its  conditions. 

|E<1.  Note. — For  cases  in  iwint,  see  Cent.  Dig. 
vol.  35.  Jlortgages,  §  1043.] 

4.  Limitation  op  Actions— Nature  of  Stat- 
ute—Personal Pbivilege. 

The  statute  of  limitations  is  a  ])ersonal  priv- 
ilege, granted  to  the  debtor  as  a  means  of  de- 
fense, which  he  may  waive. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  $  (j02.| 

r».  Same— Bab   of   Debt   as   Affecting    Se- 

curitv. 

While  a  mortgage  is  only  a  lien  on  the 
nnrtgaged  property,  a  trust  deed  or  mortgage 
with  ))Ower  to  sell  conveys  the  Ipgal  title  to  the 
trustee,  and,  while  it  is  an  incident  to  the  note 
to  the  extent  that  it  falls  with  the  pa.vmeut  of 
the  debt,  foreclosure  under  it  is  a  distinct  reme- 
dy, enforceable  by  virtue  of  the  personal  con- 
tract of  the  trust  deed,  and  is  not  released  by 
the  fact  that  an  action  on  the  note  is  barred 
by  the  statute  of  limitations;  the  statute  merely 
barring  the  remedy,  and  not  the  cause  of  action. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Pig. 
vol.  33,  Limitation  of  Actions,  U  0."»l-0."i3.1 

En  Banc.  Appeal  from  District  Court, 
City  and  County  of  Denver;  John  I.  Miillins, 
.Tudge. 

.\ctlon  to  quiet  title  by  Edwin  N.  Burr 
against  Robert  E.  Foot  and  others.  ,Tndg- 
luent  for  pluintifT.  aiul  defendants  aitpeal. 
Reversed  and  reinand(Hl. 

Macbeth  &  May,  Robt.  E.  Foot,  and  .Tohn 
F.  Trues<lell,  for  api)cllants.  Ricliardsou  & 
Hawkins,  for  appellee. 

CASWELL,  J.  Action  to  quiet  title  in  tbe 
usual  form;  plaintiff  alleging  ownership  in 
fe<?  and  [wssession  of  the  proi)erty,  and  al- 
leging tliat  the  defendant  Robert  E.  Foot, 
for  himself  individually  and  as  trustee  for 
the  use  of  one  Lydia  I*  Foster  and  John 
Sanger,  claim  some  right,  title,  and  inter- 
est In  certain  proiKjrty  described.    The  an- 


swer of  defendants  admitted  tbat  they  claim- 
ed an  adverse  interest  in  tbe  land,  and  de- 
scribed such  interest  as  created  by  a  trust 
deed  executed  by  one  Frances  D.  I'arr,  the 
former  owner  of  the  land,  and  given  by  her 
to  secure  her  unpaid  note  now  held  by  de- 
fendant .Tohn  Sanger;  but  the  facts  alleged 
in  the  petition  not  admitted  by  the  answer 
were  denied.  The  answer  further  avers 
that,  under  the  power  and  authority  Tested 
in  defendant  Foot  as  trustee,  he  had  a  le^al 
right  to  sell  the  real  estate  Involved  for 
the  puriw.se  of  satisfying  the  Indebtedness, 
and  that  he  was  pro<'coding  In  conformity 
with  the  terms  and  conditions  of  the  tru.st 
deed  to  sell  the  property  pursuant  to  the 
conditions  thereof  and  the  power  of  sale 
therein  contalnwl.  The  plaintiff  below  de- 
murred to  the  answer  of  defendants,  setting 
up  the  statute  of  limitations.  The  demur- 
rer was  sustained,  and,  the  defendants  elect- 
ing to  stand  upon  their  answer,  a  decree 
was  entered  adjudging  the  plaintiff  to  be 
the  owner  of  the  property  In  controversy, 
and  that  the  defendants  had  no  right  title, 
or  interest,  individually  or  as  trustee  for 
the  use  of  John  Sanger  or  any  other  persdn. 
in  said  property  or  any  j)art  thereof,  and 
quieted  the  title  in  the  plaintiff,  and  enjoin- 
ed the  defendant.*  from  a.s.«ertlng  any  right, 
title,  or  interest  in  or  to  tbo  said  property 
or  an.v  part  tlierix)f  as  against  the  plaintifF. 
The  case  conies  to  this  c<ntrt  b.v  appe;il. 

It  is  suggested  that  the  law  does  not  per- 
mit the  mort.i;agor  or  his  grantt>e  to  quiet 
title  against  the  holder  of  the  mortgage  on 
the  uake<l  gvouiul  that  the  right  to  foreclose 
the  mortgage  has  been  barrel  h,v  the  stat- 
ute of  limitations.  Our  attention  has  been 
called  to  the  <vise  of  Gibson  v.  Johnson,  73 
Kan.  2(>t,  84  Pac.  0S2.  Hut  the  answer  in  the 
case  in  baud  Is  not  susceiitible  of  the  same 
construction  as  the  answer  In  tlie  ease  cit- 
ed. We  think  the  answer  in  this  case 
clearl.v  alleges  that  the  debt  was  valid  and 
Indi.sputable :  tbat  the  defendant  Foot  had  a 
right  to  sell  the  property  and  apply  the 
lirocoeds  to  the  debt,  and  that  he  was  pro- 
ct>eding  to  do  so;  that  the  trust  deed  con- 
stituted a  lien  ui>on  the  property  sui)erlor  to 
that  of  plaintiff;  that  such  facts  were  al- 
leged alllrniatively  against  the  plaintiff  for 
tlie  imriiose  of  overthrowing  his  case;  nnd 
tliat  the  plaintiff  might  )iroi>erly  plead  the 
bar  of  tlie  statute  of  limlrations  as  against 
such  atlirmative  allegations.  This  was  the 
ruling  in  tlie  Kansas  case  cited,  and  is  in 
ncwrd  with  the  ruling  of  rlila  court.  Buck- 
ingliani  v.  Orr,  «  Colo.  ."00;  Schlageter  v. 
(;ude.  .'50  Colo.  .mo.  70  Puc.  428;  Hunt  v. 
Hayt.  10  CoU).  281.  1."  Pac.  410;  IIo.\ter  v. 
Clifford,  ."»  Colo.  108,  173. 

The  real  question  pn'seiited.  however,  is 
whether  the  demurrer  was  properly  sustain- 
ed, and  this  raises  directly  tlie  question  as  to 
whether  the  statute  of  limitations,  which 
bars  a  per-soiml  action  on  the  note  of  Frances 
D.  Barr,  also  bars  the  contract  remedy  of 
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««lp  by  tlM*  trustee.  In  the  case  of  Holm- 
nnJst  V.  Gilbert,  92  Pac.  232,  de<-lded  at  this 
term  of  the  court  by  an  oplnloii  prepared  be- 
fore the  presentation  of  this  case,  the  conrt 
held  that  our  statute  of  limitations  does  not 
affect  the  right  of  foreclosure  of  a  trust  deed 
or  the  iK)\ver  of  the  trustee  to  forwlose  by 
:idverti.«enient  and  sale;  and  such  Is  the 
ruIiUK  in  this  ease.  Our  statute  of  limita- 
tions (8e<-tlon  2900,  Mills'  Ann.  St.)  reads: 
•"The  followlnjr  actions  shall  be  commenced 
within  six  years  next  after  the  cause  of 
action  aliall  accrue,  and  not  afterwards." 
The  pro<-eeding  by  trustee  to  sell  the  prop- 
erty by  advertisement  Is  In  accordance  with 
the  terms  and  conditions  of  the  trust  created 
by  the  deed,  and  Is  In  no  sense  an  action 
such  as  is  contemplated  by  our  statute. 
Both  by  our  Code  and  by  the  decision  of 
this  court,  an  action  is  a  proceedliit;  before 
a  court  of  justice  in  a  manner  prescribed  by 
the  court  or  the  law.  Jones  v.  Biank  of 
■Leadville,  10  Colo.  479,  17  Pac.  272.  The 
first  section  of  our  Code  of  Civil  Procedure 
provides  in  8ul>8tauce  that  there  bIniU  be 
one  form  of  civil  action  for  the  enforcement 
or  protection  of  private  rights  and  the  re- 
dress or  prevention  of  private  wrongs,  which 
shall  be  the  same  at  law  and  in  equity,  and 
which  shall  be  denominated  a  "civil  action," 
and  which  shall  be  prosecuted  and  defended 
as  prescribed  In  this  act.  Our  Ccnle  of  Civil 
l'ro<-edure  nowhere  provides  for  a  method 
of  foreclosure  such  as  is  provided  for  In 
tlie  trust  deed  in  the  case  at  bar,  and  the 
rights  of  the  trustee  are  acquired  solely  by 
the  terms  and  conditions  of  the  trust  and  by 
tlie  i>ersonal  contract  of  the  grantor  of  the 
trust  deed.  In  Ilall  v.  Bartlett,  9  Barb.  (N. 
T.)  207,  the  court,  having  under  consideration 
a  proceeding  to  foi'cclose  a  mortgage  with  the 
]»ower  of  Siile,  says  that  "a  proceeding  to 
foreclose  a  mortgage  by  advertisement  is  not 
a  suit.  *  •  •  Such  a  proceeding  la  mere- 
ly an  act  of  the  mortgagee  executing  the  pow- 
er of  sale  given  to  him  by  the  mortgagor." 
In  Hayes  v,  Frey,  54  Wis.  503,  11  N.  W.  C9o, 
the  court,  having  under  consideration  a  like 
question,  says:  "There  arc  at  least  two 
very  good  reasons  why  the  statute  should 
not  be  a  bar  to  the  foreclosure  by  advertise- 
ment. The  first  is  that  a  proceeding  is  not 
on  a<rtlon,  and  the  statute  of  limitations 
has  no  a]>pllcatlon  to  the  case;  and  the 
8e<-ond  is  that  the  power  to  sell  Is  granted 
■whenever  there  Is  default  in  the  payment 
of  money  secured  by  the  mortgage.  There 
is  no  pretense  that  the  money  secured  by 
the  mortgage  was  ever  paid,  and  so  there 
was  clearly  a  default  in  a  condition  of  the 
mortgage  which  authorized  tlie  execution  of 
-the  ix)wer."  There  is  no  statute  in  this  state 
regulating  the  proceeding  to  foreclose  In  such 
cases,  and  the  t)eneficlary  in  the  trust  deed 
had  a  right  to  demand  the  foreclosure  by  ad- 
vertisement and  sale  by  the  trustee  after 
defiiult  In  the  conditions  of  the  trust  deed. 
This  position  Is  further  sustained  by  the  fol- 


lowing authorities:  Stevens  v.  Osgood  et 
nl.,  18  S.  D.  247,  100  N.  W.  161 ;  Menzel  v. 
Hinton,  132  N.  C.  660,  34  S.  E.  380,  95  Am. 
St.  Kep.  647;  Goldfrank  v.  Young,  C4  Tex. 
4.S2;  Hall  v.  Bartlett,  9  Barb.  (N.  Y.)  297, 
.303;  Hayes  T.  Fi-ey.  54  Wis.  503,  11  N,  W. 
695;  Flevel  v.  Zuber,  67  Tex,  275,  279,  3  S. 
W.  273.  The  proceeding  to  foreclose,  then, 
not  being  an  action  such  as  is  barred  by  our 
statute,  is  a  proper  remedy  for  the  enforce- 
ment of  the  rights  of  the  beneficiary  under 
the  trust  deed,  and,  where  a  party  has  two 
remedies  for  the  enforcement  of  a  right, 
the  one  be  chooses  is  not  barred  by  the 
statute  of  limitations  merely  because  the 
other,  if  he  had  resorted  to  it,  would  have 
been.  25  C.vc.  099,  and  cases  cited;  Flevel 
V.  Zuber,  supra ;  Hayes  v.  Frey,  supra. 

It  Is  strenuously  urged  by  the  appellee 
that.  In  states  such  as  ours,  where  the  note 
is  held  to  be  the  principal  thing  and  the 
mortgage  or  trust  deed  an  Incident  thereto, 
when  the  note  is  barred  by  the  statute  of 
limitations  the  trust  deed  is  likewise  barred; 
that,  the  principal  not  being  enforceable, 
the  trust  deed  or  Incident  thereto  Is  not  en- 
forceable. It  has  been  held  In  this  state 
that  a  mortgage  or  trust  deed  is  an  incident 
to  the  note.  Coler  v.  Barth,  24  Colo.  38, 
48  Pac.  0i>6,  and  cases  cited.  It  is  further 
held  that  when  the  note  is  paid  the  lien  of 
the  mortgage  or  trust  deed  Is  discharged  and 
the  owner  of  the  property  Is  entitled  to  a 
reconveyance.  Our  statute  of  limitations  op- 
erates only  to  bar  the  remedj%  not  to  ex- 
tinguish the  debt  or  cause  of  action.  Holm- 
quist  V.  Gilbert,  supra,  citing  Grant  v.  Burr, 
54  Cal.  300;  Farmers'  L.  &  T.  Co.  v.  Denver 
L.  &  G.  Co..  120  Fed.  46,  60  C.  C.  A.  .TSS: 
Menzel  v.  Hinton,  IXl  X.  C.  665,  44  S.  E. 
:585.  95  Am.  St.  Rep.  (M7;  Jones  on  Mortgages 
(6th  Kd.)  §  1203,  and  other  cases.  The  stat- 
ute is  to  be  employed  as  a  means  of  defense, 
and  Is  a  personal  privilege  granted  to  the 
del>tor,  which  he  may  waive.  The  debt  It- 
self is  as  much  of  a  moral  obligation  after 
the  statute  has  run  as  before.  Without  the 
statute  it  would  be  enforcea]>le.  The  con- 
tract contained  in  the  trust  deed,  although 
an  Incident  to  the  note  It  Is  made  to  secure, 
is  morally  binding,  and,  beoau.se  it  is  not 
necessarily  barred  by  the  statute,  it  is  also 
legally  binding. 

Much  stress  is  laid  by  the  appellee  upon 
the  decision  in  McGovney  v.  Qwllllni,  16 
Colo.  App.  284,  65  Pac.  346.  The  question 
before  the  court  In  that  case  was  whether 
an  action  could  be  brought  In  a  court  of 
equity  to  foreclose  a  trust  deed  given  to 
secure  the  payment  of  e  note  against  which 
the  statute  of  limitations  could  properly  be 
pleaded  as  a  defense,  and  the  court  in  that 
ca^e  held  that  the  statute  barred  the  fore- 
closure by  an  action.  The  question  present- 
ed In  the  case  in  hand  was  not  before  the 
court,  nor  do  we  think  it  Intended  to  pass 
upon  this  question.  It  lalludea  to  the  fact 
that  the  holder  of  the  note  or  Indebtedness 
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In  that  snlt  had  elected  to  -waive  the  right 
of  sale  by  the  truBtee  and  thereby  have  the 
Instrument  treated  as  a  mortgage.  The  ap- 
pellee emphasizes  the  fact  that  In  the  Mc- 
Govney  v.  Gwllllm  Case  the  court  holds  that 
a  deed  of  trust  given  as  security  for  a  debt 
Is  In  legal  efTect  but  a  mortgage;  that  the 
mortgage  Is  considered  a  mere  Hen;  that 
a  deetl  of  trust  Is  generally  considered  as 
nothing  more  than  a  lien,  and  therefore  the 
legal  title  conveyed  to  the  trustee  is  nothing 
more  than  a  Hen.  Without  discussing  the 
force  of  such  statements.  It  Is  sufficient  to 
say  that  In  Mining  Co.  v.  Costlgan,  21  Colo. 
470,  42  Pac.  050,  this  court  says:  "In  Colo- 
rado a  mortgage  Is  only  a  Hen  uiwn  the  mort- 
gage property  (Railroad  v.  Beshoar,  8  Colo. 
32,  5  Pac.  639) ;  but  a  trust  deed  or  mortgage, 
with  power  to  seii,  conveys  the  legal  title 
to  the  trustee."  Stephens  v.  Clay,  17  Colo. 
489,  30  Pac.  43,  31  Am.  St.  Rep.  328;  Reid  v, 
Sullivan,  20  Colo.  408.  30  Pac.  338. 

In  Denver  B.  &  M.  Co.  v.  McAllister,  « 
Colo.  266,  the  court  at  an  early  date  said. 
In  effect,  that  It  did  not  deem  It  necessary 
to  enter  upon  the  wide  field  of  discussion 
and  authorities  concerning  the  nature  of  trust 
deeds  made  for  the  securing  of  debts  as 
contradistinguished  from  mortgages,  further 
than  to  say  that  such  Instruments  are  In  the 
nature  of  a  mortgage  with  the  power  of  sale, 
are  made  to  accomplish  the  same  object,  and 
are  within  the  equitable  jurisdiction  of  the 
courts,  when  applied  to  for  enforcement,  as 
cumulative  and  concurrent  remedies.  In 
Barth  v.  Deuel,  11  Colo.  50.%  19  Pac.  471,  It 
says  that  In  Its  legal  sense  a  trust  deed  is  a 
mortgage,  subject  to  the  recording  and  releas- 
ing statutes  relating  to  mortgages.  In  Cor- 
nell v.  Lumber  Co.,  9  Colo.  App.  231,  47  Pac. 
912,  the  court  says  trust  deeds  are  mortgages 
with  the  power  of  sale,  and  only  differ  from" 
mortgages  In  providing  for  sale  without  fore- 
closure. 

We  think  the  court  In  Denver  B.  &  M.  Co. 
v.  McAllister,  supra,  fairly  expressed  the 
rule  which  should  be  applicable  to  the  case 
at  bar.  and  It  is  unnecessary  to  enter  Into  as 
extended  discussion  as  to  the  differences  be- 
tween trust  deeds  and  mortgages.  It  is 
sufficient  to  say  that  by  sale  under  the  power 
contained  In  the  mortgage  the  method  of  pro- 
cedure Is  directed  and  measured  by  the 
jKjwer  therein  granted,  that  such  sale  re- 
quires no  action  to  be  brought  In  the  courts 
MS  does  a  mortgage,  and  that  the  grantor  In 
the  trust  deed  has  conveyed  and  released  all 
rights  to  statutory  redemption  of  the  property 
Involved  herein;  the  same  having  been  exe- 
cuted prior  to  the  act  of  1894.  The  legal  title 
passes  by  the  trust  deed  under  consideration 
to  the  trustee,  and  by  a  sale  both  the  legal 
and  equitable  title  passes  to  the  purchaser 
as  evidenced  by  the  trustee's  deed;  and  while 
such  trust  deed  Is  an  Incident  to  the  note,  to 
the  extent  that  It  falls  with  the  payment  of 
the  debt,  it  is  not  released  or  extlngnished  by 
reason  of  the  fact  that,  In  an  action  brought 


to  enforce  the  collection  of  the  note  It  was 
made  to  secure,  the  defendant  in  such  action 
might  successfully  plead  the  statute  of  limi- 
tations. It  Is  such  a  Hen  as  can  be  enforced 
by  virtue  of  the  personal  contract  and  con- 
ditions of  the  trust  embodied  In  the  deed,  re- 
gardless of  the  statute  of  limitations,  while 
the  debt  remains  unpaid. 

In  his  action  the  appellee,  who  was  plain- 
tiff below,  had  purchased  the  equity  of  re- 
demption which  existed  prior  to  any  sale  of 
the  property  by  the  trustee.  He  purchased 
with  notice  of  the  existing  lien.  His  right 
to  redeem,  as  also  that  of  his  grantor,  dei>end- 
ed  ui)on  the  payment  of  the  debt,  and  this 
was  the  only  method  of  clearing  the  title. 
The  trustee  and  the  beneficiary  were  both 
cited  to  api>ear  and  assert  and  have  deter- 
mined their  adverse  Interest.  This  Is  the 
e!T<H-t  of  a  suit  to  quiet  title.  Wall  v.  Magnes, 
17  Colo.  476,  30  Pac.  56.  They  did  so  appear, 
and  the  Interests  as  set  forth  In  the  answer 
were  paramount  to  those  of  the  plaintiff  un- 
der the  views  hereinabove  expressed.  It  fol- 
lows, then,  that  the  court  erred  in  sustaining 
the  demurrer  to  appellants*  answer  and  In 
(piictlng  title  in  the  appellee,  who  was  plain- 
tiff below,  and  In  its  decree  that  the  appel- 
lants, or  neither  of  them,  had  any  right,  title, 
or  Interest  Individually,  or  In  any  capacity.  In 
or  to  the  property  Involved,  and  In  enjoining 
the  appellants  from  asserting  any  right,  title, 
or  Interest  in  the  proi)erty  or  any  part  thereof. 

The  jtidgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 


BRERETON   v.   BENEDICT. 

(Supreme  Court  of  Colorado.    Oct.  7.  1907. 

Rehoaring  Denied  Nov.  4.  1907.) 

1.  Limitation  of  Actions— Nature  of  Stat- 

trrORY    lilMITATION. 

The  statute  of  limitations  operates  only  to 
bar  the  remedy  by  an  action,  and  not  to  extin- 
guish the  debt  or  cause  of  action. 

[VA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  :iS.  Limitation  of  Actions,  ii  049,  050.1 

2.  SaMF.— CONSTRrCTIOS. 

The  proceeding  by  a  trustee  to  sell  property 
after  advert  isement  in  accordance  with  the  con- 
ditions of  the  trust  i8  not  an  action,  within 
Mills'  Ann.  St.  S  2!MJ0,  limiting  the  time  for 
bringing  certain  actions ;  the  provision  applying 
onl.v  to  suits  brought  in  court. 

3.  Same— Waiver. 

The  statute  of  limitations  is  a  per!^onaI 
priviiese  granted  to  a  defendant  debtor,  whicli 
he  may  waive  or  employ  as  a  means  of  de- 
fense. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S3,  Limitation  of  Actions,  §  602.] 

4.  Samk— Election  of  Remedies. 

Where  a  i)erson  has  two  remedies,  the  one 

he    clioosi's   is    not   barred    merely    because    the 

other,  if  he  had  resorted  to  it,  would  have  been. 

I  Ed.  Note.- -For  ca.<<e9  in  point,  see  Cent.  Dig. 

vol.  33,  Limitation  of  Actions.  §  69.1 

5.  Same — Mohtoages — Fobeclosube  —  Note 
Barred  by  Statute. 

While   a    trust   deed   giving   tlie    power   to 
advertise  and  sell  the  proi>erty  fur  nonpayment 
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of  the  note  Is  a  lien  upon  the  property,  and  be- 
comes extinguished  by  the  payment  of  the  note, 
yet  it  may  be  enforced  under  the  conditiona  of 
the  trust  deed,  and  is  not  affected  by  the  fact 
that  the  note  secured  is  barred  by  the  statute  of 
limitations. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dijf. 
vol.  33,  Limitation  of  Actions,  {{  651-653.1 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Booth  M.  Malone,  Judge. 

Action  for  an  injunction  by  Carrie  P.  Brere- 
ton  against  Mitchell  Benedict.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

L.  J.  Laws,  for  api>ellant  A.  C.  Pbelps, 
for  ai^>ellee. 

CASWELL,  J.  Complaint  In  this  case,  as 
filed  In  the  district  court  of  the  city  and 
county  of  Denver,  alleges  In  substance  that 
in  1890  the  plaintiff  borrowed  $2,500  from  one 
C.  A.  Secor,  upon  a  promissory  note  payable 
five  years  after  the  date  thereof,  which  was 
secured  by  a  trust  deed  of  even  date  upon  the 
property  described  In  said  deed.  In  which 
Mary  L.  Cousins  was  named  as  trustee  and 
Mitchell  Benedict  successor  In  trust;  that  on 
or  about  the  2l8t  day  of  January,  1901,  the 
trustee  having  resigned  and  refused  to  act, 
the  successor  In  trust,  Mitchell  Benedict,  re- 
gardless of  and  with  full  knowledge  of  the 
fact  that  the  trust  deed  and  the  note  secured 
thereby  was  barred  by  the  statute  of  limita- 
tions, and  that  the  plaintiff  claimed  to  be  ab- 
solved from  all  liability  in  the  premises,  pre- 
tending to  act  by  authority  as  trustee,  adver- 
tised the  property  described  in  said  trust  deed 
for  sale,  in  accordance  with  the  terms  and 
conditions  of  the  said  deed.  The  complaint 
further  alleges  that  at  the  time  of  the  propos- 
ed sale  tbe  said  note  and  trust  deed  were  bar- 
red by  the  statute  of  limitations,  and  that  the 
debt  evidenced  thereby  was  by  said  statute  ex- 
tinguished, and  that  the  plaintiff  had  become 
absolved  and  free  from  any  and  all  obliga- 
tions imposed  upon  her  by  the  trust  deed. 
The  prayer  was  for  an  Injunction  enjoining 
the  said  Mitchell  Benedict  from  further  ad- 
vertising and  from  selling  the  said  property 
as  such  trustee.  The  answer  of  the  defend- 
ant admits  the  making  of  the  note  and  the 
execution  of  the  trust  deed,  but  denies  that 
tbe  note  bad  been  paid,  and  denies  that  the 
trust  deed  was  barred  by  the  statute  of  lim- 
itations. It  also  denies  that  tbe  sale  of  the 
property  constituted  any  wrong  or  injury  to 
the  plaintiff,  and  avers  In  substance  that  he 
had  a  right  to  make  such  sale,  and  that  the 
plaintiff  was  not  entitled  to  equitable  relief. 

It  Is  shown  by  the  record,  and  not  disputed, 
that  the  note  was  never  paid.  In  two  cases 
decided  at  this  term  of  the  court  (Holmqulst 
V.  Gilbert,  92  Pac.  232,  and  Foot  et  al.  v. 
Burr,  92  Pac.  236)  this  court  determined 
practically  all  of  tbe  questions  which  are  In- 
volved In  the  case  In  hand  and  upon  which 
this  case  may  properly  be  decided.  In  the 
above  cases  It  was  held:    (1)  That  our  stat- 


ute of  limitations  operates  only  to  bar  the 
remedy  by  an  action,  and  not  to  extinguish 
the  debt  or  cause  of  action,  citing  Grant  v. 
Biurr,  54  Cai.  300;  Farmers'  L.  &  T.  Co.  v. 
Denver,  U  &  G.  Co.,  126  Fed.  46,  60  C.  C.  A. 
588;  Meuzel  v.  Hhiton,  132  N.  C.  660,  44  a 
E.  385,  95  Am.  SL  Rep.  047;  Jones  on  Mort- 
gages (6th  Ed.)  i  1203.  (2)  That  our  statute, 
which  reads,  "The  following  actions  shall  be 
commenced  within  six  years  next  after  the 
cause  of  action  shall  accrue,  and  not  after- 
wards," applies  only  to  suits  brought  In 
court,  and  that  the  proceeding  by  a  trtistee 
to  sell  the  property  after  advertisement  lu 
accordance  with  the  terms  and  conditions  of 
the  trust  is  in  no  sense  an  action  such  as  la 
contemplated  by  our  statute,  and  that  such 
proceeding  to  sell  was  not  barred  thereby. 
Hall  V.  Bartlett,  9  Barb.  (N.  Y.)  297;  Hayes 
V.  Frey,  64  Wis.  503,  11  N.  W.  695;  Stevens 
V.  Osgood,  18  S.  D.  247,  100  N.  W.  161;  Gold- 
frank  v.  Toung,  64  Tex.  432.  Also  that  the 
statute  Is  to  be  employed  as  a  means  of  de- 
fense. It  is  a  personal  privilege  granted  to  a 
defendant  debtor,  which  be  may  waive.  (3) 
That  where  a  party  has  two  remedies  for  an 
enforcement  of  a  right,  the  one  he  chooses 
Is  not  barred  by  the  statute  of  limitations 
merely  because  the  other,  if  he  had  resorted 
to  it,  would  have  been.  25  Cyc:  909,  and 
cases  cited;  Flevel  t.  Zuber,  67  Tex.  277, 
3  S.  W.  273;  Hayes  v.  Frey,  supra.  It  was 
further  held  that,  while  tbe  trust  deed  Is  a 
Hen  upon  the  property  and  an  Incident  to 
the  note  to  the  extent  that  it  becomes  ex- 
tinguished by  the  payment  of  the  uote,  never- 
theless it  is  such  a  Hen  as  may  be  enforced 
under  the  conditions  and  by  the  terms  of  tbe 
trust  as  embodied  in  the  trust  deed;  the  per- 
sonal contract  of  the  debtor  being  In  nowise 
affected  by  the  statute. 

The  rules  stated  are  applicable  to  the  ques- 
tions Involved  in  this  case,  and  are  held  to 
apply.  It  follows,  then,  that  the  defendant 
bad  the  right  to  advertise  and  sell  tbe  prop- 
erty, and  that  no  Injunction  would  lie  to  pre- 
vent such  sale.  The  trial  court  denied  the 
application  for  the  writ  of  Injunction  upon 
the  ground  that  the  plaintiff  should  not  have 
relief  in  equity,  for  "he  who  seeks  equity 
should  do  equity" ;  that  as  tbe  debt  was  un- 
paid, and  as  it  was  an  honest  debt  when  con- 
tracted, she  should  not  be  relieved  from  its 
payment  by  an  equity  proceeding.  In  view  of 
the  rules  above  stated  applicable  to  this  case, 
and  for  the  further  reason  that  the  plaintiff 
could  not  by  such  an  action  be  relieved  from 
tbe  debt,  even  though  in  an  action  against 
her  she  might  have  successfully  pleaded  the 
statute  of  limitations,  we  think  the  court  was 
correct  In  Its  finding  in  this  respect,  and  that 
the  Injunction  was  properly  denied. 

The  judgment  Is  alfinued. 

STEELE,  C.  J.,  and  MAXWELL,  J.,  con- 
cur. 
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MAYOTT  ct  al.  v.  KNOTT. 
(Supreme  Court  of  Wyoming.    Oct.  11,  1907.) 

1.  Justices  of  the  Peace  —  Appeai,  —  E^'fect 

ON"   .Il'DOMEST. 

Under  Ifev.  St.  1Sn9.  i!  4401.  and  Sess. 
Laws  IfXK!.  p.  28,  o.  :{2,  providing  for  api)PaIs 
to  the  district  court  from  justice's  judgmeuts, 
such  a  judgment  is  vacated  by  such  an  appeal, 
subject  only  to  revival  by  a  dismissal  of  the 
appeal. 

[¥kl.  Note.— For  ca.se.s  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  J§  (j(K>-({t;(i.l 

2.  Same— Dismissal— Necessity  for  Order. 

Under  Uev.  St.  3«K».  i!  44(»2,  pr9viding  that, 
on  the  dismissal  of  an  appeal  from  just'oe  court 
for  irregularity,  the  district  court  clerk  s-luiU 
certify  the  order  of  dismissal  to  the  justice;  un- 
der section  4247,  defining  a  final  order  to  be  an 
order  affecting  a  substantial  right  when  it  d.>- 
termines  the  action  and  prevents  a  jud'jraent ; 
and  section  424!).  providing  that  a  final  ordi'r 
of  the  district  court  may  be  reversed,  etc. — an 
order  dismissing  an  appeal  from  a  justice  court 
must  be  made  by  the  district  court,  and  must 
appear  upon  its  record,  and  no  individual  act 
of  appellant,  such  as  an  entry  on  the  docket,  can 
operate  as  a  dismissal  of  the  ai>i)eal. 

[Ed.  Note. — For  cases  in  point,  see  Out  Dig. 
vol.  31,  Justices  of  the  Peace,  §§  (544,  043.] 

3.  Same— Surety- Ji-D(JMENT  Against. 

Under  Rev.  St.  ISDO.  §  440S.  providing  that, 
when  judgment  is  entered  in  the  district  court 
against  appellant  from  justice  court,  the  sure- 
ty on  his  undertaking  shall  be  liable  to  the 
appellee  for  the  debt,  costs,  and  damages  re- 
covered, and  under  the  express  terms  of  section 
4412,  on  judgment  in  the  district  court  against 
appellant  from  a  justice's  judgment,  judgment 
was  properly  awarded  against  the  surety  on  the 
appeal  undertaking,  though  there  was  no  au- 
thorization in  the  undertaking  to  enter  such 
judgment. 

[Ed.  Note.— For  cases  in  ])oint,  sec  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §8  74:j-748.] 

Error  to  District  Court,  Laramie  County; 
Roderick  N.  Matson,  Judge. 

Action  by  R.  B.  Knott  against  Annie  May- 
ott.  Defendant  and  her  surety,  Samuel  Idel- 
man,  bring  error  from  a  judgment  of  the  dis- 
trict court  for  plaintiff,  awarded  on  defend- 
ant's appeal  from  a  justice's  judgment  for 
plaintiff.    Affirmed. 

D.  W.  Elliott  and  Ray  B.  Lee,  for  plain- 
tiffs In  error.  Clyde  M.  Watts,  for  defendant 
in  error. 

S(X>TT,  J.  Defendant  In  error  recovered 
judgment  against  Annie  Mayott,  one  of  the 
plaintiffs  In  error,  in  a  justice  of  the  peace 
court  in  Laramie  county.  Mayott  appealed  to 
the  district  court,  and  gave  an  undertaking 
on  appeal  in  the  usual  form,  with  Idelman, 
the  otiier  plalntllT  in  error,  as  surety.  There- 
after the  case  was  docketed  and  set  for  trial 
In  the  district  court  after  which  Mayott  at- 
tempted to  dismiss  her  said  api>eal  by  an  en- 
try upon  the  docket.  A  motion  was  made  by 
the  defendant  in  error,  the  appellee  in  that 
court,  to  reinstate  and  redocket  the  appeai, 
which  motion  the  court  granted.  The  case 
was  thereafter  tried  without  the  Intervention 
of  a  jury,  and  the  court  found  and  rendered 
judgment  In  favor  of  Knott  and  against  said 
Mayott,    tl-e    appellant    therein,    and    also 


against  Idelman,  the  surety  on  the  appeal 
undertaking.  Mayott  and  Idelman  bring  the 
case  here  on  error. 

1.  It  Is  urged  that  the  district  court  erred 
In  reinstating  and  re<locketlng  the  apiieat 
over  the  objection  of  the  plaintiffs  In  error. 
Our  statute  provides  that,  upon  api)eal  from 
the  Judgment  of  a  Justice  of  the  pence,  the 
case  shall  be  docketetl ;  that  the  plalutiff  and 
defendant  In  the  Justice  court  shall  be  plain- 
tiff and  defendant,  re.si)ectlvely.  In  the  district 
court;  and  that  the  case  shall  he  tried  de 
novo,  and  upou  the  pleadings  and  issues  filed 
aiul  made  In  the  court  appealed  from.  Chap- 
ter 32,  p.  28.  Sess.  Laws  1903,  and  section 
4401,  Rev.  St.  18!)9.  Section  4402.  Rev.  St. 
l.«!)!).  is  as  follows:  "The  district  court  may, 
at  Its  discretion,  allow  amendments  to  the 
record  or  to  any  ple;idlnga  filed,  in  the  fur- 
therance of  justice,  but  when  the  ap'.ical  shall 
he  dismissed  by  reason  of  any  Irregularity  in 
taking  or  consummating  the  same,  the  clerk 
of  the  district  court  shall  certify  to  the  Justice 
the  order  of  di.smi.ssal,  and  shall  remit  with 
such  order,  all  jjapers  returned  l>y  the  Jtis- 
tice.  The  Justice  may  thereupon  issue  ex- 
ecution as  If  no  appeal  had  been  taken."  The 
regularity  of  the  appeal  in  the  ca.se  before  us 
was  not  (jucstionod.  The  appeal  having  been 
perfected,  the  district  court  had  jurisdiction 
to  try  the  case  de  novo,  as  provided  by  the 
statute.  The  Judgment  appealed  from  was 
by  such  appeal  vacated,  subject  only  to  re- 
vival by  a  dismissal  of  the  appeal.  Railroad 
Co.  T.  Hammond,  25  Kan.  20S.  In  the  last- 
named  case,  which  was  under  statutes  similar 
to  oui-s,  and  which  provides  for  proccHMlings 
in  error,  or  by  appeal  from  the  Judgment 
of  a  Justice  of  the  peace,  Mr.  Justice  Brewer 
said:  "If,  on  the  appeal,  a  new  Judgment 
Is  rendered  either  way,  the  Judgment  before 
the  Justice  never  comes  Into  life  again;  but, 
if  the  appeal  is  dismissed,  no  new  trial  is 
necessary  to  revive  and  rehabilitate  the  for- 
mer Judgment."  The  effect  of  the  dismissal 
of  the  appeal  under  section  4402,  supra,  would 
be  to  reinstate  the  Judgment  of  the  Justice, 
with  power  of  the  latter  to  Issue  execution 
upon  the  same  when  the  clerk  of  the  district 
court  to  which  the  appeal  had  been  taken 
"shall  certify  to  the  justice  the  order  of  dis- 
missal and  shall  remit  with  such  order  all 
papers  returned  by  the  Justice."  From  this 
language  it  is  clear  that  the  dismissal  of  the 
appeal  must  be  upou  au  order.  Such  dismiss- 
al revives,  and  in  effect  Is  an  affirmance  of, 
the  Judgment  appealed  from.  A  Judgment 
owes  its  existence  and  validity  to  the  exercise 
of  Judicial  iwwer,  and  in  this  respect  Is  be- 
yond the  power  of  any  Individual.  No  Indi- 
vidual act  of  the  appellant  could  operate  to 
revive  the  Judgment  In  the  Justice  court,  for, 
by  the  terms  of  the  statute,  the  Justice  is 
powerless  to  enforce  it  in  the  absence  of  the 
certified  order  of  dismissal  from  the  clerk 
of  the  district  court.  The  word  "order,"  as 
used  In  that  sense,  must  mean  the  order  re- 
ferred to  and  defined  by  the  statute.    An  or>^ 


Digitized  by  VjOOQ  IC 


Wyo.) 


MAYOTT  V.  KNOTT. 


241 


der  dismissing  an  appeal  carries  out  of  court 
the  action  Itself,  and  constitutes  a  final  order, 
within  the  definition  of  the  statute,  as  con- 
tained m  section  4247,  Rev.  St.  1899,  and 
which  is  as  follows:  "An  order  affecting  a 
substantial  right  In  an  action,  -when  such  or- 
der. In  effect,  determines  the  action  and  pre- 
vents a  Judgment,  and  an  order  affecting  a 
substantial  right,  made  In  a  special  proceed- 
ing, or  upon  a  summary  application  in  an  ac- 
tion, after  Judgment,  Is  a  final  order  which 
may  be  vacated,  modified  or  reversed,  as  pro- 
vided In  this  chapter."  Section  4249  Is  as 
follows:  "A  Judgment  rendered  or  final  or- 
der made  by  the  district  court,  may  be  re- 
versed, vacated  or  modified  by  the  Supreme 
Court,  for  errors  appearing  on  the  record." 
Prom  these  sections  it  follows  that  an  order 
dismissing  an  appeal  from  a  Justice  court 
most  be  made  by  the  district  court,  and  must 
appear  upon  the  record  of  that  court;  and 
that  the  attempted  dismissal  of  the  appeal  by 
the  appellant's  own  entry  upon  the  docket 
did  not  amount  to  an  order  of  dismissal,  and 
was  not  sufficient  to  satisfy  the  requirement 
of  these  sections.  The  question  is  not  whether 
the  appellant  would  be  entitled  to  an  oi-der 
of  dismissal  upon  a  motion  therefor,  but 
whether,  Independent  of  such  motion  or  order, 
he  could  dismiss  his  appeal.  In  Merrill  v. 
Dearing,  24  Minn.  179,  the  appeal  was  from 
the  district  to  the  Supreme  Court,  and,  in  op- 
position to  a  motion  to  aflSrm  the  Judgment, 
the  appellant  presented  a  motion  dismissing 
the  appeal,  served  upon  the  respondent  and 
filed,  with  proof  of  service,  with  the  clerk. 
That  court  held  that,  the  Supreme  Court  hav- 
ing acquired  Jurisdiction,  It  could  not  be  de- 
prived of  the  same  at  the  mere  will  of  the  ap- 
pellant. The  court  said:  "He  [meaning  the 
appellant]  should  make  application  to  the 
court  for  leave  to  dismiss.  A  mere  notice 
that  he  dismisses  Is  a  nullity."  In  Weinman 
v.  Dellger,  40  N.  Y.  Super.  Ct.  101,  the  court 
said:  "The  notice  that  the  appeal  was  with- 
drawn did  not  discontinue  the  appeal.  An 
order  was  necessary  to  accomplish  that. 
*  •  •  "  To  the  same  effect  are  Cartlldge  v. 
Sloan,  124  Ala.  596,  26  South.  918,  and  State 
ex  rel.  Graham  v.  Judge,  24  Ia.  Ann.  598. 
The  order  dismissing  an  appeal  from  a  Jus- 
tice court  may  be  upon  motion  of  one  of  the 
parties  or  by  consent  of  the  parties,  but  no 
act  of  theirs  can  be  substituted  for  an  order 
of  dismissal  which  is  Judicial  In  character, 
and  which,  unless  based  upon  the  consent  of 
the  parties.  Is  appealable.  Such  an  order  is 
based  upon  a  Judicial  determination  of  the 
question  as  to  whether  the  ai>pellant  has  tak- 
en the  necessary  steps  to  entitle  him  to  a 
trial  de  novo,  or  has  waived  his  right  thereto. 
The  following  cases  arose  upon  an  order  in 
each  case  denying  the  appellant's  motion  to 
dismiss  his  appeal:  Railroad  Co.  v.  Ham- 
mond, 25  Kan.  208 ;  Eden  Musee  Co.  v.  Yohe, 
37  Xeb.  452,  55  N.  W.  8CC ;  Bacon  v,  Lawrence, 
26  111.  53 ;  Adkinson  v.  Gahan,  114  111.  21,  28 
N.  B.  380;  State  T.  Morlarty,  20  Iowa,  505; 
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Ring  ▼.  Graves,  90  111.  App.  269;  Harper  v. 
Albee,  10  Iowa,  389;  Hart  t.  Railway  Oo., 
122  Wis.  308,  99  N.  W.  1019.  The  foregoing 
are  a  few  of  the  many  cases  sliowlug  the 
manner  of  preserving  the  question  In  the 
record  for  review,  and  the  general  uuder- 
standing  of  the  profession  as  to  the  necessity 
for  such  an  order.  The  record  falls  to  show 
any  such  order,  and  we  are  of  the  opinion 
that  the  attempted  dismissal  was  a  nullity. 
The  court  wevor  lost  Juris<lictiou  over  the 
case,  and  the  motion  to  reinstate  the  appeal 
was  evidently  made  under  a  mistaken  idea 
as  to  the  effect  of  tlie  entry  made  i>y  appel- 
lant upon  the  docket  and  was  superfluous ; 
and,  further,  if  the  case  had  lost  its  place 
upou  the  trial  docket,  It  could  have  been  and 
was  reset  for  trial.  This,  as  shown  by  the 
record,  was  done,  and  the  case  was  tried  de 
novo. 

2.  Plaintiff  in  error,  Idelman,  objects  to  the 
Judgment  against  blm  on  the  appeal  under- 
taking. He  was  surety  thereon,  and  therel)y 
conditionally  entered  his  appearance  In  the 
case.  The  Judgment  runs  against  "Annie 
Mayott  and  Samuel  Idelman,  her  surety."  It 
is  urged  that  Idelman  was  not  a  party  to  the 
original  action,  nor  a  party  thereto  on  ap- 
peal ;  that  the  Judgment  against  him  is  con- 
trary to  the  language  and  obligation  of  the 
undertaking;  and  that  the  court  erred  in 
rendering  an  entirely  different  Judgment  from 
that  appealed  from.  The  surety  slgued  the 
undertaking  for  costs  on  appeal  and  stay  of 
execution,  and  thereby  assumed  all  the  obli- 
gations contained  therein,  and  submitted 
himself  to  the  Jurisdiction  of  the  court  on 
the  appeal  to  enforce  the  obligations  thereby 
assumed.  The  undertaking  must  be  con- 
strued In  the  light  of  the  statutes  in  force 
at  the  time  of  Its  execution.  Section  4J08, 
Rev.  St.  1890,  is  as  follows:  "When  an  ap- 
peal shall  be  dismissed  or  quashed,  or  when 
Judgment  shall  be  entered  In  the  district 
court  against  the  appellant,  the  surety  In  the 
undertaking,  if  there  be  an  undertaking,  shall 
be  liable  to  the  appellee  for  the  whole  amount 
of  the  debt,  costs  and  damages  recovered 
against  the  appellant."  Section  4412  is  as 
follows:  "In  all  cases  of  api)eal  from  a  Ju."*- 
tice's  court.  If  the  Judgment  of  the  Justice 
be  afiSrmed,  or  If,  on  trial  anew  In  the  dis- 
trict court,  the  Judgment  be  against  the  ap- 
pellant, such  Judgment  shall  be  rendered 
against  him  and  his  sureties  In  the  undertak- 
ing. If  there  be  an  undertaking."  The  under- 
taking is  statutory,  and,  while  there  is  no 
authorization  In  the  undertaking  to  enter 
Judgment  against  the  surety,  yet  the  author- 
ity and  Jurisdiction  to  do  so  fiows  from  the 
statute.  2  Cyc.  9C2.  When  the  surety  sign- 
ed the  undertaking  he  authorized  It  to  he 
filed  in  the  case,  and  also  the  entry  of  Judg- 
ment against  him  on  tlie  conditions  contain- 
ed In  section  4412,  supra.  2  Cyc.  9Cl-9<)4, 
and  authorities  there  cited.  The  district 
court  did  not  exceed  its  Jurisdiction,  but  acted 
clearly  within  the  powers  conferred  upon  it 
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by  statute,   In  the  entry   of  the  Judgment 
Against  the  principal  and  Idelman  as  surety 
In  the  undertaking. 
The  Judgment  will  be  affirmed.    Affirmed. 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


MATHEWS  V.  BLAKE. 
{Supreme   Court  of  Wyoming.    Nov.  2,   1907.) 

1.  Taxation  — Tax  Deeds  —  Validiit  —  Ac- 
knowledgment. 

tTnder  Rev.  St.  1887,  §  3832  (Rev.  St.  1899. 
{  1897).  declaring  that  tax  deeds  shall  be  ac- 
knowledged bj'  the  county  treasurer  before  the 
<'lerk  of  a  district  court,  a  tax  deed  acknowl- 
edged before  a  notary  public  was  void  on  its 
face. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §  1528.] 

2.  Same— Proof  of  Title. 

A  tax  deed  void  on  its  face  because  it  was 
not  acknowledged  liefore  the  proper  o£Scer  was 
inadmissible  for  the  purpose  of  proving  title  in 
the  purchaser,  or  his  right  to  possession. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,   Taxation,   §§   1555-1558.1 

3.  Adverse  Possession — Color  of  Title. 

A  tax  deed  void  on  its  face  because  not 
acknowledged  before  the  proper  officer  did  not 
constitute  color  of  title,  and  was  ineffective  to 
start  the  six-year  statute  of  limitations  provid- 
ed by  Rev.  St.  1899,  J  1801. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  |§  459-462,  514.] 

Error  to  District  Court,  Crook  County; 
Carroll  H.  Parmelee,  Judge. 

Action  by  Joseph  S.  Mathews  against 
Louie  Blake.  From  a  Judgment  for  defend- 
ant, plaintiff  brings  error.    Reversed. 

Van  Cise  &  Grant  and  Metz  &  Sackett,  for 
plaintiff  In  error.  Melvln  Nichols,  for  defend- 
ant In  error. 

BEARD,  J.  The  plaintiff  in  error,  who  was 
plaintiff  below,  brought  this  action  against 
the  defendant  in  error,  who  was  defendant 
below,  to  recover  possession  of  certain  real 
estate  and  damages  for  the  alleged  wrongful 
detention  of  the  same  by  the  defendant.  The 
petition  is  in  the  usual  form  for  an  action  In 
ejectment.  The  defendant's  answer  consists, 
flrst,  of  a  general  denial;  and,  second,  claim- 
ing to  bold  the  land  and  to  be  entitled  to 
possession  thereof  by  virtue  of  a  tax  deed 
and  tax  sale.  The  sale  of  the  laud  for  taxes 
Is  alleged  to  have  occurred  January  3,  1891, 
for  the  taxes  of  1800,  and  the  tax  deed  un- 
der which  defendant  claims  Is  alleged  to  have 
been  executed  March  19,  1803.  It  is  alleged 
in  the  answer  that  the  defendant  and  those 
under  whom  he  claims  have  been  In  actual 
possession  of  the  land  for  more  than  10 
years;  and  he  pleads  both  the  general  and 
special  statutes  of  limitations.  The  plaintiff 
replied,  denying  the  new  matter  set  up  In 
the  answer,  and  alleged  that  the  tax  sale 
and  tax  deed  under  which  defendant  claimed 
were  void.  Upon  trial  in  the  district  court, 
without  a  Jury,  the  court  found  as  to  the 


N.  Vt  ot  the  S.  E.  ^  of  section  13  in  town- 
ship 64  N.,  of  range  62  W.,  and  lot  3  of 
section  18  In  township  54  N.,  of  range  61 
W.,  of  the  sixth  principal  meridian  (which  is 
the  only  land  in  controversy  on  this  appeal) 
that  "the  plaintiff  is  barred  from  recovering 
the  same  by  the  six-year  statute  of  limita- 
tions (section  1861  of  the  Revised  Statutes  of 
1899)  and  by  defendant's  occupancy  of  the 
same  for  more  than  six  years  prior  to  the 
beginning  of  this  action,  claiming  under  a 
sale  thereof  for  nonpayment  of  taxes."  Judg- 
ment was  entered  accordingly,  and  the  plain- 
tiff brings  the  case  liere  on  error. 

The  only  question  presented  to  this  court 
(aside  from  the  sufficiency  of  the  pleading  of 
the  statute  which  we  deem  it  unnecessary 
to  consider)  Is  the  effect  of  the  six-year 
statute  of  limitations  as  contained  in  section 
1861,  Rev.  St.  1899,  as  applied  to  the  facts  in 
this  case.  That  section  reads  as  follows: 
"No  action  for  the  recovery  of  real  prop- 
erty, sold  for  nonpayment  of  taxes,  shall 
be  maintained  unless  the  same  be  brouglit 
within  six  years  after  the  date  of  sale  for 
taxes  aforesaid."  No  attack  is  here  made 
upon  plaintiff's  title  or  his  right  to  the  pos- 
session of  the  land  in  controversy,  exoq)t  the 
claim  of  the  defendant  by  virtue  of  the  tax 
sale  and  deed  pleaded  in  bis  answer.  The 
action  was  commenced  more  than  six  years 
after  the  date  of  the  alleged  tax  sale  and 
deed,  and  we  think  the  court  was  warranted 
in  finding  that  the  defendant  had  been  in 
the  actual  possession  of  the  land  for  more 
than  six  years  before  this  action  was  com- 
menced. To  prove  title  in  himself,  and  to 
support  his  possession,  defendant  offered  In 
evidence  a  certain  Instrument  purporting  to 
be  a  tax  deed  issued  by  the  treasurer  of 
Crook  county,  in  which  county  the  land  Is 
situated.  The  plaintiff  objected  to  the  in- 
troduction of  this  instrument,  for  the  rea- 
son, among  others,  that  It  was  void  upon  its 
face  because  not  acknowledged  before  the 
clerk  of  the  district  court,  as  required  by 
law.  The  objection  was  overruled  and  the 
Instrument  admitted  in  evidence,  and  that 
ruling  is  assigned  as  error.  The  instrument 
is  In  form  a  tax  deed,  purports  on  its  face 
to  be  signed  by  the  treasurer  of  the  county, 
and  is  acknowledged  before  a  notary  public. 
The  statute  in  force  at  the  time,  in  relation 
to  tax  deeds,  is  as  follows:  "Deeds  executed 
by  the  treasurer  shall  be  substantially  in  the 
following  form:  [Then  follows  the  form.| 
Which  deed  shall  be  acknowledged  by  tlx 
treasurer  before  the  clerk  of  the  district 
court,  as  follows :  [Then  follows  the  form  of 
acknowledsmentl"  Section  3832,  Rev.  St 
1887 ;  section  1897,  Rev.  St  1899.  Where  the 
statute  directs  the  execution  of  a  deed  by  a 
public  officer,  and  requires  It  to  be  executed 
In  a  particular  manner  and  to  be  witnessed 
or  acknowledged  before  a  particular  officer, 
the  witnessing  or  acknowledging  of  the  deed 
in  that  manner  is  a  part  of  its  execution,  and 
without  such  witnessing  or  acknowledgment 
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ia  void  upon  Its  face.  The  rule  te  stated  In 
Black  on  Tax  Titles,  {  208,  as  follows:  "A 
rule  of  primary  importance  Is  that  the  execu- 
tion of  a  tax  deed  must  conform  strictly  to 
the  statute;  that  Is,  any  directions  which 
the  law  may  give  In  regard  to  its  signature, 
seal,  witnesses,  or  acknowledgment  must  be 
duly  compiled  with,  or  the  conveyance  will  be 
Invalidated.  Thus,  If  the  act  requires  that 
tax  deeds  shall  be  authenticated  by  the  ad- 
dition of  the  seal  of  the  county,  and  this  be 
omitted,  the  deed  will  be  void;  nor  will  It 
even  be  admissible  to  show  color  of  title 
under  the  special  limitation  of  the  revenue 
act."  It  was  held  in  Reed  ▼.  Merriam,  15 
Neb.  323,  18  N.  W.  137,  that,  "whatever  may 
have  been  the  object  of  the  Legislature  in  re- 
quiring the  treasurer  to  attest  the  execu- 
tion of  a  tax  deed  by  his  seal,  the  provision 
Is  one  that  cannot  be  dispensed  with,  and  the 
want  of  a  seal  is  no  valid  excuse.  A  treas- 
urer acts  under  a  naked  statutory  power  in 
executing  a  tax  deed,  and,  unless  he  comply 
with  the  provisions  of  the  statute,  the  deed 
win  be  void."  Also  so  held  In  Gue  v.  Jones, 
25  Neb.  634,  41  N.  W.  655.  In  Gabe  v.  Root, 
93  Ind.  25C,  the  court  said :  "The  appellant. 
In  support  of  his  title,  read  In  evidence  a  tax 
deed  executed  to  Ulm  by  the  auditor  of  said 
county  for  said  land,  and,  as  there  was  no 
evidence  to  Impeach  the  validity  of  such 
title,  he  Insists  that  he  was  entitled  to  re- 
cover upon  the  evidence.  Section  211  of  the 
act  of  March  29,  1881  (Acts  1881,  p.  679,  c 
96),  provides  that  'such  deed  shall  be  prima 
facie  evidence  of  the  regularity  of  the  sale 
of  the  premises  described  In  the  deed,  and  of 
the  regularity  of  all  prior  proceedings,  and 
prima  facie  evidence  of  a  good  and  valid 
title  in  fee  simple  In  the  grantor  of  said 
deed.'  Under  this  section,  appellant  insists 
that,  as  such  deed  is  prima  facie  evidence  of 
a  valid  title  in  fee  simpio,  It  entitled  hln> 
to  recover  in  the  absence  of  Impeaching  evi- 
dence. If  the  provisions  of  said  section  are 
applicable  to  a  sale  made  previous  to  its  adop- 
tion, a  question  we  need  not  determine,  this 
particular  deed  did  not  make  a  prima  facie 
case  for  appellant.  The  same  section  pro- 
vides that  'such  conveyance  shall  be  executed 
by  the  county  auditor,  under  his  band  and 
seal,  witnessed  by  the  county  treasurer,  and 
acknowledged  before  the  county  recorder  or 
any  officer  authorized  to  take  acknowledg- 
ments, and  the  same  shall  be  recorded  In  the 
recorder's  office  before  delivery.'  This  deed 
was  not  witnessed  by  the  treasurer,  and  was 
not  executed  in  compliance  with,  but  in  vio- 
lation of,  the  statute.  Such  deed  was  not 
therefore  presumptive  evidence  of  a  legal 
title.  Sheehy  v.  Hinds,  27  Minn.  2.-)9,  6  N. 
W.  781 ;  Sutton  v.  Stone,  4  Neb.  310."  Arm- 
strong  V.  Hufty,  156  Ind.  006-629.  55  N.  E. 
443,  60  N.  E.  1080.  In  Iowa,  where  the 
statute  required  a  tax  deed  to  be  acknowl- 
edged before  some  one  authorized  to  take  ac- 
knowledgments. It  is  held  In  Goodykoontz 
T.  Olsen,  54  Iowa,  175,  6  N.  W.  263,  that  "a 


tax  deed  conveys  nothing  unless  acknowl- 
edged." In  Pennsylvania  the  statute  required 
a  tax  deed  to  be  acknowledged  in  open  court, 
and  it  was  held  that  a  deed  not  so  acknowl- 
edged was  Invalid  (Lee,  Receiver,  v.  Newland, 
1(54  Pa.  300,  30  Atl.  258);  the  reason  there 
given  being  that  "the  ackuowledKinent  Is 
something  more  than  the  mere  authentication 
of  the  treasurer's  signature.  It  Is  a  Judicial 
act,  the  completion  of  the  process  by  which 
the  land  of  a  citizen  is  taken  for  his  debt  to 
the  public."  In  Tilson  v.  Thompson,  10  Pick. 
(Mass.)  359,  it  is  held  that  no  title  (ran  be 
claimed  under  a  deed  from  a  cf)iIe<'tor  of 
taxes  unless  the  deed  has  been  acknowledged 
and  recorded.  The  case  of  Dnnl.ip  v.  Henry, 
76  Mo.  106,  was  a  suit  in  ejectment  and  very 
much  like  the  present  case,  and  the  wurt 
there  said:  "The  court  ruled  proinsrly  that 
the  tax  deeds  offered  by  defendant  were  not 
sufficient  to  convey  title  to  the  land  in  dis- 
pute. The  law  in  force  at  the  time  they 
were  made  required  such  deeds  to  be  acknowl- 
edged before  the  comity  clerk.  Gen.  St.  186.^, 
p.  129,  c.  13,  §  124.  The  law  In  this  respect 
was  not  complied  with  and  the  deeds  were 
void" — citing  Ryan  v.  Carr,  46  Mo.  48."?,  and 
Williams  V.  McLanahan,  67  Mo.  499.  In 
Adams  v.  Buchanan,  49  Mo.  64,  it  was  held 
that  a  sheriff's  deed  without  the  clerk's  cer- 
tificate of  acknowledgment  indorsed  thereon 
was  radically  defective  upon  its  face;  that 
the  acknowledgment  is  an  essential  part  of 
the  instrument,  and  that  it  was  error  to  re- 
ceive It  In  evidence  without  such  acknowl- 
edgment The  deed  offered  In  evidence  in 
the  case  before  us,  not  being  acknowledged 
before  the  clerk  of  the  district  court  as  re- 
quired by  the  statute,  is  void  upon  its  face, 
and  was  inadmissible  for  the  purpose  of 
proving  title  in  the  defendant  or  his  right  to 
the  possession  of  the  premises.  It  Is  no  more 
a  valid  tax  deed  than  It  would  have  been  If 
not  signed  by  the  treasurer.  A.  failure  to  ob- 
serve this  essential  requirement  of  the  stat- 
ute as  to  its  execution  is  as  fatal  to  its 
validity  as  the  failure  to  comply  with  the 
statute  as  to  signature.  Both  are  necessary 
to  constitiite  the  instrument  a  valid  tax  deed 
upon  its  face. 

The  question,  tlien.  Is :  Does  possession  un- 
der a  tax  deed,  void  upon  Its  face,  start  the 
rimning  of  the  six-year  statute  of  limita- 
tions? We  are  of  the  opinion  that  this  ques- 
tion must  be  answered  in  the  negative.  There 
Is  some  apparejit  conflict  In  the  decisions ; 
but  we  think  the  great  weight  of  authority 
and  the  better  reasoTiIng  Is  In  favor  of  the 
conclusion  we  have  reached.  It  is  said  in 
Black  on  Tax  Titles,  i  283 :  "The  provisions 
of  a  statute  of  limitations,  to  the  effect  that 
an  action  for  the  recovery  of  real  property 
sold  for  taxes  can  only  be  connnenced  with- 
in a  certain  number  of  years  from  the  date 
of  the  deed,  will  not  run  in  favor  of  a  tax 
dee<l  that  is  void  upon  its  face,  even  when 
the  land  Intended  to  be  conveyed  by  the  tax 
deed  has  been  in  the  actual,  open. 
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Ions  possession  of  the  bolder  of  the  rold 
deed  during  the  whole  of  the  statutory  per- 
iod." The  case  of  Redfleld  v.  Parks,  132  U. 
S.  239,  10  Sup.  Ct.  83,  .33  L.  Ed.  327, 
Is  a  lending  case  ui)on  the  question.  In  that 
case  the  trial  court  found  that  the  tax  deed 
was  void,  but  held  that  It  constituted  a 
<-Iaini  and  color  of  title  sufficient  to  put  in 
motion  the  short  statute  of  limitations  In 
favor  of  any  person  in  possession  under  It. 
Hut  the  Supreme  Court  In  the  opinion  said : 
'•We  think  It  very  i-Iear  that  the  judge  was 
<-<)rro<.-t  in  holding  this  tux  dt^ed  to  he  void. 
It  was  not  merely  void  by  extrinsic  facts 
shown  to  defeat  it,  but  was  absolutely  void 
<)U  its  fac-e.  But  we  think  that  the  court 
«'rred  In  holding  that  such  an  instrument 
could  create  color  of  title  wlii(rh  would  bring 
the  case  within  the  foregoing  statute  of  limi- 
tations." The  court  In  the  opinion  In  that 
(•use  quotes  from  Sloore  v.  Brown,  11  How. 
<U.  S.)  414,  13  L.  Kd.  751,  Trustees  of  Ken- 
tucky Seminary  v.  Payne,  3  T.  B.  Mon.  (Kj-.) 
Itn,  and  Waterson  v.  Devoe.  18  Kan.  22.3,  and 
<-itos  Mason  v.  Crowder,  85  Mo.  .'')2ti,  Sheehy 
v.  Hinds,  27  Jlinn.  2.-.9,  6  N.  W.  781,  Cutler 
V.  Ilurlbut,  20  Wis.  152,  Gomer  v.  Chaffee,  C 
Colo.  314,  and  Wofford  v.  McKinna,  23  Tex. 
:!(!,  76  Am.  Dec.  53,  and  then  concludes  as 
follows :  "We  do  not  discover  In  the  statutes 
of  Arkansas,  nor  the  decisions  of  Its  courts 
cited  by  counsel  for  defendant,  anything  to 
contravene  these  views,  nud  we  thiuk  that 
l)Oth  the  weight  of  authority  and  sound  prin- 
«'iple  ai'e  in  favor  of  the  proposition  that, 
when  a  deed  founded  on  a  sale  for  taxes  Is 
introduced  in  supiwrt  of  the  bar  of  a  pos- 
session under  these  statutes  of  limitations, 
it  is  of  no  avail  If  it  can  be  seen  upon  Its  face 
and  by  Its  own  terms  that  it  is  absolutely 
void."  To  the  same  effect,  see  lleger  v.  De 
Croat,  3  X.  I).  3.-.4.  5(i  N.  W.  l.'iO;  Sahuer 
V.  Lathi-op,  10  S,  D.  210,  72  N.  W.  570; 
Schleicher,  Adm'r,  v.  Gatlln,  85  Tex.  270,  20 
S.  W.  120;  Brinker  v.  U.  P.,  D.  &  G.  Ry.  Co., 
11  Colo.  App.  100,  .55  Pac.  207;  Coulter  v. 
Stafford,  50  Fed.  5(i4.  6  C.  C.  A.  18;  Keller 
v.  Hawk  fOkl.)  91  Pac.  778,  and  27  Kncy. 
Law  (2d  Ed.)  088.  There  is  no  statute  In 
this  state  making  a  tax  deed,  although  reg- 
ular and  valid  on  Its  face,  prima  facia  evl- 
denc-e  of  any  fact  recited  therein  or  of  the 
regularity  of  the  i)rior  proceedings.  Whether 
possession  under  a  tax  deed  valid  on  Its 
face  without  proof  of  a  substantial  compli- 
ance with  the  statute  as  to  such  essentials  as 
assessment,  levy  of  taxes,  advertisement,  an 
actual  sale,  etc.,  would  set  the  statute  In  mo- 
tion is  not  presented  by  the  record  in  the 
l)resent  case,  and  that  question  therefore  Is 
not  considereil. 

Our  conctlusions  are  that  the  Instrument  un- 
der which  defendant  claims  is  void  upon  Its 
face,  and  was  inadmissible  for  the  purpose  of 
proving  title  or  right  of  possession  In  the  de- 
fendant, or  that  the  land  had  been  sold  for 
the  nonpayment  of  taxes;  that  defendant's 
possession  under  a  tax  deed,  void  upon  its  face. 


did  not  set  In  motion  the  special  statute  of 
limitations  contained  in  section  1801,  Rev. 
St.  1899;  and  that  plaintiff's  action  was  not 
barred  by  that  statute. 

For  the  error  of  the  district  court  in  hold- 
ing that  plaintiff  could  not  maintain  the  ac- 
tion by  reason  of  that  statute,  the  Judgment 
of  the  district  court  Is  reversed,  and  the  case 
remandetl  to  that  court  for  further  pro<'eed- 
ings  not  inconsistent  with  the  views  herein 
expressed. 

Reversed. 

POTTER,  C.  J.,  and  SCOTT,  J.,  conc-ur. 


RHODES  V.  ARTHUR. 
(Supreme  Court  of  Oklahoma.    Oct.  32.  1007.) 

A'E.NDOR     AND     VeXDEE— FBAUD     OF    VeXDEE— 
IlKillTS    op    VeSDOB. 

A  vendor  of  real  estate,  who  sells  at  an 
agreed  price  and  accepts  real  estate  in  satisfac- 
tion of  a  portion  of  tlie  purchase  price,  and  is 
induced  by  the  fraud  of  the  vendee  to  accept  a 
worthless  note  and  raortRage  in  payment  of  the 
balance  of  the  purchase  money,  may,  upon  dis- 
covering the  fraud,  return  or  tender  back  the 
note  and  mortgage,  and  recover  the  unpaid  pur- 
chase mone.v.  and  have  a  vendor's  Hen  for  the 
amount  so  recovered. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  I'urchaser,  $$  042,  043.J 

(Syllabtis  by  the  Court.) 

Error  from  District  Coiu^,  Pottawatomie 
County;  l)efore  .Tustlce  B.  F.  Burwell. 

Action  by  Charles  M.  Arthur  against  Fred 
W.  Rhodes.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Blakcuey  &  Maxey  and  J.  W.  Bartholomew, 
for  plaintiff  in  error.  W.  M.  Engart  and  Cas- 
sldy  &  Cnssidy,  for  defendant  in  error. 

BURFORD,  C.  J.  The  defendant  In  error, 
Charles  M.  Arthur,  was  the  owner  of  a  tract 
of  land  in  Pottawatomie  county,  Okl.,  which 
he  sold  to  the  plaintiff  In  error,  Fred  W. 
Rhodes,  for  the  agreed  price  of  $1,2.'>0,  and 
took  in  payment  therefor  certain  lots  at  the 
agreetl  price  of  $000  and  a  certain  note  and 
mortgage  held  by  Rhodes  for  the  balance  of 
the  purchase  money.  This  note  was  for  the 
sum  of  $1,150,  secured  by  a  deed  of  trust 
executed  by  John  Myers  upon  certain  real 
estate  In  the  state  of  Missouri,  and  upon 
which  a  payment  of  $500  had  been  made. 
This  action  is  one  by  Arthur  to  recover  the 
$050  balance  of  piu'chase  money  for  the  land 
by  him  conveyed  to  Rhodes,  and  to  have  a 
vendor's  lien  declared  against  said  land.  He 
alleges  that  he  sold  the  land  to  Rhodes  for 
the  agreed  price  of  $1,250,  and  received  upon 
said  purchase  price  the  sum  of  $000  and  con- 
veyed the  land  to  Rhodes ;  that,  relying  upon 
certain  false  and  fraudulent  representations 
of  Rhodes  as  to  the  validity  and  value  of  the 
note  and  trust  deed,  he  agreed  to  accept  said 
note  and  trust  deed  for  the  balance  of  the 
purchase  money.  $('>50 ;  that  Rhodes  represent- 
ed to  him  that  the  maker  of  the  trust  deed 
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was  the  owner  of  the  land  upon  Avblch  It 
was  executed,  and  bad  a  right  to  give  the 
same,  that  it  was  "gilt  etlge,"  and  would  be 
paid  when  due;  that  he  bad  never  seen  the 
Jlissourl  land ;  that  he  did  not  know  Myers 
and  was  iniable  to  find  blnj,  and  that  be  re- 
lied up  the  representations  of  Rhodes  and 
accepted  said  note  and  trust  deed,  believing 
the  note  good  for  the  nniount  due  thert>on : 
that  said  representations  were  false:  that 
Jlyers  bad  no  title  to  the  Missouri  land ;  that 
said  trust  deed  was  wortliless  and  of  no  val- 
ue: and  that  he  believed  M.vers  to  be  insol- 
vent. He  tenderwl  back  the  note  and  trust 
di>ed,  and  demanded  the  !f«h')0,  and,  upon  i-e- 
fusal.  sued  to  recover  the  unpaid  purchase 
nione.v  and  to  have  the  same  declared  a  lieu 
upon  the  land  conveyed  by  him  to  Rhodes. 
Rhodes  Hied  bis  answer,  in  which  be  denied 
the  allegations  of  fraud  and  false  representa- 
tions, but  admitted  "that  tlie  ])laintlfF  did  on 
or  about  tlie  14tb  day  of  August,  1001,  sell 
and  convey  to  this  defendant,  Fred  W.  Rhodes, 
the  land  and  premises  described  in  paragraph 
1  of  said  petition  for  the  agreed  price  of 
?1.2."0,  and  tliat  in  part  payment  of  said 
consideration  the  defendant  Rhodes  Indorsed. 
M-ithout  recourse,  and  delivered  to  the  plain- 
tiff, a  note  and  mortgage,  on  which  there  was 
a  balance  due  of  $050,  in  payment  of  $(i50  of 
said  cousideraticm,  and  that  the  balance,  $000, 
of  which  consideration  defendant  Rhodes  con- 
veyed to  plaintiff  property  which  said  plain- 
tiff took  at  an  agreed  price  of  $C(X).'' 

These  pleadings  fix  the  character  and 
status  of  the  case.  Persons  are  bound  bj  the 
admissions  set  out  In  their  pleadings,  and.  as 
a  general  rule,  are  concluded  by  them.  The 
plaintiff  avers  that  he  sold  Rhodes  the  land 
for  a  money  consideration,  and  took  lots  in 
part  pay.  and  accepted  the  note  and  trust 
deed  at  an  agreed  price  of  ?0,")0  for  the  bal- 
ance. The  defciid.iut  admits  tiiat  be  Iiouglit 
the  land  at  an  agreed  price  of  .$1.2.">0;  that 
he  conveyed  property  In  payment  of  $.")00  of 
the  purchase  money,  and  endorsetl  the  note, 
without  recourse,  In  payment  of  the  remain- 
ing $'>)0.  Counsel  for  plaintiff  in  error  have 
presented  an  elaborate  and  logical  argument 
as  to  the  theory  of  these  pleadings,  based  both 
upon  the  pleadings  and  the  testimon.v,  and 
ask  the  court  to  determine  whether  this 
Is  an  action  to  rescind  a  contract  for  fraud, 
or  one  to  afBrm  the  contract  and  recover 
daniages  for  breach,  and  the  law  as  to  each 
of  these  classes  of  cases  Is  correctly  stated  in 
tl'.eir  brief.  But.  in  view  of  the  Issue  specif- 
ically made  by  the  pleadings,  we  are  not 
called  upon  to  enter  Into  any  extended  discus- 
sion of  theories.  Tlie  case.  In  our  Judgment, 
falls  within  the  e.xception  .stated  In  Graham 
v.  MotTett  et  al..  110  Mich.  :««,  78  \.  \V.  VV2. 
7."  Am.  ft.  Rep.  303,  which  Is  cited  In  the 
brief  of  plaintiff  in  error,  vis:.:  "There  Is  a 
class  of  cases,  however.  In  which  the  vendor's 
lien  docs  exist,  viz.,  where  the  contract  obli- 
gates the  vendee  to  pay  a  given  smu  for  the 
bind,  and  the  vendor  Is  afterwards  induced  by 


fraud  to  accept  a  chattel  for  the  whole  or 
a  definitely  fixed  portion  of  such  purchase 
price.  In  such  a  case  the  vendee  might  ten- 
der back  the  chattel  and  Indorse  a  Hen  for 
the  amount  represented  by  it.  This  Is  upon 
the  theorj-  that  a  pre-existing  contract,  Its 
fraudulent  modification  being  rescinded,  the 
contract  itself  Is  left  to  stand,  with  Us  at- 
tendant right  of  lien  in  the  vendor."  And 
this  doctrine  Is  well  supported  by  authority. 

In  2  Warvelle  on  Vendors  (2d  Kd.)  I  002, 
It  Is  said:    "Upon  the  principle  that  the  ven- 
dor has  in  all  cases  an  equitable  lien  upon 
the  estate  sold  for  the  unpaid  purchase  money 
as  iM-tween  himself  and  the  vendee,  unless 
there  is  cither  an  express  or  Implied  agree- 
ment to  waive  such  Hen,  It  has  been  held 
'  that  where,  by  the  fraud  of  the  vendee,  a 
J  part  of  the  price  of  the  lands  sold,  in  fact. 
i  remains  unpaid,  although  the  vendor  supposed 
I  he  bad  l)cen  paid  in  full,  a  lien  may  be  as- 
I  sertetl    for    such    unpaid   portion.    Thus,    If 
I  upon  the  sale  of  land  the  purchaser  should 
pay  i)art  of  the  purchase  money  In  lawful 
coin  and  part  In  worthless  bills  from  wfilch 
nothing  could  be  obtained,  the  vendee  fraud- 
uleutly  representing  such  bills  to  be  good  and 
collectible,  the  vendor  would  have  a  right  to 
charge  the  land  Itself  with  that  i)art  of  the 
purchase  money  which  actually  remained  un- 
paid as  an  equitable  Hen  upon  such  land.    So. 
also,  If  the  vendor  agrees  to  receive  In  part 
payment  other  lauds,  with  the  value  of  which 
he  is  unacquainted,  and  tlie  vendee  thereupon 
makes  false  representations  as  to  the  charac- 
ter, situation,  and  value  of  such  land  so  to  be 
giveu   In   exchange,   whereby   the   vendor    is 
induced  to  allow  for  the  same  a  sum  greatly 
I  beyond  its  value,  he  would  be  entitled  to  an 
!  ecjuitable  Hen  uikiu  the  land  sold  by  him  for 
'  the  amount  of  the  difference  In  value  between 
,  the  land  taken  in  part  payment  as  it  really 
'  was  and  the  value  as  it  would  have  Ijeen  had 
;  the  vendee's  representations  been  true.    So. 
I  too,  where  a  party  sold  land  and  received  a 
I  part  of  the  consideration  In  money  and  for  the 
i  balance   was   induced   to   accept   notes   and 
I  mortgages  which  were  worthless,  and  which 
;  the  purchaser  knew  to  be  so  at  the  time  of 
tlie  sale.  It  was  held  that  this  constituted  a 
fraud  on  the  vendor,  and  did  not  defeat  his 
lien   for  the  purehase  money,   and   this  al- 
though the  vendor,  on  discovering  the  worth- 
less character  of  the  notes  and  mortgages, 
returned  them  and  received  others  in  their 
place  equally  worthless,   to   the  knowledge 
of  the  pnrchaser.  as  the  practicing  of  a  sec- 
ond fraud  by  the  purchaser  would  not  relieve 
biui  from  the  conseciuences  of  the  former  one 
perpetrated  by  him.    And  so  generaH.v,  If  the 
vendee  In  bad  faith  acquires  the  legal  title, 
and    by    Imposition    or    fraudulent    artifices 
evades  payment  or  pays  or  offei-s  to  pay  in 
worthless  eommo<HtieR.  or  fraudulently  sub- 
stitutes a  different  medium  of  payment  from 
that  agreed  upon,  tlie  vendor's  Hen  will  be 
preserve<l  against  the  land  in  the  bands  of  the 
vendee,  a  purchaser  from  him  with  notice. 
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or  a  volunteer."  As  sustaining  this  rule,  see 
Gee  V.  McMillan,  14  Or.  268,  12  Pac.  417,  58 
Am.  Rep.  315;  Tobey  v.  McAllister,  9  Wis. 
403 :  Brown  t.  Byam  et  al.,  05  Iowa,  374,  21 
N.  W.  684;  HuBT  v.  Olmstead,  67  Iowa,  598, 
25  N.  W.  784;  Bakes  v.  Gilbert,  93  Ind.  70; 
Gilbert  v.  Bakes  et  al.,  100  Ind.  558,  7  N.  E. 
257;  Foucb  et  al.  v.  Wilson,  60  Ind.  64,  28 
Am.  Rep.  051 ;  Williamson  v.  Worten,  132  Ind. 
202,  31  N.  E.  791 ;  Grabnm  v.  Moffett  et  al., 
119  Mich.  303,  78  N.  W.  1.32,  75  Am.  St.  Rep. 
393;  McDole  v.  Purdy,  23  Iowa,  277;  Yoe- 
mans  v.  Bell,  79  Hun,  215,  29  N.  T.  Supp. 
502 ;  Franklin  v.  Walker  et  al.,  171  111.  405, 
49  N.  E.  556;  Jones  et  al.  v.  Wolfe  et  al. 
(Tenn.  Ch.  App.)  42  S.  W.  216. 

We  have  examined  all  the  alleged  errors 
referred  to  by  plaintlfF  In  error,  and  we  find 
no  error  in  the  record.  The  petition  stated 
a  cause  of  action.  There  was  no  Improper 
joinder  of  causes  of  action.  There  was  suf- 
ficient proof  to  warrant  the  court  In  overrul- 
ing the  demurrer  to  the  evidence.  Upon  the 
verdict  of  the  Jury,  the  vendor  was  entitled 
to  a  Hen  for  the  unpaid  purchase  money,  and 
it  was  the  duty  of  the  court  to  declare  the 
Hen  and  decree  Its  foreclosure. 

We  find  no  error  In  the  record.  The  Judg- 
ment Is  affirmed,  at  the  costs  of  the  plain- 
tiff in  error.  All  the  Justices  concur,  except 
BITRWELL.  J.,  who  tried  tiie  cai-e  below, 
not  sitting,  and  PANCOAST  and  GARBER, 
JJ.,  absent. 


BROWN  et  al.  v.  MASSET. 

(Supreme  Court  of  Oklahoma.    Sept.  20,  1907. 
Rehearing  Denied  October  12,  1907.) 

1.  Pleading— CKOSS-PETrriON. 

Where,  in  an  answer  to  a  petition,  the  de- 
fendant makes  HlleRations  proper  in  his  answer, 
which  alleges  facts  upon  which  affirmative  re- 
lief may  be  based,  and  such  affirmative  relief  is 
prayed  for  by  such  answer,  the  same  will  be 
treated  by  the  court  aa  a  cross-petition,  reRard- 
less  of  what  name  the  pleader  may  apply  to  it. 
lEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  39,  Pleading,  i  299.] 

2.  Same— Motions— JuDOMisNT  on  Pleadings. 

Where  a  petition  is  filed  by  the  plaintiff, 
and  tile  defendant  by  his  answer.  In  addition  to 
the  general  denial,  pleads  facts  which  would 
warrant  the  granting  of  affirmative  relief,  and 
after  filing  such  answer,  and  before  a  reply  is 
filed,  the  plaintiff  by  leave  of  court  dismisses  liia 
action,  the  defendant  will  be  allowed  to  pursue 
his  remedy  for  affirmative  relief  as  set  up  in 
his  answer,  and  on  a  motion  for  judgment  on 
the  pleadings  for  the  reason  that  the  allega- 
tions of  the  answer  asking  for  affirmative  relief 
are  undenied.  the  court  should  either  sustain  the 
motion,  or  rule  the  plaintiff  to  file  a  reply  to 
the  affirmative  part  of  the  answer  so  that  the 
issue  may  be  raised  and  tried  by  the  court.  A 
failure  or  refusal  to  do  either  is  error,  for  which 
the  case  will  be  reversed. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  Jno.  H.  Burford. 

Action  by  Mary  Massey  agaiust  Nellie 
Brown  and  others  to  quiet  title.  Plaintiff 
by  leave  of  court  having  dismissed,  defend- 


ants filed  a  motion  for  Judgment  on  their 
answer  and  cross-petition,  which  was  denied, 
and  defendants  bring  error.    Reversed,  with 

directions. 

This  is  the  second  time  this  case  has  been 
before  this  court.  The  record  of  the  previous 
trial  wlU  be  found  reported  In  13  Okl.  670,  76 
l^ac.  226.  The  orlghml  petition  filed  by  Mary 
Masaey  alleged  that  she  was  the  owner  and 
In  possession  of  lots  7  and  8,  In  block  61,  in 
that  subdivision  of  the  city  of  Guthrie  known 
as  "Capitol  Hill"  and  that  the  defendants 
Nellie  Brown  and  D.  G.  Tutt  claimed  an  In- 
terest or  estate  in  said  property,  but  that 
such  estate  was  Inferior  to  the  title  of  the 
plaintiff,  and  by  said  petition  she  asks  that 
her  title  be  quieted.  Service  by  publication 
was  had,  and  a  Judgment  by  default  rendered 
against  Brown  and  Tutt  Within  the  time 
limited  by  statute,  the  defendants  Browu 
and  Tutt,  and  L.  N.  Beadlea  filed  an  applica- 
tion to  open  the  Judgment  and  be  allowed  to 
plead,  alleging  that  Brown  and  Tutt  had  sold 
their  interest  in  the  property  to  Beadles.  The 
answer  accompanying  said  motion  for  leave 
to  plead  was  aa  follows: 

"In  the  District  Court  of  Logan  County, 
Oklahoma  Territory. 
"Mary   Mass^,   Plaintiff,    v.    Nellie   Brown 
and  D.  G.  Tutt,  Defendants,   and  L.  N. 
Beadles,  as  Successor  in  Interest  to  De- 
fendants, Defendant.    Case  No.  3,443. 

"Answer  to  Petition  of  Plaintiff. 

"Comes  now  the  defendants  and  L.  N. 
Beadles,  successor  In  interest  to  defendants, 
permission  of  the  court  having  been  first  ob- 
tained, and  file  this  their  Joint  answer  to 
the  petition  of  the  plaintiff  In  this  cause,  and 
as  matters  of  defense  thereto  charge  and  al- 
lege facts  as  follows,  to  wit: 

"(1)  These  defendants  and  their  successor 
In  Interest  In  and  to  the  real  estate  Involved 
in  this  action  deny  each  and  every  material 
allegation  of  fact  and  conclusion  of  law  con- 
tained In  said  petition,  except  those  that  may 
be  hereinafter  especially  admitted. 

"(2)  The  defendants  Nellie  Brown,  D.  G. 
Tutt,  and  L.  N.  Beadles  admit  that  they  have, 
hold,  and  claim  an  adverse  Interest  to  plain- 
tiff in  lots  Nos.  seven  (7)  and  eight  (8)  In 
block  numbered  sixty-one  (61)  In  that  subdi- 
vision of  the  city  of  Guthrie.  Logan  county, 
Okl.  T.,  known  as  'Capitol  Hill.' 

"(3)  That  defendants  Nellie  Brown  and  D. 
G.  Tutt,  at  the  time  of  the  commencemoit 
of  this  action,  and  at  the  time  of  the  Issuance 
of  the  tax  deed  hereinafter  referred  to,  and 
for  a  long  time  prior  thereto,  and  at  all  times 
up  to  the  date  of  filing  the  petition  In  this 
cause,  were  the  absolute  owners  of  the  fee- 
simple  title  to  the  above-described  real  es- 
tate, and  were  during  the  whole  period  of  said 
time  in  the  actual  possession  of  said  real 
property,  ond  remained  undisturbed  In  their 
said  possession. 

"(4)  That  thereafter,  on,  to  wit,  the  14th 
arid  15th  days  of  May,  A.  D,  190«,thrae  de- 
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fendants,  tor  a  valaable  ooiulderatlon,  fwld 
and  oonv^ed  all  of  their  said  title  to  said 
real  property  to  defendant  L.  N.  Beadles. 

"@)  That  on,  to  wit,  the  7th  day  of  Septem- 
ber, A.  D.  18M,  the  county  treasurer  of  Logan 
<x>unty,  without  authority  of  law,  pretended 
to  sell  at  tax  sale  the  real  estate  Involved 
In  this  action  for  the  alleged  nonpayment  of 
taxes  for  the  year  A.  D.  1893,  at  which  time 
these  defendants  were  the  owners  and  in  pos- 
session of  said  real  estate,  and  said  county 
treasurer  did  on  said  date  m&ke  certificates 
of  purchase  to  said  property  included  to  the 
county  of  Logan,  Okl.  T.  And  thereafter 
said  county  treasurer,  without  any  antliorlty 
of  law,  on,  to  wit,  the  10th  day  of  May,  1898, 
pretended  to  resell  said  property  for  the  sum 
of  $15.83,  the  amount  of  taxes,  charges,  x>en- 
altles,  and  costs  alleged  to  be  due,  and  for 
which  sum  said  property,  together  with  oth- 
er property  described  in  said  deed,  was  bid 
In  by  the  county  treasurer  aforesaid.  In  the 
year  A.  D.  1894,  aforesaid,  for  the  further 
sum  of  money  alleged  to  be  subsequent  taxes 
accrued  and  due  thereon.  While  said  prop- 
erty was  held  by  the  county  of  Logan  under 

the  sale  aforesaid,  the  sum  of  % .    And 

said  treasurer  did  on  the  10th  day  of  May, 
A.  D.  1898,  again  sell  or  pretended  to  sell  said 
real  estate  with  other  real  estate  described  in 
the  deed  to  one  S.  S.  Lawrence  for  the  alleg- 
ed sum  of  |52  cash,  and  did  on  the  13th  day 
of  May,  1898,  execute  and  deliver  to  said  S. 
S.  Lawrence  a  tax  deed  for  said  real  prop- 
erty herein  described,  together  with  other 
property  described  In  said  deed.  And  said 
tax  deed  was  by  the  said  S.  S.  Lawrence 
placed  on  record  on  said  last-mentioned  date. 
A  certified  copy  of  said  tax  deed  is  hereto 
attached  and  made  a  part  of  this  answer. 

"(6)  That  thereafter  said  S.  S.  Lawrence 
attempted  to  convey  said  property  by  deed  to 
the  plaintiff  In  this  action,  Mary  Massey,  and 
upon  which  several  pretended  and  Illegal  con- 
veyances she  brings  this  suit,  and  bases  her 
claim  to  title  to  the  real  property  herein  de- 
scribed. 

"(7)  That  said  tax  deed  upon  which  the 
claim  of  plaintiff  Is  based  was  placed  on  rec- 
ord in  Logan  County,  Okl.  T.,  on  the  said 
13th  day  of  May,  A.  D.  1898,  and  during  the 
whole  of  the  Intervening  time  between  the 
recording  of  this  deed  and  the  filing  of  this 
action  by  plaintiff,  on,  to  wit,  the  28th  day 
of  January,  A.  D.  1902,  these  defendants 
were  in  possession  of  said  real  estate,  and 
neither  the  purchaser  at  said  pretended  tax 
sale  or  his  assigns,  the  plaintiff  herein,  ever 
at  any  time  brought  suit  for  possession  or 
otherwise  took  possession  of  said  real  estate, 
by  reason  of  which  this  action  is  barred  by  the 
statutes  of  limitation  of  the  Territory  of  Ok- 
lahoma, and  said  tax  deed  by  operation  of 
said  statute  became  null  and  void. 

"(8)  That  said  tax  deed  upon  which  plain- 
tiff herein  claims  title  is  void  upon  Its  face 
for  the  following,  among  other  reasons:  Said 
tax  deed  recited  only  three  (3)  certificates  of 


purchase  were  Issued  by  the  treasurer  of  Lo- 
gan  county  at  said  pretended  sale  for  the 
following  described  property  alleged  to  have 
been  sold  to  said  oonnty,  to  wit:  For  lota 
Nos.  three  (3)  and  four  (4)  In  block  53  and  lots 
seven  (7)  and  eight  (8)  In  block  No.  six- 
ty-one (61),  in  the  subdivision  of  the  city  of 
Guthrie  known  as  'Capitol  Hill';  and  because 
said  tax  deed  did  not  afllrmatlvely  show  upon 
Its  face  that  said  lots  described  therein  were 
separately  sold  and  does  not  show  for  what 
sum  said  several  lots  separately  sold  for,  and 
because  said  deed  shows  upon  Its  face  that 
said  lots  were  collectively  sold  for  the  gross 
snm  of  $15.85,  the  amount  of  taxes  due  there- 
on, and  because  said  deed  does  not  recite 
that  said  lota  were  prior  to  the  sale  thereof 
legally  advertised  for  sale  for  the  period  of 
time  required  by  law;  and  because  said  deed 
does  not  recite  that  said  property  has  been 
separately  assessed  and  charged  or  extended 
as  required  by  law;  and  because  said  tax 
deed  shows  upon  Its  face  that  said  property 
was  sold  for  nonpoyment  of  taxes  subsequent 
to  the  pretended  sale  to  the  county  of  Logan 
on  the  7th  day  of  September,  1894,  and  prior 
to  the  alleged  resale  In  1898,  during  which 
period  said  property  was  not  taxable,  and 
said  sale  therefore  is  contrary  to  law,  that 
said  tax  deed  and  all  proceedings  prior  to  the 
issuance  thereof  are  void  for  the  following 
reasons:  Because  said  property  was  sold  for 
the  nonpayment  of  the  following  Illegal  taxes 
levied,  assessed,  charged,  and  extended  for 
the  year  1893,  to  wit,  the  following  Illegal 
levy:  'For  county  general  purpose.  Including 
two  (2)  mills  for  the  support  of  the  poor,  and 
contingent  expenses,  six  mills  on  the  dollar 
valuRtlon.  For  county  road  and  bridge  pur- 
poses, five  (5)  mills  on  the  dollar  valuation. 
For  separate  schools,  one  (1)  mill  on  the  dol- 
lar valuation' — all  of  which  levies  of  taxes 
for  said  year  A.  D.  1893  are  Illegal  and  void, 
and  for  the  nonpayment  of  said  Illegal  taxes 
said  property  was  sold,  and  for  the  reason 
that  county  clerk  never  certified  said  taxes 
down  to  the  treasurer  of  Logan  county  with 
his  warrant  to  collect  the  same  for  the  said 
year,  A.  D.  1893. 

"(9)  That  the  defendants  have  tendered 
to  plaintiff  all  taxes,  penalties,  Interests,  costs, 
and  charges  due  and  accrued  on  said  lots  de- 
scribed In  said  tax  deed,  but  she  falls  and  re- 
fuses to  accept  the  same,  and  defendants  now 
tender  Into  court  for  the  use  and  benefit  of 
said  plaintiff  for  said  taxes,  Interest,  penal- 
ties, charges  and  costs. 

"(10)  Wherefore  defendants  pray  that  the 
tax  deed  Issued  herein  and  the  conveyance 
thereon  from  Lawrence  to  plaintiff,  each  be 
declared  null  and  void,  and  that  the  title  to 
said  real  estate  be  quieted  In  these  defend- 
ants, and  for  costs  of  suit,  and  all  proper  re- 
lief. Buckner  &  Sons, 
"Attorneys  for  Defendants." 

The  district  court  refused  to  allow  this  mo- 
tion. Brown  and  Tutt  and  Beadles  appealed. 
The  order  of  the  district  court  was  reversed, 
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and  the  cause  remnnded,  with  Instructions 
to  reopen  the  Judgment  and  allow  the  plain- 
tiffs In  error  to  defend  and  to  take  such  fur- 
ther proceedings  as  would  accord  with  the 
Supreme  Court  decision,  and  be  consistent 
with  right  and  justice  in  the  ])reniises.  The 
mandate  was  filed  in  the  district  court  of 
IjOgan  county.  In  pursuance  of  the  mandate, 
the  original  judgment  of  default  was  oi>ened. 
The  defendants  were  allowe<l  to  defend  in  said 
cause  In  accordani*e  with  the  answer  on  file. 
But,  In  the  same  order  opening  the  judgment 
and  permitting  the  defendants  to  file  their 
answer,  the  court  made  an  order  on  the  mo- 
tion of  the  plaintiff,  dismissing  plaintiff's 
cause  of  action.  At  the  time  of  the  order  of 
dismissal,  no  reply  or  other  pleading  had  been 
filed  by  Mary  JIassey  to  the  answer  on  file  in 
said  cause.  Subs<»(iuently  the  defendants 
Brown,  Tutt  and  Beadles,  the  present  plain- 
tiffs in  error,  filed  a  motion  for  judgment  on 
their  answer  and  <'ross-petitlon.  The  court 
overruled  this  motion,  to  which  the  present 
plaintiffs  In  error  duly  excepted,  and  bring 
the  case  here  for  review. 

Devereux  &  Illldreth  and  (Jeo.  W.  Buckner, 
for  plaintiffs  in  error.  Lawrence  &  Huston, 
for  defendant  In  error. 

IRWIN,  J.  (after  stating  the  facts  as 
above).  The  assignments  of  error  are  two: 
First.  That  the  court  erred  In  refusing  the 
defendants'  motion  for  judgment,  to  which 
refusal  the  defendants  excepted  at  the  time. 
Second.  That  the  court  erretl  in  ruling  that 
the  defendants'  answer  did  not  contain  mat- 
tor  entitling  them  to  affirmative  relief,  and 
in  holding  that  the  plaintiff  had  the  right  to 
dismiss  the  entire  action,  to  which  ruling  of 
the  court  these  plaintiffs  in  error  duly  except- 
ed at  the  time.  It  is  apparent  from  reading 
the  answer  above  set  out  that  aflSrmative  re- 
lief is  claimed.  The  answer  In  plain  and  con- 
cise language  sets  up  the  facts  that  the  plain- 
tiff's tax  deed,  under  which  slie  claims  title, 
is  void ;  that  plaintiffs  in  error  have  title  hi 
themselves;  and  the  prayer  is  that  tl»e  tax 
deed  be  declared  null  and  void,  and  that  the 
title  to  tiie  real  estate  be  quieted  In  these 
defendants.  Now,  we  take  it  that  it  Is  imma- 
terial what  particular  title  the  pleader  may 
give  to  his  pleading,  or  what  he  may  call  it, 
wliether  an  answer  or  cross-petition.  If  the 
facts  pleaded  are  sutHcieut  to  authorize  the 
granting  of  affirmative  relief,  and  tlie  affirma- 
tive relief  Is  prayed  for  by  the  au.swer,  then 
it  is  the  duty  of  the  court  to  treat  it  as  a 
cross-petition,  regardless  of  what  the  pleader 
may  call  It.  Such  seems  to  have  been  the 
holding  of  the  California  Supreme  Court  in 
the  case  of  Meeker  v.  Dalton,  75  Cul.  l.")4,  l.'iO, 
1(5  Pac.  704.  "It  Is  inimateriai  what  the  de- 
fendant calls  his  pleadings,  whether  he  des- 
ignates it  as  an  answer  or  cross-c-omjjlaint. 
Its  character  will  be  determined  by  the  court. 
It  Is  the  facts  set  up  In  the  pleadings  which 
make  it  an  answer  or  cross-petition."    And 


in  Kimball  v.  Connor.  3  Kan.  414,  the  Kan- 
sas Supreme  Court  say :  "The  answer  of 
Starks  being  sufficient.  In  substance,  for  the 
relief  demanded,  the  court  would  not  require 
the  filing  of  a  crosc-petition  In  form,  but 
would  treat  the  answer  as  such  petition  and 
grant  all  Just  relief  demanded."  This  Kan- 
sas decision  was  a  construction  of  the  Kansas 
Code  On  this  subject,  and  was  rendered  prior 
to  our  adoption  of  the  Code,  and  conseiiuently 
was  adopted  by  this  territory  with  the  adop- 
tion of  the  Code. 

This  identical  answer  was  before  this  court 
and  passed  upon  by  this  court  as  to  its  ef- 
fect, and  it  was  held  that,  if  the  defendant 
could  establish  the  matters  alleged  in  this 
answer,  that  the  tax  deed  was  void.  1.3  Okl. 
(i7(M>88,  70  Pac.  220.  The  answer  concludes 
with  a  prayer  that  is  affirmative  in  its  char- 
acter ;  that  Is,  that  the  tax  deed  issued  here- 
in and  the  conveyance  tliereon  from  Law- 
rence to  plaintiff  each  be  declared  null  and 
void,  and  that  the  title  to  said  real  estate  Imj 
quieted  in  these  defendants,  and  for  costs  of 
suit  and  all  proper  relief.  The  answer  sets 
up  the  particulars  wherein  the  plaintltTs  tax 
deed  is  void  and  asks  for  the  affirmative  re- 
lief of  having  It  declared  void  and  the  title 
vested  in  defendants.  It  certainly  seems  to 
us  that,  if  this  language  does  not  allege  af- 
firmative matter,  we  are  at  a  loss  to  know 
how  an  answer  could  be  so  framed  as  to  a^ 
for  affirmative  relief.  Our  statute  (chapter 
24.  art.  1,  i  1,  p.  192,  Sess.  Laws  1S99),  which 
seems  to  us  conclusive  on  this  subject,  pro- 
vides :  "That  a  plaintiff  may,  on  the  payment 
of  costs  and  without  any  order  of  court,  dis- 
miss any  civil  action  brought  by  him  at  any 
time  before  a  petition  of  intervention  or  an- 
swer praying  for  affirmative  relief  against  him 
Is  filed  in  the  action.  A  plaintiff  may,  at 
any  time  before  the  trial  is  commence<l.  on 
payment  of  the  costs  and  without  any  order 
of  court,  dismiss  his  action  after  the  filing  of 
a  petition  of  Intervention  or  answer  praying 
for  affirmative  relief,  but  such  dismissal  shall 
not  prejudice  the  right  of  the  Intervenor  or 
defendant  to  proceed  with  the  action.  Any  de- 
fendant or  Intervener  may,  in  like  manner, 
dismiss  his  action  against  the  plaintiff,  with- 
out an  order  of  court,  at  any  time,  before  the 
trial  is  begun,  on  payment  of  the  costs  made 
on  the  claim  filed  by  him.  Ail  parties  to  a  civil 
action,  may  at  any  time  before  trial,  without 
an  order  of  coiu*t,  and  on  payment  of  costs,  by 
agreement,  dismiss  the  action.  Such  dismis- 
sal shall  be  In  writing,  and  signed  by  the  par- 
ty or  his  attorney,  and  shall  be  filed  with  the 
clerk  of  the  district  court,  the  Judge  or  clerk 
of  the  probate  court,  or  the  Justice,  where  the 
action  is  pending,  who  shall  note  the  fact  on 
the  proper  record :  provided,  such  dismissal 
shall  be  held  to  be  without  prejudice,  unless 
the  words,  'with  prejudice'  be  expressed  there- 
in." Section  4289  of  the  Revised  Statutes  of 
189.3  provides  as  follows :  "In  any  place  where 
a  set  off  or  counterclaim  has  been  presented, 
the  defendant  shall  have  the  right  of  proceed- 

Digitized  by  VjOOQ  IC 


Okl.) 


BROWN  V.  MASSEY. 


249 


Ing  to  the  trial  of  his  claim,  although  the  plain- 
tiff may  have  dismissed  his  action  or  failed 
to  appear."  In  the  case  of  Venable  v.  Dutch, 
3"  Kan.  515,  l.T  Pac.  520.  t  Am.  St.  Rep.  200, 
the  Kansas  Supreme  Court  say  in  the  sylla- 
bus :  "(1)  Where  a  plaintiff  files  a  petition  in 
ejectment,  and  defendant  In  his  answer.  In 
addition  to  a  general  denial,  states  he  is  In 
possession  of  the  same  land,  and  claims  to 
be  the  owner  thereof  by  virtue  of  a  tax  deed, 
and  aslts  that  his  title  thereto  may  be  quieted 
against  plaintiff,  that  part  of  his  answer 
claiming  title  in  himself  and  asking  affirma- 
tive relief  is  a  counterclaim.  (2)  In  such  an 
action,  when  the  plaintiff  dismisses  his  cause 
of  action,  the  defendant  has  the  right  to  pro- 
ceed to  the  trial  of  his  claim,  for  the  pur- 
pose of  determining  his  interest  in  the  land, 
as  against  the  plaintiff.  He  then  assumes  all 
the  burdens  of  a  plaintiff,  and  is  entitled  to 
his  rights,  so  far  as  amending  his  pleadings  is 
concerned."  Now,  imder  the  provisions  of  our 
statutes,  and  under  the  holdings  of  the  Kan- 
sas Supreme  Court  under  an  exactly  similar 
statute,  it  is  apparent  that,  while  the  plain- 
tiff had  a  right  at  any  time  before  final  judg- 
ment to  dismiss  his  action,  it  was  not  error 
on  the  part  of  the  court  to  allow  the  plaintiff 
to  dismiss  so  far  as  his  petition  was  concern- 
ed, but  the  defendant,  having  filed  an  answer 
alleging  facts  sufficient  to  warrant,  and  hav- 
ing asked  for  affirmative  relief,  had  the  right 
to  proceed  with  the  case  to  final  judgment  so 
far  as  affirmative  relief  is  concerned,  and  to 
have  all  the  aid  and  as.sistance  from  the  court 
which  was  necessary  to  sec\u-e  such  relief  as 
he  was  entitled  to  under  the  pleadings.  It 
is  insisted  by  counsel  for  defendant  in  error 
that  no  exceptions  were  saved  to  the  ruling 
of  the  court  sustaining  the  motion  of  plain- 
tiff to  dismiss  her  action.  We  take  it  that  it 
is  immaterial  whether  e.\ceptions  were  saved 
to  this  or  not.  as  tiie  dismissal  of  tlie  case  l)y 
the  plaintiff  under  our  statute  would  not  af- 
fect or  Jeopardize  the  rights  of  the  defendant.s 
after  they  liad  filed  an  answer  containing 
affirmative  matter  and  asking  for  affirmative 
relief.  In  other  words,  it  is  immaterial  to 
defendants  wiiether  she  disniisswl  her  case 
or  nor.  as  under  the  law  tlicy  Inid  the  right 
to  proceed  to  final  judgment  so  far  as  affirma- 
tive relief  is  concerned. 

Xow.  it  is  apparent  from  this  record  that 
at  the  time  tiie  motion  was  made  for  judg- 
ment on  the  affirmative  allegations  of  tlie  de- 
fendants' answer  that  sucii  allegations  were 
in  no  way  denied.  The  answer  was  not  at- 
tacked by  any  motion  to  separately  state  and 
number,  or  l>y  any  denmrrer.  Neither  was 
any  reply  filed.  Xo  pleadings  of  any  kind  or 
character  were  file;!  I>y  tlie  plaintiff  whereby 
the  affirmative  allegations  of  the  defendants' 
answer  were  denied.  Section  4000,  on  jiage 
7S2.  IJev.  St.  Okl.  1«9;{,  contains  thisprovision : 
"i;very  material  allegation  of  the  i)etition. 
not  controverted  bj'  tlie  answer,  and  every 
material  allegation  of  new  matter  in  the  an- 


swer, not  controverted  by  the  resply,  shall, 
for  the  purposes  of  the  action,  be  taken  as 
true.  *  •  *  "  In  the  case  of  Ballinger  v. 
Lantier,  15  Kan.  008,  the  Kansas  Supreme 
Court  say:  "The  answer  of  the  defendant. 
we  think,  was  also  sufficient;  and,  as  it  al- 
leged some  new  matter  constituting  a  defense 
to  the  plaintiff's  petition,  we  think  It  needed 
a  reply  from  the  plaintiff." 

Now,  it  seems  to  us  that,  when  this  motion 
for  judgment  on  the  pleadings  was  filed,  the 
orlcinal  cause  of  action  as  described  in  the 
petition  having  been  dismissed,  no  reply  of 
any  kind  having  been  filed,  no  demurrer  and 
nothing  which  lu  any  way  controverted  the  al- 
legations of  the  answer,  under  the  plain  pro- 
visions of  our  statute,  it  then  became  the 
duty  of  the  court  to  sustain  this  motion.  But 
we  are  inclined  to  the  opinion  In  the  admin- 
istering of  exact  justice  between  the  parties 
the  trial  court  could  have  the  right  to  exercise 
some  discretion  in  the  granting  or  refusing  of 
this  motion.  The  circumstances  of  a  case 
might  be  such  that  exact  justice  would  require 
that  the  party  who  was  In  default  of  a  reply 
should  have  the  right  to  make  such  reply  out 
of  time.  These  affirmative  allegations  of  the 
answer  were  sufficient,  if  answered,  to  raise 
an  issue.  That  issue,  if  sustained  on  the  part 
of  the  defendants,  was,  iu  our  judgment,  suf- 
ficient to  have  warranted  the  giving  of  the 
relief  sought,  and  the  court.  In  the  exercise 
of  sound  discretion,  should  have  the  right  to 
eomiiel  the  party  making  the  allegation  in 
the  answer  to  prove  the  issue,  and,  for  this 
purpose,  should  have  the  right  to  grant  the 
plaintiff  leave  to  file  a  reply  in  the  nature  of 
an  answer  to  raise  this  issue,  and,  when  rais- 
ed, to  have  it  tried  and  decided  by  the  court. 
But  we  think  it  was  the  |»lain  duty  of  the 
court  either  to  have  sustained  this  motion 
for  judgment  on  the  pleadings,  or  to  have  rul- 
«1  the  plaintiff  to  file  a  reply  in  the  nature  of 
an  answer,  and  if  such  reply  was  filed,  and 
such  is.sue  raised,  to  hear  the  evidence  and 
try  and  determine  this  issue. 

A  refusal  to  grant  the  prayer  of  the  motion 
for  Judgment  on  tiie  pleadings,  without  making 
any  order  on  the  plaintiff  to  file  a  reply,  and 
without  .putting  tiie  party  making  the  mo- 
tion in  a  position  tiiat  he  could  secure  from 
the  court  the  rights  to  wiiich  he  was  entitled, 
was  error  for  which  this  case  should  be  re- 
versed, which  is  accordingly  done,  at  the 
costs  of  tlic  defendant  in  error,  with  direc- 
tions to  tlie  district  court  to  rule  the  plain- 
tiff to  file  a  reply  in  the  nature  of  an  answer 
to  the  affirmative  allegations  of  the  answer 
within  a  sliort  day  to  lie  named  by  the  court, 
and.  if  sucii  answer  is  filed,  to  hear  the  evi- 
dence and  try  and  determine  the  issues,  and, 
in  default  of  such  answer,  to  render  judg- 
ment for  the  defendants  on  the  pleadings. 
All  the  Justices  coiuairrlng,  excepting  BUU- 
I'OUD.  V.  J.,  wiio,  having  tried  the  case  be- 
low, took  no  jiart  in  this  decision,  and  PAN- 
COAST  and  GAUBEU,  JJ.,  who  were  absent. 
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WAGG  V.  HERBERT  et  al. 
(Supreme  Court  of  Oklahoma.    Oct.  12.  1907.) 

1.  Mortgages — Absolute  Deed  as  Mobtgage 
— aomissibility  of  i'arol  evidence. 

When  the  question  before  a  court  of  equity 
is  whether  a  deed  which  purports  upon  its  face 
to  be  an  absolute  deed  was  in  reality  a  dped  or 
a  mortgage,  extraneous  evidence  is  admissible 
to  show  that  it  was  only  a  mortgage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  .S5,  Mortgages,  S  OS.] 

2.  Mortgages  —  What    Constitute  —  Evi- 
dence. 

Where  a  transaction  was  in  substance  and 
effect  a  loan  of  money  upon  the  security  of  a 
farm,  a  court  o£  equity  is  bound  to  look  through 
the  forms  in  which  the  contrivance  of  the  lend- 
er has  enveloped  it  and  declare  the  conveyance 
of  the  land  to  be  a  mortgage. 

fiM.  Note. — For  cases  in  iioint,  see  Cent,  Dig. 
vol.  3j,  Mortgages,  ii  60-60.] 

3.  Same—Fkaud. 

A  mortgagor  may  sell  and  convey  all  his 
right  and  interest  in  the  mortgaged  premises 
to  the  mortgagee,  where  the  transaction  is  fair, 
honest,  and  without  fraud,  and  where  no  un- 
due influence  or  unconscionable  advantage  has 
been  taken  of  his  position  by  the  mortgagee; 
but  to  Insist  on  what  was  really  a  mortgage  as 
a  sale  is  in  equity  a  fraud  which  cannot  be 
successfully  practiced  under  the  shelter  of  any 
written  papers,  however  precise  and  complete 
they  may  appear  to  be. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  35,  Mortgages,  {  832.] 

4.  Same— Evidence. 

Where  a  mortgagee  purchases  the  prem- 
ises of  the  mortgagor,  and  the  evidence  discloses 
that  fraud  was  committed  and  undue  influence 
was  used,  and  where  the  transaction  shows  that 
it  was  unfair,  and  an  unconscionable  advan- 
tage has  been  taken  by  virtue  of  the  position 
of  the  mortgagee,  a  court  of  equity  will  decree 
a  deed,  which  is  absolute  on  its  face,  to  be  a 
mortgage. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  832.] 

5.  Same. 

A  sale  of  property  to  a  mortgagee  is  to 
be  scrutinized  to  see  w^hether  any  undue  advan- 
tage has  been  taken  of  the  mortgagor,  and  espe- 
cially is  this  necessary  when  the  mortgagee  in 
the  inception  and  throughout  the  whole  conduct 
of  the  business  has  shown  himself  ready  and 
skillful  to  take  advantage  of  the  necessities  of 
the  borrower. 

[Ed.  Note. — For  ca.se»  in  point,  see  Cent.  Dig. 
vol.  33,  Mortgages  §  808.] 

6.  Same— Sufficiency  of  Consideration. 

In  determining  the  question  whether  the 
transaction  was  a  sale  or  a  mortgage,  it  is  of 
great  importance  to  inquire  whether  the  con- 
sideration was  adequate  to  induce  a  sale. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  Si),  Mortgages,  g  104.1 

7.  Same— Laches— Acquiescence.  _ 

Under  the  circumstances  of  this  case,  the 
plaintiff  was  not  guilty  of  such  laches  or  ac- 
quiescence as  would  preclude  her  from  asserting 
her  equitable  rights  under  the  well-settled  prin- 
ciples of  equity  jurisprudence. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $$  397J>-3982.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pawnee  County ; 
before  Justice  Jno.  H.  Burford. 

Bill  by  W.  n.  Herbert  and  Mary  E.  Herbert 
against  S.  R.  Wagg  and  others.    Judgment 


for  plalntlBfa,   and  defendant  Wagg  bring* 
error.    Affirmed. 

Ibis  was  a  suit  In  equity  commenced  la 
the  district  court  of  Pawnee  county,  Okl.,  on 
June  13,  1903,  by  W.  H.  Herbert  and  Mary  B. 
Herbert  against  S.  B.  Wagg  and  47  other  de- 
fendants, the  object  and  prayer  of  which  wa» 
to  cancel  a  deed,  absolute  on  its  face,  execut- 
ed by  Mary  B.  Herbert  to  S.  R.  Wagg  on  May 
28,  1901,  and  for  other  equitable  relief,  on 
the  ground  that  it  was  obtained  through  fraud, 
oppression,  and  undue  influence,  as  alleged 
in  the  plaintiffs'  amended  petition.  In  order 
that  the  issues  may  be  clearly  and  fully  un- 
derstood In  this  case,  we  think  it  proper  to- 
set  out  the  facta  fully  as  pleaded  in  the 
amended  petition  and  In  the  answer  thereto- 
by  the  defendant  Wagg.  The  second  amend- 
ed petition,  upon  which  this  case  was  triedr 
is  as  follows: 

"Comes  now  the  above-named  plaintiff,  and^ 
baring  first  obtained  leave  of  the  court,  files 
this  her  second  amended  petition,  and  for  her 
cause  of  action  against  the  defendants  herein 
alleges: 

"That  the  above-named  plaintiff  is,  and  at 
all  times  mentioned  herein  was,  the  owner  of 
and  residing  upon  the  W.  %  of  the  S.  E.  % 
of  section  8,  township  21  N.  of  range  8  E.  of 
the  I.  M.  in  Pawnee  county,  Okl.  t:  ;  and  lias 
so  resided  with  her  husband  until  his  decease, 
and  with  her  two  minor  children  at  all  times 
since  the  title  thereto  was  acquired  under 
the  homestead  laws  of  the  United  States  as  a 
home,  and  claiming  the  same  as  a  home  under 
and  by  virtue  of  the  laws  of  the  United 
States  and  of  the  homestead  laws  of  the  ter- 
ritory of  Oklahoma.  That  upon  the  2Cth  day 
of  October,  1898,  the  above-named  plalntifl,^ 
with  her  husband,  W.  H.  Herbert,  who  is- 
now  deceased,  borrowed  from  the  above- 
named  defendant,  S.  R.  Wagg,  $900,  and  ex- 
ecuted therefor  a  certain  promissory  note 
In  the  sum  of  $1,000,  a  copy  of  which  is 
hereto  attached  marked  'Exhibit  A'  and 
made  a  part  hereof.  And  to  secure  the  pay- 
ment of  said  note  to  the  said  S.  K.  Wagg 
executed  their  certain  mortgage  upon  the  real 
estate  above  describe<l,  a  copy  of  which  is  at- 
tached hereto  marked  'Exhibit  B'  and  made- 
a  part  hereof.  And  as  further  security  for 
the  payment  of  said  indebteUneBS  signed 
their  certain  instrument  in  the  form  of  a 
warranty  deed,  a  copy  of  which  is  hereto  at- 
tached marked  'Exhibit  C  and  made  a  part 
hereof,  and  placed  said  Exhibit  G  in  the  Bank 
of  Cleveland,  to  be  by  it  held  in  accordance 
with  the  terms  expressed  in  a  certain  wrltlngr 
delivered  by  said  defendant  S.  R.  Wagg  to- 
this  plaintiff  and  her  said  husband,  as  an  in- 
ducement for  the  signing  of  said  Exhibit  Cr 
and  containing  the  terms  and  conditions  un- 
der which  the  said  Exhibit  C  was  signed  and 
the  conditions  under  which  it  should  l>e  de- 
livered to  the  said  defendant  S.  R.  Wagg,  a. 
copy  of  which  is  hereto  attached  marked  'Ex- 
hibit D'  and  made  a  part  hereof.  That  in 
the  taking  possession  of  said  Exhibit  D  and 
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the  said  renl  estate,  and  In  the  negotiations 
looking  to  the  redemption  of  said  real  estate 
from  the  said  mortgage  as  embraced  In  all 
of  said  Ksbibits  A.  B,  C,  and  D,  all  as  herein 
alleged,  the  said  I.eroy  M.  Drown  acted  with, 
for  and  in  tiehalf  of  the  said  defendant  S.  R. 
Wa.sK  as  his  agent  with  full  authority  as 
siK-h  ageut.  and  did  in  his  capacity  as  such 
agent  helj>,  aid.  and  abet  the  naid  S.  R.  W'agg 
In  the  doing  of  the  various  things  herein  aN 
lege<l  to  have  been  wrongfully  done  by  the 
said  S.  R.  Wagg. 

"This  plaintiff  further  alleges:  That  on  or 
about  the  2(ith  day  of  Decwulmr,  18!)!),  with- 
out the  knowledge  or  consent  of  either  this 
plaintiff  or  her  said  husband,  and  in  violation 
of  the  conditions  expressed  in  said  Exhibit  D, 
and  to  defraud  aud  wrong  this  idaiutill  and 
her  said  h'isbaud,  and  lu  violation  of  tlieir 
rights  in  the  premises,  and  in  violation  of 
the  duties  of  said  8.  R.  Wagg  in  the  premises 
under  the  relationship  existing  between  this 
said  plaintiff  and  her  husband  aud  the  said 
S.  R.  Wage,  the  said  8.  R.  Wagg  did  obtain 
lK)S'--pssiou  of  the  said  Kxhliiit  (.',  and  on  De- 
cember 26,  1890.  did  cause  the  same  to  be 
placed  of  record  In  the  office  of  the  register 
of  deeds  In  and  for  Pawnee  county.  Okl.  T., 
and  recorded  in  Book  1  of  Deeds  at  page  .t^it ; 
and  thereby  In  particular  did  violate  the  con- 
ditions expressed  in  Exhibit  D  In  this,  to  wit: 
That  the  said  deed  was  not  under  any  cir- 
cumstances to  be  delivered  to  the  said  S.  R. 
Wagg  until  two  years  and  a  half  after  the 
date  thereof,  which  time  had  not  expired  at 
the  time  of  the  taking  of  the  same  by  the 
said  8.  R.  Wagg.  And  thereby  In  particular 
did  violate  the  rights  of  this  plaintiff  In  this: 
That  the  said  deed  and  said  Exhibit  D  were 
but  parts  of  the  mortgage  transaction  and 
conveyed  no  title.  And  that  the  said  S.  R. 
Wagg  obtained  iMSsesslon  of  the  same  for  the 
unlawful  ])urpose  of,  and  did  use  the  same 
for  the  unlawful  puri'ose  of,  setting  up  and 
claiming  title  thereunder  adverse  to  this  said 
plaintiff  and  her  said  husband,  and  did  take 
possession  by  force  and  fraud  of  said  real  es- 
tate as  herein  alleged,  and  did  thereby  op- 
press this  plaintiff  and  by  said  means  fraudu- 
lently, wrongfully,  and  by  the  use  of  said  un- 
due advantage,  and  the  taking  advantage  of 
the  conditions  of  this  plaintiff,  and  of  the 
position  which  he  occupied  by  reason  of  the 
relations  existing  as  hereinbefore  alleged  at 
a  time  when  this  plaintiff  was  flnanclally  em- 
barrassed by  reason  of  the  facts  herein  al- 
leged; and  by  reason  of  the  financial  em- 
harrassment  of  this  plaintiff,  and  In  pur- 
suance of  the  advantage  of  said  8.  R.  Wagg 
and  the  disadvantage  of  this  plaintiff,  said 
S.  R.  Wagg  did  In  the  month  of  February, 
1900,  notify  this  plaintiff  and  her  said  hus- 
band that  the  said  deed  was  recorded,  and 
that  this  plaintiff  and  her  said  husband  no 
longer  owned  said  land,  aud  that  at  all  times 
thereafter  did  persistently,  wrongfully,  and 
continually  claim  to  this  iilaiutiff  and  her 


said  husband,  and  to  the  public,  that  he,  the 
said  S.  R.  Wagg,  was  the  absolute  owner  of 
said  real  estate  without  the  right  of  redemp- 
tion being  in  this  plaintiff  and  her  said  hus- 
band. And,  In  furtherance  thereof,  the  said 
8.  R.  Wagg  did  on  or  about  the  14th  day  of 
Ma.v,  1900.  come  to  the  said  premises  and 
take  i)oasession  by  force  and  over  the  objec- 
tion and  protest  of  this  plaintiff,  aud  in  the 
abseuce  of  her  said  husband,  of  the  major 
portion  of  said  premises,  and  thei'eby  depriv- 
ed this  said  plaintiff  and  her  family  of  the  en- 
joyment thereof,  the  means  of  liveliliood,  and 
of  complying  with  the  contracts  referred  to  as 
exhibits  herein,  which  could  and  would  have 
been  done  with  the  rents  and  profits  thereof. 
And  upon  this  plaintiff  soliciting  permission 
to  redeem  from  said  mortgage,  the  said  8. 
R.  Wagg  refused  to  accept  from  this  plaintiff 
the  amount  due  upon  the  said  note  and  mort- 
gage, and  attempted  to  exact  from  this  plain- 
tiff the  sum  of  $400  in  excess  of  what  was 
due  on  said  mortgage  according  to  the  terms 
thereof,  and  before  the  time  when  said  8.  R. 
Wagg  would  have  been  authorized  to  take 
poss(>ssion  of  said  Exhibit  E.  And  in  fur- 
therance of  his  said  design  to  wrong  and  de- 
fraud, the  said  8.  R.  Wagg  refused  to  accept 
even  the  said  excess  of  $400,  under  the  fraud- 
ulent, wrongful,  aud  oppressive  and  unjust 
claim  of  him.  the  said  8.  R.  Wagg,  being  the 
absolute  owner  thereof,  and  by  reason  of  the 
said  fraud,  oppression,  and  overpersuasion, 
undue  influence,  and  taking  advantage  of  his 
position  and  the  relationship  of  parties  as 
herein  set  fortli.  and  the  disadvantage  under 
which  this  plaintiff  was  placed  by  reason  of 
the  acrts  herein  complained  of,  the  said  8.  R. 
Wagg,  for  a  grossly  inadequate  consideration, 
procured  from  this  plaintiff,  who  was  at  the 
time  luexi)erlenced  lu  transacting  business, 
and  during  the  absence  of  her  said  husband,  a 
purported  warranty  deed  to  all  of  said  real 
estate,  a  copy  of  which  deed  Is  hereto  at- 
tached, marked  'Exhibit  E'  and  made  a  part 
hereof.  As  a  consideration  therefor,  the  said 
8.  R.  Wagg  did  give  a  deed  to  this  plaintiff 
to  25  acres  of  said  real  estate,  which  was  at 
the  time  this  piatntlfTs  owu  property,  a  copy 
of  whicli  deed  Is  hereto  attached,  marked  'Ex- 
hibit F'  and  made  a  part  hereof.  That  the 
only  consideration  received  by  this  plaintiff 
for  the  said  pui-ported  deed  marked  'Exhibit  E' 
was  a  reiincjuishment  of  the  said  mortgage 
herein  referred  to  as  'Exhibit  B,'  and  ever 
since  which  time  the  said  defendant  8.  R. 
Wagg  and  his  assigns  have  retained  aiid  held 
the  possession  to  the  north  !Vi  acres  of  said 
real  estate,  which  Is  not  included  in  Exhibit 
F ;  tlie  same  being  substantially  the  same  por- 
tion of  said  real  estate  which  said  S.  R.  Wagg 
by  force  aud  violence  took  and  at  all  time 
thereafter  has  held  from  the  possession  of 
this  plaintiff  as  hereinbefore  alleged,  on  or 
about  the  14th  day  of  May,  1900,  and  since 
which  time  the  said  S.  R.  Wagg  has  had,  re- 
ceived,  aud  retained  the  rents  and  profits 
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thereof.  And  for  the  purpose  of  fnrtber 
clouding  said  transaction  liad  said  E<xblbit  G 
again  recorded  on  May  the  6tli,  1901,  in  Book 
1,  p.  581,  in  tlie  office  of  the  register  of  deeds 
of  said  county.  That  the  said  real  estate  was 
at  the  time  of  the  giving  of  said  Exhibit  B 
of  the  fair  and  reasonable  value  of  (lUO  per 
acre.  And  that  had  it  not  been  for  the  mis- 
conduct, wrongs,  oppression,  fraud,  deceit, 
undue  influence,  overpersuasion,  and  the  ad- 
vantage of  the  position  occupied  by  reason  of 
the  relationship  o!  parties  as  herein  set  forth, 
and  by  reason  of  the  financial  depressed  con- 
dition of  this  piaintifT  by  reason  thereof,  the 
said  deed  referred  to  herein  as  Exhibit  B 
would  never  have  been  executed. 

"This  plaintiff  further  alleges:  That  the 
defendants  herein  are  by  reason  of  the  wrongs 
herein  set  forth  now  in  the  actual  possession 
of  all  of  said  80  acres  of  land  excepting  the  25 
acres  referred  to  In  said  Exhibit  F.  This 
plaintiff  further  alleges  that  she  has  an  equi- 
table estate  in  all  of  said  80  acres,  and  is  in 
equity  the  owner  thereof,  subject  to  the  rights 
of  said  S.  R.  Wagg  as  mortgagee,  and  la 
entitled  to  the  immediate  possession  thereof, 
and  that  the  defendants  unlawfully  keep  this 
plaintiff  out  of  the  possession  of  the  north 
86  acres  thereof,  not  Included  In  said  Exhibit 
I*.  That  this  plaintiff  hereby  tenders  and 
brings  into  court  for  the  use  and  benefit  of 
said  defendants  herein  the  full  consideration 
represented  by  the  said  note  and  mortgage, 
together  with  the  interest  and  taxes  accord- 
ing to  the  terms  thereof,  and  stands  ready 
and  willing  to  pay  the  same  on  the  order  of 
the  court  Plaintiff  further  alleges  that  on 
the  14th  day  of  May,  1900,  the  defendant  S. 
R.  Wagg  took  possession  of  all  of  said  80 
acres  of  land,  excepting  the  bouse  occupied 
by  plaintiff  and  a  small  piece  of  ground  upon 
which  said  house  was  located  and  the  cur- 
tilages thereof,  and  that  the  defendant  has 
held,  kept,  and  caused  to  be  kept  from  this 
plaintiff  the  possession  of  said  tract  of  land 
from  that  time  until  the  present,  and  that 
the  value  of  the  use  and  occupation  of  said 
land  so  held  by  the  said  defendant  and  re- 
tained from  plaintiff  has  been  and  is  the  sum 
of  $800.  Plaintiff  further  alleges  that  sub- 
sequent to  the  delivery  by  the  plaintiff  to 
the  defendant  S.  R.  Wagg  of  the  deed  of 
which  Exhibit  B  Is  a  copy,  the  defendant  S. 
R.  Wagg  made  and  executed  a  plat  of  the 
6S  acres  of  land  not  embraced  in  said  Elx- 
hiblt  F,  platting  the  same  into  lots,  blocks, 
streets,  and  alleys  for  town-site  purposes,  and 
named  the  said  plat  'Wagg's  Addition  to  the 
Town  of  Cleveland,  Pawnee  County,  Okla- 
homa Territory,'  and  did  subsequently,  and 
before  this  action  was  brought,  proceed  to 
sell  some  of  said  lots  to  innocent  purchasers, 
the  exact  lots  and  amounts  received  for  which 
are  not  known  to  the  plaintiff,  but  which 
amount  to  a  large  sum  of  money.  And 
plaintiff  alleges:  That  the  defendant  S.  R. 
Wags  has  not  accounted  to  the  pluiutiff  for 


said  moneys,  bat  baa  conTerted  the  same  to 
his  own  use,  and  that  an  accounting  is  nec- 
essary between  the  said  plaintiff  and  defend- 
ant to  determine  the  amount  which  the  said 
defendant  has  so  unlawfully  received  and 
converted  to  his  own  use.  That  the  defend- 
ants herein,  other  than  the  said  S.  R.  Wagg, 
claim  to  have  some  interest  in  the  real  estate 
Involved  herein  adverse  to  this  plaintiff,  the 
exact  nature  of  which  is  unknown  to  this 
plaintiff,  but  that  the  same  is  subordinate  and 
Inferior  to  the  rights  of  this  plaintiff  herein. 

"Wherefore  plaintiff  prays  Judgment  that 
the  said  deed  referred  to  aa  Exhibit  E  be  can- 
celed and  held  for  naught ;  and  that  It  be  ad- 
judged and  decreed  by  this  court  that  the 
deed  referred  to  as  Exhibit  C  be  held  to  be  a 
part  and  parcel  of  the  said  mortgage.  Exhibit 
B.  And  that  the  court  determine  the  amount 
due  as  principal  and  Interest  on  said  mort- 
gage from  the  plaintiff  to  the  defendant. 
And  that  the  court  proceed  to  determine  the 
amount  in  crops,  produce,  rents,  use,  and  oc- 
cupatlon  which  the  said  S.  R.  Wagg,  de- 
fendant herein,  has  taken,  or  caused  to  be 
taken,  from  this  plaintiff  and  from  said  SO 
acres  of  land  or  any  part  thereof,  and  the 
same  be  charged  to  said  S.  R.  Wagg  and 
credited  to  this  plaintiff.  And  that  the  court, 
after  the  trial  of  the  issues  between  this 
plaintiff  and  the  other  defendants  herein,  al- 
so take  an  accounting  and  determine  the 
amount  of  money  which  the  said  S.  R.  Wagg 
has  received  or  should  have  received  in  mon- 
ey, notes,  and  property  for  the  sale  or  trade 
of  lots  to  Innocent  purchasers  without  notice- 
of  the  rights  of  this  plaintiff  after  the  same 
shall  have  been  determined  by  this  court  un> 
der  the  Issues  formed  or  to  be  formed  be- 
tween plaintiff  and  defendants  herein,  upon 
the  portion  platted  by  him  of  the  said  80 
acres ;  that  Is  to  say,  of  the  55  acres  of  land. 
And  that  the  same  be  charged  to  the  said 
S.  R.  Wagg,  defendant  herein,  and,  after  the 
defendant  S.  R.  Wagg  Is  given  credit  for  the 
balance  due  on  said  note  and  mortgage  and 
taxes,  that  this  plaintiff  be  given  Judgment 
against  the  said  S.  R.  Wagg  for  the  balance 
due  this  plaintiff  on  said  account  And  this 
plaintiff  further  prays  Judgment  that  she  btt- 
restored  to  the  possession  of  all  the  remain" 
der  of  said  land,  and  that  the  defendant  S. 
R.  Wagg  and  all  persons  holding  by,  through, 
or  under  him  and  against  all  the  defendants 
herein  and  their  alleged  transferees,  except- 
ing such  as  shall  by  this  court  be  decreed  to 
be  Innocent  purchasers  thereof  in  good  faltli 
and  for  a  good  and  sufficient  consideration, 
and  that  all  other  claims  or  pretended  claims 
by  any  of  the  defendants  herein  be  barfed 
and  held  for  naught  And  that  this  plain- 
tiff be  granted  such  other  and  further  relief 
as  the  court  may  deem  legal  and  Just  And 
that  this  plaintiff  recover  her  costs  in  this 
action." 

Exhibit  A,  which  Is  made  a  part  of  ths 
amended  petition.  Is  ««  fuUu»a; 
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"$1,000.00     Cleveland,  O.  T.,  Oct.  24,  1898. 

"Five  years  without  grace,  after  date,  for 
value  received,  we  as  principals  promise  to 
pay  to  tlie  order  of  S.  R.  Wagg,  one  thousand 
and  no-100  dollars,  at  the  Bank  of  Cleveland, 
and  Interest  thereon  at  the  rate  of  ten  per 
cent,  per  annum  from  October  21,  1809,  pay- 
able annually  In  advance  and  if  not  paid 
when  due  to  bear  ten  per  cent,  interest  from 
date.  The  makers  and  endorsers  severally 
w^alve  presentment  of  this  note  for  payment, 
and  protest,  and  notice  of  nonpayment,  and 
agree  that  the  time  for  payment  of  this  note 
may  be  extended  from  time  to  time  without 
notice  and  that  do  such  extension  shall  im- 
pair or  change  the  liability  of  any  of  these 
parties  hereto.  If  suit  be  instituted  we  agree 
that  Judgment  be  rendered  for  ten  per  cent, 
additional  as  attorneys  fees. 

"Signed]  Mary  B.  Herbert 

"W.  H.  Herbert" 

Exhibit  B  reads  as  follows: 

"No.  1793.  Mortgage  from  W.  H.  Herbert 
and  Mary  B.  Herbert  to  S.  B.  Wagg. 

"Know  all  men,  that  on  this  24th  day  of 
October,  1898,  Mary  B.  Herbert  and  W.  H. 
Herbert,  husband  and  wife  both  of  Cleve- 
land, O.  T.  parties  of  the  first  part.  In  con- 
sideration of  ($1000.00)  One  Thousand  Dol- 
lars, in  hand  paid  by  S.  R.  Wagg  party  of 
the  second  part,  the  receipt  whereof  is  liere- 
by  acknowledged,  do  hereby  grant,  bargain, 
sell  and  convey  to  said  party  of  the  second 
part,  his  heirs  and  assigns  forever,  the  fol- 
lowing real  estate  lying  and  being  in  the 
county  of  Pawnee,  and  territory  of  Okla- 
homa, and  known  and  described  as  follows  to 
wit:  The  same  being  the  west  half  of  the 
southeast  quarter  (S.  E.  V^)  of  section  eight 
(8)  In  township  twenty-one  (21)  north  of 
range  eight  (S)  east  of  the  Indian  Meridian, 
the  same  being  eighty  acres  of  land  ad- 
jacent to  and  adjoining  the  town  of  Cleve- 
land, O.  T.  For  further  description  the  farm 
is  bounded  on  the  north  by  Joe  Hox'a  farm, 
on  the  east  by  the  town  of  Cleveland,  on 
the  south  by  the  Ijowry  claim  and  on  the 
west  by  C.  .T.  Phenls'  farm. 

"Appraisement  is  hereby  waived  in  any 
foreclosure  proceeding  together  with  all  the 
privileges  and  appurtenances  to  the  same 
belonging. 

"To  have  and  to  hold  the  same  to  the  said 
party  of  the  second  part  his  heirs  and  as- 
signs forever,  and  the  said  Mary  B.  Herbert 
and  W.  H.  Herbert,  husband  and  wife  party 
of  the  first  part,  hereby  covenant  that  they 
are  well  and  truly  seized  of  a  good  and  per- 
fect title  to  the  premises  above  conveyed  In 
the  law.  In  fee  simple,  and  have  good  right 
and  lawful  authority  to  convey  the  same,  and 
the  title  KO  conveyed  is  clear,  free  and  unln- 
cuml)ered,  and  that  they  will  warrant  and 
forever  defend  the  same,  to  the  party  of  the 
second  part,  his  heirs  and  assigns  against  all 
claims  whatsoever. 

"Provided  always,  and  these  presents  are 


upon  this  express  condition  that  If  the  said 
party  of  the  first  part,  their  heirs,  executors 
and  administrators,  shall  pay  or  cause  to  be 
paid  to  the  said  party  of  the  second  part,  his 
heirs,  executors,  administrators  or  assigns, 
the  Just  and  full  sum  of  one  thousand  dol- 
lars (1,000.00)  five  years  from  date  thereof, 
with  Interest  thereon  from  Ootoljer  21st, 
1898  until  paid  at  the  rate  of  ten  per  cent, 
per  annum,  the  same  to  be  paid  annually  In 
advance,  and  if  the  Interest  Is  not  paid  when 
due  the  same  Is  to  lioar  interest  the  same  as 
the  principal,  according  to  the  provisions  of 
one  promissory  note,  bearing  even  date  hore- 
wlth,  executed  by  the  said  Mary  B.  Herbert 
and  W.  H.  Herbert,  husband  and  wife,  par- 
ties of  the  first  part  to  the  said  party  of  the 
second  part,  and  shall  moreover  pay  annual- 
ly to  the  proper  ofllcers  all  taxes  which  shall 
be  assessed  on  the  said  real  estate  and  shall 
deliver  or  exhibit  receipts  therefor  to  the 
party  of  the  second  part  his  heirs  and  as- 
signs on  or  before  the  first  day  of  May  next 
after  such  taxes  shall  have  become  due  and 
payable;  and  shall  Insure  and  keep  insureil 
the  buildings  thereon  against  loss  by  fire  in 
the  sum  of  two  hundred  dollars  or  over.  In 
Insurance  companies  to  be  approved  by  party 
of  the  second  part,  his  heirs  or  assigns,  and 
the  policy  or  policies  of  such  insurance  as- 
signed as  collateral  thereto,  and  on  the  de- 
fault thereof  It  shall  be  lawful  for  the  said 
party  of  the  second  part  his  heirs  or  assigns 
to  effect  the  insurances,  and  the  premium  and 
premiums  and  other  legal  expen-ses,  fees, 
costs  and  charges  paid  for  the  effecting  of 
the  same,  together  with  Interest  thereon  at 
the  rate  of  ten  per  cent,  per  auuum,  shall 
be  a  lien  upon  the  said  mortgaged  premises, 
added  to  the  amount  of  the  said  one  ttiousnnd 
dollars  and  secured  by  these  preseut.s  until 
the  payment  of  said  promissary  note,  then 
these  presents  shall  be  null  and  void.  But  In 
the  case  of  non-payment  of  any  sum  of  mon- 
ey (either  of  principal,  interest,  or  taxes)  at 
the  time  or  times  when  the  same  shall  be- 
come due,  or  to  insure  and  keep  the  policies 
assigned  agreeably  to  the  conditions  of  tliese 
presents  or  of  the  aforesaid  note  or  of  any 
part  thereof,  or  in  case  of  such  failure  to  de- 
liver such  receipts,  as  above  provided,  or  In 
case  of  failure  on  the  part  of  said  i)arty  of 
the  first  part  to  keep  or  i)erforni  any  other 
agreement,  stipulation  or  condition  herein 
contained,  tlien  in  such  case  the  whole 
amount  of  said  principal  sum  shall  at  the 
option  of  the  said  party  of  the  second  part, 
his  representatives  or  assigns,  be  deemed  to 
have  become  due  and  the  same,  with  Interest 
thereon  at  the  rate  aforesaid  be  collectible 
in  a  suit  at  law,  or  by  foreclosure  of  this 
mortgage,  In  the  same  manner  as  if  tl)e  whole 
of  said  principal  sum  shall  have  been  made 
payable  at  the  time  when  such  failure  shall 
occur  as  aforesaid;  and  it  shall  be  lawful  In 
such,  for  said  party  of  the  second  part  his 
heirs,  executors,  administrators  or  assigns, 
to  grant,  sell  and  convey   siiid   real  es 
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with  tbe  appurtenances  thereunto  belonging, 
at  public  auction  on  vendue,  and  on  such 
sale,  to  make  and  execute  to  tbe  purchaser 
or  purchasers  his,  her  or  their  assigns  for- 
ever, good  and  sufficient  deed  of  convey- 
ance In  the  law  pursuant  to  the  statutes  In 
such  cases  made  and  provided ;  and  out  of  the 
moneys  raised  from  such  sale  to  retain  the 
principal  and  interest  which  shall  then  be 
<Uie  on  the  said  promissory  note  together  with 
the  costs  and  cliarges,  rendering  the  surplus 
moneys,  If  any  there  be,  to  the  said  party 
of  the  first  part,  their  heirs  or  administra- 
tors, after  deducting  the  costs  of  such  vendue 
as  aforesaid,  and  in  the  case  of  the  foreclos- 
ure of  this  mortgage,  the  said  party  of  the 
first  part  for  themselves,  their  representa- 
tives or  assigns,  do  covenant  and  agree  that 
they  will  pay  the  said  party  of  the  second 
))art.  his  representatives  or  assigns  In  ad- 
dition to  the  taxable  costs,  in  the  foreclosure 
suit  sixty  doiiiirs  as  solicitor's  fees. 

"In  witness  whereof  the  party  of  the  first 
part  have  hereunto  set  their  hand  and  seals 
this  :J4th  day  of  October  A.  n.  lSt)a 

"Mary  B.   Herbert. 
"W.   II.  Herbert. 

"Signed,  sealed  and  delivered  in  the  pres- 
ence of  W.  T.  Litton  and  G.  AV.  Sutton. 
"Territory  of  Oiciaboma,  Pawnee  County— ss.: 

"On  this  2«th  day  of  October,  A.  I),  1898, 
per.sonally  came  before  me  Mary  B,  Herbert 
and  W.  H.  Herbert,  known  to  me  to  be  hus- 
band and  wife,  and  to  me  known  to  be  per- 
sons who  exec-uted  tlie  foregoing  mortgage 
npon  land  known  to  be  the  homestead  of  the 
grantors,  and  acknowledged  that  they  ex- 
ecuted the  same  freely  and  voluntarily  for 
the  uses  and  i)urp"sps  therein  mentioned. 
"fSeal.l    W.  T.  Litton,  Xotary  inibllc. 

"^ly  connnlsslon  expires  Jan.  SO,  181)0. 
"Territory  of  Oklahoma,  Pawnee  County — ss. : 

"Keceivetl  for  record  this  14th  day  of  No- 
vember. A.  1>.  18,08,  at  S  :<»r>  p.  ni.  and  record- 
ed in  volume  1  of  mortgages  in  page  173. 
Fee  ?i.rir.. 

"fSeal.l     J.  .1.  Corbut,  Register  of  Deeds. 

"The  original  of  this  mortgage  was  ac- 
companied by  a  plat  of  the  laud. 

"J.  J.  Corbut,  Register  of  Deeds." 

Exhibit  C  is  as  follows: 

"This  det'd  Is  left  in  the  bank  of  Cleve- 
land In  escrow  as  security  of  a  note  and  nitg, 
given  by  Marj-  B.  Herbert  to  S.  R.  AVagg  of 
Appleton.  Wis.     W.  T.  Litton  Csli. 

"Know  all  men  by  these  presents  that  we, 
Mary  B.  Herbert,  and  her  husband.  W. 
II.  Herbert,  for  and  in  consideration  of  the 
sum  of  One  thousand  ($1(N)0.00)  dollars  do 
hereby  sell  and  convey  to  S.  R.  Wagg,  the 
following  real  jiroperty  situated  in  Pawnee 
county.  s<mth  east  quarter  of  section  eight 
<8)  township  twenty-one  (21)  north  of  range 
eight  (8)  east  of  tlie  I.  M.  more  particularly 
described  and  bounded  as  follows,  to  wit: 
On  the  north  by  the  .Toe  Box  place,  on  the 
east  by  the  town  of  Cleveland,  on  the  south 


by  the  Lowery  place,  and  on  the  west  by  the 
C.  J.  Phenls  place,  with  all  its  appurtenances 
and  warrant  the  title  to  same. 

"Signed  and  delivered  this  the  24th  day  of 
Nov.  1898.  Mary  B.  Herbert 

"W.  H.  Herbert 


"Territory  of  Oklahoma,  Pawnee  County- 

"Before  me,  W.  T.  Litton,  notary  public  In 
and  for  the  above-named  county  and  ten-1- 
tory,  on  the  24th  day  of  October,  1898,  per- 
sonally appeared  Mary  B.  Herbert  and  hus- 
band and  executed  the  above  conveyance  of 
land,  to  me  known  to  be  the  homestead  of 
the  grantors  and  each  for  themselves  ac- 
knowledged the  execution  thereof  to  be  their 
free  and  voluntary  act  for  the  purposes 
named. 

"Witness  my  hand  and  official  seal  tbe  date 
above  written. 

"[Seal.l  W.  L.  Litton,  Notary. 

"My  commission  expires  Jan.  30,  1899. 

"This  deed  is  given  to  be  held  in  escrow 
as  additional  security  to  grantee  for  a  loan 
of  *1.«)0.00  this  day  loaned  to  the  grantors 
and  for  which  they  have  this  da.v  given  the 
grantee  a  mortgage  on  the  same  land. 

"This  Instrument  was  filed  2Cth  day  of 
Decemlier,  1809  at  8  a.  m.  and  duly  recorded 
In  Book  1  of  Deeds,  page  329. 

"T.  M.  Broaddus. 

"Territory  of  Oklahoma,  Pawnee  County. 
Cancelled.    Fee.    $100." 

Exhibit  D  is  as  follows: 

"September  23,  1898. 

"W.  H.  Herbert.  Cleveland,  Oklahoma— 
My  dear  Sir:  Yours  of  the  15th  to  hand  and 
Its  satisfactory  as  a  fair  declaration  to  do 
and  I  have  begun  to  see  something  of  the 
drift  of  things.  If  you  was  In  Wisconsin  I 
would  not  hesitate  a  moment.  I  have  no 
love  for  such  men  as  you  describe,  &  I  would 
not.  I  have  been  made  to  hesitate  on  acc't 
of  the  possible  future  contingencies.  I  wrote 
Mr.  Drown  about  a  deed  held  In  escrow 
against  the  possible  Interference  or  injunction 
procee<lings  that  scheming  men  and  lawyers 
trump  up.  I  will  briug  the  matter  to  a 
focua  at  once  and  make  the  loan  or  quit  & 
call  It  off.  You  execute  a  warrantee  deed  to 
me  to  be  placed  in  escrow,  and  held  by  the 
bank  of  Cleveland  or  X.  A.  Drown,  in  trust, 
for  the  fulflllment  of  the  terms  of  the  mort- 
gage. In  ca.se  you  fall  to  fulfill  the  terms 
and  are  In  default  of  interest  or  other  terms 
for  six  months:  then  the  deed  Is  to  be  de- 
livered to  me  or  my  order.  The  mortgage  Is 
for  $1000.00.  I  will  deduct  the  first  years 
interest  .« 00.00.  send  $900.00  to  the  bank 
with  Instructions.  This  pays  first  years  In- 
terest, second  years  Interest  Is  not  due  until 
the  end  of  the  second  year  and  six  months 
grace  on  the  end  of  this  makes  a  full  2% 
yrs.,  before  you  allow  or  I  can  ask  for  the 
deed  in  case  of  default  of  contract  I  do 
tills  solely  In  the  Interest  of  protecting  myself 
against  injunctlonal  and  interference  pro- 
ceedings from  interloiivrs  and  blaq 
Digitized  by' 
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In  case  snch  an  unpleasant  things  as  fore- 
closure proceedings  sbould  ever  be  necessary. 
I  do  not  expect  such  a  thing  to  occur;  If  I 
did  no  loan  would  be  made,  but  I  am  now 
looking  to  the  extreme  of  the  case  and  Its 
easiest  protection  for  me.  Tou  can  ask  Mr. 
Drown  how  I  deal  with  men.  I  never  know- 
ing distress  a  man,  &  am  not  Inclined  that 
way,  but  want  contracts  lived  up  to.  The 
papers  you  executed  have  not  arrived  here  as 
yet  to  my  knowledge.  They  will  be  all  right 
when  complete  and  I  have  examined  them 
and  all  that  will  be  necessary  to  execute 
the  deed  In  connection  with  them  and  place 
them  in  hands  of  trustee  as  Indicated  above 
and  for  the  purposes  named.  I  trust  this 
will  meet  your  needs.  On  execution  of  pa- 
pers you  can  have  money.  I  shall  be  absent 
from  home  for  ten  days. 

••Tours,  S.  R.  Wagg." 

To  this  amended  petition  the  defendant, 
S.  R.  Wagg,  filed  the  following  answer: 

"First.  Answering  plaintlfTs  second  amend- 
ed petition  herein,  the  defendant  S.  R.  Wagg 
denies  each  and  every  material  allegation 
therein,  which  Is  not  herein  explicitly  ad- 
mitted. Second.  This  defendant  admits  the 
execution  of  each  of  the  written  ln.strument8, 
copies  of  which  are  attached  to  said  second 
amended  petition,  and  marked  respectively 
Exhibits  A,  B,  C,  D,  and  E,  but  this  de- 
fendant denies  that  said  Exhibit  D  contains 
the  terms  and  conditions  of  the  escrow  of 
the  deed  marked  'Exhibit  C  and  further  de- 
nies that  either  of  the  Indorsements  as  to  the 
purpose  of  the  execution  of  Exhibit  C  were 
Indorsed  thereon  at  the  time  of  the  execution 
thereof,  or  that  they  form  any  part  of  said 
instrument  Third.  This  defendant  specially 
denies  all  that  allegation  of  said  second 
amended  petition  which  reads  as  follows: 
That  in  the  taking  possession  of  said  Ex- 
hibit D  and  the  said  real  estate  in  the  nego- 
tiations looking  to  the  redemption  of  said 
real  estate  from  the  said  mortgage  ns  em- 
braced in  all  of  said  Exhibits  A,  B,  C,  and 
D,  all  an  herein  alleged,  that  said  Leroy 
M.  Drown,  acted  with,  for,  and  In  behalf  of 
the  said  defendant  S.  R.  Wagg,  as  his  agent 
with  full  authority  as  such  agent,  and  did  in 
his  capacity  as  such  agent  help,  aid,  and  abet 
the  said  S.  R.  Wagg  In  the  doing  of  various 
tlilnga  herein  alleged  to  have  been  wrong- 
fully done  by  the  said  S.  R.  Wagg.'  Fourth. 
This  defendant  admits  that,  subsequent  to 
the  delivery  by  the  plaintiff  to  the  defendant 
8.  R.  Wagg  of  the  deed  of  which  Exhibit  E 
Is  a  copy,  the  defendant  S.  R.  Wagg  made 
and  executed  a  plat  of  the  55  acres  of  land 
not  embraced  in  said  Exhibit  E,  platting  the 
same  Into  lots,  blocks,  streets,  and  alleys 
for  townslte  purposes,  and  named  said  plat 
'Wagg's  Addition  to  the  Town  of  Cleveland, 
Pawnee  County,  Oklahoma  Territory,'  and 
did  subsequently,  and  before  this  action  was 
brought,  proceed  to  sell  some  of  these  lots 
to  Innocent  purchasers. 


"(2)  For  a  further  and  second  defense  to 
plaintiff's  second  amended  petition  this  de- 
fendant alleges  that  all  the  admissions  and 
denials  of  the  first  count  are  true,  and  they 
are  hereby  referred  to  and  made  a  part  of 
this  defense  as  though  herein  fully  set  out. 
This  defendant  further  alleges:  That  at  the 
time  he  demanded  and  took  from  escrow  the 
warranty  deed,  a  copy  whereof  is  attached  to 
plaintlfTs  petition  marked  'Exhibit  C  the 
said  plaintiff  and  her  husbaud.  W.  II.  Her- 
bert, were  in  default  of  payment  of  the  Inter- 
est upon  the  loan  secured  by  the  mortgage,  a 
copy  whereof  is  attached  to  plaintiff's  peti- 
tion marked  'Exhibit  B'  In  the  sum  of  one 
hundred  dollars,  and  in  addition  thereto  were 
In  default  of  the  payment  of  taxes  for  the 
year  1898,  and  the  land  had  been  advertised 
for  sale  for  the  taxes  of  1898,  and  this  de- 
fendant had  been  obliged  to  pay  said  taxes  In 
the  sum  of  $24.94  and  accrued  penalty  and 
costs  thereon  in  the  sum  of  $3.Sfi  in  order  to 
protect  his  aforesaid  mortgage,  and  the  said 
plaintiffs  were  wholly  unable  and  unwilling 
to  refund  and  repay  said  taxes  and  penalty 
or  to  pay  said  Interest.  That  for  these  rea- 
sons the  said  defendant  S.  R.  Wagg  took  the 
said  deed  from  escrow  and  filed  the  same  for 
record  as  an  additional  security  for  said  loan 
and  additional  advances,  and  after  placing 
said  deed  of  record  this  defendant  advised 
the  said  plaintiffs  that  they  might  still  re- 
deem the  said  lands  from  the  said  deed  and 
mortgage,  and  repeatedly  requested  them  to 
do  80,  and  advised  them  by  letter  and  other- 
wise that  they  might  redeem  said  lands,  and 
that  he  would  be  wlllbig  to  accept  the  pay- 
ment of  Interest  and  additional  advances  and 
carry  the  loan  according  to  Its  original  terms, 
but  said  plaintiffs  at  all  times  failed  to  pay 
any  part  of  said  indebtedness  and  advances, 
and  In  May,  1900,  at  the  request  of  the  said 
plaintiffs,  made  through  W.  L.  Eagleton,  then 
and  there  their  agent  and  duly  authorized  Ir. 
that  behalf,  this  defendant  extended  the  thnt- 
for  payment  of  said  advances  and  Interest 
until  October,  1900,  upon  the  express  agree- 
ment that  this  defendant  should  have  the  hay 
crop  growing  upon  said  lands  to  put  against 
and  apply  uiwn  .snld  advances,  taxes,  and  In- 
terest; this  defendant  In  the  meantime  hav- 
ing paid  an  additional  year's  taxes  upon  said 
proi)erty  In  the  additional  sum  of  $Xi  and 
penalty  in  the  snm  of  $1.31.  That  In  pursu- 
ance to  said  aprpement,  whereby  said  pay- 
ments were  extended  until  October,  1000,  this 
defendant  did  take  a  portion  of  the  hay  crop 
from  said  premises  for  the  year  1900.  and  ap- 
ply the  same  upon  said  advancements.  Said 
hay  crop  was  of  the  value  of  $20,  and  not 
more.  This  defendant  never  at  any  time 
took  possession  of  any  portion  of  said  prem- 
ises prior  to  the  execution  and  delivery  of  the 
said  deed  mentioned  in  plaintiff's  petition  and 
described  therein  as  Exhibit  B.  That  after 
the  expiration  of  the  extension  of  time  afore- 
said, until  October,  1900,  the  said  plaintiff* 
continually  requested  this  defendant  to  fur- 
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ther  extend  the  time  of  payment  and  not  fore- 
close upon  said  premises,  and  tbis  defendant 
diirinj;  all  said  times  was  adrising  the  said 
l>laintlffs  that  they  might  redeem  said  lands 
from  said  Indebtedness  and  mortgage  and 
dft'd.  and  that  this  defendant  would  accept 
the  i)aynient  of  the  entire  indebtedness  or  the 
payment  of  the  advances  and  accrued  interest 
and  continue  the  loan,  but  these  plaintiffs 
were  duriug  all  of  said  times  unwilling  to 
make  any  payments  and  were  unwilling  to 
keep  up  the  taxes  on  said  premises  and  to 
pay  the  same,  as  they  were  continually  ac- 
cruing, so  that  there  had  accrued  as  taxes 
for  the  year  1900  the  sum  of  $26.34,  wiUi 
$1.3C  as  additional  penalty  thereon,  which 
this  defendant  had  paid  in  order  to  protect 
his  aforesaid  mortgage.  In  the  meantime 
there  had  accrued  as  additional  interest  due 
upon  the  24th  day  of  October,  1900,  the  suni 
of  $100.  No  part  of  said  original  indebted- 
ness evidenced  by  said  note,  nor  any  of  the 
interest,  had  ever  l)een  paid;  nor  had  any  of 
the  aforesaid  advances  been  refunded,  and 
this  defendant  had  been  to  lai"ge  expenses  in 
prote<'ting  his  afoi"e.sald  interest  and  the  lien 
of  said  mortgage,  so  that  in  the  winter  of 
1000-01,  and  in  the  early  spring  of  1001,  the 
plaintiff  In  writing  requested  this  defendant 
to  consent  to  accept  a  portion  of  the  said 
lands  in  satisfaction  of  their  aforesaid  Indebt- 
edness to  him.  The  said  plaintiffs  being  at 
said  time  fully  advised,  and  knowing  that  the 
said  mortgaKe  and  deed  constituted  but  a 
mortgage  and  lien  uiwn  said  premises  for  the 
aforesaid  Indebtedness.  This  defendant  at 
that  time  believed  the  said  lands  to  be  worth 
hut  little  more  than  the  amount  due  upon 
said  indebtedness,  and  said  plaintiffs  offered 
to  convey  one-half  of  said  lands  In  satisfac- 
tion of  said  indebtedness;  but  this  defend- 
ant was  tmwUling  to  accept  the  same,  as  he 
believed  one-half  of  the  lands  to  be  worth 
much  less  than  the  amount  of  the  Indebted- 
ness; but,  upon  the  repeated  solicitation  of 
.said  plaintiffs,  this  defendant  finally  consent- 
ed to  settle  the  said  indebtedness  by  taking 
a  conveyance  of  said  lands  and  reconveying  25 
acres  of  said  tract  to  the  plaintiff  Mrs.  Mary 
B.  Herbert,  the  said  agreement  being  entered 
into  by  tiiis  defendant  at  the  solicitations  of 
these  plaintiffs,  and  as  an  accommodation  to 
lilalntiffs  to  save  tliem  of  the  expense  of  a 
foreclosure  of  said  mortgage  and  the  entire 
h)ss  of  said  lands.  And  In  said  agreement 
the  said  defendant  allowed  for  the  said  55 
acres  retained  by  him  more  than  its  value  at 
that  time,  and  said  transaction  was  entirely 
without  oppression  upon  the  part  of  this  de- 
fendant and  without  any  undue  influence  up- 
on the  part  of  the  defendant.  And  In  entire 
good  faith  this  defendant  canceled  the  se- 
curities and  all  the  Indebtedness  of  the  said 
plaintiffs  to  the  said  defendant.  Said  agree- 
ment was  executed  and  carried  out  by  the 
necessary  conveyances,  coi)ies  of  which  are 
attached  to  jjlalntiff's  petition,  and  marked 
respectively  'E.vhibitg  E  and  F,'  and  that,  to 


Induce  this  defendant  to  execute  said  agree- 
ment and  accept  said  conveyance,  the  plain- 
tiff Mary  B.  Herbert  represented  that  she  be- 
lieved her  husband  to  be  dead,  and  that  she 
hwl  not  heard  from  him  for  a  long  time,  and 
did  not  know  of  bis  whereabouts.  Said  con- 
veyances were  e.xecuted  on  the  28th  day  of 
May,  inoi.  That  after  the  aforesaid  settle- 
ment, and  after  the  execution  of  the  afore- 
said conveyance,  and  up  until  the  present 
time,  the  said  plaintiff  Mary  B.  Herbert  has 
resided  upon  the  25  acres  conveyed  to  her  by 
said  deed  marked  'Exhibit  F,'  and  had  had 
full  notice  and  knowledge  during  all  of  said 
time  of  all  the  acts  of  this  defendant  with  ref- 
erence to  said  lands,  and  has  had  full  knowl- 
edge and  notice  of  all  the  improvements  con- 
.structed  on  said  premises  by  other  ijcrsons 
grantees  of  this  defendant  as  hereinafter 
stated,  and  has  during  all  of  said  time  known 
of  the  platting  of  said  lands  and  of  the  ex- 
penditures of  large  sums  of  money  by  defend- 
ant in  surveying,  platting,  and  Improving  said 
lands,  and  never  at  any  time  prior  to  the 
bringing  of  this  action  had  she,  or  any  one 
In  lier  l>ebalf,  or  had  either  of  the  plaintiffs, 
ever  expressed  any  dissatlsfactloa  with  the 
aforesaid  settlement;  but,  subsequent  to  the 
aforesaid  settlement,  the  said  Mary  B.  Her- 
bert thauked  this  defendant  in  writing  for 
his  kindness  to  her  in  making  said  settle- 
ment and  accepting  a  portion  of  said  lands  in 
satisfaction  of  his  said  debt,  and  bad  repeat- 
edly expressed  her  pleasure  and  satisfaction 
with  said  settlement,  and  did  on  the  6th  day 
of  July,  1901,  agree  in  writing  to  procure  the 
signature  of  the  aforesaid  W.  H.  Herbert  to 
the  aforesaid  conveyance  marked  'Exhibit  B^' 
In  the  event  that  the  said  W.  U.  Herbert 
should  be  alive,  and  which  agreement  is  here- 
to attached  marked  ']<^liiblt  A'  and  made  a 
part  thereof,  and  the  said  Mary  B.  Herbert 
thereby  acquiesced  and  affirmed  the  aforesaid 
settlement  and  conveyance;  said  agreement 
being  executed  for  the  purpose  of  quieting 
any  question  as  to  the  title  of  said  lands  and 
to  enable  this  defendant  to  sell  the  same 
without  question  as  to  title,  and  the  question 
having  l)cen  suggested  that  perhaps  said  Mary 
B.  Herbert  could  not  lawfully  convey  said 
lands  unless  joined  in  the  deed  by  her  bus- 
baud. 

"That  In  reliance  upon  the  aforesaid  con- 
veyance and  the  aftlrmance  thereof,  and  In 
good  fnitb,  and  fully  believing  tliat  he  had 
paid  adiHjuate  and  full  consideration  for  the 
aforesaid  55  acres  of  said  land,  and  that 
jtlaintlff  was  fully  satisflcd  therewith,  this 
defendant  took  possession  thereof,  expended 
largo  sums  of  money  in  lmi)roving  the  same 
and  laying  out  and  surveying  and  platting 
the  same  as  an  addition  to  the  town  of  Cleve- 
land, adjoining  which  said  lands  are  located, 
and  thereafter  this  defendant  sold  large 
tracts  and  bodies  of  said  lands  to  the  other 
defendants  in  this  cause  and  to  their  gran- 
tors, all  of  whom  were  purchasers  for  a 
valuable  consideration  and  without  notice  of 
Digitized  by  VjOOQ  IC 


OkL) 


WAGG  T.  HBBBBRX. 


any  claim  of  the  saJd  Mary  B.  Herbert,  or 
either  of  the  plaintiffs  herein.  That  this  de- 
fendant Is  still  the  owner  of  all  the  said 
55  acres  of  land  not  conveyed  to  purchasers 
In  good  faith  or  for  a  valuable  consideration 
and  without  notice  of  any  claim  by  the  said 
plaintitTs  or  either  of  them  adverse  to  this 
defendant's  fee-simple  title.  That  the  de- 
fendant paid  all  the  taxes  on  said  land  for 
the  year  1901,  In  the  further  sum  of  $33.14, 
together  with  46  cents  penalty.  That  plaln- 
tUTs  nor  either  of  them,  prior  to  the  bring- 
ing of  this  action,  paid  any  taxes  on  said 
55  acres  of  said  land,  nor  exercised  any  act 
of  ownership  over  any  part  thereof  after 
the  execution  of  the  aforesaid  deed  and  mort- 
gage marked  'Exhibit  E,'  and  neither  of 
them  claimed  at  any  time  to  be  the  owners  of 
any  portion  of  said  tract  prior  to  the  bring- 
ing of  this  action,  never  at  any  time  offered 
to  reimburse  this  defendant  for  any  of  the 
taxes  which  he  had  paid  or  laid  out  in  that 
behalf,  or  to  pay  him  any  of  the  original 
indebtedness  or  Interest  thereon,  but  claimed 
to  exercise  rights  of  ownership  in  the  25 
acres  by  him  conveyed  to  the  said  Mary  B. 
Herbert  free  and  dear  of  this  defendant's 
aforesaid  deed  and  mortgage,  land  did  con- 
vey large  tracts  of  the  same  by  deed  of 
general  warranty  to  other  and  l)ona  fide  pur- 
chasers, and  did  appropriate  the  proceeds 
thereof  to  their  own  use  and  benefit;  said 
conveyance  being  made  subsequent  to  defend- 
ant's conveyance  to  Mary  B.  Herbert  in  the 
aforesaid  final  settlement,  whereby  the  said 
Mary  B.  Herbert  affirmed  the  aforesaid  set- 
tlement and  conveyance  in  settlement  Dur- 
ing all  the  time  after  the  aforesaid  convey- 
ance marked  'Exhibit  E,'  this  defendant  was 
continually  selling  portions  and  tracts  of  said 
lands  to  Innocent  purchasers  for  value,  who 
were  continually  erecting  extensive  and  valu- 
able improvements  upon  said  land  and  im- 
provements worth  very  much  more  than  the 
lands  upon  which  they  were  erected  and  very 
much  more  than  the  whole  tract  of  land, 
all  of  which  facts  the  said  Mary  B.  Herbert 
was  at  all  times  cognizant  of,  and  in  which 
she  acquiesced,  and  against  which  she  never 
made  protest  or  objection,  although  during 
all  the  said  time  residing  and  in  plain  view 
thereof  and  within  a  half  mile  thereof.  That 
at  the  time  of  the  settlement  of  this  plaintiff 
and  defendant,  and  at  the  time  of  the  execu- 
tion of  the  conveyances  marked  'Exhibits  E 
and  F,'  the  said  land  was  of  little  value, 
was  adjoining  the  town  of  Cleveland,  Pawnee 
county,  Okl.  T.,  aforesaid,  and  which  said 
town  did  little  business,  was  without  a  rail- 
road, was  24  miles  from  county  seat,  and  had 
but  small  trading  territory  tributary  there- 
to, and  the  commercial  prospects  for  the  said 
town  were  not  good,  and  the  prospects  for 
the  increase  of  said  town  or  the  development 
of  said  town  were  not  good,  and  they  had 
no  immediate  prospects  of  a  railroad,  and 
the  said  town  was  difficult  of  access.  That 
by  the  platting  of  said  lands  and  the  snrvey- 
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tng  thereof  and  the  laying  the  same  out  as 
an  addition  to  the  town,  their  value  was 
materially  Increased,  and  that  by  the  con- 
struction of  dwellings  and  buildings  thereon 
prior  to  the  bringing  of  this  action  their 
value  was  much  more  increased,  and  that 
the  commercial  outlook  for  the  said  town 
before  the  bringing  of  this  action  had  be- 
come much  brighter.  The  permanent  surve.y 
of  the  Missouri,  Kansas  &  Texas  Railway 
was  extended  through  the  said  town  upon  the 
main  line  extending  from  Kansas  City,  Mo., 
to  Oklahoma  City,  Okl.  And  likewise  the  St 
Louis  &  San  Francisco  Railroad  had  definite- 
ly located  Its  line  of  railway  to  join  the 
said  Missouri,  Kansas  &  Texas  Railway  with 
the  county  seat  of  said  Pawnee  county  and 
a  few  miles  distant  from  said  town,  and  the 
said  lines  of  railway  were  in  actual  course 
of  construction,  and  since  the  institution 
of  this  action  have  t)een  built,  and  by  reason 
of  the  premises  and  for  other  reasons  the 
value  of  the  aforesaid  property  prior  to  the 
commencement  of  this  action  bad  increas- 
ed (in  value)  to  more  than  ten  times  its 
value  at  the  time  of  the  aforesaid  conveyance, 
and  since  the  commencement  of  this  action 
it  has  Increased  in  value  many  hundred  times 
its  value  at  the  commencement  of  this  ac- 
tion, and  the  plaintiff  herein,  Mary  B.  Her- 
bert, having  acquiesced  in  the  aforesaid  set- 
tlement and  conveyance  which  were  in  all 
things  fair,  reasonable,  and  just  and  having 
permitted  the  expenditures  by  this  defend- 
ant of  large  sums  of  money  in  the  improve- 
ments of  the  said  lands,  and  having  slept 
upon  l>er  rights  In  the  premises  from  the 
date  of  the  execution  of  said  Exhibit  E  until 
the  commencement  of  this  action,  for  a  space 
of  more  than  two  years,  and  having  con- 
firmed the  aforesaid  settlement  and  con- 
veyance by  agreement  to  procure  the  signa- 
ture of  her  aforesaid  husband,  W.  H.  Her- 
bert, to  the  conveyances  of  this  defendant, 
and  by  conveying  land  free  from  the  lien 
of  this  defendant's  mortgage,  and  which  she 
did  by  virtue  of  said  settlement,  she  is  now 
estopped  from  asserting  right,  title,  inter- 
est, or  equity  in  or  to  the  said  lands  or  any 
part  thereof. 

"Wherefore  this  defendant  prays  that  she 
take  nothing  by  her  action,  that  defendant 
recover  his  costs  herein,  and  that  said  plain- 
tiff be  forever  barred  of  all  right  title,  in- 
terest, or  equity  In  or  to  said  lands  or  anj' 
part  thereof,  ond  that  she  be  enjoined  from 
in  any  mamier  asserting  the  same,  and  that 
this  defendant's  title  in  and  to  the  above- 
mentioned  55  acres  of  laud  be  quieted  as 
against  all  claims  of  the  plaintiff  and  any 
and  all  other  persons  claiming  by,  under,  or 
through  her,  and  that  this  defendant  have 
such  other  and  further  relief  as  is  consistent 
with  equity  and  good  conscience." 

To  this  answer  of  S.  R.  Wagg  the  plaintiff 

filed  a  reply,  consisting  of  a  general  denial. 

Upon  the  Issues  thus  joined  the  cause  was 

Digitized  by  VjOOQ  IC 


258 


92  PACIFIC  REl'ORTEB. 


(OkL 


tried  to  the  court  without  a  Jury,  and,  after 
a  large  Tolunie  of  evidence  was  submitted 
by  both  parties  to  the  action,  the  court  found 
the  Issues  In  favor  of  the  plaintiff  and  against 
the  defendant  S.  E.  Wagg;  and  the  court 
thereupon  adjudged  and  decreed  the  deed 
executed  by  Mary  B.  Herbert  on  May  28, 
1001,  to  be  a  mortgage  ui)on  tlie  land  de- 
scribed in  the  plaintiff's  petition,  and  that 
the  mortgage  be  declared  a  lien  upon  said 
property  for  the  principal  sum  of  $1,000, 
with  interest  as  stipulated  in  the  mortgage 
bearing  date  October  24,  1808,  executed  by 
Mary  B.  Herbert  and  W.  H.  Herbert,  and 
subject  also  to  the  further  provisions  of 
said  mortijitge,  a  copy  of  which  Is  attached 
to  plaintiff's  petition.  It  was  further  decreed 
that  the  plaintiff  be  reinvested  with  title 
to  said  property  subject  to  said  mortgage 
lien  and  for  taxes  and  expenses  properly  in- 
curred, and  tliat  an  accounting  be  had  be- 
tween the  plaintiff  Mary  B.  Herbert  and  the 
defendant  S.  R.  Wagg,  for  the  purix)se  of  de- 
termining the  amount  of  moneys  received 
by  Wagg  for  the  lots  sold  by  him  and  money 
received  from  said  property,  and  that,  In 
case  the  defendant  Wagg  has  received  from 
the  sale  of  said  pi-oiierty  and  products  of 
said  land  a  sum  in  excess  of  that  which  Is 
due  him  under  the  findings  and  Judgment 
of  the  court,  judgment  be  rendered  for  such 
sum  In  favor  of  the  plaintiff  and  against  the 
defendant.  It  was  further  decreed  that  a 
referee  be  appointed  for  the  puriwse  of  tak- 
ing the  testimony  «nd  determining  the  ques- 
tions arising  on  the  accounting  between  the 
]>lnlntiff  and  defendant  Wagg,  and  to  ascer- 
tain what  land  or  lots  were  sold  to  liona 
fide  purchasers  prior  to  the  institution  of 
suit,  and  also  find  what  lots  were  not  sold, 
and  that  all  parties  who  were  not  made  de- 
fendants In  this  action  or  claiming  any  In- 
terest In  the  proi)erty  or  lots  in  the  Wagg 
addition  siiould  have  a  right  to  Intervene  to 
have  their  rights  detormlued  in  this  action, 
and  tl«it  the  rights  of  subse<iuent  purchasers 
through  and  under  AVagg  be  determined,  and 
for  costs  of  this  action.  To  which  findings. 
Judgment,  and  decree  of  the  court  the  de- 
fendant Wagg  duly  excepted,  and  which  ex- 
ceiition  was  allowed.  Thereupon,  within 
time,  the  defendant  Wagg  filed  his  motion 
for  new  trial  and  asked  for  a  reversal,  on 
the  following  grounds:  First,  because  said 
Judgment  Is  not  sustained  b.v  sufficient  evi- 
dence :  second,  because  said  Judgment  is  con- 
trary to  law;  third,  because  of  errors  of  law 
occurring  at  the  trial  and  excepted  to  l)y  the 
defendant  S.  R.  Wngg  at  the  time;  fourth, 
because  the  court  admitted  testimony  over 
the  objections  of  the  defendant  8.  R.  Wagg 
to  which  he  at  the  time  duly  excepted ;  fifth, 
because  tlie  court  refused  to  admit  testimony 
offered  by  the  defendant  S.  R.  Wagg,  whicli 
refusal  was  at  the  time  excepted  to  by  the 
defendant  8.  R.  Wagg.  This  motion,  after 
being  duly  considered  by  tlie  court,  was  over- 
ruled, and  exception  noted,  and  the  defend- 


ant S.  R.  Wagg  brings  the  case  here  for  re- 
view. 

Biddison  &  Eagleton,  for  plaintiff  in  er- 
ror. I<:.  M.  Clark  and  Wrightsuiau  &  Uiggs. 
for  defendants  in  error. 

HAINER,  3.  (after  stating  the  facts  as 
above).  It  la  the  contrition  of  the  plain- 
tiff in  error  that  the  petition,  if  all  the 
facts  were  admitted,  does  not  state  facts  suffi- 
cient to  constitute  any  right  to  relief.  It  is 
further  contended  that  the  evidence  does  not 
sustain  the  allegations  of  the  petition  fairly 
construing  the  most  adverse  testimony  and 
taking  it  as  uncontradicted.  Plaintiff  in  er- 
ror further  contends  that,  even  if  plaintiff 
t>elow  had  made  out  a  case  on  her  petition 
and  evidence,  the  unquestioned  and  undis- 
puted facts  show  a  complete  defense.  These 
contentions  in  our  opinion  are  clearly  un- 
tenable. The  evidence  In  this  case  discloses 
that  after  some  extended  negotiations  be- 
tween W.  H.  Herbert  and  his  wife,  Mary  B. 
Herbert,  and  the  plaintiff  in  error,  S.  B. 
Wagg,  the  plaintiff  secured  a  loan  from  Wagg 
for  $1,000,  and  as  evidence  of  such  indebted- 
ness executed  to  Wagg  a  promissory  note 
dated  October  24.  1808,  payable  five  years 
after  date,  with  interest  payable  annually  in 
advance.  Wagg  deducted  |100  from  the  prin- 
cipal sum  loaned,  being  one  year's  interest. 
To  secure  the  payment  of  said  note.  W.  H. 
Herbert  and  his  wife,  Mary  B.  Herbert,  ex- 
ecuted a  mortgage  upon  80  acres  of  land 
adjoining  the  town  of  Cleveland.  At  the 
time  of  the  execution  of  the  mortgage,  and  as 
further  security  therefor,  and  in  accordance 
with  the  previous  negotiations,  Herbert  and 
his  wife  executed  a  warranty  deed  to  the 
premises;  said  deed  to  be  deposited  in  es- 
crow with  the  Bank  of  Cleveland,  and  to  be 
delivered  to  Wagg  upon  breach  of  the  terms 
of  the  mortgage.  The  following  letters  from 
S.  R.  Wagg  to  W.  H.  Herbert  and  Mary  B. 
Herbert  will  shed  some  light  upon  these 
transactions,  and  are,  we  think,  very  material 
to  the  determination  of  the  rights  of  the 
parties.  One  of  these,  dated  Appieton,  Wis., 
September  25,  ISOS.  appears  upon  page  53 
of  the  record,  and  reads  as  follows : 

"Apploton,  Wis.,  Sept.  23,  1808. 
"W.  H.  Herbert,  Cleveland,  Okl.— ify  dear 
Sir:  Yours  of  the  10th  at  hand  and  its 
satisfactory  as  a  fair  declaration  to  do, 
and  I  have  began  to  see  sometiiiug  of  the 
drift  of  things.  If  you  was  In  Wisconsin  I 
would  not  hesitate  a  moment.  I  have  no  love 
for  such  men  as  you  describe  and  would  not. 
I  have  been  made  to  hesitate  ou  account  of 
the  iwssible  future  contingencies.  I  wrote 
Mr.  Drown  about  a  deed  held  in  escrow 
against  the  possible  Interference  or  injunc- 
tion i)roceedings  that  scheming  men  and 
lawyera  trump  up.  I  will  bring  the  matter  to 
a  focus  at  once  and  make  the  loan  or  quit 
and  call  It  off.  You  execute  a  warrantee 
dcc>d  to  me  to  be  placed  In  escrow  and  held 
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l>r  tbe  Bank  of  Cleveland  or  A.  A.  Drown  In 
trust  for  the  fulflllment  of  the  terms  of  the 
mortgage  in  case  you  fail  to  fulfill  the  terms 
and  are  in  default  of  Interest  or  other  terms 
for  6  months;  then  the  deed  Is  to  be  de- 
livered to  me  or  my  order.  The  mortgage  Is 
for  ?1,(M)0.()0.  I  will  deduct  the  first  year's 
Interest,  $100  and  send  $900.00  to  the  bank 
with  Instructions.  This  pays  one  year's  In- 
terest. The  second  year's  Interest  Is  riot  due 
until  the  end  of  the  second  year  and  sl.\: 
months  grace  on  the  end  of  this  makes  a  full 
2*4  years  before  yoxi  allow  or  I  can  ask  for 
the  deed  In  case  of  default  of  contract.  I  do 
this  solely  In  the  Interest  of  protecting  my- 
self against  InjuncHonal  and  Interference  pro- 
ceedlng.<  from  Interlopers  and  blackmail- 
ers— In  case  such  an  unpleasant  thincc  as  fore- 
closure proceedings  should  ever  be  necessary. 
I  do  not  expect  such  a  thing  will  ever  occur. 
If  I  did  no  loan  would  be  made,  but  I  am 
now  looking  to  the  extreme  of  the  case,  and 
Its  easiest  protection  for  me.  You  can  ask 
Mr.  Drown  how  I  deal  with  men.  1  never 
knowingly  distress  a  man  and  am  not  in- 
clined that  way  but  want  contracts  lived  up 
to.  The  papei-8  you  executed  have  not  ar- 
rived here  as  yet  to  my  knowledge.  They 
will  be  nil  right  when  completed  and  I  have 
examined  them  and  all  that  will  be  neces- 
sary Is  to  execute  the  deed  in  connection  with 
them  and  place  In  the  hands  of  trustee  as  in- 
dicated above  for  the  purpose  named.  I  trust 
this  will  meet  your  views.  On  execution  of 
papers  you  can  have  money. 

"S.  R.  Wagg." 

On  page  56  of  the  record  appears  the  fol- 
lowing letter  from  Wagg  to  the  Bank  of 
Cleveland: 

"Appleton,  Wis.,  Sept.  30,  1898. 

"Bank  of  Cleveland,  Oklahoma — Gentle- 
men: Referring  to  your  letter  of  Sept.  9. 
1898,  on  the  Herbert  loan,  I  enclose  you 
$900.00  to  i)erfect  the  loan  after  clearing  the 
title  perfectly  as  stated  you  are  willing  to  do 
and  you  are  only  allowed  to  pay  any  money 
until  all  liens  are  paid  and  the  mortpnjre  is 
recorded  wrote  and  sent,  and  not  until  then. 
This  apply  money  In  payment  of  prior  mort- 
gages or  Hens  and  clear  and  perfect  title  to 
me  so  I  am  first  Hen  and  have  the  money 
applied  as  purchase  money  on  the  records  in 
liquidating  prior  claims.  There  must  be  aI?o 
attached  to  this  mortgage  the  abstract  of 
title  under  recorder's  seal.  Map  references 
by  name  where  80  Is  located,  metes  and 
bounds  Inserted  In  the  mortgage  locating  the 
land  so  you  know  It  is  the  identical  80  near 
Mr.  Drown's  store,  also  register's  certificate 
that  my  mortgage  is  first  lien  the  title  having 
been  cleared  and  now  rests  on  my  mortgage. 
Tou  are  instructed  to  consult  with  Mr.  Eagle- 
ton,  Pawnee,  my  paid  attorney  in  this  matter. 
Let  this  in  no  way  affect  you  in  carrying  out 
Instructions  except  to  work  harmoniously  to 
protect  my  Interests.  You  also  to  write  me 
the  strongest  form  of  promissory  note  suit- 


able to  attach  to  the  mortgage  and  payable  to 
my  order  at  your  bank.  I  have  also  asked 
Mr.  Drown  to  look  over  the  papers  and  de- 
scription of  land  and  locate  In  my  interest 
and  to  ask  you  to  let  him  read  this  letter. 
A  waiver  clause  on  foreclosure  Is  also  in- 
serted In  the  mortgage,  written  on  the  Wis- 
consin form  asking  that  you  carefully  protect 
my  interests  in  the  transaction  and  any- 
thing I  have  omitted  to  dc;  to  notify  me 
before  acting  further.  Charge  Herbert  fnr 
the  work  in  getting  ready  the  papers  for  de- 
livery to  me  with  clear  title.  For  handling 
the  money  and  paying  him  send  the  bill  to 
me.  1  shall  want  you  to  collect  interest 
when  due  with  him  and  future  loans.  All 
done  pay  balance  to  Herbert  Mrs.  W.  H. 
have  witness  to  the  note. 

"Yours  truly,  S.  R.  Wagg. 

"To  Bank  of  Cleveland,  Oklahoma.  You 
hold  the  deed  in  escrow." 

And  on  page  CO  of  the  record  appears  the 
following  letter  from  Wagg  to  the  Bank 
of  Cleveland: 

"Appleton,  Wis.,  Nov.  8,  1898. 

"Bank  of  Cleveland.  Okl.  —  Gentlemen: 
You  are  herewith  Instructed  to  deduct  your 
bill  of  $3.45  from  the  $900.00  sent  you  on  ac- 
count of  Herbert  loan  and  return  balance  to 
$890.55  to  me,  unless  Mr.  Herbert  and  wife 
at  once  properly  execute  the  mortgage  deed 
(warrantee)  I  sent  you;  and  deposit  a  war- 
rantee deed  In  escrow  with  you  as  trustee, 
further  securing  the  loan,  all  as  instructed 
in  my  prior  letters,  you  to  see  a  clear  and 
full  description  of  the  land  on  limits  and 
boundaries  is  Inserted  In  mortgage  fixing 
the  identity  of  the  land  lived  on  together  with 
an  Insurance  on  the  house  assigned  as  addi- 
tional security.  All  former  Instruction  not 
In  accordance  with  the  above  Is  hereby  with- 
drawn. Your  action  Is  requested  with  bill  of 
services. 

"Yours  truly,  S.  R.  Wagg." 

It  seems  from  the  evidence  that  a  mis- 
understanding arose  between  Wagg  and  the 
HprbertK  with  refei'enc*  to  the  time  of  the 
payment  of  the  second  Instalinient  of  in- 
terest. It  will  be  ol).>iervcd  that  Wagg  in  his 
letter  dated  September  25,  1898,  stated  as 
follows:  "The  mortgage  is  for  $l,Of)0.00. 
I  will  dcdu<t  the  first  year's  interest,  $100, 
and  send  $!HKI.(X)  to  the  bank  with  iustruc- 
tious.  Tills  pays  one  year's  Interest.  The 
se«)nd  year's  interest  Is  not  due  until  the 
end  of  the  second  year  and  six  months'  grace 
on  the  end  of  this  makes  a  full  2^2  years  be- 
fore you  allow  or  I  can  ask  for  the  deed  In 
case  of  default  of  contract."  Notwithstand- 
ing this  letter,  Wagg  insisted  that  the  in- 
terest was  due  and  payable  on  the  24th  of 
October,  1899,  and  in  response  to  hla  letter 
demaudiiig  the  second  installment  of  in- 
terest, W.  11.  Herbert  writes  the  following 
letter,  dated  October  25,  1899,  to  Wagg,  and 

which  appears  on  page  04  of  the  f^Vf^o  ip 
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"Cleveland,  O.  T.,  Oct.  25,  1899. 
"Mr.  S.  R,  Wagg — My  dear  Sir :  I  received 
an  order  from  yon  to  pay  Mr.  L.  M.  Drown 
$100.00  due,  as  Interest,  by  the  terms  of  your 
last  letter  to  me,  I  have  been  led  to  suppose 
I  had  considerable  time  yet,  and  it  caugtit 
me  by  surprise.  I  can  usually  furnish  |100.00 
at  short  notice.  The  deal  from  which  I  can 
spare  the  money  will  not  be  consummated 
for  two  weeks.  I  asli  extension  for  that 
time.  I  send  you  copy  of  the  letter  that  I 
have  been  governed  by,  and  which  I  presume 
has  misled  me.  Letter  from  you,  after  some 
preliminaries  you  write,  the  mortgage  is  for 
$1,000.00.  I  will  deduct  the  first  year's  In- 
terest, $100.00,  send  $900  to  the  bank  with 
Instructions.  This  pays  first  year's  Interest. 
The  second  year's  interest  is  not  due  until 
the  end  of  the  second  year,  and  six  months' 
grace  on  the  end  of  this  makes  a  full  two  and 
one-half  years  before  yon  allow,  or  I  can  ask 
for,  the  deed  In  case  of  default  of  contract. 
This  Is  a  copy  of  yoxa  letter  that  I  have  boon 
governed  by,  and  it  seems  it  has  misled  me. 
I  am, 

"Very  truly  yours,      W.  H.  Herbert." 

It  will  be  observed  that  In  this  letter  Her- 
bert calls  the  attention  of  Wagg  to  the  con- 
tents of  his  letter  dated  September  25,  1898, 
in  reference  to  the  time  of  the  payment  of 
Interest  On  November  1,  1899,  Wagg  wrote 
Herbert  the  following  letter,  which  appears 
on  page  65  of  the  record: 

"Appleton,  Wis.,  Nov.  1, 1899. 

"W.  H.  Herbert,  Cleveland,  Okl. — My  dear 
Sir:  Your  letter  of  recent  date  at  hand,  and 
noted.  We  had  considerable  correspondence 
prior  to  the  mortgage  contract  When  the 
contract  is  completed  and  signed  that  is  the 
agreement  It  would  be  convenient  to  have 
the  money  to  use;  but  If  you  are  hard  pressed 
for  money  I  shall  not  think  of  distressing 
you,  for  about  all  I  want  is  security  that  is 
safe  and  does  not  worry  me.  When  you  get 
it  pay  Mr.  Drown  with  deferred  interest  and 
get  the  receipt  sent  With  best  wishes, 
"Yours  truly,  S.  R.  Wagg." 

The  Herberts  not  having  paid  the  second 
year's  interest  at  the  time  Wagg  demanded 
the  same,  Wagg  procured  the  deed  from  the 
Bank  of  Cleveland,  and  caused  It  to  be  placed 
on  record  on  December  20,  1899,  In  the  ofllce 
of  the  register  of  deeds  of  said  county,  and 
thereafter  Wagg  claimed  to  be  tlie  owner  of 
said  property  by  virtue  of  said  deed.  And  on 
February  17, 1900,  he  wrote  his  agent.  Drown, 
the  following  letter,  appearing  on  page  78 
of  record  authorizing  his  agent  to  collect  the 
rcots  etc  * 

"Appleton,  Wis.,  Feb.  17,  1900. 

"Mr.  Leroy  Drown,  Cleveland,  Okl.:  You 
are  hereby  authorized  to  act  as  my  agent  in 
looking  after  my  lands  and  tenants  on  the 
Herbert  property  at  Cleveland,  Okl.  Collect 
rents  monthly,  sell  the  hay  crop  standing  if 
possible  and  report  to  me  once  in  tliree 
months  and  keep  me  advised  of  any  change 


of  interest  from  time  to  time.    Deposit  all 
proceeds  in  bank  to  my  credit 

"Yours  truly,  8.  R.  Wagg." 

And  again  on  February  27,  1900,  Wagg  au- 
thorissed  his  agent  Drown,  to  take  posses- 
tion  of  the  premises  In  accordance  with  the 
following  letter,  which  appears  on  page  79  of 
the  record: 

"You  take  posses.sion  of  all  vacant  houses, 
or  have  It  done  for  me,  on  the  Herbert  plaw; 
and  rent  them  as  best  you  can.  Don't  let 
any  squatters  get  back.  They  are  easy  rid 
of  now.  Keep  rid  of  tiiem,  and  don't  let  a 
person  In  except  on  a  good  lease,  so  you  can 
got  him  out  without  expense.  Herik'rt  we 
will  treat  generously.  I  wish  him  well. 
"Yours,  S.  R.  Wagg." 

On  April  14, 1900,  Wagg  wrote  Herbert  and 
his  wife  the  following  letter: 

"Appleton,  Wis.,  April  14,  1900. 

"W.  H.  Herbert  and  Wife,  Cleveland.  Ok- 
lahoma: I  expect  to  be  In  your  city  or  town 
In  the  near  future,  and  inasmuch  as  the  loan 
of  October,  1898,  is  in  default  of  payment  of 
interest,  and  the  six  months  allowed  you  as 
grace  in  which  to  make  it  good  expires  during 
the  month  of  April,  1900,  I  ask  that  you 
make  up  all  payments  due  to  date  either  to 
me  or  place  to  my  credit  in  Bank  of  Pawnee 
subject  only  to  delivery  of  my  receipt  for 
same;  otherwise  the  title  to  the  Cleveland 
homestead  will  by  virtue  of  our  agreement 
and  papers  of  record  pass  to  my  ownership 
and  control.  I  hope  you  will  pay  up  past 
dues  and  notify  me  of  action  you  take  in  the 
matter.    I  am 

"Yours  truly,  S.  R.  Wagg." 

And  on  April  30,  1000,  Wagg  wrote  Ilerliert 
as  follows: 

"Appleton,  Wis.,  April  30, 1900. 

"W.  H.  Herbert  Wichita,  Kansas — My 
dear  Sir:  Your  letter  of  the  27th  at  hand. 
I  was  obliged  by  circumstances  you  made 
to  put  my  deed  on  record,  allowing  the  prop- 
erty to  be  offered  at  tax  sale.  I  sent  money 
to  pay  them.  I  do  not  propose  to  be  hasty 
or  unfair.  If  you  want  to  pay  the  interest  up, 
you  can  do  so,  I  have  not  asked  for  any  full 
payment  of  principal,  the  interest  will  do— 
I  had  not  intended  to  foreclose  or  txu-n  you 
out  of  the  house,  and  shall  not  unless  you 
fail  to  do  anything.  I  expect  the  hay  crop 
will  help  pay  the  interest.  I  shall  trust  you 
for  it  I  shall  expect  to  be  in  Cleveland  but 
do  not  go  to  the  exjjense  to  see  me.  If  you 
are  there,  I  shall  be  glad  to  see  you. 

"Yours  truly,  S.  R.  Wagg." 

On  July  12,  1900,  Mrs.  Herbert  wrote  Wagg 
the  following  letter,  which  appears  on  pages 
85  and  80  of  the  record: 

"Cleveland,  Okl.,  July  12,  1900. 

"Mr.  S.  R.  Wagg,  Appleton,  Wis.— Dear 
Sir:  I  write  believing  you  will  see  the  jus- 
tice of  the  request  I  am  about  to  make.  The 
anxiety  I  suffer  In  regard  to  my  home  is  un- 
dermining my  health.    The  conditioi^  ;cif.  the 
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land  precludes  the  possibility  of  my  using  It 
to  the  benefit  of  myself  and  children.  I  wish 
you  to  have  the  equivalent  of  the  rent  In  land 
If  I  do  not  get  the  money  to  pay  you,  but  I 
do  not  wish  to  give  double,  and  since  you 
have  seen  the  land  you  must  recognize  It  1b 
more  valuable  than  the  amount  you  have  In 
It.  I  wish  to  know  If  yon  would  take  half 
the  land  for  the  debt?  The  half  next  to 
Cleveland,  which  Is  the  more  valuable,  I  pre- 
sume. I  wish  to  have  the  other  free  from 
incnnibrance  to  cultivate  for  a  living  for  my 
children.  If  you  are  not  willing  to  do  this 
would  you  allow  me  to  sell  forty  acres,  which 
I  can  do,  to  cancel  the  Indebtetlness;  that  is, 
to  obtain  a  purchaser,  the  money  to  be  paid 
to  you?  When  you  was  here  you  said  you 
did  not  want  the  land,  you  only  wanted 
your  money  which  I  am  anxious  for  you  to 
have.  I  write  this  knowing  you  could  not 
possibly  In  justice  to  your  ideas  of  right  take 
nil  the  land  for  the  debt,  especially  as  I  am 
not  responsible  for  it  and  I  would  necessa- 
rily be  the  chief  sufferer.  If  you  accede  to 
this  request  you  will  remove  a  great  burden 
from  me,  and  I  can  pro«>ed  to  arrange  to 
have  the  forty  acres  broken  this  fall  In  read- 
iness for  cultivation  in  the  spring.  The  home 
is  so  much  more  to  me  than  the  money  can 
possibly  be  to  you.  However,  I  am  sure  you 
will  understand  I  desire  to  settle  the  atfair 
In  Justice  to  us  both.  I  wish  you  to  have 
your  money  or  Its  equivalent  In  land,  but  I 
do  not  want  to  lose  my  home.  Half  of  the 
land  means  a  home  to  me  and  support  for 
myself  and  family,  to  lose  it  means  to  us  to 
be  homeless.  I  present  the  matter  thus 
plainly  that  yon  may  realize  what  is  involved 
in  It  to  me.  Hence  It  seems  to  me  the  only 
just  way  to  us  both,  to  settle  the  afTair,  un- 
der the  eircwnstances,  is  to  divide  the  land. 
I  mean,  of  course,  if  we  should  l>e  disappoint- 
ed and  be  unable  to  get  the  money  for  you 
before  the  expiration  of  tlie  time  you  have 
extended.  I  think  I  will  have  it  but  as  there 
are  few  things  absolutely  certain  In  life  and 
desiring  so  much  for  my  hoaltli'H  sake,  to  be 
relieved  of  the  strain  in  connection  ^\-ith  the 
matter,  I  appeal  to  you,  believing  you  will 
be  disposed  to  show  the  same  mercy  you 
would  like  shown  to  yourself  or  loved  ones. 
Hoping  to  be  favored  with  an  eariy  ret)Iy,  I 
am,  "Very  resiiectfully, 

"(llrs.)  W.  II.  Herbert." 

To  this  letter  Wagg  replied  as  follows,  on 
July  IS,  1900: 

"Appleton.  Wis..  July  IS.  1000. 

"Mrs.  W.  II.  Herbert,  Cleveland,  Okl.— 
My  dear  Madam:  Your  favor  of  the  12th  Is 
N'fore  me.  In  reply  will  say  I  do  not  Incline 
to  a  division  of  the  land;  but  under  the  con- 
dition I  will  deed  back  to  you  the  land  for 
ll.WO.OO  October  or  NovemlKT  next  as  you 
can  arrange,  the  back  interest,  taxes,  expens- 
es incurred  and  holding  the  principal  five 
months  before  loan  was  cIose<l  amounts  In  all 
to  $1,280.00  and  as  the  loan  Is  for  five  years, 
it  is  a  concession  I  would  not  make  with  a 


business  man  and  only  do  It  to  you  as  your 
situation  merits  some  consideration,  so  I  do 
this  for  Immediate  action  and  acceptance  on 
your  part— notify  me  of  yotir  intention  in  the 
matter, 

"Yours  resp'y,  S.  R.  Wagg." 

And  again,  on  August  11,  1900,  Wagg 
wrote  Mrs.  Herb^t  as  follows: 

"Appleton,  Wis.,  Aug.  11.  1900. 

"Mrs.  W.  H.  Herbert,  Cleveland,  Okl.— 
Dear  Madam:  Your  favor  of  some  weeks 
ago,  asking  for  a  reconsideration  of  my  de- 
clining to  divide  the  land,  came  to  hand  and 
is  noted.  On  payment  of  $1,300.00  October 
or  November  1,  1900,  I  will  quitclaim  deed 
to  you  or  your  xnirchaser  one-half  the  Herbert 
homestead  deed  to  me  and  deed  the  remain- 
ing half  furthest  from  or  west  of  Cleveland 
to  your  two  boys  jointly  reserving  to  you  a 
life  interest  in  the  same;  provided  you  ex- 
plain clearly  and  satisfactorily  to  me  how  and 
by  what  means  W.  L.  Eagleton  obtained  title 
to  the  bouse  located  on  the  said  homestead 
and  Is  now  renting  and  claims  to  rights  of  a 
property  holder  to  do  so  and  collect  rents. 
If  anything  is  done  would  like  to  close  It  up 
entirely.  I  never  had  thought  of  turning  you 
out  and  do  not  ^pect  ever  to  do  such  a 
thing.  Awaiting  your  further  communica- 
tion, I  am, 

"Yours  truly,  S.  R.  Wagg." 

On  August  19,  1900,  Mrs.  Herbert  wrote 
Wagg,  In  part,  as  follows: 

"Your  letter  of  the  11th  Inst,  has  been 
received.  I  thank  you  for  your  consent  to  a 
division  of  the  land.  The  way  you  pro- 
pose to  deed  it  Is  an  advantage  In  some 
resiKJcts  and  a  disadvantage  in  others  from 
my  point  of  view.  I  have  not  yet  decid- 
ed which  outweighs  the  other,  however  we 
can  speak  of  this  later  If  desired.  I  was  hop- 
ing j-ou  would  not  only  agree  to  a  division,  but 
that  you  would  decide  to  retain  the  forty 
acres,  because  If  you  would  hold  It  for  a  year 
or  two  I  could  redeem  It  with  Interest  on  the 
Investment;  In  other  words  buy  it  back 
for  you  If  you  wished  to  sell  it,  whereas  if  it 
is  sold  to  another  party  would  possibly  not 
have  an  opportunity  to  redeem  It." 

September  15,  1900,  Wagg  wrote  Mrs.  Her- 
bert as  follows: 

"Appleton,  Wis.,  Sept.  15,  1900. 

"Mrs.  W.  H.  Herbert,  Cleveland,  Okl.— 
Dear  Madam:  I  am  in  receipt  of  a  letter 
from  L.  M.  Drown  regarding  an  answer  to 
your  last  letter  replying  to  mine  of  August 
11th,  I  did  not  tliink  an  answer  necessary. 
However,  you  can  go  ahead  and  find  a  pur- 
chaser at  $1,300.00  for  the  east  i&  (half)  and 
I  will  deed  the  other  half  jointly  to  your  two 
boys,  giving  you  the  first  right  to  the  income 
from  the  same  in  form  of  a  life  interest. 
This  places  it  beyond  the  power  of  any  one 
to  scheme  you  out  of  It.  I  make  this  offer 
solely  in  tlie  interest  of  yourself  and  your 
l)oys.    I  reserve  the 
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east  side,  near  Mi?.  DroWn'S  store  for  ware- 
house purposes,  same  to  be  located  when  deed 
Is  made.  I  hope  you  may  be  able  to  realize 
your  wishes  In  securing  a  home  for  yourself 
and  boys.  If  you  cannot  make  this  sale,  I 
will  devise  another  plan  later. 

"Yours  respectfully,  S.  K,  Wagg." 

On  Detewber  24.  1000.  Wagg  w^rote  Mrs. 
Herbert  the  following  letter,  which  appears 
on  pages  03  and  06  of  the  record: 

'Appleton,  Wis.,  December  24,  1900. 

"Mi-s.  Mary  B.  Herbert,  My  dear  Madam: 
Iteferrlng  to  your  last  communication,  where- 
in you  wanted  time  to  sell  extended  to  Jan- 
nary,  tCOl,  I  hope  you  have  been  able  to  fliMl 
a  bu.ver.  However,  you  can  have  until  March 
Ist  next  If  you  need  such  time.  If  you 
sihonid  feel  like  making  a  division  of  the  land 
as  a  tlnal  settlement  of  the  matter  and  pass- 
ing deeds,  although  I  bold  a  deed  of  it  all 
and  under  our  agreement  It  all  Is  now  con- 
veyed to  me,  yet  I  shall  not  use  any  rights 
I  may  have  harshly,  but  shall  deed  to  you 
and  your  boys  a  piece  of  the  land  jii-eferably 
<M>  which  the  house  Is  located  so  yon  may 
still  live  there  and  have  the  land  to  cultivate 
for  your  supiwrt.  You  talk  it  over  with  Mr. 
Ij.  M.  Di-own  and  have  him  write,  me.  I  re- 
main, 

"Yours  respectfully,  S.  R.  Wagg." 

Another  question  which  we  must  briefly 
notice  in  conueetioQ  with  this  tran.saction  Is 
whether  the  consideration  was  ad^iuate  to 
induce  a  fair  sale  and  settlement  of  the 
iudebteduess  existing  between  the  parties. 
There  was  evidence  offered  on  behalf  of  the 
plaintifC  that  there  was  gi-oss  inadequacy  of 
couslderation,  and  that  the  reasonable  value 
of  the  i>roperty  was  several  times  iu  excess 
of  the  amount  of  indebtedness  at  the  date  of 
the  execution  of  the  deed  dated  May  28,  1901. 
The  witness  Lyttou  testified,  on  page  1.3.">  of 
the  record,  that  the  reasonable  market  valne 
of  the  land  was  about  $100  iier  acre  at  that 
time.  The  witness  Skinner  testified,  on  page 
248  of  the  record,  that  the  fair  value  of  tiie 
land  would  be  from  $oO  to  $100  per  acre ;  and 
the  witness  Crisniou,  on  iiage  257  of  the  rec- 
ord, testified  that  the  reasonable  market  val- 
ue of  the  land  would  be  $100  per  acre  at  the 
date  of  the  execution  of  said  deed.  On  the 
other  hand,  the  witnesses  on  behalf  of  the 
defendant  testify  that  the  land  was  worth  at 
tliat  time  about  $25  per  acre.  So  upon  this 
question  the  evidence  was  clearly  contradic- 
tory. 

It  apiiears  from  all  the  evidence  Intro- 
duced, and  it  is  conceded  In  the  brief  and 
.■irguiuent  of  counsel  for  plaintiff  in  error, 
that  the  escrow  deed  was  merely  a  mort- 
gage given  as  additional  security  for  the 
payment  of  the  debt.  It  further  clearly  ap- 
j)ears  that  the  first  year's  iuterest  was  de- 
ducted from  the  loan,  and  that  according  to 
Wagg's  letter  to  the  Herberts  the  second 
Installment  of  interest  would  not  be  due  im- 
til   the  end  of  the   second  year.     But   this 


was  in  contravention  of  the  ezprew  terms 
of  the  note  and  mortgage.  Hence  the  uote 
and  mortgage  must  govern  lu  that  respect 
Plowever.  we  think  It  sufficient  to  mislead 
the  Herberts  In  respect  to  the  time  the  in- 
terest bec-arae  due.  and  that  It  was  but  fair 
and  reasonable  that  extended  negotiations 
would  follow  in  resiject  thereto.  But,  ui>ou 
the  undisputed  testimony,  Wagg  committed 
a  fraud  ut>ou  the  rights  of  the  Herberts  when 
he  procured  the  escrow  deed  from  the  bank 
and  had  it  placed  on  record  on  December  26, 
1890,  and  when  be  claimed  title  thereunder. 
Assuming  that  the  second  installment  of  In- 
terest was  due  on  October  24,  1899,  and  that 
there  was  a  default  lu  the  payment  of  the 
interest  on  December  20,  1899.  yet  under  the 
express  terms  of  the  escrow  deed  It  could  not 
be  withdrawn  and  iilaced  upon  record  until 
six  months  had  expired  from  the  date  of  the 
default  In  interest  on  October  24,  1899,  But 
even  If  he  had  a  right  to  place  the  escrow 
deed  on  record,  it  could  only  amount  to  a 
mortgage  and  as  additional  security  for  the 
payment  of  the  indebtedness  existing  be- 
tween Wagg  and  the  Herberts.  He  had  no 
right  to  (-lalm  title  thereunder,  and  be  was 
not  entitled  to  take  possession  of  the  prem- 
ises and  collect  the  rents,  etc.,  as  the  evi- 
dence clearly  establishes  In  this  case.  To 
insist  that  the  escrow  deed  was  an  absolute 
conveyance  which  divested  all  plaintiffs'  title 
and  iuterest  in  the  property,  and  to  take  pos- 
session of  the  i)roi)erty  and  collect  the  rents, 
clearly  constitute  in  equity  a  fraud  upon  the 
rights  of  the  Herberts;  and  the  taking  of 
IKisse^sion  of  the  premises,  collecting  the 
rents,  claiming  title  to  the  land,  and  the 
securing  of  the  deed  dated  May  28,  1901, 
was  not  only  taking  undue  advantage  of  the 
mortgagors,  but  was  an  unfair  and  uncon- 
scionable trans-ictlon  which  cannot  be  ui>- 
held  by  a  court  of  equity.  It  must  therefore 
follow,  as  an  Irresistible  conclusion,  that  the 
allegiitlons  In  the  petition,  of  fraud,  oppres- 
sion, undue  influence,  and  Inadequate  con- 
sideration were  fully  sustained  by  the  evi- 
dence, and  we  are  unable  to  perceive  how  the 
trial  court  could  have  reached  any  other  fair, 
just,  and  rational  conclusion  upon  the  entire 
evidence  as  disclosed  by  this  record. 

It  is  a  settled  rule  of  this  court,  and  one 
which  we  have  reiterated  and  reiterated  time 
and  again,  that  where  the  evidence  reason- 
ably sustains  the  flndiug  and  judgment  of  the 
court,  or  whore  the  evidence  Is  conflicting.  It 
will  not  be  disturbed  by  tills  court.  The  law 
of  this  case  Is  so  well  settled  by  the  authori- 
ties that  we  deem  it  necessary  to  refer  to  on- 
ly a  few  of  the  leading  cases,  which  we  re- 
gard as  i)eculiarly  ai>pUcable  to  the  facts  of 
this  case  and  as  decisive  of  every  question 
arising  herein.  The  leading  decision  on  this 
<-lass  of  cases  Is  Russell  v.  Southard,  12 
How.  1.39.  13  L.  Ed.  927.  decided  by  the 
Supreme  Court  of  the  United  States  as 
early  as  18.">1.  In  this  case  It  was  held  that: 
"To  Insist  ou  what  was  reall; 
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as  a  sale,  Is  In  equity  a  fraud,  which  can- 
not be  successfully  practiced,  under  the  shel- 
ter of  any  written  papers,  however  precise 
and  complete  they  may  appear  to  be.  In 
Conway  v.  Alexander,  7  Cranch  (TJ.  S.)  2.38, 
3  L.  Ed.  321,  Chief  Justice  Marshall  snys: 
'Having  made  these  observations  on  the  deed 
Itself,  the  court  will  proceed  to  examine  those 
extrinsic  circumstances,  which  are  to  deter- 
mine whether  it  was  a  sale  or  a  mortgage.' 
And  In  Morris  v.  Nixon,  1  How.  (XT.  S.)  126, 
11  U  Ed.  C9,  It  Is  stated:  The  charge 
against  Nixon  Is,  substantially,  a  fraudulent 
attempt  to  convert  that  Into  an  absolute  sale, 
which  was  originally  meant  to  be  a  security 
for  a  loan.  It  Is  In  this  view  of  the  case 
that  the  evidence  Is  admitted  to  ascertain  the 
truth  of  the  transaction,  though  the  deed  be 
absolute  on  Its  face.'  These  views  are  sup- 
ported by  many  authorities.  Maxwell  v. 
Montacute,  Precedents  In  Ch.  526;  Dixon  v. 
Parker,  2  Ves.  Sen.  225;   Prince  v.  Beardcn, 

1  A.  K.  Marsh.  (Ky.)  170;   Oldham  v.  Halley, 

2  J.  J.  Marsh.  (Ky.)  114;  Whittlck  v.  Kane, 
1  Paige  (N.  T.)  202;  Taylor  v.  Luther,  2 
Sumn.  (U.  S.)  232,  Fed.  C.ns.  No.  13,796;  Flagg 
V.  Mann,  2  Sumn.  fC.  S.)  5.38.  Fed.  Cas.  No.  4,- 
847 ;  Overton  v.  BIgelow,  3  Yerg.  (Tenn.)  513 ; 
Bralnerd  v.  Bralnerd,  15  Conn.  575 ;  Wright 
V.  Bates,  13  Vt.  341;  Mclntyre  v.  Humphreys, 
1  Ho«r.  Ch.  (N.  T.)  31;  4  Kent,  143,  note  A; 
and  2  Greenl.  Cruise,  83,  note."  And  again 
in  this  case  it  Is  stated:  "But  the  Inquiry 
still  remains:  What  amounts  to  an  allega- 
tion of  fraud,  or  of  some  vice  In  the  con- 
sideration? And  It  Is  the  doctrine  of  this 
court  that  when  It  Is  alleged  and  proved  that 
a  loan  on  security  was  really  Intended,  and 
the  defendant  sets  up  the  loan  as  a  payment 
of  purchase  money,  and  the  conveyance  as  a 
sale,  both  fraud  and  vice  in  the  considera- 
tion are  suflBclently  averred  and  proved  to 
require  a  court  of  equity  to  hold  the  trans- 
action to  be  a  mortgage;  and  we  know  of 
no  court  which  has  stated  this  doctrine  with 
more  distinctness  than  the  Court  of  Apjwals 
of  the  state  of  Kentucky.  In  Edrlngton  v. 
Harper,  3  J.  3.  Marsh.  33r>,  20  Am.  Dec.  145, 
that  court  declared:  'The  fact  that  the  real 
transaction  between  the  parties  was  a  bor- 
rowing and  lending  will,  whenever  or  how- 
ever It  may  appear,  show  that  a  deed  abso- 
lute on  Its  face  was  Intended  as  a  security 
for  money;  and  whenever  It  can  be  ascer- 
tained  to  be  a  security  for  money,  It  Is  only 
a  mortgage,  however  artfully  it  may  be  dis- 
guised.' "  Upon  the  question  of  considera- 
tion, this  doctrine  is  announced  In  this  opin- 
ion: "In  examining  this  question,  It  is  of 
great  Importance  to  In(iulre  whether  tlie  con- 
sideration was  adequate  to  Induce  a  sale. 
When  no  fraud  Is  practiced,  and  no  Ineqitl- 
table  advantages  taken  of  pressing  wants, 
owners  of  property  do  not  sell  It  for  a  con- 
sideration manifestly  Inadequate,  and  there- 
fore, in  the  cases  on  this  subject,  great  stress 
la  Justly  laid  upon  the  fact  that  what  Is  al- 
leged to  have  been  the  price  bore  no  propor- 


tion to  the  value  of  the  thing  said  to  have 
been  sold.  Conway  v.  Alexander,  7  Cranch 
(tr.  S.)  241,  S  L.  Ed.  321 ;  Morris  v.  Nixon,  1 
How.  (U.  S.)  126,  11  li.  Ed.  69;  Vemon  v. 
Bethell,  2  Eden,  110;  Oldham  v.  Hnlley,  2 
J.  J.  Marsh.  (Ky.)  114 ;  Edrlngton  v.  Harper, 
3  J.  J.  Marsh.  (Ky.)  354."  Upon  the  ques- 
tion of  assent  to  the  sale,  the  learned  court 
says:  "It  Is  true,  Russell  must  have  given 
his  assent  to  this  form  of  the  memorandum; 
but  the  distress  for  money  under  which  he 
then  was  places  him  in  the  same  condition 
as  other  borrowers.  In  numerous  cases  re- 
ported In  the  books,  who  have  submitted  to 
the  dictation  of  the  lender  under  the  pressure 
of  their  wants,  and  a  court  of  equity  does  not 
consider  a  consent,  thus  obtained,  to  be  suffi- 
cient to  fls  the  rights  of  the  parties.  'Neces- 
sitous men,'  says  the  Iiord  Chancellor,  in 
Vernon  v.  Bethell,  2  Eden,  113,  'are  not,  truly 
speaking,  free  men;  but,  to  answer  a  pres- 
ent emergency,  will  submit  to  any  terms  that 
the  crafty  may  impose  upon  them.' "  In 
conclusion,  tlie  learned  court  says:  "The 
conclusion  at  which  we  have  arrived  on  this 
part  of  the  case  Is  that  the  transaction  was. 
In  substance,  a  loan  of  money  upon  the  se- 
curity of  the  farm,  and,  being  so,  a  court 
of  equity  Is  bound  to  look  through  the  forms 
In  which  the  contrivance  of  the  lender  has 
enveloped  it,  and  declare  the  conveyance  of 
the  land  to  be  a  mortgage."  And  again,  in 
speaking  of  the  rights  of  the  mortgagee  with 
reference  to  the  extinguishment  of  the  equity 
of  redemption  of  the  mortgagor,  the  court 
says:  "A  mortgagee  in  possession  may  take 
a  release  of  equity  of  redemption.  Hicks  v. 
Cook.  4  Dow,  P.  C.  16;  Hicks  v.  Hicks  et  al., 
5  Gill  &  J.  (Md.)  85.  But  such  a  transac- 
tion Is  to  be  scrutinized,  to  see  whether  any 
undue  advantage  has  been  taken  of  the  mort- 
gagor. Especially  Is  tills  necessary  when  the 
mortgagee.  In  the  Inception  and  throughout 
the  whole  conduct  of  the  business,  has  shown 
himself  ready  and  skillful  to  take  advantage 
of  the  necessities  of  the  borrower.  Strong 
language  Is  used  In  some  of  the  cases  on  this 
subject.  It  was  declared  by  Lord  Redesdale, 
In  Webb  v.  Rorke.  2  Sch.  &  Lef.  673,  that: 
'Courts  view  transactions  of  that  sort  be- 
tween mortgagor  and  mortgagee  with  con- 
siderable Jealousy,  and  will  set  aside  sales 
of  the  equity  of  redemption,  where,  by  the 
Influence  of  his  Incumbrance,  the  mortgagee 
has  purchased  for  less  than  others  would 
have  given.'  And  Chancellor  Kent.  In  Hold- 
rldge  V.  Gillespie.  2  Johns.  Ch.  (N.  T.)  34. 
says:  'The  fairness  and  the  value  must  dis- 
tinctly appear.'  Wrlxon  v.  Cotter,  1  RIdg. 
295:  St.  John  v.  Turner,  2  Vem.  418.  But 
strong  expressions,  used  with  reference  to  the 
particular  facts  under  consideration,  how- 
ever often  repeated  by  subsequent  writers, 
cannot  safely  be  taken  as  fixing  an  abstract 
rule.  We  think  that,  inasmuch  as  the  mort- 
gagee in  possession  may  exercise  an  undue 
Influence  over  the  mortgagor,  especially  if  the 
latter  be  In  needy  circumstances,  thOflil'C 
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chase  by  the  former  of  the  eqnlty  of  redemp- 
tion is  to  be  carefully  scrutinized,  when 
fraud  is  charged;  and  that  only  construc- 
tive fraud,  or  an  unconscientious  advantage 
which  ought  not  to  be  retained,  need  he 
shown,  to  avoid  such  a  purchase." 

It  will  thus  be  seen  that  it  Is  not  necessary 
to  establish  actual  fraud,  but  only  construc- 
tive fraud,  and  that  an  unconscientious  ad- 
vantage was  taken  of  the  borrower.  We 
think  that  in  this  case  the  evidence  not  only 
clearly  proves  constructive  fraud,  but  it  also 
clearly  proves  actual  fraud,  oppression,  un- 
due influence,  and  unconscientious  advan- 
tage, and  in  addition  thereto  inadequate  con- 
sideration. But  the  plaintiff  in  error,  on 
page  51  of  his  brief,  makes  the  following  re- 
markable statement:  "But  the  claim  of 
plaintiff  in  error  was  right,  as  a  matter  of 
law,  or  else  the  Supreme  Court  of  California, 
on  a  statute  identical  with  ours,  did  not 
know  the  rights  It  was  attempting  to  adjudi- 
cate in  Bradbury  v.  Davenport  et  al.,  120 
Cal.  152,  52  Pac.  301."  We  have  examined 
this  authority,  and  an  examination  of  the 
same  discloses  the  following  sentence,  im- 
mediately following  the  quotation  In  the 
brief  of  counsel  for  plaintiff  in  error:  "But, 
under  the  facts  found,  we  are  unable  to  per- 
ceive wherein  the  transaction  Is  to  be  dis- 
tinguished in  any  material  respect  from  that 
sustained  in  Watson  v.  Edwards,  105  Cal. 
70,  75,  38  Pac.  527,  and  in  McDonald  v.  Huff, 
77  Cal.  279,  19  Pac.  491),  nor.  In  fact,  why  the 
question  is  not  In  effect  concluded  by  what 
is  said  on  the  same  subject  on  the  former 
appeal.  Bradbury  v.  Davenport,  114  Cal. 
593,  40  Pac.  1002,  55  Am.  St.  Rep.  92.  In 
Watson  V.  Edwards  It  was  held  that  section 
2889  of  the  Clyil  Code  of  California  does  not 
affect  or  refer  to  a  subsequent  contract  be- 
tween the  mortgagor  and  mortgagee  in  re- 
spect to  the  title  to  the  mortgaged  premises, 
and  It  is  said:  'A  mortgagor  may  sell  and 
convey  all  his  right  and  interest  in  the  mort- 
gaged premises  to  the  mortgagee,  wliere  the 
transaction  is  fair,  honcM,  and  without  fraud, 
and  where  no  viicnnsciuuahle  advantage  has 
hcen  taken  of  his  position  by  the  mort- 
(lagce.' "  The  Italics  are  ours.  We  concxir 
with  this  doctrine  announced  by  the  Cali- 
fornia court,  whicli  counsel  states  is  based 
upon  a  statute  Identical  witli  ours.  It  will 
thus  be  seen  that  the  doctrine  announced  by 
the  California  courts  is  in  full  harmony  with 
the  doctrine  announced  by  the  Supreme  Court 
of  the  United  States  in  the  ease  of  Itussoll  v. 
Southard,  supra,  and  In  harmony  with  the 
views  therein  stated.  It  holds,  as  all  the 
courts  hold,  that  a  mortgagee  may  pnn^hase 
from  the  mortgagor  if  the  transaction  is  fair, 
honest,  and  witliout  fraud  or  undue  influence, 
and  wliere  no  inicouscionablo  advantage  is 
taken  by  virtue  of  tlie  relation  existing  be- 
tween the  morlgagor  and  mortgagee.  But 
upon  the  issue  of  fraud,  undue  influence,  and 
unconscionable  advantage,  the  trial  court 
found  the  issues  in  favor  of  the  X'hiintiff  and 


against  the  defendant,  and  such  finding  and 
judgment  of  the  court  upon  the  evidence  ad- 
duced Is  conchisive  upon  this  court;  there 
being  ample  evidence  to  sustain  such  finding 
and  judgment 

In  Vance  v.  Anderson,  113  CaL  532,  45  Pac. 
818,  the  Supreme  Court  of  California  has 
stated  the  doctrine  as  follows:  "A  deed  ab- 
solute on  its  face  may  be  shown  by  parol  to 
be  Intended  as  a  mortgage.  It  may  be  stated 
as  a  general  proiKisition  that  in  this  state, 
at  least,  every  conveyance  of  real  property 
made  as  security  for  the  performance  of  an 
obligation  is  in  equity  a  mortgage,  irrespec- 
tive of  the  form  in  which  It  is  made.  Equity 
looks  beyond  the  mere  form  In  which  the 
transaction  is  clothed,  and  shapes  its  relief 
In  such  way  as  to  carry  out  the  true  intent 
of  the  parties  to  the  agreement;  and  to  this 
and  all  the  facts  and  circumstances  of  the 
transaction,  the  conduct  of  the  parties  there- 
to, and  their  declarations  against  their  own 
interests,  their  relations  to  one  another  and 
to  the  subject-matter,  are  subjects  for  con- 
sideration. Campbell  v.  Freeman,  99  Cal. 
540,  34  Pac.  113;  Pierce  v.  Robinson,  13  Cal. 
110;  Locke  v.  Moulton,  90  Cal.  21,  30  Paa 
957;  Boss  v.  Bruisie,  04  Cal.  245,  30  Pac. 
811;  Taylor  v.  McLaiu,  64  Cal.  513,  2  Pac 
399." 

In  Bradbury  v.  Davenport  et  al.,  114  Cal. 
593,  40  Pac.  1002,  55  Am.  St.  Rep.  92,  on  ap- 
peal to  the  Supreme  Court  of  California  for 
the  first  time,  the  following  doctrine  is  an- 
nouncetl:  "A  conveyance  of  the  mortgaged 
premises  by  the  mortgagor  to  the  mortgagee, 
by  delivery  of  deed  in  escrow,  to  be  delivered 
In  case  of  the  nonpayment  of  the  mortgage 
deed  within  a  certain  time,  will  be  set  aside 
where  the  proi)erty  is  of  double  the  value  of 
the  iudelitedness."  The  plaintiff's  evidence 
in  this  ease  discloses  that  the  value  of  the 
property  at  the  time  the  last  deed  was  ex- 
ecuted on  May  2S,  1901,  was  at  least  three 
or  four  times  the  value  of  the  total  indebted- 
ness of  tlie  mortgagor.  And  further  in  the 
same  opinion  it  is  stated:  "In  relation  to 
such  subsequent  agreement,  Jones,  in  his  val- 
uable work  on  mortgages  (section  251),  says: 
'A  subsequent  aKi-ecmeut  that  what  was  orig- 
inally a  mortgage  shall  be  regarded  as  an 
ab.-<olute  conveyance  is  open  to  the  same  ob- 
jection— that  is,  the  objection  to  such  agree- 
ment In  the  mortgage  itself — and  will  not  be 
sustained  unless  fairly  made,  and  no  undue 
advantage  is  taken  by  the  creditor.  The  bur- 
den is  therefore  uitou  the  creditor  to  show 
that  the  right  of  redemption  was  given  up 
deliberately,  and  for  an  adequate  considera- 
tion.' In  supitort  of  this  proposition,  the 
author  cites,  among  many  otlier  cases.  Villa 
V.  Rodriguez.  12  Wall.  (U.  S.)  323,  20  L.  E<U 
40(>,  from  which  we  quote  the  following  pas- 
sage: 'The  law  uiK>n  the  subject  of  the  right 
to  redeem,  where  the  mortgagor  has  c-ou- 
veyed  to  tlie  mortgagee  the  e<iuity  of  re- 
demption, is  well  settled.  It  is  characterized 
by  a  jealous  and  salutary  polKy.    Priucix)lcs 
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almost  as  stern  are  applied  as  those  -which 
govern  where  a  sale  by  a  cestui  que  trust  to 
his  trustee  Is  dra-mi  In  question.  To  give 
validity  to  such  a  sale  by  a  mortgagor,  It 
must  be  shown  that  the  conduct  of  the  mort- 
gagee was,  In  all  things,  fair  and  frank,  and 
that  he  paid  for  the  proiwrty  what  it  was 
worth,  ne  must  hold  out  no  delusive  hopes. 
lie  must  exercise  no  undue  Influence.  He 
must  take  no  advantage  of  the  fears  and 
l>overty  of  the  other  party.  Any  Indirection 
or  obliquity  of  conduct  is  fatal  to  his  title. 
Every  doubt  will  be  resolved  against  him. 
Where  confidential  relations  and  the  means 
of  oppression  exist,  the  scrutiny  is  severer 
than  In  cases  of  a  different  character.  The 
form  of  the  Instruments  employed  Is  imma- 
terial. That  the  mortgagor  knowingly  sur- 
rendered and  never  Intended  to  reclaim  is  of 
no  consequence.  If  there  Is  vice  In  the  trans- 
action, the  law,  while  It  will  secure  to  the 
mortgagee  his  debt,  with  Interest,  will  com- 
pel him  to  give  back  that  which  he  has  taken 
with  unclean  hands.  Public  policy,  sotmd 
morals,  and  the  protection  due  to  those  whose 
property  Is  thus  Involved,  require  that  such 
should  be  the  law.' "  The  Supreme  Court  of 
California  also  quotes  with  approval  the 
doctrine  announced  in  Russell  v.  Southard, 
supra. 

But  It  Is  contended  by  the  plaintiff  In  er- 
ror that  the  plaintiffs  were  guilty  of  laches. 
There  Is  no  merit  to  this  contention.  This 
suit  was  commenced  In  the  district  court  on 
June  12,  1903,  about  two  years  after  the  ex- 
ecution of  the  last  deed  dated  May  28,  1901. 
The  note  evidencing  the  indebtedness  was 
dated  October  24,  1898,  and  the  mortgage  and 
escrow  deed  securing  the  payment  of  the 
same  were  executed  at  the  same  time.  The 
escrow  deed  of  October  24,  1898,  contains  the 
following  stipulation:  "This  deed  Is  given 
to  be  held  in  escrow  as  additional  security 
to  grantee  for  loan  of  $1,000  this  day  loaned 
to  the  grantors,  and  for  which  they  have  this 
day  given  the  grantee  a  mortgage  on  the  same 
land."  In  Russell  v.  Southard,  supra,  this 
same  question  was  ralseil,  and  the  court  in 
that  case  said :  "This  bill  was  filed  after  the 
lapse  of  19  years  and  8  months  from  the  time 
the  loan  became  payable.  James  Southard, 
the  original  mortgagee,  had  then  been  dead 
many  years.  More  than  1(3  years  had  elapsed 
since  the  defeasance  was  surrendered;  and 
though  we  are  satisfied  Russell  was  under 
great  embarrassments,  and  though  we  are  of 
opinion  he  himself  believed  his  right  to  re- 
deem was  probably  extinguished  by  the  terms* 
of  the  defeasance,  and  its  surrender,  yet 
his  neglect  to  look  into  and  assert  his  rights 
must  not  be  allowed  to  subject  the  defend- 
ants to  the  risk  of  Injustice."  So  we  think 
that,  under  the  evidence  and  circumstances 
of  this  case,  it  would  be  unequitable  and  un- 
just for  the  court  to  hold  that  the  plaintiff 
was  guilty  of  such  laches  as  would  preclude 
her  from  maintaining  this  action. 

What,  then,  is  the  status  of  the  plaintiff  in 


error  and  the  defendant  in  error?  The  an- 
swer to  this  question  we  think  Is  clear.  It  Is 
that  of  borrower  and  lender,  of  debtor  and 
creditor,  mortgagor  and  mortgagee  In  iws- 
sesslon.  Equitable  principles  must  control  a 
full  and  complete  settlement  of  the  rights  of 
the  parties  to  this  action.  Wagg  Is  entitled 
to  be  paid  for  the  principal  indebtedness,  to- 
gether with  Interest  at  the  rate  specified  in 
the  note  and  mortgage,  for  all  taxes,  assess- 
ments, and  other  proper  charges  and  expenses 
necessary  for  the  management  and  protec- 
tion of  the  estate,  and  he  is  responsible  to 
Mrs.  Herbert  for  rents  and  profits  to  be  ap- 
plied upon  the  Indebtedness.  And  the  rights 
of  all  subsequent  purchasers  in  good  faith 
for  a  valuable  consideration,  without  notice 
of  the  rights  of  the  defendants  in  error, 
should  be  fully  protected  according  to  rec- 
ognized principles  of  equity.  Romig  v.  Gil- 
lett,  187  U.  S.  Ill,  23  Sup.  Ct.  40,  47  L.  Ed. 
97;  Gillett  v.  Romlg  et  al.,  17  Okl.  324,  87 
Pac.  32.1. 

But  It  is  contended  by  the  plaintiff  in  er- 
ror that  Mrs.  Herbert  is  estopped  from  claim- 
ing or  setting  up  an  Interest  in  the  property 
adverse  to  Wagg.  The  doctrine  of  estoppel 
has  no  application  to  this  ease,  under  the 
well-settled  doctrine  that  a  party  cannot  take 
advantage  of  his  own  wrong.  In  volume  2, 
§  917,  of  Pomeroy's  Equity  Jurlapnidence.  it 
is  said:  "Promptness.  Delay  Through  Ignor- 
ance of  the  Fraud.  The  moat  Important  prac- 
tical consequence  of  the  two  principles  above 
mentioned  Is  the  requisite  of  promptness. 
The  injured  party  must  assert  his  remedial 
rights  with  diligence  and  without  delay,  up- 
on becoming  aware  of  fraud.  After  he  has 
obtained  knowledge  of  the  fraud,  or  has 
been  informed  of  facts  and  circumstances 
from  which  such  knowledge  would  be  Im- 
puted to  him,  a  delay  in  Instituting  Judicial 
proceedings  for  relief,  although  for  a  less 
period  than  that  prescribed  by  the  statute  of 
limitations,  may  be,  and  generally  will  be, 
regarded  as  an  acquiescence,  and  this  may 
be,  and  generally  will  be,  a  bar  to  any  equi- 
table remedy.  To  this  rule  there  is  one  limi- 
tation. It  applies  only  when  the  fraud  Is 
known,  or  ought  to  have  been  known.  No 
lapse  of  time,  no  delay  In  bringing  a  suit, 
however  long,  will  defeat  the  remedy,  pro- 
vided the  Injured  party  was,  during  all  this 
Interval,  Ignorant  of  the  fraud.  The  duty 
to  commence  proceedings  can  arise  only  upon 
his  discovery  of  the  fraud,  and  the  possible 
effect  of  his  laches  will  begin  to  operate  only 
from  that  time."  And  in  section  918  of  the 
same  work  it  is  said:  "Persons  against 
Whom  Relief  Is  Granted.  The  remedy  which 
equity  gives  to  the  defrauded  person  is  most 
extensive.  It  reaches  all  those  who  wei-e 
actually  concerned  in  the  fraud,  all  who 
directly  and  knowingly  participated  In  its 
fruits,  and  all  those  who  derive  title  from 
them  voluntarily  or  with  notice.  'A  court  of 
equity  will  wrest  property  fraudulently  ac- 
quired, not  only  from  the  perpetrator  of  tlie 
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fraud,  but,  to  use  Lord  Oottenhaiu's  language, 
from  hia  children  and  bis  cliildren's  children, 
or,  as  elsewhere  said,  from  any  persons 
amongst  whom  be  may  bare  parceled  out  the 
fruits  of  his  fraud.'  "  In  discussing  the  ques- 
tion of  acquiescence  and  lapse  of  time,  Mr. 
Pomeroy,  In  section  965,  lays  down  the  fol- 
lowing doctrine:  "A  second  mode  by  which 
the  remedial  right  may  be  destroyed,  and  the 
transaction  rendered  unimpeachable,  is  ac- 
quiescence. The  term  'acquiescence'  is  some- 
times used  improperly.  It  differs  from  con- 
firmation on  the  one  side,  and  from  mere 
delay  on  the  other.  While  confirmation  im- 
plies a  deliberate  act,  intended  to  renew  and 
ratify  a  transaction  known  to  be  voidable, 
acquiescence  is  some  act,  not  deliberately  in- 
tended to  ratify  a  former  transaction  known 
to  be  Toidable,  but  recognizing  the  transac- 
tion as  existing  and  intended,  in  some  ex- 
tent at  least,  to  carry  it  into  effect,  and  to 
obtain  or  claim  the  benefits  resulting  from 
it  The  theory  of  the  doctrine  Is  that  a 
party,  haying  thus  recognized  a  contract  as 
existing,  and  having  done  something  to  carry 
it  into  effect  and  to  obtain  or  claim  its  bene- 
fits, although  perhaps  only  to  a  partial  ex- 
tent, and  having  thus  taken  his  chances, 
cannot  afterwards  be  suffered  to  repudiate 
the  transaction  and  allege  its  voidable  nature. 
It  follows  that  mere  delay,  mere  suffering 
time  to  elapse  without  doing  auytbing,  is  not 
acquiescence,  although  it  may  be,  and  often 
is,  strong  evidence  of  an  acquiescence;  and 
it  may  be,  and  often  is,  a  distinct  ground 
for  refusing  equitable  relief,  either  affirma- 
tive or  defensive.  In  acquiescence  is  thus  a 
recognition  of  and  consent  to  the  contract  or 
other  transaction  os  existing;  the  requisites 
to  its  being  effective  as  a  bar  are  knowledge 
or  notice  of  the  transaction  itself,  knowledge 
of  the  party's  own  rights,  absence  of  all 
undue  Influence  or  restraint,  and  consequent 
freedom  of  action.  A  conscious  intention  to 
ratify  the  transaction,  bowever,  is  not  an 
essential  element.  When  a  party  with  full 
knowledge,  or  at  least  with  sufficient  notice 
or  means  of  knowledge,  of  his  rights,  and 
of  all  the  material  facts,  freely  does  what 
amounts  to  a  recognition  of  the  transaction 
as  existing,  or  acts  in  a  manner  inconsistent 
with  Its  repudiation,  or  lies  by  for  a  con- 
siderable time  and  knowingly  permits  the 
other  party  to  deal  with  the  subject-matter 
under  the  belief  that  the  transaction  has 
been  recognized,  or  freely  abstains  for  a  con- 
siderable length  of  time  from  impeaching 
it,  so  that  the  other  party  Is  thereby  rea- 
sonably induced  to  suppose  that  it  is  recog- 
nized, there  Is  acquiescence,  and  the  trans- 
action, although  originally  impeachable,  be- 
comes unimpeachable  in  equity." 

It  will  thus  be  seen  that  the  question  of 
laches,  acquiescence,  and  estoppel  are  depend- 
ent upon  Its  own  circumstances,  and  whether 
they  must  exist  we  must  determine  that  ques- 
tion from  all  the  facts  and  circumstances 
involved  in  the  controveraty ;  and,  again,  up- 


on this  Issue  the  eourt  having  found  in  favor 
of  the  plaintiffs  and  against  the  defendant, 
and  such  finding  being  sustained  by  sufficient 
evidence  and  in  harmony  with  the  settled 
doctrines  of  equity  Jurisprudence,  such  find- 
ings of  fact  are  conclusive  upon  this  court. 
Nor  do  we  think  there  was  any  error  In 
admitting  or  excluding  any  material  or 
competent  testimony  in  the  course  of  the 
trial.  If  it  was  error  to  admit  the  memoran- 
dum on  page  58  of  the  record,  it  was  clearly 
harmless,  and  could  not  have  affected  the 
result  of  this  case,  and  It  is  to  be  presumed 
that  the  court  sitting  as  a  chancellor,  only 
considered  material,  competent,  and  relevant 
testimony  in  making  up  its  findings  and  ren- 
dering the  decree  in  this  case.  Nor  was 
there  any  error  in  rendering  the  decree  in 
the  case. 

It  follows  that  the  eourt,  upon  the  evi- 
dence and  laws  of  this  case,  rightfully  found 
the  issues  in  favor  of  the  plaintiffs  and 
against  the  defendant,  and  decreeing  that 
the  deed  executed  on  May  28,  1901,  was  a 
mortgage. 

The  Judgment  of  the  district  court  of  Paw- 
nee county  is  affirmed.  All  the  Justices  con- 
cur, except  BURFORD,  C.  J.,  who  tried  the 
cause  below,  not  sitting,  and  PANCOAST 
and  GARBER,  JJ.,  absent 


BRUMMETT  v.  GLEASON  et  a1. 
(Supreme  Court  of  Washington.    Nov.  1,  1907.) 

Appeal  —   Considebimq     Cojipiaint     as 

Amended. 

The  complaint  not  having  been  demurred  to, 
it  will,  on  appeal,  against  objection  that  it 
does  not  state  a  cauae  of  action,  be  considered  as 
amended,  if  need  be,  to  conform  to  the  facts 
proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  Vi  3621,  3C22.1 

Appeal  from  Superior  Court,  Ohehalls  Coun- 
ty ;  Mason  Irwin,  Judge. 

Action  by  H.  M.  Brummett  against  M.  J. 
Gleason  and  another.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

B.  G.  Cheney,  for  appellants.  W.  H.  Abel, 
for  respondent 

RUDKIN,  J.  This  action  was  brought 
to  declare  a  trust  In  real  property.  The  com- 
plaint alleged  that  the  plaintiff  conveyed 
the  property  to  the  defendant  Gleason,  with- 
out consideration,  and  in  trust  for  the  sole 
use  and  benefit  of  the  plaintiff,  with  the  un- 
derstanding that  the  plaintiff  should  remain 
in  possession  thereof;  that  the  plaintiff  did 
remain  in  the  actual,  open,  notorious,  and 
exclusive  possession  of  the  property ;  that  the 
defendant  Gleason  agreed  to  reconvey  the 
property  to  the  plaintiff  on  demand ;  that  he 
has  failed  and  refused  so  to  do ;  and  other  al- 
legations not  deemed  material  here.  The  an- 
swer admitted  the  conveyance  to  the  defend- 
ant Gleason,  but  averred  that  the  conveyance 
was  for  a  valuable  consideration,  and  was  al>- 
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fjnlnte  In  fact,  as  well  as  In  form.  The  court 
?)elo\v  found  that  the  conveyance  was  In- 
tended OS  a  niortgaBe  to  secure  cortahi  ad- 
vances to  be  niade  by  the  defendant  Gleuson, 
and  money  borrowed  and  to  be  borrowed  by 
the  defendant  Gleason  for  the  use  of  the 
plaintiff,  and  entered  a  decree  adjusting  the 
equity  of  the  iwrtles  upon  the  mortgage  the- 
ory. From  that  decree  the  present  appeal  Is 
prosecuted. 

It  is  first  contended  by  the  api)ellant  that 
the  complaint  did  not  state  facts  sufflclent  to 
constitnte  a  cause  of  action.  However  this 
may  be,  no  demurrer  was  Interposed  to  the 
complaint,  and  it  Is  our  duty  at  this  time  to 
consider  the  complaint  amended.  If  need  be, 
to  conform  to  the  facts  proved  on  the  trial. 
Richardson  v.  Moore,  30  Wnsh.  40<>,  71  Pac. 
18:  Irby  t.  Phillips,  40  Wash.  CIS,  82  Pac. 
931.  It  appears  clearly  and  satisfactorily 
from  the  testimony  that  the  conveyance  was 
Intended  as  a  mortgage,  as  found  by  the 
court,  and  that  the  appellant  has  grossly 
abused  the  trust  confided  In  him. 

The  findings  as  to  the  purpose  of  the  con- 
veyance and  in  the  matter  of  the  accounting 
between  the  parties  are  amply  sustained  by 
the  testimony;  the  legal  conclusions  follow 
from  the  findings  as  u  matter  of  course,  and 
the  Judgment  is  accordingly  Affirmed. 

HADI/ET,  C.  J.,  and  FHLLERTON,  CROW, 
MOUNT,  ROOT,  and  DUNBAR,  JJ.,  concur. 


SEYMOUR   v.   LA    FURGEY. 
(Supreme  Ck>urt  of  Washington.    Nov.  1,  1907.) 

1.  Vekuk — Action  on  Looqing  Contract  — 
liOCAL,  Actions. 

An  action  on  a  contract  for  the  removal  of 
standing  timber  Is  local  in  character,  and  mnxt 
be  brought  in  the  connty  where  the  land  is  sit- 
uated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  48,  Venue,  H  4-7.] 

2.  Injunctions   —    Injunctions    Pendente 
Lite— Discretion  of  Court. 

The  granting  of  an  injunction  pendente  lite 
rests  largely  in  the  discretion  of  the  trial  court. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  i  301.] 

Appeal  from  Superior  Court,  Mason  Connty; 
O.  V.  Linn,  Judge. 

Action  by  William  W.  Seymour  against 
G.  A.  La  Furgey.  From  a  Judgment  for 
plaintiff,  defendant  api)eals.    Affirmed. 

Eugene  Carr  and  N.  Soderberg,  for  appel- 
lant    Frank  D.  Nash,  for  respondent. 

ROOT,  X  This  is  an  appeal  from  an  order 
granting  an  injunction  pendente  lite  against 
appellant's  removing  timber  or  property  from 
certain  premises.  Appellant  and  resi>oudent 
entered  Into  a  contract,  whereby  appellant 
purchased  and  agreed  to  remove  certain  stand- 
hig  timber  from  respondent's  land  situated  in 
Mason  county,  and  respondent  permitted  ap- 


pellant to  use  a  logging  outfit  situate  upon 
said  premises.  Kesjwndent,  in  his  complaint, 
alleged  that  the  defendant  had  violated  the 
terms  of  the  contract  In  many  particulars,  and 
brouglit  his  action  to  have  said  contract  de- 
teriulued  to  be  at  an  end,  and  for  possession 
of  the  premises  and  proi)erty  leased  by  said 
<x)ntrHct.  Appellant  appeared  with  a  de- 
murrer and  au  affidavit  and  motion  for  change 
of  venue  to  Pierce  county,  setting  forth  that* 
he  was  a  resident  of  that  county.  The  trial 
court  denied  his  motion,  and  this  ruling 
is  alleged  as  error.  Subsequently  another 
motion  for  a  change  of  venue  was  made,  upon 
the  ground  that  most  of  the  witnesses  lived 
In  Pierce  county,  and  that  for  this  and  other 
reasons  it  would  be  much  more  convenient 
and  less  expensive  to  have  the  trial  In  said 
county.    This  motion  was  also  denied. 

It  is  urged  by  appellant  that  this  is  a 
transitory  action,  and  consequently  uot  neces- 
sary to  be  tried  in  the  county  where  the 
property  is  situated.  We  do  not  think  tliis 
contention  can  be  upheld.  Logging  contracts 
of  this  character  certainly  affect  very  mate- 
rially the  lands  upon  which  the  timber  is 
growing.  They  contemplate  that  the  person 
removing  the  timber  must  take  possession  of 
the  land  and  use  It  while  cutting  and  taking 
off  such  timber.  It  Is  the  policy  of  our  law 
that  all  transactions  affecting  the  title  to 
real  estate  shall  be  matters  of  record  In  the 
county  where  such  real  estate  is  situated,  so 
that  any  one  concerned  therewith  may  be 
Informed  as  to  the  condition  of  Its  title  by 
an  examination  of  the  public  records  In  such 
<-ounty.  We  think  that  tills  contract  affected 
the  title  to  and  interests  in  these  lands  in 
such  a  manner  as  to  make  an  action  for  its 
forfeiture  local  in  its  character.  Consequent- 
ly the  action  could  be  properly  brought  and 
tried  In  Mason  county. 

As  to  the  equities  upon  which  the  motion 
for  temporary  injunction  was  granted,  there 
was  considerable  conflict  in  the  contentions  of 
the  respective  parties.  We  think,  however, 
that  the  showing  made  by  the  plaintiff  was 
sufflclent  to  justify  the  trial  court  in  making 
the  order  which  it  did.  The  statutes  allow 
the  trial  court  In  cases  of  this  kind  much  dis- 
cretion in  the  matter  of  protecting  the  rights 
of  all  parties  concerned  during  the  pendency 
of  an  action.  If  the  contentious  of  the  re- 
spondent as  to  the  conduct  of  the  appellant 
were  true,  such  a  restraining  order  was  cer- 
tainly necessary  to  protect  and  save  the  prop- 
erty from  waste  and  himself  from  serious 
loss.  If  these  complaints  should  be  found 
to  be  without  cause,  proper  reparation  could 
be  made  In  the  final  disposition  of  the  case, 
or  otherwise. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  trial  court  Is  affirmed. 

HADLEY,  C.  X,  and  RUDKIN,  FULLER. 
TON,  DUNBAR,  CROW,  and  MOUNT,  JX, 
concur. 
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MART  51.   MILLER  &  SONS  v.  DANIELS 

et  al. 
(Supreme  Court  of  Washington.    Oct.  29,  1907.) 

Taxation— Tax  Deedo— Dkscription. 

An  answer  that  by  ceiiain  fax  proceedings 
the  ])roi)erty  was  conves-ed  to  defendants,  de- 
tiiTibed  as  "2.5  A.  in  Sec.  14  Tw)).  20  Range  3, 
Acres  2o,  year,  1894,"  is  no  defense  to  an  ac- 
tion to  recover  tlie  proi>erty,  since  a  description 
which  merely  designates  the  land  conveyed  as 
a  iMirtion  of  the  larger  tract,  without  greater 
certainty  as  to  the  identity  of  the  particular 
part  conveyed,  is  fatally  detective. 

lEd.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  45,  Taxation,  JJ  1019-1522.] 

Ai)i)eal  from  Superior  Court,  Mason  Coun- 
ty; Lliin,  Judge. 

Action  to  recover  real  estate  by  Mary  M. 
Millur  &  Sons  against  T.  W.  Daniels  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiff appeals.    Reversed,  with  directions. 

L.  R.  Byrne  and  Blaine,  Tucker  &  Ilyland, 
for  appellant.  Richardson  &  Wright,  for  re- 
spondents. 

RUDKIX,  J.  This  was  an  action  to  re- 
cover possession  of  the  following  described 
real  property:  '•Commencing  at  the  north- 
west corner  of  the  southwest  quarter  of  tlie 
northwest  quarter  of  section  fourteen  (14), 
township  twenty  (20)  north  of  range  three  (3) 
west,  running  east  to  a  jwlnt  of  interse<-tlon 
with  a  creek  In  said  section  fourteen  (14), 
thence  foUow^Ing  the  course  of  said  creek  to 
the  main  channel  of  Swiudall's  Cove,  thence 
following  said  cove  to  the  place  of  beginning, 
contitining  nlx)Ut  twenty-five  (25)  acres  more 
or  less.  The  said  line  commencing  at  the 
jiorthwost  corner  of  the  southwest  quarter 
of  the  northwest  quarter  of  section  fourteen 
(14)  runs  east  about  eighty  (80)  rods  to  said 
creek,  in  Mason  county,  state  of  Washing- 
ton." The  defendants  liad  judgment  below, 
and  the  plaintiff  appeals. 

The  appellant  has  shown  a  clear  title  to  the 
property  and  a  right  to  the  recovery  thereof, 
unless  its  title  was  divested  by  certain  tax  pro- 
ceedings in  the  superior  court  of  Mason  county 
to  be  presently  noted.  On  the  31st  day  of  Jan- 
uary, 1898,  there  was  Issued  to  Mason  county 
by  the  county  treasurer  thereof  a  certificate 
of  delinquency  for  certain  real  property  in 
that  <»unty.  In  which  the  name  of  the  person 
to  whom  the  proinrty  was  assessed  was  des- 
ignatetl  as  Mary  M.  Miller,  and  the  property 
described  as  "25  A.  In  Sec.  14  Twp.  20  Range 
3,  Acres  25,  year,  1894."  On  the  7th  day  of 
November,  1901,  this  certificate  was  filed  in 
the  office  of  the  clerk  of  the  suiwrior  court 
of  Mason  county,  and  all  subsequent  proceed- 
ings in  that  court,  including  the  application 
for  tax  judgment,  the  published  notice  to 
unknown  owners,  the  tax  judgment,  the  no- 
tice and  return  of  tax  sale,  and  the  tax  deed, 
t-ontained  the  same  Imperfect  description  of 
the  proi)erty.  It  should  require  neither  ar- 
gument nor  citation  of  authority  to  show  that 
these  tax  proceedings  are  absolutely  void. . 


The  only  description  of  the  proport>'  Is  25 
acres  in  se<-tiou  14,  which  itresumably  con- 
tains <540  acres.  If  the  tax  deed  is  a  bar  to 
the  present  action,  we  jwrceive  no  reason  why 
it  should  not  likewise  bar  an  action  for  Uie 
recovery  of  any  other  25  acres  cx>ntained  In 
this  section.  There  is  no  di.'-sent  from  the 
rule  that  a  desoriiitiou  which  merely  desig- 
nates the  land  couveyed  as  a  portion  of  a 
larger  tract,  without  greater  certainty  as  to 
the  Identity  of  the  particular  part  couveyed, 
is  fatally  defective.  Ronkendorff  v.  Taylor's 
Lessee.  4  Pet.  (U.  S.)  394,  7  L.  Ed.  882;  Coop- 
er V.  Lee,  .TO  Ark.  4C0,  27  S.  W.  970 ;  Rhodes 
V.  Covington,  (K)  Ark.  357,  63  S.  W.  790 ;  Pow- 
ers V.  Sawyer,  100  Me.  536,  62  Atl.  349 ;  Arm- 
strong V.  Ilufty,  150  Ind.  006,  55  N.  E.  443; 
Shackleford  v.  Bailey,  35  111.  387 ;  Brickey  v. 
English,  129  111.  64<!,  22  X.  E.  854 ;  Poindex- 
ter  V.  Doolittle,  54  Iowa,  52.  6  N.  W.  130; 
Griflith  V.  Utley,  70  Iowa,  292,  41  N.  W.  21 ; 
Ellsworth  v.  Nelson,  81  Iowa,  57,  46  N.  W. 
740;  Comoy  v.  Wetmore,  92  Iowa,  100,  60 
N.  W.  245;  Roth  v.  Gabbert,  123  Mo.  21,  27 
S.  W.  528;  Peck  v.  Mallams,  10  N.  Y.  509; 
Lafferty's  Lessee  v.  Byers,  5  Ohio,  458 ;  Wink- 
ler V.  Illggins,  9  Ohio  St.  .")99;  Humphries  t. 
Huffman.  33  Ohio  St.  395:  Head  v.  James, 
13  Wis.  041.  It  follows,  therefore,  that  the  tax 
proceedings  and  ta.x  dei^l  were  utterly  void 
and  constitute  no  defense  to  this  action. 

At  the  trial  a  tax  receipt  was  offered  in 
evidence  tending  to  show  that  the  apjwllant 
paid  the  taxes  for  the  year  1894  on  a  certain 
25  acres  In  section  14;  but  there  is  no  more 
certainty  in  the  description  in  this  receipt 
than  In  the  other  tax  proceedings,  so  that  It 
is  Impossible  for  us  to  say  that  the  taxes 
were  paid  on  this  particular  tract;  but,  for 
the  reasons  already  stated,  the  judgment  of 
the  court  below  Is  reversed,  with  the  direc- 
tions to  enter  jundgment  in  accordance  with 
the  prayer  of  the  compliant 

HADLET,  C.  J.,  and  FULLERTON,  ROOT, 
DUNBAR,  CROW,  and  MOUNT,  JJ.,  concur. 


LEWIS   COUNTY  v.   JIcGEORGE  et  al. 

(Supreme  Court  of  Washington.    Oct.  29,  1907.) 

Emcxext  Domain  — Damages  — Works  Con- 
stbtcted  i'xueb  invalid  statute. 

A  drainage  ditch  having  been  constructed 
over  land  in  controversy  under  Act  March  19, 
1890  (Laws  18!H).  p.  (•>.'>2,  c.  21).  and  the  act 
having  been  declared  unconstitutional.  Act 
March  19,  1895  (Laws  1S!)5,  p.  142,  c.  79),  was 
pa-'ispd  for  the  payment  of  expenses  incurred  in 
complying  with  the  act  of  IfftX),  and  providing 
for  the  appropriation  and  condemnation  of  a 
right  of  way  for  the  ditch  previously  constructed 
imder  the  void  act.  i/r/a.  that  defendants  in 
such  condemnation  proceedings  were  not  enti- 
tled to  compensation  for  the  taking  of  the  drain 
constructed  on  the  land  under  such  invalid  act. 

Ajjpeal  from  Superior  Court,  Lewis  Coun- 
ty; A.  E.  Rice,  Judge. 

.Action  by  Lewis  county  against  William 
McGeorge,  Jr.,  trustee,  and  another,  to  con- 
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demn  land  for  a  drainage  ditch.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

C.  Ij.  Parker  and  B.  P.  Dole,  for  appellants. 
Mlllett  &  Harmon,  for  respondent 

RUDKIN,  J.  Between  the  24th  day  of  Oc- 
tober. 1890.  and  the  15th  day  of  June,  1895, 
the  respondent,  I^ewls  county,  caused  to  be 
constructed  and  completed  what  Is  locally 
known  as  the  "Whlttaker  liowry  Ditch,"  with 
the  exception  of  a  certain  lateral  and  the 
acquisition  of  the  right  of  way,  under  the  pro- 
Tislons  of  the  act  of  March  19,  1890,  entitled 
•"An  act  for  the  construction,  repairing  and 
•protection  of  drains  and  ditches  for  agricul- 
tural, sanitary  and  domestic  purposes,  and  to 
provide  for  the  organization  of  drainage  dis- 
tricts, and  declaring  an  emergency."  Laws 
1890,  p.  652,  c  21.  The  act  of  1890  was 
thereafter  declared  unconstitutional  by  this 
court.  Askam  v.  King  County,  9  Wash.  1, 
36  Pac.  1097;  Skagit  County  v.  Stilec,  10 
Wash.  388,  39  Pac.  116.  The  present  proceed- 
ing was  instituted  under  the  act  of  March  19, 
1895,  entitled  "An  act  providing  for  the  pay- 
ment of  expenses  Incurred  in  compliance  with 
an  act  entitled  'An  act  to  provide  for  the  con- 
struction, repairing  and  protection  of  drains 
for  agricultural,  sanitary  and  domestic  pur- 
poses, and  to  provide  for  the  organization  of 
drainage  districts,  and  declaring  an  emergen- 
cy," approved  March  19,  1890,  and  declaring 
an  emergency"  (Laws  1895,  p.  142,  c.  79),  to 
appropriate  and  condemn  a  right  of  way  for 
the  ditch  theretofore  constructed  under  the 
void  act  of  1890  over  certain  lands  belonging 
to  the  appellants.  The  parties  waived  a 
Jury  trial  and  agreed  upon  the  damages  to  be 
awarded  to  the  appellants,  unless  the  appel- 
lants should  be  adjudged  entitled  to  com- 
pensation for  the  taking  of  the  ditch  con- 
structed under  the  act  of  1890.  The  court 
held  that  the  appellants  were  not  entitled  to 
compensation  for  taking  of  the  ditch  as 
such,  and  entered  judgment  for  the  stipu- 
lated damages.  The  present  appeal  Is  pros- 
ecnted  from  that  Judgment,  and  the  right  of 
the  appellants  to  recover  compensation  for 
the  taking  of  the  ditch  constructed  by  the 
county  under  the  provisions  of  the  act  of 
1890  presents  the  sole  question  for  considera- 
tion in  this  court 

Briefly  stated,  the  contention  of  the  ap- 
pellants Is  this:  The  act  of  1890  was  void, 
the  persons  or  otBcers  who  constructed  the 
ditch  under  its  provisions  were  trespassers, 
the  ditch  immediately  upon  its  construction 
became  the  property  of  the  owner  of  the 
land  upon  which  the  same  was  constructed, 
and  cannot  therefore  be  taken  without  just 
compensation  having  been  first  made  or  paid 
Into  court  for  the  owner,  under  section  16  of 
article  1  of  the  state  Constitution.  This 
argument  Is  plausible,  but  we  deem  it  un- 
sound. In  Lewis  County  v.  Gordon,  20  Wash. 
80.  54  Pac.  779.  It  was  held  that  the  act 


of  1895,  supra,  was  constitutional,  and  that 
the  Legislature  might  give  legal  sanction  to 
the  moral  obligation  that  existed  in  favor  of 
those  who  had  performed  labor  or  expended 
money  in  the  construction  of  drains  or  ditch- 
es under  the  act  of  1890.  A  similar  ruling 
has  been  made  in  numerous  like  cases.  State 
ex  rel.  Traders'  National  Bank  v.  Winter,  15 
Wash.  407,  46  Pac.  644 ;  State  ex  rel.  Hemen 
V.  Ballard,  16  Wash.  418,  47  Pac.  970;  Epsy 
Estate  Co.  v.  Pacific  County,  40  Wash.  67, 
82  Pac.  129;  State  ex  rel.  Ames  v.  Lewis 
County  (Wash.)  88  Pac.  700;  United  States 
V.  Realty  Co.,  163  U.  S.  427,  16  Sup.  Ct  1120, 
41  L.  Ed.  215.  If  the  Legislature  may  un- 
der the  Constitution  authorize  and  enforce 
the  payment  of  expenses  Incurred  In  the 
construction  of  drains  and  ditches  under  a 
void  act,  may  it  not  at  the  same  time  recog- 
nize the  moral  and  equitable  claims  of  those 
who  have  constructed  the  drain  or  ditch  and 
paid  for  such  construction?  The  Constitution 
protects  the  substance,  and  not  the  shadow. 
As  said  by  Judge  Cboley :  "A  statute  cannot 
be  void,  as  an  unconstitutional  Interference 
with  private  property,  which  adjusts  the 
equities  of  the  parties  as  nearly  as  possible 
according  to  natural  Justice."  Constitutional 
Limitations,  653.  In  Belllngham  Bay,  etc, 
Co.  v.  Strand.  14  Wash.  144,  44  Pac.  140, 
46  Pac.  238,  it  was  held  that  the  appropria- 
tion of  land  under  condemnation  proceedings 
will  not  entitle  the  owner.  In  the  award  of 
damages  subsequently  made,  to  a  Judgment 
Including  the  value  of  buildings  erected  on 
the  land  by  the  approprlator  prior  to  the  ren- 
dition of  Judgment  in  the  condemnation  pro- 
ceedings. The  doctrine  of  this  case  was  re- 
affirmed in  Seattle  &  Montana  R.  B.  Co.  v. 
Corbett,  22  Wash.  189,  60  Pac.  127,  and 
Lake  WJbatcom  Logging  Co.  y,  Callvert,  33 
Wash.  126,  73  Pac.  1128.  In  the  former  case 
the  court  said:  "It  would  be  monstrously 
unjust  to  hold  that  It  [the  railway  company] 
should  be  required  to  pay  the  value  of  the 
Improvements  which  it  had  placed  upon  the 
land  prior  to  its  acquisition."  In  the  act 
imder  consideration  the  Legislature  recog- 
nized the  moral  obligation  of  the  creditors 
and  the  equitable  rights  of  those  who  con- 
structed and  paid  for  the  ditch.  It  adjusted 
the  equities  of  the  parties  "as  nearly  as  pos- 
sible according  to  natural  justice,"  and  In 
so  doing,  in  our  opinion,  violated  no  pro- 
vision of  the  state  Constitution. 
The  judgment  is  therefore  affirmed. 

HADLBT,  O.  Jh  and  FDLLERTON,  ROOT. 
DUNBAR,  CROW,  and  MOUNT,  JJ.,  concur. 


(47  Wash.  387) 

STATE  ex  rel.  WILSON  et  al.  v.  SUPERIOR 

COURT  OF  CHEHALIS  COUNTY  et  al. 
(Supreme  Court  of  Washington.    Oct  29,  1907.) 

1.  Eminent  Domain— Loo  Dbivinq— Public 
Use— EvioENCE. 

In  condemDation  proceedings  b,y  a  driving 
company,    organized    to    improve    rivers    and 


Digitized  by  VjOOQlC 


270 


02  PACIFIC  HBPOBTBB. 


(Waab. 


Rtreams  for  tlie  pnrposft  of  driving  logs  and 
timber  thereon,  it  appeared  that  the  officers  of 
a  company  nwninK  timber  on  the  stream  sought 
to  be  improved  and  of  the  driviug  company 
were  the  same,  that  the  only  sei-vice  theretofore 
rendered  by  the  drivine  company  had  been  for 
the  timber'  company ;  but  that  there  were  from 
4<K).0()0.(»00  to  r)0().000.0(iO  feet  of  timber  tribu- 
tary to  the  stream.  Held  that,  in  the  absence 
of  evidence  that  all  the  timber  was  owned  by 
the  timber  company,  it  woiild  not  be  presumed 
that  it  was  so  owned,  and  the  use  Foiight  by  the 
driving  company  was  therefore  a  public  one. 

[Ed.  Note.— For  cases  in  ixiint,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §  5S0.1 

2.  Same— KiGiiT  to  Condemn. 

The  right  of  a  company,  orsanized  to  im- 
prove rivers  and  streams  for  the  pun>osp  of 
driving  logs  and  timber  thereon,  to  condemn 
property  indit^pt'nsnble  to  such  imjjroveuient.  is 
determined  by  the  right  of  the  public  to  de- 
mand the  services  of  such  company,  so  as  to 
make  necessary  the  appropriation  sought. 

[EJd.  Note. — For  cases  in  i>oint.  see  Cent.  Dig. 
vol.  IS.  Eminent  Domain,  i  72.] 

3.  Same— Loss  of  ItionT  to  Condemn— Non- 

USEB. 

1  nallinger'a  Xnn.  Codes  &  St.  i  43!).'5.  pro- 
vides that,  should  any  corporation  neglect,  for 
the  period'  of  eight  months  after  improving  any 
stream  or  river,  to  operate  its  dams  or  to  other- 
wise perform  its  duties  as  herein  provided,  then 
ajl  the  rights  herein  conferred  on  such  cori)ora- 
tion,  etc.,  shall  cense.  A  driving  compan.v.  or- 
ganized to  improve  streams  for  the  purjiose  of 
driving  loes  thereon,  permitted  a  timber  com- 
pany to  drive  its  own  timber  and  0|>erate  the 
dams  of  the  driving  company  under  a  lease; 
no  other  timber  being  placed  in  the  stream  dur- 
ing the  time  it  was  so  operated,  and  the  public 
making  no  demand  which  was  refused.  Held 
not  to  establish  nonuser. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  18.  Eminent  Domain.  $  MH).] 

4.  Same— Compensation. 

Where  defendant  in  condemnation  proceed- 
ings takes  the  position  that  petitioner  has  no 
right  to  condemn,  the  gurstion  of  inability  to 
agree  as  to  compensation  for  the  property  sought 
to  be  taken  th'.>reafter  becomes  immaterial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain.  {  4U2.1 

Writ  of  review,  on  the  relation  of  Orn  E. 
Wilson  and  another,  against  the  superior 
•■ourt  of  the  state  of  Washington  for  Che- 
halis  county  and  the  Wynooche  Driving  Com- 
pany.   Judgment  affirmed. 

W.  II.  Abel,  for  relators.  J.  B.  Bridges, 
for  resiwndents. 

IIADLEY,  C.  J.  A  writ  of  review  was 
Issued  in  this  cause  for  the  purpose  of  re- 
viewing the  action  of  the  superior  court  of 
Cbehalis  county  In  certain  coudeniuatUm  pro- 
ceedings. The  petitioner  asking  condemna- 
tion is  the  Wynooche  DrlviniEr  Coniiiany,  a  cor- 
poration organlzetl  under  the  laws  of  this 
state  to  Improve  rivers  and  streams  for  the 
purpose  of  driving  logs  and  timber  products 
thereon.  In  the  articles  of  Incorporation  it 
Is  particularly  declared  that  the  corporation 
Intends  to  engage  in  said  business  on  the 
Wynooche  river  and  Its  tributaries  In  Che- 
halls  county,  in  this  state.  The  petition 
avers  that  by  reason  of  its  jjowers  in  the 
premises  the  petitioner  has  cleared  out  and 
straightened  what  Is  known  as  "Black  creek," 


which  Is  a  tributary  to  the  Wynooche  river 
in  said  Obehalis  county.  It  is  further  al- 
leged that  the  creek  flows  through  certain 
described  lauds,  which  belong  to  the  de- 
fendants In  the  condemnation  proceeding; 
that  the  petitioner  has  heretofore  constructed 
and  operated,  and  that  It  desires  in  the  fu- 
ture to  operate,  certain  dams,  for  the  pur- 
pose of  holding  and  storing  the  waters  of  said 
stream  above  said  lands.  The  purpose  of 
storing  the  waters  Is  that  the  same  may  be 
periodically  released,  and  thereby  create 
in  the  creek  l)elow  artificial  freshets,  for 
the  purimse  of  driving  logs  and  other  timber 
in-oducts.  It  is  alleged  that  during  the  tmib- 
et  season  of  the  year  tlie  stream  is  navigable 
for  the  floatage  of  logs  and  other  timber  with- 
out the  aid  of  artificial  freshets,  but  that 
during  other  seasons  it  is  not  bo  navigable, 
and  that  artificial  freshets  are  necessary  to 
make  the  stream  comnierd!-  y  more  valuable, 
and  In  order  that  logs  may  be  driven  dur- 
ing all  seasons  of  the  year ;  that  an  extensive 
and  valuable  tract  of  timber  Is  tributary  to 
the  stream,  and  should  be  floated  down  the 
creek  by  means  of  both  natural  and  artifi- 
cial freshets  as  aforesaid  Into  the  Wynooche 
river,  and  thence  to  the  market;  that  logs 
are  continually  being  placed  in  tlie  creelE 
and  consigned  to  the  petitioner  to  be  driven 
down,  and  that  It  is  necessary,  in  order  for 
the  petitioner  to  perform  Its  duties  as  re- 
quired l)y  law,  that  It  shall  oi)erate  said  dame 
and  create  said  artificial  freshets;  that,  in 
driving  the  stream  by  means  of  the  freshets, 
small  portions  of  the  banks  are  liable  to 
wash  away,  and  that  it  is  also  necessary 
for  the  employes  of  petitioner  at  times  to 
go  upon  the  lianks  of  the  stream  in  order  to 
break  Jams  formed  by  the  logs  and  to  pole 
and  drive  tliem  down  ;  that  for  said  purpose 
It  Is  particularly  necessary  that  the  petitioner 
shall  have  vested  in  it  the  right  to  go  upon 
a  strip  of  land  10  feet  In  width  adjacent  to 
and  parallel  with  the  westerly  and  northerly 
bank  of  said  creek  as  It  runs  through  the 
aforesaid  lands,  public  necessity  requiring  the 
appropriation  of  the  said  right  for  the  afore- 
said ])urpoRes.  A  preliminary  trial  was  had 
for  the  pun)ose  of  determining  If  the  con- 
templated use  is  a  public  one.  The  court 
found  the  facts  to  be  substantially  in  ac- 
cordance with  the  averments  of  the  petition 
as  above  stated,  and  held  that  the  contemplat- 
ed use  Is  a  public  one,  constituting  a  pub- 
lic necessity.  A  Judgment  was  entered  ap- 
propriating the  right  to  create  by  means  of 
dams  artificial  freshets  in  the  stream  where 
the  same  passes  the  said  lands,  such  fresh- 
ets not,  however,  to  overflow  the  banks  of 
the  stream ;  also  the  right  to  drive  logs  and 
other  timber  products  consigned  to  the  pe- 
titioner down  the  stream  and  past  the  wild 
lands  by  means  of  said  artificial  freshets: 
also  the  right  of  the  petitioner,  through  Its 
officers,  agents,  and  employes,  to  go  upon  said 
strip  of  land  10  feet  in  width  for  the  pur- 
poses aforesaid.  On  the  application  to  this 
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court  by  the  defendants  In  the  condemnation 
proceeding,  the  writ  of  review  was  Issued  to 
review  said  Judgment. 

The   chief   contention    of   the   relators    Is 
that  the  court  erred  in  finding  the  contem- 
plated use  to  be  a  public  one  in  view  of  the 
evidence.    It  Is  urged  that  the  evidence  shows 
the  use  to  be  for  the  private  benefit  only  of 
the  Frank  H.  Lamb  Timber  Company,  a  cor- 
poration.    The  officers  and  stockholders  of 
the  timber  company  and  the  driving  company 
are  the  same ;   but  the  identity  and  purposes 
of  the  two  corporations  are  entirely  distinct 
and  different.     The  timber  company  exists 
for  ordinary  commercial  purposes  for  the  pri- 
vate benefit  of  Its  stockholders,  and  owing 
no  duty  to  the  public  other  than  la  due  from 
other  trade  corporations  similarly  organized. 
The  driving  company,  although  owned  and 
directed  by  the  same  persons  as  the  timber 
company,  has  nevertheless,  by  virtue  of  Its 
organization  under  the  laws  of   this  state, 
assumed  certain  duties  and  obligations  to  the 
public  similar  to  those  of  a  common  carrier. 
Its  Identity  as  a  public  service  corporation 
casts  upon  its  officers  and  owners  duties  en- 
tirely different  from  those  of  the  same  per- 
sons  In  the  other  corporation.     Up   to  the 
time  of  the  trial  the  only  timber  shown  to 
have    been    floated   down    the   stream    was 
placed  therein  by  the  timber  company,  and 
for  a  time  the  latter  operated  the  dams  and 
drove  Its  own  timber.     This  was,  however, 
by  a  lease  arrangement  with  the  driving  com- 
pany, the  owner  of  the  lands,  whereby  the 
timber  company   was  to  operate  the   dams 
and  drive  the  timber  placed  In  the  stream, 
paying  the  driving  company  a  stipulated  price 
for  the  privilege.     But  at  the  time  the  con- 
demnation  proceeding   was   commenced   the 
driving   company    was   Itself   operating   the 
dams  and  driving  all  the  timber.     Inasmuch 
as  the  only  service  heretofore  rendered  by 
the  driving  company  has  been  for  the  timber 
company,    and    Inasmuch    as   the   testimony 
did   not  afflnnatlvely  show   that  there   are 
other  timber  owners  tributary  to  the  stream, 
the  relators  argumentatlvely  draw  the  con- 
clusion   that    the    only   services    which    the 
driving  company  can  or  will  render  must  be 
In  behalf  of  the  timber  company,  and  that 
the  use  sought  Is  therefore  a  private  one, 
being  for  the  benefit  only  of  the  persons  who 
are  the  stoc-kholders  of  the  two  corporations. 
The  testimony  shows  that  there  Is  probabl.v 
from  400,(X)0,000  to  500,000.000  feet  of  timber 
tributary  to  the  stream,  and,  in  the  absence  of 
testimony  affirmatively  showing  that  such  a 
large  body  of  timber  Is  all  owned  by  one 
owner,  we  think  It  should  not  be  presumed 
that  It  Is  so  o>\-ned.    The  testimony  is  silent 
as  to  the  ownership  of  the  timber,  although 
relators'  counsel  was  present  and  cross-exam- 
ined the  witnesses.    When  It  was  shown  that 
80  large  a  tract  of  timber  Is  tributary  to  this 
floatable  stream,  we  think  it  followed  as  a 
conclusion  that  this  duly  organized  and  au- 


thorized driving  company,  In  seeking  to 
operate  upon  the  stream,  must  do  so  aa  a 
servant  of  the  public.  The  public  may  de- 
mand the  services  of  the  corporation,  since 
It  is  a  quasi  public  corporation.  As  a  con- 
dition of  Its  existence,  it  must  handle  all 
logs  and  floatable  timber  which  any  Individ- 
ual or  corporation  may  consign  to  It.  The 
right  to  condemn  Is  determined  by  this  right 
of  the  public  to  demand  the  services,  so  as 
to  make  necessary  the  appropriation  soucht. 
Such  is  the  test,  rather  than  the  extent  to 
which  the  right  will  be  exercised  by  the 
public.  State  ex  rel.  Ami  Co.  v.  Superior 
Court,  42  Wash.  675,  85  Pac.  669. 

It  Is  assigned  that  it  was  error  not  to 
hold  that  the  driving  company  has  lost  by 
nonuser  its  right  to  condemn.  This  conten- 
tion Is  based  upon  the  fact,  heretofore  stated, 
that  the  operations  upon  the  stream  were 
for  a  time  turned  over  to  the  timber  company, 
and  also  by  reason  of  the  statute  as  found  in 
section  4393,  1  Ballinger's  Ann.  Codes  &  St., 
as  follows :  "Should  any  cori)oration  neglect, 
for  the  period  of  eight  months  after  improv- 
ing any  stream  or  river,  to  operate  Its  dams, 
or  to  otherwise  perform  Its  duties  as  here- 
in provided,  then  all  rights  herein  conferred 
to  such  corporations  upon  such  streams  or 
rivers,  or  portions  thereof,  shall  cease."  Dtir- 
ing  the  time  the  timber  company  was  operat- 
ing, It  did  so  as  the  lessee  of  the  driving  com- 
pany. It  was  engaged  In  driving  Its  own 
logs,  and  no  others  were  placed  in  the  stream 
during  the  time  It  so  operated.  The  public 
made  no  demand  which  was  refused,  and 
the  dams  and  the  stream  were  operated  by 
the  driving  company  through  Its  lessee  and 
agent.  Such  facts  do  not  establish  nonuser. 
In  State  ex  rel.  Trimble  v.  Superior  Court, 
31  Wash.  445,  72  Pac.  89,  G6  L.  R.  A.  897,  it 
was  held  that  where  a  railway  company  had 
leased  its  line  of  road  to  another  corpora- 
tion, and  neither  operated  its  road  nor  pos- 
sessed any  rolling  stock  of  its  own.  It  was 
not  thereby  deprived  of  the  power  to  condemn 
private  property. 

It  Is  objected  that  the  court  erred  in  find- 
ing that  the  petitioner  and  the  owners  had 
been  unable  to  agree  as  to  the  amount  of 
compensation  to  be  paid  for  the  property 
rights  sought  to  be  appropriated.  In  State  ex 
rel.  Skamania  Boom  Co.  v.  Superior  Court, 
01  Pac.  C37,  we  held  that,  when  a  defendant 
in  a  condemnation  proceeding  takes  the  po- 
sition that  the  petitioner  has  no  right  to 
condemn,  the  question  of  Inability  to  agree 
as  to  compensation  thereafter  becomes  im- 
material. Such  being  relators'  position  here. 
It  is  immaterial  what  the  court  found  upon 
that  subject. 

The  judgment  is  afilrmed,  and  the  trial 
court  Is  directed  to  proceed  to  ascertain  the 
amount  of  compensation  to  be  paid. 

FDLLERTON,  RCDKIN,  MOUJJT,  DUN- 
BAR, CROW,  and  ROOT,  JJ.,  concur. 
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HOFFMAN  et  ui.  v.  DICKSON  et  nx, 

(Supreme  Court  of  Washington.    Nov.  1,  1907.) 

1.  Party  Walls  —  Rights  and  Liabilities 
of  pueciiasebs. 

Where  the  covenants  of  a  party  wall  agree- 
ment are  binding  on  the  heirs  and  assigns  of 
the  respective  parties,  they  run  with  the  laud : 
and,  where  there  is  a  covenant  by  one  part.v 
to  pay,  before  using  it.  one-half  of  the  cost  of 
the  wall  erected  by  the  other,  a  subsequent  own- 
er of  the  vacant  lot,  wisliing  to  make  use  of  the 
wall,  must  mate  such  payment  to  him  who  then 
owns  the  lot  upon  which  the  first  building  was 
erected. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38.  Party  Walls,  S§  4'.i-iiHA 

2.  Venpoe  and  PrRCiiASEB — Title  of  Ven- 
DOK— Cubing  Defects. 

Under  a  party  wall  agreement,  the  owner 
of  the  vacant  lot  agreed  to  pay  one-half  of  'he 
cost  of  the  wall  before  raalting  use  thereof.  The 
agreement  ran  with  the  land,  and  bound  the 
heirs  and  assigns  of  the  respective  parties.  The 
subsequent  owner  of  the  vacant  lot  asreed  to 
convey  it  by  warranty  deed.  Thereafter  the 
grantee  sued  for  a  conve.vance  free  from  the  in- 
cumbrance of  the  party  wall  agreement.  Held. 
that  the  incumbrance  could  not  now  be  removed 
by  defendant,  since  neither  the  time  for  payment 
nor  the  person  authorized  to  receive  payment 
and  discharge  the  lien  could  now  be  ascertained. 

3.  Same. 

Under  a  contract  to  convey  by  warranty 
deed  property  subject  to  a  party  wall  agreement 
that  the  owner  of  the  property  making  use  of 
the  wall  should  pay  one-half  its  cost  to  the 
owner  of  the  adjoining  lot  the  warranty  would 
continue  against  any  real  incumbrance,  but  it 
would  have  been  inequitable  and  impracticable 
to  make  the  grantor  deposit  one-half  the  cost 
of  the  wall  in  the  registry  of  the  court  to  await 
the  uncertain  time  of  payment. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Mason  Irwln,  Judge. 

Action  for  specific  performance  by  David 
M.  Hoffman  and  wife  against  George  L. 
Dickson  and  wife.  From  a  judgment  grant- 
ing part  of  the  relief  prayed,  both  parties 
appeal.    Affirmed. 

Campbell  &  Powell,  for  plaintiffs.  Carry 
A.  Johnston  and  John  A.  Shackleford,  for 
defendants. 

HADLEY,  C.  J.  This  is  an  action  for  the 
specific  performance  of  a  contract  to  sell 
real  estate.  The  written  evidence  of  the 
contract  Is  as  follows:  "Tacoma,  Wash., 
Feb.  28-1906.  Received  of  A.  J.  Welsbaeh, 
trustee,  five  hundred  dollars  earnest  money 
on  purchase  of  lots  21  and  22,  block  1104, 
Tacoma,  purchase  price  $75,000.  $39,500  cash 
on  delivery  of  warranty  deed,  $35,000  on  or 
before  five  years.  Interest  6%,  payable  an- 
nually, secured  by  first  mortgage  on  this 
property.  Purchaser  to  have  five  days  to 
examine  abstract  to  be  furnished  by  me. 
Geo.  L.  Dickson.  Minnie  Dickson."  The 
person  named  In  the  receipt  as  trustee  acted 
for  and  in  behalf  of  the  plaintiffs  in  this 
action,  and  paid  to  the  defendants  the  $500 
earnest  money.  Plaintiffs  subsequently  dis- 
covered the  existence  of  two  party  wail 
agreements  affecting  the  lots  mentioned,  one 
agreement  affecting  lot  21,  and  the  other  lot 


22.  Lot  21  Is  joined  by  lot  20;  and  on  the 
20th  day  of  May,  1800,  Wllllain  R.  Hawks 
and  the  Tacoma  Land  Company  were  the 
respective  owners  thereof.  On  that  day 
said  owners  entered  Into  a  party  wall  agree- 
ment, providing  that  Hawks,  as  the  owner 
of  lot  20.  might  erect  a  four-story  brick  build- 
ing on  his  lot,  and  place  the  wall  thereof 
one-half  on  each  of  said  lots;  that  Hawks 
should  furnish  the  materials,  construct  the 
wall,  and  keep  a  true  account  of  the  cost 
thereof;  that  before  the  said  adjoining  own- 
er of  lot  21,  its  sucoessont  or  assigns,  shall 
use  tl>e  wall,  it  or  they  "shall  first  pay  one- 
half  the  cost  thereof."  It  was  also  provid- 
ed that  the  benefits  and  burdens  of  the 
covenants  contained  in  the  agreement  shall 
annex  to  and  run  with  the  land,  so  long  as 
i  the  wall  continues  to  exist,  and  shall  bind 
the  heirs,  legal  represcutatives,  and  assigut) 
of  the  respective  parties.  The  wall  was 
built.  The  ownership  of  both  lots  has  since 
changed,  but  the  wall  has  neither  been  used 
nor  has  payment  been  made  therefor  by  the 
owner  of  lot  21.  Said  lot  22  is  adjoined  by 
lot  23,  and  on  the  28th  day  of  February, 
1880,  Samuel  Isaacs,  with  bis  co-owners,  and 
the  Tacoma  Laud  Company,  were  the  re- 
siKKJtive  owners  of  said  lots.  On  that  day 
said  owners  entered  Into  a  party  wall  agree- 
ment, by  the  terms  of  which  Isaacs  and  tiis 
co-owners  might  erect  a  three-stoiy  brick 
building  on  their  lot,  and  place  the  wall 
thereof  one-half  on  each  lot  The  other 
material  terms  of  the  agreement  are  sub- 
stantially the  same  as  those  of  the  other 
agreement  alwve  mentioned,  and,  in  addition 
to  what  was  recited  in  the  other,  it  waa 
expressly  stated  in  this  that  a  lieu  shall 
exist  against  lot  22  for  one-half  the  cost 
of  the  walL  This  wall  was  also  built,  and 
the  owner  of  lot  22  has  neither  used  the 
wall  nor  paid  therefor.  By  mesne  convey- 
ances the  defendants  «re  now  the  owners 
of  lots  21  and  22,  which  they  agreed  to  sell 
to  the  plaintiffs  as  above  stated.  On  the 
discovery  of  the  party  wall  agreements,  the 
plaintiffs,  as  the  purchasers  of  said  lots  tm- 
der  said  contract,  demanded  that  the  lots 
should  be  conveyed  to  them  free  from  tlie 
Incumbrance  existing  by  reason  of  the  agree- 
ments. The  demand  was  refused,  and  this 
suit  was  then  brought  The  cause  was  tried 
by  the  court  without  a  Jury,  and  the  court 
found  tliat  incumbrances  exist  for  the 
amoimts  of  one-half  the  cost  of  the  walls, 
respectively,  but  held  that  the  Incumbrances 
are  such  that  they  cannot  now  be  removed 
by  the  defendants,  but  that  the  plaintiffs 
are  entitled  to  a  deed  of  general  warranty 
as  against  all  incumbrances  including  these. 
Both  parties  have  appealed;  the  defendants 
claiming  that  plaintiffs  are  entitled  to  no- 
relief  except  the  return  of  the  $500  paid 
by  them,  and  the  plaintiffs  contending  that 
they  are  entitled  to  a  decree  requiring  a 
conveyance  with  the  lieus  removed,  or  that 
ui)on  payment  of  the   stipulated  purchase 
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price,  len  th«  amonnt  ot  <me-balf  Uie  coat 
«f  the  walls,  a  conyeyance  Bhall  b«  made. 

Tbe  court  found  that  the  evidence  was  In- 
BUfficIeDt  end  too  indefinite  to  support  a  find- 
ing of  the  cost  of  tbe  party  walls,  so  that 
one-balf  thereof  might  have  been  deducted 
from  the  amount  of  the  purchase  price,  even 
if  the  authority  to  require  the  deduction  ex- 
isted. In  view  of  tbe  determination  we  have 
decided  must  be  made  in  the  case,  we  find 
It  unnecessary  to  discuss  tbe  evidence  or  to 
review  the  action  of  the  court  with  refer- 
ence to  tbe  cost  of  the  walls.  The  appel- 
lants, plaintiffs,  In  their  brief  say  they  are 
unable  to  understand  what  the  trial  court 
meant  when  it  said  that  liens  exist  by  rea- 
son of  the  party  wall  agreements,  but  that 
the  respondents,  defendants,  cannot  now  re- 
move them.  The  writer  of  this  opinion  con- 
fesses that  he  was  at  first  surprised  at  this 
somewhat  anomalous  statement  of  the  court 
As  a  matter  of  first  impression,  it  appeared 
to  be  a  simple  thing  to  ascertain  tbe  cost 
of  tbe  walls,  to  pay  one-half  thereof  to  the 
respective  wall  owners,  and  to  procure  re- 
leases of  tbe  liens.  An  examination  of  the 
authorities  submitted,  however,  convinces  us 
that  the  statement  of  the  learned  trial  court 
presents  a  real  paradox.  Appellants  view 
the  court's  statement  as  embodying  an  ab- 
sardlty,  but  In  the  light  of  many  authorities 
it  becomes  a  true  statement.  There  Is  un- 
doubtedly much  conflict  In  the  authorities 
upon  the  subject  of  party  wall  agreements. 
Possibly  the  conflict  is  often  more  apparent 
than  real,  arising  out  of  tbe  manifold  dif- 
ferences In  the  contract  provisions,  and  the 
consequent  attempt  of  the  courts  to  give 
proper  effect  to  all  tbe  provisions.  It  Is  the 
contention  of  respondents  that  the  payment 
by  them  to  the  then  owners  of  the  adjoining 
lots  of  one-half  tbe  cost  of  the  walls  would 
not  have  removed  the  Ileus.  It  will  be  re- 
membered that  the  contracts  both  provide 
that  the  benefits  and  burdens  of  the  cove- 
nants contained  in  them  shall  annex  to  and 
run  with  the  tend  so  long  as  the  respective 
walls  continue  to  exist,  and  shall  bind  tbe 
heirs^  legal  representatives,  and  aligns  of 
the  respective  parties.  Respondents  urge 
that,  under  the  authorities,  when  such  con- 
tracts are  made  so  as  to  require  tbe  benefits 
and  burdens  created  thereby  to  annex  to 
and  run  with  tbe  land,  the  right  to  receive 
payment  for  the  one-half  of  tbe  cost  of  the 
party  wall  belongs  only  to  the  owner  of  the 
wall  at  the  time  It  Is  used  by  tbe  adjoin- 
ing owner,  at  which  time  only  can  payment 
be  mad&  If  that  theory  of  the  law  ap- 
plicable to  these  contracts  Is  correct,  then 
tbe  holding  of  tbe  trial  court  Is  correct 
These  walls  have  not  been  used  by  the  ad- 
joining owner.  If  these  appellants  become 
the  adjoining  owners,  it  is  not  Icuown  when 
they  or  their  grantees  will  use  the  walls, 
If  ever.  It  cannot  now  be  known  whether 
tbe  present  owners  of  the  walls  will  be  tbe 
•wners  when  tbe  walls  shall  be  used.    If 
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they  shall  net  and  If  tbe  Ifen  can  be  satis- 
fied by  payment  only  to  those  who  shall  then 
own  the  walls.  It  Is  manifest  that  the  re- 
spondents cannot  now  remove  the  liens. 

Our  Attention  Is  called  by  respondent  to  a 
well-c«nsldered  opinion  of  the  Supreme  Court 
of  Kansas  (Southworth  v.  Perring,  71  Kan. 
755,  81  Pac.  481,  2  L.  R.  A.  [N.  S.]  187,  114 
Am.  St  Rep.  627),  and  also  to  the  opinion  on 
rehearing  in  the  same  case,  reported  In  82 
Pac.  786.  After  reviewing  a  number  of  au- 
thorities. It  was  held  that  when  tbe  cove- 
nants of  a  party  wall  agreement  are  clearly 
made  binding  on  tbe  heirs  and  assigns  of  the 
respective  parties,  they  create  benefits  and 
burdens  which  run  with  the  land,  and,  where 
there  is  a  covenant  by  one  party  to  pay  one- 
half  the  cost  of  a  wall  erected  by  the  other, 
than.  If  conveyances  of  each  lot  are  made  aft- 
er tbe  building  is  erected,  tbe  subsequent 
owner  of  the  vacant  lot  who  makes  use  of 
tbe  party  wall  must  make  payment  to  the 
then  owner  of  the  lot  upon  which  tbe  first 
building  was  erected.  Tbe  court  concluded 
Its  argumoit  as  follows:  "WlttMut  attempt- 
ing to  declare  what  general  principles  relat- 
ing to  tbe  question  presented  are  sustained 
by  the  greater  number  of  decisions,  we  shall 
decide  it  upon  these  considerations :  We  re- 
gard contracts  of  tbe  character  of  that  here 
involved  as  In  their  nature  so  related  to  tbe 
real  property  affected,  and  so  adapted  to  im- 
pose their  obligationB  and  bestow  their  bene- 
fits upon  the  successors  in  title  of  the  land- 
owners by  whom  they  are  made,  that  tbe 
purpose  that  they  shall  have  that  effect  is 
readily  to  be  inferred  from  tbe  employment 
of  language  having  any  substantial  tendency 
In  that  direction.  In  the  present  case  we 
hold  that  tbe  use  of  the  clause  making  the 
terms  of  the  contract  binding  upon  the  heirs, 
executors,  administrators,  and  assigns  of 
the  parties  sufficiently  indicates  that  inten- 
tion. What  the  effect  of  tbe  omission  of  that 
provision  might  have  been  we  do  not  now  de- 
termine," Again,  in  tbe  opinion  on  rehearing, 
the  court  further  said :  "It  must  be  conced- 
ed, also,  that  none  of  the  cases  in  which  the 
right  to  receive  compensation  from  one  nsing 
a  party  wall  already  built  Is  held  to  pass  to 
the  grantee  of  the  builder  arose  upon  a  con- 
tract precisely  like  the  one  here  involved. 
Nevertheless  the  fact  remains  that  tbe  weight 
of  authority  supports  the  view  that  party 
wall  contracts  may  be  so  drawn  as  to  have 
this  effect,  and  that  in  each  case  tbe  question 
is  whether  such  is  tbe  intention  of  the  par- 
ties as  shown  by  the  language  used.  More- 
over, there  Is  abundant  authority  for  the 
proposition  that  tbis  intention  may  be  Infer- 
red from  a  provision  that  the  money  ediall  be 
paid  to  the  first  builder  or  his  assigns."  It 
will  thus  be  seen  that  the  Kansas  court  de- 
clared the  weight  of  authority  to  be  in  favor 
of  the  rule  wbich  it  followed,  when  party  wall 
agreemoits  contain  such  provisions  as  are 
found  In  those  now  before  us>,  requiring  that 
the  covenants  shall  run  with  tbe  land  and  be 
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binding  upon  the  heln  and  asalgns  of  the  par- 
ties. The  same  waa  held  by  the  Supreme 
€ourt  of  Nebraska  in  Loyal  Mystic  Legion  v. 
Jones,  102  N.  W.  621,  where  a  former  deci- 
sion of  the  Bame  conrt  (Cook  ▼.  Paul,  4  Neb. 
[Unof.]  93,  93  N.  W.  430,  6«  U  R.  A-  673) 
was  critlclaed  aa  being  "nnofflclal."  There  is 
undoubtedly  much  conflict  of  authority  npon 
party  wall  subjects.  Indeed,  snch  agreements 
seem  to  have  t  en  a  prolific  source  for  a 
variety  of  Judicial  views,  Bnt  the  views  of 
the  Kansas  and  Nebraska  courts,  as  applied 
to  snch  provisions  as  are  above  discussed,  are 
sustained  by  the  following  further  authorl- 
tlea:  Adams  v.  Noble,  120  Mich.  546,  79  N. 
W.  810;  King  v.  Wight,  156  Mass.  444,  29  N. 
E.  644;  Piatt  t.  Eggleston,  20  Ohio  St  414; 
National  Life  Ins.  Co.  v.  Lee,  76  Minn.  167, 
77  N.  W.  704 ;  Mott  v.  Oppenhelmer,  136  N.  T. 
312,  81  N.  B.  1097,  17  L.  R.  A.  409;  Keating 
V.  Korfhage,  88  Mo.  524;  Thomson  v.  Gortla, 
28  Iowa,  229.  See,  also,  22  Am.  ft  Eng.  Enc. 
of  Law  (2d  Ed.)  2-'ie,  and  note  9.  Thomson  ▼. 
Curtis,  supra,  is  based  upon  a  statute  in  Iowa, 
but  the  statute  merely  emphasizes  the  princi- 
ple held  by  the  above  authorities,  that,  when 
belrs,  grantees,  and  assigns  are  In  express 
terms  of  the  contract  mutually  bound,  the  In- 
tention is  clear  that  the  covenants  shall  run 
with  the  land,  and  shall  be  given  efTect  ac- 
cordingly. In  commenting  upon  the  authori- 
ties, the  opinion  in  Adams  t.  Noble,  supra, 
says:  "It  Is  difficult  to  harmoniae  all  the 
authorities,  bnt  we  think  they  may  fairly  be 
divided  Into  two  classes;  one  class  holding 
that  the  covenant  for  payment  Is  personal, 
and  does  not  mn  with  the  land,  when  it  Is 
apparent  from  the  contract  that  the  payment 
should  be  made  to  the  party  building  the 
wall,  and  there  are  no  words  Indicating  that 
the  right  to  receive  payment  shall  pass  to  his 
assigns,  the  second  class  holding  that  the 
covenant  runs  with  the  land,  and  passes  to 
the  purchaser  or  assignee,  when  the  contract 
evinces  such  intention,  and  where  the  lan- 
guage used  is  between  the  parties  and  their 
assigns,  and  the  contract  declares  the  cove- 
nant shall  be  perpetual,  and  binding  npon  the 
parties  and  their  heirs  and  assigns."  The 
contracts  involved  in  the  case  at  bar  belong 
to  the  second  class  as  the  classification  Is 
made  in  the  above  quotation,  and,  in  view  of 
the  above  authorities,  we  therefore  find  that 
the  holding  of  the  trial  court  that  the  incum- 
brance cannot  now  be  removed  by  respond- 
ents Is  true,  because  neither  the  time  for  pay- 
ment nor  the  person  authorized  to  receive 
payment  and  discharge  the  Hen  can  now  be 
ascertained. 

Appellants  insist  that  the  cost  of  the  walls 
should  have  been  ascertained  by  the  court 
and  the  respondents  required  to  deposit  one- 
half  the  amount  thereof  in  the  registry  of  the 
conrt  to  await  the  time  for  payment.  Such  a 
course  would  have  been  Inequitable  and  Im- 
practicable. Respondents  would  have  been 
required  to  deposit  their  money,  and  appel- 
lants or  tbelr  grantees  might  not  for  20  years. 


and  possibly  never,  bsve  used  the  wslL  Tbs 
money  would  thns  have  been  Idle  tot  sn  tat- 
definite  tlm&  Moreover,  the  person  wbo  shall 
ultimately  be  entitled  to  racelve  tlM  payment 
will  be  entitled  to  be  beard  as  to  the  amonnt 
when  the  same  shall  be  determined.  He  was 
not  present  before  the  conrt  and  erea  his 
identity  could  not  then  be  known.  In  so  far 
aa  there  exists  an  incumbranca  against  tbe 
property,  respondents  under  tbe  contract 
might  now  be  required  to  discharge  it.  If  tber 
conld  do  so.  Bnt,  that  being  Impossible^  tbe 
decree  requires  them  to  deliver  their  deed 
with  covenants  of  general  warranty.  That 
Is  exactly  what  tbelr  contract  In  express 
words  requires,  as  follows;  "Pnrdisss  prioo 
$75,000.  $39,6(00  cash  on  deUvery  of  war- 
ranty deed,"  et&  The  covenants  of  wammtr 
will  oontinne  against  anj  real  Incnmbranee. 
The  decree  provides  that  the  rents  which 
liave  meanwhile  accrued  from  the  purchased 
property  shall  go  to  appellanti^  and  that  re- 
spondents shall  liave  0  per  cent  per  annum 
interest  for  tbe  same  time  npon  tbe  delayed 
caab  payment  together  with  an  antedated 
note  and  mortgage  for  tbe  deferred  payment 
on  tbe  terma  as  originally  agreed.  We  tblnlc 
tbe  decree  calls  for  substantial  performanoo 
of  the  contract  and  that  from  tbe  record  be- 
fore us  it  does  Justice  between  the  pertlesi 
What  has  been  said  makes  It  nnnecessazr  to 
discuss  the  cross-appeal. 
Tbe  Judgment  is  affirmed. 

RUDKIN,  ROOT,  DUNBAB,  OBOW,  and 
MOUNT,  JJ,,  concur. 


(47  Wash.  4tt) 
JOHNSON  V.  FAB  WEST  LUMBER  C30. 
(Supreme  Conrt  of  Washington.    Nov.  5.  190T.) 

1.  Masteb    and    Bibvart  —  InJTTBT  TO   Eb(- 
PLor£. 

A  planing  mill  company  cannot  escape  lia- 
bility for  injuiy  to  an  employe  caused  bj  an 
nnruarded  saw  because  the  company  had  fur- 
nisned  a  proper  safeguard,  and  he  failed  to  ad- 
Just  It,  where  it  is  not  shown  to  have  been  bis 
duty  to  adjust  It 

[Ed.  Note.— For  cases  in  point  ee«  Cent  Dig. 
vol.  34,  Master  and  Servant  ii  228,  229.] 

2.  SaMX— ASStTlCFTION   OT    RlSK. 

Under  the  statute  requiring  employers  to 
safeguard  dangerous  machmery,  a  planing  mill 
employe  does  not  assume  the  risk  of  injury  by 
working  near  an  unguarded  saw. 

[Ed.  Note.— For  eases  in  point  see  Ont  Dig. 
vol.  84.  Master  and  Servant,  |  553.] 

8.  Save— CoRTBiBtnoBT  NBouoxnci. 

In  an  action  for  injuiy  to  a  planing  mill 
employs  caused  by  his  heel  touching  an  un- 
guarded saw.  the  employer  could  not  defend  on 
the  ground  the  employe  was  negligent  in  raiaiog 
bis  foot  since  it  waa  the  employer's  statutory 
duty  to  guard  the  saw. 

[Ed.  Note.— For  cases  in  point  see  Ont  Dig. 
vol.  84,  Master  and  Servant  i  801.] 
4.  Saks  —  LiABiLrrr  or  Compart  —  VaBDior 

FOB   SlTPCRItTTENDENT. 

In  an  action  against  a  planiDK  mill  com- 
pany and  its  superintendent  for  injury  to  an  em- 
ploy6  caused  by  an  unguarded  saw,  a  verdict 
for  the  superintendent  did  not  release  the  con- 
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pany  from  responsibility,  since  the  duty  to  cnard 
the  saw  was  a  statutory  duty,  resting  upon  it, 
and  not  oi)on  the  superintendent. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  George  T.  Reld,  Judge. 

Personal  Injur}-  action  by  Olaf  J.  Johnson, 
by  his  guardian  ad  litem,  Charles  J.  Johnson, 
against  the  Far  West  Lumber  Company. 
From  a  judgment  against  defendant  com- 
pany, plalntifl  appeals.    Affirmed. 

ShacUeford  &  Hayden,  for  appellant.  B. 
G.  Hoge,  for  respondent 

DUNBAR,  J.  This  action  was  brought  by 
the  respondent,  a  16  year  old  boy,  through 
his  guardian  ad  litem,  to  recover  for  In- 
juries received  in  the  planing  mill  of  the 
Far  West  Lumber  Company,  a  corporation. 
One  Voegtle  was  a  superintendent  of  the 
mill,  and  the  complaint  alleges  negligence  on 
the  part  of  the  lumber  company  and  of 
Voegtle  by  causing  a  certain  resaw,  one  of  the 
machines  being  operated  in  the  mill,  to  be 
put  to  work,  when  it  was  known  that  the 
said  machine  was  in  a  dangerous  condition, 
unprotected,  unguarded,  and  unboxed.  The 
sticker  or  planer  machine  and  resaw  were 
side  by  side  in  the  mill.  On  the  night  of 
the  accident  the  respondent's  work  was  to 
operate  the  resaw.  During  the  night  he  and 
the  man  operating  the  sticker,  temporarily 
:uid  of  their  own  accord,  changed  places  for 
a  few  minutes.  This  fact  is  not  material  to 
the  discussion  of  the  case,  as  it  appears  from 
the  testimony  that  this  exchange  was  fre- 
quently made  by  permission  of  the  foreman, 
one  Ellison,  and  often  at  his  command. 
While  operating  the  sticker,  the  respondent 
had  occasion  to  use  the  chip  breaker.  The 
chip  breaker  was  operated  by  a  strap  which 
bung  on  the  side  of  the  machine  about  op- 
posite the  resnw,  and  the  chip  breaker  was 
operated  by  pulling  this  strap.  The  respond- 
ent pulled  on  the  strap  of  the  chip  breaker, 
and,  while  he  was  doing  this,  raised  his  right 
foot  so  that  bis  heel  came  in  contact  with 
the  resaw,  or  that  part  of  it  which  projected 
under  the  table,  and  caused  the  injury.  Prior 
to  the  accident  the  mill  had  been  inspected, 
and  the  certificate  which  the  law  provides 
should  be  prima  facie  evidence  that  the  ma- 
chine was  properly  guarded  had  been  issued. 
The  resaw  at  this  time  was  not  guarded,  the 
guard  having  been  removed,  presumably  be- 
cause the  chutes  which  carried  oft  the  saw- 
dust were  stopped  up.  At  the  conclusion  of 
the  plaintiff's  testimony  and  the  submission 
of  the  case  to  the  jury,  verdict  was  rendered 
in  favor  of  Voegtle,  the  superintendent,  and 
against  the  Far  West  Ltuuber  Company,  the 
appellant. 

No  particular  assignments  of  error  are 
made  by  apfiellant,  except  that  the  court  er- 
red in  overruling  appellant's  motion  for  a 
new  trial;  but  it  is  contended  generally  (1) 
that  the  respondent  was  guilty  of  contribu- 
tory negligence;    (2)  that  inasmuch  as  the 


Jury  found  In  favor  of  defendant  Voegtle, 
under  the  rule  announced  by  this  court  in 
Doremus  v.  Hoot,  23  Wash.  710,  63  Pac.  5T2, 
54  L.  K.  A.  649,  the  lumber  company  could 
not  be  held  responsible.  On  the  first  proiv 
osition,  it  Is  contended  that  this  is  a  case 
where  the  employer  had  provided  the  projier 
safeguard,  and  that  inasmuch  as  It  was  the 
duty  of  the  plaintiff  to  adjust  such  8af(»- 
guard,  and  he  failed  to  do  so,  he  cannot  hold 
the  employer  responsible  for  the  lack  of  the 
safeguard,  and  it  was  therefore  his  own  neg- 
ligence in  this  re^)ect  which  was  the  cause  of 
the  accident.  But,  inasmuch  as  the  evidence 
in  no  way  tends  to  show  that  It  was  the  re- 
spondent's duty  to  adjust  the  hood  which  pro- 
tected the  saw  on  which  he  was  injured,  the 
contention  seems  to  be  without  force. 

It  Is  also  contended  that,  even  If  it  were 
not  the  respondent's  duty  to  adjust  the  guard. 
Inasmuch  as  he  did  not  report  the  dangerous 
condition  to  his  employer,  he  cannot  recover. 
This  contention  must  necessarily  be  based 
upon  the  assumption  that  he  assumed  the 
risk  of  the  unguarded  machinery.  But  this 
contention  was  passed  on  by  this  court  in 
Hall  V.  West  &  Slade  Mill  Co.,  !«*  Wash.  447. 
81  Pac.  915.  In  that  case  the  respondent  ad- 
mitted tliat  he  knew,  for  some  time  prior  to 
his  Injury,  of  the  unguarded  machinery,  and 
knew  that  It  was  dangerous ;  and  we  held  In 
that  case,  after  a  thorough  investigation  of 
tlie  authorities,  that  the  defense  of  assump- 
tion of  risk  was  not  available  to  the  employer 
under  such  circumstances,  for  the  reason  that 
it  had  not  guarded  the  machinery  as  it  was 
required  to  do  by  the  mandate  of  the  stat- 
ute. The  kindred  contention  that  the  em- 
ploye was  guilty  of  contributory  negligence 
was  also  disposed  of  to  that  case  in  the  fol- 
lowing language:  "The  apiiellant  next  con- 
tends that  the  court  erred  in  refusing  to  rule 
as  a  matter  of  law  that  the  respondent  was 
guilty  of  contributory  negligence.  All  that 
the  evidence  shows  on  this  question  Is  that 
the  resijondeut  continued  In  his  work  after  he 
had  knowledge  of  the  fact  that  the  collar  and 
set  screw  which  caused  his  injur>'  were  un- 
covered. But  it  will  hardly  do  to  say  that 
an  employe  is  guilty  of  contributory  negli- 
gence for  merely  working  In  a  dangerous 
place  when  he  does  not  assume  the  risk  of 
Injury  for  working  therein.  It  Is  true  that  In 
such  cases  contributory  negligence  and  as- 
sumption of  risk  approximate,  and  It  is  dif- 
ficult to  draw  a  line  between  them,  but  we 
think  that,  to  convict  an  employe  of  con- 
tributory negligence  for  working  In  a  place 
where  he  does  not  assume  the  risk  of  In- 
Jury,  It  must  he  shown  that  be  did  not  use 
care  reasonably  commensurate  with  the  rislc 
to  avoid  Injurious  coustHpiences ;  In  other 
words,  that  it  was  some  negligent  act  of  his 
own  that  caused  his  injurj',  and  not  alone 
the  danger.'*  of  his  situation."  This  case  fol- 
lowed a  prior  case  decided  by  this  court  viz.. 
Green  v.  'Western  American  Co.,  .SO  Wash.  87. 
70  Pac.  310.  The  doctrine  of  these  two  casus 
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has  since  been  realflrmed  so  often  that  it  may 
l>e  considered  settled. 

There  seems  to  us  to  be  no  merit  In  the 
appellant's  contention  that  respondent  was 
guilty  of  contributory  negligence  by  raising 
his  foot  in  such  a  manner  that  It  came  iu 
contact  with  the  saw.  The  evident  object  of 
the  legislation  was  to  provide  against  unfore- 
seen accidents.  Besides,  this  was  a  question 
which  was  submitted  to  the  Jury.  On  the 
second  proposition,  we  thinii  the  case  of 
Doremus  v.  Root,  supra.  Is  not  parallel.  In 
addition  to  the  fact  that  negligence  was  al- 
leged not  only  against  the  sui)erintendent 
Vocgtle,  but  also  in  some  degree  against  the 
foreman  Eillsou,  the  duty  of  the  appellant 
to  protect  this  machinery  Is  Imperative. 
It  was  made  Its  duty  by  a  special  statute, 
while  It  was  not  the  duty  of  the  superintend- 
ent; at  least,  he  owed  no  duty  to  the  re- 
spondent, whatever  may  have  been  his  ob- 
ligations to  his  employer.  In  the  Doremus 
Case  the  respondent  in  his  complaint  al- 
leged that  Root,  the  conductor,  by  virtue  of 
his  employment,  had  the  charge  and  control 
of  all  trains  on  which  he  was  employed  as 
conductor,  and  of  all  persons  employed  there- 
on, and  he  was  re^[)ousib]e  for  their  move- 
ments while  on  the  road.  It  then  set  forth 
the  negligence  and  careless  acts  of  Root,  and 
concluded  with  the  following  allegations, 
viz.:  "That,  by  reason  of  the  carelessness, 
negligence,  and  recklessness  of  the  said 
iJamuel  Root,  the  Injuries  suffered  by  said 
plaintiff  were  received."  Under  such  allega- 
tions It  was  plain  that  the  only  possible 
theory  upon  which  the  railroad  company 
could  be  held  guilty  of  negligence  would  be 
its  responsibility  for  the  negligence  of  the 
conductor  who  was  the  only  actor  in  the 
transaction;  and,  when  the  verdict  as  con- 
strued by  the  court  was  in  favor  of  Root,  it 
would  have  been  manifest  injustice  to  have 
held  the  company  guilty  of  negligence.  But 
not  so  in  this  case,  where  the  guarding  of  the 
machinery  was  an  Imperative  duty  and  a 
worit  which  might  have  been  performed  by 
any  agent  or  servant  of  the  company. 

No  other  questions  t>eing  involved  and  no 
error  api>oariug  in  the  record,  the  Judgment 
is  affirmed. 

RI'DKIX.  FCrXERTON,  and  :siOnxT.  .TJ., 
<()neur.  II.VDLEY,  C.  J.,  and  CROW,  J., 
toolc  no  part. 


DONOVAN  V.  OliSEN. 

(Supreme  Court  of  Washington.    Nov.  1.  lOoi.) 

1.    llrSBAXD    AND    WiFE— SEPARATE   PBOPEBTS 

OF  Wife — Evidence— Sufficiency. 

Evidenee  held  to  show  that  the  purchase 
price  of  re.ilty  was  paid  by  the  wife  solely  out 
of  liiT  si-i>anitc  funds. 

•J.  Saaie. 

Wliere  lands  were  paid  for  solely  out  of 
the  separate  funds  of  the  wife,  that  tiie  hui'band 
may  have,  performed  some  labor  in  fencing  and 


making  improvements  thereon  would  not  change 
its  character  as  tlie  wife's  separate  property. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26.  Husband  and  Wife,  ii  435,  541-1 

Appeal  from  Superior  Court,  Si>olcane 
County;  Miles  Poindexter,  Judge. 

Action  to  quiet  title  by  Arbuta  B.  Donovan 
against  C.  Clair  Olsen.  From  a  Judgment 
dismissing  the  action  and  awarding  an  un- 
divided half  Interest  in  the  projMjrty  to  de- 
fendant, plaintiff  appeals.  Reversed,  with 
directions  to  enter  Judgment  in  accordance 
with  the  prayer  of  the  complaint 

Danson  &  Williams,  for  appellant  John 
L.  Wiley,  for  respondent 

RUDKIN,  J.  This  was  an  action  to  quiet 
title.  The  plaintiff  and  Clarence  C.  Olsen 
intermarried  on  December  27,  1898,  and  the 
defendant  C.  Clalr  Olsen  Is  the  sole  issue 
of  that  marriage.  The  property  in  contro- 
versy was  acquired  in  the  name  of  the  plain- 
tiff in  May,  185)9,  and  Clarence  C.  Olsen 
died  intestate  on  November  1,  1902.  The 
character  of  the  property,  whether  separate 
property  of  the  plaintiff,  or  community  prop- 
erty of  the  plaintiff  and  her  deceased  hus- 
band, is  the  only  question  In  the  case.  The 
court  below  found  that  the  purchase  price  of 
the  property  was  paid  in  part  from  separate 
funds  of  the  plaintiff  and  in  part  from  com- 
munity funds  of  the  plaintiff  and  her  de- 
ceased husband,  and  that  such  funds  were 
so  commingled  as  to  be  impossible  of  Idcntifl- 
•Uion,  and  entered  Judgment  dismissing  the 
action  and  awarding  an  undivided  one-half 
interest  iu  the  property  to  the  defendant. 
From  this  Judgment  the  present  appeal  is 
prosecuted. 

The  deposition  of  the  appellant,  taken  In 
the  state  of  Montana,  was  the  only  testi- 
mony offered  at  the  trial,  and  we  thinlj  it  ut- 
terly falls  to  support  the  Judgment  of  the 
court.  The  only  portions  of  the  deposition 
bearing  upon  the  question  at  issue  are  the 
following:  Direct  examination:  "(12)  What 
Interest,  if  any,  did  your  former  husband, 
Clarence  C.  Olsen,  have  in  said  real  estate 
at  any  time?  A.  No  Interest  whatever.  (13) 
Where  did  the  money  come  from  with  which 
said  lots  were  purchased?  A.  $oOO  was  re- 
ceived as  a  gift  from  my  grent-aunt,  which 
money  came  with  a  letter  which  is  attached 
hereto  and  marked  'Exhibit  A,'  and  money 
saved  from  my  own  earnings.  (14)  How  did 
you  obtain  such  money  with  which  said 
lots  were  purchased?  A.  Part  of  it  earned, 
and  part  given  to  me.  Clarence  C.  Olsen 
had  but  $20  when  we  married,  and  until 
August,  1899,  he  earned  no  wages.  I  paid 
ail  expenses  for  everything  used  by  us  dur- 
ing that  time.  During  the  next  year  he  only 
worked  two-thirds  of  the  time,  at  from  $1.50 
to  $2  a  day  while  working.  (15)  Did  your 
husband,  Clarence  C.  Olsen,  have  any  inter- 
est In  any  of  tlie  money  used  In  purchasing 
said  lots?  A.  No,  sir.  (16)  Was  any  ottlui 
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luoney  for  tUc  purchase  of  said  lots  aciiulred 
by  tiie  Joint  efforts  of  yourself  aud  former 
husbHnd.  Clarence  C.  Olsen?  A.  No,  sir." 
Cross-examination:  "(1)  State  wliether  or 
not.  at  the  time  you  purchased  said  lots, 
your  then  husband,  Clarence  C.  Olseu,  paid 
any  jwrtlon  of  the  purchase  price  thereof  out 
of  his  own  property  or  of  the  couiuiunity 
consisting  of  yourself  and  the  said  Clarence 
C.  Olsen.  A.  No,  sir.  (2)  If  you  answer  that 
he  did,  state  how  much  money  he  so  paid, 
and  how  much  you  paid  for  the  lots.  A.  I 
paid  $125  for  the  lots.  (3)  If  you  state  that 
he  did  pay  a  portion  of  the  punhasc  price 
for  siiid  lots,  state  whether  or  not  you  were 
to  repay  him  therefor  out  of  your  own  sep- 
arate property,  and.  If  so,  did  you  so  pay 
him?    A.  He  did  not  pay  anything." 

Whether  the  husband  had  any  interest  in 
the  funds  which  entered  into  the  purchase 
price  of  the  proijerty,  aud  whether  the  prop- 
erty ao'iulred  became  separate  or  community, 
present  mixed  questions  of  law  and  fact; 
hut  counsel  on  both  sides  assumed  by  their 
«luestious  that  the  witness  was  familiar  with 
the  law,  aud  permitted  aud  required  her  to 
testify  to  the  ultimate  fact  in  issue,  namely, 
the  character  of  the  property.  The  only  iwr- 
tlon  of  the  testimony  which  tends  in  the  re- 
motest way  to  support  the  judgment  is  the 
statement  that  the  property  was  paid  for  in 
part  with  money  saved  from  the  personal 
earnings  of  the  appellant;  but  when  this 
statement  is  considered  in  connection  with 
the  remainder  of  the  testimony,  and  iu  the 
light  of  the  fact  that  the  property  was  ac- 
quired soon  after  marriage,  the  only  proper 
or  reasonable  inference  Is  that  the  earnings 
referred  to  were  the  personal  earnings  of  the 
wife  prior  to  her  marriage.  We  thiulc  it 
clearly  appears,  therefore,  that  the  property 
was  paid  for  by  the  appellant  out  of  hur 
separate  funds,  aud  that  the  respondent  has 
no  interest  therein.  If  we  assume  that  the 
deceased  husband  performed  some  labor  In 
fencing  and  making  Imiirovcments  on  the 
land,  this  would  not  change  its  character. 

The  Judgment  of  the  court  t)elow  is  re- 
versed, with  directions  to  enter  judgment  iu 
accordance  with  the  prayer  of  the  complaint. 

HADLEY,  C.  .T.,  and  FI'IjI.Ein'ON, 
CROW.  MOUNT,  ROOT,  and  PUNBAR,  JJ., 
concur. 


STATE  V.  CHEIIALIS  FURNriTRE  & 

MFG.  CO.  ct  al. 

(Supreme  Court  of  Washington,    Oct.  28,  1907.) 

1.  Master  and  Sbbvant— Wages— St atutoky 
Recu-i.ations. 

A  oh^k,   dated  March   10.   1007.   reading 
"Chphalis  Furniture  &  Maniifacturinj:  Co.    Dup 

$8.0(».   G.  G.  I'ickett  or  order,  on 1."». 

1!»()7.  Eight  Dollars  for  wages  from  March. 
l!lft— ,  •  •  •  "  is  not  within  T^ws  IftO.'i.  p. 
21ft.  c.  112.  providinc  that  it  shall  not  bf  law- 
ful for  a  corporation  to  issue  for  payment  of 
wagpR  any  order  or  check  payable  otherwifw 
than   in   lawful   money,   unless  negotiable   and 


redeemable  at  its  face  value,  since  it  ahows  it- 
self payable  in  lawful  money  and  uegotiable  and 
rericpmable  without  discount  in  cash. 

FEd.  Note. — For  cases  in  point,  see  Cent.  Dip. 
vol.  :i4.  Master  and  Servant,  §  TO.] 

2.  Same. 

Payment  by  such  a  check  is  not  in  violation 
of  the  provision  of  liaws  l'JO.">,  p.  219.  c.  112, 
that  when  any  laborer  sliall  cease  to  work, 
whetlier  by  discharge  or  voluntary  withdrawal, 
the  wages  dne  shall  be  forthwith  paid,  either  in 
rash  or  by  an  order  redeemable  in  cash,  wliere 
it  docs  not  appear  that  the  laborer  had  l)cen 
disolmrged,  or  had  voluntarily  ceased  to  work. 

Ap))eal  from  Sui  evior  Court,  Lewis  Coun- 
ty ;  A.  E.  Rice,  Judge. 

Information   against  the  Ohelialis  Furni- 
ture &  Manufacturing  Company  and  others 
held  insutticient,  and  the  state  aitpeals.    Af- 
!  firmed. 

I  Maurice  A.  Tvancrhnriio  and  .\.  J.  Falknor, 
for  the  State.  Millctt  &  Harmon,  for  re- 
spondents. 

DUNBAR,  J.  The  defendants  in  this  ac- 
tion were  informed  against  for  a  misdemean- 
or. The  information,  omitting  (he  formal 
part  thereof,  was  as  follows : 

"That  the  above-named  Chelialis  Furniture 
&  Manufacturing  Con)pany,  a  corporation, 
duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Washington, 
iiaving  its  princii)al  place  of  busliie.'^s  at  Clie- 
halis,  Lewis  county,  Washington,  and  11.  B. 
Coffman,  secretary  aud  manager  of  said  cor- 
poration, being  engaged  in  the  manufac- 
ture of  furniture  aud  other  articles  of  a  like 
kind,  and  employing  labor  therein  to  assist 
in  the  manufacture  of  furniture  aud  other 
articles,  did  conmilt  the  crime  of  Issuing,  for 
payment  of  wages,  a  ciicck  for  labor  employ- 
ed In  said  manufacturing  company's  factory, 
which  check  was  not  negotiable  aud  redeem- 
able at  Its  face  value  without  discount  in 
cash  or  on  demand,  at  the  place  of  business 
of  such  coriwratioa  and  individuals,  as  fol- 
lows, to  wit ;  That  the  said  Chehalls  Furni- 
ture &  Manufacturing  Company,  a  corpora- 
tion, and  II.  B.  CX)frman,  then  and  there,  at 
Chehalls,  Lewis  county,  Washington,  being 
engaged  in  the  manufacture  of  furniture  and 
other  articles,  and  then  and  there  having  In 
their  employ  as  a  I-. jorer  for  wages  one  G. 
G.  Pickett,  did  on  the  3d  day  of  March,  1907, 
Lssue  to  him,  the  said  G.  G.  Pickett,  in  pay- 
ment of  his  wages  for  labor  performed  in 
said  manufacturiug  establishment,  a  check 
iu  the  following  words  and  figures,  to- wit: 
Chehalls,  Wash.,  3-10,  1007.  No.  3,1.".8.  'Che- 
lialis Furniture  &  Mfg.  Co.  Due  ^.00,  G. 
G.  Pickett  or  order  on  4^15,  1907  (mean- 
ing April  l.->,  1907),  Eight  Dollars  for  wages 

from  Mch.  190—,  to ,  190—.    Chehalls 

Furniture  &  Mfg.  Co.,  [Signed]  II.  B.  Coff- 
man, Secretary.'  Indorsed:  'G.  G.  Pickett. 
W.  E.  Bartel.  Fred  Cain.'  That  said  check 
was  iudor.sed  by  said  G.  G.  Pickett  to  W.  E. 
Bartel,  who  in  turn  indorsed  the  same  to 
Fred  Cain.    That  said  check  was  thereafter. 
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on  the  29th  day  of  March,  1907,  duly  present- 
ed to  the  said  Chehalis  Furniture  Sc  Manu- 
facturing Company,  a  corporation  as  afore- 
said, and  H.  B.  CofFman,  secretary  and  man- 
ager of  such  corporation,  for  payment,  at  the 
place  of  business  of  such  corporation  and  in- 
dividual at  Chehalis,  Lewis  county,  Washing- 
ton, and  payment  thereof  was  by  said  parties 
wrongfully  and  unlawfully  refused,  on  the 
ground  that  said  check  was  not  due  until 
April  15,  1907.  And  that  presentment  was 
also  made  of  said  check  at  said  time  to 
Coffmau,  Dobson  &  Co.,  bankers,  at  Chehalis, 
Tvewls  County,  Washington,  the  bankers  of 
said  parties,  and  payment  of  said  check  at 
said  time  by  said  bank  was  also  unlawfully 
and  wrongfully  refused,  unless  the  payee 
thereof  would  accept  the  amount  of  said  or- 
der with  discount,  contrary  to  the  form  of 
the  statute  In  such  cases  umde  and  i)rovided, 
against  the  peace  and  dignity  of  the  state  of 
Washington."  The  information  was  demur- 
red to  on  the  ground,  among  others,  that  It 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  demurrer  was  sus- 
tained by  the  court,  and  the  state  appeals. 

With  the  view  we  take  of  this  proposition. 
It  Is  not  necessary  to  notice  the  other  grounds 
of  demurrer.  The  statute  upon  which  the  In- 
formation was  based  Is  chapter  112,  p.  219, 
of  the  Laws  of  190."),  which  is  as  follows: 
"Section  1  of  'An  act  to  provide  for  the  pay- 
ment of  wages  of  labor  in  lawful  money  of 
the  United  States  and  to  punish  violations  of 
the  same,'  approved  February  2, 1888,  Is  here- 
by amended  to  read  as  follows;  Section  1. 
That  It  shall  not  be  lawful  for  any  coi-pora- 
tlon,  person  or  firm  engaged  In  manufactur- 
ing of  any  kind  In  this  state,  mining,  rail- 
roading, constructing  railroads,  or  any  busi- 
ness or  enterprise  of  whatsoever  kind  In  this 
state,  to  Issue,  pay  out  or  circulate  for  pay- 
ment of  wages  of  any  labor,  any  order,  check, 
memorandum,  token  or  evidence  of  Indebted- 
ness, payable  In  whole  or  in  part  otherwise 
than  in  lawful  money  of  the  United  States, 
unless  the  same  Is  negotiable  and  redeemable 
at  Its  face  value,  without  discount  In  cash  or 
on  demand,  at  the  store  or  other  place  of 
business  of  such  firm,  person,  or  corjwratlon 
when  the  same  is  Issued,  and  the  person  who, 
or  company  which  may  issue  any  such  order, 
check,  memorandum,  token  or  other  evidence 
of  Indebtedness  shall  uiwn  presentation  and 
demand  redeem  the  same  In  lawful  money  of 
the  United  States.  And  when  any  laborer  per- 
forming work  or  labor  as  above  shall  cease 
to  work  whether  by  discharge  or  by  voluntary 
withdrawal  the  wages  due  shall  be  forthwith 
paid  either  In  cash  or  by  order  redeemable  In 
cash  at  Its  face  value  on  prcspntment  at  bank, 
store,  commissary,  or  other  place  in  the  coun- 
ty where  the  lalwr  was  performetl:  Provided, 
such  order  may  be  given  pa.vable  In  anotlier 
county  when  the  place  of  employment  is  more 
convenient  of  access  to  the  employee."  It 
will  be  seen  that  the  first  part  of  this  se<'tlon 
was  not  violated,  If  the  statement  of  the  in- 


formation is  true,  for  the  reason  that  the 
check  given  was  to  be  paid  In  lawful  money 
of  the  United  States,  and  It  was  negotiable 
and  redeemable  at  Its  face  value,  without  dis- 
count In  cash.  The  evident  Intention  of  the 
Legislature  In  passing  this  law  was  to  pro- 
hibit the  pernicious  habit  which  had  thereto- 
fore frequently  been  indulged  In  by  factories 
of  different  kinds  of  paying  the  laborers  in 
checks  which  were  only  redeemable  in  goods 
which  were  to  be  fumlsbed  by  the  company 
stores.  To  this  check,  as  we  have  seen,  this 
objection  could  not  be  raised.  The  second  or 
concluding  proposition  In  the  statute  is  to  the 
effect  that  when  a  laborer  shall  cease  to 
work,  whether  by  discharge  or  voluntarily, 
he  shall  be  entitled  at  once  to  receive  the 
value  of  the  services  which  have  been  per- 
formed, and  shall  not  be  compelled  to  wait 
the  process  which  It  is  convenient  for  cor- 
porations sometimes  to  adopt  In  the  payment 
of  wages  to  their  employes.  The  object  of 
this  statute  was  to  protect  the  laborer  from 
the  necessity  of  remaining  around  in  the 
neighborhood  where  he  bad  been  employed 
and  waiting  on  expense  the  payment  of  wages 
which  he  had  already  earned.  But  the  In- 
formation does  not  bring  the  case  within  this 
view  of  the  law,  for  It  is  not  alleged  that  the 
laborer,  Pickett,  had  ceased  to  work  at  the 
factory,  either  by  being  discharged  or  by 
voluntarily  stopping  work  or  at  ail.  Hence 
there  was  no  violation  of  the  statute  In  this 
regard. 

The  honorable  Jndge  of  the  superior  court 
did  not  commit  error  In  sustaining  the  de- 
murrer to  the  Information,  and  the  Judgment 
Is  therefore  affirmed. 

IIADLEY,  C.  J.,  and  ROOT,  MOUNT, 
CROW,  RUDKIN,  and  FULLERTON,  JJ.» 
concur. 


RAMSDELL  v.  RAMSDELL. 
(Supreme  Court  of  Washington.    Nov.  1.  1907.)- 

1.  Divorce— Action  fob— Complaint— Suffi- 
ciency. 

A  complaint  In  divorce  must  allege  plain- 
tiff's residence  In  the  state  for  at  least  one  year 
before  suit. 
[Kd.  Note.— For  cases  in  point,  see  Cent  Dig., 
ol.  17.  Divorce.  §§  287-289.] 


Appeal  —  Record  —  Evidenob  — 


vol. 

2.  Same  - 
Review. 

Evidence  not  embodied  in  the  bill  of  excep- 
tions or  statement  of  facts  forms  no  part  of 
the  record  on  appeal  in  a  divorce  suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  g  5(59.1 

3.  Same— Presumptions. 

A  complaint  and  findings  being  both  de* 
fectlve,  in  that  they  failed  to  show  plaintiff's 
residence  in  the  state  for  at  least  one  year  priof 
to  the  suit,  and  the  evidence  not  t)eing  Ijcfore 
the  Supreme  Court,  that  court  cannot  presume 
or  deem  the  complaint  amended  to  conform  to- 
tlie  proof?,  as  there  is  nothing  to  amend  by. 

4.  Same— Alimony— Separate  Pbopebtt. 

In  awarding  property  to  the  wife  for  the- 
supi)ort  of  hei-self  and  child,  there  is  no  dis- 
tinction between  community  and  separate^ 
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■erty,  and  the  entire  separate  propertr  of  the 
husband  may  be  awarded  the  wife. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  !§  681,  682.] 

5,  Same— Actions  fob— Costs  ow  Appeai,. 

Though  the  objection  that  a  complaint  in 
divorce  is  defective,  as  not  containing  an  al- 
legation of  plaintiFs  residence  in  the  state  for 
at  least  one  year  prior  to  the  suit,  may  be  raised 
for  the  first  time  ou  appeal,  such  an  objection 
will  not  be  encouraged  by  allowing  costs. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  17,  Divorce,  i  5C5 ;  vol  13.  Costs,  g  900.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  H.  Snell,  Judge. 

DlTorce  by  Olga  Ramsdell  against  Edwin 
Augustus  Ramsdell.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded, with  dlrectiona 

Walter  M.  Harvey,  for  apjjellant.  Eugene 
Carr,  for  resjiondent 

RUDKIN,  J.  This  Is  an  appeal  from  a  de- 
cree of  divorce,  and  the  cause  comes  before 
us  ou  the  complaint  and  the  findings  made  by 
the  trial  court.  The  respondent  has  moved 
to  dismiss  the  appeal  on  several  grounds,  but 
we  find  no  merit  In  the  motion.  The  appel- 
lant had  a  lawful  right  to  appeal  on  the 
Judgment  roll  and  qaestlon  the  sufficiency  of 
the  complaint  and  findings  to  support  the 
Judgment  against  him.  The  motion  to  dis- 
miss is  therefore  denied. 

Two  errors  are  assigned:  First,  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  or  show  that  the 
court  below  bad  Jurisdiction  of  the  subject- 
matter  thereof,  because  it  was  not  alleged  that 
the  plaintiff  had  l)een  a  resident  of  the  state 
for  one  year  prior  to  the  commencement  of 
the  action,  or  of  Pierce  county  at  the  time 
of  the  commencement  thereof;  and,  second, 
that  the  court  erred  in  awarding  all  of  the 
separate  property  of  the  appellant,  of  the 
value  of  about  $2,400,  to  the  respondent,  for 
the  support  and  maintenance  of  herself  and 
child.  The  complaint  is  imdoubtedly  defect- 
ive in  the  matter  complained  of,  as  an  al- 
legation of  the  place  of  residence  of  the  plain- 
tiff is  an  essential  one  in  an  action  for  di- 
vorce in  this  state.  Luce  v.  Luce,  15  Wash. 
60S,  47  Pac.  21.  This  defect  in  the  com- 
plaint was  not  cured  by  the  findings  of  the 
court,  as  they  are  equally  silent  on  the  ques- 
tion of  the  respondent's  residence.  An  at- 
tempt was  made  to  bring  parts  of  the  tes- 
timony to  this  court;  but,  Inasmuch  as  the 
testimony  was  not  embodied  in  a  bill  of 
exceptions  or  statement  of  facts,  it  forms  no 
part  of  the  record  on  appeal  and  cannot  be 
considered  by  us.  The  complaint  and  find- 
ings being  both  deficient,  and  the  testimony 
not  being  before  us,  we  cannot  indulge  in 
any  presumptions,  or  deem  the  complaint 
amended  to  conform  to  the  proofs,  as  there 
is  notliing  to  amend  by.  The  Judgment  must 
therefore  be  reversed. 

The  ruling  of  the  court  In  awarding  all 
of  the  property  to  the  wife  for  the  support 


and  maintenance  of  herself  and  child  Is 
fully  warranted  by  the  findings  in  the  case. 
MUler  V.  Miller,  38  Wash.  605,  80  Pac.  816; 
Clemans  v.  Western,  39  Wasli.  290,  81  Pac. 
824;  Mitchell  t.  Mitchell,  39  Wash.  431,  81 
Paa  913.  There  is  no  distinction  between 
community  and  separate  property  in  this  re- 
gard. Fields  r.  Fields,  2  Wash.  St.  441,  27 
Pac.  267;  Webster  v.  Webster,  2  Wash.  St. 
417,  26  Pac.  864. 

The  defects  found  in  this  record  might 
readily  have  been  cured  by  amendment  in 
the  court  below,  but  we  are  satisfied  tbey 
were  never  called  to  the  attention  of  that 
court;  and,  while  the  appellant  has  a  law- 
ful right  to  raise  the  objections  In  this  court 
for  the  first  time,  we  will  not  encourage  the 
practice  by  allowing  costs. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  allow  an  amend- 
ment to  the  complaint  and  to  make  findings 
on  the  question  of  the  respondents'  residence, 
based  either  on  the  proofs  already  received 
or  upon  such  other  testimony  as  the  parties 
may  offer.  Neither  party  will  recover  costs 
on  this  appeal. 

HADLBY.  O.  J.,  and  FULLERTON,  CROW, 
MOUNT,  ROOT,  and  DUNBAR,  JJ.,  concur. 


INMON  et  ux.  v.  PEARSON  et  al. 
(Supreme  Court  of  Washington.    Oct.  29.  1907.) 

1.  BoTTNDABiES— Location  of  Cobners. 

The  law  establishes  a  corner  where  the 
surveyor  actually  locates  it,  rather  than  where 
it  ought  to  be  located  by  a  correct  survey. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  {§  58-65.] 

2.  Evidence— Heabsay    Evidence— Botjnda- 

BIES. 

Hearsay  evidence  is  admissible,  both  on 
questions  of  boundary  affecting  public  rights  and 
also  in  cases  of  dispute  as  to  boundaries  between 
private  landowners. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  20.  Evidence,  S§  1121-1134.  1218-1220; 
vol.  8,  Boundaries.  §g  154-156.] 

Appeal  from  Superior  Court,  Chehalis 
Coimty ;    Mason  Irwin,  Judge. 

Action  by  W.  E.  Inmon  and  another  against 
James  H.  Pearson,  John  P.  Wood,  Rose  Wood, 
and  another.  From  the  Judgment,  John  P. 
Wood  and  Rose  Wood  appeal.    Affirmed. 

W.  H.  Abel,  for  appellants.  J.  B.  Bridges, 
for  respondents. 

DUNBAR,  J.  This  was  an  equitable  action 
to  establish  a  lost  corner,  which  determined 
the  boundary  line  l)etween  the  adjoining 
lands  of  the  parties  to  this  action,  and  was 
prosecuted  under  section  5667,  2  Balllnger's 
Ann.  Codes  &  St,  The  appellants  denied  that 
the  corner  was  lost  or  obliterated,  and  set 
up  as  an  affirmative  defense  that  an  a!;ree- 
ment  between  the  respondents  and  the  appeU 
lants  had  been  entered  Into,  and  a  survey 
had  been  made  under  such  agreement,  where- 
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by  the  comer  had  been  conclusively  estab- 
lished. This  matter  was  pleaded  as  an  es- 
toppel. Trial  was  had  to  the  court  without 
a  jury.  The  court  held  that  the  affirmative 
matter  and  estoppel  were  not  a  defense,  and 
granted  the  defendants  relief  by  establishing 
the  comer  at  the  point  at  which  they  claimed 
the  comer  had  been  established.  Prior  to 
the  establishment  of  the  comer  by  one  Fraz- 
ler,  the  comer  had  been  established  by  one 
Shorey,  a  surveyor,  at  the  point  contended 
for  by  the  appellants,  and  still  prior  to  that 
time  another  attempt  had  been  made  to  es- 
tablish the  comer  by  another  surveyor,  which 
did  not  seem  to  satisfy  any  of  the  parties. 
In  the  opinion  of  the  court  it  is  said:  "I 
have  no  doubt  that  the  comer  in  dispute  In 
this  case  should  have  been  established  where 
the  Shorey  survey  has  located  It,  and  where 
the  defendants  are  contending  for ;  but  I 
am  satisfied  from  the  evidence  that  the  gov- 
ernment surveyor  located  It  at  the  point 
where  the  plaintiff  Is  contending  for,  and 
that  Is  the  corner  which  has  been  recognized 
by  the  residents  of  the  vicinity  for  years. 
Surveys  have  been  made  from  that  comer. 
Roads  and  fences  have  been  built  with  ref- 
erence to  It.  The  law  establishes  the  comer 
where  the  surveyor  actually  locates  It,  rather 
than  where  it  ought  to  be  located  by  a  cor- 
rect survey."  This,  we  think,  was  a  correct 
statement  of  the  law;  and  we  also  think, 
from  a  careful  examination  of  the  testimony, 
that  the  statement  of  facts  contained  In  the 
opinion  of  the  court  was  fully  justified.  The 
court  found  that  the  plaintiffs  should  not  be 
estopped  by  reason  of  the  agreement  preced- 
ing the  Shorey  survey,  and  under  the  testi- 
mony we  think  that  this  finding  was  also 
justified — that  all  the  conditions  of  the  agree- 
ment had  not  been  carried  out. 

Hearsay  evidence  was  introduced  to  prove 
the  establishment  of  the  corner  at  the  point 
contended  for  by  the  respondents,  which  evi- 
dence was  objected  to  by  the  appellants ;  and 
the  admission  of  this  evidence  is  one  of  the 
errors  assigned  in  this  case.  It  may  be  con- 
ceded that  the  general  rule  is  that  hearsay 
testimony  cannot  be  admitted  to  prove  a  fact 
In  Issue.  But  it  Is  contended  by  the  respond- 
ents that  the  establishment  of  corners  or 
boundaries  Is  an  exception  to  the  rule,  and 
that  boundaries  may  be  proven  by  hearsay 
testimony  and  by  reputation.  This,  we  think. 
Is  undoubtedly  the  law.  The  general  rule  Is 
that  hearsay  testimony  is  incompetent,  yet 
cases  of  boundaries  constitute  an  exception. 
In  England  such  evidence  was  held  Inadmissi- 
ble in  the  case  of  disputed  boundary  between 
private  Individuals.  In  the  United  States 
hearsay  evidence  is  admis^sible  both  upon 
questions  of  boundary  affecting  public  rights 
and  also  In  the  case  of  disputes  as  to  bound- 
aries between  private  landowners.  4  Am.  & 
Eng.  Enc.  of  Law,  850-S5S.  This  rule  is  also 
laid  down  by  Greenleaf  on  Evidence,  {  170, 
and  many  American  cases  are  cited  which 
sustain  the  text     In  Boardman  y.  Lessees 


of  Reed,  6  Pet.  (TT.  S.)  S28,  8  I/.  Bd.  415.  ths^ 
Supreme  Court  of  the  United  States,  speak- 
ing through  Mr.  Justice  McLean,  said :  'That 
boundaries  may  he  proved  by  hearsay  tes- 
timony is  a  rule  well  settled,  and  the  neces- 
sity or  propriety  of  which  is  not  now  ques- 
tioned. Some  difference  of  opinion  may  ex- 
ist as  to  the  application  of  this  rule,  but 
there  can  be  none  as  to  its  legal  force.  Land- 
marks  are  frequently  formed  of  perishable 
materials,  which  pass  away  with  the  genera- 
tlon  In  which  they  are  made.  By  the  Im- 
provement  of  the  country,  and  from  other 
causes,  they  are  often  destroyed.  It  Is  there- 
fore important,  In  many  cases,  that  hearsay 
evidence  should  be  received  to  establish 
ancient  boundaries.  *  •  •  »>  This,  in  fact^ 
seems  to  be  the  universal  American  rule,  and, 
it  seems  to  us,  Is  a  just,  if  not  a  necessary, 
rule  In  the  establishment  of  ancient  bound- 
aries. We  may  say  In  this  connection  that 
the  original  government  survey  was  made  by 
one  Byles  in  1857,  and  that  Byles  a^aia 
made  the  surv^  In  this  locality  In  1873, 
establishing  the  comer,  according  to  the  tes- 
timony, at  the  point  contended  for  by  the 
plaintiffs.  This  seems  to  be  about  the  only 
legal  question  raised  in  this  case;  It  being 
entirely  a  question  of  fact  which  was  pre- 
sented to  the  court. 

We  have  carefully  examined  all  the  tes- 
timony in  this  case,  and,  while  there  Is  a 
great  conflict  of  testimony,  rendering  the 
proposition  somewhat  uncertain,  we  think, 
with  the  court,  that  the  weight  of  the  tes- 
timony was  to  the  effect  that  the  comer  was 
originally  established  at  the  point  where  It 
was  decided  to  be  so  established  hv  the 
court,  and  are  not  lacUned  to  disturb  the 
findings  of  the  court  In  that  respect 

The  judgment  is  affirmed. 

HADLBT,  O.  X,  and  ROOT,  MOUNT, 
RUDKIN,  CROW,  and  FULLERTON,  JJ, 
concur. 


(47   Wash.  481) 

MONRO  et  al.  v.  NATIONAL  SURETY  CO. 
et  al. 

(Supreme  Court  of  Washington.    Nov.  5.  1907.) 

1.  Contracts  —  Consideration — Effect     of 
Seal— Statutory  Pkovisioks. 

The  common-law  rule  that  a  seal  imports 
a  conRideration,  still  obtaining  in  this  state 
notwithstaudinK  Ballinger'a  Ann.  Oides  &  St. 
i  452.3,  abolishing  the  use  of  private  seals,  is  a 
positive  rule  of  law,  and  not  a  mere  rule  of  pro- 
cedure. 

[Ed.  Note.— For  cases  In  point,  see  Ont.  Dig. 
vol.  11,  Contracts,  §§  404-40(5.1 

2.  Principal    and    Surety  —  Discharge    o» 
Surety — Premature  Pay-ment. 

Prematnre  payments  under  a  building  con- 
tract constitute  no  defense  to  an  action  on  a 
bond  to  secure  the  performance  of  the  contract, 
unless  they  operate  to  the  prejudice  of  the  sure- 
ty, and  then  only  to  the  amount  of  such  pay- 
ments. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. . 
vol.  40,  Principal  and  Surety,  {{  283-285.] 
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8.  Same— Failubb  to  Give  Notice  of  Db- 

FACI.T. 

Where  a  buildini;  contract,  whose  perform- 
ance was  secured  by  bond,  provided  that  the  con- 
tract was  to  be  completed  on  or  before  Septem- 
ber loth,  and  the  first  notice  of  default  was 
Riven  November  22d,  the  failure  to  give  notice 
at  an  earlier  date  released  the  surety  from  any 
claim  for  damages  for  demurrage  or  for  failure 
to  complete  the  bnildinp  on  time,  but  not  for 
damages  arising  from  lien  claims  for  labor  or 
material. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Principal  and  Surety,  {{  304,  311.] 
4.  Same— Time  of  Bbingino  Action. 

Under  a  bond  securing  the  faithful  perform- 
ance of  a  bnildins;  contract  to  be  completed  on 
or  before  September  15th,  providing  that  no 
action  should  be  brought  against  the  surety  un- 
less the  same  was  brought  and  process  served 
within  six  months  from  the  time  for  completion 
■of  the  contract,  an  action  commenced  on  March 
12tb.  by  service  of  summons  and  complaint  on 
the  surety,  was  in  time. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Fratev,  Judge. 

Action  by  Ellen  Monro  and  another  against 
the  National  Surety  Company  and  others. 
From  a  judgment  of  nonsuit  as  to  the  Nation* 
al  Surety  Company,  plalntlflCs  appeal.  Re- 
versed and  remanded. 

Revelle,  Revelle  &  Revelle,  for  appellants. 
Graves,  Palmer  &  Murphy,  for  respondent. 

KCDKIN,  J.  This  was  an  action  on  an  In- 
demnity bond  against  the  contractor  and  the 
bonding  companj'  to  recover  damages  for 
failure  to  perform  a  building  contract.  At 
the  close  of  the  plaintiff's  case  a  Judgment 
of  nonsuit  was  granted  as  to  tlie  bonding 
company,  and  the  cause  proceeded  to  ver- 
dict and  judgment  against  the  contractor. 
The  present  appeal  is  from  the  Judgment  of 
nonsuit. 

The  Questions  involved  have  been  discuss- 
e<l  by  counsel  under  the  following  heads: 
(1)  Was  a  consideration  for  the  indemnity 
bond  shown?  (2)  Was  there  a  failure  to 
perform  the  conditions  of  the  building  con- 
tract or  bond  on  the  part  of  the  appellants? 
(.'$)  Wjis  the  bonding  company  duly  notified 
of  the  failure  of  the  contractor  to  perform 
his  contract?  (4)  Was  such  notice  waived? 
and  (o)  the  statute  of  limitations. 

1.  The  bond  under  consideration  Is  in  all 
respects  similar  to  the  bond  in  suit  in  Con- 
sldlne  V.  Gallagher,  31  Wash.  (5(59,  72  Pac. 
4<t9.  It  was  there  held  that  the  bond  was  an 
Instrument  under  seal,  and  that  the  common- 
law  rule  that  a  seal  Imiwrts  a  consideration 
still  obtains  in  this  state,  notwithstanding 
the  statute  abolishing  the  u.se  of  private  seals. 
Balllnger's  Ann.  Codes  &  St.  S  4523.  Counsel 
for  respondent  contend,  however,  that  the 
■question  there  arose  on  the  pleadings,  and 
that  a  different  rule  should  ajiply  here.  True, 
the  question  arose  on  the  pleadings  In  the 
i^onsldlne  Case;  but  the  common  rule  that  a 
seal  Imports  a  consideration  Is  a  positive 
rule  of  law.  and  not  a  mere  rule  of  procedure. 
Thus  In  Storm  v.  United  States,  94  U.  S. 
76,  24  L.  Ed.  42,  tlie  court  said:    "Such  a 


defense  oould  not  be  sustained,  even  If  the 
action  was  upon  a  simple  contract;  but  the 
agreement  here  is  under  seal,  and  the  ac- 
tion Is  an  action  of  debt  founded  on  the 
bond  given  to  secure  the  performance  of  the 
agrecjment,  and  It  is  an  elementary  rule  that 
a  bond  or  other  specialty  is  presumed  to 
have  been  made  upon  good  consideration,  so 
long  as  the  Instrument  remains  unlmpeached. 
Taylor,  E\ld.  (Cth  Ed.)  103;  Lowe  v.  Peers, 
4  Burr.  2225;  Dorr  v.  Munsell,  13  Johns. 
(N.  Y.)  431.  Want  of  consideration  is  not  a 
sufficient  answer  to  an  action  on  a  sealed 
Instrument.  The  seal  imports  a  considera- 
tion, or  renders  proof  of  consideration  unnec- 
essary, because  the  Instrument  binds  the 
parties  by  force  of  the  natural  presumption 
that  an  instrument  executed  with  so  much 
deliberation  and  solemnity  Is  founded  upon 
some  sufficient  cause.  Parfeer  v.  Parmele,  20 
Johns.  134,  11  Am.  Dee.  2.j3;  1  Smith,  Lead. 
Cas.  (7th  Am.  Ed.)  698;  1  Chitty  on  Contr. 
(11th  Am.  Ed.)  20;  Paige  v.  Parker,  8  Gray 
(Mass.)  213;  Wing  v.  Chase,  .%5  Me.  2C5; 
2  Bl.  Com.  446 ;  Fallowes  v.  Taylor,  7  Term, 
473."  We  are  therefore  of  opinion  that  the 
nonsuit  cannot  be  sustained  for  mere  failure 
to  prove  a  eonslderatlon  for  the  Indemnity 
l)ond. 

2.  In  supi)ort  of  the  second  proposition  It 
Is  contended,  among  other  things,  that  the  ap- 
pellants paid  over  money  to  the  contractor 
before  It  became  due  or  payable  under  the 
terms  of  the  contract.  The  contract  price 
WHS  payable  In  Installments  on  certificates 
to  be  furnished  by  the  architect  in  charge. 
One  thousand  dollars  was  payable  when  the 
foimdation  was  complete*!.  Including  the  first 
floor;  $1.0f)O.  when  the  frame  work  was  up 
and  the  shiplap  on;  .^1,000,  when  the  roof  was 
on;  $1,0f)0,  when  the  plastering  was  brown- 
ed out;  .$1,500,  when  the  stores  were  finished; 
$1,000,  when  the  brick  and  outside  work  was 
finished;  and  the  balance  of  $1,600,  when 
the  entire  work  was  completed.  The  sec- 
ond Installment  or  $1,000  was  certified  by 
the  archlte<t  under  date  of  August  12th,  but 
on  the  27th  day  of  July  preceding  the  appel- 
lants loaned  the  contractor  $200  on  his  note, 
and  two  days  Inter  paid  him  an  additional 
$150.  which  sums  were  deducted  from  the' 
amount  of  the  estimate  when  made,  and  the 
balance  of  .^(k-iO  was  paid  when  the  certifi- 
cate was  presented.  The  fourth  estimate  of 
$1,000  was  certified  on  September  15th,  but 
on  the  12th  day  of  September  preceding  the 
contractor  was  paid  $823..50;  the  umonnt  being 
di'ducted  from  the  estimate  when  made,  and 
the  balance  of  $176..50  was  paid  when  the  cer- 
tificate was  presented.  What  disposition  was 
made  of  the  sums  thus  advan(;ed  does  not 
appear.  The  owner  of  the  building  was  un- 
<i('r  no  obligation  to  see  to  the  application  of 
the  installments  paid  under  the  contract,  and 
we  fall  to  see  wherein  the  bonding  company 
was  prejudiced  or  injured  in  this  regard.  Leg- 
horn  v.   Nydell,   .'lO  Wash.   17,  80   Pac.   833. 

Ilad  the  contractor  never  bccoBie  eiititlfidi;N> 
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the  snmg  thus  adTanced,  a  different  question 
would  be  presented;  but  In  no  event  could 
the  premature  payments  constitute  a  defense 
beyond  the  amount  of  the  advancements 
made,  and  not  at  all  unless  the  payments  oper- 
ated to  the  prejudice  of  the  bonding  company. 
We  are  unable  to  discover  any  other  default 
on  the  part  of  the  property  owner,  unless 
it  be  In  the  matter  of  serving  notice  of  the 
contractor's  default,  which  we  will  discuss 
under  the  next  head. 

3.  This  court  has  repeatedly  held  that  a 
failure  to  give  notice  In  this  class  of  cases 
is  only  a  defense  In  so  far  as  the  surety  has 
been  damaged  or  prejudiced  by  such  failure. 
Heffei-nan  v.  U.  S.  Fidelity,  etc.,  Co.,  37  Wash. 
477,  79  Pac.  1095.  Trinity  Parlsli  v.  JEitna 
Indemnity  Co.,  37  Wash.  515,  79  Pac.  1097; 
Denny  v.  Spurr,  38  Wash.  347,  80  Pac.  541. 
In  the  case  at  bar  the  contract  was  to  be 
completed  on  or  before  September  15th,  and 
the  first  notice  of  default  was  given  Novem- 
ber 22d.  Failure  to  give  notice  at  an  earlier 
date  would  release  the  bonding  company  from 
any  claim  for  damages  for  demurrage  or  for 
failure  to  complete  the  building  on  time,  but 
not  for  damages  arising  from  Hen  claims  for 
labor  or  material.    Cases  above  cited. 

4.  In  view  of  our  conclusion  that  the  bond- 
ing company  was  not  released  by  failure  to 
give  notice,  we  need  not  discuss  the  question 
of  waiver. 

5.  The  bond  in  suit  provides  that  "no  ac- 
tion, suit,  or  proceedings  shall  be  had  or  main- 
tained against  the  company  on  this  iustru- 
inent,  imiess  same  be  brought  or  instituted 
and  process  served  upon  the  company  there- 
in within  six  months  after  the  date  or  time 
fixed  in  said  contract  for  the  completion  of 
the  work  mentioned  therein."  As  we  have 
seen,  work  was  to  be  completed  under  the  con- 
tract on  or  before  September  15,  1905,  and 
the  present  action  was  commenced  on  the  12th 
day  of  March,  1906,  by  the  service  of  summons 
and  complaint  on  the  bonding  company,  as 
appears  from  the  supplemental  transcript 
The  action  was  therefore  commenced  within 
the  time  limited  by  the  contract. 

The  nonsuit  cannot  be  sustained  on  any 
of  the  grounds  suggested,  and  the  judgment 
Is  therefore  reversed,  and  the  cause  remand- 
ed for  furtlxer  proceedings  not  Inconsistent 
with  this  opinion. 

FUTXEUTOX,  MOUNT,  and  DUNBAR, 
JJ.,  concur.  HADLEY,  C.  J.,  and  ROOT,  J., 
not  sitting. 


AMERICAN  BONDING  CO.  v.  LOEB  (PA- 
CIFIC BREWING  &  MALTING 
CO.,  Intervener). 

(Supreme  Court  of  Washington.    Nov.  1.  1907.) 

1.  Principai.  and  Surety— Creation  of  Re- 
i»ation— srfficienct  op  evidence. 

In  an  action  to  foreclose  the  right  to  capi- 
tal stock  deposited  to  secure  a  bonding  company. 


evidence  examined,  and  held  to  show  that  de- 
fendant was  not  a  surety  in  the  tranoaction. 

2.  JcDoMEXT— Persons  Concluded — Pebsoks 
Intebested. 

A  person  may  be  bound  by  a  di'crt^e,  though 
not  a  teclmical  part.v  to  the  action :  aud  one 
who  was  a  witness  in  an  action,  fully  acquaint -"d 
with  its  character  and  objc^^t,  and  interested  in 
its  result,  is  estopped  by  the  judgment  as  fully 
as  if  he  had  been  a  i>arty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30.  Judgment,  U  1190-1194.] 

3.  Indemnity— Conclusiveness  of.Tudgiiext 
Against  Indemnitee  as  .Voainst  Indemni- 
tor— Opportunity  to  Defend. 

Where  one  deposits  stock  to  secure  a  land- 
ing compauy  in  giving  a  bond,  and  thereafter 
judgment  is  had  aKaiust  the  company  on  th<» 
bond,  and  he  knew  of  the  suit,  and  attended  and 
testified  in  the  trial,  he  is  estopped,  in  a  suit  by 
the  company  to  foreclose  its  right  to  the  stoclu 
from  saying  that  he  was  not  notified  of  the 
bringing  of  the  former  suit,  and  therefore  had 
no  opiJortunity   to  make  a  defense. 

4.  Principal  and  Aoknt  —  Authobitt  of 
Agent- Estoppel  to  Question— 1'ebson& 
Reckiving  Benefit. 

Where   one  accepts   the   benefit   of  a  lx)nd 

issued  through  the  agent  of  a  bonding  company. 

he  ia  estopiied  from  questioning  its  authorization. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  40,  Principal  and  Agent,  $  704.) 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty.   W.  H.  Snell,  Judge. 

Action  by  the  American  Bonding  Company 
against  S.  S.  Loeb  to  foreclose  the  right  to 
shares  of  capital  stock.  The  I'aclflc  Brewing 
&  Malting  Company  Intervened.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Afllrmed. 

Richard  Saxe  Jones,  for  appellant  Camp- 
bell &  Powell,  for  respondent. 


DUNBAR,  J.  One  A.  L.  Campbell  was  an 
agent  of  the  respondent,  American  Bonding 
Company,  and  issued  a  bond  in  bclialf  of  the 
respondent  for  a  charter  party  entered  Into 
by  Saunders,  Ward  &  Co.,  and  took  security 
back  from  Saunders,  Ward  &  Co.  The  ap- 
pellant, Loeb,  was  a  member  of  the  trans- 
portation company  for  whose  benefit  the 
first  bond  was  given.  He  became  an  officer 
of  the  transportation  company  to  wliom  the 
charter  party  of  the  schooner  Aberdeen  was 
assigned,  and  said  schooner  was  operated  by 
said  company.  Tweutj'-flve  thousand  dollars 
of  the  par  value  of  the  capital  stock  of  said 
company  was  delivered  to  the  api)ellant, 
Loeb,  and  afterwards  sold  by  him  for  a 
valuable  consideration.  Loeb  deiwsited  100 
shares  of  the  capital  stock  of  the  Pacific 
Brewing  &  Malting  Ctompany  as  collateral 
security  to  protect  the  bonding  company  from 
loss  on  the  bond  furnislied  by  it.  The  trans- 
portation compauy  unsuccessfully  conducted 
its  business,  and  failed.  Action  was  brought 
on  the  l>oud  against  the  American  Bonding 
Company,  In  San  Francisco.  Cal.,  and  judg- 
ment rendered  thereon,  and  this  action  is 
brought  by  the  bonding  company  to  foreclose 
the  right  of  all  parties  to  the  shares  of  the 
capital  stock  of  the  Pacific  Brewing  Company 
deposited   as   aforesaid.     Uixm   the   hearing 
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of  tbe  case,  judgment  was  'eutered  In  favor 
of  the  bondlnft  company,  from  which  judg- 
ment this  ni>i>eal  Is  taken. 

After  the  commeucemeut  of  this  action  a 
ooii.siderable  time  eliiiised  before  it  was 
bi'ouf:iit  to  trial,  and  in  the  meantime  two 
ameudwi  couiitiaiutx  were  flied.  The  ease 
was  fiimily  lieard  on  tbe  second  amended  com- 
plaint and  tbe  answer,  wliich  raiseil  tlie  issues 
tliereini.  It  ia  liislHted  by  tlie  comisei  for 
apiiellant  that  the  aiiegations  of  the  different 
eoniplnints  are  oonfllrting  and  that  the  court 
errtHl  in  adopting  the  theory  of  tiie  second 
amended  compinlnt.  An  examination  of  the 
different  complaints,  however,  fails  to  con- 
vince us  that  there  was  anything  either  wrong, 
suspir-iouis  or  unuKual  in  the  filing  of  the 
fq)e<-itied  complaints.  In  any  event,  the  case 
is  for  trial  here  on  the  issues  wliich  werfi 
made  by  the  final  ])leadings.  Without  es- 
pecially reviewing  or  analyzing  the  testi- 
mony, which  we  have  carefully  examlne<i  in 
detail,  we  arc  siitUlied  tliat  the  appellant's 
main  contention,  that  tlie  lindin^s  of  the  court 
are  against  tbe  testhuony,  cannot  lie  sustain- 
e<l.  Init  that,  on  the  contrary,  tliey  are  jus- 
tified by  undlsi)uted  testimony  offered  by  re- 
8|)ondent  and  by  much  of  the  testimony  of- 
fered by  tlic  appellant.  The  many  cases  cited 
i>y  appellant  to  sustain  the  doctrine  that  tbe 
right  of  a  surety  is  strictly  guarde<l  by  the 
courts  may  be  accepted  as  correctly  stating 
the  law  without  affecting  the  judgment  in  this 
case;  for  we  are  convinced,  not  onij'  by  the 
testimony  of  tbe  respondent,  but  by  the  tes- 
timony of  the  appellant,  Loeb,  that  he  was 
not  a  surety  in  tbe  transaction  which  was 
the  basis  of  the  action.  According  to  his  own 
testimony  he  was  a  menilKT  of  tbe  Aberdeen 
Steamsbii)  Comi)any,  was  primarily  interested 
in  obtaining  a  charter  and  in  organizing  the 
•■onwration,  and  for  a  consideration  he  as- 
signed tbe  shares  in  controversy  for  tlie 
purpose  of  sei-uring  the  charter.  But.  even 
If  he  were  a  suret}%  his  complaint  that  he 
was  not  bound  by  the  California  judgment, 
for  the  reason  that  be  had  no  notice,  is  not 
tenable,  for  he  admits  tliat  before  he  left 
Tacoma  he  was  aware  of  tlie  suit  wliich  was 
to  be  brought  in  San  Francisco;  that  he  went 
tio  San  Francisco,  attendwl  the  trial,  and 
testified  In  the  case.  He  does  not  testify. 
It  Is  true,  that  he  went  there  for  the  purpose 
of  attending  the  trial  or  testifying  in  the 
case,  but  says  that  he  was  a  traveler,  and 
happened  to  be  there.  Bnt  the  fact  remains 
that  before  he  left  Tacoma  he  was  aware  of 
the  trial,  and  that  he  did  go  to  Sau  Fran- 
cisco, attended  the  trial,  and  testified  In  the 
case;  so  that  he,  being  a  party  vitally  Inter- 
ested in  the  result  of  tbe  litigation,  bad  an 
opportunity  to  intervene  and  malce  the  de- 
fense which  he  claims  the  resijoiideiit  ougiit 
to  have  made,  viz.,  tiiat  Oampbell  was  not 
authorized  to  issue  the  lioud  In  the  first  in- 
stance, or  any  other  defense  that  would  pro- 
tect his  ultimate  rights. 

It  was  held  by  this  court  lu  Douthitt  r. 


MacCuIaky,  11  Wash.  001,  40  Pac.  186,  that  a 
person  may  be  bound  by  a  decree,  though 
not  a  technical  party  to  the  action;  and  in 
Shoeniake  v.  BMnlayson,  22  Wash,  12,  60  Pac. 
!>0,  we  held  that  a  person  who  was  a  wit- 
ness in  an  action,  fully  acqualntetl  with  the 
character  and  obJe<'t,  and  interested  in  tbe 
result,  was  estopped  by  the  judgment  as  fully 
as  if  he  had  b€>en  a  nominal  party.  The  ai>- 
pellant  attempts,  but  we  think  unsuccess- 
fully, to  distinguish  these  cases  from  the 
case  at  bar.  All  cases,  it  is  true,  are  of  ne- 
cessity somewhat  different  in  circumstances. 
But  the  principles  announced  in  the  cases 
above  cited,  and  the  authorities  therein 
quoted,  we  think,  are  undoubtedly  ap])lica- 
ble  In  this  case.  The  result  of  the  Califor- 
nia litigation  of  necessity  affected  the  rights 
of  appellant.  He  was  there,  participated  In 
the  trial  as  a  witness,  and  if  he  thougiit  that 
there  was  a  defense  to  this  action,  the  inter- 
position of  which  would  protec-t  him.  It  wa* 
his  duty  to  make  such  defense.  In  addition 
to  this,  the  appellant  ac-cepted  the  benefit  of 
the  bond  whicli  was  issued  by  the  resixmdent, 
and  is  not  now  In  a  position  to  be  heard  to 
question  its  authorization.  Tlie  statute  of 
limitations  plainly  has  not  run  against  this 
action,  and.  so  far  as  the  Items  of  expend- 
iture which  are  incorporated  in  the  judg- 
ment are  conccriUHl,  they  were  provided  for 
in  the  contract. 

We  are  unable  to  discover  any  reversible 
error  In  the  trial  of  the  cause,  and  the  judg- 
ment Is  afflrnied. 

riADLEY.  C.  .T..  and  BOOT.  MOUNT, 
(^BOW,    FtTLLKBTOX,    and   BUDKIX,    J  J., 

concur. 


MEY  V.  SEATTLE  Ei-ECTHIC  CO. 
(Snprenie  Court  of  Wasliington.    Nov.  6.  IftOT.) 
Street  B.iiLBOAns— Isjiiry  to  Pedestrias— 

CONTBIBCTOBY    NKOLIOENCE. 

I'lantilT  hrlil  Kuiltv  of  contributory  nppli- 
genco  barring  rwovery  from  injuries  ret-eived  by 
being  struck  from  Ijonind  by  a  street  car  white 
he  was  walkipit  along  the  street  between  the 
track  and  building  material  jiiied  in  the  street. 
[Ed.  Note. — For  cases  in  iioint.  see  Cent.  Dig. 
vol.  44.  Street  Bailroads,  SS  204-220.1 

Appeal  from  Sujierlor  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Personal  Injnrv  action  by  .Tohn  B.  Mcy 
against  tbe  Seattle  Electric  Company.  From 
a  judgment  for  defendant,  plaintiff  api>eais. 
Affirmed. 

Brightman  &  Tennnnt,  for  appellant 
Hughes,  McMlckeu,  Dovcll  &  Ramsey,  for 
resiioudent. 

DUNBAR,  J.  The  plaintiff  and  appellant 
Is  a  fanner  who  lives  in  Kitsap  county, 
AVash.,  across  Puget  Sound,  to  the  west  of 
Seattle.  Having  occasion  to  come  to  Seattle 
on  the  14tli  day  of  September,  100(5.  he  landed 
from  a  steamboat  at  the  Galbpit^ 
Digitized  by' 
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located  a  little  to  tbe  west  of  the  foot  of 
Madison  street,  In  the  city  of  Seattle.  De- 
siring to  visit  Schwabacher's  hardware  store, 
which  is  on  the  west  side  of  First  avenne, 
he  proceeded  from  the  w^harf  where  he  land- 
ed east  ou  the  north  side  of  Madison  street 
to  the  intersection  of  Madison  street  and 
First  avenue ;  this  intersection  being  at  right 
angles.  M.  Seller  &  Co.  at  that  time  were 
having  a  retaining  wall  built  around  their 
building  on  the  south  side  of  Madison  street 
and  on  the  west  side  of  First  avenue.  The 
sidewalk  where  this  work  was  going  on  was 
fenced  off,  so  that  passengers  must  go  through 
an  ox^ening  to  get  on  to  the  sidewalk,  or  out 
into  the  street.  Along  the  west  side  of  First 
avenue,  between  the  west  rail  of  the  west 
track  of  defendant's  street  railway  and  the 
curb,  the  street  was  occupied  by  sand,  gravel, 
form  boxes,  etc.,  excepting  a  space  next  to 
the  rail  In  places  from  2>^  to  3  feet  wide. 
The  appellant  turned  south  on  Fii*st  avenue 
and  turned  out  into  the  street,  walking  along 
between  the  west  rail  of  the  defendant's  car 
line  and  a  pile  of  debris,  aud,  while  walking 
along  near  this  debris,  or,  as  it  seems  to  us 
from  the  testimony,  just  south  of  It.  one  of 
the  defendant's  cars,  coming  from  the  north 
and  going  In  the  same  direction  in  which  the 
plaintiff  was  going,  ran  against  bim,  knocking 
him  down,  and  causing  tlie  injuries  complain- 
ed of.  At  the  close  of  plaintiff's  testimony 
the  court  sustained  defendant's  motion  for  a 
nonsuit  upon  the  ground  (1)  that  he  had 
failed  to  show  negligence  on  the  part  of  the 
defendant ;  and  (2)  that  It  appeared  from  the 
plaintiff's  case  that  he  was  guilty  of  contribu- 
tory negligence.  Judgment  was  entered  in 
favor  of  defendant,  and,  from  this  judgment, 
this  appeal  is  taken. 

We  think  the  court  did  not  commit  error 
in  sustaining  this  motion.  While  this  court, 
in  common  with  all  other  courts,  has  held 
that  the  riglit  to  use  the  street  was  a  Joint 
right  with  the  ordinary  traveler,  whether 
equestrian  or  pedestrian,  yet  it  has  always 
recognized  the  patent  fact  that  the  cars  trav- 
eling on  fixed  tracks  must  of  necessity  he  ac- 
corded the  right  of  way  under  ordinary  cir- 
cumstances. If  this  were  not  true,  the  man- 
agement and  running  of  street  cars  In  a  city 
would  be  rendered  impracticable,  if  not  Im- 
possible. In  this  case  the  testimony  of  the 
plaintiff  is  somewhat  indefinite.  lie  did  not 
seem  to  know  very  much  about  the  distance 
that  he  traveled,  or  where  he  was  hurt.  But 
the  testimony  of  his  supporting  witnesses,  es- 
pecially that  of  Mr.  McDonald,  who  was 
acting  as  a  policcmau  at  the  time,  aud  who 
saw  the  accident  and  helped  to  pick  up  the 
appellant,  was  that  there  was  an  opening  on 
to  the  sidewalk  along  the  west  side  of  First 
avenue  which,  If  the  plaintiff  had  availed 
himself  of  it,  would  have  protected  him 
from  any  danger  from  the  cars.  It  also  ap- 
pears from  uncontradicted  testlincmy  that 
there  was  a  passage  a  i)ortiou  of  the  way 


between  the  fencing  which  iMclosed  the  side- 
walk and  the  car  line  and  where  the  dCbris 
was  piled  that  was  wide  enough  to  allow 
pedestrians  to  pursue  their  way  aud  the  street 
cars  to  pass  without  injuring  them,  and  that 
a  portion  of  the  way  there  was  not  room,  and 
that  also  at  the  point  where  the  plaintiff  was 
Injured  there  was  room  between  a  carriage 
or  hotel  bus  and  the  railroad  track  for  a 
man  to  pass  without  being  injured.  This 
being  true,  it  seems  plain  tliat  It  was  the  duty 
of  the  appellant,  while  traveling  in  closp 
proximity  to  this  track  in  a  place  where  he 
testifies  he  knew  that  cars  were  passing  at 
sliort  Intervals,  to  have  exercised  the  ordi- 
nary caution  of  noticing,  when  he  passed 
those  points  where  there  was  not  room  for 
both  man  and  car,  whether  there  was  any 
car  which  was  liable  to  injure  him.  Accord- 
ing to  the  testimony,  the  track  was  on  an 
open,  paved  street  where  the  slightest  ol)ser- 
vatlon  would  have  discovered  the  approach 
of  a  car.  Not  having  exercised  this  ordinary 
caution,  we  think  the  plaintiff  was  imdoui)t- 
edly  guilty  of  contributory  negligence.  Nei- 
ther does  it  appear  from  the  testimony  tliat 
there  was  any  negligence  on  tlie  part  of  the 
motorman  of  the  car.  There  is  no  proof  that 
the  car  was  running  beyond  its  legitliiiate  and 
ordinary  speed.  There  is  no  proof  that  bells 
were  not  rung  at  the  crossing,  or  that  the 
ordinary  precautions  were  not  taken.  There 
being  room  for  the  passenger  to  step  out  of 
danger  every  few  steps  all  along  the  route 
which  he  traveled,  the  motorman.  we  think, 
might  well  be  justified  in  concluding  tliat  a 
Ijedestrian  would  step  out  of  the  way  of  the 
car,  instead  of  remaining  on  the  track,  or  so 
close  to  the  track  that  he  would  be  run  down 
by  It.  This  case  we  think  falls  squarely  un- 
der the  rule  heretofore  announced  by  thi'' 
court  In  Duteau  v.  Seattle  Electric  Company, 
88  Pac.  7'm  ;  Coats  v.  Seattle  Electric  Compa- 
ny, 39  Wash,  am,  81  Pac.  830;  Criss  v.  Seat- 
tle Electric  Company,  SS  Wash.  320,  80  Pac. 
523 ;  and  Skinner  v.  Tacoma  Railway  &  Pow- 
er Company,  89  Pac.  488. 
The  judgment  Is  afllrmed. 

ROOT,  MOUNT,  RUDKIN,  and  FULLER- 
TON,  JJ.,  coucvu:. 


JORDAN  V.  SE.\TTLE.  R.  &  S.  RT.  CO. 

(Supreme  Court  of  Washington.    Nov.  C,  1007.) 

1.  Triai,  — Instruction  Covered  bt  Those 
Given. 

An  instruction,  in  an  action  for  injuries  to 
a  passenger,  that  defendant  was  bound  to  exer- 
cise tile  iiiuliest  degree  of  care  consi.'-tent  with 
tlie  operation  of  the  railway  and  taking  into 
consideration  the  existing  conditions  to  prevent 
tlie  injury,  and  that  defendant  was  iiatile  foi 
tile  sliglitt'st  negligence,  covered  all  ttie  substan- 
tial features  of  a  refused  instruction  that  de- 
fendant was  not  required  to  exercise  tlie  highest 
degree  of  care  jiossible  to  avoid  the  accident,  but 
only  tile  liigliest  degree  reasonably  prnoticiibie 
under  the  circumstances,  and  that 
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degree  of  care"  waa  meant  tliat  degiM  which 
would  be  exercised  under  like  circumstances  b; 
earefnl  and  experienced  conductors  and  motor- 
men. 

[Ed.  Note.— For  coses  in  point,  Me  Cent.  Dif. 
TOL  4a  Trial.  U  651-659.] 

2.  CaKBIERS  —  INJT7BIB8  TO  PASSBNOXB  —  PbX- 
SUMFTlONa. 

A  complaint,  in  an  action  for  injuries  to 
a  passenger  on  an  electric  railway,  alleging  that 
defendant  so  negligently  operated  the  car  on 
which  plaintiff  was  a  passenger  and  other  cars 
that  plaintiff's  car  was  struclc  by  another  car, 
and  that  defendant  could,  by  care,  have  prevent- 
ed the  collision,  does  not  rely  on  any  particular 
act  of  negligence,  and  henc«  the  rule  that,  where 
the  complaint  does  not  reljr  on  the  general  pre- 
sumption of  negligence  arising  from  the  happen- 
ing of  the  coliisiun,  but  charges  specific  acts, 
such  presumption  does  not  arise,  is  without  ap- 
plication. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  9,  Carriers,  <  1287.] 

8.  Dah A0B9  —  rsssoNAi.  iNJUBixs  —  Excess- 

IVK  Dauaqes. 

Where  a  passenger  on  an  electric  railway 
was  Icnoclced  down  by  a  collision  and  rendered 
nnconscious,  received  a  slight  cut  in  the  hand, 
a  sprained  wrist,  and  a  bruised  leg  and  knee, 
and  was  confined  to  bis  home  for  a  considerable 
period  of  time,  a  verdict  for  $500,  considering 
the  phjTsical  injuries  alone,  was  not  so  excessive 
as  to  indicate  that  the  jury  was  influeuced  by 
either  passion  or  prejudice, 

fKd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  IS  357-304.] 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Talliuau,  Judge. 

Action  by  Lawreuce  V.  Jordan,  a  minor, 
by  Arcbealus  M.  Jordan,  bis  guardian  ad 
litem,  against  tbe  Seattle,  Renton  &  South- 
eru  Itailway  Company  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Sachs  ft  Hale,  for  appellant  Jackson  Sil- 
bangh.  for  respondent 

RUDKIN,  J.  The  defendant  company 
owns  and  operates  a  line  of  electric  railway 
between  the  city  of  Seattle  and  the  town  of 
Renton.  On  tbe  13th  day  of  August,  1000, 
tbe  plaintiff  became  a  passenger  on  one  of 
the  defendant's  cars,  and  while  such  pas- 
senger was  Injured  In  a  collision  between  tbe 
car  ui>on  which  he  was  a  passenger  and  a 
"line  car,"  operated  by  the  defendant  com- 
pany and  running  in  tbe  opposite  direction 
over  the  same  track.  This  action  was 
brought  to  recover  damages  for  the  Injury  so 
received,  and  from  a  Judgment  In  the  sum  of 
$500  in  favor  of  the  plaintiff  tbe  defendant 
has  appeoled. 

The  first  two  errors  assigned  relate  to  the 
giving  and  refusing  of  instructions,  defining 
the  degrje  of  care  which  the  law  imposes  on 
common  carriers  of  passengers,  and  will  be 
considered  together.  The  instruction  refused 
was  as  follows :  "With  resi>ect  to  the  degree 
of  care  owed  by  the  defendant  to  its  pas- 
sentn^rs,  you  are  Instructed  that  the  duty  en- 
Joined  by  the  law  upon  the  defendant's  con- 
ductors and  motormen  does  not  require  the 
exercise  of  the  highest  degree  of  care  possible 


to  avoid  an  accident,  bat  only  the  highest 
degree  of  care  reasonably  practicable  under 
the  circumstances  and  conditions  existing  at 
the  time  and  place  in  qnestlon.  By  the  term 
'highest  degree  of  care,'  used  In  these  in- 
structions, is  meant  that  degree  of  care  which 
would  be  exercised  under  like  circumstances 
by  careful,  prudent,  and  experienced  con- 
ductors and  motormen  generally."  And  the 
following  was  the  Instruction  given:  "Tbe 
Jury  are  Instructed  that  the  defendant,  at 
the  time  of  the  alleged  accident,  was  the 
owner  of  and  was  operating  an  electric  rail- 
way for  the  purpose  of  transporting  passen- 
gers for  hire,  and  was  bound  to  exercise  the 
highest  degree  of  care,  skill,  and  diligence 
practicable  consistent  with  the  operation  of 
said  electric  railway  and  the  cars  used  In 
the  operation  thereof,  and  taking  Into  con- 
sideration tbe  circumstances  and  conditions 
existing  at  the  time  and  place  In  question, 
in  order  to  prevent  and  avoid  Injury  to  the 
plaintiff,  if  you  find  plaintiff  was  a  passenger 
on  the  car  of  said  company,  as  alleged  In  his 
amended  complaint,  and  tbe  defendant  is 
liable  for  the  slightest  negligence  In  said 
operation;  and  I  further  Instruct  you  that 
the  negligence  of  tbe  agents,  servants,  and 
employes  In  charge  of  tbe  operation  of  the 
cars  on  the  electric  road  of  defendant  Is,  In 
law,  the  negligence  of  the  defendant,  for 
which  the  defendant  would  be,  and  Is,  liable." 
The  instruction  requested  by  the  oppeilant 
and  refused  by  the  court  is.  in  substance,  the 
Instruction  approved  by  this  court  in  Foster 
V.  Seattle  Electric  Co.,  35  Wash.  177,  70  Pac. 
995,  and  embodies  a  correct  statement  of  the 
law.  But  tbe  instruction  given  by  tiie  court 
is  In  oar  opinion  equally  free  from  objection. 
The  statement  that  the  appellant  "was  bound 
to  exercise  the  highest  degree  of  care,  skill, 
and  diligence  practicable,  consistent  with  the 
operation  of  said  electric  railway  and  the 
cars  used  in  the  operation  thereof,"  is  cer- 
tainly free  from  error,  and  the  further  state- 
ment that  the  oppeilant  "Is  liable  for  tbe 
slightest  negligence  In  said  oi)eration"  is  but  a 
corollary  of  the  rule  already  announced,  or 
at  least  was  evidently  so  intended  by  tbe 
court.  "The  deflnltlons  and  explanations  giv- 
en by  the  various  courts,  and  sometimes  by 
tbe  same  court  of  tbe  degree  of  care  to  be 
required  of  carriers,  are  many  and  perplex- 
ing— in  some  cases  irreconcilable.  Reduced 
to  tbe  simplest  form,  tbe  rule  may  be  stated 
to  be  that  the  carrier  is  bound  to  exercise 
the  strictest  vigilance  in  receiving  a  passen- 
ger, conveying  him  to  his  destination  and 
setting  him  down  safely,  that  the  means  of 
conveyance  employed  and  the  circumstances 
of  the  case  will  permit"  5  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  5.58.  In  Baltimore  &  Ohio 
R.  R.  Cto.  T.  Noell's  Adm'r,  32  Grat  (Va.)  .104. 
the  following  instruction  was  approved:  "The 
law.  In  tenderness  to  human  life  and  limbs, 
holds  railroad  companies  liable  for  tie  slight- 
est negligence,   and  compels   them   to  repel 
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by  satisfactory  proofs  every  Imputation  of 
such  negligence.  When  carriers  undertake 
to  convey  passengers  by  the  powerful  but 
dangerous  agency  of  steam,  public  policy  and 
safety  require  that  they  be  held  to  the  great- 
est possible  care  and  diligence.  Any  negli- 
gence or  default  in  such  cases  makes  such 
carriers  liable  lu  damages  under  the  statute." 
In  Philadelphia,  etc.,  K.  »).  v.  Derby.  14 
How.  (U.  S.)  48<i.  14  L.  Ed,  502.  Mr.  Justice 
Grler  said :  "When  carriers  undertake  to 
convey  persons  by  the  powerful  but  danger- 
ous agency  of  steam,  public  policy  and  safety 
require  that  they  be  held  to  the  greatest  poe- 
sible  care  and  diligence;  and,  whether  the 
consideration  for  such  trausiKirtation  be  pe- 
cuniary or  otherwise,  the  personal  safety  of 
the  passengers  Khould  not  be  left  to  the  siwrt 
of  chance  or  the  negligence  of  careless  agents. 
Any  negligence  in  sudi  cases  may  well  de- 
serve the  eplrhet  of  'gross.'  "  We  jierceive  no 
«llfference  in  this  regard  between  the  agency 
of  steam  and  electricity,  and  the  Instruc- 
tion given  covered  all  the  substantial  features 
of  the  instruction  refused. 

The  third  error  assigned  is  in  the  refusal 
of  the  court  to  grant  a  new  trial,  under  which 
assignment  the  following  (luestlous  are  dls- 
c-ussed  :  Insufflcieucy  of  the  evidence  to  Justi- 
fy the  verdict,  that  the  verdict  is  against 
law,  error  in  law  occurring  at  the  trial  and 
e.\c«pted  to  at  the  time,  and  exccs.slve  dam- 
ages appearing  to  have  been  given  under  the 
influence  of  passion  or  |)rejudice.  The  con- 
tention that  the  evidence  is  iusuffideut  to 
justlf.v  the  verdict  is  based  upon  the  claim 
that  the  evidence  failed  to  establish  the 
si)ec-ific  grounds  of  negligence  charged  In  the 
complaint.  The  appellant  conceded  the  gen- 
eral rule  of  law  to  be  "that  ordinarily,  when 
a  collision  occurs  between  two  of  the  cars  of 
a  railway  company,  the  hiippeulng  of  such 
collision  raises  a  presumption  of  negligence 
on  the  part  of  the  railway  company,  which  It 
is  necessary  for  it  to  overcome  In  order  to 
escape  liability  for  injury  sustained  in  such 
collision."  But  counsel  contend  that  where 
a  plaintiff  does  not  rely  upon  tills  general 
prcKuniption.  but  charges  sijoclflc  acts  of 
negligence  as  a  ground  for  recovery,  he  can- 
not rcc-over  on  gromuls  not  alleged.  In  sup- 
port of  tins  contention  the  case  of  Hamilton 
V.  Metropolitan  St.  Ky.  Co.,  114  Mo.  App.  504, 
80  S.  W.  8!>:t.  is  cited.  Tliat  was  an  action 
brought  against  a  street  railway  company 
and  a  steam  road  to  recover  damages  for  in- 
jury resulting  from  a  collision  bi>tween  a 
street  car  and  a  freight  train.  Quoting  from 
the  opinion :  "The  street  railway  company  is 
alleged  to  have  'carelessly  and  negligently 
operated  and  conducted  snid  car  across  the 
tracks  •  •  •  without  then  and  there  hav- 
ing a  watchman,  and  without  keeping  a  nec- 
essary and  reasonable  lookout,  and  •  •  * 
falling  to  observe  the  approach  of  the  freight 


car,  and  •  •  •  failed  to  notify  the 
agents  and  servants  of  Its  codefendant  of 
its  approach,'  etc.  And  the  defendant  rail- 
road company  la  alleged,  in  substance,  to 
have  negligently  failed  In  these  particulars: 
To  maintain  a  watchman,  and  to  warn  the 
street  car  company  of  the  approach  of  the 
freight  car;  to  place  a  light  on  the  front 
end  of  the  freight  car,  or  to  give  warning  by 
flagman  or  lookout ;  and  that  without  warn- 
ing it  ran  this  freight  car.  In  the  nighttime, 
at  a  rapid  rate  of  speed,  across  the  tracks 
of  the  street  car  company."  Under  these 
pleadings,  the  court  held  that  It  was  In- 
cumbent on  the  plaintiCC  to  prove  some  one 
or  more  of  the  specific  acts  of  negligence 
charged.  Without  approving  or  disaiH>rovlng 
the  rule  announced  in  that  case,  we  deem  it 
sufficient  to  say  that  it  has  no  application 
here.  The  complaint  in  this  action  alleged 
negligence  in  general  terms.  It  charged  that 
"the  defendant,  its  agents  and  servants,  so 
carelessly  and  negligently  run  and  operated 
said  car,  and  so  negligently  and  carelessly 
run  and  operated  other  cars  on  its  railway, 
that  when  the  car  on  which  the  plaintiff 
was  a  passenger  had  proceeded  to  al)OUt  Sec- 
ond avenue  and  Washington  street  In  Seattle, 
Wash.,  It  was  run  Into  and  struck  by  another 
of  the  defendant's  cars  nmnlng  from  the  op- 
IMSlte  direction  on  the  same  track  as  the  car 
upon  which  the  plaintiff  was  a  passenger; 
•  •  *  and  the  said  defendant,  Its  agents, 
servants,  and  employes,  could  by  the  e-xerclse 
of  proper  care  In  the  running  of  Its  said 
cars  have  prevented  the  said  collision,  and 
could  have  prevented  the  Injury  lieretofore 
complained  of."  It  will  thus  be  seen  that 
the  complaint  alleged  negligence  in  general 
terms,  and  did  not  specify  or  rely  upon  any 
particular  act  of  negligence  for  a  recovery. 
Under  such  clrcumstanc-es,  the  presumption 
of  negligence  from  proof  of  the  collision 
arose,  and  that  presumption  was  not  waived 
by  the  form  of  allegation  contained  In  the 
complaint. 

On  the  question  of  damages  little  need  be 
said.  By  the  collision  of  the  cars  the  re- 
spondent was  knocked  down  and  rendered 
vmconscious.  He  received  a  slight  cut  in 
the  hand,  a  sprained  wrist,  and  a  bruised 
leg  and  knee,  and  was  confined  to  his  home 
for  a  considerable  period  of  time.  We  are 
not  much  impressed  witb  the  claim  that  his 
spine  was  affected  or  bis  Injuries  permanent, 
but,  considering  the  piiyslcal  Injuries  alone, 
no  court  can  say  that  a  $500  verdict  was  In- 
fluenced by  either  passion  or  prejudice. 

The  other  grounds  of  the  motion  have 
already  been  considered,  and,  finding  no  er- 
ror In  the  record,  the  Judgment  is  affirmed. 

IIADLET,  C.  J.,  and  FULLERTON,  DUN- 
BAIt.  and  CROW.  JJ..  concur.  MOUNT  and 
ROOT,  JJ.,  did  not  participate. 
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(47  Wash.  472) 

WILLIAMS  r.  PEDER?;!:N  et  aL 

(Saprema  Court  of  Wasiunston.    Nor.  S,  1007.) 

1.  pARTNEBsinp— Tkbminatioii  — Abskhcb  or 

PaRTNEB— EXTBA    COUPBNBATION. 

\Yhere  a  partnership  undertook  to  cut  tim- 
ber, and  there  was  no  affreed  cessation  of  its 
work  aa  a  firm  during  the  alleged  alxence  of 
one  of  the  partners,  its  operatioas  continoed 
during  such  absence ;  the  remaining  partner  not 
being  entitled  to  extra  compensation  by  reason 
of  inequality  of  aervice,  in  the  absence  of  an 
•grewment  to  such  effect. 

[EkL  Note.— For  caaea  in  point,  Me  Cent  Die 
ToL  38,  Partnership,  {  131.] 

2.  Saki— Imfubd  Contbaot. 

A  course  of  dealing  between  partnera  may 
be  Buch,  or  the  services  rendered  by  one  part- 
ner may  be  so  extraordinary,  that  tlie  law  will 
imply  a  contract  b^  the  firm  to  pay  aucb  part- 
ner for  extra  services. 

fEM.  Note.— For  cases  in  point,  sea  Cent  Dig. 
Tol.  38,  Partnership,  {  131.] 

Appeal  from  Superior  Court;  Pacific  Coon- 
1j;   Mason  Irwin,  Judge. 

Action  by  Clarence  K.  Wllliama  against  El- 
bert Pedersea  and  anotlier.  From  a  judg- 
ment tor  plaintiff,  defendant  Pedeiaen  ap- 
peals.   AfBmied, 

W.  H.  Abel,  for  appellant  Welsh  * 
Welsh,  for  respondent 


HADLEY,  C  7.  This  Is  an  action  between 
partners  for  an  accounting,  settlement,  and 
dissolution.  The  partners  conducted  a  log- 
ging business  upon  the  Nema  river  in  Pacific 
county.  Wash.  Tbe  partnership  at  first  con- 
sisted of  the  plaintiff  Williams  and  the  de- 
fendants Pedersen  and  Hansen.  After  the 
firm  business  bad  continued  a  few  weel^s, 
Hansen  dropped  out,  and  It  Is  conceded  that 
thenceforward  he  was  out  of  the  firm,  and 
that  during  the  time  he  was  with  them  the 
partnership,  composed  of  the  three,  cut  and 
placed  in  the  river  78,000  feet  of  logs,  one- 
third  of  the  net  proceeds  of  which  each  of 
the  three  partners  Is  entitled  to  receive.  Aft- 
er Hansen  left  Williams  and  Pedersen  con- 
tinued operations  as  a  firm.  The  court  found 
that  they  cut  330,800  feet  board  measure  of 
■aw  logs,  and  that  of  the  net  proceeds  from 
the  last-mentloncd  logs  each  of  the  two  last- 
named  partners  Is  entitled  to  receive  one- 
half.  It  Is  conceded  that  Hansen  received 
his  share  of  the  proceeds  from  the  first-men- 
tioned lot  of  logs,  and  that  he  Is  not  entitled 
to  any  share  in  the  proceeds  from  the  logs 
cut  after  he  left  Pedersen  was  to  receive 
$1  per  1,000  stumpage  for  the  logs  cut  The 
logs  were  sold  to  the  Day  Lumber  Company, 
and  Pedersen  collected  the  proceeds  of  the 
sales,  with  the  exception  of  $140  collected  by 
Williams.  The  court  found  that  Williams 
had  also  received  in  other  ways  the  further 
sum  of  $107.00,  making  In  all  $247.50  receiv- 
ed by  him.  After  allowing  Pedersen  for 
Stumpage,  towage,  and  expenses,  the  court 
found  that  there  is  a  l>alance  in  his  hands  be- 
longing to  Williams  as  follows:  From  the 
Pedersen,  Hansen,  and  WlUianu  logs,  $114.- 


92;  and  from  the  Pedersen  and  Williams  logs 
$425.76;  in  ail  tbe  sum  of  $540.68.  Judg- 
ment was  entered  in  favor  of  William* 
against  Pedersen  for  the  last-named  sum  and 
for  the  dissolution  of  the  partnership.  Ped- 
ersen has  appealed. 

It  is  contended  that  the  court  erred  in  its 
findings.  This  contention  arises  chiefly  from 
appellant's  claim  that  respondent  was  away 
much  of  the  time  while  the  Pedersen  and 
Williams  logs  were  being  cut,  and  appellant 
urges  that  respondent  is  not  entitled  to  share 
In  logs  cut  while  he  was  away.  The  evi- 
dence sharply  conflicts  as  to  the  amount  of 
time  respondent  was  absent  in  person.  His 
testimony  was  to  the  effect  that  he  was  there 
practically  all  the  time,  and  that  when  he 
was  away  his  brother  worked  in  bis  place. 
Nothing  In  the  record  indicates  that  the  court 
should  not  have  accepted  respondent's  testi- 
mony as  true,  and,  if  true,  he  reasonably  did 
his  share  of  the  work,  or  caused  It  to  t)e  done. 
The  partnership  had  not  been  dissolved,  and 
its  work  continued  even  under  appellant's 
theory  at  such  times  as  respondent  was  pres- 
ent and  assisted  therein.  Appellant  seems, 
however,  to  adopt  the  view  that  the  partner- 
ship work  was  so  intermittently  done  that  it 
ceased  when  respondent  was  away,  and  that 
appellant  then  cut  logs  at  the  same  place  on 
his  own  account,  and  not  ttiat  of  tbe  partner- 
ship. We  think  the  evidence  does  not  jus- 
tify the  appellant's  position.  The  partner- 
Alp  imdertook  to  cut  the  timber,  and  there 
had  t>een  no  agreed  cessation  of  its  work  as 
such.  The  partnership  operations  therefore 
continued,  although  respondent  was  for  a 
time  away  from  the  work,  £^-en  If  it  l>e  tru» 
that  appellant  did  the  greater  amount  of 
work  about  the  firm's  business,  stlli  no  agree- 
ment between  the  partners  Is  shown  that  one 
was  to  receive  a  greater  share  of  the  part- 
nership earnings  for  his  services  by  reason  of 
the  absence  of  the  other.  In  the  absence  of 
such  an  agreement,  one  partner  is  not  en- 
titled to  recover  from  the  other  by  reason  of 
Inequality  of  services.  In  Wisner  v.  Field,  11 
N.  D.  257,  91  N.  W.  67,  the  court  said:  "We 
find  no  case  in  which  it  has  been  held  that  a 
mere  inequality  of  services  by  partners  is 
alone  ground  for  compensating  the  one  doing 
the  greater  part  of  the  work,  in  the  absence 
of  an  agreement  express  or  implied."  See, 
also.  Smith  v.  Brown,  44  W.  Va.  342.  30  S.  E.. 
160;  Scott  v.  Boyd.  101  Va.  28.  42  S.  K  818; 
Lamb  V.  Wilson  (Neb.)  97  N.  W.  ,"525:  Whit- 
ney T.  Whitney,  88  S.  W.  311.  27  Ky.  Law 
Rep.  1197 ;  Mills  v.  Fellows,  30  La.  Ann.  824; 
Coddlngton  t,  Idell.  29  N.  J.  Eq.  501 ;  Major 
T.  Todd,  84  Mich.  85,  47  N.  W.  811 ;  Reily  v. 
RosselL  34  Ma  524. 

There  are  Instances  where  the  course  of 
dealing  of  the  partners  is  such,  and  also 
where  the  services  rendered  are  of  such  an 
extraordinary  character,  that  the  law  implies 
a  contract  to  pay  one  partner  for  extra  serv- 
ices; but  such  facts  are  not  established  by 
the  eTldence  here.    Th^g|nd|^^,^5,53,^g^ 
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ed  by  the  evidence  In  the  record,  and  we  see 
no  reason  for  disturbing  tliem. 
The  judgment  is  affirmed. 

PULLEaiTON,   RDDKIN,   CBOW,   ROOT, 
DUNBAR,  and  MOUNT,  JJ.,  concur. 


(47  Wash.  500) 

RUSSELIj  t.  SEATTLE,  R.  4  B.  RT.  CO. 

(Supreme  Court  of  Washineton.    Nov.  6,  1907.) 

1.  CaRBIEBS— INJUKX    TO    PASSENGBlt— PLEAD- 
ING— Complaint. 

Plaintiff  alleged  that,  while  a  passenger 
for  hire  on  one  of  defendant's  cars,  its  servants 
BO  carelessly  operated  the  car  and  other  cars 
on  its  railway  that  the  car  in  which  plaintifE 
was  riding  was  struck  by  another  car  coming 
from  the  opposite  direction.  Held,  that  the  com- 
plaint alleged  negligence  generally,  so  that  a 
charge  that  plaintiff  should  be  strictly  confined 
to  the  specific  acts  of  negligence  pleaded  was 
properly  refused. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  9,  Carriers,  i§  12T5%,  1281.] 

2.  Same— Res  Ipsa  Loquitub. 

Where  a  passenger  was  injured  in  a  col- 
lision, proof  of  the  collision  and  the  injury  was 
sufficient  to  establish  a  prima  facie  case  under 
the  doctrine  of  res  ipsa  loquitur,  and  defendant, 
having  admitted  the  collision  and  failed  to 
abow  ita  cause,  waa  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  U  1283,  1287.] 

Appeal  from  Superior  Court,  King  Connty; 
Mitchell   Gilliam,   Judge. 

Action  by  Charles  A.  Russell  against  the 
Seattle^  Renton  &  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Snchs  &  Hale,  for  appellant.  Jackson  Sll- 
bangb,  for  respondent. 

CROW,  J.  Action  by  Charles  A.  Russell 
against  Seattle,  Renton  &  Southern  Railway 
Company,  a  corporation,  to  recover  damages 
for  personal  Injuries.  The  plaintiff  alleged 
that  on  August  5,  1906,  while  he  was  a  pas- 
senger for  hire  on  one  of  defendant's  cars 
traveling  from  Seattle  to  Renton,  the  defend- 
ant, Its  agents,  and  servants  so  carelessly 
operated  said  car  and  other  cars  on  Its  rail- 
way that,  when  the  car  on  which  plaintiff 
was  riding  had  proceeded  to  Atlantic  City, 
It  was  run  into  and  struck  by  another  car 
coming  from  the  opposite  direction  on  the 
same  track,  causing  a  collision;  that  just  be- 
fore the  actual  collision,  and  to  save  himself 
from  Impending  danger,  the  plaintiff  jumped 
from  the  car  on  which  he  waa  riding;  and 
that  In  so  doing  be  sustained  Injuries  to  his 
right  ankle.  The  defendant  admitted  the 
collision,  bnt  denied  other  allegations  of  the 
complaint  From  a  judgment  for  $500  enter- 
ed on  the  verdict  of  a  jury,  the  defendant 
has  appealed. 

Appellant  admits  the  rule  of  law  to  be 
that;  when  a  collision  occurs  between  two 


of  its  cars,  the  happening  of  snch  collision 
raises  a  presumption  of  negligence  on  ita 
part  which  It  will  be  necessary  for  appel- 
lant to  overcome  to  avoid  liability  for  In- 
juries received  by  one  of  its  passengers  as 
the  result  of  such  collision.  Relying,  how- 
ever, upon  the  allegations  of  the  complaint, 
the  appellant,  in  support  of  Its  principal  as- 
signment of  error,  contends  that,  having  al- 
leged the  collision  was  the  result  of  particn- 
lar  and  specific  acts  of  negligence,  the  re- 
spondent cannot  be  permitted  to  recover  on 
account  of  other  acts  of  negligence  not  plead- 
ed. We  do  not  find  it  necessary  to  determine 
the  effect  of  an  allegation  of  specific  acts 
of  negligence  by  a  plaintiff  in  a  case  of  this 
character.  As  we  construe  the  complaint,  it 
only  contains  most  general  allegations  of  neg- 
ligence. This  being  true,  the  appellant  was 
not  entitled  to  insist,  as  it  did,  that  the  court 
should  instruct  the  jury  to  the  effect  that; 
in  presenting  his  evidence  and  establishing 
his  right  to  recover,  the  respondent  should 
be  strictly  confined  to  the  ^ecific  acts  of 
negligence  pleaded.  The  entire  substance 
of  the  allegations  of  respondent's  complaint 
waa  that  the  defendant,  its  servants,  and 
agents  so  negligently  operated  its  cars,  in  one 
of  which  be  was  a  passenger,  as  to  canse 
a  collision,  causing  his  injuries.  We  fail  to 
see  how  the  respondent  could  say  much  less 
in  pleading  the  fact  of  the  collision.  It  Is 
conceded  that  the  collision  being  shown,  the 
doctrine  of  res  ipsa  loquitur  must  ai>ply  on 
behalf  of  an  Injured  passenger,  and  that  the 
burden  devolved  upon  the  appellant  to  show 
by  affirmative  evidence  that  the  collision  was 
not  caused  by  any  negligence  upon  its  part 
Having  carefully  read  all  the  evidence,  we 
conclude  there  has  been  an  absolute  failure 
upon  the  part  of  the  appellant  to  clear  itself 
of  negligence  or  to  sustain  the  burden  of 
proof  thus  imposed  upon  it  As  the  appellant 
admitted  the  collision  and  failed  to  show  its 
cause,  we  hold  that  under  the  pleadings  and 
evidence  the  only  remaining  issue  to  be 
determined  in  this  case  was  the  amount  of 
damages  to  which  the  respondent,  if  injured, 
was  entitled.  There  is  evidence  tending  to 
show  that  he  was  injured.  The  appellant 
contends  that  the  amount  of  recovery  is  ex- 
cessive, but  we  do  not  feel  that,  under  all 
the  evidence — ^whlch  was  conflicting — we 
would  be  justified  in  Interfering  with  the 
verdict  of  the  Jury.  We  have  carefully  ex- 
amined the  entire  record,  and  have  consider- 
ed all  the  assignments  of  error  presented, 
but  are  unable  to  find  that  any  prejudicial 
error  has  been  committed  by  the  honorable 
trial  court 
The  Judgment  is  affirmed. 

HADLET,  C.  J.,  and  DUNBAR,  RTTDKIN, 
and  FUIiLBRTON,  JJ.,  concur.  MOUNT 
and  BOOT,  JJ,,  took  no  park 
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SMALL  T.   JOHNSON   COUNTY   SAVINGS 

BANK. 
(Supreme  Court  of  Wyoming.     Nov.  12,  1907.) 

1.  Appe.il  and  Erbob  —  Bbiefs  —  Delay  in 
Filing— Excuse. 

Failure  to  comply  with  Supreme  Court  Rule 
l.T  (2<)  Pao.  xii.  .53  Pac.  v)  providing  that,  with- 
in iH>  days  after  filing  the  petition  in  error, 
plaintiff  in  error  shall  file  with  the  court  copies 
uf  his  brief,  and  serve  ou  or  mail  to  the  op- 
posite party  one  copy,  is  not  excused,  where  the 
service  was  on  the  last  day  of  such  period,  but 
the  briefs,  mailed  on  that  day,  were  not  received 
till  two  days  thereafter  by  the  fact  that  coun- 
sel for  the  opposite  party,  when  sought  on  the 
day  before  and  two  days  before,  could  not  be 
found,  as  service  on  counsel  need  not  be  prior 
to  the  filing  with  the  court. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S$  3104,  3105.] 

2.  SAiiE  —  Substantial   Compliance   witu 
RrLEs. 

Supreme  Court  Rule  15  (20  Pac.  xii.  53 
Pac.  T)  providing  that,  within  60  days  after 
tiling  the  petition  in  error,  plaintiff  in  error 
shall  file  with  the  court  copies  of  the  brief  and 
serve  on  or  mail  to  the  opposite  party  one  copy, 
is  not  substantially  complied  with  by  season- 
able service  on  the  opposite  party  aud  mailing 
copies  to  the  court  on  the  last  Jay  of  the  period, 
they  not  being  received  till  two  days  later;  the 
convenience  of  the  court  not  being  the  only  pur- 
pose of  the  rule. 

3.  Same— Dismissal  of  Cause. 

Supreme  Court  Rule  21  (20  Pac.  xiii)  pro- 
viding that,  when  plaintiff  in  error  has  failed 
to  file  "and"  serve  nis  brief  as  required  by  the 
rules,  the  opposite  party  may  have  the  cause 
dismissed,  applies  where  there  is  a  failure  to 
either  file  or  serve  the  brief  within  the  CO  days 
that  rule  15  (26  Pac.  xii,  53  Pac.  v)  requires 
both  to  be  done. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  3,  Appeal  and  Error.  8$  3108-3110.] 

Error  to  District  Court,  Sheridan  County; 
Carroll  H.  Parmelee.  Judge. 

Action  between  Oeorge  E.  Small  and  the 
Johnmn  County  Savings  Bank.  Judgment 
was  adverse  to  Small,  and  he  brings  error. 
Dismlfwed. 

M.  B.  Cnmplln,  for  plaintiff  In  error.  Bur- 
ges."!  &  Kutcher,  for  defendant  In  error. 

BEARD,  J.  The  defendant  In  error  has  fil- 
ed a  motion  to  dismiss  the  proceedings  In  er- 
ror, for  the  reason  that  plaintiff  In  error  has 
failed  to  comply  with  rule  15  of  this  court 
(26  Pac.  xii,  53  Pac.  v),  relative  to  the  time  of 
filing  briefs.  That  rule  provides  that  within 
CO  days  after  filing  his  iwtltlon  In  error  the 
plaintiff  in  error  shall  file  with  the  clerk  four 
copic  s  of  his  brief,  and  shall  also  within  that 
period  serve  upon  or  mall  to  the  opiwsite  par- 
ty, or  his  attorney  of  record,  one  other  copy 
of  snch  brief.  By  rule  20  (20  Pac.  xlil)  It  Is 
provided  that  by  consent  of  parties,  or  for 
good  cause  shown  before  the  expiration  of 
the  time  allowed,  the  court  or  a  Justice  there- 
of In  vacation  may  extend  the  time  for  filing 
briefs.  And  by  nile  21  it  Is  provided  that, 
when  the  plaintiff  In  error  or  party  holding 
the  afBrmatlve  has  failed  to  file  and  serve  his 
brief  as  required  by  these  rules,  the  defend- 
ant in  error  or  party  holding  the  negative 
02  P.— 19 


may  have  the  cause  dismissed,  or  may  submit 
It,  with  or  without  oral  argument 

The  petition  in  error  in  this  case  was  filed 
May  31,  1907,  and  on  August  1,  1907.  plaintiff 
in  error  filed  a  brief.  This  brief,  under  the 
rule,  should  have  been  filed  not  later  than 
July  30,  1907.  The  motion  to  dismiss  was 
filed  August  19,  1007.  It  appears  by  the  af- 
fidavit of  the  attorney  for  plaintiff  In  error, 
filed  hi  resistance  of  the  motion  to  dismiss, 
that  he  completed  his  brief  ou  July  28,  1907, 
and  on  the  following  day  went  to  the  office 
of  the  attorneys  for  defendant  in  error  for  the 
purpose  of  serving  them  with  a  copy  of  the 
same,  but  did  not  find  either  of  them  in  their 
office;  that  on  the  next  day,  July  30th,  he 
again  called  at  the  office  of  said  attorneys, 
and  served  them  with  a  copy  of  his  brief, 
the  receipt  of  which  they  acknowledged  In 
writing  on  one  of  the  copies,  which  copy  and 
three  others  were  then  on  the  same  day,  July 
30th,  mailed  to  the  clerk  of  this  court  As 
stated  in  the  affidavit,  and  as  appears  from 
the  record,  the  four  copies  of  the  brief  were 
received  and  filed  by  the  clerk  on  August  1, 
1907.  No  application  was  made  to  the  court 
or  to  a  justice  thereof  for  an  extension  of 
time  for  filing  briefs  before  the  time  for  filing 
under  the  rule  had  expired,  or  at  any  time. 
No  excuse  is  presented  why  the  brief  was  not 
completed  and  filed  In  time,  other  than  above 
stated.  The  rule  does  not  require  that  serv- 
ice of  the  brief  be  made  before  it  is  filed. 
Service  can  be  made  after  as  well  as  before 
filing,  provided  It  is  made  in  time.  These 
rules  have  been  in  existence  for  a  long  time, 
and  have  been  published  in  the  volume  con- 
taining the  Revised  Statutes  of  1899  (Rev. 
St  1899,  p.  1350)  and  in  10  Wyo.  vlli,  Ix  (26 
Pac.  xll,  xlll)  as  well  as  In  pamphlet  form, 
and  are  familiar  to  the  profession.  They 
have  also  been  construed  and  applied  in  a 
number  of  cases  by  this  court  They  have 
the  force  of  a  statute,  and  have  been  held  to 
be  binding  upon  the  court,  counsel,  and  par- 
ties. Cronkhlte  v.  Bothwell,  3  Wyo.  739,  31 
Pac.  400;  Robertson  v.  Sliorow  &  Co.,  10 
W^yo.  .308,  69  Pac.  1 ;  Sheehan  v.  First  Macey 
Ditch  Co.,  12  Wyo.  170,  73  Pac.  964;  Cook  v. 
South  Omaha  National  Bank,  13  Wyo.  187, 
79  Pac.  18.  In  each  of  the  above-cited  cases 
the  proceedings  In  error  were  dismissed  on 
motion  of  the  defendant  In  error  for  a  fail- 
ure to  comply  with  the  rule.  The  excuses 
presented  in  those  cases  for  the  failure  to 
comply  with  the  rule  were  in  each  case  much 
stronger  than  those  here  presented,  but  were 
held  Insufficient.  In  a  recent  case  In  this 
court  a  motion  by  plaintiff  In  error  for  an  ex- 
tension of  time  for  filing  a  brief  after  the 
time  for  so  doing  had  exjilred  was  sustained, 
over  the  objection  of  defendant  in  error,  on 
the  ground  of  nnavoldable  casualty  uiwn  a 
very  strong  and  clear  showing  that  the  de- 
lay was  caused  by  the  serious  Illness  of  the 
sole  counsel  for  plaintiff  In  error,  of  which 
the  party  had  no  knowledge  imtil  after  the 
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time  had  expired.  In  that  case  there  was 
DO  motion  to  dismiss,  and  it  was  held  that, 
even  in  the  absence  of  such  a  motion,  the 
power  of  the  court  to  extend  the  time  should 
be  sparingly  exercised,  and  only  in  extreme 
cases  to  prerent  an  apparent  injustice.  Phil- 
lips v.  Brill  (Wyo.)  90  Pac.  443. 

It  is  contended  by  counsel  for  plaintiff  in 
^ror  that,  as  the  brief  was  served  upon  coun- 
sel for  defendant  In  error  in  time,  the  rule 
was  substantially  complied  with,  and  thsrt  the 
filing  is  solely  for  the  convenience  of  the  court. 
But  we  think  the  rule  clearly  requires  both 
the  serving  and  filing  within  the  60  days.  A 
party  might  serve  his  brief,  and  then  conclude 
to  proceed  no  further,  and  thus  put  his  op- 
ponent to  the  expense  of  preparing  and  filing 
his  brief  to  no  purpose.  Under  the  rule  the 
defendant  in  error  has  45  days  after  the  ex- 
piration of  the  60  days  given  to  the  plaintiff 
in  error  within  which  to  serve  and  file  his 
brief,  and  the  case  does  not  go  upon  the  trial 
docket  for  submission  on  the  merits  until 
after  that  time.  If  the  convenience  of  the 
court  was  the  only  purpose  of  the  rule,  the 
court  would  not  be  Inconvenienced  by  the 
delay.  The  remaining  contention  of  counsel 
for  plalntltt  in  error,  that  rule  21  applies  only 
where  there  is  both  a  failure  to  serve  and 
file  the  brief,  cannot  be  sustained  by  any  rea- 
sonable construction  of  these  rules.  Rule  15 
requires  both,  and  a  failure  to  comply  with 
that  rule  entitles  the  defendant  In  error  on 
his  motion  to  a  dismissal. 

The  motion  of  the  defendant  In  error  to 
dismiss  the  proceedings  In  error  will  he  sus- 
tained, and  the  proceedings  In  error  dis- 
missed. 

Dismissed. 

POTTER,  C.  J.,  and  SCOTT,  J.,  concur. 


FARMERS'  HIGH  LINE  CANAL  &  RESER- 
VOIR CO.  V.  NEW  HAMPSHIRE 
BRVL  ESTATE  CO. 

(Supreme   Court   of   Colorado.     July   1,   1907. 
Rehearing  Denied  Nov.  4,  1907.) 

1.  Waters — Irrigation    Ditch— Easements- 
Creation — ICxi'RESs  Grant. 

In  a  contract  the  owners  of  an  irriRation 
ditch  and  their  lessees  covenanted  jointly  and 
severally,  for  tliemselves  and  each  of  them,  their 
successors,  assigns,  etc.,  to  furnish  water  for 
the  lands  of  certain  adjoining  landowners,  their 
heirs,  executors,  administrators,  assigns,  etc..  for 
a  certain  price.  The  contract  further  provided 
timt  the  covenants  on  the  part  of  the  owners 
and  the  lessees  of  the  ditch  touching  tlie  fur- 
nishing of  tiie  water  sliould  run  with  the  riglit 
of  way  and  ditch  and  with  the  lands,  forever, 
and  be  obligatory  upon  and  in  favor  of  tln^ 
owners  and  proprietors  of  the  ditch  and  lands 
and  that  by  virtue  thereof  the  owners  of  the 
land  should  at  all  times  receive  from  tlie  ditch 
all  the  necessary  water  for  the  irrigation  of  the 
lands,  any  change  in  the  ownership,  control, 
or  management  of  the  ditch  notwithstanding. 
J/cId,  that  the  contract  created  an  easement  and 
covenants  running  with  the  land,  binding  upon 
the  owners  of  the  ditch. 


2.  Vendor  and  PuBcnASEB— Bona  Fide  Pur- 
chasers—Notice— Recmrds. 

The  recording  of  a  contract  creating  an 
easement  in  favor  of  certain  real  estate  and 
binding  upon  the  owners  of  an  irrigation  ditch, 
and  all  leases,  deeds,  or  contracts  of  or  relating 
to  the  ditch  or  the  land,  they  being  contracts  re- 
lating to  real  estate,  constitutes  under  the  statute 
constructive  notice  to  all  of  the  contents  thereof 
and  the  rights  of  the  parties  thereto. 

3.  CovEN.iNTS— Running  with  Land. 

A  covenant  imposing  a  burden  will  run 
with  the  land  as  readily  as  one  conferring  a 
benefit,  where  there  is  the  requisite  privity  of 
estate  and  the  covenant  is  connected  with  or 
concerns  the  land  conveyed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenants,  U  o8-C9.] 

4.  Waters— Irrigation  Ditchbs— Rights  of 
Landowners  Under  Ditch  —  Nature  of 
RiGirr. 

A  perpetual  right  reserved  In  a  contract 
to  have  carried  by  a  ditch  and  furnished  the 
owner  of  certain  lands  sufficient  water  to  ir- 
rigate them  constitutes  an  easement  in  the 
ditch,  which  is  real  estate. 

5.  Same— Abandonment. 

The  fact  that  a  landowner  having  an  ease- 
ment in  a  ditch,  which  entitled  him  to  be  sup- 
plied with  water  therefrom,  used  some  other 
method  of  conveying  water  to  his  land  for  a 
time,  did  not  constitute  an  at>andonment  thereof. 
FEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  {  183.] 

6.  Same  — Covenant  Running  with  Ease- 
ment. 

A  covenant  running  with  an  easement  in 
favor  of  land,  whereby  the  owners  of  a  ditch 
are  obligated  to  furnish  water  for  the  owners 
of  the  land,  is  personal,  and  a  burden  upon  the 
owners  of  the  ditch. 

7.  Same— Appurtenant  Easement— Actions 
— Right  op  Action. 

The  perpetual  right  of  a  party  and  his  heirs 
and  assigns  to  have  the  water  for  his  land 
carried  through  a  certain  ditch  is  an  easement 
ai)nurtenant  to  the  land  in  whosoever  hands  it 
might  be.  so  that,  where  the  easement  and  plain- 
tiff's ownership  of  the  land  are  established,  there 
was  the  retiuisite  privity  of  estate  to  entitle 
plaintiff  to  sue  subsequent  purchasers  of  the 
ditch  for  failure  to  supply  water  to  his  land. 

8.  Same— Failure  to  Supply  Water— Per- 
sons Entitled  to  Sue. 

Where  the  owner  of  land,  which  was  en- 
titled to  a  supply  of  water  for  an  irrigation 
ditch,  leased  the  land,  covenanting  in  the  lease 
to  supply  sufficient  water  for  irrigation,  such 
owner  is  the  real  party  in  interest,  and  entitled 
to  sue  for  a  failure  of  the  ditch  company  to 
supply  water  necessary  for  the  raising  of  crops 
on  the  land,  whereby  the  lessees  were  unable  to 
pay  the  stipulated  rent  to  the  owner. 

0.  Jitdoment— Res  Judicata. 

Where  an  owner  of  land,  which  was  en- 
titled to  a  supply  of  water  for  a  ditch.  leased 
the  land,  covenanting  in  the  lea.se  to  supply  suffi- 
cient water  to  raise  crops,  a  judgment  recovered 
by  such  owner  against  the  ditch  company  for 
failure  to  supply  sufficient  water  to  raise  the 
crops,  whereby  the  lessees  were  unable  to  l?.y 
the  rent,  will  be  a  bar  to  any  action  by  the 
lessees   for   the  same  failure. 

I  Ed.  Note. — l""or  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  1207.] 

10.  Appeal— Review— Harmless  Error. 

The  exclusion  of  evidence  which  would  not 
have  changed  the  result  of  the  action  is  harm- 
less error, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Api)eal  and  Error,  §|  4033,  4190,  4193^ 
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Appeal  from  District  Court,  Jefferson  Coun- 
ty ;  James  E.  Garrigues,  Judge. 

Action  by  the  New  Uampshire  Real  Hastate 
Company  against  tbe  Farmers'  Higb  Line 
Canal  &  Resetrolr  Company  to  recover  dam- 
ages for  failure  to  fumlsb  water.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firm^. 

George  W.  Taylor,  for  appellant  Orahood 
tt  Hurlbut,  for  appellee. 

CASWELL,  J.  Action  by  appellee,  as 
plaintiff  below,  to  recover  damages  from  ap- 
pellant, as  defendant  below,  on  account  of 
failure  of  defendant  to  furnish  water  for  Ir- 
rigating appellee's  land  during  tbe  season  of 
1895.  Tbe  complaint  sets  fortb,  amongst 
other  things,  plaintiff's  title  to  said  land,  al- 
leging: That  same  was  derived  by  mesne 
conveyances  from  Ell  Allen,  who  acquired 
title  from  tbe  United  States  prior  to  the 
transactions  set  fortb  in  the  complaint  That 
prior  to  March  20,  1872,  the  Golden  City  & 
Arapahoe  Ditch  Company  had  been  incorpo- 
rated as  a  mutual  ditch  company,  and  as 
mch  was  the  owner  of  a  certain  ditch  for  Irri- 
gation purposes,  tailing  Its  water  from  Clear 
creek.  That  the  said  Allen  was  one  of  tbe 
stockholders  in  snid  ditch  company,  and  prior 
to  March,  1872,  had  appropriated  water  from 
Clear  creek  sufficient  to  Irrigate  about  80 
acres  of  land,  of  which  the  80  acres  involved 
In  this  controversy  formed  a  part  That 
about  the  22d  day  of  March,  1878,  the  Golden 
Olty  A  Arapahoe  Ditch  Company,  as  first 
party,  and  William  Bomberger  &  Co.,  as  sec- 
ond party,  and  Ell  Allen  and  about  14  other 
persons,  stockholders  In  tbe  said  ditch  com- 
pany, as  third  parties,  in  consideration  of  fur- 
nishing in  perpetuity  and  conveying  through 
Its  ditch,  as  then  constructed,  water  for  irri- 
gation of  the  lands  of  tbe  said  third  parties, 
then  owned  severally  by  them,  did  enter  into 
a  certain  contract  with  the  said  Allen  and 
other  stockholders,  recognizing  a  certain  lease 
of  tbe  ditch  theretofore  made,  and  that  por- 
tion of  snch  contract  relied  upon  in  this  suit 
to  as  follows: 

"This  Indenture,  made  and  entered  Into  this 
22d  day  of  March.  A.  D.  1873,  by  and  between 
the  Golden  City  &  Arapahoe  Ditch  Company, 
of  tbe  county  of  Jefferson,  of  the  first  part, 
and  •  •  •  William  Bomberger  &  Co.,  of 
the  county  of  Arapahoe,  of  the  second  part, 
and  •  •  •  Eli  Allen  [and  others]  •  •  • 
stockholders  in  the  said  ditch  company,  and 
owners  of  land  under  said  ditch,  of  the  third 
part  witnesseth  that  whereas,  tbe  said  Wil- 
liam Bomberger,  Francis  Gallup,  and  William 
A.  Rand,  by  their  said  name  and  firm  style 
of  William  Bomberger  &  Co.,  by  a  certain 
written  agreement,  made  between  said  Gold- 
oi  City  &  Arapnboe  Ditch  Company  and  the 
said  William  Bomberger  &  Co.,  on  tbe  20th 
day  of  March,  A.  D.  1872,  and  recorded  on 
page  344  of  volnme  No.  L  of  the  records  of 
Jefferson  county,  territory  of  Colorado,  In  the 


oflJce  of  the  county  clerk  and  recorder  of  said 
county,  did  become  the  lessees  of  the  right 
of  way  and  ditch  of  said  company  lying  in 
said  Jefferson  county,  and  are  at  this  time  in 
I>osses8ion  of  said  ditch  and  right  of  way 
under  and  by  virtue  of  said  lease ;  and.  where- 
as, it  is  desired  to  make  certain  other  and 
further  agreements  for  control  and  manage- 
ment of  said  ditch,  and  furnishing  tbe  wa- 
ter for  irrigation  for  the  lands  owned  at  this 
time  by  the  said  several  parties  of  the  third 
part  from  the  said  ditch,  as  well  for  the  ac- 
commodation of  the  said  parties  of  the  first 
and  second  part  as  for  the  said  portles  of  the 
third  part,  severally  and  to  each  and  every 
of  their  several  assigns  and  vendees,  lessees, 
and  tenants  of  tbe  said  lands  as  now  held 
severally  by  said  several  parties  of  tbe  third 
part  under  said  ditch,  sufficient  water  fiom 
said  ditch  for  the  irrigation  of  the  lands  now 
owned  or  occupied,  or  cultivated,  or  which 
may  be  hereafter  cultivated,  by  him  or  bis 
assigns  as  any  part  of  tbe  lands  now  owned 
or  occupied  by  him  under  said  ditch  upon 
the  terms  and  conditions  herein  below  set 
forth,  which  said  lands  so  hereby  Intended 
to  be  Irrigated  from  said  ditch  are  set  forth 
by  the  numbers  thereof  in  a  schedule  annex- 
ed hereto  and  marked  'List  of  Lands':  Now 
It  Is  hereby  covenanted  and  agreed  on  the 
part  of  the  said  William  Bomberger  &  Co. 
that  the  said  William  Bomberger  &  Co.  shall 
pay  off  all  Indebtedness  and  cost  necessary  to 
be  paid  in  order  to  secure  the  clear  and  com- 
plete right  of  way  of  and  for  said  ditch  from 
tbe  head  of  said  ditch  to  Ralston  creek,  in  said 
Jefferson  county,  and  to  pay  the  fees  of  at- 
torneys and  counsel  now  due  from  said  com- 
pany for  legal  services  in  and  about  the  in- 
corporation thereof,  and  leasing  and  procuring 
the  right  of  way  by  condemnation  for  said 
company  for  said  ditch,  and  shall  also  pay 
tbe  said  stockholders,  to  each  bis  proportion- 
ate share,  the  sum  of  $3,000  on  or  before  tbe 
24tb  day  of  'rtarch,  1874,  and  tbe  further  sum 
of  $3,500  on  or  before  the  24th  day  of  March, 
1ST5,  for  which  said  sums  the  said  William 
Bomberger  &  Co.  shall  give  to  each  of  said 
stockholders  their  promissory  negotiable  note 
for  the  amount  of  bis  share  thereof,  in  pay- 
ment for  a  transfer  by  him  to  said  William 
Bomberger  &  Co.  of  his  share  of  stock  in  said 
ditch  company;  and,  further,  said  William 
Bomberger  &  Co.  shall  deliver  to  said  stock- 
holders, for  tbe  crop  season  of  1873,  1,200 
inches  of  water,  to  be  delivered  in  all  respects 
according  to  the  terms  of  said  lease,  in  full 
for  interest  upon  said  two  deferred  payments 
for  which  said  notes  are  to  be  given,  said 
notes  bearing  no  interest  till  due,  and  at 
the  time  of  making  said  notes  said  William 
Bomberger  &  Co.  shall  issue  to  each  of  said 
stockholders  a  certificate  for  water  from  said 
ditch  for  the  year  1873,  entitling  him  or  her 
to  receive  his  proportionate  share  of  said 
1,200  inches  of  water  from  said  ditch,  to  be 
delivered  as  aforesaid. 
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"And  the  said  parties  of  the  third  part, 
each  for  himself,  hereby  covenants  to  and 
with  the  said  party  of  the  second  part  that, 
upon  the  making  of  the  said  promissory  notes 
and  certificate  for  water,  he  will  assign, 
transfer,  and  set  over  to  the  said  party  of 
the  second  part  all  the  share  or  shares  or 
parts  of  shares  owned  by  him  In  said  ditch 
company  in  due  form  of  law,  according  to 
the  by-laws  and  usages  of  said  ditch  com- 
pany, and  the  said  party  of  the  first  part  and 
the  said  party  of  the  second  part,  Jointly 
and  severally,  for  themselves  and  each  of 
them,  their  successors,  assigns,  transferees, 
and  vendees,  forever,  do  hereby  covenant  with 
the  said  several  parties  of  the  third  part,  to 
each  severally,  and  to  his  or  her  heirs,  ex- 
ecutors, administrators,  and  assigns,  vendees 
and  transferees  of  the  lands  now  owned  or 
occupied  by  him  under  said  ditch,  as  set 
forth  In  said  schedule,  that  each  and  every 
of  the  said  parties  of  the  third  part,  his 
heirs,  executors,  administrators,  assigns,  ven- 
dees, or  transferees  of  the  lands  now  owned 
by  him  as  aforesaid,  or  any  part  thereof, 
shall  by  this  Indenture,  from  and  after  this 
date,  have  the  right  to  receive  and  have  de- 
livered to  them  and  each  of  them  severally 
from  said  ditch  of  said  party  of  the  first 
part,  during  the  crop  season  of  the  year  A.  D. 
1873,  and  every  year  thereafter  forever,  so 
much  water  as  may  in  fact  be  necessary  and 
proper  to  amply  Irrigate  all  the  lands  under 
said  ditch,  owned  and  occupied  by  him  or 
her,  or  his  or  her  lessees  or  agents,  being 
part  and  parcel  of  the  land  mentioned  in 
said  schedule,  at  all  times  from  the  15th  day 
of  May  unto  the  15th  day  of  November,  In 
each  and  every  year,  said  water  to  be  fur- 
nished at  the  rate  of  $1.00  per  inch,  sub- 
ject to  all  the  terms  and  conditions  as  to  de- 
livery thereof  mentioned  in  said  lease  for 
the  delivery  of  surplus  water  to  the  stock- 
holders of  said  ditch  company,  as  therein 
provided,  and  to  be  ordered  and  paid  for  in 
the  same  manner  as  therein  provided  for  the 
ordering  and  paying  for  the  said  surplus 
water,  and  subject  to  the  further  provision 
as  in  said  lease,  that  there  Ibe]  sufficient 
water  In  Clear  creek  available  to  enable  the 
said  parties  of  the  first  and  second  part,  or 
either  of  them,  to  furnish  the  water  so  re- 
quired to  be  furnished.  *  •  *  It  being  the 
true  intent  of  this  indenture  that  the  cov- 
enants herein  on  the  part  of  the  parties  of 
the  first  and  second  parts  touching  the  fur- 
nishing and  delivery  of  said  waters  for  said 
lands  shall  run  with  the  right  of  way  and 
ditch  of  said  party  of  the  first  part  and 
the  rights  therein  of  tlie  party  of  the  second 
part,  and  with  such  lands  forever,  and 
obligatory  upon  and  in  favor  of  the  owners 
and  proprietors  of  said  ditch  and  lands,  and 
that  by  virtue  thereof  the  owners  of  such 
lands  shall  at  all  times  enjoy  the  right  of 
having  and  receiving  from  said  ditch  all 
waters  necessary  for  the  irrigation  of  said 


lands  and  none  others,  at  the  said  price  of 
one  dollar  per  Inch  per  season,  on  the  terms 
and  conditions  aforesaid,  any  change  in  the 
ownership,  control,  or  management  of  said 
ditch  notwithstanding." 

A  schedule  of  the  lands  referred  to  was 
attached  to  the  contract  and  included  the 
land  involved  in  this  action.  That  the  said 
contract  is  relied  upon  by  the  plaintiff  in  this 
action  to  entitle  it  to  recover  the  damages  for 
which  this  suit  is  brought.  That  one  Stephen 
H.  Standart,  as  the  assignee  of  Crippen, 
Lawrence  &  Co.,  had  executed  two  leases 
to  certain  portions  of  the  land  involved  here- 
in, then  owned  by  him  as  such  assignee,  in 
which  leases  it  was  provided  that  he  should 
furnish  water  for  irrigation  puriK>ses  during 
the  season  of  1S05.  That  because  of  the  fail- 
ure of  the  defendant  to  furnish  water  accord- 
ing to  the  terms  of  the  contract  herein- 
above set  forth  the  lessees  were  unable  to 
raise  their  crops  and  tmable  to  pay  for  the 
land  the  rent  so  agreed  to  be  paid  under  the 
terms  of  the  lease,  and  that  he  was  thereby 
injured  in  the  sum  of  one  thousand  two  hun- 
dred and  thirty  dollars  ($1,230),  besides 
interest.  That  after  the  beginning  of  said 
suit  said  land  was  sold  to  the  plaintiff  in 
this  action,  and  the  said  assignee  assigned 
to  him  all  rights  to  recover  against  the  de- 
fendant. The  above  contract  sets  forth  In 
substance  the  consideration  upon  which  it 
rests,  and  it  further  appears  that  the  con- 
tract was  performed  and  that  the  construc- 
tion of  the  South  Branch,  afterwards  the 
Eureka  ditch,  as  provided  for  In  the  orig- 
inal lease,  was  completed  within  the  specified 
time ;  that  the  lease  and  contract  were  duly 
recorded  In  the  records  of  Jefferson  county. 
It  Is  further  set  forth  In  the  complaint  that 
the  defendant  In  about  1895  became  the 
owner  of  the  Golden  City  &  Arapahoe  Ditch 
Company's  ditch,  and  thereby  assumed  all 
the  liabilities  and  burdens  imposed  by  virtue 
of  the  lease  and  contract  for  the  benefit  of 
Ell  Allen,  his  heirs  and  assigns. 

The  various  defenses  of  the  defendant  in 
substance  deny  any  liability  by  virtue  of 
said  contract  or  otherwise,  and  allege  that 
the  said  Allen  long  prior  to  its  ownershio 
had  abandoned  all  his  rights  and  interest  in 
tlie  said  ditch,  and  especially  deny  plaintiff's 
right  to  recover  tmder  Its  complaint,  because 
defendant  was  not  a  party  to  the  leases  be- 
tween plaintiff  and  his  lessees  and  is  not 
bound  tliereby.  There  was  trial  to  a  Jury, 
resulting  in  a  verdict  of  $340.20.  Judgment 
was  entered  thereon,  and  the  case  brought  to 
tills  court  on  appeal.  We  have  stated  the 
facts  and  contents  of  the  pleading.*!  of  this 
case  somewhat  briefly,  for  the  rea.son  that 
practically  all  the  qnestlons  Involved  here 
were  before  this  court  in  the  case  of  People 
ex  rel.,  etc..  v.  Farmers'  High  Line  Canal  & 
Kes.  Co.,  25  Colo.  202.  54  Pac.  626.  In  the 
latter  case  the  matters  In  controversy  were 
stated  very  fully,  and  it  Is  unnecessary  to 
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again  give  the  history  of  the  litigation  over 
the  so-called  Boraberger  t-ontract. 

The  first  question  presented  by  appellant 
concerns  the  right  of  the  plaintiff  below  to 
recover  In  this  action,  and  it  Is  claimed  that 
no  suit  will  lie  against  the  defendant,  be- 
cause It  was  not  a  party  to  the  lease  or 
contract.  In  support  of  this  contention  It 
cites  Knowles  v.  I^oggett,  7  Colo.  App.  265, 
4.3  Tao.  154.  The  case  Is  not  In  point.  Ex- 
aniiuatlon  of  that  case  discloses  the  fact 
that  there  was  no  covenant  running  with 
tlic  ensement  Involved  In  that  case  and  no 
privity  between  Leggett  and  the  ditch  com- 
pany; that  I^ggett's  contract  was  with 
Knowles.  to  whom  he  should  look  for  dam- 
ages for  the  breach  thereof.  In  the  case  at 
bar  there  can  be  no  question  that  an  ease- 
ment was  reserved  In  the  ditch,  and  that  by 
the  contract  aliove  set  forth  covenants  were 
expressly  created  running  with  this  ease- 
ment, and  which  covenants  imiwsed  a  bur- 
den upon  the  owner  of  the  ditch  whosoever 
the  same  might  be,  forever,  and  for  the  ben- 
efit of  the  lands,  and  each  and  every  part 
thereof,  owiie<l  by  the  parties  of  the  third 
part,  their  heirs  and  assigns,  forever.  The 
contract  expressly  provides  that  It  is  desired 
to  make  agreements  for  the  control  and  man- 
agement of  the  ditch  and  "furnishing  the 
water  for  Irrigation  for  the  lands  owned  at 
this  time  by  the  said  several  parties  of  the 
third  part  from  the  said  ditch,  as  well  for 
the  accommodation  of  the  said  parties  of 
the  first  and  second  part  as  for  the  said  par- 
ties of  the  third  part,  severally  and  to  each 
and  every  of  their  several  assigns  and  ven- 
dees. les»t>es  and  tenants  of  the  said  lands 
as  now  held  severally  by  said  several  parties 
of  the  third  part  under  said  difeh,  sufllcient 
water  from  said  ditch  for  the  irrigation  of 
the  lands  now  owned  or  occupied,  or  cul- 
tivate«l,  or  which  may  be  hereafter  cultlvat- 
e<l  by  him  or  his  assigns,  as  any  part  of  the 
lands  now  owned  or  occupied  by  him  under 
said  ditch  upon  the  terms  and  conditions 
herein  below  set  forth,"  and  the  contract 
further  provides,  in  consideration  <>f  the 
transfer  by  the  third  iwrties  to  the  first  and 
st>cond  parties  all  the  shares  of  stock  owned 
by  them  In  the  ditch,  that  the  first  and  sec- 
ond parties  "jointly  and  severally,  f(jr  them- 
selves and  each  of  them,  their  successors, 
assigns,  transferees,  and  veiidws,  forever, 
do  hereby  covenant  with  tlie  said  several 
parties  of  the  third  part,  to  each  severally, 
and  to  his  or  her  heirs,  executors,  adminis- 
trators, and  assigns,  vendees  and  transferees 
of  the  lands  now  owne<l  or  occupied  by  him 
under  said  ditch,  as  set  forth  In  said  sched- 
ule, that  each  and  every  one  of  the  said  par- 
ties of  the  third  part,  his  heirs,  e.Kocutors. 
administrators,  a-xsigus.  vendo<>s  or  trans- 
ferees of  the  lands  now  owned  by  him  as 
aforesaid,  or  any  part  thereof,  shall  by  this 
Indenture,  from  and  after  this  date,  have 
the  right  to  receive  and  have  delivered  to 
tliera  and  each  of  them  severally  from  said 


ditch  of  said  party  of  the  first  part,  during 
the  crop  season  of  the  year  A.  J).  1873,  and 
every  year  thereafter,  forever,  •  •  *  at 
all  times  from  the  15th  day  of  May  unto 
the  15th  day  of  November,  In  each  and  ev- 
ery year,  said  water  to  be  furnished  at  the 
rate  of  $1.00  per  inch.    •    •    •" 

As  If  to  make  the  meaning  of  the  contract 
doubly  clear  it  Is  further  said:  "It  being  the 
true  Intent  of  this  Indenture  that  the  cove- 
nants herein  on  the  part  of  the  parties  of 
the  first  and  second  parts  touching  the  fur- 
nishing and  delivery  of  said  waters  for  said 
lands  shall  run  with  the  right  of  way  and 
ditch  of  said  party  of  the  first  part,  and  the 
rights  therein  of  the  party  of  the  second 
part,  and  with  such  lands,  forever,  and  ob- 
ligatory upon  and  In  favor  of  the  owners 
and  proprietors  of  said  ditch  and  lauds,  and 
that  by  virtue  thereof  the  owners  of  such 
lands  shall  at  all  times  enjoy  of  having  and 
receiving  from  said  ditch  all  waters  neces- 
sary for  the  irrigation  of  said  lands  and  none 
others,  at  the  said  price  of  fl.OO  per  Inch  iier 
season,  on  tlie  terms  and  conditions  afore- 
said, any  change  In  the  ownership,  control, 
or  management  of  said  ditch  notwithstand- 
ing." We  do  not  know  what  stronger  terms 
could  have  been  used  to  create  an  easement 
and  covenants  running  therewith  which 
should  be  forever  binding  upon  the  owners 
of  this  ditch.  These  contracts  were  re- 
corded. They  are  contracts  concerning  real 
estate,  and,  having  been  recorded,  are,  by 
our  statutes,  made  constructive  notice  to  ap- 
pellant of  the  contents  thereof  and  the  rights 
of  parties  thereto.  There  was,  and  is,  and 
always  will  be.  privity  of  estate  between 
the  owner  or  owners  of  the  canal  and  the 
owner  or  owners  of  the  land  described  in 
said  schedule,  and  each  and  every  iwrtlou 
thereof,  so  far  as  the  burden  and  benefits 
of  these  contracts  are  concerned;  and  "where 
there  Is  the  requisite  privity  of  estate,  and 
the  covenant  Is  connected  with  or  concerns 
the  land  or  estate  conveyed,  then  a  cove- 
nant Imposing  a  burden  will  run  with  the 
land  as  readily  as  one  conferring  a  benefit." 
11  Cyc.  i)p.  IdS!).  1000,  and  many  cases  cit- 
ed. The  language  of  the  court  In  People 
ex  rel.,  etc..  v.  Canal  Co.,  supra.  In  sustain- 
ing the  validity  of  this  contract  touching  the 
question  of  abandonment,  is  .so  clear  and 
condnsive  that  we  quote  from  that  case: 
"The  right,  therefore,  that  Allen  acquire<l 
(or  rather  reserved)  mider  that  contract,  was 
a  perpetual  right  to  have  carried  bj-  the  ditch, 
and  furnislied  to  him,  suttlcieiit  water  to 
Irrigate  tiie  lands  then  owned  b.v  him  and 
referred  to  and  described  in  the  scliedule. 
Tills  right  constlhited  an  easement  in  the 
ditch.  Such  a  right  cannot  be  lost  or  aban- 
doned by  nonnscr  alone,  short  of  the  perio<l 
for  the  limitation  of  actions  to  recover  real 
property."  Quoting  Washburn  on  FJase- 
ments,  the  court  in  that  case  further  says: 
"If  the  ensement  has  been  acquired  by  deed, 
no    length    of   time 
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operate  to  Impair  or  defeat  the  right  Noth- 
ing short  of  a  use  by  the  owner  of  the  prem- 
ises over  -which  It  was  granted,  which  Is  ad- 
verse to  the  enjoyment  of  such  easement  by 
the  owner  thereof,  for  the  space  of  time 
long  enough  to  create  a  prescriptive  right, 
win  destroy  the  right  granted." 

It  is  admitted  by  the  pleadings  and  the 
evidence  that  Ell  Allen  bad  such  rights  la 
the  defendant's  ditch  at  one  time  and  that 
he  owntid  the  land  In  ccmtroversy;  but  it  Is 
alleged  that  he  had  abandoned  the  same  by 
taking  his  water  through  the  South  Branch, 
afterwards  called  the  "Eureka  Ditch,"  and 
defendant  takes  exception  to  the  rulings  of 
tlie  trial  court  In  respect  to  this  question, 
both  as  to  the  admission  of  evidence  and  the 
findings.  It  hardly  seems  necessary  to  again 
state,  as  this  court  so  often  has  stated,  that 
the  perpetual  right  to  have  water  carried  by 
a  ditch  constitutes  an  easement  In  the  dltcb, 
Wyatt  v.  Larimer  &  Weld  IrrL  Co.,  18  Oolo, 
298-307,  33  Pac.  144,  36  Am.  St  Rep.  2S0; 
People  ex  rel.  Standart  y.  Farmers'  High 
Line  Canal  &  Res.  Co.,  supra;  Irrigation  Co. 
T.  Lesber,  28  Colo.  273,  63  Pac.  44.  Such  an 
easement  is  real  estate — a  freehold  estate. 
Wyatt  V.  Irr.  Co.,  supra.  It  was  determined 
in  People  ex  rel.  Standart  v.  Canal  Co.,  su- 
pra, in  the  construction  of  this  contract,  that 
the  right  reserved  by  Allen  constituted  an 
easement  in  the  ditch  in  question.  Under 
the  terms  of  the  contract  no  different  con- 
clusion can  be  reached.  It  appears  from  the 
record  that  the  South  Branch,  or  Bureka 
ditch,  was  used  at  some  time  by  Ell  Allen  as 
a  lateral  in  conveying  his  water  from  the 
main  canal  to  his  land;  but  it  Is  not  mate- 
rial whether  this  was  used  as  a  lateral  or 
othem-lse.  There  Is  no  evidence  that  Ell 
Allen  ever  abandoned,  by  lopse  of  time  or 
otherwise,  his  rights  In  the  defendant's  canal; 
nor  does  it  appear  that  he  ever  abandoned 
his  water  right  He  used  water  through  de- 
fendant's canal  for  many  years,  and  was 
prevented  for  a  few  years  from  using  water 
from  that  source,  and  was  obliged  to  seek 
other  sources;  but  no  showing  is  made,  nor 
Is  there  any  effort  to  show,  that  he  ever 
deeded  or  In  any  manner  conveyed  this  ease- 
ment, nor  that  Uie  same  was  acquired  by  ad- 
verse possession  for  the  prescriptive  period, 
nor  does  any  intention  to  abandon  it  appear 
by  the  record.  He  had  the  right  to  use  as 
many  ditches  or  methods  of  conveying  his 
water  to  his  lands  as  he  might  see  fit,  so 
far  as  the  question  of  abandonment  Is  con- 
cerned. 

But  appellant  says  that  If  EH  Allen  had 
an  easement  such  an  easement  was  a  bur- 
den solely  upon  the  land,  and  not  upon  the 
owner.  We  agree  with  this,  but  the  cove- 
nant running  with  the  easement  is  personal: 
"A  covenant  which  runs  with  the  land  Is  a 
promise,  the  effect  of  which  Is  to  bind  the 
promisor  and  his  lawful  successors  to  the 
burdened  land  for  the  benefit  of  the  promisee 
and  his  lawful  successui-s  to  the  benefited 


land.  According  to  this  the  covenant  binds 
the  person  of  the  owner  of  the  burdened 
land,  provided  he  comes  by  his  title  legally, 
and  benefits  the  owner  of  the  benefited  land, 
provided  he  comes  by  his  title  legally." 
aims  on  Covenants,  p.  23.  It  Is  further  claim- 
ed that  the  plaintiff  has  not  connected  itself 
with  the  title  and  has  not  shown  privity  of 
estate.  It  appears  from  the  record  that 
plaintiff  is  the  owner  of  the  land.  As  stated, 
the  perpetual  right  of  Ell  Allen,  his  heirs 
and  assigns,  to  have  water  carried  through 
the  ditch,  is  an  easement  His  water  right 
was  located  upon  the  land  described,  and  the 
defendant  was  bound  to  deliver  It  at  said 
land  by  means  of  his  easement  or  right  of 
way  in  the  ditch.  To  an  easement  there  Is 
a  dominant  and  servient  estate.  The  ser- 
vient estate  in  this  case  is  the  ditch,  the 
dominant  estate  Is  the  land  of  Ell  Allen,  his 
heirs  and  assigns,  and  the  easement  is  ap- 
purtenant to  this  land  In  whosesoever  hands 
the  same  may  be.  It  passes  with  the  land 
as  an  appurtenance.  We  are  discussing  here 
solely  the  dltcb  right  and  not  the  water 
right  to  which  much  attention  was  given  by 
appellant  The  ownership  of  the  land  and 
the  easement  under  such  circumstances  being 
established.  It  of  course  follows  that  there 
was  the  requisite  privity  of  estate,  and  the 
plaintiff  had  the  right  to  bring  this  suit 
This  right  can  be  rested  solely  upon  the 
fact  that  the  defendant  purchased  the  canal 
burdened  with  the  easement  and  covenant 
running  therewith  for  the  benefit  of  the  own- 
er of  the  land  to  which  the  easement  is  ap- 
purtenant. 

Appellant  seems  to  claim  that  the  action 
could  not  be  for  damages.  The  ease  of 
Knowles  v.  Leggett  supra,  was  for  damages 
for  breach  of  contract.  Xo  rule  Is  pointed 
out  to  us  which  prevents  proper  parties  from 
bringing  an  action  for  damages  for  breach 
of  a  contract  or  of  a  covenant  The  plain- 
tiff In  this  case  was  the  person  injured  and 
the  party  In  Interest  The  judgment  In  this 
case  constitutes  a  bar  under  the  circumstan- 
ces to  any  suit  the  lessees  of  the  land  nilght 
bring.  It  appears  from  the  record  that 
there  was  a  demand  for  water  under  the 
terms  of  the  contract  and  the  tender  of  pay- 
ment of  the  same  for  that  irrigating  season, 
and  that  damages  resulted  from  the  refusal 
and  failure  of  defendant  to  furnish  the  water 
according  to  the  terms  of  the  contract 

The  action  of  the  trial  court  In  refusing 
to  admit  certain  evidence  Is  assigned  for  er- 
ror. To  discuss  this  evidence  particularly, 
and  the  reasons  for  Its  refusal,  would  not 
result  in  stating  any  principles  of  law  which 
would  be  beneficial  In  other  cases.  Some  of 
It  was  excluded  because  It  was  not  proper 
cross-examination.  As  to  the  most  of  It  we 
think  It  was  wholly  immaterial,  and  was  not 
tending  to  prove  the  Issues  in  this  case.  We 
do  not  observe  any  of  it  that  would  tend 
to  show  abandonment  by  Ell  Allen  of  his 
rights  or  right  of  way  in  the  ditch  although 
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offered  for  mch  pnrpose.  The  admission  of 
all  tbe  eTldence  offered  conld  not,  we  think, 
ha-re  changed  the  result,  and  Its  exclusion 
was  not  error,  nor  prejudicial  to  appellant 
There  was  no  error  In  admitting  the  testi- 
mony in  snpport  of  the  damages,  and  the 
trial  court  adopted  a  proper  method,  though 
not  the  only  method,  to  determine  tbe  amount 
of  damages,  and  submitted  the  question  to 
the  Jury  under  proper  instructions.  The 
damages  were  not  excessive. 

We  think  our  views  as  expressed  above, 
together  with  the  views  of  this  court  upon 
the  same  contract,  as  expressed  In  the  case 
of  People  ex  rel.  Standart  v.  Oanal  Co.,  su- 
pra, sufficiently  meet  all  the  assignments  of 
error  and  arguments  of  appellant  The  case 
seems  to  have  been  carefully  tried,  and  the 
Jury  correctly  Instructed  as  to  the  law. 

Perceiving  no  error  In  the  record,  tbe  Judg- 
ment is  affirmed. 

8TBKLE,  O.  J.,  and  MAXWELL,  J.,  con- 
cur. 


(36  Mont  123) 

COLLINS  V.  McKAY  et  al. 

(Supreme  Court  of  Montana.     Nov.  4,  1907.) 

1.  WiTREssR»— Traksaction  witb  Deceased 
Pebson— Competency. 

Where  plaintiff,  as  administrator  of  C, 
■ned  for  a  portion  of  a  mining  claim,  because 
a  deed  by  C.  under  which  defendants  claimed 
was  so  Indefinite  as  to  be  inoperative,  defend- 
ants* claim  under  the  deed  was  not  a  "claim  or 
demand  apiinst  intestate's  estate,"  so  as  to 
render  them  incompetent  to  testify  as  to  mat- 
ters occurring  prior  to  C's  death. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  50,  Witnesses,  S3  56&-5G;).] 

2L  Mines  and  Mingbals— Effect  of  Deed. 

Where,  after  the  location  of  a  placer  claim, 
a  lode  claim  was  located  by  the  owner  of  the 

Slacer  so  as  to  conflict  with  the  placer,  a 
eed  purporting  to  convey  a  portion  of  the 
lode  claim,  conveyed  so  much  of  the  placer  as 
was  within  tbe  part  of  the  lode  claim  con- 
veyed. 

3.  Same— Desckiptioh— Name. 

Where  the  land  intended  to  be  conveyed  by 
a  deed  to  a  portion  of  a  mining  claim  could 
be  identified,  ft  was  Immaterial  by  what  name 
the  grantor  described  the  property  In  the  deed; 

4.  Same— Validity. 

It  was  immaterial,  as  between  the  parties 
to  a  deed  to  a  part  of  a  lode  claim  described 
by  name,  whether  the  location  was  a  valid  one 
as  against  others  or  not. 

5.  Samb— Deeds— Presumptions. 

Where  plaintiff's  intestate  conveyed  a  por- 
tion of  a  mining  claim,  describing  it  as  the 
"Protection  lode  claim,"  such  name  merely  iden- 
tified the  property ;  the  grantor  being  presumed 
to  have  Intended  to  pass  the  best  title  he  had 
in  tbe  ground,  as  provided  by  Civ.  Code,  {  1511. 
Oi,  Evidence  —  Deolabations  or  Deceased 
Person. 

In  a  suit  b^  an  administrator  to  recover  a 
portion  of  a  mming  claim,  on  tbe  theory  that 
a  deed  ezecnted  by  his  intestate  was  invalid  for 
uncertainty  of  description,  declarations  of  tbe 
mtestate,  subsequent  to  the  conveyance,  point- 
ing out  the  property  transferred,  were  admis- 
sible against  tbe  administrator. 


7.  Deeds  —  Desobiptioh  —  iDKMTincATioir  — 
Evidence. 

In  a  suit  to  recover  a  portion  of  a  mining 
claim  because  the  deed  by  plaintiff's  intestate 
was  void  for  Insufficiency  of  description,  evi- 
dence held  to  sustain  a  finding  that  tbe  land 
intended  to  be  conveyed  was  a  part  of  a  placer 
claim  and  to  identify  it  on  the  ground. 

8.  Boundaries  —  Monuments  —  Location  — 
Parol. 

Where  monuments  or  marks  called  for  in  a 
deed  are  lost  or  otherwise  uncertain,  their  loca- 
tion may  be  proved  by  parol. 

Appeal  from  District  Court,  Silver  Bow 
County;  3,  B.  McCleman,  Judge. 

Action  by  J.  P.  Collins,  as  administrator 
of  the  estate  of  Charles  Colbert  deceased, 
against  Alex.  J.  McKay  and  others.  From  a 
decree  In  favor  of  defendants,  and  from  an 
order  overruling  tbe  plalntlfTs  motion  for 
a  new  trial,  he  appeals.     Affirmed. 

Albert  J.  Galen  and  O.  F.  Kelley,  for  ap- 
pellant McBride  &  McBrlde  and  James  E. 
Murray,  for  respondents. 

SMITH,  J.  These  are  appeals  from  a  de- 
cree in  favor  of  tbe  defendants,  entered  by 
the  district  court  of  Silver  Bow  county,  and 
from  an  order  overruling  plaintUTs  motion 
for  a  new  trial. 

The  plaintiff  brings  the  action  as  admin- 
istrator of  tbe  estate  of  Charles  Colbert  de- 
ceased, claims  ownership  of  tbe  Emery  pla- 
cer mining  claim,  and  seeks  to  quiet  tbe  title 
of  the  estate  to  tbe  ground  Included  within 
tbe  exterior  boundaries  of  said  mining  claim 
as  against  tbe  several  defendants.  The  ad- 
ministrator alleges  that  in  bis  lifetime  tbe 
deceased,  Colbert,  "made  final  entries  and 
purchase  In  tbe  United  States  land  office 
at  Helena  of  the  Emery  placer  mining  claim, 
designated  as  United  States  mineral  surreys 
Nob.  006  A,  B,  and  C,  situated  in  Silver  Bow 

county,  and  on  tbe  day  of  August, 

1809,  and  the day  of  May,  1903,  pat- 
ents therefor  Issued  to  the  said  Colbert," 
and  by  virtue  thereof  Colbert  and  bis  heirs 
became  and  are  the  owners  in  fee  simple  of 
tbe  said  Emery  placer  mining  claim.  He 
then  alleges  that  the  defendants  claim  an  es- 
tate or  Interest  in  tbe  land  adverse  to  tbe 
estate  of  tbe  plaintiff. 

The  defendants  William  and  Catherine 
Burton  answered,  In  substance,  as  follows: 
That  on  or  about  tbe  21st  day  of  June,  1888, 
the  said  Colbert  and  tbe  defendant  William 
Burton  desired  to  procure  United  States  pat- 
ent for  a  tract  of  ground  In  Silver  Bow 
county,  which  is  now  included  within  the 
boundaries  of  amended  surveys  Nos.  996  A 
and  C,  Emery  placer  mining  claim,  and  on 
that  date,  for  the  purpose  of  procuring  and 
perfecting  title  to  the  ground,  the  said  Col- 
bert and  Burton  located  a  quartz  lode  mining 
claim,  called  the  "Protection  lode  claim," 
covering  ground  particularly  described  In 
tbe  answer,  and  did  on  the  day  named  dis- 
cover within  the  limits  of  the  claim  a  vein, 
etc.;  that  they  located  tbe  same,  recitiuji  tbeC 
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successiTe  steps,  and  filed  tbeli*  declaratory 
statement  In  tlie  office  of  the  county  record- 
er. They  then  proceed  to  aver:  "That  by 
said  location  It  was  Intended  by  the  parties 
thereto,  and  was  so  recognized  by  the  said 
Colbert  in  his  lifetime,  that  the  ground  In- 
cluded within  the  exterior  boundaries  of  the 
said  Protection  lode  claim,  and  all  rights 
appurtenant  thereto  or  obtained  by  virtue 
of  such  location,  should  be  and  were  own- 
ed by  the  said  Colbert  and  Burton,  share 
and  share  alike;  each  of  said  parties  own- 
ing and  claiming  to  own  an  undivided  one- 
balf  interest  In  and  to  the  said  Protection 
lode  mining  claim  and  the  ground  included 
within  the  exterior  boundaries  thereof,  the 
said  location  having  been  made  for  the 
purpose  of  procuring  title  to  the  said  ground 
from  the  United  States  and  not  otherwise." 
That  on  July  2,  1889,  Colbert,  by  deed,  grant- 
ed to  Burton  all  of  bis  right,  title,  and  In- 
terest in  the  east  660  feet  of  ground  includ- 
ed within  the  exterior  boundaries  of  the 
Protection  lode  claim,  which  said  660  feet  of 
the  Protection  claim  Includes  within  Its 
boundaries  a  portion  of  the  Emery  placer, 
which  is  described  by  metes  and  bounds  in 
the  answer  as  containing  2.96  acres.  That 
by  the  same  deed  Colbert  conveyed  and 
granted  to  Burton  a  parcel  of  land  60x200 
feet  In  the  northwest  corner  of  the  exterior 
boundaries  of  the  Protection  claim,  being 
also  a  portion  of  the  Emery  placer.  The  last 
piece  of  ground  is  described  In  the  answer  as 
follows:  "Commencing  at  corner  No.  1  of 
amended  survey  No.  996  A,  which  is  also 
the  northwest  comer  of  said  Protection  lode 
claim,  running  thence  N.  88'  B.  60  feet, 
thence  south  200  feet,  thence  S.  88'  W.  60 
feet,  thence  north  200  feet,  to  the  place  of 
l)€ginning."  That  on  June  12.  1889,  Burton 
and  wife,  "with  the  full  knowledge  and  con- 
sent of  Charles  Colbert,"  conveyed  and  grant- 
ed to  the  defendant  Alex.  J.  McKay  an  un- 
divided one-fourth  Interest  in  the  Protection 

claim.    That  on  June ,  1889,  Burton  and 

wife  conveyed  to  "McKay  the  surface  of  the 
north  100  feet  of  the  strip  described  as  bein.s: 
00x200  feet  in  dimension,  and  on  August  10, 
1889,  they  conveyed  the  surface  of  the  bal- 
ance of  the  strip  to  one  John  Stanley.  That 
these  last  conveyances  were  made  with  the 
knowledge  and  consent  of  Colbert,  who  act- 
ually, in  company  with  Burton,  placed  the 
grantees  in  possession  of  the  ground.  That 
said  grantees  and  their  successors  have  been 
in  the  open,  notorious,  and  continuous  pos- 
session of  the  ground  conveyed  ever  since, 
and  their  title  and  right  of  possession  was 
always  recognized  by  Colbert  in  his  life- 
time. That  the  Protection  claim  was  dul.v 
represented  each  year  from  1888  to  1808; 
the  exi>ense  of  representing  being  borne 
jointly  by  Colbert,  Burton,  and  McKay.  This 
answer  then  proceeds:  "That  by  reason  of 
the  location  of  the  Protection  quartz  lode 
mining  claim  and  the  protection  given  to 


the  said  ground  thereby  from  possible  ad- 
verse claimants,  the  said  Charles  Colbert, 
with  the  full  knowledge  and  consent  of  Wil- 
liam Burton,  and  pursuant  to  an  agreement 
by  and  between  the  defendant  Burton  and 
the  said  Colbert,  that  ail  proceedings  look- 
ing towards  the  procuring  of  the  patent  from 
the  United  States  government  should  be  for 
the  Joint  benefit  of  Colbert  and  Burton  and 

McKay,  on  the day  of  August,  1809, 

and  the day  of  May,  1903,  procured 

patents  from  the  United  States  government 
to  the  hereinafter  described  portions  of  the 
ground  Included  within  the  exterior  bound- 
aries of  the  Protection  claim;  the  patents 
being  procured  under  the  name  and  designa- 
tion of  the  'Emery  placer  claim,'  amended 
surveys  996  A  and  C.  The  portion  of  the 
said  Emery  placer  mmtioned  as  being  in- 
cluded within  the  exterior  boundaries  of 
the  Protection  claim,  and  for  which  Colbert 
procured  patent.  Is  descrll)ed  as  follows: 
Beginning  at  the  northwest  corner  of  the 
tract  herein  described,  which  is  also  cor- 
ner No.  1  of  survey  No.  996  A,  Emery  pla- 
cer," etc.  That  Colbert  In  procuring  patent 
acted  as  trustee  for  Burton  and  his  gran- 
tees and  successors.  The  Burtons  then  pro- 
ceed to  describe  the  portion  of  the  Emery 
placer  that  William  Burton  claims  to  own 
by  virtue  of  the  deed  from  Colbert  of  parts 
of  the  Protection  claim.  Their  answer  con- 
cludes with  tlie  allegation  that  Colbert,  since 
July  2,  1889,  had  no  Interest  In  the  ground 
owned  by  William  Burton  and  claimed  no 
interest  In  his  lifetime;  that  the  Colbert  es- 
tate "holds  the  legal  title  to  said  ground  In 
trust  for  the  use  and  benefit  of  the  defend- 
ants." They  pray  that  the  administrator  be 
declared  a  trustee,  and  be  required  by  the 
court  to  execute  a  deed  to  William  Burton 
for  the  land  claimed  by  him,  and  that  his 
title  thereto  be  forever  quieted  as  against 
the  Colbert  estate. 

The  defendant  Alex.  J.  McKay  claims  to  be 
the  owner,  by  deed  from  Burton,  of  a  certain 
portion  of  said  ground,  described  in  his  an- 
swer. The  defendant  Frank  Lawler  claims 
to  be  the  owner  of  what  may  be  called  the 
north  50  feet  of  the  00x200  feet  strip,  by 
conveyance  from  Burton.  The  defendants 
George  and  Annie  Duwe  claim  the  premises 
.50x(50  feet  In  dimension,  next  south  of  the 
Lawler  ground.  The  defendant  Cora  G. 
Stanley  claims  ownership  of  the  south  75 
feet  of  the  same  strip  of  ground.  They  all 
pra.v  that  the  estate  may  be  adjudged  to 
hold  the  legal  title  of  the  respective  pieces 
of  ground  in  trust  for  them;  also  that  their 
titles  may  be  quieted  as  against  the  estate, 
and  the  administrator  compelled  to  make 
conveyance  to  them  of  the  land  claimed  by 
each. 

By  his  reply  the  plaintiff  admits  what  he 
terms  the  pretended  location  of  the  Protec- 
tion claim,  but  alleges  that  it  was  not  valid, 
because  not  make  i.^sopd^fai^^^psr- 
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poae  of  securing  patent,  and  because  the 
KTOond  bad  previously  been  segregated  from 
the  public  domain  by  means  of  tbe  Emery 
placer  location;  denies  tbiit  Colbert  granted 
any  portion  of  the  ground  to  Burton,  but  ad- 
mits that  he  quitclaimed  tbat  part  described 
in  the  answers;  admits  the  mesne  conveyan- 
ces through  Burton  to  the  other  defendants; 
admits  that  defendants  are  In  possession  of 
a  portion  of  the  ground  in  controversy;  but 
denies  tbat  Colbert  placed  them  In  posses- 
sion. 

The  district  court  found  all  of  the  Issues 
in  favor  of  the  defendants  and  entered  a 
decree  in  their  favor.  The  court  found  as  a 
fact  tbat  the  Protection  claim  contained 
within  its  exterior  boimdarles  a  certain  de- 
8crll>ed  portion  of  tbe  Emery  placer,  sur- 
veys A  and  C.  The  court  concluded,  as  mat- 
ter of  law,  that  Colbert  In  his  lifetime  held 
tbe  title  to  the  premises  claimed  by  defend- 
ants as  trustee  and  that  they  are  entitled 
to  conveyances  therefor  from  the  plaintiff, 
as  administrator.  The  court  then  adjudged 
the  defendants  to  be  the  owners  and  en- 
titled to  the  possession  of  the  ground  claim- 
ed by  them,  respectively.  The  decree  con- 
cludes as  follows:  "It  Is  further  ordered,  ad- 
judged, and  decreed  that  tbe  claims  of  ptaln- 
tiflf  herein,  as  administrator  of  the  estate  of 
Charles  Colbert,  deceased,  to  said  tracts  of 
ground  so  adjudged  to  be  tbe  property  of 
William  Burton,  Alex.  J.  McKay,  Cora  G. 
Stanley,  Frank  Lawler,  John  Duwe,  and 
Annie  Duwe,  are  hereby  adjudged  and  de- 
creed to  be  Invalid  and  groundless,  and  the 
titles  of  the  said  WllUam  Burton,  Alexander 
J.  McKay,  Cora  G.  Stanley,  Frank  Lawler, 
John  Duwe,  and  Annie  Duwe,  and  their 
heirs  and  assigns  thereto,  are  hereby  adjudg- 
ed to  be  quieted  against  all  claims,  demands, 
or  pretensions  of  the  said  plalntlCF,  as  ad- 
ministrator of  the  estate  of  Charles  Col- 
bert, deceased;  and  said  plaintiff  Is  hereby 
perpetually  estopped  and  enjoined  from  set- 
ting up  any  claims  thereto  or  to  any  part 
thereof."  The  brief  of  appellant  sets  forth 
many  assignments  of  error  but  we  are  of 
opinion  that  when  the  case  Is  stripped  of 
some  of  the  irrelevant  matters  considered  by 
counsel  it  is  simple  of  consideration.  We 
adopt  the  views  of  respondents'  counsel  as  to 
tbe  real  questions  at  issue. 

It  is  contended  by  appellant  that  the  case 
necessarily  Involves  a  question  of  trustee- 
ship on  the  part  of  Colbert,  deceased.  We  do 
not  think  so.  We  eliminate  that  feature  en- 
tirely. The  question  of  estoppel  is  also  ar< 
gned  by  cotmsel.  We  do  not  deem  it  neces- 
sary to  consider  tbat  question  either.  What 
have  we  left?  Simply  this:  The  plaintiff 
claims  title  to  the  ground  in  controversy  by 
virtue  of  patents  to  the  Emery  placer  dated 
in  1899  and  1903,  and  asks  to  have  the  title 
of  the  estate  quieted  as  to  any  claims  of  de- 
fendants. Tbe  defendants  answer  that  prior 
to  1889,  and  subsequent  to  1881,  tbe  date  of 


location  of  the  Emery  placer,  to  wit,  (» 
July  2,  1889,  Colbert  conveyed  the  ground  in 
dispute  to  them  and  their  predecessors  in 
Interest  by  a  deed  of  grant,  describing  the 
same  as  a  part  of  the  Protection  quartz  lode 
mining  claim.  The  questions  to  be  solved 
are:  (1)  What  was  the  legal  effect  of  the 
deed  from  Colbert  to  Burton?  (2)  Can  the 
property,  attempted  to  be  described  therein, 
be  identified  so  as  to  make  the  deed  effec- 
tive? 

It  Is  argued  by  counsel  for  plaintiff  that  tbe 
affirmative  matter  in  the  answer  constitutes 
a  "claim  or  demand  against  the  estate  of 
a  deceased  person,"  and  tbat  therefore  none 
of  the  defendants  were  competent  to  testify 
as  to  any  matter  of  fact  occurring  before 
Colbert's  death.  As  we  view  the  case,  after 
discarding  all  questions  of  trusteeship  on  the 
part  of  Colbert,  it  is  simply  an  attempt  on 
the  part  of  the  plaintiff  to  break  down  those 
recitals  of  Colbert's  deed  to  Burton,  where- 
in he  says  that  he  has  thereby  "granted, 
bargained,  sold,  remised,  released,  conveyed, 
and  quitclahned"  to  Burton  certain  portions 
of  the  Protection  quartz  lode  mining  claim, 
by  showing  tbat  the  descriptions  in  said  deed 
are  so  indefinite  as  to  make  the  deed  Inop- 
erative. We  find  nothing  in  the  nature  of 
claims  or  demands  against  Colbert's  estate 
in  these  answers.  The  defendants  are  mere- 
ly protecting  themselves  against  the  claims 
and  demands  of  plaintiff.  It  may  be  that 
during  the  course  of  the  trial  defendants' 
counsel  took  a  position  at  times  inconsistent 
with  the  one  assumed  by  them  In  this  court, 
but  that  fact  alone  does  not  characterize  the 
nature  of  the  action.  The  pleadings  speak, 
and  the  party  prevailing  is  enUtied  to  sucb 
relief,  in  a  cause  of  this  nature,  as  his  proof 
warrants.  During  the  trial  of  causes  in  tbe 
district  courts,  both  Judge  and  counsel  are 
often  required  to  decide  most  Important  ques- 
tions without  adequate  opportunity  for  in- 
vestigation or  research.  As  the  testimony 
develops,  different  phases  of  the  controversy 
present  themselves,  and  it  is  matter  of  small 
wonder  that  occasionally  views  are  enter- 
tained or  expressed  that  are  afterwards 
changed  or  modified  by  later  developments. 
We  hold  that  these  defendants  are  not  seek- 
ing to  enforce  any  claim  or  demand  against 
the  Colbert  estate  and  that,  therefore,  they 
were  competent  witnesses.  This  conclusion 
disposes  of  all  the  other  questions  raised  by 
appellant  relative  to  this  branch  of  the  case. 

The  grant  deed  from  Colbert  to  Bnrton,  If 
it  conveyed  any  ground  at  all,  passed  Col- 
bert's after-acquired  title  therein.  Civ.  Code. 
S  1512.  A  fee-simple  tiUe  is  presumed  to  be 
intended  to  pass  by  a  grant  of  real  property, 
unless  it  appears  from  the  grant  that  a  les.**- 
er  estate  was  Intended.  Civ.  Code,  f  1511. 
We  have  no  doubt  of  the  correctness  of  the 
legal  proposition  that  in  deeding  away  a 
part  of  the  Protection  claim,  as  he  did,  Col- 
bert granted  his  interest  in  the  ground,  and 
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Ills  deed  conveyed  that  portion  of  the  Emery 
'l)lacer  that  was  wltblu  the  exterior  bound- 
nries  of  the  Protection  lode  claim,  If  the 
disputed  ground  can  be  Identified.  It  was 
imtuaterlal  by  what  name  he  designated  the 
property  in  the  deed.  Phlllpotts  v.  Blasdel, 
8  Xev.  61;  Weill  v.  Lucerne  Mining  Co., 
H  Nev.  200;  Shreve  v.  Copper  Bell  Mining 
Co.,  11  Mont.  309,  28  Pac.  315;  Wetzstein  y. 
I.«rgey,  27  Mont.  212,  70  Pac.  717.  In  the 
case  of  House  v.  Jackson,  24  Or.  89,  32  Pac 
1027,  the  Supreme  Court  of  Oregon  said: 
"The  object  and  purpose  of  a  description  of 
real  property  Is  to  mark  out  and  designate 
the  boundaries  of  a  portion  of  the  earth's 
surface,  and,  if  this  can  be  done  as  well  by 
one  name  as  another,  that  object  has  l)een 
fully  accomplished."  And  it  makes  no  dif- 
ference whether  the  Protection  location  was 
a  valid  one,  as  against  others,  or  not  The 
name  "Protection  lode  claim"  simply  iden- 
tifies the  property  that  Colbert  Intended  to 
convey,  and  he  is  presumed  to  have  intended, 
by  Ills  grant  deed,  to  pass  the  best  title  he 
had  in  the  ground,  by  virtue  of  section  1511 
of  the  Civil  Code,  supra. 

Plaintiff  contends  that  the  property  con- 
veyed by  Colbert  to  Burton  cannot  be  identi- 
fied as  any  part  of  the  Emery  placer  claim. 
The  main  portion  of  his  argument,  however, 
is  devoted  to  the  position  that  Burton  could 
not  be  a  witness  himself,  and  that  therefore, 
his  statement  to  the  witness  Barker,  who 
surveyed  tlie  disputed  ground,  as  to  where 
the  Initial  corner  of  the  Protection  was 
originally  located,  was  incompetent  testi- 
mony, without  which  the  attempted  survey 
was  of  no  value  as  evidence.  Our  decision 
that  the  defendants  were  competent  wit- 
nesses practically  disposes  of  this  contention. 
Burton  testified  that  he  and  Colbert  located 
the  Protection  claim,  and  that  he  knew 
where  the  comers  were.  He  says:  "I  showed 
Mr.  Barker  the  location  corners,  and  showed 
him  tlie  northwest  corner.  Colbert  showed 
me  the  corners  and  where  to  put  them  up, 
and  he  ought  to  know.  The  northwest  corner 
of  the  Protection  was  right  at  the  rear  of 
Alex.  McKay's  house.  That  post  was  there 
when  I  sold,  and  that  post  Is  there  yet  The 
fence  was  obliterated,  but  the  post  wns  there. 
It  is  In  the  rear  of  the  house,  right  on  a  line 
with  the  northeast  comer.  It  is  right  where 
It  should  be.  I  showed  Mr.  Barker  the 
stakes  last  year,  I  think."  Barker  testified: 
"Mr.  Burton  told  me  that  the  northwest 
comer  of  the  Protection  is  the  same  as  the 
northwest  comer  of  the  Emery  placer." 
Also:  "I  took  as  a  starting  point  to  make  the 
survey  the  northwest  corner  of  the  Emery 
jilacer,  and  I  assumed  that  that  was  the 
nortliwest  corner  of  tlie  Protection,  and  the 
surveys  were  based  upon  that  statement  of 
facts.  I  don't  see  what  right  I  would  have 
to  tell  one  of  the  original  locators  of  the 
claim  that  he  was  telling  an  untruth."  He 
then  testified,  from  a  map  prepared  by  him, 


as  to  the  location  and  dimensions  of  the  sev- 
eral pieces  of  ground  in  dispute,  within  the 
exterior  boundaries  of  the  Emery  placer  and 
also  of  the  Protection  lode  claim.  Lawler 
testified:  "He  [Colbert]  asked  me  if  I  had  a 
deed  from  McKay.  I  said,  Tes;'  and  he 
said  It  was  as  good  as  any  deed  that  could 
be  given  in  the  United  States.  He  said  I 
had  a  perfect  right."  Defendant  Alex.  J. 
McKay  testified:  "When  I  bought  that  In- 
terest in  the  Protection  lode  claim  from  Bur- 
ton, tlie  deed  was  given  in  the  presence  of 
Charles  Colbert  at  Mr.  Burton's  house,  where 
I  paid  the  money,  laid  the  money  on  the 
table,  and  Charles  Colbert  for  $100  I  gave 
Burton,  receipted  for  $50  that  he  paid  him  at 
that  time.  It  was  agreed  that  I  should 
pay  that  money,  and  pay  for  the  assessment 
work  for  two  years.  Mr.  Colbert  said  It  was 
all  right  and  he  seemed  very  anxious  for 
Burton  to  sell  me  that  ground  under  those 
conditions.  I  took  possession  of  the  ground. 
Mr.  Colbert  and  Mr.  Burt<H)  showed  me  the 
stakes,  measured  off  that  particular  part 
where  I  concluded  at  the  time  to  build  a 
house,  and  I  was  going  to  put  up  a  stable 
there,  me  and  another  man  that  was  In  the 
commission  business.  Mr.  Colbert  showed 
me  the  stakes,  and  measured  off  the  lot  that 
they  sold  me — measured  it  over  again.  Mr. 
Colbert  and  Mr.  Burton  measured  it  off,  and 
put  up  stakes  at  the  comer.  They  both  did 
that  I  know  what  particular  lot  this  was 
that  they  sold  me.  It  was  in  the  northwest 
corner  of  the  Protection  lode.  It  is  the  same 
lot  that  Mr.  Lawler  has  at  this  time,  in  the 
northwest  corner  of  the  Emery  placer.  I 
know  where  the  northwest  comer  of  the 
Protection  lode  claim  is,  and  know  where 
they  are  with  reference  to  each  other  on  the 
ground." 

These  declarations  of  CoIl)ert  were  admis- 
sible against  his  personal  representative. 
Stanley  v.  Green,  12  Cal.  148.  In  this  lat- 
ter case  Mr.  Justice  Field  said:  "The  law 
will  not  declare  the  instrument  void  for 
uncertainty  until  it  has  been  examined  with 
all  the  light  which  contemporaneous  facts 
may  furnish."  We  think  the  testimony  sufll- 
clent  to  Identify  the  ground  as  a  part  of  the 
Emery  placer  and  to  justify  the  court's  find- 
ings on  that  branch  of  the  case.  Where 
monuments  or  marks  called  for  In  a  deed  or 
grant  are  lost  or  otherwise  uncertain,  their 
location  may  be  proved  by  parol  evidence. 
5  Cvc.  9fil;  Cobb  v.  Cole,  44  Minn.  278.  46 
N.  W.  361;  Barrett  v.  Murphy,  140  Mass. 
133,  2  N.  E.  833;  Caspar  v.  Jamison,  120  Ind. 
m.  21  N.  E.  743:  McAlpine  v.  Reicheneker, 
27  Kan.  257;    Smiley  v.  Fries,  104  111.  416. 

We  are  of  opinion,  after  a  careful  ex- 
amination of  the  testimony,  that  it  was  suflS- 
clent  to  sustain  the  otiier  findings  of  the 
court  below.  The  solution  of  the  foregoing 
questions  incidentally  disposes  of  all  other 
points  raised  by  the  appellant 

The  decree  heretofore  entered  bj  the  dis- 
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trlct  court  of  Silver  Bow  connty,   and  the 
order   denying   appellant   a   new    trial,    are 
affirmed. 
Afflmied. 

BRAXTI.y,   C.   J.,   and  HOLLOW  AY,  J., 
eoueur. 


STATE  T.  PHILLIPS. 
(Supreme  Court  of  Montana.    Nov.  4,  1.907.) 

1.  Fai.se  Pretknses— Indictment— Elembntb 
or  Offense. 

Pen.  Code.  (  933.  provideB  that  evPry  per- 
son who  knowlriRly  and  dcsiRncflly.  by  falso  or 
fraudulent  rppresifntation?.  dpfrnuds  any  other 
person  of  money  or  property,  is  puniKhable,  etc. 
Held,  that  an  indictment  for  wuch  offeuHe  muMt 
allege  a  falsie  pretense  or  representation;  that 
It  was  to  defraud  some  person  or  corporation ; 
that  the  representation  wag  not  true ;  that  St 
was  believed  by  the  person;  that  he  was  de- 
frauded out  of  something  of  value  named,  and 
what  the  value  was. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23.  False  Pretenses,  }{  31-44.] 

2.  Same—Attempt. 

An  indictment  for  attempt  to  obtain  money 
by  false  pretenses,  in  violiuion  of  Pen.  Code. 
I  933,  need  not  allege  that  the  person  on  whom 
the  fraud  was  attempted  believed  the  represen- 
tation, or  that  the  fraud  was  completed. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  SS  38-41.] 

3.  Same— Xeoativino  Tbutu  of  Repbesbn- 

TATIOR. 

An  indictment  for  attempt  to  obtain  money 
by  false  pretenses,  alleging  that  defendant  fnlse- 
ly  pretended  to  P.  that  he  was  P.'s  brother, 
witereas  defendant  then  knew  that  snch  pretense 
was  false,  and  that  b.v  color  and  means  of  such 
false  pretense  defendant  knowingly,  etc.,  at- 
tempted to  obtain  from  P.  and  others  $100.  with 
intent  to  cheat  P.  and  others,  etc..  sufficiently 
negatived  the  tnith  of  the  representation  that 
defendant  was  P.'s  brother. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  i  371 

4.  Same— Atxeoatioss  of  Fraud. 

An  indictment  for  attempt  to  obtain  money 
by  false  pretenses  charging  that  defendant  will- 
fully, etc.,  falsely  pretended  to  P.  that  he  was 
his  brother,  etc.,  sufficiently  pleaded  the  ixNuable 
fraudulent  fact  under  the  rule  that  facts  con- 
stituting the  fraud  alleged,  as  distinguished  from 
the  legal  conclusion,  must  be  pleaded,  but  that 
only  the  ultimate  probative  facts  are  required. 

fEd.  Note. — For  cases  in  )x>int,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  §  37.] 

6.  Same. 

An  information  for  an  attempt  to  obtain 
money  by  false  i)reten»e»  alleged  that  defendant 
willfully,  etc.,  falsely  pretended  to  P.,  of  MasMa- 
chusetts,  and  to  J.,  manager  of  a  telegraph  ofiice 
in  Montana,  that  defendant  was  P.'s  brother, 
and  that  he  then  and  there  sent  a  telegram  ad- 
dressed to  P.,  representing  that  he  was  ill.  and 
requesting  money  to  enable  him  to  return  home 
with  intent  to  defraud  P.,  the  telegraph  opera- 
tor, the  telegraph  company,  and  P.'s  brother, 
who  was  actually  in  Montana,  of  such  sum  of 
money,  defendant  knowing  that  the  pretenses 
were  false,  and  having  made  the  same  with  in- 
tent to  cheat  and  defraud  P..  the  operator, 
telegraph  company,  and  P.'s  brotber.  Held,  that 
the  information  was  not  objectionable  for  fail- 
nre  to  contain  a  statement  of  facts  constituting 
the  ofTense  in  ordinarj'  and  concise  language,  so 
that  a  person  of  ordinary  common  understand- 
ing would  know  what  was  intended  as  required 


by  Pen.  Code.  §  1832,  and  that  it  also  alleged 
facts  with  sufficient  detail  to  comply  with  sec- 
tion 1834. 

fKd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2;{.  False  I'retenses,  H  31-^4.] 

C  Indictment  — Immateriai.  Allegations  — 

Pbe-iudice. 

That  an  indictment  contained  immaterial 
allegations  was  not  a  fatal  defect,  where  it 
appeared  that  they  could  not  have  prejiuliced  ac- 
oised  as  provided  by  Pen.  Code,  $$  1841'.  2.32(). 
2(50(!. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information.  Sii  311- 
315.] 

7.  Criminal  Law— Appeal— Refusal  op  In- 
STRfCTioNS— Review. 

Where,  on  appeal  from  a  conviction  for 
an  attempt  to  obtain  money  bj'  false  pretenses. 
the  evidence  ^vas  not  brought  up,  and  it  did 
not  appear  whether  the  defense  was  that  the 
representation  was  not  made  in  fact,  or  wheth- 
er the  defendant  claimed  that  the  representation 
was  the  reiult  of  an  honest  mistake,  error  was 
not  shown  in  the  court's  refusal  to  charge  that, 
if  defendant  made  the  representation  in  good 
faith,  believing  that  he  was  stating  the  fact,  he 
should  be  acquitted,  under  the  rule  that,  in  the 
absence  of  the  evidence,  instructions  will  not 
be  held  erroneous  unless  they  appear  to  be  so 
on  any  supposable  state  of  facts  which  might 
have  been  presented  by  the  evidence. 

riCd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  CHminal  Law,  8§  2940-204.).] 

8.  Same  —  Precaittionakt    iNSTRtrcrioNS  — 
Discretion. 

In  a  criminal  case,  whether  the  court 
should  give  the  jury  precautionary  instructions 
as  to_  the  duty  of  each  juror  not  to  yield  his 
conscientious  convictions  as  to  the  guilt  or 
innocenre  of  accused  to  the  will  of  the  majority, 
and  that  any  juror  having  a  reasonable  doubt 
as  to  defendant's  guilt  should  not  vote  for  a 
conviction  or  be  influenced  to  do  so  by  the  opin- 
ion of  the  majority,  was  within  the  trial  court's 
discretion. 

9.  Same— Requests  to  CnxROE. 

It  is  not  error  to  refuse  requests  submitted 
by  acenspd  which  are  sufficiently  covered  by  in- 
structions given. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  §  2011.] 

Brantly,  J.,  dissenting  in  pert. 

Api>eal  from  District  Court,  Gnllatlu  Coun- 
ty; W.  B.  C.  Stewart,  Judge. 

David  Phillips  was  convicted  of  an  at- 
tempt to  obtain  money  by  false  pretenses, 
and  lie  appeals.    Affirmed. 

J.  L.  Staats,  for  appellant  Albert  3.  Ga- 
len, Atty.  Gen.,  and  W.  H.  Poorman,  Asst 
Atty.  Uen.,  for  the  State. 

BRANTLY,  0.  J.  The  defendant,  charged 
by  Information  with  an  attempt  to  obtain 
money  by  false  pretense,  was  found  guilty. 
He  has  appealed  from  the  judgment  of  con- 
viction. He  alleges  that  he  was  prejudiced 
by  the  action  of  the  court  in  overruling  his 
demurrer  to  the  Information,  and  refusing 
to  submit  to  the  Jury  several  instructions  re- 
quested by  him.  The  charge  in  the  Informa- 
tion is  stated  as  foltows:  "That  on  or  about 
March  7,  1906,  at  the  county  of  Gallatin, 
state  of  Montana,  said  David  Phillips  then 
and  there  willfully,  unlawfully,  feloniously, 

and    deceitfully    falsely    pretended. 
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Charles  Phillips,  of  Xew  Bedford,  Massachu- 
setts, and  to  one  Mary  G.  Joues,  manager 
of  the  Western  Union  Telegraph  office,  of 
Bozemau,  Montana,  that  he,  the  said  David 
Pliilllps,  was  DaTld  Phillips,  a  brother  of 
said  Charles  Phillips  of  New  Bedford,  Mas- 
saeliusotts;  that  he,  the  said  David  Phillips, 
did  then  and  there,  and  thereupon,  send  a 
telegram  from  and  through  said  Western  Un- 
ion Telegraph  office  at  Bozeman,  )Iontana, 
addressed  to  the  said  Charles  Phillips,  which 
telegram  reads  in  words  and  figures  as  fol- 
lows, to  wit:  -Mar.  7,  1906.  Charles  Phillips, 
New  Bedford,  Mass.  Telegraph  me,  waiving 
identification,  hundred  dollars.  Sick.  Com- 
ing home.  Answer.  David  Phillips' — and 
did  then  and  there  and  thereby  attempt  and 
endeavor  to  milawfully  obtain  from  said 
Charles  Phillips,  Mary  G.  Jones,  David  Phil- 
lips of  Pony,  Montana,  Western  Union  Tele- 
graph Company,  and  others  money  in  the 
sum  of  one  hundred  dollars  ($100),  and  of 
the  value  of  one  hundred  dollars  ($100),  of 
the  personal  property  of  the  said  Charles 
Phillips,  with  intent  then  and  there  to  cheat 
and  defraud  the  said  Charles  Phillips,  Mary 
G.  Jones,  David  Phillips,  Western  Union  Tel- 
egraph Company,  and  others  out  of  the  said 
sum  of  money,  whereas,  said  David  Phil- 
lips then  knew  that  said  pretenses  were  false, 
and  that,  by  color  and  means  of  said  false 
pretenses,  said  David  Phillips  did  then  and 
there  knowingly,  designedly,  feloniously,  and 
unlawfully  attempt  to  obtain  from  said 
Charles  Phillips.  Mary  G.  Jones,  David  Phil- 
lips, Western  Union  Telegraph  Company,  and 
others  the  said  sum  of  $100  in  money,  of  the 
value  of  $100.  with  intent  to  cheat  and  de- 
fraud the  said  Charles  Phillips,  Mary  G. 
Jones,  David  Phillips.  Western  Union  Tele- 
graph Company,  and  others."  It  is  argued 
that  the  facts  stated  do  not  constitute  a  pub- 
lic offense.  In  that  there  is  no  averment  that 
the  pretense  or  representation  aiade  by  the 
defendant  was  not  true.  Evidently  the  rep- 
resentation which  the  pleader  Intended  to  al- 
lege as  the  means  by  which  the  fraud  was 
attempted  was  that  the  defendant  was  the 
brother  of  Charles  Phillips. 

In  Territory  v.  Underwood,  8  Mont.  131, 
19  Pac.  35)8,  an  indictment  for  obtaining  mon- 
ey under  false  pretenses,  found  under  a  sec- 
tion of  the  criminal  laws  of  the  territory 
(Comp.  St.  1887,  div.  4,  §  199),  which  is  sub- 
stantially the  same  as  section  933  of  the 
I'enal  Code,  it  was  pointed  out  that  it  was 
necessary  to  allege  (1)  a  false  pretense  or 
representation;  (2)  that  it  was  made  for 
the  puri>ose  of  defrauding  some  person  or 
corporation;  (3)  that  the  representation  was 
not  true;  (4)  that  it  was  believed  by  such 
person;  and  (5)  that  the  person  was  defraud- 
ed out  of  something  of  value,  naming  it 
and  Its  value.  In  this  case  the  offense  was 
not  complete.  The  charge  is  an  attempt  to 
commit  the  crime.  Hence  it  was  not  nec- 
essary to  allege  that  the  person  upon  whom 
the  fraud  was  attempted  believed  the  rei)- 


resentatlon.  for  It  Is  Immaterial  whether 
he  believed  it  or  not.  The  crime  of  at- 
tempting to  obtain  money  by  a  false  pre- 
tense Is  complete  whenever  the  false  repre- 
sentation is  madev  with  the  requisite  crim- 
inal intent,  under  such  circumstances  that, 
if  the  thing  of  value  had  been  obtained,  a 
deprivation  would  iiave  been  the  result  In 
charging  the  attempt,  therefore,  the  aver- 
ments of  belief  and  completion  of  the  fraud 
are  not  essential.  Otherwise  the  averments 
enumerated  are  essential.  Does  the  informa- 
tion here  by  fair  intendment  negative  the 
truth  of  the  representation  made  by  the  de- 
fendant that  he  was  the  brother  of  Charles 
Phillips?  The  language  is:  "Whereas  said 
David  Phillips  then  Jcnew  that  said  pre- 
tenses were  false."  By  fair  Intendment 
this  means  that  the  representation  was  false, 
and  that  the  defendant  knew  this  to  be  so. 
This  negation  is  aided  by  the  additional  ex- 
pression, "And  that  by  color  and  means  of 
said  false  pretenses,"  etc.  While  the  infor- 
mation Is  not  a  model  in  this  respect,  we 
think  the  traverse  is  sufficient  Again,  it 
is  argued  that  the  facts  cou.stituting  the  at- 
tempted fraud  are  not  stated  in  sufficient  de- 
tail. It  is  an  elementary  rule  that,  in  plead- 
ing fraud,  the  facts  constituting  U,  and  not 
the  legal  conclusion,  must  be  stated.  But 
this  does  not  reijuire  all  of  the  facts  to  be 
set  forth  in  detail,  but  only  the  ultimate 
probative  facts.  It  is  sulficlent  if  the  alle- 
gation be  such  as  that  a  denial  of  It  will 
present  an  issue  as  to  its  truth  and  require 
proof  to  establish  it.  Eliminating  the  aver- 
ments touching  the  sending  of  the  telegram, 
the  charge  Is  that  the  defendant  willfully, 
etc.,  falsely  pretended  to  Charles  Phillips 
that  he  was  his  brother,  etc.  This  alleges 
an  issuiible  fact,  and  is  sufficient  even 
though  it  be  assumed  that  the  pleader  in- 
tended to  allege  that  the  represputations 
were  made  by  means  of  the  telegram,  but 
failed  to  use  appropriate  terms. 

It  is  said  that  the  information  does  not 
substantially  conform  to  the  requirements 
of  section  1832  of  the  Penal  Code,  for  that 
it  does  not  contain  a  statement  of  facts 
constituting  the  offense.  In  ordinary  and  con- 
cise language,  so  as  to  enable  a  person  of 
common  understanding  to  know  what  is  In- 
tended. What  has  already  been  said  la 
sufficient  to  dispose  of  this  contention.  It 
is  true  that  it  is  alleged  that  the  representa- 
tion was  made  to  both  Charles  Phillips  and 
Mary  G.  Joues.  It  is  also  alleged  that  the 
pun)o.se  was  to  defraud  both  of  these  per- 
sons, and  also  I>avid  Phillips,  of  Pony, 
Mont,  the  Western  Union  Telegraph  Com- 
pany, and  others.  The  purpose  of  the  stat- 
ute is  to  require  such  a  stitement  of  the 
charge  that  the  defendant  may  know  what 
he  has  to  meet  and  so  be  able  to  prepare 
his  defense.  The  information  notified  him  of 
the  fact  that  he  had  made  a  false  repre- 
sentation to  both  the  first  named  persons, 
with  intent  to  defraud  them,  as  well  as  the 
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others  named  aud  unnamed.  It  could  do  liim 
no  harm  if  the  charge  wag  not  sufficiently 
specific  to  enable  the  state  to  offer  proof  of 
the  averments  as  to  the  other  persons.  It 
was  clear  that  lie  must  meet  the  one  charge 
a$  to  Charles  Phillips.  It  is  suHlcleutly  di- 
rect and  certain  as  to  this  speclHc  charge 
It  also  sets  forth  the  particular  circumstan- 
ces with  sufficient  detail  to  meet  the  rcquire- 
ments  of  section  1834  of  the  I'eual  Code.  As 
before  remarked,  the  information  is  cer- 
tainly not  a  model.  It  is  defective  in  form, 
and  contains  many  averments  that  are  im- 
material; but  these  objections  are  not  fatal, 
since  it  is  apparent  that  they  could  not  preju- 
dice the  defendant.  Pen.  Code.  {$  1842, 
200(».  2320. 

Coimsel  requested  that  the  court  instruct 
the  jury  that  if  they  believe  that  the  defend- 
ant sent  the  telegram  set  out  in  the  informa- 
tion in  good  faith,  believing  that  he  had  a 
brother  by  the  name  of  Charles  Phillips  re- 
siding at  Xew  Bedford,  Mass.,  they  should 
acquit  him.  The  court  denied  the  request 
It  is  said  that  this  was  error.  Under  a  sup- 
posed condition  presented  by  the  evidence, 
this  instruction  would  have  been  proper  and 
should  have  been  given,  for  under  this  con- 
dition of  facts  the  criminal  intent  would 
have  been  -wanting;  but  since  the  evidence  is 
not  liefore  us,  we  are  not  able  to  say  that 
the  condition  presented  by  It  rendered  such 
an  instruction  necessary.  We  cannot  say 
whether  the  defense  was  that  the  represen- 
tation was  not  In  fact  made,  or  whether  it 
proceeded  upon  the  theory  that  it  was  the 
result  of  an  honest  mistalte.  In  the  former 
case  such  an  instruction  would  not  have 
l)een  api>llcable.  Therefore,  imder  the  rule 
reiK>at(Hlly  recognized  by  this  court  that,  in 
the  absence  of  the  evidence,  instructions  may 
not  l>e  held  erroneous  unless  they  appear  to 
be  so  upon  any  supposable  state  of  facts 
which  might  have  been  presented  by  the  evi- 
dence, we  may  not  say  that  the  refusal  of 
this  instruction  was  error.  State  v.  Gnwith, 
19  Mont.  48.  47  Pac.  207;  State  v.  Gill,  21 
Moat.  151,  .'3  Pac.  1S4;  State  v.  Mason,  24 
Mont.  340.  61  Pac.  861;  State  v.  Kremer,  34 
Mont  0,  85  Pac.  736.  The  court  refused  the 
request  of  the  defendant  to  give  the  follow- 
ing instructions:  "(a)  If  after  consideration 
of  the  whole  case,  any  juror  should  entertain 
a  reasonable  doubt  of  the  guilt  of  tlie  defend- 
ant, it  is  the  duty  of  such  Juror  entertaining 
such  donl>t  not  to  vote  for  a  verdict  of  guil- 
ty, nor  to  be  influenced  in  so  voting,  for  the 
single  reason  that  a  majority  of  the  jury 
should  lie  in  favor  of  a  verdict  of  guilty,  (b) 
You  are  lnstni<tod  that  your  verdict  must  be 
nnaninions.  and  tliat  each  juror  should  de- 
cide for  himself  upon  his  oatli.  from  the  law 
as  given  you  by  the  court  and  tlie  evidence 
in  the  case,  as  to  what  his  verdict  should  be. 
Xo  juror  should  yield  his  deliberate,  con- 
scientious convictions  as  to  the  guilt  or  In- 
nocence of  the  defendant  either  at  the  In- 
«tance  of  the  majority  of  the  jury  for  the 


sake  of  unanimity,  or  to  prevent  a  mistrial; 
but  you  are  further  instructed  that  nothing 
in  this  instruction  is  to  be  taken  to  mean 
that  you  shall  not  fully  and  fairly  discuss 
among  yourselves  all  the  evidence  and  facts 
surrounding   the  case,   as   disclosed  by   the 
evidence,  or  that  any  of  your  number  shall 
not  he  open  to  conviction  by  fair,  honest  ar- 
gument, by  any  meml>er  or  members  of  the 
jury,  founded  upon  the  evidence  produced  at 
the  trial  and  the  law  as  given  you  by  the 
court."    It  is  argued  that  this  was  prejudi- 
cial error.    The  necessity  of  giving  such  a 
precautionary  instruction  was  considered  by 
this  court  in  State  v.  Hurst  23  Mont  484, 
5!>  Pac.  911.    It  was  there  held  that  it  was 
discretionary  with  tlie  trial  court  under  the 
circumstances  of  the  particular  case,  wheth- 
er such  an  instruction  should  he  given.    This 
was  approved  and  followed  in  State  v.  How- 
ell, 20  Mont  3,  06  Pac.  29L    Some  courts  hold 
that  the  jury  should  be  so  cautioned  when- 
ever requested  by  the  defendant  and  that  a 
refusal  to  do  so  is  prejudicial  error.    This 
is  apparently  the  rule  in  California,  People 
V.  Dole.  122  Cal.  486,  ,55  Pac.  581,  68  Am.  St 
Rep.  50.    It  has  been  declared  to  be  the  rule 
by  the  courts  of  Kansas  and  Indiana.    State 
V.  Witt  34  Kan.  488,  8  Pac.  769;    Castle  v. 
State,  75  lud.  146.     In  Iowa  it  is  held  that 
the  usual  mode  of  instructing  Ig  sufficient, 
since  the  jurors  may  be  presumed  to  know 
their   duty   and   act  accordingly.    State   v. 
Hamilton,  67  Iowa,  506,  11  N.  W.  5.    Upon 
furtlier  consideration  of  the  subject,  we  are 
of  the  opinion  that  the  rule  announced  in 
State  V.  Hurst  and  State  v.  Howell  is  the 
better  one.    The  instructions  requested  de- 
clare the  law  correctly.    Of  course,  it  is  the 
duty  of  each  juror  to  decide  for  himself,  and 
not  to  yield  to  a  majority,  and  agree  to  a 
verdict  of  guilty,  so  long  as  he  entertains  a 
reasonable  doubt;    but  if  there  is  any  one 
thing   which  the  average  American   citizen 
understands,  it  is  that  he  has  a  right  to  his 
own  opinion,  and  that  he  may  disagree  with 
his  fellows.    He  fully  understands  that  it 
is  his  duty,  as  well  as  his  right,  to  be  gov- 
erned by  his  own  convictions  under  his  oath. 
He  understands,  also,  that  a  verdict  is  the 
result  of  the  concurrence  of  individuai  judg- 
ments, and  that  he  should  not  set  aside  and 
disregard  the  dictates  of  his  own  conscience 
simply   because   they   do  not  coincide   with 
those  of  bis  associates.    Further,  when  the 
Jurors  are  sworn,  they  are  sworn  individual- 
ly, and  not  collectively,  each  one  promising 
on  his  oath  that  he  will  a  true  verdict  ren- 
der according  to  the  evidence.    Again,   the 
instructions  are  addressed  to  the  jurors  In- 
dividually, as  well  as  collectively.     Such  be- 
ing the  case,  there  can  be  no  presumption 
that  each  individual  juror  will  not  under- 
stand that  he  has  his  own  duty  to  perform, 
without  regard  to  what  may  be  the  convic- 
tions of  otiiers.    The  danger  that  some  weak 
Juror  may  yield  to  the  majority  is  thu-s  min- 
imized.   Finally,  the  defendant  faKsra&t:^fy 
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himself  that  tbe  verdict  Is  the  venllct  of 
each  Juror  by  calling  for  a  poll;  but  even 
then,  If  any  Juror  has  been  weak  enough  to 
surrender  bis  judgment  to  the  majority,  he 
will  answer  In  conformity  with  his  vote  In 
the  Jury  room.  After  all,  since  a  verdict 
cannot  be  impeached  by  the  affidavits  of  the 
jurors,  except  when  it  is  the  result  of  chance 
or  other  like  means,  there  is  no  way  of  as- 
certaining whether  the  instruction  has  prov- 
ed effective.  It  is  better  to  leave  the  whole 
matter  to  the  discretion  of  tbe  trial  Judge, 
who  sees  the  individual  jurors,  and  can 
judge  of  their  respective  capacities.  In  any 
event.  It  Is  going  too  far  to  adopt  a  rule 
which  Implies  that,  if  the  defendant  sees  Qt 
In  bis  discretion  to  request  such  an  instruc- 
tion, it  must  be  given  or  the  verdict  cannot 
stand. 

Two  other  requests  for  special  instructions 
were  refused.  We  doubt  if  one  of  these  In- 
structions has  been  correctly  copied  In  the 
record.  If  so,  one  sentence  In  It  is  unin- 
telligible. However  this  may  be,  both  In- 
structions are  sufficiently  covered  by  the  In- 
structions given.  Consequently  the  refusal 
to  give  them  was  not  error. 

Finally,  It  Is  contended  that  the  verdict  Is 
not  sufficiently  definite,  and  that  the  court 
erred  in  rendering  Judgment  upon  It  We 
think  there  Is  no  merit  in  these  contentions. 

In  the  foregoing  opinion,  I  have  written  the 
views  of  my  associates  upon  the  question 
presented  by  the  demurrer.  I  do  not  concur 
In  the  conclusion  stated  on  this  branch  of 
the  case.  I  think  the  averments  are  so  In- 
definite and  uncertain  that  they  do  not  meet 
the  requirements  of  tbe  statute  (Pen.  Code, 
I  1832),  that  the  statement  of  facts  constitut- 
ing the  offense  must  be  made  In  such  a  man- 
ner as  to  enable  a  person  of  common  under- 
standing to  know  what  Is  intended.  I  do 
not  think  It  can  be  understood  from  them 
with  any  degree  of  certainty  exactly  what 
the  pleader  meant;  whether  be  meant  to 
charge  that  the  representation  made  to 
Charles  Phillips,  of  New  Bedford,  Mass., 
was  made  verbally  or  in  writing,  other 
than  the  telegram,  directly,  or  whether  It 
was  made  by  means  of  the  telegram  alone, 
Mary  O.  Jones  being  tbe  intermediary  only. 
While  it  is  not  necessary  to  allege  the  means 
by  which  the  representation  Is  made,  yet  tbe 
allegations  as  a  whole  are  so  framed  as  to 
leave  the  defendant  to  guess  as  to  what  the 
state  expected  to  prove  In  this  connection. 
Further,  they  lack  directness  and  certainty 
In  setting  forth  the  particular  circumstances 
of  the  offense  charged.  Pen.  Code,  i  1834. 
Taking  them  all  together,  they  fairly  permit 
the  Inference  that  the  pleader  intended  to 
allege  that  the  defendant  knowing  that 
Charles  Phillips,  of  New  Bedford,  Mass., 
bad  a  brother  residing  In  Montana  named 
David  Phillips,  represented  to  Charles  Phil- 
lips that  he,  the  defendant  was  such  brother, 
that  he  was  ill  and  needed  aid  in  order 
that  he  might  return  home  to  Massachusetts, 


whereas.  In  fact  "nch  representation  was 
false  and  known  to  the  defendant  to  be  so 
when  It  was  made.  That  these  were  the 
particular  circumstances  of  the  offense  Is  In- 
ferable from  the  fact  that  Charles  Phillips 
was  In  Massachusetts  and  tbe  defendant  In 
Montana,  else  the  telegraph  would  not  have 
been  resorted  to.  If  such  were  the  case,  the 
facts  constituting  the  attempted  fraud  are 
not  sufficiently  alleged.  In  these  respects  I 
think  the  Information  Insufficient  In  tbe 
other  conclusions  stated  In  the  opinion  I 
concur. 
Affirmed. 

HOLLOW  AT  and  SMITH.  J3.,  concur. 


(36  Mont  lot) 
STATE  V.  PETERSON. 
(Snpreme  Court  of  Montana.     Nov.  4,  1907.) 

1.  Labcent— Taking— FKLONiotrs  Iimni. 

It  is  insufficient  to  coustitute  grand  lar- 
ceny tliat  the  tailing  was  without  color  of  right 
or  autliority,  but  it  must  also  have  been  with 
a   felonious   intent. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  {§  3-10,  50-52.] 

2.  Cbiminal  Law— Tbiai/— Instbuotionb— In- 

STRUCTIONS    CUBIKO    EBBOB. 

Error,  in  an  instruction  on  a  trial  for 
gmnd  larceny,  in  that  it  charged  that  it  was 
sufficient  to  show  that  defendant  took  the  prop- 
erty without  color  of  right  or  authority ;  woere- 
as,  it  should  have  charged  that  the  taking  mast 
have  been  with  felonious  intent — was  not  cured 
by  charging  that  the  taking  must  have  been 
with  intent  to  steal. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {{  1992-1995.] 

Appeal  from  District  C^nrt  Flathead 
County;    J.  'E.  Erickson,  Judge. 

Joiin  W.  Peterson  was  convicted  of  grand 
larceny,  and  from  the  judgment  and  an  or- 
der denying  a  new  trial  he  appeals.  Re- 
versed and  remanded  for  a  new  trial. 

Thomas  D.  Long,  for  appellant.  Albert  J. 
Oalen,  Atty.  Gen.,  and  Dan  Xancey,  Asst 
Atty.  Gen.,  for  the  State. 

HOLLOWAT,  J.  John  W.  Peterson  was 
convicted  of  the  crime  of  grand  larceny  and 
sentenced  to  Imprisonment  In  tbe  peniten- 
tiary for  a  term  of  10  years.  From  the  Judg- 
ment and  an  order  denying  him  a  new  trial, 
be  has  appealed. 

Numerous  specifications  of  error  are  mada 
in  appellant's  brief,  but  it  will  be  necessary 
to  notice  but  a  few  of  them.  For  a  defini- 
tion of  "larceny,"  the  trial  court  In  instruc- 
tion No.  3,  gave  section  880  of  the  Penal 
Code,  and,  for  a  definition  of  "grand  lar- 
ceny," undertoook  to  give  section  883  of  tbe 
same  Code,  as  amended  by  on  act  of  Feb- 
ruary 23,  1897  (lAwB  1897,  p.  247).  In  in- 
struction No.  11,  the  court  said :  "So,  in  this 
case.  In  order  to  find  the  defendant  guilty, 
you  must  find  that  be  appropriated  the  prop- 
erty mentioned  in  the  information  with- 
out color  of  right  or  authority,  and  with  In- 
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tent  to  steal  the  same."  In  Instruction  Ko. 
6,  the  court  told  the  Jury  that,  "In  every 
crime  or  public  offense,  there  must  exist 
a  union  or  Joint  operation  of  act  and  Intent, 
or  criminal  negligence."  Appellant  now  con- 
tends that  the  court  erred  in  failing  to  tell 
the  Jury  that  the  Intent  mentioned  in  in- 
struction No.  6  must  be  a  criminal  intent, 
and,  in  No.  11  above,  left  the  jury  free  to 
find  the  defendant  guilty  of  grand  larceny, 
even  though  he  committed  a  naked  tres- 
pass. It  is  said  that  nowhere  In  the  entire 
charge  was  the  jury  instructed  that  the  de- 
fendant must  have  committed  the  acts  char- 
ged against  him  with  a  felonious  intent 
So  far  as  instructions  3  and  6  are  concerned. 
It  must  be  conceded  that  they  are  insuflS- 
clent  for  that  purpose ;  but  on  behalf  of  the 
state  It  is  claimed  that,  taken  In  connection 
with  No.  11  above,  these  instructions  suffi- 
ciently cover  the  subject  of  criminal  Intent. 
It  is  said  that,  if  the  defendant  appropriated 
the  property  ($7,000)  belonging  to  the  Bank  of 
Somers,  without  color  of  right  or  authority, 
and  with  the  Intent  to  steal  the  same,  he  Is 
guilty  of  grand  larceny.  In  State  v.  Rech- 
nltz,  20  Mont.  488,  52  Pac.  204,  this  court 
referred  with  approval  to  the  opinion  in  the 
case  of  McCourt  v.  People,  64  N.  Y.  583, 
wherein  it  is  said:  "Every  taking  by  one 
person  of  the  personal  property  of  another, 
without  his  consent,  is  not  larceny ;  and  this, 
although  It  was  taken  without  right,  or  claim 
of  right,  and  for  the  purpose  of  appropriating 
it  to  the  use  of  the  taker.  Superadded  to 
this,  there  must  have  been  a  felonious  Intent, 
for  without  it  there  was  no  crime.  It  would, 
in  the  absence  of  such  an  Intent,  be  a  bare 
trespass,  which,  however  aggravated,  would 
not  be  crime.  It  is  the  criminal  mind  and 
purpose  going  with  the  act  which  distinguish- 
es a  criminal  trespass  from  a  mere  civil  in- 
Jury.  1  Hale's  P.  C.  509."  Under  this  doc- 
trine, which  Is  generally  accepted,  it  was  er- 
ror for  the  court  to  charge  that  it  was  suffi- 
cient to  show  that  the  defendant  appropriat- 
ed the  property  without  color  of  right  or  au- 
thority. 2  Clark  &  Marshall  on  Law  of 
Grimes,  iS  326-328. 

Do  the  words  "and  with  intent  to  steal  the 
same"  cure  the  defect?  We  think  not.  In 
State  V.  Sk>an,  35  Mont  367,  89  Pac.  829,  the 
trial  court  in  instruction  No.  14,  said:  "It 
devolves  upon  the  prosecution  in  this  case 
to  prove,  as  an  Independent  fact,  beyond  a 
reasonable  doubt  that  the  property  alleged 
In  the  information  was  taken  and  carried 
away  from  the  possession  of  the  owner  by 
the  defendant  with  an  Intent  then  and  there 
to  steal  the  same."  Commenting  upon  this 
instruction  and  another  giving  a  definition  of 
"grand  larceny,"  which  comprised  the  sub- 
stance of  section  880  of  the  Penal  Code,  and 
section  883,  as  amended,  above,  this  court 
said:  "This  definition  does  not  include  the 
element  of  felonious  or  criminal  intent  nor 
Is  it  aided  in  this  respect  by  appropriate 


language  expressive  of  this  idea  In  other 
parts  of  the  charge.  It  Is  true  the  words 
'larceny'  and  'steal'  are  Iwth  used  in  para- 
graphs 13  and  14  of  the  charge,  and  else- 
where, but  it  Is  apparent  that  they  are  used 
synonymously,  and,  since  they  are  referable 
for  the  sense  in  which  they  were  used  to  the 
court's  definition  of  the  term  'larceny,*  they 
could  not  have  been  understood  by  the  jury 
as  having  any  broader  import  than  is  given 
to  the  term  'larceny'  la  the  definition." 
These  cases  are  determinative  of  the  con- 
tention that  the  trial  court  erred  in  author- 
izing the  Jury  to  find  the  defendant  guilty  of 
grand  larceny  without  an  Instruction  that 
proof  of  a  felonious  Intent  was  necessary. 
That  It  is  Incumbent  upon  the  trial  court  to 
Instruct  the  Jury,  in  a  grand  larceny  case, 
that  the  taking  or  appropriation  must  have 
been  done  with  a  felonious  intent  on  the 
part  of  the  defendant  was  distinctly  called 
to  the  attention  of  the  bench  and  bar  of  this 
state  nearly  10  years  ago,  in  State  v.  Rech- 
nitz,  above,  and  by  this  time  it  ought  to  be 
understood  that  a  failure  on  the  part  of  the 
trial  court  to  do  so  will  work  a  reversal  of  a 
judgment  of  conviction  In  such  a  case,  as  It 
did  in  State  v.  Rechnltz,  State  v.  Sloan,  State 
V.  Alien,  34  Mont  403,  87  Pac.  177,  and  State 
V.  McLeod,  35  Mont  372,  88  Pac.  831. 

The  definition  of  "grand  larceny,"  given  in 
this  Instance,  Is  not  correct  Section  883, 
above,  as  amended,  is  not  correctly  copied. 

We  have  not  deemed  it  necessary  to  ex- 
amine the  testimony;  but.  In  any  event  we 
doubt  the  propriety  of  giving  an  Instruction 
In  the  language  of  No.  18,  given  in  this  case. 

For  the  reasons  stated,  the  Judgment  and 
order  are  reversed,  and  the  cause  Is  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

BRANTLT,  0.  J.,  and  SMITH,  J.,  concur. 


VAN  TUTIi  et  al.  t.  MORROW. 

(Supreme  C!ourt  of  Kansas.    Oct  5,  1907.    Re- 
hearing  Denied   Nov.   15,   1907.) 

1.  Wbit  of  Ebkor— Time— Laches. 

Where  a  petition  in  error  wa^s  not  filed 
until  more  than  a  year  after  the  demurrer  to 
the  evidence  complained  of  was  sustained,  it 
was  too  late. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  $  1888.] 

2.  Same— MoTiow  yoB  New   Tbia^— Making 
Case. 

No  motion  for  a  new  trial  being  necessary 
to  a  review  of  a  ruling  sustaining  a  demurrer 
to  the  evidence,  the  iiimg  of  sucll  motion  did 
not  extend  the  time  for  making  and  serving  a 
case  or  applying  for  an  extension  of  tlie  tmie 
allowed  by  the  statute. 

[Ed.  Note. — For  cas"s  in  point  see  C^ent.  Dig. 
vol.  3,  Appeal  and  Error,  §S  2501-2003.] 

Error  from  District  Court,  Cherokee  Coun- 
ty;   W.  B.  Glasse,  Judge. 

Action  by  Lulu  M.  Van  Tuyl  and  another 
against  F.  3.  Morrow.    From  a  Judgment  for 
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defendant,  plaintiffs  bring  error.    On  motion 
to  dismiss.    Sustained. 

Sprottl  &  Van  Tuyl,  for  plaintiffs  In  error. 
Sapp  &  Wilson  and  Samuel  H.  Smith,  for 
defendant  in  error. 

'PER  CURIAM.  The  error  complained  of 
in  this  case  is  that  the  court  sustained  a 
demurrer  to  the  evidence.  The  petition  in 
error  was  not  filed  until  more  than  one  year 
after  the  demurrer  was  sustained,  and  it  is 
therefore  too  late  in  that  proceeding  to  re- 
view the  alleged  error.  White  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.  (Kan.)  88  Pac.  54 ;  Corum 
V.  Hubbard,  C9  Kan.  (i08,  77  Pac.  530;  Milling 
Co.  V.  Buoy,  71  Kan.  293,  80  Pac.  591 ;  M., 
K.  &  T.  Ry.  Co.  V.  JIurphy  (Kan.)  90  Pac. 
290. 

No  motion  for  a  new  trial  was  necessary, 
and  the  filing  of  such  motion  did  not  have  the 
effect  to  extend  the  time  for  making  and 
serving  a  case  or  aiiplying  for  an  extension 
of  the  time  allowed  by  the  statute.  White  v. 
Railway  Co.,  supra ;  Wagner  v.  Railway  Co., 
73  Kan.  283,  85  Pac.  299. 

The  motion  to  dismiss  must  therefore  be 
sustained. 


STATE  V.  HIBBARD. 
(Supreme  Court  of  Kansas.    Oct.  5,  1907.    Re- 
hearing Denied  Xov.  15,  1907.) 

1.  Criminal  Law— Tbial— Reception  of  Evi- 
dence—Electio  N . 

Where,  in  a  criminal  prosecution  based  up- 
on an  information  containing  but  one  count,  tlie 
evidence  shows  several  nets  committed  by  the  de- 
fendant, any  one  of  which  might  be  the  basis  of 
a  conviction,  and  the  state,  being  required  to 
elect  between  them,  dcsipnates  a  particular 
transaction  as  that  upon  which  it  will  rely  for 
that  purpose,  a  defendant,  who  at  a  subsequent 
trial  files  a  motion  to  require  anotlier  such  elec- 
tion, cannot  complain  tliat  in  pursuance  of  the 
order  of  the  court  sustaining  such  motion  the 
prosecutor  elects  to  stand  upon  a  different  of- 
fense from  that  first  indicated. 

'[Ed.  Note. — For  cases  in  point,  see  Ont.  Dig. 
vol.  14,  Criminal  Law,  S  1582.] 

2.  Same— Change  of  Venue, 

Where  a  change  of  venue  is  ordered  in  a 
criminal  case,  the  jurisdiction  of  the  court  to 
which  the  action  is  sent  for  trial  does  not  de- 
pend upon  the  transmission  of  a  complete  tran- 
script of  the  record.  Any  failure  of  the  clerk 
to  comply  fully  with  the  statute  in  that  regard 
can  be  corrected  upon  order  of  such  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  200.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Labette  Coun- 
ty; Thos.  J.  Flannelly,  Judge. 

Martin  Hibbard  was  convicted  of  crime, 
and  appeals.    Aflirmed. 

S.  C.  Westcott  and  Ei  E.  Sapp,  for  appel- 
lant P.  S.  Jackson,  Atty.  Gen.,  E.  L.  Bur- 
ton, and  Al.  F.  Williams,  for  the  State. 

MASON,  J.  Martin  Hibbard  was  prosecut- 
ed upon  an  Information  In  one  count  charg- 
ing him  with  the  offense  of  "statutory"  rape; 


that  Is,  with  carnally  knowing  a  female  un- 
der the  age  of  18  years.  At  a  first  trial, 
the  jury  disagreed  and  were  discharged.  A 
second  trial  resulted  In  a  verdict  of  guilty, 
which,  however,  was  set  aside.  A  cliange  of 
venue  was  then  ordered,  and  the  case  was 
sent  to  another  county.  There  a  conviction 
was  had,  from  which  the  defendant  appeals. 
In  each  of  the  three  trials,  the  complain- 
ing witness  testified  that  the  defendant  had 
had  sexual  intercourse  with  her  upon  several 
occasions  at  intervals  of  a  few  months,  and 
each  time,  upon  the  conclusion  of  the  state's 
evidence  in  chief,  the  defendant  moved  that 
it  be  required  to  elect  upon  which  of  these 
acts  it  would  rely  for  a  conviction.  In  each 
instance  the  motion  was  granted.  At  the 
first  trial,  the  prosecutor  elected  to  rely 
upon  a  transaction  described  as  having  oc- 
curred in  August,  1003,  but  at  the  second 
trial,  and  also  at  the  final  trial,  he  designat- 
ed one  said  to  have  taken  place  a  week 
after  Easter  in  the  same  year.  Upon  these 
facts  the  defendant  bases  the  claims  of  er- 
ror upon  which  he  most  strongly  insists.  He 
contends  that  the  state  should  not  have  been 
permitted  to  introduce  evidence  of  several 
acts  of  sexual  Intercourse  with  the  purpose 
of  determining  later  upon  which  to  rely  as 
constituting  the  very  offense  charged,  and 
that,  at  all  events,  when  such  an  election 
was  once  made,  it  held  good  throughout  all 
subsequent  proceedings  In  the  case  and  could 
not  be  changed  at  a  later  trial.  In  State  v. 
Stevens,  50  Kan.  720.  44  Pac.  992,  It  is  said 
that  It  Is  only  in  misdemeanors  that  the 
state  may  prove  several  different  offenses 
under  a  single  charge  and  then  elect  upon 
which  It  will  ask  a  verdict.  The  practice 
with  respect  to  electing  between  several  of- 
fenses shown  by  the  evidence  varies  In  differ- 
ent Jurisdictions,  and  sometimes  is  made  to 
depend  upon  whether  a  felony  or  misdemean- 
or is  charged,  but  the  precise  distinction  re- 
ferred to  in  the  Stevens  Case  seems  not  to 
be  recognized  elsewhere.  In  Illinois,  in  pros- 
ecutions for  a  misdemeanor,  it  Is  within  the 
discretion  of  the  court  to  refuse  to  require 
an  election,  while,  where  a  felony  is  charjred, 
the  defendant  has  an  absolute  riglit  to  re- 
quire it.  Goodhue  v.  People,  94  111.  37.  In 
Missouri,  the  practice  is  confined  to  felony 
prosecutions,  and  does  not  exist  where  only 
a  misdemeanor  is  charged.  State  v.  Heinze, 
45  Mo.  App.  403,  408-411,  Cases  where  the 
principle  has  been  applied  in  both  classes  of 
offenses  are  collected  in  22  CTyc.  407;  a  num- 
ber of  them  t>elng  prosecutions  for  rape.  A 
more  recent  case  of  that  kind  is  Jamison  t. 
State  (Tenn.)  94  S.  W.  6TO.  It  is  true  that 
It  has  been  held  that,  regardless  of  the  char- 
acter of  the  offense,  whenever  the  prosecu- 
tion has  indicated  a  particular  act  as  that 
described  In  the  information  or  indictment, 
either  by  a  formal  election,  or  otherwise,  the 
situation  becomes  the  same  as  though  the 
pleading  had  been  amended  so  as  to  apply 
to  this  act  alone,  and  thereafter  no  convio 
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tlon  can  be  had  thereon,  even  at  a  subsequent 
trial,  based  upon  any  other  transaction. 
Flam  V.  State,  26  Ala.  48;  People  v.  Jen- 
uess,  5  Mich.  303.  But  In  this  state  the 
election  In  the  case  of  misdemeanors  Is  re- 
garded as  only  a  step  in  the  trial,  and  Its 
effect  ceases  upon  the  talcing  of  an  appeal 
(State  V.  Coulter,  40  Kan.  87,  19  Pac.  368)  or 
the  granting  of  a  new  trial  (State  t.  Peak, 
9  Kan.  App.  436,  58  Pac.  1034).  Logically, 
there  seems  no  ground  for  applying  a  differ- 
ent rule  in  prosecutions  for  a  felony.  But, 
howerer  that  may  be,  in  any  riew  the  de- 
fendant, Hlbbard,  has  no  Just  ground  of  com- 
plaint. The  state,  under  the  circiimstances 
of  this  case,  had  a  right  to  show  the  various 
Instances  of  sexual  Intercourse  had  by  lilm 
with  the  complainant,  if  not  as  constituting 
Independent  offenses  upon  any  one  of  which 
a  verdict  of  guilty  might  be  based,  at  least 
as  affecting  the  probability  of  his  guilt  of 
the  particular  act  relied  upon  for  a  convic- 
tion. State  V.  Stone  (Kan.)  85  Pac.  808. 
The  order  In  which  the  various  items  of  evi- 
dence should  be  offered  was  within  the  dis- 
cretionary control  of  the  court.  The  state 
appears  to  have  disclosed  what  transaction 
it  would  regard  as  constituting  the  offense 
charged  as  soon  as  it  was  called  upon  to  do 
so.  This  disclosure  was  made  at  the  time 
and  in  the  manner  asked  by  the  defendant  in 
his  motion  to  require  an  election,  and  he  is 
in  no  position  to  complain  of  the  method 
pursued,  for  he  himself  suggested  It.  If,  in 
the  second  and  in  the  final  trial,  be  had  con- 
sistently maintained  that  the  first  election 
BtlU  controlled,  and  that  he  could  be  con- 
victed of  no  other  act  than  that  thereby  des- 
ignated, he  would  now  be  entitled  to  Insist 
upon  a  mling  upon  that  pr(^>osltion.  But 
when,  at  the  conclusion  of  the  plaintiff's  evi- 
dence In  each  of  the  subsequent  trials,  he 
filed  a  motion  asking  that  the  state  he  then 
required  to  elect  which  of  the  several  acts 
shown  by  the  evidence  it  would  rely  upon 
for  a  conviction,  he  abandoned  that  position. 
His  motion  was  entirely  inconsistent  with 
the  idea  that  an  effective  election  had  al- 
ready been  made.  His  demand  for  a  new 
election  necessarily  implied  that  the  former 
election  had  spent  its  force.  He  invited  the 
procedure  adopted,  and  cannot  now  assail 
It  Mercer  v.  McPberson,  70  Kan.  617,  70 
Pac.  118. 

We  are  asked  to  re-examine  the  doctrine 
of  State  V.  Stone,  supra,  so  far  as  it  permits 
evidence  to  be  given  in  a  case  of  this  char- 
acter of  acts  of  sexual  intercourse  occurring 
after  that  upon  which  a  conviction  Is  sought. 
After  a  careful  consideration  of  the  argu- 
ments and  authorities  to  the  contrary,  how- 
ever, our  confidence  in  the  soundness  of  that 
decision  remains  unshaken.  In  State  v.  Os- 
walt, 72  Kan.  84,  82  Pac.  586,  it  was  said 
that  the  larger  number  of  decisions  were 
to  the  contrary;  that  being  the  conclusion 
reached  in  the  elaborate  note  there  cited.  62 
U  B.  A.  335-338.    We  now  incline  to  the  be- 
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Ilef,  however,  that  the  doctrine  of  the  Stone 
Case  is  supported  not  only  by  the  better  rea- 
son, but  by  the  greater  weight  of  authority. 
This  view  is  well  presented  in  People  v.  Kol- 
ler,  142  Cal.  021,  76  Pac.  500.  Other  recent 
cases  of  the  same  tendency  are:  Sykos  v. 
State,  112  Tenn.  572,  82  S.  W.  18.->;  State  v. 
Eggleston,  45  Or.  340,  77  Pac.  738;  State  of 
Iowa  V.  More,  115  Iowa.  178,  88  N.  W.  322. 
A  further  objection  is  based  upon  the  fact 
that  the  clerk  of  the  court  where  the  action 
was  begun  failed  to  transmit  to  the  court  to 
which  it  was  sent  for  trial  a  properly  au- 
thenticated transcript  of  the  record.  It  Is 
argued  that  by  reason  of  this  defect  the  lat- 
ter court  acquired  no  Jurisdiction :  the  defend- 
ant relying  upon  the  ntmierous  list  of  cases 
in  which  appeals  and  proceedings  in  error 
have  been  dismissed  on  account  of  the  oiuis- 
slou  of  the  moving  party  to  cause  a  duly 
certified  transcript  of  the  record  to  Ik?  flieil 
In  this  court.  The  filing  of  the  transcript  how- 
ever, has  a  very  different  function  In  appel- 
late procedure  from  that  it  performs  where 
a  change  of  venue  is  granted.  This  court  ac- 
quires Jurisdiction  on  review  only  when  a 
transcript  is  filed  here,  where  that  method 
is  pursued,  but  Jurisdiction  in  the  court  to 
which  a  case  is  sent  for  trial  from  another 
county  vests  in  virtue  of  the  action  of  the 
court  ordering  the  change.  The  appellant's 
contention  is  fully  disix)sed  of  in  State  v. 
Foulk,  59  Kan.  775,  52  Pac.  864,  where  it 
was  said,  under  circumstances  substantially 
similar  to  those  here  presented:  "Tlie  clerk 
of  the  district  court  of  Kingman  comity,  in- 
stead of  making  out  a  full  transcript  and  at- 
taching a  single  certificate  thereto,  made  cop- 
ies of  each  of  a  large  number  of  papers,  and 
attached  thereto  separate  certificates.  Among 
these  papers  are  copies  of  the  information, 
of  the  application  for  a  change  of  venue,  and 
of  the  order  granting  the  change.  This  is 
sufficient  to  show  a  transfer  of  Jurisdiction 
from  Kingman  county  to  Harjjer  county.  If 
anything  were  lacking  vvhicli  the  defendant 
desired  to  make  use  of,  either  on  a  pica  in 
abatement  or  iwir  of  the  action,  or  at  the 
trial,  on  a  suggestion  of  the  diminution  of 
the  record,  it  would  have  been  the  duty  of 
the  court  to  require  a  transmittal  of  a  full 
transcript.  Xo  such  suggestion  was  made. 
The  attack  was  at  all  times  on  the  Jurisdic- 
tion of  the  court  This  did  not  depend  on 
the  action  of  tlie  clerk  of  the  Kingman  coun- 
ty court.  It  was  not  in  his  power  to  set 
aside  the  order  transferring  the  case  to  Har- 
per coimty.  It  was  his  duty  to  make  a  prop- 
er transcript,  and  this  duty  he  might  have 
been  compeIle<l  to  perform,  and  it  would 
probably  have  been  error  for  the  court  to 
refuse  to  require  him  to  do  so.  But  the 
paiiers  transmitted  were  sutflcient  to  show 
that  the  district  court  of  Harper  county  lind 
acquired  Jurisdiction  of  the  case,  and  appar- 
ently all  the  papers  in  the  case,  necessary  to 
a  trial  of  it  on  its  merits,  were  before  the 
court,  authenticated  by  the  clerk's  certificate. 
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A  full  transcript,  for  the  purposes  of  a  trial, 
was  not  a  necessity,  as  It  is  where  a  superior 
•court  is  called  on  to  review  and  reverse  the 
action  of  an  Inferior  one." 

Other  claims  of  error  are  presented,  and 
have  been  considered,  but  are  not  thought  to 
require  separate  mention. 

The  Judgment  Is  aflBrmed-  All  the  Jus- 
tices concurring. 


LEWIS  V.  WOODRUM. 

(Supreme  Court  of  Kansas.    Oct.  5.   1907. 

Rehearing  Denied  Nov.  15,  ,1907.) 

1.  ExECirroRS  and  Administratobs— Settle- 
ment—Distribution. 

Due  notice  of  a  proposed  final  settlement  of 
an  estate  having  been  given,  the  probate  conrt 
has  jurisdiction  to  make  the  settlement,  appor- 
tion the  residuo  of  the  estate  among  those  en- 
titled to  share  in  it,  and  to  order  distribution. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  ESxecntors  and  Administrators,  |  1274.] 

2.  Same. 

Such  order  Is  binding  and  conclusive  upon 
all  having  notice  of  the  proceeding  unless  vacat- 
ed or  set  aside  upon  the  grounds  and  by  the 
methods  prescribed  by  statute. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  {  1309.J 

3.  JtTDOMENT — Correction. 

An  error  in  the  judgment  itself  cannot  be 
corrected  after  the  term  at  which  it  was  ren- 
dered under  the  Code  provision  (Civ.  Code,  { 
r»C8  [Gen.  St  190.'5,  |  ,5i)03]),  authorizing  courts 
of  record  to  modify  or  vacate  their  own  judg- 
ments for  "irregularity  in  obtaining  a  judgment 
or  order.'' 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §  583.] 

(Syllabus  by  the  Court) 

Error  to  District  Court  Brown  County; 
Wm.  I.  Stewart,  Judge. 

Susan  E.  Woodrum  petitioned  the  probate 
court  for  the  setting  aside  of  the  distribu- 
tion of  the  estate  of  Emily  F.  Lewis,  de- 
ceased. Judgment  on  appeal  to  the  district 
■court  In  favor  of  claimant,  and  EX  B.  Lewis, 
administrator,  brings  error.  Reversed  and 
remanded. 

Ryan  &  Ryan,  for  plaintiff  in  error.  Jas 
Falloon,  for  defendant  in  error. 

JOHNSTON,  C.  J.  This  was  an  appeal 
from  an  order  of  distribution  made  by  the 
probate  court  of  Brown  county  In  oonneo- 
tion  with  the  final  settlement  of  an  estate. 
Emily  F.  Lewis  died  leaving  four  children, 
namely,  E.  B.  Lewis,  George  W.  Lewis,  Ad- 
die  R.  Wells,  and  Susan  EX  Woodrum,  and 
her  son,  E.  B.  liewis,  was  appointed  admin- 
istrator of  the  estate.  An  inventory  and 
appraisement  disclosed  that  the  estate  con- 
sisted of  money  in  the  bank,  $38.15.  and  a 
mortgage  against  M.  E.  Wells  and  Addle 
R.  Wells  securing  an  indebtedness  of  $3,000. 
In  due  time  a  publication  notice  was  given 
by  the  administrator  to  the  creditors  and 
others  that  be  intended  to  make  a  final  set- 
tlement and  distribution  of  the  estate,  and 


on  the  appointed  day  a  hearing  was  bad 
in  the  probate  court,  which  found  that  due 
notice  had  been  given,  that  the  estate  bad 
been  fully  administered,  and  was  ripe  for 
final  settlement  In  the  settlement  it  was 
found  that  the  administrator  was  chargeable 
with  $3,995.(15  and  for  claims  allowed  and 
paid  he  was  entitled  to  credit  for  $447.51, 
leaving  a  balance  in  his  hands  of  $3,548.14. 

Among  other  things,  the  court  found: 
"That  this  is  a  case  where  the  appointment 
of  an  administrator  was  not  necessary;  the 
fund  which  was  taken  possession  of  by  said 
administrator  and  reported  to  this  court  be- 
ing made  up  by  E.  B.  Lewis,  George  W. 
Lewis,  and  Addle  R.  Wells  in  the  lifetime 
of  said  Emily  F.  Lewis,  and  a  mortgage  tak- 
en to  provide  a  security  fund  for  the  sap- 
port  and  maintenance  of  said  Ehnily  F.  Lew- 
Is  during  her  life,  she  having  sold  all  of 
the  Interest  in  the  land  of  her  deceased  hus- 
band, and  her  care,  support,  and  mainte- 
nance being  a  part  of  the  consideration 
therefor,  and  the  said  sum  being  In  fact  no 
part  of  the  estate  of  the  said  Emily  F.  Lew- 
is, bat  belonging  tmder  said  arrangement  to 
said  three  mentioned  children."  The  court 
thereupon  ordered  and  adjudged  that  the  balr 
ance  of  $3,548.14  be  distributed  In  three  equal 
parts,  one-third  to  B.  B.  Lewis,  one-third 
to  George  W.  Lewis,  and  one-third  to  Addle 
R.  Wells,  and  specifically  ordered  that  no 
part  of  the  sum  should  be  distributed  to  Su- 
san E.  Woodrum.  In  the  order  the  adminis- 
trator was  discharged,  and  bis  bondsmen 
relieved  from  further  liability.  This  <Mrder 
was  made  on  February  9,  1904,  and  it  was 
then  found  that  Susan  EX  Woodrum  had  act- 
ual notice  of  the  hearing  which  resulted  in 
the  order,  but  no  appeal  from  the  decision 
was  taken.  On  March  19,  1907,  Susan  E. 
Woodrum  filed  a  motion  in  the  probate  court 
alleging  that  she  was  a  daughter  and  heir 
of  the  decedent  and  entitled  to  her  share  of 
the  estate;  that  she  had  no  notice  that  the 
court  would  make  a  distribution,  and  she 
asked  that  the  order  be  set  aside,  and  that 
she  be  given  her  distributive  share  of  the 
estate.  The  motion  was  beard  and  denied 
on  May  4,  1907,  and  from  that  ruling  Snsan 
Woodrum  took  an  appeal  to  the  district 
court  At  a  hearing  in  that  court,  it  was 
decided,  without  testimony,  upon  the  papers 
brought  up  on  appeal,  that  Susan  Woodrum 
was  one  of  four  heirs  of  the  decedent;  that 
there  was  an  estate  of  $3,548.14  for  distribu- 
tion; and  that  Susan  Woodrum  was  entitled 
to  a  one-fourth  share  of  the  amount,  unless 
testimony  was  offered  to  show  that  it  should 
be  otherwise  distributed.  The  court  ruled 
that  the  burden  of  proof  to  make  that  show- 
ing was  upon  the  administrator,  although 
the  judgment  of  the  probate  court  was  in  his 
favor.  On  the  record  of  the  appeal  alone  a 
judgment  awarding  Susan  Woodrum  a  one- 
fourth  share  of  the  estate  was  given,  and 
of  this  complaint  is  made. 

The  ruling  cannot  be  upheld.    The  probate 
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court  had  pow*>r  to  hear  and  determine  the 
question  submitted  for  Its  decision.  Susan 
Woodmni  had  both  constructive  and  actu- 
al notice  of  the  hearing  and  must  be  deem- 
ed to  have  had  her  day  in  court.  That  court 
found  from  the  evidence  that  she  was  not 
entitled  to  a  share  In  the  residue  of  the 
estate,  and,  as  already  determined.  It  has 
power  In  such  a  hearing  to  determine  who 
l8  entitled  to  the  funds  in  the  hands  of 
the  administrator  and  all  questions  necessary 
and  proper  to  the  distribution  of  the  estate. 
"The  final  settlement  and  closing  up  of  an 
estate  Is  a  judicial  determination  to  which 
all  Interested  are  summoned,  and  by  which 
all,  having  a  day  in  court,  are  concluded." 
Muslck  y.  Beeb,  Administrator,  17  Kan.  47. 
It  Is  in  the  nature  of  a  final  judgment  that 
the  estate  Is  fully  administered,  intended 
as  a  protection  for  the  administrator  and  his 
sureties,  and  Is  ordinarily  conclusive  and 
final  unless  vacated  by  appeal,  impeached 
for  fraud,  or  set  aside  by  direct  proceedings 
brought  for  that  puriwse."  Proctor  v.  Dick- 
low,  57  Kan.  110,  45  Tac.  8(5.  Although  the 
judgment  was  binding  upon  her,  she  allowed 
the  time  for  appeal  to  pass  without  taking 
any  steps  and  has  not  attacked  the  judg- 
ment on  the  ground  of  fraud.  After  the 
judgment  had  liecome  final,  she  asked  that 
court  to  open  up  Its  judgment,  retry  the 
question  of  her  right  to  a  share  of  the  es- 
tate, and  determine  that  she  was  entitled 
to  a  one-fourth  lntert>st.  The  applicution  was 
based  on  the  last  clause  of  the  third  ground 
of  section  768  of  the  Civil  Code  (Gen.  St. 
1005,  S  5503),  authorizing  the  district  court, 
or  courts  of  record,  to  modify  and  correct 
their  own  judgments.  The  specific  ground 
Is  "irregularity  In  obtaining  a  judgment 
or  order."  The  application  wos  denied,  and 
Woodrum  sought  by  an  appeal  from  a  de- 
nial of  the  motion  to  have  a  retrial  not 
only  of  that  motion,  but  also  of  the  questions 
settled  by  the  final  judgment,  from  which  no 
appeal  had  been  taken,  and  this  after  the 
time  for  an  appeal  had  expired.  In  that  way 
she  would  extend  the  time  for  taking  an  ap- 
peal and  practically  destroy  the  limitation 
imposed  by  statute  upon  appeal.  Assum- 
ing, however,  that  the  probate  wurt  could 
then  modify  its  judgment,  the  relief  sought 
conld  not  be  granted  on  the  application 
which  was  made.  That  of  which  she  com- 
plained was  not  an  Irregularity  in  obtaining 
the  Judgment,  but  It  was  an  error  of  law  in 
rendering  the  judgment.  No  irregularities 
were  charged  against  the  parties,  the  court, 
or  its  officers;  but,  according  to  her  theory, 
a  wrong  decision  upon  the  facts  presented 
was  made  by  the  court.  After  the  term  olf 
court  expired,  and  its  judgment  had  become 
final.  It  could  not  be  oiiened  or  modlfieit,  ex- 
cept for  the  causes,  and  In  tlie  manner  pre- 
scribed by  statute. 

The  celief  she  asked  did  not  come  with- 
in the  statutory  ground  assigned  in  her  mo- 


tion and  was  rightly  refused  by  the  pro- 
bate court.  While  she  was  probably  entitled 
to  take  an  appeal  from  the  decl8i<n  of  the 
probate  court,  denying  the  motion,  It  waa 
error  for  the  district  court  to  set  aside  tho 
decision  for  any  of  the  causes  assigned.  It 
is  strongly  nrged  that  a  great  wrong  to  Su- 
san Woodrum,  the  acknowledged  daughter 
of  the  decedent,  was  effected  by  the  order 
of  distribution,  but.  If  that  is  so,  it  is  doubt- 
less open  to  correction  in  some  authorized 
and  appropriate  proceeding. 

The  judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded  for  further 
proceedings.    All  the  Justices  concurring. 


DENT  V.  SMITH. 

(Supreme  Court  of  Kansas.    Oct.  5,   1007. 

Itehearing  Denied  Nov.  15,  1907.) 

1.  Estoppel— What  CoNSTrruxES. 

Before  the  acts  of  one  person  can  be  suc- 
cossfuliy  invoked  as  an  estoppel  by  another,  such 
other  must  have  r<'lied  uijon  and  been  prejudiced 
by  the  acts  of  which  he  complains. 

[Kd.  Note. — For  cases  in  point,  see  Ont.  Dig. 
vol.  10.  Estoppel,  §»  ISt;,  144,  145.J 

2.  Same— EviDESCK. 

The  facts  of  this  case  examined,  and  held 
insufficient  to  constitute  an  estoppel. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Estoppel.  §§  144,  145.J 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Morris  County; 
O.  U   Moore,  Judge. 

Action  by  John  H.  Dent  against  D.  F. 
Smith  to  enjoin  the  opening  of  a  road.  Mo- 
tion by  defendant  for  judgment  on  the  plead- 
ings was  sustained,  and  plaintiff  brings  er- 
ror. Reversed,  with  directions  to  enter  judg- 
ment for  defendant  on  condition. 

Nicholson  &  Plrtle,  for  plaintiff  in  error. 
George  B.  Moorehonse  and  Charles  A.  Crow- 
ley, for  defendant  in  error. 

GBAVES,  J.  May  28.  1004,  the  defejidant. 
Smith,  presented  a  petition  to  the  l)oard  of 
county  conmitssloners  of  Morris  county,  ask- 
ing that  a  private  road  be  established  upon 
the  premises  of  the  plaintiff.  October  5, 
1904,  the  i)etttlon  was  allowed,  and  viewers 
were  ai)polnted  to  view  the  roatl  and  assess 
damages  which  might  be  occasioned  thereby. 
The  plaintiff  appeared  before  the  viewers 
and  presented  a  claim  for  damages,  but  made 
no  objection  to  the  road.  Afterwards  the 
report  of  the  viewers  was  examined  by  the 
hoard  of  county  commissioners  and  approvefl. 
The  plaintiff  appeared  before  the  county 
commissioners  and  contested  the  amount  of 
damages  allowed,  but  made  no  contention  as 
to  the  power  of  the  hoard  to  establish  the 
road.  The  damages  awarded  were  de|)08ited 
by  the  defendant  with  the  c-ounty  clerk. 
Tlie  pnK-eedlugs  were  had  under  chapter 
112,  p.  170,  Laws  of  1874.  No  proceedings 
were  taken  by  apjieal  or  otherwise  to  reverse, 
vacate,  or  modify  the  order  of  the  board. 
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June  11,  1904,  In  the  case  o(  Clark  v.  Com- 
missioners of  Mitchell  County,  69  Kan.  542, 
77  Pac.  284,  66  L.  R.  A.  965,  it  was  decided 
that  this  act  was  unconstitutional  and  void. 
December  16,  1904,  the  plaintiff  began  this 
action  to  enjoin  the  defendant  from  opening 
the  road  and  obtained  a  temporary  restrain- 
ing order.  A  demurrer  to  the  petition  was 
overruled,  and  the  defendant  filed  an  answer 
April  26,  1903,  which  recited  the  facts  as 
hereinbefore  stated.  No  reply  was  filed  by 
the  plaintiff,  and  a  motion  by  the  defendant 
for  Judgment  on  the  pleadings  was  sustained. 

This  ruling  of  the  court  is  assigned  as  er- 
ror. The  defendant  concedes  the  unconstitu- 
tionality of  the  law  under  which  the  board 
of  county  commissioners  acted,  and  admits 
that  the  plaintiff  might  have  successfully  op- 
posed such  action  by  making  timely  objec- 
tion thereto,  but  contends  that  his  presenta- 
tion of  a  claim  for  damages  to  the  viewers 
without  aflirmatively  objecting  to  the  loca- 
tion of  the  road,  the  prosecution  of  such 
claim  before  the  board  of  county  commis- 
sioners, the  failure  to  appeal  from  the  or- 
der establishing  the  road,  whereby  it  became 
final,  coupled  with  the  payment  to  the  county 
clerk  by  the  defendant  of  the  damages  award- 
ed, est<^3  the  plaintiff  from  asserting  the 
invalidity  of  the  proceedings.  Whether  or 
not  this  position  of  the  defendant  is  correct, 
constitutes  the  sole  question  presented  to 
this  court. 

We  are  unable  to  find  the  elements  of  an 
estoppel  in  these  facts.  Before  a  person  can 
sustain  the  plea  of  estoppel  against  another, 
he  must  have  relied  uiwn  and  been  injured 
by  the  facts  pleaded.  16  Cjc.  742,  701,  770, 
875;  11  Am.  &  Bng.  Eney.  of  Law  (2d  Btl.) 
430,  4.W;  Chellis  v.  Coble,  37  Kan.  r..-.8,  15 
Pac.  503;  Clark  v.  Coolidge,  8  Kan.  180.  In 
this  case  the  defendant  attempted  by  legal 
proceedings  to  compel  the  plaintiff  to  sur- 
render to  him  real  estate  for  a  private  road- 
way. To  accomplish  this  purjiose,  he  relied 
upon  the  legal  force  of  the  statute  under  which 
the  proceedings  were  instituted,  and  not  upon 
anything  which  the  plaintiff  did  or  omitted 
to  do.  These  proceedings  were  had  some  four 
months  after  the  publication  of  a  decision 
declaring  the  statute  to  be  void.  This  de- 
cision, was,  no  doubt,  unknown  to  each  of 
tlie  parties  concerned,  which  explains  why 
the  defendant  attempted  to  take  the  land, 
and  why  the  plaintiff  claimed  damages,  in- 
stead of  contesting  the  law.  It  does  not  ap- 
pear that  the  plaintiff,  by  his  conduct,  in- 
tended to  deceive  or  mislead  the  defendant, 
or  that  the  defendant  was  misled  or  preju- 
diced thereby.  The  defendant  has  lost  noth- 
ing. His  money  Is  still  in  the  hands  of  the 
c-ounty  clerk,  where  he  placed  It,  subject  to 
his  order.  The  law  being  void,  all  the  pro- 
ceedings thereunder  are  also  void;  and, 
there  l)eing  no  estoppel,  the  order  of  the 
court  giving  judgment  to  the  defendant  on 
the  pleadings  is  erroneous. 


The  judgment  Is  reversed,  with  directions 
to  overrule  the  motion  and  enter  judgment 
for  the  plaintiff,  unless  the  answer  is  amend- 
ed so  as  to  present  a  valid  defense.  All  the 
Justices  concurring. 


CITY  OP  SANTA  BARBARA  v.  DAVIS,  City 

Clerk.     (Civ.  463.) 

(Court  of  .\ppeal.  Second   District,  Califomia. 

Aug.  31,   1907.) 

1.  Municipal  Cobpobations  —  Improvemest 
Bonds— Issuance— MuNiciPAi,  Election  — 
Resolution. 

St.  1001,  p.  2T,  c.  .S2,  as  amended  by  St. 
1007,  p.  600,  c.  330,  authorizing  cities  to  issue 
improvement  bonils,  re<iuires  a  special  election 
thei-efor,  and  declares  (section  2)  that  the  elec- 
tion ordinance  shall  recite  the  olijccts  for  which 
tlie  debt  is  to  be  incurred,  the  estimated  cost  of 
the  improvements,  the  amount  of  the  debt,  the 
rate  of  interest,  and  that  in  all  particulars  not 
recited  in  the  ordinance  the  election  shall  be 
held  as  provided  by  law  for  municipal  elections. 
Held,  that  so  much  of  a  rcsolation  calling  a 
special  election  to  submit  the  proposition  of 
issuing  bonds  for  a  road  as  provided  that  the 
bonds  should  be  of  the  denomination  of  $1.2.°iO 
was  surplusage,  and  did  not  affect  the  validity 
of  the  election ;  the  resolution  being  otherwise 
sufficient. 

2.  Same— Denomination  of  Bonds— Discbe- 

TIO.N. 

TTnder  St.  1901,  p.  27,  c.  32,  as  amended  by 
St.  1007,  p.  009.  c.  3;W.  authorizing  the  issuance 
of  municipal  improvement  bonds,  and  providing 
(se<:tion  5)  that  such  bonds  shall  be  of  tbe  de- 
nomination fixed  by  the  city  council,  except 
that  no  bond  shall  be  of  less  denomination  than 
$100.  nor  of  greater  denomination  than  $1,000, 
the  denomination  of  such  bonds  is  within  the 
city  council's  discretion  within  the  limits  pre- 
.scribed  by  the  act.  which  discretion  need  not  be 
exercised  until  after  the  authority  to  incur  the 
debt  and  issue  the  bonds  has  been  conferred  by 
vote  of  electors. 

3.  Same— PowEB— Exercise— Tbbmination. 

A  resolution  submitting  to  popular  vote  a 
proposition  to  issue  city  improvement  bonds 
provided  that  the  bonds  should  be  of  the  de- 
nomination of  $1,250  each,  which  was  in  viola- 
tion of  St.  1901,  p.  28,  c.  32,  §  5,  as  amended 
by  St.  1907,  p.  010,  c.  330,  §  2,  providing  that 
such  bonds  shall  not  be  for  less  than  $100  nor 
in  greater  denomination  than  $1,000.  After  a 
vote  authorizing  the  issuance  of  the  bonds,  an 
ordinance  was  passed  providing  for  bonds  of 
$1,2.">0  each.  Before  any  bonds  were  sold,  this 
ordinance  was  repealed,  and  a  new  ordinance 
passed,  providing  for  the  issuance  of  double  the 
number  of  bonds  of  the  denomination  of  $025. 
to  be  paid  two  in  each  year  instead  of  one, 
as  provided  by  the  former  ordinance.  Held, 
that  the  city  council  did  not  exhaust  its  power 
to  determine  the  denomination  of  the  bonds  by 
the  exercise  thereof  in  the  first  ordinance,  and 
that  the  second  ordinance  was  valid. 

4.  Same— Ordinances- Repeal. 

It  is  within  the  power  of  a  city  council 
to  repeal  any  ordinance  passed  by  it,  where 
such  rei)eal  does  not  affect  the  contractual  rights 
of  the  city,  nor  the  rights  of  third  parties  or 
taxpayers. 

Application  for  mandamus  by  the  city  of 
Santa  Barbara  against  Alfred  Davis,  city 
clerk.    Writ  granted. 

llenley  C.  Booth,  for  petitioner.  Alfred 
Davis,  in  pro.  per. 
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TAGGART,  J.  This  Is  an  application  for 
a  writ  of  mandate  to  compel  the  resix)ndent, 
as  city  clerk  of  the  city  of  Santa  Barbara, 
to  certify  and  cause  to  be  published  an  or- 
dinance of  that  city,  and  to  sign  his  name 
and  affix  the  corporate  seal  of  the  city  to 
certain  Improvement  bonds  authorized  by  the 
said  ordinance. 

The  city  of  Santa  Barbara  Is  organized 
under  a  freeholders'  charter,  which  provides 
that  propositions  to  incur  bonded  indebted- 
ness shall  be  submitted  to  vote  in  accord- 
ance with  the  general  laws  of  the  state.  Act- 
ing under  the  provisions  of  the  act  entitled 
"An  act  authorizing  the  incurring  of  Indebt- 
edness by  cities,  towns,  and  municipal  corpo- 
rations for  municipal  improvements,  and  reg- 
ulating the  acquisition,  construction  or  com- 
pletion thereof,"  passed  in  1001,  commonly 
designated  the  "Municipal  Improvement  Act 
of  1901"  (St.  1901,  p.  29,  c.  32),  as  the  same 
was  amended  in  1007  (St  1007,  p.  009,  c. 
S30),  the  mayor  and  council  of  said  city,  on 
the  21st  day  of  May,  1907,  passed  a  resolu- 
tion determining  that  the  public  interest  and 
necessity  required  the  construction  of  a  cer- 
tain public  highway  known  as  the  "East 
Boulevard"  and  that  the  cost  of  the  construc- 
tion thereof  ($50,000)  was  too  great  to  be 
paid  out  of  the  ordinary  annual  income  and 
revenue  of  said  mimiclpallty.  At  a  subse- 
quent regular  meeting  of  said  council  on 
June  6,  1907,  an  ordinance  (So.  57C)  of  said 
city  was  passed  and  finally  adopted  and  ap- 
proved, and  thereafter  duly  published,  call- 
ing a  siiecial  election,  and  submitting  to  the 
qualified  voters  of  said  city  the  proposition 
of  incurring  the  indebtedness  mentioned  in 
said  retiolution  and  issuing  the  bonds  of  the 
city  therefor.  The  ordinance  contained  in 
addition  to  those  recitals  required  by  law, 
among  others,  the  following:  "Said  bonds 
shall  issue  n^otiable  in  form  and  of  the 
character  known  as  serials,  and  shall  be  num- 
bered consecutively  from  1  to  40,  both  num- 
bers inclusive,  and  shall  be  of  the  sum  or 
denomination  of  ?1,250  each  •  •  »  one- 
fortieth  of  tlie  whole  amount  of  said  indebt- 
edness of  $50,000— to  wit  $1,230— shall  be 
paid  each  and  every  year,"  etc.  The  said 
election  was  held,  the  returns  thereof  can- 
vassed, and  the  said  proposition  declared 
carried  by  more  than  the  required  two-thirds 
vote.  Thereupon  the  council  of  said  city  by 
an  ordinance  (No.  581)  regularly  passed  and 
approved  determined  the  character,  denom- 
ination, and  other  matters  in  relation  to  said 
bonds  required  by  section  5  of  said  munic- 
ipal Improvement  act.  In  accordance  there- 
with, except  the  sum  or  denomination  of  said 
bonds  was  fixed  at  $1,250 — whereas,  said 
act  provides  that  no  bonds  shall  be  of  a 
greater  denomination  than  $1,000.  Notice  of 
sale  of  said  bonds  was  published,  but  none 
were  sold  and  the  sale  thereof  has  been 
abandoned. 

It  being  called  to  the  attention  of  the 
mayor  and  council  of  said  city  that  the  de- 


nomination of  said  bonds  as  established  by 
ordinance  No.  581  was  In  excess  of  the  maxi- 
mum provided  by  the  act,  an  ordinance  of 
said  city  (No.  587)  was  regularly  passed, 
adopted,  and  approved  for  the  purpose  of 
correcting  this,  and  fixing  the  denomination 
(as  that  term  Is  used  in  the  statute)  of  said 
bonds  in  accordance  with  the  act  By  said 
ordinance  No.  587  this  was  fixed  at  $G25,  and 
the  number  thereof  at  80,  and  they  were 
made  payable  two  each  year.  Said  ordi- 
nance No.  581  was  expressly  repealed  there- 
by. It  is  ordinance  No.  587  which  respond- 
ent refuses  to  certify  and  publish,  and  the 
bonds  provided  by  that  ordinance  to  which 
he  refuses  to  attach  his  name  and  the  cor- 
porate seal  of  said  city,  and  In  his  return  to 
the  order  to  show  cause,  places  his  refusal 
on  the  ground  that  the  election  having  been 
held  pursuant  to  a  notice  stating  the  denomi- 
nation of  said  bonds  to  be  $1,250,  it  is  not 
competent  for  the  city  to  Issue  bonds  of  an- 
other denomination.  Section  2  of  the  munic- 
ipal improvement  act  contains  the  provisions 
therein  for  the  calling  of  the  special  election, 
and,  so  far  as  material  here,  provides:  "The 
ordinance  calling  such  election  shall  recite 
the  objects  and  purposes  for  which  the  in- 
debtedness is  proposed  to  be  Inctirred,  the  es- 
timated cost  of  the  public  Improvements,  the 
amount  of  the  principal  of  the  Indebtedness 
to  be  Incurred  therefor,  and  the  rate  of  in- 
terest to  be  paid  on  said  indebtedness,  and 
In  all  particulars  not  recited  in  said  ordi- 
nance such  election  shall  be  held  as  provided 
by  law  for  holding  municipal  elections  In 
such  municipality."  Section  80  of  the  char- 
ter of  the  city  of  Santa  Barbara  is  the  sec- 
tion dlrecUy  affecting  the  matter  here  under 
consideration  and  the  terms  of  the  ordinance 
and  manner  of  holding  the  election  were  in 
strict  compliance  with  Its  provisions.  Sec- 
tion 5  of  the  municipal  Improvement  act  pro- 
vides: "The  bonds  shall  be  issued  In  such 
denomination  as  the  legislative  branch  of 
the  municipality  may  determine,  except  that 
no  bond  shall  be  of  a  less  denomination  than 
one  hundred  dollars,  nor  of  a  greater  de- 
nomination than  one  thousand  dollars."  If 
the  clause  upon  which  respondent's  refusal 
is  predicated  were  eliminated  from  Ordinance 
No.  576,  it  would  still  contain  all  that  is  re- 
quired by  law  or  the  charter  to  be  recited  or 
stated  in  the  notice  of  election.  It  is  also 
clear  that  within  the  limits  prescribed  by 
the  act  the  denomination  of  the  bonds  rests 
in  the  discretion  of  the  council  of  the  city, 
and  that  this  discretion  need  not  be  exer- 
cised until  after  the  authority  to  incur  the 
indebtedness  and  issue  the  bonds  has  been 
conferred  by  vote  of  the  qualified  electors  at 
the  special  election.  The  presence  of  the 
clause  in  the  ordinance  being  unnecessary 
and  unauthorized,  it  is  clearly  surplusage, 
and  does  not  operate  to  limit  or  affect  the 
exercise  of  the  discretion  to  fix  the  denomin- 
ation of  the  bonds  conferred  upon  the  council 
by  section  5  of  the  act  It  cannot  be  said 
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that  the  question  as  to  the  deoominatiOQ  of 
the  bonds  was  submitted  to  the  voters  at  the 
special  election,  as  this  Is  not  made  a  part  of 
the  proposition  printed  on  the  ballot,  hut. 
had  such  an  attempt  been  made,  It  would 
have  been  an  unauthorized  delegation  of 
legislative  discretion  expressly  vested  by 
law  in  the  city  council. 

Petitioner's  brief  suggests  anotlier  question 
not  expressly  presented  by  respondent,  as  a 
Justification  of  his  refxisal  to  act  Did  the 
city  council  exhaust  Its  power  to  determine 
the  denomination  of  the  bonds  by  Its  exercise 
In  passing  Ordinance  No.  581,  whereby  the 
sum  of  $1,250  was  determined  in  accordance 
with  the  notice  of  election?  We  think  not. 
Xo  bonds  were  sold  under  Ordinance  No. 
581,  and  it  Is  stipulated  that  such  sale  has 
been  abandoned,  and  No.  581  has  been  ex- 
pressly repealed  by  Ordinance  No.  587.  No. 
581  provides  for  40  bonds  of  $1,250  each, 
payable  one  each  year,  and  No.  587  for  80 
bonds  of  $625  each,  payable  two  each  year. 
Otherwise  the  provisions  of  the  two  ordi- 
nances are  substantially  the  same.  There 
is  no  difference  that  can  or  will  In  any  man- 
ner affect  the  taxpayer  to  his  disadvantage. 
Both  the  questions  here  presented  appear  to 
have  been  practically  determined  by  the  Su- 
preme Court  in  Derby  v.  City  of  Modesto, 
104  Cal.  615,  38  Pac.  900,  and  this  case  Is 
cited  and  the  same  principle  declared  in 
Law  V.  San  Francisco,  144  Cal.  393,  77  Pac. 
1014.  Independent  of  these  decisions,  we 
think  it  clearly  within  the  power  of  the 
council  of  a  city  to  repeal  any  ordinance 
passed  by  It  which  does  not  affect  the  con- 
tractual relation  of  the  city,  and  we  see  no 
reason  for  an  exception  because  the  subject- 
matter  of  the  ordinance  Is  the  determination 
of  the  denomination  of  a  municipal  bond,  un- 
less the  attempt  at  repeal  should  be  delayed 
until  after  the  rights  of  third  parties  or  tax- 
payers might  be  materially  affected  thereby. 
Such  Is  not  the  case  here.  Ordinance  587 
was  regularly  passed  and  Is  a  valid  ordi- 
nance of  the  city,  and  the  bonds  provided 
thereby  are  based  upon  the  election  of  July 
10th,  and  are  valid  and  duly  authorized. 
Ordinance  No.  581  Is  repealed  and  of  no  ef- 
fect 

It  Is  therefore  ordered  that  the  writ  of 
mandate  Issue  ns  prayed  for. 

We  concur:    ALLEN,  P.  J.;   SHAW,  J. 


S  Cat.  App.  404 

DUNCAN  ▼.  DUNCAN.     (Civ.  3C4.) 

(Court  of  Appeal.  First  District,  California. 

Sept  10,  1907.) 

1.  Husband  and  Wife  —  Wife's  Sepabate 
Pbopertt— Wife's  Capacitt  to  Sue. 

Under  Code  Civ.  Proe.  §  370,  subd.  1,  pro- 
viding that  wlien  the  action  concerns  ttie  sepa- 
rate property  of  the  wife,  she  may  sue  alone, 
where  a  husband  sold  bis  wife's  separate  prop- 
erty, she  can  sue  for  and  recover  the  same  with- 
out joining  her  husband. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  {§  774-777.] 


2.  Same— Community  Pbopebtt— Evidence  as 
TO  Ghabacteb  of  Pbopertt. 

In  an  action  by  a  wife  to  recover  hoasehold 
property  sold  by  her  husband,  evidence  exam- 
ined, and  held  sufficient  to  show  that  at  the  date 
such  property  was  sold  by  the  husband  the 
house   in  which  it  wag  nsed  wag  the  home  of 

glaintiff  and  her  husband,  and  hence  that  the 
ousehold  goods  were  community  property. 
(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  |  916.] 

3.  Same— Sales — Wife's  Right  to  Recoveb. 

Civ.  Code,  S  172,  as  amended  in  1901,  pro- 
vides that  no  sale  of  the  furniture  and  furnish- 
ings of  the  home  which  is  community  propert.v 
shall  be  made  without  the  written  consent  of 
the  wife.  A  husband  and  wife  separated,  and 
thereafter,  in  1904,  the  husband  sold  household 
property  purchased  to  furnish  their  home.  Code 
Civ.  Proc.  §  370,  subd.  3,  provides  that,  when 
a  married  woman  is  living  separate  and  apart 
from  her  husband  because  of  his  desertion  of 
her,  she  may  sue  or  be  sued  alone.  There  was 
evidence  that  the  husband  deserted  the  wife. 
Beld,  that  the  wife  could  recover  the  property 
sold,  since  the  transfer  of  the  property  conveyed 
no  right  as  against  her. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Husband  and  Wife,  S  871.] 

4.  Same  —  Actions  —  Capacity  o»  Wife  to 
Sue. 

A  married  woman  deserted  by  her  husband 
may  sue  alone  to  recover  damages  for  her  per- 
sonal injuries,  although  such  damages  when  re- 
covered are  communi^  property. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  »  767,  973.] 

5.  Same  —  Statutobt  Pbovisions— Saixs  of 
Community  Pbopekty. 

The  amendment  of  1901  to  Civ.  Code,  1 172, 

groviding  that  "no  sale,  conveyance,  or  incum- 
rance  of  the  furniture,  furnishings  and  fitting 
of  the  home  or  of  the  clothing  and  wearing  ap- 
parel of  the  wife  or  minor  children,  which  is 
community  property,  shall  be  made  without  the 
written  consent  of  the  wife,"  has  no  applica- 
tion to  such  pronerty  acquired  prior  to  the  date 
of  such  amendment 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  26,  Husband  and  Wife,  |  879.] 

6.  Same— Right  op  Action  by  Wife. 

In  an  action  for  divorce  or  maintenance,  a 
wife  may  pursue  property  transferred  by  her 
husband  to  defeat  or  defraud  her  of  her  right 
to  alimony  or  a  division  of  the  community 
property :  the  fraud  upon  her  being  the  founda- 
tion of  the  action. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce.  U  749-753;  vol.  26,  Husband 
and  Wife,  f  1097.] 

7.  Fraud— Pleading — Allegations  in  Gen- 
ebal. 

Whenever  a  right  of  action  or  a  defense  of 
an  affirmative  nature  depends  npon  fraud,  it  must 
t>e  pleaded. 

fEd.  Note. — ^For  cases  in  point  see  Cent.  Dig. 
vol.  23,  Fraud,  {  37.] 

8.  Husband  and  Wife— Action  by  Wife  to- 
Recover  Community  Propebtt. 

An  action  in  claim  and  delivery  cannot  be 
maintained  by  a  wife  to  recover  community 
property  sold  by  her  huslwnd,  where  such  prop- 
erty was  acquired  prior  to  the  amendment  of 
1901  to  Civ.  Code,  5  172,  which  provides  that 
no  sale  of  such  property  shall  be  made  without 
the  written  consent  of  the  wife. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.. 
vol.  20,  Husband  and  Wife,  i  879.] 

Appeal   from    Superior   Court,    City   andt 

(bounty  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Ada  R.  Duncan  pgalasUW.,  G.. 
Digitized  by  V^CTO  V  IC 


•Cal.) 


PUNCAN  ▼.  DUNCAN. 


311 


Duncan  to  recover  possesalon  of  certain 
goods.  Judgment  for  plaintiff,  and  from  an 
■order  denying  a  motion  for  new  trial,  de- 
fendant appeals.    Reversed. 

Devoto  &  Rlcbardson,  for  appellant.  H. 
B.  a.  Miller,  for  respondent 

HALL,  J.  Plaintiff  brought  this  action  In 
tbe  ordinary  form  of  an  action  In  claim  and 
•delivery  to  recover  of  defendant  the  posses- 
sion of  certain  goods  and  chattels,  or  the 
valne  thereof,  if  possession  could  not  be  bad, 
and  damages  for  tbe  detention  thereof.  Tbe 
-goods  are  alleged  in  tbe  complaint  to  be  of 
the  valne  of  $1,000  and  are  set  forth  in  de- 
tail. They  consist  of  household  furniture, 
fomisblngs,  and  flttings  of  a  dwelling  house, 
the  enumeration  of  which  occupies  about  14 
folios  of  closely  printed  matter  in  the  tran- 
-script  The  answer  consists  of  a  denial  of 
tbe  material  allegations  of  the  complaint 
Tbe  trial  was  before  a  jury,  and  resulted  in 
a  verdict  for  tbe  return  of  the  entire  proper- 
ty sued  for,  and.  If  a  return  thereof  be  not 
made,  for  the  sum  of  $1,000,  tbe  value  there- 
of. Judgment  was  entered  in  accordance 
with  the  verdict  The  case  is  before  this 
court  upon  defendant's  appeal  from  an  order 
•denying  his  motion  for  a  new  trial. 

The  plaintiff  is  the  wife  of  B.  B.  Duncan, 
to  whom  she  was  married  in  1887,  but  at  tbe 
time  tbis  action  was  brought  she  was  living 
separate  and  apart  from  bim.  There  is  a  con- 
flict In  tbe  evidence  as  to  whether  she  bad 
deserted  bim  or  be  her.  On  the  7th  day  of 
Jane,  1901,  B.  B.  Duncan,  the  husband  of 
plaintiff,  without  her  consent  or  Itnowiedge, 
sold  to  his  brother,  W.  C.  Duncan,  the  defend- 
ant herein,  for  the  sum  of  $500,  the  property 
sued  for,  and  delivered  the  same  Into  the 
possession  of  defendant,  and  two  days  later 
departed  from  the  state.  Tbe  evidence  shows 
without  conflict  that  some  portion  at  least 
of  the  property  sued  for  was  separate  prop- 
erty of  plaintiff;  tbe  same  having  been  glv- 
«n  her.  As  to  another  portion,  there  Is  testi- 
mony given  by  plaintiff  that  It  was  purchas- 
ed and  paid  for  by  B.  B.  Duncan  prior  to 
their  marriage,  but  given  to  her  by  him. 
As  to  another  and  a  considerable  portion 
of  the  property,  the  evidence  shows  without 
dispute  that  It  was  community  property,  pur- 
chased after  the  marriage  of  plaintiff  and  B. 
B.  Duncan,  but  prior  to  tbe  amendment  to 
section  172,  Civ.  Code  1901,  providing  that 
"no  sale,  conveyance  or  incumbrance  of  tbe 
fumltore,  furnishings  and  flttings  of  tbe 
borne,  or  of  tbe  clothing  and  wearing  apparel 
of  the  wife  or  minor  children,  which  is  com- 
munity property,  shall  be  made  without  the 
written  consent  of  the  wife."  Another  por- 
tion of  the  property  was  purchased  by  B.  B. 
Duncan  after  said  amendment,  and  used  in 
furnishing  a  house  on  Page  street  in  San 
Francisco,  to  which  B.  B.  Duncan  moved 
with  his  and  plaintiff's  two  minor  children 
while  she  was  absent  in  San  Rafael,  as  she 
says,  upon  a  visit  to  her  mother. 


As  we  have  before  said,  tbe  verdict  was 
for  tbe  return  of  all  tbe  property  sued  for,  or 
for  one  thousand  dollars,  tbe  value  thereof; 
and  tbe  question  presented  by  the  record  is: 
Do  tbe  foregoing  facts  support  a  verdict  for 
the  recovery  of  all  of  said  property?  As 
to  the  property  which  tbe  evidence  shows, 
or  tends  to  show,  was  plaintilTs  separate 
property,  there  can  be  no  question  but  that 
she  could  sue  for  and  recover  the  same  with- 
out joining  her  husband.  Section  370,  snbd. 
1,  Code  Civ.  Proc.  As  to  the  furniture  and 
furnishings  purchased  to  furnish  tbe  Page 
sb%et  bouse,  it  was  all  bought  in  1901,  and 
there  is  evidence  to  support  a  finding  that  it 
was  used  to  furnish  the  home  of  plaintiff 
and  B.  B.  Duncan.  While  It  is  true  that 
plaintiff  never  actually  lived  in  said  house, 
as  her  husband  moved  there  from  their 
former  home  on  Polk  street  while  she  was, 
as  she  testified,  absent  on  a  visit  to  her  moth- 
er, where  she  went  April  22d,  the  evidence 
was  sufficient  to  Justify  a  finding  that  the 
Page  street  bouse  was  on  June  7,  1904,  the 
home  of  plaintiff  and  her  husband.  He 
and  the  children  were  actually  living  there, 
and  be  bad  moved  there  the  furniture  and 
furnishings  of  their  former  home  on  Polk 
street.  This  furniture  was  therefore  subject 
to  tbe  provisions  of  section  172,  Civ.  Code,  as 
amended  in  1901,  to  tbe  effect  that  no  sale  of 
the  furniture  and  furnishings  of  tbe  home 
which  is  community  property  shall  be  made 
without  the  written  consent  of  the  wife. 
This  provision  of  tbe  law  is  intended  for  the 
benefit  of  the  wife.  It  gives  her  a  right 
in  such  property  which  she  may  protect.  If 
her  husband,  In  violation  of  this  provision 
of  the  law,  sells  tbe  furniture  of  the  home 
and  deserts  bis  wife,  there  can  be  no  reason 
why  she  may  not  bring  her  action  to  re- 
cover i>oBsesslon  of  sncb  furniture.  A  bus- 
band's  transfer  of  such  property  without  the 
written  consent  of  bis  wife  conveys  no  right 
to  tbe  property  as  against  her  at  least 
When  a  married  woman  Is  living  separate 
and  apart  from  her  husband  by  reason  of  bis 
desertion  of  her,  she  may  sue  or  be  sued 
alone.  Section  870,  subd.  3,  Code  Civ.  Proc. 
Accordingly,  it  has  been  uniformly  held  In 
this  state  that  a  married  woman  deserted 
by  her  husband  may  sue  alone  to  recover 
damages  for  her  personal  Injuries,  although 
such  damages,  when  recovered,  are  com- 
munity property.  Baldwin  v.  Second  St 
Cable  R.  B.  Co.,  77  Cal.  890,  19  Pac.  644; 
Andrews  v.  Runyon,  63  Cal.  629,  4  Pac.  669 ; 
Lamb  V.  Harbaugb,  105  Cal.  680,  89  Pac.  56; 
Humphrey  v.  Pope,  122  Cal.  253,  54  Pac.  847. 
We  think  tbe  principles  of  these  cases  ap- 
ply to  a  violation,  by  sale  wltbout  her  con- 
sent, of  her  rights  In  the  community  furnish- 
ings of  tbe  home.  Bnt  tbe  amendment  of 
1904  to  section  172,  Clv.  Code,  has  no  ap- 
plication to  community  property  acquired 
before  the  enactment  of  such  amendment 
Tbe  effect  of  tbe  amendment  to  tbe  same 
section  m  1891,  to  the  effect  that  a  husband 
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may  not  transfer  commtinlty  property  with- 
out the  written  consent  of  the  wife,  came  be- 
fore the  court  In  Spreckels  v.  Spreckels,  116 
Cal.  339,  48  Pac.  228,  36  L.  R.  A.  497,  58 
Am.  St  Rep.  170,  and  It  was  there  held  that 
the  amendment  bad  no  effect  on  the  right 
of  the  husband  to  dispose  of  community 
property  acquired  prior  to  the  adoption  of 
such  amendment.  If  the  amendment  of  1891, 
preventing  the  husband  from  mailing  a  gift 
of  community  property  without  the  wife's 
consent,  has  no  application  to  community 
property  acquired  before  such  amendment,  it 
is  equally  clear  that  the  amendment  of  1901, 
denying  his  right  to  sell  the  furnishings  of 
the  home,  has  no  application  to  such  prop- 
erty acquired  prior  to  the  date  of  such 
amendment  The  right  of  plaintiff  to  sue 
for  and  recover  a  portion  of  the  property  In 
suit  must  therefore  be  considered  without 
reference  to  the  amendment  of  section  172, 
Civ.  Code,  concerning  the  sale  by  the  hus- 
band of  community  furnishings  of  the  house. 

In  this  connection,  it  is  urged  that  a  bus- 
band  may  not  Ii>  contemplation  of  a  suit 
for  divorce  or  maintenance,  sell  or  transfer 
either  his  separate  property  or  the  com- 
munity property  with  Intent  to  defraud  his 
wife  of  her  rights,  or  to  defeat  her  in  her 
right  for  maintenance  or  a  division  of  the 
community  property.  There  can  be  no  doubt 
but  that  in  an  action  for  divorce  or  main- 
tenance a  wife  may  pursue  property  trans- 
ferred by  her  husband  to  defeat  or  defraud 
her  of  her  right  to  alimony  or  a  division  of 
the  community  property.  Murray  v.  Murray, 
115  Cal.  200,  47  Pac.  37,  37  L.  R.  A.  020, 
50  Am.  St  Rep.  97;  Lord  v.  Haugh,  43  Cal. 
581.  It  may  be  that  under  some  ciremn- 
stances  a  suit  in  equity  may  be  maintained 
by  the  wife  to  restrain  a  contemplated  fraud- 
ulent sale,  or  to  avoid  a  consummated  sale 
intended  to  defraud  her  of  her  rights  in 
the  community  property.  Grelner  v.  Greiner, 
68  Cal.  115;  Siireckels  v.  Spreckels,  supra, 
concurring  opinion  of  Chief  Justice.  But 
the  right  to  bring  any  such  action  is  predicat- 
ed upon  the  fraud  of  the  husband  and  bis 
grantee.  It  is  the  fraud  upon  her  that  gives 
her  the  right  to  maintain  any  such  suit 
The  fraud  lies  at  the  foundation  of  lier  riglit. 
Whenever  a  right  of  action  or  a  defense  of 
an  afflrmative  nature  depends  upon  fraud 
it  must  be  pleaded.  Wetherly  v.  Straus,  93 
Cal.  283,  28  Pac.  1045;  Burris  v.  Adams,  90 
Cal.  OOl,  31  Pac.  505.  This  was  not  done  in 
this  case,  but,  as  before  stated,  the  com- 
plaint is  in  the  ordinary  form  of  an  action 
in  claim  and  delivery.  We  have  been  cited 
to  no  authority  that  holds  that  such  an  ac- 
tion may  be  maintained  by  a  wife  to  recover 
community  property  sold  by  her  husband. 
Such  an  action  to  recover  community  prop- 
erty acquired  prior  to  the  amendment  to 
section  172,  Civ.  Code  1901,  cannot  be  main- 
tained.    Grelner  v.  Grelner,  58  Cal.  115. 

For  these  reasons,  we  think  the  verdict  is 
not  sustained  by  the  evidence,  and  the  mo- 


tion for  a  new  trial  should  have  been  grant- 
ed. 

The  order  denying  the  motion  for  a.  new 
trial  is  reversed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 

(6  Cal.  App.  408) 
SAN  FRANCISCO  COMMERCIAL  AGENCY 
V.  HOWARD  H.  HOGAN  CO.     (Civ.  373.) 

(Court   ot   Appeal,    First   District   California. 
Sept.  10,  1907.) 

Appeal  —  Record — Questions  fok  Review— 
RcLiNos  ON  Evidence— Bill  of  Excep- 
tions. 

Alleged  error  in  excluding  a  charred  sheet 
from  the  ledger  of  plaintiff's  assignor  could  not 
be  reviewed  on  appeal,  where  no  attempt  was 
made  in  the  bill  of  exceptions  to  state  the  con- 
tents of  tile  sheet,  except  tliat  it  was  defendant's 
account  under  the  rule  that  where  a  writing  is 
excluded,  so  much  thereof  as  is  necessary  to 
show  that  error  was  committed  must  be  set 
forth  in  the  bill. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  fj  2905-2909.] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  the  San  Francisco  Commercial 
Agen(^  against  the  Howard  ii  Hog.-iu  Com- 
pany. From  a  judgment  lii  favor  of  plain- 
tiff for  less  than  the  relief  demanded,  and 
from  an  order  denying  plaintiff's  motion  for 
a  new  trial.  It  appeals.    AlUrmed. 

6.  H.  Perry,  for  appellant  Peck  &  Boyn- 
ton,  for  respondent 

HALL,  J.  This  is  an  action  to  recover  the- 
sum  of  $530.97  for  merchandise  sold  and  de- 
livered by  plaintiff's  assignor  to  defendant 
Defendant  admitted  the  sum  of  $200  to  be 
unpaid,  and  for  this  sum  plaintiff  obtained 
judgment  The  appeal  is  by  plaintiff,  and 
the  only  matter  urged  for  a  reversal  of  the 
judgment  and  order  denying  plaintiff's  mo- 
tion for  a  new  trial  Is  the  action  of  the  court 
in  refusing  to  admit  in  evidence  on  behalf 
of  plaintiff  a  charred  sheet  from  the  ledger- 
kept  by  plaintiff's  assignor. 

No  attempt  is  made  in  the  bill  of  excep- 
tions to  state  the  contents  of  the  sheet  oth- 
er than  it  was  the  account  of  defendant 
Where  written  evidence  Is  offered  and  refus- 
ed, the  contents  of  the  writing,  or  so  much. 
thereof  as  is  necessary  to  show  that  error 
has  been  committed,  should  be  set  forth  in 
the  bill  of  exceptions.  In  the  absence  of' 
any  such  statement,  the  court  cannot  de- 
termine that  the  lower  court  erred  in  reject- 
ing such  offered  evidence,  or  that  the  appel- 
lant was  injured  thereby.  Dwiueile  v.  Hen- 
riquez,  1  Cal.  387;  Bomhelmer  v.  Baldwin. 
42  Cal.  27;  Dyer  v.  Leach,  91  Cal.  191,  M 
Pac.  598,  25  Am.  St.  Rep.  171;  Kurtz  t. 
Forquer,  94  Cal.  91,  29  Pac.  413. 

For  this  reason,  the  judgment  and  order - 
are  affirmed. 

We  concur:  COOPER,  P.  J.;  KERRI-- 
OAN,  J. 
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PEOPLE  r.  WILLIAMSON.    (Cr.  49.) 

(Court  of  Appeal,   Second  District,  California. 

Augost  31,  1007.) 

1.  Criuinal  Law  —  Instbuchons  —  Duir  to 
Is  STRUCT— Statutory  Provisions. 

Under  Pen.  Code,  §  1127,  providing  that  m 
rharging  the  jury  the  court  must  state  to  them 
all  matters  of  law  necessary  for  their  informa- 
tion, and  t^ection  1003,  providing  that  the  court 
must  charse  on  any  point  pertinent  to  the  issue 
if  requested  by  either  party,  refusal  to  give  an 
instruction  which  correctly  states  the  law  ap- 
plicable to  the  facts  testified  to  by  defendant 
IS  reversible  error. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  14,  Criminal  Law,  §  180B.] 

2.  HOMICinE  —  JUSTIFICATIOW  —  Appbehen- 
8ION   OF  DaNOKB. 

If  defendant  was  assaulted  by  deceased  in 
her  lodging  house  with  intent  to  commit  rape, 
and  he  afterward  led  her  to  believe  that  he 
intended  to  make  another  similar  assault,  she 
had  the  right  to  arm  herself  with  a  pistol  and 
go  to  his  room  to  demand  that  he  leave  the 
house,  and  would  have  the  right  to  exhibit  the 
weapon  for  the  purpose  of  preventing  such  ap- 
prehended assault,  and  if,  in  so  doing,  the  pis- 
tol was  accidentally  discharged,  and  deceased 
killed  thereby,  defendant  should  be  acquitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  26,  Homicide,  i  189.] 

3.  Same. 

In  determining  whether  or  not  the  weapon 
was  intentionally  discharged,  the  jury  should 
take  into  consideration  all  the  circumstances 
surrounding  the  difficulty  and  leading  up  to  it, 
if  they  were  proven,  and  the  condition  of  de- 
fendant's mind  at  the  time,  if  brought  about 
by  the  wrongful  acts  of  deceased. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  !  189.] 

4.  SAMB  — PROVINCK    of    CotJBT    AND    JUBT  — 
QXIESTIONB   OF  IiAW— DEFKNSBS. 

Where  defendant  testified  that  deceased 
had  committed  a  criminal  assault  upon  her  in 
her  lodging  bouse,  and  that  his  conduct  led  her 
to  believe  that  he  intended  to  repeat  it  at  the 
earliest  opportunity,  whether  or  not  defendant 
had  a  right  to  order  him  from  her  house  and 
reasonably  enforce  such  exclusion  was  a  ques- 
tion of  law  dependent  upon  the  facts. 
C.  Cbiminal  Law— iNSTBtJOTioNS— Presump- 
tions. 

For  the  purpose  of  determining  whether  an 
Instruction  requested  by  defendant  in  a  criminal 
•case  should  be  given,  the  testimony  of  defend- 
ant must  be  taken  as  entirely  true. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1984.] 

«.  Same— Province  of  Court  and  Jury. 

Where  defendant  testified  that  deceased  had 
made  a  criminal  assault  upon  her  in  her  lodg- 
ing house,  and  by  his  conduct  had  led  her  to 
believe  that  he  mtended  to  repeat  it  at  his 
earliest  opportunity,  it  was  error  to  instruct 
that  if  the  jury  believed  from  the  evidence  that 
<lefendant  had  a  right  to  order  deceased  out  of 
the  room,  etc.,  she  had  the  right  to  take  a  re- 
volver to  protect  herself,  cince  it  inferred  thit 
the  jury  were  the  judges  of  the  law  as  to  de- 
fendant's right  to  order  deceased  out. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
■vol.  14,  Criminal  Law,  §  1697.] 

7.  Same— Requested  Instructions— I.nstruc- 
tions  Already  Given. 

A  requested  instruction  that  if  defendant 
was  criminally  assaulted  in  her  lodging  house  by 
■deceased,  and  he  subsequently  led  her  to  believe 
that  he  intended  to  rciicat  the  assault,  and  if 
she  went  to  decedent's  room  to  order  him  to 
leave,  she  had  a  right  to  take  and  exhibit  a 
Cal.Rep.  92-94  P.— 7 


pistol  to  prevent  the  apprehended  assault,  and 
if,  while  so  doing,  it  wa.t  accidently  discharged, 
killing  deceased,  defendant  should  b"  tronifod, 
and  that  in  determining  whether  the  weapon 
was  accidently  discharged  the  jury  should  cou- 
.sider  all  the  ciroumsfnnces  leadin?  up  to  the  dif- 
ficulty and  the  condition  of  defendant's  mind.  If 
brought  about  by  the  wrongful  acts  of  deceased, 
is  not  covered  by  one  that,  where  the  ewdenco 
fails  to  show  any  motive  on  the  part  of  dofen.I- 
ant  to  commit  the  crime,  this  was  a  circum- 
stance tending  to  show  the  Innocence  of  the  de- 
fendant which  the  jury  ought  to  consider,  s'nce 
the  one  was  asked  on  the  ground  that  the  shut 
was  fired  accidently,  while  that  given  presup- 
posed that  it  was  fired  intentionally. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  t  2011.] 

8.  Same. 

Such  an  instruction  was  not  sufficiently 
covered  by  an  instruction  that,  if  the  shot  was 
accidental,  they  must  acquit,  since  the  objetl 
and  purpose  of  defendant  m  arming  herself  was 
a  material  element  and  her  right  to  so  arm 
herself  was  involved,  and  the  jury  might  decide 
that  she  had  no  right  to  procure  and  exhibit 
the  weapon,  and  that,  having  it  in  her  posses- 
sion unlawfully,  it  must  have  been  with  intent 
to  commit  the  crime. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di^ 
vol.  14,  Criminal  Law,  {  2011.] 

9.  Homicide  —  Evidence  —  ADMissiBiLrrr  — • 
Previous  Actts  or  Deceased  —  Corrobora- 
tion OF  Defendant. 

Where  a  material  element  in  support  of  a 
defendant's  theory  of  defense  was  that  deceased 
had  criminally  assaulted  her,  and  that  he  had 
subsequently  led  her  to  believe  that  he  intended 
to  repeat  the  offense,  and  she  had  testified  to 
having  shown  a  witness  the  bruises  resulting 
from  the  assault  testimony  of  that  witness  was 
admissihle  to  show  that  he  had  seen  the  bruises, 
etc.,  and  that  subsequently  and  a  few  days  be- 
fore the  shooting  he  saw  deceased  following  de- 
fendant through  the  house,  making  indecent  and 
insulting  proposals. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  B.  N.  Smith,  Judge. 

M.  H.  Williamson  was  convicted  of  homi- 
cide, and  appeals.    Reversed  and  remanded. 

Jud  R.  Rush  and  Davis,  Rush  &  Willis,  for 
appellant  V.  S.  Webb,  Atty.  Qea.,  and 
George  Beebe,  Deputy  Atty.  Gen.,  for  the 
People. 

ALLEN,  P.  J.  Appeal  by  defendant  from 
a  Judgment  of  conviction  and  from  an  order 
denying  a  new  trial. 

Tbe  bill  of  exceptions  discloses  that  one 
Parry  was  shot  and  killed  on  July  17,  19(6, 
In  room  27  of  a  lodging  bouse  in  the  city 
of  Los  Angeles  operated  by  defendant;  that 
the  shot  which  occasioned  tbe  death  came 
from  a  pistol  then  held  In  the  bands  of  de- 
fendant About  these  matters  there  is  no 
controversy.  The  theory  of  tbe  defendant, 
which  was  supported  by  evidence  tending  to 
establish  the  truth  thereof,  was  that  deceased 
b.'id,  on  the  4th  of  July  preceding  his  deatb, 
made  an  ass.-iult  upon  defendant  with  intent 
to  commit  a  rape ;  that  in  tbe  struggle  which 
ensued  her  ncclc  and  wrists  were  bruised  and 
'  Injured;  that  on  tbe  next  morning  he  left 
defendant's  rooming  bouse,  but  on  the  follow- 
ing Tuesday  returned,  and.  In  the  absence  of 
defendant,  again  sccjir^^g^  ro^^^^edp^- 
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lag  bouse;  that  several  days  afterward  de- 
fendant learned  that  he  was  again  an  oc- 
cupant of  tbe  room,  and  on  Monday  morning, 
the  17th,  defendant  encountered  him  In  a  hall 
of  tbe  house;  that  the  deceased  again  made 
Improper  and  threatening  advances,  when  de- 
fendant ordered  him  to  leave  tbe  bouse  at 
once ;  that  deceased  refused  to  go  and  called 
defendant  a  vile  name ;  that  she  gave  bim  10 
minutes  to  leave  the  bouse  and  went  down- 
stairs and  secured  a  revolver;  that  armed 
with  this  revolver  defendant  went  to  a  win- 
dow leading  Into  tbe  room  of  deceased,  and, 
leaning  over  tbe  window  into  the  room,  show- 
ed him  the  pistol  and  again  ordered  bim  to 
leave;  that  be  promised  to  do  so,  when  de- 
fendant, who  was  standing  on  her  toes  in 
order  that  she  might  lean  through  the  win- 
dow, sought  to  regain  ber  equilibrium,  and  in 
the  effort  the  pistol  was  accidentally  dis- 
charged, producing  the  death. 

Upon  tbe  trial  in  due  time,  defendant  re- 
quested tbe  court  to  give  to  the  jury  the  fol- 
lowing instruction,  numbered  7:  "I  instruct 
you  that  if  you  find  from  the  evidence  that 
the  defendant  at  the  time  of  the  difficulty 
was  the  lessee  of  the  bouse  wherein  tbe 
difficulty  occurred,  and  was  conducting  it  as  a 
rooming  and  lodging  bouse,  and  that  the  de- 
ceased had  shortly  theretofore  at  tbe  said 
house  assaulted  tbe  defendant  and  attempted 
to  rape  ber,  and  at  tbe  time  of  tbe  difficulty 
he  made  an  indecent  proposal  to  ber  to  have 
sexual  intercourse  with  bim,  or  attempted 
to  have  sexual  intercourse  with  her  against 
her  will,  or  by  bis  conduct  led  ber,  as  a  rea- 
sonable woman,  to  believe  that  be  then  and 
there  Intended  to  force  ber  to  have  sexual  In- 
tercourse with  him  against  her  will  and  con- 
sent, that  she  bad  a  perfect  legal  right  to  com- 
mand bim  to  leave  her  home  and  to  demand 
of  him  that  be  leave  at  once.  Tbe  defend- 
ant would  not  be  compelled  to  shelter  within 
ber  home  tbe  deceased  if  be  bad  attempted 
to  commit  a  felony  upon  her,  and  by  his  con- 
duct led  her  as  a  reasonable  person  to  believe 
that  be  Intended  to  do  so  at  tbe  first  oppor- 
tunity that  presented  itself.  I  further  In- 
struct you  that  under  such  circumstances  the 
defendant  would  not  only  have  the  right  to 
go  to  tbe  room  of  the  deceased  and  demand 
of  bim  that  be  leave  ber  house,  but  that  If 
tbe  conduct  of  the  deceased  led  her  to  appre- 
hend, and  she  did  as  a  reasonable  woman  ap- 
prehend, that  he  would  at  such  time  commit 
a  felonious  assault  upon  her,  she  had  a  per- 
fect right  to  arm  herself  with  a  pistol  or 
other  deadly  weapon  to  protect  her  life  and 
person  against  such  assault,  and  to  take  It 
with  ber  when  she  went  to  bis  room.  And 
defendant  would  have  the  right  under  such 
circumstances  to  exhibit  said  weapon  for  the 
purpose  of  preventing  such  apprehended  as- 
sault And  if  you  find  that  the  defendant 
did,  under  such  circumstances,  go  to  tbe  room 
of  the  deceased  for  the  purjMse  of  demanding 
that  be  leave  ber  bouse,  and  that  she  took 


the  pistol  with  ber  to  protect  herself  and  ber 
person  from  such  apprehended  assault,  and 
while  so  doing  the  weapon  was  accldentnlly 
and  unintentionally  discharged,  whereby  the 
deceased  was  killed,  you  must  acquit  tbe  de- 
fendant. And  in  determining  whether  or  not 
'  the  weapon  was  intentionally  discharged  by 
tbe  defendant  you  must  take  Into  considera- 
tion all  tbe  circumstances  surrounding  the 
difficulty  and  tbe  circumstances  that  led  up- 
to  the  difficulty  if  such  have  been  proven, 
and  the  condition  of  tbe  defendant's  mind  at 
tbe  time,  if  tbe  same  was  brought  about  by 
tbe  wrongful  acts  or  conduct  of  deceased  a» 
aforesaid."  This  charge  tbe  trial  court  re- 
fused to  give,  and  tbe  judge  indorsed  upon 
such  written  instruction  presented  and  re- 
quested this  notation:  "In  place  of  this  in- 
struction is  No.  12  drawn  by  court  and  given." 
Instruction  12,  referred  to.  Is  as  follows:  "If 
you  believe  from  the  evidence  that  the  de- 
fendant had  the  right  to  order  the  deceased 
out  of  room  27  at  tbe  time  of  the  shooting, 
then,  if  she  bad  reason  to  apprehend  an  as- 
sault from  deceased,  she  would  have  tbe  right 
to  take  the  revolver  with  ber  for  tbe  purpose 
of  defending  herself,  and  If  while  so  doing 
tbe  weapon  was  accidentally  and  unintention- 
ally discharged,  whereby  the  deceased  wa» 
killed,  you  should  acquit  the  defendant" 

Under  sections  1127  and  1093  of  the  Penal 
Code,  It  is  the  duty  of  the  court  to  state  to 
tbe  Jury  all  matters  of  law  necessary  for 
Itieir  information,  and  the  court  must  charge 
on  any  point  pertinent  to  the  Issue  if  request- 
ed by  either  party.  "Every  instruction  which 
correctly  declares  the  law  applicable  to  tbe 
case  which  it  supposes,  if  tbe  case  can  be 
rationally  Inferred  from  tbe  testimony,  should 
be  given."  People  v.  Taylor,  36  Cal.  267. 
The  refusal  to  give  this  Instruction  consti- 
tuted reversible  error.    People  v.  Fice,  97  Cal. 

459,  32  Pac.  531 ;  People  v.  Hecker,  109  Cal. 

460,  42  Pac.  311  (30  L.  R.  A.  403).  "However 
Incredible  tbe  testimony  of  the  defendant,  he 
was  undoubtedly  entitled  to  an  Instruction 
based  upon  the  hypothesis  that  bis  testimony 
was  entirely  true."  People  v.  Keefer,  65  Cal. 
232,  3  Pac.  819.  Whether  or  not  defendant 
had  a  right  to  order  deceased  from  her  bouse, 
and  reasonably  enforce  such  exclusion,  was  a 
question  of  law  dependent  upon  the  facts 
found  by  tbe  jury.  Assuming,  as  tbe  trial 
court  must  when  requested  to  give  an  instruc- 
tion, that  tbe  testimony  of  defendant  was 
entirely  true,  tbe  plain  duty  of  tbe  court  was 
to  have  given  the  Instruction  requested,  and 
to  have  Informed  tbe  jury  of  tbe  defendant's 
legal  riglits  should  the  jury  find  the  facts 
claimed  by  defendant  to  be  true.  It  was  er- 
ror for  tbe  court  to  instruct  tbe  jury,  as  it 
inferontlally  did  by  instruction  12,  that  the 
jury  were  Judges  of  the  law  in  that  they  were 
to  determine  from  the  evidence  whether  or 
not  tbe  defendant  Iiad  the  right  to  order  tbe 
deceased  out  of  tbe  room  at  tbe  time  of  the 
shooting.    Nor  does  charge  No.  6  given  by  tbe 
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court,  which  was.  In  effect,  that,  wh6re  the 
«7ldence  falls  to  show  any  motive  on  the  part 
of  defendant  to  commit  the  crime,  this  Is  a 
circumstance  tending  to  show  the  innocence 
of  the  defendant  which  the  Jury  ought  to  con- 
sider, cover  the  ground  stated  by  the  tnstmo 
tlon  refused.  Instruction  6  as  given  presup- 
poses that  the  shot  was  fired  voluntarily 
and  a  crime  had  been  committed,  while  in- 
struction No.  7  is  asiced  upon  the  ground  that 
the  shot  was  an  accidental  one  and  no  crime 
was  in  fact  committed,  and  no  intent  formed 
to  commit  the  crime,  and  no  act  done  not 
within  the  plain  legal  rights  of  defendant  It 
is  insisted  by  the  Attorney  General  that  in- 
struction 9,  which  was,  in  effect,  that  if  the 
Jury  found  tliat  the  shot  was  accidental  It 
must  acquit,  was  sufficient  to  cover  ail  that 
was  material  In  Instruction  7  refused.  With 
this  we  do  not  agree.  The  object  and  pur- 
pose of  the  defendant  in  procuring  a  weapon 
before  the  final  call  upon  deceased  in  an  ef- 
fort to  compel  his  vacation  of  the  room  was 
a  material  matter  In  the  determination  of 
the  question  of  the  accidental  or  designed 
character  of  the  shot  fired.  Her  right  so  to 
arm  herself  was  Involved.  It  may  be  that 
the  Jury  being  called  upon  to  determine  the 
question  of  law  came  to  the  conclusion  that 
she  had  no  right,  in  any  event,  to  procure  and 
exhibit  a  weapon,  and  that,  having  the  weap- 
on In  her  possession  unlawfully,  the  conclu- 
sion must  follow  that  she  thus  armed  herself 
with  an  intent  to  commit  a  crime,  and  it  was 
thus  influenced  In  determining  as  It  did  that 
the  shot  fired  was  not  by  accident 

In  our  opinion,  the  court  erred  In  other  par- 
ticulars. The  defendant  was  permitted  to 
testify,  without  objection,  that,  after  the  first 
assault  npon  her,  she  showed  her  wrists  and 
arms  to  Mr.  Leppertt  that  be  might  see  the 
bruises.  Mr.  Leppertt  was  offered  as  a  wit- 
ness by  defendant,  and  upon  direct  examina- 
tion was  asiced:  "Q.  I  will  asic  you,  Mr.  Lep- 
Tiertt,  if  within  one  week  before  the  shooting 
yon  saw  this  defendant,  Miss  Williamson, 
with  her  wrists  very  much  swollen  and  dis- 
colored, and  her  face  and  neck  bruised  and 
swollen,  going  about  the  house  there?"  This 
question  was  objected  to.  and  the  objection 
sustained.  Again,  the  witness  Leppertt  was 
asked:  "Q.  I  will  ask  you  if  shortly  before 
the  shooting  you  saw  this  man,  not  the  very 
same  day,  but  within  a  very  few  days  before, 
Saunders,  following  this  defendant  through 
the  hallways  and  through  the  rooms  when 
she  was  about  her  work,  addressing  to  her 
Indecent  and  insulting  proposals?"  This  ques- 
tion was  also  objected  to,  and  the  objection 
sustained.  We  think  both  questions  were  ma- 
terial and  competent  The  defendant  testi- 
fied, and  it  was  one  of  the  principal  matters 
in  support  of  her  theory  of  defense,  that  a 
criminal  assault  bad  been  made  npon  her,  and 
her  neck,  arms,  and  wrists  had  been  bruised. 
It  was  proper  for  the  Jury  to  know  whether 
she  bad  cause  to  fear  bodily  injury  when 
agaiii  ordering  deceased  from  her  bouse,  and 


this  first  question  asked  Leppertt  was  In  cor- 
roboration of  defendant's  statement  about  the 
assault  theretofore  testified  to  by  her,  and 
which  she  claimed  to  be  the  grounds  for  ap- 
prehending injury.  The  defendant  had  testi- 
fied to  facts  showing  not  only  the  first  at- 
tempt to  commit  a  crime,  but  subsequent 
improper  overtures  and  actions  indicating  an 
intent  to  commit  another  assault  This  ques- 
tion to  Leppertt  In  relation  to  the  man's  con- 
duct shortly  before  the  shooting  was  corrob- 
orative in  its  nature,  and  defendant  had  the 
right  to  corroborate  her  statements  by  the 
testimony  of  others  with  Icnowledge  of  the 
same  facts.  The  exclusion  of  this  testimony 
could  not  be  otherwise  than  prejudicial. 

For  all  the  reasons  above  assigned,  the 
Judgment  and  order  denying  a  new  trial  are 
reversed,  and  cause  remanded  for  farther  pro 
ccediugs. 

We  concur      PHAW,  J. ;  TAGGABT,  J. 


«  Cal.  App.  410 
WALTERS  V.  MITCHELL  et  al.     (Olv.  350.) 

(Court   of   Appeal,    First   District,    California. 
Sept.  11,  1907.     Rehearing  Denied  by  Su- 
preme Court  Nov.  7,  1907.) 

1.  Deeds  —  Designation  or  Gbantee  —  Mis- 
take—Cobrection. 

Where  a  deed  misnamed  the  grantee,  the 
mistake  could  not  be  corrected  by  a  subse- 
quent deed  executed  by  the  grantor  to  a  person 
alleged  to  have  l>een  the  grantee  intended  in 
ttie  original  deed,  and  reciting  that  the  subse- 
qncnt  Heed  was  made  to  correct  error  in  the 
grantee's  name  in  such  original  deed. 

[Ed.  Note. — For  cases  in  noint,  see  Cent  Dig. 
vol.  IC,   Deeds,  |  59.] 

2.  Rgfohuation  or  Irstbtthents  — Deeds  — 
EFfKCT  OF  Decree. 

Wiiere  a  deed  was  alleged  to  have  mis- 
named the  grantee,  a  suit  thereafter  brought  by 
a  subsequent  grantee  of  the  land,  together  with 
the  person  alleged  to  have  been  tlie  grantee  in- 
tended in  the  deed,  against  the  groutor's  admin- 
istrator, to  correct  the  mistal£'>,  which  was  not 
a  proceeding  in  rem,  and  in  which  a  decree  was 
entered  reforming  the  deed,  was  ineffective  to 
correct  the  mistake. 

3.  Vendob  and  Pubciiaseb— Mabketable  Ti- 
tle. 

A  purchaser  is  entitled  to  a  title  fairly 
dcducible  of  record  and  free  from  reasonable 
doubt  or  litigation,  and  is  not  required  to  ac- 
cept a  title  depending  on  matters  resting  in 
parol. 

[Ed.  Note.— For  rases  in  point,  see  Cent.  Dig, 
vol.  48,  Vendor  and  Purchaser,  §S  238-248.] 

4.  SaUE— MlSNAUINO   OF   GBARTEE. 

A  title  was  not  marketable  wiiere  error  in 
the  name  of  a  grantee  in  the  vendor's  chain  of 
title  could  be  proved  by  parol. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §S  244,  248.] 

5.  Same— Encboacbments. 

A  purchaser  was  not  bound  to  talce  title 
to  property,  where  the  eaves  and  projections  of 
a  house  on  an  adjoining  lot  extcuOed  a  few 
inches  over  the  lot  in  question,  though  the  own- 
er of  such  bouse  bad  stated  that  iie  would  re- 
move the  projections  at  any  time. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  «  "''  """" 
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6.  Same— AcTioH  fob  Eabnest  Mowet— Ten- 
der OF  Deed. 

Where  vendors  claimed  that  earnest  money 
sued  for  was  forfeited,  the  burden  was  on  them 
to  show  that  they  tendered  a  deed  which  would 
convey  the  property  and  possession  of  the  whole 
thereof,  free  from  projections  of  adjoining  prop- 
erty, to  the  vendee. 

[Ed.  Note.— For  cases  in  point,  see  C«nt  Dig. 
vol.  48,  Vendor  and  Purchaser,  §  1012.] 

7.  Attobnet  and  Client— AuTHOBiTY  op  At- 

TOBNET. 

Where  an  attorney  was  employed  by  plain- 
tiff to  give  his  opinion  and  judgment  on  the  ti- 
tle to  certain  property  in  controversy,  plain- 
tiff was  not  bound  by  the  attorney's  opinion  as 
to  the  marketability  of  the  title,  nor  by  his 
agreement  with  the  owner  of  the  adjoining  lot, 
whose  house  projected  over  the  property  in  con- 
troversy, that  the  projections  might  remain  for 
a  year,  in  consideration  of  $5  paid  to  the  at- 
torney. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  {  141.] 

8.  Vendob  and  Pubchaser — Tender  op  Pob- 
CHASE  Money— Earnest  Money— Recovery. 

Where  a  purchaser  had  pointed  out  fatal 
defects  in  the  vendors'  title,  and  notified  them 
that  be  would  perform  and  pay  the  balance  of 
the  price  on  receiving  a  perfect  title,  accord- 
ing to  the  terms  of  the  agreement,  but  the  ven- 
dors failed  to  cure  such  defects  until  after  the 
time  therefor  had  expired,  the  purchaser  was 
not  bound  to  tender  the  purchase  money  and 
demand  a  deed  before  be  could  sue  to  recover 
earnest  money. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  i$  905-909.] 

9.  Evidence— Matebialitt— Opinion. 

On  an  issue  as  to  whether  title  to  certain 
land  contracted  to  be  conveyed  to  plaintiff  was 
marketable,  evidence  as  to  whether  an  attorney, 
who  had  previously  examined  the  title  for  an- 
other, would  pass  the  same  notwithstandin|;  a 
specified  defect,  was  immaterial  and  objection- 
able as  calling  for  the  witness'  opinion. 

10.  Appeal — Evidence — Harmless  Ebrob. 

Where,  on  an  issue  as  to  whether  a  deed 
alleged  to  have  been  made  to  a  misnamed  gran- 
tee had  been  corrected  by  a  subsequent  deed 
from  the  same  grantor,  defendant's  counsel  ad- 
mitted that  the  second  deed  was  insufficient  to 
correct  the  mistake,  and  introduced  in  evidence 
the  report  of  an  attorney  on  the  title,  which 
pointed  out  that  the  title  was  vested  in  the 
grantee  in  the  original  deed,  or  in  the  second 
deed,  or  in  both,  defendant  was  not  prejudiced 
by  an  erroneous  ruling  permitting  such  attorney 
to  testify  that  he  would  not  pass  a  title  con- 
taining such  defect. 

11.  Vendor  and  PtjBCHASEB- Eabnest  Mon- 
KY— Action— Findings. 

Where  a  complaint  by  a  purchaser  to  re- 
cover earnest  money  alleged  that  the  vendor 
did  not  hold  the  legal  title  to  a  portion  of  the 
property,  but  that  the  title  was  in  another,  and 
the  court  found  that  the  vendor  was  not  the 
owner,  but  that  the  "record  title"  was  in  a 
certain  person,  it  was  immaterial  that  the  court 
failed  to  find  in  whom  the  legal  title  rested. 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco ;  James  M.  Troutt,  Judge. 

Action  by  J.  Frank  Walters  against  George 
M.  Mitchell  and  others.  From  a  judgment 
for  plaintiff,  defendant  Mitchell  appeals.  Af- 
firmed. 

E.  W.  McGraw,  for  appellant  H.  M.  An- 
thony, for  respondent. 

COOPER,  P.  J.  This  action  was  brought 
to  recover  $500,  the  amount  of  a  deposit  made 


by  plaintiff  with  defendants,  Baldwin  and 
McOaw,  real  estate  agents,  on  a  contract  for 
the  purchase  of  a  cortaln  lot  belonging  to 
defendant  Mitchell.  Plaintiff  recovered  Judg- 
ment, from  vrhlch  defendant  Mitchell  appeals 
on  the  judgment  roll  and  a  bill  of  exceptions. 

The  $500  was  paid  March  26,  1904,  and  was 
acknowledged  by  a  writing,  which  described 
the  lot  as  being  situate  on  the  northeasterly 
comer  of  Spruce  and  Clay  streets,  fronting 
40  feet  and  2  inches  on  Spruce  street,  by  a 
depth  of  107  feet  and  6  Inches  on  the  norther- 
ly line  of  Clay  street  The  contract  provided 
that  plaintiff  should  bare  30  days  in  which 
to  examine  the  title,  and  in  case  of  any  valid 
objections  Mitchell  sbould  have  60  days  addi- 
tional time  in  which  to  perfect  the  title. 
Time  was  made  of  the  essence  of  the  con- 
tract and,  in  case  of  such  objections,  if  the 
title  sbould  not  be  perfected  within  the  CO 
days,  the  said  deposit  was  to  be  returned  to 
plaintiff.  Plaintiff  pointed  out  two  objec- 
tions, and  claimed,  on  the  trial,  that  each 
of  said  objections  was  valid,  and  that  the  de- 
fendants had  not  corrected  them  or  perfected 
the  title.  The  court  found  for  plaintiff  as 
to  each  objection,  and  we  are  of  opinion  that 
the  findings  are  correct  and  sustained  by  the 
evidence. 

The  first  objection  was  as  to  47  feet  on  the 
west  end  of  the  lot  fronting  on  Spruce  street, 
the  entire  width  of  the  lot  and  being  nearly 
one-half  thereof.  As  to  this  portion  of  the- 
lot  it  appears  that,  in  the  chain  of  title  to 
Mitchell,  a  conveyance  was  made  by  Robert 
Faessler,  who  then  owned  the  property,  to 
George  F.  Terschuren,  dated  April  10,  1899, 
which  was  duly  acknowledged  and  recorded. 
This  deed  passed  the  title  out  of  the  grantor 
to  the  grantee,  and  if  the  true  name  of  the 
grantee  was  George  F.  Terschuren  the  title 
passed  to  and  rested  In  George  F.  Tcrscburen. 
There  is  no  conveyance  of  record  from  George 
F.  Terschuren  to  Mitchell,  or  to  any  of  bis 
grantors,  and  the  title  is  still  of  record  in 
the  name  of  George  F.  Terschuren.  On  May 
10,  1899,  another  conveyance  was  made  by 
Robert  Faessler  to  Gerhard  F.  Terschuren, 
which  was  duly  acknowledged  and  placed  on 
record.  The  latter  deed  contained  the  recit- 
al: "This  deed  is  made  to  correct  a  deed 
to  George  F.  Terschuren  dated  April  lOth, 
1899,  recorded  May  4th,  1899,  to  correct  error 
in  grantee's  name."  It  Is  evident  that  after 
the  title  passed  out  of  Robert  Faessler  to 
George  F.  Terschuren  no  subsequent  deed  of 
Faessler  could  convey  anything,  or  convey  to 
any  different  grantee.  If  the  true  name  of 
the  grantee  was  George  F.  Terschuren,  the 
title  passed  to  said  George  F.,  and,  if  the  true 
name  was  not  George,  but  Gerhard,  and  the 
name  George  was  inserted  by  mistake,  in- 
stead of  Gerhard,  Faessler  could  not  correct 
the  mistake.  Tbis  is  conceded  by  appellants, 
but  they  claim  that  they  took  proceedings 
which  perfected  the  title  as  to  this  objection. 
After  plaintiff  had  objected  to  the  title  on 
the  grounds  Just  stated.^^^nd^^|j)g,^ 
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days,  the  appellants  undertook  to  correct  It 
In  the  following  manner:  Defendant  Mitch- 
ell, together  with  Gerhard  F.  Terschuren, 
as  coplalntlffs,  bronght  an  action  In  the  an- 
perlor  court  of  the  city  and  county  of  San 
Francisco  on  the  14th  day  of  Jnne,  1904, 
against  one  Hynes,  the  administrator  of  the 
estate  of  Robert  Faessler,  deceased.  The  com- 
plaint in  said  cause  set  forth  the  making  of 
the  deed  by  Faessler  in  his  lifetime  to  George 
F.  Terschuren,  that  it  was  made  to  George  by 
mistai^e,  and  that  the  true  name  of  the  gran- 
tee was  Gerhard  Instead  of  George,  and  that 
there  was  no  such  person  as  George  F.  Ter- 
schuren. Hynes,  as  administrator,  filed  an 
answer  denying  the  allegations  of  the  com- 
plaint On  June  20, 1904,  a  decree  was  made 
and  entered  In  the  said  superior  court,  finding 
the  facts  to  be  as  alleged  in  the  complaint, 
and  adjudging  that  the  deed  made  by  Robert 
Faessler  to  George  F.  Terschuren  was  made 
by  mistake,  and  that  tbe  deed  be  reformed 
by  Inserting  the  name  Gerhard,  instead  of 
George,  and  that  the  deed  as  so  reformed 
should  be  a  conveyance  as  if  made  by  Rob- 
ert Faessler  to  Gerhard  F.  Terschuren. 

It  is  contended  by  appellants  that  the  deed 
80  procured  cured  the  defect  in  the  title,  but 
we  do  not  think  so.  The  suit  was  evidently 
a  friendly  attempt,  without  contest,  to  per- 
fect the  title  of  Mitchell.  It  was  not  a  pro- 
ceeding in  rem.  George  F.  Terschuren  was 
not  made  a  party,  and  therefore  the  suit  did 
not  affect  him.  If  he  had  been  made  a  party, 
and  the  proceeding  had  been  in  rem,  and  due 
publication  of  summons  made  after  failure  to 
find  him,  there  would  t>e  force  in  appellant's 
contention ;  but  it  is  plain  that.  If  Faessler  in 
his  lifetime  could  not  correct  tbe  first  con- 
veyance made  by  bim,  his  administrator  could 
not  do  so.  Nor  did  the  decree  of  tbe  court 
aid  tbe  matter  in  the  least  It  was  only  con- 
dnsive  upon  Hynes  as  administrator,  but  he 
never  claimed  the  property  as  administrator. 
His  intestate  never  claimed  it  after  be  made 
the  deed  conveying  it  The  fact  that  In  any 
litigation  concerning  the  title  parol  evidence 
would  be  admissible  to  show  that  tbe  grantee 
George  F.  Terschuren  was  identically  the 
same  person  as  Gerhard  F.  Terschuren  does 
not  as  to  plaintiff  change  the  result  The 
plaintiff  had  the  right  to  a  title  fairly  de- 
ducible  of  record,  free  from  reasonable  doubt 
or  litigation.  He  was  not  required  to  accept 
a  title  depending  upon  matters  which  rest 
in  parol.  Gwln  v.  Calegarls,  189  Cal.  384, 
73  Pac.  851,  and  cases  cited.  Counsel  for 
appellant  very  properly  and  candidly  admit 
the  mle  'Hliat  the  fact  that  error  In  name 
could  be  proven  by  parol  In  any  litigation 
concerning  the  property  would  not  make 
the  title  marketable  under  the  decisions  of 
this  court" 

The  second  objection  to  the  title  was  that 
the  owner  of  the  lot  on  the  north  of  the  prem- 
ises agreed  to  be  conveyed  maintained  pro- 
jections of  his  house  and  overhanging  eaves 


which  aftected  tlie  possession  of  tbe  property 
to  be  conveyed.  The  court  found  such  to  be 
the  fact,  and  the  evidence  supports  tbe  find- 
ing. In  fact  it  is  conceded  in  appellant's 
brief  that  the  eaves  and  other  projections  of 
the  house  on  the  lot  north  "overlapped  the 
lot  in  question  a  few  Inches."  It  is  claimed, 
however,  that  the  evidence  shows  that  the 
owner  of  the  lot  on  the  north  made  no  claim 
to  the  right  to  maintain  such  projections  and 
eaves,  but  stated  that  he  would  remove  them 
at  any  time.  But  plaintiff  was  not  bound  by 
any  parol  promises  as  to  the  possession  of  the 
property.  As  defendants  claimed  that  the 
$500  was  forfeited.  It  was  incumbent  upon 
them  to  show  that  they  tendered  a  deed 
which  would  convey  the  property  and  the 
possession  of  it  to  plaintiff.  Plaintiff  bad  the 
right  to  tbe  possession  of  all  of  it  before  the 
purchase  price  could  be  demanded  of  him. 

It  is  claimed  that  the  title  was  made  satis- 
factory to  plalntlfiCs  attorney  by  the  Judg- 
ment obtained  in  the  suit  against  Hynes, 
the  administrator  of  tbe  estate  of  Faessler, 
and  by  the  promise  that  the  obstructions  and 
eaves  of  the  house  on  the  north  would  be  re- 
moved, and  that  the  attorney  for  plaintiff 
agreed  with  the  owner  of  the  lot  and  building 
on  the  north  that  in  consideration  of  the 
sum  of  $5,  the  receipt  of  which  was  acknowl- 
edged, the  obstructions  and  eaves  might  re- 
main for  one  year.  Tbe  testimony  shows 
that  the  plaintiff  employed  the  attorney  to 
examine  the  abstract  and  pass  upon  the  title. 
Plaintiff  was  not  iMund  by  the  advice  of  the 
attorney,  nor  by  the  agreement  as  to  the 
obstructions.  The  attorney  testified  that  he 
was  employed  to  give  bis  opinion  and  Judg- 
ment upon  the  title,  and  for  no  other  pur- 
pose, and  that  be  was  not  authorized  to 
waive  any  objections  to  the  title.  It  would 
be  a  strange  doctrine  which  would  compel 
the  plaintiff  to  take  a  defective  title.  In  the 
face  of  tbe  agreement  to  give  him  a  good 
one,  simply  because  the  attorney  whom  he  em- 
ployed gave  an  erroneous  opinion  as  to  the 
title.  Plaintiff  was  not  bound  by  the  opin- 
ion, and  surely  the  vendor  was  in  no  position 
to  profit  by  it  On  the  contrary,  the  plaintiff 
had  the  right  to  employ  as  many  attorneys  as 
be  saw  fit,  and  to  have  the  advice  of  each  and 
every  one  of  them,  and  the  question  would 
still  be  as  to  whether  or  not  the  title  ten- 
dered was  a  marketable  title  within  the 
meaning  of  tbe  law. 

We  have  examined  tbe  complaint  as  to  the 
contention  that  it  falls  to  state  a  cause  of 
action  because  it  does  not  state  that  the 
plaintiff  tendered  tbe  purchase  money  and 
demanded  a  deed.  It  does  allege  th.tt  plain- 
tiff pointed  out  and  stated  to  defendants  the 
defects  in  the  title,  and  "at  the  same  time 
notified  defendants  that  he  would  perform 
the  said  agreement  on  bis  part  and  pay 
tbe  balance  of  the  purchase  price  according 
to  tbe  terms  of  said  agreement,  upon  receiv- 
ing a  perfect  title  according  to  the  terms  of 
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said  agreement."  It  Is  further  alleged  that 
the  defendant  Mltcliell  failed  to  cure  the 
alleged  defects  In  the  title,  or  to  perform 
the  agreement  on  his  part  There  was  no  de- 
murrer to  the  complaint.  There  does  not 
appear  to  have  heen  any  objection  to  the 
evidence  on  the  ground  that  the  complaint 
failed  to  state  a  cause  of  action.  It  Is  suffi- 
cient to  say  that,  In  view  of  this  record, 
we  think  the  complaint  sufficient.  The  time 
In  which  to  perfect  the  title  bad  expired. 
The  title  had  not  been  perfected.  In  such 
case  a  tender  of  the  money  by  the  plaintiff 
would  have  been  a  useless  proceeding. 

F.  S.  Brlttain,  an  attorney,  was  called  as 
A  witness  by  the  defendants,  and  testified 
that  at  the  time  of  the  transaction  be  was 
one  of  the  attorneys  for  the  Hibernia  Bank, 
and  as  such  examined  the  title  with  a  view 
to  a  loan  by  the  bank  upon  the  property.  He 
was  asked  in  cross-examination  by  plaintifTs 
attorney  the  following  question:  "Q.  A  deed 
runs  to  George  F.  Terschuren,  and  later  on 
there  Is  a  deed  that  runs  to  Gerhard  F. 
Terschuren  for  that  identical  property,  and  In 
the  bottom  of  the  deed  It  says:  This  deed 
Is  made  to  correct  a  deed  to  George  F. 
Terschuren,  dated  April  10,  1899,  recorded 
May  4,  1899,  to  correct  error  in  grantee's 
name.' "  Then  the  following  took  place,  as 
«bown  by  the  record:  "Mr.  McGraw:  We 
will  admit  that  was  not  sufficient  to  correct 
the  error.  Witness:  I  had  advised  Mr. 
Walters  with  regard  to  this  particular  case. 
I  dictated  the  objection  that  is  expressed  in 
the  report  from  Tobin  &  Tobln.  Q.  Would 
you  pass  title  on  the  purchase  of  land  that 
bad  such  a  defect?  (Defendant  objected  to 
the  question  as  immaterial.  Incompetent,  and 
Irrelevant.  Objection  was  overruled,  to  which 
ruling  defendant  duly  excepted.)  Witness: 
No."  The  question  was  immaterial,  and 
called  for  the  opinion  of  the  witness,  but 
It  Is  apparent  that  It  was  harmless.  The 
answer  was  certainly  no  more  injurious  than 
the  admission  of  defendant's  attorney  that 
the  second  deed  "was  not  sufficient  to  cor- 
rect the  error."  Not  only  this,  but  defend- 
ant's cotmsel  had  placed  in  evidence  the  re- 
port of  Brittain  upon  the  title,  which  pointed 
out  that  the  title  was  "vested  In  George  F. 
Terschuren,  or  in  Gerhard  F.  Terschuren,  or 
In  both." 

It  is  urged  that  there  is  no  finding  upon 
the  issue  made  by  the  pleadings  to  the  effect 
that  Gerhard  F.  Terschuren  was  at  all 
times  and  still  Is  the  owner  of  the  westerly 
47  feet  of  the  lot  agreed  to  be  conveyed. 
The  complaint  alleged  that  the  defendant 
Mitchell  did  not  hold  the  legal  title  to  said 
portion,  but  that  the  title  was  in  Gerhard  F'. 
Terschuren.  The  court  found  that  the  de- 
fendant Mitchell  was  not  the  owner  and  did 
not  hold  the  legal  title  to  said  portion  of  said 
lot,  but  that  the  record  title  was  in  George 
F.  Terschuren.  The  material  issue  was 
as  to  whether  or  not  the  title  was  i-i   de- 


fendant Mitchell.  The  court  found  that  It 
was  not.  It  was  wholly  immaterial  whether 
it  was  outstanding  in  the  name  of  Gerhard 
or  George  Terschuren.  It  was  not  in  defend- 
ant Mitchell,  and  that  Is  sufficient. 

The  court  found  as  to  all  the  material 
Issues,  and  the  findings  support  the  Judgment. 

The  Judgment  Is  affirmed. 

We  concur:  HALL,  J.;  KBEEI6AN,  J. 


t  Cat.  App.  Wt 
FINKBOHNER  v.  GLENS  FALLS  INS.  CO. 
OF  GLENS  FALLS,  N.  X.    (Civ.  313.) 

(Ourt  of  Appeal,  Third   District,   Ciialifomia. 
Sept  7,  1907.) 

1.  IKSTJBANCB— POMCIES— CONSTBlTCnON. 

The  rule  that  a  policy  is  to  be  constmed 
liberally  in  favor  of  insured,  and  strictly  against 
the  insurer,  cannot  be  invoked  to  change  the 
nature  of  the  contract,  but  only  to  resolve  un- 
certainty or  ambiguity  in  favor  of  the  party 
likely  to  be  misinfomied  or  imposed  on. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,   Insurance,  §§  292-295.] 

2.  Same  —Policy— Conditions— Substahtiai, 
Compliance. 

Insured  cannot  recover  on  a  policy  unless 
he  has  at  least  substantially  complied  with  its 
conditions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  §§  700-TO2.] 

3.  Same— "Interest"  of  Insured. 

The  term  "interest,"  as  used  in  a  provi- 
sion of  a  fire  policy,  declaring  that  a  change  of 
insured's  interest,  title,  or  possession  of  the  8ut>- 
ject  of  the  insurance,  without  the  insurer's  con- 
sent shall  work  a  forfeiture  of  the  policy,  is 
not  limited  to  a  change  in  the  legal  title,  but 
extends  to  both  legal  and  equitable  rights. 

[Ed.  Note. — i'oT  cases  in  point  see  Cent  Die. 
vol.  28,  Insurance,  $§  7D4-825.J 

4.  Vendob  and  Pubchasbb  —  Contbact  or 

Sale— Effect— Rights  of   Vendob. 

Where  an  owner  of  land  contracted  in  writ- 
ing to  sell  the  same  and  placed  the  purchaser 
in  possession,  after  payment  of  a  part  of  the 
price,  the  vendor  agreeing  to  convey  the  legal 
title  on  full  payment  being  made,  he  became  a 
trustee  of  the  legal  title  for  the  vendee,  who  was 
the  equitable  owner  of  the  property. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  §  376.] 

5.  Insurance— Change  of  Intsbest— Execu- 
TOBY  Contract  of  Sale. 

Where  insured  contracted  to  sell  the  prop- 
erty to  another,  and  the  vendee,  after  paying 
part  of  the  price,  was  placed  in  possession,  in- 
sured's interest,  before  the  balance  of  the  price 
wiis  payable  under  the  contract  or  a  deed  given, 
was  changed  under  the  doctrine  of  equitable 
conversion  from  realty  to  personalty,  and,  hav- 
ing been  effected  without  the  consent  of  the  in- 
.surer,  constituted  a  breach  of  a  condition  pro- 
hibiting a  change  in  insured's  interest,  title,  or 
possession  of  the  subject  of  the  insurance  with- 
out the  insurer's  consent  though  there  was  no 
actual  increase  of  risk. 

[Ed.  Note. — For  cas'.'s  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  S§  709-803,  823.] 

Appeal  from  Superior  Court  San  Joaquin 
(3ounty ;  W.  B.  Nutter,  Judge. 

Action  by  Charles  Flnkbohner  against  the 
Glens  Falls  Insurance  Company  of  Glena 
Falls,  N.  X.    Judgment  for  plaintiff,  and  de- 


Digitized  by  VjOOQIC 


nal) 


FINEBOHNEB  y.  OLENS  7ALLS  INS.  Ca 


81» 


fendant  appeals  from  as  order  denying  Its 
motion  for  a  new  trlaL    Reversed. 

T.  G.  Van  Ness  and  Kicol  &  Orr,  tor  ap- 
pellant.   B.  0.  Minor,  tor  respondent. 

BURNETT,  J.  In  conseqnence  of  the  de- 
struction by  Are  of  a  frame  dwelling  belong- 
ing to  plaintiff,  and  wblch  was  Insured  on 
June  14,  1903,  for  three  years  by  appellant, 
this  action  was  bnnight  on  tbe  Insurance 
policy  for  tbe  sum  of  $600.  Plaintiff  had 
Judgment,  and  defendant  appealed  from  the 
order  denying  its  motion  for  a  new  trial. 

The  main  controversy  hinges  npon  tbe  ef- 
fect to  be  given  to  this  clause  in  the  policy: 
"This  entire  policy,  unless  otherwise  provid- 
ed by  agreement  indorsed  hereon  or  added 
hereto  shall  be  void  *  •  •  If  any  change, 
other  than  by  the  death  of  an  in8iu«d,  take 
place  in  the  Interest,  title  or  possession  of 
the  subject  of  insurance  (except  change  of 
occupants  without  Increase  of  hazard)  wheth- 
er by  legal  process  or  Judgment  or  by  volun- 
tary act  of  the  Insured,  or  otherwise." 

April  6,  1906,  more  than  two  months  prior 
to  tbe  fire,  without  any  Indorsement  being 
made  on  said  policy  or  addition  thereto,  and 
without  the  knowledge  or  consent  of  appel- 
lant, tbe  respondent  entered  into  a  written 
agreement  with  M.  D.  EUiton  and  W.  D.  Buck- 
ley, the  nature  of  which  tbe  following  clause 
will  show:  "Tbo  said  party  of  the  first  part 
(Charles  Finkbobner),  In  consideration  of  the 
covenants  and  agreements  on  the  part  of 
the  said  parties  of  the  second  part  herein 
contained,  agrees  to  sell  and  convey  nnto  the 
said  parties  of  the  second  part  and  said  sec- 
ond parties  agree  to  buy  [describing  the  prop- 
erty including  the  land  upon  which  said 
dwelling  house  stood] — ^for  the  sum  of  eight 
thousand  one  hundred  and  twenty-two  and 
■*/i*o  dollars,  and  the  said  parties  of  the  sec- 
ond part  agree  to  pay  the  said  sum  •  *  • 
as  follows,  to  wit:  $1,200.00  on  the  execution 
of  this  agreement  and  the  balance  •  •  • 
on  or  before  November  1,  lOOS.  It  l>elng  un- 
derstood that  tbe  party  of  the  first  part  will 
accept  a  mortRoge  made  by  Zack  Martin  for 
$3,213.00  at  six  per  cent  net,  payable  on  or 
before  three  years  from  date  of  execution, 
secured  by  32.13  acres  of  land,  being  parts  of 
lots  25,  26  and  27,  as  cash  for  $3,213.00  in 
said  last-named  payment  It  Is  mutually 
nnderstood  and  agreed  that  the  parties  of  the 
second  part  are  to  have  Immediate  posses- 
sion of  said  land  and  all  income  tberefronL" 
Then  follow  the  formal  covenant  to  execute 
a  deed  on  the  payment  of  the  money  and 
tbe  stipulation  that  the  agreement  shall  bind 
beirs,  etc.,  and  that  time  is  of  the  essence  of 
the  contract  On  the  same  day  tbe  said  Eat- 
on and  Buckley  entered  Into  a  similar  con- 
tract affecting  a  part  of  said  property  and  in- 
cluding said  dwelling  house,  with  the  said 
Zack  Martin,  who  agreed  to  pay  for  said 
property  the  sum  of  $0,104.70.  Twelve  hun- 
dred dollars  were  paid  on  the  execution  of  thA 


agreement  Sixteen  hundred  and  odd  dollars 
were  to  be  paid  on  or  before  November  1. 
1909,  and  the  balance  was  to  be  secured  by  a 
mortgage  referred  to  in  the  aforesaid  agree- 
ment between  respondent  and  Eaton  and 
Buckley.  Finkbobner  Indorsed  his  approval 
on  said  contract  and  Martin,  as  provided 
therein,  went  into  immediate  possession  of 
said  premises,  and  was  occupying  said  dwell- 
ing house  at  the  time  of  the  fire,  which  occur- 
red June  23,  1905.  The  deferred  payments 
bad  not  then  been  made,  as  they  were  not 
due,  and  tbe  legal  title  to  the  premises  was 
still  In  respondent 

In  the  construction  of  Insurance  policies 
great  favor  is  shown  to  the  insured.  The  rule 
generally  recognized  Is  to  construe  the  cove- 
nants strictly  against  the  Insurer  and  liberal- 
ly in  favor  of  the  insured.  We  need  not 
stop  to  philosophize  as  to  the  reason  for 
this  rule.  It  is  sufficient  to  say  that  It  has 
been  generally  Indorsed  by  the  higher  courts, 
but  of  course,  it  is  not  sufficiently  Indulgent 
towards  the  insured  as  to  ignore  or  nullify 
bis  express  and  unequivocal  agreement.  It 
cannot  be  Invoked  to  change  the  nature  of 
the  contract,  but  only  to  resolve  an  uncertain- 
ty or  ambiguity  in  favor  of  the  party  who  is 
likely  to  be  misinformed  or  imposed  upon. 
The  law,  while  tender  of  the  rights  of  the 
insured,  will  hold  him  to  a  substantial  com- 
pliance with  the  terms  of  his  policy,  as  It 
will  the  parties  to  any  other  contract.  Any 
other  rule  would  be  opposed  to  the  Interests 
of  the  honest  policy  holder,  as  well  as  sub- 
versive of  the  rights  of  tbe  insurer,  and  it 
could  not  be  countenanced  by  a  court  of  jus- 
tice; In  the  case  at  bar,  did  tbe  agreement 
to  convey  the  property,  together  with  the 
entry  Into  possession  by  Martin  In  pursuance 
of  that  agreement  constitute  such  a  change 
In  the  title  or  interest  or  possession  of  re- 
spondent as  to  render  the  policy  void? 

The  identical  question  has  not  been  involv- 
ed in  any  case  decided  by  our  Supreme  Ckiurt 
although  said  court  has  indulged  in  some 
observations  indicating,  as  we  shall  present- 
ly see,  that  such  condition  would  avoid  the 
policy.  In  other  Jurisdictions  the  case  has 
been  fairly  presented  and  determined.  In 
Orunauer  v.  Westchester  Fire  Ins.  Co.,  72 
N.  J.  Law,  289,  62  Atl.  418,  S  I..  R.  A. 
(N.  S.)  107,  a  recent  case  decided  by  the 
Court  of  Errors  and  Appeals  of  New  Jersey, 
it  is  said:  "It  is  not  open  to  question  that, 
under  the  admitted  facts,  a  change,  at  least, 
in  the  possession  and  right  of  possession  of 
the  insured  in  the  premises  had  taken  place. 
Tbe  period  of  interest  in  the  insured  embrac- 
ed In  the  condition  is  incontestably  from  tbe 
beginning  to  the  expiration  of  tbe  policy. 
That  such  conditions  are  reasonable  and 
valid,  even  though  they  tend  to  create  for- 
feiture of  the  policy,  cannot  l>e  denied. 
•  •  •  Undoubtedly  such  contract  creates 
the  relation  of  trustee  and  cestui  que  trust 
between  vendor  and  vendee.    It  produces  in 

equity  a  complete  transition  of.the^eudorX 
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holdings  from  real  to  personal,  and  glres  the 
vendee  the  equitable  ownership.  After  such 
contract,  the  vendor's  Interest  is  no  longer 
real  estate,  and  the  unpaid  purchase  money 
Is  personalty  and  goes  to  the  vendor's  per- 
sonal representative  In  case  of  his  death. 
Thereafter  the  assured  could  have  but  a 
diminished  incentive  In  the  preservation  of 
the  property  from  Injury,  and  such  result 
■was  the  very  object  intended  by  the  insurer 
to  be  guarded  against  by  the  Inserted  condi- 
tion. Although  the  vendor  still  retains  the 
legal  title  to  the  land  agreed  to  be  sold  and 
conveyed,  he  thereafter  holds  it  only  as  a 
trustee  for  the  vendee  •who  becomes  the 
equitjible  and  beneficial  owner."  In  Brighton 
Beach  Racing  Association  ▼.  Home  Ins.  Co., 
47  Misc.  Rep.  177,  93  N.  Y.  Supp.  6S4,  under 
a  similar  contract  to  convey,  the  court  said: 
"It  is  plain  that  there  was  a  change  in  in- 
terest. There  was  in  fact  a  change  of  title. 
The  possession  given  under  the  contract  of 
sale  made  the  purchaser  the  equitable  own- 
er in  fee.  »  •  •  Although  the  contract 
said  be  was  to  occupy  'as  tenant  of  the 
party  of  the  first  part  without  any  pay  or 
rent  thereof,'  it  is  manifest  that  the  contract 
gave  him  more  tlian  the  interest  and  rights 
of  a  tenant."  Again,  in  William  Skinner  & 
Sons,  etc.,  v.  Houghton,  92  Md.  68,  48  Atl. 
85,  84  Am.  St.  Rep.  485,  the  Court  of  Appeals 
of  Maryland  held  to  the  same  doctrine,  say- 
ing: "Can  it  be  doubted  that  there  was  a 
change  in  the  Interest  in  this  property?  As 
long  as  the  insured  has  made  no  change  in 
his  estate  in  the  property,  a  company  may 
be  perfectly  satisfied  to  continue  the  insur- 
ance; but  if  be  makes  such  a  change  as  to 
divest  himself  of  all  interest  in  the  property, 
excepting  a  vendor's  lien  for  the  purchase 
money,  and  has  a  responsible  party  bound 
for  the  payment  of  that,  he  does  not  have 
the  same  motive  for  the  protection  of  the 
property  that  he  had  before."  To  the  same 
effect  is  Cottlngham  v.  Fireman's  Fund  Ins. 
Co.  (a  Kentucky  ease),  reported  in  90  Ky.  439, 
14  S.  W.  417,  9  L.  B.  A.  627.  In  Gibb  et  al.  v. 
Fire  Ins.  Co.  of  the  County  of  Philadelphia, 
59  Minn.  267,  61  N.  W.  137.  50  Am.  St.  Rep. 
405,  the  Supreme  Court  of  Minnesota  takes  a 
similar  view,  and  holds  that  "the  word  'In- 
terest' is  broader  than  the  word  'title,'  and 
includes  both  legal  and  equitable  rights." 

No  case  has  been  cited  by  respondent  where 
the  vendee  entered  into  possession  under  such 
a  contract  of  sale  and  a  fire  occurred  under 
similar  circumstances  as  we  have  here  In 
which  It  has  been  held  that  the  policy  was 
not  forfeited.  In  Grable,  Trustee,  etc.,  v. 
German  Ins.  Co.  of  Freeport,  32  Neb.  645,  40 
N.  W.  713,  the  Supreme  Court  of  Nebraska 
held  that  the  policy  was  not  forfeited,  but 
in  that  case  there  was  no  change  of  posses- 
sion of  the  property.  Walradt  v.  Phcenix 
Ins.  Co.  of  Hartford,  136  N.  Y.  375,  32  N.  E. 
1063,  32  Am.  St  Rep.  752,  and  Herman  v. 
Katz,  101  Tenn.  118,  47  S.  W.  86,  41  L.  R. 
A.  700,  involved  the  question  of  tlie  efCect 


of  the  possession  of  the  personal  propertr 
by  the  sberifC  under  a  -writ  of  execution.  It 
was  held  that  there  was  no  change  in  the 
title  or  interest,  but  simply  of  possession 
without  any  increase  of  hazard.  McClelland 
V.  Greenwich  Ins.  Co.,  107  La.  124,  31  South. 
691,  was  a  similar  case,  relating  to  the  effect 
of  a  levy  of  a  writ  of  attachment  on  person- 
al property.  In  Lane  v.  Marine  Mutual  Fire 
Ins.  Co..  12  Me.  44,  28  Am.  Dec.  150,  it  ap- 
pears there  was  a  parol  lease  of  the  store 
and  goods,  but  a  resumption  of  possession  by 
the  insured  before  the  fire.  It  -was  held  that 
there  was  no  violation  of  the  covenant 
against  alienation  so  as  to  render  the  policy 
void.  In  Pelton  v.  'Westchester  Ins.  Co.,  77 
N.  T.  605,  the  party  under  contract  to  pur- 
chase had  entered  into  possession  of  the 
property.  He  had  it  insured,  stating  that 
the  property  was  his.  A  loss  occurred,  and 
the  company  defended  upon  the  ground  that 
the  Interest  of  the  insured  bad  not  been  fully 
stated,  but  it  was  held  that  the  defense 
could  not  be  maintained,  as  the  insured  was 
the  equitable  owner,  and  this  was  sufficient 
to  satisfy  the  requirement  of  the  policy.  Re- 
spondent also  cites  Joyce  on  Insurance,  8 
2284,  to  the  effect  that  "the  fact  that  the  in- 
sured has  made  a  contract  to  sell  the  insur- 
ed property  does  not  of  Itself  constitute  an 
alienation  within  the  meaning  of  the  policy. 
The  sale  must  be  actually  consummated,  and 
there  must  be  such  a  transfer  as  to  divest 
the  insured  of  bis  title."  !But  in  the  same 
section  the  following  doctrine  Is  also  approv- 
ed: "If  the  owner  of  insured  premises  makes 
an  executory  agreement  to  convey  the  prem- 
ises, and  the  vendee  under  such  an  agree- 
ment talces  possession  and  pays  a  part  of  the 
purchase  money,  this  is  a  breach  of  the  con- 
dition avoiding  the  policy  in  case  any  change 
takes  place  in  the  Interest  of  the  insured." 
The  decision  in  Smith  v.  Phcenlx  Ins.  Co., 
91  Cal.  323,  27  Pac.  738,  13  L.  R.  A.  475,  25 
Am.  St.  Rep.  191,  is  grounded  upon  the  prop- 
osition that  the  possession  of  the  tenant  was 
by  virtue  of  the  lease,  and  not  as  the  equita- 
ble owner.  As  said  by  the  court:  "The  real 
and  only  question  In  the  case  is  whether  the 
contract  of  sale  embraced  In  the  lease,  or 
superadded  to  it,  wrought  a  change  in  the 
title  to  the  insured  premises  within  the  mean- 
ing of  the  policy,  or  imparted  to  the  posses- 
sion of  Stewart  a  character  materially  dif- 
ferent from  the  possession  of  a  tenant."  It 
was  Justly  held  that  Stewart's  possession 
was  simply  that  of  a  tenant  No  other  con- 
clusion could  have  been  reached  in  view  of 
the  express  terms  of  the  instnmient  demising 
the  property  to  Stewart  for  the  term  of  five 
years  at  a  fixed  rent  payable  monthly,  with 
the  provision  that  "said  party  of  the  second 
part  may  at  any  time  during  said  term  of 
five  years  purchase  said  hotel,"  eta  In  ref- 
erence to  the  latter  clause,  the  court  said: 
"In  considering  the  question  before  us,  we 
may  lay  out  of  view  the  stipulation  giving 
Stewart  the  privilege  of  purchasing,  forclear* 


Cal.) 


FINKBOHNER  t.  GLENS  FALLS  INS.  CO. 


321 


iy  be  was  not  thereby  bound  to  take  tbe 
property  and  pay  for  It,  even  if  It  remained 
wbole  and  Intact."  It  was  further  beld  tbat 
tbe  possession  of  the  property  by  Stewart 
was  with  tbe  implied  consent  of  the  Insurer. 
Tbe  difference  between  tbat  case  and  tbe  one 
at  bar  Is  so  marked  that  the  said  opinion  of 
tbe  Supreme  Court  furnisbes  us  little  assist- 
ance. It  contains,  however,  some  observa- 
tions— in  a  sense  probably  obiter— that  in- 
dicate a  view  of  tbe  question  here  in  har- 
mony with  what  we  have  already  expressed. 
For  Instance,  in  reviewing  the  cases  from 
other  jurisdictions,  it  Is  said:  "For  tbe  pur- 
pose of  this  decision,  it  is  sufficient  to  say 
that  no  case  has  been  cited,  and  we  have  dis- 
covered none.  In  which  tbe  vendee  has  been 
beld  bound  to  pay  the  purchase  price  where 
8  valuable  part  of  the  property  has  been  de- 
stroyed before  the  day  fixed  for  payment  and 
conveynace,  unless  he  has  taken  possession 
UDder  the  contract  of  sale  or  has  tbe  rigbt 
to  such  possession  under  tbe  contract  before 
the  occurrence  of  the  loss." 

In  the  later  case  of  Mackintosh  v.  Agricul- 
tural Fire  Ins.  Co.,  89  Pac.  102,  our  Supreme 
Court  bases  Its  decision  against  the  Insur- 
ance company  upon  tbe  ground,  as  stated  in 
tbe  syllabus,  tbat  "there  Is  not  a  change  of 
interest  or  of  possession  In  tbe  Insured  prop- 
erty, which  under  a  flre  policy  works  a  for- 
feiture, where  a  contract  for  purchase  thereof 
is  given,  which  amounts  to  a  mere  option, 
with  right  of  possession  for  experimental 
porposes,  subject  to  free  access  and  manage- 
ment by  tbe  owner."  In  the  opinion,  though, 
written  by  Mr.  Justice  Shaw,  we  find  this 
language:  "Tbe  change  of  Interest  referred 
to  In  tbe  policy.  In  view  of  the  well-known 
rule  of  construction  applied  to  insurance  pol- 
icies requiring  them  to  be  construed  most 
strongly  against  the  Insurer,  refers  to  some 
change  of  Interest  which  would  make  tbe 
loss  In  case  of  destruction  fall  upon  tbe  buy- 
er, so  that  by  such  change  the  original  policy 
holder  would  lose  bis  interest  In  maintain- 
ing tbe  property  and  protecting  it  from  flre. 
It  does  not  refer  to  a  mere  right  which  an- 
other party  may  acquire  which  does  not 
change  tbe  risk  In  case  of  loss,  nor  give 
the  third  party  more  tban  a  mere  option  to 
purchase  tbe  property.  This  rule  regarding 
the  change  of  risk  might  be  dlflTerent  If  It 
were  not  for  the  gualifled  character  of  the 
possession  which  was  given  to  Baker  under 
the  arrangement  between  the  parties." 

A  different  clause  of  an  Insurance  policy 
was  under  review  in  the  case  of  Goorbcrg 
V.  Western  Assurance  Co.  (Cal.)  89  Pac.  130. 
It  is  there  said  by  the  court,  speaking  through 
Mr.  Justice  Sloss:  "Tbe  purpose  of  the  war- 
ranties and  conditions  Is  to  protect  tbe  In- 
surer from  liability  on  risks  which  he  would 
have  been  unwilling  to  take  for  tbe  stipulat- 
ed premium  or  perhaps  for  any  premium. 
•  •  •  The  risk  Is  greater,  then,  where  a 
man  Insures  a  bouse  which  is  on  land  not 
belonging  to  him  than  it  would  be  if  he  own- 
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ed  the  land."  In  that  case  the  judgment  was 
reversed  because  of  misrepresentation  by  the 
insured  as  to  the  ownership  of  tbe  land,  but 
the  reason  for  the  ruling  applies  equally  to 
tbe  condition  where,  after  tbe  policy  Is  is- 
sued, there  Is  a  change  of  ownership  without 
tbe  consent  of  the  insurer.  A  moment's  re- 
flection will  show  tbat  the  very  contingency 
sought  to  be  avoided  Is  present  In  tbe  case 
at  bar.  It  is  manifest  that  tbe  risk  was  In- 
creased without  tbe  consent  of  the  Insurer 
for  the  obvious  reason  that  whatever  loss 
might  be  occasioned  by  the  flre  would  fall 
upon  Martin,  and  not  upon  Finkbohner. 
Hence  tbe  Inducement  or  temptation  for  the 
latter  to  be  Indifferent  concerning  the  care  of 
the  property.  Where  a  party  enters  into 
possession  of  property  under  an  agreement 
to  purchase,  and  while  In  possession,  without 
any  fault  of  tbe  vendor,  the  property  Is  Ue- 
Btroyed  by  flre.  It  could  hardly  be  maintain- 
ed that  tbe  vendee  would  be  relieved  of  the 
liability  for  the  purchase  price.  The  rule  Is 
stated  in  section  1406  of  Pomeroy's  Equity 
Jurisprudence  as  follows:  "The  effect  of  an 
executory  contract  for  the  sale  of  land,  In 
working  an  equitable  conversion  and  in  cloth- 
ing the  purchaser  with  an  equitable  estate 
In  the  land,  and  the  vendor  with  an  equitable 
ownership  of  the  purchase  price,  has  already 
been  described.  As  soon  as  the  contract  is 
finally  concluded,  although  it  is  wholly  exec- 
utory in  form,  these  rights  and  estates  be- 
come fixed  and  vested.  It  follows,  therefore, 
that  the  purchaser,  being  the  equitable  own- 
er. Is  entitled  to  all  the  benefits  and  assumes 
all  the  risks  of  ownership." 

It  is  of  no  importance  that  the  learned  trial 
judge  found  that  there  was  no  increase  of 
the  risk  from  tbe  change  of  possession.  It 
is  obvious  tbat  such  a  finding  Is  material 
only  where  possession  Is  held  by  a  tenant  of 
tbe  Insured.  Assuming  as  a  matter  of  fact 
that  Martin  is  just  as  careful  and  conscien- 
tious as  Finkbohner  and  tbat  tbe  danger  of 
fire  was  actually  not  increased  in  conse- 
quence of  Martin's  possession  of  tbe  prop- 
erty, yet  the  law  applies  a  general  standard 
to  all  similar  cases  and  constrains  us  to  bold 
tbat  the  insured,  having  lost  bis  pecuniary 
Interest  In  the  protection  of  the  property, 
the  risk  was  thereby  increased,  and  under 
the  express  terms  of  the  policy  the  Insurer 
Is  relieved  of  liability.  To  hold  otherwise 
would  be  for  us  to  declare  that  the  parties 
are  not  to  be  bound  by  tbe  terms  of  tbelr 
agreement.  This  Is  not  within  the  province 
of  a  judicial  tribunal.  Tbe  insured  should 
have  secured  the  consent  of  the  insurer  to 
the  change  of  title,  as  provided  in  the  policy. 
He  made  no  attempt  to  do  so,  and  we  are 
powerless  to  relieve  him  of  tbe  consequences 
of  bis  neglect 

The  order  denying  tlie  motion  for  a  new 
trial  Is  reversed. 

We  concur:    CHIPBIAN,  P.  J.;  HART,  J. 
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GALVIN  V.  MUTUAL  SAVINGS  BANK  et  al. 
(Civ.  368.) 

(Court   of  Appeal,   First   Diatrict,    California. 

Sept  10,  1907.    Rehearing  Denied 

Oct  8,  1007.) 

1.  Executors  and  Administbatobs— Neces- 
sity FOE  Administbation— Next  of  Kin— 
Rights  of  Assionee. 

Where  intestate  died  leaving  a  widow  and 
certain  next  of  kin,  and  personal  property  which 
the  widow  took  possession  of  and  thereafter 
claimed  to  own,  an  assignee  of  one  of  the  next 
of  kin,  though  there  were  no  creditors,  conid 
not  recover  from  the  widow  and  her  depositary, 
in  the  absence  of  administration,  the  amount  of 
such  intestate's  estate  which  his  assignor  might 
be  entitled  to  have  distributed  to  her  through 
administration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §§  3, 10.] 

2.  Costs— Damages— Fbiyolous  Appeal. 

VVhere  an  assignee  of  one  of  the  next  of 
kin  of  intestate  sought  to  recover  from  intes- 
tate's widow  and  her  depositary  the  share  which 
the  assignor  would  have  been  entitled  to  receive 
by  process  of  administration,  without  any  ad- 
ministration on  the  estate,  an  appeal  from  an 
order  sustaining  a  demurrer  to  Uie  complaint 
was  frivolous,  and  entitled  the  respondents  to 
damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Costs,  §  9S3.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  E.  M.  Galvin  against  the  Mutual 
Savings  Bank  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

E.  M.  Galvin,  in  pro.  per.  Robert  P.  Troy, 
for  respondent  Gagan.  Frank  J.  Sullivan, 
for  respondent  Mutual  Savings  Bank. 

COOPER,  P.  J.  The  court  below  sustained 
the  defendants'  demurrer  to  the  third  amend- 
ed complaint,  without  leave  to  amend,  and 
judgment  was  entered  for  defendants.  This 
iil)peal  is  from  the  judgment 

The  complaint  alleges  that  one  Thomas  Ga- 
gnu  died  intestate,  leaving  surviving  him  as 
his  only  heirs  Bridget  Gagan,  bis  widow,  a 
brother  whose  Christian  name  is  unknown, 
aud  Minnie  Gagan,  the  daughter  of  a  deceas- 
ed brother ;  that  at  the  time  of  his  death  de- 
ceased was  possessed  of  $5,500,  his  separate 
property,  which  the  widow  wrongfully  took 
and  deposited  with  the  defendant  bank,  and 
now  claims  as  her  own ;  that  there  are  no 
creditors  of  the  estate  of  Thomas  Gagan; 
that  Minnie  Gagan  as  heir  at  law  became  en- 
titled to  $737.50  of  the  said  estate,  and  that 
she  duly  assigned  "said  sum  of  money  to 
this  plaintiff,  who  Is  now  the  owner  thereof." 
Judgment  is  prayed  for  said  sum,  with  costs. 

The  demurrer  was  properly  sustained.  It 
is  evident  that,  without  any  administration 
being  had,  the  court.  In  order  to  give  plain- 
tiff the  relief  demanded,  would  have  had  to  de- 
termine the  questions  of  the  death  of  deceas- 
ed, the  amount  of  his  estate,  the  heirs  and 
the  part  that  each  would  be  entitled  to.  and 


the  fact  that  there  were  no  creditors.  The 
judgment  would  not  then  be  binding  upon 
any  heir  not  a  party  to  It,  nor  upon  any 
one  who  might  afterwards  claim  to  be  a 
creditor.  The  widow  might  claim  a  family 
allowance,  and  that  would  have  to  be  deter- 
mined. It  might  become  necessary  to  hare 
the  estate  appraised,  and  the  court  would 
have  to  appoint  appraisers.  The  Code  very 
wisely  provides  a  process  for  the  administra- 
tion In  the  probate  court  of  the  estates  of  de- 
ceased persons,  whereby  the  existence  of 
creditors  or  heirs  may  be  conclusively  estab- 
lished. A  method  is  provided  for  giving  no- 
tice, which  Is  binding  upon  all,  so  that  all 
creditors  may  be  paid,  the  family  provided 
for,  and  the  title  properly  transmitted  by  dis- 
tribution. We  have  never  known  of  an  es- 
tate being  legally  settled  in  any  other  man- 
ner. In  fact,  the  question  has  been  passed 
upon,  and  should  not  again  be  presented 
here.  In  re  Pma,  112  Cal.  14,  44  Pac.  332; 
Estate  of  Strong,  110  Cal.  603,  51  Pac.  1078. 
The  judgment  Is  affirmed,  with  $100  dam- 
ages to  respondents  for  a  frivolous  appeal. 

We  concur:    HALL,  J.;  KERRIGAN,  J. 


<  Cal.  App.  3M 
MEYER  et  al.  v.  LOVDAL.     (Civ.  366.) 

(O^urt  of  Appeal,  Third   District,   California. 
Sept  5,   1907.) 

1.  Pabtnebship— PaBUOATiow  OF  Notice. 

Civ.  Code,  §  2466,  provides  that  a  partner- 
ship doing  business  under  a  name  not  showing 
the  names  of  the  partners  must  file  with  the 
county  clerk  a  certificate  stating  the  names  of 
the  partners,  and  publish  the  same  as  therein 
prescribed.  Section  2468  provides  that  such  cer- 
tificate must  be  signed  by  the  partners  and  ac- 
knowledged. Held,  that  the  publication  of  the 
certificate  and  a  statement  showing  that  it  was 
acknowledged,  giving  the  date,  was  sufficient 
without  publication  of  the  full  acknowledgment 

2.  AppkaI/— Review  —  Discretion  of  Loweb 
Court  —  Reception  of  Evidence  —  Admis- 
sion OF  Note. 

Under  Code  Civ.  Proc.  §  1982,  providing 
that  the  party  producing  a  writing  as  genuine, 
which  has  been  altered  or  appears  to  have  t>een 
altered  after  its  execution  in  a  material  par- 
ticular, must  account  for  the  appearance  or  al- 
teration, the  trial  judge  must  determine,  when 
the  offer  is  made,  whether  the  alteration  is 
such  as  to  call  for  explanation,  and  if  he  ad- 
mits it,  and  nothing  appears  in  the  record  to 
show  that  his  judgment  was  improper  or  un- 
justified, his  determination  is  conclusive  on 
appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  3850.] 

3.  Same. 

Through  the  words  "thirty  days''  In  the 
note  sued  on,  fixing  the  time  of  maturity  after 
date,  a  pen  was  drawn,  and  directly  tiiereunder 
the  words  "six  months"  written  in  the  same 
handwriting  as  the  other  written  parts  of  the 
note.  Held,  that  it  being  the  duty  of  the  trial 
judge,  under  Code  Civ.  Proc.  {  1982,  to  de- 
termine whether  the  alteration  was  such  as  to 
call  for  an  explanation,  and,  there  t>eing  un- 
contradicted evidence  that  the  change  was  made 
on  request  of  defendant,  the  ruling  admitting 
the  note  was  conclusive  on  appeal. 
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4.  Bills  and  Noras— Acmow  oh  Note— Evi- 
dence— Admissibilitt. 

In  an  action  on  a  note,  it  was  not  error 
to  exclude  evidence  by  the  maker  as  to  whether 
he  did  anything  as  to  8toppin£  payment,  whether 
he  notified  the  banks  that  the  note  was  fraadu- 
lent  and  had  notices  published  in  any  of  the 
daily  papers,  as  to  the  manner  in  which  the 
note  was  procured,  where  there  was  no  offer 
to  show  that  any  of  these  steps  came  to  plain- 
tiffs' notice,  or  that  it  could  reasonably  be  pre- 
sumed that  they  were  known  to  plaintiffs. 

5.  SAins  —  Presumptions  and  Bttbder  of 
Pboof  — OooD  Faith  and  Payusrx  ov 
Value. 

Where  fraud  in  the  inception  of  a  note  is 
shown,  the  burden  is  on  indorsee  to  show  that 
he  is  an  innocent  holder,  but  the  burden  is  dis- 
charged where  he  shows  that  he  purchased  for 
value  in  the  usual  course  of  business,  unless 
the  note  was  taken  under  circumstances  creating 
a  presumption  that  be  knew  the  facts  impeach- 
ing its  validity. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  7,  Bills  and  Notes,  if  1675-1687.] 

6.  Same— SuFnoiENCT  of  Evidence. 

Evidence,  in  an  action  on  a  note,  held  not 
to  raise  the  presumption  that  indorsees  knew 
the  facts  impeaching  the  validity  of  the  note. 

7.  Trial— DiBEcnoN  of  Verdict. 

Where,  had  a  case  gone  to  the  lory,  and  ft 
verdict  been  given  defendant,  it  would  have  been 
the  duty  of  the  court  to  set  the  same  aside, 
it  was  proper  to  direct  a  verdict  for  plaintiff. 

rd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
46,  Trial,  «  381-395.] 

Appeal  from  Superior  Court,  Sacramento 
Comity;  Peter  J.  Shields,  Judge. 

Action  by  Daniel  Meyer  and  others  against 
O.  A.  Lovdal.  From  a  Judgment  for  plaintiffs 
and  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

S.  Solon  Hall  and  Cbauncey  H.  Dunn,  for 
appellant  Samuel  Rosenheim  and  Orove  L. 
Johnson,  for  respondents. 

CHIPMAN,  P.  J.  Action  on  a  promissory 
note  alleged  by  defendant  to  bave  been 
fraudulently  obtained  from  blm  by  the  payee. 
Plaintiffs  claim  to  be  the  purchasers  thereof 
In  good  faith  before  maturity  and  fur  value. 
Tbe  court  took  tbe  case  from  the  Jury  and 
directed  a  verdict  for  plaintiffs  for  the 
amount  of  principal  and  interest  Defend- 
ant appeals  from  tbe  judgment  and  from 
tbe  order  denying  his  motion  for  a  new  trial. 
Plaintiffs  constitute  a  copartnership  doing  a 
banking  business  in  San  Francisco  under  the 
name  and  style  of  Daniel   Meyer. 

1.  It  Is  urged  that  plaintiffs  did  not  com- 
ply with  tbe  law  as  declared  in  sections  2406 
and  2468  of  tbe  Civil  Code,  under  which 
persons  doing  business  by  a  designation  that 
does  not  disclose  tbe  names  of  all  tbe  part- 
ners Interested  therein  are  required  to  file 
with  the  clerk  of  tbe  county  a  certain  certifi- 
cate as  in  said  sections  pointed  out  and 
cause  it  to  be  acknowledged  and  published. 
Tbe  certificate  of  tbe  copartnership  was  in- 
troduced without  objection  and  showed  due 
acknowledgment  when  filed.  The  affidavit 
of  publication  was  next  offered  and  showed 
publication  of  tbe  certificate  for  the  required 


period  and  tbe  following  statement  append- 
ed thereto:  "Duly  acknowledged  on  tbe 
20th  day  of  October,  1891,  before  Louis 
Jleinlnger,  a  notary  public,  in  and  for  the 
city  and  county  of  San  Francisco.  Indors- 
ed: Filed  October  20,  1891.  Wm.  J.  Blatt- 
ner,  Clerk,  by  John  H.  Harney,  Deputy 
Clerk."  This  affidavit  of  publication  was 
also  filed  In  the  office  of  the  clerk  of  said 
city  and  county.  The  objection  to  the  affi- 
davit was  that  the  statute  requires  tbe  cer- 
tificate to  be  acknowledged,  and  that  when 
acknowledged  It  becomes  part  of  tbe  certifi- 
cate and  Is  filed  with  tbe  certificate;  that 
tbe  publication  was  insufficient  because  the 
full  acknowledgment  was  not  published  with 
tbe  certificate,  and  the  certificate  was  there- 
fore Irrelevant,  immaterial,  and  incompetent. 
The  court  overruled  the  objection.  Section 
2460,  Civ.  Code,  provides  that  partners  doing 
business  under  a  designation  as  In  this  case 
"must  file  with  the  clerk  •  •  •  a  certif- 
icate stating  tbe  names  in  full  of  all  the 
members  of  such  partnership  and  their  pla- 
ces of  residence,  and  publish  the  same  for 
once  a  week,  for  four  successive  weeks  In  a 
newq;>aper  published,"  etc  Section  24C8  pro- 
vides :  "Tbe  certificate  filed  with  tbe  clerk, 
as  provided  In  section  twenty-four  hundred 
and  sixty-six,  must  be  signed  by  the  part- 
ners and  acknowledged  before  some  officer. 

•  *  •  Tbe  certificate  must  be  filed  and 
tbe  publication  designated  in  that  section 
must  be  made.  •  •  •  Persons  doing  busi- 
ness as  partners  contrary  to  the  provisions 
of  this  article  shall  not  maintain  any  action 
upon  or  on  account  of  any  contracts  made  or 
transactions  bad  In  their  partnership  name 

•  ♦  *  until  they  have  first  filed  tbe  certif- 
icate and  made  the  publication  herein  re- 
quired." Tbe  claim  of  appellant  is  that  the 
certificate  is  not  complete  until  signed  and 
acknowledged  by  all  tbe  partners ;  that  tbe 
acknowledgment  Is  a  necessary  part  of  the 
certificate  and  also  a  necessary  part  of  the 
publication.  Section  24C6  says  that  tbe  cer- 
tificate therein  mentioned  must  be  pul)llsh- 
ed,  but  this  section  does  not  require  any  ac- 
knowledgment to  complete  the  certificate. 
Section  2468  provides  that  tbe  certificate 
referred  to  in  section  2466  must  be  signed 
by  the  partners,  and  acknowledged  before 
some  officer  authorized  to  take  tbe  acknowl- 
edgment of  conveyances  of  real  property, 
and  it  also  provides  that  tbe  certificate  must 
be  filed  and  the  publication  designated  in 
section  2406  must  be  made.  It  Is  not  entire- 
ly clear  whether,  reading  the  two  sections  to- 
gether, the  Legislature  meant  to  require  the 
publication  of  the  certificate  as  acknowledged 
(section  2468)  or  as  designated  in  section 
2406.  It  seems  to  us,  however,  that  the 
purpose  of  the  statute  Is  fully  met  by  tbe 
publication  of  the  certificate  and  a  state- 
ment as  was  done  here,  showing  that  it 
was  acknowledged  before  such  an  officer  as 
tbe  statute  refers  to  and  was  filed,  giving 
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the  dat&  The  purpose  of  the  acknowledg- 
ment was  probably  to  authenticate  the  gen- 
uineness of  the  signatures.  The  principal 
facts  of  which  the  certificate  was  Intend- 
ed to  give  publicity  were  the  designation  of 
the  partnership,  the  full  names  of  the  part- 
ners, and  their  residences.  The  acknowledg- 
ment adds  nothing  to  the  facts  required  to 
be  shown  by  the  certificate,  and  we  think  a 
reasonable  construction  of  the  two  sections 
Justifies  us  in  holding  that  the  publication 
was  sufficient  It  was  held  in  Fabian  t. 
Callahan,  56  Cal.  159,  that  no  particular 
form  of  acknowledgment  is  required  by  the 
Code. 

2.  It  is  urged  that  the  court  erred  in  re- 
ceiving In  evidence  the  note  over  defendant's 
objection.  The  note  was  signed  by  defend- 
ant and  made  payable  to  F.  V.  Allen  or  or- 
der, and  was  dated  "Sacramento,  Feb.  15th, 
1904,"  and  reads:  "Thirty  days  after  date 
without  grace  I  promise  to  pay,"  etc.  The 
words  "thirty  days"  show  that  a  pen  was 
drawn  through  them,  and  directly  thereun- 
der the  words  "six  months"  written.  It  is 
Indorsed  as  follows:  "Arbnckle,  Cala.  Feb. 
18th,  1904.  I  hereby  assign  the  within 
note  to  O.  8.  Allen  for  4,000.  F.  V.  Allen. 
For  value  received  I  hereby  sell,  transfer  and 
assign  the  within  note  to  A.  Lindsley.  C. 
S.  Allen."  Then  follow  the  following  indorse- 
ments: "A.  I/Indsley,  F.  W.  Voogt,  Marshal 
A.  Frank."  The  only  objection  argued  in 
the  brief  at  this  point  is  that  plaintiff  should 
have  explained  the  alteration  as  to  the  ma- 
turity of  the  note  ttefore  offering  it,  and 
that  It  was  error  to  admit  it  without  such 
explanation.  In  many  states  it  is  held  that 
an  apparent  alteration  is  presumed,  in  the 
absence  of  any  explanation,  to  have  been 
made  simultaneously  with  or  before  the  de- 
livery of  the  instrument,  and  hence  no  ex- 
planation is  required.  In  other  states  it  has 
been  held  that  there  is  no  presumption 
either  way;  and  in  still  others  that  the 
presumption  is  that  the  alteration  was  made 
after  dellveiy.  See  cases  collected  In  1  Ency. 
Ev.  p.  810  et  seq.  In  this  state  we  have  a 
statute  on  the  subject  as  follows:  "The 
party  producing  a  writing  as  genuine  which 
has  been  altered,  or  appears  to  have  been 
altered,  after  its  execution,  in  a  part  ma- 
terial to  the  question  in  dispute,  must  ac- 
count for  the  appearance  or  alteration."  The 
section  then  points  out  how  he  may  do  this, 
and  when  done  "he  may  give  the  writing 
in  evidence,  but  not  otherwise."  Code  Civ. 
•Proc.  S  1982.  In  the  present  case  it  is  al- 
leged in  the  answer  that  the  alteration  was 
made  after  delivery,  and  that  plaintiff  took 
the  note  after  Its  maturity,  1.  e.,  more  than 
30  days  after  Its  execution.  The  alteration 
then  was  material  to  the  question  in  dis- 
pute. We  find  no  case  In  our  reports,  and 
none  is  cited,  where  the  meaning  of  this 
section,  in  the  particular  now  under  con- 
sideration, Is  clearly  stated.    When  the  in-  j 


strument  Ifl  offered,  without  explanation  as 
to  an  apparent  alteration,  how  is  it  to  be 
known  whether  or  not  it  "appears  to  have 
been  altered  after  its  execution",  unless  this 
may  be  determined.  In  the  first  instance,  by 
an  inspection  of  the  instrument  itself  and 
the  alteration  shown  therein?  The  trial 
judge  must,  it  seems  to  us,  determine  when 
the  offer  is  made  whether  the  alterations 
are  such  as,  in  his  Judgment,  call  for  ex- 
planation. If  he  admits  the  instrument,  and 
nothing  appears  In  the  record  to  show  that 
the  judgment  exercised  by  the  trial  judge 
was  Improper  or  not  justified,  it  Is  the  duty 
of  the  appellate  court  to  accept  his  conclu- 
sion. We  must  assume  that  he  had  the  in- 
strument before  him  and  scrutinized  its  ap- 
pearance in  order  to  determine  whether  it 
was  altered  after  its  execution,  and,  unless 
the  record  brought  up  for  review  shows  that 
he  acted  without  warrant,  his  determination 
Is  conclusive  upon  us.  We  have  nothing  l)e- 
fore  us  but  a  photographic  copy  of  the  note, 
and  we  can  discover  nothing  from  it  tliat 
would  suggest  unauthorized  action  by  the 
trial  judge.  The  erasure  shows  that  it  was 
made  with  a  pen,  and  the  words  "six  months" 
appear  to  be  in  the  same  handwriting  as  the 
other  written  parts  of  the  note.  It  clearly 
appeared  from  the  undisputed  testimony 
later  along  in  the  trial  that  the  change  from 
thirty  days  to  six  months  as  the  date  of 
maturity  of  the  note  was  made  at  defend- 
ant's request  and  before  he  signed  It,  and 
that  as  thus  changed  it  was  delivered  to  the 
payee. 

S.  Defendant,  as  a  witness  on  his  own  lie- 
half,  was  asked  whether  he  did  "anything  in 
reference  to  stopping  payment  of  the  note"; 
also,  whether  he  "notified  the  banks  of  Sac- 
ramento that  the  note  was  fraudulent  and 
void";  also,  whether  he  "had  notices  pub- 
lished in  any  of  the  dally  papers  in  Sacra- 
mento with  reference  to  the  manner  In 
which  this  note  was  procured."  The  court 
sustained  objections  to  the  questions.  It 
was  not  shown,  or  attempted  or  offered  to 
be  shown,  that  any  of  these  steps  came  to 
plaintiffs'  notice,  or  that  It  could  reasonably 
be  presumed  that  they  were  known  to  plain- 
tiffs.   The  ruling  was  not  erroneous. 

4.  At  the  close  of  the  evidence,  on  mo- 
tlon  of  plaintiffs,  the  court  instructed  the 
jury  as  follows:  "Inasmuch  as  there  is  no 
evidence  that  the  plaintiffs  had  any  knowl- 
edge or  notice  of  any  want  of  consideration 
or  fraud  In  the  Inception  of  the  note  sued  up- 
on, and  the  evidence  Is  uncontradicted  that 
the  plaintiffs  purchased  said  note  for  value 
before  maturity,  the  plaintiffs  are  entitled 
to  judgment  herein,  and  you  are  Instructed 
to  return  a  verdict  for  the  plaintiffs  for  the 
face  of  the  note  •  •  *  with  interest. 
♦  •  •"  It  Is  contended  that  the  court 
erred  in  thus  Instructing  the  jury.  It  ap- 
pears from  the  uncontradicted  evidence  that 
the  note  was  given  at  its  date  in  discharge 
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of  a  debt  Incurred  In  a  game  of  poker  play- 
ed between  lUe  maker,  Lovdal,  and  the  payee, 
F.  V.  Allen ;  tbat  the  note  was  partly  print- 
ed; that  the  written  portion,  except  the 
signature,  was  filled  in  by  one  Albert  Linds- 
ley,  the  only  person  present  at  the  game 
except  the  two  players;  that  It  was  first 
written  payable  90  days  after  date,  but  at 
the  request  of  Lovdal,  who  wanted  longer 
credit,  the  change  of  time  in  the  maturity 
of  the  note  was  made  by  Llndsley  before 
the  note  was  signed  by  Lovdal.  The  subse- 
quent history  of  the  note  is  Immaterial  ex- 
cept ns  to  plaintiffs'  connection  with  It 

It  is  contended  by  defendant  that,  it  hav- 
ing been  shown  that  the  note  was  fraudu- 
lent, the  burden  was  on  plaintiffs  to  show 
that  they  purchased  the  note  before  maturi- 
ty in  good  faith,  for  value,  in  the  usual 
course  of  business,  and  under  circumstances 
which  created  no  presumption  that  they 
knew  the  facts  that  impeach  its  Taiidity, 
citing  Jordan  t.  Grover,  99  Cal.  194,  33 
Pac.  8S9,  and  Eames  T.  Crosier,  101  Cal. 
2C0,  35  Fac.  873.  The  true  rule,  as  we  con- 
ceive It,  is  found  in  the  second  of  these 
cases,  and  also  in  Sinkler  v.  Siljan,  136  Cal. 
356,  C8  Pac.  1024.  See,  also.  Bell  y.  Pleas- 
ant, 145  Cal.  410,  78  Pac.  957,  104  Am.  St 
Rep.  CI.  In  Eames  v.  Crosier  the  note  was 
indorsed  in  blank  and  delivered  by  the  payee, 
Bandholt,  and  again  delivered  to  one  Runeis, 
who,  before  maturity  thereof,  assigned  and 
delivered  the  same  to  one  Talmage,  and  the 
latter  afterwards  sold  and  delivered  the 
note  to  plaintiff,  Eames,  as  we  understand 
the  facts,  after  its  maturity.  The  trial 
court  found  tbat  Talmage  "purchased  and 
received  and  paid  for  the  note  in  good  faith 
without  notice,"  and  this  finding  was  chal- 
lenged as  not  supported  by  the  evidence.  It 
was  admitted  that  both  Talmage  and  plain- 
tiff acquired  the  note  for  value,  but  it  was 
claimed  that  proof  on  the  part  of  defendants 
that  the  note  was  procured  from  defendants 
through  fraud  cast  upon  plaintiCC  the  bur- 
den of  showing  that  the  plaintiff  or  Talmage 
purchased  without  notice  of  tlie  equities  set 
up  in  the  answer.  The  doctrine,  upon  the 
facts,  is  thus  stated:  "Upon  proof  of  fraud 
in  the  inception  of  the  note,  the  burden  is 
cast  upon  the  indorsee  to  show  tbat  he  is 
an  innoc^it  holder.  This  the  latter  may  do 
by  showing  that  he  purchased  the  note  be- 
fore maturity,  or  from  an  Innocent  indorsee 
for  value,  in  the  usual  course  of  business. 
When  this  is  done,  unless  the  evidence 
show^s  that  the  note  was  taken  by  the  plain- 
tiit  under  circumstances  creating  the  pre- 
sumption tbat  he  knew  the  facts  impeaching 
its  validity,  the  burden  is  cast  upon  the  de- 
fendant to  show,  if  he  would  defeat  the 
plalntlll  in  his  action,  that  the  latter  took 
the  instrument  with  notice  of  the  defend- 
ant's equities."  Again,  speaking  of  plain- 
tiCTs  burden,  it  is  said:  "This  burden  is 
discharged,  and  a  prima  facie  case  is  made 
in  his  favor,  when  he  shows  that  he  purchas- 


ed for  value  In  the  usual  course  of  busi- 
ness." Mr.  Daniel  thus  states  the  rule: 
"He  (the  Indorsee)  makes  out  a  prima  facie 
case  by  proving  that  the  instrument  wa» 
indorsed  to  him  for  value  before  maturity. 
Nothing  else  appearing,  a  presumption  arises 
that  be  purchased  the  note  in  good  faitli, 
without  notice  of  fraud,  because  it  is  not 
likely  that  be  would  give  full  value  for  a 
note  which  he  believed  to  be  fraudulent,  tak- 
ing the  hazard  upon  himself,  and  because  it 
would  be  difficult  to  prove  good  faith  in 
any  better  way.  •  •  •  Unless  there  were 
circumstances  which  seemed  to  bring  home 
to  him  notice  of  the  fraud  or  illegality  ina- 
pnted,  the  requirement  of  further  proof  than 
the  giving  of  fair  value  seems  unreasonably 
harsh  and  exacting."  1  Daniel,  Negotiable 
Instruments  (4th  Ed.)  i  819.  The  circum- 
stances attending  the  purchase  must  bo 
something  more  than  "such  as  to  invite  in- 
quiry on  the  part  of  the  purchaser."  Sink- 
ler V.  Siljan,  supra.  They  must,  as  was  said 
in  Eames  v.  Crosier,  supra,  show  "that  the 
note  was  taken  by  the  plaintiff  under  cir- 
cumstances creating  the  presumption  tbat 
he  knew  the  facts  impeaching  its  validity." 
Otherwise  the  burden  is  upon  the  defendant 
to  show  that  plaintiff  "took  the  Instrument 
with  notice  of  the  defendant's  equities."  It 
was  said  in  Collins  v.  Gilbert  94  U.  S.  753. 
24  Xa  £».  170,  tbat  to  defeat  the  rights  of 
a  bona  fide  holder  of  a  promissory  note 
claimed  to  have  been  procured  by  fraud,  it 
must  be  shown,  either  directly  or  by  cir- 
cumstances, tbat  be  had  notice  of  such  In- 
firmity. "Proof  of  such  facts  and  circum- 
stances as  would  have  put  a  reasonable  man 
upon  inquiry  In  relation  thereto  is  not  suffi- 
cient to  constitute  a  defense  to  a  suit  by 
the  holder."  In  Bell  v.  Pleasant,  supra,  it 
was  said,  in  the  opinion  by  Mr.  Justice 
Shaw:  "The  Indorsement  carries  the  legal  ti- 
tle to  the  note  and  vests  it  in  the  indorsee,  and, 
if  it  Is  shown  by  him  that  he  bought  for  a 
valuable  consideration  before  maturity,  hl» 
legal  title  cannot  be  divested  nor  his  right 
to  recover  defeated,  without  the  proof  which 
shows  his  purchase  to  have  been  fraudulent, 
namely,  that  he  had  notice  of  the  fact  of 
consideration  or  of  the  fraud,  or  other  de- 
fense of  the  maker." 

It  appeared,  without  conflict,  that  plain- 
tiffs purchased  the  note  in  due  course  and 
paid  its  face  value,  including  accrued  in- 
terest to  date  of  purchase,  and  under  cir- 
cumstances entirely  devoid  of  semblance  of 
knowledge  or  notice  of  the  infirmity  in  the 
note  at  Its  inception.  See  sections  3122, 
3123,  3124,  Civ.  Code.  We  do  not  feel  called 
upon  to  state  these  circumstances  in  detail. 
Aside  from  what  appears  on  the  face  of  the 
note,  there  were  no  circumstances  that  would 
give  rise  to  any  presumption  of  knowledge 
or  notice  to  plaintiffs  that  the  note  had  its 
origin  in  a  gambling  game.  The  change  of 
the  date  of  its  maturity  as  appearing  on 
the  note  was  fully  explained 
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flict,  and  It  appeared  that  tbe  note  was  pur- 
chased for  the  firm  by  one  of  the  partners 
on  the  credit  of  Voogt  and  Frank,  two  of 
the  Indorsers,  as  a  favor  to  Frank,  rather 
than  for  any  profit,  and  It  was  purchased  but 
a  short  time  before  maturity,  when  only  a 
small  amount  of  interest  would  accrue  on 
it  before  maturity.  Both  Voogt  and  Frank 
were  known  to  tbe  firm,  and  had  borrowed 
money  from  It,  and  were  regarded  by  the 
firm  as  men  of  considerable  means  and  as 
entirely  responsible  for  the  amount  IutoIt- 
ed.  Defendant  recounts  many  Independent 
drcimistances  from  which  he  claims  tliat 
sufficient  appeared  to  require  the  case  to 
go  to  the  jury,  and  that  tbe  court  liad  no 
right  to  take  their  consideration  away  from 
the  jury.  It  would  needlessly  prolong  this 
opinion  to  note  these  circumstances  and 
show  wherein  they  fail  to  present  facts  ma- 
terial In  determining  whether  plaintiffs  suc- 
cessfully met  the  burden  cast  upon  them  by 
the  law.  The  plaintiffs.  In  our  opinion,  went 
further  in  their  explanation  of  good  faith  In 
the  transaction  than  they  were  required  to 
go,  under  the  rnle  abore  stated,  and  that 
at  the  close  of  the  evidence,  there  was  no 
material  controverted  fact  to  go  to  the  Jury 
of  which  it  can  be  said  that  it  gave  rise  to 
a  presumption  that  plaintiffs  knew  the  facts 
impeaching  tbe  validity  of  the  note;  nor 
were  the  facts  such  as  would  have  justified 
a  reasonable  Inference  by  the  Jury  that 
plaintiffs  had  any  such  knowledge.  Had  the 
case  gone  to  the  Jury,  and  a  verdict  been 
given  the  defendant,  It  would  have  been  the 
duty  of  the  court  to  set  the  verdict  aside. 
This  being  so,  as  we  view  the  evidence,  it 
was  not  error  for  the  court  to  direct  the  ver- 
dict. See  cases  cited  in  1  Spelling's  New 
Trial,  {  329. 

No  other  alleged  errors  are  noticed  in  de- 
fendant's brief. 

The  judgment  and  order  are  affirmed. 

We  concur:     HART,  J.;    BURNETT,  J. 


6  Cal.  App.  3S7 

GURNSBY  V.  ANTELOPE  CREEK  ft  RED 

BLUFF  WATER  CO.  (Civ.  335.) 

(Court   of  Appeal,   Third   District,   California. 

Sept  7.  1907.) 

1.  Appeal— Findings  of  Court— Sufficien- 
cy OP  Evidence. 

There  being  substantial  evidence  of  every 
element  of  adverse  use  of  a  water  rif^ht,  the  find- 
ins  by  the  lower  court  of  such  adverse  use  is 
controlling  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3935-393".] 

2.  Waters  and   Water  Courses — Prescrip- 
tive Rights — Evidence — Sufficiency. 

Evidence,  in  an  action  to  compel  defendant 
to  rejoin  plaintiff's  service  pipe  and  restrain  it 
from  interferins  with  plaintiff's  use  of  water, 
held  to  support  a  finding  that  defendant  had 
knowledge  of  the  character  and  extent  of  plain- 
tiff's use  of  the  water,  or  that  it  was  put  on 
inquiry  and  might  have  known  if  it  had  exer- 
cised ordinary  care. 


k 


3.  Adverse  Possession— Visible  Craracteb 
OF  Possession. 

No  particular  act  or  series  of  acts  is  neces- 
sary that  possession  may  be  notorious,  but  any 
visible  act  clearly  demonstrating  an  intention  to 
claim  ownership  and  possession  is  sufficient  to 
establish  claim  of  alverse  possession,  and  such 
claim  may  be  made  out  by  visible  acts,  without 
any  assertions  by  word  of  mouth. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Diff 
vol.  1,  Adverse  Possegsion,  i  123.] 

4.  Same  —  Notorious  Possession  —  Knowl- 
edge OF  Owner. 

Where  the  use  is  not  secret,  but  open, 
visible,  and  notorious,  the  presumption  of  knowl- 
edge foilovrs. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §  131.] 

5.  Same. 

The  fame  presamptions  as  to  adverse  pos- 
session apply  to  corporations  as  to  private  per- 
sons. 

6.  Waters  and  Water  Courses  —  Prescrip- 
tive Rights- Presumptions  and  Burden 
OF  Proof. 

The  burden  is  on  one  claiming  the  right  to 
use  water  bv  prescription  to  establish  such  right, 
but  is  discharged  by  showing  continuous  occu- 
pancy and  use  of  the  water,  as  though  he  were 
the  owner,  for  more  than  five  years,  whereupon 
it  devolves  on  the  other  party  to  show  that  the 
use  was  permissive  or  without  his  knowledge. 

7.  Same. 

Where  a  right  is  granted  to  take  water  for 
certain  purposes,  and  grautee  uses  the  water  as 
thereby  permitted,  and  also  in  a  manner  or  for 
a  iiurpose  which  is  an  enlargement  of  or  an  ad- 
dition to  the  use  granted,  he  may  nevertheless 
acquire  the  right  to  such  other  use  by  prescrip- 
tion, as  if  there  had  been  no  express  grant  to 
take  for  any  purpose. 

8.  Same— Proceedings  to  Determine  Rights 
—  Findings  —  Sufficiency    to    Supfost 

Judgment. 

In  an  action  to  compel  defendant  to  rejoin 
plaintiff's  service  pipe  and  restrain  it  from  in- 
terfering with  plamtiff's  use  of  water,  plaintiff 
established  a  prescriptive  right  to  the  use  of  the 
water  for  stock  purposes,  and  it  was  so  found, 
but  there  was  no  evidence  or  finding  that  he 
acquired  any  such  right  to  use  the  water  for 
household  or  domestic  purposes  or  for  irriga- 
tion. There  was  a  findmg  that  the  one  under 
whom  plaintiff  claimed  and  his  grantees  openly 
and  notoriously  used  tbe  water  for  household 
and  domestic  purposes  and  for  irrigation,  but 
there  was  no  finding  by  what  authority  or  und?r 
what  claim  the  water  was  used,  and  assuming 
that,  in  connection  with  another  finding,  it  ap- 
peared inferentiaily  that  the  one  under  whom 
plaintiff  claimed  was  entitled  to  the  use  of  water 
for  such  purposes,  there  was  no  finding  that  the 
water  right  was  appurtenant  to  the  land,  nor  of 
any  conve.vance  of  such  right  Held,  that  a 
judgment  that  plaintiff  was  entitled,  in  addition 
to  water  for  stock  purposes,  to  take  water  for 
household  and  domestic  purposes  and  for  irriga- 
tion, was  unwarranted,  and  would  be  modified 
by  limiting  the  right  to  take  to  that  necessary 
for  stock  purposes. 

[Ed.  Note.— B'or  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  §§  130,  lofT] 

Appeal  from  Superior  Court,  Tehama 
County;  J.  F.  Ellison,  Judge. 

Action  by  W.  H.  Gumsey  against  the  An- 
telope Creek  &  Red  Bluff  Water  Company  to 
compel  defendant  to  rejoin  plaintiff's  serv- 
ice pipe  and  to  restrahi  defendant  from 
Interfering  with  plaintiff's  use  of  tbe  water. 
From  a  judgment  for  plaintiff,  and  an  order 
Digitized  by  VjOOQlC 
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denying   a    new    trial,    defendant   appeals. 
Modified  and  aflBrmed. 

J.  J.  Wells  (Elliott  McAllister,  of  connsel), 
for  appellant.  P.  H.  Coffman,  for  respond- 
ent. 

BURNETT,  J.  The  controversy  relates  to 
a  water  right  claimed  by  respondent. 

In  1877,  one  James  Wilson  entered  into  a 
written  contract  with  the  Antelope  Water 
Ckimpany,  the  predecessor  In  interest  of  ap- 
pellant, containing  the  following  provision: 
"That,  whereas,  the  said  party  of  the  second 
part  Is  about  to  bring  the  waters  of  Ante- 
lope creek  In  the  said  county  and  state  Into 
the  town  of  Red  BlufC  for  the  purpose  of  sup- 
plying the  Inhabitants  thereof  with  water, 
and  desires  to  cross  the  lands  of  the  party 
of  the  first  part,  and  in  consideration  of  that 
privilege  proposes  to  allow  him  one-half  inch 
pipe  of  water  to  be  attached  to  said  pipes 
at  any  place  he  may  designate,  and  the  water 
taken  by  said  half-inch  pipe  to  be  used  on- 
ly for  the  necessary  honsehold  purposes  and 
the  irrigation  of  a  small  garden  and  vegeta- 
ble patch,  •  *  •  and  the  said  party  of  the 
first  part  having  accepted  the  said  proposition 
and  consented  to  the  laying  of  the  said  pipes 
as  aforesaid,  In  consideration  of  the  premises, 
does  grant,  give  and  convey  to  the  said  par- 
ty of  the  second  part  the  right  and  privilege 
of  laying  down  the  said  water  pipe  across 
his  lands."  The  water  pipe  was  laid  across 
said  lands,  and  it  has  been  maintained  and 
used  ever  since.  Wilson,  in  1878,  began  us- 
ing the  water  at  his  house,  which  was  south 
of  the  county  road,  and  later  he  purchased 
land  on  the  north  of  the  road,  and  about 
18S5  continued  the  pipe  to  said  north  side  and 
began  using  it  there.  Both  points  were  on  an 
extension  of  the  one  tap  at  the  main  pipe 
line.  On  the  north  side  the  water  has  been 
nsed  continuously  ever  since  1885  for  the 
watering  of  stock.  On  the  south  side  the 
water  was  used  for  a  time  for  household 
purposes,  Irrigation,  and  the  watering  of 
stock.  Plaintiff  purchased  the  Wilson  land 
In  1893  and  then  tore  down  the  buildings  on 
the  south  side  of  the  road,  and  since  then 
the  water  there  has  been  used  exclusively 
for  stock.  September  1,  1904,  the  appellant 
removed  respondent's  half-inch  connection 
from  the  main  pipe  line,  and  the  suit  was 
brought  for  an  injunction  to  compel  its  res- 
titution and  to  restrain  appellant  from  in- 
terfering with  respondent's  use  of  the  water. 

The  main  contention  Is  over  the  question 
whether  the  evidence  supports  the  following 
finding  of  the  court:  "That  for  about  11 
years  last  past,  and  up  to  September  1, 1904, 
the  plaintiff  attached  to  the  said  water  main 
a  one-half  Inch  water  pipe,  on  the  said  lands; 
and,  for  and  during  the  said  11  years,  by 
and  through  the  said  half-Inch  water  pipe, 
the  plaintiff  has  openly,  notoriously,  and 
peaceably  and  adversely  to  the  defendant 
and  to  the  whole  world,  claiming  ail  the 


time  to  be  the  owner  of  the  right  to  take 
and  use,  and  has  continuously  taken  and 
used  the  water  flowing  in  the  said  water 
mains  and  pipes  for  the  purpose  of  water- 
ing live  stock  and  domestic  animals  on  the 
said  lands  and  premises,  •  •  •  and  the 
plaintiff  Is  now  and  was  on  the  Ist  day  of 
September,  1904,  the  owner  of  the  right  to 
take  and  use  the  water  in  the  said  water 
mains,  through  a  half-inch  pipe  attached 
thereto,  for  the  purpose  of  watering  live 
stock  and  domestic  animals  on  the  said  lands 
and  premises." 

There  Is  no  conflict  in  the  evidence.  The 
parties  disagree,  however,  as  to  whether  that 
evidence  justifies  the  conclusion  that  the  use 
of  the  water  for  stock  for  so  many  years  by 
plaintiff  and  his  predecessors  has  been  ad- 
verse so  as  to  clothe  plaintiff  with  a  title  by 
prescription.  Appellant  takes  the  position 
that,  since  it  was  not  shown  that  it  had  ac- 
tual knowledge  of  the  enlarged  use  of  the 
water,  such  use  must  be  deemed  to  be  per- 
missive only  and  not  under  a  claim  of  right. 
On  the  other  band,  it  is  respondent's  con- 
tention that,  whatever  may  be  the  meaning 
of  the  said  written  agreement  of  1877  by 
reason  of  the  manner  in  which  the  water 
has  been  used  for  so  many  years,  his  right 
to  a  sufficient  flow  for  stock  purposes  Is  as 
unquestionable  as  though  resting  In  express 
grant  If  there  is  any  substantial  evidence 
of  every  element  of  adverse  use,  the  finding 
of  the  court  below  is  controlling.  Thomas 
T.  England,  71  Gal.  456,  12  Pac.  491;  Hum- 
phreys V.  Blasingame,  104  Cal.  40,  37  Pac. 
804;  Abbott  V.  Pond.  142  Cal.  394,  76  Pac. 
60;  Franz  v.  Mendonca,  146  Cal.  640,  80  Pac. 
1078. 

The  Important  facts  disclosed  by  the  evi- 
dence are  as  follows:  Wilson,  when  owner 
of  the  property,  used  the  water  for  stock  In 
the  corrals  and  bam  near  the  road  on  the 
south  side  and  In  troughs  on  the  north  side 
about  75  feet  from  the  road.  The  fields  on 
the  north  and  south  sides  of  the  road  are, 
and  at  all  the  time  in  controversy  have  been, 
so  connected  as  to  allow  stock  to  pass  readi- 
ly from  one  to  the  other  when  the  gates  are 
open.  After  Gurnsey  removed  the  house, 
bam,  and  corrals,  he  used  a  trough  and  hy- 
drant on  the  south  side  right  against  the 
fence  for  watering  stock  and  on  the  north 
side  at  the  end  of  a  one-half  Inch  service 
pipe  about  75  feet  from  the  road.  All  kinds 
of  live  stock  were  running  and  pasturing  In 
these  fields  and  watering  at  these  points  tor 
about  20  years.  The  respective  owners  of 
the  property  turned  the  water  off  and  on  and 
used  It  as  they  pleased.  The  water  over- 
flowed the  trough  on  the  north  side  of  the 
road  and  formed  a  pond  or  "wallow"  for  the 
hogs.  This  could  be  seen  by  every  one  who 
passed  along  the  road  or  up  or  down  the 
water  mains.  At  the  trough  on  the  south 
side  of  the  road,  Oumsey  maintained  a 
"float"  to  check  the  flow  of  water  wlhen  the 
trough  was  filled.    Sometimes  people  Intef^ 


328 


82  PACIFIO  BEPORXGB. 


(CaL 


tered  with  this,  and  water  would  overflow 
the  trough  and  run  down  the  road. 

We  think,  from  the  foregoing  facts,  the 
court  was  Justified  In  reaching  the  conclu- 
-sion  either  that  the  defendant  bad  knowl- 
■edge  of  the  character  and  extent  of  plain- 
tifTs  use  of  the  water,  or  that  It  was  put 
upon  inquiry,  and  might  have  known,  If  It 
liad  exercised  ordinary  care.  Indeed,  there 
is  positive  testimony  of  plaintiff  that  "the 
employes  of  the  water  company  passed  up 
«nd  down  those  lines  of  water  mains  at  dif- 
ferent times  for  the  purpose  of  examining 
and  caring  for  them.  They  have  done  that 
ever  since  I  have  owned  the  property."  The 
scade  of  their  employment  Is  not  disclosed, 
but  It  is  quite  Improbable  that  there  were 
not  Included  therein  those  who  by  reason  of 
the  rank  of  their  position  must  be  held  to 
represent  the  company  In  the  premises.  It 
Is  incredible  that  the  water  could  have  been 
used  openly  and  continuously  as  It  was.  In 
view  of  the  highway,  for  20  years,  without 
the  knowledge  of  appellant.  This  was  un- 
doubtedly the  view  taken  by  the  trial  court. 
Direct  evidence  of  knowledge  on  the  part 
of  defendant  was  not  required.  The  cir- 
cumstances were  sufficient  to  Justify  the 
finding  of  the  court.  No  particular  act  or 
series  of  acts  Is  necessary  to  be  done  In  or- 
der that  the  possession  may  be  notorious, 
but  any  visible  act  which  clearly  demon- 
strates an  intention  to  claim  ownership  and 
possession  will  be  sufficient  to  establish  claim 
of  adverse  possession.  Ford  v.  Wilson,  .35 
Miss.  490,  72  Am.  Dec.  137;  Royall  v.  Lisle, 
15  Ga.  545,  60  Am.  Dec.  712;  Langworthy  v. 
Myers,  4  Iowa,  18.  Such  claim  may  be  made 
out  by  visible  acts,  without  any  assertions 
by  word  of  mouth.  Barnes  v.  Light,  116  N. 
Y.  34,  22  N.  E.  441.  When  the  use  is  not 
secret  or  clandestine,  but  open,  visible,  and 
notorious,  the  presumption  of  knowledge  fol- 
lows. Thompson  v.  Ploche,  44  Cal.  508;  Un- 
ger  V.  Mooney.  63  Cal.  586,  49  Am.  Rep.  100; 
•Monteclto  Valley  Co.  v.  Santa  Barbara,  144 
Cal.  597,  77  Pac.  1113.  The  same  presump- 
tions apply  to  corporations  as  to  private 
persons.  Pixley  v.  W.  P.  R.  R.  Co.,  33  Cal. 
183,  91  Am.  Dec.  623. 

In  Goodwin  v.  Scheerer,  106  CaB.  695,  40 
Pac.  19,  the  Supreme  Court  says:  "The  pos- 
session of  land  Is  Itself  prima  facie  evidence 
of  ownership.  •  *  •  If  the  plaintiff  shows 
that  such  possession  has  been  continued  for 
a  period  long  enough  to  bar  an  action  for 
the  recovery,  he  establishes  a  title  by  pre- 
scription. Civ.  Code,  §  1007.  Upon  such 
proof  the  burden  Is  thrown  upon  the  defend- 
ant to  show  that  his  right  to  retain  the  pos- 
session has  not  been  overcome."  The  same 
principle  applies  here.  The  burden  is  in  the 
first  instance  upon  plaintiff  to  prove  his  title 
by  prescription.  After  showing  the  contin- 
uous occupancy  and  use  of  the  water  as 
though  he  were  the  owner,  for  more  than 
five  years,  he  establishes  a  prima  facie  case. 
It  then  devolves  upon  defendant  to  show 


that  the  use  was  i)ermls8lve  or  without  the 
knowledge  of  said  defendant  In  the  case 
at  bar,  no  evidence  whatever  was  offered 
by  defendant  as  to  knowledge  or  the  char- 
acter of  the  use.  The  conclusion  of  the  court 
is  correct,  whether  it  be  regarded  as  a  pre- 
sumption from  long  continued  and  notorious 
possession,  or  we  accept  the  theory  that  the 
circumstances  were  such  as  to  put  defend- 
ant upon  inquiry,  or  that  the  evidence  was 
sufficient  to  establish  the  fact  of  knowledge. 
It  is  true  that  there  Is  no  specific  finding  as 
to  knowledge,  but  we  understand  that  Is  not 
necessary,  but  It  Is  implied  in  the  language 
In  the  finding,  "openly,  notoriously,  and 
peaceably,  and  adversely  to  the  defendant 
and  to  the  whole  world,  claiming  all  the 
time  to  be  the  owner." 

It  makes  no  difference  If  we  assume  that 
the  use  of  the  water  on  the  north  side  of 
the  road  or  for  watering  stock  is  an  enlarge- 
ment of  or  an  addition  to  the  use  granted 
by  the  said  instrument  of  August  13,  1877. 
The  same  result  will  follow.  In  Robinson  ▼. 
Thornton,  102  Cal.  682,  34  Pac.  122,  It  U 
said:  "The  grantee  does  not  by  his  entry 
assume  any  obligation  towards  his  grantor, 
nor  Is  there  any  relation  of  trust  or  confi- 
dence between  them,  which  Is  forfeited  by 
his  repudiation  of  the  title  under  which  he 
entered  or  by  Ms  acquisition  of  another  out- 
standing title.  By  entering  under  the  title 
he  assumes  It  to  be  prima  facie  good,  but  he 
is  not  estopped  thereby  from  showing  in  any 
controversy  another  and  Independent  title 
in  himself."  See,  also,  Woodward  v.  Farls, 
109  Cal.  12,  41  Pac.  781. 

In  Wheatley  v.  Chrlsman,  24  Pa.  298,  64 
Am.  Dec.  657,  a  question  similar  to  the  one 
before  us  was  considered.  It  is  there  said: 
"The  principal  stress  of  the  argument  before 
us  by  the  counsel  of  either  side  was  on  the 
question  whether  a  person  to  whom  an  ease- 
ment like  this  has  been  granted  by  a  deed 
for  a  specific  purpose  may  use  It  for  21 
years  for  a  different  purpose,  and  then  claim 
a  right  by  prescription  to  the  whole  extent 
of  the  user.  •  •  •  When  an  easement  is 
granted  for  one  purpose,  and  the  grantee  ex- 
ercises the  right  mentioned  In  the  deed,  and 
another  right  also,  he  Is  not  less  secure 
against  all  interruptions  of  either  than  he 
would  have  been  If  no  express  grant  at  all 
had  been  shown.  It  is  as  easy  to  presume 
another  grant  for  watering  horses,  super- 
added to  that  of  watering  meadows,  as  it 
would  have  been,  in  the  absence  of  any  deed, 
to  presume  there  was  a  grant  for  both  to- 
gether." 

We  think  there  Is  sufficient  evidence  to 
show  that  the  use  of  the  water  for  water- 
ing stock  was  open,  notorious,  continuous, 
and  under  a  claim  of  right  for  more  than 
five  years;  but  the  Judgment  Is  more  com- 
prehensive than  the  findings  of  the  court, 
and  It  is  necessary  to  modify  it  The  Judg- 
ment decrees  that  the  plaintiff  "is  the  owner 
of  the  right  to  continuously  ai^  unbiterrupt- 
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cdly  take  from  tbe  water  mains  and  pipes 
of  the  defendant  •  •  ♦  the  water  therein, 
hy  and  through  a  one-half  Inch  water  pipe  at- 
tached to  the  said  main  water  pipe  on  said 
lands,  and  to  continuously  and  uninterrupted- 
ly use  the  said  water  *  •  •  for  watering 
live  stodt  on  all  the  lands  above  described, 
and  for  household  and  domestic  purposes, 
and  for  the  Irrigation  of  a  small  garden  and 
vegetable  patch  on  all  the  said  lands,  ex- 
cept the  east  half  of  the  southeast  quarter 
of  said  section  15."  Plaintift  established  a 
prescriptive  right  to  the  use  of  the  water  for 
stocls  purposes,  and  It  is  so  found,  but  there 
Is  no  evidence  and  no  finding  that  be  acquir- 
ed any  such  right  to  use  the  water  for  house- 
hold or  domestic  purposes  or  for  Irrigation. 
There  is  a  finding  "that  the  said  James  Wil- 
son, on  or  about  the  year  1878,  did  attach 
to  the  said  mains  a  half-Inch  water  pipe;  and 
thereafter  and  down  to  the  year  1893,  to 
the  time  the  said  plaintiff  became  the  owner 
of  the  said  lands  and  premises,  the  said 
James  Wilson  and  his  grantees  did  openly, 
continuously,  and  unintermptediy  t&Tae  and 
use  the  water  on  tbe  said  lands  and  prem- 
ises from  and  through  the  said  water  mains 
and  pipe  for  live  stocic,  household,  and  do- 
mestic purposes,  and  for  the  irrigation  of  a 
small  garden  and  vegetable  patch."  But 
there  Is  no  finding  by  what  authority  or 
under  what  claim  the  water  was  used  for 
household  and  domestic  purposes  and  for  ir- 
rigation. The  finding  does  not  contain  all  the 
elements  of  adverse  use;  and  assuming  that. 
In  connection  with  finding  No.  4,  It  appears 
Inferentlaliy  that  Wilson  was  entitled  to  the 
use  of  the  water  for  such  purposes,  there  Is 
nothing  to  connect  the  plaintiff  with  such 
right.  There  is  a  finding  that  plaintiff  suc- 
ceeded Wilson  In  the  ownership  of  the  lands 
and  premises,  but  there  Is  no  finding  that 
tbe  water  right  was  appurtenant  to  the  land 
nor  of  any  conveyance  by  Wilson  of  any 
such  right,  assuming  that  said  right  was 
transferable.  The  answer  raised  tbe  Issue 
that  the  right  created  by  the  said  agreement 
of  August  13,  1877,  was  permissive  and  per- 
sonal to  Wilson.  In  the  absence  of  any 
finding  as  to  this,  the  Judgment  Is  broader 
than  Is  warranted. 

There  was  some  evidence  of  waste  of  water 
on  plaintiff's  premises.  This,  of  course, 
should  not  be  allowed.  Nor  should  plaintiff 
permit  the  water  to  flow  when  not  necessary 
for  the  purposes  mentioned  In  tbe  judgment. 
Iq  the  rainy  season  there  Is  an  abundant 
supply  In  the  slough  for  plaintiff's  uses,  and 
he  should  avail  himself  of  it.  It  Is  not  nec- 
essary, however,  to  modify  the  injunction  In 
these  respects,  as  suggested  by  appellant,  as 
we  understand  from  the  language  used  that 
appellant  Is  not  restrained  from  preventing 
waste. 

The  words  "and  for  household  and  do- 
mestic purposes  and  for  the  Irrigation  of  a 
small  garden  and  vegetable  patch  on  all 
the  said  lands  except  the  east  half  of  tbe 


southeast  quarter  of  said  section  15,"  found 
In  folio  91  of  the  transcript,  and  the  word» 
"household  and  domestic  purposes  and  for 
Irrigation,"  found  in  folio  VS  of  the  tran- 
script, and  the  words  "household  and  do- 
mestic purposes  and  for  Irrigation,"  found  In 
folio  95  of  the  transcript,"  are  stricken  from 
the  judgment,  and,  as  thus  modified,  the 
judgment  and  order  denying  the  motion  for  a 
new  trial  are  affirmed. 

We  concur:    CHIPMAN,  P.  J. ;  HART,  J. 


6  Cal.  App.  4M 
STIERLEN  ▼.  STIERLEN  et  at.    (Civ.  875.) 

(Court   of    Appeal,    First   District,    California. 

Sept.  13,  1907.    Rehearing  Denied 

Nov.  11,  1907.) 

MABKIAOB— ARNTTLMEN'r— TUIE  TO  SUE. 

Under  Civ.  Code,  |  61,  declariog  that  a 
marriage  contracted  by  one  during  the  life  of  a 
former  husband  or  wife  shall  be  void;  section 
82,  enamerating  the  causes  for  the  annulment  of 
a  marriage,  including  the  ground  tliat  a  party 
thereto  has  a  buEband  or  wife ;  and  section  83. 
fixing  the  time  for  suing  for  the  annulment  of  a 
marriage  and  providing  that  a  suit  therefor  be- 
cause a  party  thereto  has  a  husband  or  wife  may 
l>e  brought  b.v  either  party  during  the  life  M 
the  other  or  by  tlie  former  husband  or  wife — ■ 
either  party  to  a  void  marriage  or  the  former 
husband  or  wife  of  a  party  thereto  may  sue  to 
annul  it  during  its  existence. 

Appeal  from  Superior  Court,  City  and  Coua- 
ty  of  San  Francisco ;  M.  C.  Sloss,  Judge. 

Action  by  Emma  Stierlen  against  George 
Stierlen  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

Nathan  C.  Cogblan,  for  appellant.  Mlltoa 
S.  Eisner,  for  respondents. 

CiOOPBR,  P.  J.  Plaintiff  declined  to  amend 
her  complaint  after  defendants'  demurrer  had 
been  sustained,  and  judgment  was  entered 
against  her.  She  prosecutes  this  appeal  from 
the  judgment. 

It  Is  alleged  In  the  complaint  that  plaintiff 
and  defendant  George  Stierlen  Intermarried 
In  February,  1886,  and  ever  since  have  been 
and  now  are  husband  and  wife;  that  In  No- 
vember, 1896,  defendant  George  Stierlen,  rep- 
resenting himself  to  be  an  unmarried  man, 
procured  a  marriage  license  authorizing  him 
to  marry  one  Rosa  Scott,  and  was,  after  pro- 
curing such  license,  married  to  said  Rosa 
Scott,  who  has  since  been  known  as  Mrs.. 
George  Stierlen,  and  who  is  one  of  the  de- 
fendants; that  since  said  marriage  to  the 
month  of  November,  1806,  the  defendants 
have  cohabited  together  as  man  and  wife, 
and  now  are  living  together  as  man  and  wife. 
Judgment  Is  prayed  that  the  said  marriage  of 
defendants  be  declared  void  and  annulled.  !*■ 
is  stated  in  the  briefs  that  the  court  sustained 
the  demurrer  upon  the  ground  that  the  cause 
of  action  as  stated  In  tbe  complaint  appears 
upon  the  face  thereof  to  be  barred  by  section 
848  of  the  Code  of  Civil  Procedure,  which 
provides  that  an  action  for  relief  not  there- 
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inbefore  provided  for  must  be  conunenced 
within  four  years  after  the  cause  of  action 
shall  have  accrued.  The  question,  ttaeu,  is 
as  to  whether  or  not  the  cause  of  action  was 
barred  by  the  provisions  of  said  section  of  the 
Code. 

In  the  Civil  Code,  in  chapter  2  of  article  1, 
under  the  head  of  "Nullity,"  we  find  sections 
82  and  83,  which  are  as  follows: 

"Sec.  82.  Causes  for  Annulling  Marriages. 
A  marriage  may  be  annulled  for  any  of  the 
following  causes,  existing  at  the  time  of  the 
marriage: 

"1.  That  the  party  in  whose  behalf  it  is 
sought  to  have  the  marriage  annulled  was 
under  the  age  of  legal  consent,  and  such  mar- 
riage was  contracted  without  Uie  consent  of 
bis  or  her  parents  or  guardian,  or  i>eraon  liav- 
Ing  charge  of  bfm  or  her ;  unless,  after  attain- 
ing the  age  of  consent,  such  party  for  any  time 
freely  cohabited  with  the  other  as  husband  or 
wife. 

"2.  That  the  former  hnsl)and  or  wife  of  ei- 
ther party  was  living,  and  the  marriage  with 
such  former  husband  or  wife  was  then  in 
force. 

"3.  That  either  party  was  of  unsound  mind, 
tmless  such  party  after  coming  to  reason, 
freely  cohabit  with  the  other  as  husband  or 
wife. 

"4.  That  the  consent  of  either  party  was 
obtained  by  fraud,  unless  such  party  after- 
ward, with  full  knowledge  of  the  facts  con- 
stituting the  fraud  freely  cohabited  with  the 
other  as  husband  or  wife. 

"5.  That  the  consent  of  either  party  was  ob- 
tained by  force,  unless  such  party  afterwards 
freely  cohabited  with  the  other  as  husband  or 
wife. 

"6.  That  either  party  was,  at  the  time  of 
marriage,  physically  incapable  of  entering  in- 
to the  marriage  state,  and  such  incapacity 
continues,  and  appears  to  be  incurable. 

"Sec.  83.  Actions  Therefor,  When  to  be 
Commenced.  An  action  to  obtain  a  decree  of 
nullity  of  marriage  for  causes  mentioned  in 
the  preceding  section,  must  be  commenced 
within  the  periods  and  by  the  parties  as  fol- 
lows: 

"1.  For  causes  mentioned  in  subdivision  1: 
by  the  party  to  the  marriage  who  was  under 
the  age  of  legal  consent,  within  four  years 
after  arriving  at  the  age  of  consent ;  or  by  a 
parent,  guardian  or  other  person  having 
charge  of  such  nonaged  male  or  female,  at 
any  time  before  such  married  minor  has  ar- 
rived at  the  age  of  legal  consent. 

"2.  For  causes  mentioned  in  subdivision  2: 
by  either  party  during  the  life  of  the  other, 
or  by  such  former  husband  or  wife. 

"3.  For  causes  mentioned  In  subdivision  8: 
by  the  party  Injured,  or  relative  or  guardian 
of  the  party  of  unsound  mind,  at  any  time  he- 
fore  the  death  of  either  party. 

"4.  For  causes  mentioned  in  subdivision  4: 
by  the  party  Injured,  within  four  years  after 
the  discovery  of  the  facts  constituting  the 
fraud. 


"5.  For  causes  mentioned  la  subdivision  5: 
by  the  Injured  party,  within  four  years  after 
the  marriage. 

"6.  For  causes  mentioned  in  subdivision: 
by  the  injured  party,  within  four  years  after 
the  marriage." 

It  is  evident  that  the  above  sections  were 
intended  to  cover  the  grounds  for  which  a 
marriage  may  be  annulled,  the  parties  who 
may  bring  such  actions,  and  the  time  within 
which  each  must  be  brought  We  must  look 
at  the  whole  of  the  provisions  of  the  sections 
in  order  to  arrive  at  a  correct  solution  of  the 
question  Involved  in  this  case.  It  will  be 
noted  that  for  any  of  the  causes  mentioned 
in  subdivisions  1,  4,  6,  and  6 — ^that  is,  when 
the  party  was  under  the  age  of  legal  consent, 
or  when  the  consent  was  obtained  by  fraud 
or  force,  or  when  either  party  was  at  the  time 
of  the  marriage  Incapable  of  entering  into  the 
marriage  state,  and  such  incapacity  continues 
or  is  incurable — the  period  is  four  years,  with 
the  provision  in  regard  to  subdivision  4  that 
the  four  years  shall  begin  to  ran  from  the 
discovery  of  the  facts  constituting  the  fraud. 
The  period  of  four  years  Is  applied  to  all  cas- 
es In  which  the  marriage  is  not  void  but  void- 
able. We  can  see  much  reason  for  the  provi- 
sions of  the  Code  that  in  cases  where  the  mar- 
riage is  only  voidable  the  parties  should  be  re- 
quired to  bring  suit,  and  show  that  It  was  so, 
within  a  fixed  and  definite  time,  or  forever  be 
precluded  from  doing  so.  But  subdivisions  2 
and  8  deal  with  marriages  which  are  illegal 
and  void  from  the  beginning.  If  either  party 
was  of  unsound  mind,  the  marriage  as  to  such 
party  is  void,  for  the  reason  that,  having  no 
mind  capable  of  consenting,  he  cannot  enter 
into  the  contract  of  marriage.  It  is  therefore 
provided  that  an  action  to  annul  the  marriage 
may  be  brought  by  the  party  injured,  or  by  a 
relative  or  guardian  of  the  party  of  unsound 
mind  "at  any  time  before  the  death  of  either 
party."  The  party  of  unsound  mind  was  not 
competent  to  enter  into  such  marriage  rela- 
tion. So  in  regard  to  subdivision  2.  A  party 
who  is  already  married,  and  who  has  a  hus- 
band or  wife  living,  cannot  legally  contract 
another  marriage.  The  marriage  attempted 
In  such  case  is  void,  and  made  so  by  the  Code. 
Civ.  Code,  {  61.  Although  void,  it  may  cause 
trouble  or  annoyance,  either  as  to  property 
rights,  the  legitimacy  of  children,  or  the 
peace  of  mind  of  the  Injured  party.  It  Is, 
therefore,  plain  that  either  husband  or  wife, 
parties  to  the  subsequent  Illegal  marriage, 
may  maintain  an  actioa  during  their  Joint 
lives  to  have  the  marriage  annulled. 

Section  83  lays  down  the  rule  as  to  when 
such  action  must  be  commenced,  and  states 
that  such  actions  must  be  commenced  within 
the  periods  named.  The  only  period  named 
for  commencing  an  action  to  annul  an  illegal 
marriage  because  one  of  the  parties  was  al- 
ready married  Is  during  the  Joint  lives  of  the 
parties  to  such  Illegal  marriage.  If  either 
should  die,  such  marriage  Is  no  longer  in  ex- 
istence, and  there  is  nothing  to  annul.    The 


Digitized  by  VjOOQ  IC 


CaJ.) 


ANAHEIM  ODD  FELLOWS'  HALL  ASS'N  T.  MITCHELL. 


331 


section  further  make  prorlslon  that  such 
void  marriages  may  be  amiiilled  at  ttie  in- 
stance of  tbe  former  husband  or  wife.  It  can 
only  be  annulled  while  both  parties  to  the 
void  marriage  are  IlTing.  The  right  Is  given 
to  either  party  to  such  void  marriage  to  bring 
an  action  to  annul  it  at  any  time  during  their 
Joint  lives,  and  the  right  Is  equally  given  to 
the  former  husband  or  wife  to  bring  such  ac- 
tion while  such  illegal  status  exists  and  for 
precisely  the  same  time.  If  the  section  read 
that  such  action  might  be  brought  "by  either 
party  during  their  Joint  lives,"  it  would  mean 
the  same  as  "by  either  party  during  the  life 
of  the  other."  If  It  read  "by  either  party, 
or  by  such  former  husband  or  wife,  during 
the  Joint  lives  of  the  parties  to  the  void  mar- 
riage," there  could  be  no  question  about  It 
Its  meaning  would  be  plain.  We  thlnl;,  not- 
withstanding tbe  wording  and  arrangement 
of  tbe  subdivision,  that  such  is  its  meaning. 
It  was  Intended  that  either  party  to  the  void 
marriage,  or  the  former  husband  or  wife, 
might  maintain  the  action,  and  that  it  might 
be  commenced  during  the  entire  time  tbe 
void  marriage  was  in  existence.  Such  is  the 
fair,  common-sense  meaning  of  the  section. 
It  must  be  liberally  construed,  with  a  view 
to  effect  its  objects  and  to  promote  Justice. 
The  Judgment  Is  reversed. 

We  concur:    HALL,  J. ;  KERRIGAN,  J. 


(  Cal.  App.  431 

ANAHEIM  ODD  FELLOWS'  HALL  ASS'N 

V,  MITCHELL  et  al.    (Civ.  360.) 

(Conrt  of  Appeal,  Second  District,  California. 

Sept.  16,  1907.) 

1.  Veitub— Personal  Action— Recoveby  Tott 
Use  op  Pabtt  Wall. 

An  action  to  recover  a  personal  Judi^ent 
for  one-half  of  tbe  cost  of  a  party  wall  prected 
ter  plaintiff  and  used  by  defendant  falls  witliin 
Code  Civ.  Proc.  !  395,  providing  tliat  actions, 
excepting  for  tbe  recovery  of  land.  etc..  shall  lie 
tried  in  the  county  in  which  defendants  or  some 
of  them  reside,  and  not  within  section  892,  pro- 
viding for  tbe  trial  of  actions  for  the  recovery 
of  land,  or  an  interest  therein,  etc..  In  the 
coonty  where  the  land  lies. 

2.  Sake— Monoif  fob  Change— Norjoindib 
or  Unhecessabt  Pabtt— Effect. 

Where,  in  an  action  against  a  husband  and 
his  wife  to  recover  a  personal  judgment  against 
her,  he  had  no  interest  in  the  subject-matter, 
and  no  cante  of  action  was  stated  against  him, 
he  being  joined  only  because  of  Ijeing  her  bus- 
band,  that  he  did  not  join  her  in  moving  for  a 
change  of  venue  to  the  county  of  their  residence 
cannot  affect  her  right  to  a  change. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  48,  Venue,  i  101.] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Z.  B.  West  Judge. 

Action  by  the  Anaheim  Odd  Fellows'  Hall 
Asflociatlon  against  Mrs.  N.  H.  Mitchell  and 
another.  From  an  order  denying  a.  motion 
for  a  change  of  venue,  defendants  appeal. 
Beversed,  with  directions  to  grant  motion. 

Willis  8.  Mitchell,  for  appellants.  F.  0. 
Spencer,  for  respondent 


SHAW,  3.  This  is  an  action  instituted  In 
the  superior  court  of  Orange  county  to  re- 
cover a  personal  Judgment  for  $G00  against 
the  appellant  Mrs.  N.  H.  Mitchell  for  one- 
half  the  cost  of  a  party  wall  erected  by  re- 
spondent under  an  agreement  whereby  said 
appellant  covenanted  to  pay  respondent  one- 
half  the  cost  of  such  part  of  the  wall  as  she 
might  thereafter  use.  It  is  charged  that  she 
made  use  of  the  wall  In  constructing  a  build- 
ing upon  her  lot  adjoining  that  of  the  re- 
spondent and  that  one-half  the  cost  of  the 
wall  so  used  by  her  was  $600.  She  refused 
to  pay  same  on  demand;  heuce  this  action  to 
recover  the  sum  alleged  to  be  due. 

At  the  commencement  of  the  action  said 
appellant  resided  In  Los  Angeles  county. 
She  Interposed  a  demurrer  to  the  complaint, 
and,  pursuant  to  notice  thereof,  moved  the 
court  to  change  the  place  of  trial  to  the 
county  of  her  residence,  accompanying  the 
same  with  a  proper  demand  therefor  In  writ- 
ing and  affidavit  of  merits,  which,  among 
other  facts,  averred  that  she  was  at  the  time 
of  the  commencement  of  the  action  a  resident 
of  Los  Angeles  county.  No  counter  affidavits 
were  filed.  Upon  this  record  the  court  de- 
nied the  motion.  We  think  the  learned 
Judge  erred  In  his  ruling.  Respondent  files 
no  points  and  authorities  In  support  of  the 
order  made,  and,  from  an  examination  of  the 
record,  we  are  unable  to  perceive  any  ground 
which  would  Justify  the  denial  of  the  motion. 
The  action  does  not  fall  within  the  provisions 
of  section  392,  Code  Civ.  Proc.  It  does 
not  affect  the  real  property  upon  which  the 
wall  Is  located,  or  any  estate  or  interest 
therein.  While  the  complaint  prays  for  gen- 
eral relief,  and  alleges  facts  which  would 
have  been  sufficient  to  obtain  an  order  pre- 
venting the  use  of  the  wall  until  payment 
was  made  as  provided  in  the  contract  (which 
action  would  have  been  purely  local  in  char- 
acter). It  also  showB  that  plaintUf  permitted 
the  defendant  to  use  the  structure  as  a  wall 
of  her  building  without  requiring  the  pre- 
liminary payment  thereby  waiving  any 
cause  of  action  other  than  for  a  money  Judg- 
ment as  well  as  the  right  to  trial  in  the  lo- 
cal court  "It  is  only  when  real  estate  alone 
Is  the  sabject-matter  of  the  action  that  the 
provisions  of  section  392  can  be  invokes 
against  a  defendant  who  resides  in  a  county 
different  from  that  in  which  the  land  Is  sit- 
uated." Smith  V.  Smith,  88  Cal.  572,  26  Paa 
356.  Being  clearly  a  personal  action,  where- 
in a  money  Judgment  is  sought,  awwUant 
was  entitled  to  a  trial  thereof  in  the  county 
wherein  she  resided  at  tbe  time  of  the  com- 
mencement of  the  action.  Section  395,  Code 
Civ.  Proc. 

No  Judgment  was  asked  for  against  N.  H. 
Mitchell,  who  was  made  a  codefendant  for 
the  sole  alleged  reason  that  he  was  the  hus- 
band of  the  defendant  making  the  motion. 
He  had  no  Interest  in  the  subject-matter  of 
the  litigation,  and  could  not  be  affected 
thereby,  for  the  reason  that  nc^  rap 
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tlon  was  stated  against  him.  Under  these 
circumstances,  the  fact  that  he  did  not  join 
in  the  demand  and  motion  could  not  deprive 
the  real  defendant  of  her  right  to  have  the 
place  of  trial  changed  as  demanded.  Bead 
V.  Slan  Diego  Union  Co.,  133  Cal.  xx,  65 
Pac.  567;  Sayward  v.  Houghton,  82  Cal. 
628,  23  Pac.  120. 

The  order  appealed  frwn  Is  reversed,  with 
directions  to  the  court  below  to  grant  appel- 
lant's said  motion. 

"We  concur:    ALLEN,  P.  J.;  TAGGABT,  J. 


•  Cal.  App.  39S 

MILLER  et  al.  v.  FIREMAN'S  FUND  INS. 

■    CO.  OF  SAN  FRANCISCO.    (Civ.  347.) 

CCourt   of  Appeal,  Third  District,   California. 

Sept.  7,  1907.     Rehearing  Denied  by 

Supreme  Court  Nov.  4,  1907.) 

1.  Appeal  —  Review  —  CoRixicnNo  Testi- 

UONY. 

A  verdict  on  conflicting  evidence  is  binding 
on  appeal. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  E:rror,   §§  3935-3937.] 

2.  Insurance— Pkoof  of  Loss— False  State- 
ments. 

The  statement,  in  a  proof  of  loss,  that  cer- 
tain property  was  destroyed,  and  that  there  was 
no  mortgage  on  the  insured  property  at  the 
time  of  the  Are,  avoids  the  policy  only  in  case 
It  is  willfully  false,  and  not  if  it  was  merely  neg- 
ligently made,  under  the  provision  of  the  policy 
that  it  shall  be  void  if  insured  has  concealed  or 
misrepresented  any  material  fact  concerning  the 
insurance  or  the  subject  thereof,  or  if  the  inter- 
est of  insured  be  not  fully  stated  therein,  or  in 
case  of  any  fraud  or  false  swearini;  by  insured 
touching  any  matter  relating  to  the  insurance 
or  the  subject  thereof,  whether  before  or  after  a 
loss. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  28,  Insurance,  §  1364.] 

3.  Same  — WiixFDL  Faxbitt  — Question  fob 
Jdrt. 

Whether  a  false  statement  in  a  proof  of 
loss  under  a  fire  policy  was  knowingly  and  in- 
tentionally made,  and  so  avoids  the  policy,  is  a 
question  for  the  jury,  the  presumption  of  mis- 
take to  be  indulged  in  if  such  a  state  of  facts 
is  presented  as  leaves  a  reasonable  presumption 
thereof. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  i  1747.] 

4.  Trial— Instbuctioss— Exceptions. 

A  general  exception,  though  sufficient  as  to 
instructions  given  at  the  request  of  the  other 
party,  is  not  so  as  to  those  given  by  the  court 
of  its  own  motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial.  §  689.] 

5.  Same— Effect  of  Instructions. 

The  clause  of  an  instruction  that  under 
certain  circumstances  the  verdict  should  be  for 
plaintiff  does  not  require  the  jury  to  find  for  the 
full  amount  claimed. 

6.  Appeal— Habmless   Ebbok— Instructions. 

Any  error  in  an  instruction  as  to  defendant 
in  an  action  on  a  fire  policy  having  waived  its 
right  to  have  the  loss  determined  by  arbitration, 
if  it  denied  its  liability  solely  on  the  ground  of 
misrepresentation.  Is  harmless;  defendant  hav- 
ing refused  to  arbitrate. 

I  Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  4219.] 


7.  iNstJEANCE— Action  on  Policy  —  Trial — 
Misleading  Instructions. 

An  instruction,  in  an  action  on  a  fire  policy, 
that  a  discrepancy  between  the  statements  of 
plaintiff  in  his  proof  of  loss  and  the  actual  loss 
proven,  if  the  jury  find  that  there  is  any  dis- 
crepancy which  can  reasonably  be  accounted  for 
on  the  score  of  opinion,  or  judgment  honestly 
given,  will  not  make  the  policy  void,  is  not  open 
to  the  construction  of  excusing  any  other  dis- 
crepancy not  the  result  of  an  honest  mistalce. 

[Ed.  Note.— For  cases  in  {Mint,  see  Cent  Dig. 
vol.  2S,  Insurance,  S  1781.] 

8.  Trial  —  Instructions  —  Special  Issues  — 
Chanoe  of  Fork. 

Code  Civ.  Proc.  S  625,  providing  that  the 
court  must,  on  request  in  writing,  direct  the 
jury  to  find  a  special  verdict  on  all  or  any  of  the 
issues,  does  not  require  it  to  submit  issues  in  the 
language  proposed,  so  as  to  make  it  error  to 
change  a  requested  issue,  in  an  action  on  a  fire 
iwlicy,  whether  plaintiff  furnished  "satisfactory 
proofs  of  loss"  to  one  whether  he  furnished  "such 
proofs  of  loss  as  were  required  by  said  policy." 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  TrUl,  a  608-670.] 

Appeal  from  Superior  Court,  Gleam  Coun- 
I7;    William  M.  Finch,  Judge. 

Action  by  H.  T.  Miller  and  another  against 
the  Fireman's  Fund  Insurance  Company  of 
San  Francisco.  Judgment  for  plaintiffs.  De- 
fendant api)eals.    Affirmed. 

Frank  Freeman  and  Charles  L.  Donohue. 
for  appellant    Bon  F.  Gels,  for  respondents. 

BURNETT,  J.  This  Is  an  action  on  a  flro 
Insurance  policy.  The  cause  was  tried  before 
a  jury.  A  large  number  of  special  issues 
was  found  in  favor  of  plaintiffs'  contention, 
and  the  general  verdict  was  for  said  plain- 
tiffs In  the  sum  of  $2,586.35,  the  amount  cov- 
ered by  the  policy  being  $3,265.  Judgment 
was  entered  accordingly,  from  which  and 
from  the  order  denying  a  motion  for  a  new 
trial  the  appeal  has  been  taken. 

The  main  reliance  of  appellant  Is  upon  the 
defense  set  out  in  the  answer,  to  the  effect 
that  the  insured,  H.  T.  Miller,  at  the  time  he 
made  his  application  for  the  policy,  "willful- 
ly and  fraudulently,  and  with  a  false  and 
fraudulent  purpose  and  with  the  Intention  of 
thereby  securing  more  Insurance  on  said 
property  than  he  should  have  had  and  for 
the  purpose  of  deceiving  defendant,"  repre- 
sented the  property  to  be  of  much  greater 
value  than  it  was,  and  also  that  the  proof  of 
loss  was  willfully  false,  in  that  it  contained 
a  statement  of  property  that  was  not  de- 
stroyed, particularly  9,200  feet  of  2-Inch  floor- 
ing and  20,000  shingles,  and  It  also  contained 
the  statement  that  at  the  time  of  said  fire 
there  was  no  mortgage  on  the  said  above  de- 
scribed property,  while.  In  fact,  at  the  time 
of  said  fire  there  was  a  mortgage  on  said 
property  held  by  plaintiff  J.  Johansen. 

In  regard  to  the  first  contention,  it  is  suf- 
ficient to  say  that  there  was  evidence  that 
the  property  was  as  valuable  as  appellant 
claims  it  was  represented  by  the  Insured  suf- 
ficient to  support  the  finding  of  the  Jury, 
and,  again,  it  appears  In  the  testimony  that 
the  agent  of  the  Insurance  company  was 
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fUniliar  with  the  property  and  made  out  the 
application  for  respondent  Miller,  fixing  the 
insurable  value  of  Bald  property,  and  the 
company  afterwards  requested  said  respond- 
ent to  have  the  amount  of  the  insurance  In- 
creased. Hence  it  might  be  plausibly  con- 
tended that  appellant  Is  in  no  position  to 
question  the  said  value.  Granting  that  there 
was  evidence  to  the  contrary,  it  does  not  pre- 
sent a  question  of  law.  The  verdict  of  the 
Jury  upon  a  conflict  of  evidence  1b  binding 
upon  us. 

As  to  the  proof  of  loss,  it  is  admitted  by 
respondents  that  the  statement  was  errone- 
ous as  to  the  mortgage  and  also  as  to  the  two- 
inch  flooring.  If  willfully  false,  it  would 
avoid  the  policy.  It  is  so  provided  In  the 
following  clause  of  the  policy :  "This  entire 
policy  shall  be  void  If  the  insured  has  con- 
cealed or  misrepresented  In  writing  or  other- 
wise any  material  fact  or  circumstance  con- 
cerning this  insurance  or  the  subject  thereof 
or  if  the  interest  of  the  insured  in  the  prop- 
erty be  not  fully  stated  therein  or  in  case  of 
any  fraud  or  false  swearing  by  the  insured 
touching  any  matter  relating  to  the  insur- 
ance or  the  subject  thereof  whether  before 
or  after  a  loss."  Citation  of  authorities  Is 
hardly  needed  upon  such  a  proposition.  Ref- 
erence may  be  had,  however,  if  desired,  to 
the  following  cases  cited  by  appellant  for 
further  discussion  of  the  question:  Claflln 
▼.  Com.  Ins.  Co.,  110  U.  S.  81,  3  Sup.  Ct  507, 
28  L.  Ed.  76;  Rovlnsky  v.  Northern  Assur. 
€o.  (Me.)  60  Atl.  1025 ;  Lewis  et  al.  y.  Coun- 
dl  Bluffs  Ins.  Co.,  63  Iowa,  103, 18  N.  W.  888. 
But  it  is  well  established  that  the  untrue 
statement  In  order  to  avoid  the  policy  must 
have  been  knowingly  and  intentionally  made 
by  the  insured,  with  knowledge  of  its  falsity 
and  with  the  Intention  of  defrauding  the 
company.  Clark  v.  Phoenix  Ins.  Co.,  36  Cal. 
168;  Helbing  v.  Svea  Ins.  Co.,  54  Cal.  156, 
85  Am.  Rep.  72 ;  Greiss  v.  State,  etc.,  Co.,  98 
Cal.  241,  33  Pac.  195;  West  Coast  Lumber 
Co.  T.  State  Ins.  Go.,  98  Cat.  502,  33  Pac.  258. 
Again,  whether  a  false  statement  was  so 
made  Is  a  question  of  fact  for  the  jury. 
Home  Ins.  Co.  of  New  York  v.  Mendenhall, 
164  III.  458,  45  N.  B.  1078,  36  L.  R.  A.  374.  If 
snch  a  state  of  facts  is  presented  as  leaves  a 
reasonable  presumption  of  mistake  or  misap- 
prehension on  the  part  of  the  person  swearing 
to  the  proofs  of  loss,  such  presumption  should 
be  indulged  in  preference  to  that  of  willful 
false  swearing.  West  Coast  Lumber  Co.  v. 
State  Ins.  Co.,  supra.  A  mere  discrepancy 
does  not  create  a  presumption  as  a  matter  of 
law  that  the  Insured  contemplated  fraud 
when  his  statements  were  made.  Helbing 
T.  Svea  Ins.  Co.,  supra.  Here  the  Jury  foimd 
that  the  statement  concerning  the  flooring 
and  also  concerning  the  mortgage  was  not 
willfully  or  intentionally  made  by  Miller, 
and  that  be  did  not  represent  to  adjuster 
Famsworth,  who  prepared  the  statement  of 
loss,  that  the  building  contained  the  flooring, 
or  that  there  was  no  mortgage  on  the  prem- 


ises. Turning  to  the  testimony  of  Miller,  we 
find  his  explanation  of  the  transaction,  which 
must  have  been  accepted  as  credible  by  the 
Jury,  and  we  cannot  find  otherwise.  We  do 
not  deem  it  advisable  to  detail  the  testimony, 
but,  giving  full  credit  to  Miller,  the  mistakes 
in  the  statement  of  loss  are  chargeable  to 
Farnsworth,  and  not  to  said  respondent. 
The  latter  says  be  verifled  the  statement 
without  reading  it  over  or  having  it  read  to 
him;  Farnsworth  being  in  a  great  hurry  to 
get  away.  There  is  no  apparent  reason  why 
the  Insured  should  make  a  false  statement 
about  the  mortgage.  The  policy  was  made 
payable  to  the  mortgagee  and  the  mortgage 
was  a  matter  of  record,  and  was  known  to 
the  agent  of  the  company  who  secured  the  In- 
surance. It  would  seem  that  a  man  of  av- 
erage Intelligence  under  such  circumstances 
would  not  willfully  swear  that  there  was  no 
mortgage  on  the  premises.  And,  as  to  the 
other  misstatements,  it  is  more  reasonable  to 
hold  that  they  were  honest  mistakes  than 
to  impute  perjury  to  the  insured.  But,  at 
any  rate,  the  Jury's  finding  is  sufficiently  sup- 
ported by  the  evidence. 

Again,  complaint  is  made  of  the  following 
instruction  given  by  the  court  of  Its  own 
motion:  "If  you  find  from  the  evidence  that 
the  proofs  of  loss  signed  and  sworn  to  on 
the  3d  day  of  October,  1904,  and  Introduc- 
ed in  evidence,  yere  made  out  and  prepared 
by  E.  P.  Famsworth  in  the  capacity  of  ad- 
juster, duly  appointed  and  authorized  by  de- 
fendant insurance  company  to  ascertain  and 
adjust  the  loss  occasioned  by  the  Are  alleged 
in  the  complaint,  and  yon  further  find  that, 
at  the  time  plaintiff  MUler  signed  and  swore 
to  said  proofs  of  loss  and  delivered  them  to 
said  Insurance  company,  he  had  not  read  or 
heard  read  the  contents  of  said  proofs  of 
loss,  and  did  not  know  the  contents  thereof, 
then  I  instruct  you  that  any  misstatements 
therein  contained,  of  which  Miller  was  ig- 
norant, do  not  work  a  forfeiture  of  said 
policy  of  insurance  or  deprive  the  plaintiffs 
of  the  right  of  recovery  thereunder."  The 
only  objection  and  exception  made  to  this 
Instruction  appear  as  follows:  "Counsel  for 
defendant:  If  your  honor  please,  before  giv- 
ing the  Instructions,  I  desire  to  object  to  any 
instructions  given  on  part  of  the  plaintiff  in 
the  action  and  also  to  any  given  by  the  court 
Itself.  The  Court:  It  may  be  understood  that 
the  exception  on  each  side  may  cover,  of 
course,  the  same  thing  as  the  objection." 
The  exception  Is  hardly  specific  enough  un- 
der the  authority  of  Cavaliaro  v.  Texas,  etc., 
Ry.  Co.,  110  Cal.  348,  42  Pac.  918,  52  Am.  St. 
Rep.  94,  and  Williams  v.  Caseheer,  126  Cal. 
86,  58  Pac.  380.  In  the  former  case  it  is 
said:  "The  theory  of  the  ruling  is  that  ex- 
ceptions to  the  charge  of  a  court  to  the  jury 
ought  to  point  out  specifically  the  portions 
excepted  to,  and  be  made  at  the  time  of  the 
trial,  in  order  that  the  Judge  may  have  an 
opportunity,  before  the  jury  retires,  to  cor- 
rect any  error  be  may  have  inadyert^tli 
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fallen  Into  In  drawlog  np  the  cbarge  in  the 
burry  and  perplexities  of  the  trial."  In  that 
case  the  exception  was  as  follows:  "We  de- 
sire, If  your  honor  please,  to  save  an  excep- 
tion to  each,  every,  and  all  of  the  instruc- 
tions given  by  the  court  of  its  own  motion." 
A  general  exception  is  sufficient  as  to  the 
instructions  given  at  the  request  of  the  par- 
ties, but,  as  seen,  a  different  rule  prevails 
as  to  those  given  by  the  court  of  Its  own  mo- 
tion. But  it  Is  manifest  that  the  Instruc- 
tion is  not  erroneous.  It  was  based  ujwn  evi- 
dence introduced  by  plaintiffs,  and  it  was 
in  harmony  with  the  cases  already  cited  re- 
quiring the  misstatements  to  be  willful  In 
order  to  worlc  a  forfeiture.  The  question  of 
negliKCuce  Is  not  Involved.  Tlje  law  favors 
the  Insured  to  the  extent  of  excusing  a  care- 
less statement  if  it  does  not  proceed  from  a 
fraudulent  and  willful  intent.  Besides,  the 
insurance  company  could  not  claim  exemp- 
tion from  liability  on  account  of  the  negli- 
gence of  plaintiff  Miller  in  making  bis  proof 
of  loss,  because  no  damage  was  done  there- 
by to  defendant,  as  the  mistakes  were  recti- 
fied at  the  trial. 

The  criticism  of  instruction  10  given  at  the 
request  of  plnintJffs  is  Inapt.  The  clause. 
"\our  verdict  should  be  for  the  plaintiffs." 
does  not  require  the  jury  to  find  for  the  full 
amount  claimed.  Besides,  it  is  made  clear 
by  the  succeeding  portion  of  the  instruction. 

Instruction  11,  requested  by  plaintiffs,  may 
be  a  little  obscure,  but  we  agree  with  re- 
spondent that  the  reasonable  construction 
is  that,  if  defendant  denied  its  liability  sole- 
ly by  reason  "of  misrepresentation,  fraud 
or  false  swearing  on  the  part  of  the  insur- 
ed," it  waived  Its  right  to  have  the  loss 
determined  by  arbitration.  Again,  as  point- 
ed out  by  respondent,  the  company  refused 
to  arbitrate.  Hence,  if  the  instruction  was 
erroneous  the  error  was  harmless. 

The  particular  clause  in  Instruction  No. 
21  made  the  subject  of  criticism  by  appel- 
lant seems  clear  and  sound.  It  directs  the 
jury  that  "a  discrepancy  between  his  state- 
ments in  his  proof  of  loss  and  the  actual  loss 
proven  at  the  trial,  if  you  And  there  is  any 
discrepancy  which  can  reasonably  be  ac- 
counted for  on  the  score  of  opinion,  or  judg- 
ment honestly  given,  will  not  make  the  pol- 
icy void."  It  applies,  of  course,  to  every 
such  discrepancy,  and  could  not  be  under- 
stood as  excusing  any  other  discrepancy  not 
the  result  of  an  honest  mistake. 

Complaint  is  made,  also,  that  the  court  did 
not  submit  certain  special  issues  to  the  jury 
in  the  language  proiwaed  by  defendant.  The 
contention  Is  that  the  court  has  no  discre- 
tion In  the  matter  under  section  (iS.")  ot  tiie 
Code  of  Civil  Procedure.  This  position  in- 
volves an  absurdity.  If  the  Issue  proiK>sed 
should  be  Irrelevant,  ambiguous  or  unintel- 
ligible, or  a  repetition  of  another  issue,  it 
could  hardly  be  maintained  that  the  court 
could  not  exclude  It    I'lyler  v.  Pacific  I'ort- 


land  Cement  Co.  (Cal.)  87  Pac.  395.  We 
think  the  modifications  made  by  the  court 
were  proper.  Thirty-four  questions  of  fact 
were  submitted  to  the  jury,  and  they  seem  to 
have  covered  all  the  Issues  that  were  rais- 
ed by  the  pleadings.  The  most  Important 
change  made  by  the  court  was  as  follows: 
The  defendant  requested  this:  "Did  the  said 
plaintiff  Miller  make  and  deliver  to  the  de- 
fendant company  satisfactory  proofs  of  loss?" 
The  court  submitted  it  with  the  words  "such 
proofs  of  loss  as  were  required  by  said  pol- 
icy of  insurance"  substituted  for  "satisfactory 
_)roofs  of  loss."  What  was  required  by  the 
policy  is  all  that  the  company  had  a  right 
to  demand,  and  the  law  comi)el8  the  defend- 
ant to  be  satisfied  with  this. 

Some  82  exceptions  were  taken  to  the  rul- 
ings of  the  court  on  the  admissibility  of  evi- 
dence during  the  progress  of  the  trial.  To 
notice  them  specifleaily  would  prolong  this 
oiiinion  to  an  unreasonable  extent  and  would 
be  of  no  partlculiir  value  to  the  profession. 
We  have  examined  these  rulings.  As  to  be 
expected  of  any  trial  judge  under  the  same 
circumstances,  some  errors  were  committed, 
but  we  are  of  the  opinion  that  defendant 
suffered  no  prejudice  thereby. 

AVe  deem  it  not  improper  to  say  that  coun- 
sel have  displayed  In  their  briefs  great  in- 
dustry and  ability,  and  have  thereby  afford- 
ed great  satisfaction,  as  well  as  assistance, 
to  the  court. 

The  judgment  and  order  denying  the  mo- 
tion for  a  new  trial  are  affirmed. 

We  concur:    CHIPMAX,  P.  J.;  HART,  J. 


WEST  V.  MARTIN  et  al. 
(Snpreme  Court  of  Wasbingron.    Oct.  29.  1907.> 

1.  Pleading— Rulings  on  Demubreb— Waiv- 
er OF  Objection. 

It  is  manifest  from  the  record  that  defend- 
ants did  not  waive  their  objection  to  the  juris- 
diction, as  rai.ipd  by  tlieir  demurrer  to  the  com- 
plaint, though  the  recorii  does  not  sliow  a  formal 
pxpeption  entered  at  the  time  of  the  order  over- 
ruling the  demnrrer ;  it  showing  that  the  demur- 
rer was  argued.  And  the  court  was  fully  ad- 
vispf] :  the  subsequent  answer  expres.sly  statins 
that  defendant*  answered  without  waiving  their 
demurrer  and  still  insisting  on  their  rights  as 
rlnimed  under  it.  and,  at  the  trial,  they  having 
objected  to  any  te-stimony  in  support  of  com- 
)Iaint.  for  the  reasons  stated  in  the  demurrer. 
fEd.  No'e. — For  cases  in  noint.  see  Cent.  Dig. 
vol.  39,  Pleading,  ii  140;{-14(KJ.l 

2.  COITRTS  —  .TtTKISDICTION  —  TiME  FOB  OBJEC- 
TION. 

By  express  nrovision  of  2  Ballinger's  Ann. 
Co<les  &  St.  8  4011,  objection  that  the  court  has 
no  jurisdiction  may  be  raised  at  any  stage  of  the 
proceedings  either  in  the  trial  or  appellate  court. 
fEd.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  l.S.  Courts,  i  148.1 

.3.  Appearance — Effect  as  to  Jurisdiction. 
Jurisdiction    of   the    subject-matter    is   not 
given  b.v  a  general  appearance  by  defendants. 

fEd.  Note. — For  oa«''s  in  noint,  see  Cent  Dig. 
vol.  3,  Appearance,  g§  7C-78.] 
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4.  CouBTS— JtmiSDicnoN— EtTECT  or  Oivino 
Bond. 

There  being  want  of  jurisdiction  of  the 
cause  of  action  stated  in  the  complaint,  the  en- 
forcement of  a  Hen  against  a  vesHel,  defendants 
by  giving  a  bond  for  release  of  the  vessel  from 
the  receiver — the  bond,  though  stating  that  the 
obligors  would  pay  any  judgment  that  should  be 
eRtablished  on  plaintiff's  cause  of  action  men- 
tioned in  his  complaint,  expressly  stating  that 
the  personal  liability  was  substituted  for  any 
security  or  claim  which  plaintiff  might  have 
against  or  in  the  vessel — conferred  no  jurisdic- 
tion to  enter  judgment  against  the  bondsmen: 
their  liability  being  merely  substituted  for  that 
of  the  vessel  on  condition  that  it  be  found  in 
said  cause  that  the  vessel  itself  was  liable. 

(EJd.  Xote. — For  cases  in  point,  see  Cent.  DU. 
vol.  13,  Courts,  ii  7B,  77.] 

5.  advirattt— .tubisdictios  —  collision    of 
Vkssel  witii  Bbidob. 

Admiralty  lias  jurisdiction  of  the  injury 
where  a  pier  of  a  lawfully  constructed  bridge 
resting  in  the  bottom  of  a  navigable  river  is  run 
into  by  a  vessel,  causing  a  span  of  the  bridge 
to  fall  into  the  stream. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1.  Admiralty,  S§  222-234.] 

Fallerton,  X,  dissenting. 

Appeal  from  Superior  Court,  Cbelialis 
County;  Mason  Irwin,  Judge. 

Action  by  A.  J.  West  against  Capt  John 
R.  Martin  and  others.  Judgment  for  plain- 
tiff. Defendants  appeal.  Reversed,  with  di- 
rections to  dismiss. 

J.  C.  Cross,  W.  H.  Brinker,  and  A.  Emer- 
son Cross,  for  appellants.  John  C.  Hogan, 
for  respondent 

HADLEY,  C.  J.  This  action  was  brought 
under  tbe  statutes  of  this  state  in  relation 
to  liens  against  steamers  and  other  vessels. 
The  purpose  of  the  action  is  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  on  account  of  a  collision  between 
tbe  steamer  Norwood  and  tbe  plalntifTs 
bridge.  The  complaint  shows  that  the  Noi^ 
wood  Is  an  enrolled  vessel,  the  owners  and 
managing  owners  of  which  reside  In  tbe  state 
of  California,  and  that  tbe  plaintiff  is  tbe 
owner  of  a  combination  steel  and  wood 
drawbridge,  together  with  the  approaches 
t)elonging  to  tbe  same,  extending  across  the 
Gheballs  river  from  Aberdeen  to  South  Aber- 
deen In  Cheballs  county.  On  tbe  7th  day  of 
May,  1906,  the  bridge  was  being  used  by  the 
plaintiff  as  a  toll  bridge  for  the  passage  of 
passengers,  street  cars,  and  other  traffic. 
It  Is  alleged  that  the  bridge  was  authorized 
by  tbe  Secretary  of  War  of  the  United  States, 
and  tliat  it  was  a  lawful  structure  in  tbe 
navigable  stream.  Tbe  bridge  was  provided 
with  a  large  swinging  span,  which  was  open- 
ed by  revolving  the  same  upon  a  central  pier 
constructed  in  the  channel  of  the  river,  so 
that  when  the  bridge  was  opened  it  afforded 
two  passageways  about  125  feet  in  width  on 
each  side  of  tbe  central  pier,  for  tbe  pas- 
sage of  vessels  up  and  down  the  river.  It 
is  averred  that,  on  the  day  aforesaid,  tbe 
defendants  were  operating  the  Norwood  up- 
on said  river,  and  tbat,  while  they  were  en- 


gaged in  passing  tbe  vessel  through  the 
draw  of  said  bridge,  they  negligently  ran 
lier  against  tbe  supporting  piers  of  one  of 
tbe  spans  of  tbe  bridge,  and  thereby  in- 
jured the  piers  to  such  an  extent  tbat  with- 
in a  few  hours  thereafter  one  of  tbe  spans 
fell  into  the  waters  of  tbe  river  and  was 
broken  up  and  almost  utterly  destroyed. 
By  virtue  of  the  statutes  aforesaid,  the 
complabut  alleges  tbat  plaintiff  Is  entitled 
to  a  Hen  upon  the  vessel  for  tbe  damages 
sustained,  and,  after  alleging  nonresidence 
of  all  the  defendants,  and  tbat  tbe  vessel 
was  about  to  be  taken  from  the  state  of 
Washington  to  some  port  In  the  state  of 
California,  it  was  asked  that  a  receiver 
should  be  appointed  to  take  charge  of  the 
vessel  pending  the  action.  The  court  appoint- 
ed a  temporary  receiver  to  take  immediate 
charge  of  the  vessel,  and  Issued  an  order 
that  the  defendants  should  show  cause  why 
a  permanent  receiver  should  not  be  appointed. 
Before  tbe  time  fixed  for  bearing  upoa  the 
order  to  show  cause,  tbe  defendants  applied 
to  tbe  court  for  discharge  of  the  vessel  from 
the  receivership  upon  their  signing  a  bond 
to  plaintiff  In  the  penal  sum  of  $30,000,  con- 
ditioned that  they  would  pay  any  judgment 
or  claim  which  tbe  plaintiff  might  establish 
in  said  cause  of  action.  Such  bond  was  given; 
It  being  expressly  stated  therein  that  one 
of  Its  conditions  la  that  tbe  personal  liabil- 
ity of  the  principals  and  surety  shall  be  sub- 
stituted for  any  security  which  the  plaintiff 
may  have  against  the  vessel.  Thereupon 
the  vessel  was  discharged  from  the  receiver- 
ship and  turned  over  to  the  defendants.  The 
defendants  thereafter  demurred  to  tbe  com- 
plaint, on  tbe  ground  tbat  tbe  court  has  no 
jurisdiction  of  tbe  subject-matter  of  the  ac- 
tion, and  also  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled.  Tbe  de- 
fendant Hulbert  was  dismissed  from  the  ac- 
tion, and  the  remaining  defendants  answered 
jointly,  expressly  stating  that  they  did  so 
without  waiving  their  demurrer,  and  still 
insisting  upon  their  rights  as  claimed  unde^ 
tbe  demurrer.  Tbe  answer  admits  tbat  the 
Norwood  is  an  enrolled  vessel  of  about  750 
tons  gross  burden,  or  about  500  tons  net 
burden,  that  tbe  defendants  Sadden  &  Chris- 
tenson,  of  San  Francisco,  Cal.,  are  the  man- 
aging owners  thereof,  and  that  tbe  defend- 
ant Martin  is  tbe  master  of  tbe  vessel;  but 
denies  any  negligence  or  liability  in  the  prem- 
ises. The  affirmative  allegations  of  the  an- 
swer are  very  extensive  and  need  not  be 
enimierated  at  this  time.  It  was  stipulated 
that  the  cause  should  be  tried  by  tbe  court 
without  a  jury,  and  after  such  trial  the  court 
made  its  findings  of  facts  and  concluRlons  of 
law  and  entered  judgment  tbat  tbe  plaintiff 
shall  recover  from  the  defendants  the  sum  of 
$13,751.8$),  and  costs.  This  appeal  is  from 
said  judgment. 
It  Is  assigned  that  the  couit  erred  in  hold- 
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Ing  that  It  baa  jurisdiction.  The  respondent 
contends  that,  for  several  reasons,  appellants 
have  waived  this  point:  (1)  For  the  reason 
that  no  exception  was  taken  to  the  ruling 
upon  the  demurrer  to  the  complaint.  It  is 
true  the  record  does  not  show  a  formal  ex- 
ception entered  at  the  time  the  order  overrul- 
ing the  demurrer  was  made,  but  It  does  show 
that  the  demurrer  was  argued  by  counsel, 
and  that  the  court  was  fully  advised,  and 
later,  when  the  answer  was  presented,  it 
expressly  stated  in  Its  commencing  clause 
that  the  appellants  answered  "without  waiv- 
ing their  demurrer  herein  and  still  Insisting 
upon  their  rights  as  claimed  under  such  de- 
murrer." Furthermore,  at  the  trial,  the  ap- 
pellants objected  to  the  Introduction  of  any 
testimony  In  support  of  the  complaint,  for 
the  reasons  stated  In  the  demurrer.  This 
objection  was  overruled.  It  Is  therefore 
manifest  from  tlie  record  that  appellants 
did  not  waive  their  objections  to  the  juris- 
diction as  raised  by  the  demurrer,  and  that 
the  court  was  fully  advised  thereof  before 
the  trial  began.  Moreover,  under  our  statute 
(section  4911,  2  Balllnger's  Ann.  Codes  &  St.), 
the  objection  that  the  court  has  no  jurisdic- 
tion may  be  raised  "at  any  stage  of  the  pro- 
ceedings either  In  the  superior  or  Supreme 
Court."  (2)  For  the  reason  that  appellants 
entered  their  general  appearance  in  the  ac- 
tion. The  record  discloses  a  notice  of  general 
appearance  filed  at  a  time  prior  to  the  filing 
of  the  demurrer  or  answer.  If  the  question 
here  Involved  were  that  of  jurisdiction  ot 
the  persons  of  the  appellants,  this  point  would 
be  against  them;  but  If,  as  they  contend,  the 
court  had  no  jurisdiction  of  the  subject-mat- 
ter of  the  action,  then  no  appearance  they 
could  make  could  confer  jurisdiction.  11  Cyc. 
<573,  674,  and  cases  cited.  (3)  For  the  reason 
that  appellants  gave  a  bond  for  the  release 
of  the  Norwood  from  the  hands  of  the  re- 
ceiver, and  that  the  action  then  proceeded 
as  an  ordinary  action  at  law  for  damages. 
It  Is  true  the  bond  stated  that  the  obligors 
would  pay  any  judgment  that  should  be  es- 
tablished tipon  respondent's  cause  of  action 
mentioned  In  his  complaint.  But  it  was  ex- 
pressly stated  that  the  personal  liability  was 
substituted  "for  any  security  or  claim  which 
the  said  plaintiff  A.  .T.  West  may  have  against 
or  In  the  said  vessel  Steamer  Norwood,  her 
tackle,  apparel,  furniture,  engines,  iMllers, 
etc."  It  is  therefore  evident  that  If  the  court 
had  not  jurisdiction  of  the  subject-matter  of 
the  cause  of  action  stated  in  the  complaint, 
viz.,  the  enforcement  of  a  lien  against  the 
vessel,  it  could  not  by  virtue  of  the  recitals 
In  the  bond  enter  judgment  against  the  bonds- 
men whose  liability  was  substituted  for  that 
of  the  vessel  on  condition  that  It  should  be 
found  in  said  cause  that  the  vessel  Itself  was 
liable. 

The  objection  of  respondent  to  the  con- 
sideration of  the  question  of  jurisdiction 
must  therefore  be  denied,  and  we  proceed 


now  to  the  examination  of  that  subject.  Ic 
must  be  said  that  the  determination  of  the 
subject  Is  not  unattended  with  difficulty,  in- 
volving, as  It  does,  an  examination  of  the 
federal  decisions,  somewhat  difficult  to  recon- 
cile and  apply  to  the  facts  of  this  case.  The 
action  was  brought  in  the  state  court  to  en- 
force a  Hen  allied  to  exist  by  virtue  of  a 
state  statute  (section  6953,  Balllnger's  Ann. 
Codes  &  St.),  the  pertinent  part  of  which  is 
as  follows:  "All  steamers,  vessels,  and  boats, 
their  tackle,  apparel,  and  furniture,  are  lia- 
ble—  *  •  •  t6)  For  injuries  committed  'jy 
them  to  persons  or  property  within  this  state, 
or  while  transporting  such  persons  or  prop- 
erty to  or  from  this  state.  Demands  fur 
these  several  causes  constitute  liens  upon  all 
steamers,  vessels  and  boats,  and  their  tackle, 
apparel,  and  furniture,  and  have  priority  In 
their  order  herein  enumerated,  and  have  pref- 
erence over  all  other  demands;  but  such  liens 
only  continue  in  force  for  the  period  of  three 
years  from  the  time  the  cause  of  action  ac- 
crued." The  next  section  of  the  statute  (sec- 
tion 0054,  Balllnger's  Ann.  Codes  &  St.)  deals 
with  the  procedure  for  the  enforcement  of  the 
liens.  The  section  1b  as  follows:  "Such 
liens  may  be  enforced,  in  all  cases  of  mari- 
time contracts  or  service,  by  a  suit  in  ad- 
miralty, in  rem,  and  the  law  regulating  pro- 
ceedings in  admiralty  shall  govern  in  alt 
such  suits;  and  In  all  cases  of  contracts  or 
service  not  maritime,  by  a  civil  action  In  any 
district  court  of  this  territory."  It  will  thus 
be  seen  that,  if  the  cause  of  action  here  is 
based  upon  a  maritime  tort,  then  even  the 
state  statute  requires  that  it  shall  be  en- 
forced In  admiralty.  We  must  therefore 
determine  whether  this  Is  a  maritime  tort  or 
a  tort  not  maritime  in  Its  nature. 

The  Injured  property  was  a  bridge  which 
was  suspended  over  navigable  waters  and 
supported  by  piers  planted  in  the  soil  beneatli. 
such  waters.  The  Injury  was  caused  by  a 
moving  vessel  In  said  waters.  There  seems 
to  be  no  doubt  under  the  decisions  that,  If 
the  Injury  had  lieen  to  the  vessel  and  caused 
by  the  bridge.  It  would  have  constituted  a 
maritime  tort,  for  the  reason  that  the  thing 
so  Injured  would  have  been  clearly  maritime 
In  Its  diaracter  and  location,  -i'he  contro- 
versy here  Is  whether  the  Injury  to  the  bridge 
occurred  upon  navigable  waters  and  so  as  to 
make  the  tort  causing  It  a  maritime  one,  or 
whether  the  bridge's  connection  with  the 
soli  and  shore  rendered  it  such  a  land  struc- 
ture as  made  the  Injury  nonmaritime.  The 
case  of  City  of  Milwaukee  v.  The  Curtis,  37 
Fed.  705.  decided  in  the  year  1889  by  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin,  Involved  facta 
similar  to  those  of  this  case.  A  lawfully  con- 
structed bridge  spanned  the  navigable  waters 
of  the  Milwaukee  river.  It  was  a  swinging- 
bridge;  Its  center  resting  upon  a  stone  pier 
constructed  upon  the  bed  of  the  river.  The 
bridge  was  damaged  by  a  vessel  moving  in 
the  river.  A  libel  in  rem  was  brought  in  the 
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federal  eonrt  to  recover  damages.  The  ob- 
jection was  made  that  the  court  was  "without 
jurisdiction  of  the  subject-matter,  and  this 
contention  -n-as  sustained  and  the  libel  dis- 
missed. It  was  said  in  that  case:  "In  cases 
of  tort,  locality  is  the  test  of  Jurisdiction  in 
the  admiralty.  The  ultimate  Judicial  author- 
ity has  determined  the  principle  that  the 
true  meaning  of  the  rule  of  locality  Is  that, 
although  the  origin  of  the  wrong  is  on  the 
water,  yet,  If  the  consummation  and  sub- 
stance of  the  injury  are  on  the  land,  a  court 
of  admiralty  has  not  Jurisdiction;  that  the 
place  or  locality  of  the  injury  1b  the  place 
or  locality  of  the  thing  Injured,  and  not  of 
the  agent  causing  the  Injury."  The  court 
held  that  the  bridge  was  not  upon  the  water 
because  suspended  In  space  above  water,  but 
that  it  was  a  mere  prolongation  over  the 
water  of  a  highway  upon  land.  The  primary 
authority  upon  which  the  decision  was  based 
appears  to  have  been  The  Plymouth,  3  Wall. 
(U.  S.)  20,  18  L.  Ed.  125.  In  that  case  a 
vessel  which  was  lying  at  a  wharf  on  waters 
subject  to  admiralty  jurisdiction  toolc  Are, 
and  the  Are  spread  to  certain  storehouses  on 
the  wharf,  consuming  the  buildings  and  their 
contents.  It  was  held  not  to  be  a  case  for 
admiralty  Jurisdiction.  The  court  said:  "It 
will  be  observed  that  the  entire  damage  com- 
plained of  by  the  libelants,  as  proceeding 
from  the  negligence  of  the  master  and  crew, 
and  for  which  the  owners  of  the  vessel  are 
sought  to  be  charged,  occurred,  not  on  the 
water,  but  on  the  land.  The  origin  of  the 
wrong  was  on  the  water,  but  the  substance 
and  consummation  of  the  Injury  on  land.  It 
is  admitted  by  all  the  autliorltles  that  the 
Jurisdiction  of  the  admiralty  over  marine 
torts  depends  upon  locality — the  high  seas, 
or  other  navigable  waters  within  admiralty 
cognizance — and,  being  so  dependent  upon 
locality,  the  Jurisdiction  Is  limited  to  the  sea 
or  navigable  waters  not  extending  beyond 
high-water  mark." 

It  will  be  observed  that.  In  The  Plymouth, 
supra,  the  structures  injured  were  not  in 
or  over  the  wafers  of  the  navigable  channel, 
and  they  were  held  to  be  upon  the  land.  In 
the  application  of  the  reasoning  of  the  Su- 
preme Court  of  the  United  States  In  said 
cause,  the  federal  trial  court,  in  City  of  Mil- 
waukee V.  The  Curtis,  supra,  seems  to  have 
been  led  to  hold  that  a  bridge  should  be 
classified  with  the  warehouses  on  the  wharf, 
as  being  upon  land.  In  that  case  the  court 
also  cited  In  support  of  Its  decision  Ex  parte 
Phenlx  Insurance  Company,  118  V.  S.  610,  7 
Sup.  Ct.  25,  30  L.  Ed.  274,  where  It  was 
held  that  admiralty  has  no  jurisdiction  to 
try  the  question  of  damage  to  buildings  on 
land  caused  by  lire  communicated  from  the 
smokestack  of  a  vessel.  Again,  In  Johnson 
V.  Chicago  ft  Pacific  Elevator  Co.,  119  V.  S. 
388,  7  Sup.  Ct.  254.  30  L.  Ed.  447,  the  jib 
boom  of  a  vessel  towed  by  a  steam  tug  in 
the  Chicago  river  struck  a  building  on  land, 
causing  damage  to  it  and  the  loss  of  shelled 

92P.-22 


com  stored  In  It.  It  was  held  not  to  have 
been  a  maritime  tort  of  which  admiralty  had 
Jurisdiction.  So  far  It  will  be  seen  that  the 
cases  decided  by  the  federal  Supreme  Coui't 
have  Involved  injuries  to  structures  wholly 
upon  land  or  uix>n  a  wharf,  and  have  not 
included  bridges  over  navigable  waters.  The 
federal  trial  courts  have  dlBtered  in  their  In- 
terpretation of  the  doctrine  of  The  Plymouth, 
so  far  as  It  should  be  applied  to  bridges.  In 
the  case  of  The  Arkansas  (D.  C.)  17  Fed. 
383,  the  court  reasoned  as  follows:  "But 
suppose,  on  the  other  hand,  the  structure, 
whether  bridge,  boom,  pier,  or  lighthouse, 
be  a  lawful  one;  suppose  It  to  be  placed  in 
the  navigable  bed  of  the  river  by  lawful  au- 
thoritj-;  and  suppose  some  reckless  mariner 
should  carelessly  run  his  vessel  upon  it  and 
Injure  it.  Can  It  be  doubted  that  the  tort 
thus  committed  would  be  within  the  admi- 
ralty Jurisdiction?  Can  It  be  doubted  that  in 
such  case  the  owner  of  the  structure  might 
proceed  against  the  owners  of  the  boat  in 
personam,  or  against  the  boat  itself  In  rem? 
The  tort  Itself  would  be  a  marine  tort.  It 
would  be,  as  to  place,  within  the  admiralty 
jurisdiction.  The  owner  of  the  structure 
would  have  a  right  to  proceed  in  rem  against 
the  boat,  because,  from  its  nature,  a  marl- 
time  Hen  could  attach  to  the  boat."  Again, 
in  the  case  of  The  F.  &  P.  M.  No.  2  (D.  C.) 
33  Fed.  511,  the  court  approvingly  refers  to 
The  Arkansas,  supra,  as  having  declared  the 
law  to  be:  "That  where  a  structure  lawfully 
created  In  the  navigable  channel  of  a  river 
is  Injured  by  a  collision  caused  by  the  negli- 
gent management  of  a  vessel,  the  owner  of 
such  structure  may  proceed  In  an  admiralty 
court,  by  action  In  personam  against  the  own- 
ers of  the  vessel,  or  In  rem  against  the  ves- 
sel. If  this  be  the  law — and  I  have  uo  doubt 
it  is — no  reason  is  perceived  why  the  owner 
of  a  raft  of  logs  which  Is  In  course  of  transit 
on  navigable  waters  may  not  proceed  In  rem 
against  a  boat  or  vessel  which  negligently 
runs  into  and  destroys  or  injures  the  raft." 
This  Is  clearly  a  case  where  It  Is  our  duty 
to  follow  the  doctrine  of  federal  decisions, 
and,  so  far  as  the  above-cited  decisions  are 
concerned,  we  are  without  any  decision  from 
the  final  federal  authority  directly  involving 
such  a  structure  as  a  bridge  over  navigable 
waters  under  similar  facts,  and  we  also  find 
the  subordinate  federal  courts  differing  as  to 
the  application  that  shall  be  made  of  cei'tain 
decisions  to  bridges  and  similar  structures. 

The  appellants  urge  that  a  later  decision  of 
the  Supreme  Court  has  modified  and  prac- 
tically overruled  The  Plymouth  and  the  other 
i  decisions.  They  cite  The  Blackheath,  Ifl-')  V. 
8.  361,  25  Sup.  Ct.  40.  49  L.  Ed.  236,  decided 
In  the  year  1904.  In  that  case  it  was  held 
that  admiralty  has  Jurisdiction  of  a  libel  in 
rem  against  a  vessel  for  damages  caused  by 
Its  negligently  running  into  a  beacon  in  a 
channel,  although  the  beacon  is  attached  to 
the  bottom.  So  far  as  we  are  advised,  the 
above-cited  case  is  the  first  one  In  which  the 
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federal  Supreme  Court  considered  the  injury 
caused  by  a  vessel  to  a  thing  attached  to  the 
soil  and  within  the  channel  of  a  navigable 
highway.  The  opinion  was  written  by  Mr. 
Justice  Holmes,  and  It  reviews  the  decisions 
which  seem  to  bear  in  any  way  upon  the  sub- 
ject-matter, including  the  pioneer  case  of  The 
Plymouth,  which  was  decided  in  1865.  More 
or  less  weight  seems  to  have  been  accorded 
to  all  of  the  decisions  In  consideration  of  the 
particular  facts  in  each  case,  and  no  case 
was  expressly  declared  to  be  overruled.  Some 
expressions  In  the  opinion  seem  to  us  to  be 
significant.  Citing  with  approval  The  Arkan- 
sas, supra,  the  court  said :  "But,  as  has  been 
suggested,  there  seems  to  be  no  reason  why 
the  fact  that  the  injured  property  was  afloat 
should  have  more  weight  in  determining  the 
jurisdiction  than  the  fact  that  the  cause  of 
the  Injury  was.  •  •  •  And  again  it  seems 
more  arbitrary  than  rational  to  treat  attach- 
ment to  the  soil  as  a  peremptory  bar  out- 
weighing the  considerations  that  the  injured 
thing  was  an  Instrument  of  navigation  and  no 
part  of  the  shore,  but  surrounded  on  every 
side  by  water,  a  mere  point  projecting  from 
the  sea."  Referring  to  the  facts  in  the  case 
of  The  Plymouth,  the  opinion  says:  "More- 
over, the  damage  was  done  wholly  upon  the 
mainland.  It  never  has  been  decided  that 
every  fixture  in  the  midst  of  the  sea  was  gov- 
erned by  the  same  rule.  The  contrary  has 
been  supposed  in  some  American  cases" — cit- 
ing The  Arkansas  and  The  F.  &  M.  P.  No.  2, 
supra ;  also,  stating  that  the  same  "Is  indicat- 
ed by  the  English  books  cited  above."  Hav- 
ing thus  clearly  distinguished  The  Plymouth 
from  the  case  then  before  the  court.  Involv- 
ing, as  the  latter  did,  a  structure  attached  to 
land  in  the  midst  of  the  sea,  the  court  further 
said:  "It  is  unnecessary  to  determine  the 
relative  weight  of  the  different  elements  of 
distinction  between  The  Plymouth  and  the 
case  at  bar.  It  is  enough  to  say  that  we  now 
are  dealing  with  an  injury  to  a  government 
aid  to  navigation  from  ancient  times  subject 
to  the  admiralty,  a  beacon  emerging  from  the 
water,  injured  by  the  motion  of  the  vessel) 
by  a  continuous  act  beginning  and  consum- 
mated upon  navigable  water,  and  giving  char- 
acter to  the  effects  upon  a  point  which  is  only 
technically  land,  through  a  connection  at  the 
bottom  of  the  sea.  In  such  a  case  jurisdic- 
tion may  be  taken  without  transcending  the 
limits  of  the  Constitution  or  encountering 
The  Plymouth  or  any  other  authority  binding 
on  this  court."  Thus,  without  discussing  the 
recognized  "different  elements  of  distinction" 
between  the  two  cases,  the  court  confines  its 
discussion  to  one  element  viz.,  that  the  bea- 
con was  a  government  aid  to  navigation  and 
subject  to  admiralty.  We  believe,  however, 
that  views  expressed  In  the  opinion — such, 
for  Instance,  as  that  It  is  more  arbitrary  than 
rational  to  treat  attachment  to  the  soil,  which 
Is  only  technically  land  through  a  connection 
at  the  bottom  of  the  sea,  as  a.  peremptory 
bar  outweighing  other  considerations — indi- 


cates that,  if  the  Injured  thing  had  not  been 
an  aid  to  navigation,  but  was  a  mere  lawful 
structure  at  that  place,  the  injury  to  It  would 
have  been  held  to  have  been  a  maritime  one 
and  subject  to  admiralty.  Our  interpretation 
of  the  opinion  in  this  regard  is  emphasized 
by  the  concurring  opinion  of  Mr.  Justice 
Brown  In  the  same  case.  We  here  set  forth 
the  concurring  opinion:  "I  do  not  dissent 
from  the  conclusion  of  the  court,  although  for 
40  years  the  broad  language  of  Mr.  Justice 
Nelson  in  the  case  of  The  Plymouth,  3  WaU. 
20,  18  L.  Ed.  125,  has  been  accepted  by  the 
profession  and  the  admiralty  courts  as  es- 
tablishing the  principle  that  the  jurisdiction 
of  the  admiralty  does  not  extend  to  Injuries 
received  by  any  structure  affixed  to  the  land, 
though  such  injuries  were  caused  by  a  ship 
or  other  floating  body.  It  received  the  ap- 
proval of  this  court  in  the  case  of  the  Phenix 
Insurance  Company,  118  tJ.  S.  610,  7  Sup. 
Ct  25,  30  L.  Ed.  274,  and  hi  that  of  the  Chi- 
cago &  Pacific  Elevator  Company,  119  U.  S. 
388,  7  Sup.  Ct  254,  30  L.  Ed.  447,  and  has 
been  followed  by  the  courts  of  at  least  a 
dozen  different  districts,  and  applied  to  bridg- 
es, piers,  derricks,  and  every  other  class  of 
structure  permanently  afllxed  to  the  soil.  I 
do  not  think  this  case  can  be  distinguished 
from  the  prior  ones,  as,  in  my  opinion,  it 
makes  no  difference  in  principle  whether  a 
beacon  be  affixed  to  piles  driven  Into  the  bot- 
tom of  the  river  or  to  a  stone  projecting  from 
the  bottom,  or  whether  it  be  surrounded  by 
12  feet  or  1  foot  of  water,  or  whether  the  in- 
Jury  be  done  to  a  wharf  projecting  into  a 
navigable  water,  or  to  a  beacon  standing 
there,  or  whether  the  damage  be  caused  by  a 
negligent  fire  or  by  bad  steering.  I  accept  this 
case  as  practically  overruling  the  former  ones, 
and  as  recognizing  the  principle  adopted  by 
the  English  admiralty  court  jurisdiction  act 
of  1861  (section  7),  extending  the  Jurisdiction 
of  the  admiralty  court  to  'any  claim  for  dam- 
ages by  any  ship.'  This  has  been  held  in  many 
cases  to  Include  damage  done  to  a  structure 
affixed  to  the  land.  The  distinction  l)etween 
damage  done  to  fixed  and  to  fioatlng  struc- 
tures is  a  somewhat  artificial  one,  and,  in  my 
view,  founded  upon  no  sound  principle ;  and 
the  fact  that  Congress,  under  the  Constitu- 
tion, cannot  extend  our  admiralty  Jurisdic- 
tion, affords  an  argument  for  a  broad  inter- 
pretation commensurate  with  the  needs  of 
modem  commerce.  To  attempt  to  draw  the 
line  of  jurisdiction  between  different  kinds 
of  fixed  structures,  as,  for  instance,  between 
beacons  and  wharves,  would  lead  to  great 
confusion  and  much  further  litigation."  The 
above  is  an  interpretation  of  the  necessary 
force  and  scope  of  the  main  opinion  by  a 
member  of  the  tribunal  that  rendered  the  de- 
cision and  who  concurred  therein.  It  is  true 
the  main  opinion  distinguishes  the  former 
cases,  while  the  concurring  opinion  does  not ; 
but  for  reasons  heretofore  stated  we  believe 
the  distingulahment  of  the  former  cases  does 
not  lead  to  a  dlstingulshment  of  the  facts  in 
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the  case  before  us  from  the  facts  and  argu- 
ment In  the  decision  in  The  Blackheatb. 
since  the  rendering  of  that  decision  and  In 
.je  year  1906,  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
Tork,  in  the  case  of  Bowers  Hydraulic  Dredg- 
ing Company  v.  Federal  Contract  Company, 
148  Fed.  290,  expressed  the  view  that,  by  the 
decision  in  The  Blackheath,  "the  admiralty 
Jurisdiction  has  been  broadened  very  consid- 
erably," and  that  some  of  the  artificial  dis- 
tinctions that  have  been  heretofore  observed 
as  ousting  the  Jurisdiction  of  admiralty  can- 
not be  observed  In  the  future.  In  that  case 
a  dredge  whose  work  was  performed  partly 
on  land  and  partly  on  water  was  held  to  be 
within  the  admiralty  Jurisdiction,  and  the 
court,  on  the  strength  of  The  Blackheath,  re- 
fused to  follow  the  former  decisions  that 
would  have  led  to  a  different  result. 

The  alx>ve  federal  Judicial  Interpretations 
of  the  scope  of  the  decision  In  The  Black- 
heath we  believe  we  should  follow.  Especial- 
ly do  we  believe  we  should  do  so  uutil  the 
final  federal  authority  may  have  more  defi- 
nitely stated  a  contrary  view.  We  therefore 
believe  the  facts  of  this  case  bring  tiie  sub- 
ject-matter within  the  admiralty  jurisdiction. 
The  point  of  the  Inmiedlate  contact  which 
precipitated  the  Injury  was  a  pier  which  It 
is  alleged  lawfully  stood  within  the  channel 
of  navigable  waters.  It  rested  upi)n  soil,  to 
be  sure,  but  soil  which  formed  the  bottom  of 
the  sea,  and  was  therefore  not  "laud,"  tech- 
nically speaking.  It  was  as  much  in  the  sea 
as  was  the  beacon  in  the  Blackheath.  Its 
locality  with  reference  to  the  sea  was  the 
same  as  the  l)eacon.  and  the  mere  fact  that  it 
was  applied  to  another  use  we  believe  cannot 
be  material.  Even  lu  The  Plymouth  it  will 
be  remembered  the  court  said  that  Jurisdic- 
tion over  maritime  torts  depends  niwn  lo- 
cality, and  that,  being  so  dependent  upon  lo- 
cality, the  jurisdiction  is  limited  to  the  sea 
or  navigable  waters  not  extending  beyond 
high-water  mark.  We  do  not  believe  it  will 
ever  ultimately  he  held  that,  for  the  pur- 
poaea  of  Jurisdiction,  a  distinction  must  be 
made  between  a  pier  which  stands  in  navi- 
gable waters  and  a  beacon  which  stands  In 
the  same  locality,  merely  becau.<-'e  the  pier 
supports  a  bridge  which  spans  across  the  wa- 
ters to  the  shore.  The  pier,  as  the  supjiortlng 
agency,  the  foundation  of  the  structure,  it 
would  seem,  must  draw  the  structure  to  its 
own  locality,  that  of  the  waters. 

In  any  event,  even  if  it  shall  be  held  that 
we  are  in  error  In  the  foregoing  inten'reta- 
tion  of  the  8coi)e  of  fe<leral  decisions,  still 
there  is  another  element  lu  this  onse  which 
we  think,  within  the  technical  distinctions 
which  have  l>een  made  in  the  decisions,  must 
bring  the  case  within  admiralty  jurisdiction. 
The  complaint  alleges  that  the  aiipellauts 
"negligently,  carelessly,  and  through  failure 
to  exercise  ordinary  skill  in  the  handling, 
management,  and  navigation  of  said  vessel, 
ran  said  vessel  against  the  suppurtlng  piers  | 


of  one  of  the  spans  of  plalntlfTs  said  bridge, 
and  thereby,  through  the  carelessness  and 
negligence  of  the  defendants,  struck,  broke, 
and  Injured  the  piers  supporting  the  plain- 
tlfTs  said  bridge  to  such  an  extent  that  with- 
in a  few  hours  thereafter  one  of  the  spans 
of  the  plaintiff's  said  bridge  collapsed  and 
fell  Into  the  waters  of  the  said  Chehails  river 
and  was  broken  up  and  almost  utterly  de- 
stroyed." It  Is  manifest  from  the  foregoing 
that  at  least  a  substantial  part  of  the  result- 
ing Injury  was  consummated  on  the  very  sur- 
face of  and  in  the  water  Itself.  If  the  other 
facts  discussed  were  not  sufficient  of  them- 
selves to  establish  a  maritime  locality  for 
the  resulting  Injury,  certainly  this  additional 
circumstance  must  complete  the  chain  of  facts 
necessary  to  do  so.  If  it  be  said  that  the 
argument  upon  this  point  18  technical,  it  must 
be  said  in  reply  that  very  technical  distinc- 
tions appear  to  have  necessarily  formed  a 
part  of  the  history  of  the  law  upon  this  sub- 
ject. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the  ac- 
tion. 

DUNBAR,  RUDKIN,  CROW,  MOUNT,  and 
ROOT,  JJ.,  concur. 

FULLERTON,  J.  I  dissent.  T  think  the 
case  falls  within  the  rule  of  the  case  of  John- 
son V.  Chicago  &  Pacific  Elevator  Co.,  119  U. 
8.  388,  7  Sup.  Ct.  254,  30  L.  Ed.  447,  and  that 
the  tort  committed  Is  within  the  Jurisdiction 
of  the  state  courts. 


ADAMS  V.  PETERMAN  MFG.  CO. 
(Supreme  Court  of  Washington.    Nov.  5,  1007.) 

1.  Trial— Refusai,  of  Nonbdit— Waive*  of 
Objection. 

Any  prror  in  the  refusal  to  grant  a  nonsuit 
is  waived  by  defendant's  proceeding  with  the 
trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  i  0S2.] 

2.  Same— Motion    to    Dibect    Verdict— Mo- 
tion   fob  JUDdMKNT   NoN    OBSTANTE. 

The  same  question  presented  by  a  motion 
for  a  nonsuit  may  be  raised  by  a  motion  to  di- 
rect a  verdict  or  by  motion  for  judgment  not- 
withstanding the  verdict. 

3.  Master  and  Servant— Injuries  to  Serv- 
ant—Question FOB  Jury. 

Where  plaintiff  was  injured  while  operating 
a  i^rooving  machine,  and  there  was  evidence  that 
the  arcidt-nt  complained  of  would  not  have  oc- 
curred lind  certain  practicable  and  efficient 
guards  been  ns<»d,  whether  such  testimony  was 
credible,  and  whether  guards  were  practical  and 
efficient,  were  questions  for  the  jury. 

(Ed.  Note.— For  cases  in  point,  si>e  Cent.  Dig. 
vol.  34.  Master  and  Servant,  i  102S.1 

4.  Appeal— Verdict— Conclusiveness. 

A  verdict  on  an  issue  as  to  the  prnotioability 
and  efficiency  of  guards  over  the  cutter-heads  of 
a  machine  by  which  plaintiff  was  injured,  based 
on  the  evidence,  is  conclusive  on  appeal. 


[Ed.  Note. —For  cases  in  point,  see  t>nt.  Dig. 
ol.  3,  Appeal  and  Error,  «  3l^-^"A\j|p 
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5.  Master  awd  Servant— Injuries  to  Serv- 
ant^—Machines— Failure  TO  Guard. 

Where  a  servant  was  injured  by  contact 
with  the  unguarded  cutter-heads  of  a  Krooving 
machine,  evidence  of  the  master's  negligence  in 
failing  to  guard  such  cutter-heads  held  to  sus- 
tain a  verdict  for  the  servant. 

fE<l.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  ii  !Xi8-9«l.l 

6.  Evidence  —  Relevancy  —  Conversatios 
Between  Third  Persons. 

On  an  issue  as  to  dofvudnnt's  negligence  in 
failing  to  guard  the  cutter-heads  of  a  grooving 
machine  by  which  plaintiff  was  injured,  dis- 
cussions between  defendant's  foreman  and  a 
•deputy  factory  inspector,  as  to  the  necessity 
and  propriety  of  guarding  the  machine,  were 
incompetent. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  8H&] 

7.  Master  and  Servant— Injuries  to  Serv- 
ant—Unguarded Machines— Intention  of 
Master. 

Where  a  master  was  cliarged  with  negli- 
gence in  failing  to  guard  the  cutter-heads  of  a 
grooving  machine,  evidence  of  the  master's 
future  intentions  in  relation  to  such  guards  was 
incompetent. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  .Servant,  §  805.] 

8.  Damages— Personal  Injuries— Excessive- 

NESS. 

Where  one  of  plaintiff's  fingers  was  torn  off 
and  his  thumb  and  another  finger  were  lacerated 
b.v  defendant's  alleged  negligence,  a  verdict 
awarding  ijlaiiitiff  $1,119.25  was  not  so  excess- 
ive as  to  indicate  passion  and  prejudice  as  a 
matter  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  384.1 

Appeal  from  Sui>erlor  Court,  Pierce  County; 
W.  W.  Black,  Judge. 

Action  by  W'iUiani  Adams,  a  minor,  by 
Godfrey  Adams,  his  guardian  ad  litem, 
against  the  Peterman  Manufacturing  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    AfUriued. 

R.  S.  Eskrldge  and  Philip  TIndall,  for  ap- 
pellant G.  P.  Flshbume  and  Ellis  &  Fletch- 
er, for  respondent. 

RUDKIN,  J.  On  the  17th  day  of  May, 
1906,  the  plaintiff,  who  is  a  minor,  was  In  the 
employ  of  the  defendant  and  was  engaged  in 
I)lowing  grooves  In  sa.sh  stiles  about  18  Inches 
In  length  on  a  machine  known  as  a  "sash 
sticker."  This  machine  consisted  of  a  slight- 
ly Inclined  table  about  8  inches  wide  and  214 
feet  long,  having  a  slot  about  4%  Inches  In 
length  through  which  the  revolving  cutter- 
heads  projected.  The  cutter-heads,  two  In 
number,  were  chisel-like  devices,  revolving  on 
a  shaft,  by  which  a  groove  about  Vj  Inch  wide 
and  V2  Inch  deep  was  plowed  or  cut  In  the 
sash.  In  operating  the  machine  the  operator 
stood  at  one  side  of  the  table,  placed  the 
stile  against  a  gauge  about  7i/i  Inches  In 
length  alongside  of  the  slot  through  which 
the  knives  projected,  and  pushotl  the  stile 
along  until  it  struck  a  lug  projecting  from 
the  table.  The  oi)erator  would  then  press 
a  lever  with  his  foot,  causing  a  revolving  bit 
to  spring  up  and  Iwre  a  hole  In  the  stile 
about  2  inches  beyond  the  end  of  that  por- 


tion which  had  been  cut  or  plowed.  As  soon 
as  the  hole  was  bored,  the  bit  and  lug  would 
drop  automatically  and  permit  the  stile  to  be 
pushed  forward  to  a  second  lug,  which  would 
stop  the  stile  as  soon  as  the  remainder  of  the 
groove  was  cut  as  far  os  the  bit  hole.  In 
plowing  the  stiles,  one  of  them  in  some  man- 
ner got  beyond  the  control  of  the  plaintiff  as 
he  pushed  it  over  the  machine  and  was  kick- 
ed back  by  the  cutter-heads,  uiwn  which  his 
band  fell,  causing  the  Injury  complained  of. 
The  complaint  contained  two  causes  of  ac- 
tion. The  first  under  the  factory  act  for 
failure  to  guard  the  cutter-heads;  the  sec- 
ond, a  common-law  action  for  negligence 
based  upon  the  allegations  that  the  plaintiff 
was  a  minor  and  was  not  given  proper  In- 
struction as  to  the  dangers  incident  to  the 
operation  of  the  machinery;  that  the  gauge 
above  referred  to  was  too  short;  that  the 
screw  fastening  the  gauge  was  defective; 
and  that  the  knives  In  the  cutter-heads  were 
dull.  The  plaintiff  had  judgment  in  the  sum 
of  $1,110.25,  and  the  defendant  appeals. 

The  errors  assigned  In  the  original  brief 
are:  The  refusal  of  the  court  to  grant  a 
nonsuit,  the  refusal  of  the  court  to  direct  a 
judgment  In  favor  of  the  appellant  at  the 
close  of  all  the  evidence,  the  refusal  to  direct 
a  judgment  for  the  appellant,  notwithstand- 
ing the  verdict,  the  rejection  of  certain  tes- 
timony offered  by  the  ai)i')ellant,  and  the  re- 
fusal of  a  new  trial.  Any  error  In  the  re- 
fusal to  grant  a  nonsuit  was  waived  by  pro- 
ceeding with  the  trial  after  the  motion  for 
nonsuit  was  denied,  but  the  same  question  Is 
l)ivseuted  by  the  motion  to  direct  a  verdict 
and  for  judgment  notwithstanding  the  ver- 
dict. There  was  unquestionably  competent 
testimony  tending  to  show  tliat  the  cutter- 
heads  In  question  could  have  been  guarded 
practically  and  effectively,  with  due  regard 
to  the  ordinary  u.se  of  the  machine,  and  that 
the  accident  complained  of  would  not  have 
occurred  had  such  guard  been  In  use. 
W'hether  this  testimony  was  credible,  and 
whetlier  the  guard  was  practical  and  efficient, 
presente<l  questions  of  fact  for  the  considera- 
tion of  the  jurj',  and  their  verdict  Is  binding 
on  this  court.  Erlekson  v.  McNeeley  &  Co.. 
41  Wash.  509,  84  Pac.  3;  Rector  v.  Bryant 
Lunilier,  etc.,  Co.,  41  Wash.  556,  84  Pac.  7; 
Vosberg  v.  Michigan  Lumber  Co.,  89  Pac. 
laS;  Campbell  v.  Wheellhan-Weidauer  Co.,  89 
Pac.  101. 

The  several  motions  baso<l  on  the  insuffi- 
ciency of  the  testimony  to  sustain  the  verdict 
were  proiierly  denied.  The  evidence  rejected 
consisted  of  discussions  between  the  appel- 
lant's foreman  and  the  deputy  factory  In- 
spector as  to  the  necessity  and  propriety  of 
guarding  the  machine,  and  as  to  the  future 
intentions  of  the  appellant  In  relation  to 
such  a  guard.  Such  testimony  was  clearly 
incompetent  and  was  properly  rejected.  In 
a  supplemental  brief  numerous  errors  are  as- 
signed In  the  giving  and  refusing  of  Instruc- 
tions.   The  instructions  were  somewhat  in- 
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volved,  by  reason  of  the  union  of  the  statu- 
tory action  and  the  coujuion-iaw  action  In  tlie 
same  complaint;  but,  when  the  charge  of  the 
court  is  taken  as  a  whole,  we  thlnlc  it  was  as 
favorable  to  the  appellant  as  the  law  would 
warrant.     . 

The  only  new  question  presented  by  the 
motion  for  a  new  trial  is  tliat  the  verdict  is 
excessive.  It  cannot  be  said  as  a  matter  of 
law  that  a  verdict  in  tlie  amount  returned  l)y 
the  jury  for  literally  tearing  off  one  finger 
and  lacerating  the  thunil)  and  a  second  finger 
is  excessive,  or  is  the  result  of  passion  or 
prejudice  on  the  p.nrt  of  the  jury. 

!•  hiding  no  error  in  the  record,  tlie  Jiidg- 
ment  is  affirmed. 

HADLEY.  C.  J.,  and  FITTJ.ERTOX, 
CROW,  !iIOUNT,  ROOT,  and  DL'XB.^R,  JJ., 
concur. 


WHITE  et  al.  v.  MATZ0?:R  et  al.    (FIRST 

NAT.  BANK  OP  SEATTLE.  Intervener). 
fSnprcme  Court  of  Wa.shington.    Oct,  19,  190T.) 

Specific   Perfobmance  —  Decree— Distribu- 
tion OP  Proceeds. 

After  defendantti  had  contracted  to  convey 
land  to  plaintiff  on  the  advice  of  their  attorney 
in  order  to  avoid  carrying  out  their  contract, 
they  deeded  it  to  another  without  consideration, 
who  conveyed  it  to  the  attorney,  who,  being  in- 
debted to  a  bank  for  a  large  sum.  agreed  in 
consideration  of  a  small  loan  to  convey  the 
property  to  it  as  security  for  all  its  claims.  The 
bank  made  no  examination  as  to  tlie  title,  and 
the  small  advance  was  not  made  on  the  strength 
of  the  conveyance,  but  by  reason  of  the  face 
that  better  security  was  obtained  for  the  princi- 
pal debt,  which  already  existed,  and  on  represen- 
tations of  the  attorney  that  he  was  about  to 
sell  his  home  and  would  pay  all  claims  from  the 
proceeds.  A  loan  from  another  bank  was  made 
prior  to  any  knowledge  by  It  that  the  borrower 
had  received  the  deed  to  the  property  in  ques- 
tion. Beld,  in  an  action  by  plaintiff  for  specific 
performance  of  his  contract,  a  decree  for  plain- 
tiff, with  the  provision  that  the  entire  price 
should  be  paid  to  the  original  owners  of  the 
property,  and  denying  any  relief  to  the  banks, 
was  proper. 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson,  Judge. 

Action  by  AVillls  H.  White  and  another 
against  Joseph  Matzger,  Dexter  Ilorton  &  Co., 
and  others;  First  National  Bank  of  Seattle 
InteiTening.  Specific  rerfornnuice  of  a  con- 
tract to  convey  land  was  decreed,  and  defend- 
ant Dexter  Horton  &  Co.  and  intervener  bank 
appeal  from  a  refusal  to  decree  satisfaction  of 
tbelr  Hens.    Affirmed. 

Peters  &  Powell  and  James  Kiofer.  for 
apiiellants.  Gray  &  Stern  and  Harold  Pros- 
ton,  for  resjiondcuts. 

DUNBAR.  J.  This  action  was  brought  for 
specific  performance  of  a  contract  for  tlie 
purchase  and  sale  of  real  estate.  The  con- 
tract was  made  between  Jo.seph  Matzger  and 
Etta  JIatzger,  his  wife,  owners  of  the  prop- 
erty, and  Willis  II.  White,  the  purcliascr. 
White  subsequently  assigned  the  contract  to 


Tils  coplalutift,  H.  P.  Craig.  Subsequent 
to  the  making  and  execution  of  the  above 
c-outract,  Matzger  and  wife  executed  a  deed 
of  the  same  to  defeudaut  Jennie  McCalmout. 
for  reasons  which  we  shall  hereafter  notice, 
who  in  turn  conveyed  to  the  defeudaut  Ben- 
sou,  and  the  latter  executed  a  deed  to  Dexter 
Ilorton  &  Co.,  hankers,  wliich  deed  was  lu 
fact  a  mortgage  to  sec-ure  an  indebtedness  due 
by  Benson  to  Di'.xter  Ilorton  &  Co.,  bunkers. 
The  intervener,  the  First  National  Bank  of 
Seattle,  also  claims  under  tills  mortgage.  The 
right  of  AVhite  and  Craig,  plaintiffs,  to  a 
specific  performuiKH.',  is  not  questioned  in  this 
action  ;  the  contention  being  that  Dexter  Hor- 
ton &  Co.,  bankers,  and  the  iutoiTeuer,  First 
National  Bank,  are  entitled  to  have  their 
claims  paid  fir.-it  out  of  the  purchase  price. 
The  trial  court  entered  a  decree  awjirdiiig 
specific  iierfonnauce  of  the  contract  to  the 
plaintiffs,  and  dircL-tlug  tliat  the  entire  pur- 
chase price  be  paid  to  the  deicndauts  Metz- 
ger;  and  denied  any  relief  to  either  the  de- 
fendant Dexter  Ilortou  &  Co.,  bankers,  or  the 
Intervener,  First  National  Bank  of  Seattle. 
The  iilaiutlCfs  paid  into  court  tlie  full  amount 
calle<l  for  by  tlie  contract  and  reiuaiulng  un- 
paid. That  part  of  tlie  jud-.'nicnt  refusing  to 
decree  the  satisfaction  of  tlie  liens  of  the  re- 
spective banks  has  been  appealed  from. 

The  plaintiffs,  after  the  coinmencenient  of 
the  action,  amended  their  complaint  and 
brought  in  Dexter  Ilorton  &  Co.,  bankers,  l)y 
reason  of  the  claim  that  it  made  as  holder 
of  the  deed  to  the  prop,"rty  from  Benson. 
The  answer  of  the  bank  is  to  the  effe<»t  that, 
on  the  22d  day  of  May.  if  loaned  to  the  de- 
fendant Benscm  and  wife  the  sum  of  $;i,000, 
for  wliicli  sum  the  said  Bens<  n  and  wife,  to- 
gether with  one  C.  W.  I'routy,  executed  and 
delivered  to  it  their  Joint  and  several  proinls- 
sorj'  note,  wh(>rel),v  tliey  promised  and  ngi-eed 
to  pay  In  90  days  th-  said  sum  of  !p;?,0(IO, 
with  Interest,  etc. ;  that  at  the  same  time,  as 
a  part  of  tlie  same  transaction,  and  In  order 
to  secure  the  payment  of  the  said  sum  of 
?.3,000  80  loaned,  the  defendant  Benson  and 
wife  executed  and  delivered  to  it  a  good  ami 
sufticlent  deed  of  conveyance  to  lot  9  lu  block 
49  of  A.  A.  Denny's  adition  to  the  city  of 
Seattle,  wlilch  is  tlie  property  in  controversy ; 
that  the  said  Benson  exhibited  to  It  a  deed  to 
the  said  lot  from  Mrs.  McCnlmont,  and  Ben- 
son represented  himself  to  be  the  owner  of 
the  same;  that  the  defendants  Matzger  had 
entered  into  a  fraudulent  conspiracy  with 
Benson  to  deed  the  land  to  Mrs.  Mc-Calmont ; 
and  that  by  reason  of  said  fraudulent  acts 
on  their  part  the  bank  had  been  misled  as  to 
the  legal  title  to  said  lot.  The  First  National 
Bank  of  Seattle  intervened,  setting  up  sub- 
stantially the  same  state  of  facts,  claiming 
that  it  had  loaned  money  to  Benson  on  th(> 
strength  of  this  deed  from  Mrs.  McCalmont. 
and  alleging  fraudulent  action  on  the  part  of 
the  Matzgers  as  the  cause  of  their  loaning 
the  said  money  to  Ben.son.  These  actions 
were  denied  by  the  Matzgers;  they  claiming 
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that  they  had  acted  under  the  advice  of  Ben- 
son as  an  attorney,  employing  him  to  defend 
their  legal  rights,  and  he  having  represented 
to  them  that  they  were  under  no  legal  obli- 
gation to  deed  the  land  to  the  plaintiffs  under 
the  contract  which  they  had  made  with  the 
plaintiff  White.  This  action  was  commenced 
on  April  20,  190G,  by  the  filing  of  a  complaint 
and  lis  pendens.  The  deed  from  the  Matzgers 
to  Mrs.  MfCalmout  was  executetl  March  30, 
190C;  the  deed  from  McCalmont  to  Benson 
on  April  5,  1906.  The  deed  to  Dexter  Ilorton 
&  Co.,  hnnkers,  was  made  on  May  22,  IftOC, 
and  the  loan  was  made  on  that  day.  The 
loan  to  the  First  National  Bank  was  made 
on  the  18th  of  April,  1900.  Benson,  prior  to 
the  22d  of  May,  11)06,  owed  Dexter  Ilorton  & 
Co.'s  bank  $2,850.95,  for  the  most  of  which 
they  had  his  note  indorsed  by  one  Prouty  on 
that  date.  They  advanced  Benson  $140.0.', 
and  took  the  deed  to  the  land  In  question 
from  Benson  as  part  security  for  the  whole 
amount.  The  earnest  contention  of  the  re- 
8i)ective  counsel  for  the  two  different  banks 
is  that,  by  reason  of  the  alleged  fraudulent 
conspiracy  entered  Into  between  the  Matzgers 
and  Benson  to  prevent  the  plaintiff  White 
from  enforcing  his  contract,  they  were  mis- 
led to  their  Injury  in  extending  credit  to  Ben- 
son. The  contract  entered  Into  between  Ben- 
son and  the  Matzgers  was  as  follows :  "Seat- 
tle, March  .30,  1006.  For  value  received  I 
hereby  agree  to  procure  from  .Tenule  McCal- 
mont all  the  right,  title  and  lutei-est  which 
she  this  day  takes  from  Joseph  Matzger  and 
wife ;  and  I  further  agree  to  convey  the  same 
to  Joseph  Matzger  and  wife,  on  demand,  In 
the  following  manner,  to  wit:  Said  convey- 
ance to  Matzger  and  wife  shall  be  subject  to 
payment  in  cash  of  my  charge  of  oue-half 
of  all  said  land  shall  be  worth  over  and 
above  ten  thousand  dollars.  If  I  can  sell 
same  for  more  than  the  Matzgers  are  willing 
to  allow  as  the  market  price,  I  am  to  have 
the  right  to  pay  In  cash.  Instead  of  making 
said  conveyance.  This  agreement  to  be  re- 
turned to  me  at  the  time  of  settlement,  and 
to  he  void  If  made  public  in  any  uiaiiuer  In 
the  meantime,  by  the  Matzgers,  or  eltlier  of 
them.  B.  D.  Benson."  Thereafter,  as  we 
have  before  Indicated.  Benson  procured  a 
deed  to  the  premises  from  Jennie  McCalmont. 
The  testimony  in  this  case  Is  not  volum- 
inous, and  the  whole  question  is  whether, 
by  reason  of  the  fraudulent  action  of  the 
Matzgers,  they  placed  Benson  In  such  a  po- 
sition that  he  could  impose  upon  the  bankers 
to  their  Injury.  Upon  testifying  that  he  had 
not  received  any  consideration  for  the  deed 
to  Jennie  McCalmont,  the  question  was  asked 
Matzger  on  cross-examination:  "You  exe- 
cuted that  deed  under  the  Instructions  of 
Benson,  as  a  means  of  avoiding  this  con- 
tract?"    The  answer  was:    "I   went   up  to 

Benson,  and  Mr.  ,  the  agent  who  sold 

the  property  to  Mr.  White,  came  up  to  me  and 
told  me  that  he  has  the  right  to  sell  the 


property,  and  I  says  to  the  agent,  says,  'If 
I  can  buy  back  the  property  I  will  pay  White 
the  $.1,000,'  and  I  went  up  to  Mr.  Benson  In 
explaining  that  I  want  to  pay  to  Mr.  ^^^llte 
the  $5,000,  as  Mr.  Knight  has  the  right  to 
sell  the  property.  Mr.  Benson  told  me  that 
If  Mr.  White  would  not  take  the  $5,000  back 
from  me,  as  he  had  agreed  to  take  from  Mr. 
Craig,  and  Mr.  Knight  has  got  a  right  to 
sell  It,  he  says,  I  would  not  have  a  right  to 
deliver  the  property.  I  do  not  know  what 
he  mean.  He  Is  a  good  lawyer.  He  says: 
'I  know  the  law,  that  you  get  that  proi)erty 
back.  If  you  do  just  as  I  tell  you.  You 
have  to  have  all  confidence  In  me,  and  I  will 
do  what  Is  right.  I  was  a  judge,  and  I  have 
the  best  reference.* "  He  also  testified  that 
he  did  not  know  the  reason  why  Benson 
wante<l  the  deed,  saying,  "In  truth,  I  did  not 
know  then  what  the  deed  means";  but  that 
Benson  assured  him  that  he  was  under  no 
legal  obligation  to  convey  the  property  to 
AVhlte;  that  he  could  tender  White  the 
$5,000  which  be  was  willing  to  advance  to 
get  the  property  back,  and.  If  White  would 
not  take  it,  they  could  beat  him  by  law,  and 
he  could  not  be  comi)elled  to  deliver  the  prop- 
erty; that  he  relied  explicitly  upon  Benson's 
advice  In  the  matter,  and  was  simply  seek- 
ing to  obtain  bis  legal  rights.  The  cross-ex- 
amination. It  seems  to  us,  did  not  place  any 
different  phase  upon  the  testimony  of  the  wit- 
ness Matxger.  But  even  if  there  bad  been  a 
fraudulent  attempt  on  the  part  of  Matzger 
to  avoid  fulfilling  the  contract  which  he  had 
entered  Into  with  White,  It  seems  to  us  that 
the  testimony  absolutely  falls  to  show  that 
the  money  loaned  to  Benson  was  loaned  by 
either  of  the  banks  on  the  security  of  the 
deed  to  this  lot.  In  the  case  of  Dexter,  Hor- 
ton  &  Co.,  It  will  be  observed  that  all  of  the 
money  excepting  $149.05  had  already  been 
loaned  to  Benson ;  and  Mr.  Latimer,  who  was 
the  manager  of  the  bank  and  the  only  wit- 
ness testifying  in  its  behalf,  stated  that  he 
did  not  examine  the  title  to  the  land.  When 
asked  if  he  had  asked  for  an  abstract  of  title 
at  the  time  he  took  the  deed,  he  said:  "I 
did  not,  judge,  for  the  reason  that  Judge 
Benson  came  In  to  see  me  In  reference  to 
these  two  notes  which  were  then  already  due> 
and  expressed  a  desire  to  get  a  little  more 
money,  and  told  me  that  be  had  Just  gone 
through  with  a  careful  examination  of  this 
property,  and  showed  me  this  conveyance- 
which  had  not  yet  been  recorded,  and,  know- 
ing the  judge  as  I  had  for  so  long,  I  accept- 
ed the  title.  I  was  advancing  without  re- 
quiring an  abstract."  He  testified  that  Judge 
Benson  had  been  a  patron  of  the  bank  for 
10  or  12  years,  and  that  he  had  confidence  in 
him  not  only  with  relation  to  the  title  to  the 
land,  but  of  Its  value  and  future;  that  the 
Increased  amount  was  small,  and  he  was  get- 
ting the  additional  names  of  the  wife  and  Mr. 
Prouty,  whom  he  said  he  considered  fairly 
good,  as  an  indorser  on  the  value  oi 
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property;  and,  for  that  reason,  said  the 
-witness,  he  accepted  Mr.  Benson's  statements. 
He  testified  that  he  would  not  have  loaned 
him  $3,000  as  a  primary  loan  on  that  day, 
-without  having  the  title  examined  and  an  ab- 
stract fumisheit  "But,"  said  the  witness, 
•"he  offered  me  Mr.  Prouty's  and  his  wife's 
signature,  In  addition,  and  at  that  same  time 
he  explained  to  me  a  sale  which  he  had  pend- 
ing of  his  residence,  with  which  he  expect- 
ed to  pay  all  of  his  Indebtedness  at  an  early 
date.  Q.  Would  you  have  loaned  that  amount 
of  money  as  a  new  loan  taking  that  security 
■without  an  examination  of  the  title?  A. 
To  Judge  Benson  alone?  Q.  Yes.  A.  Oh,  I 
<Ion't  think  I  would  have  made  a  new  loan 
to  Judge  Benson  alone  without  taking  an 
abstract  and  examining  the  title,  but  the  cir- 
cumstances under  which  this  came  up,  1 
<lld  feel  justified  In  accepting  his  statement 
of  the  title.  Q.  Because  he  owed  you  the 
money — he  already  owed  $2,800,  and  you 
bad  Prouty's  Indorsement  already  for  $2,5007 
A.  $2,500.  But  I  did  not  have  Mrs.  Ben- 
son's name  on  either  of  those  former  notes." 
— and  much  more  to  the  same  effect 

So  that  It  plainly  appears  from  the  tes- 
timony of  the  witness  Latimer  that  this  small 
advance  of  $140.05  was  not  made  on  the 
strength  of  the  deed  which  Benson  exhibited, 
but  by  reason  of  the  fact  that  better  secur- 
ity was  obtained  for  the  principal  amount  of 
the  Indebtedness  which  already  existed.  The 
same  thing  Is  true  of  the  claim  of  the  First 
National  Bank.  In  fact,  the  loan  was  made 
by  the  First  National  Bank  prior  to  any 
knowledge  It  bad  that  the  deed  bad  been  given 
to  Dexter  Horton  &  C!o.,  bankers;  the  latter 
bank  having  notified  the  First  National  Bank 
on  the  day  after  It  received  this  deed  that  it 
had  been  informed  by  Benson  that  he  wished 
the  deed  to  act  as  security  for  the  $3,000 
which  he  owed  to  the  First  National  Bank, 
as  well  as  for  security  for  the  amount  he 
owed  to  Dexter  Horton  &  Co.  In  addition  to 
this,  it  seems  that  the  loan  was  made  or 
increased  by  the  First  National  Bank  by 
reason  of  representations  that  Benson  had 
made  to  It  that  he  wns  going  to  sell  his  resi- 
dence property  and  some  other  property  that 
be  bad,  and  that  be  would  pay  It  when  the 
sale  was  made,  offering  at  the  same  time  to 
sell  to  the  president  of  the  First  National 
Bank  bis  residence  property.  Before  the 
banks  could  claim  against  Matzger,  it  must 
be  shown  not  only  that  Matzger  had  attempt- 
ed to  defraud,  but  that  the  action  of  the  bank 
in  loaning  the  money  was  caused  by  the 
fraudulent  action  of  Matzger  in  the  execu- 
tion of  this  deed  to  McCalmont  The  fact 
that  Mr.  I^timer  never  Inquired  into  the  val- 
ue of  this  property  or  Its  legal  status  so  far 
as  the  title  was  concerned,  and  that,  If  he 
had  made  an  examination  of  the  record  In  the 
slightest  degree,  the  tnie  state  of  the  facts 
would  have  been  developed,  shows  that  he 
was  relying  upon  bis  faith  iu  the  statements 
of  Benson  and  upon  the  improved  position 


in  which  the  bank's  original  claim  was  placed 
by  reason  of  the  additional  security.  Cer- 
tainly If  sharp,  shrewd  business  men,  as 
bankers  must  of  necessity  be,  conducting  a 
business  where  security  is  the  very  life  of 
the  business,  could  rely,  as  they  stated  they 
did,  upon  the  statements  and  standing  of 
Judge  Benson,  this  old,  illiterate  foreign 
tailor— and  the  testimony  shows  that  he  could 
neither  read  nor  write  English — unaccustom- 
ed to  Intricate  business  transactions,  might 
reasonably  be  excused  for  relying  upcm  state- 
ments made  to  him  by  an  attorney  to  whom 
he  liad  been  recommended  and  who  bad  been 
honored  in  the  community  by  an  elevation 
to  the  position  of  Judge.  The  testimony  of 
Matzger  to  the  effect  that  the  explanation 
whl<A  Benson  made  to  him  for  the  neoesslty 
of  the  deed  to  Mrs.  McCalmont  was  that  the 
deed  was  for  Benson's  protection,  so  that  he 
might  be  secure  In  his  fee,  seems  to  us  to  be 
reasonable. 

Under  all  the  circumstances  of  the  case 
and  the  testimony  introduced,  we  are  satis- 
fied that  the  findings  of  the  court  were  cor- 
rect, and  the  Judgment  is  therefore  affirmed. 

HADLBV,  C.  J.,  and  FULLEKTON,  EUD- 
KIN,  MOUNT,  and  CROW^,  JJ.,  concur. 


DURGA  et  al.  v.  LINCOLN  CREEK 

LUMBER  CO. 

(Supreme  Court  of  Washington.    Nov.  5,  1907.) 

1.  Action— JoiNDEB  or  Causes. 

Xrnder  Balllnger's  Ann.  Codes  &  St.  $  4793, 
providing  that  there  shall  be  only  one  form  of 
civil  action,  a  complaint  in  an  action  to  enjoin 
the  maintenance  of  a  dam  is  not  objectionable 
for  asking  both  legal  and  equitable  relief. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Action,  f  449.] 

2.  Waters  and  Wateb  Courses— Hipabiaw 
Rioirrs— Limitation  or  Use. 

The  rigtit  of  a  riparian  owner  to  a  reason- 
able use  of  the  water  in  a  stream  does  not  au- 
thorize him  to  raise  a  dam,  which  destroys  or 
materially  damages  the  property  of  others. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  i§  193,  197, 
302.] 

3.  Sams— Estopfei.. 

Plaintiffs  are  not  estopped  to  claim  injunc- 
tive relief  against  the  maintenance  of  a  dam 
causing  damage  to  their  land  because  they  con- 
sented to  damage  for  a  former  year  on  defend- 
ant paying  therefor ;  the  agreement  not  amount- 
ing to  a  license  for  subsequent  years. 

4.  Same— lN.TUNCTtoN. 

Where  defendant's  dam  caused  water  to 
flood  a  half  acre  of  plaintiffs'  land,  and  render- 
ed other  parts  thereof  unfit  for  cultivation  and 
insusceptible  of  drainage,  injunction  to  com- 
pel the  removal  of  the  dam  was  proper,  and  the 
lowering  of  the  dam  does  not  affect  plaintiffs* 
right  to  the  relief,  where  the  backwater  under 
the  surface  of  tlie  land  caused  by  the  remaining 
portion  of  the  dam  injures  the  lands,  preventing 
drainage. 

fEd.  Note. — ^For  cases  in  point,  see  C<>nt.  Dig. 
vol.  48,  Waters  and  Water  Courses,  {  2G0.J 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty;  Mason  Irwin,  Judge. 
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Action  by  Myron  Durga  and  another 
against  the  Llncohi  Greek  Lumber  Company 
to  enjoin  the  maintenance  of  a  dam.  From 
a  judgment  for  plalntifts,  defendant  appeals. 
Affirmed. 

B.  H.  Rhodes  and  W.  W.  Langhome,  for 
appellant.  Reynolds  &  Stewart,  for  respond- 
ents. 

MOUNT,  J,  The  respondents  brought  this 
action  to  restrain  the  appellant  from  main- 
taining a  dam  across  Lincoln  creek.  In  Lew- 
is county,  which  dam.  It  is  alleged,  obstruct- 
ed the  flow  of  water  In  the  creek,  causing 
same  to  back  upon,  overflow,  and  damage 
plaintiffs'  lands;  and  they  also  alleged  dam- 
ages on  account  thereof.  Upon  a  trial  of 
the  case  the  lower  court  granted  the  relief 
substantially  as  prayed  for.  The  defendant 
has  appealed. 

The  facts,  as  alleged  In  the  complaint  and 
found  by  the  court,  and  which  appear  to  us 
to  be  established  by  the  evidence,  are.  In 
substance,  as  follows:  The  appellant  Is  a 
domestic  corporation,  engaged  In  floating 
logs  down  TJncoln  creek,  in  Lewis  county, 
to  Its  mill  near  the  mouth  of  said  creek, 
where  It  empties  Into  the  Chehalis  river. 
Near  this  point  the  appellant  converts  said 
logs  into  lumber  and  manufactured  product. 
Appellant,  near  its  mills,  maintains  two 
dams  across  Lincoln  creek.  These  dams  are 
about  30  rods  apart.  They  raise  the  water 
from  5  to  10  feet  above  the  natural  surface, 
and  cause  the  same  to  be  held  back  for  a 
distance  of  several  miles  almve  ihe  dams, 
thereby  overflowing  the  lands  above.  The 
respondents'  lands  are  above  the  dams,  but 
do  not  abut  upon  the  creek  banks.  One  Al- 
berts owns  a  tract  of  land  from  80  to  160 
rods  wide,  lying  between  respondents'  lands 
and  Lincoln  creek.  Appellant  has  acquired 
the  right  to  overflow  these  lands  belonging 
to  Mr.  Alberts.  A  slough  extends  through 
the  Alberts  tract  from  Lincoln  creek,  reach- 
ing almost  to  respondents'  lands.  The  over- 
flow upon  resiwndents'  lands  Is  caused  by 
backwater  from  the  creek,  which  is  forced 
into  this  slough.  IJncoln  creek  is  the  main 
water  course  and  natural  drainage  for  a 
large  extent  of  coiratry,  which  country  ex- 
tends almnt  20  miles  in  length  and  averages 
about  5  miles  in  width.  The  lands  embraced 
within  this  country  are  known  as  "bottom 
lands,"  and  are  conii>aratively  level  and  very 
fertile.  Tiiey  have  but  slight  elevation  above 
the  surface  of  the  water  of  I^Incoln  creek. 
Respondents'  lands  are  a  part  of  these  bot- 
tom lands,  and,  wlien  not  flooded,  are  very 
productive.  The  dams  of  tlie  appellant  com- 
pany, as  constructed  and  maintained  for  the 
last  two  years,  have  stopped  the  natural 
flow  of  the  water  in  Lincoln  c«"eek  and  caus- 
ed the  same  to  flow  upon  a  part  of  respond- 
ents' lands,  and  to  percolate  through  the 
subsoil  of  the  whole  thereof,  so  as  to  pre- 
vent drainage,  and  have  thereby  caused  re- 


spondents' lands  to  become  wet  and  inipro- 
ductlve  and  unfit  for  cultivation.  It  was 
found  that  the  damage  cuusad  thereby  was 
$125  for  the  year  190.">,  which  was  agreed 
upon  by  the  parties  and  pold  for  that  year, 
and  the  damage  for  the  year  1000  was  $150. 
The  court  further  found  that  the  dams,  un- 
less removed,  will  continue  to  damage  the 
respondents  to  an  extent  that  cannot  be  es- 
timated or  comi)ensated  in  money.  At  tiie 
ti'lal  it  was  agreed  that,  after  the  action  was- 
begun  and  just  prior  to  the  trial,  the  apiwl- 
lant  had  reduced  the  height  of  the  larger 
dam  from  8  feet  4  inches  to  3  feet  4  Inches; 
but  the  court  found  that  at  the  point  of  the 
larger  dam  the  creek  should  be  cleared  of 
the  whole  dam,  so  that  the  drainage  of  re- 
spondents' lands  might  reach  the  creek  at 
Its  natural  level,  and  entered  a  decree  ac- 
cordingly. 

The  appellant  argues  that  the  trial  court 
should  have  sustained  a  demurrer  to  the 
complaint,  because  both  legal  and  equitable 
relief  are  prayed  for.  This  does  not  make 
the  complaint  subject  to  demurrer  under  our 
statute.  Section  4793,  Ballinger's  Ann.  Codes 
&  St.  Appellant  also  contends,  because  the 
dams  complained  of  were  erected  on  Its  own 
land  and  were  necessary  in  the  conduct  of 
its  logging  business,  that  it  Is  entitled  to 
the  reasonable  use  of  the  water  in  Lincoln 
creek.  This  proposition  as  stated  may  be 
conceded,  but  the  reasonable  use  of  the  creek 
does  not  extend  to  destroying  or  to  material- 
ly damaging  the  property  of  others.  Bryant 
V.  Lamb  Timber  Company,  37  Wash.  168,  7I> 
Pac.  622,  and  cases  cited.  If  such  use  might 
be  held  to  be  a  reasonable  use,  the  appellant 
might  extend  the  height  of  these  dams,  as 
demanded  by  an  Increase  of  Its  milling  busi- 
ness, until  the  whole  country  should  be  en- 
tirely And  continuously  inundated,  and  the 
lands  abutting  upon  the  creek  and  other 
lands  not  abutting  thereon  might  be  entirely 
destroyed.  This,  of  course.  Is  not  contended 
for,  and  cannot  be  the  rule.  The  reasonable 
use  of  the  waters  of  this  creek  does  not  ex- 
tend to  flooding  or  materially  Injuring  the 
lands  abutting  thereon  or  adjacent  thereto. 
It  Is  apparently  conceded  by  appellant  that 
the  dam  which  was  ordered  removed  entirely 
flooded  about  one-half  an  acre  of  respond- 
ents' lands.  This  of  itself  was  sufficient  to 
base  the  decree  upon.  But  we  also  think 
the  evidence  fairly  shows  that  a  large  part 
of  respondents'  land  was  damaged  by  wa- 
ter, which  was  caused  by  this  dam  to  stand 
near  the  surface  without  actually  overflow- 
ing the  land,  and  thus  rendered  the  land  un- 
flt  for  cultivation  and  incapable  of  drainage. 
It  is  true  there  is  no  evidence  of  any  right 
of  respondents  to  drain  their  lands  artlflcial- 
ly  upon  the  lands  of  Alberts,  lying  between 
respondents  and  the  creek.  But  there  is 
sufficient,  we  think,  to  show  a  natural  drain- 
age, when  the  water  in  the  creek  is  not 
raised  above  its  natural  flow. 

Appellant  also  contends  that  the  respond- 
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«iits  are  estopped  to  claim  InjunctlTe  relief, 
by  reason  of  tbe  fact  tbat  the  respondents 
consented  to  tbe  damages  for  tbe  year  1905 
In  consideration  tbat  appellant  would  pay 
therefor.  It  is  conceded  tbat  respondents 
«omplained  about  the  damages  which  were 
being  done  their  lands  by  means  of  back- 
water from  appellant's  dams  In  tbe  year 
1905,  and  appellant  paid  the  damages,  which 
were  agreed  upon  at  $125.  The  effect  of 
this  agreement  was  only  a  settlement  of  the 
■damages  for  tbat  year.  It  did  not  amount 
to  a  license  for  subsequent  years,  and,  even 
if  it  did,  it  was  a  parol  license,  which  could 
be  revoked  at  any  time  thereafter.  It  was 
subsequently  revoked,  and,  of  course,  work- 
ed no  estoppel  upon  respondents  to  claim  in- 
junctive relief  thereafter. 

It  is  also  claimed  that,  when  the  dam  was 
cut  down  to  3  feet  4  Inches,  the  water  there- 
after could  not  overflow  respondents'  land. 
But  tbe  court  found,  we  think  fairly  from 
the  evidence,  that  the  backwater  under  the 
surface  of  the  land  caused  by  the  remaining 
portion  of  the  dam  was  an  injury  to  respond- 
ents' lands,  which  by  reason  of  the  dam 
could  not  be  drained.  This  was  sufficient 
to  Justify  the  mandatory  injunction. 

We  find  no  error  In  the  record.  The  Judg- 
ment of  tbe  lower  court  is  accordingly  af- 
firmed. 

HADLET,  0.  X,  and  GROW,  FULLER- 
TON.  RUDKIN,  DUNBAR,  and  ROOT,  JJ., 
-concur. 


(47  Wasb.  453) 

STATEJ  ei  rel.  CHEHALIS  COUNTY  et  al. 

V.  SUPERIOR  COURT  OF  PACIFIC 

CODNTY  et  al. 

<Snpreme  Court  of  Washington.    Nov.  4,  1907.) 

1.  CoHBrrrruTiONAii    Law  —  Pbisttmption    of 
Vaudity— Counties— Establishment. 

Since  section  3  of  Laws  1907,  p.  63,  c  47, 
providing  for  thp  formation  of  a  new  county, 
provides  for  a  dciermination  by  a  superior  judge 
as  to  whether  a  new  county  will  have  at  least 
2,000  inhabitants  and  the  old  county  4,000,  it 
cannot  be  presumed  that  the  Legislature  deter- 
mined the  question  of  population  within  Const 
art  11,  i  3,  providing  that  no  new  county 
shall  be  established  with  less  than  2,000  popula- 
tion, nor  so  as  to  reduce  the  population  of  the 
old  county  below  4,000. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  |  40.] 

2.  Counties  —  Cbeahoh  of  N«w  Couhti  — 
Validity  of  Act. 

Laws  1907,  p.  63,  c.  47,  8  8,  providing  for 
a  determination  oy  the  superior  judge  of  the 
'^ext  nearest  judicial  district,"  adjoining  the 
district  in  which  a  county  is  situate,  as  to 
whether  a  proposed  division  of  the  county  would 
leave  the  old  county  with  less  than  4,000  in- 
habitants and  the  new  with  less  than  2,000,  is 
invalid  as  being  indefinite  and  uncertain ;  there 
being  three  districts  adjoining  the  county,  any 
one  of  which  is  as  near  as  the  others. 
Mount  and  Fullerton,  JJ.,  dissenting. 

Application  by  the  state  of  Washington,  on 
<he  relation  of  county  of  Chehalls  and  others, 
(or  writs  of  prohibition  against  the  superior 


court  of  the  state  of  Washington  (or  tbe 
county  of  Pacific  and  others.    Writs  Issued. 

W.  H.  Abel,  Jas.  M.  Ashton,  George  Dysart, 
W.  H.  Hayden,  and  Morgan  &  Brewer,  for 
petitioners.  John  C.  Hogan,  J.  B.  Bridges, 
Harold  Preston,  and  Graves,  Palmer  &  Mur- 
phy, for  respondents. 

ROOT,  J.  At  the  last  session  of  tbe  IjCgls- 
lature  a  bill  was  passed  looking  to  the  crea- 
tion of  a  cotmty  to  be  known  as  "Grays  Har- 
bor county,"  and  to  be  composed  of  territory 
taken  from  the  present  county  of  Chehalls. 
Laws  1907,  p.  62,  c.  47.  This  is  an  application 
for  writs  of  prohibition  against  the  superior 
court  in  and  for  tbe  counties  of  Lewis,  Pa- 
cific, and  Wahkiakum,  and  the  Honorable  A. 
B.  Rice,  Judge  of  said  court,  to  prohibit  him 
and  them  from  exercising  any  of  the  func- 
tions sought  to  be  Imposed  upon  him  or  them 
by  said  act  The  first  section  of  said  act  em- 
ploys tbe  following  language:  "All  that  part 
of  Cbeballs  county  lying  and  being  west  and 
north  of  the  following  described  line  [here 
follows  the  entire  description]  shall  be  and 
is  hereby  created  and  established  as  the  coun- 
ty of  Grays  Harbor:  provided,  however, 
that  the  said  Grays  Harbor  county  is  hereby 
created  as  aforesaid,  subject  to  tbe  require- 
ments of  tbe  Constitution  of  the  state  of 
Washington  in  tbe  respect  to  the  establish- 
ment of  new  counties,  and  subject  to  an  as- 
certainment of  the  fact  of  such  compliance 
as  hereinafter  provided,  and  that  the  creation 
of  Grays  Harbor  county  hereby  shall  not  be- 
come operative  to  establish  said  county  imtll 
such  compliance  shall  have  been  so  bad  and 
the  fact  of  such  compliance  so  ascertained." 
Section  2  (page  63)  provides  tbat  any  qualified 
voter  within  tbe  territory  of  the  proposed 
new  county  may,  within  three  months,  pre- 
sent to  the  Governor  a  petition  showing  that 
it  is  signed  by  a  majority  of  tbe  voters  with- 
in said  proposed  new  county,  and  praying  that 
tbe  creation  of  the  new  county  may  be  deemed 
fully  established  when  tbe  constitutional  pro- 
visions are  complied  with,  further  providing 
that  said  petition  shall  be  accompanied  by  a 
bond  In  the  sum  of  $1,000  to  cover  costs  of 
proceedings  in  case  the  county  should  not  t>e 
established.  Section  3  provides:  "The  Gov- 
ernor shall  forthwith  transmit  said  petition 
to  the  superior  judge  of  tbe  next  nearest  Ju- 
dicial district  adjoining  the  Judicial  district  in 
which  said  county  of  Chehalls  Is  now  sit- 
uate." And  said  Judge  Is  required  to  exam- 
ine the  petition  and  ascertain  if  It  contains 
a  sufficient  number  of  signatures,  and  as  to 
whether  the  striking  of  the  territory  will 
leave  Chehalls  county  with  a  population  of 
less  than  4.000.  and  whether  the  territory  of 
the  proposed  new  county  contains  a  popula- 
tion of  2,000  or  more.  And  provides  that  said 
Judge  may.  In  his  discretion,  appoint  an  elec- 
tor and  freeholder,  or  electors  and  freehold- 
ers, residing  In  the  territory  of  the  proposed 
new  county,  to  enumerate  the  population  pt 
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Cbeballs  county,  or  any  part  thereof,  bo  as 
to  show  the  number  of  people  living  In  each 
IMrtlon,  and  the  duties  of  said  enumerator  or 
enumerators  are  prescribed.  Section  4  (page 
04)  provides  that  if  the  judge  finds  that  there 
are  2,000  or  more  inhabitants  within  the  boun- 
daries of  the  proposed  new  county,  and  that 
there  shall  remain  4,000  or  more  inhabitants 
In  the  remaining  portion  of  Cbeballs  county, 
he  shall  thereupon  make  a  decree  setting 
forth  that  the  provisions  of  the  Constitution 
have  been  complied  with.  Upon  the  filing  of 
such  decree,  the  clerk  of  the  court  Is  to  trans- 
mit certified  copies  thereof  to  the  county  com- 
missioners of  Chehalls  county,  to  the  Gov- 
ernor, and  to  the  Secretary  of  State.  Section 
6  provides  that  tlie  Governor,  on  receipt  of 
said  certified  copy,  sliall  make  a  proclama- 
tion declaring  Grays  Harbor  county  to  be  es- 
tablished. Other  sections  of  the  act  provide 
for  the  organization  of  the  new  county,  the 
apportionment   of  its   indebtedness,   etc. 

Petitioners  assert  that  the  act  is  unconsti- 
tutional or  otherwise  void,  and  assign  many 
reasons  for  this  contention.  It  will  be  un- 
necessary to  pass  upon  more  than  one.  Arti- 
cle 11,  §  8,  of  the  state  Constitution,  reads 
as  follows:  "No  new  county  shall  l>e  estab- 
lished which  shall  reduce  any  county  to  a 
population  less  than  four  thousand  (4,000), 
nor  shall  a  new  county  be  formed  containing 
a  less  population  than  two  thousand  (2,000). 
There  shall  l»e  no  territory  stricken  from  any 
coimty  unless  a  majority  of  the  voters  living 
in  such  territory  shall  petition  therefor,  and 
then  only  under  such  other  conditions  as 
may  he  prescribed  by  a  general  law  applicable 
to  the  whole  state."  It  is  urged  by  petition- 
ers that  the  bill  could  not  be  passed  until 
the  Legislature  had  ascertained  the  popula- 
tion of  the  proposed  new  county  and  of  tliat 
l)ortion  which  would  remain  in  the  old  county 
after  the  creation  of  tlie  new.  It  must,  of 
course,  be  conceded  that  the  constitutional 
provision  is  a  limitation  upon  the  power  of 
the  Leglsiatxu'e  to  create  a  county.  Respond- 
ents contend,  however,  that  the  coimt.v  is  not 
•'established"  by  the  mere  passing  of  the  hill, 
but  that  the  Legislature  expressly  provided  a 
means  by  which  all  the  constitutional  re- 
(luirements  should  be  met;  that  It  must  be 
presumed  that  the  Legislature  comiilied  with 
all  the  requisites  of  the  Constitution,  and  as- 
certained the  popiiiatlon  of  these  iwrtlons  of 
the  territory  into  which  the  old  county  was  to 
he  divided.  In  the  case  of  Parquharson  v. 
Yeargln,  24  Wash.  540,  (U  Pac.  717,  this  court 
held  that,  where  the  record  was  silent  as  to 
what  tlie  lA'gisIature  had  done  in  the  jireni- 
ises,  it  would  be  presumed  that  that  liody  had 
Informed  itself  as  to  those  matters  which  the 
(Constitution  required  It  to  have  knowledge  of 
before  passing  the  law.  It  is  urged  by  the 
IK'titioners  that  such  presumption  cannot  be 
indulged  In  this  case,  for  the  reason  that  the 
provisions  of  the  act  Itself  show  that  the 
Legislature  had  not  iufornied  itself  as  to  the 


population  of  the  two  portions  Into  which 
the  territory  of  the  former  county  was  to  be 
divided.  We  think  this  contention  must  l>e 
upheld.  The  act  makes  express  provision  for 
the  ascertainment  of  these  matters  by  anoth- 
er authority,  and  goes  into  detail  as  to  how 
this  shall  be  accomplished.  It  cannot  be  sup- 
I)osed  that  the  Legislature  would  do  an  idle 
thing.  If  It  had  already  ascertained  these 
matters,  the  ascertainment  of  which  was  es- 
sential to  the  formation  and  establishment  of 
a  new  county,  It  cannot  be  thought  that  pro- 
visions would  be  placed  in  the  bill  for  the 
subsequent  ascertainment  thereof  by  another 
body,  officer,  or  person.  It  Is  strenuously  urg- 
ed by  petitioners  that  the  Legislature  was 
obliged  to  ascertain  the  population  of  these 
portions  of  the  county  before  it  passed  the 
bill,  and  tnat,  as  it  afflrniatlvely  appears  that 
It  did  not  do  so,  the  act  must  fall ;  that  the 
attempted  submission  of  this  matter  to  the 
court  or  to  a  Judge  of  a  court  was  an  at- 
tempted delegation  of  legislative  power  that 
was  not  delegable,  and  that  It  was  an  imposi- 
tion upon  the  court  and  the  Judge  thereof  of 
nonjudicial  duties  which  could  not  be  legally 
exercised  by  a  court  or  Judge.  In  the  case 
of  Farquharson  v.  Yeargln,  24  Wash.  553,  04 
Pac.  718,  this  court  said:  "The  creation  of 
a  new  county  Is  an  exercise  of  legislative 
I>ower  subject  to  the  limitations  referred  to 
[the  constitutional  provisions  above  quoted]. 
Before  this  power  can  he  rightfully  exercised, 
it  must  be  made  to  appear  to  the  Liegislature 
affii'matlvely  that  the  new  county  contains  a 
])opuiation  of  not  less  than  2,000,  and  that 
by  the  creation  of  the  new  county  the  popu- 
lation of  the  county  from  which  a  new  county 
is  taken  is  not  reduced  to  less  than  4,000. 
When  these  facts  are  made  to  appear  to  the 
satisfaction  of  the  Legislature,  then  the  act 
creating  the  proposed  new  county  may  be 
passed."  If  this  be  the  law  of  the  state,  and 
if  a  new  county  can  be  at  all  legally  created 
of  territory  stricken  from  an  existing  county 
except  under  the  provisions  of  a  general  law 
therefor.  It  must  clearly  apiMjar  that  the  act 
in  question  is  obnoxious  to  tlie  Constitution. 
But  It  Is  Insistently  urged  by  n^spondeuts 
that  this  portion  of  the  opinion  Is  obiter  dic- 
tum. Without  passing  upon  this,  but  for  the 
moment  assuming  that  it  is  not  controlling  in 
this  case,  let  us  examine  the  provision  where- 
by the  Legislature  sought  to  have  an  ascer- 
tainment made  of  the  facts  which  tbe  Consti- 
tution makes  a  pre-requislte  to  the  establish- 
ment of  a  new  county.  This  act  songlit  to 
lirovlde  for  the  asrcrtaiiiment  of  tliese  facts 
by  "tlie  superior  Judge  of  the  next  nearest  Ju- 
dicial district  in  which  said  county  of  Cheha- 
lls is  now  situate."  Petitioners  contend  that 
this  is  absolutely  indefinite  and  imcertain; 
that  it  cannot  be  ascertained  from  this  or 
any  other  language  of  the  statute  who  was 
the  Judge  intended  to  be  Indicated  by  the 
Legislature.  Respondents  answer  this  by 
saying  that  it  was  incumbent  upon  tI@Q((ig 
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ernor  to  ascertain  wliich  was  the  "next  near- 
est Judicial  district,"  and  that  his  decision 
must  be  unquestionable  and  final.  We  can- 
not bring  ourselves  to  agree  with  this  con- 
tention. If  the  Governor  could  arbitrarily 
say  what  Judge  was  intended  and  such  deci- 
sion was  conclusive,  he  could  have  Indicated 
the  Judge  of  Asotiu  or  Stevens,  or  of  any 
other  county.  We  think  the  hingnuge  shows 
that  the  Lcgislaturo  intended  one  of  the  three 
Judges  who  preside  respectively  over  the 
three  districts  adjoining  Chehalls  county. 
The  qnestion  Is,  which  one  of  these  three  did 
It  have  In  uilud  and  intend  to  designate? 
When  the  T^'glslature  itself  did  not  determine 
these  ps.scntlal  facts,  and  sought  to  have  them 
deteniilnod  by  some  other  authority.  If  It  had 
the  iKtwer  at  all  to  so  have  them  ascertained. 
It  was  certainly  Incnmhent  n\ym  It  to  clearly 
indicate  what  court.  Judge,  offlcial,  or  person 
slionld  make  such  asc-ertalnnient.  The  cre- 
ation of  a  new  county  from  the  territory  of 
another  Is  an  Important  political  event,  and  of 
special  Interest  to  all  of  the  Inhabitants  of 
that  territory,  and  encli  and  all  have  the  right 
to  insist  that,  in  the  exei-ciso  of  its  power  In 
that  direction,  the  Legislature  shall  comply 
with  the  mandates  of  the  people  as  given  in 
the  Constitution,  and.  where  it  seeks  to  make 
a  law  contingent  upon  the  ascertainment  of 
a  certain  fact  reqiili-ed  by  the  Constitution  to 
exist  before  the  law  can  become  efTectlve. 
Its  language  must  be  such  as  to  Indicate 
clearly  whom  it  Intends  as  that  («urt.  Judge, 
offlcial.  or  person.  Resiionslblllty  must  be 
fixed  and  definite. 

In  this  case  there  are  three  Judicial  dis- 
tricts (if  there  be  any  such  thing  as  "Ju- 
dicial districts"  in  this  state),  each  of  which 
adjoins  the  Judicial  district  in  which  Che- 
halls county  Is  situated.  Bounding  Chehalls 
connty  uiK>n  a  considerable  portion  of  Its 
north  line  Is  Jefferson  county,  which,  with 
other  counties,  has  a  Judge  presiding  over 
Its  superior  coxirt.  Rounding  Chehalls  coun- 
ty on  the  east  and  partly  on  the  north  are 
Mason  and  Thurston  counties,  which  for 
judicial  purposes  are  combined,  having  a 
snperlor  court  Jndge  presiding  over  the  court 
In  each  county.  I'pon  the  south.  It  is  bound- 
ed by  Lewis  and  raciflc  counties,  both  of 
which  are.  together  with  Wahkiakum,  In  a 
Judicial  district  presided  over  by  the  respond- 
ent lion.  A.  E.  nice.  As  a  mathematical  and 
geographical  proposition,  and  consequently 
as  an  accepted  legal  fact,  it  is  impossible  to 
say  that  any  one  of  these  districts  is  near- 
er to  Chehalls  county  than  either  of  the 
other  two.  It  was  therefore  lni|)ossihle  for 
the  Governor,  or  any  court,  otficer,  or  person, 
to  know  from  the  language  of  the  act  what 
Judge  was  Intendetl  by  tlie  Legislature.  In 
the  exercise  of  any  public  function  the  per- 
son, board,  court,  or  other  body  seeking  to 
exercise  such  power  must,  if  his  act  is  to  be 
valid,  be  able  to  point  to  the  legal  authority 
Justifying,  requiring,  or  permitting  such  act. 
In  this  case  there  can  be  no  such  authority 


shown.  Could  a  writ  of  mandamus  run 
against  Jndge  Rice  if  he  had  refused  to  act? 
We  apprehend  noL  His  name  is  not  used. 
He  is  in  no  manner  described  or  indicated. 
His  Judicial  district  is  not  mentioned.  Nor 
Is  anything  said  whereby  It  can  be  supposed 
that  the  Legislature  was  speaking  with  refer- 
ence to  the  Judge  of  such  district.  Under 
the  writs  in  this  case,  it  is  incumbent  upon 
the  respondents  to  show  that  Judge  Kice  la 
the  pel-son  authorized  by  this  act  to  ascertain 
the  facts  and  do  the  other  things  referred 
to  therein.  This  has  not  been  done.  It 
cannot  be  done.  Tlie  act  is  entirely  Indefinite 
and  uncertain.  Judge  Still,  of  the  district 
including  Jefferson  county,  or  Judge  Llun,  of 
the  district  comprising  Mason  and  Thurston, 
is  as  fully  and  definitely  Indicated  as  Judge 
Klce. 

The  statute,  being  thus  indefinite  and  un- 
certain, is  Incapable  of  enforcement;  and, 
no  Jurisdiction  being  shown  in  Judge  Klce, 
the  writs  must  issue,  and  It  Is  so  ordered. 

nADLEY,  C.  J.,  and  DUNBAR,  CROW, 
and  ItrnKIN,  JJ.,  concur. 

MOUNT,  J.  (dissenting).  I  cannot  agree 
to  tile  conclusion  reached  by  the  majority  of 
the  court  In  tills  case.  The  only  restriction 
upon  the  I>eglslature  to  create  a  new  county 
is  found  In  the  words  of  the  Constitution: 
"No  new  county  shall  be  established  which 
shall  reduce  any  county  to  a  itopulatlon  of 
less  than  four  thousand  (4.UOfl)  nor  shall  a 
new  county  be  formed  containing  a  popula- 
tion of  less  than  two  tliousand  (2,000)."  Sec- 
tion 3,  art.  11.  Const.  Wash.  The  remaining 
portion  of  that  section  refers  solely  to  strik- 
ing territory  from  one  existing  coimty,  and 
adding  it  to  another  existing  county.  The 
words  "established"  and  "formed,"  as  used  in 
this  provision,  seem  clear.  They  were  used 
ndvlsedly,  and  mean  finally  established  or 
finally  formed.  If  the  framers  of  the  Con- 
stitution meant  to  restrict  the  Legislature 
from  passing  an  act  under  which  a  new 
county  might  thereafter  be  established  or 
formed,  they  used  very  inapt  words  to  con- 
vey that  Idea.  In  my  opinion  no  such  Inten- 
tion Is  manifested.  The  expression  quoted 
from  Fnrquharson  v.  Teargln,  that,  "when 
these  facts  are  made  to  appear  to  the  satis- 
faction of  the  legislature,  then  tlie  act  creat- 
ing the  projiosed  new  county  may  be  passed," 
is  not  warranted  by  the  Constitution,  is  dic- 
tum, and,  In  my  opinion,  wrong  If  it  is  in- 
tended to  apply  to  all  cases.  Such  construc- 
tion of  the  Constitution  would  preclude  the 
passage  of  a  general  law  for  the  creation  of 
new  counties  thereafter.  The  Legislature  is 
autliorized  to  create  or  establish  a  new  coun- 
ty either  by  special  act  or  general  law,  and 
the  facts  In  regard  to  population  may  be 
determined  by  the  Legislature,  either  before 
the  passage  of  a  special  act  finally  establish- 
ing the  county,  or  after  the  passage  of  the 
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act,  wliere  the  county  Is  not  finally  establish- 
ed by  the  terms  of  the  act  In  the  latter 
event,  the  facts  mnst  be  determined  by  some 
agent  of  the  Legislature  before  the  county  is 
finally  established.  I  do  not  read  the  ma- 
jority opioion  as  deciding  against  these 
views,  but  the  decision  is  based  solely  upon 
the  conclusion  that  the  agent  to  ascertain  the 
facts  Is  not  definitely  pointed  out.  Tl»e  court 
takes  notice  of  the  fact  that  there  are  three 
judicial  districts  "adjoining  the  judicial  dis- 
trict in  which  said  county  of  Chehalls  is  now 
situated,"  and  therefore  concludes  that  there 
can  be  no  next  nearest  judicial  district  be- 
cause all  three  are  equally  near.  This  would 
probably  follow  if  no  further  provision  had 
been  made.  But  the  act  provides  that  the 
Governor  shall  transmit  the  petition  to  the 
judge  next  nearest  This,  it  seems  to  me, 
gives  the  Governor  power  under  reasonable 
construction  to  determine  which  judge  is  next 
nearest  where  there  are  a  number  of  judges 
in  districts  in  tiieory  equally  near.  When 
the  Governor  designates  one  of  that  num- 
l)er,  his  selection  tmder  such  conditions  must 
be  final.  This  point  In  itself  is  not  of  suf- 
ficient Importance  to  invalidate  the  whole 
act  especially  when  it  is  remembered  that 
courts  will  not  invalidate  a  law  whei-e  by 
reasonable  construction  it  may  be  held  valid. 
I  therefore  dissent 

FULLERTON.  J.    I  concur  in  the  dissent- 
ing opinion  of  Judge  MOUNT. 


CIIRISTEX.SON  v.  R.VGOTO  et  al. 
(Supreme  Court  of  Washington.    Nov.  4.  ItX)".) 
Vendor  and  Purchaser  —  Bona  Fide  Pib- 

CHASERS    —    MoaT<iA(JES    —    ASSIO.MIENT    — 

Satisfaction. 

A  mortgage  on  land  in  controvorsy  wbr  as- 
signed to  K.,  who  did  not  then  record  tlie  as- 
signment, but  later,  without  suiTendering  his 
own  assignment,  procured  tlie  mortgagee  to  ex- 
ecute another  assignment  to  plaintiJF.  to  whom 
K.  delivered  the  note  and  mortgage  for  a  valua- 
ble consideration.  Plaintiff  did  not  record  his 
assignment,  and  thereafter  the  title  having  been 
transferred  to  B.,  who  was  about  to  sell  the 
land  to  defendant  R..  she  dist-overed  the  mort- 
gage of  record  in  the  name  of  tlie  original  mort- 
gagee. K.  exhibited  his  assignment  to  lier.  and 
stated  that  the  mortgage  liad  been  paid,  and  that 
he  would  record  his  assignment  and  satisfy  the 
mortgage  of  record.  R.  i-ecorded  her  deed,  and 
subsequently,  on  the  same  day.  K.  filed  his  as- 
signment tor  record,  and  satisfied  the  mortgage, 
as  lie  was  autliorized  to  do  by  Ballinger's  Ann. 
Codes  &  St.  §  4.'>IV(.  immediately  after  wiiioh 
R.  paid  the  purchase  money  to  her  grantors, 
witiiout  knowledge  of  tlu'  assignment  to  plain- 
tiff, wliicli  was  not  rec-ordi-d  until  more  than 
five  years  therenfter,  when  suit  was  brought  to 
foreclose.  Hrid.  that  R.  was  not  charged  witli 
notice  of  the  assignment  to  plaintiff  because  K. 
did  not  produce  the  note  and  niortaage,  and  that 
R.  was  a  Iwna  fide  purchaser,  against  whom  the 
mortgage  was  unenforceable. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Big. 
vol.  48.  Vendor  aad  Purchaser,  §S  477,  47!t.] 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Alberts<m,  Judge. 


Action  by  11.  ChrlstensoB  against  Mary 
Ragglo  and  others.  From  a  judgment  for 
defendants,  ])lalntiff  appeals.    Affirmed. 

S.  S.  Langlaud,  for  appellant.  Fred  II. 
Peterson  and  II.  C.  Force,  for  respondents. 

CROW,  J.  This  action  was  commeucod  by 
II.  Ohristeusou  against  A.  M.  Hoover,  llatde 
Hoover,  his  wife,  Gervaiu  Mlnaglia.  E.  \. 
MacKay,  Mary  Raggio,  and  Stefauo  Raggio, 
her  husband,  to  foreclose  a  mortgage  on  real 
estate.  The  evidence  shows  that  on  January 
:tl,  1901,  the  defendants  A.  M.  Hoover  and 
wife  executed  and  delivered  to  one  S.  J. 
Teachnor  their  note  for  $300,  secured  by  their 
mortgage  deed  ou  lot  3,  In  block  8.  MacAllis- 
ter's  addition  to  the  city  of  Seattle :  that 
the  mortgage  was  retarded;  that  ou  Febru- 
ary 19,  1001.  S.  J.  Teachnor,  by  written  as- 
signment executed  and  delivered,  transferred 
the  note  and  mortgage  to  the  defendant  E.  A. 
MacKay,  who  did  not  then  record  such  as- 
signment; that  on  February  25,  I'MH,  witii- 
out surrendering  his  own  assignment  Mac- 
Kay procured  the  mortgagee  Teachnor  to  ex- 
ecute another  written  assignment  to  the 
plaintiff  Ohristenson,  which  he,  MacKay,  de- 
livered with  the  note  and  mortgage  to  plain- 
tiff for  a  valuable  coasideration ;  that  plain- 
tiff did  not  then  record  his  assignment;  that 
the  record  title  to  the  property  thereafter 
imssed  by  mesne  conveyances  to  one  Averill 
Beavers,  who  on  0<:tober  1,  1901.  sold  to  the 
defendant  Mary  Raggio;  that  she  employed 
an  attorney  to  examine  the  title;  that  h» 
discovered  tlie  mortgage  lieu  then  standing 
of  record  in  the  name  of  the  original  mort- 
gagee ;  that  the  defendant  Mary  Raggio  and 
Iier  attoraey  were  then  informed  by  the  de- 
fendant MacKay  that  he  held  an  assigumeut 
of  the  mortgage  which  he  exhibited  to  them ; 
that  he  stated  tlie  mortgage  note  had  been 
paid,  and  that  he  would  record  Lis  assign- 
ment and  satisfy  the  mortgage  of  record; 
that  on  October  2,  1901,  at  10:57  o'clock,  a. 
m.,  Mary  Raggio  recorded  her  deed  from 
Averill  Beavers;  that  at  2:41  o'clock  p.  m. 
on  the  same  day  MacKay  filed  his  assignment 
for  record  and  satisfied  the  mortgage ;  that 
immediately  thereafter  JIary  Raggio  paid  the- 
pnrchase  money  to  her  grantor,  Averill  Beav- 
ers ;  that  she  then  had  no  knowledge  of  the- 
plaintiff's  claim,  and  that  the  plaintiff  did 
not  record  his  assignment  until  May  19,  1900, 
Immediately  prior  to  the  commencement  of 
this  action.  The  plaintiff  alleged  that  the 
imrported  assignment  held  by  MacKay  had 
Wen  obtained  by  fraud;  that  MacKay  never 
owned  or  had  possession  of  the  note;  that 
the  pretended  satisfaction  executed  by  him 
was  null  and  void ;  and  that  the  plaintiff 
had  no  knowledge  of  such  satisfaction  until 
about  to  foreclose  his  mortgage.  Hoover 
and  wife  were  not  served.  The  only  de- 
fense was  made  by  the  defendants  Mary  Rag- 
gio and  Stefano  Raggio.  her  husband,  who 
claimed  to  be  bona  fide  purchasers.  The 
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trial  court  fonnd  In  their  favor  and  dis- 
missed the  action.  The  plaintiff  has  ap- 
pealed. 

The  only  question  to  be  considered  Is 
whether  respondents  -were  bona  fide  pur- 
chasers of  the  property,  free  and  clear  of 
appellant's  mortgage  lien.  Appellant  con- 
tends they  were  not,  for  the  reason  that 
at  the  time  they  purchased  the  property  and 
recorded  their  deed  they  had  actual  and 
coustructire  notice  of  the  mortgage  which 
stood  of  record  in  the  name  of  the  original 
mortgagee  without  assignment  or  caucellatlou. 
If  we  correctly  understand  appellant's  posi- 
tion, it  Is  that  as  respondents  recorded  their 
deed  during  the  morning  hours  of  October  2, 
1901,  and  as  the  assignment  to  MacKay  and 
the  satisfaction  executed  by  him  were  not 
recorded  until  the  afternoon  of  the  same  day, 
they  purchased  subject  to  the  mortgage 
Hen.  It  is  undisputed,  however,  that  re- 
spondents, baying  seen  MacKay's  assignment, 
arranged  for  Its  record  and  the  entry  of 
satisfaction  prior  to  the  filing  of  their  deed, 
and  that  they  did  not  pay  any  of  the  pur- 
chase money  to  their  vendor  until  after 
such  record  and  satisfaction.  No  evidence 
was  introduced  tending  to  show  that  the  re- 
spondents had  any  knowledge  of  the  plain- 
tiff or  his  claim.  These  facts  show  re- 
spondents to  have  been  bona  fide  purchasers 
for  value,  and  entitled  to  rely  on  the  record 
of   MacKay's   assignment   and   satisfaction. 

Appellant  further  claims  that  the  assign- 
ment to  MacKay  was  not  sufficient  to  trans- 
fer both  the  note  and  mortgage.  Although 
such  assignment  discloses  one  or  two  slight 
inaccuracies,  we  find  no  merit  in  this  conten- 
tion, but  bold  that  it  was  sufficient  to  trans- 
fer, not  only  the  mortgage,  but  also  the 
note. 

The  appellant  further  contends  that  It 
was  the  duty  of  the  respondents,  when  they 
purchased  the  property,  and  learned  that  the 
mortgage  was  unsatisfied,  to  have  ascertained 
who  was  then  the  owner  and  holder  of  the 
note;  that,  where  a  mortgage  secures  a 
negotiable  promissory  note,  a  mortgagor  or 
subsequent  parties  dealing  with  the  title  are 
chargeable  with  notice  that  such  note  may 
have  been  transferred;  that,  if  they  make 
payment  without  requiring  Its  production, 
they  do  so  at  their  peril,  and  that,  in  case 
the  note  has  been  assigned,  the  payments  so 
made  afford  no  protection  as  against  the 
assignee  and  holder  of  the  note.  The  re- 
spondents Raggio  were  not  making  payment 
of  the  note.  They  were  purchasing  the  prop- 
erty from  Averlll  Beavers  to  whom  tliey 
paid  Its  full  value.  They  were  under  no  ob- 
ligation to  ascertain  who  then  lield  the  note. 
Prior  to  the  enactment  of  section  4.'i<r).  IJai- 
linger's  Ann.  Codes  &  St.,  ond  in  the  absence 
of  any  act  authorizing  or  requiring  the  record 
of  an  assignment  of  a  mortgage,  this  court, 
in  Howard  v.  Shaw,  10  Wash.  151,  38  Pac. 
746,  In  substance  announced  the  doctrine  for 


wbldi  appellant  now  contends.  See,  also, 
BMscher  v.  Woodruff,  25  Wash.  67,  64  Pac. 
923,  87  Am.  St.  Rep.  742.  In  chapter  23  of  the 
Session  Laws,  of  1897,  at  page  23,  the  Los- 
Islature,  however,  enacted  section  4.")6.'5.  Hal- 
Hnger'8  Ann.  Codes  &  St.  Since  then  any 
person  to  whom  a  mortgage  has  been  as- 
signed has  been  authorized,  after  record  of 
his  assignment  in  the  office  of  the  auditor  of 
the  proper  county,  to  acknowledge  satisfac- 
tion and  discbarge  the  mortgage  of  record. 
This  Is  exactly  what  the  defendant  MacKay 
did  under  the  authority  of  his  recorded  as- 
signment, and  the  respondents  having  ascer- 
tained that  his  assignment  had  been  record- 
ed, and  that  he  had  entered  satisfaction,  be- 
fore they  made  any  payment  of  purchase 
money  to  their  vendor,  they  are  now  pro- 
tected against  any  lien  claimed  by  the  ap- 
pellant who  failed  to  record  bis  assignment 
for  a  period  of  more  than  five  years. 
The  Judgment  is  affirmed. 

HADLET,  C.  J.,  and  RUDKIX,  FULLER- 
TON,  and  DUNBAR,  JJ.,  concur.  MOUNT 
and  ROOT,  JJ.,  took  no  part 


STATE  ex  rel.  SMITH  et  al.  v.  SUPERIOR 

COURT  OF  SPOKANE  COUNTY  et  al. 
(Supreme  Court  of  Washington.    Nov.  8,  1007.) 

Cebtiorabi— Scope  of  Remedt  — Isteblocu- 
TOBY  Orders. 

An  order  denying  a  motion  to  dismiss  an 
action  on  stipulation  over  the  objection  of  plain- 
tiff's attorney  was  not  a  final  determination  of 
the  cause,  and  was  therefore  not  reviewable 
by  writ  of  review  under  Ballinget's  Ann.  Co<1es 
&  St.  $  5741,  providing  that  the  wi-it  shall  be 
granted  to  correct  any  erroneous  or  void  pro- 
ceeding, or  proceeding  not  according  to  the 
coarse  of  common  law,  in  which  there  is  no 
appeal,  nor  plain,  speedy,  or  adequate  remedy 
at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  0,  Certiorari,  §  31.] 

Application  for  a  writ  of  review  by  the 
state,  on  the  relation  of  Ellen  M.  Smith  and 
others,  against  the  superior  court  of  Spokane 
county.    Writ  denied. 

P.  C.  Shine,  for  relators.  T,  E.  Langford, 
for  respondent. 

PER  CURI.\M.  This  Is  an  application 
for  a  writ  of  review  directed  to  the  above- 
named  respondents.  It  appears  that  there 
was  pending  In  said  superior  court  an  action 
wherein  Ellen  M.  Smith  was  plaintiff  and 
James  Clayton  Smith  and  Knto  Smith,  his 
wife,  were  defendants;  that  while  such  jic- 
tlon  was  so  ponding  undetermined,  and  lie- 
fore  trial,  a  stipulation  signed  by  both  par- 
ties was  filed  in  said  court,  re<iuesting  that 
."said  action  be  disniissed,  and  a  motion  to 
dismiss  said  action  was  made  by  the  par- 
ties. The  attorney  for  the  plaintiff,  not  hav- 
ing been  consulted  with  reference  to  said 
stipulation  and  motion,  opposed  the  same. 
Prior  to  the  filing  of  said  stipulation  and 
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tlon,  the  defendants'  attorney  had  made  a 
motion  requiring  the  attorney  for  plaintiff 
to  show  his  authority  for  appearing  In  said 
action  as  attorney  for  plaintiff.  This  mat- 
ter came  on  for  hearing  before  the  respond- 
ent Judge  above  named,  who  after  the  hear- 
ing made  a  finding  to  the  effect  that  the 
plaintiff's  said  attorney  was  duiy  authorized 
to  appear  in  her  favor  in  said  a(;tion.  The 
motion  to  dismiss  the  action,  based  upon  the 
stipulation  as  aforesaid,  was  by  said  judge 
denied.  The  writ  is  sought  to  review  tills 
action  of  the  judge  and  court. 

Respondent  apiwars  and  demurs  to  the 
petition,  and  objects  to  the  issuance  of  the 
writ.  It  is  urged  that  the  refusal  of  the 
court  and  judge  to  dismiss  said  action  can- 
not be  reviewed  in  this  lilnd  of  a  proceed- 
ing. The  statute  (section  0741,  BalUuger's 
Ann.  Codes  &  St.)  provides  that  tlie  writ 
shall  be  granted  "to  coiTect  any  erroneous 
or  void  proceeding,  or  a  proceeding  not  ac- 
cording to  the  course  of  tlie  common  law, 
and  there  Is  no  appeal,  nor  in  the  judgment 
of  the  court  any  plain,  speedy  and  adequate 
remedy  at  law."  The  majority  of  the  judges 
are  of  the  opinion  that  the  order  sought  to 
be  reviewed  is  not  a  final  determination  of 
the  cause,  anc  for  that  rt-ason  not  review- 
able in  this  manner. 

The  writ  is  therefore  denied. 


STATE  ex  rcl.  NEWMAN  v.  t,TBBT,  Clerk  of 

Superior  Court. 
(Supreme  Court  of  Washington.    Nov.  5,  1907.. 

1.  Aliens— Xatubalization. 

Const,  art.  4,  §  6,  expressly  conferring 
the  power  of  naturalization  upon  superior  courts, 
is  in  liannonv  with  tlie  United  Stales  statutes, 
authorizing  state  courts  to  naturalize  aliens,  and 
was  not  intended  to  reserve  to  the  state  any 
power  already  in  the  United  States. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   2,   Aliens,  |S   137-130.] 

2.  Same— Fees. 

Const.  Wash.  art.  4,  i  G,  expressly  con- 
fers the  power  of  naturalization  upon  superior 
courts.  Ivaws  I'.KIT.  p.  00,  c.  .">0.  provides  for  £ 
foe  of  .$3  "for  entering  the  final  admission  of 
an  alien  to  citizenship  and  for  a  certified  copy 
thereof  under  seal."'  .Vet  Cong.  June  '2'.}.  190<i, 
c.  3.")02.  :!4  Stat.  <iOO,  8  13  H-'.  S.  Comp.  St. 
Supp.  1007.  p.  4Uii),  provides  that  the  cleik 
of  any  court  for  sucli  services  shall  charge  $2, 
retain  one-half  thereof,  and  account  for  the 
other  to  the  Bureau  of  Immigration  and  Nat- 
uralization. Section  21  (34  Stat.  602  [U.  S. 
Comp.  St.  Supp.  1!H)7,  p.  430])  of  the  act  pro- 
vides that  it  shall  l)e  unlawful  for  t!ie  clerk 
to  charge  any  other  fees  in  naturalization  pro- 
ceedings than  those  spe<:ified  in  the  act.  S  Fed. 
St.  Ann.  an.  1.  8  S,  gives  Congress  the  power 
to  establish  a  uniform  rule  of  naturalization 
throughout  the  United  States.  Relator  was 
admitted  to  citizenship  by  tlie  superior  court. 
Held,  that  the  clerk  on  payment  of  !f2  must 
give  relator  a  certificate  of  naturalization,  since 
the  fees  fixed  by  Congrtss  control  the  naturaliza- 
tion proceedings,  to  the  exclusion  of  state  legis- 
lation. 

Appeal  from  Sujierior  Court,  Pierce  Coun- 
ty; George  T.  Itcid,  Judge. 


Mandamus  by  the  petqile,  on  tbe  relation 
of  William  Rol>ert  Newman,  to  compel  J.  F. 
Libby,  as  cleric  of  the  superior  court,  to  is- 
sue a  certificate  of  naturalization  to  tbe 
relator.  From  the  judgment  for  relator,  de- 
fendant appeals.     Affirmed. 

H.  6.  Rowland,  for  appellant  Lorenzo 
Dow  and  H.  R.  Lea,  for  respondent 

MOUNT,  J.  The  superior  court  of  Pierce 
county  on  August  26,  1907,  made  an  order 
uiKm  proper  proof  admitting  the  resjxmdent 
to  citizenship.  Respondent  thereupon  ten- 
dered to  the  cleric  of  said  court  $2,  and  de- 
manded a  certificate  of  naturalization.  The 
clerk  refused  this  demand  upon  the  ground 
that  the  fee  therefor,  as  provided  by  the 
statute  of  this  state,  is  $3.  Resiwndent 
thereupon  brought  an  action  in  mandamus 
to  require  the  clerk  to  Issue  the  certificate 
as  demanded.  The  clerk  demurred  to  the 
petition,  upon  the  ground  that  it  did  not 
state  facts  sufficient.  This  demurrer  was  de- 
nied, and,  the  clerk  electing  to  stand  upon 
the  demurrer,  a  peremptory  order  was  is- 
sued, from  which  this  appeal  is  prosecuted. 

The  only  question  in  the  case  is  whether 
clerks  of  the  superior  courts  of  this  state 
must  enter  a  final  admission  of  aliens  to  the 
rights  of  cltl.»ensliip,  and  give  a  certified  copy 
thereof  upon  payment  of  a  fee  of  $2,  as  fix- 
ed by  Act  Cong.  June  20,  ]00«.  c.  3592,  34 
Stat  600.  $  13  lU.  S.  Comp.  St.  Supp.  1907,  p. 
426],  or  may  they  demand  $3  as  .specified  by 
the  law  of  this  state?  The  statutes  of  this 
state  provide  for  a  fee  of  $3  "for  entering 
the  final  admission  of  an  alien  to  citizen- 
ship, and  for  a  certified  copy  thereof  under 
seal."  Laws  1007.  p.  !>).  c.  56.  The  laws  of 
the  United  States  provide:  "That  the  clerk 
of  each  and  every  court  exercising  jurisdic- 
tion In  naturnlizatlou  cases  shall  charge,  col- 
lect, and  account  for  the  following  fees  In 
each  proceeding:  •  •  ♦  for  entering  the 
final  order  and  the  Issuance  of  the  certificate 
of  citizenship  thereunder,  if  granted,  |2.  The 
clerk  of  any  court  collecting  such  fees  Is 
hereby  authorized  to  retain  one-half  of  the 
fees  collected  by  him  In  such  naturaliza- 
tion proceeding;  the  remaining  one-half  of 
the  naturalization  fees  in  each  case  col- 
lected by  such  clerks,  respectively,  shall  be 
accounted  for  in  their  quarterly  accounts, 
which  they  are  hereby  required  to  render  the 
Bureau  of  Immigration  and  Naturalization. 
•  •  •"  Section  13,  Act  June  29,  1906, 
establishing  a  Bureau  of  Immigration  and 
Naturalization  (34  Stat.  600.  c.  3592  [U.  S. 
Comp.  St  Supp.  1907,  p.  4261).  Section  21 
of  the  same  act  provides  "that  it  shall  be 
imlnwful  for  any  clerk  of  any  court  or  bis 
authorized  deputy  or  assistant  exercising 
jurisdiction  in  naturalization  proceedings,  to 
demand,  charge,  collect  or  receive  any  other 
or  additional  fees  or  moneys  in  naturaliza- 
tion proceedings,  save  the  fees  and  moneys 
herein  specified;  and  a  violation  of  any  of 
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the  provisions  of  this  section  or  any  part 
thereof  is  hereby  dec-lared  to  be  a  misde- 
meanor," punishable  by  fine  or  imprison- 
ment, or  iKith.  Congress  has  power  under 
the  Constitution  of  the  United  States  to  es- 
tablish a  uniform  rule  of  naturalization 
throughout  the  United  States.  Section  8, 
art  1,  8  Fed.  St  Aim.  Judge  Story,  In  bis 
Commentaries  on  the  Constitution  (roiume 
2,  I  1104),  says:  "It  follows  from  the  very 
nature  of  the  power  ttiat,  to  be  useful,  it 
must  be  exclusive;  for  a  concurrent  power 
In  the  states  would  bring  back  all  the  evils 
and  embarrassments  which  the  uniform  rule 
of  the  Constitution  was  designed  to  remedy. 
And  accordingly,  though  there  was  a  mo- 
mentary hesitation,  when  the  Constitution 
first  went  into  operation,  whether  the  powet 
might  not  still  be  exercised  by  the  states, 
subject  only  to  the  control  of  Congress,  so 
far  as  the  legislation  of  the  latter  extended, 
as  the  supreme  law,  yet  the  power  is  now 
firmly  established  to  be  exclusive.  The  Fed- 
eralist, Indeed,  introduced  this  very  case,  as 
entirely  clear,  to  illustrate  the  doctrine  of 
exclusive  power  by  Implication,  arising  from 
the  repugnancy  of  a  similar  power  in  the 
states.  This  power  must  necessarily  be  ex- 
clusive,' says  the  authors,  'because.  If  each 
state  bad  power  to  prescribe  a  distinct  rule, 
there  could  be  no  uniform  rule.' "  See,  also, 
1  Kent's  Commentaries,  p.  424,  to  the  same 
efTect  It  follows  that  Congress  acted  within 
its  power  when  it  passed  the  act  of  1006, 
which  provides  for  a  uniform  rule  for  tlie 
naturalization  of  aliens  throughout  the 
United  States.  The  provisions  respecting 
fees  are  as  much  a  part  of  the  uniform  rules 
as  other  provisions  of  the  act.  The  question 
whether  Conpress  may  recjulre  state  courts 
to  exercise  federal  jurisdiction  moy  be  a  de- 
batable question,  and  It  may  be  settled  that 
the  federal  government  cannot  impose  bur- 
dens upon  procedure  generally.  But  these 
questions  are  not  before  us  In  this  case,  be- 
cause, when  it  Is  determined  or  conceded  that 
Congress  has  exclusive  authority  to  estab- 
lish uniform  rules  of  naturalization  through- 
out the  United  States  and  has  exercl.sed  that 
power,  such  roles  are  binding  uiion  the  state 
and  state  courts.  To  hold  otherwise  is  to 
deny  Congress  a  power  exprefsiy  given  by 
the  federal  Constitution.  The  Constitution 
of  this  state,  at  section  6,  art.  4,  expressly 
confers  the  power  of  naturalization  upon 
superior  courts.  This  itrovlsiou  was  placed 
In  our  Constitution  in  harmony  with  the 
United  States  statutes  then  in  force,  author- 
izing state  courts  to  naturalize  aliens,  and, 
In  effect,  expressed  the  consent  of  the  state 
to  exercise  that  duty  in  conformity  with 
federal  law.  It  was  not  Intended,  and  has 
never  been  suppo.sed,  to  be  In  conflict  with 
the  federal  Constitution,  or  to  reserve  to 
the  state  a  power  which  was  already  vest- 
ed in  the  United  States. 
We  conclude,  therefore,  that  the  fees  fix- 


ed by  Congress  control  in  naturalization  pro- 
ceedings, to  the  exclusion  of  state  legisla- 
tion upon  that  subject. 

The  judgment  of  the  lower  court  must 
therefore  be  affirmed. 

HADLEY,  C.  J.,  and  CROW,  FULLER- 
TON,  liUDKIN,  DUNBAR,  and  ROOT,  JJ., 
concur. 


ASIA  v.  POOL. 

(Supreme  Court  of  Washington.    Nov.  8,  1907.) 

1.  AppEAii— Trial  De  Novo. 

An  action  to  abate  a  nuisance  and  for  dam- 
ages having  been  tried  without  a  jury  will  on 
appoal  he  triud  de  novo  on  the  record. 

[Ed.  Note. — For  cases  in  point,  see  (Vnt.  Dig. 
vol.  3,  Appeal  and  Error,  11  3026-3632.] 

2.  Nuisance— Sufficiency  of  Evidence  to 

B^ABLIBH. 

Evidence  in  an  action  to  have  a  fish  market 
declared  a  uuiKince,  to  abate  it,  and  for  dam- 
ages, held  to  show  that  as  operated  it  consti- 
tuted a  nuisance  to  plaintiff. 

3.  Sake  — Damages— Sufficiency   of  Evi- 
dence. 

Evidence  in  an  action  for  damages  to  plain- 
tifFs  dry  RoodH  buxiiipsa  from  the  conducting 
of  defendant's  fish  market  in  sucli  manner  as  to 
constitute  a  nuisance  entities  plaintiff  to  some 
damages,  he  testifying  to  the  quality  and  value 
of  his  stock,  to  the  volume  of  business  before 
and  after  the  location  under  him  of  defendant's 
buidnpss,  and  his  evidence  showing  a  large  fall- 
ing off  of  sales  during  the  time  defendant's  mar- 
ket was  there,  and  it  being  beyond  question  that 
some  of  it  wa.s  attributable  to  the  presence  of 
defendant's  business,  though  how  much  of  it 
was  attributable  thereto  cannot,  in  the  very 
nature  of  the  injury,  be  calculated  with  any 
considerable  degree  of  accuracy. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  §  117.] 

Appeal  from  Superior  Court,  Pierce  coun- 
ty; W.  0.  Chapman,  Judge. 

Action  by  S.  B.  Asia  against  Herman  E. 
Pool.  Judgment  for  defendant  Plaintiff  ap- 
peals.   Reversed  and  remanded. 

Dennis  &  Burdick,  for  api>ellant  Camp- 
bell &  Powell,  for  respondent 

ROOT,  J.  This  Is  an  appeal  from  a  judjr- 
ment  of  dismissal  In  an  action  for  daningeif 
brought  by  appellant  against  rosiwndent  on 
account  of  the  latter  maintaining  a  market 
where  all  kinds  of  fresh  and  salt  fish,  oysters, 
clams,  and  crabs  were  kept  in  a  manner  al- 
leged to  have  been  so  offensive  as  to  consti- 
tute a  nuisance.  Appellant  was  operating  a 
mercantile  business  In  a  store  almost  iiii- 
mediately  over  the  rooms  occiiijicd  by  said 
market,  and  was  engaged  in  selling  dry  gonds, 
clothing,  ladles'  furnishing  goods,  and  milli- 
nery, and  was  there  In  business  before  re- 
spondent located  his  business  below.  This 
action  was  Instituted  to  have  the  market  de- 
clared a  nuisance  and  to  abate  the  same,  and 
for  damages.  After  the  commencement  of  the 
action  and  t>efore  trial,  the  res|M>ndent  quit 
the  premises,  and  ren^v^^^i^^  \jii8l^^^|^ 
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■where.  The  trial  was  had  solely  upon  the 
question  of  right  to  and  amount  of  damages. 
There  was  considerable  conflict  In  the  evi- 
dence as  to  the  manner  in  which  the  market 
was  conducted.  Resiwndent  placed  upon  the 
witness  stand  numerous  witnesses,  who  tes- 
tified that  his  business  was  conducted  In  a 
flrst-class  uiauner,  and  the  premises  kept  as 
cleanly  and  free  from  odors  as  could  be  ordi- 
narily done  by  a  person  operating  a  flsh 
market.  Two  or  three  testified  they  thought 
It  was  the  best  kept  market  In  Tacoma. 
Most  of  these  witnesses,  however,  were  per- 
sons who  were  not  at  or  in  the  Immediate 
vicinity  of  the  market  continuously,  but  drop- 
I)ed  in  from  time  to  time  to  make  purchases 
or  for  other  purposes.  The  api>ellant  testified 
that,  on  account  of  the  boiling  of  crabs  and 
the  storing  of  flsh  and  shellfish  and  main- 
taining them  in  an  Improper  manner,  very 
offensive  odors  came  up  through  the  building 
into  his  store,  permeated  his  goods,  and  ma- 
terially Interfered  with  his  trade;  that  on 
accoimt  thereof  the  volume  of  his  business 
fell  off  largely,  although  he  was  unable  to 
state  definitely  the  amount  of  loss  sustained 
on  account  tliereof.  Several  of  the  clerks  In 
his  store  testified  that  this  odor  permeated 
appellant's  store,  and  at  times  was  so  pro- 
nounced and  obnoxious  as  to  make  them  sick ; 
that  customers  spoke  of  it,  and  frequently  left 
the  store  immediately  because  thereof.  Im- 
mediately above  the  store  of  ai)pellant  were 
the  Young  Women's  Christian  Association 
rooms,  the  secretary  of  which  organization 
testified  that  the  odors  from  the  market 
came  up  into  those  rooms  to  such  an  extent 
that  the  atmosphere  was  made  very  disagree- 
able. One  of  the  city's  sanitary  Inspectors 
gave  testimony  as  to  visiting  the  market  up- 
on different  occasions  and  finding  very  offen- 
sive fumes  arising  from  the  water  in  which 
<-rabs  were  or  had  been  txtiiing,  and  from  fish 
or  shellfish  stored  in  an  Inipro,i)er  manner. 
The  owner  of  a  near-by  shoe  store  stated  upon 
the  witness  stand  that  the  smell  was  "awful." 
The  wife  of  a  prominent  Tacoma  citizen  testi- 
fied that  she  visited  appellant's  store  as  a 
customer,  and  that  the  fumes  were  so  of- 
fensive that  she  made  Inquiries  as  to  what 
was  the  matter.  The  positive  testimony  of 
this  inspector,  of  the  Young  Women's  Chris- 
tian Association  secretary,  of  the  shoe  store 
man  and  customers,  and  of  the  clerks  in  the 
store  as  to  the  prevalence  of  tliese  olmoxious 
odors  was  not  disputed,  except  in  the  nega- 
tive manner  as  hereinbefore  stated.  The 
case  was  tried  by  the  judge  of  the  superior 
court  sitting  without  a  jury.  Ills  reasons  for 
dismissing  the  action  are  not  set  forth  in  the 
record;   but  it  is  urged  by  respondent  In  his 


brief  that  the  trial  judge  did  not  believe  the 
evidence  proved  the  market  to  have  been  a 
nuisance,  and  did  not  believe  that  the  evi- 
dence as  to  damages  was  definite  enough  to 
permit  an  award  therefor.  The  case  having 
been  tried  without  a  jury.  It  becomes  neces- 
sary for  us  to  try  it  de  novo  upon  the  record 
brought  here.  From  the  uudif^uted  evidence 
and  from  a  consideration  of  the  testimony 
taken  as  a  whole,  we  cannot  escape  the  con- 
clusion that  this  market  as  operated  by  re- 
spondent constituted  a  nuisance  to  this  ap- 
pellant. 

As  to  the  ascertainment  of  the  amount  of 
damages  occasioned  apjiellant  by  the  main- 
tenance of  the  market  In  the  manner  shown, 
there  must,  from  the  nature  of  the  Injury,  be 
uncertainty  and  difficulty.  Appellant  testified 
as  to  the  quality  and  value  of  the  goods  car- 
ried in  stock  and  as  to  the  volume  of  busi- 
ness done  before  and  after  the  location  of 
the  market,  and  as  to  other  matters  having 
a  bearing  upon  the  amount  of  business  done 
during  the  respective  periods  covered.  His 
evidence  showed  a  large  falling  off  of  sales 
during  the  time  the  market  was  there.  How 
much  of  this  was  due  to  the  presence  of  re- 
spondent's business  cannot  be  determined,  but 
that  some  of  It  was  attributable  thereto  Is 
beyond  question.  It  would  be  practically  Im- 
IMSsible  for  appellant  or  any  one  else  to 
know  or  ascertain  with  anything  like  math- 
ematical nicety  the  amount  of  business 
driven  from  his  store  by  reason  of  these  ob- 
noxious odors.  The  very  nature  of  the  In- 
jury shows  that  the  damage  could  not  be  cal- 
culated with  any  considerable  degree  of  ac- 
curacy; but  that  such  conditions  wrought  a 
substantial  injury  to  the  appellant  could 
not  well  be  doubted ;  and  It  Is  the  law  that 
In  cases  of  this  character  the  Injured  party 
shall  not  be  sent  from  the  court  remediless 
because  the  precise  amount  of  damages  is 
not  ascertainable.  In  such  cases  the  court 
or  jury  Is  called  upon  to  make  such  an  award 
as  under  all  the  circumstances  would  seem 
to  be  equitable  and  just  without  being  excess- 
ive to  the  end  that  substantial  justice  may 
be  approximated,  although  impossible  of  ac- 
curate measurement. 

We  think  that  the  appellant  Is  entitled  to 
a  judgment  against  the  defendant  In  some 
amount. 

The  case  is  reversed  and  remanded  to  the 
superior  court,  with  directions  to  ascei-taln 
the  amount  of  damages.  A  jury  may  l>e  had 
for  this  purpose  If  either  side  demands  the 
same,  and  pays  the  fee  therefor. 

HADLEY.  O.  J.,  and  FULLERTON,  RUD- 
KIN,  DUNBAK,  and  CROW,  JJ.,  concur. 
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WHEELER  T.  HERBERT  et  al.    (S.  F.  4,820.) 

(Supreme  Court  of  California.    Oct.  25,  1907. 
Rehearing  Denied  Nov.  21,  1907.) 

1.  Injunction— Scope  of  Rbmbdt— Statutes 
— Application. 

Cir.  Code,  §  S423,  provides  that  an  in- 
janction  shall  not  be  granted  (subdivision  4)  to 

f)revent  the  execution  of  a  public  statute  by  pub- 
ic officers  for  public  benefit,  and  (subdivision  6) 
to  prevent  the  exercise  of  a  public  or  private 
office  in  «  lawful  manner  by  the  person  m  pos- 
eessioa  Beld,  that  such  provisions  refer  sole- 
ly to  injunctions  against  the  execution  of  valid 
statutes  and  the  exercise  of  offices  having  a  legal 
existence,  and  do  not  prevent  an  injunction  to 
restrain  the  carrying  into  effect  of  St.  1907,  p. 
2C0.  c.  214.  providing  for  a  change  of  the 
boundary  line  between  certain  counties  after  an 
election  to  be  held  by  commissioners,  because  of 
the  alleged  unconstitutionality  of  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  27.  Injunction,  §§  135,  150.] 

2.  Statutes  —  Spkcial  and   Local  Laws  — 

COUNTIE»— BOtrNDABT  LINES. 

Const,  art  11,  {  3,  as  amended  in  1884, 
providing  that  the  Legislature  by  general  and 
uniform  laws  may  provide  for  the  formation  of 
new  colunties,  does  not  prevent  the  passage  of 
local  or  special  acts  changing  county  boundary 
lines:  such  change  not  being  regarded  as  the 
creation  of  a  new  county. 

3.  Same— Municipal  Cobpobations. 

AVhere  a  city  is  only  subject  to  general  laws. 
It  cannot  by  special  laws  be  enlarged  or  dimin- 
ished in  size. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  §  98.] 

4.  Same— CoNSTiTunoKAL  Pbovibiors. 

Const,  art  11,  5  6,  providing  that  munici- 
pal corporations  shall  not  be  created  by  special 
laws,  but  that  the  Legislature  by  general  laws 
shall  provide  for  the  incorporation,  organiza- 
tion, and  classification  of  cities  in  proportion  to 
population,  forbids  the  creation  of  any  part  of  a 
city,  as  well  as  an  entire  city,  by  special  laws. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  44,  Statutes,  |§  98-100.] 

6.  Same— CoNsnTtrrioNAx    Pbo visions— OoH- 

STBUCTTOS. 

Const,  art  11.  S  3,  iprovides  that  the  Legis- 
lature by  general  and  uniform  laws  may  provide 
for  the  formation  of  new  counties,  and  a  sep- 
arate danse  declares  that,  when  a  county  is  en- 
larged or  created  from  territory  of  another  coun- 
ty, it  shall  be  liable  for  a  just  proportion  of  the 
debts  of  such  county.  Held,  that  the  latter 
clause  did  not  widen  the  scope  of  the  first  clausG 
so  ns  to  create  an  implied  prohibition  against 
a  chan^  of  county  boundary  lines  by  special 
act,  which  power  had  been  previously  vested  in 
the  Legislature. 

6.  Same— Elections. 

Const  art.  4,  8  25,  subds.  11,  28,  prohibit 
special  laws  for  conducting  elections  except  on 
the  organization  of  new  counties  or  for  creating 
offices  and  fixing  their  powers  and  duties  in 
counties,  townships,  and  election  or  school  dis- 
tricts. If  eld,  that  the  elections  referred  to  were 
those  held  to  choose  civil  officers  of  the  state 
or  its  local  political  Eubdivisions,  and  that  the 
offices  were  civil  offices  provided  by  law  for  local 
government,  and  did  not  include  an  election  pro- 
vided for  by  St  1007,  p.  260,  c.  214,  for  the 
determination  of  the  question  whether  a  change 
of  a  boundary  line  between  certain  counties 
should  or  should  not  be  made,  and  providing  for 
the  appointment  of  commissioners  to  hold  such 
election. 

7.  Same. 

As  the  Legislature  has  power  by  special 
law  to  change  the  boundaries  of  counties  urect- 
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ly,  or  to  make  the  change  contingent  on  the 
happening  of  a  particular  event,  it  has  power 
to  provide  the  method  by  which  the  event  is  to 
be  determined. 

8.  Counties — Change  ov  Boundabieb  —  Spk- 
oial  Elections — QnALiricATioN  op  Votees. 

Const  art.  2,  S  1,  prescribing  the  qualifica- 
tions of  electors,  referred  only  to  electors  en- 
titled to  vote  at  ordinary  elections,  local  and 
general,  held  In  the  course  of  the  usual  func- 
tions of  civil  government,  and  did  not  prevent 
the  Legislature  from  prescribing  different  quali- 
fications for  electors  entitled  to  vote  on  a  change 
of  boundary  lines  between  two  counties,  author- 
ized by  St  1907,  p.  2C0,  c.  214. 

9.  Counties  --  Boundabies  —  Change  — 
Submission. 

The  Legislature  has  power  to  provide  that 
the  taking  effect  of  a  change  of  boundary  line 
between  two  counties  should  be  submitted  to 
the  vote  of  the  taxpayers,  or  the  heads  of  fami- 
lies in  the  territory,  or  to  any  other  arbitrarily 
selected  body  of  persons. 

10.  (Constitutional  Law  —  Distbibution  op 
Governmental  Powebs  —  Genebal  Law  — 
Applicability  —  Detbbmination  bt  Leois- 
LATUBE— Review. 

Under  Const,  art.  4,  i  25,  subd.  33,  for- 
bidding a  special  law  where  a  general  law  may 
be  made  applicable,  it  is  the  duty  of  the  Legis- 
lature in  the  first  instance  to  determine  wheth- 
er a  general  law  may  be  made  applicable  to  the 
particular  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  |  130.] 

11.  Same. 

St.  1907,  p.  200.  c.  214,  a  special  law  for 
the  change  of  the  boundary  line  between  two 
counties,  was  not  In  violation  of  Const  art  4, 
§  3,3,  forbidding  a  special  law  in  all  cases  where 
a  general  law  can  be  made  applicable,  under  the 
rule  that  courts  will  not  interfere  with  the  judg- 
ment of  the  Legislatnre  on  the  question  whether 
a  general  law  may  be  made  applicable,  unless 
it  clearly  appears  beyond  reasonable  doubt  that 
the  legislative  determination  was  contrary  to 
fact 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §§  130,  131.J 

12.  Same— Special  Pbivileges— UNiFOHMnr. 

St.  1907,  p.  260,  c.  214,  provided  for  a 
change  in  the  boundary  line  between  two  coun- 
ties after  the  affirmative  vote  of  60  per  cent  of 
all  the  electors  of  the  state  who  should  have 
resided  in  the  territory  for  90  days.  Held,  that 
such  act,  in  so  far  as  it  prescribed  the  qualifica- 
tions of  electors  at  such  election,  operated  uni- 
formly as  to  all  citizens  of  the  class  to  which 
it  applied,  and  that  the  act  was  therefore  not 
in  violation  of  Const  art  1,  8  21,  prohibiting 
special  privileges  granted  to  any  citizen  or  class 
of  citizens  not  granted  on  the  same  terms  to  all 
citizens. 

IS,  Same— Classification. 

St  1907,  p.  260,  c.  214,  providing  for  an 

election  for  a  change  of  a  county  boundary  line 
at  which  all  electors  of  the  state  who  had  resid- 
ed in  the  territory  for  90  days  should  be  entitled 
to  vote,  contained  a  proper  classification  of 
voters. 

14.  Same— Deleqation  op  Legislative  Pow- 
ebs—Populab  Vote— Counties— Change  op 
Bodndabies. 

St.  1907,  p.  260,  c  214,  providing  for  a 
change  of  the  boundary  line  between  certain 
counties,  was  not  objectionable  because  it  made 
the  change  dependent  on  the  affirmative  vote 
of  60  per  cent,  of  the  electors  of  the  state  who 
had  resided  in  the  territory  affected  by  the 
change  for  90  days  prior  to  the  election;  the 
Legislature  being  authorized  to  pass  laws  whjch 
should  be  executed  only  in  the  event  a  majority 
of  a  certain  class  should  declare  iniits  ieiMtt^]r> 
uigitized  by  VjOOv  Ic 
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15.  SAjre— Dbxeqatioh  or  Poweb— Election 

Ofticees. 

Const,  art.  11,  t  13,  forbidding  a  dplpsntion 
of  power  to  any  special  commission  to  control, 
gnpervise,  and  interfere  with  county  money  or 
property,  or  to  perform  any  municipal  func- 
tions, did  not  prevent  the  Legif-lature  from  pro- 
viding for  the  appointment  of  a  commission  un- 
der St  1907,  p.  260,  c.  214,  to  conduct  an  elec- 
tion to  determine  whether  the  boundary  line 
between  certain  counties  should  be  changed ;  the 
functions  of  such  commission  beinx  nonmunici- 
pal. 
IC.  Statutes— SUB.TECT. 

St.  1907,  p.  260,  c.  214,  providing  for  a 
change  of  boundary  line  between  certain  coun- 
ties, embraced  but  one  general  subject,  viz.,  the 
change  of  such  boundary  line ;  all  other  provi- 
sions being  mere  matter  of  detail  and  method  of 
procedure  to  accomplish  such  object. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  i  12o.] 

17.  Same— Title. 

St.  1907,  p.  280.  c.  214.  the  subject  of 
which  was  a  change  of  boundary  line  between 
certain  counties,  was  sufliciently  expressed  in 
its  title,  to  wit,  "An  act  to  change,  e.stablish 
and  permanently  locate  the  boundary  lines  of 
the  county  of  Kings  and  a  portion  of  the  south 
boundary  line  of  the  county  of  Fresno,  and  to 

f>rovide  for  the  submission  of  such  change,  estab- 
ishment  and  location  of  such  boundary  lines  to 
the  qualified  electors  of  the  territory  to  be  af- 
fected by  the  change." 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes.  {§  125,  126,  171.] 

18.  Constitutional  Law— Constbuction  in 
Pavob  OS"  Validity — Codnty  Boundabiks— 
Change. 

Const,  art.  4,  §  6,  provides  for  the  division 
of  the  state  into  legislative  districts  according 
to  population,  as  determined  by  the  United 
States  census,  and  declares  that  in  the  forma- 
tion of  such  districts  no  county  or  city  and 
county  shall  be  divided  unless  it  contains  suffi- 
cient population  within  itself  to  form  two  or 
more  districts,  nor  shall  a  part  of  any  county  be 
united  with  any  other  county  in  forming  any 
district.  Held,  that  St.  1907,  p.  260,  c.  214, 
providing  for  a  change  of  the  boundary  line  be- 
tween Kings  and  Fresno  counties,  which  were 
in  different  legislative  districts,  was  not  in  viola- 
tion of  such  section,  as  it  should  be  construed 
as  not  changing  the  boundary  lines  of  such  dis- 
tricts with  reference  to  the  altered  territory,  but 
to  leave  the  changed  territory  in  its  original  dis- 
tricts until  the  succeeding  decennial  apportion- 
ment, nnder  the  rule  that  a  statute  will  not  ba 
declared  unconstitutional  if  there  is  a  reason- 
able mode  of  reconciliation  with  the  Constitution 
possible. 

19.  Constitutional  Law— Constbuction. 

In  construing  the  Constitution,  the  various 
provisions  must  be  harmonized  so  that  some  ef- 
fect may  be  given  to  every  part,  if  it  is  reason- 
ably possible. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  J§  9,  11.] 

20.  States  —  Appobttonment  —  Constitu- 
tional Pbovisions, 

The  power  to  adjust  legislative  districts, 
and  to  form  new  counties  and  change  county 
lines,  is  vested  in  the  Legislature  by  Const,  art. 
4.  §  1,  which  is  a  general  grant  of  legislative 
power;  the  special  provisions  relating  to  such 
powers  in  other  parts  of  the  Constitution  being 
considered  as  limitations  on  the  general  grant. 

21.  Same— Time. 

Under  Const,  art,  4,  8  6,  providing  for  the 
division  of  the  state  into  legislative  districts 
according  to  the  federal  c;'nsus  in  the  year  18S0, 
and  every  10  years  thereafter,  the  power  to 
form  legislative  districts  having  been  exercised 
in   1001,  the   districts  could  not  be  again  ad- 


justed until  1911,  either  directly  or  by  change 
of  county  boundary  lines. 
22.  Counties  —  CnANGK    OF    Boundabies  — 
Election— Time. 

St.  1907,  p.  260,  c.  214,  provided  for  a 
change  of  county  lines  on  the  affirmative  vote  of 
60  per  cent  of  the  electors  in  the  affected  ter- 
ritory at  an  election  held  by  commissioners 
provided  for  within  60  days  after  their  first 
meeting.  Held,  that  the  time  for  such  election 
was  directory  only,  and,  the  commissione;:s  hav- 
ing been  restrained  from  holding  such  election 
until  after  such  time  expired,  they  were  entitled 
to  proceed  to  hold  it  within  GO  days  after  the 
transmission  of  a  remittitur  from  the  Supreme 
Court  in  the  suit  in  which  their  right  was  sus- 
tained. 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County ;   H.  Z.  Austin,  Judge. 

Suit  by  L.  B.  Wheeler  against  3.  W.  Her- 
bert nnd  others.    From  a  decree  in  favor  of 

complainant,   defendants   appeal.     Reversed. 
with  directions  to  dismiss. 

Ilnnnab  &  Miller  and  Cbas.  G.  Lambersou, 
for  appellants.  A.  M.  Drew,  J.  R.  Webb. 
Frank  Short,  and  Ernest  Elette,  for  re- 
spondent 

SHAW,  J.  The  Legislature,  by  the  act  of 
March  14,  1907  (St  1907,  p.  260,  c.  214),  pro- 
vided that  upon  the  happening  of  a  certain 
contingency,  specified  in  the  act,  the  boundaiy 
line  between  the  county  of  Fresno  and  the 
county  of  Kings  should  be  changed.  It  was 
declared  that  thereupon  the  line  of  the  fourth 
standard  parallel,  south,  as  fixed  by  the 
United  States  suney,  should  be  the  line  be- 
tween the  two  counties,  and  that  the  territory 
lying  south  of  that  line,  and  formerly  in- 
cluded in  Fresno  county,  should  thereupon 
nnd  thereafter  be  attached  to  and  be  a  part  of 
Kings  county.  The  event.  ,upon  the  happening 
of  which  this  change  was  to  take  place,  was 
that  at  an  election  to  be  held  for  that  pur- 
pose in  the  territory  to  be  transferred  to 
Kings  county,  at  which  all  electors  of  the 
state  who  should  have  then  resided  In  that 
territory  for  90  days  should  have  the  privi- 
lege of  voting,  60  per  cent  of  the  votes  cast 
should  be  In  favor  of  the  proposed  change. 
The  election  was  to  be  held  under  direction 
of  five  special  commissioners  to  be  appointed 
by  the  Governor.  The  Governor  appointed 
the  defendants  as  commissioners  to  call  and 
hold  the  election  and  certify  the  result  They 
were  proceeding,  under  the  act  to  divide 
the  territory  into  election  precincts  and  to 
call  the  election,  when  the  present  action  was 
begun  to  restrain  them  from  so  doing.  The 
plaintiff  is  a  resident  citizen,  and  taxpayer  In 
tlie  territory  in  question.  He  alleges  that 
he  will  be  injured  in  bis  property  rights  if 
the  act  is  carried  out,  by  being  subjected  to 
increased  taxes  and  by  being  harassed  and 
annoyed  by  conflicting  claims  of  the  public 
officers  of  the  respective  counties,  each  claim- 
ing authority  to  assess  his  property  and  to 
subject  him  to  jury  duty  aud  other  civic 
duties,  and  that  the  law  la  unconstitutional 
and  void.  The  defendants  demurred  to  the 
complaint  on  the  ground  that  the  j 
Digitized  by  ^ 
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did  not  constltnte  a  cause  of  action.  The 
demurrer  was  overruled,  tbe  defendants  re- 
fused to  answer,  and  thereupon  Judgment 
was  entered  enjoining  defendants  from  fur- 
ther proceeding  under  the  act.  Tbe  defend- 
ants appeal  from  the  judgment  In  support 
of  the  appeal  the  appellants  contend,  In  the 
first  place,  that  a  suit  for  injunction  will  not 
lie  to  prevent  tbe  execution  of  tbe  statute, 
and,  secondly,  that  the  act  is  valid.  The  re- 
spondent claims  that  it  is  contrary  to  a  num- 
ber of  tbe  provisions  of  tbe  state  Oonstitu- 
tloa 

1.  Tbe  contention  that  Injunction  Is  not 
the  proper  remedy  is  founded  on  tbe  provi- 
sions of  suhdlrisions  4  and  6  of  section  3423 
of  the  Civil  Code,  which  declare  that  an  in- 
Jnnctlon  cannot  be  granted :  "(4)  To  prevent 
the  execution  of  a  public  statute,  by  tbe 
officers  of  tbe  law  for  the  public  benefit. 
♦  •  •  (6)  To  prevent  tbe  exercise  of  a  pub- 
lic or  private  office  in  a  lawful  manner  by  tbe 
person  in  possession."  The  proposition  begs 
tbe  question.  It  necessarily  assumes  that  tbe 
statute  has  validity  and  creates  public  offices, 
tbe  incumbents  of  which  are  authorised  to 
perform  tbe  acts  complained  of.  Tbe  suit,  on 
the  contrary,  rests  entirely  upon  tbe  theory 
that  the  statute  is  utterly  void,  has  no  force 
or  legal  existence,  and,  consequently,  that  It 
creates  no  offices  and  that  there  is  no  lawfnl 
action  by  them.  If  the  plaintiffs  theory  Is 
correct,  tbere  is  no  public  statute  to  be  exe- 
cnted,  and  no  public  or  private  office  to  be 
exercised,  and  only  a  colorable  but  baseless 
claim  to  that  efTect.  If  be  is  entitled  to  pre- 
vail at  all.  therefore,  the  above  provisions 
have  no  application  to  bis  case.  They  refer 
solely  to  Injunctions  against  the  execution 
of  valid  statntee  and  tbe  exercise  of  offices 
having  a  legal  existence.  A  suit  for  injunc- 
tion in  behalf  of  one  specially  interested,  to 
prevent  tbe  attempted  execution  of  a  void 
statute  and  the  exercise  of  an  office  claimed 
to  have  been  created  thereby,  but  in  fact  and 
in  law  nonexistent,  is  a  proper  remedy  to  ob- 
tain tbe  relief  required.  Llvermore  v.  Waitc, 
102  Cal.  113,  36  Pac.  424,  25  L.  R.  A.  312; 
Conner  v.  Gray  (Miss.)  41  South.  188. 

2.  As  to  tbe  constitutionality  of  tbe  statute, 
the  first  proposition  is  that  it  is  a  special 
and  local  law,  and  that,  under  tbe  provisions 
of  section  3,  art  11,  of  tbe  Constitution,  as 
amended  in  1894,  no  county  can  be  enlarged 
except  In  pursuance  of  a  general  law.  The 
opening  clause  of  tbe  section  declares  that 
"tbe  Legislature,  by  general  and  uniform 
laws,  may  provide  for  the  formation  of  new 
counties."  This  clause  constitutes  tbe  entire 
amendment  of  1894,  which  consisted  of  merely 
adding  this  clause  at  tbe  beginning  of  the 
section  without  changing  tbe  remainder. 
Prior  to  that  time  tbe  Legislature,  under  tbe 
section  as  it  then  existed,  had  full  power  to 
create  a  new  county  at  any  time  by  either  a 
special  or  a  general  law,  provided  it  con- 
tained a  population  of  5,000  inhabitants  and 
tbe  boundary  thereof  was  not  within  five 


miles  of  the  county  seat  of  any  otber  county. 
It  was  a  power  which  bad  been  frequently 
exercised,  and  under  it  the  new  counties  of 
Orange,  Glenn,  Riverside,  Madera,  and  Kings 
were  formed.  St  1889,  p.  123,  c.  110;  St 
1891,  p.  98,  c.  94 ;  St  1893,  pp.  158,  168,  176, 
cc.  142,  143,  150;  People  v.  McFadden,  81 
Cal.  489,  22  Pac.  851, 15  Am.  St  Rep.  06 ;  Los 
Angeles  Co.  v.  Orange  Co.,  97  Cal.  329,  32 
Pac.  316;  People  v.  Glenn  Co.,  100  Cnl.  424, 
35  Pac.  302, 88  Am.  St  Rep.  305;  Tulare  Co.  v. 
Kings  Co.,  117  Cal.  197,  49  Pac.  8;  11  Cyc- 
340.  The  amendment  In  question  was  pro- 
posed by  the  Tjeglslature  of  1893.  It  was  at 
that  ses-slon  that  the  special  laws  were  enact- 
ed creating  the  counties  of  Riverside,  Madera, 
and  Kings.  It  is  commonly  understood  that 
the  annoyance  to  tbe  members,  tbe  time  oc- 
cupied in  tbe  passage  of  these  acts,  and  tbe 
scandalous  reports  arising  therefrom,  were 
the  moving  causes  which  induced  tbe  Legis- 
lature to  propose  the  amendment.  So  far  as 
we  are  advised,  tbe  practice  of  changing 
county  lines  by  special  laws  was  not  con- 
sidered as  among  the  evils  to  be  cured  there- 
by. There  was  therefore  no  necessity,  in 
framing  tbe  amendment,  to  dioose  language 
broad  enough  to  include  tbe  changing  of 
boundaries  as  well  as  the  formation  of  new 
counties  in  tbe  implied  prohibition,  and  there 
is  nothing  in  tbe  conditions  sought  to  be  rem- 
edied which  Justify  ns  In  holding  that  by  tbe 
use  of  the  phrase  "formation  of  new  counties" 
In  tbe  amendment  there  was  an  intention  to 
include  the  changing  of  county  lines.  A 
change  of  the  boundaries  between  two  or 
more  counties,  leaving  all  of  them  existing 
as  corporate  entities  representing  political 
subdivisions  of  tbe  state,  as  before,  with 
their  corporate  organization  unchanged  and 
undisturbed.  Is  in  no  reasonable  sense,  so 
far,  at  least,  as  this  constitutional  provision 
is  concerned,  equivalent  to  the  formation  of 
a  new  county  or  new  counties.  It  does  not 
change,  renew,  or  affect  the  political  or  cor- 
porate organizations  of  the  counties  con- 
cerned, but  merely  enlarges  or  decreases  the 
territorial  area  of  counties  already  existing. 
It  brings  no  new  county  Into  existence,  but 
recognizes  tbe  continuous  existence  of  the  old 
ones.  The  meaning  of  the  word.s  above  quot- 
ed should  not  be  enlarged  beyond  their  nat- 
ural signification.  We  have  no  decision  of 
this  state  on  this  question,  but  the  authori- 
ties of  otber  states  confirm  this  conclusion. 
In  Crawford  Co.  v.  Marlon  Cow,  IC  Ohio,  488, 
the  court  snya :  "The  Identity  of  a  county  does 
not  depend  upon  its  territorial  boundaries, 
but  Its  political  organization.  •  •  •  A 
change  of  boundaries  Is  not  the  erection  of  a 
new  county.  If  Its  political  organizations  con- 
tinues, its  Identity  is  preserved,  its  existence 
dates  from  tbe  act  erecting  it,  and  not  tbe 
act  which  may  change  its  boundary."  In 
Frost  V.  Pfeiffer,  26  Colo.  338,  58  Pac.  147,  it 
Is  declared  that  "creating  a  new  county,  and 
taking  territory  from  one  and  adding  It  to 
another  already  in   existence,   are  entirely 
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distinct  and  separate  acts — accomplish  dHTer- 
ent  objects,  tbe  results  of  which  are  entirely 
dissimilar." 

We  do  not  regard  the  case  of  People  y. 
Ontario,  14S  Cal.  629,  84  Fac.  205,  as  con- 
trary to  this  conclusion.  It  related  to  the 
addition  of  outlying  territory  to  a  city.  The 
opinion  refers  to  the  portion  of  section  6, 
art  It,  of  the  Constitution,  providing  that 
"corporations  for  municipal  purposes  shall 
not  be  created  by  special  laws,  but  the  Legis- 
lature, by  general  laws,  shall  provide  for  the 
incorporation,  organization,  and  classifica- 
tion in  proportion  to  population  of  cities 
and  towns."  This  provision,  it  Is  said,  "in- 
cludes not  only  the  creation  of  new  mnnic- 
Ipal  corporations,  but  also  the  matter  of  add- 
ing new  territory  to  an  existing  corpora- 
tion and  the  exclusion  of  territory  embraced 
in  such  a  corporation  from  further  connec- 
tion therewith."  There  was  no  discussion  of 
the  reasons  why  this  Is  so,  but  we  think 
sufficient  reason  is  apparent  for  distinguish- 
ing that  case  from  this.  An  examination  of 
the  whole  section  shows  that  it  necessarily 
has  the  meaning  ascribed  to  it  in  the  opin- 
ion quoted,  for  it  further  provides  that  all 
cities  "heretofore  or  hereafter  organized 
•  •  •  shaH  be  subject  to  and  controlled 
by  general  laws."  A  city  subject  only  to 
general  laws  cannot,  by  special  laws,  be  en- 
larged or  diminished  in  size,  because,  if  It 
could  be  so  afTected,  it  might  by  that  means 
be  entirely  destroyed  or  dissolved.  Further- 
more, the  provision  that  corporations  for 
municipal  purposes  shall  not  be  created  by 
special  laws  forbids  the  creation  of  any  part 
of  a  city,  as  well  as  an  entire  city,  by  spe- 
cial laws,  and  as  the  addition  of  territory  to 
a  city  is  the  creation  of  a  city,  in  part,  it 
falls  within  the  Inhibition  and  cannot  be  ac- 
complished by  special  acts.  The  addition  of 
territory  to  a  city  erects  that  territory  Into 
a  part  of  a  municipality,  and  to  that  extent 
it  Is  the  Incorporation  and  organization  Into 
a  city  of  that  which  before  did  not  have  that 
character.  It  Is  not  a  mere  transfer  of  ter- 
ritory from  one  political  subdivision  to  an- 
other of  the  same  character,  but  Is  a  com- 
plete change  in  the  political  status  of  the 
new  territory.  It  was  because  of  these  con- 
siderations that  the  general  statement  above 
quoted  was  made.  It  Is  not  so  with  the 
change  of  county  lines.  The  areas  affected 
by  that  process  are  parts  of  counties  before 
the  change.  They  are  not  erected  Into  coun- 
ties at  that  time,  but  merety  transferred 
from  one  county  to  another.  The  several 
counties  of  the  state  embrace  the  entire  area 
thereof,  and  an  adjustment  of  the  bound- 
aries whereby  territory  formerly  in  one 
county  becomes  part  of  another  is  not  the 
formation  or  creation  of  a  new  county  in 
any  sense. 

It  is  claimed  thot  the  last  clause  of  section 
S,  providing  that  If  a  county  Is  "enlarged  or 
created"  from  territory  of  another  county  it 
shall  be  liable  for  a  Just  proportion  of  the 


debts  of  such  comity,  evinces  an  faitention 
to  Include  enlargements  and  changes  of 
boundaries  within  the  provisions  of  the  sec- 
tion. This  clause  is  entirely  Independent  of 
the  preceding  part  of  the  section,  so  far  as 
the  questi<Hi  now  under  discussion  is  concern- 
ed. It  does  not  widen  the  scope  of  the  im- 
plied limitation  contained  in  the  first  clause, 
constituting  the  amendment  of  1894,  so  as 
to  create  an  Implied  prohibition  against  a 
change  of  county  lines  by  special  act.  Sucb 
power  was  vested  In  the  Legislature  before 
the  amendment  of  1894  and  bad  been  fre- 
quently exercised  by  It.  The  amendment 
did  not  change  the  effect  of  the  section  in 
this  respect 

3.  The  claim  that  the  law  conflicts  with 
subdivisions  11,  28,  and  S3  of  section  25  of 
article  4  and  section  1  of  article  2  of  the 
Constitution  is  also  untenable.  These  pro- 
visions were  Included  In  the  Constitution  of 
1879  and  have  been  In  force  ever  since.  Dur- 
ing that  time  several  changes  have  been 
made  in  the  boundaries  of  the  counties  of 
the  state,  bnt  these  provisions  of  the  Con- 
stitution have  never  been  regarded  as  in- 
validating the  acts  making  the  change.  Sub- 
divisions 11  and  28  prohibit  special  laws  for 
conducting  elections,  "except  on  the  organl- 
eatton  of  new  counties,"  or  for  creating  of- 
fices and  fixing  their  powers  and  duties  Id 
counties,  townships,  and  election  or  school 
districts.  The  elections  referred  to  in  tliese 
subdivisions  are  the  ordinary  elections  held 
to  choose  civil  officers  of  the  state  or  of  Its 
local  political  subdivisions.  The  election  au- 
thorized by  this  act  Is  not  of  that  character. 
It  is  merely  a  means  provided  for  the  deter- 
mination of  the  event  npon  which  the  change 
of  boundaries  provided  In  the  act  is,  or  Is 
not  to  be  made.  Certain  persons,  described 
in  the  act  all  of  whom  are  electors  in  the 
affected  territory,  but  who  do  not  Include  all 
of  the  electors  thereof,  are  to  declare  their 
minds  respecting  the  change,  and,  if  a  ma- 
jority favor  it  the  change  is  made;  other- 
wise not  As  the  Legislature  has  power  by 
special  laws  to  change  the  boundaries  direct- 
ly, and  has  also  the  power  to  make  the  change 
contingent  npon  the  happening  of  such  an 
event  It  must  follow  that  It  has  power  to  pro- 
vide the  method  by  which  the  event  is  to  be 
determined.  The  fact  that  the  elections  are 
to  be  conducted  In  the  same  manner  as  ordi- 
nary elections  has  no  bearing  on  the  ques- 
tion. The  Legislature  had  full  power  to 
adopt  that  or  any  other  mode  of  deciding  as 
to  the  event  upon  which  the  law  was  to  be- 
come effective  or  Ineffective.  The  same  rea- 
sons apply  to  the  matter  of  the  creation  of 
offices  and  fixing  their  powers  and  duties. 
The  prohibition  refers  to  the  dvll  offices  to 
be  provided  by  law  for  the  local  government 
and  it  has  no  application  to  such  temporary 
offices  and  officers  as  may  be  necessary  to 
carry  out  the  legislative  scheme  for  a  change 
of  Ixiundarles.  Having  power  to  make  the 
change  by  special  act  in  any  reasouablo 
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mode.  It  must  bare  power  to  provide  In 
tbe  law  for  ail  the  special  agents  necessary 
to  carry  out  the  scheme  adopted  and  to  in- 
vest them  with  the  necessary  power  for  that 
purpose.  For  lllce  reasons  it  is  clear  that 
the  law  does  not  transgress  section  1  of  arti- 
cle 2  by  prescribing  different  qualifications 
for  the  electors  who  are  to  be  allowed  to 
vote  at  the  election  provided  for  than  those 
prescribed  in  that  section.  The  provisions 
of  that  section  refer  to  the  qualification  of 
electors  entitling  them  to  vote  at  the  ordina- 
ry elections,  local  and  general,  held  in  the 
course  of  the  usual  functions  of  civil  govern- 
ment The  Legislature,  if  it  saw  fit,  might 
have  provided  that  the  question  of  the  tak- 
ing effect  of  the  change  should  be  submitted 
to  the  vote  of  the  taxpayers  or  of  the  heads 
of  the  families  in  the  territory,  or  to  any 
other  arbitrarily  selected  body  of  persons, 
and  the  act  would  have  been  valid. 

Subdivision  S3  forbids  a  special  law  in  al) 
cases  where  a  general  law  can  be  made  ap- 
plicable. The  Legislature  must,  in  the  first 
instance,  determine  whether  or  not  a  gen- 
eral law  can  be  made  applicable  in  the  par- 
ticular case.  The  courts  -will  not  interfere 
with  its  Judgment  on  the  subject,  unless  it 
clearly  and  beyond  reasonable  doubt  appears 
that  it  adjudged  contrary  to  the  fact.  Peo- 
ple V.  Mullender,  132  Cal.  221,  64  Pac.  200; 
People  V.  McFadden,  81  Cal.  489,  22  Pac. 
851,  15  Am.  St  Rep.  6C.  It  does  not  so  ap- 
pear. A  change  of  county  lines  under  a  gen- 
eral law  would  require  concurrent  and  con- 
sistent action  by  the  legislative  authority, 
or  by  the  people,  In  at  least  two  counties  or 
In  some  portion  thereof,  or  the  creation  of  a 
commission  or  board,  to  which  might  be  dele- 
gated power  to  entertain  a  proceeding  for 
that  purpose.  The  court  cannot  declare  that 
either  plan  would  be  so  feasible  and  so  con- 
ducive to  the  best  interests  of  the  state  that 
a  general  law  would  be  pi-oper.  Since  the 
adoption  of  the  amendment  of  18M  a  general 
law  has  been  enacted  purporting  to  provide 
for  the  formation  of  new  coimtles.  and  con- 
sequently It  now  appears  that  a  general  law 
can  be  made  applicable  to  that  subject.  The 
Legislature  had,  however,  prior  to  that 
amendment,  frequently  decided  that  a  gen- 
eral law  was  not  applicable  and  had  created 
new  counties  by  special  law.  These  laws 
were  held  not  to  be  contrary  to  this  sub- 
division, and  the  legislative  judgment  that  a 
special  law  was  necessary  was  held  conclu- 
sive upon  the  courts.  It  Is  equally  couclu- 
sive  in  the  matter  of  changing  county  lines. 
People  V.  McFadden,  supra;  Los  Angeles  Co. 
V.  Orange  Co.,  supra;  People  v.  Glenn  Co., 
supra;  Tulare  Co.  v.  Kings  Co.,  supra. 

4.  We  se  no  force  in  the  proposition  that 
the  act  grants  special  privileges  to  electors 
who  have  resided  for  90  days  preceding  the 
election  in  the  territory  to  be  transferred  to 
Kings  county  which  are  not  granted  to  other 
electors  of  that  territory  or  to  other  electors 
of  Fresno  county,  and  that,  for  that  reason, 


It  violates  section  21  of  article  1.  Such  right 
or  privilege  is  not  of  the  class  of  privileges 
referred  to  in  that  section.  Ex  parte  Gerino, 
143  Cal.  415,  77  Pac.  166,  60  L.  R.  A.  249. 
But  if  it  were  conceded  that  such  privilege 
docs  fail  within  the  scope  of  the  section,  the 
law  does  not  violate  its  provisions.  It  for- 
bids the  grant  of  a  privilege  to  any  citizen 
or  class  of  citizens,  unless  it  is  granted,  up- 
on the  same  terms,  to  all  citizens.  A  law 
applying  uniformly  to  all  citizens  of  a  partic- 
ular class  does  not  violate  this  section,  If  the 
class  Is  one  founded  upon  some  natural,  in- 
trinsic, or  constitutional  distinction  differen- 
tiating its  members  from  the  general  body 
from  which  the  class  is  selected.  Pasadena 
V.  Stlmson,  M  Cal.  238,  27  Pac.  604;  Broch  T. 
Colombet,  104  Cal.  351,  88  Pac.  45;  Krause 
V.  Durbrow,  127  Cal.  684,  60  Pac.  438.  The 
citizens  of  the  territory  to  be  transferred  are 
directly  affected  by  the  act,  and  therefore 
have  a  greater  interest  In  the  matter  than 
other  citizens  of  the  same  county.  Those 
who  have  resided  therein  for  90  days  have 
had  longer  experience  and  are.  In  general,  a 
more  permanent  class  than  those  who  have 
been  residents  for  a  shorter  period,  and  they 
are  therefore  better  qualified  to  act  wisely. 
This  class  is  therefore  sufficiently  distin- 
guished from  other  citizens  of  the  state  or 
county,  and  their  selection  as  a  class  to 
whose  judgment  the  change  should  be  sub- 
mitted is  fully  justified.  That  it  is  com- 
petent for  the  Legislature  to  pass  a  law 
which  shall  be  executed  only  in  the  event 
that  a  majority  of  a  certain  class  of  persons 
shall  declare  In  favor  of  it  is  a  principle  too 
well  settled  to  require  discussion.  People  v. 
McFadden,  81  Cal.  489,  22  Pac.  861,  15  Am. 
St  Rep.  66;  Blanding  v.  Burr,  13  Cal.  337; 
Hobart  V.  Board,  17  Cal.  31;  People  v.  Nally, 
49  Cal.  481;  Robinson  v.  BIdweU,  22  Cal. 
379. 

5.  It  is  scarcely  necessary  to  discuss  sec- 
tion 13,  article  11,  forbidding  the  delegation 
of  power  to  any  special  commission  to  con- 
trol, supervise,  or  Interfere  with  county  mon- 
ey or  property,  or  to  perform  any  municipal 
functions.  In  each  of  the  special  acts  here- 
tofore passed  creating  new  counties  some  spe- 
cial commission  of  the  character  here  provid- 
ed has  been  constituted  to  carry  out  the 
purposes  of  the  act,  and  such  commissions 
have  been  upheld  as  legal  and  valid  bodies. 
The  commission  provided  in  this  act  does  not 
control,  supervise,  or  Interfere  with  county 
money  or  property,  but  merely  provides  for 
the  holding  and  certification  of  an  election 
upon  the  result  of  which  the  execution  of  the 
act  shall  depend.  They  are  but  the  instru- 
ments whereby  the  event  upon  which  the 
law  depends  is  to  be  ascertained.  Their 
functions  are  not  municipal  in  character. 
People  V.  Ontario,  148  Cal.  631,  84  Pac.  205. 

6.  The  act  embraces  but  one  general  sub- 
ject, namely,  the  change  of  the  boundary  line 
between  Kings  county  and  Fresno  county. 
All  else  is  but  matter  of  detail  and  method  of 
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procedure  provided  for  the  accomplishment 
of  the  object  Intended.  The  title  sufficiently 
expresses  the  subject 

7.  The  last  proposition  which  we  deem  it 
necessary  to  discuss,  and  the  one  which  pre- 
seuts  the  greatest  difficulty,  is  that  the  act 
Tlolates  certain  parts  of  section  6  of  article 
4  of  the  Constitution,  relating  to  senatorial 
and  assembly  districts.  The  material  parts 
of  this  section  are  as  follows:  "For  the  pur- 
pose of  choosing  members  of  the  Legislature, 
the  state  shall  be  divided  Into  forty  senatorial 
and  eighty  assembly  districts,  as  nearly  equal 
In  population  as  may  be,  and  composed  of 
contiguous  territory,  to  be  called  senatorial 
and  assembly  districts.  •  •  •  In  the  for- 
mation of  such  districts,  no  county,  or  city 
and  county,  shall  be  divided,  unless  it  contain 
sufficient  population  within  Itself  to  form 
two  or  more  districts ;  nor  shall  a  part  of  any 
county,  or  of  any  city  and  county,  be  united 
with  any  other  county,  or  city  and  county.  In 
formine  any  district.  The  census  taken  un- 
der the  direction  of  the  Congress  of  the  Unit- 
ed States,  in  the  year  one  thousand  eight 
hundred  and  eighty,  and  every  ten  years 
thereafter,  shall  be  the  basis  of  fixing  and 
adjusting  the  legislative  districts;  and  the 
Legislature  sliall,  at  its  first  session  after  each 
census,  adjust  such  districts  and  reapportion 
the  representation  so  as  to  preserve  them  as 
nearly  equal  In  population  as  may  be."  In 
pursuance  of  this  section,  the  Lieglslature, 
in  1991,  divided  the  state  into  legislative  dis- 
tricts. The  county  of  Fresno  was  thereby 
constituted  the  Twenty-Sixth  senatorial  dis- 
trict. Kings  county  was  declared  to  be  the 
Sixty-Second  assembly  district,  and  the  terri- 
tory now  attempted  to  be  transferred  from 
Fresno  county  to  Kings  county,  together  with 
other  parts  of  Fresno  county  adjacent  there- 
to, were  declared  to  constitute  the  Sixtieth 
assembly  district  St  1901,  pp.  537.  543,  c. 
164.  Thus  It  appears  that,  if  the  proposed 
change  of  boundaries  takes  place,  either  of 
several  things  may  ensue,  all  of  which,  it  Is 
claimed,  are,  In  effect  prohibited  by  this  sec- 
tion of  the  Constitution:  All  that  part  of 
Fresno  county  proposed  to  be  made  a  part 
of  Kings  county  will  become  a  part  of  the 
Sixty-Second  assembly  district  and  also  a  part 
of  the  Thirty-Second  senatorial  district  to 
which  Kings  county  belongs,  or.  In  the  other 
alternative,  a  part  of  Kings  county  will  be 
united  with  Fresno  county  In  forming  the 
Twenty-Sixth  senatorial  district  and  with  a 
part  of  Fresno  county  in  forming  the  Sixtieth 
assembly  district  In  the  first  alternative, 
there  will  be  a  reapportionment  of  legislative 
districts  at  a  time  when,  as  It  Is  claimed,  the 
Legislature  is  without  power  to  act  In  that 
behalf.  In  the  second  alternative,  a  part  of 
Fresno  county  will  be  united  with  a  part  of 
Kings  county  to  form  the  Sixtieth  assembly 
district  and  the  Twenty-Sixth  senatorial  dis- 
trict, which  Is  contrary  to  the  express  prohibi- 
tion of  the  section  quoted,  if  that  prohibition 
Is  applicable  to  a  change  of  county  lines  dur- 


ing the  period  between  one  anrartlonment  and 

the  succeeding  one. 

We  think  the  true  rule  dednclble  from  rea- 
son and  authority  Is  that  the  legislative  dis- 
tricts are  not  changed  by  the  change  in  county 
lines,  but  that  they  will  remain,  as  fixed  by 
the  general  apportionment  act  of  1901,  until 
they  are  again  fixed  by  the  succeeding  act  lu 
1911,  and  that  the  prohibition  against  unit- 
ing parts  of  different  counties  In  forming  any 
district  limits  the  power  of  the  Legislature  In 
framing  the  general  law  for  the  decennial  ap- 
portionment but  does  not  affect  its  power. 
Included  in  the  general  grant  of  legislative 
power  contained  in  section  1  of  article  4, 
to  alter  county  boundaries  from  time  to  time 
as  it  may  deem  best.  As  a  good  statement 
of  the  principles  to  be  observed  in  the  con- 
sideration of  a  question  of  this  character,  we 
quote  the  following  from  State  v.  Stevens, 
112  Wis.  170,  88  N.  W.  49:  "The  rule  of  all 
courts  is  that  a  statute  will  be  declared  un- 
constitutional only  when  it  Is  shown  beyond 
reasonable  doubt  that  It  conflicts  with  the 
fundamental  law.  It  Is  equally  true  that  the 
courts  will  seek  every  reasonable  mode  of 
reconciliation  of  the  statute  with  the  Consti- 
tution, and  it  is  only  when  reconciliation  has 
been  found  impossible  that  it  will  be  declar- 
ed void."  To  the  same  effect  see  Ex  parte 
Spencer,  149  Cal.  390,  86  Pac.  896 ;  Deyoe  v. 
Superior  Court  140  Cal.  490,  74  Pac.  28,  98 
Am.  St  Rep.  73;  Cohen  v.  Wright  22  Cal. 
308;  People  v.  Westchester  Co.,  147  N.  T.  1. 
41  N.  E.  503,  30  L.  R.  A.  74.  Another  rule 
to  be  observed  in  construing  the  Constitution 
Itself  Is  that  its  various  provisions  are  to  be 
harmonized  so  that  some  effect  may  be  given 
to  every  part,  if  It  Is  reasonably  possible. 
Marye  v.  Hart  70  Cal.  293, 18  Pac.  32o ;  Cohen 
V.  Wright  22  Cal.  314;  French  v.  Tesche- 
maker,  24  Cal.  539. 

The  creation  of  a  new  county  would  have  a 
like  effect  upon  tbe  legislative  districts  con- 
cerned  as  a  change  of  boundaries,  and  if  the 
provisions  of  section  C,  art  4,  have  any  effect 
at  all  upon  the  power  of  the  Legislature  to 
change  county  boundaries,  they  have  the 
same  effect  upon  the  power  to  create  new 
counties,  even  by  a  general  law  under  the 
present  amendment  The  power  to  adjust 
the  legislative  districts  and  the  power  to 
form  new  counties  and  change  county  lines 
are  all  vested  in  tbe  Ijegislature  by  the  gen- 
eral grant  of  legislative  power.  Article  4, 
i  1.  The  special  provisions  relating  to  these 
powers,  found  in  other  parts  of  the  Constitu- 
tion, must  therefore  be  considered  as  limita- 
tions upon  the  general  grant  The  amend- 
ment of  1S04.  aforesaid,  relating  to  the  for- 
mation of  new  counties,  though  couched  In 
the  language  of  a  grant  is  in  fact  a  limita- 
tion, for,  prior  to  its  adoption,  the  Legislature 
had  full  power  over  the  subject  and  could 
act  by  special  law.  Tbe  provisions  of  section 
6,  art  4,  being  construed  as  limitations,  and 
being  mandatory  and  prohibitory.  It  follows 
from  their  terms,  and  from  the  application 
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of  the  maxim,  "Ezpresslo  unlus  est  excluslo 
alteriuB,"  that  the  legislative  power  to  form 
le^slatlTe  districts  can  be  exercised  bnt  once 
dnrlng  the  period  between  one  United  States 
census  and  the  succeeding  one,  and  that,  hav- 
ing been  thus  exercised  in  1901,  the  districts 
cannot  be  again  adjusted  until  the  session  of 
1911.  The  general  rule  In  regard  to  constitu- 
tional limitations  of  this  character  Is  that 
that  which  cannot  be  done  directly  cannot  be 
done  by  indirection.  This  Is  a  case  to  which 
the  rule  should  be  applied,  since  great  abuses 
might  follow  a  too  frequent  exercise  of  the 
power.  The  consequence  is  that.  If  a  change 
of  county  lines,  or  the  formation  of  a  new 
county,  must  have  the  effect  of  making  a  cor- 
responding change  of  legislative  districts, 
the  Legislature  would  be  without  power  to 
make  a  change  of  either  character,  except  at 
the  time  of  the  decennial  adjustment  of  legis- 
lative districts.  If  this  be  so,  it  would  prac- 
tically destroy  the  power  to  form  new  coun- 
ties, or  change  county  lines,  either  by  general 
or  special  laws.  If  attempted  by  either  mode, 
the  change  could  not  take  effect  except  at  the 
moment  the  succeeding  legislative  district 
act  became  a  law,  and  then  only  in  the  event 
that  the  new  districts  corresponded  to  the 
Impending  change  in  the  counties  or  county 
boundaries.  But,  as  these  changes  would  not 
be  In  force  when  the  apportionment  act  was 
in  process  of  passage,  and  as  one  Legislature 
cannot  bind  a  succeeding  one,  and  still  less 
can  an  inchoate  proceeding  to  form  a  new 
county  bind  the  Legislature,  the  district  bill 
might  not  be  made  to  conform  to  the  changes 
proposed  in  the  counties,  and  thus  It  would 
be  In  the  jwwer  of  the  Legislature,  in  passing 
the  legislative  district  law,  to  render  nugatory 
the  previous  special  law  changing  boundaries 
and  previous  proceedings  under  general  laws 
attempting  to  form  new  counties.  A  con- 
struction leading  to  such  absurd  results  and 
to  such  extraordinary  difficulties  In  the  exer- 
cise of  one  of  the  ordinary  legislative  powers 
should  not  be  adopted  unless  absolutely  nec- 
essary. The  terms  of  section  6  do  not  make 
It  necessary.  The  limitations  therein  con- 
tained were  Intended  to  constitute  limitations 
solely  upon  the  power  to  form  legislative  dis- 
tricts and  apply  only  to  the  very  act  by  which 
the  power  is  to  be  exercised.  It  is  "In  the 
formation  of  such  districts"  and  "in  forming 
any  district"  that  counties  may  not  be  divid- 
ed nor  parts  of  two  counties  united.  Neither 
the  making  of  new  counties,  nor  the  change 
of  county  lines,  Is  the  subject  of  these  limita- 
tions, and  they  are  not  directly  forbidden 
thereby.  Their  purpose  Is  solely  to  prescribe 
the  manner  in  which  the  legislative  districts 
are  to  be  formed.  The  mandate  is  that  "the 
state"  shall  be  divided  Into  legislative  dis- 
tricts, not  that  the  several  counties  shall  be  so 
divided.  The  division  is  not  to  be  made  by 
counties,  but  according  to  population,  and 
county  lines  are  used  only  for  convenience 
and  to  promote  harmonious  action  by  the 
TOtOTB.    The  reasonable  conclusion  is  tiiat  a 


change  in  county  lines,  or  the  formation  of 
new  counties,  does  not  affect  the  legislative 
districts,  but  leaves  them  to  be  changed  at 
the  next  decennial  adjustment,  and  that  the 
division  Into  districts  has  no  effect  upon  any 
change,  or  proposed  change,  in  the  counties  or 
in  their  boundaries.  The  result  Is  that,  when 
a  new  county  Is  formed,  or  a  change  made 
In  the  boundaries,  there  must  be,  temporarily, 
a  part  of  two  counties  embraced  In  one  legis- 
lative district  This  Is  a  necessary  conse- 
quence of  the  fact  that  the  power  to  make 
new  counties  and  change  boundaries  is  given 
without  limitation  in  that  respect,  and  by  the 
same  Instrument  which  contains  the  limita- 
tion upon  the  power  to  form  legislative  dis- 
tricts. It  Is  plain  that  It  could  not  have  been 
the  Intention,  by  the  limitation  upon  the 
method  of  forming  legislative  districts,  to  de- 
stroy or  prevent  the  exercise  of  the  power  to 
change  boundary  lines  or  form  new  counties. 
The  only  escape  from  the  dilemma  Is  to  hold 
that  the  provision  as  to  legislative  districts 
is,  temporarily,  and  as  to  the  districts  affect- 
ed, In  abeyance  because  of  the  exercise  of 
another  power  of  equal  Importance  and  poten- 
cy. See  People  v.  Pendegast,  96  Cal.  294,  31 
Pac.  103.  If  the  change  Is  made  as  the  act 
provides,  the  old  senatorial  and  assembly  dis- 
tricts will  remain  with  the  same  boundaries 
as  before.  After  the  change,  the  officers  of 
Kings  county  concerned  in  the  elections  there- 
in will  be  required  to  perform  the  necessary 
duties  for  the  election  of  members  of  the  Leg- 
islature, and  to  make  their  ballots,  certificates, 
and  returns  correspond  with  the  new  condi- 
tions. There  may  be  some  difficulty  encoun- 
tered in  doing  this,  but  they  do  not  appear 
to  be  insuperable.  If  they  should  prove  so, 
the  fault  will  lie  with  the  Leglslatare  which 
made  the  change  In  boundaries  without  pro- 
viding the  necessary  modifications  in  the 
manner  of  conducting  and  returning  the  elec- 
tions In  those  districts  so  as  to  preserve  the 
right  of  its  citizens  to  participate  therein. 
But  we  do  not  anticipate  such  difficulty.  The 
parts  of  the  election  law  which  may  prove 
Inconsistent  with  the  rights  of  a  citizen 
must  give  way,  and  Its  substantial  provisions 
for  the  holding  and  return  of  the  election 
must  be  followed. 

The  weight  of  authority  In  other  states  Is 
In  favor  of  these  conclusions.  In  State  ex 
rel.  Evans  v.  Dudley,  1  Ohio  St  446,  where 
the  constitutional  provisions  were  similar, 
the  court  said:  "The  truth  Is,  the  power  to 
make  new  counties  and  change  county  lines 
has  always  existed  under  both  Constitutions ; 
under  that  now  In  force,  It  Is  true,  subject  to 
very  Important  safeguards.  Its  exercise  un- 
der either,  since  the  apportionment  made  by 
the  convention,  might  work  the  inconvenience 
of  dividing  a  county  Into  different  senatorial 
districts,  but  could  not  in  any  manner  de- 
prive the  inhabitants  of  their  right  of  repre- 
sentation and  suffrage  in  electing  the  mem- 
bers of  that  body,  or  work  any  change  In  the 
boundaries  of  the  districts.    This  Incouveu- 
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lence  should  constitute  a  very  strong  argument 
against  the  exercise  of  the  power,  unless  in 
case  ot  strong  necessity,  but  cannot  In  the 
least  detract  from  the  power  Itself."  The  act 
here  In  question  does  not  purport  to  make  any 
change  In  the  legislative  districts.  In  Michi- 
gan the  constitutional  provisions  were  simi- 
lar to  ours.  A  law  changing  county  bounda- 
ries was  held  void  in  People  v.  Hollhan,  23 
Mich.  116,  chiefly  because  the  act  was  constru- 
ed to  have  the  effect  of  changing  the  bounda- 
ries of  the  districts  to  conform  to  the  new 
county  lines,  and  that,  as  that  was  forbidden 
by  the  Constitution,  the  whole  law  fell  with 
it.  Subsequently,  in  Bay  Co.  v.  Bullock,  61 
Mich.  544,  16  N.  W.  896,  In  considering  an- 
other law  creating  a  new  county  out  of  a 
part  of  a  legislative  district,  but  silent  as  to 
any  change  in  the  boundaries  of  the  district, 
the  law  was  declared  valid,  but  the  legisla- 
tive district,  it  was  said,  remained  unchang- 
ed, and  the  constitutional  objection  was  there- 
by obviated.  People  v.  Hollhan  was  virtual- 
ly overruled.  In  Massachusetts,  at  one  time, 
the  towns  were  given  the  right  to  a  maximum 
number  ot  representatives  in  the  Legislature, 
and  could,  at  the  town  meeting,  choose  wheth- 
er to  be  represented  or  not  and  fix  the  num- 
ber of  representatives,  within  the  maximum, 
to  be  elected.  It  was  said  that  by  the  Con- 
stitution this  representation  was  a  right  per- 
taining to  the  town  as  a  political  body  or  cor- 
poration, to  be  exercised  by  Its  inhabitants  In 
town  meeting,  and  that  a  law  attempting  to 
abolish  the  town  of  Charlestown  and  to  an- 
nex its  territory  to  Boston,  without  providing 
any  means  by  which  It  could  exercise  this 
right,  was  Invalid,  because  it  deprived  the  In- 
habitants of  their  privilege  of  selecting  repre- 
sentatives as  a  town.  Warren  v.  Mayor,  68 
Mass.  84, 101.  Afterward,  the  mode  of  appor- 
tioning representation  In  the  Legislature  was 
changed  to  the  district  method,  with  restric- 
tions similar  to  ours.  Charlestown  was  then 
annexed  to  Boston;  the  act  being  silent  as  to 
legislative  districts.  It  was  held  that  the  dis- 
tricts remained  unaffected;  that  the  right  to 
representation  under  the  new  plan  did  not 
pertain  to  the  town,  as  such,  but  to  the  dis- 
trict; and  that  the  Legislature  had  power  to 
abolish  the  town  and  make  it  a  part  of  the 
city  of  Boston,  provided  the  districts  were  not 
changed  by  the  act.  Stone  v.  Charlestown. 
114  Mass.  226.  The  following  cases,  decided 
upon  constitutional  provisions  such  as  we 
have  on  the  subject,  hold  that  a  change  of 
boundaries,  or  the  formation  of  new  counties, 
at  a  time  when  the  legislative  districts  can- 
not be  changed.  Is  valid  for  ail  other  purpos- 
es, but  that  the  legislative  districts  are  unaf- 
fected thereby,  and  remain  the  same  until  the 
nextgeneral  apportionment,  and  have  the  right 
to  their  representation  In  the  Legislature  the 
aame  as  before  the  changes  were  made :  State 
Stevens,  112  Wis.  170,  88  N.  W.  48;  Bay  Co.  v. 
Bullock,  supra;  Smith  v.  Saginaw,  81  Mich. 
123,  45  N.  W.  964;  Stone  v.  Charleston,  supra; 
Wade  v.  Richmond,  18  Grat.  (Va.)  608;  Com- 


missioners V.  Ballard,  69  N.  C.  18;  People  v. 
Westchester  Co.,  147  N.  X.  1,  41  N.  E.  563,  30 
L.  R.  A.  74;  Opinion  of  Justices,  60  Mass. 
578.  Particular  attention  is  directed  to  the 
able  discussion  of  the  subject  in  State  v. 
Stevens,  supra.  In  the  New  Tork  case,  it 
Is  true,  the  section  of  the  Constitution,  as  to 
assembly  districts,  provided  that:  "Kothlng 
In  this  section  shall  prevent  the  division  at 
any  time  of  counties  and  towns  and  the  erec- 
tion of  new  towns  and  counties  by  the  Legisla* 
ture" — a  provision  which,  so  far  as  assembly 
districts  were  concerned,  allowed  a  change  of 
county  lines,  notwithstanding  the  other  pro- 
visions to  the  effect  that  no  such  district 
should  be  composed  of  parts  of  two  counties. 
This  provision  was  evidently  inserted  to 
evade  the  force  of  the  decision  in  Lanning  v. 
Cari)enter,  20  N.  T.  447,  holding  such  changes 
Invalid  because  of  the  constitutional  inhibi- 
tion. Some  weight  seems  to  have  been  given 
to  this  exception  In  the  discussion  In  People 
V.  Westchester,  supra.  But  no  such  provision 
was  contained  In  the  sections  relating  to  sen- 
atorial and  Judicial  districts,  and  these  sec- 
tions also  contain  limitations  which  would 
have  made  the  law  void  If  the  effect  here 
contended  for  by  the  respondent  had  been 
given  to  them.  Nevertheless,  the  law  was 
held  valid,  and  the  legislative  and  judicial 
districts  were  held  to  remain  unaffected  by 
the  change  in  the  county  line.  The  decision 
practically  overrules  Lanning  v.  Carpenter, 
which  is  the  case  on  which  the  respondent 
here  places  his  chief  reliance. 

We  are  of  the  opinion  that  the  act  Is  valid, 
and  that  the  court  should  not  have  enjoined 
the  execution  of  It  by  the  persons  appointed 
for  that  purpose.  It  Is  proper  to  add  that  we 
regard  the  provision  in  the  act  requiring  the 
commissioners  to  order  and  hold  the  contem- 
plated election  within  60  days  after  their  first 
meeting  as  directory  only,  and  that,  as  they 
were  prevented  from  so  doing  by  the  Injunc- 
tion in  this  case,  it  will  be  lawful  for  them  to 
proceed  to  perform  that  duty  within  60  days 
after  the  going  down  of  the  remittitur  herein. 

The  judgment  is  reversed,  with  directions 
to  the  court  below  to  dismiss  the  action. 

We  concur:  BEATTY,  C,  J.;  ANGEL- 
LOTTI,  J.;  SLOSS,  J.;  McFARLAND,  J.; 
LORIGAN,  J.;   IIENSHAW,  J. 


«  Cal.  App.  424 
JOHNSON  V.  HELBING.    (Civ.  377.) 

(Court   of   Appeal,    First   District,    California. 
Sept  13,  1907.) 

1.  Mastbb  and  Servant— Injtibies  to  Tmso 
Person— Independent  Contbactob. 

Plaintiff,  while  walking  along  a  street  in 
front  of  a  building  wliich  defcndaint  was  erect- 
ing, was  struck  by  a  stone  negligently  left  in  an 
Insecure  position  by  servants  of  a  stone  com- 
pany, which  was  doing  the  stonework  under  a 
contract,  providing  that  the  same  should  be  done 
according  to  plans  and  speciQcations,  reserving 
to  defendant  or  his  agent  only  the  right  to 
oversee  the  work  to  determine  whether  it  did 
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ooBform  to  the  contract.    Beld,  that  the  stone  I 
company   was    an    independent   contractor,   for  | 
the  negligence  of  whose  servants  defendant  was 
not  responsible,   notwithstanding  such   reserra- 
tion. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
VOL  34,  Master  and  Servant,  §§  1211-1258.) 

2.  Same. 

The  fact  that  defendant  was  himself  a 
bnildpr,  and  was  doing  the  woodwork  on  the 
building,  was  immaterial,  and  did  not  affect  the 
independence  of  the  contractor  for  the  stone- 
work. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {§  1241-1258.] 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Xbomas  F.  Graham, 
Jndge. 

Action  by  Lee  Jobnaon,  by  bis  guardian  ad 
HtMU,  against  William  Helblng.  From  a 
judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant 
appeals.    Reversed. 

J.  S.  Held,  for  appellant.  Thomas  B.  Cur- 
ran  and  Francis  Dimn,  for  respondent 


HALL,  X  Plaintiff  recovered  a  Judgment 
for  damages  for  personal  injuries,  against  de- 
fendant, who  in  due  time  appealed  from  the 
judgment  and  the  order  of  the  court  deny- 
ing his  motion  for  a  new  trial. 

Appellant  urges  that  the  evidence  did  not 
show  any  negligence  on  the  part  of  the  de- 
fendant, but  that,  on  the  contrary,  the  evi- 
dence introduced  proved  that  the  worl^  that 
the  plaintiff  claimed  was  responsible  for  his 
injuries  was  done  by  an  independent  con- 
tractor, to  wit,  by  the  McPhee  Stone  Company 
and  Its  servants,  and  not  by  the  defendant 
or  by  any  of  hie  servants. 

Plaintiff  Introduced  evidence  to  the  effect 
that,  while  he  was  standing  near  the  outer 
edge  of  the  sldewallt  on  the  south  side  of 
Bush  street  in  front  of  a  building  then  In 
process  of  erection,  a  stone  fell  from  the 
face  of  the  wail,  and  strll^ing  him  broke  his 
1^  The  accidHit  occurred  upon  a  Sunday 
succeeding  a  holiday,  and  upon  neither  day 
was  any  worlc  done  upon  the  building.  The 
stone  that  fell  was  a  building  stone  about 
20  inches  long,  10  inches  wide^  and  6  Inches 
tUck.  The  evidence  showed  that  the  front 
wail,  from  which  the  stone  fell,  was  at  the 
time  of  the  accident  about  9  feet  in  height 
One  witness  testified  that  on  the  day  pre- 
ceding the  accident,  while  passing  In  front 
of  the  building  in  question,  he  noticed  the 
edge  of  a  stone  stlckhtg  out.  Plaintiff  then 
proved  by  defendant :  That  be  was  the  own- 
er of  the  land  upon  which  the  building  in 
question  (which  was  called  the  "Edgemere") 
was  being  constructed  at  the  time  plaintiff 
was  Injured.  "That  he  let  out  the  work  of 
excavating  and  grading  the  lot  to  another 
for  a  fixed  sxun  of  money.  That  he  had  al- 
so let  a  contract  to  one  F.  C.  C.  Anderson  for 
the  performance  of  all  brickwork  on  the 
building  for  a  fixed  sum  of  money.  That  he 
had  also  entered  into  an  oral  agreement  witli 


the  McPhee  Stone  Company,  whereby  It 
agreed  to  fnmlsh  all  the  materials  and  labor 
necessary  to  do  all  the  stonework  in  and 
about  the  building  for  $800.  That  all  of  said 
contracts  required  the  parties  who  entered 
into  them  with  the  defendant  to  furnish  all 
the  materials  necessary  and  to  do  all  of  the 
work  in  accordance  with  the  plans  and  speci- 
fications which  had  been  prepared  for  the 
erection  of  the  building  by  the  defendant 
That  all  of  the  work  required  to  be  done  by 
said  contracts  was  done  by  said  persons  and 
only  pursuant  to  and  in  accordance  with  such 
contracts.  That  he  himself  was  a  contractor 
and  builder  by  occupation.  That  he  employ- 
ed men  to  do,  and  they  did,  the  woodwork 
and  Interior  finishing  of  the  building.  That 
at  the  time  of  the  accident  some  of  the  wood- 
work had  already  been  done— that  is  to  say, 
the  first  floor  joists  had  already  been  laid — 
but  none  of  the  defendant's  workmen  were 
then  employed  in  or  about  the  front  of  the 
building,  and  none  of  bis  materials  or  ap- 
pliances were  there  located  or  in  any  wise 
connected.  That  the  outer  walls  of  the  build- 
ing were  constructed  of  brick.  That  the  front 
wall,  to  the  height  of  one  story,  was  to  be 
faced  with  rough  hewn  stone.  That  the 
stones  of  the  facing  were  anchored  to  the 
brick  behind,  and,  for  this  reason,  the  brick 
and  stone  portions  were  built  simultaneously 
and  carried  up  together.  •  •  •  That  ho 
was  present  at  the  building  every  day.  That 
be  watched  the  progress  of  all  the  work,  and 
saw  that  it  was  done  according  to  his  plans 
and  speciflcatlons  and  contract.  That  he  did 
not  direct  the  McPhee  Stone  Company's  work- 
men in  their  work,  and  did  not  Interfere 
with  them  in  any  way,  and  there  had  been 
no  occasion  to  Interfere  with  them,  because 
all  their  work  was  done  in  a  first-class  work- 
manlike manner  and  according  to  contract" 
The  only  suggestion  of  negligence  in  the 
case  upon  the  part  of  any  one  connected  with 
the  building  Is  that  some  one  of  the  stone 
masons  left  the  stone  that  fell  in  an  insecure 
position.  From  the  uncontradicted  evidence 
above  set  forth  introduced  by  plaintiff,  we 
think  that  the  McPhee  Stone  Company  was 
an  independent  contractor,  for  whose  negli- 
gence defendant  the  owner  of  the  building, 
was  not  responsible.  Under  a  very  similar 
state  of  facts,  it  was  held,  in  Oreen  v.  Soule, 
145  Cal.  96,  78  Pac.  3S7,  that  as  a  matter  of 
law  a  subcontractor,  who  had  contracted  to 
furnish  the  materials  and  perform  ail  the 
labor  for  plastering  the  building  in  accord- 
ance with  the  plans  and  specifications  pre- 
pared therefor  for  a  specified  sum  of  money, 
was  an  independent  contractor,  for  whose 
negligoiee  the  original  contractor  was  not 
responsible.  In  Green  v.  Soule,  the  defend- 
ant Soule  was  the  contractor  with  the  owner 
for  all  the  work  save  the  plumbing,  and  sub- 
let the  plastering  to  a  plasterer.  In  the  case 
at  bar  defendant  is  the  owner,  and  was  him- 
self doing  the  woodwork,  but  let  the  stone< 
work,  to  a  company  engaged  In  that  kind  of 
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woik.  In  both  eases  the  work  was  to  be 
done  for  a  flzed  sum  and  according  to  plans 
and  specifications  that  had  been  prepared  and 
that  were  not  introduced  in  evidence.  "An 
Independent  contractor  is  one  who,  in  ren- 
dering services,  exercises  an  Independent 
employment  or  occupation,  and  represents 
his  employer  only  as  to  the  results  of  his 
work,  and  not  as  to  the  nteans  whereby 
it  Is  to  be  accomplished.  The  chief  con- 
sideration which  determines  one  to  be  an  in- 
dependent contractor  is  the  fact  that  the 
employer  has  no  right  of  control  as  to  the 
mode  of  doing  the  work  contracted  for.  The 
fact  that  the  work  is  to  be  done  under  the 
supervision  of  an  architect,  or  that  the  em- 
ployer has  the  right  to  make  alterations,  de- 
viations, additions,  and  omissions  from  the 
contract  does  not  change  the  relation  from 
that  of  an  Independent  contractor  to  that  of 
a  mere  servant"  Qreen  v.  Soule,  supra.  Un- 
der the  evidence  in  this  case,  defendant,  as 
owner,  had  no  control  over  the  manner  of 
doing  the  stonework,  except,  of  course,  to 
see  that  It  compiled  with  plans  and  specifica- 
tions. "A  reservation  by  the  employer  of  the 
right,  by  himself  or  bis  agent,  to  supervise 
the  work  for  the  purpose  merely  of  determin- 
ing whether  It  is  done  In  conformity  to  the 
contract,  does  not  affect  the  Independence  of 
the  relation.  16  Am.  &  Eng.  Ency.  of  Law, 
188;  Frassi  v.  McDonald,  122  Cal.  402,  55 
Pac.  139.  The  fact  that  defendant  was  him- 
self a  builder  and  doing  the  woodwork  on  his 
building  does  not  affect  the  independence  of 
the  contractor  for  the  stonework. 

In  Richmond  v.  Sitterding,  101  Va.  854, 
43  S.  E.  562,  65  L.  R.  A.  445,  99  Am.  St  Rep. 
879,  defendant  a  contractor  and  builder,  was 
erecting  for  himself  four  buildings  on  a  lot 
owned  by  him,  and  let  a  contract  to  a  firm 
of  brick  masons  for  the  brickwork.  It  was 
held  that  the  brick  masons  were  Independent 
contractors,  for  whose  negligence  the  owner 
was  not  liable. 

If  it  be  conceded  that  the  evidence  in  the 
case  shows  negligence  on  the  part  of  the 
stone  masons,  which  caused  the  Injury  to 
plaintiff,  the  evidence  falls  to  show  that  such 
stone  masons  were  servants  or  employes  of 
defendant  for  the  reason  that  the  stonework 
had  been  let  to  the  McPhee  Stone  Company 
as  independent  contractors.  For  their  negli- 
gence defendant  was  not  responsible.  Loutli- 
an  V.  Hewes,  138  Cal.  116,  70  Pac.  1065; 
Bennett  v.  Truebody,  66  Cal.  509,  6  Pac.  329, 
56  Am.  St  Rep.  117;  Stewart  v.  Cal.  Imp. 
Co.,  131  Cal.  125,  63  Pac.  177,  724,  52  L.  R. 
A.  205;  Oreen  v.  Soule,  supra. 

For  the  reasons  above  stated  the  motion 
for  a  nonsuit  should  have  been  granted,  and 
the  evidence  Is  not  sufficient  to  support  the 
verdict 

The  order  and  judgment  are  reversed. 

Wc  concur;  COOPER,  P.  J.;  KERRI- 
GAN, 3. 


SOaL  App.41* 
MORRIS  et  nx.  r.  BBKINS  VAN  &  STOR- 
AGE CO.    (Civ.  306.) 

(Court   of    Appeal,    First    District    Caiifomia. 
Sept  16,  1907.) 

1.  Tbial— FinDINO»— MiSPBiBion. 

A  complaint  alleged  that  defendant  receiv- 
ed plaintiff's  goods  on  April  1&  1906,  and  agreed 
to  transport  them  from  San  Francisco  to  Oak- 
land. The  court  found  that  the  time  agreed  on 
for  the  delivery  of  the  goods  was  April  16, 
"1907."  The  complaint  for  loss  of  the  goods 
wag  filed  July  25,  1906,  and  Judgment  was  ren- 
dered therefor  on  April  9,  1907.  Held,  In  the 
absence  of  any  claim  that  the  action  was  pre- 
maturely brought  or  anytliing  in  the  record  to 
support  the  finding  that  the  property  was  not  to 
be  delivered  until  April,  1907,  the  date  would 
be  regarded  as  a  clerical  misprision. 

2,  SaUB— IMKATEBIAI,  FinDIKOS. 

Where,  in  an  action  against  a  carrier  for 
loss  of  goods,  the  court  found  that  defendant 
so  negligently  conducted  itself  that  the  goods 
were  destroyed  by  fire  April  19,  1906,  and  salt 
was  brought  and  judgment  recovered  April  9, 
1907,  a  finding  that  it  was  agreed  that  the  goods 
should  be  delivered  by  the  carrier  Aptu  16, 
"1907,"  was  fanmaterial. 
8.  Same— Form— Blanks. 

Where  a  finding  of  the  value  of  goods  sued 
for  recited  that  such  value  at  the  time  of  de- 
livery to  defendant  "was  the  sum  of  $———," 
such  finding  could  only  be  construed  to  mean 
that  the  goods  had  no  value. 
4,  Same— PiNDiHGS— Judgment. 

Where,  in  a  suit  for  the  loss  of  goods,  the 
court  found  that  all  the  allegations  of  the  com- 
plaint were  true,  one  of  which  was  that  the 
value  of  the  goods  was  $1,000,  such  finding  was 
sufiBcient  to  support  a  judgment  for  $786.45, 
though  the  court  otherwise  found  that  the  value 
of  the  goods  at  the  time  they  were  delivered  to 
defendant  was  the  sum  of  $— . 

Appeal  from  Superior  Court  Alameda 
County ;  John  Eilswortli,  Judge. 

Action  by  H.  C.  Morris  and  his  wife  against 
the  Beklns  Van  &  Storage  Company.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

E^win  li.  Forster,  for  appellant  Gibson 
&  WoUner,  for  respondents. 

KERRIGAN,  J.  This  Is  an  action  brought 
to  recover  the  value  of  certain  personal  prop- 
erty alleged  to  have  been  lost  by  reason  of 
the  negligence  of  the  defendant  as  a  com- 
mon carrier.  After  a  trial  by  the  conrt  sit- 
ting without  a  Jury,  a  Judgment  was  entwed 
in  favor  of  plaintiffs.  This  appeal  is  from 
the  Judgment  npon  the  Judgment  roll  alone. 

1.  The  complaint  shows  that  the  appellant 
received  tl»e  goods  In  question  April  16,  i906, 
and  agreed  to  transport  them  from  San  F1:an- 
dsco  to  Oakland.  The  trial  court  found  that 
the  time  agreed  upon  for  the  delivery  of  the 
goods  was  April  16,  1907.  The  caose  was 
tried  March  30,  1907,  17  days  prior  to  the 
date  upon  which  It  Is  found  that  appellant 
waci  to  deliver  the  goods.  Appellant  contends 
that,  according  to  this  finding,  it  was  not  in 
default  either  at  the  commencement  of  the  ac- 
tion or  at  th«»  time  of  the  trial,  and  that  con- 
sequently  the  Judgment  against  it  is  unau- 
thorized.   The  complaint  was  filed  July  26, 
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1906,  the  cause  was  tried  XoTember  20,  lfl06, 
and  judgment  was  entered  April  9,  1007. 
There  is  no  claim  that  the  action  was  preuia- 
tnrcly  broiight,  nor  Is  there  auj'thinc;  In  the 
record  which  supjwrts  the  findltig  that  the 
property  was  to  be  delivered  In  April,  1907. 
On  the  contrary,  an  allegation  of  the  answer 
shows  that  delivery  of  the  projierty  wa.n  to 
be  made  April  17  or  18,  1906,  and  the  find- 
ing immediately  following  the  one  In  ques- 
tion, referring  to  the  date  of  April  10,  1907, 
speaks  of  it  as  "the  said  10th  day  of  April, 
1906."  We  think  the  finding  In  question  was 
Intended  to  read  April  16,  1900.  It  Is  ap- 
parent that  the  figures  "1907"  are  a  clerical 
misprision.  Again,  the  court  found  that  ap- 
pellant did  not  deliver  the  said  personal  prop- 
erty to  respondents  according  to  its  agree- 
ment, but  that  appellant  "so  negligently  con- 
ducted and  misbehaved  in  regard  to  the  same 
In  its  calling  ba  a  carrier"  that  the  said  per- 
sonal property  was  wholly  destroyed  by  flrc 
April  10,  1900.  This  finding  renders  the  one 
in  question  immaterial.  Assuming  that  the 
property  was  to  remain  in  the  po.ssession  of 
the  appellant  until  April  16,  1907,  neverthe- 
less, immediately  upon  Its  loss  through  the 
negligence  of  appellant,  respondents  had  a 
right  of  action  against  appellant  for  dam- 
ages for  its  value. 

2.  The  court  also  found  "that  the  value  of 
said  personal  property  at  the  time  of  its  de- 
livery to  defendant  was  the  sum  of  $ ." 

Appellant  contends  that  this  is  a  finding  that 
the  property  was  of  no'  value,  and  that  the 
conclusion  of  the  court  that  the  plaintiffs 
were  entitled  to  Judgment  "for  the  sum  of 
$786.45  damages,  the  value  of  sai<l  personal 
property,"  has  no  support  In  the  findings.  So 
far  as  this  particular  finding  is  concerned,  the 
criticism  is  well  founded ;  but  the  (•ourt  flse- 
wba!«  found  that  all  the  allegations  of  the 
complaint  were  true,  and  in  the  coini)laint 
there  Is  an  allegation  that  the  value  of  the 
property  is  $1,000. 

It  is  unnecessary  to  discuss  the  only  other 
point  made  in  the  briefs,  for  the  reason  that 
it  is  disposed  of  by  the  iMsition  we  hare  tak- 
en on  the  first  point  discussed  in  this  opinion. 

The  judgment  Is  affirmed. 

We  concur:    COOPER,  P.  J.;  HALL,  J. 


STEVE  V.  BONNERS  FERRY  LLTMBER  CO. 

(Sapreme  Court  of  Idaho.     May  9.  1907.     On 
Rehearing,  Nov.  16,  1907.) 

1.  Appeal — Record — Scope  and  Contests — 
Pboceedi:vq8  oy  Motion  for  New  Triai.. 
Under  the  provisions  of  sections  4443  and 
4820  of  the  Revised  Statutes  of  ISST,  notice  of 
intention  to  move  for  a  new  trial  is  not  made 
a  part  of  the  record  on  appeal  from  the  order 
granting  or  denying  the  motion,  and  it  is  not 
necessary  that  such  notioe  be  incorporated  in  the 
statement,  nnless  the  adverse  party  objects  to 
its  sufficiency  for  some  reason,  and  has  bis  ob- 
jection settled  and  incorporated  in  a  bill  of  ex- 
ceptions or  statement. 


2.  Samk. 

Orders  extending  time  for  the  preparation 
of  the  statement  or  bill  of  exceptions  are  not  a 
necessary  part  of  the  record  on  appeal,  and  it  is 
not  nocrssary  tliat  they  he  included  in  the  state- 
ment on  motion  for  a  new  trial. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voi.  a,  Appeal  and  KiTor,  {  2321.] 

3.  Same  —  PRESusrPTioNS  —  Ordes   Gbantisq 
on  Rkfi'sino  New  Tbial. 

Wliere  a  trial  court  has  passed  upon  a.  mo- 
tion for  a  new  trial,  it  will  he  presumed,  in 
the  absence  of  a  showing  to  the  contrary,  that 
a  proper  notice  of  intention  to  make  such  mo- 
tion iind  been  filed  and  .served,  and  that  a  motion 
for  a  new  trial  was  properly  made  and  present- 
ed to  the  court  or  judge  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3774.] 

4.  Same  — Dismissal  — Detects  Relating  to 
Record. 

Under  the  provisions  of  eectious  4443, 
4S20.  and  4821  of  the  Revised  Statutes  of  1887, 
it  is  es-sential  that  one  who  appeals  from  an  or- 
der granting  or  denying  a  motion  for  a  new 
triai  should  furnish  the  appellate  court  with  a 
proper  certificate  identifying  the  papers,  records 
files,  and  other  matter  presented  to  and  used  by 
the  trial  judge  upon  the  hearing  and  considera- 
tion of  such  motion,  and,  upon  failure  on  the 
part  of  the  appellant  to  furnish  such  certificate, 
his  api)eal  from  the  order  granting  or  refusing 
the  motion  will  be  dismissed. 

On  Rehearing. 

5.  Same— Rui.es  of  Decision— Peeviocs  De- 
cisions IN  Same  Case. 

Where  questions  are  presented  and  distinct- 
ly passed  upon  on  a  former  appeal,  such  decision 
becomes  the  low  of  the  case. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  H  4358-4368.] 

6.  Same  —  Record  —  Bill   of    Exceptions  — 

Substitutes. 

Under  the  provisions  of  section  4818,  Rev. 
St.  1887.  a  statement  on  motion  for  a  new  trial 
may  be  used  as  a  bill  of  exceptions  on  an  appeal 
from  the  judgment,  upon  such  questions  as  are 
autliorized  to  be  heard  upon  sucii  appeal,  re- 
gardless ot  whether  tlie  statement  was  used  on  a 
motion  for  a  new  trial  or  not. 

7.  Same. 

When  a  statement  on  motion  for  a  new 
trial  has  been  duly  settled,  it  is  presumed  to 
sliow  exactly  what  occurred  at  the  trial,  in- 
cluding the  exceptions  reserved  to  the  rulings 
of  the  court  upon  (questions  of  law,  and  as  to 
those  matters  it  is,  m  substance,  the  same  as  a 
bill  of  exceptions. 

8.  Same. 

All  errors  properly  saved  and  assigned  in 
a  statement  of  the  case,  not  used  on  motion  for 
a  new  trial,  may  be  reviewed  upon  appeal  from 
the  judgment,  although  it  be  taken  more  than 
GO  days  after  the  rendition  of  sm-h  judgment. 

9.  WiTNE.ssBs — Credibility — Financial  In- 
terest in  Spit. 

It  is  not  error  to  permit  a  witness  to  testif  v 
as  to  his  financial  interest  in  the  result  of  the 
suit.  Such  evidence  goes  to  the  credibility  of 
the  witness. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {§  1177-1184,  1192-H99.1 

10.  Master  and  Servant— Actions  for  In- 
juries—Evidence—Admissibility. 

The  fact  that  the  defendant  corporation 
was  insured  by  a  casualty  company,  protecting 
it  against  damages  resulting  from  personal  in- 
juries to  its  employes,  was  immaterial,  and  in 
this  class  of  cases  should  not  be  admitted  in  evi- 
dence, as  such  evidence  only  serves  to  prejudice 
the  jury. 

(Syllabus  by  the  Court.)  ,      r\r\t^ir> 
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Appeal  from  District  Court,  Kootenai  Coun- 
ty; Ralph  T.  Morgan,  Judge. 

Action  by  Albert  Steve  against  the  Bonners 
Ferry  Lumber  Company  for  personal  injuries. 
From  a  judgment  for  plaintlO,  and  an  order 
denying  a  new  trial,  and  an  order  denying  a 
motion  for  judgment  non  obstante  veredicto, 
defendant  appeals,  and  plaintiff  moves  to 
strike  certain  portions  of  transcript  and  to 
dismiss  the  appeals  taken  from  such  orders. 
Motion  to  dismiss  granted,  and  judgment  af- 
firmed. 

John  X'.  Gray  and  E.  C.  Macdonald,  for  ap- 
pellant   Kdwin  McBee,  for  respondent 

AILSIIIE,  C.  J.  The  respondent  has  moved 
to  strike  from  the  transcript  in  this  case 
the  statement  on  motion  for  a  new  trial,  the 
notice  of  Intention  to  move  for  a  new  trial, 
motion  for  judgment  non  obstante  veredicto, 
and  two  oi-ders  extending  time  for  the  prep- 
aration of  the  statement,  and  also  moves  for 
a  dismissal  of  the  appeal  taken  from  the 
order  denying  a  motion  for  a  new  trial,  and 
from  the  order  denying  a  motion  for  Judg- 
ment non  obstante  veredicto.  These  motions 
are  based  on  several  grounds  which  we  will 
consider  in  tlielr  order. 

It  is  well  enough  to  note,  In  the  first 
place,  that  counsel  for  appellant  admit  that 
the  notice  of  intention  to  move  for  a  new 
trial  and  the  two  orders  extending  time  for 
l)reparatiou  and  service  of  statement  on  mo- 
tion for  a  new  trial  and  the  motion  for 
jiidgiiient  non  obstante  veredicto  are  not 
properly  included  In  the  transcript,  and 
shonld  be  stricken  therefrom.  The  notice 
of  Intention  to  move  for  a  new  trial  was 
not  Incorporated  In  the  statement,  and  for 
that  reason  it  has  not  been  proi)erly  Included 
In  the  transcript.  Counsel  for  respondent 
contends  that  the  record  on  appeal  must  show 
that  notice  of  Intention  to  move  for  a  new 
trial  was  given,  and  that  the  same  should  be 
incorporated  In  the  statement  on  motion  for 
a  new  trial,  and  that  the  absence  of  the  same 
from  the  statement  Is  fatal  to  the  appeal 
from  the  order  denying  the  motion.  In  sup- 
Itort  of  this  contention,  respondent  cites  Kay- 
mond  V.  Thexton,  7  Mont.  299,  17  Pac,  208; 
(Jum  V.  Murray,  6  Mont  10,  9  Pac,  447; 
Morse  v.  Boyde,  11  Mont  247,  28  Pac.  2G0; 
Ilarrlgan  v.  Lynch,  21  Mont  30,  52  Pac.  642. 
.Ml  of  these  cases  are  from  Montana.  In 
Carr,  Ryder  &  Adams  Co.  v.  Clos-oer,  27  Mont 
94,  CO  Pac.  561,  the  Montana  court  consider- 
ed these  earlier  cases  and  Indicated  a  very 
strong  desire  to  depart  from  the  earlier  hold- 
ing of  the  court  In  King  v.  Pony  Gold  Min. 
Co.,  28  Mont  74,  72  Pac.  309,  they  accordingly 
overruled  the  former  decision  and  followed 
the  doctrine  aunoimced  by  the  California 
court  in  Pico  v.  Cohn,  78  Cal.  .'J87,  20  Pac. 
706.  The  Supreme  Court  of  California  In  the 
latter  case  considered  this  question  under  a 
statute  exactly  the  same  as  ours,  and  held 
that  "the  notice  of  Intention  to  move  for  a 
new  trial  is  not  a  necessary  part  of  the  rec- 


ord on  appeal,  and  need  not  be  embodied  In 
the  statement  or  presented  on  apiR-al  in  any 
form,  unless  the  resijoudeut  Insists  that  it 
was  insuOicient"  The  doctrine  of  that  case 
seems  to  have  been  uniformly  followed  by 
the  California  court  ever  since  its  enuncia- 
tion. Kahn  v.  Wilson,  120  CaL  643,  03  Pac 
24 ;  Schneider  v.  Market  St  Ry.  Co.,  134  CaL 
482,  ce  Pac,  734;  4  Notes,  CaL  Reps.  482; 
See,  also,  Ettieu  v.  Drum,  35  Mont  81,  88 
Pac.  050.  Under  the  provisions  of  our  stat- 
ute (sections  4443  and  4820,  Rev.  St),  the  no- 
tice of  intention  to  move  for  a  new  trial  is 
not  made  a  part  of  the  record  on  appeal,  and 
we  conclude  that  it  has  served  Its  purpose 
when  the  motion  for  a  new  trial  has  been 
passed  ujpon,  and  there  Is  no  further  use  of 
its  being  made  a  part  of  the  record  unless 
the  adverse  party  objects  to  its  sutficlency. 
If  no  notice  of  intention  has  been  given  at  all, 
or  if  for  any  reason  it  is  insufficient,  it  Is  the 
duty  of  the  respondent  to  make  that  objec- 
tion cither  upon  settlement  of  the  statement 
or  upon  the  hearing  of  the  motion  for  a  new 
trial,  and  have  his  objection  noted  and  in- 
corporated in  a  statement  or  bill  of  excep- 
tions. If  he  falls  to  do  so,  the  court  on  ap- 
peal will  presume  that  the  notice  was  given. 
The  fact  that  the  trial  court  who  beard  the 
motion  has  entertained  a  motion  for  a  new 
trial,  and  considered  and  passe<l  vpoa  the 
same,  implies  that  the  proper  notice  of  Inten- 
tion to  make  such  motion  bad  been  served 
and  filed. 

For  the  same  reasons  given  above.  It  is 
unnecessary  to  incoriwrate  in  the  statement 
orders  made  by  the  trial  Judge  extending  tlie 
time  for  preparation  of  statement  and  service 
thereof.  If  the  adverse  party  contends  that 
no  order  has  been  made,  or  that  the  time 
granted  has  expired,  or  for  any  other  reason 
the  statement  has  been  presented  too  late,  he 
should  make  that  objection  either  at  the 
time  of  the  settlement  of  the  statement,  or,  if 
he  was  not  present  at  such  time,  then  at  the 
time  of  hearing  on  the  motion  for  a  new 
trial,  and,  If  he  is  overruled  by  the  court,  he 
should  have  the  same  noted  and  settled  In 
the  statement  or  a  bill  of  exceptions,  so  that 
he  may  present  it  on  ap|)eal.  Hegard  v.  Cal. 
Ins.  Co.,  72  Cal.  535,  14  Pac.  350.  Respondent 
also  complains  tiecause  the  statement  was  not 
filed  for  some  five  months  after  the  expira- 
tion of  the  time  allowed  for  the  preparation 
and  service  thereof.  It  will  be  observed  from 
section  4441,  Rev.  St  1S87,  that  the  statute 
does  not  contemplate  the  filing  of  a  statement 
or  a  bill  of  exceptions  until  after  it  is  settled, 
when  it  shall  thoreuiwn  be  filed  with  the 
clerk.  The  statement  In  this  case  ai>i)ear8  to 
have  been  filed  the  same  day  It  was  settled 
and  signed  by  the  juihie. 

It  Is  next  contended  that  no  written  mo- 
tion was  ever  made  for  a  new  trial  in  this 
case.  It  is  evident  from  the  record  In  the 
case  that  a  motion  for  a  new  trial  was 
heard  by  the  trial  court  and  passed  upon. 
He  certifies  in  bis  order  that  the  case  came 
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on  for  liearlug  on  the  17th  day  of  December 
*'on  the  motioQ  of  the  defenduut  for  a  new 
trial,"  and,  after  other  recitals  therein,  the 
c-ourt  concludes  with  his  order  denying  the 
motion.  This  Is  all  tbe  eridence  necessary  to 
be  presented  to  this  court  in  order  to  show 
that  a  motion  for  a  new  trial  has  been  made 
lu  the  lower  court. 

Counsel  for  respondent  places  great  reliance 
on  bis  contention  that  tbe  statement  should 
be  btricken  from  tbe  transcript,  and  that  the 
appeal  from  the  order  denying  a  motion  for  a 
new  trial  should  be  dismissed,  for  the  reason 
that  the  record  contains  no  certificate  from 
the  judge  or  cleric  showing  what,  if  any, 
irnpers.  affidavits,  documents,  or  files  were 
used  or  considered  by  him  in  passing  upon  the 
motion.  The  order  made  by  the  judge  in 
denying  the  motion  recites  that  the  cause 
«ame  on  for  bearing  on  the  17tb  day  of  De- 
cember, "on  the  motion  of  the  defendant  for 
a  new  trial  and  for  Judgment  non  obstante 
A'eredlcto  herein.  E.  C.  Macdonald,  E.sq.,  at- 
torney for  tbe  defendant,  apiwared  in  support 
of  the  motion,  and  Kdwiu  McBee.  attorney 
for  plaintin,  api>eared  in  opposition  thereto." 
After  the  recitals  In  the  order.  It  concludes 
by  denying  both  motions.  We  have  been  un- 
able to  find  anywhere  in  the  record  any 
certificate,  wder,  op  other  evidence  that 
would  indicate  what  was  presented  and  sub- 
mitted to  tbe  court  on  tbe  bearing  on  this 
motion :  nor  can  we  find  what  tbe  court  con- 
«idered.  When  it  is  remembered  that  under 
section  4439  a  new  trial  may  be  granted  on 
any  one  of  the  seven  different  grounds  there- 
in enumerated.  It  becomes  at  once  important 
as  to  what  showing  was  made  in  support  of 
tbe  motion  for  a  new  trial,  and  what  matters 
were  presented  to  tbe  court  and  considered  by 
him  In  passing  upon  such  motion.  The  mo- 
tion may  have  been  made  upon  the  ground 
of  nowly  discovered  evidence,  and  affidavits 
mi^ht  have  been  submitted  to  tbe  court,  or  it 
way  have  been  on  account  of  misconduct  of 
the  jury,  and  a  showing  accordingly  have 
been  made,  or  it  may  have  been  made  on  ac- 
•connt  of  accident  or  siirprise,  or  on  account  of 
errore  of  law  committed  in  the  course  of  the 
trial.  Tbe  motion  may  have  been  made 
either  upon  a  statement  of  the  case  or  upon 
the  nilmites  of  tbe  court.  In  tbe  case  at  bar. 
It  api)ears  that  tbe  resiwndent.  bad  he  ap- 
peared at  tbe  time  the  statement  was  settled 
and  ajiprovetl  and  made  his  objections  there- 
to, might  have  successfully  resisted  the  settle- 
ment of  tbe  statement  at  all.  It  does  appear, 
however,  that  he  was  present  at  the  settle- 
ment of  this  statement.  It  does  apiH>ar  that 
his  counsel  was  present  at  the  lieariug  on 
motion  for  a  new  trial.  He  might  have  there 
made  tbe  objection  which  he  could  have  made 
to  tlie  settlement  of  the  statement,  and  It  may 
be  that  the  court  denied  tbe  motion  for  a  new 
trinl  for  the  reason  tliat  he  did  not  consider 
the  statement  properly  settled  and  I)efore 
bim.  Numerous  reasons  present  themselves 
why  the  statute  should  be  complied  with  in 


this  respect  Litigants  should  be  required  to 
present  all  questions  to  tbe  trial  court  that 
they  expect  to  present  on  appeal,  and  give 
that  court  the  opportunity  of  passing  upon 
them  and  possibly  of  saving  an  appeal  or  fur- 
ther litigaUou.  Sections  4443  and  4820-21 
designate  the  records  and  papers  that  shall 
be  brought  up  on  an  appeal  from  an  order 
denying  or  granting  a  motion  for  a  new  trial, 
and  the  manner  of  identification  and  certifica- 
tion of  tbe  same.  These  provisions  of  the 
statute  must  be  complied  with  before  this 
c-ourt  will  review  an  order  granting  or  refus- 
ing a  new  trial.  See  Village  of  Sandpolnt  v. 
Doyle,  9  Idaho,  23(5,  74  Pac.  861 ;  Medbury  v. 
Malouey  (Idaho)  88  Pac.  81. 

The  motion  to  dismiss  the  appeal  from  the 
order  denying  a  new  trial  must  be  granted, 
and  it  Is  so  ordered. 

This  leaves  the  case  pending  on  the  ap- 
peal from  the  judgment  alone,  but,  since  no 
question  is  raised  that  can  be  considered  on 
this  appeal,  the  judgment  must  be  affirmed, 
and  it  is  so  ordered.  (Dosts  awarded  in  favor 
of  respondent. 

SLLLIVAN,  J.,  concurs. 

On  Rehearing. 

SULLIVAN,  J.  This  cause  was  decided  by 
this  court  on  a  former  appeal,  on  May  9, 
1907,  and  the  opinion  therein  is  found  in  92 
Pac.  304.  In  that  decision  this  court  sus- 
tained tbe  motion  to  dismiss  the  appeal  from 
tbe  order  denying  a  new  trial,  and  further 
held  that,  as  no  questlim  was  raised  on  the 
apipeal  from  the  Judgment  that  could  be  con- 
sidered here,  the  Judgment  must  be  affirmed. 
A  rehearing  was  thereafter  granted  on  all 
questions  that  could  be  raised  on  an  appeal 
from  a  Judgment,  and  tbe  case  was  argued 
and  resubmitted  on  tbe  2d  day  of  October, 
1907.  On  tbe  following  17th  day  of  October, 
counsel  for  tbe  appellant  filed  with  the  clerk 
of  this  court  tbe  certificate  of  Hon.  Ralph 
T.  Morgan,  tbe  judge  who  tried  said  cause  in 
the  district  court  and  who  denied  tbe  motion 
for  a  new  trial.  The  judge  certifies  that  the 
statement  on  motion  for  a  new  trial  as  con- 
tained in  tbe  transcript  on  appeal  was  the 
identical  statement  used  on  tbe  motion  for 
a  new  trial,  and  that  "no  other  documents, 
papers,  files,  or  proceedings  not  Incorporat- 
ed or  contained  in  said  statement  or  in  the 
transcript  on  apiieal  were  used  in  said  mo- 
tion for  a  new  trial."  As  this  certificate  was 
filed  in  this  court  15  days  after  the  cause 
had  been  argued  on  a  rehearing,  said  certifi- 
cate comes  too  late.  Had  that  certificate 
been  presented  on  the  original  hearing,  the 
court,  no  doubt,  would  have  considered  It, 
but  It  now  comes  too  late.  Tbe  court  bande<i 
down  its  original  opinion  herein  on  the  dtb 
of  May.  1007,  and  thereby  dismissed  the  ap- 
l)eal  from  the  order  denying  a  new  trial,  and. 
under  a  well-established  rule,  that  decision  Is 
tbe  law  of  this  case  so  far  as  the  appeal  tcqm. 
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the  order  denying  a  new  trial  Is  concerned, 
and  cannot  be  reopened  at  this  late  day.  Tbis 
coart  held,  In  Hunter  t.  Porter,  10  Idaho,  86, 
T7  Pac.  434,  that  where  questtona  were  pre- 
sented and  distinctly  passed  npon,  upon  a  for- 
mer appeal,  such  decision  becomes  the  law  of 
the  case.  We  therefore  can  only  consider 
this  case  upon  the  appeal  from  the  Judgment 
At  the  outset,  It  is  contended  that  the  state- 
ment on  motion  for  a  new  trial  found  In  the 
record  cannot  be  considered  on  the  anpeal 
from  the  Judgment,  for  the  reason  that  it 
was  not  shown  to  bare  been  used  upon  the 
motion  for  a  new  trial.  This  contention  Is 
based  npon  the  prorlslona  of  section  4S18, 
Rev.  St.  1887,  and  decisions  under  It,  and  al- 
so on  decisions  of  tbe  Supreme  Court  of  Cali- 
fornia under  an  identical  statute  (section  000, 
Code  ClT.  Proc.),  from  which  our  section 
4818  was  adopted.  There  are  decisions  of 
the  Supreme  Court  of  tbis  state,  and  also  of 
the  state  of  California,  which  hold  that  a 
statement  on  motion  for  a  new  trial  cannot 
be  used  on  an  appeal  from  tbe  Judj^ment  un- 
less It  has  first  been  used  In  support  of  the 
motion  for  a  new  trial.  StefTy  v.  Esler,  6 
Idaho,  228,  55  Pac.  239;  Bradbury  v.  Idaho 
&  O.  Land  Imp.  Co.,  2  Idaho  (Uasb.)  23.0. 
10  Pac.  620.  In  Jue  Fook  Sam  v.  Lord.  83 
Cal.  159,  23  Pac.  225,  the  court  holds  that  a 
statement  on  motion  for  a  new  trial  cannot 
be  used  on  an  appeal  from  a  Judgment  unless 
It  had  been  used  on  the  bearing  of  the  motion 
for  the  new  trial.  California  decisions  on 
this  question  are  cited  In  Hayne  on  New 
Trial  and  Appeal,  c.  45,  (  254;  3  Notes  on 
Cal.  Rep.  p.  1011.  It  appears  that  tbe  earlier 
decisions,  both  In  this  state  and  In  California, 
laid  special  stress  upon  the  last  sentence  In 
said  section  4818,  Rev.  St  1887,  and  section 
950  of  the  California  Code  of  Clrll  Procedure. 
Tbe  first  sentence  in  said  section  provides 
that  the  transcript  on  appeal  must  contain, 
among  other  pai>er8,  all  bills  of  exceptions 
and  statement  npon  which  the  appellant  re- 
lies. It  would  seem  useless,  under  those  de- 
cisions, to  bare  a  statement  Incorporated  In  a 
transcript  that  had  not  been  used  on  motion 
for  a  new  trial.  If  the  exceptions  are  prop- 
erly saved,  which  may  be  done  in  a  statement 
aa  well  as  In  a  bill  of  exceptions,  we  can  see 
no  good  reason  why  they  should  not  be  con- 
sidered on  appeal,  whether  they  be  saved  by 
bill  or  by  statement,  aa  there  is  no  material 
difference  between  a  bill  and  a  statement  A 
bill  of  exceptions  may  not  be  a  statement  of 
tbe  case,  but  a  statement  usnally  contains  all 
exceptions  that  can  be  saved  by  a  bill  of  ex- 
ceptions. As  we  understand  It,  tbe  Supreme 
Conrt  of  California  has  reversed  its  former 
decisions,  or  indicated  that  it  would  do  so. 
In  Kelly  v.  NIng  Yung  Benev.  Ass'n,  138  Cal. 
602,  72  Pac.  14&  In  that  case  the  court  held 
that:  "One  of  the  contentions  of  tbe  respond- 
ent is  that  the  statement  to  be  settled  in  tbia 
case  cannot  be  used  In  support  of  tbe  appeal 
from  the  Judgment,  because  It  bad  not  been 
*n8ed'  In  support  of  tbe  motion  for  a  new 


trial    There  does  not  seem  to  be  any  good 

reason  for  giving  literal  effect  to  tbe  word 
'used,'  as  employed  in  tbe  provision  quoted. 
When  a  statement  on  motion  for  a  new  trial 
has  been  duly  settled.  It  is  conclusively  pre- 
sumed to  show  exactly  what  occurred  at  tbe 
trial,  including  the  exceptlcms  reserved  to  tbe 
rulings  of  the  conrt  npon  questions  of  law. 
As  to  these  matters^  It  la,  in  substance,  tb« 
same  thing  as  a  bill  of  exceptions;  tbe  only 
difference  between  tbe  two  being  tbe  differ- 
ence In  their  labela  This  being  ao,  it  la  dif- 
ficult to  perceive  why.  If  the  statement  con- 
tains exceptions  to  rulings  which  may  be  re- 
viewed on  appeal  from  tbe  Judgment,  It 
should  not  be  used  in  support  of  such  appeal, 
whether  or  not  it  baa  been  'oaed'  on  tbe  mo- 
tion for  a  new  trial,  regardless  of  the  ques- 
tion whether  it  is  likely  ever  to  be  so  nsed." 
And,  further  on  in  that  opinion,  tbe  learned 
Chief  Justice  said:  "It  may  be  added  that 
every  question  Involved  in  this  case  was  de- 
cided adversely  to  the  contention  of  respond- 
ent by  Department  1,  in  Wall  r.  Mines,  128 
cm.,  137,  60  Pac.  G82,  where  It  was  also  ex- 
pressly held  that  a  statement  on  motion  for 
a  new  trial  could  be  used  in  support  of  an 
appeal  from  tbe  Judgment;  altbongh  it  lud 
not  been  used  in  support  of  the  motion — a 
decision  which  I  should  unhesitatingly  follow 
if  the  present  case  necessarily  involved  tbe 
question.  Somers  v.  Somera,  83  Cal.  621,  24 
Pac.  162,  is  also  directly  in  point"  We  are 
of  the  opinion  that  a  statement  on  motion  for 
a  new  trial  may  be  used  as  a  bill  of  exceptions 
on  an  appeal  from  the  Judgment  upon  such 
matters  as  are  authorized  to  be  heard  upon 
such  appeal,  regardless  of  whether  such  state- 
ment was  used  on  a  motion  for  a  new  trial 
or  not 

It  has  been  held  by  this  court,  and  by  tbe 
Supreme  Court  of  California,  that  there  is 
but  a  very  slight  distinction,  if  any,  except 
the  label.  In  a  bill  of  ezceptlona  and  a  state- 
ment on  motion  for  a  new  trial,  and  under 
our  statute  it  makes  no  difference  whether  it 
is  called  a  statement  or  bill  of  exceptions. 
If  It  brings  the  exceptions  properly  saved  to 
this  court,  the  court  will  consider  all  of  ancb 
exceptions  that  may  be  heard  on  a{)peal. 
Schultz  y.  Keeler,  2  Idaho  (Hash.)  833,  13 
Pac.  481.  Chief  Justice  Field.  In  People  T. 
Lee,  14  Cal.  610,  held  that  the  statement  or 
bill  of  exceptions  are  nsed  as  meaning  tbe 
same  thing.  Of  course,  if  a  statement  con- 
tains the  evidence,  and  specifies  as  an  error 
its  insufficiency  to  support  the  decision  or 
verdict  that  specification  cannot  be  reviewed 
on  an  appeal  from  the  Judgment  unless  the 
appeal  Is  taken  within  60  days  after  the  ren- 
dition of  tbe  Judgment  All  decisions  of  the 
court,  involving  question  of  law  properly  sav- 
ed In  a  statement  may  be  passed  upon  on  an 
aj|>peal  from  the  Judgment  if  taken  more  than 
00  days  after  Its  rendition.  We  therefore 
conclude  that  all  errors  properly  saved  and 
assigoed  in  a  statement  of  the  caxe  may  be 
reviewed  qpon  appeal  from  tlie  Judgment,  al- 
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tbougb  it  be  taken  more  than  60  days  after 
the  reudltlon  of  such  Judgment,  and  although 
the  statement  be  not  used  on  the  hearing  of 
a  motion  for  a  new  trial. 

The  only  question,  aside  from  the  insuffl- 
cieucy  of  the  evidence  to  sustain  the  verdict 
presented  by  said  statement,  which  cannot  be 
considered  on  this  appeal,  as  the  appeal  was 
not  taken  within  60  days  after  the  rendition 
of  the  Judgment,  is  whether  the  court  erred 
In  permitting  the  witness  Rlckerd,  he  being  a 
stockholder  of  the  appellant  corporation,  to 
testify  whether  he  was  flnancialiy  Interested 
in  the  result  of  the  action.  Witness  Rlckerd 
testified  as  follows:  "Q.  Mr.  Rlckerd,  are 
you  financially  interested  in  the  result  of  this 
action?  (Over  the  objection  of  counsel  for 
appellant,  he  was  permitted  to  answer,  and 
answered  as  follows:)  A.  Financially,  I 
don't  think  It  would  affect  me  seriously  ei- 
ther way.  The  Court  You  may  say  wheth- 
er It  does  or  not  A.  No,  I  don't  think  it 
would  affect  me  If  It  went  against  us."  It 
will  be  observed  that  no  mention  was  made 
of  liability  insurance  by  either  the  counsel 
or  the  witness,  and  It  is  contended  by  counsel 
for  respondent  that  those  questions  were  prop- 
er, as  they  tended  to  show  the  interest  of  the 
witness  in  the  result  of  the  action,  which  be 
claims  he  had  a  right  to  do  as  affecting  the 
credibility  of  the  witness;  that  the  Jury  in 
considering  tlie  weight  to  t>e  given  to  that 
witness'  testimony  had  a  right  to  consider 
his  financial  interest  in  the  result  of  the  suit 
Counsel  for  respondent,  in  support  of  the  ac- 
tion of  the  court,  cites  the  case  of  Shoemaker 
V.  Bryant  Lumber  Co.,  27  Wash.  637,  68  Pac. 
380.  The  identical  question  raised  here  was 
raised  in  that  case,  and  the  court  stated,  in 
the  course  of  the  opinion,  as  follows:  "The 
fact  that  the  defendant  company  was  Insured, 
or  had  made  previous  arrangements  protect- 
ing It  against  damages  resulting  to  its  em- 
ployes, was  clearly  immaterial  to  the  main 
issue  as  to  the  liability  of  the  defendant,  but 
the  interest  of  the  witness,  Verd,  as  affecting 
his  credibility,  was  material  to  go  to  the 
Jury.  The  question  objected  to  went  directly 
to  the  credibility  of  the  witness.  He  had  al- 
ready said  that,  if  a  Judgment  was  obtained 
against  the  defendant  he  woold  have  to  pay 
his  proportion  of  it  This  showed  that  l>e 
had  a  financial  Interest  In  the  case" — and  held 
that  nnder  the  circumstances  of  that  case, 
tlie  trial  court  did  not  abuse  its  discretion  In 
admitting  tliat  evidence.  It  Is  contended.  In 
the  case  at  bar,  that  while  It  was  true  tltat 
respondent's  counsel  did  not  directly  ask 
whether  the  defendant  carried  liability  in- 
surance, the  effect  was  the  same  as  though  he 
bad.  That  may  have  been  his  purpose,  but 
the  questions  and  answers  above  quoted  only 
indicate  that  counsel  was  trying  to  ascertain 
whether  the  witness  was  financially  Interest- 
ed In  the  result  of  the  action.  He  bad  a  right 
to  ascertain  that  fact,  as  the  pecuniary  inter- 
est of  a  witness  may  be  shown  and  the  matter 
left  with  the  Jury  to  determhie  whether  that 


fact  affects  bis  credibility.  Counsel  for  ap- 
pellant has  cited  a  number  of  authorities 
which  hold  that  it  is  reversible  error,  in  an 
action  to  recover  personal  injuries,  for  coun- 
sel to  give  the  Jury  to  understand  that  an  In- 
surance company  Is  defending  the  case.  To 
that  effect  is  Iverson  v.  McDonnell,  36  Wash. 
73,  78  Pac.  202;  Manlgold  v.  BIa<*  River 
Traction  Co.  (Sup.)  80  N.  X.  Supp.  861;  Fuller 
Co.  V.  Darragh,  101  111.  App.  66i,  and  other 
cases.  The  fact  that  a  defendant  was  In- 
sured by  a  casualty  company  against  injury 
of  any  of  its  employes  is  an  immaterial  mat- 
ter, and  ought  not  to  be  permitted  to  go  to 
the  Jury,  and  counsel  ought  not  to  l>e  per- 
mitted to  introduce  any  such  evidence,  for  it 
is  well  recognized  that  it  is  only  done  for 
one  purpose,  and  that  is  to  prejudice  the  jury. 
The  witness  Rlckerd  was  a  stockholder,  and 
counsel  had  a  right  to  inquire  into  and  to  as- 
certain whether  he  would  be  financially  lia- 
ble In  case  Judgment  went  against  his  com- 
pany, on  the  theory  that  the  financial  interest 
of  a  witness  may  be  Introduced  as  affecting 
his  credibility,  and  the  court  did  not  err  in 
admitting  the  evidence  along  that  line. 

Judgment  must  therefore  be  affirmed,  and 
It  Is  so  ordered,  with  costs  in  favor  of  the 
respondent. 

AILSHIE,  C.  X,  concuns. 


PORTER  et  al.  v.  8PEN0  et  al. 
(Supreme  Court  of  Idaho.    Nov.   16,   1907.) 

1.  AppeaI/— DiBKissAi — Obdeb  Obahtiro  In- 
junction. 

An  order  which  finds  that  an  applicant  is 
entitled  to  an  injunction,  and  further  provides 
that  an  injunction  will  not  be  in  effect  until  the 
expiration  of  30  days  from  the  date  of  the  or- 
der, and  will  then  be  in  effect  if  no  appeal  is 
then  perfected  to  the  Supreme  Court,  and  an  ap- 
peal IS  taken  within  said  30  days,  is  not  an  or- 
der granting  an  injunction,  and  an  appeal  there- 
from, as  from  an  order  granting  an  injmiction, 
will  be  dismissed  on  motion. 

2.  Injunction— PowEB  to  Grant. 

Our  statute  in  regard  to  injunctions  con- 
templates the  granting  of  the  writ  if  the  party 
is  entitled  to  it.  It  decs  not  contemplate  grant- 
ing it  in  future,  or  granting  it  on  condition  that 
no  appeal  is  taken  from  such  order. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol,  27,  Injunction,  S  3,'58,] 

3.  Same— Prematube  Application. 

If  an  application  for  an  injunction  is  pre- 
maturely made,  it  should  be  denied. 

4.  Appeai.— Review. 

Appellate  courts  do  not  determine  moot 
questions. 

[Ed.  Note.— For  ca«es  in  point,  see  Cent.  Dig. 
vol,  3,  Appeal  and  Error,  §|  3331-3341,] 

Stewart   J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  by  Leslie  A.  Porter  and  others 
against  AntonI  Speno  and  others.  From  an 
order  granting  an  Injunction,  defendants  ap- 
peal.   Dismissed. 
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Eugene  A.  Cox,  for  appellants.  Q.  W. 
Tannabiil,  for  respondents. 

SULLIVAN,  J.  This  Is  an  appeal  from 
an  order  denominated  an  "order  granting  an 
Injunction."  The  following  is  a  copy  of  the 
order:  "The  plaintiffs  In  the  above-entitled 
i-ause  having  commenced  an  action  In  the 
district  court  of  the  Second  Judicial  district 
of  the  state  of  Idaho,  in  and  for  Nez  Perce 
county,  against  the  above-named  defendants, 
and  having  prayed  for  an  injunction  against 
the  said  defendants  requiring  them  to  re- 
frain from  certain  acts  In  said  complaint 
and  hereinafter  more  particularly  mentioned, 
on  reading  the  said  complaint  in  said  action, 
duly  verified  by  the  oath  of  said  plaintiffs, 
and  considering  certain  affidavits  filed  on  be- 
half of  plaintiffs  and  defendants  herein,  and 
considering  certain  documentary  evidence, 
and  It  satisfactorily  appearing  to  me  there- 
from that  it  Is  a  proper  case  for  an  Injunc- 
tion, and  that  sufficient  grotmds  exist  there- 
for, and  an  undertaking  having  been  given 
and  approved  as  required  by  me.  In  the  sum 
of  $.3,000:  It  is  therefore  ordered  by  me, 
the  Judge  of  said  district  court,  that,  until 
the  further  order  in  the  premises,  you, 
the  said  Anton!  Speno  (here  follows  the 
names  of  the  other  defendants),  and  all  your 
servants,  counselors,  attorneys,  solicitors,  and 
agents,  and  all  others  acting  in  aid  or  as- 
sistance of  you  and  each  of  you,  do  absolutely 
desist  and  refrain  from  In  any  way  or  man- 
ner interfering  -with  the  plaintiffs'  water 
ditdi,  described  as  that  certain  water  ditch 
and  all  the  water  running  through  or  which 
may  run  through  the  same,  commencing  on 
the  south  bank  of  the  Clearwater  river,  at  a 
point  on  said  river  in  lot  1  (here  follows  a 
description  of  the  property),  known  as  and 
commonly  called  the  'Lewlston  Water  Ditch,' 
through  which  the  water  runs  and  passes 
used  by  the  plaintiffs  herein  for  Irrigation 
and  power  purposes,  and  you,  the  said  de- 
fendants, are  hereby  enjoined  from  doing 
anything  which  will  Interfere  with  the  flow 
of  water  through  the  said  ditch,  over  the 
lands  of  the  plaintiffs  in  the  future,  and  you, 
the  said  defendants,  are  enjoined  from  In 
any  way  or  manner  going  upon  any  part  or 
portion  of  the  lands  used  and  now  owned  by 
plaintiffs,  and  hereinbefore  described,  for 
said  water  ditch  until  the  further  order  of 
the  court.  And  you,  said  defendants,  are 
hereby  enjoined  from  in  any  way  or  manner 
cutting  the  said  ditch  or  obstructing  the 
same  in  any  way.  The  injunction  will  not 
be  in  effect  until  the  expiration  of  .30  days 
from  the  filing  of  this  order,  and  will  then  be 
in  effect  if  no  appeal  Is  then  perfected  to  the 
Supreme  Court.  Done  at  chambers  this  12th 
day  of  August,  A.  D.  1007.  Edgar  C.  Steele, 
District  Judge." 

The  respondents  have  made  a  motion  to 
dismiss  the  appeal,  on  the  ground  that  said 
order  is  not  an  appealable  order,  or  that  it 
is  not  appealable  imtll  the  30  days  have  ex- 


pired that  must  expire  by  the  terms  r" 
said  order  before  the  injunction  becomes  ef- 
fective. If  that  order  is  an  order  grantin^r 
an  Injunction,  the  right  to  api)eal  accrued 
immediately  after  the  order  was  made  under 
the  provisions  of  section  4807.  The  order  is 
a  ijecullar  one,  and  In  effect  holds  that  the- 
respondent  will  be  entitled  to  an  Injunctioa 
in  30  days  from  the  date  of  the  order,  pro- 
vided an  appeal  is  not  taken  from  said  order 
prior  to  that  time.  The  clear  inference  is 
that.  If  an  ai^eal  Is  taken  within  30  days 
after  the  date  of  the  order,  the  writ  shall 
not  issue  or  become  effective.  Within  the 
30  days  after  said  order  was  made,  an  appeal 
was  taken.  Hence  the  order  does  not  grant 
an  injunction.  It  never  had  any  force  or 
effect  as  a  live  order  granting  an  injunction, 
because  the  right  to  an  injunction  never  ac- 
crued under  It.  The  respondents  had  no- 
right  to  an  Injunction  under  that  order,  and 
no  injunction  ever  became  effective  against 
the  apiKiliants.  It  was  such  an  order  as  left 
both  parties  in  the  air  as  to  their  rights 
under  it.  A  party  making  application  for  an- 
injunction  Is  either  entitled  to  It,  or  be  is 
not  entitled  to  it,  and  his  right  to  it  cannot 
be  made  to  depend  upon  the  fact  whether  an 
appeal  shall  be  taken  or  not  Our  statutes 
applicable  to  injunctions  contemplate  that  the 
order  made  after  the  hearing  shall  either 
grant  or  deny  the  application.  If  application 
was  prematurely  made,  as  was  evidently  done- 
In  the  case  at  bar,  at  least  so  far  as  refus- 
ing to  make  the  order  effective  for  30  days,, 
the  court  should  have  denied  the  application 
as  having  been  prematurely  made.  The  stat- 
ute contemplates  the  granting  of  the  writ  if 
the  party  Is  entitled  to  it.  It  does  not  con- 
template granting  it  in  futuro,  or  granting  it  oq 
condition  that  no  appeal  is  taken  from  such 
order.  The  evident  intention  of  the  Judge 
was  to  give  the  defendants,  who  are  appel- 
lants here,  the  right  to  have  the  question  of 
their  right  to  an  injunction  first  determined 
by  this  court  before  the  writ  should  be  Issued 
against  them.  That  kind  of  practice  was  not 
contemplated  by  our  laws.  Because  of  the 
appeal,  the  respondents  were  prevented  from 
securing  an  Injunction,  bat  they  have  not 
appealed  from  the  order  of  the  court  condi- 
tionally denying  their  application.  The  order 
of  the  court  is  In  such  shape  that  If  this  court 
had  heard  the  appeal  on  its  merits,  and  held 
that  the  respondents  were  entitled  to  an  in- 
junction, the  lower  court  would  have  had  to 
make  another  order  before  the  clerk  could 
have  legally  issued  the  writ  in  favor  of  the 
respondents.  If  this  court  should  pass  upon 
the  merits  of  this  appeal,  it  would,  at  most, 
only  be  determining  a  moot  question.  An 
affirmance  of  the  order  made  by  the  district 
Judge  would  afford  no  one  any  relief,  and  it 
would  still  remain  for  the  trial  court  or  Judge 
to  make  another  order  in  the  case,  which  in 
turn  would  be  appealable.  It  Is  the  province 
of  this  court  to  bear  and  determine  real  con- 
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troversies  between  litigants,   but  not   moot 
questions. 

For  the  foregoing  reasons,  the  motion  to 
dismiss  the  appeal  must  be  granted.  Under 
the  facts  of  tills  case,  we  deem  it  only  right 
that  each  party  should  pay  half  the  costs  of 
this  appeal,  and  it  Is  so  ordered. 

AILBHIB,  C.  J.,  concurs. 

STEWART.  .T.  (dissenting).  This  action 
was  broupht  in  the  district  court  of  the  Sec- 
ond Judicial  district,  in  and  for  Nez  Perce 
county,  whereby  an  Injunction  was  sought  re- 
straining defendants  from  obstructing  the 
flow  of  water  through  a  certain  ditch,  or 
p'acing  obstructions  therein,  etc.  Issue  was 
joined.  Affidavits  were  filed  on  the  part  of 
plaintiffs  and  defendants.  Hearing  was  had, 
which  resulted  in  the  court  malting  the  order 
appealed  from,  and  set  out  in  full  in  the  opin- 
ion of  Justice  SULLIVAN.  In  this  court  the 
plaintiffs  more  to  dismiss  the  appeal  on  the 
tollowing  grounds:  (1)  That  said  appeal 
was  taken  when  no  Injunction  was  Issued, 
and  none  in  force,  from  which  an  appeal 
would  He ;  (2)  that  at  the  time  of  appeal  the 
order  bad  not  become  final,  and  was  not  a  fin- 
al order  from  which  an  appeal  would  lie;  (3) 
that  the  order  ■was  not  final  at  the  time  of  the 
appeal. 

It  will  be  observed  that  the  motion  to  dis- 
miss the  appeal  Is  not  based  on  the  ground 
that  the  order  appealed  from  is  void,  but  that 
the  appeal  was  prematurely  taken,  in  that 
the  order  was  not  final,  and  that  the  injunc- 
tion had  not  been  Issued  and  was  not  in  force 
at  the  time  the  appeal  was  taken.  Rev.  St 
1887,  S  4807,  provides:  "An  appeal  may  be 
taken  to  the  Supreme  Court  from  an  order 
granting  or  dissolving  an  Injunction."  The 
appeal  Is  from  the  order  allowing  the  writi 
and  not  from  the  issuing  of  the  writ.  The 
grievance  complained  of  by  the  appellant  was 
that  the  trial  court  erred  in  determining  from 
the  facts  presented  to  It  that  the  plaintiffs 
were  entitled  to  an  Injunction,  or  that  the 
facts  presented  to  the  trial  court  did  not  war- 
rant it,  in  making  the  order  appealed  from. 
The  clerical  act  of  Issuing,  or  the  time  of  is- 
suing, the  writ,  was  not  the  act  of  the  court 
sought  to  be  corrected  by  the  appeal.  Wheth- 
er or  not  the  writ  was  ever  Issued  upon  the 
order  of  the  court  would  not  authorize  or  de- 
ny the  right  of  appeal.  The  court  or  judge 
makes  the  order  for  the  writ,  and  the  Issuing 
of  the  writ  is  a  clerical  act  to  be  performed 
by  the  clerk. 

The  respondents  contend.  In  support  of  the 
motion  to  dismiss  the  appeal,  that,  Inasmuch 
as  the  order  provides  that  "this  injunction 
will  not  be  in  effect  until  the  expiration  of  30 
days  from  the  filing  of  this  order,  and  will 
then  be  in  effect  if  no  appeal  Is  then  perfected 
to  the  Supreme  Court,"  the  order  is  not  final, 
and  does  not  take  effect  until  30  days  from 
the  filing  of  the  order,  and  not  then  if  an  ap- 
peal is  taken,  and  that  an  appeal  could  not 
92  P.-24 


be  taken  until  after  the  expiration  of  30  days 
from  the  filing  of  the  order.  The  statiite, 
however,  allows  an  appeal  from  the  order, 
and  not  from  the  Issuing  of  the  writ.  Upon 
the  motion  to  dismiss  the  appeal,  the  court 
could  not  and  did  not  Inquire  into  the  facts, 
for  the  purpose  of  determining  whether  or 
not  the  facts  warranted  the  trial  court  in 
^vithholdlng  the  issuing  of  the  writ  for  30 
days,  or  any  other  time,  after  filing  the  order. 
To  determine  this  question,  the  case  would 
have  been  heard  on  Its  merits.  The  appeal, 
however,  having  been  taken  from  the  order, 
the  date  of  the  order  fixes  the  time  with  ref- 
erence to  when  the  appeal  may  be  taken,  and 
not  the  date  for  the  performance  of  an  act  un- 
der the  order.  The  majority  opinion  holds 
the  entire  order  void  for  the  reason  "It  never 
had  any  force  or  effect  as  a  live  order  grant- 
ing an  injunction,  because  the  right  to  an  in- 
junction never  accrued  under  It."  The  order 
must  be  construed  as  a  whole.  The  same 
rule  of  construction  applies  to  it  as  to  any 
other  written  instrument.  An  examination 
of  the  body  of  the  order  discloses  that  the 
trial  court  in  solemn  and  positive  language 
adjudges  that  "you  and  each  of  you  do  ab- 
solutely desist  and  refrain  from  In  any  way 
or  manner  in  interfering  with  plaintiffs'  wa- 
ter ditch,"  etc.,  and  "you,  the  said  defendants, 
are  hereby  enjoined  from  doing  anything 
which  will  Interfere,"  etc.  This  is  a  positive 
judgment  that  plaintiffs  were  entitled  to  an 
injunction.  The  last  three  lines  of  the  order, 
which  the  majority  opinion  holds  renders  the 
order  void,  evidently  were  added  by  the  trial 
judge  to  preserve  the  parties  in  statu  quo  un- 
til the  appeal  could  be  heard  In  this  court. 
These  Hues  did  not  modify  or  change  the 
judgment  of  the  court  that  the  plaintiffs  were 
entitled  to  an  injunction.  They,  at  most, 
stayed  the  Judgment,  or  postponed  the  issuing 
of  the  writ  for  the  time  named. 

There  is  nothing  in  the  statute  limiting  the 
jurisdiction  of  the  court  in  determining  the 
time  when  a  writ  of  injunction  shall  is.sue 
after  hearing.  Equity  and  justice  may  move 
the  court  to  posttmne  the  issuing  of  a  writ  to 
a  time  subsequent  to  the  bearing,  and  there- 
by stay  the  judgment  to  such  future  date. 
Whether  the  facts  warrant  the  court  In  doing 
so  is  not  a  question  of  jurisdiction,  but  a  ques- 
tion of  fact  to  be  determined  upon  a  hearing 
upon  the  merits.  The  Court  of  Appeals  of 
New  York  (Genet  v.  President  &  D.  &  H.  C. 
Co.,  113  N.  Y.  472,  21  N.  E.  390),  in  an  injunc- 
tion case,  says:  "The  general  practice  per- 
mits courts  to  control  their  judgments  In  the 
interest  of  justice,  and  unless  some  statutory 
rule  prescribes  the  method  of  procedure,  or 
there  is  some  statutory  prohibition,  I  do  not 
perceive  how  it  can  be  said  that  tliere  is  no 
power  in  the  court  of  original  jm-isdk-tion  to 
suspend  the  operation  of  a  judgment  pending 
an  appeal,  and  especially  where,  by  so  doing, 
the  parties  would  be  left  In  the  position  In 
which  they  were  when  the  action  was  brought. 
It  will  be  observed  that  we  are  considering 
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the  mere  question  of  abstract  power,  and  not 
whether  In  a  particular  case  It  ought  to  be  ex- 
ercised, or  under  what  conditions  or  limita- 
tions." In  gammons  v.  City  of  GloversvlIIe 
(Sup.)  70  N.  Y.  Supp.  284,  the  Supreme  Court 
of  New  Tork  granted  an  Injunction,  but 
withheld  Its  operation  for  one  year  from  the 
ontry  of  the  decree.  22  Cyc.  p.  970,  cites  ma- 
ny authorities,  and  announces  the  rule  in  the 
text:  "The  court  may  In  Its  discretion  sus- 
pend the  operation  of  an  Injunction.  It  may 
in  the  very  decree  Itself  provide  that  the  op- 
i'ratlon  of  the  injunction  shall  be  stayed  for 
a  certain  length  of  time,  or  until  the  happen- 
ing of  a  condition,  and  it  is  within  the  dls- 
<Tetlon  of  the  court  to  stay  the  operation  of 
the  decree  pending  an  appeal  therefrom,  until 
the  hearing  of  tlic  api>eal  on  the  merits." 

The  order  Involved  In  this  case  does  not 
grant  the  Injunction  In  future,  but  adjudges 
the  plaintiffs  to  be  entitled  to  the  Injunction 
At  the  time  the  order  is  made,  and  withholds 
Its  Issuing  for  the  time  named  In  the  order. 
This  the  court  had  jurisdiction  to  do,  and  an 
order  so  made  would  not  be  void. 

I  am  of  the  opinion  therefore  that  the  or- 
der appealed  from  was  a  valid  order,  and  the 
motion  to  dismiss  the  appeal  should  have 
been  overruled,  and  the  case  should  have 
been  heard  on  its  merits. 


FERDIG  V.  SIXirSON  et  al. 

PETERSON  V.  SAME. 

{Supreme  Court  of  Washinuton.    Nov.  5,  1907.) 

1.  Appeal— Findings— Review— Exceptions. 

Where  no  exceptions  were  taken  to  the 
'Court's  findings,  they  will  be  considered  as  the 
cstablii^hed  facts  on  appeal. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  H  lo:j(S-1.5.51.] 

2.  Costs— Trial. — Curing  Error. 

In  consolidated  actions  to  foreclose  me- 
<'hanics'  liens,  the  court  allowed  $2.5  for  attor- 
ney's fees  to  each  of  the  plaintiffs,  for  which 
judgment  was  entered.  Twenty-five  dollars  was 
als-'o  inserted  as  costs  in  each  case  for  attorney's 
fees ;  but  this  plaintiffs  remitted,  and  the  court 
ordered  such  item  stricken  from  the  cost  bill. 
Jfrlil,  that  no  error  could  be  predicated  on  the 
fact  that  the  attorney's  tees  were  taxed  twice. 

3.  AFPEAti— Findings— Presumptions. 

Where  an  answer  pleads  a  conditional  ten- 
<1er,  but  a  tender  paid  into  court  at  the  time 
of  the  trial  is  not  shown  to  be  the  one  pleaded 
in  the  answer,  and  is  not  found  by  the  court  to 
be  a  conditional  one,  it  must  be  presumed  on 
appeal,  in  the  absence  of  an  exception  to  the 
<>ourt'H  finding,  that  it  was  correct,  and  that  the 
-deposit  was  unconditional. 

[Ed.  NotP.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  fs  l."):{0-15."il;  vol.  3, 
Appeal  and  Error,  §§  3762-3771.] 

Appeal  from  Superior  Court,  Chehalls 
County;  Mason  Irwin,  Judge. 

Consolidated  actions  by  Elof  Ferdlg  and 
by  Hans  Peterson  against  George  Simpson 
and  another.  From  a  decree  for  plaintiff  in 
each  case,  defendant  Simpson  appeals.  Af- 
firmed. 


J.  C.  Cross,  for  appellant  A.  M.  Abel, 
for  respondents. 

MOUNT,  J.  Respondents  bioaght  two  sep- 
arate actions  In  the  court  below  against  the 
same  defendants  to  foreclose  liens  for  labor 
performed  upon  a  certain  building  which  was 
being  erected  in  the  town  of  Elma,  in  Cbe- 
haiis  county,  for  the  Montesano  State  Bank. 
by  appellant  as  contractor.  After  the  actions 
were  begun,  they  were  consolidated  by  order 
of  the  court  and  tried  as  one  action.  The 
trial  resulted  In  findings  and  a  decree  in 
favor  of  the  plaintiffs  In  the  action. 

No  exceptions  appear  to  have  been  taken 
to  the  findings.  They  must,  therefore,  be 
considered  as  the  facts  in  tbe  case,  and  sup- 
ported by  the  evidence.  Adams  v.  Casey,  39 
Wash.  37,  80  Pac.  853.  We  shall,  therefore, 
not  consider  any  of  the  questions  presented 
which  go  to  the  sufficiency  of  the  evidence 
to  support  tbe  findings.  It  Is  not  contend- 
ed that  tbe  findings  made  by  the  court  are 
iiisufilclent  to  sustain  tbe  judgment  The 
court  found  that  $25  was  a  reasonable  sum 
to  be  allowed  for  attorney's  fees  to  each  of 
the  plaintiffs,  and  Judgment  was  entered 
therefor.  When  the  costs  were  taxed,  $25 
was  inserted  therein  as  costs  for  attorney's 
fees.  When  tbe  attention  of  tbe  respondents 
and  the  trial  court  was  called  to  this  fact 
respondents  prcHuptly  remitted  tbe  attorney's 
fees  taxed  as  costs,  and  the  court  made  an 
order  striking  that  item  frcm  the  cost  bill. 
No  error  can  therefore  be  predicated  upon 
the  fact  that  tbe  attorney's  fees  wore  taxed 
twice. 

At  the  trial  tbe  appellant  paid  into  court 
as  a  tender  the  sum  of  $58.95  for  eadi  plain- 
tiff. The  court  found  that  this  tender  was 
not  made  until  tbe  day  of  trial,  after  all  the 
costs  had  been  Incurred,  and  concluded  that 
the  same  was,  therefore.  Insufficient  to  avoid 
tbe  payment  of  costs.  After  judgment  and 
upon  motion  of  the  respondents,  the  court 
made  an  order  authorizing  the  respondents  to 
withdraw  this  money  and  apply  the  same  up- 
on the  judgment  Appellant  now  contends 
that  this  was  error,  becanse  the  tender  was  a 
conditional  one.  It  Is  true  the  answer  pleads 
a  conditional  tender;  but  tbe  tender  paid  into 
court  at  tbe  time  of  the  trial  Is  not  shown  to 
be  tbe  one  pleaded  In  the  answer,  and  tbe 
court  did  not  find  that  tbe  tender  paid  was  a 
conditional  one.  We  must  presume,  in  tbe 
absence  of  an  exception  to  the  court's  find- 
ing upon  that  subject,  that  the  finding  Is  cor- 
rect and  contains  all  the  facts,  and  that  the 
deposit  was  therefore  unconditional. 

There  is  no  reversible  error  In  the  recoid. 
The  judgment  must  therefore  be  affirmed. 

HADLET,  C.  J.,  and  CROW,  FULLER- 
TON,  RUDKIN,  DUNBAR,  and  ROOT,  JJ., 
concur. 
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pahker  r.  MURPHY. 

(Supreme  Court  of  Washington.    Nov.  14,  1907.) 
False  iMPBtsoNMEST— Sufficienct  op  Evi- 

UEKCK. 

In  an  action  for  false  imprisonment,  evi- 
dence held  to  wan-ant  tlie  judge  in  directing  a 
verdict  for  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  False  Imprisonment,  t  108.] 

Appeal  from  Suiierior  Court,  Pierce  County ; 
\\.  W.  Black,  Judge. 

Action  for  false  imprisonment  by  P.  J.  Par- 
ker against  J.  F.  Murphy.  E>om  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

J.  W.  A.  Nichols,  for  appellant.  Boyle, 
Warbnrton,  Quick  &  Brockway,  for  respond- 
ent. 

DUXBAR,  J.  This  was  an  action  for  false 
imprisoumeut.  The  complaint  alleged  thut 
on  the  29th  day  of  September,  IIXKJ,  at  Ta- 
coma.  Wash.,  defendant  imiawfully  directed 
and  caused  this  plaintiff  to  be  arrested,  held 
and  Imprisoned,  kept  and  detained,  and  re- 
strained of  his  liberty,  without  any  reason- 
able or  probable  cause,  or  any  cause  what- 
ever, against  the  will  and  consent  of  plaintiff, 
for  the  space  of  three  days,  to  plaintifTs  dam- 
age, etc.  The  answer  denies  the  affirmative 
allegations  of  the  complaint,  and  alleges  that, 
at  the  time  of  the  alleged  false  Imprisonment, 
the  plaintiff  was  working  for  the  defendant 
as  a  clerk  in  a  store  in  Tacoma,  and  that  on 
the  29th  day  of  September,  190C,  he  discharg- 
ed the  plaintiff  from  his  employment,  and 
that  the  plaintiff  thereupon,  and  for  the  pur- 
1*086  of  annoying  and  harassing  the  defendant 
in  the  presence  of  clerks  and  customers,  be- 
came loud  and  boisterous  in  his  demands  for 
immediate  payment,  and,  after  going  out  of 
said  store,  returned  after  a  short  interval, 
and  during  tlie  entire  day  until  the  evening 
thereof  would  return  at  short  intervals,  re- 
Ijeating  in  a  loud  and  boisterous  manner  his 
demands  for  immediate  payment,  and  using 
toward  defendant  loud  language,  creating  in 
each  instance  a  disturbance  in  said  store,  and 
disturbing  the  peace  and  quiet  of  the  city  of 
Tacoma,  against  the  ordinances  of  the  city  of 
Tacoma  In  regard  to  the  disturbance  of  the 
I)eace,  and  that  after  defendant  had  repeated- 
ly requested  plaintiff  to  depart  from  his 
store  and  remain  away,  and  tiad  warned  him 
that,  if  he  persisted  in  his  boisterous  conduct, 
be  would  have  to  remove  him  from  the  store, 
and  that  after  the  plaintiff,  notwitiistaudiug 
said  request  persisted  in  said  boisterous  con- 
duct, the  defendant  requested  the  police  au- 
thorities of  the  city  of  Tacoma  to  come  to 
the  store  of  the  defendant  and  remove  the 
plaintiff  from  said  Rtore,  and  alleges  that  two 
of  the  police  autiioritles  of  the  city  of  Tacoma 
did  come  in  obedience  to  such  retjuest,  and 
did  remove  the  plaintiff  from  the  store  of  the 
defendant;  denies*  that  he  instructed  the  offi- 
cers to  cause  any  arrest  of  said  plaintiff,  or 


that  said  plaintiff  was  arrested  at  the  in- 
stance or  request  of  this  defendant,  but  al- 
leges that  be  Is  informed  and  believes  that, 
after  tlie  plaintiff  was  removed  from  the  store 
of  the  defendant  by  the  said  police  officers.  In 
the  presence  of  said  police  officers,  the  plain- 
tiff made  threats  towards  and  against  the 
defendant  and  again  returned  to  the  store, 
and  thereupon  said  officers  did  take  said 
plaintiff  into  custody  without  the  defendant's 
knowledge,  but  that  the  defendant  was  not 
aware  until  a  long  time  afterwards  that  said 
arrest  was  in  fact  made,  and  bad  no  knowl- 
edge In  regai-d  to  his  arrest  and  detention; 
denies  that  the  plaintiff  was  held  and  impris- 
oned, restrained  of  his  liberty,  etc.  Upon  the 
dose  of  plaintiff's  testimony,  which  consist- 
ed exclusively  of  the  testimony  of  the  plain- 
tiff, tue  coint,  in  resqwnse  to  a  motion  to  di- 
rect the  jury  to  bring  In  a  verdict  for  the  de- 
fendant on  the  ground  that  the  plaintiff  had 
faiie<l  to  establish  a  case  by  any  evidence 
at  all,  did  so  Instruct  the  Jury.  A  verdict 
was  rendered  in  accordance  with  such  in- 
struction, and  Judgment  was  entered  in  favor 
of  the  defendant  and  againnt  plaintiff  for  tlie 
costs  of  the  action.  From  this  Judgment  this 
appeal  is  taken. 

From  a  reading  of  the  testimony  in  this 
case,  which  is  brief,  it  Is  difficult  ^o  see  liow 
any  other  disposition  could  have  been  made 
of  the  case  than  that  which  was  made  by 
the  trial  court,  for  the  testimony  of  the  plain- 
tiff conclusively  proves  tlie  truth  of  the  alle- 
gations made  in  the  answer.  The  plaintiff, 
upon  bis  discharge,  and  upon  the  refusal  of 
the  defendant  to  Immediately  pay  him  what 
was  due  bim  for  services.  Immediately  be- 
came persistent,  boisterous,  and  Insulting: 
and.  whatever  may  have  been  his  civil  rights 
In  relation  to  the  Immediate  collection  of  ills 
debt,  the  defendant  having  postiioned  the 
payment  of  it  until  ]0  o'clock  that  evening 
bis  own  testimony  showed  that  he  was  actu- 
ated by  a  desire  to  liarass  and  insult  tlie  de- 
fencbint,  rather  than  to  collect  the  money 
which  was  due  him.  The  testimony  also  ab- 
solutely falls  to  show  that  he  was  arrested 
at  the  instance  or  request  of  the  defendant. 
U|)on  plaintiff  i)erslstlng  In  his  boisterous  and 
insulting  conduct,  the  defendant,  as  he  had  a 
right  to  do,  asked  the  ijolice  for  protection 
and  that  plaintiff  be  removed  from  his  store. 
Having  done  this,  there  is  no  testimony  tend- 
ing to  si>''—  that  the  defendant  iutere»te«l 
himself  further  In  the  matter;  but  It  does 
show  that,  after  the  officers  bad  put  the  plain- 
tiff out  of  the  store,  he  again  returned  and 
resinned  bis  boisterous  conduct,  ond  that  the 
police  on  their  own  motion  arrested  liiiu  and 
took  him  to  the  city  hall,  where  he  gave  se- 
curity for  his  appearance  the  next  Monday 
morning,  and  this  arrest  was  not  made  until 
after  the  officers  had  informed  him  that  he 
would  be  arrested  if  he  returned  uud  resumed 
his  boisterous  conduct. 

Tiiere  seems  to  be  an  altsolute  failure  of 
testimony  to  substaBUfjto^^h^^|Qf^g.Jg,f 
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the  complaint,  and  tbe  Jndsment  will  there- 
fore be  aiOrmed. 

MOUNT.  rULLEUTON,  HUDKIN,  and 
ROOT,  JJ„  concur.  HADLEY,  G,  J.,  and 
OBOW,  J.,  took  no  part 
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NOELLB  T.  HOQUIAM  IXMBER  ft  SHIN- 
GLE CO. 

(Supreme  Court  of  Washington.    Not.  9,  1907.) 

1.  Masteb  and  Servant— Statutort  Regu- 
lations—Place  FOB  ArVOBK— CEBTIFICATE  OF 
Compliance. 

A  certificate  Ismipd  by  the  commissioner  of 
labor  under  Laws  1905.  p.  JfiO.  c.  84.  S  7.  which 
provides  for  a  certificate  when  the  factory  or 
mill  examined  conforms  to  tbe  requirements  of 
the  act,  Is  only  prima  fnele  evidence  of  a  com- 
pliance with  the  provisions  of  tbe  act,  and  is 
not  conclusive  of  the  facts  therein  certified  to 
by  the  commissioner. 

2.  Witnesses— Peivilegeo  Communications 
TO  Phtsioians— Waives. 

Where  plaintiff  in  an  action  for  personal 
Injuries  testified  as  to  the  character  and  extent 
of  bis  injuries,  he  did  not  thereby  waive  the 
privilege  granted  him  by  2  Ballinger'a  Ann. 
Codes  &  St.  8  5994,  which  enjoins  secrecy  upon 
attending  physicians,  nnless  they  have  tbe  con- 
sent of  their  patients  to  be  examined. 

[Ed.  Note.— For  casesi  in  x>oint,  see  Cent  Dig. 
vol.  60,  Witnesses,  i  782.] 

Hadley,  C.  J.,  and  Root  J.,  dissenting. 

Appeal  from  Superior  Court,  Cheballs  Coun- 
ty; Mason  Irwin,  Judge. 

Action  by  Fritz  Noelle  against  the  Hoquiam 
Lumber  &  Shingle  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

R.  S.  Eskridge,  Philip  TIndall,  and  Wil- 
liam B.  Ctampbell.  for  appellant  Gomor 
Teats  and  H.  J.  Hughes,  for  respondent 

MOUNT,  J.  Respondent  recovered  a  Judg- 
ment against  tbe  appellant  on  account  of 
personal  injuries  received  while  working  In 
appellant's  mill.  The  appellant  presents  two 
principal  questions  for  our  consideration. 
The  first  Is  that  a  certificate  of  approval,  is- 
sued by  the  commissioner  of  labor  under  the 
factory  act  of  1905,  is  conclusive  of  the  facts 
therein  certified  to  by  that  officer;  the  second, 
that  where  the  plaintiff  described  his  Injuries 
without  reference  to  what  his  attending  phy- 
sicians told  him,  he  thereby  waived  the  privi- 
lege of  secrecy  enjoined  by  statute  upon  the 
physicians. 

The  first  question  was  determined  by  us  in 
Vosberg  v.  Michigan  Lumber  Company,  89  Pac 
168,  where  we  said:  "But  the  statute  Itself 
(Laws  1905,  p.  166,  c.  84,  f  7)  makes  the  certif- 
icate only  prima  facie  evidence  of  a  compli- 
ance with  the  provisions  of  the  act  and  the 
court  performed  its  full  duty  In  this  respect 
when  It  charged  the  Jury  to  the  effect  that  the 
certificate  was  prima  facie  evidence  of  a 
compliance  with  the  statute,  and  that  the 
burden  was  on  the  respondent  to  overcome 
that  •ridenoe  b;  showing  that  the  gearing 


causing  the  injury  was  not  rrasonaMy  saf* 
guarded."  See,  also,  Keren  r.  I^iraon  Lum- 
ber Company  (Wnsb.)  89  Pac.  6(3;  Boyle  ▼. 
Anderson  &  Mlddleton  Lumber  Company 
(Wash.)  90  Pac.  433.  The  act  Is  clear  upon 
the  question,  and  we  have  no  desire  to  modi- 
fy our  opinion  in  the  cases  cite<I. 

Upon  the  other  question,  tbe  pLilntlff  at  tbe 
trial  testified  as  to  the  cbarncter  of  the  inju- 
ries be  received,  but  did  not  testify  in  regard 
to  what  tbe  physician  who  cared  for  his 
wounds  told  bim,  or  as  to  what  tbe  physician 
did  for  him.  Dr.  Campbell,  who  attended  the 
plaintiff  from  tbe  outset  and  who  dressed 
tbe  wounds  at  the  hospital  the  first  time,  died 
shortly  before  tbe  trial.  Two  other  physi- 
cians, who  were  connected  with  the  hospital, 
who  were  associated  with  Dr.  Campbell,  and 
who  helped  to  dress  the  wounds,  were  present 
at  the  trial.  These  doctors  w«?e  called  aa 
witnesses  by  the  appellant  to  testily  to  the 
extent  of  respondent's  Injury,  but  upon  re- 
spondent's objection  the  court  excluded  their 
evidence  under  tbe  statute  relating  to  privi- 
leged commimlcntlons.  Section  6994,  2  Bal- 
linger's  Ann.  Codes  ft  St  It  Is  argued  by  ap- 
pellant that  this  ruling  was  error,  for  tb« 
reason  that  the  respondent  himself  having 
testified  as  to  the  character  and  extent  of  the 
injury,  he  thereby  waived  bis  privilege  in 
regard  thereto.  The  statute  Is  as  follows: 
"The  following  persons  shall  not  be  examined 
as  witnesses:  4.  A  regular  physician  or  sur- 
geon shall  not,  without  the  consent  of  bis 
patient,  be  examined  In  a  civil  action  as  to 
any  Information  acquired  In  attending  such 
patient,  which  was  necessary  to  enable  blm 
to  prescribe  or  act  for  the  patient  •  •  •  " 
It  Is  clear  that,  with  tbe  consent  of  the  pa- 
tient his  physician  may  be  called  and  divulge 
all  the  information  he  has  learned  In  his  pro- 
fessional capacity ;  otherwise,  not  Many  au- 
thorities are  cited  by  appellant  to  the  effect 
that  where  the  patient  himself  calls  the  phy- 
sician  as  a  witness  and  permits  him  to  testi- 
fy concerning  the  ailment  treatment,  and  tbe 
advice  given,  this  constitutes  a  waiver  of  the 
privilege ;  and  also,  where  tbe  patient  testifies 
to  what  happened  in  the  presence  of  tbe  phy- 
sician, or  the  advice  and  treatment  given,  or 
statements  made  by  the  physician,  tbe  privi- 
lege Is  also  waived.  The  cases  so  holding 
are  based  upon  the  reason  that  the  patient 
himself,  by  testifying  in  regard  to  facts  which 
he  might  have  kept  secret  thereby  brealDS 
the  seal  of  privilege  and  waives  the  right  to 
object,  because  the  statute  does  not  Intend 
that  such  privilege  shall  be  used  both  as  a 
sword  of  offense  and  at  the  same  time  as  a 
shield  of  defense. 

No  case  has  been  called  to  our  attrition 
which  holds  that  a  person  may  not  describe 
bis  injuries  as  he  sees  and  feels  them,  with- 
out reference  to  what  his  attending  physi- 
cian or  surgeon  may  have  told  him,  and  that 
an  adverse  party  may  then  call  such  physician 
and  prove  by  him  that  the  patient  Is  mistaken 
or  has  testified  untruthfully.  On  the  other 
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band,  tbe  Supreme  Court  of  Montana,  In  the 
\;ase  of  May  v.  Northern  Paciflc  Railway  Com- 
pany, reported  In  32  Mont.  522,  81  Pac.  328, 
70  L..  R.  A.  Ill,  which  Is  a  case  veiy  much 
like  this,  under  a  statute  lllce  ours,  held  that 
a  patient,  by  testlfjing  to  the  cause  of  her 
injuries  and  their  nature  and  extent,  did  not 
thereliy  waive  the  privilege  granted  by  tin- 
statute.  This  Is  a  weil-eonsldered  case,  and 
many  of  the  authorities  are  there  collected 
and  discussed.  It  Is  directly  in  jwliit,  ami 
the  conclusion  of  that  court  upon  this  (lues- 
tiou  accords  with  our  views,  and  is,  we  be- 
lieve, in  accord  M-Ith  the  weight  of  authority. 
It  is  i)erhaps  true,  as  argued  by  appellant, 
that  the  injured  party  and  the  attending  i)hy- 
!<ician  may  be  the  only  persons  who  have 
linowledge  of  the  extent  of  an  Injury,  and 
that,  if  the  physician  may  not  testify  thereto, 
gi'cat  injustice  may  be  done.  This,  of  course, 
argues  against  the  policy  of  tlie  statute, 
which  rests  with  the  Ijeglslature,  and  not 
with  the  courts,  and  wo\iid  annul  the  i)rovl- 
sions  of  the  statute  entirely.  The  Legislature 
made  no  exception  to  the  rule  of  secrecy 
where  it  was  necessary  to  contradict  false- 
hood, but  provided  for  an  exception  only  In 
case  of  consent  of  the  patient.  No  doubt  suf- 
ficient reason  appeared  why  this  should  be 
the  only  exception.  We  think  the  court  did 
not  err  In  excluding  the  evidence  of  the  at- 
tending physician. 
The  judgment  must  therefore  be  affirmed. 

CROW.  DUNBAR,  RUDKIN,  and  FUI^ 
TiERTON.  JJ.,  concur. 

ROOT.  J.  I  dissent  from  that  portion  of 
the  opinion  that  holds  that  a  physician  and 
surgeon  cannot  testify  to  the  nature  and  ex- 
tent of  an  injury  to  a  patient  after  the 
latter  has  himself  voluntarily  testified  there- 
to. The  statute  in  question,  being  In  deroga- 
tion of  common  law,  must  be  strictly  con- 
strued against  him  who  Invokes  Its  aid.  The 
purpose  of  a  trial  Is  to  elicit  the  truth.  The 
truth,  when  material  to  an  issue,  should  be 
suppressed  only  when  its  utterance  would 
contravene  some  recognized  principle  of  pub- 
lie  policy.  A  physician  Is  properly  prohibited 
from  revealing  the  secrets  of  his  patient. 
Public  policy  requires  that  persons  needing 
the  advice  or  professional  assistance  of  a 
physician  or  surgeon  should  itnow  that  they 
may  consult  and  employ  one  without  any  fear 
of  their  ailment  or  condition  becoming  laiown 
by  reason  of  anything  such  medical  man  may 
do  or  say ;  but,  when  the  patient  himself  re- 
veals to  the  world  the  nature  aud  extent  of 
his  injury  or  ailment,  there  remains  no  long- 
er any  occasion  for  secrecy.  lie  in  effect 
says  that  he  no  longer  desires  to  keep  the 
matter  a  secret  When,  In  a  case  like  this, 
he  so  testifies,  and  seeks  by  that  testimony 
to  obtain  money  from  another  because  of  tliat 
condition,  the  truth  of  the  matter  becomes 
of  much  more  importance  than  the  useless 
silence  of  the  doctor.    After  this  respondent 


voluntarily  testified  to  his  condition,  what 
reason  remained  for  keeping  the  doctor  silent? 
What  public  policy  held  the  lips  of  the 
physician  as  to  a  matter  which  the  patient 
had  publicly  proclaimed?  If  the  patient  up- 
on the  witness  stand  told  the  truth,  the 
doctor.  It  may  be  i)resunied,  would  have  cor- 
roborated hiiu.  If  the  patient  testified  false- 
ly. Is  It  public  i)ollcy  to  shield  him  and 
umke  his  perjury  triumphant  by  suppressing 
the  truth  which  the  doctor  would  be  pre- 
sumed to  give?  Is  this  statute  Intended  as  an 
invitation  to  perjury  aud  a  cover  for  fraud? 
The  statute  is  a  good  one ;  but  It  was  not 
intended  as  a  slileld  for  i>erjury,  fraud,  and 
dishonesty.  After  this  respondent  went  upou 
the  witness  staud  and  voluntarily  testified 
about  his  wound,  the  matter  was  no  longer  a 
secret.  He  made  It  public?.  It  being  by  iilni 
thus  published  to  the  world,  the  injunction  of 
secrecy  no  longer  rested  upon  the  doctor. 
When  tlie  reason  of  a  rule  or  statute  falls, 
the  application  of  the  rule  or  statute  falls. 
The  liberty  aud  proptu-ty  of  the  citizen  must 
often  deitend  uiioit  his  ability  to  establish  iu 
court  tlie  truth  of  a  given  mutter.  If  he  is 
refused  the  right  to  furnish  testimony  show- 
ing the  truth,  he  Is  thereby.  In  effect,  de- 
prived of  his  liberty  and  jjroiierty.  Such  a 
result  can  be  tolerated  under  our  form  of 
government  only  where  there  is  a  well-recog- 
nized i)ubllc  Interest  which  demands  the  sui>- 
jiresslon  of  the  truth.  In  support  of  these 
views  I  may  cite  from  many  authorities  the 
following: 

In  the  case  of  Hail  &  Paulson  Furniture  Co. 
V.  Wilbur,  4  Wash.  M4.  30  I'ac.  (i(;o,  this 
court  si)oke  as  follows:  "Wilbur,  one  of  the 
appellants,  was  requii-ed  on  cross-examination 
to  answer  questions  tending  to  disclose  what 
advice  his  attorney  gave  him  concerning  the 
advisability  of  resisting  the  respondent's  de- 
mands. »  •  •  But  the  wurse  permitted 
by  the  coiu-t  did  not  violate  the  rule  as  to 
confidential  communications  between  attorney 
and  client,  because  the  client  lilmself  first 
opened  the  matter." 

In  the  case  of  Hunt  v.  Blackburn,  128  IT. 
S.  4C)4,  9  Sup.  Ct.  125.  .32  L.  Ed.  488,  the 
Sui)reuie  Court  of  the  United  States,  iu  deal- 
ing with  the  principle  here  Involved,  although 
in  a  case  not  so  strongly  for  the  appellant  as 
this,  said :  "But  the  privilege  is  that  of  the 
client  alone,  and  no  rule  prohibits  the  latter 
from  divulging  his  own  secrets ;  and,  if  the 
client  has  voluntarily  waived  the  privilege,  it 
cannot  be  Insisted  on  to  close  the  mouth  of 
the  attorney.  When  Mrs.  Blackburn  entered 
upon  a  line  of  defense  which  Involved  what 
transjiired  between  herself  and  Mr.  Weather- 
ford,  and  respecting  which  she  testified,  she 
waived  her  right  to  object  to  his  giving  his 
own  aifcount  of  the  matter." 

The  Court  of  .\i)peal8  of  New  York,  in  Mc- 

Kinney  v.  Grand  Street  B.  R.  Co.,  104  N.  Y. 

arc'.  10  N.  E.  T>4i,  used  this  language:    "The 

X)utient  cannot  use  this  privilege  both  as  a 
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sword  and  a  shield,  to  waive  when  It  Inures 
to  her  advantage,  and  wield  when  It  does  not. 
After  Its  publication  no  further  Injury  can  be 
Inflicted  upon  the  rights  and  Interests  which 
the  statute  was  intended  to  protect,  and 
there  is  no  further  reason  for  its  enforce- 
ment. The  nature  of  the  information  is 
of  such  a  character  that,  when  It  Is  once 
divulged  In  legal  proceedings,  It  cannot  be 
again  hidden  or  concealed.  It  is  then  open  to 
the  consideration  of  the  entire  public,  and  the 
privilege  of  forbidding  its  repetition  Is  not 
conferred  by  the  statute.  The  consent,  hav- 
ing been  once  given  and  acted  upon,  cannot 
be  recalled,  and  the  patient  can  never  be 
restored  to  the  condition  which  the  statute, 
from  motives  of  public  policy,  has  sought  to 
protect.  *  •  •  The  object  of  the  statute 
having  been  voluntarily  defeated  by  the  party 
for  whose  benefit  It  was  enacted,  there  can 
be  no  reason  for  Its  continued  enforcement 
in  such  case." 

Webb  v.  Met.  Street  Ry.  Co.,  89  Mo.  App. 
C04,  was  a  case  wherein  the  Court  of  Appeals 
of  Missouri  expressed  its  views  upon  this 
question  as  follows:  "She  voluntarily  lifted 
the  veil  of  secrecy  by  going  on  the  stand  and 
testifying  to  the  different  treatments  of 
the  different  doctors.  She  was  iillowed  to 
fortify  her  case  In  this  way  by  the  silent  tes- 
timony of  those  whose  acts  and  words  (in- 
directly) she  Invoked,  but  whose  mouths  she 
closed  by  the  shield  of  the  statute.  If  such 
be  the  law,  it  can  be  made  destructive  to  the 
rights  of  third  parties.  There  would  be  no 
safety  against  its  evil  tendencies  in  the  hands 
of  nnscrupulous  persons.  That  which  was 
hitended  by  the  Legislature  to  hide,  as  with  a 
veil,  the  secret  and  sacred  confidences  of  the 
sick  room,  should  not  be  used  as  a  snare 
for  the  judge  and  jury.  There  was  a  want 
of  candor  and  fairness  In  such  a  course  that 
at  once  challenges  the  sense  of  justice.  It  Is 
a  game  of  bide  and  seek,  to  be  played  by  one 
side  alone,  to  the  utter  helplessness  and  con- 
fusion of  the  other  side.  A  sense  of  ju- 
dicial responsibility  forbids  us  giving  our 
consent  to  a  rule  of  law  that,  on  Its  face,  is  so 
imfair  and  so  unjust.  He  who  Invokes  the 
statute  must  do  so  with  the  full  and  tm- 
(lualifled  understanding  that  It  is  a  shield  to 
him,  and  not  a  sword  for  others ;  that  Its 
beneficent  object  Is  to  protect  him  In  his 
rights  and  not  to  impair  tliose  of  his  ad- 
versarj'.  We  hold  that  the  physicians,  whose 
evidence  was  offered,  were  competent  wit- 
nesses under  the  facts." 

The  Supreme  Onirt  of  Nevada,  in  State  v. 
Depoister.  21  Nev.  108,  25  Pac.  1000.  said: 
"Her  testimony  was  of  a  nature  to  make  pub- 
lic all  matters  bearing  upon  the  injuries  and 
sufferings  of  the  child  ns  affected  by  the  de- 
fendant's acts.  It  practically  disclosed  the 
general  nature  of  the  complaint  for  which  the 
plij-slcian  prescribed.  If  any  injury  conld  be 
Inflicted  by  testimony  of  this  nature,  it  was 
done  by  the  mother's  testimony;    and,  the 


facts  having  once  been  exposed,  It  would 
seem  that  there  was  no  reason  why  the 
physician's  knowledge  should  be  treated  as 
confidential." 

In  Lane  v.  Bolcourt,  128  Ind.  420,  27  N. 
E.  1111,  25  Am.  St.  Rep.  442,  the  Supreme 
Court  of  that  state  gave  this  expression : 
"The  testimony  given  by  the  witnesses  of  the 
appellee  broke  the  seal  of  privacy  and  gave 
publicity  to  the  whole  matter.  The  patient 
waived  the  statutory  rule.  The  course  pur- 
sued laid  the  occurrence  open  to  Investigation. 
Nothing  was  privileged,  since  all  was  pub- 
lished. The  statute  was  not  meant  to  appl.v 
to  such  a  case  as  this,  nor  Is  It  within  the 
letter  or  the  spirit  of  the  law.  If  a  patient 
makes  public  in  a  court  of  justice  the  oo 
currences  of  the  sickroom  for  the  purpose  of 
obtaining  a  judgment  for  damages  against 
his  physician,  he  cannot  shut  out  the  physi- 
cian himself,  nor  any  other  who  was  present 
at  the  time  covered  by  the  testimony.  When 
the  patient  vol'iatarlly  publishes  the  occur- 
rence, hu  cannot  be  heard  to  assert  that  the 
confidence  which  the  statute  was  intended  to 
maintain  Inviolate  continues  to  exist.  By 
his  voluntary  act  he  breaks  down  the  bar- 
riers, and  the  professional  duty  of  secrecy 
ceases.  It  would  be  monstrous  If  the  patient 
himself  might  detail  all  that  occurred,  and 
yet  compel  the  physician  to  remain  silent. 
The  principle  Is  the  same,  whether  the 
physician  called  is  a  consulting  physician,  or 
Is  the  defendant.  The  opening  of  the  matter 
to  Investigation  removed  the  obligation  of 
secrecy  as  to  all,  not  merely  as  to  one. 
When  the  obligation  to  silence  Is  broken,  it 
is  broken  for  the  defendant  as  well  as  for  the 
plaintiff." 

The  Supreme  Court  of  New  York,  In 
Schlotterer  v.  B.  &  N.  Y.  Ferry  Co.,  89  App. 
Div.  508,  85  N.  Y.  8ui>p.  847,  discussed  the 
question  in  this  manner :  "The  purpose  of  the 
statute  is  to  cover  the  relation  of  phyBician 
and  patient  with  the  cloak  of  confidence.  But 
the  purpose  Is  to  save  the  patient  from  pos- 
sible humiliation  or  distress,  not  to  otable 
him  to  win  a  lawsuit.  •  *  •  In  my  opin- 
ion, the  language  of  the  statute  does  not 
authorize  a  construction  which  affords  the 
privilege,  notwithstanding  the  reason  for 
its  continuance  has  ceased  to  exist." 

In  Rauh  v.  Dentscher  Vereln,  29  App.  Div. 
483,  51  N.  y.  Supp.  985.  the  court  expressed 
Itself  as  follows:  "And  It  would  appear  to  be 
equally  unfair  and  unreasonable  to  allow  a 
plaintiff — the  one  most  Interested  In  the  re- 
covery— to  testify  to  what  took  place  at  the 
time  of  the  examination  by  the  physicians, 
or  of  the  operations  that  were  performed, 
or  the  treatment  received,  and  at  the  same 
time  enjoin  silence  upon  the  physician.  A. 
physician,  when  called,  may  be  said  to  be, 
imder  ordinary  circumstances,  a  disinterested 
witness.  His  professional  position  and  bis 
reputation  would  of  thenwelves  be  a  pledge 
for  his  not  Intentionally  violating  his  oath. 
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and  generally  he  would  have  no  great  object 
in  making  a  false  statement  as  to  the  result 
of  his  investigations,  while  his  professional 
knowledge  would  enable  him  to  state  correct- 
ly the  result  of  his  investigations,  and  the 
treatment  he  prescribed,  or  the  operations  he 
performed.  In  the  case,  however,  of  a  plaln- 
tlir,  irrespective  of  the  interest  that  be  would 
have  in  coloring  the  testimony  to  suit  his 
'case,  his  lack  of  professional  knowledge 
would  expose  him  to  mistakes  in  testifying, 
«nd  would  make  It  quite  possible,  with  the 
utmost  good  faith  on  the  part  of  the  party 
testifying,  that  the  testimony  would  be  gross- 
ly misleading.  It  must  be  apparent  that  such 
a  rule  would  work  the  greatest  injustice,  and 
would  expose  the  defendant  to  danger  on 
account  of  the  fact  that  the  rule  would  pre- 
vent him  from  examining  into  the  truth  of 
the  plaintifTs  statements.  •  •  •  xhe 
physician  would  certainly  be  allowed  to  con- 
tradict the  fact  testified  to  by  plaintiff. 
•  •  *  We  thlnli,  therefore,  it  was  error  to 
exclude  the  testlmoity  of  this  physician  to  the 
condition  of  the  plaintiff  when  she  came  to 
the  hospital,  and  as  to  the  operations  he 
performed  upon  her,  and  the  result  of  these 
operations." 

In  the  case  of  Morris  v.  Railway  Company, 
148  N.  Y.  88,  42  :N.  EL  410,  51  Am.  St  Bep. 
675,  the  Court  of  Appeals  of  New  York  used 
tills  language:  "It  is  a  case  where  two  phy- 
sicians attended  the  patient,  both  holding 
professional  relations  to  her,  and  In  a  suit 
In  which  the  nature  and  extent  of  her  in- 
juries (as  then  appearing)  is  the  Important 
Inquiry,  she  calls  one  of  them,  and  the  de- 
fendant the  other.  She  has  the  right,  un- 
questionably, to  avail  herself  of  the  testi- 
mony of  the  one  which  she  thinks  will  be 
the  most  favorable  for  her  case;  but  the 
question  is  whether  she  can  at  the  same  time 
deprive  the  defendant  of  the  benefit  of  the 
testimony  of  the  other.  *  *  *  In  this 
case  it  was  the  privilege  of  the  plaintiff  to 
insist  that  both  physicians  should  remain 
silent  as  to  all  information  they  obtained  at 
the  consultation:  but  she  waived  this  privi- 
lege when  she  called  Dr.  Payne  as  a  witness 
and  required  him  to  disclose  it.  The  plain- 
tiff could  not  sever  her  privilege,  and  waive 
it  in  part  and  retain  it  in  part.  If  she 
waived  It  at  all.  It  then  ceased  to  exist,  not 
partially;  but  entirely.  The  testimony  of  Dr. 
Payne  having  been  given  in  her  behalf, 
every  reason  for  excluding  that  of  his  asso- 
ciate ceased.  •  •  »  We  think  that  a  con- 
struction of  the  statute  which  permits  a  pa- 
tient who  has  been  attended  by  two  physi- 
cians at  the  same  examiuation  or  consulta- 
tion to  call  one  of  them  as  a  witness  to 
prove  what  took  place  or  what  he  learned, 
thus  making  public  the  whole  interview,  and 
still  retain  the  right  to  object  to  the  other, 
is  unreasonable  and  unjust,  and  should  not 
be  followed.  The  waiver  Is  complete  as  to 
that  consultation,  when  one  of  them  Is  used 
as  a  witness.    The  considerations  and  rea- 


sons upon  which  the  statute  was  founded  no 
longer  exist,  when  full  disclosure  is  made  by 
either  with  the  consent  of  the  patient,  and 
every  party  to  the  transaction  thus  dis- 
closed is  relieved  from  any  injunction  of  se- 
crecy. •  •  •  Upon  every  principle  of  rea- 
son and  Justice  this  act  amounted  to  a 
waiver  of  the  right  to  object  to  the  testi- 
mony of  the  other  physician,  when  called  by 
the  defendant,  as  to  the  same  transaction." 

In  Treanor  v.  Manhattan  By.  Co.  (X.  Y. 
Com.  Fl.)  16  N.  Y.  Supp.  536,  this  language 
is  employed:  "Although  the  statute  pre- 
scribes an  express  waiver,  the  Court  of  Ap- 
peals has  decided  that  it  may  be  inferred 
from  conduct  •  •  •  The  thing  forbidden 
by  the  Code  is  the  disclosure  of  professional 
information,  and  the  policy  of  the  enactment 
is  to  protect  patients  in  the  free  revelation 
of  their  maladies  to  their  physician.  But 
what  If,  in  order  to  enforce  a  claim  against 
a  stranger,  the  patient  himself  promulgate 
the  information,  and  uncovers  his  maladies 
and  infirmities  In  court?  Does  he  not  there- 
by break  the  seal  of  secre<7  and  absolve  the 
physician  from  the  obligation  of  silence? 
Does  he  not,  in  the  strictest  and  most  em- 
phatic sense,  waive  his  privilege?  Is  it  to  be 
tolerated  that,  to  mulct  another  in  damages, 
he  may  Inflame  a  Jury  with  a  false  w  ex- 
aggerated story  of  his  Injuries  and  suffer- 
ing, and  yet  a  physician  whom  he  has  con- 
sulted Is  not  to  be  allowed  to  prevent  the 
meditated  injustice  by  a  truthful  statement 
of  the  case?" 

Greeuleaf  on  Evidence  (16th  Ed.)  vol.  1, 
S  247a,  contains  the  following:  "As  to  the 
I)olicy  of  the  privilege,  and  of  extending  it 
there  can  only  be  condemnation.  The  chief 
classes  of  litigation  in  wltlch  it  is  invoked 
are  actions  on  policies  of  life  Insurance, 
where  the  deceased's  misrepresentations  as  to 
health  are  Involved;  actions  for  corporal  in- 
juries, where  the  plaintiff's  bodily  condition 
Is  to  be  ascertained;  and  testamentary  ac- 
tions, where  the  testator's  mental  condition 
is  in  issue.  In  all  of  these  cases  the  medical 
testimony  is  'the  most  vital  and  reliable,'  'the 
most  Important  and  decisive,'  and  Is  absolute- 
ly needed  for  purposes  of  learning  the  truth. 
In  none  of  them  Is  there  any  reason  for  the 
party  to  conceal  the  facts,  except  to  perpe- 
trate a  fraud  upon  the  opposing  party,  and 
in  the  first  two  of  these  classes  the  advance- 
ment of  fraudulent  claims  is  notoriously  com- 
mon. *  •  •  In  litigation  about  wills, 
policies,  and  personal  injuries,  the  privilege, 
where  it  exists.  Is  known  in  practice  to  be  a 
serious  obstacle  to  the  ascertainment  of  truth 
and  a  useful  weapon  for  those  Interested  In 
suppressing  it" 

Wigmore  on  Evidence,  vol.  4,  at  sections 
2380,  2388,  2389,  discusses  the  question  at 
length,  making,  among  others,  the  following 
observations :  "That  the  relation  of  physician 
and  patient  should  be  fostered  no  one  will 
deny.  But  that  the  Injury  to  that  relation  is 
greater  than  the  Injury  to  justice— the  final 
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canon  to  be  satisfied — must  most  empUatically 
be  denied.  Tbe  Injury  Is  decidedly  In  the  con- 
trary direction.  Indeed,  the  facts  of  litiga- 
tion to-day  are  such  that  the  answer  can 
hardly  be  seriously  doubted.  Of  tbe  kinds 
of  ailments  that  are  coniujonly  claimed  as 
the  subject  of  the  privilege,  there  is  seldom 
an  Instance  where  It  is  not  ludicrous  to  sug- 
gest that  the  party  cared  at  the  time  to 
preserve  the  knowledge  of  it  from  any  per- 
son but  the  physician.  From  asthma  to  bro- 
ken rigs,  from  ague  to  tetanus,  the  facts  of 
the  disease  are  not  only  disclosable  without 
shame,  but  are  In  fact  often  publicly  known 
and  knowable  by  every  one — except  the  ap- 
pointed investigators  of  truth.  The  extreme 
of  farcicality  Is  often  reached  In  litigation 
over  personal  injuries — in  the  common  case, 
a  person  injured  by  a  street  car  amid  a 
throng  of  sympathizing  onlookers.  Here  the 
element  of  absurdity  will  sometimes  be  dou- 
ble. In  the  first  place,  there  is  nothing  in 
the  world,  by  the  nature  of  the  Injury,  for 
the  physician  to  disclose,  which  any  person 
would  ordinarily  care  to  keep  private  from 
his  neighbors;  and,  in  the  second  place,  the 
fact  which  would  be  most  strenuously  se- 
creted and  effectively  protected,  when  the  de- 
fendant called  the  plaintiff's  physician  and 
sought  its  disclosure,  would  be  the  fact  that 
the  plaintiff  was  not  Injured  at  all.  Upon 
such  a  foundation  of  vain  Imaginations  Is 
the  privilege  reared.  The  injury  to  justice 
by  the  repression  of  the  facts  of  corporal  In- 
jury and  disease  is  a  hnndredfold  greater 
than  any  injury  which  might  be  done  by  dis- 
closure. •  •  *  The  privilege  may  be 
waived,  like  all  other  privileges.  It  Is  as- 
tonishing to  find  that  this  question  could 
ever  have  been  regiirded  as  debatable.  Xotli- 
ing  but  a  confusion  of  fundamental  Ideas 
could  ever  create  any  doubt.  *  *  •  A 
waiver  is  to  be  predicated,  not  only  when  the 
conduct  indicates  a  plain  Intention  to  aban- 
don the  privilege,  but  also  when  the  con- 
duct (though  not  evincing  that  intention) 
l>laces  the  claimant  in  such  a  position,  with 
reference  to  tlie  evidence,  that  it  would  be 
unfair  and  Inconsistent  to  pei-mit  the  reten- 
tion of  the  privilege.  •  ♦  *  In  the  first 
place,  the  bringing  of  an  action  In  which  an 
essential  part  of  the  Issue  is  the  existence 
of  physical  aliment  should  be  a  waiver  of  the 
privilege  for  all  communications  concerning 
that  ailment.  Tlie  whole  reason  for  tiie 
privilege  is  the  patient's  supposed  unwilling- 
ness that  the  ailment  should  be  disclosed  to 
the  world  at  large;  hence  the  bringing  of  a 
suit  In  which  the  very  declaration,  and  much 
more  the  proof,  discloses  the  ailment  to  the 
world  at  large,  is  of  Itself  an  Indication 
that  the  suppose<l  repugnancy  to  disclosure 
does  not  exist.  *  •  *  In  actions  for  per- 
sonal Injury,  the  permission  to  claim  the 
privilege  Is  a  burlesque  upon  logic  and  jus- 
tice. »  »  •  The  party's  own  voluntary 
testimony,  on  trial,  to  his  physical  condition 
iu  issue,  should  be  a  waiver  of  the  privilege 


for  the  testimony  of  a  physician  who  has 
been  consulted  about  the  same  physical  con- 
dition in  issue.  »  •  •  Certainly  It  Is  a 
spectacle  fit  to  Increase  the  layman's  tradi- 
tional contempt  for  the  chicanery  of  the  law 
when  a  plaintiff  describes  at  length  to  the 
jury  and  a  crowded  courtroom  the  details  oC 
Ills  supix)sed  ailment,  and  then  neatly  »u\)- 
presses  the  available  i)roof  of  his  falsities 
by  wielding  a  weapon  nominally  termed  a: 
privilege." 

See,  also,  Lawson  v.  Morning  Journal  As- 
sociation, 32  App.  DIv.  71^  52  X.  Y.  Supp. 
484;  Hennessey  v.  Kelley,  30  Misc.  Rep.  HKi, 
64  N.  y.  SuK).  5G2;  Marx  v.  Railway  Com- 
pany, 5C  Hun,  575,  10  N.  Y.  Supp.  150;  Rauh 
v.  Deutscher  Vereln,  29  App.  Div.  4S3.  51 
N.  Y.  Supp.  985;  Brown  v.  Metropolltau  Life 
Ins.  Co.,  65  Mich.  306,  32  X.  W.  610,  8  -4.m. 
St.  Rep.  894;  Campan  v.  North,  39  Mich.  60<5, 
33  Am.  Rep.  433;  23  Am.  &  Eng.  Knc.  of 
Law,  91;  4  CuiTent  I^w,  p.  1955;  HIgbflll  v. 
Missouri  Pac.  Co.,  93  Mo.  App.  219;  Lone 
V.  Bolcourt,  128  Ind.  420,  27  N.  E.  1111,  25 
Am.  St.  Rep.  442. 

Both  upon  principle  and  authority,  I  think 
the  physician  should  have  l>een  permitted  to 
testify. 


HADLEY,  O.  J. 
ROOT  has  said. 


I  concur  in  what  Judge 


STATE  V.  HERAU>. 
(Supreme  Court  of  Washington.    Nov.  18,  1907.> 
Constitutional    Law  —  Statdte    Closing 
Theaters  on  Sunday— PsiviMiGES  and  Im- 
munities. 

BallinBor's  Ann.  Codps  &  St.  §  V2riO 
(Pierce's  Code,  I  1880),  which  provides,  "Any 
per.«on  who  shall  keep  open  any  pla.vhouse  or 
theater  ♦  •  •  or  engage  in  any  noisy  amuse- 
ments, •  *  •  on  Simday,  shall,  upon  convic- 
tion." etc.,  prevents  the  opening  on  Sunday  of 
a  theater  building  or  playhouse  for  theatrical 
plays  or  dramatic  performances,  but  not  for  re- 
ligious or  other  quiet,  leRitimate,  and  orderly 
exercises,  and  hence  does  not  violate  Const,  tl. 
S.  Amend.  14,  nor  Const.  Wash.  art.  1,  §  12, 
which  forbids  the  passage  of  laws  granting 
special  privileges  or  immunities  to  any  citizen 
or  class  of  citizens. 

Appeal  from  Superior  Court,  Pierce  (boun- 
ty :  W.  H.  Snell,  Judge. 

Charles  Herald  was  charged  with  keeping- 
open  a  place  of  amus^uent  on  Sunday. 
From  an  order  sustaining  a  demurrer  to  the 
information,  the  state  appeals.  Reversed 
and  remanded. 

n.  G.  Rowland  and  Robert  M.  Da-sis,  for 
appellant.  McBride,  Stratton  &  Dalton  and 
Ellis  &  Fletcher,  for  respondent 

ROOT,  J.  .  Respondent  was  Informed 
against  by  the  prosecuting  attorney  of  Pierce 
cotmty  by  an  Information  charging  him  with 
having  violated  sectlMi  7250,  Balllnger's  Ann. 
Codes  &  St.  (section  1886,  Pierce's  Code), 
which  reads  as  follows:  "Any  i)erson  who 
shall  keep  open  any  playhouse  or  theater,. 
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race  ground,  cock  pit,  or  play  at  any  game  of 
cbance  for  gain,  or  engage  in  any  noisy 
amusements,  or  keep  open  any  drinking  or 
billiard  saloon,  or  sell  or  dispose  of  any  in- 
toxicating liquors  as  a  beverage,  on  the  first 
day  of  the  week,  commonly  called  Sunday, 
shall,  npon  conviction  tliereof,  be  punished  by 
a  fine  not  less  than  thirty  dollars  nor  more 
than  two  hundred  and  flfty  dollars.  All  fines 
collected  for  violation  of  this  section  shall 
be  paid  into  the  common  school  fund."  ▲ 
demurrer  was  Interposed  to  the  Information, 
and  sustained  by  the  trial  court,  upon  the 
ground  that  the  statute  was  unconstitutional 
as  being  In  conflict  with  section  12,  art  1,  of 
the  state  Constitution,  and  section  1  of  the 
-fourteenth  amendment  to  the  federal  Consti- 
tution. 

It  Is  urged  by  respondent  that  this  statute 
prevents  the  opening  of  a  theater  building 
for  any  purpose  whatever  on  Sunday;  that 
the  opening  of  such  thenter  building  for 
church,  Sunday  school,  ordinary  lecture,  me- 
morial service,  or  other  legitimate,  quiet,  and 
proper  service,  would  be  Invalid  as  much  as 
If  opened  for  the  purposes  of  giving  a  theat- 
rical play  or  dramatic  performance ;  that  the 
attempt  to  prevent  such  a  building  from  be- 
ing opened  for  such  religious  or  other  order- 
ly and  quiet  exercises  is  an  infringement  of 
the  rights  of  the  Individual  and  is  conse- 
quently in  contravention  of  the  constitutional 
guarantees  above  referred  to.  The  question 
'dei)end8  upon  the  construction  to  be  given 
the  statute.  If  It  he  given  a  narrow,  tech- 
nical construction,  respondent's  position  may 
be  upheld.  But  If  It  be  given  what  we  re- 
gard as  a  reasonable  and  a  common-sense  in- 
terpretation, to  wit,  that  a  theater  building 
or  playhouse  should  not  be  opened  for  the- 
atrical plays  or  dramatic  performances  upon 
Sunday,  then  it  is  not  open  to  the  objections 
urged.  We  think  It  Is  perfectly  apparent 
that  the  Legislature  Intended  by  this  statute 
to  prevent  the  opening  of  theaters  and  play- 
houses on  Sunday  for  the  giving  of  such 
plays  and  performances,  and  that  It  had  no 
intention  of  forbidding  them  to  be  opened 
for  religious  or  other  quiet,  legitimate,  and 
orderly  exercises. 

The  judgment  of  the  honorable  superior 
-court  Is  reversed,  and  the  cause  remanded 
ft>r  further  proceedings  not  inconsistent  with 
this  opinion. 

PULt-ERTON,  RDDKIN,  MOUNT,  and 
DUNBAR,  JJ.,  concur.  HADLBT,  O.  J„ 
and  CROW,  J.,  did  not  sit 


<47  Wuh.  510) 

CONNELL  V.  SBATTIiB,  R.  &  S.  RX.  CO. 

(Supreme  Court  of  Washington.    Nov.  8,  1907.) 

1.  Cakstebs— Injury    to    Pasbkroeks— Gabb 
bt  motormen— instbuctionb. 

An  iDstniction,  in  an  action  agnlnst  a  car- 
rier for  injury  to  a  passenger,  wliicii,  after  aa- 
■erting  that,  if  defendant's  motormen  exercised 
tk*  b&best  degie*  of  oaia  to  avoid  Uw  aocideat 


which  was  reasonably  practicable  under  the  cir- 
cumstances, this  was  enough,  states  that  by  the 
term  "highest  deeree  of  care"  is  meant  that  de- 
gree of  care  which  would  be  exercised  nnder  like 
circumstances  by  very  carefui,  prudent,  and  ex- 
perienced conductors  and  motormen  generally, 
does  not  require  too  much  by  the  use  of  the 
word  "very." 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  I  1327.] 

2.  Samk— Collision    or    Gabs— Pbksuuftioii 

OF    NEaLIOENCB— iNSTBtlCnONS. 

Where  the  complaint,  in  an  action  against 
an  electric  railway  company  for  injnry  to  a 
passenger  by  collision  of  two  cars,  simply  char- 
ges in  general  terms  that  defendant,  and  Its 
agents  and  servants,  so  carelessly  and  negli- 
gently operated  the  cars  that  they  come  to- 
gether in  a  head-on  collision,  and  that  by  the  ex- 
ercise of  proper  care  the  collision  could  have 
been  avoided,  and  the  fact  of  collision  was  ad- 
mitted, and  defendant  introduced  evidence  bear- 
ing on  the  acts  and  limitations  of  the  two  motor- 
men  nnder  the  circumstances,  it  was  not  error 
to  place  on  defendant  the  imputation  of  nerii- 
gence,  based  on  its  admission  of  a  collision,  Dy 
an  instruction  that  if  the  Jury  found  the  motor- 
man  of  either  car  failed  to  exercise  the  judg- 
ment care,  caution,  and  sicill  necessary  under 
the  circumstances,  and  failed  to  exercise  the 
care,  judgment,  caution,  and  skill  nsualiy  and 
customarily  attendant  in  like  conditions  and 
circumstances,  then  defendant  had  failed  to  ov- 
ercome the  imputation  of  negligence  in  operating 
the  cars,  arising  in  case  of  such  collision. 

SBd.  Note.— For  cases  in  point  see  Cent.  Dig. 
.  9,  Carriers,  {   1334.] 

8.  Nkw  Tbiai,— MiscoRDUor  or  Pi.4intiit  at 

Tbiai,. 

PlaintifE,  In  a  personal  Injury  case,  cannot 
be  said  to  have  been  guilty  of  misconduct  be- 
cause, near  the  close  of  the  argument  for  defend- 
ant, she  burst  out  crying  and  trembling,  and 
was  suddenly  taken  out  of  the  room,  in  view  of 
the  jury,  by  those  who  were  with  her;  she  hav- 
ing been  engaged  in  a  long  trial,  the  evidence 
tending  to  show  she  was  very  nervous  as  the  re- 
sult of  her  injuries,  the  argument  having  beoi 
in  progress  for  an  hour,  and  it  not  being  an 
unreasonable  inference,  based  on  the  evidence, 
that  the  argument  may  have  involved  criticism 
of  her  to  such  an  extent  that  as  a  nervous  wo- 
man, she  was  unavoidably  overcome  in  sucli 
manner. 
4.  Davaoes- KxoEflsivn  DijcAOxa— Pebsonai, 

Injuries. 

A  verdict  of  $3..^00  cannot  be  said  to  i)e  ex- 
cessive, where  plaintiff,  who  for  years  had  worked 
and  earned  her  living^  and  at  the  time  of  her 
injury  was  employed  in  a  store  in  the  altera- 
tion of  ladles'  tailor-made  gowns,  was  so  bruised 
alMut  her  side  and  injured  al>ont  her  ribs  and 
spine  that  she  has  since  l>een  unable  to  follow 
any  vocation. 

[E^  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  S$  380-394.] 

Appeal  from  Superior  Court  King  County ; 
R.  &  Steiner,  Judge. 

Action  by  Mary  J.  Connell  against  the  Seat- 
tle, Renton  te  Southern  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Sachs  &  Hale,  for  appellant  Jackson  SlI- 
baugh.  for  respondent 

HADLBT,  C.  J.  This  la  an  action  to  reeoT- 
er  damages  for  personal  Injuries  received  by 
the  plaintiff  in  a  collision  on  the  defendant's 
railroad.  The  defendant  owns  and  operates 
an  electric  railway  between  the  dtj  of  Sea^ 
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tie  and  the  town  of  Benton.  The  plaintiff 
was  a  passenger  upon  one  of  the  defendant's 
cars,  when  It  was  met  upon  the  same  track 
by  what  was  known  as  the  "line  car."  This 
was  a  box-like  car,  used  for  carrying  freight, 
and  was  not  employed  for  passenger  service. 
The  passenger  car,  upon  which  the  plaintiff 
was  riding,  was  moving  over  the  track,  the 
grade  of  which  was  practically  level.  Two 
or  three  blocks  In  front  of  this  car  the  track 
began  a  steep  ascent,  upon  a  grade  of  at  least 
H  per  cent,  and  perhaps  more.  The  line  car 
was  coming  down  this  grade,  when  for  some 
reason  Its  operator  failed  to  control  It.  The 
wheels  slid,  and  the  brakes  failed  to  hold  it 
or  to  check  its  speed.  The  car  moved  down 
the  hill  at  a  high  rate  of  speed,  checked  some- 
what after  reaching  the  level,  and  plunged 
head-on  Into  the  passenger  car,  causing  the 
plaintiff's  Injuries.  The  defendant  denle<I 
negligence  on  its  part,  and,  after  a  trial  be- 
fore a  Jury,  a  verdict  was  returned  for  plain- 
tiff in  the  sum  of  ^S.ijOO,  for  which  amount 
judgment  was  entered.  The  defendant  has 
appealed. 

It  Is  assigned  that  the  court  erred  In  refus- 
ing to  give  the  following  Instruction :  "With 
respect  to  the  degree  of  care  owed  by  the  de- 
fendant to  its  passengers,  you  are  instructed 
that  the  duty  enjoined  by  the  law  upon  de- 
fendant's conductors  and  motormen  does  not 
require  the  exercise  of  the  highest  degree  of 
care  possible  to  avoid  an  accident,  but  only 
the  highest  degree  of  care  reasonably  prac- 
ticable under  the  circumstances  and  condi- 
tions existing  at  the  time  and  place  in  ques- 
tloiL  By  the  term  'highest  degree  of  care,' 
used  in  these  Instructiona,  Is  meant  that  de- 
gree of  care  which  would  l)c  exercised  under 
like  circumstances  by  careful,  i)rudent,  and 
exi)erlenced  conductors  and  motormen  gen- 
erally." The  substance  of  the  above  Instruc- 
tion was  given  In  the  following  niodtfled 
form :  "But  the  defendant  Is  not  an  insurer 
of  the  safety  of  its  passengers  In  any  and  at 
all  events.  If  Its  motormen  exercised  the 
highest  degree  of  care  to  avoid  the  accident 
which  is  reasonably  practicable  under  the 
circumstances  and  conditions  existing  at  the 
time  and  place  In  question,  the  demands  of 
the  law  are  satisfied.  By  the  term  'highest 
degree  of  care,'  used  In  these  instructions,  is 
meant  that  degree  of  care  which  would  be 
e.xercised  under  like  circumstances  by  very 
careful,  prudent,  and  experienced  conductors 
and  motonucn  generally. '  We  think  all  es- 
sential iioints  covered  by  the  Instruction  as 
retiuested  were  effectively  covered  in  the  in- 
struction as  given  In  the  modified  form.  The 
Instruction  as  given  is  criticised  because  the 
court  characterized  the  term  "highest  degree 
of  care"'  as  that  which  would  he  exercised  un- 
der like  circumstances  by  "vei-y  careful,  pru- 
dent, and  experienced  conductors  and  motor- 
men  generally."  The  objectliin  Is  to  the  use 
of  the  word  "very"  In  the  alwve  connection. 
We  see  no  error  In  the  resfiect  mentioned. 
The  court's  instruction  as  to  the  highest  de- 


gree of  care  that  should  be  exercised  under 
given  circumstances  was  in  accord  with  the 
decision  of  this  court  in  Foster  v.  Seattle 
Electric  Company,  35  Wash.  177,  76  Pac.  995, 
It  seems  almost  axiomatic  that  only  very 
careful,  prudent,  and  experienced  oj^erators 
of  cars  can  exercise  the  highest  degree  of 
care. 

It  18  assigned  that  It  was  error  to  give  the 
following  instruction :  "If  you  should  fin  J 
that  the  motorman  of  either  car  failed  to  ex- 
ercise the  Judgment,  care,  caution,  and  skill 
which  was  necessary  under  all  the  existing 
circumstances,  and  that  they,  or  either  of 
them,  failed  to  exercise  the  care.  Judgment, 
caution,  and  skill  usually  and  customarily 
attendant  In  like  conditions  and  circumstan- 
ces, then  the  defendant  has  failed  to  over- 
come the  Imputation  of  negligence  in  operat- 
ing said  cars  arising  in  case  of  such  collision, 
and  you  should  find  for  the  plaintiff,  and  give 
her  such  damages  as  you  find  she  has  sus- 
tained, if  all  the  other  elements  of  her  cause 
of  action  have  been  proved  to  your  satisfac- 
tion." It  Is  argued  that  the  instruction  with- 
out limitation  erroneously  placed  upon  appel- 
lant the  Imputation  of  negligence  based  upon 
the  admission  by  appellant  that  a  collision 
did  in  fact  occur.  It  is  conceded  to  be  the 
rule,  where  two  cars  of  the  same  railway 
company  collide,  that  a  presumption  of  neg- 
ligence arises  against  the  company,  which  It 
must  overcome  In  order  to  escape  liability  for 
Injuries  received  In  such  collision.  It  is,  how- 
ever, further  contended  that.  If  a  plaintiff 
avers  more  than  general  negligence  and  re- 
lies upon  some  particular  acts  of  negligence, 
the  rule  Is  different,  and  that  by  the  allega- 
tion of  such  particular  negligence  a  plaintiff 
Is  limited  in  his  proofs  to  that  subject,  and 
assumes  the  burden  of  proving  that  the  de- 
fendant is  guilty  of  the  particular  negligence 
alleged.  Without  passing  uixin  the  merits  of 
upi)ellant's  argument  in  the  above  respect, 
when  applied  to  cei-tain  pleadings  and  Issues, 
it  is  sufficient  to  say  that  we  do  not  see  its 
relevancy  to  the  issue  tendered  by  the  com- 
plaint In  this  case.  The  complaint  simply 
charges  that  the  appellant,  and  Its  agents  and 
servants,  so  carelessly  and  negligently  operat- 
ed the  cars  that  they  came  together  In  a 
head-on  collision,  and  that  by  the  e.\erclse 
of  proper  cure  the  wllision  could  have  been 
avoidwl.  The  allegations  us  to  negligence  are 
in  very  general  terms.  The  fact  of  the  colli- 
sion was  aduiitted,  and,  under  the  pleadings, 
the  Imputiitiou  of  negligence  thou  arose 
against  apjwllant.  There  was  evidence  intro- 
duced by  appellant  bearing  upon  the  acts  and 
limitations  of  the  two  motormen  under  the 
circumstances,  and  we  think  It  was  not  error 
for  the  court  to  Instruct  the  Jury  that.  If  they 
found  such  acts  were  not  consistent  with  the 
care  required  b.v  law,  then  the  appellant  had 
failed  to  overcome  the  Imputation  of  negli- 
gence. We  find  no  prejudicial  error  in  the 
Instructions  given,  or  In  the  refusal  to  In- 
struct m  the  form  retj^p^by  V^OOglC 
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It  iB  contended  tbat  It  was  error  to  deny 
appellant's  motion  to  set  aside  the  verdict 
and  to  grant  a  new  trial.  One  ground  nrged 
Is  misconduct  of  respondent  at  tbe  trial  of 
the  case.  Tbe  foUowins  record  was  made  at 
the  trial: 

"During  the  argument  of  Mr.  Sachs  to  tbe 
Jury  on  behalf  of  the  defendant,  the  follow- 
ing proceedings  occurred,  to  wit: 

"Mr.  Sachs :  If  the  court  please,  I  ask  that 
tbe  record  show  the  facts  of  what  happened 
at  this  time. 

'^be  Court:  Oh,  it  Is  a  matter  the  court 
bas  no  control  over  at  this  time.  Do  yoa 
raise  any  objection? 

"Mr.  Sacbs:    Tes,  your  honor. 

"The  Court:    Make  your  statement 

"Mr.  Sachs :  I  ask  the  record  to  show  that 
dnriog  tbe  argument  of  counsel  for  defend- 
ant, and  at  tbe  time  he  is  about  to  close,  that 
the  plnlntlft  in  this  action  burst  out  Into  a 
crying  spell,  trembling  and  so  forth,  and  was 
taken  suddenly  out  of  tbe  court,  in  view  of 
tbe  jury,  by  those  who  were  with  her  at  tbe 
time. 

"The  Court :  Let  the  record  show  at  what 
time  this  occurred,  Mr.  Sachs. 

"Mr.  Snobs:  I  say  during  the  argument 
for  the  defendant  and  at  the  time  of  the 
closing. 

•The  Court:  Tes;  after  how  long  engaged 
in  addressing  tbe  Jury? 

"Mr.  Sachs;    I  think  about  half  an  hour. 

"The  Court:  I  think  it  is  over  an  hour,  Mr. 
Sachs. 

"Mr.  Sachs:  Is  it  over  an  hour?  What- 
ever time  It  wos.    I  don't  remember." 

It  certainly  cannot  be  said  from  the  above 
record  that  resimndeut  was  Intentionally  guil- 
ty of  any  misconduct.  She  had  been  engaged 
tn  a  long  trial,  and  the  evidence  tends  to 
show  that  she  was  very  nervous  as  the  result 
«f  ber  injuries.  Tbe  remark  made  by  tbe 
court  indicates  that  appellant's  counsel  bad 
been  making  an  extended  armiment  to  tbe 
Jury  In  the  case,  and  It  is  not  unreasonable 
to  infer,  based  upon  the  evidence,  tbat  such 
an  argument  may  have  involved  criticism  of 
her  to  such  an  extent  that  as  a  nervous  wo- 
man, she  was  unavoidably  overcome  in  the 
manner  indicated.  We  shall  not  say  the 
facts  appearing  In  the  record  show  miscon- 
duct 

It  Is  further  arged  that  a  new  trial  should 
tiave  been  granted  on  tbe  ground  of  excessive 
damages  returned  by  tbe  Jury.  We  have 
carefully  read  tbe  evidence,  and  we  And  tes- 
timony to  the  following  effect:  Respondent 
was  standing  and  holding  to  a  strap  in  a  car 
crowded  full  of  passengers.  Tbe  force  of  tbe 
collision  threw  her  violently  in  tbe  mass  of 
passengers,  and  she  was  much  bruised  about 
ber  side  and  injured  about  ber  ribs  and  spine. 
She  was  shown  to  be  very  nervous  since  the 
accident  although  she  was  reasonably  strong 
and  well  before.  For  years  she  had  worked 
and  earned  her  own  living  expenses.  At  the 
time  of  tbe  injuries  she  was  eiuplo,k'e<l  In  the 


store  of  Stone,  Fisher  ft  Lane,  In  Seattle,  in 
the  alteration  of  ladles  tailor-made  gowns ; 
but  since  tbe  accident  she  bas  been  nnable 
to  follow  that  vocation,  or  any  other.  Under 
such  evidence  we  shall  not  say  that  the  ver- 
dict was  excessive. 
The  judgment  is  affirmed. 

EUDKIN,  FULLERTON,  DUXBAR,  and 
CROW,  JJ.,  concur.  MOUNT  and  fiOOX, 
JJ.,  took  no  part 
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JONES  V.   SBATTLB.  R.  ft  S.  RT.  CO. 
(Supreme  Court  of  Washington.    Nov.  14,  1907.) 

Afpeai,  —  Habicless     Ebbob  —  Revabks    ov 

Counsel. 

Any  misconduct  of  plaiotlFs  attorney  in 
calling  the  attention  of  the  jary  to  the  probable 
cause  of  the  accident,  which  the  coart  had  ruled 
was  not  within  tbe  issues,  was  harmleBs;  the 
court  bavins  Immediately,  on  objection  by  de- 
fendant, directed  tbe  jnry  not  to  consider  or  be 
governed  by  mch  auggestions,  and  tbe  whole  tee- 
timony  showini;  that  the  jury  could  not  have 
come  to  any  other  conclusion  relative  to  the  ao- 
cident  a  head-on  collision,  than  tbat  defendant 
was  neeligenL 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  4135;  vol.  46,  Trial, 
|8ia] 

Appeal  from  Superior  Conrt  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  Thomas  Jones  against  the  Seat- 
tle, Renton  &  Southern  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals 
Affirmed. 

Sachs  ft  FTale,  for  appellant  Jackson  S»- 
baugh,  for  respondent 

PER  CURIAM.  This  Is  on  action  brought 
for  damages  as  tbe  result  of  a  head-on  col- 
lision between  tbe  cars  of  appellant  on  tbe 
13tb  day  of  August  1006.  Tbe  complaint 
alleged  negligence  on  tbe  part  of  the  servants 
of  tbe  appellant  tbe  injuries  to  himself  by 
being  thrown  with  great  violence,  whereby 
he  had  received  severe  Injuries  to  bis  side, 
back,  knee,  and  right  arm,  and  alleged  that 
some  of  bis  teeth  were  knocked  loose,  and 
tbat  he  received  Injuries  about  the  face  and 
bands,  that  tbe  spinal  cord  was  affected  by 
reason  of  said  injuries,  and  alleged  various 
other  Injuries,  and  alleged  damages  in  the 
sum  ot  $5,000.  Upon  tbe  trial  of  the  causey 
the  Jury  returned  a  verdict  In  tbe  sum  of 
$3,000.  Judgment  was  entered  upon  such 
verdict   and  appeal   followed. 

Tbe  first  fotir  assignments  of  error  relate 
to  instructions  given  and  refused.  The  iaw 
involved  In  these  asslg^nments  bas  been  ex- 
amined and  decided  by  this  court  at  the  pres- 
ent term  In  tbe  cases  of  Jordan  v.  Seat- 
tle, Renton  ft  Southern  Railway  Company 
(Wash.)  02  Pac.  284,  and  Connell  v.  Same 
Company,  92  Pac  377;  the  appellant  In  said 
actions  being  tbe  appellant  In  this  action. 
All  of  said  suits  grew  out  of  tbe  same  ae- 
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cMent  In  those  cases  this  court  refused  to 
sustain  appellant's  contention,  and  it  would 
be  idle  to  again  enter  Into  a  discussion  of  the 
propositions  therein  involved.  So  that  there 
is  notliing  left  in  this  case  but  the  alleged 
misconduct  of  respondent's  attorney  during 
the  trial  and  the  contention  that  the  verdict 
Is  excessive. 

Concerning  the  first  contention,  even  con- 
ceding the  misconduct  of  the  attorney  in 
calling  the  Jury's  attention  to  the  probable 
cause  of  the  accident,  wlilcli  the  conrt  liad 
ruled  was  not  within  the  Issues,  upon  objec- 
tion made  by  appellant's  attorney  the  court 
promptly  directed  the  jury  that  It  should  not 
consider  or  be  governed  by  such  suggestions. 
In  addition,  the  accident  was  a  heud-on  col- 
lision, and  the  whole  testimony  sliows  tliat 
the  Jury  could  not  have  come  to  any  other 
conclusion  than  tliat  the  appellant  was  neg- 
ligent Hence,  the  remarks  of  the  counsel 
were  obviously  harmless.  From  a  careful 
Investigation  of  all  the  testimony,  we  are 
not  satisfied  that  the  verdict  rendered  by  the 
jury  was  the  result  of  passion  or  prejudice. 

The  judgment  is  afiinued. 


BRONX  INV.  CO.  V.  X.VTIO.VAL  B.VXK  OF 
COMMKnC'K. 

(Supreme  Court  of  Washington.    Nov.  1~>,  1907.) 

1.  Frauds,    Statute  of— Sale  of  IjAnd  — 
Memorandum. 

Where  letters  from  the  vendors'  agent  to  a 
person  who  represented  the  purolinsor  in  some 
capacity,  either  as  asent,  broker,  or  RO-between. 
and  from  tlit  vendors'  agent  to  a  bank,  which 
was  to  hold  the  deed  in  e.s<Tow,  contained  the 
names  of  the  i)arties  to  the  sale,  the  description 
of  the  property,  the  consideration,  and  all  the 
terms  and  conditions  of  the  sale,  the  letters 
constitute*!  a  sufficient  memorandum  to  satisfy 
the  statute  of  frauds. 

(Ed.  Note. — For  cases  in  point,  see  Pent.  Dig. 
vol.  23,  Frauds,  Statute  of,  §§  21()-241.J 

2.  Escrows— Pekisition. 

An  "escrow"  is  a  written  instrument,  which, 
by  its  terms,  imports  a  legal  obligation  de- 
posited by  the  grantor,  promisor,  obligor,  or  his 
agent  with  a  stranger  or  a  third  person  not  a 
party  to  the  instrument  as  grante<',  etc.,  to  be 
kept  b.T  the  depositary  until  the  performance  of 
a  condition  or  the  happening  of  an  event,  and 
then  to  l)e  delivered  to  take  effect. 

I  Ed.  Note. — For  cases  iu  point,  see  Cent.  Dig. 
vol.  10,  Escrows,  §J  1-S. 

For  other  definitions,  see  Words  and  Phrases, 
vol. :?.  pp.  24(i4-24«7;  vol.  8,  p.  7(Ktt.l 

3.  Same. 

A  deposit  of  an  instrument  in  escrow  need 
not  he  in  any  particular  form,  nor  need  it  Ik>  in 
writing,  nor  is  it  necessary  tluit  the  term  "es- 
crow" be  used. 

[Ed.  Note. — For  cases  in  point,  siy;  Cent.  Dig. 
vol.  IS).  Escrows.  S§  1-4. 

For  other  definition.s,  see  Words  and  Phrases, 
vol.  3.  pp.  24<U-24(;7;  vol.  8,  p.  7(i3:J.] 

4.  Same. 

Whether  an  instrument  placed  with  a  third 
person  is  an  escrow  or  a  completely  executed  in- 
strument deywnds  on  the  intention  of  the  par- 
ties. If  the  evidence  leaves  any  doubt  on  tile 
matter,  the  intention  of  the  parties  is  a  ipiestion 
for   the  jury   upon   thu   wliole   evidcuci',   and   a 


declaration  by  the  depositor  that  1>e  deli\-ers  the 
instmment  as  his  deed,  or  tha/-  he  delivers  it  as 
an  escrow,  is  not  conclosive.  bnt  merely  evid<'nce 
to  be  taken  in  connection  with  all  the  other  cir- 
cumstances. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Escrows,  §§  1-8.] 

5,  Same  —  Escrow     Agreement  — Conj-'tric- 

TION. 

The  vendors'  agent  wrote  the  vende«''s  r<'ii- 
reseutative  suggesting  a  program  for  the  co>- 
summation  of  the  sale,  one  of  the  terms  of  wlii<h 
was  the  payment  of  .$19,«K)0  cash  and  the  execu- 
tion of  certain  notes  and  a  mortgage  to  «e<-«r<» 
the  balance ;  tlie  deed  to  be  deposited  with  d"- 
fendant  bank  to  he  delivered  on  payment  of  tln' 
casli  and  delivery  of  the  mortgage,  notes,  etc. 
This  was  accepted  with  a  modification  as  to  tli" 
rate  of  interest,  whereupon  the  seller's  ngenr 
wrote  the  defendant's  cashier  directing  that  lli" 
bank,  on  receipt  of  the  deed,  should  hold  it  in 
safe-keeping  for  delivery  upon  payment  to  thir 
bank  of  J^lS.tKX)  cash  and  a  delivery  of  certain 
notes  and  mortgage  identified,  etc.  HHtl.  thnt 
such  letters  evidenced  a  complete  escrow  agro- 
ment  and  nn  intention  of  the  vendor.s  not  to  re- 
serve control  over  the  deed  if  the  conditi.nis 
were  complied  with. 
0.  Same— Death  op  Priscipai,. 

Where  an  agent  of  several  vendors  deliv- 
ered a  deed  to  defendant  bank  in  escrow,  to  he 
delivered  to  the  grantee  on  performance  of  cer- 
tain conditions,  the  death  of  one  of  the  vendors 
l)efore  the  performance  of  the  conditions  was  im- 
material and  did  not  effect  the  depositary's  obli- 
gation to  deliver  the  deed. 

7,  Same— Remedy  of  Pi-rciiaseb- Parties. 

Where  a  deed  was  delivered  in  escrow,  and 
the  depositary  refu.sed  to  deliver  the  same  on 
performance  of  the  conditiou.s,  the  puirchaser's 
remedy  was  properly  token  against  such  deposi- 
tary, and  not  against  the  vendors  for  specific 
performance. 

Appeal  from  Sii|)erior  Court,  King  Coun- 
ty ;  Goo.  E.  Morris,  Judge, 

Action  by  the  Bronx  Investment  Comptmy 
againt  the  National  Hank  of  Commeri-e. 
From  a  judgment  for  plaintiff,  defemlaiit  ai^ 
I)eals.    Affirmed. 

Frank  C.  Park,  for  appellant.  Kerr  & 
McCord,  for  respondent. 

UT'DKIN,  .T.  This  was  an  action  prosecut- 
ed by  the  Bronx  Investmont  Company  against 
the  National  Bank  of  Commerce  of  Seattle 
to  compel  the  delivery  of  a  deetl  pursuant 
to  the  torms  of  an  escrow  agreomeiit  there- 
tofore entered  Into  between  the  plaintiff  and 
the  grantors  named  in  the  deed.  The  court 
l)elow  found,  in  substance:  That  on  or 
about  the  21st  day  of  July,  190G,  Randolph 
S.  Williamson  and  Marion  V.  Shippeu,  the 
then  owners  of  lots  4,  5,  and  8,  of  block  l:^(!, 
of  \.  A.  Denny's  Broadway  addition  to  the 
city  of  Seattle,  agreed  in  writing  to  con- 
vey the  same  to  the  Bronx  Investment  Com- 
pany for  the  sum  of  ^30,0(10  net  to  the  own- 
ers; the  purchase  price  to  be  paid  and  secur- 
ed as  follows:  $19,000  In  cash,  and  $20,000 
on  time,  evidenced  by  two  promls.«ory  notes 
of  .$10,000  oacli,  due  two  yc.irs  after  date, 
with  intorcst  at  the  rate  of  0  per  cent.  i>er 
annum,  and  secured  by  mortgage  on  the 
jiroperty  fonveye<l.  Thnt  thereafter  William- 
sou   and   Shipi>en   agreed  with 
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that  they  would  execute  a  good  and  suffi- 
cient deed  of  conveyance  to  the  property, 
and  that  such  deed  should  be  delivered  to 
the  defendant  bank,  to  be  held  In  escrow  by 
the  bank,  and  delivered  to  the  plaintiff,  up- 
<M)  the  payment  of  $19,000  in  cash,  and  the 
delivery  to  the  bank  of  the  promissory 
notes  and  mortgage  above  described.  That 
pursuant  to  this  latter  agreement  the  deed 
was  duly  executed  and  delivered  to  the  de- 
fendant bank.  That  the  plaintiff  has  ten- 
dered to  the  bank  the  cash  payment  and  the 
notes  and  mortgage  as  provided  in  the  es- 
crow agreement,  and  the  defendant  bank 
has  refused  to  accept  the  tender  or  deliver 
the  deed  to  the  plaintiff.  On  these  findings, 
a  decree  was  entered  In  accordance  with  the 
prayer  of  the  complaint,  and  the  defendant 
has  appealed  therefrom. 

In  support  of  Its  appeal  the  appellant 
contends:  (1)  That  It  was  incumbent  on 
the  respondent  to  prove  a  valid  enforceable 
contract  for  the  conveyance  of  the  property, 
independent  of  the  escrow  agreement,  and 
that  It  failed  in  this;  (2)  that  there  was  no 
escrow  agreement,  or  delivery  In  escrow; 
and  (3)  that  there  was  a  defect  of  parties 
defendant.  For  the  purposes  of  this  appeal, 
we  will  assume  that  it  was  incumbent  on 
the  respondent  to  prove  a  valid  subsisting 
contract  for  the  sale  of  the  property,  in- 
dependent of  the  escrow  agreement ;  but  we 
think  the  evidence  fully  sustains  the  findings 
of  the  court  in  this  regard.  AH  negotlatlouB 
leading  np  to  the  sale  were  conducted 
through  Joseph  Shippen,  husband  of  one  of 
the  vendors  and  brother-in-law  to  the  other, 
on  the  one  side,  and  W.  W.  Hay  on  the 
other.  The  testimony  shows  conclusively 
that  Joseph  Shippen  was  the  duly  authorized 
agent  of  the  vendors,  and  that  they  fully 
ratified  and  confirmed  all  his  acts  in  the 
premises.  It  would  seem  also  that  W.  W. 
Hay  repreented  the  vendors,  in  a  measure 
at  least;  but  whether  he  was  their  agent, 
the  agent  of  the  purchaser,  the  agent  of 
both  parties,  or  a  mere  go-between,  we  do 
not  deem  it  material  to  inquire,  for,  in  cither 
case,  the  letters  from  Joseph  Shippen  to 
W.  W.  Hay,  In  whatever  capacity  the  latter 
may  have  acted,  and  the  letters  from  Joseph 
Shi]>pen  to  the  bank,  whether  as  agent  of 
the  vendors  or  escrow  holder,  fully  satisfied 
the  requirements  of  the  statute  of  frauds. 
They  contained  all  the  essential  elements  of 
a  valid  contract — the  names  of  the  parties, 
the  description  of  the  property,  the  consid- 
eration, and  all  the  terms  and  conditions  of 
the  sale.  "A  letter  may  be  a  sufficient  mem- 
orandum, and  so  may  a  telegram ;  and  several 
letters  and  telegrams  relating  to  the  subject- 
matter  of  the  contract  may  constitute  a  suf- 
ficient memorandum.  The  memoruudura  Is 
adequate,  although  the  letter  or  telegram  is 
addressed  to  the  writer's  agent,  or  to  a 
third  i)erson."  20  Cyc.  254.  In  Lee  v.  Cher- 
ry, 85  Tenn.  TOT,  4  S.  W.  835,  4  Am.  St. 
Rep.  800,  the  court  said:    "The  letters  pass- 


log  between  Mr.  Bacon,  the  agent,  and  Mr. 
Cherry,  the  vendor,  refer  to  and  connect 
with  each  other,  and  contain  all  the  terms  of 
the  sale  and  a  sufficient  description  of  the 
property.  These  letters  of  the  vendor  to 
his  agent,  stating  a  proposal  of  sale,  and 
afflrming  the  sale  made  by  his  agent  on  the 
terms  named  by  himself,  are  a  sufficient 
memorandum    under   the  statute  of  frauds. 

*  •  •  The  party  to  be  charged  therewith 
under  the  statute  is  the  vendor,  and  If  the 
agreement  be  signed  by  him,  or  there  be  a 
sufficient  memorandum  of  an  oral  agreement 
signed  by  him,  he  will  be  bound,  for  an 
offer  or  proposal  signed  by  the  party  pro- 
posing to  sell  will  support  an  action  against 
him  for  breach  of  the  contract  afterwards 
made  by  the  oral  acceptance  of  the  offer  by 
bim  to  whom  It  was  made ;  the  fact  of  such 
acceptance  being  provable  by  oral  evidence. 

•  •  •"  In  Singleton  v.  Hill,  91  Wis. 
51,  64  N.  "VV.  588,  51  Am.  St.  Rep.  808,  the 
court  saldr  "It  is  not  necessary  that  the 
memorandum  should  be  formal,  or  in  one 
writing  or  paper,  or  made  directly  between 
the  parties  to  the  contract.  The  point  raised 
by  the  learned  counsel  for  apiH>llants  that 
the  letters  were  mere  communications  be- 
tween Hill  and  his  agent  is  not  material,  for 
it  is  sufficient  If  the  memorandum  consists 
of  letters  passing  between  the  vendor  and 
third  person,  who  Is  agent  for  the  parties, 
or  one  of  them.    •    •    ♦ " 

Was  there  an  escrow  agreement?  "An  es- 
crow Is  a  written  instrument,  which  by  its 
terms  imports  a  legal  obligation,  deiMsited  by 
the  grantor,  promisor,  or  obligor,  or  his 
agent  with  a  stranger  or  third  person — that 
Is,  not  a  party  to  the  instrimient,  such  as 
the  grantee,  promisee,  or  obligee — to  be  kept 
by  the  depositary  xmtil  the  performance  of  a 
condition  or  the  hapi)ening  of  certain  event, 
and  then  to  be  delivered  over  to  take  effect."  16 
Cyc.  561.  "By  some  of  the  old  authorities  it 
Is  said  that  it  is  necessary  that  the  form  of 
the  words  used  in  the  deposit  of  an  Instru- 
ment must  be  'apt  and  proper.'  If  this  ever 
was  necessary.  It  is  absolutely  certain  that  it 
is  not  required  now.  The  term  'escrow'  need 
not  be  used;  nor,  on  the  other  hand,  will  the 
use  of  the  term  necessarily  make  the  instru- 
ment an  escrow,  although  it  e\-ince3  more 
clearly  and  distinctly  than  any  other  the  ac- 
tual intention  of  the  parties.  It  need  not  be 
In  writing.  In  fact  no  particular  form  of 
words  is  necessary,  but  the  terms  of  the  es- 
crow stipulations  are  to  be  derived  from  all  the 
circumstances."  Id.  564.  "Whethei*  an  Instru- 
ment placed  with  a  third  person  Is  to  be  an  es- 
crow or  a  completely  executed  Instnnnent  de- 
pends upon  the  Intention  of  the  parties.  If  the 
evidence  leaves  any  doubt  upon  the  subject,  the 
Intention  of  the  parties  must  be  determined  by 
the  Jury  uiwn  the  whole  evidence.  A  declara- 
tion by  the  deiKisitor  that  he  delivered  the 
instrument  as  his  deed,  or  that  'he  delivers 
[deposits]  It  as  an  escrow,'  is  not  conclusive, 
but  Is  a  mere  matter  of.  evideu< 
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ed  In'couiection  with  otber  circumstances  of 
the  case,  in  order  to  determine  the  real  char- 
acter of  the  transaction."  Id.  568.  We  ac- 
cept the  foregoing  as  a  correct  statement  of 
the  law  ap|)IicnL>le  to  agreouieuts  of  this  kind. 
In  his  letter  of  July  5,  1000,  to  Mr.  Hay, 
Joseph  Shippeu,  the  ngeiit,  susKcstod  tlie  fol- 
lowing prognun  for  the  con.siuiimatlon  of  the 
sale:  "That  the  owners  execute  and  ac-UuowI- 
edge  a  waiTauty  deed  •  •  *  to  the  pur- 
ohasers  you  name;  said  executed  deed  to  be 
intrusted  to  the  <'aHbier  of  the  Washington 
NaUonal  Bank  at  .Seattle  for  delivery.  (3) 
That  on  passing  title  you  deliver  to  the  bank: 
(a)  Casli,  $1!).(KK).  (b)  Notes,  two  for  $10,- 
000  eacli  at  two  yoai-s  at  8  per  t-out.  Interest. 
<c)  Mortgage  made  by  purchaser  to  secure  the 
notes.  This  I  will  draw  and  send  you.  (d) 
Insurant-e  policies  as  above  stated,  (e)  The 
abstract  of  title  to  accompany  the  mortgage. 
(4)  Thereupon  the  bank  will  deliver  the 
deed."  The  program  thns  outlined  was  there- 
after modified  by  reducing  tiie  rate  of  inter- 
<'St  on  the  deferred  payments  to  0  per  cent, 
per  anuu2ii.  but  in  no  other  ])artic-ular,  and 
was  submitted,  and  assented  to  by  the  pur- 
<'lmser.  In  his  letter  to  the  cashier  of  the 
appellant  bank,  the  same  agent  wrote: 
"  *  *  •  T'imn  re<-elpt  of  tlie  deed,  please 
hold  it  in  safe-ke<'|)iuK  for  delivery  to  W.  W. 
Hay.  Es(i.,  only  after :  (1)  I'ayuient  to  you  of 
$19,000  ill  cash:  (2)  delivery  to  you  of  two 
notes  and  mortgage  I  have  sent  to  Mr.  Hay 
for  execution  by  his  company,  whi<'h  are 
marked  by  me  O.  K.  with  my  signature  In 
i-orner  for  Identiflcation,  together  with  certl- 
flert  copy  of  board's  resolution ;  (.3)  delivery 
to  ytm  of  the  OsiK)rue  abstract  to  ac<.'ompany 
the  mortgage:  (4)  delivery  to  .vou  of  a  mem- 
orandum release  as  Inclosed  signed  by  Mr. 
Hay  in  evidence  of  satisfactory  consnnuna- 
tion."  1)1(1  these  letters,  coupled  with  the  as- 
sent of  the  respondent  to  the  jtlan  outlined, 
constitute  an  escrow  agreement,  or  did  they 
merely  create  an  agency  between  tile  vendors 
and  the  api)ellant  liank? 

In  determining  tliis  question  we  must  look 
to  the  situation  of  the  parties  and  the  sur- 
rounding circinnstaiices.  One  of  the  grantors, 
at  the  time  of  the  exe.-ution  of  the  deetl, 
was  in  Koston.  ilass.;  the  other  in  Oakland, 
Cal.  The  ptirebaser  was  a  Wasliington  corpo- 
ration, having  its  principal  place  of  business 
at  the  city  of  Seattle,  wlicre  tlie  iiroi>prty  was 
situated,  and  wiiere  the  appellant  liad  its 
banking  bouse.  The  terms  and  (•onditions  of 
tlie  sale  were  .-igreed  uiion  in  every  detail, 
and  we  are  forced  to  the  conclusion,  as  was 
the  court  below,  that  the  vendors  fully  in- 
tended that  their  deed  should  be  delivered 
over  to  the  appellant,  uiwn  the  terms  agreed 
uiK)n  by  their  agent,  and  that  tliey  neither 
reserved,  nor  intende*!  to  n'serve.  control  or 
dominion  over  the  deed.  If  such  conditions 
were  complied  with.  The  surviving  grantor 
so  testified  at  the  trial,  and  there  is  nothing 
in  the  record  to  indicate  tliat  the  other  gran- 
tor  viewed   the  matter   in   a   different   liglit 


during  her  lifetime.  JoseiA  Sblppen,  the 
agent  and  successor  in  interest  of  Marion  V. 
Sblppen,  attempted  to  recall  the  deed  upon 
the  death  of  his  wife,  bat  bis  acts  in  that 
regard  are  Ineffectual  for  any  purpose.  If 
there  was  no  delivery  In  escrow,  the  death  of 
the  principal  revoked  the  appellant's  autlior- 
ity  to  deliver  the  deed,  and  if  there  was  an 
escrow  agreement  the  death  of  one  of  the 
grantors  would  have  no  effect  "The  rule 
that  the  instrument  does  not  take  effect  as  a 
deed,  bond,  etc.,  until  delivery  or  until  per- 
formance of  the  condition  Is  modified  to  the 
extent  that,  where  justice  requires  it,  the  de- 
livery will  be  held,  by  fiction  of  law,  to  re- 
late back  to  the  deposit,  'ut  res  magts  valeat 
(piam.'  Any  title  acquired  by  tlie  grantor 
between  the  deposit  and  the  delivery  passes 
by  such  delivery  to  the  grantee.  This  prin- 
ciple applies  where  either  of  the  parties  to  the 
Instrument  dies  before  the  condition  is  per- 
formed, or  before  final  delivery;  whether 
grantor  or  grantee,  or  both  parties."  16  Cyc. 
5.88. 

The  contention  that  there  was  a  defect  of 
parties  defendant  cannot  be  sustained.  The 
remedy  of  the  purchaser  in  such  cases  is 
against  the  escrow  holder  for  refusal  to  de- 
liver the  Instrument,  and  not  against  the 
vendors  for  specific  performance.  16  Cyc. 
55*8. 

We  find  no  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 

HADIiEY.  C.  J.,  and  CROW,  DUNBAR, 
and  FULLIORTON,  .TJ.,  concur.  MOUNT  and 
ROOT,  JJ.,  not  sitting. 


RANOUS   et   ux.   v.    SEATTLE    ELECTRIC 

CO. 
(Supreme  Court  of  Washiufston.    Nov.  13,  1907.) 

1.  CABRTEnS— fM-TlTRY     TO     PASSESOEB— STREET 

Cars— AroKi.ERATiox  of  Spee». 

A  street  car  passenger,  after  having  noti- 
fied the  conductor  of  hor  dpsire  to  stoj)  at  a 
oprtnin  street,  arose  from  her  sent  and  proceeded 
to  tlie  back  platform  to  alight  when  the  car 
stopped  in  response  to  the  conductor's  signal. 
As  I  lie  car  reached  the  center  of  the  street,  its 
speed  was  suddonly  aecelcrnted  and  the  passen- 
ger was  thrown  and  injured.  The  car  did  not 
sto])  at  such  street,  and  tlie  acceleration  of  speed 
was  not  for  the  purpose  of  reaching  the  stopping 
jilacc  on  the  opi)osite  side  thereof.  Urld,  that 
tlic  carrier  was  not  relieved  from  liability  on 
the  thpory  that  it  owed  no  duty  to  the  passen- 
ger not  to  accelerate  the  speed  before  arriving 
at  the  stopping  place  in  order  to  reach  it. 

I  Ed.  Note.— For  c.nscs  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  ilS  120.-,  122l>-122:).] 

2.  Same— CoNTRiBrxoRY  Nec.i.kien-ce. 

A  street  car  passenger  is  not  negligent  as 
a  matter  of  law  in  leaving  his  seat  when  the  car 
is  api)roaching  his  destination  and  going  to  the 
platform  to  alight  when  the  car  stops. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  58  122(5-122$),   13»'..] 

3.  Same  — .loi.TiXG  or  Jebkiso  — .Accelera- 
tion OF  Spefd. 

While  a  street  railway  company  is  not  lia- 
ble to  a  passenger,  who  goes  to  the  platform  as 
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the  car  la  appreacUns  her  destination  h  order 
to  alicht  when  the  car  atops,  for  Injnrlea  re- 
■nlting  from  ordinary  joltinr  or  jerking  of  th« 
car,  or  acceleration  of  speed  in  order  to  reach 
the  usual  atoppinj  place,  it  ia  liable  for  in- 
juries sustained  by  such  passenger  by  a  sudden 
acceleration  of  vpeed  for  tne  purpoae  ot  proceed- 
ing along  the  line  withoot  stopping  in  reaponae 
to  the  conductor's  aignal  to  atop  for  the  pas- 
senger to  alight. 

[EM.  Note.— For  cases  In  point,  see  Cent  Dig. 
'nA.   0,   Carriers,    f{    1205,   1220-1229.] 

4.  8A\re— KnowLEDOE  or  Opebatobs. 

Where  a  street  car  conductor  signaled  for 
the  ear  to  atop  as  It  approached  a  certain 
street,  the  operators  of  the  car  were  bound  to 
know  that  passengera  might  act  on  such  signal 
and  go  to  the  platform  to  alight  when  the  car 
stopped. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  9.  Carriers,  f}  1224-122a] 

.  5.  TBiai/— iNBTBUOnoRS— ReQCSSIB     COTSBIBD 
BT  iNSTBUCriOWfl. 

A  requested  instruction  may  be  properly 
refused,  where  its  substance  ia  covered  by  anotln 
er  instruction  given. 

[Ed.  Note.>-For  cases  in  point,  see  Cent  Dig. 
ToL  46,  Trial,  H  651-650.] 

9.  ApvEAi/— Invited  Errob. 

T\'here  appellant  attained  all  It  sought  In 
the  trial  court  when  it  forced  plaintiffs  to  ob- 
ject to  the  competency  of  a  physician  who  at- 
tended the  injured  plaintiff  for  the  first  few 
days  after  her  injury,  appellant  could  not  ob- 
ject on  appeal  to  the  court's  ruling  in  sustain- 
ing an  objection  to  the  testimony  of  the  physi- 
cian, which  it  invited. 

[Ed.  Note.— For  casea  in  point  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  |f  3591-^10.] 

Appeal  from  Saperlor  Court,  King  County ; 
Ifitcbeli  Gilliam,  Judge. 

Action  by  L.  P.  Ranons  and  wife  agalniit 
the  Seattle  Electric  Cmupany.  From  •  judg- 
ment tor  plalntlOa,  defendant  appeals.  Af- 
firmed. 

Riisbes,  McMicken,  Dovell  &  Ramsey,  for 
appelLtnt  Jackson  Silbaugh  and  Bard,  Fen- 
ton  &  Gaffney,  for  respondents. 


RUDKIN,  3.  This  was  an  action  to  re- 
cover damages  for  personal  injuries.  The 
testimony  on  the  part  of  the  plaintiff  tended 
to  show  the  following  facts:  The  defendant 
owns  and  operates  a  street  railway  system 
in  the  city  of  Seattle.  On  the  30tb  day  of 
April,  1006,  the  plaintiff  boarded  a  Madison 
street  car  at  Broadway  for  the  purpose  of 
being  transported  to  Sixth  avenue.  At  the 
time  of  paying  her  fare,  or  surrendering  her 
transfer,  she  made  known  to  the  conductor  la 
charge  of  the  car  her  desire  to  alight  from 
the  car  at  Sixth  aven-ie,  and  between  Seventh 
and  Eighth  avenues  she  made  a  like  request 
As  the  car  passed  Seventh  avenue  the  con- 
ductor sounded  the  bell,  which  is  the  custom- 
ary signal  for  the  car  to  stop  at  the  next 
street — In  this  case,  Sixth  avenue.  As  the 
car  approached  Sixth  avenue  at  a  slow  rate 
of  speed,  the  plaintiff  arose  from  her  seat 
and  proceeded  to  the  back  platform  of  the 
car,  with  tlie  intention  of  alighting  from  the 
car  when  the  same  should  come  to  a  stop. 
Mm  the  car  reached  about  the  center  of  Sixth 


avenne  Its  speed  was  suddenly  accelerated, 
and  the  lurch  caused  by  such  acceleration 
threw  the  plaintiff  from  her  position  on  the 
back  platform  of  the  car  into  the  street,  cans- 
ing  injury  to  her  person,  for  which  a  recovery 
is  sought  in  this  action.  From  a  judgment  in 
favor  of  the  plaintiff,  the  defendant  has  ap- 
pealed. 

The  principal  question  raised  by  the  ap- 
peal is  that  the  evidence  was  insufficient  to 
justify  the  verdict  The  argument  in  sup- 
port of  this  contention  is  based  largely  upob 
the  following  statement  contained  in  the  ai;>- 
peilant's  brief:  "The  cotu^  will  take  notice 
of  the  fact  that  the  usual  stopping  place  of 
a  street  car  is  upon  the  far  side  of  the  street. 
The  car,  when  its  speed  was  accelerated,  had 
not  yet  reached  this  point"  While  we  know 
as  a  matter  of  fact  that  street  cars  usually 
stop  at  the  far  side  of  intersecting  streets, 
we  also  know  that  there  are  exceptions  to 
the  rule.  One  exception  is  where  the  car 
Is  ascending  or  descending  a  steep  grade.  In 
such  cases  the  cars  stop  on  the  level  at  the 
intersecting  streets,  which  makes  the  stop- 
ping place  for  passengers  the  near.  Instead 
of  the  far,  side  of  the  street ;  and  inasmuch 
as  the  testimony  in  this  case  shows  that 
there  Is  a  steep  decline  on  Madison  street 
just  after  the  car  passes  over  the  crossing 
on  the  lower  side  of  Sixth  avenue.  It  would 
seem  that  this  case  presents  an  exception  to 
the  general  rule.  But  we  do  not  at  this  time 
presume  to  take  judicial  notice  of  the  usual 
stopping  place  of  street  cars,  nor  do  we  deem 
It  material  whether  the  stopping  place  of 
this  particular  car  was  at  the  far  or  near 
side  of  Sixth  avenue;  for  it  appears  concld- 
siveiy  that  the  car  did  not  In  fact  stop  at 
Sixth  avenue,  and  that  the  acceleration  of 
the  speed  of  the  car  on  entering  Sixth  avenue 
was  not  for  the  purpose  of  reaching  the  stop- 
ping place  on  the  opposite  side  of  the  street 
The  argument  of  the  appellant  is  therefore 
based  largely  on  a  misapprehension  ot  the 
facts  disclosed  by  the  record. 

Counsel  cite  the  case  of  HItson  r.  IV>rt 
Wayne  ft  B.  I.  Ry.  Co.,  110  Mich.  494,  68  N. 
W.  298,  in  support  of  their  contention;  al- 
so Philips  T.  St  Charles  Street  Ry.  Co.,  106 
I/a.  692.  81  South.  135.  In  the  former  case 
the  court  said :  "The  car  was  not  at  a  prop- 
er place  to  stop,  but  had  nearly  stopped.  To 
propel  It  to  the  usual  stopping  place  heyond 
the  second  walk  (if  such  was  the  regulation), 
the  application  of  power  or  the  removal  of 
the  brake  was  necessary,  possibly  both.  It 
is  a  natural  law  that  Inertia  is  not  instantly 
overcome,  and  that  a  start  or  accelerated  mo- 
tion tends  to  throw  down  one  riding  upon  a 
car.  We  cannot  say  that  It  was  negligent 
for  the  plaintiff  to  step  upon  the  platform  at 
the  time  be  did,  because  It  Is  a  daily  occur- 
rence and  the  usual  practice  for  people  to  dc 
so;  bat,  on  the  other  hand,  if  it  were  not 
negligence  for  him  to  be  there  when  the  car 
was  In  motion,  it  la  difficult  to  see  how  it 
could  be  negligence  op  the 
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pany  to  run  Its  cars  to  the  asual  stopping 
place,  although  he  was  upon  the  platform. 
The  car  had  a  guard  in  the  rear  and  a  handle 
on  the  edge,  and  ordinarily  a  person  is  rea- 
sonably safe  when  upon  the  platform.  At  all 
events,  It  would  be  unjust  to  hold  that  by 
venturing  upon  the  platform  when  the  car 
was  in  motion  the  passenger  can  impose  up- 
on the  company  the  obligation  of  Instantly 
stopping  or  not  accelerating  the  motion  of 
the  car."  Two  of  the  judges  specially  con- 
cur upon  the  ground  "that  the  starting  of  the 
car,  which  It  Is  claimed  caused  the  plaintiff 
to  fall  from  the  platform,  was  not  improper, 
and  was  not  negligent  under  the  circum- 
stances. The  car  had  not  yet  reached  Its 
stopping  place  at  the  time  the  plaintiff  took 
his  position  on  the  platform,  and  the  mere 
acceleration  of  the  speed  of  the  car  by  apply- 
ing electricity,  when  it  was  discovered  to  be 
necessary  in  order  to  reach  the  usual  stop- 
ping place  before  the  car  should  come  to  a 
full  stop,  was  not,  In  my  judgment,  negli- 
gence." In  the  latter :  "From  the  whole  case 
as  presented  we  conclude  that  the  plaintiff 
left  bis  seat  whilst  the  car  was  in  motion, 
and  took  a  position  upon  the  lower  step  of 
the  platform  preparatory  to  alighting  when 
the  car  should  reach  the  crossing.  It  may 
be  that  the  motoneer  had  slightly  miscal- 
culated, and  that  it  became  necessary  just 
then  to  accelerate  the  motion  of  the  car,  in 
order  that  the  rear  platform  might  be  ex- 
actly over  the  crossing  when  the  car  should 
stop,  and  that  the  plaintiff,  resting  possibly 
on  one  foot,  was  taken  by  surprise  by  the 
forward  movement  and  lost  bis  balance ;  but 
slight  irregularities  of  movement  are  com- 
mon incidents  in  the  starting  and  stopping  of 
street  cars,  and  those  who  prepare  to  alight 
and  do  alight  whilst  the  cars  are  in  motion 
assume  the  risk  resulting  from  such  irregu- 
larities." These  cases  and  others  that  might 
be  cited  established  the  following  proposi- 
tions: (1)  That  a  street  car  passenger,  who 
leaves  his  seat  when  the  car  is  approaching 
his  destination  and  goes  to  the  platform  for 
the  purpose  of  alighting  when  the  car  comes 
to  a  stop,  is  not  as  a  matter  of  law  guilty  of 
contrlbutorj'  negligence.  Consolidated  Trac- 
tion Co.  V.  Thalhelmer,  59  N.  J.  Law,  474,  37 
Atl.  132;  Weir  v.  Seattle  Electric  Co.,  41 
Wash.  657,  84  Pac.  597.  (2)  That  a  street 
railway  company  is  not  liable  to  such  a  pas- 
senger for  injuries  resulting  from  the  ordi- 
nary jolting  or  jerking  of  the  car,  or  the  ac- 
celeration of  its  speed  for  the  purpose  of 
reaching  its  usual  stopping  place. 

This  case,  however,  presents  a  different 
question.  Here  the  respondent  was  not  in- 
jured by  the  ordinary  jerking  or  jolting  of 
the  car  in  reaching  its  usual  stopping  ijlace, 
nor  by  the  acceleration  of  its  speed  for  that 
purpose.  As  said  by  this  court  in  Weir  v. 
Seattle  Electric  Co.,  supra :  "The  negligence 
on  the  part  of  the  resiwndent  consisted  in 
this:   The  servants  in  charge  of  the  car  led 


the  appellant  Into  a  place  of  more  or  less 
danger  and  threw  him  off  his  guard.  In  oth- 
er words,  the  appellant  had  a  right  to  pre- 
sume that  the  car  would  come  to  a  stop  at 
the  north  side  of  Virginia  street,  and  to  act 
upon  that  presumption.  The  jury  might  In- 
fer from  this  testimony  that  the  failure  to 
stop  the  car  in  obedience  to  the  signal  was 
the  direct  and  proximate  cause  of  the  ap- 
pellant's injury.  It  cannot  be  said,  as  a  mat- 
ter of  law,  that  the  appellant  was  guilty  of 
contributory  negligence.  Indeed,  the  respond- 
ent does  not  so  contend.  It  cannot  be  said 
that  the  appellant  assumed  the  extra  haz- 
ard arising  from  the  failure  of  the  respond- 
ent to  stop  the  car,  as  it  was  in  duty  botmd 
to  do;  nor,  in  oar  opinion,  can  it  be  said,  as 
a  matter  of  law,  that  the  respondent  was 
entirely  free  from  negligence  which  contribut- 
ed approximately  to  the  injury.  As  above 
stated,  we  have  thus  far  assumed  that  the 
appellant's  testimony  Is  true.  Of  course.  If 
the  signal  to  stop  the  car  was  not  given  until 
after  the  car  passed  beyond  Virginia  street, 
or  If  the  appellant  voluntarily  stepped  or 
jumped  from  the  car,  or  was  otherwise  guil- 
ty of  contributory  negligence,  he  cannot  re- 
cover." The  rule  there  announced  is  not  in 
conflict  with  cases  cited  by  the  appellant,  and 
Is  supported  by  authority.  Scott  v.  Bergen 
County  Traction  Co.,  63  N.  J.  Law,  407,  43 
Atl.  1060 ;  Consolidated  Traction  Co.  r.  Thal- 
helmer, supra. 

It  is  further  said  that  the  conductor  and 
motorman  did  not  know  that  the  respondent 
was  on  the  platform  or  in  a  place  of  danger. 
But  if  the  bell  was  sounded  to  stop  the  car  at 
Sixth  avenue,  as  the  respondent  contends,  the 
operators  in  charge  of  the  car  were  bound  to 
know  that  passengers  might  and  constantly 
do  act  upon  the  warning  thus  given. 

The  next  error  assigned  Is  the  refusal  of 
the  court  to  give  certain  instruction  request- 
ed by  the  appellant.  The  instructions  re- 
quested were  free  from  objection  ;  but  an  ex- 
amination of  the  charge  as  given  shows  that 
the  court  below  gave  the  requested  Instruc- 
tion in  substance  and  fully  safeguarded  all 
the  rights  of  the  appellani!. 

The  next  error  assigned  Is  the  ruling  of  the 
court  in  sustaining  an  objection  to  the  testi- 
mony of  the  physician  who  attended  the  re- 
spondent for  the  first  few  days  after  her  in- 
jury. An  examination  of  the  record  con- 
vinces us  that  the  appellant  gained  its  point, 
and  attained  all  it  sought  in  the  court  be- 
low, when  It  forced  the  respondent  to  object 
to  the  competency  of  the  witness.  The  ruling 
of  the  court  in  sustaining  the  objection  was 
invited,  rather  than  opposed,  and  will  not 
be  reviewed  here. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

.MOUNT,  PULLERTON,  DUNBAR,  and 
ROOT,  JJ.,  concur.  IIADLEI,  C  J,  and 
CROW,  J.,  did  not  sit. 
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PORTER  V.  STATE. 
(Supreme  Court  of  Wyoming.    Nov.  2"i,  1007.) 

1.  OOSTKUPT— XATUBE  OF  REMEDY— KNTITLISG 
PROfKEI)ISG.S. 

Kev.  f-'t.  ].*<!in.  i  4(148.  authorizing  a  fine  for 
coiilonipt  of  court  in  disohoyiuf:  an  injunction, 
is  botii  renitxJial  and  punitive,  anil  while,  in  the 
al>8ence  of  a  statute  regulating  the  entitling  of 
tlie  proceeding,  it  may  either  be  brouglit  on  the 
relation  of  a  party  or  in  the  name  of  the  state, 
it  is  the  b»tter  practice  to  entitle  it  in  the  cause 
out  of  which  it  arose. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  10,  Contempt,  §§  137-139.] 

2.  Appeal— Presentation  of  Objections  in 
Lower  Coubt— Waiver  of  Deff,ct. 

Where  an  alleged  contemner  voluntarily  ap- 
peared in  the  lower  court,  and  without  objection 
to  the  jurisdiction  filed  his  answer  to  the  rule 
to  show  cause,  he  cannot  on  writ  of  error  raise 
the  point  for  the  first  time  that  the  proceedings 
are  not  properly  entitled. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  2,  Appeal  and  Error,  K  1221-1230.] 

8.  Same— Decisions  Reviewable— Ordek  Af- 
fecting Substantial  Right— ITisal  Or- 
der I.N  Special  PBOCEtDiso  — (Dostempt 
Proceedings. 

Rev.  St.  1809.  «  4048.  providing  that  dis- 
obedience of  an  injunction  may  be  punished  as 
a  contempt,  and  the  contemnor  fined  and  com- 
pelled to  make  restitution,  is  not  only  punitive, 
but  is  in  aid  of  plaintiff's  remedy  in  the  main 
suit,  and  an  order  made  in  a  contempt  proceed- 
ing authorized  by  it,  which  adjudges  the  party 
charged  guilty  of  contempt  and  imposes  a  fine, 
is  an  order  a^ecting  a  substuntiiil  right  made  in 
a  special  proceeding,  and  is  final,  and  therefore 
reviewable  on  writ  of  error  under  the  express 
provisions  of  Ilev.  St.  1899,  !  4247. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appf-al  and  Error,  {  402.] 

4.  Injunction- Acts  Not  Co.nstitutino  Vio- 

LATIOX— ROUNDARIES. 

Defendant  was  enjoined  from  entering 
another's  abutting  land,  which  was  described 
in  the  writ  by  the  legal  subdivisions  fixed  by 
government  survey  only.  I'rior  to  tlie  injuni-tion 
he  had  obtained  n  relocation  of  the  boundary 
under  Rev.  St.  1899,  8  11, «S.  providing  for  the 
establishment  of  disputed  boundaries,  and  the 
relocated  boundary  pa.s.sed  through  his  neigh- 
bor's inclosure.  Itrhl.  that  he  did  not  di-sobey 
the  injunction  by  entering  that  part  of  the  In- 
closure lying  on  bis  side  of  the  boundary, 
ij.  Same  —  Violation  —  Punishment  — 
CosT.s— Imprisonment. 

Rev.  St.  1899.  |  4048,  which  expre.ssly  pro- 
vides im])risonment  for  nonpayment  of  a  fine 
imposed  for  disobedienee  of  an  injunction,  but 
not  for  nonpayment  of  costs,  is  penal,  and  shoiild 
be  strictly  construed  as  giving  no  authority  to 
imprison  for  nonpayment  of  costs. 

Error  to  District  Court,  Uinta  County; 
Davit!  II.  Craig,  .Tudge. 

Alma  Porter  was  adjudged  gtillty  of  con- 
tempt, and  brings  error.  Reversed  and  re- 
manded, with  directions. 

J.  II.  Ryckman,  for  plaintiff  in  error.  W. 
B.  Mullen.  Atty.  Gen.,  and  B.  M.  Aushernian, 
for  the  State. 

SCOTT.  J.  For  many  years  prior  to  March 
21,  lfl0.j,  John  W.  Stonor  wns  the  owner  and 
In  possession  of  the  S.  W.  %  of  the  N.  E.  V*. 
the  S.  %  of  the  N.  W.  %  of  section  3,  and 
the  S.  E.  %  of  the  N.  E.  H  of  section  4,  In 

92  P.— 25 


township  24  N.,  of  range  119  W.,  of  the  sixth 
principal  meridian,  all  of  said  land  being  situ- 
ate in  riuta  county,  Wyo.  The  land  adjoin- 
ing and  to  the  south  was  oi)en  and  unoccupied 
government  land  until  July  12,  1904,  when 
Alma  Porter,  the  plaintiff  in  error,  made  his 
desert  land  entry  No.  1401  at  the  United 
States  Land  Office  at  Evnuston,  Wyo.,  and 
which  entry  embraced  the  following  describ- 
ed land,  to  wit :  The  E.  %  of  the  S.  E.  ^,  of 
section  4,  the  N.  Vi  of  the  S.  W.  %,  and  the 
N.  W.  %  of  the  S.  E.  %  of  section  3.  all  In 
the  same  township  and  range.  Long  prior 
and  at  the  date  of  this  filing  Stouer  had  con- 
structed and  maintained  a  fence  on  what  he 
claimed  to  be  the  boundary  line  between  his 
laud  and  the  adjoining  subdivisions  south. 
It  was  claimed  by  Porter  that  the  division 
line  between  his  desert  entry  and  Stoner's 
laud  was  north  of  this  fence.  The  dispute 
as  to  the  line  arose  from  the  fact  that  the 
quarter  post  or  corner  between  sections  3  and 
4  had  been  obliterated.  On  October  4,  1904, 
Porter  applied  to  the  county  surveyor  of 
Uinta  county  to  re-establish  this  comer  under 
the  provisions  of  section  1188,  Rev.  St.  1899, 
and  to  survey  and  establish  the  boundary  line 
betw-een  his  desert  claim  and  Stoner's  land. 
Under  the  provisions  of  that  section,  the 
county  surveyor  did  in  October  of  that  year 
make  a  survey  and  re-establish  the  said  quar- 
ter corner,  and  thereafter  made  an  official 
plot  thereof,  which  Is  In  the  record.  While 
constructing  ditches,  building  fences,  and 
making  Improvements  uix>n  the  land  embrac- 
ed In  his  desert  entry  as  surveyed  by  the 
county  surveyor,  and  on  March  21, 1905,  Ston- 
er  commenced  a  suit  to  enjoin  Porter  from 
entering  upon  the  land  hereinbefore  describ- 
ed and  owned  by  blm,  and  such  proceedings 
were  had  therein  that  a  teiniwrary  writ  of 
injunction  was  allowed  and  served  upon  Por- 
ter for  that  purpose.  The  order,  writ,  and  pe- 
tition therefor  described  the  land  by  legal 
subdivisions.  Thereafter,  upon  a  petition 
supported  by  affidavit.  Porter  was  cited  to  ap- 
pear before  the  district  court  of  Uinta  county 
to  show  cause.  If  any,  why  he  should  not  ba 
punished  as  for  contempt  for  an  alleged  dla- 
oboillenee  of  the  temporary  injunction.  ITpon 
the  return  da.v,  the  plaintiff  In  error  appear- 
ed and  filed  his  answer,  which  consisted  of  a 
general  denial.  A  hearing  was  had  u|K>n  the 
IssucR.  and,  upon  consideration  of  the  evi- 
dence, the  court  found  and  adjudged  him 
guilty  of  contempt  and  im)M>sed  a  fine.  In  de- 
fault of  payment  of  which  he  was  ordered  to 
be  confined  In  the  county  jail  until  the  fine 
and  costs  of  the  proceeding  were  paid,  or  un- 
til he  should  be  otherwise  discharged  by  due 
process  of  law.  A  motion  for  a  new  trial  was 
made,  overruled,  and  Porter  brings  the  case 
here  on  error. 

1.  The  defendant  In  error  has  filed  a  mo- 
tion to  dismiss  the  proceedings  in  error  upon 
the  alleged  ground  that  the  order  complained 
of  Is  not  subject  to  review  In  Oils  courL  U 
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l8  urged  that  the  contempt  proceedings  are 
not  properly  entitled,  and  that  the  state  is 
not  a  party  thereto.  In  Laramie  National 
Bank  v.  Stelnhoff,  7  Wyo.  464,  474,  53  Pac. 
209,  this  court  quoted  with  approval  from 
People  v.  Dledrlch,  141  111.  665,  30  N.  E.  1038, 
where  it  is  held  that  such  a  proceeding  was 
properly  entitled  in  the  original  case,  though 
sometimes  entitled  in  the  name  of  the  People 
ex  rel.,  etc.  In  9  Cyc.  36,  it  is  said:  "No 
rule  as  to  the  proper  entitlement  of  the  pro- 
ceeding is  deducible  from  the  authorities. 
The  practice  in  some  Jurisdictions  is  to  prose- 
cute a  matter  of  contempt  in  the  cause  or 
proceeding  out  of  which  It  arose,  and  not  as 
a  separate  proceeding  with  a  title  of  its  own. 
The  practice  in  other  jurisdictions  is  to  en- 
title the  proceeding  in  the  name  of  the  state 
or  people,  or  in  the  name  of  the  state  or 
people  at  the  relation  of  a  party.  The  logi- 
cal practice  would  seem  to  be  to  give  the 
proceeding  the  title  of  the  case  out  of  which 
the  alleged  contempt  arose,  if  the  object  is 
to  compel  performance  of  an  act  as  a  reme- 
dy for  a  party ;  but,  if  the  object  is  punish- 
ment alone,  the  proceeding  should  be  In  the 
name  of  the  state."  Many  cases  are  cited  in 
the  footnotes  in  support  of  the  text.  Our 
statute  authorizes  the  imposition  of  a  fine 
no  part  of  which  goes  to  the  party  complain- 
ing, and  the  proceeding  may,  as  It  did  in  this 
case,  result  in  n  fine  only  of  the  contemnor. 
While  the  statute  is  remedial,  it  Is  also  puni- 
tive ;  but  we  are  not  prepared  to  say  that  it 
may  not,  in  the  absence  of  any  statute  as  to 
how  such  a  proceeding  should  be  entitled,  be 
brought  on  the  relation  of  a  party  or  in  the 
name  of  the  state;  but  preferably  we  think 
it  should  be  entitled  in  the  cause  or  proceed- 
ing out  of  which  it  arose.  The  record  shows 
that  the  order  or  Judgment  appealed  from  is 
the  one  rendered  In  the  case  of  State  of  Wy- 
oming, Plaintiff,  V.  Aluia  Porter,  Defendant. 
The  question  sought  to  be  raised  here  is  not 
by  way  of  review,  for  the  record  falls  to  sliow 
that  that  question  was  presented  to  the  court 
below,  and  it  is  therefore  presented  here  for 
the  first  time.  This  in  our  Judgment  is  too 
late  for  the  contemnor  voluntarily  appeared 
in  person  and  by  attorney  in  that  court,  and 
without  objection  to  the  Jurisdiction  of  the 
court  filed  his  answer  to  the  rule  to  show 
cause.  He  thereby  admitted  himself  to  be 
regularly  in  court,  and  ail  questions  of  ir- 
rosularlty  in  process  or  method  of  obtaining 
Jurisdiction  became  Immaterial.  It  was  so 
held  by  this  court  in  Ex  parte  Bergman,  3 
Wyo.  300,  26  Pac.  914. 

The  proceedings  In  the  lower  court  were 
under  tiie  provisions  of  section  4048,  Rev. 
St.  1S90.  That  section  Is  as  follows:  "An 
injunction  or  restraining  order  granted  by  a 
Judge  may  be  enforced  as  the  act  of  the  court, 
and  dlsoi)edience  thereof  may  be  punished 
by  the  court,  or  any  Judge  who  might  have 
granted  it  in  vacation,  as  a  contempt:  an 
attachment  may  be  Issued  by  the  court  or 


Judge  upon  being  satisfied  by  aflBdavit  of  the 
breach  of  the  injunction  or  restraining  order, 
against  the  party  guilty  of  the  same;  and 
such  party  may  be  required  by  the  court  or 
judge  to  pay  a  fine  not  exceeding  two  hun- 
dred dollars,  for  tlie  use  of  the  county,  to 
make  Immediate  restitution  to  the  party  in- 
jured, and  to  give  further  security  to  obey 
the  injunction  or  restraining  order,  and  in 
default  thereof,  he  may  be  committed  to  close 
custody  until  he  complies  with  such  require- 
ment, or  is  otherwise  legally  discharged." 
An  order  or  judgment  of  conviction  under  this 
section  may  have  a  double  aspect:  First,  it 
may  be  in  the  nature  of  a  remedy  to  the  par- 
ty injured  by  way  of  compelling  restitution 
and  security  against  a  continuance  or  recur- 
rence of  the  act  complained  of;  second,  it 
may  be  punitive  or  a  punishment  of  the  of- 
fense of  contempt.  The  statute  provides  for 
both,  and  the  form  of  the  Judgment  would 
depend  uikiu  the  circumstances  of  the  case. 
In  the  first  aspect.  It  Is  only  for  the  private 
benefit  of  the  party  injured,  and,  in  the  sec- 
ond, the  Imposing  of  the  fine  not  only  vindi- 
cates and  asserts  the  authority  of  the  court, 
but,  in  addition,  serves  to  deter  the  defendant 
from  continued  or  further  dl80V>edlence  of 
the  court's  order,  and  therefore  is  an  aid  to 
the  remedy  sought  by  the  plaintiff  In  the 
main  suit.  The  section  was  held  to  be  reme- 
dial In  Laramie  National  Bank  v.  Stelnhoff. 
supra,  where  this  court  said:  "The  statute  is 
clearly  remedial  in  character,  aud  the  order 
made  in  a  contempt  proceeding  authorlxed 
by  its  provisions  Is  one  which  affects  a  sub- 
stuiitlal  right.  •  •  ♦ "  It  was  there  furtiier 
held  that,  when  such  order  was  made  after 
judgment  or  decree  and  in  aid  thereof  upon 
n  summary  application,  it  was  made  in  a 
special  proceeding  within  the  provisions  of 
section  4247,  Rev.  St.  1899,  and  subject  to 
be  rever.sed,  vacated,  or  modified  b.v  this 
court  (section  4249,  Rev.  St.  1309)  for  er- 
rors appearing  uiwn  the  record.  We  think 
thnt  when  an  order  Is  so  made  before  final 
judgment,  in  aid  of  and  to  compel  obetllence 
to  the  temporary  writ  of  injunction,  it  was 
equally  final  and  also  made  in  a  special  pro- 
ceeding. Section  4247  is  as  follows:  "An 
order  affecting  a  substantial  right  in  an  ac- 
tion, when  such  order  in  effect  determines 
the  action  and  prevents  a  Judgment,  and  an 
order  affecting  a  substantial  right,  made  In 
a  special  proceeding,  or  upon  a  siinmiary  ap- 
plication In  an  action,  after  JvulKuient,  Is  a 
final  order  which  may  be  vacated,  modified 
or  revei-sed,  as  provided  in  this  chapter." 
Section  4249  Is  as  follows:  "A  Judgment  ren- 
dered or  final  order  made  by  the  district 
court  may  be  reversed,  vacated  or  modified 
by  the  Supreme  Court,  for  errors  appearing 
on  the  record."  Our  statute  thus  recognizes, 
though  it  nowhere  defines  what  constitutes, 
a  siicclal  proceeding.  The  Supreme  Court 
of  Wisconsin  said  In  Ernst  v.  Steamer  Brook- 
lyn, 24  Wis.  610,  that:  "It  may  not  be  easy 
in  all  cases  to  determ^n|^  wl^^^^p^al 
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))rc?e<Mling.  But  many  proceedings  will  be 
recognized  as  such;  as  proceedings  for  con- 
tempt, to  obtain  discovery  of  books,  etc., 
]<rocccdlngs  supplementary  to  execution  and 
lunny  otliers."  This  statement  is  quoted  with 
approval  in  a  later  opinion  of  that  court. 
Witter  V.  Lyon  et  al.,  34  Wis.  5C4.  The  or- 
der here  complained  of  affected  a  8ul>stantlal 
right,  and  was  a  final  determination  of  the 
contempt  proceedings.  Laramie  Nat  Bank 
V.  Steinhoff,  supra.  Such  order  could  have 
no  effect  or  bearing  upon  the  final  Judgment 
or  decree.  It  In  no  manner  affected  or  In- 
volved the  merits,  nor  did  It  determine  any 
question  for  or  against  either  party  to  the  In- 
junction suit.  It  was  not,  therefore,  a  final 
order  affecting  a  substantial  right  made  in 
the  action.  The  statute  recognizes  such  an 
order  when  made  In  the  action  or  In  a  special 
proceeding,  and  no  other.  We  are  of  the 
opinion  that  the  order  complained  of  was 
flnal,  affected  a  substantial  right,  and  that  It 
was  made  in  a  special  proceeding.  It  may 
therefore  be  reviewed  by  this  court  on  error. 
2.  The  plaintiff  in  error  assigns  as  error 
the  overmling  of  his  motion  for  a  new  trial. 
One  of  the  groimds  of  the  motion  is  that  thei 
decision  is  not  sustained  by  sufficient  evi- 
dence. We  are  of  the  opinion  that  this  con- 
tention is  correct.  The  question  at  issue 
turned  upon  the  location  of  the  line  between 
the  lands  of  tlie  parties  and  was  as  to  wheth- 
er the  plaintiff  in  error  had  gone  upon  the 
land  of  Stoner;  nothing  being  said  in  the 
order  as  to  Stoner's  inclosure,  the  land  de- 
scribed being  referred  to  by  legal  subdivisions 
only.  The  plaintiff  in  error  long  prior  to  the 
issuance  and  service  of  the  writ  of  injimctlon 
availed  himself  of  the  provisions  of  section 
1188,  Rev.  St.  1899.  That  section  Is  as  fol- 
lows: "Whenever  the  proper  location  of  any 
monument  which  marks  the  corner  of  any 
tract  or  tracts  of  land  shall  be  In  dispute  be- 
tween the  owners  of  the  lands  of  which  it  Is 
the  common  monument  or  boundary,  the 
said  monument  shall  be  established  in  the 
following  mnuner:  The  county  surveyor  of 
the  county  In  which  said  comer  is  loontcd, 
upon  the  application  of  any  of  the  pnrtles 
In  Interest,  sliali  immedlntely  pive  notice  in 
writing  to  all  parties  Interested  in  tlie  es- 
tablishment of  said  corner,  naming  a  day 
when  he  will  be  upon  the  ground  and  make 
the  necessary  sur^'eys  to  estnblisli  the  said 
comer,  and  if  such  service  of  written  notice 
cannot  be  made  upon  the  owners  or  agents 
by  reason  of  non-residence,  then  in  that  case 
such  notice  shall  be  published  for  four  con- 
secutive weeks  In  some  newspaper  published 
In  the  county,  or  If  there  be  no  newspaper 
published  therein,  then  in  some  newspaper 
of  general  circulation  published  nearest  such 
county.  The  proper  notice  being  given  as 
above  set  forth,  the  county  surveyor  shall 
upon  the  day  named  in  said  notice  proceed  to 
establish  such  monument  In  accordance  with 
the  Instructions  Issued  by  the  general  land 
office  of  the  United  States  government    He 


shall  firmly  plant  a  suitable  monument  at' 
the  point  by  him  so  found.  Shall  accurately 
take  and  note  courses  and  distances  from 
said  point  to  one  or  more  prominent  objects 
of  a  permanent  nature,  if  such  there  be  in 
the  vicinity;  shall  make  a  map  or  plat  of  the 
survey  so  by  him  made  and  shall  record  the 
same  together  with  a  statement  of  the  whole 
proceedings,  including  the  application,  notice 
and  names  of  the  parties  in  interest  In  the 
records  of  his  office.  Such  monuments  es- 
tablished as  provided  in  this  section  shall 
be  held  to  be  the  true  and  legal  monument 
defining  the  boundary  comers  as  stated  In 
the  record  of  said  survey."  The  plaintiff  in 
error  was  entitled  to  the  exercise  of  this 
statutory  right,  and,  having  done  so  in  good 
faith  for  the  purpose  of  ascertaining  the 
boundary  of  his  land,  and  such  boundary  hav- 
ing been  so  established,  he  bad  a  right,  in 
the  absence  of  any  injunction  restraining 
him  from  so  doing,  to  enter  and  make  such 
improvements  thereon  within  the  boundaries 
so  fixed  as  he  deemed  advisable.  It  will  be 
observed  that  the  plaintiff  in  error  was  not 
restrained  from  entering  Stoner's  enclosure, 
but  from  entering  upon  certain  legal  subdi- 
visions as  fixed  and  designated  by  the  gov- 
ernment survey.  The  testimony  on  behalf 
of  Stoner,  the  complainant  went  only  to 
show  that  the  plaintiff  In  error  had  entered 
uix>n  some  of  the  land  Inclosed  by  Stoner's 
fence,  as.sumlng,  apparently,  that  the  right 
to  go  Inside  the  inclosure  was  In  Issue,  and 
that  the  right  of  Stoner  to  the  exclusive  pos- 
session of  the  land  In  the  Inclosure  was  pro- 
tected by  the  Injunction.  But  the  writ  only 
ordei-ed  the  defendant,  his  servants,  etc.,  "to 
absolutely  desist  and  refrain  from  entering 
upon  the  land  and  premises  or  any  part 
thereof  described  in  said  petition,  said  land 
being  described  as  follows,  to  wit:  The  S. 
W.  14  of  the  N.  E.  %,  and  the  S.  %  of 
the  N.  W.  %  of  section  3,  and  the  S.  E. 
14  of  the  N.  B.  %  of  section  4,  township  24 
N..  range  110  W.,  of  the  sixth  principal  me- 
ridian, and  from  dlsgiiig  post  helps  thereon 
and  from  committing  any  of  the  acts  com- 
|ilaine<1  of  in  plaintiff's  petition."  Not  only 
Is  the  evidence  insufficient  to  sustain  the 
decision,  but  there  is  an  affirmative  showing 
that  the  defendant  was  not  guilty  of  dis- 
obedience of  the  order  of  Injunction. 

3.  rinintlff  In  en-or  urges  that  the  Judg- 
ment Is  contrary  to  law.  It  will  be  observed 
from  the  language  of  section  4048,  Rev.  St. 
stipra,  that  the  jurisdiction  of  the  court  to 
order  tlmt  the  contemner  be  confined  in  the 
comity  jail  in  su'-h  cases  for  nonpayment  of 
fine  does  not  authorize  the  court  to  so  order 
for  nonpayment  of  costs.  Such  statutes  are 
strictly  construed,  and,  while  the  costs  may 
be  taxed  against  the  defendant  yet  In  the 
absence  of  statute  expressly  authorizing  the 
c-ourt  to  do  so,  the  right  to  Imprison  for  a 
failure  or  neglect  to  pay  such  costs  does  not 
exist  It  was  so  held  In  Miller  et  al.  v.  To- 
ledo Grain  &  Milling  Co.,  21  Ohio  Clr.  Ct 
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R.  325,  332,  11  O.  CS.  D.  629.  where  a  statute 
identical  In  terms  was  coustrued.  We  are  of 
the  opinion  that,  If  upon  other  grounds  the 
order  could  be  sustained,  then  It  would  be 
the  duty  of  this  court  to  modify  it  in  that  re- 
spect. 

There  is  no  evidence  to  support  the  Judg- 
ment or  order,  and  for  that  reason  the  order 
should  be,  and  It  Is  hereby,  reversed,  and  the 
proceedlnjt  Is  remanded,  with  directions  to 
the  district  court  of  Uinta  county  to  discharge 
the  defendant. 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


KRAIISE  T.  MATTHEWS. 
^Supreme  Court  of  Wyoming.    Nov.  25,  1907.) 

Writ  of  Ebbor— Briefs— Failube  to  File  ob 

Serve  in  Time — Effect. 

Wliore  plaintiff  in  error,  instead  of  filing 
briefs  within  fiO  days  after  filing  the  petition  in 
error,  as  required  by  the  rules  of  court,  permits 
11  months  to  elapse  without  either  filing  or 
serving  briefs  or  applying  for  an  extension  of 
time  therefor,  the  cause  will,  on  motion  of  de- 
fendant in  error,  be  dismissed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  310&1 

Error  to  District  Court,  Crook  County; 
O.  H.  Pnrmelee,  Judge. 

Action  between  Emll  Krause  and  Joseph 
S.  Matthews.  There  was  a  judgment  for  the 
latter,  and  the  former  brings  error.  Heard 
on  motion  to  strike  bill  of  exceptions  and  dis- 
miss the  proceedings  In  error.  Motion  to  dis- 
miss granted. 

Metz  &  Sackett  and  Van  Cise  &  Grant,  for 
the  motion.    M.  Nichols,  opposed. 

POTTER,  C.  J.  This  cause  was  brought 
in  this  court  by  petition  In  error  filed  July 
23,  lOOG.  At  the  April  term,  1907,  no  briefs 
appearing  on  file,  an  order  was  entered  to 
^ow  cause  why  the  cause  should  not  be  dis- 
missed. Thereafter,  April  22,  1907,  a  written 
statement  of  counsel  for  plaintiff  'In  error 
was  filed  In  response  to  said  order,  to  the  ef- 
fect that  the  failure  to  file  and  serve  briefs 
had  occurred  through  the  neglect  of  the  dis- 
trict court  stenographer  to  furnish  a  tran- 
script of  the  evidence  for  Incorporation  In  a 
bill  of  exceptions.  On  June  26,  1907,  plain- 
tiff In  error  filed  briefs  in  the  office  of  the 
clerk,  and  July  1,  1907,  a  paper  purporting  to 
be  a  bin  of  exccqrtions  was  also  filed.  Several 
other  original  papers,  with  the  Journal  en- 
tries had  been  sent  to  this  court  and  filed 
July  31,  1006. 

Several  objections  are  urged  to  the  bill  of 
exceptions,  but  It  is  not  necessary  to  consider 
them.  The  cause  must  be  dismissed  for  the 
failure  to  comply  with  the  rules  as  to  briefs. 
The  inability  to  obtain  the  evidence  so  as  to 
make  up  a  bill  and  have  It  allowed  within 
the  period  prescribed  for  filing  and  serving 
briefs  might  have  been  good  cause  for  an  ex- 
tension of  time;    and,  indeed,  we  have  ex- 


tended the  time  on  that  ground  In  other  cas- 
es, where  the  party  was  not  In  fanlt ;  but  it 
does  not  appear  that  any  application  for  such 
an  extension  was  made  In  this  case.  Instead 
of  filing  the  briefs  within  60  days  after  filing 
the  petition  in  error,  as  required  by  tlie  rules, 
the  plaintiff  In  error  permitted  11  mouths  to 
elapse  without  either  filing  or  serving  briefs, 
or  ajiplylng  for  an  extension  of  time  therefor. 
The  motion  to  dismiss  will  be  granted. 

BEARD  and  SCOTT,  JJ.,  concur. 


PULS  V.  C.'VSEY. 

(Supreme  Court  of  Oklahoma.    Feb.  1.1,  10O7.> 

1.  Appeal  — Review  — Verdict— Set   .Vside 

WWKW, 

Where  there  is  an  entire  lack  of  evidence  to 
sustain  a  material  issue  found  by  the  verdict 
of  a  jur.v,  this  court  will  set  aside  the  verdict 
and  grant  a  new  trial. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error.  $S  .3928-3i«4.] 

2.  Contracts— Time  of  Performance. 

Where  no  time  is  specified  in  a  contract  for 
its  performance,  a  reasonable  time  will  be  al- 
lowed, unless  the  act  to  be  done  is  in  its  nature 
capable  of  being  done  instantly,  when  it  must 
be  performed  immediately. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  $|  944r-956.] 

3.  Same. 

Time  is  not  the  essence  of  a  contract,  un- 
less by  its  terms  it  is  expressly  so  provided. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  $$  938-943.] 

4.  Same— Tender  of  Performance. 

Where  a  tender  of  performance  is  a  con- 
dition precedent  to  the  right  of  one  to  maintain 
an  action  for  damages  for  breach  of  a  contract, 
and  there  is  proof  that  the  plaintiff  was  read.v 
and  able  to  perform  the  agreement  and  so  noti- 
fied the  adverse  party,  and  was  notified  that  per- 
formance would  not  be  accepted,  no  formal  ten- 
der is  required,  as  the  law  will  not  require  a 
fruitless  thing  to  be  done. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  $  123.";.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kingfisher  Coun- 
tj' ;  before  Justice  C.  F.  Irwin. 

Action  by  Robert  Casey  against  L.  Puis. 
Judgment  for  plalntrff.  I>efeudant  brings  er- 
ror.   Affirmed. 

Noflfslnger  &  Hlnch,  for  plaintiff  in  error. 
Matthew  John  Kane,  for  defendant  in  er- 
ror. 

BtTRFORD,  C.  J.  This  was  an  action  to 
recover  damages  for  breach  of  contract.  The 
])lalntiff  In  error  was  the  owner  of  a  saloon, 
consisting  of  a  stock  of  liquors  and  saloon 
fixtures,  at  Dover,  in  Kingfisher  county.  The 
following  written  agreement  was  entered  In- 
to by  the  parties  to  the  action :  "Dover.  Okla., 
4 — 23 — 1903.  It  Is  agreed  between  L.  Puis 
and  Robert  Casey  that  L.  Puis  sells  to  said 
Casey  his  saloon  fixtures  and  stock  for  the 
sum  of  $SH7.50  and  Invoice.  Said  Casey  pays 
to  said  Puis  the  sum  of  $337.50  cash  to  bind 
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the  bargain,  and  L.  Pnls  ai^ees  to  assist  in 
everj*  way  posslblo  to  aid  said  Casey  In 
l)iwuring  license,  h.  Puis."  Upon  the  day 
this  agreement  was  sljoietl  Casey  paid  Puis 
$•^00,  and  It  was  asrocd  that  the  stock  was 
to  be  Invoiced  and  the  balance  of  the  pur- 
chase money  to  be  paid  within  a  few  days. 
They  failed  to  consummate  the  transaction, 
and  Casey  brought  this  action  in  the  district 
conrt  of  Kingfisher  county  to  recover  damages 
for  alleged  breach  of  contract.  Issues  were 
formed,  and  the  cause  tried  to  a  jury.  There 
was  a  verdict  and  judgment  in  favor  of  Casey 
for  ?200  and  costs.  From  this  judgment.  Puis 
apiH'als. 

The  only  error  assigned  nud  Insisted  upon 
is  that  the  verdict  is  not  sustained  by  the 
evidence.  Counsel  for  plaintiff  In  error  cou- 
(vdo  the  rule,  so  often  announced  by  this 
court,  that  where  there  Is  evidence  reasonably 
tending  to  support  the  verdict  of  a  jury  this 
court  will  not  interfere;  l)ut  they  claim  that 
there  Is  an  entire  absence  of  evidence  to  sup- 
ix)rt  some  of  the  material  Issues  in  the  cause. 
In  such  event  the  court  will  set  aside  the  ver- 
dict and  grant  a  new  trial.  Melerholtz  v. 
Territoiy,  14  Okl.  3.">n.  78  Pac.  90.  In  examin- 
ing the  evidence  as  to  the  conduct  of  the 
parties  and  what  was  done  towards  perfect- 
ing the  agreement.  It  will  be  well  to  bear  In 
mind  that  the  contract  was  one  In  which  no 
time  is  fixe<l  for  its  performance,  and  Is 
governed  by  our  statutory  provisions  as  fol- 
lows: Section  808,  1  Wilson's  Rev.  &  Ann. 
St.:  "If  no  time  is  sped  fled  for  the  per- 
formance of  an  act  required  to  be  jwrformed, 
a  reaaonal)le  time  Is  allowed.''  Section  809: 
'•Time  Is  never  considered  as  of  the  essence 
of  a  contract  unless  i)y  its  terms  expressly 
so  provided."  By  the  terms  of  the  contract 
Id  question  time  was  not  made  of  its  es- 
sence, and  the  parties  were  entitled  to  a  rea- 
sonable time  iu  which  to  <"omply  with  its 
terms.  The  testimony  sninnittc<l  on  the  trial 
shows  that  on  the  day  the  contract  was  en- 
tered Into  Casey  paid  Puis  $200  on  the  con- 
tract, and  it  was  understood  that  he  would 
have  to  arrange  to  pro<'ure  the  balance  of 
the  money  to  complete  the  deal.  It  was  ex- 
l»ected  that  he  would  get  the  bank  at  Dover, 
which  had  a  mortgage  on  the  stock  of  liquors, 
to  assist  him  in  making  the  payments;  but 
the  bank  refused  to  extend  its  loan  or  to  let 
Casey  have  the  money  to  close  the  trade. 
The  stock  was  lnvoi(v<l  within  a  few  days, 
and  found  to  invoU'e  $1.:t00.  making  the  cou- 
slderadon  to  be  paid  by  Casey  $1,(137.50. 
Puis  agreed  to  allow  Casey  until  the  follow- 
ing Satui-day  to  procure  the  money,  and 
Casej-  went  to  Kingfisher.  Caldwell,  and  other 
pl!u-es.  and  finally  to  Kansas  City,  and  re- 
turned with  tlie  money  within  two  or  three 
days  after  the  Satunlay  named  by  Puis,  lie 
went  to  the  saloon  and  told  Puis  that  he 
was  ready  to  make  the  entire  payment  and 
take  the  property,  but  wanted  a  new  in- 
voice,  as   Puis  had  been   selling  from  tbe 


stock  during  the  interim.  Puis  then  inform- 
ed him  that  he  had  forfeited  the  $200  paid 
on  the  contract,  and  Informed  him  that  he 
could  still  have  the  stock  on  the  original 
terms,  but  that  he  had  lost  the  $200.  and  that 
he  would  have  to  pay  the  full  agreed  price  in 
addition  to  this  $200,  and  that  he  would  not 
deliver  the  property  under  the  agreement  as 
originally  entered  into.  The  court  instruct- 
ed the  jury  ui>ou  the  theory  that  time  was 
not  of  the  es.sence  of  the  contract,  and  told 
them  that,  if  Casey  offered  to  pay  tije  money 
and  complete  the  contract  within  a  reason- 
able time,  this  was  a  sufficient  performance 
on  his  part,  and  on  this  theory  the  jury  found 
for  the  plaintiff,  Casey. 

The  particular  point  contended  for  by  coun- 
sel for  plaintiff  in  error  is  that  Casey  did  not 
make  an  actual  and  technical  tender  of  the 
money,  and  by  reason  of  such  failure  his 
proof  Is  insufficient  to  entitle  bim  to  a  ver- 
dict. Ordinarily,  where  a  tender  Is  p]eade<l, 
and  is  a  condition  precedent  to  a  right  of  re- 
covery, an  actual  tender  and  offer  to  pay 
the  sum  due  unconditionally  Is  required.  B\it 
where  the  proof  shows  that  the  party  plead- 
ing the  tender  had  the  money  present,  ready 
to  make  the  payment,  and  so  Informed  the 
other  party,  and  the  creditor  lnforme<l  him 
that  he  wonld  not  accept  it,  the  formality  of 
a  teclmlcal  tender  Is  made  unnecessary.  Tlie 
law  does  not  refpilre  a  fruitless  thing  to  l)e 
done.  There  does  not  seem  to  be  any  injus- 
tice In  the  Judgment.  The  jury  fixed  the 
amount  of  damages  at  the  amount  of  money 
the  plaintiff  had  paid  the  defendant  and 
which  he  refused  to  surrender.  Had  Puis 
desired  to  rescind  the  contract,  he  should 
have  returned  or  offered  to  return  the  $200. 
He  is  In  no  worse  condition  now  than  he 
was  l)efore  the  contract  was  entered  Into.  He 
has  all  he  had  before.  If  he  suffered  any 
damage  by  the  failure  of  Casey  to  take  the 
stock,  he  should  have  set  it  out  by  way  of  re- 
coupment. We  find  no  prejudicial  error  In 
the  record. 

The  judgment  of  the  district  court  of  Klng- 
fisher  county  Is  affirmed,  at  the  costs  of  tbe 
plaintiff  in  error. 

IRWIX.  J.,  who  presided  In  the  court  be- 
low, not  sitting.  All  the  other  Justices  con- 
curring. 


PROCTOR  V.  TERRITORY. 

(Supreme  Court  of  Oklahoma.    Feb.  15,  1907.) 

1.  Gaming  —  Information  —  Insufficient, 
When. 

An  information  charging  that  the  defendant 
"did  then  and  there  unlawfully  conduct  as  own- 
er certain  games  of  faro,  montp.  poker,  roulette, 
and  craps,  the  isame  being  t>ankiug  and  percent- 
age gnmew  played  with  dice,  cards,  and  other 
devices,  for  money,  checks,  or  other  rei)resenta- 
tives  of  value."  in  insutiioient  for  failing  to  al- 
lege that  said  games  were  then  and  Uwr 
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ducted  for  money,  credit,  or  some  other  repre- 
Kentatire  of  vnlue. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die 
vol.  24.  Gaminp,  ?«  ail-24ll 

2.  Same— WnEX  I'slawful. 

It  is  not  criminal  by  the  laws  of  this  terri- 
tory to  play  at  or  conduct  any  of  the  prohibited 
gamblini;  jtames,  unless  the  same  are  dealt, 
played,  carried  on,  opened,  caused  to  be  opened, 
or  conducted  for  money,  checks,  credit,  or  some- 
thing represi-nting  value. 

I  Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  24,  Uamiug,  §§  135-130.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklalioma 
County;  before  Justice  B.  F.  Burwell. 

Cecil  Proctor  was  convicted  of  gaiuing,  and 
brings  error.    Reversed  and  reinnnded. 

Ijedur  Guthrie  and  Beaty  &  Reamer,  for 
plaintiff  In  error.  P.  C.  Simons,  Atty.  (ien., 
and  R.  G.  Hays,  Co.  Atty.,  for  the  Territory. 

BURFORD,  C.  J.  Tlie  plaintiff  in  error 
was  prosecuted  and  convicti-d  In  tlie  district 
court  of  Oklahoma  county  for  the  crime  ol 
conducting  certain  games  denounced  under 
the  statute  prohibiting  gambling.  The  in- 
fonuatiou  charged  that  the  defendant  did 
"commit  the  crime  of  ruimiug  a  gamblhig 
house  in  umnner  and  form  as  follows:  For 
that  the  said  defendants.  Win.  Bolwine  tind 
Cecil  Proctor,  did  then  and  tiiinv  unlawfully 
conduct  as  owners  certain  games  of  faro, 
moute,  poker,  roulette,  and  crai)S,  the  same 
being  banking  and  percentage  games  played 
with  di«-e,  cards  and  otlier  devices,  for  mon- 
ey, checks,  and  other  representatives  of  val- 
ue.*' The  ease  was  tried  to  a  jury,  and  upon 
the  offer  of  the  territory  to  Introduce  proof 
the  defendant  objected  to  the  introduction  of 
any  evidence  to  support  the  charge  embraced 
in  tlie  Information,  for  the  reason  that  the 
facts  stated  In  the  informutiou  do  not  con- 
stitute a  imbilc  offense.  The  court  overruleil 
this  objection,  and  the  defendants  excepted. 
After  conviction  the  defendant  move<l  in  ar- 
rest of  judgment  upon  the  same  grounds  set 
ui)  in  his  objection  to  the  introduction  of  evi- 
dence. The  motion  In  arrest  was  overruled, 
and  e.\ception  saved.  These  rulings  are  here 
a!<signed  as  error. 

The  only  question  argued  is  that,  in  order 
to  charge  an  offense  under  section  1  of  the 
act  denouncing  gaming,  there  must  I>e  an  al- 
legation that  the  games  were  played  or  con- 
ducted for  something  of  value,  or  its  rei)re- 
sentative.  It  does  not  seem  that  this  ques- 
tion has  ever  been  directly  passed  upon  by 
this  court.  In  Sweitzer  v.  Territory,  5  Okl. 
a»T,  47  Pac.  lOlH,  it  was  charged  that  the  de- 
I'eiidiint  played  at  a  game  of  poker  for  mon- 
«'y,  and  tlie  charge  was  objected  to  upon  the 
grounds  that  the  manner  of  playing  the  game 
and  persons  with  whom  played  were  not 
averred.  The  court  held  the  Indictment  suffi- 
cient. And  In  .Tones  v.  Territory,  5  Okl.  530. 
40  Pac.  0.'U,  the  defendant  was  convicted  for 
|)erinittiiig  gambling  taldes  to  l)e  set  up  and 
used  in  a  house  occupied  by  him.    The  in- 


formation charged  that  the  defendant  did 
permit  craps,  faro,  and  poker  tables  to  be 
set  up  and  used  for  gambling,  and  this 
charge  was  held  sufficient.  The  section  of 
the  statute  controlling  the  charge  in  this 
case  is  as  follows:  Section  2017,  Wilson's 
Rev.  &  Ann.  St.  1003:  "That  every  person 
who  deals,  plays  or  carries  on,  or  oi)eu8  or 
canses  to  be  opened,  or  who  conducts,  eitlier 
as  owner  or  employe  whetiier  for  hire  or 
not,  any  game  of  faro,  monte,  iMker,  roul- 
ette, craps  or  any  banking  or  percentage 
game  played  with  dice,  cards  or  any  device, 
for  money,  checks,  credit  or  any  representa- 
tive of  value,  is  guilty  of  a  misdemeanor, 
and  is  punishable  by  a  fine  of  not  less  than 
one  hundred  dollars  nor  more  than  one  thou- 
sand dollars,  and  by  imprisonment  in  the 
county  jail  for  a  term  not  less  than  thirty 
days  nor  more  tliau  sis  mouths."  The  ques- 
tion Is:  Do  the  words  "for  money,  checks, 
creillt  or  any  representative  of  value"  qual- 
ify all  the  games  and  devices  previously 
mentioned,  or  only  the  phrases  "or  any  bank- 
ing or  percentage  game,  played  with  dice, 
card.*,  or  any  device  V"  Or,  in  other  words, 
is  It  a  crime  to  play  at  a  game  of  faro, 
monte,  poker,  roulette,  or  craps  for  amuse- 
ment only,  !iud  wlieii  jilayed  for  money, 
checks,  credits,  or  something  of  value? 

II,  in  order  to  be  criminal,  one  of  the  pro- 
hlbite<l  games  must  lie  played  for  something 
of  value  or  some  representative  of  value, 
then  the  InforLiatlon  in  tills  case  does  not 
(liai-gc  a  public  offense.  While  the  title  of 
an  act  is  In  t::!s  tcrrltiiry  no  part  of  the  law, 
it  may  be  lo(;kcd  to  for  the  purpose  of  aid- 
ing In  dPtermlnlng  tlie  intent  of  the  lawmak- 
ers. The  act  is  designated  as  one  declaring 
gaming  Illegal  and  providing  pt>nnitles. 
Hence  it  would  appear  that  the  L;'gIslaturo 
liad  in  mind  prohibiting  those  things  which 
are  known  or  designated  as  "gaming."  It  is 
not  gaming  or  gambling  to  play  monte,  i)ok- 
er.  or  cnips,  unless  the  same  are  pla.ved  for 
money,  checks,  credit,  or  some  representative 
of  value.  The  law  particularly  designates 
those  games  which  are  generally  usually  con- 
nected with  gamblhig,  viz.,  faro,  monte,  pok- 
er, roulette,  and  craps,  and  makes  it  crimi- 
nal to  deal.  play,  carry  on,  open,  cause  to  be 
opened,  or  to  condtict  any  of  said  games  for 
money,  checks,  credit,  or  any  representative 
of  value.  The  particular  game  named  Is  de- 
nonnced  when  played  for  any  purpose  of 
gain,  and  in  charging  the  offense  of  playing 
one  of  these  especially  designated  games  It 
Is  not  necessary  to  describe  the  manner  of 
playing  it  or  who  the  person  charged  played 
with  at  the  game.  Then  there  follows  the 
denunciation  of  any  banking  or  percentage 
game  playe<l  with  dice,  cards,  or  any  device, 
which  may  include  any  games  of  the  class 
designated  as  "banking  or  percentage  games," 
and  when  the  charge  is  for  playing  at  some 
one  of  these  unnamed  games  It  will  be  neces- 
sary to  set  out  tlie  description  of  the  game  or 
device  suUlciently  to  show  that  it  ^pV^Mf^ 
igi  ize      y  ^ 
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•with  dice  or  cards,  or  some  other  device  up- 
on which  something  was  hazarded,  for  money 
or  something  of  yalue.  We  think  the  stat- 
utes should  be  Interpreted  so  as  to  make 
criminal  the  acts  mentioned  when  operated 
or  carried  on  for  something  of  value,  as 
mentioned  in  the  qualifying  clause.  The 
Qualifying  clause  "for  money,  checks,  credit 
or  any  representative  of  value,"  applies  to 
every  game  that  Is  denovmced  by  the  stat- 
ute. "We  think  this  interpretation  carries 
out  the  Intent  and  purpose  of  the  lawmakers, 
that  it  is  the  reasonable  and  logical  meaning 
of  the  language  used,  and  subserves  every 
purpose  for  which  the  law  was  enacted. 

We  find  from  the  record  in  the  case  under 
consideration  that  the  defendant  was  operat- 
ing an  open  gambling  room  and  had  divers 
and  numerous  games  In  operation.  There  Is 
a  reasonable  probability  that  each  and  every 
one  of  them  was  being  conducted  for  some- 
thing of  value,  that  those  who  played  at 
these  games  risked  something  of  value,  and 
that  the  probable  chances  of  gain  were  what 
lured  the  patrons  on  to  the  usual  results. 
The  Information  should  have  charged  that 
the  defendant  conducted  the  games  mention- 
ed therein  for  money,  checks,  credit,  or  some 
representative  of  value,  naming  the  same. 
The  Supreme  Court  of  California,  in  constru- 
ing a  statute  Identical  with  ours,  except  it 
designates  some  games  not  named  in  our 
statute,  adopted  the  same  construction  that 
we  have  given  this  statute.  People  v.  Car- 
roll, 80  Cal.  153,  22  Pac.  129.  To  the  same 
efTect  Is  People  v.  Sam  Lung,  70  Cal.  B15, 
11  Pac.  673.  The  Information  failed  to 
charge  a  public  offense,  and  the  motion  in 
arrest  should  have  been  sustained. 

The  judgment  of  the  district  court  of  Okla- 
homa county  is  reversed,  and  cause  remand- 
ed, with  directions  to  siistaln  the  motion  in 
arrest  of  judgment,  and  to  give  the  territory 
leave  to  amend  the  information,  if  desired, 
and  for  such  further  proceedings  as  may  be 
proper. 

BtTRWELL,  J.,  who  presided  in  the  court 
below,  not  sitting.  All  the  other  Justices 
concurring. 


O'NEILL  et  al.  v.  QUARXSTROM.    (Civ.  374.) 

(Court  of  Appeal,  Second  District,  California. 
Sept.  24,  1907.) 

1.  Tbial  —  Triai.   by   Court  — Findi.ngs   of 
Fact— Sufficiency. 

To  sustain  a  plea  of  the  statute  of  limitn- 
tions,  the  court  need  not  find  in  direct  iRnpuajje 
thnt  the  action  is  barred,  where  facts  are  found 
which  show  that  it  is  barred ;  the  rule  being  that 
a  finding  of  probative  facts  from  which  the  ulti- 
mate fact  necessarily  results,  is  sufficient. 

[Ed.  Xote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  |$  927,  959.1 

2.  Ltmitatiow  of  Actions— Liabiutieb  Cre- 
ated BT  Law — Stockiioldebs'  Liability. 

The  liability  of  a  stockholder  for  bis  pro- 
portion of  a  corporate  debt  is  a  "liability  cre- 


ated by  law,"  within  Code  Civ.  Proc.  t  359,  re- 
quiring an  action  to  enforce  such  a  liability  to 
be  bronsrht  within  three  years  after  the  liability 
was  created. 

[Ed.  Note. — For  cases  in  point,  sec  Cent.  Dig. 
vol.  33,  Idmitation  of  Actions,  8  150.] 

3.  COBPOBATIONS— STOCKIIOLDEBS'     LIABILITY. 

Code  Civ.  Pro(\  $  ;ij9.  limiting  the  lim.> 
for  bringing  an  action  to  enforce  a  stocViiolder's 
liability  to  three  years  after  the  liahilitv  was 
created.  bofriiiR  to  run  acainst  the  liability  as 
soon  as  the  debt  is  contracted,  and  the  giving  of 
a  note  as  evidence  of  the  debt  at  a  later  date 
by  the  corporation  does  not  operate  to  extend 
the  time  within  which  an  action  may  be  brought 
against  the  stockholder. 

[Ed.  Note. — For  cases  ir  point,  see  Cent.  Dig. 
vol,  12,  Corporations,  §  1088.] 

4.  Same. 

The  liability  of  a  stockholder  of  a  corpora- 
tion on  a.  note  executed  by  the  corporation  is 
created,  within  Code  Civ.  Proc.  §  3r>9,  requirins 
an  action  to  enforce  a  stockholder's  liability  to 
be  brought  within  three  years  after  the  lia- 
bility was  created,  <hi  the  execution  of  such 
note. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  1088.] 

5.  Same. 

Plaintiffs,  with  others,  exectited  notes,  and 
the  money  borrowed  thereon  was  applied  to  the 
use  of  a  corjioration.  of  which  plaintiffs  were  di- 
rectors and  defendant  a  stockholder.  The  cor- 
poration did  not  siRn  the  notes.  Thereafter  re- 
newal notes  were  executed  by  the  corporation 
and  the  plaintiffs,  which  notes  the  corporation 
signed^  as  principal  and  plaintiffs  as  sureties. 
Held,  in  an  action  to  recover  from  defendant,  as 
a  stockholder,  his  proportion  of  the  debt,  that 
the  change  of  the  corporation's  obligee  from  the 
plaintiffs  and  other  makers  of  the  original  notes 
on  the  advancement  to  it  of  the  money  borrowed 
to  the  payee  of  the  renewal  notes  did  not  operate 
to  revive  the  liability  of  defendant  on  the  orig- 
inal debt,  which  at  the  time  of  the  execution  of 
the  renewal  notes  was  barred  by  Code  Civ.  Proc. 
$  3r)9,  limitinK  actions  to  enforce  a  stockholder's 
liability  to  three  years  after  the  liability  was 
created. 
G.  Same. 

In  an  action  to  recover  from  defendant,  as 
a  stockholder,  his  proportion  of  the  debt,  brouiihc 
after  his  liability  on  the  original  debt  to  the 
plaintiffs  and  other  makers  of  the  original  notes 
was  barred  by  Code  Civ.  Proc.  §  3"')9,  held  that, 
the  notes  being  but  new  evidence  of  the  same  ob- 
ligation, they  did  not  create  a  new  liability  of 
the  corporation  as  to  wbicli  plaintiffs  became 
sureties  and  entitled  to  avail  themselves  of  the 
rule  that  on  the  payment  by  a  surety  a  new 
cause  of  action  accrues  in  his  favor  on  an  im- 
plied assumpsit  to  repay  such  money. 
7.  Same— Officers— Dealings  of  Directors 
wiTU  Cobfobatios  —  Stockbolders'  Lia- 
bility. 

Plaintiffs,  with  others,  executed  notes,  and 
the  money  borrowed  thereon  was  applied  to  the 
nse  of  a  corporation,  of  which  plamtiffs  were 
directors  and  defendant  a  stockholder.  The  cor- 
poration did  not  sign  the  notes.  Thereafter  re- 
newal notes  were  executed  by  the  corporation 
and  the  plaintiffs,  which  notes  the  corporation 
sisrned  as  principal  and  plaintiffs  as  sureties. 
At  the  meeting  at  which  the  execution  of  the 
renewal  notes  was  authorized  plaintiffs  and  oth- 
er signers  of  the  original  notes  were  present 
and  acted  as  directors,  and  constituted  the  ma- 
jority of  directors  in  attendance,  and  all  voted 
for  such  resolution.  Held,  in  an  action  to  re- 
cover from  defendant,  as  a  stockholder,  his  pro- 
portion of  the  debt,  that  plaintiffs'  effort  to 
change  their  position  from  that  of  creditors  of 
the  corporation  on  the  advancement  to  that  of 
sureties  for  the  corporation  on  the  renewalp 
notes,  did.  not  affect  their  status  as  to  the  real 
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indebtednegg,  they  as  directors  not  being  per- 
mitted to  make  any  change  in  the  indebtedness 
to  their  advantage,  against  either  the  corpora- 
tion or  the  stockholders,  and  that  they  were  not 
entitled  to  recover  as  siich  sureties,  regardless  of 
the  fairness  of  the  transaction. 

Appeal  from  Superior  Court,  San  Luis 
Obispo  County;  B.  P.  Dnangst,  Judge. 

Action  by  O'Neill,  T.  Peterson,  and  Nells 
Johnson  against  John  Quarnstrom.  Judg- 
ment for  defendant,  and  plaintlfls  appeal. 
Affirmed. 

Lamy  &  Putnam,  for  appellants.  McD.  R. 
Tenable  and  C.  P.  Kaetzel,  for  respondent 

TAGGAKT,  J.  This  is  an  action  to  recover 
from  defendant,  as  a  stockholder  of  a  corpo- 
ration, bis  proportion  of  a  debt  of  the  cor- 
poration, paid  by  plaintiffs,  who  claim  to 
bare  made  such  payment  as  sureties.  Judg- 
ment was  for  defendant  opon  a  defense  of 
the  statute  of  limitations,  and  plalntlfts  ap- 
peal from  the  Judgment 

The  statute  was  pleaded  In  accordance 
with  section  458  of  the  Code  of  Civil  Proce- 
dure. There  was  no  finding  In  the  words  of 
the  plea  that  the  bar  of  the  statute  had 
fallen,  but  the  facts  upon  which  defendant  re- 
lied to  support  this  plea  the  court  found  in 
detail.  Appellants  contend  that  there  should 
have  been  an  express  finding  upon  the  issues 
raised  by  the  plea,  and  also  that  If  it  be 
conceded  that  this  Is  unnecessary,  the  facts 
found  by  the  court  are  not  sufficient  to  sup- 
port a  judgment  in  favor  of  defendant 

The  first  point  appears  to  have  been  dis- 
posed of  by  a  number  of  decisions  of  the  Su- 
preme Court  adversely  to  appellants'  conten- 
tion. Findings,  as  a  rule,  should  be  of  ulti- 
mate facts,  but  it  is  not  necessary  that  these 
should  be  in  the  language  of  the  pleading 
(Clary  v.  HazUtt  67  Cal.  286,  7  Pac.  701), 
and,  where  probative  facts  are  found,  and  the 
court  can  declare  that  the  ultimate  facts  nec- 
essarily result  from  the  facts  which  are 
found,  the  finding  is  sufficient  (Water  Co.  v. 
Richardson,  72  Cal.  601,  14  Pac.  379;  Mott 
V.  Ewlng,  90  Cal.  235,  27  Pac.  194).  It  is 
not  necessary  that  the  court  find  In  direct 
language  that  the  action  was  barred  by  the 
statute,  but  it  may  find  the  facts  which  show 
that  it  was  so  barred.  It  is  not  necessary 
that  the  facts  as  found  should  be  in  any  par- 
ticular form  or  follow  the  pleadings.  If  the 
truth  or  falsity  of  each  material  allegation  in 
Issue  can  be  demonstrated  from  the  findings, 
the  law  is  complied  with.  Ready  v.  McDon- 
ald, 128  Cal.  665,  61  Pac.  272,  79  Am.  St  Rep. 
76.  The  findings  In  the  case  at  bar  show,  as 
to  the  two  promissory  notes  to  be  considered 
on  this  appeal,  that :  They  were  executed  in 
renewal  of  two  other  notes  previously  given 
by  plaintiffs  (with  other  persons  named)  to 
the  same  payee.  The  corporation,  of  which 
defendant  was  a  stockholder,  was  not  a  par- 
ty to  or  signer  of  these  original  notes,  but 
the  money  borrowed  thereon  was  received  by 
and  applied  to  the  use  and  benefit  of  the  cor- 


poration. One  of  the  original  notes  was  dat- 
ed October  5,  1899,  and  was  for  the  sum  of 
$3,000.  The  note  given  In  renewal  of  this 
was  dated  January  23,  1003,  and  was  for  the 
sum  of  ?3,387.50,  made  up  of  said  principal 
of  $3,000  and  the  interest  accruing  to  date 
of  renewal.  The  other  original  note  was 
dated  January  12,  1000,  for  the  sum  of  $2,- 
500,  and  the  note  renewing  it  was  dated  Jan- 
uary 23,  1903,  and  for  the  sum  of  ?2,631, 
being  the  amount  of  the  original  principal 
sum  with  accrued  Interest  added.  The  two 
renewal  notes  were  executed  by  the  corpora- 
tion (Templeton  Milling  Company)  and  the 
signers  of  the  original  notes  for  which  they 
were  substltnted  and  were  given  to  the  same 
payee,  the  Andrews  Banking  Company.  The 
Templeton  Milling  Company  received  no  con- 
sideration whatever  for  the  execution  of  the 
two  renewal  notes,  and  no  money  was  had 
or  received  by  It  on  account  ISiereof,  except 
that  which  It  received  when  the  original 
notes  were  given.  It  appears  from  the  find- 
ings that  the  execution  of  the  renewal  notes 
was  authorized  by  a  resolution  of  the  board 
of  directors  of  the  milling  company  passed 
and  adopted  at  a  regular  meeting,  in  which 
resolution  it  was  expressly  declared  that  the 
corporation  signed  as  principal  and  the  oth- 
ers as  sureties.  It  is  also  found  that  at  the 
meeting  at  which  said  resolution  was  adopted 
plaintiffs  and  three  others  of  the  signers  of 
the  original  notes  were  present  and  acted 
as  directors  of  said  corporation  and  constitut- 
ed a  majority  of  the  directors  In  attendance, 
and  that  each  and  all  of  them  voted  for  said 
resolution. 

The  cause  of  action  here  under  considera- 
tion is  a  "liability  created  by  law,"  as  that 
term  is  used  In  section  359  of  the  Code  of 
Civil  Procedure  (Green  v.  Beckman,  59  Cal. 
545;  Moore  v.  Boyd,  74  Cal.  167,  15  Pac. 
670),  and  an  action  must  be  brought  thereon 
within  three  years  after  the  liability  was 
created  (Hunt  v.  Ward,  99  Cal.  614,  34  Pac. 
335,  37  Am.  St  Rep.  87).  The  statute  begins 
to  run  against  the  stockholders'  liability  as 
soon  as  the  debt  Is  contracted,  and  the  giv- 
ing of  a  note  as  an  evidence  of  the  debt  at 
a  later  date  by  the  corporation  does  not  op- 
erate to  extend  the  time  within  which  an  ac- 
tion may  be  brought  against  the  stockholder. 
Hyman  v.  Oleman,  82  Cal.  650,  23  Pac.  62, 
16  Am.  St  Rep.  178;  Redlngton  v.  Comwell, 
90  Cal.  63,  27  Pac.  40;  Winona  v.  Bull,  108 
CaL  1,  40  Pac.  1077.  If  the  liability  of  the 
stockholder  be  created  by  the  giving  of  a  note 
by  the  corporation,  the  statute  commences  to 
run  In  his  favor  from  the  date  of  Its  execu- 
tion and  not  from  Its  maturity.  The  post- 
ponement of  the  liability  of  the  corporation 
to  action  by  an  agreement  on  Its  part  with 
the  creditor  does  not  affect  the  running  of 
the  statute  In  favor  of  the  stockholder.  Banfc 
V.  Pac.  C.  S.  Co.,  103  Cal.  594,  37  Pac.  499.  A 
note  given  In  renewal  or  extension  of  tho 
Indebtedness  of  a  corporation  cannot  operate 
to  renew  or  extend  the  liabllltji  of  ^e^^pk/ 
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holder  or  prevent  the  statute  of  limitations 
from  running  against  it.  Santa  Rosa  Bank 
y.  Barnett,  125  Cal.  407,  58  Pac.  85 ;  Goodall 
T.  Jack,  127  Cal.  258,  59  Pac.  575 ;  Jones  t. 
Goldtree  Bros.,  142  Cal.  383,  77  Pac.  939. 

Appellants  contend  that,  accepting  the  law 
to  be  as  declared  by  the  cases  cited,  another 
rule,  found  In  Tule  v.  Bishop,  133  Oal.  574, 
65  Pac.  1094,  Is  applicable  here.  That  Is, 
that  the  iwiyment  by  a  surety  or  accommoda- 
tion maker  or  Indorser  of  a  promissory  note 
eztingulshes  the  note,  but  that  a  new  cause 
of  action  Immediately  accrues  In  favor  of 
rach  surety,  accommodation  maker,  or  In- 
dorser against  the  real  maker  upon  an  Im- 
plied assumpsit  to  repay  the  money  so  ad- 
vanced; that,  in  case  of  a  corporation,  the 
liability  of  the  stockholder  of  such  corpora- 
tion to  euch  surety,  etc.,  to  reimburse  him 
would  not  be  barred  until  three  years  after 
date  of  the  payment  of  the  note.  See,  also, 
Loewenthal  v.  Coonan,  135  Cal.  381,  67  Pac. 
324,  87  Am.  St  Rep.  115 ;  Crystal  v.  Hutton, 
1  Cal.  App.  251,  81  Pac.  1115;  Enscoe  v. 
Fletcher,  1  Cal.  App.  663,  82  Pac.  1075.  It 
is  not  altogether  clear  npon  what  theory.  If 
any,  appellants  regard  the  original  obliga- 
tion or  debt.  Under  the  findings  made  by 
the  trial  court,  this  is  the  Important  question 
In  considering  the  defense  of  the  bar  of  the 
statute  at  limitations.  The  original  Indebt- 
edness of  the  corporation  was  either  to  the 
Andrews  Banking  Company,  or  to  plaintiff 
and  bis  co-makers  of  the  original  notes,  and 
the  "liability  was  created"  at  the  time  they 
were  made.  Section  359.  It  Is  clear  that  in 
an  ordinary  action  at  law  the  Andrews  Bank- 
ing Company  could  have  recovered  nothing 
on  the  original  notes  from  the  milling  com- 
pany or  Its  stockholders  as  such.  The  debt 
of  the  corporation,  therefore,  was  on  an  ad- 
vancement to  it  by  the  makers  of  the  original 
notes.  These  were  dated  October  6,  1899, 
and  January  12,  1900,  resi)ectlvely.  No  ac- 
tion could  have  been  brought  on  the  first  one 
against  the  stockholders  after  three  years 
from  October  5,  1899,  and  none  on  the  sec- 
ond after  three  years  from  January  12,  1900, 
unless  something  occurred  to  toll  the  statute. 
Not  until  January  23,  1903,  was  anything  of 
this  character  done  or  attempted.  On  that 
date  the  Andrews  Banking  Company  accept- 
ed the  Templeton  Milling  Company  as  Its 
principal  debtor  and  the  makers  of  the  orig- 
inal notes  as  sureties.  This  change  of  the 
corporation's  obligee  did  not  operate  to  revive 
the  liability  of  defendant  on  the  original 
debt;  and  the  notes  being  but  new  evidence 
of  the  same  obligation,  based  upon  the  same 
original  Indebtedness,  they  did  not  create  a 
new  liability  of  the  corporation,  as  to  which 
plaintiffs  tiecame  sureties,  and  entitled  to 
avail  themselves  of  the  rule  laid  down  in 
Ynle  V.  Bisliop,  supra. 

If  It  be  conceded  that  the  Andrews  Bank- 
ing Company  could  have  recovered  on  these 
so-called  renewal  notes,  not  only  against  the 
Templeton  Milling  Company,  but  against  the 


defendant  on  his  statutory  liability  as  a 
stockholder.  It  does  not  follow  that  this  Is 
true  as  to  plaintiffs.  Their  effort,  acting  as 
a  majority  of  the  board  of  directors  of  the 
corporation,  to  change  their  position  from 
that  of  a  creditor  of  the  milling  company  to 
that  of  a  surety  for  the  corporation  on  an  ob- 
ligation of  the  latter  to  the  banking  company, 
does  not  affect  their  status  as  to  the  real  In- 
debedness.  If,  as  to  the  Andrews  Banking 
Company,  the  renewal  notes  were  an  original 
obligation  of  the  milling  company,  as  to 
plalntifTs  the  rule  as  to  the  action  of  direc- 
tors of  a  corporation  clearly  prevents  any 
change  in  the  Indebtedness  to  their  advantage 
against  either  the  corporation  or  the  stock- 
holders thereof.  Plaintiffs  are  here  attempt- 
ing to  recover  upon  a  contract  of  the  corpora- 
tion which  was  created  by  them  as  directors 
In  their  own  Interests.  Such  a  contract  Is 
void.  The  law  does  not  stop  to  Inquire  into 
the  fairness  or  unfairness  of  the  transaction. 
Pacific  Vinegar  Works  v.  Smith,  145  Cal.  352, 
78  Pac.  550,  104  Am.  St.  Rep.  42. 
Judgment  of  the  superior  court  aflSrmed. 

We  concur:    ALLEN,  P.  J. ;  SHAW,  J. 


(  Cal.  App.  4J5 
ELT  V.  WILLIAMS  et  al.    (Civ.  816.) 
(Court  of  Appeal,  Second  District,  California. 
Sept  23,  1907.) 

1.  Chattei,  Mortgages— Right  to  Sell  Un- 

nEB    FOBECLOSUBE— PBESENCE    OF    PBOPEBTT 

AT  Sale. 

Personal  property,  to  be  sold  as  a  pledge  or 
under  foreclosure  of  a  mortgage,  must  be  pres- 
ent at  the  sale. 

2.  Same  — RianTS  of  Pasties  —  Title  and 
Possession. 

Under  Civ.  Code,  §  2920,  defining  a  mort- 
gage as  a  contract  hypothecating  specific  prop- 
erty for  the  performance  of  an  act  without  the 
necessity  of  a  change  of  possession,  and  section 
2927,  providing  that  a  mortgage  does  not  entitle 
the  mortgagee  to  possession  unless  authorized 
by  the  express  terms  of  the  mortgage,  a  mort- 
gage gives  tlie  mortgagee  neither  the  title,  pos- 
session, nor  right  to  possession  of  the  mortgaged 
property  unless  authorized  by  the  express  terms 
of  the  instrument. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  §§  272-281.] 

8.  Same— Effect  of  CnANOE  of  Possession. 
Change  of  possession  of  mortgaged  prop- 
erty to  the  mortgagee  affects  neither  the  interest 
nor  title  of  the  mortgagor  therein,  which  is  not 
cut  off  until  the  property  is  sold  at  public  auc- 
tion as  a  pledge  or  under  sale  in  foreclosure 
proceedings. 

fEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  }S  272-281.] 
4.  Same— Right  to  Replevin  Pending  Fobb- 

CLOSURE- Stattjtobt  Pkovisions. 

Code  Civ.  Proc.  {  72G,  providing  that  there 
can  be  but  one  action  for  the  recovery  of  a  debt 
or  the  enforcement  of  any  right  secured  by  mort- 
gage on  personal  property,  which  action  must  be 
in  accordance  with  the  provisions  of  the  chap- 
ter, relates  only  to  the  enforcement  of  riglits 
necessary  to  the  recovery  of  the  debt  and  fore- 
closure of  the  lien  given  to  enforce  it,  and  not  to 
collateral  contracts  ;  hence,  where  a  chattel  mort- 
gage authorizes  the  mortgagee  to  take  jjosses- 
Bion  on  default  in  any  payment,  and  to  sell  as 
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provided  by  law  or  foreclose  b^  action,  replevin 
for  the  property  will  lie  pending  foreclosure  of 
the  mortgage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  {§  286-293.] 

5.  Beplevir— Eight  to  Possession— Sttffi- 

CIENCT. 

The  right  to  possession  of  personal  property 
given  by  a  chattel  mortgage  on  default  in  pay- 
ment is  sufficient  to  support  replevin. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Replevin,  fiS  45-68.] 

Appeal  from  Superior  Court,  Kern  County; 
J.  W.  Mahon,  Judge. 

Replevin  by  W.  H.  Ely  against  Ben  C.  Wil- 
liams, and  another.  Fl-om  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

W.  W,  Eaye  and  Thomas  Scott,  for  appel- 
lants. J.  W.  P.  Laird  and  E.  B.  Coil,  for  re- 
spondent 

TAGGART,  J.  Appeal  from  a  Judgment  In 
favor  of  plaintiff  in  an  action  of  claim  and 
delivery. 

Plaintiff  is  the  mortgagee  and  defendants 
are  the  mortgagors  of  the  personal  property 
which  is  the  subject-matter  of  the  action. 
The  court  finds:  The  defendants  gave  a 
chaftel  mortgage  to  secure  the  payment  to 
plaintiff  of  a  certain  promissory  note  set  out 
in  the  mortgage,  which  was  given  as  the 
purchase  price  for  the  goods  mortgaged. 
They  defaulted  In  the  payments  therein  pro- 
vided to  be  made,  and  plaintiff  demanded 
possessicm  of  said  personal  property  from 
them  in  accordance  with  the  terms  of  said 
mortgage.  They  refused  to  deliver  the  prop- 
erty to  plaintiff,  and  upon  such  refusal  he 
brought  this  action  and  caused  the  sheriff  of 
Kern  county  to  take  possession  of  the  prop- 
erty. Defendants  reclaimed  the  property  and 
resumed  possession  thereof  by  giving  the  un- 
dertaking provided  by  law  for  that  purpose. 
Prior  to  the  filing  of  the  complaint  in  this  ac- 
tion, but  on  the  same  day,  plaintiff  instituted 
an  action  in  said  superior  court  wherein,  in 
due  course,  he  obtained  Judgment  against  de- 
fendants for  the  balance  found  due  on  said 
promissory  note,  foreclosing  said  chattel  mort- 
gage and  decreeing  that  said  property  be  sold 
to  satisfy  said  judgment  The  judgment  In  the 
case  at  bar  Is  in  the  alternative  form,  in  fav- 
or of  the  plaintiff  for  the  recovery  of  the  per- 
sonal property  described  therein,  or  for  its 
value,  which  is  found  to  be  $1,800. 

The  question  to  be  determined  on  this  ap- 
peal, as  stated  by  appellants  in  their  brief, 
is  "whether,  under  the  mortgage,  a  replevin 
suit  for  the  possession  of  the  mortgaged  prop- 
erty may  be  prosecuted  [by  the  mortgagee 
against  the  mortgagors]  pending  an  action  to 
foreclose  the  mortgage?"  It  is  urged  that, 
when  plaintiff  elected  to  foreclose  his  lien 
and  began  his  action  under  section  726  of  the 
Code  of  Civil  Procedure,  the  very  provision 
of  the  law  which  authorized  such  a  suit  for- 
bade the  prosecution  of  any  other  action. 
That  section  720  provides  there  can  be  but 
one  action  for  the  recovery  of  any  debt,  or 


the  enforcement  of  any  right  secured  by- 
mortgage  upon  real  or  personal  property,  and 
plaintiff  exhausted  his  right  of  action  by  the 
foreclosure  salt  The  mortgage  contains  the 
following  clause:  "It  is  also  agreed,  that  if 
the  mortgagors  shall  fail  to  make  any  pay- 
ments as  In  the  said  promissory  note  provid- 
ed, then  the  mortgagee  may  take  possession 
of  said  property,  using  all  necessary  force  so 
to  do,"  etc.  This  is  followed  by  provisions 
for  sale  of  the  property,  as  provided  by  law, 
or  foreclosure  of  the  mortgage  by  action,  sub- 
stantially In  accordance  with  section  2967  ot 
the  Civil  Code.  So  far  as  the  contract  dis- 
closes, the  right  of  the  mortgagee  to  posses- 
sion upon  condition  broken  is  not  affected  by 
the  method  he  may  elect  to  follow  in  mak- 
ing a  sale  of  the  mortgaged  property  to  satis- 
fy the  obligation.  There  is  no  limitation  as 
to  the  time  when  he  shall  exercise  this  right, 
whether  before  or  after  notice  of  sale  as  a 
pledge,  or  before  or  after  action  begun  to 
foreclose.  To  make  a  valid  sale  of  personal 
property  it  must  be  present  at  the  sale, 
whether  it  be  sold  as  a  pledge  or  under  order 
of  sale  upon  a  decree  of  foreclosure.  Tbore- 
fore  It  is  necessary  that  the  mortgagee,  or 
some  one  acting  on  his  behalf,  shall  obtain 
such  possession  in  order  that  the  proi>erty 
may  be  applied  to  the  payment  of  the  debt 
secured  thereby.  The  mortgagors,  up<m  de- 
mand after  default,  refused  to  deliver  the 
property  to  the  mortgagee,  and  no  doubt 
would  refuse  to  deliver  it  to  any  one  acting 
for  the  mortgagee,  whether  agent,  sheriff,  or 
even  a  receiver,  conceding  the  case  to  be  a 
proper  one  for  the  appointment  of  the  latter 
(a  conclusion  which  we  do  not  think  the 
facts  of  the  case  warrant).  Without  posses- 
sion no  sale  could  be  made,  and,  if  appellants' 
contention  be  correct  and  the  bringing  of  the 
action  to  foreclose  could  be  successfully  plead- 
ed in  abatement  of  any  action  to  recover  the 
possession  of  the  mortgaged  property,  the 
foreclosure  proceeding  would  be  rendered  in- 
effective because  of  the  impossibility  of  exe- 
cuting the  decree  by  a  sale.  A  construction 
of  the  law  which  would  bring  about  such  a 
result  Is  to  be  avoided,  if  possible.  If  this 
be  the  effect  of  the  decision  In  the  Idaho  case 
cited  by  appellants  (Cederholm  v.  Loofbor- 
row,  2  Hasb.  [Idaho]  9  Pac.  641),  we  do  not 
think  it  should  be  followed.  The  opinion  In 
that  case  does  not  disclose  the  contractual 
relations  created  by  the  mortgage  before  that 
court,  nor  the  statutory  provisions  relating  to 
chattel  mortgages  in  that  territory  at  the 
time  of  the  decision. 

The  right  of  the  mortgagee  to  possession  of 
the  mortgaged  property  is  one  created  by  the 
contract  Under  our  Code,  a  mortgage  gives 
to  the  mortgagee  neither  the  title,  possession, 
or  right  to  the  possession  of  the  mortgaged 
property,  unless  authorized  by  the  express 
terms  of  that  Instrument  Civ.  Code,  §| 
2920,  2927.  If  there  be  a  change  of  posses- 
sion from  the  mortgagor  to  the  mortgagee, 
whether  accomplished  voluntarily,  by  the  use 
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of  the  necessary  force  authorized  by  the 
terms  of  the  mortgage,  or  by  an  action  of 
replevin.  It  does  not  affect  the  Interest  of  the 
mortgagee  In  the  property.  The  title  remains 
In  the  mortgagor  (Harper  ▼.  Gordon,  128  Cal. 
489,  61  Pae.  84),  and  hie  equity  of  redemp- 
tion Is  not  cut  off  until  the  property  Is  sold 
at  public  auction  as  a  pledge,  or  under  an 
order  of,  sale  In  a  proceeding  to  foreclose. 
Wilson  V.  Brannan,  2T  Cal,  258.  On  the 
other  hand,  the  right  of  the  mortgagee  to 
elect  between  the  remedies  provided  in  the 
mortgage  is  not  dependent  upon  the  terms  of 
the  mortgage  alone,  as  that  right  Is  conferred 
by  the  statute  also.  Civ.  Code,  {  2967.  The 
right  of  possession  exists  only  by  virtue  of 
the  contract  If  this  contractual  right  which 
the  Code  expressly  permits  to  be  created,  but 
which  does  not  exist  by  statute,  is  to  be  of 
any  avail  or  use,  the  provision  of  section  726 
that  "there  can  be  but  one  action  for  the  re- 
covery of  any  debt,  or  the  enforcement  of  any 
right  secured  by  mortgage  upon  real  or  per- 
sonal property,  which  action  must  be  In  ac- 
cordance with  the  prorislous  of  this  chapter," 
must  be  construed  to  have  reference  to  the 
enforcement  of  those  rights  only  which  are 
necessary  to  the  recovery  of  the  debt  and  the 
foreclosure  of  the  lien  given  to  secure  it, 
and  not  to  any  collateral  contract  In  the 
mortgage  which  does  not  affect  the  Interests 
of  the  parties  In  the  mortgaged  property. 
This  construction  Is  supported  by  the  opinion 
in  Harper  v.  Gordon,  supra,  and  we  think 
correctly  declares  the  law. 

While  the  action  of  claim  and  delivery  is 
here  used  in  practically  the  same  manner  as 
the  provisional  remedy  given  by  the  Code — 
that  is,  to  secure  the  possession  of  the  mort- 
gaged property  that  it  may  be  available  for 
the  execution  of  the  judgment  or  decree  In 
the  foreclosure  proceeding  and  its  use  is  an> 
ciliary  and  auxiliary  to  the  foreclosure — it 
rests  upon  the  right  of  possession  given  by 
tlie  contract  This  is  snfilcient  foimdation 
for  the  right  of  action.  Fllnn  v.  Ferry,  127 
Cal.  652,  eo  Pac.  434.  OCbe  Judgment  in  the 
replevin  action  will  in  no  way  affect  the  is- 
sues tried  in  the  foreclosure  proceeding,  and, 
if  in  favor  of  plaintiff,  will  only  operate  to 
aid  In  the  proper  execution  of  the  decree  ren- 
dered in  that  proceeding.  The  ruling  of  the 
trial  court  upon  defendants'  plea  of  another 
action  pending  should  be  sustained. 

Judgment  affirmed. 

We  concur:    ALLEN,  P.  J.;  SHAW,  J. 


t  Cal.  App.  4» 

SEXTON  V.   RICHARDSON.    (Civ.  878.) 
(Court  of  Appeal,  Second  District  California. 

Sept  23,  1907.) 
J.  CoNTBACTS  —  Construction  —  Peesonai. 

SEB  VICES— VaBI  A  S  CE. 

Where  plaintiff  contracted  to  render  serv- 
ices as  a  foreman  and  landscape  gardener  at  a 
fixed  salarr,  and  to  tal<e  cliarge  of  defendant's 
property,  give  his  whole  time  to  the  work,  and 
to  keep  the  premises  and  roads  thereon  in  per- 


fect repair,  the  contract  was  not  a  general  one 
to  perform  certain  work  according  to  specifi- 
cations, but  for  personal  services,  and  the  obliga- 
tion to  keep  the  premises  in  perfect  repair  only 
contemplated  such  repair  as  would  result  from 
personal  efforts  properly  directed,  so  that  evi- 
dence that  plaintiff  was  prevented  by  defendant 
from  keeping  the  premises  in  perfect  repair  as 
he  agreed  was  not  a  variance  as  an  excuse  for 
nonperformance  where  the  complaint  alleged  full 
performance. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  11,  Contracts,  |  1740.] 

2.  Master  and  Sebvant  —  Contbact  of  Em- 

PLOVMENT — WKONQFUL  DISCHABGE. 

In  an  action  for  breach  of  a  contract  of 
employment  by  discharge  without  cause,  and 
for  unpaid  salary,  an  instruction  that,  if  plain- 
tiff was  prevented  from  devoting  his  entire  time 
and  skill  to  the  work  specified  in  the  contract 
by  assuming  other  work  at  the  employer's  re- 
quest, he  was  not  absolved  from  carrying  out 
the  terms  of  the  contract,  was  properly  refused. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  39.J 

Appeal  from  Superior  Court,  Santa  Barbara 
County;  Felix  W.  Ewing,  Judge. 

Action  by  Ernest  Sexton  against  Harold  R. 
Richardson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Henley  C.  Booth,  for  appellant  W.  P. 
Butcher,  for  respondent 

ALLEN,  P.  J.  Action  on  a  contract  Judg- 
ment for  plaintiff,  from  which  defendant  ap- 
peals upon  a  bill  of  exceptions. 

The  contract  between  the  parties  wa»  in 
writing,  and  was  one  for  employment  at  a 
fixed  salary.  The  services  to  be  rendered  by 
plaintiff  to  defendant  were  those  of  foreman 
and  landscape  gardener,  plaintiff  to  take 
charge  of  the  property  of  the  defendant  and 
give  bla  whole  time  and  attention  to  the 
work,  and  plaintiff  stipulated  that  be  would 
keep  in  perfect  repair  the  premises  and  the 
roads  and  highways  on  such  premises.  The 
plaintiff,  in  addition  to  his  salary,  was  to  be 
furnished  with  a  house  in  which  to  live,  a 
horse  and  vehicle  for  his  personal  use,  and  a 
cow  for  the  use  of  bis  family.  The  term  of 
employment  was  to  extend  from  April  24, 
1905,  to  the  corresponding  day  of  the  succeed- 
ing year.  It  is  averred  by  plaintiff  that  he 
duly  performed  all  of  the  obllgatiouB  of  the 
contract  Imposed  upon  him,  but  that  he  was 
discharged  by  defendant  without  cause,  to  bis 
damage  in  the  sum  of  $400;  that  In  addition, 
the  consequent  outlay  for  a  bouse  for  his  fam- 
ily, and  for  a  horse  and  buggy  for  the  unex- 
pired term  of  employment,  aggregated  $190, 
and.  In  addition,  $88  of  salary  earned  before 
his  discbarge  was  unpaid,  on  account  of  all 
of  which  a  judgment  was  asked  in  the  sum  of 
$678.  The  defendant  by  his  answer  raised 
an  Issue  as  to  the  discharge  without  cause 
and  as  to  the  amount  of  damage,  and  by  way 
of  counterclaim  averred  that,  by  reason  of 
the  failure  of  the  plaintiff  to  carry  out  bis 
part  of  the  contract,  defendant  was  damaged 
in  the  sum  of  $750.  The  Jury  found  in  plain- 
tiff's favor  and  returned  a  verdict  for  $566, 
upon  which  Judgment  was  rendered^  ,^ ,  ^ 
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The  first  point  argned  upon  the  appeal  Is 
that  the  court  erred  in  admitting  testimony 
on  the  plaintiff's  part  that,  while  he  bad  not 
kept  the  premises  In  perfect  repair,  yet  the 
omission  in  that  regard  was  occasioned  by 
the  defendant's  acts  in  requiring  the  perform- 
ance of  work  and  labor  outside  of  bis  em- 
ployment which  so  occupied  the  time  of  plain- 
tiff that  he  was  not  able  to  fully  keep  the 
premises  and  roads  In  perfect  repair,  and  by 
the  fact  that  to  keep  the  premises  In  perfect 
repair  required  work  and  labor  In  addition  to 
that  possible  by  plalntlfTe  personal  eiTorts; 
it  being  Insisted  that  the  complaint  alleging 
full  performance,  no  evidence  was  admissible 
justifying  the  nonperformance.  The  employ- 
ment was  for  personal  eerrices,  and  not  a 
general  contract  to  perform  certain  work  ac- 
cording to  specifications  or  design.  A  reason- 
able construction  of  the  contract  can  only  be 
that  the  parties  Intended  that  the  whole  of 
plaintiff's  time  and  skill  should  be  devoted 
to  the  work,  and  the  obligation  to  keep  the 
premises  In  perfect  repair  could  only  mean 
such  repair  as  would  result  from  the  personal 
efforts  of  the  plaintiff,  properly  directed.  The 
allegation  of  performance,  therefore,  related 
to  plalntlff'a  having  devoted  his  skill  and  at- 
tention to  the  work.  That  he  did  this,  ex- 
cept when  prevented  by  defendant,  is  clear- 
ly established.  That  the  results  hoped  for 
and  promised  were  not  attained  might  be  ex- 
plained by  showing  that  defendant  himself 
was  responsible,  and  that  It  was  not  possible 
of  performance  under  the  terms  of  the  con- 
tract. Mere  difficulty  of  performance,  or  im- 
providence In  entering  into  the  contract,  with 
full  knowledge  of  all  the  facts,  Is  not  involv- 
ed. 

The  second  question  presented  relates  to 
the  refusal  of  the  court  to  give  to  the  Jury 
nn  Instruction  asked  for  by  the  defendant. 
This  instruction  embodied  the  proposition 
that  If  plaintiff  was  prevented  by  defendant 
from  devoting  his  entire  time  and  skill  to 
the  prosecution  of  the  work.  In  that  he  as- 
sumed at  defendant's  request  other  duties 
which  Interfered  with  his  employment,  still 
he  would  not  be  absolved  from  carrying  out 
the  terms  and  provisions  of  the  contract. 
Under  our  construction  of  the  contract,  which 
is  that  It  Is  one  of  employment  merely,  we  ap- 
prove the  action  of  the  trial  court  in  refusing 
such  Instruction. 

An  examination  of  the  record  discloses  no 
prejudicial  error,  and  the  Judgment  Is  af- 
firmed. 

We  concur:    TAGGART,  J.;  SHAW,  J. 


e  Cal.  APP.  451 

ABROOK  ▼.  ELMS  et  al.    (Civ.  378.> 
(Court   of   Appeal,   First   District,    Olifornla. 

Sept  21,  1907.) 
1.  Appeai.— Review— OoNTiNUASCE—  Discre- 
tion. 

Refusal  of  an  application  for  a  continunuce 
will  not  be  disturbed  on  appeal,  in  the  absence 


of  an  affirmative  showiug  of  abus:  of  tlic  trial 
court's  discretion. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  S,  Appeal  and  Error,  §  3837.] 

2.  OoNTiNtTANCE  —  Absence    op    Evidence  — 

DiSCBETION. 

Appellants,  having  been  served  with  notici> 
that  a  case  had  been  peremptorily  set  for  Jl.uvli 
4,  1903,  applied  for  a  continuance  because  of 
the  nonreturn  of  depositions,  which  would  not 
be  in  court  before  June  1st.  The  affidavit  con- 
tained the  names  of  the  witnesses,  a  statement 
of  their  testimony,  and  a  showing  of  diligence, 
and  also  alleged  tliat  appellant  C.  was  the  sole 
attorney  for  the  defendant  in  a  criminal  case 
set  for  the  same  day,  and  that  he  had  receiv.>d 
no  notice  to  set  the  case  for  trial.  Plain tiiTa 
attorney  testified  to  the  service  of  such  notice, 
denied  most  of  the  statements  in  C.'s  affidavit 
and_  testified  that,  when  the  case  had  been 
originally  called,  appellants  demanded  a  jury, 
which  necessitated  a  transfer  to  another  depart- 
ment ;  that  a  commission  had  issued  to  take  tho 
testimony  of  the  absent  witness  in  October, 
1002,  which  had  been  dismissed  for  appellant's 
failure  to  serve  interrogatories,  and  that  in 
February,  1903,  the  commission  referred  to  in 
O.'s  affidavit  had  been  issued;  that  C.'s  client 
in  the  criminal  case  had  received  p.  30-ypar 
sentence,  and  that  there  was  no  necessity  for 
haste  in  the  trial  of  that  case.  Held,  that  the 
denial  of  the  continuance  was  a  proper  exercise 
of  discretion. 

fEd.  Note. — For  cases  in  point  see  Cent  Dig, 
vol.  10,  Continuance,  J  17.] 

3.  ADMINISTRATOB8— AProIKTMEHT^CJOLLAI- 

ERAL  Attack. 

An  objection  to  an  administrator's  capacity 
to  sue  because  of  his  failure  to  give  a  proper 
bond  is  unsustainable  as  a  collateral  attadc  on 
the  decree  by  which  he  was  appointed. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  22,  E.\ccutors  and  Administrators,  {  178.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  M.  C.  SIoss,  Judge. 

Action  by  John  Abrook,  as  administrator 
of  the  estate  of  Mary  Kllroy,  alias  Mary 
Abrook.  deceased,  against  Clara  Ellis,  alias, 
etc.,  and  others.  From  an  order  denying  a 
motion  for  a  new  trial  made  by  defendants 
Ellis  and  George  D.  Collins,  they  appeaL  Af- 
firmed. 

George  D.  Collins,  for  appellants.  Rlor- 
dan  &  Ivande  and  Kierce  &  GlUogley,  for  re- 
spondent. 

KERRIGAN,  J.  This  Is  an  appeal  by  de- 
fendants Clara  Ellis  and  George  D.  Collins 
from  an  order  denying  their  motion  for  a 
new  trial. 

Mary  Kllroy,  a  resident  of  San  Francisco, 
died  in  London  September  6,  1901.  At  the 
time  of  her  death,  she  owned  and  had  on 
doixtsit  in  certain  banks  in  San  Francisco 
sums  of  money  aggregating  over  $15,(X)0. 
The  deceased  was  generally  known  by  the 
name  of  Mary  Kllroy,  although  she  was 
sometimes  called  Mary  Abrook.  She  left 
surviving  her  a  husband,  John  Abrook,  and 
a  daughter,  Clara  Ellis.  December  7,  1901, 
Clara  Ellis  through  her  attorney,  George  D. 
Collins,  filed  a  petition  for  special  letters  of 
administration,  wherein  It  is  alleged  that  the 
value  and  character  of  the  property  of  the 
deceased  are  unknown  to  the  petitioner;  that 
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tbe  petitioner  Is  the  daughter  and  tbe  only 
heir  and  next  of  kin  of  tbe  decedent.  The 
petition  was  Immediately  g^^anted,  and  on  tbe 
same  day,  tbe  petitioner  having  filed  a  bond 
In  tbe  earn  of  $1,000,  special  letters  of  ad- 
ministration were  issued  to  her.  She  at  once, 
as  such  special  administratrix,  drew  from 
tbe  German  Savings  &  Loan  Society  and  tbe 
Hibernia  Savings  &  Loan  Society,  banking 
corporations,  $13,060.60,  and  on  December  10, 
1901,  she  withdrew  from  the  latter  bank  the 
further  sum  of  $2,342.03.  December  9  and 
21,  lOOl,  she,  under  her  maiden  name,  Clara 
Plumridge,  and  George  D.  Collins,  deposited 
jointly  in  the  Crocker-Woolwortb  Kational 
Bank  sums  amounting  to  $7,S40.  Clnra  Ellis 
on  December  9,  1901,  and  John  Abrook  on 
December  10,  1901,  filed  their  respective  pe- 
titions for  general  letters  of  administration 
of  tbe  estate  of  Mary  Eilroy,  deceased.  The 
petition  of  John  Abrook  was  granted,  and 
letters  issued  to  him  April  11,  1902.  The  pe- 
tition of  Clara  Sills  was  denied,  and  on  Jan- 
uary 30,  1902,  the  order  granting  special  let- 
ters to  her  was  revoked. 

This  action  Is  brought  by  respondent  as 
administrator  to  recover  the  sum  of  $7,840 
on  deposit  in  tbe  Orocker-Woolwortb  Nation- 
al Bank,  and  to  enjoin  appellants,  Clara  El- 
lis and  George  D.  Collins,  from  withdrawing 
the  whole  or  any  portion  thereof.  The  bank 
answered,  making  no  claim  to  tbe  money, 
and  requesting  permission  to  deposit  it  In 
-court  and  be  released  from  all  liability  to 
anyone  In  relation  thereto.  The  case  was 
set  for  trial  May  4,  1903,  and  on  that  day 
Mr.  Jacob  S.  Meyer,  representing  George  D. 
OoUina,  the  attorney  for  the  appellants,  mov- 
ed for  a  continuance  of  tbe  trial  of  said  ac- 
tion. In  support  of  the  motion,  an  affidavit 
by  George  D.  Collins  was  read,  which  stated, 
among  other  things,  that  a  commission  bad 
theretofor  issued  herein  to  take  tbe  testimony 
of  certain  witnesses  in  and  about  London, 
England;  that,  it  was  then  being  executed, 
and  would  be  in  court  June  Ist;  that  said 
deposition  would  then  have  been  in  court 
were  it  not  for  the  delays  caused  by  respond- 
«nt.  The  affidavit  contains  the  names  of  the 
witnesses,  a  statement  of  their  testimony,  of 
its  materiality,  and  of  what  was  done  In  an 
■endeavor  to  produce  It.  It  is  further  averred 
that  in  a  certain  criminal  action  also  set  for 
trial  on  this  date  George  D.  Collins  was  tbe 
sole  attorney  for  the  defendant  In  said  ac- 
tion; tbat  the  case  at  bar  had  been  forced  to 
the  head  of  the  calendar  in  order  to  bring  It 
to  trial  May  4,  1908,  and  that  affiant  had  re- 
ceived no  notice  of  any  motion  to  set  this 
ease  for  trial.  In  opposition  to  tbe  motion 
Thomas  D.  Riordan,  one  of  the  attorneys  for 
the  respondent,  was  sworn  and  testified.  He 
denied  most  of  tbe  statements  in  the  affidavit 
of  Collins,  and,  among  other  things  said,  that 
the  cause  was  originally  in  Department  4  of 
the  superior  court  in  San  Francisco,  and  was 
ready  for  ti'ial  when  appellants  demanded  a 


jury,  whereupon,  D^artment  4  not  being  a 
jury  department,  the  case  was  transferred  to 
Department  7  of  said  court;  that  In  the 
month  of  October,  1902,  a  motion  for  a  com- 
mission to  Issue  to  take  the  testimony  of 
some  witnesses  in  and  about  London,  Eng- 
land, had  been  granted,  but  that  no  direct 
interrogatories  had  been  presented  to  the 
court  or  served  upon  respondent  until  some 
five  months  after  the  Issuance  of  the  commis- 
sion; that  upon  motion  of  respondent  tbe 
commission  was  dismissed;  that  in  February, 
1903,  another  commission  had  been  sent  to 
Loudon,  which  Is  tbe  one  to  which  Collins 
refers  In  his  affidavit.  The  witness  further 
said  that  the  defendant  King  In  the  criminal 
case  referred  to  In  the  Collins  affidavit  had 
received  a  sentence  of  30  years,  and  that  said 
King  must  remain  In  custody  until  the  Judg- 
ment of  the  court  was  set  aside,  and  hence 
there  was  no  hurry  in  trying  that  cause. 
Tbe  witness  Riordan  also  read  in  evidence  a 
notice  served  on  each  of  the  appellants  April 
27,  1903,  that  the  case  at  bar  was  perempto- 
rily set  for  trial  May  4,  1903,  at  10  o'clock, 
and  tbat  respondent  would  insist  upon  going 
to  trial  that  day.  The  witness  further  testi- 
fied that  in  the  mouth  of  February,  1903,  this 
case  was  ready  for  trial;  tbat  Mr.  Collins 
got  a  postponement  thereof  on  the  representa- 
tion that  the  next  morning  he  was  going  to 
Washington  to  participate  in  the  trial  of  a 
case:  that  he  did  not  go  to  Washington  on 
the  next  day  nor  for  a  week  thereafter.  The 
court  denied  tbe  motion  for  a  continuance, 
and  the  case  proceeded  to  trial  before  the 
court,  sitting  with  a  jury,  in  tbe  absence  of 
tbe  appellants  Clara  Ellis  and  George  D.  Col- 
lins. The  Jury  rendered  a  verdict  In  favor 
of  tbe  respondent,  upon  which  judgment  was 
entered  against  appellants. 

Under  the  circumstances  of  this  case,  tbe 
court  did  not  err  in  denying  the  motion  for  a 
continuance.  Such  a  motion  Is  addressed  to 
the  discretion  of  the  trial  court,  and  its  action 
will  not  be  disturl>ed  on  appeal  unless  the  rec- 
ord affirmatively  shows  tbat  It  abused  Its  dis- 
cretion. See  Musgrove  v.  Perkins,  9  Cal.  212; 
Griffin  v.  Polhemus,  20  Cal.  180;  Kneebone  v. 
Kneebone,83  Cal.  647,231>ac.l031;  Barnes  t. 
Barnes,  95  Cal.  177,  30  Pac.  298.  16  L.  R.  A. 
GGO;  Baumberger  ▼.  ArfT,  96  Cal.  262,  31 
Pac.  53;  Peachy  v.  Witter,  131  Cal.  319,  63 
Pac.  468.  In  Musgrove  v.  Perkins,  supra,  the 
Supreme  Court,  per  Field,  J.,  said:  "The 
granting  or  refusing  a  continuance  rests  in 
the  sound  discretion  of  the  court  below;  and 
its  ruling  will  not  be  reviewed  except  for  the 
most  cogent  reasons.  The  court  below  is  ap- 
prised of  all  the  circumstances  of  the  ease, 
and  the  previous  proceedings,  and  Is  there- 
fore better  able  to  decide  upon  the  propriety 
of  granting  the  application  than  an  appellate 
court,  and,  when  it  exercises  a  reasonable 
and  not  an  arbitrary  discretion,  its  action 
will  not  be  disturbed."  In  Baimiberger  v. 
Arfr,  supra,  it  is  said:  "The  plaintiff  did  not 
have  an  absolute  right  to  a  continuance  be- 
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cause  of  the  absence  of  his  attorney,  but  the 
inotioD  was  one  which  was  to  be  disposed  of 
In  the  sound  discretion  of  the  court,  and  In 
view  of  all  the  circumstances  then  made  to 
appear." 

It  18  next  claimed  that  the  plaintiff  Is  not 
the  administrator  of  the  estate  of  Mary  Kll- 
i-oy,  deceased;  that  the  evidence  shows  that 
he  did  not  give  a  bond  In  twice  the  value  of 
the  personal  property  of  the  estate  as  requir- 
ed by  section  13S8,  Code  Civ.  Proc,  and  that, 
therefore,  the  order  appointing  him  is  void. 
The  decree  appointing  John  Abrook  w^as  a 
conclusive  judicial  determination  of  that  mat- 
ter, subject  only  to  be  reversed,  set  aside,  or 
modified  on  appeal,  and  It  cannot  be  collater- 
ally attacked. 

There  Is  no  other  point  requiring  attention. 

The  order  appealed  from  Is  affirmed. 

We  concur:    HALL,  J.;  COOPER,  J. 


«  Cal.  App.  4«2 
BECKER  V.  SCHWERDTLE.     (Civ.  348.) 

(Court  of   Appeal,   Third   District,   California. 

Sept.  24,  1907.    Rehearing  Denied  by 

Supreme  (Jourt  Nov.  21,  1907.) 

1.  Pabent  and  (Jhild— Conveyance  by  Pab- 
ENT  TO  Child— CoNSiDURATioN— Findings. 

Evidence  held  to  support  a  findinz  that  a 
parent's  deed  to  her  child  was  delivered  in  con- 
sideration of  love  and  affection,  and  for  the 
better  support  of  the  grantee  as  recited  therein, 
and  that  it  was  not  fraudulent  nor  delivered 
in  expectation  of  the  grantor's  death. 

2.  AppeaI/— Findings— Review. 

The  trial  court's  findings  of  fact  are  con- 
clusive on  appeal  if  there  is  any  substantial 
evidence  to  support  them. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3979-3982.] 
8.  Deeds— Pabent  and  Child— Conveyance 

BY  Pabent  to  Chili>— Validity— Pbesump- 

TIONS. 

Though  under  some  circumstances  in  case 
of  a  conveyance  by  parent  to  child  the  burden 
is  on  the  child  to  show  that  the  deed  was  ob- 
tained without  fraud  or  undue  influence,  the 
fact  that  the  conveyance  is  from  parent  to 
child  does  not  render  the  deed  presumptively 
invalid. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Deeds,  $§  587-593.] 

4.  Pabent  and  Child  —  (Conveyances  —  Va- 
lidity. 

A  voluntary  deed  executed  by  a  mother  to 
her  son,  without  any  imputation  of  undue  in- 
fluence, cannot  be  set  aside  because  an  honorable 
man  would  not  have  accepted  it,  though  it 
stripped  the  mother  of  all  her  property ;  courts 
being  unauthorized  to  enforce  merely  moral 
obligations. 

fEd.  Note. — For  cases  in  point,  see  <3ent.  Dig. 
vol.  37,  Parent  and  Child,  f  111.] 

Appeal  from  Superior  <3ourt,  Sacramento 
County;   Peter  J.  Shields,  Judge. 

Action  by  Dorothea  Becker  against  John 
George  Schwerdtle.  From  a  judcnient  for 
defendant,  plaintiff  appeals.    Affirmed. 

.\.  L.  Shlnn.  for  appellant.  A.  M.  Seymour 
and  D.  L.  Donnelly,  for  resiwudent. 


BURNB31T,  J.  A  demurrer  to  the  second 
amended  complaint  was  sustained  by  the 
trial  court  without  leave  to  amend.  A  Judg- 
ment of  dismissal  followed.  From  this  Judg- 
ment an  appeal  was  taken  to  the  Supreme 
Court  and  the  Judgment  was  reversed.  ITie 
case  Is  reported  In  141  Cal.  380,  74  Pac.  1029, 
to  which  we  refer  for  a  full  statement  of  the 
averments  of  the  complaint  The  cause  was 
tried  and  Judgment  rendered  for  defendant, 
from  which  plaintiff  appealed. 

Quite  a  number  of  propositions  are  learnedly 
discussed  by  appellant,  but  the  one  vital  and 
controlling  question  Is  whether  the  deed  from 
plaintiff  to  defendant  was  delivered  In  con- 
sideration of  love  and  affection  and  for  the 
better  support  of  the  grantee,  as  recited  in 
said  Instrument,  or  In  expectation  of  death, 
with  the  understanding  that  It  should  take 
effect  only  In  case  plaintiff  did  not  recover 
from  the  grave  Illness  from  which  she  was 
suffering  at  the  time  the  deed  was  delivered; 
or,  lastly,  was  said  deed  secured  by  a  fraud- 
ulent promise  on  the  part  of  defendant  made 
without  any  Intention  of  performing  It  and 
with  the  Intent  to  deceive  plaintiff  and  thereby 
Induce  her  to  execute  the  conveyance.  The 
trial  court  found  that  the  consideration  was 
as  mentioned  in  the  deed,  and,  in  effect,  that 
there  was  no  fraud  and  said  deed  was  not 
delivered  In  expectation  of  death.  We,  of 
course,  are  bound  by  the  finding,  If  there  Is 
any  substantial  evidence  In  Its  support  In 
Tlllaux  v.  Tlllaux,  116  Cal.  667,  47  Pac.  692, 
the  Supreme  Court,  speaking  through  Mr. 
Justice  McFarland,  said:  "A  deed  by  the  own- 
er of  land  duly  signed  and  acknowledged  by 
him  and  delivered  to  the  grantee,  conveying 
the  land  to  the  latter  In  fee  simple,  Is  one  of 
the  most  solemn  of  civil  acts.  It  Is  not  a 
thing  to  be  played  with,  or  reclaimed  at 
pleasure,  as  a  hawk  in  faloonry.  It  is  not 
void  on  account  of  either  want  or  failure 
of  considoratlon;  nor  does  want  or  failure 
of  consideration  raise  a  resulting  trust"  Tbie 
mere  fact  that  the  conveyance  is  from  parent 
to  child  does  not  change  the  rule  nor  render 
the  deed  presumptively  invalid.  Pomeroy's 
Eq.  Jur.  I  962;  Bowdoln  College  v.  Merrltt 
(C.  C.)  75  Fed.  Bep.  483.  However,  under 
certain  circumstances,  the  burden  is  upon  the 
grantee  to  show  that  a  deed  from  his  parent 
was  obtained  without  fraud  or  undue  In- 
fluence. The  doctrine  is  announced  In  Sobe- 
rnnes  v.  Soberanes,  97  Cal.  145,  81  Pac.  912, 
through  Mr.  Justice  Paterson,  as  follows: 
"Some  of  the  cases  hold  that  undue  Influence 
Is  not  to  be  Inferred  from  the  relation  of 
parent  and  child  where  the  gift  Is  from  the 
parent  to  the  child  (Mlllican  v.  Mllllcan,  24 
Tex.  440);  but  when  the  parent  Is  of  great 
ase,  or  is  enfeebled  by  disease,  and  conveys 
his  entire  estate  to  one  child,  to  the  exclu- 
sion of  other  children  dependent  upon  his 
bounty,  the  burden  Is  unquestionably  upon 
the  donee  to  show  that  the  gift  was  made 
freely  and  voluntarily  and  with  JuJi  Jiij<»vl- 
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edge  of  all  the  facts  and  wltb  perfect  nnder- 
standing  of  the  effect  of  the  transfer." 
.  In  the  case  at  bar  It  cannot  be  said  that 
the  grantor  was  of  great  age — although  she 
was  64.  She  was,  though,  somewhat  en- 
feebled by  disease,  and  she  conveyed  all  her 
property  to  an  only  child,  to  the  exclusion, 
however,  of  a  grandchild.  But  the  evidence 
seems  clear  that  her  mental  faculties  were 
unclouded,  and  there  is  no  question  that  she 
understood  the  effect  of  a  transfer  of  her 
property.  If  we  assume  that  under  the  pe- 
culiar circumstances  of  the  transaction  the 
burden  was  cast  upon  the  grantee  to  show 
that  the  conveyance  was  made  freely  and 
voluntarily  and  with  the  Intention  to  vest  the 
title  Immediately  and  irrevocably  in  him, 
still  we  would  not  be  Justified  in  disturbing 
the  judgment  of  the  lower  court,  because 
there  is  sufficient  evidence  In  behalf  of  re- 
spondent's contention  to  sustain  that  burden 
and  support  the  corresponding  finding.  It  ap- 
pears that  plaintiff  was  living  apart  from  her 
second  husband,  and,  in  order  to  prevent  him 
from  securing  or  succeeding  to  any  of  her 
property,  she  had  determined  and  expressed 
her  intention  to  convey  it  to  respondent  Ac- 
cordingly, some  six  months  before  the  deed 
was  delivered,  she  signed  and  acl^nowledged 
It;  but  she  retained  it  in  her  possession  un- 
til the  time  of  her  illness  aforesaid.  In  tes- 
tifying as  to  what  occurred  at  the  time  of 
the  delivery  of  the  deed  and  as  to  the  con- 
sideration that  moved  her,  among  other  things 
she  said:  "I  told  him  when  I  gave  him  over 
the  banlt  account  I  wanted  that  turned  back 
Again,  if  I  would  get  better.  Just  as  I  gave 
it  to  him,  and  the  deed,  I  told  him.  If  I  got 
better,  I  wanted  $20  a  month  for  my  sup- 
port He  did  not  say  anything  at  all  to 
me.  At  the  time  of  the  delivery  of  the  deed 
I  was  sure  he  would  comply  with  the  request 
■ot  conditions  which  I  expressed  at  the  time. 
*  •  •  The  reason  I  made  that  deed  down 
there  that  day  I  did  not  want  Becker  to 
have  any  of  the  property  my  husband  left 
me.  I  wanted  It  to  go  to  my  son — he  to 
look  ont  for  this  niece.  At  the  time  I  gave 
the  deed  to  Johnnie  I  relied  upon  my  be- 
lief that  he  would  pay  $20  a  month  in  case 
I  got  well.  •  •  •  The  only  reason  I  gave 
him  the  deed  was  because  I  thought  I  was 
going  to  die,  and  I  wanted  him  to  have  my 
property.  I  thought  he  bad  a  right  to  it 
when  I  was  through  with  it,  because  he 
would  look  out  for  my  granddaughter  was 
part  of  the  consideration.  When  Johnnie  got 
the  deed,  I  told  him  if  I  got  better  I  expected 
$20  a  month  for  my  support  That  is  all  I 
said,  I  am  positive."  She  further  said  In 
answer  to  direct  questions  on  cross-examina- 
tion that  she  deeded  the  property  to  respond- 
ent because  he  was  her  son  and  because  of 
her  love  and  affection  for  him,  and  because 
she  did  not  want  Becker  to  have  any  of  the 
property.  From  the  foregoing  it  is  fairly 
Inferable  that  she  Intended  to  have  the  title 
vest  in  her  son  at  the  time  the  deed  was  de- 


livered free  from  any  trust  or  condition 
whatever.  That  the  deed  was  not  delivered 
in  "expectation  of  death"  Is  disclosed  by  her 
declaration  that  if  she  got  better,  she  ex- 
pected $20  a  month  for  her  support.  She 
gave  no  intimation  that  the  deed  was  to  be 
held  In  trust  or  that  the  property  was  to 
be  reconveyed  in  case  of  her  recovery.  Ac- 
cepting her  testimony  as  true,  a  fair  inter- 
pretation of  her  acts  and  declarations  at 
the  time  the  deed  was  delivered  amounts  to 
this:  She  believed  she  was  going  to  die.  Iler 
Intention  was  that  the  son  should  have  the 
real  property  In  any  event  but  In  case  she 
recovered  she  expected  him  to  pay  her  $20 
a  month.  While  at  the  time  she  delivered 
the  deed  she  may  have  believed  that  she 
would  not  recover,  it  does  not  follow  neces- 
sarily that  in  contemplation  of  law  the  deed 
was  delivered  in  expectation  of  death  or 
that  It  can  be  defeated  upon  her  recovery. 
As  said  by  the  Supreme  Court  In  Carty  v. 
Connolly,  91  Cal.  21,  27  Pac.  599,  through 
Mr.  Justice  Goroutte:  "It  is  not  a  question 
of  physical  condition,  of  pain  or  absence  ot 
pain,  of  long  life  or  short  life,  but  It  is  a 
question  of  mental  capacity  and  the  free  and 
untrammeled  action  of  the  mind.  These  are 
the  ultimate  facts,  and  the  belief  existing  in 
the  grantor's  mind  that  he  Is  suffering  from  a 
mortal  illness  is  but  an  incident  throwing 
whatever  light  it  may  possess  upon  the  solu- 
tion of  the  ultimate  facts,  and  the  power  and 
brightness  of  that  light  will  fluctuate  with 
the  varied  circumstances  and  surroundings  of 
each  particular  case."  Granting  that  plain- 
tiff at  the  time  she  delivered  the  deed  be- 
lieved she  would  not  recover,  and  that  section 
1150,  Civ.  Code,  applies  to  a  voluntary  con- 
veyance of  real  property  as  well  as  to  a 
transfer  of  personal  property,  still  there  was 
sufficient  adverse  evidence  to  overcome  the 
presumption  that  the  conveyance  was  made 
"in  view  of  death." 

The  only  other  consideration  in  this  con- 
nection meriting  attention  relates  to  the 
question  of  fraud  in  securing  the  deed.  The 
contention  of  appellant  Is  that  respondent,  in 
order  to  induce  his  mother  to  convey  him  the 
property,  and  with  the  Intent  to  deceive  her 
and  without  any  Intention  of  performing  his 
agreement,  promised  to  pay  her  $20  a  month; 
but  giving  full  credit  to  the  testimony  of 
plaintiff,  It  Is  manifest  that  no  express  prom- 
ise was  made.  It  Is  at  least  doubtful  whether 
anything  was  said  about  the  money  until 
after  the  deed  was  delivered,  and,  conceding 
that  there  was  an  Implied  agreement  to  pay. 
It  is  not  clear  that  the  evidence  would  sup- 
port a  finding  that  he  did  not  Intend  at  the 
time  to  keep  his  promise.  But  we  are  re- 
quired also  to  look  at  that  part  of  the  evi- 
dence most  favorable  to  respondent's  con- 
tention. We  find  that  defendant  testified 
to  facts  from  which  the  conclusion  follows 
that  no  fraud  whatever  was  committed.  He 
says  that  nothing  was  said  about  money, 
that  his  mother  insisted  upon  his  taking  the 
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deed  and  recording  It,  although  he  declared 
he  did  not  want  the  property,  and  he  further 
declared  his  mother  made  statements  Indicat- 
ing her  belief  that  she  would  recover  from  her 
Illness.  There  are  other  circumstances  which 
we  deem  It  unnecessary  to  detail  tending  to 
show  that  the  deed  was  delivered  freely  and 
voluntarily  and  with  intention  to  vest  the 
title  absolutely  In  the  grantee.  For  us  to 
disturb  the  finding  as  to  the  character  of  the 
transfer  would  be  to  usurp  the  prerogative 
of  the  trial  court 

Certain  other  findings  are  assailed  as  not 
supported  by  and  as  opposed  to  the  evidence. 
For  instance,  it  is  claimed  that  the  evidence 
does  not  warrant  the  conclusion  that  "plain- 
tiff did  not  repose  the  greatest  confidence 
and  trust  or  any  confidence  or  trust  In  de- 
fendant, and  that  plaintiff  did  not  believe 
that  defendant  would  deal  Justly  an  fairly 
with  the  plaintiff  in  all  things  or  in  any- 
thing"; or,  again,  that  "plaintiff  became  very 
ill,  but  was  not  enfeebled  in  mind  or  body, 
and  that  plaintiff  did  not  fully  believe  or 
believe  at  all  that  she  would  not  recover  from 
said  Illness";  or  "that  the  plaintiff  did  not 
fully  believe  or  believe  at  all  that  defendant 
would  pay  plaintiff  the  sum  of  $20  per  month, 
or  any  other  sum,  or  that  defendant  would 
comply  with  any  request  that  plaintiff  might 
make."  It  is  clear  that  the  mother  did  place 
some  trust  and  confidence  In  her  son,  and  It 
is  only  charitable  to  conclude  that  she  be- 
lieved he  would  deal  fairly  and  Justly  with 
her.  And  It  seems  almost  Incredible  that 
any  mother  under  such  circumstances,  should 
believe  that  her  son  would  not  comply  with 
any  request  that  she  might  make.  Again, 
It  is  true  that  the  plaintiff  "became  very 
ill,"  but  it  is  not  true  that  she  "was  not  en- 
feebled in  body."  But  as  to  these  findings 
and  some  others  which  are  assailed  it  is 
sufficient  to  say  that  they  become  immaterial 
in  view  of  the  conclusion  of  the  court  as  to 
the  consideration  for  the  deed  and  the  ab- 
sence of  fraud  In  the  transaction.  For,  what- 
ever might  be  the  finding  upon  the  other 
issues.  If  the  deed  was  delivered  voluntarily 
for  love  and  affection  and  with  the  free  and 
untrammeled  Intent  to  vest  the  title  in  the 
grantee — ^and  it  is  In  effect  so  found — then 
the  Judgment  must  be  for  defendant.  It 
must  be  admitted  that  defendant  was  quite 
reckless  in  the  preparation  of  his  findings. 
He  seemed  afraid  to  have  any  of  the  contro- 
verted allegations  of  the  complaint  found  to 
be  true.  It  may  be  that  this  was  to  main- 
tain consistency  in  view  of  the  strange  de- 
nials of  his  answer,  among  which  Is  the  fol- 
lowing: "And  further  denies  that  defendant 
now  claims  to  be  the  owner  in  fee  of  said 
real  property  under  or  by  virtue  of  said  deed." 
It  is  obvious  that  he  did  claim  under  said 
deed,  and  by  virtue  thereof  the  Judgment 
was  in  his  favor.  However,  no  notice  of  this 
denial  was  taken  by  coimsel  either  here  or 
In  the  court  below,  and  we  simply  advert  to 
It  to  point  the  moral  that  greater  consider- 


ation should  be  paid  to  the  accuracy  of  veri- 
fied statements. 

Objections  were  made  to  certain  rulings  of 
the  court  during  the  trial.  We  have  examin- 
ed them,  and,  conceding  that  some  of  them 
were  erroneous.  It  is  obvious  that  they  were 
not  prejudical  to  the  substantial  rights  of 
the  plaintiff.  The  moral  consideration  aris- 
ing from  such  transactions  between  mother 
and  son  Is  pressed  upon  our  attention  la 
favor  of  appellant  But,  as  said  in  Soberanes 
V.  Soberanes,  supra;  "Transactions  of  the 
kind  In  question  should  be  thoroughly  sifted, 
but  a  voluntary  deed,  free  from  any  impu- 
tation or  undue  influence,  executed  by  a 
mother  with  her  eyes  open,  cannot  be  set 
aside  merely  upon  the  ground  that  an  honor- 
able man  would  not  accept  a  gift  which  strips 
his  mother  of  all  of  her  property  and  leaves 
her  dependent  upon  the  charity  of  others." 
And  again:  "Neither  courts  of  equity  nor 
of  law  have  a  right  to  enforce  mere  moral 
obligations."  But,  however  unfillal  the  con- 
duct of  respondent  may  appear,  and  bow- 
ever  shocking  to  a  fine  sense  of  honor.  In  ex- 
tenuation it  should  be  said  that  he  returned 
nearly  $2,000  ta  bis  mother  and  he  also  tes- 
tified that  he  furnished  her  a  home  as  long 
as  she  would  live  with  him. 

At  any  rate,  we  see  no  legal  cause  to  dis- 
turb the  Judgment,  and  It  Is  therefore  af- 
firmed. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


7  Cal.  tJnrep.  3» 
PONBT  ▼.  liOS  ANGELES  BREWING  CO. 
(Civ.  364.) 

(Court  of  Appeal,   Second  District,  California. 
Sept  23,  1907.) 

Appeai/— AFPrBMANCH— EnaoR  Nor  Shown. 

Where,  on  an  appeal,  no  brief  is  filed  by 
either  party,  and  no  stipulation  or  order  ex- 
tending time  to  file  briefs  api)cais,  and  on  call 
of  the  appeal  there  is  no  appearance  by  either 
party,  no  reason  beinf;  advanced  why  the  judg- 
ment should  not  be  affirmed,  and  none  appear- 
ing, to  the  reviewing  court,  the  judgmuit  will 
be  affirmed. 

[Ed.  Note.— For  cases  in  point,  see  (Tent  Dig. 
vol.  3,  Appeal  and  Error,  §  4454.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Walter  Bordwell,  Judge. 

Action  by  Victor  Ponet  against  the  Los 
Angeles  Brewing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Wright,  Bell  &  Ward,  for  appellant  J. 
Wiseman  McDonald,  for  respondent 

TAGGART,  J.  Appeal  from  Judgment  for 
plaintiff  for  two  months'  rent  under  lease. 
Defendant  served  and  filed  notice  of  appeal 
June  4, 1906,  and  transcript  was  filed  in  this 
court  December  11,  1906.  No  brief  of  points 
and  authorities  has  been  filed  by  either  par- 
ty, and  no  stipulation  of  parties  or  order  of 
the  court  extending  time  of  either  to  file  such 
briefs  appears  In  the  records  of  said  cause 
in  this  court 
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The  appeal  was  placed  upon  the  calendar  for 
oral  argument  on  the  24tb  day  of  July,  1907, 
and  regularly  called  on  that  day,  but  no  one 
appeared  to  represent  either  party  thereto, 
whereupon  the  cause  was  ordered  submitted. 
No  reason  being  advanced  why  the  judgment 
of  the  lower  court  should  not  be  aflQrmed, 
and  none  appearing  to  this  court.  It  Is  order- 
ed that  the  Judgment  of  the  superior  court 
In  said  cause  be  affirmed. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 


«  Cal.  App.  MO 

PATTERSON  ▼.  RUBBNSTBIN.    (CSv.  855.) 

(Court  of  Appeal,   Third   District,    California. 

Sept  20,  1907.) 

1,  ArPEAi/— Review— Bbiicfs— Waiver  of  Eb- 

BOR. 

Specifications  of  error,  not  commented  on  in 
appellant's  brief,  will  be  treated  as  waived. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  4256.] 

2.  Same— Scope  of  Review. 

Where  appellant's  assignments  of  error  as 
to  the  exclusion  of  evidence  have  been  waived, 
the  appellate  court  must  confine  its  review  of 
the  evidence  to  that  which  was  admitted,  and 
must  accept  the  facts  and  any  just  inferences 
therefrom  which  tend  to  sustain  the  findings. 
8.  Same— Harmless  Erbob— Findimos. 

Appellant  is  not  prejudiced  by  a  finding  not 
supported  by  the  evidence,  if  it  is  immaterial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  4238.] 

4.  Vendor  and   PtmcHASER— Contkact— Ab- 

BOGATION— FlNDTNGS— EVIDKNCE. 

In  an  action  for  balance  alleged  to  be  dne 
on  a  contract  for  the  sale  of  land,  evidence 
held  to  sustain  findings  that  the  contract  had 
been  abrogated  by  mutual  consent  of  the  par- 
ties, and  that  thereafter  another  contract  had 
been  made  to  sell  the  land  to  defendant  at  a 
lower  price,  and  that  plaintiff  received  a  part 
of  the  cousideration  for  the  second  sale  in  dis- 
charge of  all  his  claims  under  the  original  con- 
tract 

Appeal  from  Superior  Court,  Kings  Coun- 
ty;  M.  L.  Short,  Judge. 

Action  by  David  S.  Patterson  against  Al- 
bert Rubensteln.  From  a  judgment  in  favor 
of  defendant,  and  from  an  order  denying 
plaintiff's  motion  for  a  new  trial,  he  appeals. 
Affirmed, 

J.  P.  Conroy  and  H.  Scott  Jacobs,  for  ap- 
pellant M.  B.  Power  and  B.  J,  Hudson,  for 
respondent 

CHIPMAN,  P.  J.  Action  to  recover  the 
balance  alleged  to  be  due  under  a  contract 
for  the  sale  and  purchase  of  land.  The 
cause  was  tried  by  the  court  sitting  without 
a  jury,  and  defendant  had  judgment,  from 
which,  and  from  the  order  denying  his  mo- 
tion for  a  new  trial,  plaintiff  appeals. 

Plaintiff  claims  as  assignee  of  a  certain 
contract  executed  January  27,  1905,  by  the 
Western  Colonization  &  Investment  Compa- 
ny, a  corporation  (hereinafter  referred  to  as 
the  "company"),  and  defendant  By  this  con- 
tract the  company  agrees  to  sell  and  defend- 
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ant  agrees  to  buy  sections  21  and  S4,  town- 
ship 21  S,  range  20  E.,  M.  D.  B.  &.  M.,  "at 
the  price  of  ten  ($10.00;  dollars  per  acre, 
amounting  in  the  aggregate  to  twelve  thou- 
sand eight  hundred  ($12,800.00)  dollars,"  up- 
on the  following  conditions:  Five  hundred 
dollars  on  the  execution  of  the  contract,  and 
the  balance  "on  or  before  ten  days  from  the 
date  of  this  contract"  The  company  agreed 
to  furnish  defendant  "within  a  reasonable 
time"  an  abstract  "showing  a  title  free  and 
clear  of  all  incumbrances."  The  company 
also  agreed  to  deliver  to  defendant  "proper- 
ly Indorsed  certificates  of  purchase  for  said 
sections  21  and  34  from  the  state  of  Califor- 
nia." Receipt  of  the  $500  Is  acknowledged 
by  the  contract,  and  It  Is  agreed  that  if  the 
company  compiles  with  its  agreement  and  de- 
fendant falls  to  pay  the  balance  agreed  to  be 
paid  the  $500  shall  be  forfeited,  but  other- 
wise if  the  company  falls  to  furnish  said 
properly  Indorsed  certificate.  The  contract  Is 
signed  "Western  Colonization  &  Investment 
Company,  by  D.  S.  Patterson  [plaintiff]  and 
Albert  Rubensteln  [defendant]." 

It  is  alleged  In  the  complaint  that  tbe  com- 
pany and  plaintiff  have  "In  all  respects  ful- 
ly compiled  with  tbe  terms  and  conditions  of 
said  contract";  that  on  the  day  of  Its  ex- 
ecution the  company  assigned  said  contract 
to  plaintiff;  that  thereafter,  at  the  request 
of  defendant,  to  wit,  on  or  about  February 
9,  1905,  plaintiff  tendered  to  defendant  due 
assignment  of  said  certificate  of  purchase, 
"together  with  an  abstract  of  title  to  said 
sections,  showing  tbe  title  to  said  sections  to 
be  free  and  clear  of  all  Incumbrances;  that 
thereafter,  on  the  14th  day  of  March,  1905, 
said  defendant  paid  on  account  of  said  lands 
and  certificates  the  further  sum  of  $8,960.  and 
thereupon  received  from  plaintiff  the  assign- 
ment of  said  certificate  duly  executed  as 
aforesaid";  and  that  there  remains  due  and 
unpaid  the  sum  of  $3,340.  By  his  answer 
defendant  denies  specifically  all  tbe  aver- 
ments of  the  complaint,  except  the  execution 
of  the  alleged  contract,  and  avers  that  on  or 
about  the  month  of  March,  "and  prior  to  the 
14th  day  thereof,"  the  contract  mentioned  In 
the  complaint  was  "by  mutual  agreement  of 
the  parties  abrogated  and  annulled";  that 
"said  land  was  on  said  date  and  for  many 
years  prior  thereto  had  been  embraced  In 
Tulare  Lake  reclamation  district  of  said 
county  of  Kings,  and  was  on  said  date  and  for 
more  than  one  year  prior  thereto  had  been 
subject  to  a  Hen  of  $928.62  for  moneys  there- 
tofore assessed  against  the  same  by  said 
levee  district  for  reclamation  purposes,  which 
said  lien  had  never  been  paid  or  discharged, 
and  that  on  or  about  said  last-mentiuned 
date,  and  after  said  agreement  mentioned  In 
said  complaint  had  been  abrogated  and  an- 
nulled, while  said  land  was  subject  to  said 
Hen  as  aforesaid,  said  Western  Colonization 
&  Investment  Company  agreed  to  sell  said 
land  to  said  defendant  and  assign  to  hhn 
said  certificates  of  purchase  for  the  sum  of 
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$8,960  (the  same  being  at  the  rate  of  $7  per 
acre  for  said  land),  provided  the  said  defend- 
ant would  assume  the  payment  of  said  lien, 
*  *  *  and  said  defendant  then  and  there 
agreed  to  purchase  said  land  for  said  sum 
and  to  assume  the  payment  of  said  lien,  and 
said  defendant  on  or  about  the  16th  day  of 
March,  1905,  paid  said  •  •  •  company 
said  sum  of  $8,9C0  in  full  for  the  purchase 
price  of  said  land  and  assumed  said  Hen,  and 
said  •  •  *  company  caused  said  certifi- 
cates of  purchase  to  be  duly  assigned  and 
transferred  to  said  defendant,  and  said  de- 
fendant then  and  there  became  the  legal  own- 
er and  holder  thereof  and  the  legal  owner 
and  holder  of  said  land." 

Upon  these  Issues  the  court  found  the  fol- 
lowing facts:  That  the  company  and  de- 
fendant entered  Into  the  contract  pleaded 
in  the  complaint;  that  on  January  28,  1905, 
the  company  delivered  to  plaintiff  a  written 
assignment  of  said  contract,  but  that  it  was 
made  by  the  company  and  received  by  plain- 
tiff as  security  for  the  payment  to  plaintiff 
of  $3,748.19  advanced  by  plaintiff  to  one  Geo. 
M.  Ferine  for  the  benefit  of  the  company  and 
at  its  request,  and  that  defendant  "never  had 
any  knowledge  or  notice  of  the  fact  that  said 
assignment  was  ever  made  or  existed";  that 
at  the  making  of  said  contract  defendant 
paid  to  the  company,  through  plaintiff,  "who 
was  acting  as  the  agent  of  said  corporation 
for  the  purpose  of  making  said  contract,  said 
sum  of  $500,  but  neither  said  corporation  nor 
said  plaintiff  ever  tendered  or  offered  said 
defendant  any  assignment  of  any  certificate 
of  purchase  for  the  land  described  In  said 
contract  for  any  part  of  said  land  with  any 
abstract  of  title  to  said  land,  showing  the 
title  to  the  same  to  be  free  and  clear  of  ail 
incumbrances,  but,  on  the  contrary,  said  land 
was  at  all  the  times  mentioned  in  said  com- 
plaint subject  to  a  Hen  of  $979.60  for  taxes 
assessed  against  the  same  prior  to  the  mak- 
ing of  said  contract  by  Tulare  Lake  reclama- 
tion district  No.  749,  •  •  •  within  which 
levee  district  said  lands  were  and  are  sit- 
uated, and  at  all  said  times  said  land  was 
also  subject  to  a  Hen  for  state  and  county 
taxes  for  the  year  1904,  amormtlng  to  $13.20, 
which  lien  attached  to  said  land  on  the  first 
Monday  of  March,  1904,  and  neither  of  said 
Hens  has  ever  been  paid  or  discharged,  ei- 
ther in  whole  or  in  part";  that  neither  said 
company  nor  plaintiff  has  complied  with  the 
terms  of  said  contract  and  defendant  has 
not  faHed  or  neglected  to  comply  with  any 
of  Its  terms,  and  defendant  Is  not  Indebted 
to  plaintiff  In  any  sum  of  money.  It  Is  then 
found  that  on  or  about  March  7,  1905,  the 
said  contract  was  by  mutual  cou!;ent  of  the 
parties  thereto,  and  by  and  with  the  consent 
of  plaintiff,  abrogated  and  annuUed,  and  with 
plaintiff's  consent  the  company  entered  into 
a  new  contract  of  sale  and  purchase  of  said 
land  substantially  as  averred  In  the  answer; 
that  at  the  same  time  defendant  paid  to 
plalQtlff   the   said  sum   of   $3,748.10,   "and 


plaintiff  did  at  said  time  receive  said  last- 
named  sum  in  full  compensation  for  and  in 
discharge  of  all  bis  claims  and  demands  se- 
cured by  said  assignment  of  said  contract  so 
set  out  In  plaintiff's  complaint  as  aforesaid." 
From  these  findings  the  court  deduced  the 
conclusions  of  law  that  plaintiff  Is  not  enti- 
tled to  recover  anything  from  defendant,  and 
that  defendant  Is  entitled  to  judgment  ac- 
cordingly and  for  his  costs. 

The  Issues  are  very  clearly  stated  In  the 
pleadings,  and  with  equal  clearness  the  solu- 
tion of  the  controversy  Is  set  out  in  the  find- 
ings. Whether  this  solution  of  the  learned 
trial  Judge  is  borne  out  by  the  record  de- 
pends upon  the  facts  established  to  the  satis- 
faction of  the  court  rather  than  upon  any 
questions  of  law  involved.  Appellant's  brief 
Is  devoted  exclusively  to  a  discussion  of  the 
evidence,  with  the  view  of  showing  that  the 
findings  do  not  find  snpport  from  the  facts 
adduced.  Appellant  bases  his  argument  In 
part  upon  evidence  which  was  excluded  by 
the  court,  in  part  upon  conflicting  testimony, 
and  In  part  upon  the  assumption  that  the 
uncontradicted  testimony  of  appellant,  as  a 
witness  in  his  own  behalf,  must  be  given  full 
credit  here,  although  the  trial  court  may 
have  had  cause  to  discredit,  and  may  have 
discredited,  his  statements.  Appellant  has 
specified  in  his  bill  of  exceptions  20  errors 
of  law  in  excluding  certain  evidence;  but  in 
his  brief  he  has  not  taken  up  these  alleged 
errors,  nor  has  he  shown  wherein  there  was 
error  In  the  rulings,  nor  has  be  asked  this 
court  to  pass  upon  tiiem.  It  was  said  in 
People  Y.  McLean,  185  Cal.  806,  309,  67  Pac. 
770,  771:  "It  is  due  to  this  court  from  flie 
members  of  the  bar  to  point  out  clearly  and 
concisely  the  rulings  complained  of  as  er- 
roneous and  the  reasons  why  they  are  so, 
with  reference  to  authorities,  if  any.  In  case 
counsel  will  not  take  the  trouble  to  do  so,  we 
shall  deem  the  matters  as  of  not  sufficient 
Importance  to  merit  notice  In  an  opinion." 
See  People  y.  Gibson,  106  Cal.  4.58,  475,  39 
Pac.  864;  People  v.  Woon  Tuck  Wo,  120  Cal. 
294,  297,  52  Pac.  833.  The  court  will  treat 
specifications  of  errors  not  commented  opon 
In  the  brief  of  appellant  as  waived.  We 
must  therefore  confine  our  review  of  the 
evidence  to  that  wlilch  was  admitted  by  the 
trial  court,  and  In  doing  so  must  accept  fbe 
facts  and  any  just  Inferences  from  the  facts 
which  tend  to  sustain  the  findings. 

It  appears  from  an  agreement  Introduced 
in  evidence,  dated  November  23,  1904,  In 
which  W.  H.  O'Bryan,  W.  H.  Townsend,  War- 
ren Wilson,  W.  I.  Keese,  and  the  company 
were  the  first  parties,  and  J.  E.  Viney  and 
A.  Rubenstein  (defendant),  copartners,  were 
second  parties,  that  on  July  22,  1904,  second 
parties  entered  Into  a  contract  to  purchase 
from  one  George  M.  Perine  certain  several 
sections  of  land  situated  In  Kings  county, 
among  them  the  two  sections  in  question, 
and  certain  shares  of  the  Lake  Land,  Canal 
&  Irrigation  Company;  that  second  parties. 
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on  AnguBt  10,  1904,  assfgued  this  contract  to 
a  pool  consisting  of  all  tbe  parties  named  la 
the  contract  of  November  23d,  except  the 
company,  In  accordance  -with  an  agreement 
hetween  themselves  whereby  they  became 
associated  "for  the  purchase  of  all  said  lands 
from  said  Geo.  M.  Ferine,  and  for  the  sale 
thereof,  at  a  profit  to  be  divided  between 
themselves" ;  that  said  members  of  said  pool 
entered  Into  an  agreement  on  July  19,  1904, 
whereby  they  gave  to  the  company  "the  ex- 
clusive right  to  handle  said  lands  and  to 
subdivide  and  sell  the  same  for  the  said  par- 
ties at  a  proat,  and  account  to  said  parties 
therefor  in  the  manner  prescribed  In  said 
contract"  of  July  19, 1904 ;  that  said  company 
sold  all  said  lands  except  tbe  lands  in  con- 
troversy, and  as  to  which,  while  the  company 
was  still  given  the  selling  power.  It  was  pro- 
vided that,  as  to  the  unpaid  balances  on 
previous  sales  and  the  purchase  money  for 
the  lands  In  question,  "said  Ferine  shall,  up- 
on the  request  In  writing  of  the  Western 
Colonization  &  Investment  Company,  execute 
and  deliver  a  deed  In  accordance  with  the 
agreement  heretofore  made  by  him  with 
Viney  and  Rubenstetn,  conveying  upon  O.  J. 
Wlgdal,  of  the  city  of  1«8  Angeles,  or  upon 
the  direction  In  writing  of  said  Wlgdal,  to 
whomsoever  said  Wlgdal  may  designate,  sec- 
tions 21  and  34  aforesaid"  (land  involved); 
that  the  company  shall  pay  over  to  Wlgdal  all 
moneys  remaining  in  tbe  hands  of  Ferine  be- 
longing to  said  pool,  and  the  money  so  receiv- 
ed to  be  applied  "first  to  the  costs  and  ex- 
penses Incurred  by  said  Wlgdal  In  tbe  execu- 
tion of  the  trust  hereby  created."  This  agree- 
ment further  provided  that  Wlgdal  as  such 
trustee  should  pay  from  the  proceeds  of  sales 
certain  stated  amounts  to  members  of  tbe 
pool  to  make  good  their  original  investment, 
after  which  tbe  remaining  proceeds  were  to 
be  disposed  of  by  Trustee  Wlgdal  as  spe- 
cifically provided,  and  the  company  was  to  re- 
ceive as  Its  share  of  the  profits  the  water 
stock  alwve  referred  to.  O'Bryan  and  Town- 
send,  members  of  the  pool,  were  a\ao,  respec- 
tively, president  and  secretary  of  the  com- 
pany. It  will  thus  be  seen  that  the  company 
was  made  the  selling  agent  of  the  property. 
Wlgdal  was  trustee  to  carry  out  the  trans- 
actions, and  the  members  of  the  pool  were 
the  principals  or  beneficiaries.  On  January 
21,  1905,  the  company  gave  to  plalntio:  writ- 
ten authority  for  15  days  "to  negotiate  a 
sale"  of  said  sections  "for  the  price  of  |8  per 
acre  in  cash,  to  be  paid  upon  the  delivery  of 
a  deed  to  tbe  purchaser  for  said  property, 
or  a  certificate  of  purchase  subject  to  rec- 
lamation assessments,  If  any."  On  January 
27,  1905,  a  contract  in  writing  was  entered 
Into  for  the  sale  and  purchase  of  said  land 
for  the  sum  of  $12,800,  or  ?10  per  acre.  The 
contract  purported  to  be  between  the  com- 
pany as  first  party  and  defendant  as  second 
party,  and  was  signed:  "The  Western  Colon- 
ization &   Investment  Company,   by   D.   S. 


Patterson,  Albert  Rubensteln."  It  was  agreed 
therein  that  second  party  should  pay  $500' 
on  the  execution  of  the  contract  and  the 
balance  on  or  before  10  days  thereafter ;  that 
first  party  should  furnish  an  abstract  within- 
a  reasonable  time  "showing  a  title  free  and 
dear  of  all  Incumbrances";  that  first  party 
would  deliver  to  second  party  "properly  In- 
dorsed certificates  of  purchase  for  said  sec- 
tions." 

Plaintiff  testified  that  be  took  the  contract 
to  lios  Angeles,  and  went  with  it  to  the  offlc» 
of  the  company,  and  showed  It  to  Mr.  Town- 
send,  the  secretary,  and  that  he  made  the  In- 
dorsement appearing  thereon,  which  purport- 
ed to  be  an  assignment  by  the  company  "for 
value  received"  to  plaintiff  of  all  its  interest 
in  said  contract,  and  is  signed  by  tbe  com- 
pany by  Townsend  as  secretary,  attested  by 
tbe  corporate  seal,  and  was  subsequently, 
March  8,  1905,  acknowledged  by  him  as  such 
secretary.  Plaintiff  testified  that  they  (mean- 
ing the  company)  agreed  to  let  him  have  tbe 
land  for  $7  per  acre  while  assigning  to  him  a 
contract  made  by  the  company  for  $10  per 
ac...  Plaintiff  also  testified  that  the  written 
authority  of  January  21,  1905,  to  sell  the  land 
for  |8  per  acre  included  $1  commission  for 
selling.  The  assignment  of  the  contract  of 
January  27th  l>ear8  no  date,  but  witness 
thought  it  was  executed  on  January  28,  1905. 
It  further  api>eared  from  plaintiff's  testimony 
that  Ferine  held  the  certificates  of  purchase 
and  on  February  7,  1905,  they  came  to  the 
Los  Angeles  National  Bank  with  a  draft 
attached  for  $3,748.19  and  plaintiff  paid  the 
draft;  that  tbe  certificates  were  assigned  to 
Wlgdal,  who  made  out  assignments  to  plain- 
tiff, and  sent  them,  with  a  draft  attached 
for  $5,211,  to  the  First  National  Bank  ot 
Hanford  for  collection;  that  plaintiff  and 
defendant  examined  the  papers,  and  defend- 
ant said  they  were  all  right,  but  that  his 
party  to  whom  he  had  sold  tbe  land  was  not 
ready  to  take  them  up ;  that  plaintiff  thereup- 
on executed  assignments  to  defendant  and 
left  them  with  tbe  bank  with  a  draft  at- 
tached for  $12,300  ($000  of  the  purchase  price 
having  been  paid) ;  that  defendant  told  plain- 
tiff that  be  would  pay  the  balance  as  soon  as 
the  party  to  whom  be  had  sold  paid  him; 
that  plaintiff's  assignments  to  defendant  re« 
mained  in  tbe  bank  five  or  six  days,  and 
plaintiff  then  ordered  them  returned,  and 
Wlgdal  ordered  his  to  be  returned  to  him 
(Wlgdal) ;  and  that  plaintiff  received  back  his 
assignments  on  February  16,  1905.  Plaintiff 
furnished  an  abstract  of  title  to  tbe  land; 
but  it  disclosed  an  unpaid  assessment  of  the 
reclamation  district  amounting  to  $979.60, 
and  that  section  34  had  been  sold  to  the  state 
In  June,  1904,  for  unpaid  taxes,  and  that  tbe 
taxes  for  the  current  year  were  unpaid. 

Defendant  testified  that  he  called  atten- 
tion to  the  condition  of  tbe  title,  and  that 
he  Informed  plaintiff  that  the  persons  to 
whom  he  bad  bargained  the  land  had  goue, 
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«nd  that  he  could  not  hold  them  any  longer, 
and  that  If  he  "could  pick  them  up  again" 
he  "would  take  the  land,  otherwise  not." 
This  conversation  was  on  February  8,  1905. 
The  testimony  of  Wlgdal  was  that,  after  the 
papers  had  been  In  the  Hanford  bank  five 
or  six  days,  plaintlft  called  at  the  Home  Sav- 
ings Bank  In  Los  Angeles,  of  which  Wigdal 
was  cashier,  and  "requested  him  to  telegraph 
the  Hanford  bank  to  return  the  draft  and  the 
papers  attached  to  it  about  February  15, 
1905."  The  certificates  of  purchase  and  other 
documents  were  accordingly  returned  to  Wig- 
dal, the  parties  to  whom  defendant  had  ex- 
pected to  sell  the  land  could  not  he  "picked 
up  again,"  and  the  transaction  under  the 
contract  of  January  27th  seems  to  have  been 
treated  by  all  parties  as  at  an  end.  Defend- 
ant met  plaintiff  at  Los  Angeles  about  March 
7,  1903.  He  testified:  "Mr.  Patterson  says: 
'Well,  you  fell  down  on  that  deal.'  I  says — 
I  explained  to  him  that  I  didn't  get  the  pa- 
pers on  time,  I  couldn't  hold  my  people  any 
longer,  and  I  can't  handle  it  now."  Some 
further  conversation  ensued  as  to  a  new  deal 
between  them,  but  nothing  came  of  it,  and 
nothing  was  said  by  plaintiff  about  holding 
defendant  to  the  contract 

Wilson,  a  member  of  the  pool,  testified  that 
three  weeks  before  the  ultimate  sale  of  the 
land  by  the  company  to  defendant,  which 
occurred  March  7,  1905,  he  met  O'Bryan, 
president  of  the  company,  and  urged  upon 
him  the  importance  of  effecting  a  sale. 
O'Bryan  told  him  they  thought  a  sale  had 
been  made  to  defendant,  but  that  it  had  fall- 
en through,  "and  the  lands  were  now  for 
sale  to  some  one  else."  A  week  later  he  had 
another  conversation  with  O'Bryan  "along 
the  same  line,  not  different  from  the  previous 
one — that  the  land  was  then  unsold."  At  this 
conversation  O'Bi-yan  explained  plaintiff's 
interest  in  the  matter,  which  was  that  he  had 
advanced  money  to  meet  the  draft  made  by 
Ferine,  "and  they  were  having  some  trouble 
with  Mr.  Patterson  (plaintiff) ;  he  wanted  his 
money;  he  wanted  it  returned;  that  Mr. 
Rubenstein  (defendant)  had  defaulted  In  his 
purchase  and  the  company  will  have  to  return 
the  money  to  Mr.  Patterson,  which  they 
couldn't  do  until  it  was  sold  to  someone  else." 
On  March  7th  witness  met  defendant,  who 
Inquired  "if  the  land  was  still  for  sale  and  In 
possession  of  the  pool,"  and  was  told  by 
witness  that  he  so  understood  from  the  man- 
ager of  the  company  "who  were  agents  for 
the  sale  of  the  land,"  and  that  he  (witness) 
was  very  desirous  of  selling  the  land  himself 
for  his  own  interest  and  would  do  what  he 
could  to  further  a  sale.  Defendant  made  an 
offer  of  $7  per  acre,  which  witness  expressed 
a  willingness  to  accept,  but  said  he  was  not 
the  selling  agent,  "although  authorized  in  a 
way  to  dispose  of  the  land  at  a  minimum 
price  of  $7  per  acre."  He  said  he  would  "go 
to  the  phone  and  get  their  authority  to  sell 
the  land  at  $7."    Witness  called  up  O'Bryan, 


president  of  the  company,  and  told  bhn  the 
land  was  for  sale  at  $7,  and  that  a  purchaser 
"was  in  the  bank  at  that  moment  who  wished 
to  purchase  the  land.  He  bad  his  money 
ready  to  pay  for  It"  O'Bryan  "stated  that 
Mr.  Wlgdal  should  be  called  to  the  phone, 
and  that  he  be  authorizea  to  receive  the 
money  In  payment  of  the  land  there.  That 
was  acted  upon.  I  called  Mr.  Wigdal  to  the 
phone,  and  he  entered  Into  a  conversation 
with  Mr.  O'Bryan."  Defendant  was  present 
at  the  time  and  heard  the  conversation, 
which  was  to  the  effect  that  Mr.  Wigdal  "was 
authorized  to  receive  the  money  in  payment 
of  the  land"  at  the  rate  of  $7  per  acre,  de- 
fendant to  assume  the  assessment  charges  on 
the  land. 

Witness  Wlgdal  testified  to  his  conversation 
by  telephone  with  O'Bryan  substantially  as 
stated  by  witness  Wilson.  He  further  tes- 
tified that  plaintiff  and  Mr.  Conroy,  who  was 
plaintiff's  attorney,  and  was  also  attorney  for 
the  company,  came  to  him  and  left  with  him 
the  Perlne  draft  which  plaintiff  had  taken 
up,  and  Instructed  him  to  send  the  draft 
with  the  certificates  of  purchase  to  the  Han- 
ford bank;  that  he  had  instructions  from 
the  company  in  writing  as  to  the  disposition 
to  be  made  of  the  money  to  be  paid  by  defend- 
ant. He  testified:  "Mr.  Patterson  was  to 
receive  his  money  back,  the  $3,748.19.  Noth- 
ing was  said  about  his  receiving  any  other 
money.  I  believe  Mr.  Conroy  said  to  me  to 
hold  those  certificates  until  Mr.  Patterson  got 
his  money.  They  were  assigned  to  him.  The 
conversation  was  In  Mr.  Patterson's  pres- 
ence." He  testified  that  he  paid  plaintiff  $3,- 
748.19,  and  disbursed  other  money  paid  him 
according  to  instructions  received,  and  that 
he  received  no  instructions  from  the  company 
nor  from  defendant  to  collect  any  amount  of 
money  on  the  sale  "In  excess  of  $7  an  acre." 
Referring  to  the  disposition  made  by  him  of 
the  $8,900,  the  purchase  price  of  the  land, 
paid  by  defendant  witness  testified:  "Mr. 
Patterson  made  no  objection  to  my  disposi- 
tion of  the  money  as  stated.  Mr.  Conroy, 
acting  for  him,  made  no  objection  to  it.  I 
never  told  Mr.  'Patterson  nor  Mr.  Conroy  the 
name  of  the  person  to  whom  the  sale  was 
to  be  made.  I  told  them  a  sale  would  be 
made.  I  did  not  state  the  amount  of  the 
sale." 

It  appeared  that  to  close  the  final  sale 
to  defendant  It  became  necessary  for  plaintiff 
to  make  an  assignment  of  the  certificates  of 
purchase  to  defendant,  as  Wlgdal  had  previ- 
ously executed  an  assignment  to  plaintiff, 
when  the  first  deal  was  made,  and,  as  he  tes- 
tified, it  was  "to  perfect  the  chain  of  in- 
dorsements" to  defendant  that  he  required  of 
plaintiff  an  assignment  to  defendant  Plain- 
tiff compiled  with  Wigdal's  demand  for  the 
assignment  but  made  no  claim  for  any  money 
beyond  his  advance  in  payment  of  the  Perine 
draft  It  was  an  undisputed  fact  In  the  case 
that  defendant  had  no  knowledge  that  the 
company,  through  O'Bryan  and  Towuseud, 
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had  asssigned  to  plaintiff  all  Interest  It  bad  in 
ttie  contract  of  January  27th  between  the 
company  and  defendant.  Defendant  supposed 
that  when  bis  transaction  under  tbat  contract 
Teas  terminated,  or  treated  as  abandoned,  the 
company  could  sell  the  land,  and  be  dealt 
with  it  accordingly,  and,  as  be  bad  no  knowl- 
edge that  the  company  bad  assigned  the  con- 
tract to  plaintiff,  It  seems  to  us  be  had  a 
right  to  assume  that  the  contract  of  January 
27th  was  no  longer  in  force,  but  was,  as  the 
court  found,  "by  the  mutual  consent  of  the 
parties  abrogated  and  annulled." 

The  evidence  shows  tbat  plaintiff  and  bis 
attorney,  who  was  assisting  him  in  the  mat- 
ter, knew  that  the  company  was  making  a 
sale  of  the  property  on  March  7tb,  and  tbat  It 
was  a  new  and  different  sale  from  that  made 
to  defendant  by  the  contract  of  January  27tb. 
Plaiutiff  at  no  time  Informed  defendant  that 
he  held  that  contract  by  assignment.  Plain- 
tiff bad  signed  the  company's  name,  not  his 
own.  as  the  selling  party  to  the  contract.  His 
original  authority  was  "to  negotiate  a  sale." 
Defendant  was  a  member  of  the  pool,  and 
knew,  as  did  plaintiff,  that  the  company  also 
had  the  power  to  make  the  sale  and  that 
Wlgdal  was  trustee  to  execute  It  The  only 
anxiety  shown  by  plaintiff  in  the  matter  was 
to  get  the  money  he  bad  advanced  to  pay  the 
Perine  draft.  He  made  assignments  to  de- 
fendant at  Wlgdal's  request,  without  making 
any  claim  beyond  this  amouBt  These  facts 
tend  strongly  to  support  the  findings  of  the 
court  There  is  evidence  tending  to  show 
that  plaintiff  was  acting  as  agent  of  the 
company  In  making  the  contract  of  January 
27tb,  and  was  to  receive  a  commission.  The 
subsequent  action  of  Townsend,  as  secretary 
of  the  company,  in  assigning  it  without  any 
apparent  consideration  to  plaintiff,  thus  de- 
priving the  beaeficiartes  of  the  pool,  for  whom 
the  company  was  acting  and  towards  whom 
it  was  bound  to  net  in  entire  good  faith,  of 
several  thousimd  dollars,  was,  to  say  the  least 
of  it,  a  colorable  transaction.  It  is  not  sur- 
prising that  plaintiff  failed  to  disclose  It 
when  the  second  sale  was  being  concluded, 
or  to  insist  upon  his  alleged  rights  under  U, 
and  that  neither  O'Bryan  nor  Townsend  was 
called  as  a  witness  to  explain  it 

The  court  found  that  the  assignment  made 
to  plaintiff  on  January  28tb  was  made  by  the 
corj'f  ration  and  received  by  plaintiff  to  secure 
to  plaiutiff  the  payment  of  the  Perine  draft. 
The  evidence  was  that  this  draft  was  drawn 
upon  Wigdal  and  was  taken  up  by  plaintiff, 
but  It  does  not  clearly  appear  at  what  dates 
the  draft  was  made  and  paid.  Wc  infer  that 
plaintiff  paid  this  draft  after  the  contract  was 
entered  into  and  after  it  was  assigned  to 
plaintiff,  and  If  this  be  true  It  can  hardly  be 
true  tbat  the  assignment  was  made  to  secure 
a  payment  made  at  a  later  date  than  the  as- 
signment itself.  However  this  may  be,  we  do 
not  deem  It  material,  for  the  transaction 
came  to  naught  and  plaintiff  was  repaid  his 
advance  and  the  original  contract  of  sale 


was  abrogated,  and,  so  far  as  appears,  plain- 
tiff retained  the  $500  paid  on  this  contract 
by  defendant  The  finding  not  being  materi- 
al, plaintiff  Is  not  prejudiced,  though  It  is 
not  supported  by  the  evidence. 

So  far  as  we  can  discover  from  the  evi- 
dence admitted  by  the  court,  the  material 
findlnss  are  warranted,  which  latter  support 
the  Judgment 

The  Judgment  and  order  are  therefore  af- 
firmed. 

We  concur:  HART,  J. ;   BURNETT,  J. 


0  Cal.  App.  434 
JBNNER  V.  MURPHY  et  al.    (Civ.  879.) 
(Court  of   Appeal,   First   District    California. 
Sept  18,  1907.) 

1.  Evidence— Pbesumptions— Judicial  Pro- 
ceedings. 

The  law  presumes  tbat  a  judgment  until 
reverspil.  is  a  correct  judicial  determination  of 
the  rights  of  the  parties. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
Toi.  20,  Evidence,  $  104.] 

2.  Fbattdulbnt  Conveyances— Right  to  At- 
tack—Judgment  CSEDITOttS. 

A  creditor  who  has  reduced  his  claim  to 
Judgment  may,  pending  an  appeal  from  the  Judg- 
ment without  undertaking  to  stay  execution,  sue 
to  set  aside  a  conveyance  by  the  debtor  as  fraud- 
ulent 

3.  Same  —  Conveiance     ojf     Distbibutive 

SilABE. 

A  decree  of  distribution  following  and  af- 
firming a  conveyance  by  one  distributee  of  his 
share  to  another  diKtributee,  though  conclusive 
on  the  heirs  and  sufiicient  to  pas.<<  the  legal  title, 
does  not  affect  the  right  of  a  jiulgment  creditor 
of  the  distributee  who  conveyed  his  sliare  to  at- 
tack the  convej'ance  as  fraudulent. 

4.  Same— Exhausting  Kcmedy  at  Law, 

A  creditor  who  reduces  his  claim  to  Judg- 
ment may  sue  to  set  aside  a  conveyance  of  the 
debtor  as  fraudulent,  without  first  going  througli 
the  form  of  a  levy  and  sale  under  execution. 

Appeal  from  Superior  Court,  City  and 
County  of  Sun  Francisco ;  M.  C.  Sioss,  Judge. 

Action  by  Nora  Helen  Gertrude  Jenner 
against  Bertram  Samuel  Joseph  Finnistone 
O'Neii  Murphy  and  another.  From  a  Judg- 
ment for  plaintiff,  defendant  Daniel  T.  Mur- 
phy appeals.     Afilrmed. 

Bishop,  Wheeler  &  Hoefler  (William  Rix, 
of  counsel),  for  appellant  Frank  H.  Powers 
and  Elliott  McAllister,  for  respondent 

COOPER,  P.  J.  Plaintiff  recovered  judg- 
ment. Defendant  Daniel  T.  Murphy  made  a 
motion  for  a  new  trial,  which  was  denied, 
and  this  appeal  Is  by  him  from  a  part  of  the 
Judgment  and  from  the  order  denying  his 
motion  for  a  new  trial.  The  action  was 
brought  by  plaintiff,  the  divorced  wife  of 
Bertram  Samuel  J.  F.  Murphy,  hereinafter 
designated  as  Samuel  J.  Murphy,  to  obtain  a 
decree  that  two  certain  deeds,  dated,  respec- 
tiveij-.  May  27,  188G,  and  May  26,  1897,  made 
by  defendant  Samuel  J.  Murphy  to  defend- 
ant Daniel  T.  Murphy,  are  fraudulent  and 
void  as  to  plaintiff,  and  that  a  certain  judg- 
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inent  for  the  sum  of  $8,284.13,  with  Interest, 
rendered  In  the  saperlor  court  of  the  city  and 
county  of  San  Francisco,  In  favor  of  plaintiff 
and  against  defendant  Samuel  J.  Murphy,  In 
a  suit  upon  a  prior  Judgment  for  permanent 
alimony,  recovered  by  plaintiff  against  the 
said  defendant  Samuel  J.  Murphy  in  England, 
be  declared  a  lien  upon  the  property  so 
transferred  by  said  deeds  to  defendant  Dan- 
iel T.  Murphy  until  he  shall  pay  and  satisfy 
said  Judgment  The  court  found  in  favor  of 
defendant  Daniel  T.  Murphy  as  to  the  first 
deed,  and  hence  it  will  not  be  necessary 
to  state  any  facts  as  to  that.  The  defendant 
Samuel  J.  Murphy  made  default,  and  hence 
It  will  only  be  necessary  to  state  the  facts 
as  to  the  second  deed,  and  its  effect  as  be- 
tween the  plaintiff  and  the  appellant. 

In  1891  the  plaintiff  and  defendant  Samuel 
J.  Murphy  intermarried.  In  February,  1895, 
a  decree  of  divorce  was  rendered  In  Great 
Britain,  dissolving  the  said  bonds  of  matri- 
mony, and  awarding  to  plaintiff  $50  per 
month  alimony.  Appellant  bad  beard  of  this 
divorce  prior  to  the  conveyance  made  to  him 
by  bis  brother  Samuel  J.  Murphy  In  1897. 
A  portion  of  the  money  due  plaintiff  as  ali- 
mony was  thereafter,  on  November  11,  1898, 
included  in  a  Judgment  in  favor  of  plaintiff 
and  against  Samuel  J.  Mun^ny  for  the  sum 
of  £1,450.  Upon  this  last-named  Judgment 
the  plaintiff  brought  an  action  In  the  superior 
court  of  the  city  and  county  of  San  Fran- 
cisco against  defendant  Samuel  J.  Murphy,  and 
upon  the  6th  day  of  May,  1901,  Judgment  was 
duly  entered  in  favor  of  plaintiff  in  said  ac- 
tion for  the  sum  of  $8,284.13.  From  this  Judg- 
ment an  appeal  was  taken  and  the  Judgment 
afhrmed.  Murphy  v.  Murphy,  145  Gal.  482, 78 
Fac.  1053.  The  action  at  bar  was  commenced 
August  6,  1901,  after  the  entry  of  the  last- 
mentioned  Judgment  In  the  superior  court, 
and  pending  Its  appeal  to  the  Supreme  Court 
No  stay  bond  was  executed  pending  the  said 
appeaL  The  court  below  found  that  the  said 
deed  of  May,  1897,  was  executed  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  plaintiff  in  collecting  any  sums  that  might 
be  due  or  become  due  to  her  from  defendant 
Samuel  J.  Murphy,  and  ordered  that  appel- 
lant pay  to  plaintiff  out  of  the  property  so 
held  by  blm  for  defendant  Samuel  J.  Mur- 
phy the  sum  of  $9,944.31,  being  the  amount 
with  interest  and  costs,  of  the  said  Judgment 
rendered  in  favor  of  plaintiff  and  against 
said  Samuel  J.  Murphy  In  the  superior  court 
of  the  city  and  county  of  San  Francisco,  and 
that  until  the  same  be  paid,  it  remain  a  lien 
upon  the  undivided  interest  in  two  certain 
pieces  of  real  estate  held  by  appellant  for  de- 
fendant Samuel  J.  Murphy  under  the  said 
deed  of  May,  1897. 

The  first  point  urged  by  the  appellant  is 
that  plaintiff  has  not  the  status  of  a  creditor 
so  as  to  entitle  her  to  assail  the  transfer, 
for  the  reason  that  an  appeal  bad  been  taken 
from  her  judgment  rendered  in  the  superior 


court  against  Samuel  J.  Murphy.  It  Is  true 
that  a  fraudulent  conveyance,  as  against  a 
resident  of  the  state,  can  only  be  attacked  by 
a  creditor  who  has  reduced  bis  claim  to  a 
Judgment  and  who  is  entitled  to  an  execution, 
which  could  be  levied  and  satisfied  only  for 
such  fraudulent  conveyance.  Plaintiff  alleg- 
ed, proved,  and  the  court  found,  that  she  had 
a  Judgment,  and  one  upon  which  she  was 
entitled  to  an  execution.  The  appellant 
claims  that,  because  an  appeal  had  been  tak- 
en, the  Judgment  was  not  a  final  Judgment; 
or.  In  other  words,  his  contention  is — and 
he  asks  us  to  hold — that  a  creditor,  who  has 
reduced  his  claim  to  a  Judgment  in  a  court 
having  Jurisdiction,  cannot  be  allowed  to 
bring  an  action  to  set  aside  a  fraudulent  con- 
veyance pending  an  appeal  from  such  Judg- 
ment, although  no  undertaking  has  been  giv- 
en to  stay  execution.  He  asks  us  to  hold  that 
a  Judgment  creditor  entitled  to  an  execution 
may  be  deprived  of  the  right  to  maintain  an 
action  like  this  pending  an  appeal  which  may 
be  delayed  for  years,  and  with  no  security  for 
the  final  payment  of  the  Judgment  We 
would  be  loth  to  follow  any  case  which 
would  sustain  such  a  doctrine,  but  to  the 
credit  of  the  law  no  case  has  been  cited 
which  even  lends  countenance  to  such  conten- 
tion. The  language  of  the  law  books  Is  that 
a  creditor  who  has  reduced  his  demand  to  a 
Judgment  at  law  may  maintain  his  action 
to  set  aside  a  conveyance  which  hinders  and 
obstructs  the  right  of  the  creditor  to  reach 
the  debtor's  property  by  execution.  The  law 
presumes  that  a  Jud^ent  until  reversed, 
is  a  correct  Judicial  determination  of  the 
rights  of  the  parties.  It  presumed  so  in  this 
case,  and,  as  has  been  stated,  the  court  on 
appeal  so  held.  If  the  appellant's  contention 
be  correct  the  law,  while  giving  the  plaintiff 
the  right  to  an  execution,  would  be  so  im- 
potent that  It  could  not  in  any  way  assist  ber 
by  removing  the  obstruction  whleli  prevents 
the  enforcement  of  the  execution.  It  is  tme 
that  pending  an  appeal  the  Judgment  was 
not  final,  but  it  was  nevertheless  a  Judgment. 
It  was  entered  as  the  Code  provides  it  should 
be.  It  entitled  the  plaintiff  to  a  writ  of  ex- 
ecution. It  was  admissible  in  evidence  for 
the  purposes  of  this  case.  In  California,  etc.. 
Bank  v.  Graves,  129  Cal.  849,  62  Pac.  259,  It 
was  held  that  the  Judgment  roll  was  admis- 
sible upon  an  application  for  a  writ  of  as- 
sistance pending  an  appeal  from  a  Judgment 
of  foreclosure,  where  no  undertaking  had 
been  given  to  stay  the  execution.  The  same 
was  held  in  Montgomery  v.  Tutt,  11  Cai. 
190,  in  which  case  Judge  Field  said:  "When 
the  court  possesses  Jurisdiction  to  make  a 
decree,  it  possesses  the  power  to  enforce  its 
execution."  In  Cook  v.  Bice,  91  Cal.  664,  27 
Pac.  1081,  the  plaintiff  asked  for  an  injunc- 
tion and  for  damages  for  certain  trespasses 
upon  certain  lands.  Defendant  pleaded  as 
an  estoppel  a  former  Judgment,  in  which  It 
was  held  that  the  plaintiff  was  not  entitled 
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to  any  part  of  tbe  land  escept  ten  acrea 
specifically  described.  When  the  Jud^nent 
roll  in  the  former  salt  was  offered  in  evi- 
dence, it  was  objected  to  because  the  time 
for  appealing  had  not  expired,  and  the  judg- 
ment was  not  final.  The  court  said,  speak- 
ing through  Mr.  Justice  Temple:  "It  was 
not  necessary  tliat  it  should  be  final  in  the 
sense  that  it  was  not  liable  to  be  reversed  on 
appeaL  It  was  enough  that  the  judgment 
was  in  force,  not  suspended  by  an  appeal  or 
otherwise,  and  that  while  in  force  it  finally 
disposed  of  the  controversy."  In  the  case 
at  bar  the  judgment  was  in  force,  not  sus- 
pended by  the  appeal,  and  while  so  in  force  it 
finally  disposed  of  the  controversy.  Plaintiff 
having  a  judgment,  the  judgment  roll  was 
admissible  to  show  It  It  may  further  be 
said  that  defendant  Samnel  J.  Murphy  was  a 
nonresident  of  the  state  at  the  time  this 
action  was  commenced,  and  it  has  been  held 
that  in  such  cose  the  plaintiff  Is  not  required 
to  be  a  judgment  creditor.  First  Nat.  Bank 
v.  Eastman,  144  Cal.  498,  7Y  Pac.  1043,  103 
Am.  St  Rep.  95.  However,  we  do  not  rest 
our  decision  upon  this  ground. 

There  is  no  merit  in  the  second  point  urg- 
ed by  appellant  that  the  interest  In  the  prop- 
erty upon  whidi  the  Judgment  was  declared 
to  l>e  a  lien  was  not  acquired  by  him  and  did 
not  pass  to  him  through  the  deed  declared 
to  l>e  fraudulent  but  from  an  independent 
source  through  a  decree  of  distribution  from 
his  sister's  estate.  The  deed  contains  the  fol- 
lowing clause:  "And  whereas  on  or  about 
the  28th  day  of  March,  1897,  Mary  Margaret 
Isabella  Murphy,  a  sister  of  the  parties  here- 
to, died  at  Ongar,  Essex,  England,  and  the 
party  of  the  first  part  is  one  of  her  heirs  at 
law,  and  he  desires  to  grant  and  convey 
absolutely  to  the  party  of  the  second  part 
all  his  right  title  and  interest  in  and  to  the 
property  and  tbe  estate  of  the  said  Mary 
Margaret  l8al>ella  Murphy,  deceased."  And 
concludes  with  the  clause:  "The  said  party 
of  the  first  part  does,  by  these  presents,  give, 
grant,  bargain,  sell,  convey  and  confirm  unto 
the  party  of  the  second  part  and  to  his 
heirs  and  assigns  forever,  all  tbe  right  and 
interest  of  tbe  party  of  tbe  first  part  in  and 
to  the  property  and  estate  of  the  said  Mary 
Margaret  l8at>ella  Murphy,  deceased,  to 
which  he  may  be  entitled  as  heir  at  law  or 
otherwise;  to  have  and  to  bold  the  same  nn- 
to  the  said  party  of  the  second  part,  his 
heirs  and  assigns  forever."  Tbe  deceased 
sister  had  left  a  will,  by  the  terms  of  which 
her  brothers  and  sisters  were  excluded,  and 
her  estate  left  to  one  Smnllen.  The  probate 
of  the  will  was  contested  by  some  of  the 
heirs,  and  pending  the  contest  a  settlement 
of  the  matter  appears  to  have  been  made,  as 
shown  by  the  terms  of  a  stipulation  con- 
tained in  the  findings.  This  stipulation  was 
signed  by  appellant  and  also  by  Samuel  J. 
Murphy  by  appellant  his  attorney  In  fact. 
It  contained  among  others  the  following  re- 


cital: "Whereas  since  the  death  of  said  Mar- 
garet I.  Murphy,  deceased,  said  Samuel  has 
assigned     *     *     *     to  Daniel   T.  Murphy 

•  •     *    and  whereas,  William  J.  Smuilen 

•  •     •     has  conveyed  any  and  all  rights 

•  •  •  to  those  who  are  the  heirs  at  law 
of  tbe  said  Margaret  I.  Murphy ;  and  where- 
as, ♦•  •  without  agreement  to  the  con- 
trary, the  said  parties  •  •  •  would  be  en- 
titled in  the  distribution  *  •  •  and  the 
said  Daniel  T.  Murptiy  to  one-sixth  thereof 
in  hla  own  right  and  one-sixth  thereof  as 
assignee  of  said  Samael  J.  Murphy.  Now 
therefore  •  •  •  each  of  the  parties  here- 
to does  hereby  grant  and  convey  to  each 
of  the  other  parties."  It  therefore  clearly 
appears  that  the  share  of  Samuel  J.  Murphy 
to  an  undivided  one-alxth  of  his  sister's  estate 
was  treated  in  the  stipulation  aa  being  con- 
veyed to  appellant  by  the  fraudulent  deed,  and 
the  decree  of  distribution  followed,  which 
only  fed  the  deed  and  made  definite  the  prop- 
erty that  passed  by  it  Not  only  this,  but  the 
complaint  which  is  verified,  contains  the  fol- 
lowing allegation:  "That  one-half  of  said 
eleven-forty-eighths  so  claimed  by  defend- 
ant Daniel  T.  Murphy  is  claimed  imder  said 
Indenture  of  May  26th,  1897,  and  but  for 
said  alleged  transfer  of  May  26,  1897,  would 
now  be  the  property  of  defendant  Samnel 
J.  Murphy,  and  subject  to  the  payment  of 
said  judgment  in  favor  of  plaintiff."  This 
allegation  la  not  denied,  and  no  issue  was 
made  thereon. 

The  decree  of  distribution  but  followed 
the  stipulation  entered  into  in  regard  to  the 
estate  of  the  deceased  sister.  It  was  con- 
clusive upon  the  heirs,  and  passed  the  legal 
title  to  appellant  but  it  did  not  affect  the 
right  of  a  judgment  creditor  to  show  who 
was  the  real  owner  of  the  property.  In 
Martlnovich  v.  Marsicano,  137  CaL  355,  70 
Pac.  459,  the  appellant  had  obtained  a  judg- 
ment, pending  administration  of  an  estate, 
against  one  of  tbe  heirs.  Before  distribu- 
tion tbe  heir,  against  whom  the  Judgment 
had  been  obtained,  made  a  deed,  conveying 
all  her  interest  in  the  estate  to  the  other 
heirs,  and  upon  petition  and  due  notice  a  de- 
cree of  distribution  was  made  to  the  other 
heir.  The  court  held  that  the  decree  of  dis- 
tribution was  not  binding  upon  tbe  Judgment 
creditor,  and  in  no  way  affected  his  lien. 
See,  also,  Estate  of  Crooks,  125  Cal.  461,  58 
Pac.  89;  Barnard  v.  Wilson,  74  Cal.  512,  16 
Pac.  302 ;  Chever  v.  Shing  Hong  Poy,  82  Cal. 
68,  22  Pac.  1081.  Such  decree  of  distribution 
cannot  be  made  tbe  shield  to  protect  the  prop- 
erty of  Samuel  J.  Murphy  from  all  attacks 
by  creditors.  It  cannot  bind  a  court  of 
equity,  nor  prevent  it  from  investigating  the 
facts,  and  brushing  aside  all  illegal  and 
fraudulent  transfers  for  the  purpose  of  seiz- 
ing tbe  assets  of  the  debtor,  and  applying 
them  to  the  satisfaction  of  the  Judgment 
creditors'  claim.  In  such  a  case  a  court  of 
equity  Will  not  be  turned  aside  by  shadows. 
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but  will  grasp  the  substance— the  assets  Of 
the  fraudulent  debtor— «o  matter  where  they 
may  be  found,  and  apply  them  to  the  payment 
of  the  honest  creditor. 

It  Is  argued  that  the  plaintiff  bad  a  remedy 
at  law,  as  she  could  have  levied  execution 
upon  and  «oid  the  alleged  interest  of  Samuel 
J.  Murphy  in  and  to  the  real  estate  standing 
In  the  name  of  appellant.  It  Is  said  "sbe 
could  have  first  sold  out  the  interest  of 
Samuel  J.  Murphy  in  tbe  property,  and  then 
brought  suit  to  set  aside  the  conveyance." 
We  have  never  before  heard  of  a  rule  that 
one  must  be  a  Judgment  creditor,  and  also 
have  gone  through  the  form  of  a  levy  and 
sale  under  execution,  before  he  could  main- 
tain an  action  to  set  aside  a  fraudulent  con- 
veyance. The  contention  is  not  worthy  of 
further  discussion. 

The  evidence  supports  tbe  findings,  and  the 
Judgment  Is  tbe  legal  conclusion  from  the 
facts  found. 

The  Judgment  and  order  are  affirmed. 

We  concur:     KERRIGAN,   J.;   HALL,  :. 


MOONEX  V.  SEATTLE,  R.  &  S.  RY. 
(Supreme  Court  of  Waabington.    Nov.  13,  1907.) 

1.  Trial— Nonsuit— De.niai^-Waiveb. 

Where  a  nonsuit  wax  refused,  and  tbe  de- 
fendant pro<:ee(led  with  the  trial,  the  error,  if 
any,  was  waived. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  §  982.] 

2.  Oabriebs  —  Personai,     Injuries  —  Negli- 
gence  OP  MOTOBMAN. 

A  rootorman,  in  charge  of  a  car  loaded  with 
passcngerp,  who  sets  his  braltes,  turns  off  his 
liower,  permits  his  car  to  descend  an  11  per  cent, 
grade  without  a  guiding  hand,  leaves  his  con- 
troller surrounded  by  passenuer.s,  any  one  of 
whom  may  release  the  brakes  or  turn  on  the 
power  at  will,  and  goes  so  for  from  his  post  of 
duty  that  be  cannot  return  thereto  until  the  car 
has  aped  a  distance  of  four  or  five  biock.s,  with- 
out some  controlling  necessity  for  such  action  on 
his  part,  is  guilty  of  gross  and  inexcusable 
neglect. 

3.  Appeal— Habmless  Error— Misconduct  op 

COl'.NSEL. 

Where,  during  the  closing  argument  for  the 
plaintiff,  a  controversy  arose  between  counsel 
over  reading  a  decision  of  the  Supreme  Court 
to  the  jury  as  to  the  law  applicable  to  the  case, 
but  the  decision  was  not  i-ead  to  the  jury,  the 
defendant  was  not  prejudiced  or  injured. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  8  41.'5.').] 

4.  Damages— Excessive  Damages- Personal 

I.N.J1TBY. 

Where,  in  nn  action  for  personal  injuriea, 
at  the  time  of  the  trial,  some  nine  months  after 
the  accident,  the  plaintiff  was  still  seriously 
crippled  and  unable  to  perform  labor  or  follow 
his  usual  occupation  of  barbering,  a  verdict  of 
$.■>.()<  10  by  the  jury,  which  was  reduced  to  $;i,.">(JO 
by  the  trial  court,  will  not  l)e  held  excessive. 

FEd.  Note. — For  casi-s  in  point,  see  Cent.  Dig. 
vol.  1."),  Damages,  U  373-306.J 

Appeal  from  Su])erior  Court,  King  Coun- 
ty; A.  W.  Frater,  .Tudge. 
Action  by  James  M.  Mooney  against  the 


Seattle,  Renton  &  .Soutliem  Railway.  From 
a  Judgment  for  plaintiff,  defendant  appeabi. 
Afilrmed. 

Suclis  &  llalc,  for  appellant  Jackson  Sil- 
baugh,  for  rcsiioiulent. 

RUDKIN,  J.  This  was  an  action  to  recov- 
er damages  for  personal  injuries.  Tbe  fol- 
lowing facts  appear  without  substantial  con- 
flict or  contradiction:  The  defendant  owuk 
and  oi)erttte8  a  street  car  line  between  the 
city  of  Seattle  and  the  town  of  Renton,  ai 
distance  of  about  10  miles.  The  car  line 
descends  from  Jackson  street  to  Dearliorn 
street,  a  distance  of  four  blocks,  at  a  grade  of 
11  per  cent.  At  Dearborn  street  a  switch 
turns  the  south-bound  cars  to  tbe  right-hand 
track  as  you  go  south,  and  from  that  iMint 
a  double  track  is  maintained.  On  tbe  even- 
ing of  July  2,  1906,  the  plaintiff  became  a 
passenger  on  one  of  defendant's  outgoing  cars. 
Tbe  seats  were  all  filled,  and  passengers  were 
standing  in  the  aisle  and  on  the  front  and 
back  platforms;  the  car  containing  about  90 
or  100  passengers  in  all.  The  plaintiff  occu- 
pied a  standing  position  on  the  back  platform 
near  the  car  door.  As  the  car  passed  Jack- 
son street  the  motorman  set  the  brakes,  turn- 
ed off  the  power,  and  left  his  post  at  the 
controller  to  close  a  gate  at  tbe  side  of  the 
car.  While  thus  engaged,  one  of  tlie  passen- 
gers stepped  up  to  the  controller,  reieasetl 
the  brakes,  and  turned  on  tbe  power.  As  he 
did  so,  tbe  car  shot  ahead  and  soon  attained 
a  speed  of  from  25  to  .30  miles  iter  hour,  and 
as  it  rounded  the  curve  onto  the  switch  at 
Dearborn  street  the  plaintiff  was  hurled  from 
the  car  and  received  Injuries  for  which  a 
recovery  Is  sought  in  this  action.  From  a 
judgment  In  his  favor  the  present  appeal  is 
prosecuted. 

The  first  error  assigned  Is  the  refusal  of 
the  court  to  grant  a  nonsuit.  We  have  re- 
jieatedly  held  that  such  an  error  is  waived 
by  proceeding  with  the  trial  after  the  nonsuit 
is  denied,  and  that  this  court  will  thereafter 
consider  only  the  entire  record. 

The  second  assignment  Is  the  refusal  of  the 
court  to  give  the  following  Instruction:  '"If 
you  find  from  the  evidence  that  when  ap- 
proaching the  switch  at  Dearbom  street  the 
motorman  shut  off  the  power  which  was  pro- 
pelling the  car  and  set  the  brakes,  as  wni* 
customary  at  such  place,  so  that  the  car 
would  under  such  condition  have  l)een  run- 
ning very  slowly  when  reaching  the  switch, 
and  that,  after  shutting  off  tlie  power  ami 
setting  tlie  brake  as  aforesaid,  the  motorman. 
In  the  exercise  of  his  duty,  stepped  to  the 
side  of  the  platform  for  the  purpose  of  closing 
the  gate  of  said  car,  and  that  while  so  engag- 
ed a  passenger  on  the  car,  acting  without  au- 
thority from  the  defendant  company,  releas- 
ed the  brake  and  turned  on  the  power,  so  that 
the  car  shot  ahead  down  the  Inclined  track, 
then  I  charge  yon  that  the  accident  complain- 
ed of  wag  the  result  of  the  wrongful  act  of 
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such  passenger,  and  the  defendant  railway 
company  cannot  be  held  liable  to  the  plain- 
tiff for  any  injury  rei'eived  Ity  him,  and  your 
verdict  should  be  in  favor  of  the  plaintiff." 
The  court  gave  the  iustiuction  substantially 
as  requested,  with  this  addition  or  modifica- 
tion: "And  if  you  further  find  that  the  mo- 
torman.  as  soon  as  he  observed  that  some  one 
bad  turned  on  the  power,  used  due  diligence 
in  getting  control  of  the  car,  and  that  he  In 
no  manner  coutrlbuteil  to  said  accident. 
•  •  • "  The  Instruction  ns  thus  modified 
is  by  no  means  free  from  ambiguity.  From 
the  first  part  of  the  charge  one  would  Infer 
that  the  court  did  not  deem  the  motorman 
guilty  of  negligence  for  leaving  his  post  of 
duty  for  the  purpose  of  closing  the  gate,  un- 
der the  circumstances  detailed  In  the  charge ; 
but  what  was  intended  by  the  further  state- 
ment, "and  that  he  In  no  manner  contributed 
to  the  accident,"  Is  not  entirely  clear.  Cer- 
tainly the  act  of  the  motorman  in  leaving  bis 
post,  so  that  any  passenger  might  release 
the  brakes  or  turn  on  the  power,  contributed 
to  the  accident;  but,  In  view  of  the  first  part 
•of  the  charge,  the  court  could  have  scarcely 
so  Intended.  Perhaps  the  court  intended  on- 
ly some  affirmative  action  on  the  part  of  the 
motorman  contributing  to  the  accident  But 
whether  the  instruction  is  susceptible  of  this 
■construction  we  need  not  Inquire,  We  think 
the  charge,  In  any  aspect  we  may  view  it, 
was  more  favorable  to  the  appellant  than  the 
law  would  warrant.  In  our  opinion,  a  motor- 
man  in  charge  of  a  car  loaded  with  passen- 
gers, who  sets  his  brakes,  turns  off  his  power, 
permits  his  car  to  descend  an  11  per  cent, 
grade  without  a  guiding  hand,  leaves  his  con- 
troller surroimded  by  passengers,  any  one  of 
whom  may  release  the  brakes  or  turn  on  the 
power  at  will,  and  goes  so  far  from  his  iK>st 
■of  duty  that  he  cannot  return  thereto  until 
the  car  has  sped  a  distance  of  four  or  five 
blocks,  without  some  controiliag  necessity 
for  such  action  on  his  part,  is  guilty  o£  gross 
and  Inexcusable  neglect;  and  the  appellant 
could  not  be  prejudiced  by  any  charge  the 
«ourt  might  give  on  the  question  of  its  neg- 
ligence. 

The  next  error  assigned  is  the  refusal  of 
the  court  to  give  an  instruction  defining  i)rox- 
imate  cause.  By  this  instruction  the  api)el- 
lant  sought  to  distinguish  between  the  acts 
of  the  motorman  and  the  acts  of  the  passen- 
ger who  released  the  brakes  and  turned  on 
the  power ;  but  what  we  have  already  said 
disposes  of  that  question,  as  well  as  the  re- 
fusal of  the  court  to  direct  a  judgment  not- 
withstanding the  verdict,  which  is  the  next 
error  assigned. 

The  last  error  assigned  is  the  refusal  of 
the  court  to  grant  a  new  trial.  On  the  hear- 
ing of  this  motion  the  court  overruled  the 
same,  ou  couditiou  tliat  the  resirandent  would 
remit  $l.."rt¥i  from  the  ?r..000  verdict  returned 
by  tlie  jury.  The  remission  was  made,  and 
judgment  rendered  in  favor  of  the  respondent 
for  $3,.'500. 


The  only  questions  raised  by  the  motion  not 
alreadj-  disposed  of  are:  (1)  Misconduct  of 
counsel.  (2)  lusutflcieuiy  of  the  evidence  to 
justify  the  verdict.  During  the  closing  argu- 
ment for  the  respondent  a  controversy  arose 
between  coimsel  over  reading  a  certain  deci- 
sion of  this  court  to  the  Jury,  over  the  law 
applicable  to  the  case,  and  over  certain  facts 
and  the  inferences  to  be  drawn  therefrom. 
The  decision  was  not  read  to  the  jury,  and  we 
fall  to  see  whei-eln  the  appellant  was  preju- 
diced or  injured  in  any  of  the  matters  com- 
plained of. 

On  the  last  question  to  be  discussed  we 
think  the  testimony  was  ample  to  sustain  the 
verdict  as  reduced  by  the  trial  court.  At 
the  time  of  the  trial,  some  nine  mouths  after 
the  accident,  the  respondent  was  seriously 
crippled  and  unable  to  perform  labor  or  fol- 
low bis  usual  occupation,  that  of  barbering. 
The  jury  who  heard  the  testimony  and  saw 
the  respondent  awarded  him  $5,000 ;  the  trial 
court,  in  the  exercise  of  the  discretion  vested 
in  it  by  law,  reduced  the  amount  of  the  re- 
covery to  $3,500;  and  there  is  nothing  in  the 
record  to  convince  us  that  a  fm'tber  reduc- 
tion should  he  made. 

The  judgment  of  the  court  below  la  accord- 
ingly affirmed. 

HADLBY,  O.  J.,  and  DUNBAR.  CROW, 
and  FULLERTON,  JJ.,  concur.  MOUNT  and 
ROOT,  JJ.,  did  not  participate. 


STATE  ex  rel.  SNODGRASS  v.  SAVAGE, 

County  Auditor. 

rSupneme  Court  of  Washington.    Nov.  15,  1907.) 

1.  Game  —  Game  Wabdfns  —  Appointment  — 
Statutes— CoNSTiTUTio.NAi.iTY. 

Ijaws  1905,  p.  349,  c.  172.  providing  for 
the  appointment  of  i|jame  wardens  by  county 
commissioners,  is  in  violation  of  Const,  art.  11, 
Jl  5,  declaring  that  the  Legislature  shall  provide 
for  the  "election"  in  the  several  counties  of 
sucli  county  officers  as  public  convenience  may 
require. 

2.  Costs  —  Briefs  —  Appeal  —  Offensive 
tiANoirAGE— Cost  of  Printing. 

Where  resix)ndent's  brief  contained  uncaile<l 
for,  discourteous,  and  offensive  language,  the 
cost  of  printing  would  not  be  allowed  against 
appellant  on  affirmance. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  §  980.] 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty:  W.  T.  Warren,  Judge. 

Mandamus  by  the  state,  on  relation  of 
E.  O.  Suodgrass,  against  F.  A.  Savage,  as 
county  auditor  of  Stevens  county,  to  comiiel 
him  to  issue  a  warrant  for  relator's  salary  as 
game  warden.  From  a  judgment  dismissing 
the  writ,  relator  apiieals.     Affirmed. 

S.  &  J.  W.  Douglas,  for  api>ellant.  F.  H. 
McDermot,  L.  C.  Jesseph,  and  M.  E.  Jesseph, 
for  respondent. 

PER  (.CURIAM.  On  or  about  the  7th  day 
of   March,    1900,    the   county   commissioners 
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of  Stevens  county,  pursuant  to  an  act  of  the 
Liegislature  of  March  9,  1905  (Laws  1905,  p. 
349,  c.  172),  appointed  the  relator  as  game 
warden  In  and  for  said  county  to  succeed 
one  John  D.  Slocum.  The  salary  fixed  by  the 
commissioners  for  that  office  while  occupied 
by  Slocum  was  $25  per  month.  After  the 
relator  entered  upon  the  discharge  of  his 
duties,  the  commissioners  Increased,  or  at- 
tempted to  Increase,  the  salary  to  $100  per 
month.  The  respondent  refusing  to  issue  a 
warrant  for  said  salary,  the  relator  insti- 
tuted this  proceeding  to  compel  him  so  to 
do.  From  a  judgment  of  dismissal  this  ap- 
peal is  taken. 

Among  other  defenses  urged  against  relat- 
or's action  was  the  unconstitutionality  of 
the  statute  under  which  relator  was  appoint- 
ed. Resiwndent  contends  that  this  statute 
is  unconstitutional  for  several  reasons,  one 
of  which  is  that  it  does  not  provide  for  the 
election  of  the  county  game  warden.  We 
think  the  case  falls  squarely  within  the  de- 
cision of  this  court  rendered  on  April  15, 
1907,  In  State  ex  rel.  Egbert  v.  Blumberg,  89 
Pac.  70S,  wherein  It  was  held  that  the  stat- 
ute providing  for  the  appointment  of  county 
fruit  Inspectors  was  In  c-onfllct  with  sec- 
tion 6,  art.  11,  of  the  state  Constitution,  In 
that  It  did  not  provide  for  an  election  of  such 
officers.  Upon  the  authority  of  that  case  the 
judgment  of  the  trial  court  herein  is  af- 
firmed. 

On  account  of  discourteous  and  ofCenslve 
language  appearing,  uncalled  for,  in  respond- 
ent's brief  (page  22),  costs  for  the  printing 
of  said  brief  will  not  be  allowed  as  against 
iippeWant. 


In   re  HARVARD  AVENUE   NOItTII. 

LOEB  et  al.  v.  CITT  OP  SEATTLK 

(Supreme  Court  of  Washington.    Nov.  12.  1007.) 

1.  Municipal    Corporations  —  Strekt    Im- 
provements— .A.SSKSS.MEXTS— HeXKFITM. 

The  mere  fact  that  a  street  is  po  improved 
that  a  street  railway  .seeks  to  extend  its  line  may 
be  considered  as  an  element  of  special  benefit  to 
the  neighboring  property. 

[Ed.  Note. — For  c.nses  in  point,  see  d-nt.  Dig. 
vol.  36,  Municipal  Corporations,  {  10.j2.] 

2.  Same— Propertt  BENEFn-ED  — Determina- 
tion OF  COMMI.S.SIONERS. 

The  duty  of  determining  what  property  i."! 
spocially    Ijonefited    by    n    local    municipal  "im- 

Srovement  being  placed  on  the  comniiPKioncrs 
y  Ijiws  1803,  p.  96,  c.  84,  S  22.  their  decision 
thereon  will  not  be  disturbed,  where  the  assess- 
ment is  shown  to  have  been  a  reasonably  fair 
one. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  llSl.] 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Griffin,  Judge. 

In  the  matter  of  oxtcuding  and  establishing 
Harvard  Avenue  North.  From  a  judgment, 
Henry  Fubrnian  appeals;  S.  S.  Loeb  and  oth- 
ers, bis  executors,  being  sul)atituted  on  his 
death,  and  the  city  of  Seattle  being  the  ap- 
pellee.   Affirmed. 


Hastings  &  Stedman,  for  appellants.  Scott 
Calhoun  and  O.  A.  Tucker,  for  respondt-nt. 

IIADLEY.  C.  J.  This  is  the  ai>peal  of  Hen- 
ry Fuhrman  from  the  judgment  of  the  su- 
perior court  approving  the  nssessment  roll  In 
the  matter  of  the  laying  out,  extending,  and 
establishing  of  Harvard  Avenue  North  in  the 
i'ity  of  Seattle.  Since  the  ap|)eal  was  taken 
the  appellant  died  testate,  and  by  virtue  of 
tlie  stipulation  of  counsel  in  the  cause  the 
executors  of  the  deceased,  viz.,  S.  S.  Loeb,  S. 
L.  Crawford,  and  M.  F.  Backus,  are  hereby 
ordered  substituted  as  appellants  In  the  place 
of  the  deceased.  The  errors  assigned  are: 
(1)  That  the  court  should  have  found  that 
the  assessments  agaiiist  appellant's  various 
parcels  of  land  were  arbitrarily,  unfairly,  and 
fraudulently  made;  (2)  tiiat  it  was  error  to 
refuse  to  set  aside  the  assessment  roll,  or  to 
reduce  the  amount  of  the  assessments  against 
appellant's  parcels  of  land;  (3)  that  It  was 
error  not  to  vacate  the  roll  and  direct  the 
commissioners  to  make  a  new  roll.  Including 
property  north  of  Lake  Union. 

We  think  the  first  assignment  of  error  1b 
not  supported  by  the  record.  An  effort  was 
made  at  the  trial  to  show  that  a  personal 
controversy  existed  between  the  appellant, 
Fuhrman,  and  one  of  the  members  of  the  city 
council  of  the  city  of  Seattle,  and  that  In  an 
indirect  way  this  controversy  was  used  as  the 
basis  for  influencing  the  commissioners  to 
make  an  unfair  assessment  roll  against  appel- 
lant's property.  Respondent  contends  that 
the  facts  In  relation  to  such  a  controversy 
were  Irrelevant  to  the  subject  before  the 
court,  and  that  the  question  to  be  determined 
was  the  mere  independent  fact  whether  an 
unfair  and  fraudulent  assessment  bad  been 
made.  Whether  that  evidence  may  have  had 
a  proper  bearing  upon  the  question  of  bad 
faith  on  the  part  of  the  commissioners  or  not, 
we  In  any  event  fail  to  find  justification  In 
the  evidence  for  the  contention  that  the  com- 
missioners' assessment  was  made  as  the  re- 
sult of  bad  faith. 

In  reference  to  the  second  assignment  of 
error,  it  is  urged  that  the  evidence  shows 
tliat  the  improvement  is  of  little,  if  any,  bene- 
fit to  the  property  Included  with  the  assess- 
ment district,  and  that  it  will  be  of  no  prac- 
tical benefit  to  any  one  except  to  the  street 
railway  company.  The  improvement,  it  is 
true,  may  afford  the  railway  company  more 
convenient  facilities  for  the  extension  and 
construction  of  Its  line;  but  such  fact  does 
not  establish  that  benefit  does  not  accrue  to 
the  property  in  the  district.  The  mere  fact 
that  a  street  Is  so  Improved  that  a  street  rail- 
way seeks  to  extend  Its  line  thereon  may  well 
be  considered  as  an  element  of  special  benefit 
to  the  neighboring  property.  There  was  some 
conflict  In  the  evidence  upon  the  subject  of 
benefits;  but  there  was  ample  evidence  to 
support  the  court's  flnding  that  the  property 
was  beneflted  to  the  extent  of  the  as-sessment. 

It  Is  contended  under , the  ^ii?d  assignment 
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of  error  that  the  district  sbonld  bare  Indnd- 
pd  property  to  tbe  nortli  of  Lake  Union, 
wliich  it  is  clalmpd  Is  benefited  by  tbe  im- 
proremeiit  as  mucb  as  tliat  wbicb  iles  wltbln 
tlie  distrii-t  im  establisbprl.  As  respondent  sug- 
gests, it  Is  often  dlfilc-tilt  to  determine  tbe  di- 
viding lino  Itetween  proiierty  tbnt  is  specially 
iKsnefitod  and  that  which  roreives  mere  gener- 
al benofits  from  tlip  improvement  There  must, 
however.  I>e  suc-b  n  dividing  line.  In  a  sense 
nil  property  in  a  city  proximate  to  the  neigh- 
iiorhood  'if  tbe  improvement,  and  iiaving  indi- 
rect ooniici'tion  by  neighlwrbood  routes  with 
the  Improvement,  may  receive  benefit.  But  it 
can  scarc-ely  beclassed  as  special  benefit  which 
is  a  benefit  pe<niliar  to  particular  projjerty, and 
differing  from  that  which  tbe  general  prop- 
erty of  a  community  receives  from  a  new  im- 
provement as  a  mere  puldic  enterprise.  Some 
one  must  determine  what  property  is  special- 
ly benefited,  and,  as  we  said  in  the  case  of 
In  re  Westlake  Avenue,  40  Wash.  144,  *^2  Pac. 
279,  the  statute  (Laws  1893,  p.  10(5,  c.  84,  t 
22)  places  that  duty  upon  the  commissioners. 
Where  tbe  assessment  is  shown  to  liave  been 
a  reasonably  fair  one,  tlic  commissioners'  de- 
cision as  to  the  extent  of  tbe  proiwrty  special- 
ly benefited  ought  not  to  be  dl8turi)ed. 

The  record  before  ns  satisfies  us  that  a  fair 
determination  of  that  matter  was  made  by 
the  commissioners,  and  the  Judgment  is  there- 
fore afilrmed. 

FULLERTON.  RFDKIN,  CROW,  and  Dl'N- 
BAR,  JJ..  conmr.  MOt'NT  and  BOOT,  JJ , 
did  not  sit 


CITY  OF  SEATTLE  v.   NORTIIERX  PAC. 

RY.  CO.  et  al. 
(Supreme  Court  of  Washinston.    Nov.  14, 1007.) 

1.  LiMiT.vTioN  OP  Actions  —  Accrcai,  or 
Right  of  Action— Inuemnity—JIcnicipai. 
Cobporations—Stbkets— Defects. 

Where  certain  railroads  wore  authorized  to 
use  n.  street  on  tiieir  sfri-eement  to  keep  the  same 
in  repair,  and  to  save  tlie  city  harmless  from  ail 
damages  from  disrepair,  and  a  judgment  was 
recovered  and  affirmed  against  the  city  for  in- 
juries to  a  pedestrian  because  of  a  defect  in  the 
street,  the  city's  right  of  action  over  against  the 
railroad  companies  did  not  accrue  until  the  af- 
firmance of  the  judinnent  from  which  time  limi- 
tations bpstan  to  run. 

[Ed.  Xote. — For  cases  in  point  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  .W",  308.] 

2.  Judgment  —  Res  .Tudicata  —  Persons  and 
Questions  Concluded— Indemnity  by  Per- 
son T'ltimately  Liable. 

Wliere  suit  wns  brought  against  a  city  for 
injuries  from  an  alleged  defi-pt  in  a  street  which 
a  railroad  company  liad  contracted  to  keep  in 
repair  and  save  the  city  harmless  from  damages 
growing  out  of  disrepair,  and  the  railroad  com- 
pany, having  actual  notice  of  the  suit,  was  not 
called  on  to  deff-nd  nor  alTorded  an  opportunity 
to  do  so,  it  was  not  bouud  by  a  judgment  recov- 
ered against  the  city,  bnt  was  entitled  to  sliow 
in  a  subsequent  suit  by  the  city  against  it  to  re- 
cover the  amount  of  tlie  judgment  that  the  plnce 
where  tbe  accident  occurred  was  not  a  public 
street 

[Ed.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment  §  1224.] 


3.  Samb— Plbadino  Judgment. 

A  railroad  company,  having  agreed  to  keep 
a  street  in  repair  and  to  save  the  city  harmless 
from  all  damages  from  disrepair,  ws  sued  in  a 
federal  court  for  damages  for  an  injuiT  alleged 
to  liave  been  caused  by  a  defect  in  tlie  gtre"t. 
.Ttidgment  was  recovered  in  this  action  in  favor 
of  the  railroad  company,  from  which  no  appeal 
was  taken,  but  the  injured  person's  guardian  in- 
stituted a  new  suit  against  the  city  for  the  same 
injury.  Before  trial,  the  railroad  company  noti- 
fied the  city  of  the  prior  judgment  in  its  favor, 
requested  the  city  to  plead  tlie  judgment,  and  of- 
fered to  produce  evidence  to  establish  the  plea. 
This  the  city  refused,  and  suffered  judgment 
which  was  subsequently  affirmed.  Held,  tliat 
the  federal  court  judgment  was  res  judicata 
against  the  railroad  company's  liability,  and 
that  the  company  was  not  bound  by  the  judg- 
ment against  the  city  in  a  suit  to  recover  over 
against  it. 

\KA.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  30,  Judgment  i  1787.J 

Appeal  from  Superior  Court,  King  Coun- 
ty; Boyd  J.  Tallman,  Judge. 

Action  by  the  city  of  Seattle  against  the 
Northern  Pnciflc  Railway  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendants opiieal.    Reversed  and  remanded. 

Carroll  B.  Graves,  for  appellant  Northern 
Pac.  Ily.  Co.  Samuel  H.  Piles,  James  B. 
Ilowe,  and  Charles  II.  Fnrreii,  for  appellant 
Columbia  &  Puget  Sonnd  R.  Co.  Scott  Cal- 
houn and  Elmer  E.  Todd,  for  respondent 

ROOT,  J.  This  Is  an  action  by  the  re- 
spondent against  appellants  for  an  alleged 
breach  of  conditions  contained  In  certain 
franchise  ordinances,  wherein  appellants 
agreed  to  keep  certain  portions  of  Railroad 
avenue  In  the  city  of  Seattle  planked  and 
In  repair,  and  to  save  the  city  harmless  from 
the  payment  of  any  and  all  damages  grow- 
ing out  of,  or  in  any  way  c»mnected  with, 
the  rights,  privileges,  or  franchises  granted 
by  said  ordinances.  The  facts  out  of  which 
the  litigation  arose  are  about  these:  In 
Septemlter,  1000,  one  Edwin  Esklldsen,  a  boy 
four  years  of  age,  while  walking  along  Rail- 
road aveime.  caught  his  foot  in  a  small  hole 
in  the  planking  near  one  of  the  Northern 
Pacific  Railway  Company's  tracks,  and  bis 
leg  was  run  over  and  cut  off  by  a  passing 
train.  Through  his  guardian  he  instituted 
an  action  in  tbe  Circuit  Court  of  the  United 
States  for  tlie  District  of  Washington  against 
the  Northern  Pacific  Railway  Company  to 
recover  damages  for  the  injury  mentioned. 
Tbe  cause  came  on  for  trial  before  the  court 
and  a  jury,  and  a  verdict  was  returned  In 
favor  of  tbe  defendant,  and  on  March  4,  1901, 
a  Judgment  was  entered  ujwn  sucli  verdict 
No  appeal  was  prosecuted  therefrom,  and 
tbe  Judgment  became  final.  Tliereafter,  in 
March,  1901,  said  minor,  through  the  same 
guardian,  l)pgan  an  action  in  the  superior 
court  of  King  county,  Wash.,  against  the 
city  of  Seattle,  to  recover  damages  arising 
from  the  Identical  accident  and  injury  charg- 
ed In  tbe  other  action,  and  alleging  the  said 
injury  to  have  occurred  In  a  public  street 
through  the  negligenc-e  pf  saidicites' 
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diet  was  returned  against  the  city,  and 
thereupon  Judgment  was  entered  in  favor  of 
said  minor  on  September  28,  1901.  From 
this  judgment  an  appeal  was  taken  to  the 
Supreme  Court  of  the  state,  which  on  Octo- 
lier  13,  1002,  afflrnied  said  judgment.  The 
present  action  was  commenced  on  Octol)er 
10,  1905.  The  respondent  the  Xortheni  Pa- 
cific Railway  Company  made  an  answer, 
denying  that  the  accident  to  Eskildsen  occur- 
red In  a  public  street,  but  alleged  that  It 
occuiTed  upon  the  grounds  owned  and  occu- 
pied by  the  railway  company.  It  also  plead- 
ed the  statute  of  limitations,  and  tliat.  If 
liable  at  all  for  the  accident.  It  was  as  a 
joint  tort-feasor  with  the  city,  and  conse- 
quently not  liable  over  to  It.  It  further  sets 
forth  as  an  affirmative  defense  the  suit 
against  It  and  the  Judgment  In  its  favor  in 
the  United  States  Circuit  Court:  that,  when 
It  was  called  upon  by  the  city  to  defend  the 
action  of  Eskildsen  against  the  city.  It  de- 
<'llned  to  do  so,  but  informed  the  city  of  the 
action  by  Eskildsen  against  it  in  the  federal 
court,  and  asked  the  city  to  plead  and  inter- 
pose the  same  as  a  defense,  and  oflfered  to 
furnish  the  evidence  to  establish  such  de- 
fense. To  this  last-mentioned  allirmatlve  de- 
fense the  city  interposed  a  demurrer  which 
was  by  the  trial  court  sustained,  and  this 
action  Is  assigned  as  error. 

The  appellant  the  Columbia  &  Pugot  Sound 
Railroad  Company  answered  the  complaint 
of  respondent,  denying  most  of  the  material 
allegations,  and  denying  that  It  was  called 
upon  at  the  time  of  the  former  trial  to  de- 
fend the  action  of  Eskildsen  against  the 
city,  although  admitting  tluit  it  had  knowl- 
edge of  the  pendency  of  said  a<'tion.  It  al- 
so pleaded  the  statute  of  limitations.  Upon 
the  trial  of  the  case  the  court  refusetl  to  per- 
mit appellants  to  introduce  any  evidence  to 
show  that  the  accident  did  not  occur  In  a 
public  street;  and  this  is  assigned  as  error. 
The  cause  was  tried  before  a  Judge  without 
a  Jury,  findings  and  conclusions  made  and 
filed  In  favor  of  respondent,  and  a  Judgment 
entered  thereujion  for  the  full  amount  of 
the  judgment  of  Eskildsen  against  the  city, 
together  with  costs  and  iutei'eat. 

As  to  the  statute  of  limitations,  respond- 
ent contends  that  the  obligation  arose  from 
a  written  Instrument,  and  that  the  action 
could  be  brought  at  any  time  within  six 
.vears  from  the  time  it  accrued.  Appellants 
claim  that  the  action  is  founded,  not  upon  a 
direct  liability  of  appellants,  but  ui)on  an  In- 
strument creating  only  a  collateral  security 
in  favor  of  the  city;  that  It  was  lu  effect  up- 
on a  contract  e.\press  <(r  Implied  and  not  in 
writing,  nor  arising  out  of  any  written  In- 
strument; and  it  is  contended  that  the  action 
accrued  when  tlie  Judgment  of  Eskildsen 
against  the  city  was  enteretl  on  S<'ptember 
28.  1901,  instead  of  Octolter  13.  1!m2.  when 
the  judgment  was  allirnied  by  the  Supreme 
Court.  It  is  also  suggested  that  the  ordi- 
nance does  not  have  reference  to  personal  in- 


juries occasioned  by  defective  planking,  and 
that  the  only  liability  is  the  common-law  o\>- 
ligation  to  answer  over,  and  that  this  would 
fall  within  the  two-year  limitation  of  the 
statute.  We  do  not  think  this  latter  con- 
tention can  be  upheld.  Doubtless  the  three 
or  the  six  .vear  limitation  applies;  and,  as- 
suuilng  but  not  deciding  that  It  be  the  three- 
year  limitation,  we  think  the  action  was 
brought  In  time,  for  the  reason  that  the 
period  should  be  measured  from  the  date  of 
the  affirmance  of  tlie  Judgment  by  the  Su- 
l)reme  court,  or  perhaps  from  the  date  of 
payment  of  the  Judgment  by  the  city,  ratlier 
than  from  the  time  of  the  original  entry  of 
Judgment  in  the  superior  court 

Both  of  the  appellants  urge  that  they 
should  have  been  permitted  to  show  that  this 
accident  did  not  occur  in  a  public  street,  but 
on  the  proi)erty  of  the  Northern  Pacific  Rail- 
way Company.  It  seems  to  us  that  this 
contention  must  be  sustained.  The  ordi- 
nances in  question  imposed  the  obligation 
upon  the  railway  companies  of  holding  the 
city  harmless  on  account  of  atiythlng  that 
might  happen  in  the  streets  of  the  city  by 
reason  of  their  occupation  and  use  by  such 
milway  companies.  It  would  seem  to  be 
clear  that  the  city  could  not  he  responsible 
for  such  an  Injury  as  this  boy  sustained.  If 
the  happening  thereof  occurred  not  upon  the 
street,  but  upon  the  private  lauds  of  the  rail- 
way company.  It  is  urged,  however,  that 
the  Eskildsen  judgment  against  the  city  is 
conclusive  against  these  appellants  upon  this 
question,  and  that  tliey  cannot  be  heard  to 
say  that  tlie  accident  did  not  occur  In  a  pub- 
lic street.  We  think  this  po.«iition  is  not  ten- 
able. The  Columbia  &  Puget  Sound  Rail- 
road is  not  by  the  trial  court, found  to  have 
received  notice  or  '>pportunlty  to  defend  la 
that  action,  although  It  is  found  that  It  knew 
about  the  pendency  of  the  action.  There 
may  be  certain  classes  of  actions  wherein 
actual  notice  may  bind  a  party  holden  to  an- 
swer over;  but  we  do  not  think  that  rule 
Is  applicable  to  a  case  of  this  kind.  In  or- 
der for  this  railway  company  to  have  been 
bound  by  the  Judgment  in  the  Eskildsen  Case 
against  the  city,  it  should  have  been  asketl 
and  afforded  an  opportunity  to  defend  the 
action.  Such  not  having  been  done,  the 
judgment  was  not  conclusive  against  It.  The 
Northern  Pacific  Railway  Company  plead- 
ed affirmatively  the  judgment  which  it  ob- 
tained against  Eskildsen  In  the  federal  co\irt. 
and  urges  that  the  sustaining  of  the  demur- 
rer to  this  defense  by  the  superior  court  was 
error,  for  the  reason  that  the  grounds  which 
are  now  urged  against  It  as  a  basis  of  lia- 
blllt.v  to  the  city  are  the  identical  grounds 
which  were  alleged  against  it  by  Eskildsen 
In  the  case  In  the  fetleral  court,  an<l  upon 
which  the  trial  there  was  had,  resulting  in 
Its  favor.  We  think  this  position  is  well 
taken.  The  city  is  here  seeking  to  recovor 
against  this  railway  company  be<'nnse  of  the 
negligent  manner  in  which  It  maintained  the 
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planking  along  its  track  where  Eskildsen 
was  Injured,  and  \rhlch  It  alleges  was  the 
cause  of  his  injury.  To  recover  herein  and 
as  the  foundation  for  Its  recovery,  it  was 
incumbent  upon  the  city  to  show  that  EJs- 
kildsen  was  Injured  as  a  result  of  such  neg- 
ligence on  the  part  of  the  railway  company. 
This  identical  question  having  been  by  a 
court  of  competent  jurisdiction  determined 
In  favor  of  the  company  In  a  case  wherein 
Eskildsen  was  a  party,  It  Is  evident  that,  had 
the  city  interposed  that  judgment  in  the 
action  ngainst  it  by  Eskildsen,  It  must  have 
been  a  complete  defense  In  so  far  as  any  neg- 
ligence of  this  railway  company  was  con- 
cerned. Had  it  been  interposed,  Eskildsen 
could  not  have  recovered  any  judgment 
against  the  city  by  reason  of  any  negligence 
of  such  railway  company.  The  company 
having  notified  the  city,  after  the  commence- 
ment of  this  action  and  before  It  came  to 
trial,  of  the  litigation  and  judgment  in  the 
federal  court,  and  offered  to  produce  evidence 
to  establish  said  facts,  and  requested  the  city 
to  plead  such  judgment,  we  think  that  by  re- 
fusing to  so  do,  the  city  cannot  now  be  per- 
mitted to  recover  against  said  appellant.  Th«> 
demurrer  to  this  affirmative  defense  should 
have  been  overruled.  The  evidence  offered 
by  appellants  to  show  that  the  accident  oc- 
curred upon  the  lands  of  one  or  both  of  the 
appellants,  and  not  within  the  limits  of  any 
public  street,  shoiild  have  been  admitted. 

On  account  of  these  errors,  the  judgment 
of  the  honorable  superior  court  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  the  views  herein 
expressed. 

HADLBY,  C.  J.,  and  RUDKIN,  CROW, 
and  MOUNT,  JJ.,  concur. 


JOHNSON   V.    JOSLYN. 
(Supreme  Court  of  Washington.    Nov.  12,  190T.) 

1.  Appeai/— Obdebs  Reviewable— Finality. 

In  proceedinjjs  supplemental  to  execution 
on  a  money  judgment,  an  order  approviuK  the 
receiver's  final  report  of  the  collection  and  dis- 
tribution of  money  and  discliargintc  him  is  ap- 
pealable as  a  final  order  made  after  judgment 
and  aflfpcting  a  subi<tnutial  riRlit. 

2.  Samk— >rATrEBs   Uetekmin'ed   on   Formeb 
Appeal. 

An  appeal  will  not  he  dismisse<l  on  tlie 
frround  the  matters  sought  to  Ije  reviewed  were 
doterminod  on  a  former  appeal,  where  on  disrais- 
sn'  appellant  would  ho  remediless  and  unable  to 
enforce  the  orders  formerly  made  by  the  appel- 
late court  in  his  Iwhalf. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  -iXiS.] 

3.  Same— JuBisDiCTioN— Amoust  Involved. 

An  appeal  from  an  order  in  proceedings 
Rupplemental  to  execution  on  a  money  judgment, 
approving  the  receiver's  report  and  discliarging 
him  and  involving  the  disposition  of  $].3r«.  is  not 
within  the  constitutional  provision  preventing 
appeals  in  certain  cases  where  at  least  $200  is 
not  involved. 


4.  Samk. 

The  Supreme  Court  will  assume  jurisdic- 
tion of  an  appeal  involving  less  than  $20<>.  where 
the  appeal  is  really  an  attempt  to  compel  obedi- 
ence to  a  mandate  on  a  former  appeal,  thougii 
poHsibly  a  writ  of  mandate  may  be  a  more  direct 
roine<ly. 

5.  Execution  —  Supplemental  rHocEEniNtjs 
— Reoeiveb- Payment  Tending  Taking  of 
Appeal. 

In  proceedings  supplemental  to  execution 
on  a  money  judgment,  the  receiver  paid  money 
to  plaintiff  at  his  peril  during  the  time  an  ap- 
peal from  the  court's  order  for  such  payment, 
was  available  to  defendant;  defendant  iuiviug 
given  notice  of  appeal,  and.  if  it  finally  appears 
that  the  money  was  wrongfnlly  paid,  the  receiver 
must  look  to  the  persons  to  whom  he  paid  it  for 
reimbursement. 

Api>eal  from  Superior  Court,  King  County ; 
Arthur  E.  Grifin,  Judge. 

Proceedings  supplemental  to  execution  on  a 
money  judgment  for  O.  S.  Johnson  against 
Howard  Joslyn.  From  an  order  approving 
the  receiver's  final  report,  and  discharging 
him,  defendant  appeals,  and  plaintiff  moves 
to  dismiss  the  appeal.  Motion  to  dismiss 
overruled,  and  order  reversed  and  cause  re- 
manded, with  instructions. 

See   88  Pac.   324. 

J.  W.  Langley  and  Robert  D.  Hamlin,  for 
appellant.  J.  E.  McGrew  and  E.  P.  Dole,  for 
respondent. 

DUNB.\R,  J.  This  appeal  Involves  the  dis- 
position of  the  sum  of  Jl.Vi,  collected  by  tlie 
receiver  and  alleged  to  have  been  paid  to  the 
respondent  May  14.  1006,  on  account  of  a 
judgment  which  the  respondent,  Johnson,  bad 
theretofore  obtained  against  the  api)ellaiit. 
Joslyn.  The  receiver  had  for  some  time  been 
collecting  the  salary  due  from  the  city  of 
Seattle  to  apiiellant,  Johnson,  and  under  the 
directions  of  the  court  had  paid  a  certain 
amount  to  Joslyn,  and  had  applied  the  balance 
on  respondent's  judgment.  This  is  the  second 
appeal  in  this  case.  The  opiuion  of  this 
court  on  the  first  appeal  is  reported  In  88 
Pac.  324,  where  a  full  and  complete  state- 
ment of  the  case  may  be  found.  The  appeal 
In  that  case  was  from  the  order  of  the  court 
refusing  to  discharge  the  receiver  and  order 
the  payment  of  $135  to  the  respondent,  John- 
son. After  the  remittitur  from  this  court 
had  been  filed  in  the  court  below,  the  receiver 
made  his  report,  in  which  he  reported  tlio 
collection  of  certain  moneys  and  the  payment 
of  a  portion  thereof  to  the  respondent,  John- 
son ;  that  at  tiie  time  the  report  was  made 
he  had  no  money  In  his  possession  belonging 
to  the  defendant,  Joslyn ;  and  that  said  mon- 
ey was  collected  and  distributed  under  the 
direction  of  the  court.  This  report  was  ex- 
cepted to  on  the  part  of  the  appellant,  and. 
upon  the  report  being  accepted,  this  appeal 
was  taken. 

The  court  found  that  the  receiver  had  no 
money  of  the  appellant  on  hand,  and  ordered 
that  he  be  discharged.  The  contention  and 
showing  of  the  api)ellant  below  was  that. 
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since  the  judgment  had  been  rendered  against 
him  and  since  the  appointment  of  the  re- 
■celver,  he  had  received  his  discharge  In  banlc- 
ruptcy,  and  that  the  Judgment  theretofore 
was  of  no  avail.  The  respondent  moves  to 
dismiss  this  appeal,  for  the  reason  (1)  that 
the  order  made  by  the  superior  court  from 
■which  the  appeal  Is  prosecuted  Is  not  a  final 
order  made  after  Judgment,  and  which  af- 
fects a  substantial  right ;  (2)  that  the  matters 
sought  to  be  reviewed  on  this  appeal  were 
determined  on  the  former  appeal;  and  (3) 
that  the  amount  Involved  in  the  order  from 
which  tiie  api)eal  is  prosecuted  is  less  than 
$200,  the  constitutional  limit  put  upon  ap- 
peals. We  think  it  so  plainly  appears  that 
the  order  from  which  the  appeal  is  taken  is  a 
final  order  made  after  Judgment  and  affect- 
ing a  substantial  right  that  a  discussion  Is 
not  called  for.  As  to  the  second  ground  of 
appeal,  it  is  patent  on  its  face  that,  if  this 
motion  should  prevail,  this  appellant  would 
be  remediless,  for  he  could  not  enforce  the 
orders  of  this  court  in  his  iH'half.  Consider- 
ing the  third  ground  of  the  motion,  we  are 
Inclined  to  the  opinion  that  this  case  does 
not  fall  within  the  constitutional  limitation. 
But.  even  if  it  did,  so  far  as  the  amount  of 
money  Is  concerned,  it  Is  In  reality  an  at- 
tempt on  the  part  of  the  apiwllant  to  compel 
the  lower  <-ourt  and  its  offlcer  to  obey  the 
mandate  of  this  court,  and  in  such  a  case 
this  court  must  necessarily  assmue  Jurisdic- 
tion to  compel  the  enforcement  of  Its  orders 
and  decrees;  and,  while  It  Is  possible  that 
the  writ  of  mandate  may  have  been  a  more 
direct  remedy,  yet,  the  result  belug  the  same, 
the  court,  under  the  lll)eral  prori'-ions  or  our 
Code,  will  not  too  closely  scrutinize  the  mere 
form  of  tlie  action  in  which  the  remedy  Is 
sought. 

So  far  as  the  merits  of  the  proposition  are 
concerned,  it  seems  plain  that  the  mandate 
of  this  court  was  not  eiiforced  by  the  trial 
court.  After  a  review  of  the  case  this  court, 
In  the  case  almve  referred  to.  said:  "The  ap- 
I>ellant  pleaded  the  discharge  in  this  action, 
and  upon  such  i)lea  was  based  Ills  applica- 
tion for  relief  from  the  judgment  and  a  dis- 
charge of  the  rec'elver.  We  think  he  has 
been  discliarged  from  lialtillty  on  respondent's 
judgment,  that  his  application  should  have 
been  granted,  and  that  the  trial  court  erred 
In  refusliiit  the  same.  The  judgment  of  the 
superior  court  is  reversed,  and  the  caase  is 
remanded,  with  instructions  to  enter  an  order 
discliarging  the  receiver,  and  alMo  directing 
payment  to  the  api)eliHnt  of  all  money  now 
In  tlie  receiver's  iMssession  wlileli  he  has 
collected  from  the  city  of  Seattle  since  Jan- 
uary 5,  I'.MXJ."  It  is  evident  that  the  court 
placed  too  narrow  a  construction  upon  the 
language  used  by  this  court  in  the  sentence: 
"All  money  now  in  the  receiver's  jwssesslon." 
It  is  not  difficult.  It  seems  to  us,  to  determine 
from  tlie  language  itself  that  tlie  court  meant 
to  direct  the  payment  of  all  moneys  which 
had  been  collected  l>y  the  receiver  since  Jan- 


uary 6,  1906,  and  that  the  words  "now  In  the 
receiver's  possession"  were  a  mere  inaptitude 
of  expression ;  that  the  court  was  attempting 
to  give  substantial  relief  to  the  appellant  con- 
cerning the  matter  which  was  the  subject  of 
the  appeal,  and  the  matter  which  was  the 
subject  of  the  appeal  was  the  disposition  of 
the  money  In  the  bands  of  the  receiver  at  the 
time  the  order  which  was  appealed  from  was 
made.  Otherwise  the  appellant,  though  pre- 
vailing In  this  court,  could  receive  no  benefit 
of  his  appeal. 

It  Is  contended  that.  Inasmuch  as  the  re- 
ceiver acted  under  the  order  of  the  court,  bis 
actions  must  be  approved  by  this  court. 
However,  the  money  which  the  receiver  paid 
out,  as  shown  by  his  report,  was  paid  out 
after  the  trial  and  after  notice  of  appeal  had 
been  given,  but  before  the  appeal  had  Yteen 
perfected.  Under  such  circumstances,  the 
money  having  been  paid  during  the  time  the 
appeal  was  available  to  the  appellant,  the 
receiver  paid  It  at  his  peril;  and.  If  it  Is 
finally  concluded  that  It  was  illegally  or 
wrongfully  paid,  he  must  look  to  the  persons 
to  whom  he  paid  It  for  reimbursement  In 
re  Sullivan's  Estate,  36  Wash.  217,  78  Pac. 
Mo. 

The  judgment  will  be  reversed  and  the 
cause  remanded,  with  instructions  to  the  low- 
er court  to  disapprove  the  report  of  the  re- 
ceiver, and  to  order  such  receiver  to  pay  to 
the  api)elinnt  the  sum  of  flS.*),  the  amount  In 
controversy. 

FULLERTOX.  MOUNT,  and  RUDKIX,  JJ., 
concur.  HADLEY,  C.  J.,  and  CROW,  J.,  to<* 
no  part. 


BLOMSXESS  V.  PUGET  SOUXD  ELECTRIC 
RY. 

(Supreme  Court  of  Washington.    N^v.  21,  1907.) 

1.  Master  and  Servant— Tobt  op  Sebvaniv- 
LiABiLiTV  OF  Master. 

The  liability  of  the  master  for  intentional 
acts  of  servants  only  arisps  where  the  acts  com- 
piflinrd  of  are  within  the  apparent  scope  of  the 
mnstor's  busiupiis. 

FEd.  Xotp.— For  cases  in  point,  spp  Cent.  Dig. 
vol.  ;J4.  Master  and  Servant,  {§  1217-1232.] 

2.  CakKIERS— CONTBACT— lilAniLITY— TOBT     OF 

Servant. 

The  contract  of  a  carrier  is  to  safely  carry 
its  passi'ncerK  and  to  compensate  thorn  for  all 
tortious  injuries  inflicted  by  tlie  servant  within 
the  scope  o£  tlie  employment. 

I  Ed.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9.  Carriers,  8f  1119-1121.J 

3.  Same  — Wno  are  Passbnoers  — Termina- 
tion OF  Relation— Tort  of  Servant. 

Where  plaintiff  paid  his  fare  from  T.  to  S.. 
which  also  entitled  him  to  a  tran.'^fer  to  B.. 
which  the  conductor  promised  him  at  a  certain 
point,  but  at  the  point  named  plaintiff  did  not 
see  the  conductor,  and  at  S.,  where  it  was  neces- 
sary for  him  to  change  cars,  be  asked  for  the 
transfer,  and  the  conductor  requested  him  to  get 
out  of  the  way  of  the  other  passengers,  and  h? 
got  off  the  car,  wherenpon  a  dispute  arose  over 
tiie  transfer,  and  plaintiff  was  assaulted  by  the 
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condactor,  held,  tbat  the  relation  of  passenger 
and  carrier  had  not  terminated. 

FEd.  Note.— For  cases  In  T)oint,  see  Cent.  Dif. 
vol.  9,  Carriera,  H  991-093.] 

Appeal  from  Superior  Court,  King  County; 
Uitcliell  Gilliam,  Judge. 

Action  by  Matt  Blomsness  against  the 
Puget  Sound  Electric  Railway.  From  a  judg- 
ment of  uocault,  plaintia  appeals.    Beveraed. 

Jackson  Sllbaugh,  for  appellant  James  B. 
Howe  and  Hugh  A.  Tait,  for  respondent 

DUNBAR,  J.  This  Is  an  action  tot  per- 
sonal injuries  alleged  to  have  been  sustained 
by  the  appellant  by  being  struck  In  the  face 
and  on  the  bead  with  a  lantern  In  the  hand 
of  a  conductor  who  had  charge  of  a  train  of 
cars  on  one  of  which  the  appellant  was  at  the 
time  a  passenger.  The  complaint  alleges  that 
on  July  4,  1906,  the  appellant  with  his  wife 
and  two  children,  went  on  board  one  of  de- 
fendant's passenger  trains  at  Tacoma,  Wash., 
to  be  transported  to  Seattle;  that  he  there 
paid  the  conductor  the  usual  and  customary 
fare  for  such  transportation;  tbat,  under 
the  rules  and  regulations  of  the  company, 
he  was  entitled  to  a  transfer  from  Seattle  to 
Ballard;  that  when  they  arrived  at  Seattle 
the  conductor  struck  the  plaintiff  In  the 
face  with  a  lantern  which  he  was  using  In 
fata  business  and  work  as  condactor,  and  In- 
flicted the  injury  for  which  damages  are 
sought;  that  the  only  reason  why  the  conduc- 
tor struck  the  plaintiff  was  because  the 
plaintiff  asked  tbe  conductor  for  a  transfer 
over  tbe  Ballard  line,  Tbe  defendant  de- 
nied the  material  allegations  of  the  com- 
plaint and  alleged  an  afiDrmatlve  defense, 
which  was  denied  by  tbe  plaintiff.  After 
plaintiff  had  Introduced  his  testimony  and 
rested  his  case,  defendant  made  a  motion  of 
nonsuit  claiming  that  the  relation  of  com- 
mon carrier  and  passenger  had  ceased  to 
exist  at  the  time  the  assault  was  committed. 
The  court  granted  the  motion,  and  judgment 
of  nonsuit  was  entered. 

Tbe  testimony  of  the  appellant  was  to  the 
effect  tbat  at  the  time  he  paid  the  fare  to 
the  conductor  he  asked  him  for  a  transfer 
on  tbe  Ballard  car  line,  which  he  was  en- 
titled to  under  the  rules  of  the  company, 
and  the  conductor  replied,  saying,  "I  will  give 
you  that  between  Georgetown  and  Seattle"; 
that  the  appellant  did  not  see  tbe  conductor 
aa  be  was  Issuing  transfers,  and  as  tbe  train 
ronnded  the  comer  of  Yesler  Way  in  Seattle, 
and  while  tbe  conductor  was  standing  on  the 
back  platform  of  the  car  upon  which  the  ap- 
pellant was  situated,  the  appellant  again 
asked  for  a  transfer  on  tbe  Ballard  line, 
whereupon  the  following  colloquy  ensued: 
"He  [the  conductor]  says:  "Why  didn't  you 
ask  for  a  transfer  when  I  was  In  the  car  to 
give  a  transfer?'  'Well,'  I  says,  'I  didn't  see 
you.'  Then  he  told  me  to  stand  out  to  one 
side,  because  tbe  train  came  to  a  stop  at 
tbat  time,  and  be  was  going  down  on  the 


ground.  Q.  And  then  when  It  came  to  a  stop 
what  happened?  A.  He  says  to  get  out  of 
the  road  for  the  passengers,  and  I  stepped 
off,  and  I  told  him  then — I  says  that  I  was 
told —  Q.  When  you  stepped  off  where  did 
you  go  with  reference  to  the  train?  A.  I 
stood  right  by  tbe  side  of  him,  right  close. 
Q.  Where  was  he?  A.  He  stood  on  the  step 
there,  or  on  the  side  of  the  step — the  handle 
of  the  car  going  In  the —  Q.  How  close  to 
the  car?  A.  He  stood  right  up  close  to  it 
so  he  put  his  coat  right  up  against  the  side, 
helping  the  passengers.  Q.  Off  the  car?  A. 
Tes,  sir.  Q.  And  then  you  said  to  him  what? 
A.  I  said  to  him  that  I  was  told  that  I  was 
going  to  get  a  transfer  between  Georgetown 
and  Seattle,  and  I  says:  'I  didn't  see  any  of 
you  in  there.*  He  says:  'Don't  bother  me.  I 
ain't  got  any  time  now.'  And  so  I  knew  he 
was  speaking  In  a  very  angry  tone.  Q.  What 
was  he  doing  at  that  time  when  yon  were 
talking  to  him?  A.  He  was  helping  the  pas- 
sengers coming  off  of  the  car.  Q.  Well,  then 
what  happened  between  you  and  him  after 
that?  A.  When  they  were  all  out  I  said  to 
him,  'Am  I  entitled  to  a  transfer  on  the  Bal- 
lard line,  or  am  I  not?"  And  he  says,  'Damn 
It  I  told  you  before.'  Q.  He  says  what? 
A.  He  swore.  Q.  What  did  he  say?  A.  He 
says,  'Damn  tt,  I  told  you  before,"  be  says, 
'that  I  was  In  tbe  car  there,'  be  says;  'and 
why  didn't  you  open  your  face  then  7  And 
I  turned  around  and  I  says  to  bim,  'I  didn't 
see  you  In  tbe  car,  and  I  don't  believe  you 
were  In  there.'  And  so  I  turned  around  and 
was  going  to  the  car,  and  be  says,  'What  Is 
that?'  and  he  came  for  me,  and  kind  Of 
raised  up  bis  left  band  and  struck  me  on  the 
shoulder  a  little  bit  and  just  only  turned  me 
around,  and  he  says,  'What  Is  that?*  and 
I  says,  'I  didn't  see  yon  in  the  car,  and  I 
don't  believe  you  were  In  there.'  He  says, 
'Don't  say  that  to  me,'  he  says,  and  then  he 
bauled  off  with  bis  lantern  and  struck  me 
right  over  the  head.  Q.  Wltb  wfiat?  A. 
With  a  lantern,  so  the  glass  and  everything 
was  all  over  my  face,  and  I  fell  down."  This 
Is  tbe  substance  of  the  plaintiff's  testimony. 
Tbe  pertinent  question  in  this  case  is 
whether  the  appellant  was  a  passenger  at  the 
time  of  the  alleged  assault.  Upon  the  deter- 
mination of  this  question  depends  tbe  other 
question,  whether  the  conductor  was  acting 
within  the  scope  of  his  employment  at  the 
time  the  assault  was  made.  If  be  was,  the 
company  was  responsible  for  bis  tortious 
acts.  If  be  was  not.  It  cannot  be  held  re- 
sponsible, for  it  is  well  settled  tbat  tbe  lia- 
bility of  the  master  for  Intentional  acts 
which  constitute  legal  wrongs  can  only  arise 
when  the  acts  complained  of  are  within  tbe 
apparent  scope  of  the  master's  business.  It 
Is  equally  well  settled  that  within  such 
scope,  the  master  is  liable,  for  tbe  contract 
on  the  part  of  the  company  Is  to  safely 
carry  Its  passengers  and  to  compensate  them 
for  all  unlawful  and  tortious  injuries  Inflict- 
ed by  Its  servants.  It  U  cont 
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respondent,  and  that  was  evidently  the  view- 
taken  by  the  trial  judge,  that  in  this  instance 
the  appellant  had  <'eased  to  be  a  passenger 
at  the  time  the  assault  was  made  upon  him, 
and  many  cases  are  cited  to  sustain  such 
contention.  But  an  investigation  of  these 
cases  convinces  us  that  the  decisions  ren- 
dered were  based  upon  an  entirely  different 
state  of  facts  from  the  facts  proven  in  this 
case.  Booth  on  Street  Railway  Law,  p.  445, 
is  quoted  as  follows:  "But  the  general  rule, 
applicable  alike  to  general  tralHc  roads  and 
street  railways,  that  all  parts  of  their  sta- 
tions, platforms,  and  the  approaches  thereto 
must  t>e  ke])t  in  a  safe  condition,  cannot  be 
extended  so  as  to  Include  the  public  street 
in  which  pas.sengers  are  received  and  dis- 
charged, and  over  which  the  street  railway 
<'onipany  has  no  control.  The  street  is  in 
no  sense  a  passenger  station  for  the  safety 
of  which  the  comiMny  is  responsible.  When 
a  passenger  steps  from  a  car  upon  the  high- 
way and  terminates  his  relations  and  rights 
as  a  passenger,  the  company  is  not  respon- 
.sible  to  him  as  a  caiTier  for  the  condition  of 
tlie  street,  or  for  his  safe  passage  from  the 
car  to  the  sidewalk."  This  may  be  conceded 
to  be  the  law,  and  it  may  be  conceded  that 
the  distinction  made  between  street  railways 
and  tlie  ordinary  steam  railroad  Is  a  just 
one.  The  learned  author  further  on  bases 
the  distinction  upon  tlie  ground  that  the  con- 
tractual relation  is  ended  when  the  passen- 
ger alights  from  a  street  car,  and  that,  if  he 
again  boards  the  car,  he  is  responsible  for  an- 
other fare  xuider  another  contract.  But  this 
reasoning  is  not  applicable  to  the  facts  proven 
In  this  case,  for  It  must  be  conceded  that, 
under  the  contract  made  by  the  respondent, 
the  appellant  had  not  arrived  at  his  destina- 
tion when  he  alighted  from  the  car  In  the 
city  of  Seattle,  for  he  had  paid  for  trans- 
portation to  tlie  city  of  Ballard.  It  was 
necessary  for  him  to  alight  for  the  pui-po.sc  of 
changing  cars,  and,  to  receive  the  benefit  of 
his  contract,  it  was  necessarj'  for  him  to 
travel  outside  of  the  car  between  the  cur 
from  which  he  alighted  and  the  Ballard  car. 
The  trip  was  a  continuous  one,  and  the  fact 
that  he  had  to  change  cars  could  not  In  jus- 
tice or  fairness  affect  his  rights  as  a  pas- 
senger. The  learned  author  just  quoted, 
after  stating  tlie  rule,  says:  "Therefore  the 
master  is  not  liable  for  an  act  committed  by 
his  servant  after  he  has  stopped  aside  from 
his  employment  to  commit  a  tort.  Thus  the 
act  of  a  street  car  driver  in  making  an  as- 
sault on  a  passenger  who  had  just  left  the 
car  and  gone  to  the  sidewalk  for  the  purjwse 
of  making  a  complaint  at  the  company's  office 
again.st  the  driver  Is  not  a  tort  for  wlilch  the 
employer  can  be  held  responsible,  although 
the  assault  was  prompted  by  a  quarrel  be- 
tween the  driver  and  the  passenger  before 
the  latter  left  the  car."  At  first  blush,  this 
quotation  might  seem  to  sustain  in  a  meas- 
ure the  respondent's  contention.  But  the 
author  cites  to  sustain  the  text  Central  Rail- 


road Company  v.  Peacock,  69  Md.  257,  14 
Atl.  709,  9  Am.  St  Rep.  425.  An  examina- 
tion of  that  case  sliows  a  state  of  facts  en- 
tirely different  from  those  In  the  one  at 
bar.  There  the  plaintiff,  after  having  l)een 
insulted  by  the  conductor,  got  off  at  a  stop- 
ping place,  saying  that  he  was  going  to  the 
company's  office  to  rei)ort  the  conductor.  The 
car  went  on  some  distance  after  the  plaintiff 
alighted,  when  it  was  stopped  by  the  con- 
ductor, who  left  It,  went  across  the  street, 
and  intercepted  the  plaintiff  on  the  public 
sidewalk  upon  which  he  had  been  walking 
for  a  block  or  more,  and  the  assault  was 
there  committed.  The  court,  in  the  course  of 
its  comment,  says:  "After  he  had  alighted 
and  walked  a  square,  could  he  resume  his 
place  in  the  car  without  paying  another  fare. 
without  the  assent  of  the  conductor?  Would' 
the  conductor  be  justified  In  omitting  to 
charge  another  fare?  We  think  not.  Had 
he  remained  in  the  car  until  the  stables  were 
reached  and  the  horses  were  l)eing  changed, 
the  carrier  would  have  understood  his  journey 
was  not  completed,  and  whilst  tlje  horses 
were  iieing  changed  he  would  still  have  been 
regarded  as  a  passenger,  and  would  have  been 
entitled  to  protection  as  against  the  em- 
ployes, If  he  then  had  gone  Into  the  office  to 
execute  his  declared  purpose  to  report" — cit- 
ing several  cases  to  sustain  that  doctrine, 
which  the  court  said  was  properly  laid  down. 
"Those  cases."  said  the  court,  "only  estab- 
lish that,  while  the  car  or  boat  may  actually 
stop,  the  passenger  need  not  confine  himself 
to  the  boat,  car,  or  vehicle  in  order  to  pre- 
serve his  relation  and  rights  as  a  passenger, 
but  that  Is  not  the  case  here."  It  will  be 
seen  that  the  case  cited  which  would  have 
sustained  the  right  of  plaintiff  to  recover 
cannot  be  distinguished  in  principle  from 
the  case  at  bar.  In  one  instance  the  horses 
were  to  be  changed;  in  the  other,  cars 
were  to  be  changed.  In  the  one  the  plain- 
tiff had  the  privilege  of  leaving  the  car  and 
still  maintaining  his  rights  as  a  passenger. 
In  this  instance  he  was  compelled  by  the 
necessities  of  the  case  to  alight  from  the  car, 
therefore  making  a  much  stronger  case  in 
favor  of  plaintiff  than  the  cases  approved  by 
the  court  in  the  case  cited  by  respondent. 
The  next  case  cited,  viz.,  Hanson  v.  Railway 
Company,  75  IlL  App.  474,  was  where  the 
plaintiff,  while  traveling  on  the  car,  had  an 
altercation  with  the  motonnan  about  a  per- 
sonal matter  entirely  disconnected  from  the 
car  senice,  and  was  assaulted  by  the  motor- 
man.  After  the  assault,  plaintiff  remained 
in  his  seat  until  he  arrived  at  his  destina- 
tion, when  he  got  off  with  safety  on  the 
public  street,  and  while  he  was  approaching 
the  sidewalk  the  motorman  got  off  on  the 
opposite  side  of  the  car,  followed  him  up, 
and  again  assaulted  him.  The  action  brought 
consisted  of  two  counts,  one  for  the  assault 
made  while  on  the  car,  and  the  other  for 
the  assault  made  on  the  street,  and  the  aiv 
pellate  court  allowed  him  to  recoverxOBi^e 
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llrst  cotint  only,  saying:  "We  hold  tmder  the 
evidence  In  this  case  there  should  be  no  re- 
■covery  nnder  the  second  count  In  the  declara- 
tion. When  the  plaintiff  in  error  arrived  at 
his  destination  and  safely  alighted  from  the 
-car  on  the  public  street,  that  then  the  con- 
tract of  carrier  and  passenger  was  at  an 
■end."  There  Is  certainly  no  parallel  between 
the  two  cases.  In  this  case  the  plaintifF  had 
not  arrived  at  bis  destination.  On  the  con- 
trary, it  was  his  request  to  be  talcen  Id  his 
destination  under  the  terms  of  his  con- 
tract which  was  the  subject  of  the  contro- 
versy. The  next  case,  vie..  Palmer  v.  Wln- 
ston-Snlem  Ry.  ft  Blec.  Oo.,  ISl  N.  C.  2S0, 
42  S.  E<.  G04,  Is  also  a  case  where  the  plaintiff 
had  arrived  at  his  destination  and  had  got 
off  the  car  and  deposited  his  bundles  on 
the  sidewalk,  then  returned  to  the  car  and 
resumed  the  altercation  with  the  motorman, 
and  again  got  off  the  car,  when  the  motor- 
man  followed  him  up  and  assaulted  him.  No 
comment  seems  to  be  necessary  on  this  case. 
An  excerpt  from  the  opinion  of  the  court, 
however,  shows  what  the  decision  would  have 
been  If  the  facts  presented  bad  been  similar 
to  the  facts  in  this  case:  "If  the  plaintiff 
bad  been  a  passenger,  or  his  passage  had  not 
been  fully  terminated,  or  if,  when  he  left 
the  car  at  his  destination,  the  employe  had 
assaulted  him,  the  defendant  concedes  that 
there  would  be  no  question  as  to  the  liability 
of  the  company" — citing  Daniel  v.  Kailroad 
Company,  117  N.  C.  692,  23  S.  E.  827,  4  L. 

B.  A.  (N.  8.)  485;    Williams  v.  GUI,  122  N. 

C.  967,  29  &  B.  879;  Strother  v.  Railroad 
Company,  123  N.  O.  197,  31  S.  B.  386.  But 
said  the  court:  "Here  the  passage  had 
terminated,  for  the  passenger  bad  deposited 
his  bundle  and  then  returned  to  the  car." 
And  without  specially  reviewing  the  other 
cases  cited,  we  find  them  all  to  be  of  the 
same  character  as  those  above  noticed.  A 
case  more  directly  In  point  Is  Wise  v.  Cov- 
ington &  Cincinnati  Street  Ry.  Co.,  16  8. 
W.  351,  13  Ky.  Law  Rep.  110,  where  it  was 
held  that  a  street  railway  company  Is  liable 
for  assault  by  the  driver  upon  a  passenger 
after  the  latter  has  left  the  car  on  account 
of  the  insults  of  the  driver,  where  the  as- 
sault was  a  direct  continuance  of  the  abuse 
begun  on  the  car.  In  this  case,  as  above 
Indicated,  appellant  had  not  arrived  at  bis 
destination,  and  the  assault  was  a  direct  con- 
tinuance of  the  controversy  begun  on  the  car. 

Respondent  seems  to  place  some  stress 
upon  the  fact  that  there  had  been  no  angry 
words  passed  between  the  appellant  and  the 
conductor  on  the  car.  The  fact  that  the  ap- 
I)ellant  in  demanding  bis  rights  had  de- 
meaned himself  in  a  gentlemanly  manner, 
and  had  not  precipitated  a  row  in  the  car, 
should  not  militate  against  his  right  to  re- 
cover. He  did  only  what  he  was  compelled 
to  do  to  urge  bis  rights.  When  he  made  a 
request  for  the  transfer,  the  conductor  told 
bini  to  get  off  the  car  and  out  of  the  way, 
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M  he  was  busy  helping  tfae  passengers  eff. 
ms  be  dfd.  He  did  not  leave  the  cmr.  Did 
not  show  any  Inclination  or  make  any  In- 
timation that  he  was  Intending  to  leave  it, 
but  remained  and  persistently  demanded  his 
rights.  We  think,  nnder  all  authority  and 
in  accordance  with  principles  of  right,  that 
the  appellant  shonld  be  deemed  a  passenger 
at  the  time  of  the  assault,  and  should  be 
allowed  to  recover. 

The  Judgment  will  be  reversed,  with  ln>- 
Btmctlons  to  overrale  the  motion  for  nonsuit. 

HADLEY,  C.  J.,  and  KUDKIN,  MOUNT, 
FUULERTON,  and  ROOT,  JJ,  concur. 

■""""  («  W«»h.  661) 

STATE  V.  FBNN. 
(Supreme  Court  of  Washington.    Nov.  16, 190T.) 

1.  Mabriagk— VAMDrrr— PtACE  or  Contbact. 

The  rule  that  a  marriage  valid  where  contract- 
ed is  valid  everywhere  does  not  apply  to  incestoou' 
and  polygamous  marriages  prolubited  by  natural 
law,  nor  to  marriages  prohibited  l>y  positive  law. 
[Ed.  Note.— For  cases  in  point,  see  Coit.  Dig. 
vol.  S4,  Marriage,  |  S.] 

2.  Divorce— Right  of  Pasties  to  Remabrt— 
Statutes  —  Comstbuchon  —  Extbatebbi« 
tobial  fobcb. 

Laws  1893,  p.  225,  c.  94,  t  1,  provides  that 
whenever  a  divorce  is  granted  by  Washington 
courts  neither  party  shall  be  capable  of  marry- 
ing a  third  peison  antll  the  expiration  of  certain 
perioda,  and  that  all  marriages  contracted  in 
violation  of  the  section,  whether  "within  or  with* 
out  the  state,"  shall  be  void.  Held,  that  such 
section,  though  InTalidating  a  remarriage  in 
Washington  within  the  prohibitory  i>e_riod  of 
persons  divorced  in  that  state  and  marriages  in 
other  states  and  countries  of  persons  divorced 
and  domiciled  In  Washinsfton  made  to  evade  her 
laws,  the  parties  intending  to  retnm  to  Wash- 
ington, did  not  invalidate  a  foreign  marriage 
within  the  prohibited  jperiod  of  a  womon  di- 
vorced in  Washington,  if  she  was  domiciled  in 
good  fnith  in  the  country  where  the  marriage  oc- 
curred at  the  time  it  was  performed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  17,  Divorce,  |  819.] 

Appeal  from  Superior  Court,  Fierce  Coun- 
ty; W.  H.  Sneil,  Judge. 

Elizabeth  Fenn  was  informed  against  for 
bigamy,  and  from  a  Judgment  of  dismissal, 
after  the  sustaining  of  a  demurrer  to  the 
information,  the  state  appeala    Reversed. 

H.  G.  Rowland,  Robert  M.  Davis,  and  H. 
O.  Fitch,  for  the  State.  Edward  E.  Cnsb- 
man  and  Daniel  Landon,  for  respondent 

RUDKIN,  J.  An  information  was  filed 
against  the  defendant  in  the  court  below  ac- 
cusing her  of  the  crime  of  bigamy.  A  de- 
murrer to  the  Information  was  sustained, 
and,  the  state  refusing  to  plead  further. 
Judgment  of  dismissal  was  entered,  from 
which  the  present  appeal  is  prosecuted. 

The  Information  is  In  the  usual  form  in 
snch  cases,  and  charges  a  crime,  unless  It 
contains  matter  which,  if  true,  would  con- 
stitute a  defense  to  the  action.  The  matter 
set  forth  in  the  Information  and  relied  on 
as  a  defense  Is  this:  The  respondent  was 
lawfully  divorced  from  one  Edward  Hodges 
her  then  husband,  by  the  superior  court  of 
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Kbig  connty  In  this  6t&t6  In  the  month  of 
February,  1901.  Within  10  days  after  ob- 
taining such  divorce  she  married  one  Joseph 
Olark  in  Victoria,  B.  C,  and  continued  to 
cohabit  with  blm  until  the  month  of  January, 
1907,  such  marriage  being  valid  according 
to  the  laws  of  British  Columbia,  where  con- 
tracted. The  alleged  bigamous  marriage 
was  contracted  In  Pierce  county  in  this 
state  on  the  16th  day  of  January,  1907,  with 
one  Arthur  Penn.  If  the  Victoria  marriage 
was  valid  in  this  state,  the  information 
charges  a  crime;  but,  if  Invalid,  the  respond- 
ent bad  no  husband  living  at  the  time  of  the 
Fenn  marriage,  and  the  Judgment  should  be 
affirmed.  The  question  thus  presented  calls 
for  a  construction  of  section  1  of  the  act  of 
March  9,  1893,  Laws  1893,  p.  223,  c.  94,  which 
reads  as  follows;  "Section  1.  Whenever  a 
judgment  or  decree  of  divorce  from  the  bonds 
of  matrimony  Is  granted  by  the  courts  in 
this  state,  neither  party  thereto  shall  be 
capable  of  contracting  marriage  with  a  third 
person  until  the  period  in  which  an  appeal 
may  be  taken  has  expired;  and  in  case  an 
appeal  is  taken  then  neither  party  sliall  in- 
termarry with  a  third  person  until  the  cause 
has  been  fully  determined;  and  it  shall  be 
unlawful  for  any  divorced  person  to  Inter- 
marry with  any  third  person  within  six 
months  from  the  date  of  the  entry  of  the 
judgment  or  decree  granting  the  divorce,  or 
in  case  an  appeal  Is  taken  it  shall  be  unlaw- 
ful to  contract  such  marriage  until  Judgment 
be  rendered  on  said  appeal  in  the  Supreme 
Court.  All  marriages  contracted  In  violation 
of  the  provisions  of  this  section,  whether 
contracted  within  or  without  this  state,  shall 
be  void."  In  support  of  its  appeal,  the  state 
relies  upon  the  two  general  proposlttona: 
That  a  marriage  valid  where  contracted  Is 
valid  everywhere,  and  that  statutes  declaring 
a  second  marriage  unlawful,  i)endlng  the 
time  for  appeal  from  divorce  proceedings 
and  imposing  a  penalty  for  their  violation, 
are  penal  in  their  nature,  and  have  no  extra- 
territorial effect.  The  general  doctrine  that 
a  marriage  valid  where  contracted  Is  valid 
everywhere  has  so  often  been  declared  by 
the  courts  and  reiterated  by  text-writers 
that  it  has  become  a  maxim  of  the  law.  But 
there  are  exceptions  to  the  rule  as  well  es- 
tablished as  the  rule  Itself,  viz.,  (1)  inces- 
tuous and  polygamous  marriages  prohibited 
by  natural  law;  and  (2)  marriages  prohibit- 
ed by  positive  law.  The  Victoria  marriage 
now  under  consideration  may  fall  within  the 
second  exception.  Wllley  v.  WlUey,  22  Wash. 
115,  60  Pac.  145,  79  Am.  St.  Rep.  023;  Put- 
nam V.  Putnam,  8  Pick.  (Mass.)  433;  People 
v.  Chase,  28  Hun  (N.  Y.)  310;  Van  Voorhls 
V.  Brintuall,  86  N.  Y.  18,  40  Am.  Rep.  503; 
Thorpe  v.  Thorpe,  90  N.  Y.  002,  43  Am.  Rep. 
189,  and  other  cases  cited  by  the  appellant, 
to  the  effect  that  statutes  declaring  In  gen- 
eral terms  that  certain  marriages  contracted 
in  violation  of  their  provisions  shall  be  void 
and  have  no  extraterritorial  effect,  have  no 


application  here.  The  decisions  were  also 
based  on  the  general  language  of  the  acts  un- 
der consideration;  the  courts  holding  that  It 
did  not  appear  that  the  respective  Legisla- 
tures Intended  that  the  acts  should  apply  to 
marriages  contracted  without  the  state.  The 
statute  of  this  state,  however,  admits  of  no 
such  construction.  It  declares  in  direct  and 
positive  terms  that  all  marriages  contracted 
in  violation  of  its  provisions,  "whether  con- 
tracted within  or  without  this  state  shall  be 
void."  The  power  of  the  state  to  declare 
void  marriages  contracted  beyond  its  bor- 
ders, at  least  where  such  marriages  are  con- 
tracted by  its  own  citleens  in  violation  of 
its  laws,  cannot  be  denied.  Thus  in  Kinney 
V.  Commonwealth,  30  Grat.  (Va.)  858,  32  Am. 
Rep.  690,  a  negro  man  and  a  white  woman 
domiciled  In  Virginia  went  to  the  District 
of  Columbia,  and  were  there  regularly  mar- 
ried. About  10  days  thereafter  they  return- 
ed to  Virginia,  and  were  prosecuted  for  lewd 
and  lascivious  cohabitation.  The  Court  of 
Appeals  of  that  state  ruled  that  the  mar- 
riage in  the  District  of  Columbia  was  a  mere 
evasion  of  the  laws  of  the  commonwealth 
prohibiting  such  marriages,  and  could  not 
be  pleaded  in  bar  of  the  prosecution,  thou^ 
the  marriage  was  confessedly  valid  In  the 
District  of  Columbia,  where  contracted.  In 
Williams  V.  Gates,  27  N.  C.  535,  it  was  held 
that  a  marriage  contracted  in  South  Caro- 
lina by  a  citizen  of  North  Carolina.  In  vio- 
lation of  the  statute  of  North  Carolina,  for- 
bidding the  guilty  party  to  a  divorce  pro- 
ceeding to  marry  again,  was  void  in  North 
Carolina,  though  valid  in  South  Carolina 
where  contracted.  To  the  same  effect  see 
Pennegar  v.  State,  87  Tenn.  244,  10  S.  W. 
.S05.  2  L.  R.  A.  703,  10  Am.  St  Rep.  648.  In 
State  V.  Kennedy,  76  N.  C.  251,  22  Am.  Rep. 
683,  it  was  held  that  a  marriage  between  a 
negro  man  and  a  white  woman  domiciled  in 
North  Carolina,  but  contracted  In  South  Car- 
olina, in  violation  of  the  laws  of  North 
Carolina,  was  void  In  North  Carolina,  though 
valid  in  South  Carolina.  On  the  other  hand, 
the  same  court  held  in  State  v.  Ross,  76  N. 
C.  242.  22  Am.  Rep.  678,  that  a  marriage 
contracted  between  a  negro  and  white  per- 
son in  South  Carolina  where  lawful,  both 
parties  being  domiciled  there,  was  valid  in 
North  Carolina.  In  State  v.  Tutty  (C.  C.)  41 
Fed.  753,  7  L.  R.  A.  50,  it  was  held  that  a 
marriage  between  a  white  person  and  a 
negro  domiclle<l  in  Georgia  is  utterly  void 
under  the  Georgia  statute,  tliough  valid  in 
the  District  of  Columbia,  where  contracted. 
In  Brook  v.  Brook,  9  H.  L.  Cas.  193,  it  was 
held  that  the  marriage  of  British  subjects  In 
Denmark  is  Invalid  in  England,  if  prohibited 
by  British  law,  though  the  marriage  was 
valid  accordiug  to  the  laws  of  Denmark.  It 
will  thus  be  seen  that  a  state  law  regulating 
marriage  may  and  does  have  an  extraterri- 
torial effect  when  the  Legislature  so  Intends, 
at  least  where  the  parties  to  the  marriage 
have  their  domicile  within  the  state;  and 
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there  Is  qo  escape  from  tbe  conclusion  tbat 
our  Legislature  intended  tbat  all  marrlflges 
contracted  within  the  state,  and  all  marriages 
contracted  without  the  state  by  persons 
domiciled  here,  for  the  purpose  of  evading 
oui'  laws,  should  be  null  and  void.  Tbe  stat- 
ute is  undoubtedly  broad  enough  to  include 
all  marriages  contracted  within  the  time  spe- 
cified, regardless  of  the  place  where  con- 
tracted and  regardless  of  the  domicile  of  tbe 
parties;  but  we  do  not  tbinlK  tbat  such  was 
the  legislative  intent.  If  the  statute  should 
be  construed  to  aroid  marriages  contracted  in 
other  states  by  citizens  of  other  states  who 
never  owed  allegiance  to  our  laws,  it  is  the 
most  drastic  piece  of  legislation  to  be  found 
on  the  statute  books  of  any  of  our  states. 
As  we  have  shown,  the  general  rule  is  tbat 
tbe  validity  of  a  marriage  is  determined  by 
reference  to  the  law  of  the  place  where  con- 
tracted. An  exception  to  the  general  rule  is 
sometimes  made  In  favor  of  the  law  of  the 
domicile  of  the  parties.  But  a  statute  de- 
claring marringes  void,  regardless  of  where 
contracted  and  regardless  of  the  domicile  of 
the  parties,  would  be  an  anomaly  and  so  far 
reaching  in  its  consequences  that  a  court 
would  feel  constrained  to  limit  Its  opera- 
tion, if  any  other  construction  were  permis- 
sible. 

We  are  satisfied  that  tbe  prohibition  in 
question  was  directed  solely  against  mar- 
riages within  the  state,  or  by  persons  domi- 
ciled within  the  state,  but  contracted  hi  other 
states,  for  the  purpose  of  evading  our  laws, 
and  that  no  other  persons  or  marriages  are 
included  or  contemplated.  Within  the  above 
rule  tbe  Information  before  us  does  not  con- 
tain matter  which  constitutes  a  defense,  for 
it  does  not  appear  that  the  Victoria  mar- 
riage was  void.  If  the  parties  to  the  Vic- 
toria marriage  had  their  domicile  in  this 
state  at  the  time  the  marriage  was  contract- 
ed, and  went  to  Victoria  for  the  purpose  of 
evading  our  laws  and  thereafter  returu'ug  to 
this  state,  such  marriage  was  null  and  void, 
and.  much  as  we  regret  It.  the  prosecution 
must  fall.  If.  on  the  other  hand,  the  par- 
ties to  the  Victoria  marrlasre  wore  domiciled 
there  at  the  time  the  marriage  was  contract- 
ed, such  marriage  does  not  fnll  within  the 
prohibition  of  our  statute,  and  Is  valid. 

Tlie  Judgment  of  the  court  below  Is  there- 
fore reverse<l.  with  directions  to  overrule  the 
demurrer  and  for  further  proceedings  not  In- 
consistent with  this  opinion. 

MOTTNT,  ROOT,  DrXBAR.  and  PUI.- 
LEUTOX,  JJ.,  concur.  HADLEY,  C.  J., 
and  CROW,  J.,  not  sitting. 


ELHART  V.  PACIFIC  MUT.  LIFE  INS.  CO. 
(Supreme  Court  of  Washington.    Nov.  23,  1907.) 

INSUBANCE  —  Life    Policy  —  Fobfeitube  — 

Waiveb— Pkoofs. 

A   policy  provided   for  forfeiture  if  the  in- 
sured should  become  a  railroad  fireman  without 


the  iBsared's  consent  Insured  was  killed  while 
acting  as  such.  In  response  to  a  request  for 
blnnks  for  proofs  of  death,  the  insurer  sent 
blanks  to  plaintiff's  attorney  containing  a  provi- 
sion that  the  insarer,  in  famishing  the  blanlcs, 
did  80  on  the  express  stipulation  ttiat  it  did  not 
waive  tbe  right  to  determine  any  question  as  to 
its  liability  on  the  policy.  Tliese  blanks  were  not 
used,  but  plaintiff  submitted  an  affidavit  con- 
cerning insured's  death  showing  that  it  was 
caused  by  the  explosion  of  a  boiler  on  an  engine 
on  which  insured  was  fireman.  This  was  re- 
fused, the  insurer  requiring  proofs  to  be  madu 
on  its  blank  forms,  and  sent  plaintiff  a  new- 
set  containing  an  indorsement  similar  to  the 
originals,  which  plaintiff  filled  out  and  submit- 
ted. Held,  that  tbe  sending  of  the  second  set 
of  blanks  with  knowledpe  of  insured's  occupa- 
tion and  manner  of  death  was  not  a  waiver  of 
the  forfeiture,  which  ordinarily  must  consist  of 
an  intentional  release  of  a  right. 

[Ed.  Note.— For  cases  in  noint.  see  Cent  Dig. 
vol.  28,  Insurance,  §§  1071-1075.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  O.  V.  Linn,  Judge. 

Action  by  Mary  Elhart  against  the  Pacific 
Mutual  Life  Insurance  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Boyle  A  Warburton  and  E.  B.  Brockway, 
for  appellant  Hudson  &  Holt,  for  respond- 
ent 


ROOT,  J.  This  action  was  brought  to  re- 
cover on  a  iwllcy  of  Insurance  issued  by  the 
respondent  to  the  appellant  on  the  life  of  her 
son,  Arthur  Guy  Elhart.  The  policy  con- 
tained the  following  provision:  "All  insur- 
ance approved  by  this  policy  is  based  upon 
the  written  and  printed  application  therefor, 
which  Is  made  a  part  of  this  contract,  a  copy 
being  annexed  hereto."  Said  application  con- 
tained tbe  following  provision:  "Tbat  no 
policy  shall  be  valid  if  during  the  first  year 
following  Its  date  I  engage  in  any  of  tbe  fol- 
lowing extra  hazardous  occupations  or  em- 
ployments; •  •  »  service  upon  any  rail- 
road train  or  track  as  engineer,  fireman, 
brakeman,  freight  conductor,  »  •  •  un- 
less written  permission  Is  first  expressly 
granted  by  tlie  company."  The  assured  died 
within  a  year  from  tbe  Issuance  of  the  policy, 
being  killed  while  working  as  a  fireman  upon 
a  railway  locomotive  without  permission 
from  the  insurance  company.  Appellant  con- 
sulted one  E.  E.  Rosling,  an  attorney,  who 
caused  a  request  to  be  made  at  respondent's 
local  office  for  blank  proofs  of  death.  The 
cashier  In  said  local  office  thereupon  wrote 
to  the  secretary  of  the  company  in  San  Fran- 
cisco, mentioning  tbe  request  of  said  Rosling, 
and  stating  In  his  letter  as  follows:  "I  un- 
derstand that  Mr.  Elhart  was  a  locomotive 
fireman,  and  was  scalded  to  death  by  the 
crown  sheet  burning  out  •  ♦  •  I  am  not 
able  to  find  out  very  much  from  Mr.  Rosling, 
bnt  if  you  find  everything  in  order  and  you 
will  forward  claim  blanks,  I  will  see  that 
they  are  properly  taken  care  of."  Upon  re- 
ceipt of  this  letter,  the  home  office  sent 


the  home  office  sent  to 

Digitized  by  VjOOQ  IC  J^ 


420 


92  PACIFIC  REPORTEIt. 


(Waah. 


ita  local  agent,  to  be  delivered  to  Mr.  Bosling, 
tlie  blanks  requested  by  bim.  These  blanks 
contained  thereupon  the  following  provisions: 
"The  company  In  furnishing  and  the  claimant 
in  receiving  and  using  this  blank  expressly 
stipulate  that  the  company  does  not  thereby 
■waive  any  right  theretofore  had  to  consider 
and  determine  any  question  as  to  Its  liability 
under  any  policy,  the  question  of  liability 
of  the  company  being  without  prejudice  or 
presumption  by  reason  of  the  delivery  hereof, 
and  especially  as  to  whether  Arthur  G.  Elhart 
during  the  first  year  following  the  date  of 
policy  engaged  in  service  upon  any  railroad 
train  or  track  as  engineer,  fireman,  brake- 
man,  freight  conductor,  or  trackman,  or  in 
switching  or  in  coupling  or  uncoupling  cars" 
— the  latter  part  of  said  matter  being  writ- 
ten In  with  a  pen.  Mr.  Rosllng  received  said 
blanks  and  forwarded  them  to  appellant  with 
a  letter  containing  the  following  matter: 
"Inclosed  find  proofs  of  loss  to  be  executed 
by  yourself.  •  •  •  When  the  company 
turned  over  this  blank  to  me  to-day  I  noticed 
the  interlineation  that  they  have  made  in 
relation  to  their  not  waiving  any  rights  they 
may  have  to  protest  the  policy  by  reason  of 
Arthur's  employment  on  the  railway.  It  is 
very  evident  that  the  company  proposes  to 
fight  this  claim."  A  few  days  thereafter 
appellant  wrote  to  respondent,  and  Inclosed 
an  aflidavlt,  of  which  the  following  is  a  copy, 
aside  from  formal  parts:  "Mary  Elhart,  be- 
ing first  duly  sworn,  on  oath  deposes  and 
says  that  she  Is  the  mother  of  Arthur  Guy 
Elhart,  who  was  insured  in  the  Pacific  Mu- 
tual Life  Insurance  Company  of  California  in 
Ijolicy  No.  68,746,  dated  August  11,  1904,  for 
the  sum  of  $1,000,  and  also  the  beneficiary  In 
said  policy ;  that  Arthur  Guy  Elhart  died  on 
the  10th  day  of  August,  1005,  at  North 
Yakima,  Wash. ;  that  his  death  was  occasion- 
ed by  the  explosion  of  a  boiler  on  an  engine 
operating  cars  on  the  Northern  Pacific  Rail- 
way, upon  which  he  was  employed  as  fire- 
man." To  this  respondent's  secretary  an- 
swered, calling  appellant's  attention  to  the 
"general  provisions"  of  her  policy,  which  re- 
quired that  proofs  of  death  should  be  made 
upon  the  forms  prescribed  by  the  company, 
and  also  Informed  her  that  blanks  had  been 
sent  to  attorney  Rosllng,  and  making  this 
statement:  "However,  we  will  Inclose  you 
herewith  a  duplicate  set  bearing  on  the 
first  and  last  pages  an  indorsement  similar 
to  the  one  quoted  in  the  foregoing  portion  of 
this  letter" — the  Indorsement  referred  to  be- 
ing the  provision  that  the  company  did  not 
waive  any  right  to  consider  and  determine 
any  question  of  its  liability  as  hereinbefore 
set  forth.  The  appellant  then  prepared  her 
proofs  upon  the  blanks  furnished  by  the  com- 
pany, and  sent  them  In,  erasing  with  red  ink 
the  provision  in  regard  to  the  company  not 
waiving  any  rights  by  reason  of  delivery  of 
said  blanks  for  proof.  The  company  denied 
liability  upon  the  policy  on  account  of  the  de- 
ceased having  engaged  within  a  year  In  a 


prohibited  occupation  contrary  to  tbe  terms 
of  tbe  policy.  The  trial  in  the  soperlor  court 
resulted  in  a  judgment  in  favor  of  the  defend- 
ant company.  From  this  an  appeal  Is  prose- 
cuted. 

It  is  the  contention  of  the  appellant  that, 
when  the  company  refused  to  accept  the  af- 
fidavit of  appellant  as  proof  and  wrote  to  her 
calling  attention  to  the  provisions  of  tbe 
policy  requiring  the  death  proof  to  be  made 
upon  blanks  furnished  by  the  company,  this 
constituted  a  waiver  on  the  part  of  the  com- 
pany of  Its  right  to  declare  a  forfeiture  of 
the  policy  or  to  Interpose  the  defense  that 
the  deceased  had  violated  Its  terms.  She 
urges  that  the  company,  before  sending  the 
second  set  of  blanks,  knew  that  the  deceas- 
ed had  met  his  death  while  engaged  in  an 
occupation  prohibited  under  the  terms  of  the 
policy,  and  that  tbe  sending  of  this  set  of 
blanks  was  in  effect  a  demand  upon  her  to 
do  something  to  perfect  her  claim,  and  was 
sufficient  to  Justify  her  In  believing  that  it 
waived  any  defense  it  might  have  on  account 
of  the  occupation  and  manner  of  death  of  the 
assured.  We  are  unable  to  uphold  this  con- 
tention. Ordinarily  a  waiver  is  an  intention- 
al release  of  some  right,  and  It  is  generally 
held  that  provisions  of  this  character  In  In- 
surance policies  are  deemed  to  be  waived 
only  when  an  intention  to  waive  is  apparent, 
or  where  the  conduct  of  the  company  is  incon- 
sistent with  an  intention  to  declare  a  forfeit- 
ure, or  has  placed  the  other  party  at  a  disad- 
vantage, or  gained  for  Itself  an  advantage 
which  It  should  not  In  justice  and  poo<l  con- 
science be  permitted  to  assert.  In  the  facts 
as  shown  by  this  recoi-d  we  see  no  evidence 
of  any  Intention  on  the  part  of  the  respondent 
to  waive  its  right  to  defend  against  this 
policy.  We  see  nothing  in  Its  conduct  calcu- 
lated to  mislead  the  appellant  or  take  any 
advantage  of  her.  She  received  the  first  sot 
of  blanks.  For  reasons  which  do  not  appear, 
she  did  not  use  them,  but  sent  to  the  com- 
pany an  affidavit  prepared  by  herself  or  her 
attorneys  setting  forth  the  facts  concerning 
her  son's  death.  The  home  office,  not  know- 
ing that  she  had  received  the  first  blanks 
sent  and  evidently  supposing  that  she  had 
not.  sent  her  a  duplicate  set,  containing  the 
same  notice  as  to  the  company  not  waiving 
any  of  its  rights  by  reason  of  the  occupa- 
tion and  manner  of  death  of  the  deceased.  It 
seems  to  us  that  this  on  the  part  of  the  com- 
pany was  a  matter  of  courtesy  that  could 
not.  In  any  reasonable  manner,  be  constraed 
into  a  waiver  on  Its  part.  Hopkins  v.  North- 
western Insurance  Co.,  41  Wash.  592,  83  Pac. 
1019;  Insurance  Company  v.  Wolff,  95  U.  S. 
320,  24  L.  Ed.  .S87 ;  29  Am.  &  Enp.  Enc.  of 
Law,  1093.  1103-1108;  16  Am.  &  Eng.  Enc. 
of  Law,  935-939;  Ronald  v.  Jlutual  Res. 
Ins.  Co.,  1,32  N.  Y.  378,  30  N.  E.  73!):  Whea- 
ton  V.  North  B.  &  M.  Ins.  Co.,  70  Cal.  413, 
18  Pac.  758,  9  Am.  St.  Rep.  210 ;  2  Bacon,  Ben. 
Societies,  fg  421-424;  2  May  on  Insurance, 
$  005.  L 
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Finding  no  error  In  the  Judgment  of  the 
superior  court,  the  same  is  affirmed. 

FULLBRTON,  KUDKIN,  and  MOUNT.  JJ., 
concur.  HADLEY,  C.  J.,  and  CROW,  J.,  took 
no  part. 


O'DAY  et  al.  v.  AMBAUM  et  al. 
(Supreme  Court  of  Washington.    Nov.  2C.  1907.) 

1.  Pleading  —  Complaint  —  Deuubreb  — 
Effect  of  Ruling. 

Under  BallinRPr's  Ann.  Codes  &  St.  (  4911, 
authorizing  objeption  that  a  complaint  does  not 
state  a  cause  of  action  to  be  made  at  any  stage 
of  the  proceedings,  an  order  overruling  defend- 
ants' fleranrrcr  to  the  complaint  for  want  of 
facta  did  not  conclude  the  court  from  sustain- 
ing defendants'  objection  to  the  introduction  of 
evidence  on  the  same  gronnd. 

fEd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  39,  rieading,  S  507.] 

2.  Fraudulent    Conveyances  —  TIioiits    of 
Creditors— Necessitt  fob  Lien. 

A  simple  contract  creditor  cannot  prior  to 
obtaining  a  Judgment  or  lien  attnck  as  fraudu- 
lent his  debtor's  transfer  of  nonexempt  property 
which  might  be  applicable  to  the  payment  of 
his  claim,  nor  enjoin  a  threatened  fraudulent 
transfer  of  the  debtor's  property  until  be  has 
obtained  a  specific  lien  thereon. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  24.  Fraudulent  Conveyances.  S  7()6.| 

3.  Same— St^reties  as  Creditors. 

Sureties  on  a  contractor's  bond,  who  have 
not  obtained  judgment  asainst  the  principals 
nor  lien  against  their  pro])t>rty,  and  whose  dam- 
ages on  account  of  the  principals'  broach  of  the 
bond  have  not  been  liquidated,  are  simple  con- 
tract creditors  within  the  above  rule. 

lEd.  Note. — For  ea.ses  in  point,  see  Ont.  Dig. 
vol.  24.  Fraudulent  Conveyances.  S§  "00-711.1 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  M.  O'Dny  and  another  against 
Jacob  Ambanm  and  others.  Prom  a  judg- 
ment dismissing  the  action,  plaintiffs  appeal. 
Afllrniod. 

Vluce  n.  Fabeu,  for  upppllnnts.  Aust  & 
Terhune,  for  respondents. 

CROW,  J.  This  action  was  comiiienced  by 
M.  O'Day  and  the  Title  Guaranty  &  Surety 
Company,  a  corporation,  ajialnst  J;>col)  .\m- 
bauni,  Frank  Conrad,  Harry  Wakes,  Char- 
lotte Wakes,  his  wife,  and  Chnrlotte  La 
Croix,  to  enjoin  the  conveyance  of  certain 
real  estate.  The  plaintiffs  allege  that  on 
April  1,  1900,  the  defendant  Jacob  Ambauni 
entered  Into  a  contnict  with  King  county  to 
construct  a  certain  wagon  road ;  that  he  as 
principal  and  the  plaintiffs  as  sureties  ex- 
ecute<l  and  delivered  to  King  county  a  bond 
for  the  faithful  performance  of  his  contract ; 
that  al)out  May  1,  1000,  defendant  Anibaum 
formed  a  partnership  with  the  defendants 
Frank  Conrad  and  Harry  Wakes,  for  the  pur- 
pose of  [lerformlng  the  contract  and  con- 
structing the  road ;  that  the  partnership  pro- 
ceeded with  the  work ;  that  shortly  thereaft- 
er dissensions  arose,  and  that  an  action  Is 
now  pending  In  the  sujierlor  court  of  King 
county   wherein   Harry   W'akes   as   plaintiff 


seeks  to  dissolve  the  partnership.  The  com- 
plaint further  alleges:  "(0)  That  the  said 
defendants  have  mismanaged  the  said  work 
In  lax  manner,  and  have  mismanaged  the 
finances  of  said  partnership,  and  that  said 
partnership  Is  now  Insolvent  and  the  said 
road  cannot  now  be  constructed  for  the  price 
agreed  upon  between  the  partners  nor  for  at 
least  $2,000  additional,  and  that  there  Is  out- 
standing about  11,000  In  unpaid  bills  of  the 
said  partnership  for  material  used  upon  said 
road,  and  that  the  said  defendants  have  al- 
ready lost  to  these  plaintiffs  more  than  $2,000 
over  and  above  the  contract  price  by  his  mis- 
management and  misfeasance  In  the  construc- 
tion of  said  road,  and  that  the  defendants 
are  Insolvent  and  have  no  property  except 
such  as  Is  exempt  from  execution  by  law.  ex- 
cept the  defendants  Harry  Wakes  and  Char- 
lotte Wakes,  his  wife,  who  are  the  owners 
of  block  22  of  Jordon's  Acre  Garden  tracts.  In 
King  county.  Wash.,  and  that  said  property 
is  the  community  property  of  the  said  llarry 
Wakes  and  wife.  (7)  That  the  said  defend- 
ants Harry  Wakes  and  wife  have  disposed 
of  their  property  to  defendant  La  Croix,  the 
daughter  of  defendant  Wakes,  without  con- 
sideration, for  the  purpose  of  avoiding  their 
liability  to  the  plaintiffs  and  to  the  said  part- 
nership In  the  construction  of  said  county 
road,  and  for  the  purpose  of  defeating  any 
claims  the  plaintiffs  might  have  against  said 
defendants  by  reason  of  their  defalcation  in 
the  performance  of  their  contract  aforesaid, 
and  that  these  plaintiffs  are  without  remedy 
at  law  to  protect  their  interests  as  aforesaid : 
that  said  property  Is  describetl  as  block  22  of 
Jordaus  Acre  Gardens  In  King  county,  Wash. 
(8)  That  it  will  take  about  40  days  from  the 
date  of  this  complaint  within  which  to  com- 
plete and  i)erform  the  said  contract  for  the 
construction  of  said  county  road,  and  to  de- 
termine the  amount  of  liability  of  the  said 
defendants  to  these  plaintiffs  by  reason  of 
their  said  defalcation."  The  plaintiffs  de- 
manded Judgment  restraining  and  enjoining 
the  defendants  from  dis])osIng  of  their  non- 
exempt  property  until  plaintiffs'  liability  as 
sureties  on  the  bond  could  be  determlnc<l.  A 
general  demurrer  to  the  complaint  was  over- 
ruled. Thereupon  the  defendants  Harry 
Wakes,  ('harlotte  Wakes,  his  wife,  and  Char- 
lotte La  Croix  answered,  and  the  plaintifTs  re- 
plietl.  When  the  case  was  called  for  trial, 
the  answering  defendants  objected  to  the  In- 
troduction of  evidence,  on  the  ground  that  the 
complaint  did  not  state  a  cause  of  action,  and 
that  the  evidence  offered  was  InsutHcient  to 
su.staln  a  decree.  The  objection  being  sus- 
tained, a  final  order  was  entered,  dismissing 
the  action,  and  the  plaintiffs  have  appealed. 

The  api>ellants  contend  that  the  order  over- 
ruling the  respondents'  demurrer  adjudicat- 
ed the  sufficiency  of  their  complaint  became 
the  law  of  the  case,  and  thereafter  hound  the 
trial  court.  Section  4911,  Ballinger's  Ann. 
Codes  &  St..  provides  that  the  objection  that 
the  complaint  does  noHicsiate  facts  sufllcient 


422 


92  PACIFIC  BBPOBTBB. 


(Waah. 


to  constitute  a  canse  of  action  can  be  made 
at  any  stage  of  the  proceedings.  This  court, 
however,  has  lield  tliat  a  defendant's  failure 
to  interpose  a  demurrer  to  a  complaint,  fol- 
lowed by  an  objection  to  its  sufficiency  made 
for  the  flsrt  time  at  the  trial  will  cause  the 
court,  in  passing  upon  such  objection,  to  bring 
to  the  support  of  the  complaint  every  reason- 
able intendment  and  legitimate  Inference  that 
may  be  drawn  from  its  allegations,  and  also 
from  the  evidence  adduced  to  sustain  the 
plaintiffs'  cause.  If,  on  an  application  of  this 
test,  It  appears  that  the  defect  in  the  plain- 
tiff's complaint  and  cause  of  action  is  one  of 
subtsance  which  cannot  be  cured  by  amend- 
ment or  evidence,  then  It  is  the  duty  of  a 
trial  court  to  sustain  the  objection  and  dis- 
miss the  action.  By  the  demurrer,  which  was 
not  withdrawn  or  waived,  the  appellants  were 
advised  of  the  respondents'  contention  that 
their  complaint  was  insufficient,  and  they 
might  have  anticipated  the  objection  after- 
wards made.  Nevertheless,  if  we  apply  to  the 
allegations  of  the  complaint  and  the  evidence 
offered  the  most  liberal  rules  of  construction, 
we  are  compelled  to  hold  that  the  trial  court 
committed  no  error  in  sustaining  the  respond- 
i>uts'  objection  and  dismissing  the  action. 

The  only  additional  fact  suggested  by  the 
evidence  offered  and  not  covered  by  the  alle- 
gatious  of  the  complaint  was  that  the  ap- 
pellants as  sureties  on  the  bond  of  the  de- 
fendant Ambaum  bad  imdertaken  the  com- 
pletion of  the  contract  to  protect  themselves 
from  further  loss.  It  was  not  alleged,  nor 
was  it  contended,  that  they  had  obtained  any 
judgment  against  the  resiwndents  or  lien 
iiiiniust  tholr  property,  that  they  had  coninien- 
ced  any  action  to  recover  damages,  or  that 
their  damages  had  been  liquidated.  A  simple 
contract  creditor  cannot  prior  to  obtaining  a 
judgment  or  lien  attack  as  fraudulent  his 
del)tor"s  transfer  of  nonexempt  property  which 
might  be  applicable  to  the  payment  of  his 
claim,  nor  can  he  suRtaln  an  action  to  enjoin 
a  tlireatened  fraudulent  transfer  of  his  debt- 
or's property  until  he  has  obtained  a  specific 
lieu  uiJon  such  propertj-.  20  Cyc.  683 ;  Thomp- 
son V.  Caton,  3  Wash.  T.  31,  13  Pac.  185; 
Rothchild  Bros.  v.  Trewella,  36  Wash.  679, 
79  Pac.  480,  C8  L.  R.  A.  281,  104  Am.  St.  Rep. 
973 ;  Adler  v.  Fenton,  24  How.  (U.  S.)  407,  16 
Xj.  Ed.  690 ;  Uhl  v.  Dillon,  10  Md.  500.  69  Am. 
Dec.  172:  Massey  v.  Gorton.  12  Minn.  145 
(Oil.  83)  90  Am.  Dec.  287;  Wiggins  v.  Anu- 
sti-ong,  2  Johns.  Ch.  (N.  Y.)  144.  Mr.  Bump, 
in  his  work  on  Fraudulent  Conveyances,  at 
section  526,  says :  "It  is  only  by  the  acquisi- 
tion of  a  lien  that  a  creditor  has  any  vested 
or  8i)ecifled  right  in  the  property  of  his  debt- 
or. Before  such  lien  is  acquired,  the  debtor 
has  full  dominion  over  bis  property.  He  may 
convert  one  species  of  proi)erty  into  another, 
and  he  may  alienate  to  a  purchaser.  The 
rights  of  the  debtor  and  those  of  the  creditors 
are  thus  defined  by  positive  rules,  and  the 
point  at  which  the  power  of  the  debtor  ceases 
and  the  rights  of  the  creditors  commence  is 


clearly  established.  A  creditor  witboot  sncli 
lien  cannot  obtain  an  injunction  to  prevent 
the  debtor  from  disponing  of  his  property,  al- 
though he  has  i-eason  to  apprehend  that  such 
disposition  may  be  fraudulent."  Some  of  the 
reasons  for  the  rule  above  mentioned  are  well 
stated  by  the  Supreme  Court  of  Illinois  in 
Shufeldt  V.  Boehm,  90  III.  5(»,  504,  in  the  fol- 
lowing language:  "If  the  property  of  an 
honest,  struggling  debtor  could  be  tied  up  by 
Injunctions  upon  mere  unadjusted  legal  de- 
mands, he  would  be  constantly  exposed  to  the 
greatest  hardships  and  grossest  frauds,  for 
which  the  law  would  afford  no  adequate  reme- 
dy. By  taking  his  property  out  of  his  handa 
before  the  claim  is  due,  or  before  its  justice 
has  been  established  by  a  judgment,  lu  many 
cases  would  be  to  deprive  him  of  the  means 
of  payment,  and  even  of  the  means  of  defend- 
ing himself  against  a  vexatious  and  oppres- 
sive suit.  In  other  cases,  to  prevent  ruin  to 
bis  business  pending  such  litigation,  he  would 
be  forced  Into  unconscimiable  compromises  in- 
volving losses  he  would  be  unable  to  bear. 
Moreover,  such  a  rule  as  that  contended  for 
would  be  a  constant  temptation  to  selfish  and 
avaricious  creditors  to  endeavor,  by  the  In- 
stitution of  such  suits,  to  obtain  an  unjust 
advantage  over  other  creditors,  and,  by  rea- 
son thereof,  litigation  would  be  greatly  In- 
creased, to  the  detriment  of  business  general- 
ly, and  to  the  ruin  of  many  honest,  struggling 
debtors.  Every  consideration,  therefore,  of 
public  policy  demands  a  strict  adherence  to 
the  rule  which  forbids  the  Institution  of  such 
suits." 

The  appellants  further  claim  that,  being 
sureties,  they  occupy  a  trust  relation  with 
resiKtndents ;  that  they  have  sui)erIor  equities 
by  reason  of  their  suretyship  which  entitle 
them  to  the  injunctive  relief  sought.  That 
api>ellants,  although  sureties,  are  simple  con- 
tract creditors,  as  contended  by  the  respond- 
ents, is  shown  by  the  following  authorities: 
Sanders  v.  Watson,  14  Ala.  198 ;  Washington, 
Adm'r,  v.  Norwood,  128  Ala.  38.'?,  30  South. 
405 ;  Mugge  v.  Ewing,  54  111.  236.  No  direct 
contract  relation  between  appellants  and  the 
respondents  who  have  appeared  in  this  action 
has  been  alleged  or  shown.  Appellants  were 
sureties  upon  a  lx)nd  In  which  Jacob  Ambaum 
was  the  sole  principal.  But,  if  It  be  conceded 
that  a  contract  relation  docs  exist  between 
them  and  any  of  the  respondents  which  will 
entitle  them  to  recover  a  judgment  against 
such  re.siKJUdents  for  damages  sustained  by 
appellants  as  sureties  upon  the  bond,  still  they 
are  not  now  entitled  to  the  equitable  relief 
sought  in  this  action,  for  they  have  not  yet 
reduced  their  claims  to  judgment,  nor  have 
they  obtained  any  specific  lien  upon  the  prop- 
erty here  involved. 

The  judgment  is  affirmed. 

HADLEY,  C.  J.,  and  MOUNT,  DUNBAR, 
ROOT,  RUDKIN,  and  FULLERTON,  JJ., 
concur. 
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In  re  CITY  OP  SEATTIiB. 
INTERLAKEN  LAND  CO.   v.  CITY  OP 

SEATTLE. 

(Supreme  Court  of  Washington.    Nov.  20,  1907.) 

Eminent  Domain— Condemnation   Pboceed- 
iNos  —  Damages  —  Measube  —  Deteuuina- 

TION, 

In  proceedings  to  condemn  a  strip  of  land 
1  foot  in  width  and  3i>4  feet  in  length,  lying  be- 
tween a  pnblic  street  and  unplatted  lands  owned 
by  persons  other  than  the  owner  of  the  strip, 
the  jury,  in  asse^^ing  the  value  of  such  land, 
should,  though  the  strip  be  of  no  value  in  use 
to  the  owner,  take  into  consideration  the  situa- 
tion of  the  strip,  its  relation  to  the  adjoining 
tract,  the  value  of  the  adjoining  tract  without 
access  to  the  street,  its  value  with  access  to  the 
street,  and  determine  from  those  facts  and  all  the 
surrounding  circumstances  what  a  prudent  own- 
er might  reasonably  expect  to  realize  from  the 
strip  from  the  adjoining  owners. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Vol.  18,  Eminent  Domain,  i  356.] 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Griffin,  Judge. 

Coudemnatlon  proceedings  by  the  city  of 
Seattle  to  condemn  a  strip  of  land  owned  by 
the  Interlaken  Land  Company.  From  a  Judg- 
ment for  nominal  damages,  the  land  company 
appeals.    Reversed,  and  new  trial  ordered. 

R  H.  Cute  and  Hughes,  M'Mlcken,  Dorell  & 
Ramsey,  for  appellant  Scott  Calhoun  and 
O.  B.  Thorgrlmson,  for  respondent. 

RUDKIN,  J.  This  was  a  proceeding  In- 
stituted by  the  city  of  Seattle  to  appropriate 
and  condemn  a  strip  of  land  owned  by  the 
Interlaken  Land  Company  for  the  purpose  of 
widening  a  street.  The  land  sought  to  be 
appropriated  consisted  of  a  strip  1  foot  In 
width  and  394  feet  In  length,  lying  between  a 
public  street  on  the  one  side  and  unplatted 
lands  owned  by  other  parties  on  the  other.  The 
Jury  Impaneled  to  assess  the  damages  award- 
ed to  the  defendant  the  nominal  sum  of  $1. 
A  motion  for  a  new  trial  was  denied,  and 
from  the  decree  of  appropriation  the  present 
appeal  is  prosecuted. 

The  testimony  offered  at  the  trial  was  very 
brief.  That  Introduced  by  the  city  was  to 
the  effect  that  the  strip  had  no  market  value. 
The  witness  for  the  api)ellant.  on  the  other 
hand,  testified  that  he  would  consider  the 
strip  worth  "the  difference  between  the  value 
of  the  i»operty  that  It  fronts,  as  It  Is  with- 
out frontage,  and  as  It  would  be  if  It  had 
frontage,"  which  difference  he  placed  at  the 
sum  of  $11,000.  At  the  close  of  the  testimony 
the  appellant  requested,  among  others,  the  fol- 
lowing Instructions,  which  were  refused  by 
the  court:  "(4)  You  are  Instructed  that,  In 
estimating  the  value  of  said  1-foot  strip,  you 
should  take  Into  consideration  the  vnlue  of 
said  foot  strip  and  the  property  adjacent  to 
It,  taken  together  and  what  said  adjacent 
property  Is  reasonably  worth  standing  alone 
In  Its  present  condition.  (5)  You  are  entitled 
to  consider  the  land  adjacent  to  said  1-foot 
strip  and  extending  back  to  a  depth  of  333 
feet  to  the  south  [being  the  next  street],  and 


to  estimate  the  value  of  said  adjacent  land 
with  the  frontage  on  a  street  and  Its  value 
without  frontage  on  the  street  to  the  north, 
and  to  consider  whether  the  owner  of  said 
adjacent  land  would  pay  the  difference  in 
such  values  for  said  1-foot  strip  for  the  ptir- 
pose  of  getting  access  to  said  street  to  the 
north,  and.  If  he  would  not  pay  such  differ- 
ence In  values  for  said  1-foot  strip,  how  near 
be  would  reasonably  come  to  paying  such 
difference."  While  the  instructions  given 
were  adequate  In  ordinary  actions  of  this 
kind,  yet,  under  the  peculiar  facts  in  this 
case,  we  think  the  Instructions  requested,  or 
instructions  of  like  import,  should  have  been 
given.  But  whether  we  would  feel  warranted 
In  reversing  the-  Judgment  for  the  mere  fail- 
ure to  charge  ad  requested  we  need  not  de- 
termine, for  we  are  convinced  that  a  new 
trial  should  have  been  granted  for  error  In 
the  assessment  of  the  amount  of  the  recovery. 
The  Jury  evidently  concluded  that  the  strip 
In  controversy  had  no  value  In  use,  and  con- 
sequently no  value  in  exchange.  The  Jury 
was  fully  warranted  in  that  conclusion  If  this 
strip  of  land  must  be  considered  alone  and 
without  regard  to  Its  situation  and  relation 
to  adjoining  property.  But  the  Jury  had  no 
right  to  so  consider  it.  The  strip  in  contro- 
versy and  the  unplatted  tract  lying  to  the 
south,  when  taken  together,  are  Just  as  vain- 
able  as  If  owned  by  the  same  person.  At  the 
present  time  the  unplatted  tract  at  the  back 
of  this  strip  is  less  valuable,  because  cut  off 
from  access  to  the  street,  and  the  strip  Itself 
in  and  of  itself  has  no  value ;  but  In  the  na- 
ture of  things  either  tract  is  of  value  to  the 
owner  of  the  other  and  this  fact  the  Jury  en- 
tirely ignored.  A  tract  of  land  may  be  of 
value  for  but  a  single  purpose.  It  may  be  of 
value  to  but  few  persons,  and  it  may  Imve 
no  value,  except  In  connection  with  other 
lands  owned  by  other  parties.  But.  If  It  has 
a  value  for  any  purpose,  or  to  any  person,  or 
In  connection  with  other  lands,  a  Jury  will 
not  be  warranted  in  finding  that  it  Is  without 
value. 

Thus  In  San  Diego  Land  A  Town  Co.  v. 
Neale,  78  Cal.  6.3,  20  Pac.  .372,  8  L.  R.  A.  8.3. 
the  land  sought  to  be  appropriated  bad  little 
or  no  value,  except  as  a  part  of  a  reservoir 
site  when  used  in  connection  with  lands  own- 
ed by  other  parties,  and  In  discussing  the 
question  of  values  In  such  cases  the  court 
said:  "(2)  But  It  Is  argued  that  the  value 
'as  a  reservoir  site'  should  not  have  been  tak- 
en, because  there  was  r>o  practicable  site  for 
a  dam  upon  the  defendants*  property;  the 
only  use  of  which  for  reservoir  purposes  be- 
ing In  connection  with  the  land  of  the  plain- 
tiff. But  while  it  might  perhaps  have  been 
more  accurate  to  say  'a  part  of  a  reservoir 
site,'  or  for  'reservoir  purposes,'  we  think  this 
trifling  verbal  Inaccuracy  need  not  be  no- 
ticed, and  that  the  evidence  was  properly  ad- 
mitted. While  it  Is  true  that  the  defendants' 
property  had  no  value  for  reservoir  purposes 
except  In  connection  ^)g)^zfthe  land  iif^^ 
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plaintiff,  It  Is  equally  true  tbat  the  plaintiff's 
property  had  comparatively  little  value  for 
8ucb  purposes  except  in  connection  with  the 
laud  of  the  defendants;  the  plaintiff's  own 
evidence  helng  that  'with  the  defendants' 
land  Included,  the  reservoir  will  hold  at>out 
«.000.000.()00  gallons,  and  without  the  land 
of  the  defendants  It  will  hold  only  about 
one-tenth  that  quantity.'  And,  this  being  the 
case,  we  can  see  no  more  reason  for  saying 
that  the  plaintiff  can  take  the  defendants' 
portion  without  regard  to  its  value  for  reser- 
voir purposes  than  for  saying  that  the  de- 
fendants (if  they  had  happened  to  commence 
proceedings  first)  could  take  the  plaintiff's 
portion  upon  the  same  basis."  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  25  L.  Ed.  206 ;  Har- 
rison y.  Young,  9  Oa.  364;  Louisville  Ry. 
Co.  V.  Ryan,  64  Miss.  399,  8  South.  173.  We 
do  not  concede  that  the  appellant  was  enti- 
tled to  a  verdict  for  such  sum  as  he  might 
be  able  to  obtain  under  peculiar  circum- 
stances when  a  price  greater  than  the  fair 
market  value  could  be  obtained,  nor  for  a 
speculative  value,  nor  for  a  value  that  the 
owner  might  obtain  through  the  necessities  of 
others,  but  we  do  hold  tbat  the  jury  should 
have  taken  Into  consideration  the  situation 
of  this  strip  of  land,  Its  relation  to  the  ad- 
joining tract,  the  value  of  the  adjoining  tract 
without  access  to  the  street,  Its  value  with 
access  to  the  street,  and  determine  from  these 
facts  and  all  the  surrounding  circumstances 
what  a  prudent  owner  might  reasonably  ex- 
pect to  realize  for  the  strip  from  the  adjoin- 
ing owner.  While  the  owner  of  a  strip  of 
land  like  this  should  not  be  permitted  to  take 
advantage  of  the  necessities  of  others  in  fix- 
ing Its  value  in  a  proceeding  of  this  kind,  yet, 
on  the  other  hand,  neither  a  city  nor  the  ad- 
joining owner  should  be  permitted  to  confis- 
cate bis  property  because  of  no  value  In  use 
to  him. 

Such  we  believe  to  have  been  the  result  of 
the  verdict  in  this  case,  and  the  judgment  of 
the  court  below  Is  therefore  reversed,  and  a 
new  trial  ordered. 

IIADLEY.  C.  J.,  and  FULLERTON.  DUN- 
BAR, ROOT,  CROW,  and  MOUNT,  JJ.,  con- 
cur. 


CARRAU  ▼.  UNITED  STATES  FIDELITY 

&  GUARANTY  CO. 
(Supreme  Court  of  W^ashington.    Nov.  25,  1907.) 

1.  Costs— Power   to   Award  —  Jurisdiction 
OF  CxrsE. 

A  pnrty  who  brings  or  rcniovps  into  the 
Circuit  Court  of  the  United  States  a  case  not 
within  its  jurisdiction  is  liable  for  the  cost,  and 
the  (Circuit  Court  has  jurisdiction  to  render 
judgment  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  i  10.J 

2.  Same— SwrBiTY  fob  Costs. 

The  power  of  the  Circuit  Court  of  the 
United  States  to  require  security  for  costs  is 
an  incident  to  ita  power  to  render  judgment  for 


costs,  and  is  Independent  of  its  jurisdiction  over 
the  subject-matter  of  the  action. 
3.  Same  —  Secubitt  fob  Costs  —  Validitt — 
Estoppel  to  Dispute. 

Where  the  Circuit  Court  of  the  I'nited 
States  retiuires  a  cost  bond  from  ])Iaintiff,  and 
on  appeal  to  the  Supreme  Court  of  the  T'nitod 
States  costs  are  incurred  far  in  excess  of  the 
cost  bond,  which  costs  are  adjudged  agaiuttt  the 
plaintiff  hy  the  Circuit  Court  on  dismissal  of 
the  cause  for  want  of  jarisdiction,  the  plaintiff 
is  estopped,  in  an  action  on  the  cost  bond,  from 
asserting  the  invalidity  of  the  bond  or  the  au- 
thority of  the  Circuit  Court  to  exact  it 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  61111am,  Judg& 

Action  by  Marie  Carraa  against  the  United 
States  Fidelity  &  Guaranty  Compan.v  on  a 
cost  bond.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Samuel  II.  Piles,  George  Donworth,  James 
B.  Howe,  Charles  H.  Farrell,  and  Walter  8. 
Fulton,  for  appellant  J.  W.  Robinson,  for 
respondent 

RUDKIN,  J.  Some  time  prior  to  the  24th 
day  of  October,  1901,  Hannah  O'Callagban 
and  Edward  Corcoran,  as  complainants,  la- 
stituted  a  suit  In  equity  in  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Washington  against  Terence  O'Brien,  as  ad- 
ministrator of  the  estate  of  John  Sullivan, 
deceased,  and  Marie  Carrau  as  defendants. 
That  court,  on  application  of  the  defendant 
Carrau,  made  an  order  requiring  the  com- 
plainants to  execute  a  cost  bond  In  her  favor 
In  the  sum  of  $400.  Pursuant  to  this  order, 
the  bond  now  in  suit,  executed  by  the  de- 
fendant herein,  was  on  the  above  date,  filed 
in  the  Circuit  Court  The  suit  In  which  the 
cost  lH)nd  was  given  was  thereafter  dismissed 
for  want  of  jurisdiction,  and  a  judgment  for 
costs  rendered  against  the  complainants  lu 
the  sum  of  ;F-,610.90.  The  present  action  was 
brought  on  the  cost  bond,  and,  from  a  judg- 
ment in  favor  of  the  plaintiff,  the  defendant 
has  appealed. 

While  three  errors  are  assigned  by  the  ap- 
pellant, they  present  but  a  single  question, 
namely:  AVas  the  cost  bond  void  because 
given  pursuant  to  an  order  of  the  Circuit 
Court  of  the  United  States  in  a  cause  of 
which  tbat  court  had  no  jurisdiction.  In 
other  words,  the  appellant  contends  tbat, 
because  the  Circuit  Court  had  no  jurisdiction 
of  the  subject-matter  of  the  suit.  It  had  no 
jurisdiction  to  require  the  complainant  iu 
that  suit  to  give  security  for  costs.  We  do 
not  think  that  this  conclusion  follows.  lu- 
dei)endent  of  the  fact  that  the  judgment  for 
costs  was  given  In  the  Circuit  Court  in  the 
suit  In  which  the  cost  bond  was  filed,  in 
obedience  to  the  mandate  of  the  Supreme 
Court  of  the  United  States,  it  is  well  settled 
that  a  party  who  brings  or  removes  into  the 
Circuit  Court  of  the  United  States  a  case 
not  within  its  jurisdiction  Is  liable  for  the 
costs,  and  that  the  Circuit  Court  has  Juris- 
diction to  render  judgment  therefor.  Tor- 
renco  v.  Sliedd,  114  U.  S.  027,  12  Sup.  Ct 
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726,  36  L.  Ed.  528;  Martla  v.  Snyder,  148  TT. 
S.  66.3,  13  Sup.  Ct.  706,  37  L.  Ed.  602;  Ten- 
nessee V.  Union  &  Planters'  Bank,  152  U.  S. 
454,  14  Sup.  Ct.  0."hI,  38  L.  Ed.  511 ;  llonrick 
V.  Hamick,  153  U.  S.  102,  14  Sup.  Ct.  835,  38 
L.  Ed.  (IS."):  Postal  Telegraph  Cable  Co.  v. 
Alabama.  155  U.  S.  482,  15  Sup.  Ct.  1S»2,  .S» 
L.  Ed.  Zil ;  Pellett  v.  Great  Northern  Uy.  Co. 
(C.  C.)  105  Fed.  194;  Carrau  v.  O'Callahan, 
125  Fed.  «.">",  00  C.  C.  A.  347;  Freeman  on 
Judgments  (4th  Ed.)  {  120. 

And  we  are  of  opinion  that  the  power  of 
the  court  to  require  security  for  c-osts  is  an 
Incident  to  its  power  to  render  Judgment  for 
costs,  rather  than  an  incident  to  its  jurisdic- 
tion over  the  subject-matter  of  the  action. 
If  it  be  conceded  that  the  Circuit  Court  had 
Jurisdiction  to  render  Judgment  for  costs 
against  the  complainants,  after  the  costs 
were  Incurred,  we  think  it  necessarily  fol- 
lows that  it  bad  jurisdiction  to  require  se- 
curity for  such  costs  Iwfore  they  were  incur- 
red. Furthermore,  whether  the  Circuit  Court 
had  Jurisdiction  of  the  subject-matter  of  the 
action  or  not,  it  unquestionably  bad  author- 
ity to  stay  proceedings  and  refuse  to  proceed 
further  until  a  cost  bond  was  gircn.  By  giv- 
ing the  cost  bond,  the  complainants  were  en- 
abled to  Invoke  the  jurisdiction  of  the  Cir- 
cuit Court  and  prosecute  their  claim  to  the 
Supreme  Court  of  the  United  States,  im- 
posing costs  on  the  defendants  far  in  excess 
of  the  amount  of  the  cost  bond,  and  we  think 
tbe  appellant  should  now  be  estopped  to 
deny  either  the  validity  of  the  bond  or  the 
MUthority  of  the  Circuit  Court  to  exact  it. 

We  find  no  error  in  the  record.  Tbe  Judg- 
ment is  affirmed. 

HADLEY.  C.  J.,  and  FUTXEIITOX,  DUN- 
B.VR,  MOUNT,  CROW,  and  ROOT,  JX,  con- 
cur. 


BAI.L  T.  PETERMAN  MFG.  CO. 

(Supreme  Court  of  WnRhington.     Nov.  25, 
1007.) 

1.  Masteb    and    Servant  —  Neqlioencb    o» 
Master— Questions  for  Jury. 

In  an  action  for  injuries  to  a  minor  em- 
ployft,  evitlenco  consiclerod,  and  hrfd  suffiripnt  to 
take  to  the  jury  the  qnestion  of  whether  the 
employer  w,a8  negliKPnt  in  the  operation  of  a 
canting  gear  by  which  a  log  was  rolled  against 
the  hand  of  the  empIoy6  without  warning. 

[Ed.  Note.— For  oasos  in  point,  see  Cent.  Die. 
vol.  34,  Master  and  Servant,  §  lOOO.] 

2.  Same— CoKTRiBt'TORY  Neoi.ioejice. 

A  boy  17  years  old,  working  in  a  sawmill, 
under  the  express  direction  of  a  sawyer,  and  in 
a  place  prepared  by  the  employer,  was  ordered 
to  grease  a  wedge  by  which  a  log  was  prevpnted 
from  turning  st  one  end  in  swinging  the  other 
end  around.  While  executing  the  order  his 
back  was  turned  to  the  sawyer,  who,  without 
warning,  started  the  canting  gear,  so  that  the 
hand  of  the  boy  was  crushed  against  the  wedge 
by  the  log.  fffld.  in  an  action  for  the  injury, 
that  the  plaintiff  was  not  guilty  of  contril>utory 
negligence  as  a  matter  of  law. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  1080-1132.] 


3.  Damages— Pebsonai,  Injuries— Excessive 

Verdict. 

Where,  in  an  action  for  injuries  to  a  minor 
employe,  it  appeared  that  two  fingers  of  the 
employ*'  were  crushed,  one  of  which  had  to  be 
amiditnted,  a  judgment  for  $2,500  was  excessive 
by  Ifl.OOO. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  i  384.] 

Appeal  from  Superior  (Dourt,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  for  persoual  injuries  by  George  T. 
Ball,  by  his  guardian  ad  litem,  Annie  Ball, 
against  the  Peferman  Manufacturing  Com- 
pany. Prom  a  Judgment  for  plaintiff  for 
$2..')<)0,  defendant  appeals.  Affirmed  on  con- 
dition of  the  remission  of  $1,000. 

R.  S.  Ilxkrldge  and  Philip  Tlndall,  for  ap- 
pellant,     (lovnor   Teats,   for   respondent. 

DUNBAR,  J.  The  respondent,  by  his 
guardian,  brings  this  action  for  damages  oc- 
casionetl  by  an  injury  received  while  In  the 
emi)loy  of  appellant  in  Its  sawmill  at  Taco- 
ma.  From  a  judgment  for  the  plaintiff  In 
the  sum  of  |2„500,  this  appeal  Is  taken. 

At  the  time  of  the  accident,  a  log,  6  feet 
In  diameter  and  30  feet  long,  was  being 
moved  across  the  log  deck  toward  the  car- 
riage by  means  of  the  chain  and  drum  cant- 
ing gear  ordinarily  used  In  sawmills  for 
this  purpose.  It  became  necessary  to  movo 
one  end  of  the  log  around,  and.  In  order  to 
prevent  the  other  end  from  rolling  at  the 
same  time,  a  wedge  about  two  feet  long  and 
six  by  eight  inches  thick  was  used  for  that 
end  of  the  log  to  roll  against.  It  was  the 
duty  of  the  respondent  to  grease  this  wedge 
with  tallow,  so  that  the  log  would  revolve 
against  It  and  slip  back,  instead  of  climb- 
ing over  the  wedge  while  the  other  end  was 
being  pulled  around.  Respondent  being  di- 
rected by  the  sawyer  who  was  in  charge  to 
place  the  wedge  near  the  end  of  the  log  and 
grease  it,  placed  said  wedge  about  a  foot 
from  the  log,  and  was  greasing  it  with  a 
lump  of  tallow,  when  the  sawyer  put  the 
canting  gear  in  motion,  and  tbe  log  was 
pulled  over  upon  respondent's  band,  crush- 
ing one  finger  so  that  it  became  necessary  to 
amputate  it,  and  breaking  and  seriously  In- 
juring another  finger.  It  is  the  respondent's 
contention  that  the  sawyer  rolled  the  log 
without  giving  notice,  and  that  this  action 
constituted  the  negligence  which  proximate- 
ly occasioned  the  Injury.  Appellant  claimed 
that  the  log  was  put  in  motion  slowlj-,  and 
that  the  respondent  re<iulred  no  warning,  but 
could  have  readily  protected  himself  had  he 
been  performing  his  work  in  a  proper  man- 
ner and  been  on  his  guard,  and  that  the  con- 
duct of  the  respondent  in  the  premises  con- 
stituted contributory  negligence  as  a  matter 
of  law.  Outside  of  the  testimony  of  respond- 
ent and  other  witnesses,  the  witness  RInke 
testified  that  he  was  an  eyewitness  to  the 
transaction;  that  the  respondent  had  been 
called  by  the  sawyer  to  perform  the  afore- 
said duty;  that  the  sawyer  had  run  the  chain 
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down  and  hooked  It  Into  the  cable  himself, 
and  that,  as  he  rolled  the  log  over,  once  it 
was  not  coming  quite  right,  and  he  hallo- 
ed for  Ball  to  put  the  wedge  under  the  log 
as  he  w^anted  to  swing  It  around;  that  Ball, 
In  answer  to  this  command,  placed  the 
wedge  on  the  skid  and  began  to  grease  It; 
that  tlie  sawyer  had  hold  of  his  ropes,  a 
ring  In  each  hand,  and  that  the  ropes,  in- 
stead of  being  held  so  that  they  could  be 
operated  intelligently,  were  twisted;  that  the 
canting  gear  started  up  and  pulled  the  log 
over  and  caught  the  end  of  the  boy's  finger, 
and  he  began  to  halloa,  and  that  the  sawyer 
in  attempting  to  release  him  pulled  the 
wrong  rope  and  pulled  the  log  up  onto  his 
hand  the  second  time.  Under  the  uniform 
decisions  of  this  court  under  such  testimony, 
the  question  of  whether  or  not  the  sawyer  in 
starting  the  canting  gear  without  warning, 
and  in  the  manner  in  which  he  did  start  it, 
was  guilty  of  negligence,  is  a  question  of 
fact,  to  be  determined  by  the  Jury. 

As  to  the  second  proposition,  viz.,  the  al- 
leged contributory  negligence  of  the  respond- 
ent. It  seems  to  us  that  the  record  fails  to 
show  contributory  negligence  as  a  matter  of 
law.  This  was  a  boy  17  years  old,  working 
under  the  express  direction  of  the  sawyer, 
working  in  a  place  which  was  prepared  by 
the  appellant,  and  which  It  presumably  did 
not  regard  as  necessarily  dangerous  if  the 
sawyer  did  his  duty  in  notifying  the  person 
who  was  working  there.  The  testimony 
shows  that  the  boy  was  working  with  his 
back  to  the  sawyer,  and  that  the  sawyer  was 
standing  facing  the  boy,  but  a  few  feet 
away.  Under  all  the  circumstances  shown 
by  the  testimony  it  does  not  appear  that  the 
respondent  was  guilty  of  contributory  neg- 
ligence. 

It  is  also  contended  that  the  amount  of 
the  yerdict  in  this  case  was  excessive,  and 
as  compared  with  verdicts  which  have  been 
sustained  in  other  cases  where  the  injuries 
were  incomparably  greater,  we  think  this 
contention  ought  to  be  sustained.  The  judg- 
ment will  be  affirmed  on  condition  that  the 
respondent  remit  the  sum  of  $1,000  from 
the  judgment  obtained.  Otherwise  the  judg- 
ment will  be  reversed  and  a  new  trial 
granted. 

HADLEY,  C.  J.,  and  RUDKIX,  MOUNT, 
and  CROW,  JJ.,  concur. 


MITCHELL,  LEWIS  &  STAVEB  CO.  y. 
BEESON  et  al. 
(Supreme  Court  of  Washington.    Nov.  23,  1907.) 
GuABANTY— Construction  of  Contract. 

Where  a  person  rented  a  boat  for  six 
months  under  a  contract  to  return  it  at  the  end 
of  the  term,  and  to  keep  it  free  from  liens,  and 
(tnve  iwnd  for  the  _i)erformance  of  his  contract, 
his  sureties  were  liable  not  only  for  failure  to 
return  the  boat  at  the  expiration  of  the  term, 
but  for  rental  during  the  extra  time  and  for  the 


amount  of  the  liens,  which  attached  either  before 
or  after  the  expiration  of  the  contract. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  the  Mitchell,  Lewis  &  Staver 
Company  agrainst  C.  B.  Beeson  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Affirmed. 

Edgar  S.  Hadley,  for  appellant.    Shank  ft 

Smith,  for  respondent 

DUNBAR,  J.  This  is  an  action  commenc- 
ed by  the  respondent  against  C.  B.  Beeaon, 
principal,  and  H.  B.  Brokaw  and  J.  W.  Gar- 
vin, sureties,  on  a  bond  executed  by  appel- 
lants in  favor  of  respondent  to  guarantee 
performance  of  the  conditions  of  a  lease  of 
a  steamboat  made  by  the  respondent  to  the 
appellant  Beeson.  On  the  13th  day  of  April, 
1905,  the  respondent  executed  to  and  with 
the  appellant  Beeson  a  certain  lease  of  said 
steamer,  wherein,  among  other  things,  Bee- 
son agreed  to  pay  as  rental  for  said  steamer 
the  monthly  sum  of  $50  payable  In  advance. 
It  was  also  agreed  that  he  should  keep  the 
said  steamer  clear  and  free  from  liens,  and 
at  the  end  of  the  demised  term  of  six  months 
from  the  date  of  said  lease  deliver  said 
steamer  to  the  respondent  at  such  {Mint  on 
Puget  Sound  or  the  bays  thereof,  as  the  re- 
spondent should  designate.  One  clause  of 
the  contract  of  lease  is  as  follows:  "The 
second  party  will  forthwith  furnish  good 
and  sufficient  bond,  with  sureties  satisfac- 
tory to  the  first  party,  in  the  penal  sum  of 
two  thousand  ($2,000)  dollars,  conditioned 
for  the  full,  faithful  and  exact  performance 
of  this  contract  and  of  all  its  terms  and  con- 
ditions, and  especially  for  the  return  of  the 
said  steamer  as  herein  provided."  In  accord- 
ance with  the  terms  of  the  agreement,  the 
appellants  Brokaw  and  Garvin  entered  into 
an  obligation  In  favor  of  respondent,  recit- 
ing the  conditions  as  follows:  "Whereas,  the 
principal  obligor  Is  this  day  leasing  from  the 
obligee  the  steamer  Transport,  her  tadcle. 
apparel  and  furniture,  by  written  contract 
of  lease,  and  whereas,  the  said  lease  requires 
that  the  lessee,  principal  obligor  herein,  shall 
furnish  to  the  obligee  this  bond  for  the  full 
and  exact  performance  of  all  the  terms  and 
conditions  of  the  said  lease;  now,  there- 
fore, if  the  said  principal  obligor,  and  his 
assigns,  shall  fully,  faithfully  and  exactly 
perform  the  said  lease  and  all  the  terms  and 
conditions  thereof,  and  especially  shall,  at 
the  termination  of  the  said  lease  or  at 
the  end  of  the  demised  term  or  earlier 
termination,  as  in  said  lease  provided,  re- 
turn the  said  steamer  in  the  manner  there- 
in provided,  it  being  understood  and  agreed 
that  the  return  of  the  said  steamer  In  ac- 
cordance with  the  terms  and  provisions  of 
the  said  lease  shall  not  of  itself  release  and 
discharge  this  obligation;  then  this  obliga- 
tion shall  be  void,  otherwise  to  remain  In 
full  force  and  effect"    Upon  the  execution 
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and  delivery  of  this  bond,  the  plaintiff  deliv- 
ered to  the  defendant  the  said  steamer 
Transport,  her  tackle,  apparel,  and  furni- 
ture complete  as  she  stood  upon  the  ways 
In  the  city  of  Ballard.  Instead  of  returning 
the  steamer  at  the  end  of  the  six  months.  It 
was  not  returned  until  December  31,  1905. 
Certain  claims  for  labor  and  Hens  had  at- 
tached against  the  steamer  before  It  was  re- 
turned, and  this  action  Is  brought  to  recover 
said  claims  and  for  reasonable  rental  after 
the  expiration  of  the  sis  months'  term.  The 
court  found  that  the  claims  in  the  aggregate 
amount  to  $1,724.08,  all  of  which  were  valid 
liens  enforceable  In  admiralty  on  said  steam- 
boat, tackle,  apparel,  and  furniture;  that 
of  the  $1,809.68  demanded  by  plaintiff,  be- 
sides Interest  and  costs,  made  up  of  said  sum 
of  $1,724.68  and  $175  for  the  use  of  the 
steamboat  from  September  13,  1905,  the  sum 
of  $1,423.61  was  for  debts  Incurred  by  the  de- 
fendant Beeson  subsequent  to  the  expiration 
of  the  demised  term  October  13,  1905,  and 
that  no  new  or  different  agreement  other 
than  the  original  contract  had  been  made 
or  entered  Into  between  the  parties  touching 
said  steamboat  or  the  retention  thereof  by 
the  defendant  Beeson.  The  answer  of  the 
defendant  Beeson  was  to  the  effect  that  he 
had  not  been  credited  with  certain  tackle 
and  apparel  which  he  had  placed  upon  th*» 
steamer  and  which  had  been  retained  by  the 
plaintiff,  the  respondent  here.  The  answer 
of  the  bondsmen,  appellants,  Brokaw  and 
OaiTln,  pleaded  the  same  matter  In  relation 
to  the  furnishing  of  the  tackle,  fidmltted 
the  execution  of  the  bond,  but  alleged  that 
the  larger  part  of  the  claim  sued  upon  was 
contracted  after  the  expiration  of  said  lease, 
to  wit,  the  13th  day  of  October,  1905,  that 
$1,423.61,  the  demand  asked  for  In  the  com- 
plaint, was  for  obligations  made  after  the 
expiration  of  said  demised  period,  and  de- 
nied liability  for  such  sum.  Upon  the  trial 
the  court  entered  judgment  for  the  amount 
demanded,  less  a  deduction  made  for  the 
tackle  and  appliances  which  the  respondent 
had  the  benefit  of.  The  court  also  found 
that  no  demand  had  been  made  for  the  re- 
turn of  the  boat  by  the  resiwndent,  the  les- 
sor, prior  to  its  return.  Judgment  was  en- 
tered for  the  sum  of  $1,038.04. 

It  is  contended  by  the  appellants  that  the 
bondsmen  are  not  responsible  for  any  viola- 
tion of  the  lease  contract  after  the  term  of 
six  months  had  expired.  It  Is  hardly  nec- 
essary to  go  Into  a  discussion  to  determine 
whether  this  was  a  lease  or  a  contract  in 
bailment.  Surety  bonds  will  be  construed  as 
any  other  contract.  They  are  contracts  on 
the  part  of  the  suretle-s  that  they  will  st.ind 
good  for  the  faithful  performance  of  tlie 
contracts  entered  Into  by  their  principals. 
The  bond  Is  simply  so  much  security  for 
the  faithful  performance  of  the  contract. 
This  much  Is  certain  In  this  case,  that  If  tlie 
terms  of  the  contract  had  been  complied  with 
by  the  appellant,  and  the  steamer  retui-ned 


according  to  the  agreement,  these  liabilities 
would  not  have  Iseen  Incurred,  and  the 
Bteiimer  wonld  not  have  been  weighed  down 
with  Inouuibraijees ;  so  that  it  must  neces- 
sarily follow  that  these  elements  of  damage 
sued  for  result  directly  from  a  failure  to  re- 
turn the  boat  at  the  end  of  six  mouths  as 
agreed,  and  the  condition  of  the  bond  was 
a  guaranty  of  the  compllnneo  with  the  con- 
tract, and  especially  for  the  return  of  the 
boat  at  the  time  specified.  This  condition  is 
made  prominent  both  In  the  lease  and  In  the 
bond.  There  was  an  absolute  agreement  in 
the  lease  for  the  return  of  the  steamer  at  the 
time  specified,  and  that  It  should  be  kept  free 
from  Hens;  so  that  the  only  loophole  of  es- 
cape from  the  obligation  Is  the  claim  that  the 
resiwndent  did  not  designate  the  i>articular 
spot  or  place  where  the  steamer  should  be 
returned,  notwithstanding  the  fact  that  no 
Information  on  this  subject  was  solicited  by 
the  appellant,  and  it  does  not  appear  that 
there  was  any  controversy  whatever  on  that 
subject,  and  there  Is  no  indication  from  the 
findings  that  the  want  of  designation  of  the 
point  of  reception  was  the  cause  in  the 
slightest  degree  of  the  appellant's  failure  to 
comply  with  the  terms  of  the  contract  in  that 
regard.  It  seems  to  us  that  it  would  be  an 
exceedingly  narrow  construction  to  put  on 
this  contract  that  It  was  the  duty  of  the 
resiK)ndent  to  designate  the  place  of  the  re- 
turn on  the  last  day  of  the  lease,  or  lose 
all  benefits  of  the  bond  thereafter,  and,  even 
according  to  appellant's  contention,  to  lose 
all  claim  against  Beeson  alone  for  the  pay- 
ment of  Hens  which  he  allowed  to  attach 
against  the  steamer  subsequent  to  the  ex- 
piration of  the  six  months'  term  of  lease. 
It  is  manifest  that.  If  it  could  not  enforce 
a  collection  of  such  claims  against  the  sure- 
ties. It  cotild  not  enforce  them  against  Bee^ 
son,  for  by  the  execution  of  the  bond  the 
sureties  placed  themselves  In  Becsou's  shoes. 
The  case  of  King  County  v.  Ferry,  5  Wash. 
536,  32  Pac.  538,  19  L.  R.  A.  500,  34  Am.  St. 
Rep.  880,  cited  and  strongly  relied  upon  by 
appellant.  Is  not  In  point.  What  we  held 
there  was  that,  where  the  Legislature  had 
extended  the  term  of  office  of  an  officer  be- 
yond the  limit  fixed  by  law  at  the  time  of 
his  election  and  qualification,  the  sureties 
upon  his  bond  could  not  be  held  liable  for 
his  official  acts  during  such  extended  term; 
and,  while  we  found  that  there  was  an  Ir- 
reconcilable conflict  of  authority  even  upon 
that  proposition,  we  adopted  the  view  that, 
inasmuch  as  the  term  of  office  was  fixed  by 
law,  the  sureties  could  not  be  held  rea.<!on- 
ably  to  contemplate  the  unusual  fact  that 
the  term  would  be  extended;  that  from  all 
the  circumstances  It  could  be  gathered  that 
it  was  not  the  Intention  of  the  parties  to 
the  contract  to  bind  themselves  beyond  said 
fixed  term,  and  that  the  bond,  like  any  other 
contract,  would  be  construed  with  reference 
to  the  Intention  of  the  parties.  There  the 
bond  waa  for  the  faithful  pei^orip 
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the  duties  of  the  officer  during  the  fixed 
term.  But  here,  not  only  is  the  obligation 
that  certain  things  shall  be  done  during  the 
term,  but  It  is  also  a  part  of  the  obligation 
that  the  term  shall  cease  at  the  time  pre- 
scribed, and  that  the  steamer  shall  be  re- 
turned at  such  specified  time.  In  the  one 
case  the  termination  of  the  office  was  ab- 
solutely beyond  the  control  of  the  bondsmen 
or  their  principal.  In  the  case  at  bar  the 
termination  of  the  lease  was  absolutely  with- 
in their  control,  and  was  one  of  the  essen- 
tial things  with  reference  to  which  they  con- 
tracted. 
The  judgment  is  affirmed. 

IIADLEY,  C.  J.,  and  ROOT.  MOUNT,  and 
CROW.  JJ..  concur.  RUDKIN  and  FUI^ 
LERTON,  JJ.,  took  no  part 


MTTLEFIELD   v.   D.WVSON   ct   nx. 
(Supreme  Court  of  Washington.    Nov.  22, 1007.) 

1.  I*BiNciPAi,  AND  Agent— Power  of  Aoeni 
TO  Sell  Land — Specific  Performance. 

A  power  to  convey  real  estate,  although  in- 
sufficient for  that  purpose,  may  be  sufficient  to 
authorize  a  contract  for  its  sale  which  will  be 
specifically  enforced. 

(Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  {  2f>5.] 

2.  Specific    Pesfobmance  —  Contracts    En- 
forceable—Contract BT  Agent  to  Sell 

liANI). 

Under  a  written  contract  giving  an  agent 
oxclusive  authority  to  sell  land  and  agreeing  to 
convey  to  the  person  designated,  a  written  con- 
tract of  sale  made  by  the  as'-nt  may  be  specific- 
ally enforced  by  the  purchaser. 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson,  Judge. 

Action  by  George  B.  Littlefleld  against 
Thomas  Dawson  and  wife.  Judgment  for  de- 
fendants sustaining  a  demurrer  to  the  com- 
plaint, and  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

James  C.  Moody,  for  appellant    Perry  & 

Hanson,  for  respondents. 

IIADLEY,  C.  J.  The  trial  court  sustained 
a  general  demurrer  to  the  complaint  in  this 
action,  and,  the  plaintiff  refusing  to  plead 
further,  judgment  was  entered  dismissing  the 
action.  The  plaintiff  has  appealed,  and  the 
pufliclency  of  the  complaint  Is  the  sole  ques- 
tion presented  by  the  appeal. 

The  complaint  alleges  that  the  appellant 
entered  into  a  contract  with  the  respondents 
through  the  latter's  duly  authorized  agent  to 
imrchase  certain  described  lot,s  in  the  city  of 
Seattle,  of  which  resjiondeuts  were  the  own- 
ers. The  contract  executed  by  the  alleged 
agent  was  in  writing  and  as  follows :  "Seat- 
tle, Washington,  December  4th,  1906.  Re- 
ceived from  George  B.  Littlefleld  the  sum  of 
$500.00  being  on  account  of  the  purchase 
price  of  lots  27,  28,  29,  30,  block  8,  Rainier 
Boulevard  Addition,  now  owned  by  Thomas 
Dawson,  the  purchase  price  of  which  is  $17, 


000.00  the  balance  being  i)ayable  as  follows: 
$3500.00  cash  on  delivery  of  deed,  $iai0.00  in 
one  year  at  6  per  cent  Interest,  $7o00.00  In 
three  years  at  C  per  cent.  Interest  $1500.00 
according  to  a  mortgage  now  on  said  prop- 
erty. All  as-oessmeuts  may  be  assumed  by 
purchaser,  and  if  so  assumed,  to  be  deducted 
from  the  purchase  price  of  $17,000.00.  It  Is 
agreed  that  Thomas  Dawson  shall  famish  an 
abstract  of  title  to  said  property  and  in  case 
title  is  not  perfect  and  cannot  be  made  per- 
fect within  a  reasonable  length  of  time,  then 
this  deposit  shall  be  returned  to  George  B. 
Llttlefield,  the  purchaser.  M.  Francis  Kane." 
It  Is  further  alleged  that  the  above  contract 
of  said  agent  was  authorized  by  respondents 
through  a  contract  In  writing  as  follows: 
"Nov.  5,  1006.  To  M.  Francis  Kane :  In  con- 
sideration of  the  sum  of  one  dollar  to  me  in 
hand  paid  and  of  the  services  to  be  per- 
formed by  you  in  endeavoring  to  effect  a  sale 
of  the  property,  described  on  the  reverse  side 
of  this  card,  we  do  hereby  give  and  grant  un- 
to you  for  a  period  of  twenty  days  from  date 
hereof,  and  thereafter  until  withdrawn  by 
ten  days  written  notice  the  exclusive  right  to 
sell  said  property,  and  we  agree  to  convey 
the  same,  or  cause  the  same  to  l>c  conveyed 
by  good  and  sufiicient  Warranty  Deed  to  the 
person  or  per.«ons  designated  by  you.  The 
price  of  said  projx'rty  to  \m  $17,000.00  and 
upon  the  following  terms:  $4000.00  cash, 
$4000.00  one  year,  $00(;0.00  at  C  per  cent 
three  years,  on  or  before,  assessiuouts  to  be 
assumed,  and  mortgage  of  $1500.00  out  of 
purchase  price.  We  further  agree  in  case  of 
sale  to  furnish  an  abstract  of  title  to  said 
property,  duly  certified  to  date  by  a  comjKi- 
tent  abstractor,  and  to  pay  you  a  commlssiou 
f  5  per  cent  ujpon  the  purchase  price.  Thom- 
ber 
as  Dawson,  Catherine  X  Dawson,  Owners." 

mark 
On  the  back  of  the  contract  was  Indorsed  the 
description  of  tlie  property.  It  is  i)l'o--pcl  th-'t 
respondents  refused  to  comply  with  their 
contract  and  spwiflc  i)erformance  of  the 
terms  of  the  contract  is  sought. 

It  Is  stated  In  appellant's  brief  that  the 
trial  court  based  its  ruling  upon  the  decision 
of  this  court  in  Carstens  v.  McReavy,  1  Wash. 
359,  25  Pac.  471.  If  such  was  the  case.  It 
must  have  been  the  court's  view  that  the  au- 
thority of  rrspondoiits'  ajrciit  was  limited  to 
mere  authority  to  find  a  purchaser,  and  that 
it  did  not  Include  the  power  to  make  a  con- 
tract for  the  sale  which  would  bind  respond- 
ents. A  power  may  bo  insnfflclont  to  author- 
ize an  agent  to  convoy  real  estate,  and  yet  It 
may  be  sufllciont  to  authorize  the  agent  to 
make  a  contract  for  the  sale  of  It  specific 
performance  of  which  will  be  enforced  In 
equity.  1  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
1007.  The  written  authority  to  the  agent  In 
this  instance  conferred  upon  him  the  exclu- 
sive right  to  sell  the  property,  and  expressly 
recited  that  "we  agrtH>  to  convey  the  same  or 
cause  the  same  to  be  conveyed  by  good  and 


Digitized  by  VjOOQ  IC 


Wash.) 


BRUGGBMANN  v.  CONVBRS£l 


429 


mflSclent  warranty  deed  to  the  person  or  per- 
sons designated  by  you."  If  the  authority  to 
make  a  binding  contract  was  not  Included 
within  the  terms  of  the  agency,  of  what  force 
are  the  above  words?  Their  effect  is  to  state 
that  the  principals  thereby  obligated  them- 
selves to  convey  to  the  person  that  should  be 
designated  by  the  agent  and  who  should  com- 
ply with  the  terms  spet'ifled.  The  principals 
could  not  so  obligate  themselves,  unless  the 
agent  was  at  the  same  time  authorized  to 
carry  over  and  connect  this  binding  obliga- 
tion with  the  purchaser,  and  thus  make  it 
-effectual.  The  very  words  of  the  written  au- 
tlu>rity  negative  the  Idea  that  the  principals 
were  to  be  further  consulted  as  to  the  per- 
sonnel of  the  purchaser  or  otherwise,  or  that 
they  were  tliereafter  to  ratify  the  acts  of  tlie 
«geut  before  they  would  be  bound.  Their 
agreement  was  absolute  to  accept  the  pur- 
chaser the  agent  should  duslgnate,  and  to  con- 
vey to  such  purchaser  upon  his  compliance 
with  their  specified  terms.  We  find  nothing 
in  the  case  of  Carstens  v.  McBeavy,  supra. 
Inconsistent  with  the  above  views.  The  au- 
thority to  the  agent  in  that  case  was  limited 
to  the  power  to  negotiate  a  sale,  and  there 
was  no  provision  in  the  contract  of  agency 
by  which  the  principals  bound  thenii-elves  to 
convey  to  the  purchaser  that  should  lie  desig- 
nate<l  by  the  agent,  as  In  the  case  at  bar. 

Appellant  argues  that  the  trial  court  in  ef- 
fect ignored  the  recent  case  of  Pierce  v. 
Wheeler  (Wash.)  87  Pac.  361.  We  do  iiot  see 
that  that  case  is  at  all  applicable  here.  It 
was  simply  held  there  that  the  statute  (Laws 
lOOo,  p.  110,  c.  08),  means  that  the  contract 
of  agency  must  be  in  writing  in  order  to  sus- 
tain the  recovery  of  commissions  by  the 
agent;  but  that  it  does  not  change  the  long- 
«stablished  rule  that  an  agent  may  be  orally 
authorliced  to  make  a  contract  binding  uiran 
his  principal  for  the  sale  of  lands.  It  was 
held  that.  If  the  agent  so  orally  authorized 
shall  himself  execute  a  written  memorandum 
or  agreement  concerning  the  sale  which,  if 
«xecuted  by  the  principal,  would  be  sufHcient 
to  satisfy  the  statute  of  frauds.  It  will  sup- 
port specific  performance.  There  is  no  In- 
consistency between  the  cases  cited.  In  Cars- 
tens  V.  McHeavy  the  court  found  that  the  fi- 
nal authority  of  tlie  agent  was  in  writing; 
Mit  that  the  authority  went  no  further  than 
to  confer  power  to  find  a  purchaser.  Under 
such  circumstances,  the  agent  executed  a 
written  contract  for  the  sale,  attempting  to 
bind  his  principal,  and  it  was  held  that  he 
exceeded  his  authority.  In  Pierce  v.  Whee- 
ler the  agent  was  not  authorized  In  writing, 
but  he  procured  an  ofter  to  purchase,  accept- 
ed it  subject  to  confirmation  by  his  principal, 
received  $."(00  on  account  of  the  cash  payment, 
executeil  and  delivered  a  written  memoran- 
dum signed  by  himself,  informed  his  prin- 
cipal what  he  had  done,  the  principal  ap- 
proved the  same,  and  the  agent  thereuiwn  in- 
formed the  purchaser  of  such  approval.  Un- 
der such  circumstances,  the  principal  ratified 


the  act  of  the  agent  in  making  the  written 
contract  for  sale,  and  was  estopped  to  there- 
after urge  lack  of  authority.  In  the  case  at 
bar,  however.  It  seems  to  us  that  all  the  ordi- 
nary elements  necessary  to  satisfy  the  statute 
and  to  support  specific  performance  clearly 
exist.  The  authority  to  the  agent  was  in 
writing  and  empowered  him  to  make  a  bind- 
ing contract  of  sale.  The  agent  followed 
this  by  a  written  contract  for  the  sale,  which 
Is  clear  and  Rpeclfle  in  its  termsi  It  was 
therefore  error  to  sustain  the  demurrer  to 
the  complaint 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  overrule  the 
demurrer. 

RUDKIN,  DUNBAR,  ROOT,  MOUNT,  and 
CROW,  JJ.,  concur. 


BRUGGEMANN  v.  CONVERSE  et  ux. 
(Supreme  Court  of  Washington.    Nov.  19,  1907.) 

Specific  Performance  —  Conditions  Prece- 
dent— Sale  of  Land — Tender  of  Price. 
The  purchaser  of  land  is  not  bound  to  ten- 
der the  purchase  money,  nor  to  keep  good  a  ten- 
der already  made,  as  a  condition  precedent  to 
specific  performance,  where  the  vendor  has  de- 
clared a  rescission. 

[Ed.  Note.— J'or  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  g§  286-298.] 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Grlflln,  Judge. 

Action  by  M.  B.  Bruggemann  against  C. 
n.  Converse  and  wife.  Judgment  for  plain- 
tiff, and  defendants  appeal.    AfiSrmed. 

James  Kiefer,  for  appellants.  Douglas, 
Lane  &  Douglas,  for  respondent. 

DUNBAR,  J.  The  defendants  were  the 
owners  of  certain  property  in  the  city  of  Seat- 
tle, and  on  May  4,  1906,  entered  Into  the  fol- 
lowing contract:  "Seattle,  Wash.,  May  4, 
100(5.  Received  of  M.  B.  Bruggemann,  as 
earnest  money  on  account  of  purchase  of  the 
following  described  real  estate,  situates  in 
King  county,  state  of  Washington,  to  wit: 
lot  5,  block  5,  division  No.  1,  Capitol  Hill, 
sold  for  the  sum  of  thirty-four  hundred 
($3,400.00)  dollars,  on  the  following  terms  of 
payment:  $100.00  cash  as  above,  $1,300.00 
within  ninety  days,  balance  of  $2,000.00  on  or 
before  May  1,  1908,  all  with  G%  annual  Inter- 
est from  May  1,  1906.  Abstract  of  title  to  be 
furnished  without  delay,  and  the  form  of  con- 
veyance Is  to  be  warranty  deed,  delivered 
within  ninety  days  thereafter  ui>on  receipt 
of  cash  payments,  and  the  securities  for  de- 
ferred payments.  And  It  Is  agreed  and  un- 
derstood by  said  purchaser  that  If  the  title 
is  not  good,  and  cannot  be  made  good,  this 
agreement  shall  be  void,  and  the  vendor  shall 
not  be  liable  for  any  damages,  and  the  said 
sum  of  $100.00  earnest  money,  paid  by  the 
purchaser  shall  be  returned  to  them.  If 
the  title  Is  found  to  be  good,  and  never- 
theless not  accepted  by  said  purchaser  (the 
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deed  being  tendered),  wtthln  the  time  as  here- 
in named,  said  earnest  money  is  forfeited  as 
the  consideration  paid  for  this  agreement, 
and  the  owner  of  said  premises  shall  be 
considered  to  have  fully  performed  on  his 
part  and  may  declare  this  contract  terminat- 
ed. Time  is  made  the  essence  of  this  agree- 
ment. Property  to  be  free  and  clear  of  all 
encumbrances.  [Signed  and  witnessed.]" 
The  appellants  having  refused  to  execute  a 
deed  for  the  land,  for  the  alleged  reason 
that  the  terms  of  the  contract  had  not  been 
complied  with  by  the  respondent,  action  was 
brought  for  speclflc  performance.  The  court 
found  the  contract  as  set  forth  above;  that 
the  title  to  the  property  had  been  accepted  by 
the  plalntifT;  that  subsequently,  and  on  the 
Ist  day  of  August,  1000,  plaintiff  tendered  to 
defendants  in  the  city  of  Seattle,  King  coun- 
ty. Wash.,  the  sum  of  $1,300,  in  gold  coin  of 
the  United  States,  the  same  being  a  iwrtion 
of  the  purchase  price  as  agreed  upon  In  the 
contract,  and  tendered  to  the  defendants  a 
note  signed  by  himself  and  wife  in  the  sum 
of  $2,000,  payable  on  or  before  May  1,  1008, 
with  interest  at  the  rate  of  0  i)er  cent,  per 
annum  from  May  1,  1900,  and  a  mortgage 
on  said  real  estate  above  described,  securiiiK 
said  note;  that  said  note  and  mortgage  were 
duly  signed,  executed,  and  acknowledged  by 
the  plaintiff  and  his  wife;  tliat  the  plaintiff 
further  tendered  to  defendants  a  deed  to  be 
signed  and  acknowledged  by  the  defendants 
conveying  said  property  to  the  plaintiff,  and 
demanded  that  the  defendants  i)erform  their 
said  contract  and  convey  said  property  to  the 
plaintiff;  that  the  defendants  at  no  time 
made  any  objections  to  the  tender  above  men- 
tioned or  to  the  securities  offered  by  the 
plaintiff  to  the  defendants,  hut  refused  to  con- 
vey said  property  as  provided  in  said  con- 
tract, and  have  failed  to  tender  performance 
on  their  part  of  any  of  the  obligations  In 
said  contract ;  that  they  have  failed,  neglect- 
ed, and  refused  to  carry  out  their  contract, 
and  failed  and  refused  to  accept  the  money 
tendered  or  to  accept  the  note  and  mortgage, 
and  have  served  upon  plaintiff  a  notice  In 
writing  declaring  the  aforementioned  con- 
tract rescinded  and  annulled,  and  have  in  all 
things  failed,  neglected,  and  refused  to  per- 
form their  contract  for  the  sale  of  said  real 
estate;  that  the  plaintiff  has  paid  into  court 
the  sum  of  $1,300  for  the  purpose  of  keeping 
his  said  tender,  and  that  the  plaintiff  has  at 
all  times  been  ready  and  willing  to  pay  to 
the  defendants  the  moneys  mentioned  In  said 
contract  to  be  paid  and  to  deliver  to  the  de- 
fendants the  securities  agreed  upon  for  the 
balance  of  the  purchase  price  of  said  prop- 
erty ;  and  that  the  plaintiff  has  In  all  things 
fully  performed  his  contract  In  the  matters 
and  things  by  him  to  be  done  and  performed. 
A  Judgment  was  entered  for  speclflc  perform- 
ance, and.  In  case  speclflc  iwrformnnce  could 
not  be  made  by  reason  of  the  defendants  hav- 
ing Incapacitated  themselves.  Judgment  for 
damages  iu  the  sum  of  $400,  In  addition  to 


the  $100  originally  paid.  From  this  Jndg- 
ment,  this  appeal  Is  taken. 

It  can  readily  l)e  seen  that,  If  the  facts 
found  by  the  court  are  Justified  by  the  testi- 
mony, the  appellants  have  no  defense  to  this 
action.  But  it  Is  earnestly  contended  by  the 
appellants  that  the  material  findings  of  the 
court  are  not  Justified  by  the  testimony,  that 
the  testimony  of  the  respondent  in  many  ma- 
terial respects  was  flatly  contradicted  by  the 
testimony  of  the  appellant  C.  H.  Converse, 
and  that  the  whole  record  shows  that  the 
testimony  of  respondent  was  so  Inconsistent 
with  admitted  facts  that  it  was  rendered  un- 
worthy of  belief.  We  have  carefully  read  all 
the  testimony,  the  case  being  here  for  trial  de 
novo,  and  are  unable  to  arrive  at  the  condo- 
Kton  reached  by  the  learned  attorney  for  the 
appeiinuts,  but,  on  the  other  band,  are  con- 
vinced that  the  facts  found  by  tne  trial  court 
are  fully  Justified  by  the  testimony;  and, 
without  specially  reviewing  the  testimony  In 
this  opinion,  we  are  convinced  that  the  re- 
si>ondeut  in  fairness  met  all  the  obligations  of 
his  contract,  while  it  was  the  studied  effort 
of  the  appellants  to  prevent  the  performance 
of  the  contract.  Accoi<ding  to  the  terms  of 
the  contract,  the  deed  should  have  been  ten- 
dered by  the  appellants.  This,  according  to 
his  own  testimony,  was  not  done  at  any  time 
uefore  he  attempted  to  rescind  or  at  all. 
The  right  to  rescission,  it  seems  to  us,  was  In 
effect  based  more  upon  his  delinquencies  than 
upon  those  of  the  respondent. 

The  contention  that  the  tender  was  not 
snfllcient  seems  to  ns  to  he  trivial.  But, 
even  if  it  were  not  technically  sufficient,  the 
tender  was  not  necessary  in  this  case,  for, 
l»efore  the  time  within  which  the  money  was 
to  be  paid  had  expired  and  before  tender  of 
deed  was  made,  the  appellants  had  declared 
a  resclKsion  and  had  refused  to  convey,  al- 
though the  respondent  in  his  anxiety  to  con- 
summate the  contract  had  prepared  a  deed 
which  he  tendered  to  the  appellants,  asking 
them  to  execute  It.  It  Is  universal  authority 
that  It  is  not  necessary  to  continue  a  tender 
when  the  party  for  whose  benefit  the  tender 
has  been  made  repudiates  the  contract,  for 
the  reason  that  the  law  will  not  compel  any 
one  to  do  an  Idle  thing.  The  appellants,  not 
having  compiled  with  the  requirements  of  the 
contract  in  tendering  a  deed  which  was  by 
the  terms  of  the  agreement  made  a  condition 
precedent  to  receiving  the  purchase  price, 
will  not  be  heard  to  complain  that  the  other 
party  to  the  contract  has  violated  its  con- 
ditions. We  decided  in  Stein  v.  Waddell,  37 
Wash.  C34.  80  Vac.  184,  that,  where  a  rescis- 
sion of  a  contract  was  sotight  by  the  vendor 
who  had  not  made  a  tender  of  the  con- 
veyance agreed  uiK>n  In  the  contract,  equity 
should  Insist  upon  a  strict  compliance  on  the 
part  of  one  invoking  its  aid  to  declare  a  for- 
feiture. Without  particularizing,  the  testi- 
mony, as  a  whole,  convinces  us  that  the 
numerous  contentions  of  the  appellants  are 
without  merit,  and  that  the  objections  made 
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by  the  appellants  to  the  acta  of  the  respond- 
ebt  are  mere  qnlbbles,  without  subatance. 
were  made  solely  for  the  purpose  of  prerent- 
Ing  a  compliance  with  the  contract,  and  are 
offered  aimply  as  a  pretext  for  the  noncompli- 
ance with  the  terms  of  the  contract  on  his 
part 
The  Judgment  should  be  affirmed. 

HADLEX,  C.  J.,  and  MOUNT,  CROW,  and 
BOOT,  JJ.,  concur. 


ELLIS  ▼.  CITY  OF  SEATTLE. 
(Supreme  Court  of  Washington.    Not.  19,  1907.) 

1.  Municipal     Corporations  —  Detectivib 
Streets— Action   for  Injuries— Ci^adi. 

The  claim  foi  damaf^ea  required  to  be  filed 
with  a  city  by  one  alleging  injury  through  its 
negligence  ahonld  be  liberally  construed,  and,  If 
it  directs  the  city  officers'  attention  to  the  place 
of  accident  with  reasonable  certainty,  it  is  suffi- 
cient. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  36,  Municipal  Corporations,  f  1702.] 

2.  Same— SuFPiciENCT  of  Notice. 

A  person  injured  by  falling  from  a  wagon 
which  had  run  into  a  hole  near  the  east  side  of 
a  46-foot  street  served  a  notice  of  claim  for 
damages  against  the  city,  which  alleged  that  tiie 
injury  was  received  on  the  "west"  side  of  W. 
street,  near  No.  228.  That  number  was  on  the 
east  side  of  the  street,  and  the  allegation  that  the 
injury  occurred  on  the  west  side  was  a  mistake. 
Jleld,  that  the  description  was  sufficient,  since 
it  reasonably  notified  the  authorities  of  the 
locality. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  S  1702.] 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  Levi  Ellis  against  the  city  of 
Seattle.  From  a  judgment  of  dismissal, 
plaintiff  appeals.  Beversed,  and  new  trial 
granted. 

Wilson  R.  Gay,  for  appellant  Scott  Cal- 
houn and  Elmer  E.  Todd,  for  respondent. 

DUNBAB,  J.  The  appellant  claims  to  have 
been  injured  on  the  9th  day  of  January,  1006, 
In  the  city  of  Seattle,  by  driving  into  a  hole 
which  It  Is  alleged  the  city  negligently  per- 
mitted to  remain  in  the  street.  The  claim 
for  damages,  which  was  filed  within  the  time 
prescribed  for  filing  such  claims,  was  as  fol- 
lows: "That  on  Tuesday,  January  9,  1006,  at 
about  6:S0  a.  m.,  in  the  morning  of  the  said 
day,  while  he,  Levi  Ellis,  claimant  herein, 
was  driving  a  double  team  or  horses  and 
wagon  on  Westlake  avenue,  between  Thomas 
and  John  streets,  on  the  west  side  of  said 
Westlake  avenue,  on  and  near  the  west  track- 
age of  the  Seattle  Electric  Company,  and 
near  No.  228  Westlake  avenue,  in  the  city  of 
Seattle,  King  county,  Washington,  said  street 
being  regularly  laid  out  by  the  city  as  a  pub- 
lic thoroughfare  and  nsed  by  the  people  of 
said  city  as  such  thoroughfare,  the  claimant 
Levi  Ellis,  while  so  driving  at  said  place, 
the  street  being  nnllgbted,  the  front  wheels 


of  said  wagon  went  Into  a  Urge  hole  In  said 
street  the  location  of  aald  hole  and  its  condi- 
tion being  wholly  unknown  to  this  claimant 
and  this  claimant,  being  unaware  of  danger 
was  precipitated  from  the  said  wagon,  was 
thrown  to  the  ground  In  said  street  and  re- 
ceived serious  injuries  hereafter  described, 
for  which  he  claims  damages."  The  descrip- 
tion of  the  place  where  the  accident  happen- 
ed was  set  forth  in  the  complaint  substantial- 
ly as  it  was  In  the  notice.  Upon  the  exam- 
ination of  the  plaintiff,  it  was  ascertained 
that  the  accident  occurred  on  the  east  Bide 
of  the  street,  instead  of  the  west  The  pUln- 
tlff,  being  a  man  who  could  not  read  or 
write,  testified  that  the  description  In  the 
notice  and  complaint  was  a  mistake,  and  the 
attorney  for  the  plaintiff  also  testified  that 
it  was  a  mistake  which  had  crept  In  without 
his  attention  being  called  to  It  Upon  the 
conclusion  of  the  testimony  the  court  took 
the  case  from  the  jury,  and  dismissed  the 
action,  on  the  ground  that  there  was  a  vari- 
ance between  the  description  in  the  notice 
and  complaint  and  the  proof  adduced;  so 
that  the  only  question  to  be  determined  In 
this  case  Is,  was  the  description  reasonably 
sufficient  to  notify  the  city  authorities  of  the 
locality  where  the  accident  was  alleged  to 
have  happened? 

This  court  has  uniformly  placed  a  liberal 
construction  upon  the  requirements  of  such 
notice,  holding  that  the  notice  had  a  common- 
sense  object,  viz.,  to  ai^rise  the  officers  of 
the  municipality  of  the  location,  so  that  It 
might  be  examined  with  a  view  to  preparing 
a  defense  to  the  action  If  It  was  thought  a 
defense  should  be  made,  that,  if  it  directs  the 
attention  of  said  officers  with  reasonable 
certainty  to  the  place  of  the  accident  the  re- 
quirements of  the  notice  have  been  met,  and 
that  it  was  not  Intended  that  the  terms  of 
the  notice  should  be  used  as  a  stumbling 
block  or  pitfall  to  prevent  recovery  by  meri- 
torious claimants.  Piper  v.  City  of  Spokane, 
22  Wash.  147,  60  Pac.  138;  Bom  v.  City  of 
Spokane,  27  Wash.  719,  68  Pac.  886;  Bell  v. 
City  of  Spokane,  30  Wash.  508,  71  Pac.  31; 
Hammock  v.  City  of  Tacoma,  40  Wash.  539, 
82  Pac.  803;  Mulligan  v.  City  of  Seattle,  42 
Wash.  264,  84  Pac.  721.  The  contention  of 
the  respondent  Is  that,  when  the  officers  of 
the  city  took  the  notice  for  the  purpose  of 
ascertaining  the  location,  they  were  deceiv- 
ed and  misled  by  reason  of  the  fact  that  the 
notice  stated  that  the  accident  occurred  on 
the  west  side  of  said  Westlake  avenue  on 
and  near  the  west  trackage  of  the  Seattle 
Electric  Company.  Mr.  Dennis,  claim  agent 
for  the  city,  testified  that,  when  he  went  to 
examine  the  premises,  he  did  not  examine 
the  east  side  of  the  street  at  all,  but  oon- 
flned  his  examination  oitlrely  to  the  west 
side.  The  distance  between  the  curblngs  on 
the  street  is  only  46  feet  Mr.  Dennis,  the 
claim  agent  and  inspector,  Mr.  Thomas,  the 
foreman  of  streets,  and  Mr.  LIppert,  from 
the  city  engineer's  office,  all  went  out  to  view 
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this  street  and  took  photographs  not  Of  the 
street,  bat  of  the  west  side  of  the  street, 
claiming  that  they  were  not  called  upon  to 
look  at  the  east  side  of  the  street.  If  there 
bad  been  no  more  definite  description  than 
that  the  accident  occurred  on  the  west  side 
of  the  street.  It  is  barely  possible  that  such 
officers  might  reasonably  have  been  misled, 
and  would  have  been  excused  for  not  extend- 
ing their  observations  a  few  feet  further; 
but  the  notice  also  informed  the  city  that 
the  accident  happened  near  No.  228  West- 
lake  avenue,  and  No.  228  Westlafce  avenue 
is  on  the  east  side  of  the  street.  This  was 
the  definite  description,  and  the  most  distinct 
landmark  that  was  pointed  out,  and,  if  an 
examination  had  been  made  near  No.  228 
West  lake  avenue,  which  was  a  two-story 
building,  the  hole  would  undoubtedly  have 
been  found,  or  the  place  where  the  street 
had  been  repaired  as  Indicated  by  the  new 
lumber  which  had  been  placed  over  the  hole. 
When  asked  if  there  were  any  holes  in  the 
street  on  the  east  side,  Mr.  Dennis  replied 
that  he  did  not  know.  He  did  not  look,  stand- 
ing severely  on  the  language  used  In  the  no- 
tice, that  it  was  on  the  west  side  of  the 
street,  and  totally  Ignoring  the  more  definite 
description  that  it  was  near  No.  228  West- 
lake  avenue.  A  street  40  feet  wide  is  a  very 
narrow  strip  of  ground,  and  It  would  seem 
impossible  for  three  men,  who  were  there  for 
the  purpose  of  viewing  the  street  and  finding 
an  alleged  defect  in  it,  who  went  to  the 
trouble  of  setting  their  camera  and  taking  a 
photograph  of  the  street,  not  to  notice  the 
street  in  its  full  width.  The  whole  testi- 
mony convinces  us  that  the  city  was  not,  or 
should  not  have  been,  misled  by  this  notice; 
at  least,  that  the  circumstances  should  have 
been  submitted  to  a  Jury  for  their  deter- 
mination on  this  question. 

The  merits  of  the  case  are  not  before  us, 
but,  for  the  error  of  the  court  in  taking  the 
case  from  the  Jury  and  dismissing  the  ac- 
tion, the  Judgment  will  be  reversed,  and  a 
new  trial  granted. 

HADLEY,  0.  J.,  and  RUDKIN  and  CUOW, 
JJ.,  concur.  MOUNT  and  ROOT,  JJ.,  did  not 
l)articipate. 


CASE  V.  PERRIOO  et  ux. 
(Supreme  Court  of  Wasliington.    Nov.  25,  1907.) 

1.  QuTETiNG   Title— Defenses— Pabol   Con- 
tract. 

Wliere  defendants'  claim  to  land  Involved 
in  an  action  to  quiet  title  was  based  on  a  prior 
oral  contract  of  sale  from  plaintiff's  F;rantor 
which  defendants  allesed  liad  i)een  Bubstantiniiy 
performed,  their  right  to  relief  depended  on 
whetlier  they  conld  demand  siwclfic  performance. 
FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quieting  Title,  i  47.] 

2.  Specific  Pebformance— Obal  Contract— 
Sale  of  Lano — Part  1'>:rformance. 

P.,  while  owning  certain  land  subject  to  a 
mortgage,  orally  agreed  to  convey  the  land  to 
defendants  on  their  payment  of  the  mortgage 


and  execution  within  10  days  of  a  second  mort- 
gage on  tlie  premises  for  $300.  Defendants 
did  not  execute  the  second  mortgage,  but  cut 
and  removed  quantities  of  timber  from  the 
land  without  P.'s  knowledge  until  after  it  was 
cut  Defendants  paid  the  taxes  from  1807 
to  1002.  but  paid  only  $40  on  the  original 
mortgage  in  addition  to  the  interest.  P.  i>aid 
the  taxes  from  ICMIS  to  liX)o,  inclusive,  and 
in  April,  1000,  conveyed  the  land  to  plain- 
tiff's grantor  to  secure  a  loan  after  wliich  the 
property  was  conveyed  to  plaintiff;  the  consid- 
eration, after  paying  the  latter  debt,  being  paid 
to  P.  Tiiree  days  after  the  execution  of  the  deed 
to  plaintiff's  grantor,  defendants  secretly  moved 
two  small  shacl(s  onto  the  land,  and  toolc  posses- 
sion. Held,  that  defendants  had  not  substantial- 
ly performed  their  oral  contract  of  sale,  and 
could  not  compel  performance  thereof  as  against 
plaintiff. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig., 
vol.  44,  Specific  I'erformance,  S§  240-254.] 

Appeal  from  Superior  Court;  King  County; 
Arthur  E.  Griffin,  Judge. 

Action  by  Frank  E.  Case  against  Robert 
Perrigo  and  wife.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

Solon  T.  Williams,  for  appellants.  James. 
Kiefer,  for  respondent 

HADLEY,  C.  J.  This  Is  an  action  to  re- 
cover possession  and  to  quiet  title  to  real 
estate.  The  facts  found  by  the  court  within 
the  issues  and  which  we  find  sustained  by 
the  evidence  are  as  follows:  On  the  3d  day 
of  April,  190C,  Warren  W.  Perrigo,  then  hold-. 
Ing  title  in  fee  simple  to  the  property  la 
question,  conveyed  the  same  to  one  Pennlcook,. 
as  security  for  a  prior  loan  amounting  to  a 
sum  between  $400  and  $500.  Thereafter  on 
June  19,  1900,  said  Pennlcook  and  his  wife 
conveyed  the  premises  to  this  plaintiff,  and. 
for  the  title  so  transferred,  the  plaintiff 
paid  a  consideration  of  $2,000,  the  same  being 
paid  to  said  Warren  W.  Perrigo,  and  the  lat- 
ter paid  therefrom  to  said  Pennlcook  a  sum 
sufficient  to  extinguish  his  indebtedness  to 
Pemiieook.  On  the  6th  day  of  April,  three 
days  after  the  aforesaid  deed  was  made  to- 
Peunicook,  the  defendant  Rol)ert  Perrigo, 
a  nepliew  of  Warren  W.  Perrigo,  at  night 
and  without  the  letter's  consent  or  knowledge, . 
moved  uiwn  said  premises  a  small  h--  t 
shack,  10  by  12,  formerly  used  as  a  bunkhou.s;! 
in  a  lumber  camp,  and  on  the  next  day  he 
occupied  the  same  with  his  family.  Soon 
afterwards  he  moved  upon  the  premises  an- 
otiier  shack  of  similar  description,  12  by  14. 
Both  shades  were  set  upon  blocks,  being- 
temporary  structures  readily  removable  from 
the  premises.  Robert  Perrigo  moved  the 
shacks  upon  the  premises  under  an  alleged 
claim  ot  right  by  virtue  of  a  parol  agree- 
ment made  between  himself  and  his  said 
uncle  in  the  year  1808,  whereby  the  nephew 
agreed  to  pay  the  mortgage  Indebtedness,  then 
a  lien  upon  the  premises  for  the  sum  of' 
$490,  and  the  uncle  agreed  that,  upon  the 
payment  thereof,  he  would  convey  the  prem- 
ises to  the  nephew.  Subsequently  :  wa». 
agree<i  orally  between  them,  in .  addition  to . 
the  atiove,  that  the  nephew  ^oul '    within . 
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10  days  thereafter,  execute  to  tbe  uncle  a 
second  mortgage  upon  tlie  premises  for  $300, 
and  tbe  tmcle  should  then  execute  a  deed 
to  the  nephew.  The  nephew  failed  to  execute 
the  second  mortgage.  Between  the  years 
1808  and  1905,  the  nephew  cut  and  removed 
from  the  land  quantities  of  timber  for  which 
he  received  the  net  sum  of  about  $700.  This 
was  without  tbe  consent  of  tbe  uncle  and 
without  hl8  knowledge  until  after  tbe  tim- 
ber was  cut.  The  nephew  paid  the  taxes  up- 
on the  land  for  the  years  1897  to  1902,  In- 
ctastve,  paM  the  Interest  upon  the  said  mort- 
gage to  September,  1905,  procured  an  exten- 
sion of  time  for  payment,  and  paid  $40  on 
account  of  the  prindpal.  In  Marcb,  1006, 
the  uncle  paid  the  balance  of  the  principal  of 
the  mortgage;  the  amount  being  $4.i0.  He 
also  paid  the  taxes  npon  tbe  property  for 
the  years  1903  to  1905,  inclusive;  tbe  taxes 
for  1903  and  1904  being  then  delinauent. 
About  tbe  same  time,  he  placed  lumber  upon 
tbe  premises  with  tbe  Intention  of  building 
fbereon,  and  thereupon  the  nephew  moved 
the  shacks  upon  the  premises  in  the  manner 
hereinbefore  stated,  and  he  has  since  lived 
in  them  with  his  family.  Neither  the  plain- 
tiff nor  his  agents  had  any  actual  notice  of 
the  acts  and  claims  of  tbe  nephew  at  the 
time  the  plaintiff  purchased  the  premises, 
but  both  he  and  his  agents  relied  upon  tbe 
records  of  tbe  auditor's  office  of  King  county 
in  which  county  the  land  is  situate.  Such 
records  disclose  no  title  in  said  nephew  or 
claim  of  any  kind  upon  his  part.  From  tbe 
foregoing  facts,  the  court  concluded  that  the 
nephew  and  his  wife,  the  defendants  herein, 
have  no  right  or  interest  in  tbe  premises  in 
controversy,  and  that  the  plaintiff  Is  entitled 
to  a  decree  quieting  his  title  against  the 
claims  of  the  defendants,  and  also  to  a  judg- 
ment for  possession.  Such  a  decree  was  ac- 
cordingly entered,  and  the  defendants  have 
appealed. 

The  appellants'  claim  is  based  entirely  upon 
an  oral  agreement  which  they  allege  has  been 
performed  to  such  an  extent  that  the  agree- 
ment Is  not  affected  by  the  statute  of  frauds. 
We  cannot  agree  with  this  contention.  Tbe 
test  of  appellants*  right  to  relief  here  id 
whether  they  are  in  a  position  to  demand 
speciflc  performance.  Manifestly  they  are 
not  in  such  position.  They  have  signally 
failed  to  comply  with  the  terms  of  the  oral 
agreement.  For  a  period  of  seven  years  they 
failed  to  discharge  tbe  mortgage  upon  the 
land  for  $490,  and  in  all  that  time  they  re- 
duced the  principal  by  the  sum  of  $40  only. 
They  failed  to  execute  to  the  uncle  a  second 
mortgage  upon  the  land  for  $300  within  10 
days  or  at  all,  a  condition  precedent  tmder 
the  agreement  to  their  right  to  demand  a 
deed.  There  has  been  a  remarkable  failure  to 
perform  appellants'  part  of  tbe  oral  agree- 
ment. Part  performance  of  such  an  agree- 
ment Is  insufficient  to  entitle  one  to  relief, 
unless  the  part  performance  Includes  sub- 
stantially what  is  in  his  power  to  perform. 
92  P.— 28 


Anderson  v.  Schneider,  22  Wash.  S63,  00  Pac. 
1125.  It  must  be  such  that  to  refuse  specific 
performance  of  the  contract  would  amount  to 
a  fraud  upon  the  purchaser.  Borrow  v.  Bor- 
row, 34  Wash.  684,  76  Pac.  305;  Johnson  v. 
Upper,  38  Wash.  693,  80  Pac.  801.  Appel- 
lants were  not  only  largely  deliuqueut  in  the 
performance  of  their  obligation  under  the 
agreement,  but,  in  addition  to  that,  they, 
without  their  uncle's  consent,  removed  tim- 
ber from  the  land  to  their  profit  in  the  sum 
of  about  $700.  After  all  these  circumstances 
had  transpired,  they  stealthily  and  without 
the  uncle's  consent  went  into  possession. 
Such  was  the  possession  they  held  at  the 
time  respondent  purchased  the  land.  Re- 
spondent had  not  actual  knowledge  of  the 
possession;  but,  even  if  he  was  chargeable 
with  notice  of  the  open  possession,  as  ap- 
pellants contend,  still  it  Is  not  such  posses- 
sion as  they  are  entitled  to  maintain  as 
against  either  respondent's  grantor  or  him- 
self. 

We  think  further  comments  are  unneces- 
sary to  show  that  tbe  trial  court  was  right 
in  its  determluation  of  tlie  case.  The  judg- 
ment is  affirmed. 

MOUNT,  ROOT,  CROW,  and  DUNBAR, 
JJ.,  concur.  FULLERTON  and  RUDKIN, 
JJ.,  not  sitting. 


JONKS  V.  HOOE. 
(Supreme  Coiirt  of  Washington.    Nov.  25.  in07.) 

1.  Hionw.*.YS  — Automobiles  — Injuries    to 
Travet.er. 

Whilp  the  operation  of  an  automobile  i.s 
attended  with  Rome  dangers  not  common  to  tlie 
use  of  ordinary  vehicles,  they  are  not  per  se 
dangerous,  so  «8  to  render  the  owner  respon- 
sible for  injuries  to  a  traveler  on  the  highway 
under  all  circumstances  merely  because  tbe 
operator  was  not  careful  or  competent. 

2.  Masteb  and  Skbvant— iNJUBiES  TO  Third 
Persox— Neolioence    of    Servant— Scope 

OP  EjfPLOrMENT. 

Where  defendant's  chauffeur,  without  au- 
thority, took  defendant's  automobile  from  the 
garage  without  his  knowledge  or  permission, 
and  while  using  it  on  a  personal  errand  of  his 
own  ran  over  plaintiff,  the  accident  occurred 
while  the  chauffeur  was  acting  beyond  the  .scope 
of  bis  master's  business,  and  hence  defendant 
was  not  liable. 

\Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  1220.] 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Griffin,  Judge. 

Action  by  Samuel  Jones  against  James  D. 
Hoge.  From  an  order  granting  plalutlff  a 
new  trial,  defendant  appeals.  Reversed  and 
remanded. 

Kerr  &  McCord,  for  appellant.  Jas.  P. 
McElroy  and  A.  A.  Booth,  for  respondent. 

ROOT,  J.  Respondent  commenced  this  ac- 
tion to  recover  damages  for  personal  injuries 
sustained  by  reason  of  being  run  over  by  de- 
fendant's automobile,  operated  by  one  Barnes 


Digitized  by  VjOOQ  IC 


434 


92  PACIFIC  EBPOHTER. 


(WaBb. 


an  chauffeur.  Tlie  evidence  showed  that 
Barnes  was  employed  by  defendant  to  operate 
and  care  for  his  automobile,  and  to  take  the 
«ame  to  and  from  defendant's  home  whenever 
ordered  so  to  do  by  himself  or  wife.  The  ma- 
ehlne  was  kept  at  a  public  garage,  and  Barnes 
was  authorized  to  take  the  same  therefrom 
-whenever  appellant  or  wife  so  directed,  and 
to  do  so  without  making  any  request  of  the 
owners  of  the  garage.  At  the  time  of  re- 
spondent's injury,  Barnes  had  taken  out  the 
automobile  without  the  icnowledge  or  permis- 
sion of  either  defendant  or  his  wife,  and  was 
-using  the  machine  on  an  errand  personal  to 
himself.  He  had  been  advised  that  neither 
the  defendant  nor  his  wife  required  the  ma- 
chine that  evening,  and  his  errand  was  one 
with  which  his  employer  was  in  no  manner 
concerned.  At  the  close  of  the  evidence  at 
the  trial,  a  challenge  to  the  suflScIency  of  the 
evidence  and  a  motion  to  withdraw  the  case 
from  the  jury  and  enter  judgment  for  defend- 
ant was  made  and  sustained  by  the  court 
Thereafter  a  motion  for  new  trial  was  grant- 
ed by  the  court  solely  upon  the  ground  that 
the  evidence  tended  to  show  that  Barnes  was 
not  a  competent  and  careful  operator  of  an 
automobile,  and  was  intrusted  with  its  care, 
and,  having  by  his  negllgeuce  Injured  an  In- 
nocent person,  his  employer  was  liable  for 
damages. 

It  is  contended  by  respondent  that  an  au- 
tomobile Is  a  machine  of  such  danger  as  to 
render  the  owner  thereof  liable  for  injuries 
caused  thereby  while  operated  by  his  chauf- 
feur, and  even  though  not  enpnged  directly 
In  his  line  of  employment.  If  the  master  has 
made  It  possible  for  the  chauffeur  to  take 
out  and  operate  such  machine  at  pleasure; 
that  the  master  is  holden  to  employ  only  such 
chauffeurs  as  are  competent  and  careful,  and 
must  be  holden  for  damages  occasioned  by 
their  incompetency  or  recklessness  when  mak- 
ing use  of  the  machine,  even  though  out  of 
the  line  of  employment;  and,  also,  that  In 
this  case  Barnes  was  within  the  apparent 
scope  of  his  authority.  We  do  not  think  the 
contentions  can  be  upheld.  Barnes  was  not 
using  the  machine  to  carry  out  any  purpose 
for  which  he  was  employed.  We  do  not 
think  that  an  automobile  can  be  placed  in  the 
same  category  as  locomotives,  gunpowder, 
d>-namlte,  and  similarly  dangerous  machines 
or  agencies.  It  is  true  that  the  operation  of 
this  machine  is  attended  with  some  dangers 
not  common  to  the  use  of  the  ordinary  ve- 
hicle, and  we  believe  and  have  already  held 
that  those  who  operate  these  machines  must 
be  held  to  that  degree  of  care  which  is  com- 
mensurate with  the  dangers  naturally  inci- 
dent to  their  use.  Lampe  v.  Jacobsou  (Wash.) 
00  Tac.  (Wl.  But  we  do  not  believe  that  the 
law  would  charge  the  owner  of  an  automobile 
with  a  liability  for  damages  caused  by  the 
operator  thereof  under  the  circumstances 
found  here.  In  the  case  of  Robinson  v.  Mc- 
Neil, 18  Wash.  163,  51  Pac.  35o,  this  court 


held  that,  where  a  section  foreman  who  bad 
charge  of  a  hand  car  which  he  used  to  trsTel 
over  the  road  loaned  the  same  to  some  boys, 
one  of  whom  was  thereby  Injured,  the  rail- 
way company  was  not  liable,  as  the  foreman 
was  not  authorized  to  permit  the  hand  car  to 
be  used  for  such  a  purpose.  Huddy,  on  the 
Law  of  Automobiles,  p.  15,  says  this:  "The 
motor  carriage  Is  not  to  be  classed  with 
railroads,  which,  owing  to  their  peculiar  and 
dangerous  character,  are  subject  to  legislation 
imposing  many  obligations  on  them  which  at- 
tach to  no  others.  Certainly  a  motor  vehicle 
is  not  a  machine  of  danger  when  controlled 
by  an  Intelligent,  prudent  driver.  •  •  • 
As  bearing  on  this  question,  it  has  been  stat- 
ed by  authority  that  out  of  a  total  of  3,482 
deaths  reported  to  the  coroner's  office  in  the 
city  of  Chicago  for  the  year  1905  only  5 
were  caused  by  automobiles.  For  every  death 
caused  by  an  automobile  in  the  city  of  Chi- 
cago there  were  more  than  70  deaths  caused 
by  railroad  accidents.  Twelve  people  were 
killed  by  wagons  to  every  one  who  met  death 
at  the  hands  of  an  automobile."  And  at  page 
95  the  same  author  says :  "Where  a  chauf- 
feur uses  his  employer's  automobile  for  his 
own  personal  pleasure  and  contrary  to  au- 
thority, a  party  negligently  Injured  by  the 
car  cannot  hold  the  employer  liable,  since  the 
operator  of  the  vehicle  was  not  at  the  time 
acting  for  his  employer  and  within  the  scope 
of  his  employment.  However,  the  chauffeur 
Is  liable  In  damages."  The  case  of  Slater  ▼. 
Advance  Thresher  Company,  97  Minn.  305, 
107  N.  W.  133,  Is  one  exactly  in  point.  There 
an  agent  was  furnished  an  automobile  to  be 
used  In  his  principal's  business  whenever  he 
desired.  One  day  he  took  It  out  for  a  pur- 
pose personal  to  himself  and  distinct  from 
his  employer's  business;  and,  while  so  op- 
erating It,  the  horses  of  the  plaintiff  were 
frightened  by  the  agent's  negligent  manage- 
ment of  the  machine,  and  ran  away,  injuring 
plaintiff.  The  Supreme  Court  of  Minnesota 
lield  that  the  owner  of  the  automobile  was 
not  liable.  The  case  is  well  considered,  and 
many  authorities  bearing  on  the  question  are 
collated  and  discussed.  Among  other  things 
the  court  said:  "It  Is  elementary  that  the 
master  Is  not  liable  for  Injuries  occasioned  to 
a  third  person  by  the  negligence  of  his  serv- 
ant, Avhlle  the  latter  Is  engaged  In  some  act 
beyond  the  scope  of  his  employment,  for  his 
own  or  the  purposes  of  another,  although  be 
may  be  using  the  instrumentalities  furnished 
him  by  the  master  with  which  to  perform 
the  ordinary  duties  of  his  employment,  or, 
as  expressed  In  Shear.  &  R.  Neg.  (3d  Ekl.)  t 
G3,  that,  if  the  act  complained  of  be  commit- 
ted by  the  servant  while  at  liberty  from  the 
service  of  the  master  and  while  pursuing  his 
own  interests  exclusively,  there  can  be  no 
question  of  the  master's  freedom  from  liabil- 
ity, even  though  the  Injury  would  not  have 
beon  committed  without  the  facilities  afford- 
ed the  servant  by  bis  relation  to  the  master. 


Digitized  by  VjOOQ  IC 


Wash.) 


JONES  V.  HOOa 


435 


•  •  •  The  rnle  of  law  applicable  to  the 
care  and  protection  of  dangerous  Instrumen- 
talities does  not  apply.  That  rule  requires 
the  master  to  exercise  a  proper  degree  of  care 
to  guard,  control,  and  protect  dangerous  In- 
striuuentallties  owned  or  operated  by  him, 
and,  an  Injury  occurring  by  reason  of  the 
Improper  use  of  such  an  Instrumentality  by 
a  servant,  though  occasioned  while  not  In 
the  perfoi-mance  of  his  duty,  the  master  Is 
liable.  But  the  principle  on  which  liability 
is  founded  in  such  cases  to  the  failure  of 
the  master  to  properly  keep  within  his  con- 
trol such  dangerous  agencies.  The  rule  is 
illustrated  in  Mattson  v.  Minnesota  &  N.  W. 
K.  Co.,  05  Minn.  477,  104  X.  W.  443,  70  L. 
R.  A.  503,  111  Am.  St.  Rep.  483."  See,  also, 
Bogue  V.  Bennett,  150  Ind.  478.  GO  N.  E.  143, 
83  Am.  St.  Rep.  212;  Slacomber  v.  Nichols, 
34  Mich.  212,  22  Am.  Rep.  522;  Mason  v. 
West,  61  App.  Dlv.  40,  70  N.  Y.  Stipp.  478; 
Oxford  V.  Peter,  28  111.  134;  Campbell  v. 
Providence,  0  B.  I.  1C2 ;  Atchison  v.  Randall, 
40  Kan.  421,  19  Pac.  783;  Brenner  v.  Ford, 
116  La.  550.  40  South.  834 ;  Bowler  v.  O'Con- 
nell,  162  Mass.  310,  38  X.  K.  408,  27  L..  R.  A. 
175,  44  Am.  St  Rep.  3.50 ;  Maddox  v.  Brown, 
71  Me.  432,  36  Am.  Rep.  330  ;  Fairchild  v. 
Railroad  Co.,  60  Miss.  031,  45  Am.  Rep.  427; 
Patterson  v.  Kates  (C.  C.)  152  Fed.  481 ;  Ware 
V.  Canal  Co.,  15  La.  1(50,  35  Am.  Dec.  102; 
Engei  V.  Eureica  Club,  137  N.  Y.  100,  32  N. 
E.  1052.  33  Am.  St.  Rep.  602;  IligglnB  t.  Tele- 
graph Co.,  156  N.  Y.  75,  50  N.  E.  .TOO,  00  Am. 
St  Rep.  537 ;  King  v.  Railroad  Co.,  66  N.  Y. 
181,  23  Am.  Rep.  37 ;  Railroad  Co.  v.  Shields, 
47  Ohio  St.  387,  24  N.  E.  658,  8  Lw  R.  A.  464, 
21  Am.  St  Rep.  840;  Quigley  v.  Thompson, 
211  Pa.  107.  00  Atl.  506;  MoCarty  v.  Trim- 
mins,  178  Mass.  378,  50  N.  E.  1030,  80  Am.  St 
Rep.  400;  20  A.  &  E.  Enc.  of  Law  (2d  Ed.) 
163;  Meacbam,  Agency,  ({  737,  738;  8  Cur- 
rent Law,  046,  946;  Htiddy,  Automobiles,  pp. 
95-08. 

In  the  case  of  Stewart  v.  Baruch,  103  App. 
Dlv.  577.  03  N.  Y.  Supp.  161,  the  court  said: 
"A  chauffeur  who.  In  violation  of  the  in- 
structions of  his  employer,  taiies  out  the  lat- 
ter's  automobile  for  his  own  pleasure.  Is  not 
in  BO  doing  actin;;  within  the  scope  of  his 
employment,  and  his  employer  is  not  respon- 
sible to  a  stranger  for  his  negligence."  In 
the  case  of  Indiana  Springs  Company  ▼. 
Brown,  165  Ind.  405,  74  N.  E.  615,  1  L.  R.  A. 
(N.  S.)  238,  the  court  said:  "The  law  does 
not  denounce  motor  carriages,  as  such,  on  the 
public  highways;  for,  so  long  as  they  are 
constructed  and  propelled  in  a  manner  con- 
sistent with  the  use  of  highways,  and  are 
calculated  to  subserve  the  public  as  a  bene- 
ficial means  of  transportation,  with  reason- 
able safety  to  travelers  by  ordinary  modes, 
they  have  an  equal  right  with  other  vehicles 
in  common  use  to  occupy  the  streets  and 
ToadB.  Because  novel  and  unusual  in  appear- 
ance, and  for  that  reason  lilcely  to  frighten 
bones  tmaccustomed  to  seeing  them,  is  no 


reason  for  prohibiting  their  use.  In  all  hu- 
man activities  the  law  keeps  up  with  im- 
provement and  progress  brought  about  by 
discovery  and  Invention,  and  in  respect  to 
highways,  if  the  introduction  of  a  new  con- 
trivance for  trnusportatlon  purposes,  conduct- 
ed with  due  care,  is  met  with  inconvenience 
and  even  Incidental  injury  to  those  using  or- 
dinary modes,  there  can  be  no  recovery,  pro- 
vided the  contrivance  Is  compatible  with  the 
general  use  and  safety  of  the  road."  In 
Morier  v.  St  Paul  R.  R.  Co.,  31  Minn.  351, 
17  N.  W.  052,  47  Am.  Rep.  703,  the  court  said: 
"The  universal  test  of  the  master's  liability 
is  whether  tliere  was  authority  expressed  or 
Implied  for  doing  the  act;  that  Is,  was  It 
one  done  In  the  course  and  within  the  scope 
of  the  servant's  employment?  If  It  l)e  done 
within  the  course  of  and  within  the  scope  of 
his  employment,  the  master  will  be  liable  for 
the  act,  whether  negligent,  fraudulent,  de- 
ceitful, or  an  act  of  positive  malfeasance. 
But  a  master  Is  not  liable  for  every  wrong 
which  the  servant  may  commit  during  tlie 
continuance  of  the  employment.  Liability 
can  only  occur  when  that  which  Is  done  is 
within  the  real  or  apparent  scope  of  the  mas- 
ter's business.  It  does  not  arise  when  the 
servant  steps  aside  from  his  employment  to 
do  an  act  for  himself  not  connected  with 
the  master's  business.  Beyond  the  scope  of 
his  employment  the  servant  is  ns  much  a 
stranger  to  his  master  as  any  third  person. 
The  master  is  only  responsible  so  long  as  the 
servant  can  be  said  to  be  doing  the  act  in 
the  doing  of  which  he  is  guilty  of  negligence, 
in  the  course  of  his  employment  The  mas- 
ter is  not  responsible  for  any  act  or  omission 
of  a  servant  not  connected  with  the  business 
in  which  he  sen'ee  and  does  not  happen  In 
the  course  of  his  employment,  and  In  de- 
termining whether  a  particular  act  is  done 
in  the  coarse  of  the  servant's  employment  It 
Is  proper,  first  to  inquire  whether  the  8er\'- 
ant  was  at  the  time  engaged  in  serving  his 
master.  If  the  act  be  done  while  the  serv- 
ant It  as  liberty  from  the  service  and  pur- 
suing his  own  ends  exclusively,  the  niiister 
Is  not  liable.  If  the  servant  w^as  at  the  time 
the  Injury  was  inUIoted  acting  for  himself 
and  as  his  own  master  pro  tempore,  the  mas- 
ter is  not  liable."  In  the  case  of  Reynolds 
V.  Buck,  127  Iowa,  601,  103  N.  W.  040,  the 
cotirt  used  this  language:  "Conceding,  for 
the  purpose  of  this  appeal,  that  the  son  was 
negligently  operating  the  machine  ut  the  time 
of  the  accident,  was  such  negligence  charge- 
able to  the  defendant  under  the  evidence? 
We  are  clearly  of  the  opinion  that  It  was  not. 
The  direct  evidence  all  shows  that  his  u^:e 
of  the  automobile  was  solely  for  the  pleasure 
and  convenience  of  the  young  lady  and  him- 
self, and  that  It  was  in  no  way  or  sense 
connected  with  his  employment  or  the  de- 
fendant's btislness.  The  son  had  been  given 
a  holiday,  and  was  master  of  his  own  time 
on  that  day.  This  is  conclusively  shown. 
The  defendant  had  ordered  the  machine  put 
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away  and  did  not  know  that  bis  son  wlsbed 
or  Intended  to  use  it  It  was  taken  and  used 
for  the  son's  own  pleasure,  and  we  tlilnk 
the  verdict  was  very  properly  directed  for 
the  defendant."  In  the  case  of  Berman  v. 
Sflniltz  (Sup.)  84  N.  Y.  Supp.  292,  where  de- 
fendant's driver  left  an  automobile  tempo- 
rarily, and  a  third  person  started  the  ma- 
chine, causing  an  Injury,  the  court  said:  "It 
was  not  the  duty  of  the  defendant  to  chain 
the  machine  to  a  post  or  in  some  way  fasten 
it,  so  that  it  was  impossible  for  it  to  be 
started  by  the  act  of  a  third  person.  The 
law  does  not  Impose  upon  the  defendant  a 
dct^ee  of  care  that  made  the  starting  of 
the  machine  impossible."  In  the  case  of 
Clark  V.  Buckmobile  Company,  107  App.  Dly. 
120,  94  X.  Y.  Supp.  772,  this  was  said:  "Bird- 
sail  was  the  general  manager  6f  the  defend- 
ant while  engaged  in  its  business.  Davis 
was  an  employe  of  the  defendant  while  en- 
gaged In  its  business,  but  when  not  so  en- 
gaged he  did  not  represent  the  defendant 
These  two  men  were  in  charge  of  the  machine 
when  the  accident  occurred.  Davis  was  rim- 
uing  it  and  Blrdsall  was  giving  more  or  less 
direction  with  reference  to  its  movements. 
Neither  of  them  was  engaged  in  defendant's 
business,  however.  They  did  not  represent 
the  defendant  and  it  was  not  and  Is  not 
liable  for  any  negligence  they  were  guilty  of 
which  caused  plaintiff's  injury.  Suppose  they 
had  taken  a  day  oK  for  pleasure,  and  had 
Iwrrowed  or  leased  the  machine  from  the 
defendant  to  enable  them  to  enjoy  their  out- 
ing, would  the  defendant  be  liable  for  any 
injury  resulting  from  their  negligence  in 
operating  the  machine  while  they  were  out 
upon  the  road?  Suppose,  after  business 
hours  any  day,  they  had  borrowed  or  leased 
the  machine  from  the  defendant  to  enjoy  a 
few  hours  run  across  the  country  for  their 
own  pleasure,  would  the  defendant  be  liable 
for  any  Injury  caused  by  their  negligently 
operating  the  machine  while  they  were  out? 
It  is  quite  apparent  that  in  the  cases  sug- 
gested no  liability  of  defendant  would  re- 
sult. The  reason  is  that,  in  order  to  estab- 
lish liability,  the  persons  must  not  only  be 
generally  employes  of  the  defendant,  but  must 
be  employed  in  the  business  of  the  defendant, 
not  merely  In  tlieir  own  recreation  and 
jdeasure  at  the  time  the  Injuries  were  eaus- 
«'d."  2  Thompson  on  Negligence,  8S3,  em- 
ploys tills  language:  "Tbe  rule  is  well  es- 
tablished that  the  master  will  not  in  any 
<'a.'»e  be  llaitle  for  wrong  committed  by  tlie 
servant  while  not  acting  alxjut  the  master's 
business,  or,  what  Is  substantially  the  same 
thing,  while  not  acting  within  the  scope  of 
his  authority.  This  rule  is  so  reasonable 
that  the  ground  on  which  it  rests  need  scarce- 
ly be  suggested.  In  all  tlie  affairs  of  life 
men  are  constantly  obliged  to  act  by  others, 
but  no  one  would  venture  so  to  act  if  the 
mere  circumstance  that  he  employed  another 
to  act  for  him  al>out  any  general  or  partic- 
ular business  made  him  an  insurer  against 


a  wrong  which  such  person  mtgbt  possibly 
commit  during  the  period  of  such  employ- 
ment Tbe  law  does  not  even  put  a  father 
under  such  onerous  responsibility  in  respect 
of  torts  of  his  minor  children.  But,  In  other 
words,  where  the  relation  of  master  and 
servant  subsists  by  virtue  of  a  contract,  and 
the  servant,  instead  of  doing  that  which  he 
is  employed  to  do,  does  something  which  he 
Is  not  employed  to  do  at  all,  the  master  can- 
not be  said  to  do  It  by  bis  servant,  and  the 
maxim  qui  fadt  per  allum  faclt  per  se, 
does  not  apply.  In  other  words,  If  the  serv- 
ant stops  aside  from  his  master's  business 
for  how  short  a  time  soever  to  commit  a 
wrong  not  connected  with  such  business,  the 
relation  of  master  and  servant  will  be  taken 
to  have  been  for  the  time  suspended,  and  the 
act  will  be  treated  as  tbe  personal  act  of  tbe 
servant  and  he  alone  will  be  responsible  for 
it"  We  think  an  examination  of  these  and 
other  authorities  shows  that  the  defendant 
in  this  case  was  not  liable,  that  tbe  motion 
for  judgment  was  properly  granted,  and 
that  it  was  error  to  set  tbe  same  aside  and 
grant  a  new  trisl. 

The  judgment  of  the  honorable  anporlor 
court  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with 
the  views  herein  expressed. 

HADLEY,  C.  J.,  and  RUDKIN,  CROW, 
MOUNT,  and  DUNBAR,  JJ.,  concur. 


REIFP  V.  COULTER  et  al. 

(Supreme    Conrt    of    Washington.      Nov.    26, 
1907.) 

1.  Appeai,  —  Decisions  Review abi.b  —  De- 
FAiTLT  Judgment. 

Whpre.  in  an  action  to  qnict  title,  inter- 
veners (lied  an  affirmative  answer  which  was 
wholly  denied  and  no  evidence  was  introduced 
to  support  it,  tbeir  appeal  from  a  judgment  for 
plaintiff  was  unsustainable. 

2.  Trial— Reception  op  Evidence— Reopes- 
ixo  Case. 

Where,  in  an  action  to  quiet  title  after 
plaintiff  rested  and  defendants  and  interveners 
hsd  declined  to  introduce  any  evidence  and  had 
moved  for  jiuifpnent,  the  court  orally  announced 
that  it  would  find  in  favor  of  defendants  and 
interveners,  and  two  days  thereafter  plaintiff 
served  and  filed  a  motion  to  reopen  the  case 
to  offer  further  testimony,  the  court's  former 
oral  announcement  did  not  deprive  it  of  the 
riaht  to  grant  the  motion  in  the  exercise  of 
discretion. 

I  I'^d.  Note.— For  cases  in  point,  sec  Cent.  Dig. 
vol.  4(5.  TrinI,  $§  10(;-l(JC.l 

3.  Vendor     and     Purchaser  —  Contract — 
modikication. 

Where  a  contract  for  the  sale  of  land  pro- 
vided that,  if  the  vendor's  title  should  prove 
defective,  the  earnest  money  should  be  retumetl 
to  the  purchasci-s.  a  subscxjuent  oral  agreement 
that,  if  the  title  should  be  defective,  the  vendor 
should  perfect  it  and  then  convey  the  title  to 
the  purchasers,  was  without  force  to  change  so 
materially  the  terms  of  the  written  contract 

4.  Ei.KCTioN  OF  Remedies— EsTOPrEL. 

Where  a  written  contract  for  the  gale  of 
land  provided  that,  if  the  vendor's  title  should 
be  defective,  tbe  earnest  money  should  be  re- 
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turned  and  the  purchasers  recovered  the  earnest 
money  for  want  of  a  good  title  or,  they  thereby 
elected  to  rescind  the  contract,  and  were  es- 
topped to  assert  a  parol  aRreement  modifying 
the  written  contract  by  which  the  vendor  af?reed 
that,  if  his  title  was  defective,  he  would  perfect 
it  and  then  convey  the  land  to  the  purchasers. 
5.  Tbia.1,— REoruMso  Case— Further  Testi- 
mony—Sinolk    PaKTY— OBJECTION'S. 

Where,  in  au  action  to  quiet  title  as  against 
a  contract  of  sale,  the  purchasers  were  present 
or  represented  by  counsel  at  all  times  during 
the  trial,  and,  the  ca.se  having  been  rcoijened  at 
plaintiff's  request  for  further  testimony,  the 
purchasers  did  not  ask  permission  to  introduce 
evidence  at  any  time,  they  were  not  entitled  to 
complain  that,  when  the  case  was  reopened,  the 
court  heard  testimony  from  the  plaintiff  only. 

Appeal  from  Superior  CJourt,  King  County ; 
Arthur  E.  Griffiu,  Judge. 

Action  by  J.  Conrad  ReifC  against  John  W. 
Roberts  and  another.  In  whicb  T.  Coulter  and 
otliers  intervened.  From  a  Judgment  for 
plaintiff,  defendants  Roberts  and  interveners 
appeal.    Affirmed. 

Chas.  E.  McAvoy,  Harry  B.  Warner,  and 
John  W.  Roberts,  for  appellants.  Byers  & 
flyers  and  Henry  Howar«i,  Jr.,  for  respond- 
ent. 

HADLET,  C.  J.  Tbis  is  an  action  to  quiet 
title  to  real  estate.  The  complaint  alleges 
that  the  plaintiff  is  the  owner  in  fee  simple 
of  the  land,  and  that  the  Battery  Street  Meth- 
odist Episcopal  cburcb  of  Seattle  is  a  cor- 
poration. It  is  averred  that  the  plaintiff  re- 
ceived bis  title  to  the  land  from  said  cor- 
poration, and  allegations  are  also  made  con- 
cerning the  details  of  the  manner  in  wbicb 
the  corporation  both  received  and  conveyed  its 
title.  It  is  alleged  that  tbe  title  of  the  cor- 
poration came  through  certain  trustees  to 
whom  the  property  had  been  conveyed  for  the 
use  of  tbe  ministry  and  membership  of  tbe 
"Methodist  Episcopal  Church  in  tbe  United 
States  of  America."  After  charging  that  tbe 
defendants  in  the  action  claim  some  Interest 
In  the  land  without  right,  the  i>riiyer  of  tbe 
ccmiplaint  is  that  tlu>  plaiiitilt  shall  be  ad- 
jii<l>rcd  to  be  the  o\\iior  free  mid  dear  from 
all  claims  on  the  p.-irt  of  the  Ucfendauts.  The 
di'fendauts  .Tolm  W.  Uolcrts  and  wife  an- 
sweriMl  separiUeiy,  making  cerlaiu  admissions 
and  duniiils.  and  aflirniativcly  allogiug  the 
follow  ill};  facts :  On  the  2.Sth  d.-iy  of  St'ptoui- 
ber.  l!Hi.".  the  plaintiff  and  the  defendant 
John  W.  UolK'rts  ciitorod  Into  a  contract  in 
writint:.  by  the  terms  of  which  Iloburts  agreed 
to  punliase  the  proiiiist-s  doscriU-fl  in  the 
couiiilaiiit  for  the  price  of  $!>,(XK),  and  iit  the 
time  of  the  execution  of  the  agreement  Rob- 
erts paid  tbe  idaintiff  the  sum  of  .$">00  as  part 
of  tbe  said  purcha.>-e  pric>>.  It  was  expressly 
provided  in  the  (loiitract  that  the  plaintiff 
was  to  cmive.v  the  property  to  Roberts  free 
and  clear  of  all  Incmuliraiices  and  liens  of 
every  kind,  and  the  plaintiff  was  to  furnish 
an  abstract  of  title  down  to  date,  showing  a 
perfect  title  to  be  vcstinl  In  plaintiff.  The 
plaintiff  furnished  an  abstract,  and  the  an- 
swer avers  that  It  did  not  show  a  iierfect  ti- 


tle, or  any  title,  in  plaintiff.  When  tbe  ab- 
stract was  furnished,  Roberts  examined  it, 
and  claimed  that  there  wore  defects  in  tbe 
title.  It  is  alleged  that,  after  some  confer- 
ences between  the  i)artles.  It  was  mutually 
agreed  that  a  friendly  suit  should  be  institut- 
ed to  determine  whether  the  abstract  furnish- 
ed did  or  did  not  show  a  perfect  title  in  the 
plaintiff;  It  b<Mug  agrcctl  that,  if  such  suit 
should  be  determined  in  favor  of  the  iilain- 
tiff,  then  the  conveyance  sliould  be  completed 
according  to  the  terms  of  the  aforesaid  c-on- 
traet,  and,  if  determined  In  favor  of  Roberts, 
then  the  plaintiff  should  proceed  to  perfect 
his  title,  and  when  perfected  should  convoy 
to  RolHM-ts  a  jierfer-t  title;  that  such  a  suit 
was  instituted  and  tried,  resulting  in  a  judg- 
ment that  the  plaintiff  had  not  a  perfect  title, 
and  that  Immediately  thereafter  Roberts  de- 
manded that  the  plaintiff  should  proceed  to 
Iierfect  his  title  and  convey  the  same  to  Rob- 
erts ;  that  Rol>erts  has  at  all  times  lieen  ready 
and  willing  to  perform  hi.>?  part  of  said  con- 
tract of  purchase,  and  that  this  action  is  the 
first  step  the  plaintiff  has  taken  to  perfect  his 
title.  The  answer  tenders  Into  court  the  full 
purchase  amount,  and  demands  full  perform- 
ance on  the  part  of  plaintiff.  Certain  oth?r 
persons  as  ordained  ministers  of  the  Metlio- 
dlst  Eiilscopal  Church  of  the  taiited  States  of 
America  were  made  defendants  at  their  own 
request,  by  way  of  intervention.  They,  In 
effect,  alleged  that  the  property  was  In  tbe 
year  1880  conveyetl  by  tbe  then  owners  to 
certain  i)ersons  as  tmstees  for  the  hi'neflt  of 
the  ministry  and  membership  of  said  chuix-h 
In  the  United  States,  that  said  trustees  have 
never  been  divest*^!  of  tbe  title  so  conveyed, 
and  that  tbe  Interveners  are  lieiieflclaries  un- 
der tbe  trust  so  continuing.  They  ask  tbe 
dismissal  of  the  jdalntlff's  complaint,  and  an 
adjudication  that  tbe  trust  still  continues. 
After  a  trial  the  court  entered  Judgment  to 
the  effect  that  the  plaintiff  Is  the  owner  of 
I  tbe  property  and  that  the  defendants  and 
i  also  the  Interveners  have  no  interest  therein. 
;  The  defendants  Roberts  and  the  Interveners 
!  have  appealed. 

All  the  api)ellants  have  Joined  in  the  appeal 
I  notice,  appeal  liond,  and  brief.    We  are  un- 
I  able,  however,  to  see  bow  their  interests  can 
i  be  identical  on  tbe  appeal,  for  the  reason 
'  that  the  intervener  appellants  seok  to  estab- 
lish that  the  original  deed  of  truF-t  for  the 
!  benefit  of  the  church  did  not  vest  in  the  trus- 
tees or  their  succ-essors  any  power  of  aliena- 
tion whatever,  while  the  aiiiiellants  Roberts 
seek  to  establish  that  such  power  was  con- 
I  ferretl.  but  that  it  has  never  been  properly 
'  exerclsetl.    The  theory  of  the  intervener  ap- 
liellauts'  answer  would  make  It  impossible 
for  tbe  other  appellants  ever  to  receive  title 
to  the  property,  since  they  claim  that  tbe 
proiierty   Is   for   the   iH"riK>tual   use  of    the 
church  only.    To  get  such  title  is,  however, 
I  the  very  thing  the  ai>pellants  Rolierts  seek  to 
I  accompllsli.     We  think  further  reference  to 
;  the  aiuieal  of  the  intervener  appellants  will 
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be  Tinnecessary,  for  the  reason  that  their  af- 
firmative answer  In  Intervention  was  wholly 
denied,  and  they  introduced  no  evidence  In 
support  of  It 

We  will  now  consider  the  relations  of  the 
appellants  Roberts  to  the  case.  The  statement 
of  facts  shows  that,  after  the  respondent 
had  Introduced  evidence  for  the  puriwse  of 
establlshlnfc  his  title,  he  rested,  and  thereui)- 
on  the  appellants  declined  to  Introduce  any 
evidence,  and  submitted  to  the  court  that  the 
evidence  was  insufficient  to  esttablisb  a  judg- 
ment for  the  respondent.  The  court  then 
orally  announced  that  it  would  find  in  favor 
of  the  appellants,  and  at  the  same  time  stat- 
ed that  it  had  grave  doubts  whether  the  prop- 
erty can  ever  be  sold  to  be  used  for  anything 
other  than  church  purposes.  This  occurred 
on  the  5th  day  of  September,  1900,  and  on 
the  7th  day  of  the  same  month  the  respondent 
served  and  filed  a  motion  to  reupeu  the  case 
for  the  purpose  of  Introducing  further  testi- 
mony. On  the  liith  day  of  the  same  mouth, 
over  the  protest  of  appellants,  an  order  was 
made  granting  the  motion.  On  the  5th  day 
of  November  following  the  court  heard  fur- 
ther testimony.  Appellants  vigorously  urge 
that  the  court  erred  In  reoiiening  the  case. 
Their  argument  Is  based  upon  the  theory  that 
the  oral  announcement  of  the  court  was  a 
Judgment  in  the  case.  To  this  point  they  cite 
Bartbrop  v.  Tucker,  29  Wash.  «)«,  70  Pac. 
120.  What  was  really  decided  there  was  that 
where  a  Judgment  was  actually  announced, 
but  was  not  entered,  the  court  could  nearly 
two  years  afterwards  make  a  nunc  pro  tunc 
entry  as  of  the  former  date  conformably  to 
the  announcement  then  made.  The  announce- 
ment which  had  been  made  was  the  result  of 
the  concluded  deliberations  of  the  court.  We 
regard  the  question  there  determined  as  very 
difFerent  from  the  one  now  before  us.  Here 
the  court  had  heard  certain  testimony,  and 
upon  that  as  a -basis  orally  annoimced  cer- 
tain things.  The  announcement  of  the  court 
Indicated  that  It  was  In  grave  doubt  about 
some  questions  raised  by  the  evidence  sub- 
mitted. Two  days  later  one  of  the  parties, 
after  due  notice  to  the  other,  made  applica- 
tion for  leave  to  submit  further  testimony. 
I'nder  such  circumstances,  we  think  It  will 
not  do  to  say  that  the  court  had  no  discre- 
tion In  the  matter.  In  Rogei-s  v.  Miller.  13 
Wash.  82,  42  Pac.  52.'),  52  Am.  St.  Rep.  20,  the 
situation  was  very  similar,  and  It  was  held 
that  It  was  a  matter  within  the  discretion  of 
the  court  to  reopen  the  cause  for  the  hearing 
of  further  testimony.  It  is  true  the  opinion 
In  that  case  does  not  state  that  any  announce- 
ment had  been  made  Indicating  the  decision 
of  the  court ;  but  the  trial  had  closed,  and  the 
cause  had  at  least  been  argued  and  submit- 
ted. The  difference  In  real  essence  between 
that  case  and  the  one  at  bar  we  think  Is  In- 


sufficient to  deprive  the  court  of  all  discre- 
tion in  the  premises.  We  shall  therefore  not 
review  the  discretion  of  the  court  as  exer- 
cised. 

After  the  cause  was  reopened,  further  testi- 
mony was  submitted.  This  showed  the  con- 
tents of  the  written  contract  between  respond- 
ent and  the  appellant  John  W.  Roberts  for 
the  sale  of  the  property.  That  contract  pro- 
vided that.  If  the  title  of  the  resivmdent 
should  prove  to  be  defective,  then  the  $.")00 
paid  was  to  be  returned  to  Jolm  W.  Roberts. 
The  answer  of  appellants  avers  a  subsequent 
agreement  that,  If  the  title  should  prove  to 
be  defective,  respondent  should  proceed  to 
I)erfect  It,  and  then  convey  to  appellants. 
This  is  the  averment  of  a  new  agreement 
orally  made,  which  materially  changed  the 
terms  of  the  written  contract.  The  testimony 
further  showed  that,  agreeably  to  the  terms 
of  the  written  agreement,  appellants  brought 
suit  against  resiwndent  for  the  recovery  of 
the  $500,  on  the  ground  that  the  title  was  not 
good.  Judgment  was  obtained  In  appellants' 
favor  for  the  amount.  The  Judgment  was 
paid  by  respondent,  and  api>ellant8  took  the 
money  from  the  clerk's  ofiice.  Appellants  say 
that  the  suit  was  a  friendly  one,  brought  in 
pursuance  of  the  aforesaid  verbal  agreement 
that  respondent  should  perfect  the  title.  The 
verbal  agreement  was,  however,  without  force 
to  change  so  materially  the  terms  of  the  writ- 
ten agreement.  In  any  event,  whatever  force 
might  be  attached  to  the  verbal  agreement, 
appellants  by  the  action  they  brought  elected 
to  recover  the  money  for  want  of  good  title. 
The  recovery  of  the  money  was  entirely  In- 
consistent with  the  theory  that  appellants 
were  still  seeking  the  conveyance,  and  that 
respondent  was  to  proceed  to  perfect  his  title 
and  subsequently  convey  It  to  the  appellants. 
Appellants  are  now  estopi)ed  to  assert  such 
an  agreement.  When  at^ellants  recovered 
the  money,  they  rescinded  their  contract,  and 
they  have  now  no  rights  whatever  In  the 
property.  Having  no  rights  in  the  property, 
they  have  no  Interest  In  the  review  of  the 
judgment  merely  because  it  declares  the  title 
to  be  in  the  respondent.  Complaint  is  made 
that,  when  the  <'ase  was  reopened,  the  court 
heard  testimony  from  respondent  onl.v.  Ap- 
I)ellants  Introduced  no  evidence  at  any  stage 
of  the  case.  They  do  not  appear  to  have 
asked  permission  at  any  time  to  Introduce 
evidence.  They  were  at  all  times  during  the 
trial  present  or  represented  by  counsel,  and, 
In  tlif  absence  of  a  re<iue.-<t  tl»at  they  might 
submit  testimony.  It  should  not  now  be  held 
that  their  rights  were  prejudiced  in  that  re- 
gard. 

The  Judgment  Is  affirmed. 

GROW,  MOUNT,  DUNBAR,  and  ROOT, 
JJ.,  concur.  FULLERTON  and  RUDKIN, 
JJ.,  not  sitting. 
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BURDICK  T.  MODBBN  WOODMEN  OF 

AMERICA. 

<Sapreiiie  Court  of  Washington.    Nov.  16, 1907.) 

Insurance  —  MuTUAi,  Benefit  Societies  — 
misbefbesentationb  in  appucation  — 
Avoidance  of  Claim— Waiveb. 

The  by-lawH  of  a  mntaal  benefit  inBurance 
society  provided  that  cUima  for  benefits  could 
be  paid  only  ni>on  due  presentation  to  the  so- 
ciety's board  of  directors  of  due  proofs  of  death, 
and  that  no  officer  could  waive  anr  of  the  pro- 
visions of  the  by-laws.  At  the  time  of  the  death 
of  one  insured  in  such  society,  a  certain  assess- 
ment was  due  which  under  the  by-laws  was  not 
collectible  except  by  order  of  the  board.  The 
notice  of  death  sent  by  the  local  clerk  was  the 
first  information  of  assured'a  death  received  by 
the  head  clerk.  Thereupon  blanks  for  the  proof 
of  death  were  furnished  to  the  beneficiary.  Be- 
fore the  sending  of  the  proofs  of  death,  a  clerk 
in  the  head  clerk's  office,  by  mistake  and  with- 
out knowledge  of  the  head  clerk,  sent  the  local 
clerk  a  notice  upon  a  printed  form,  calling  for 
the  payment  of  the  assessment  which  was  due 
and  statine  that  assured's  claim  had  been  al- 
lowed by  the  board  of  directors.  After  receipt 
of  such  notice  from  the  local  clerk,  the  benefi- 
ciary paid  the  assessment  called  for.  Subse- 
quently the  board  of  directors  discovered  that 
the  representations  in  the  application  were  false, 
and  the  matter  was  referred  to  one  of  the  di- 
rectors for  investi.icatlon.  At  the  following 
meeting  of  the  board  the  director  to  whom  the 
matter  wna  referred  was  succeeded  by  another. 
At  the  third  meeting  thereafter  the  board  re- 
jected the  claim,  and  thereupon  the  amount  paid 
in  by  assured,  together  with  the  assessment  paid 
by  the  beneficiary,  was  tendered  to  the  latter  and 
by  her  refused.  On  the  commencement  of  an 
action  on  the  benefit  certificate,  the  amount  ten- 
dered was  paid  into  court  Held,  that  the  so- 
ciety did  not  waive  its  right  to  avoid  the  claim 
on  the  certificate  for  the  false  representations  in 
assured's  application. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  H  1907-1916.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Miles  Poindexter,  Judge. 

Action  by  Bertha  Burdlck  against  the  Mod- 
em Woodmen  of  America.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

George  D.  Emery,  Ben  D.  Smitb,  and  L.  C. 
Stevenson,  for  appellant  Boyle  &  Warburton 
and  Quick  &  Brqckway,  for  respondent 

ROOT,  J.  Plaintiff  sued  as  beneficiary  up- 
on a  certificate  of  membership  issued  by  the 
defendant,  a  fraternal  beneficiary  society,  to 
EV.  W.  Burdlck,  her  late  husband.  Defendant 
alleged  as  a  defense  that  material  state- 
ments In  tbe  application  on  which  the  cer. 
tiflcate  was-  issued  concerning  former  medical 
treatment  and  bealtb  of  the  insured  were 
false,  and  that  tbe  company  was  not  there- 
fore liable  on  the  certificate.  Plaintiff  de- 
nied this,  and  also  alleged  a  waiver  of  tbe 
avoidance  claimed  by  the  defendant.  Attor- 
neys for  respondent  in  their  brief  make  this 
concession:  "For  the  purpose  of  this  appeal, 
and  under  the  rulings  of  the  lower  court  it 
may  be  assumed  that  such  statements  were 
In  fact  false,  and  that  defendant  is  entitled 
to  a  reversal  of  tbe  judgment  if  it  can  show 
that  no  v^oiver  ever  arose."    Henoe  tbe  sole 


question  for  this  court  is  as  to  the  question  of 
waiver. 

Tbe  assured  died  at  Butte,  Mont,  on  March 
10  or  11,  1905.  The  by-laws  of  tbe  appellant 
provide  that  claims  for  benefits  can  be  paid 
only  upon  presentation  in  the  prescribed  form 
to  the  board  of  directors  of  due  proofs  of 
death  and  allowance  thereof  by  tbe  board. 
They  also  provide  that  no  officer  of  the  soci- 
ety can  waive  any  of  the  provisions  of  the 
by-laws,  and  that  the  head  camp  in  regular 
convention  assembled  has  the  sole  lawmaking 
power.  At  tbe  time  of  Burdlck's  death,  there 
was  due  and  payable  the  regular  assessment 
for  tbe  month  of  March,  whidi  had  been  pay- 
able March  1,  and  would  become  delinquent 
March  31,  1905.  Under  the  by-laws  this  was 
not  collectible,  except  by  express  order  of  the 
board.  The  first  information  of  the  death  of 
Burdlck  was  the  o£SclaI  notice  sent  by  the 
clerk  of  tbe  local  camp,  and  received  by  tbe 
clerk  of  tbe  head  camp  on  March  23,  1905. 
Upon  the  receipt  of  this  notice,  a  statement 
of  the  standing  of  the  deceased  was  pre- 
pared by  tbe  head  clerk,  and  blanks  for  proof 
of  death  furnished  the  beneficiary.  The  pass 
report  sent  by  tlie  clerk  of  the  local  camp 
with  his  remittance  for  February  was  re- 
ceived by  tbe  head  clerk  April  10,  1905.  This 
report  was  audited  by  a  clerk  in  tbe  bead 
clerk's  ofl^ce  on  April  14,  1905,  and  on  that 
day  by  mistake  and  without  directions  of  tbe 
head  clerk  or  the  board  of  directors  to  so  do, 
said  employ^  sent  the  clerk  of  the  local  camp 
a  notice  with  the  stamped  signature  of  tbe 
head  clerk  upon  a  printed  form  calling  for 
payment  of  tbe  March  assessment  due  at  the 
time  of  Burdiek's  death,  and  stating  that  the 
"claim  of  death  of  E.  W.  Burdick,  late  neigh- 
bor of  Camp  10,717,  has  been  allowed  and  or- 
dered for  payment  by  the  society's  board  of 
directors."  At  this  time  the  proofs  of  death 
Iiad  not  been  sent  to  nor  received  by  tbe  head 
clerk  or  board  of  directors,  and,  of  course, 
had  not  been  considered  or  acted  upon  by 
them.  Neither  the  bead  clerk  nor  the  board 
knew  of  or  authorized  tbe  sending  of  this  no- 
tice, and  did  not  learn  thereof  until  the  serv- 
ice of  tbe  complaint  herein.  Tbe  proofs  of 
death  were  received  by  the  clerk  of  tbe  local 
camp  April  15tb,  and  reached  the  head  clerk 
April  20th,  after  the  board  of  directors  had 
adjourned  or  at  alx>ut  tlie  time  said  board 
was  to  adjourn,  and  without  being  called  to 
their  attention  at  that  time.  It  was  first  pre- 
sented to  the  Iward  on  May  16,  1905.  About 
5Iay  6,  1905,  the  beneficiary,  having  received 
from  the  clerk  of  the  local  camp  tbe  notice 
heretofore  mentioned,  paid  to  him  the  $2  call- 
ed for  as  the  March  assessment,  and  the 
same  was  forwarded  to  tbe  head  clerk  on 
June  9th,  with  the  regular  remittance  for 
May,  1905.  On  May  leth  tbe  board  first  dis- 
covered the  fact  that  the  representations 
made  In  the  application  were  false.  This  dis- 
covery was  made  from  the  proofs  of  death 
sent,  and  the  matter  was  referred  to  one 
Saunders,  a  director,  for  Invest Ignt Ion  and 


Digitized  by  VjOOQ  IC 


440 


02  PAOIFIO  REPORTER. 


(ycaoi. 


report  At  the  following  meeting  In  June 
1905,  director  Saunders  was  not  re-eleete' , 
but  was  succeeded  by  one  A.  M.  Boyd.  Two 
meetings  thereafter  passed  without  action, 
but  at  the  third  meeting  held  in  September, 
1905,  the  board  acted  upon  the  proofs  and  In- 
formation received,  and  rejected  the  claim. 
Thereupon  the  full  amount  paid  In  by  as- 
sured, together  with  the  $2  paid  in  by  the 
beneficiary,  was  tendered  to  the  latter,  but  by 
her  refused.  On  the  commencement  of  this 
action,  it  was  paid  into  the  registry  of  the 
court  for  her.  The  case  came  on  for  trial 
before  a  judge  and  Jury,  and  resulted  In  a 
verdict  for  the  t>eneflclary  upon  which  Judg- 
ment was  regularly  entered.  From  this  an 
appeal  is  taken  to  this  court 

Numerous  errors  are  assigned,  but  nearly 
all  Involve  the  question  of  waiver.  We  do 
not  think  the  evidence  shows  any  waiver. 
The  demand  for  the  f 2  was  Inadvertently  sent 
out  The  beneficiary  must  have  known  this, 
as  the  notice  recited  that  the  claim  had  been 
allowed  and  payment  ordered,  when  she  knew 
the  proofs  of  death  had  not  been  received.  It 
Is  urged  that  the  retention  by  the  company  of 
the  $2  for  several  months  amounted  to  a 
waiver  of  the  forfeiture.  We  think  not. 
The  company  was  entitled  to  a  reasonable 
time  within  which  to  make  a  thorough  Inves- 
tigation of  the  matter.  It  cannot  be  said 
under  all  the  circumstances  of  this  case  that 
here  was  an  unreasonable  delay.  Respondent 
was  not  thereby  Injured  in  any  material  man- 
ner, nor  were  her  rights  prejudiced.  The  $2, 
with  all  payments  made  by  the  assured,  were 
by  appellant  tendered  to  her,  and  subsequent- 
ly deposited  in  court  for  her  benefit  There 
is  no  evidence  of  any  intention  on  the  part 
of  appellant  to  waive  the  forfeiture,  nor  are 
there  any  facts  established  which  constitute 
an  estoppel.  Elliott  v.  Knights  of  Maccabees 
(Wash.)  89  Pac.  929;  Sheridan  v.  Modern 
Woodmen,  44  Wash.  — ,  87  Pac.  127;  Hop- 
kins V.  Northwestern  Ins.  Co.,  41  Wash.  592, 
83  Pac.  1019 ;  Hubbard  v.  Mutual,  etc.,  Asso- 
ciation (C.  C.)  80  Fed.  681 :  2  Bacon,  Benefit 
Soc.  SI  421,  424 ;  2  May  on  Ins.  ;§  506,  510; 
3  Briefs  on  Insurance,  2459,  2460-1 ;  Cook  on 
Life  Insurance,  {  102 ;  16  A.  &  E.  Enc.  Law, 
935,  939;  29  A.  &  E.  Enc.  Law,  1093,  1105, 
1108;  Wheaton  v.  N.  British  &  M.  Ins.  Co., 
70  Cal.  415,  18  Pac.  758,  9  Am.  St  Rep.  210; 
Blgelow  on  Estoppel,  467 ;  Taylor  v,  A.  0.  U. 
W.,  96  Minn.  441,  105  N.  W.  408,  3  L.  K.  A.  (N. 
S.)  114 ;  Franklin  Ins.  Co.  v.  Sears  (C.  C.)  21 
Fed.  290:  Weed  v.  L.  &  L.  F.  Ins.  Co.,  116  N, 
T.  106,  22  N.  E.  229;  Bennecke  v.  Conn.  Mut 
Ins.  Co.,  105  U.  S.  353,  26  L.  Ed.  990;  M.  W. 
A.  V.  Trevls,  117  Fed.  369,  54  C.  C.  A.  293. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  iastrucUous  to  dismiss  the 
action. 

MOUNT,  FDLLBRTON,  and  RUDKIN,  33., 
concur.  HADLKX,  O.  J.,  and  CROW,  J.,  did 
not  participate. 


LAURIDSEN  v.  LEWIS. 
(Supreme  Court  of  Washington.    Nov.  19,  190~.> 

1.  Appeal— Amount  ik  Contboversy— Coun- 
tebcxaim. 

Where  there  has  been  a  trial,  the  facts- 
alle$;ed  and  found  must  be  considered  together,. 
to  determine  their  sufficiency  to  constitute  a 
counterclaim  of  an  amount  sufiicicnt  to  give  the 
appellate  court  juriBdiction,  which  requires  an 
examination  of  the  appeal  upon  the  merits,  and 
will  not  be  determined  on  motion  to  dismiss  the 
appeal. 

2.  Same— Prematube— FiNAi,  JunoMESx— Mo- 
tion Pendino. 

Defendant  appealed  from  a  judgment  deny- 
ing relief  to  both  parties  pending  plaintifiTs  mo- 
tion to  strike  findings,  conclusions,  and  judg- 
ment and  plaintiff  moved  to  dismiss  the  appeal 
as  not  taken  from  a  final  judgment.  Held,  that 
plaintiff's  motion  to  strike  being  in  effect  to 
vacate  that  part  of  the  judgment  which  denied 
him  recovery,  from  which  part  defendant  had 
not  appealed,  the  appeal  was  not  premature  as 
taken  pending  a  motion  to  vacate. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §§  1S77,  1889.] 

3.  Same— Statement  or  Faot»— Either  Pab- 
TT  May  Propose. 

Under  Ballinger's  Ann.  Codes  &  St  U  5057, 
5058,  authorizing  any  party  to  any  action  or 
proceeding,  at  any  stage  thereof,  to  propose  and 
cause  to  be  certified  a  statement  of  facts  or  bill 
of  exceptions,  one  who  does  not  appeal  may  pro- 
pose a  statement  and  procure  its  certification. 

4.  Same  — No  Contest  Oveb  Facts  — State- 
ment—Motion  TO  Strike. 

Where  defendant  alone  appeals  from  a  judg- 
ment denyin);  relief  to  both  parties,  but  com- 
plains only  that  the  conclusions  of  law  and  judg- 
ment do  not  follow  from  the  facts  found,  a  mo- 
tion to  strike  a  statement  of  facts  proposed  by 
plaintiff  will  be  granted  so  far  as  concerns  the 
pending  appeal. 

Appeal  from  Superior  Court  Clallam  Coun- 
ty; Lester  Still,  Judge. 

Action  by  O.  M.  Lanridsen  against  F.  S. 
Lewis.  From  a  judgment  denying  both  par- 
ties relief,  defendant  appeals.  Motion  by 
plaintlCt  to  dismiss  appeal,  and  by  defend- 
ant to  strike  plaintifTs  statement  of  facts. 
Motion  to  dismiss  denied,  and  motion  to- 
strike  granted. 

Trumbnll  &  Tmmball,  for  appellant    A. 
W.  Buddreas,  for  respondent 

HADLET,  C.  J.  Respondent  moves  to 
dismiss  this  appeal,  first  on  the  groimd 
that  the  action  is  one  at  law  for  the  recovery 
of  money  in  which  the  original  amount  in 
controversy  is  less  than  $20(k  The  appellant 
as  defendant  in  the  action.  Interposed  a 
counterclaim  for  the  sum  of  $244.  "When  the- 
defendant  flies  a  counterclaim  In  the  trial 
court  and  then  appeals  fr<»n  a  judgment 
against  him  he  occupies  substantially  the 
position  of  a  plaintiff  appealing  from  an  ad- 
verse judgment  and  therefore  the  amount 
so  claimed  affirmatively  by  him  becomes  the- 
api)elUte  amount  in  controversy."  1  Enc. 
PI.  3c  Pr.  p.  7S4.  A  number  of  authorities 
are  dted  in  support  of  the  above  text  See, 
also,  Sorrill  ▼.  McOougan  (Wash.)  87  Pac. 
82S.  It  Is,  however,  farther  contended  that 
the  allc^lions  of  the  answer  de  not  censtl— 
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tute  a  counterclaim.  We  are  not  willing  at 
tbis  time  to  say  that  tbe  facts  stated  will 
not  support  a  counterclaim,  and  that  we 
are  without  jurisdiction  for  that  reason.  In- 
asmuch as  there  was  a  trial  upon  the  facts, 
we  think  the  facts,  both  alleged  and  found, 
mast  be  considered  together  before  finally 
determining  upon  their  sufficiency,  and  to  do 
80  calls  for  an  examination  of  the  appeal 
upon  its  merits. 

The  second  ground  of  respondent's  motion 
Is  that  the  api)eal  is  premature,  and  is  not 
from  a  final  Judgment.  Findings  of  facts 
and  conclusions  of  law  were  entered  on  July 
5,  1907.  The  findings  were  generally  in  favor 
of  the  appellant  upon  his  counterclaim,  but 
the  conclusions  of  law  were  that  the  counter- 
claim is  barred  by  tbe  statute  of  limitations. 
On  the  same  day  that  the  findings  were  en- 
tered Judgment  was  also  entered,  to  the  effect 
that  both  parties  are  denied  recovery  by  rea- 
son of  tbe  bar  of  the  statute  of  limitations. 
On  July  2otb,  respondent  filed  what  be  call- 
ed a  "motion  to  strike  findings,  conclusions, 
and  judgment."  The  transcript  discloses  no 
order  of  the  court  upon  the  above  motion, 
and  it  is  apparently  still  pending.  The  ap- 
I)eal  of  appellant  was  taken  on  August  2d, 
after  the  filing  of  the  above  motion.  We  are 
not  aware  of  any  authorized  procedure  for 
the  mere  striking  of  a  Judgment.  Perhaps 
the  motion  Is  In  l^:al  effect  to  vacate  tor 
irregularity  that  part  of  the  judgment  which 
denies  respondent  the  right  to  recover.  It 
is  necessarily  limited  to  the  vacation  of  that 
part  of  the  judgment,  Inasmuch  as  respond- 
ent has  no  interest  in  vacating  that  part 
which  is  In  bis  favor  and  which  denies  re- 
covery to  appellant.  The  appellant  does  not, 
however,  appeal  from  that  part  of  the  judg- 
ment which  respondent  seeks  to  vacate,  but 
from  that  part  only  which  denies  to  appellant 
the  right  of  recovery.  Appellant's  appeal 
was  therefore  not  taken  pending  a  motion 
to  vacate  the  real  judgment  from  which  he 
appealed.  Respondent  insists  that  the  case 
comes  within  the  rule  of  State  ex  rel.  Hen- 
nessy  v.  Huston,  32  Wash.  154,  72  Pac.  1015, 
and  Hennessy  v.  Tacoma  Smelting,  etc.,  Co., 
33  Wash.  423,  74  Pac.  r>84,  where  It  was 
held  that,  when  a  motion  has  been  made  to 
vacate  a  judgment  for  the  reason  that  it  was 
Irregularly  entered,  the  time  to  appeal  be- 
gins to  run  from  the  date  of  the  order  deny- 
ing the  motion.  The  cases  cited  are  not  ap- 
plicable here  for  the  reason  before  stated, 
that  in  legal  contemplation  and  effect  there 
is  no  motion  pending  to  vacate  the  actual 
Judgment  which  this  appeal  attacks.  The 
motion  to  dismiss  the  appeal  Is  denied. 

The  appellant  proposed  no  statement  of 
facts  In  this  case;  bis  contention  for  the  pur- 
poses of  the  appeal  being  that  the  conclusions 
of  law  and  judgment  as  against  him  do  not 
follow  from  the  facts  found.  The  respond- 
ent, however,  did  propose  a  statement  of 
facts  which  was  certified,  and  appellant  has 


moved  to  strike  It.  Tbe  first  ground  of  this 
motion  Is  that  the  statement  was  proposed 
by  respondent  for  the  sole  purpose  of  aiding 
him  to  dismiss  this  appeal,  and  that  tlie  same 
was  settled  without  jnrisdlction  or  power  in 
the  premises  and  over  tlie  protest  of  appel- 
lant. It  is  argued,  in  effect,  that  the  party 
who  appeals  is  alone  competent  to  propose 
a  stateniput  of  facts.  Sections  ."jflo"  and 
SOCiS,  Balliuger's  Ann.  Codes  &  St.,  cer- 
tainly authorize  any  party  to  any  action  or 
proceeding,  and  at  any  stage  thereof,  to 
propose  and  cause  to  be  certified  a  statement 
of  facts  or  bill  of  exceptions.  It  is  therefore 
competent  for  one  who  does  not  appeal  to 
propose  a  statement  and  procure  its  certifica- 
tion, a  right  which  respondent  had  In  this 
case. 

The  next  ground  of  the  motion  Is  that  re- 
spondent has  not  appealed,  that  tbe  appel- 
lant has  not  excepted  to  the  findings  of  facts, 
and  that  the  statement  of  facts  can  therefore 
serve  no  purpose  In  aiding  tbe  court  to  re- 
view alleged  errors  on  this  appeal.  We  think 
this  point  is  well  taken.  Respondent  had 
the  right  to  propose  and  cause  to  be  certi- 
fied a  statement  of  facts  to  become  a  per- 
manent part  of  the  record  of  the  cause,  and 
to  be  used  In  the  event  of  an  appeal  by 
either  party.  If  Its  use  should  become  material 
to  the  appeal.  This  statement  is  therefore 
properly  a  permanent  part  of  the  records 
of  the  cause,  and  it  should  not  be  stricken 
therefrom.  But,  inasmuch  as  respondent  has 
not  appealed,  and  appellant  makes  no  con- 
test as  to  the  facts  found,  the  statement 
serves  no  purpose  on  this  appeal. 

The  motion  to  strike  it  Is  therefore  granted 
so  far  as  concerns  this  appeal  only. 

CROW,  MOUNT.  DUNBAR,  and  ROOT, 
JJ.,  concur.  FULLBRTON  and  RUDKIN, 
JJ.,  not  sitting. 


HA^iLMER  v.  CAIXE. 
(Snpreme  Court  of  Washington.    Nov.  25,  1907.) 

1.  Damages  — Infants  — Personai.  Injury- 
Loss  OF  Time. 

In  a  personal  injjiry  artion  by  a  minor  by 
his  mother  as  giiaHian  ad  litem,  he  amy  recover 
for  loss  of  time  and  piirnings  diiiiiiK  liis  minori- 
ty, sincp  tlie  prosocution  of  the  action  by  the 
mother  as  guardian  ad  litem  estops  her  from 
subsequently  making  any  claim  a^rainst  defend- 
ant llierefor. 

\FA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Dainafies,  f  240.] 

2.  JiTDOMENT— Res  Judicata. 

Thouch,  in  a  personal  injury  action  by  a 
minor  by  his  mother  as  guardian  ad  litem,  items 
for  loss  of  time  and  earnings  dnring  his  minority 
were  not  specifically  mentioned  in  the  complaint, 
they  having  been  submitted  to  the  jury,  the 
judgment  upon  a  verdict  for  him  is  conclusive 
against  the  mother's  right  to  recover  them  for 
Ijerself. 

fl'Vl.  Note. — For  cases  in  voiot,  see  Cent.  Dig. 
vol.  30,  Judgment,  |i  12G3-12CS.] 
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Appeal  from  Superior  Court,  King  County ; 
Mitchell  Gilliam,  Judge. 

Personal  injury  action  by  Adolph  Hammer, 
by  Amelia  Anna  Hammer,  bis  guardian  ad 
litem,  against  Elmer  E.  Caine.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Chas.  F.  Munday,  Walter  S.  Fulton,  and 
James  A.  Kerr,  for  appellant.  Albert  D. 
Martin  and  Blaine,  Tuclier  &  Hyland,  for  re- 
spondent. 

ROOT,  J,  Respondent,  a  minor,  prosecut- 
ed this  action  by  his  mother,  as  guardian  ad 
litem,  to  recover  damages  for  personal  in- 
juries received  through  the  negligent  opera- 
tion of  an  automobile  owned  by  appellant, 
and  from  personal  conduct  of  appellant  to- 
ward him  at  the  time  of  the  collision.  From 
a  Judgment  for  $1,800  in  respoadeut's  favor, 
this  appeal  is  talcen. 

The  claim  for  damages  was  set  forth  In 
the  complaint  In  these  words:  "That,  by 
reason  of  the  facts  aforesaid,  the  said 
Adolph  Hammer  has  l)een  made  to  suffer 
great  bodily  pain  and  mental  anguish,  and 
has  suffered  great  humiliation,  chagrin,  and 
insult  on  account  of  the  acts  aforesaid,  and 
has  been  on  account  thereof  made  sick,  lame, 
and  sore,  and  has  t>ecn,  and  now  is,  confined 
to  his  bed,  and  will  be  Indefinitely,  and  has 
been  and  is,  on  account  thereof,  permanently 
Injured  and  will  never  be  able  to  follow 
the  avocation  heretofore  pursued  by  him,  and 
on  account  thereof  has  been  required  to  em- 
ploy a  physician  and  surgeon  In  an  effort  to 
undertake  to  cure  the  injuries  so  sustained 
as  aforesaid  and  to  relieve  the  pain  and  suf- 
fering on  account  of  said  injuries,  and  the 
said  plaintiff  has  been  damaged  thereby  in 
sum  of  twelve  thousand  dollars  ($12,000)." 
Appellant  urges  that  this  does  not  contain 
any  claim  for  loss  of  time  or  earnings  dur- 
ing respondent's  minority.  He  requested  the 
trial  court  to  charge  the  Jury  that  they 
could  allow  nothing  for  such  loss.  The 
<*ourt  refused,  and  instructed  the  jury  that 
they  might  award  such  sum  as  would  c-om- 
liensate  him  for  any  loss  of  time  or  earn- 
ing capacity.  Appellant  insists  that  this  is 
error,  as  respondent's  mother  was  entitled 
to  his  time  and  earnings  during  his  minority, 
and  that  she  had  not  waived  her  right  there- 
to. Respondent  contends  that  the  prosecu- 
tion of  the  action  by  the  mother  as  guardian 
ad  litem  estops  her  from  hereafter  making 
any  claim  against  appellant  for  these  Items. 
We  think,  under  former  holdings  of  this 
court,  that  this  contention  must  be  upheld. 
The  rule  announced  in  Daly  v.  Everett  Pulp 
&  Paper  Co.,  31  Wash.  252,  71  Pac.  1014,  as 
Interpreted  and  followed  in  Donald  v.  Bal- 
lard, 34  Wash.  576,  76  Pac.  80,  would  seem 
to  be  conclusive  upon  this  point.  In  the 
former  case  the  following  language  was  em- 
ployed: "In  view  of  appellant's  participa- 
tion In  the  suit,  his  consent  to  the  Judgment, 


and  his  receipt  of  the  fruits  thereof  as  guar- 
dian for  the  son,  we  think  he  should  not  now 
be  beard  to  say  that  he  has  a  demand  of  his 
own  whicli  was  not  Included  In  the  above 
suit  and  Judgment.  It  must  be  held  that  he 
emancipated  his  sou,  in  so  far  a.s  the  right 
to  recover  damages  was  concerned,  and  per- 
mitted him  to  recover  all  damages  accruing' 
by  reason  of  the  accident.  Including  those 
I)ertalning  to  the  period  of  minority,  as  well 
as  those  relating  to  the  time  beyond  minor- 
ity. It  Is  true  that  the  earnings  of  a  minor 
belong  to  the  father  unless  the  father  has 
given  them  to  him.  But  the  father  cannot 
recover  for  such  earnings  when  he  has  eman- 
cipated the  minor.  That  appellant  Is  es- 
topped to  recover  in  this  action  is  sustained 
by  the  case  of  Baker  v.  Flint  &  P.  M.  R.  R. 
Co.,  91  Mich.  298,  51  N.  W.  897.  16  I^.  R.  A. 
1,54.  30  Am.  St.  Rep.  471."  In  the  Donald  t. 
Ballard  Case,  this  was  said:  "It  was  held 
that,  under  such  circumstances,  the  father  has 
emancipated  his  son  In  so  far  as  the  right 
to  recover  damages  which  were  Included  in 
the  son's  suit  Is  concerned.  Such  is  the  case 
here.  That  the  father  consented  to  this  re- 
covery by  the  son  Is  manifest,  since  be  him- 
self caused  the  action  to  be  brought  in  bis 
own  name  as  guardian  ad  litem,  and  specific- 
ally Included  the  item  of  damage  here  under 
discussion."  If  In  the  case  at  bar  the  Items 
were  not  spedflcally  mentioned  in  the  com- 
plaint, they  were  nevertheless  submitted  by 
the  court's  charge  to  the  Jury,  and  the  Judg- 
ment upon  the  verdict  must  be  concloalve 
against  the  mother  as  to  those  matters. 
The  Judgment  is  affirmed. 

HADLBT,  C.  J.,  and  DtJXBAR.  MOUNT, 
and  CUOW,  JJ.,  concur.  RUDKIN  and  FTJLr 
LERTON,  JJ.,  did  not  participate. 


PARK  V.  NORTIIPORT  SMELTING  *  RE- 
FINING CO. 
(Supreme  Court  of  WasliingtoD.    Nov.  19,  1907.) 

1.  DAMAOES  —  IH.IUBIES  TO   PBOPEBTT  —  MODB 
OF   KSTIMATINO  DAMAGES    IS   GENKBAI.. 

Where  the  wrong  consists  in  the  removal  or 
dostruction  of  some  addition,  fixture,  or  jxart 
of  real  property,  the  Iosh  nifty  be  estimsted  upon 
the  diminution  in  value  of  the  premiso!),  if  an.v 
results,  or  upon  the  value  of  the  part  aevered 
or  destroyed,  and  that  valuation  should  be  adopt- 
ed which  will  prove  most  beneficial  to  the  m- 
jured  party,  ns  he  is  entitled  to  the  benefit  of 
his  property  intact. 

[Ed.  Note.— For  rases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  §§  273-278.1 

2.  Same— Inji;bies  to  Tbees. 

Where  the  complaint  in  such  case  alleges 
the  value  of  timber  destroyed,  and  also  the 
present  value  of  the  land  as  its  orisinal  value, 
minus  the  value  of  the  timber  destroyed,  it  war- 
rants a  recovery  for  either  the  diminution  in 
value  of  the  land  or  the  value  of  the  timber  de- 
stroyed, but  the  question  is  unimportant,  where 
it  is  coooeded  by  the  complaint  and  proof  that 
the  damages  under  either  rule  would  be  the  same. 
[Kd.  Note. — For  oases  in  point,  gee  Cent.  Dig. 
vol  15.  Damages,  §S  27»yrg§§.iy\^OOgie 
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S.  BviDENfB— Opinion  —  Ikjubt  to  Tbebb  — 

Qualifications  of  Witnesses. 

In  Hn  action  for  the  floatnirtion  of  timber, 
testimony  bk  to  llie  v»\ne  of  the  land  before  and 
after  the  trees  wore  destroyed,  to  ancertain  the 
murket  value  of  tlic  tiiober.  in  incompetent, 
where  the  witnoss:>R  were  oaljr  qualified  as  to 
land  values,  and  there  in  nothmj;  to  show  that 
they  knew  anythinj;  nbotit  the  amount,  qnality, 
quantity,  or  value  of  the  timber. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2«,  Kvidence,  §  2217.] 

4.  Tbespass  —  Injury  to  Tbees  —  Actions — 

KVIDKNTK— ISJURT   PjlEVJOtTS   TO   PERIOD   07 

LlMITATIO.V. 

In  an  action  for  the  destruction  of  timber, 
testimony  as  to  tlie  value  of  the  land  befoce  and 
after  the  trees  were  destroyed  is  incompetent, 
where  the  destruction  had  beRun  six  or  _  seven 
years  before  the  action,  and  considerable  injury 
had  resulttHl  to  the  trees  in  question,  without  the 
period  of  the  statute  of  limitation.s. 
.I.  Same. 

In  an  action  for  the  destruction  of  timber, 
recovery  cannot  he  had  for  timber  killed  with- 
out the  statutory  rierio*!.  even  though  it  may 
not  have  rotted  or  decayed  until  within  the  period. 
ti.  Witnesses— ("omprtency— Knowledge  or 
Facts— I)AMAGE.s— Pkstki'ction  of  Tlmbeh. 

In  nn  action  for  the  di'stnution  of  timber, 
where  plaintiff  testified  that  he  measured  the 
number  of  feet  of  timber  IrinK  on  the  prround. 
and  then  compared  tlie  staudios  tn>ea  with  tha^^n 
ho  had  measured  and  counted  all  the  trees,  and 
in  that  way  estimated  the  total  number  of  feet. 
he  became  competent  thereby  to  state  how  many 
thoiiKPnd  feet  of  timber  there  was  upon  the  Innd 
occordinK  to  his  estimate,  and  it  is  not  the  law 
that  such  testimony  could  only  be  fjiven  by  an 
ex|)ert  who  had  made  a  formal  cruise  of  the  tim- 
ber. 

(Ed.  Note. — For  oases  in  noint,  see  Cent.  Diif. 
vol.  .".0,  Witnesses,  jlS  80-87.] 

7.  DAM.\<iES — CERTAINTT  AS  TO  AMOUNT— DIF- 
FICULTY OF  Proof. 

In  an  action  for  the  destruction  of  timber 
bv  the  fumes  and  smoke  from  a  smelter,  the 
diflScult.v  of  proving  such  damnges  as  accrued 
within  the  period  of  the  statute  of  limitations 
is  no  bar  to  a  recovery. 

FEd.  N'iti>. — For  cases  in  iK)int,  see  Cent.  Dijf- 
vol.  1.5,  Damages.  S  .'.] 

8.  Evidknte— Opinions  — Qualifications  of 
witnf..sses. 

If  a  witness  knows  from  observation  and 
ixperionce  that  tree  and  plant  life  are  destroyed 
b.v  fume!;  nrd  smoke  from  a  smelter,  he  may 
testify  to  that  fact,  even  though  he  may  not  be 
able  to  explain  the  chemical  processes  by  which 
the  destruction  is  wronirbt. 

[Ed.  Note. — For  oas»s  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  $  2200.] 

Appeal  from  Suixrlor  Court,  SteA'cns  Coun- 
ty; D.  C.  Carey.  Jndgo. 

Action  by  Charles  N.  Park  ngnlnst  the 
Xorthport  Smelting  &  Reflnlnn  Company. 
From  a  Judgment  for  plnlntlfT,  dofendant  ap- 
peals. Reversed,  with  directions  to  grant 
a  new  trial. 

C.  S.  Voorhees,  Uet-se  II.  Voorhees,  and 
F.  y.  Wilson,  for  appellant.  Slater  &  Al- 
len and  Jesseph  &  Grlnstead,  for  resiwnd- 
ent. 

PER  CURIAM.  This  action  was  brought 
to  recover  damages  for  injuries  caused  to 
certain  forest  trees  by  the  smoke  and  fumes 
from  the  >'ortliport  Smelter.    The  comiilaiut 


alleged  ownership  of  a  certain  tract  of  land 
In  the  plaintiff ;  that  prior  to  the  damage  and 
Injury  complained  of  there  was  standing  and 
growing  on  the  land  in  a  healthy,  thrifty, 
condition  a  large  quantity  of  forest  trees, 
suitable  for  saw  timber  and  cordwood;  that 
such  forest  trees  would  produce  (500,000  feet 
of  saw  timber  and  2,.">0O  cord  of  wood,  of  the 
reasonable  value  of  $1,900;  that  for  the  two 
years  next  preceding  the  commencement  of 
this  action  the  defendant  operated  a  smelter 
at  Xortliport,  about  four  miles  from  this  land, 
and  smelted  thereat  1,000  tons  of  ore  daily, 
about  10  per  <;ent  of  which  consisted  of 
sulphur;  that  the  smoke  and  fumes  caused 
by  such  smelting  totally  destroyed  the  forest 
trees  aforesaid ;  that  the  plaintiff's  said  land 
was  of  the  reiisounble  value  of  $3,500  with 
the  trcc>s  standing  and  growing  thereon,  but 
by  reason  of  the  destruction  of  the  timber 
is  not  worth  to  exceed  $l,.'>O0,  and  that  the 
I)laintiff  lias  been  damaged  by  the  wrongful 
acts  conipluiue<l  of  as  follows : 

Saw  timber  destroyed  as  aforesaid. .  $  WO  00 
Cord  wood  destroyed  as  aforesaid. ..     1.399  00 


Total  $1,990  00 

Tlie  trial  resulted  In  a  verdict  and  Judg- 
ment for  the  plaintiff  in  the  sum  of  $.500, 
and  the  defendant  has  ajipealed. 

The  first  <|n<'sti(Ui  discussed  by  counsel  la 
the  measure  of  damages  in  this  class  of  ac- 
tions. We  think  the  better  rule  Is  that  where 
the  wrong  consists  In  the  removal  or  de- 
struction of  some  addition,  fixture  or  part 
of  real  proiierty.  the  loss  may  lie  estlmal«d 
upon  the  diminution  In  the  ralue  of  the 
premises,  if  any  results,  or  upon  the  ralue 
of  the  part  severed  or  destro.ved,  and  that 
valuation  should  be  adopted  which  will 
prove  most  benefldal  to  the  injured  party, 
as  he  Is  entitled  to  the  benefit  of  his  prop- 
erty Intact.  28  Am.  &  Eng.  En(7.  Law  (2d 
Ed.)  54.1:  St.  TiOniB,  etc.,  Ry.  Co.  r.  Ayres, 
«7  Ark.  371.  .'B?  S.  W.  1,50:  Argotslnger  t. 
Vines.  82  N.  Y.  .808;  Dwight  ▼.  Railway  Co.. 
182  N.  Y.  109,  .30  N.  E.  808.  15  h.  R.  A.  612, 
28  Am.  St.  Rep.  563.  The  appellant  contends 
that  the  respondent  In  this  case  elected  to 
sue  for  the  value  of  the  timber  destroyed, 
and  is  Ix>und  by  that  election.  We  think  the 
complaint  was  broad  enongh  to  warrant  a 
recovery  on  either  theory,  but  the  question 
Is  of  little  importance  here,  as  It  was  con- 
ceded by  the  complaint  and  the  proof  that 
the  damages  under  either  rule  would  be  the 
same:  viz.,  the  market  value  of  the  timber 
destroyed.  To  prove  the  iKsues  on  his  part 
the  respondent  qnaltfled  his  witnesses  by 
showing  their  familiarity  with  the  land  and 
their  general  knowledge  of  land  values  in 
the  neighborhood.  He  then  propounded  sul>- 
stantlally  the  following  questions  to  each 
of  bis  four  witnesses:  "State  to  the  Jury  the 
value  of  Mr.  Park's  land  on  the  5th  day  of 
August  1905  [the  date  of  the  commence- 
ment of  the  action],  taking  into  consideration 
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the  condition  of  the  timber  at  tbat  time. 
State  what  the  value  would  have  been  on 
August  5,  1905,  had  the  timber  been  in 
the  same  condition  that  It  was  on  August 
5,  1903."  The  witnesses  were  nennltted  to 
answer  both  of  these  questions  ovtr  the 
objection  of  the  appellant ;  the  answers  show- 
ing a  difference  In  value  of  from  $1,300 
to  $2,000.  We  think  this  testimony  was  In- 
competent for  two  reasons:  First.  The  wit- 
nesses were  not  qunllfled.  The  sole  issue  In 
the  case  was  the  market  value  of  certain 
timber,  and  In  the  nature  of  things  the  wit- 
nesses could  not  testify  to  that  fact  iinless 
they  liad  at  least  some  knowledge  of  the 
kind,  quality,  quantity  and  value  of  the  tim- 
ber In  controversy.  No  attempt  was  made  to 
qualify  the  witnesses  In  any  of  these  resi)ects, 
and  a  mere  general  knowledge  of  land  values 
would  not  so  qualify  them.  In  the  second 
place,  the  respondent's  testimony  showed  that 
the  smelter  had  been  In  operation  some  six 
or  seven  years  prior  to  the  commencement 
of  the  action,  and  that  considerable  Injury 
had  resulted  to  the  trees  In  question  without 
the  period  of  the  statute  of  limitations.  In 
answering  the  questions  propoundetl.  the  wit- 
nesses necessarily  took  Into  c-onslderatlon  tim- 
ber killed  and  destroyed  by  the  wrongful 
act  of  the  appellant  without  the  statute  of 
limitations,  bnt  which  was  of  value  within 
the  statutory  period,  and  thereafter  rotted 
and  decayed.  For  such  Injury  the  res])ond- 
ent  was  not  entitled  to  recover.  In  other 
words,  the  respondent  could  not  recover  the 
value  of  timber  destroyetl  without  the  statu- 
tory period,  even  though  the  timber  may 
not  have  rotted  or  decayed  until  within  the 
statutory  period,  and  It  appears  from  the 
testimony  that  much  of  the  timber  was  in 
this  condition. 

We  regret  the  necessity  which  compels  us 
to  reverse  the  judgment  on  this  ground,  as 
the  respondent  was  compelled  to  prove  his 
case  In  this  way  by  erroneous  rulings  of  the 
trial  court.  lie  sought  in  the  first  instance 
to  prove  his  damages  in  a  proper  manner, 
but  objections  to  his  testimony  were  sus- 
tained. Thus,  while  the  respondent  was  on 
the  witness  stand,  the  following  prot-eedlngs 
took  place:  "Q.  State  to  the  jury  if  you 
estimated  that  tinilier  according  to  any  meth- 
od. A.  Yes,  sir;  I  did.  Q.  WTiiit  kind  of  a 
method  did  you  use  in  estimating  the  number 
of  thousands  of  feet  of  saw  timber  on  that 
land?  A.  Instead  of  taking  the  elevation  of 
the  tree  to  get  the  height  of  it,  you  know,  we 
used  trees  that  were  lying  on  the  ground 
that  fell  down.  We  could  measure  them 
there.  We  had  tape  and  all  the  net-essary  in- 
struments to  do  the  measuring  with,  and  we 
just  simply  measured  t\n  trees  on  the  ground. 
We  measured  several  of  those — that  Is.  of  dif- 
ferent diameters  of  trees  we  measured — a:id 
then  we  counted  all  the  trees  that  were  taken 
as  being  saw  timber  and  tlien  wc  ("oiicluded 
those  ti'jes.    •    •    «    We  measured  trees  of 


various  sizes,  and  averaged  tliem  up  by  the 
thousand  foot  of  trees.  Those  that  would  go 
TOO  feet  and  those  that  would  run  as  high  as 
3,000.  Those  we  measured  that  go  700  and 
some  of  tlieni  as  high  as  3,000  and  some 
2,0(X)  feet,  and  there  were  trees  larger  that 
we  did  not  measure.  Those  larger  ones  we 
measured  were  laying  down.  In  fact,  all  those 
we  measured  were  laying  on  the  ground. 
Q.  As  I  understand,  you  measured  some  of 
the  trees  that  were  lying  on  the  ground?  A. 
Yes,  sir.  Q.  And  by  that  measurement  you 
got  an  accurate  number  of  feet  of  those  logs 
that  were  lying  down.  A.  Yes,  sir.  Q.  And 
then  you  compared,  you  estimated,  the  trees 
thiit  were  standing  with  those  which  you  had 
measured  and  which  were  lying  down,  for 
the  purpose  of  determining  the  numl)ur  of 
thousands  of  feet  lying  u|)on  the  land.  A. 
Yes,  sir.  And  then  we  counted  the  trees  la 
order  to  establish  how  many  thousand  feet 
there  was.  Q.  Now,  Mr.  Park,  state  to  the 
jury  please  how  many  thousand  feet  of  saw 
timber  there  was  upon  your  land  according 
to  that  estimate."  An  objection  to  this  ques- 
tion was  sustained  on  the  ground  that  the 
witness  was  incompetent;  the  appellant  tak- 
ing the  position  that  the  quantity  of  timber 
on  the  land  could  only  be  proved  by  an  ex- 
pert who  had  made  a  formal  cruise  of  the 
timber  as  that  term  is  understood  among 
lumbermen.  Such  is  not  the  law.  If  It 
were,  the  landowner  whose  timber  is  destroy- 
ed before  cruised  by  an  expert  is  without 
redress.  We  think  the  witness  was  qualified 
to  answer  the  question  propounded,  and  that 
the  objection  interposed  by  the  appellant 
went  to  the  weight,  rather  than  to  the  (-om- 
l>etency,  of  the  evidence  sought  to  be  elicited. 
We  refer  to  this  ruling  at  this  time  in  view 
of  a  retrial  that  must  be  ordered  on  other 
groimds. 

The  appellant  further  contends  that  the 
court  should  have  directed  a  Judgment  for 
nominal  damages  only.  We  are  not  prer>ared 
to  say  that  the  respondent  was  not  entitled 
to  recover  substantial  damages  under  the 
testimony  offered,  and  the  difficulty  of  prov- 
ing such  danuiges  as  accrued  within  the  pe- 
riod of  the  statute  of  limitations  Is  no  bar 
to  a  riH-overy.  Numerous  errors  are  assign- 
ed on  the  rulings  of  the  court  In  admitting 
e.Kix>rt  testimony  tending  to  show  the  cause  of 
the  destruction  of  the  trees.  Many  of  these 
rulings  may  not  occur  on  a  retrial,  and  we 
will  not  consider  them  in  detail.  It  seems 
to  us  that  much  te<'hulcal  knowledge  was 
wasted  on  this  subject.  If  a  witness  knows 
from  observation  and  experience  that  tree 
and  plant  life  are  destroye<l  by  the  fumes 
and  smoke  from  a  smelter,  he  may  testify  to 
that  fact,  even  though  he  may  not  be  able  to 
explain  the  chemical  jirocesses  by  which  the 
destruction  is  wrought.  On  the  same  prln- 
cli)le,  a  witness  may  testi"-  that  a  car  Is 
propelled  by  electricity,  tli>,.igh  he  may  not 
understand  the  mechanism  of  the  car,  or 
know  liow  the  electricity  Is  genoratgd  or  the 


icity  Is  genoratgd  or  tlie 
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mysterious  power  applied.  We  think  this 
statemoit  will  be  a  sufficient  guide  tor  tbe 
court  on  a  retrial  of  tlie  cause,  wtUcIi  is  now 
awarded. 

Tlie  Judjfment  of  tiie  court  below  is  revers- 
ed witii  directions  to  grant  a  new  trial,  and, 
in  view  of  tbe  fact  that  the  course  pursued 
by  tlie  respondent  was  forced  upon  biui  by 
the  erroneous  rulings  of  tlie  trial  court,  the 
costs  in  this  court  will  abide  the  result  of 
the  new  trlaL 


BROADWAY  HOSPITAL  &  SANITARIUM 
V.  DECKER. 

(Supreme  Court  of  Washington.    Nov.  3  P.  1907.) 

1.  Evidence  —  Pabol  Evidence  —  Wbitten 
Contracts— Modification. 

When  an  agreement  has  been  reduced  to 
writing,  it  cannot  be  contradicted,  altered,  added 
to,  or  varied  by  parol  or  extrinsic  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  1756-1765.] 

2.  Fbauds,  Statute  or— Defects  in  Wbitino 

— Pahol  Evidence. 

Where  the  subject-matter  of  a  contract  is 
within  the  statute  of  frauds,  and  the  contract  or 
memorandum  is  deficient  in  one  or  more  of  those 
essentials  required  by  the  statute,  parol  evidence 
cannot  be  received  to  supply  the  defects. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  {  375.] 

8.  Same. 

A  writing  giving  an  option  on  real  estate 
described  as  "House  No.  322,  Broadway,"  with- 
out anything  further  by  which  the  identity  of 
the  property  might  be  determined,  is  too  in- 
definite to  Hatisfy  the  statute  of  frauds;  such 
description  being  referable  to  any  city  wliere 
a  street  of  tbe  name  may  exist,  and  extrimsic 
evidence  is  not  admijssible  to  show  the  actual 
land  subject  to  the  option. 

[Ed.  Note.— For  cases  in  point,  sec  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  i  375.] 

4.  Vendob  and  Pcrchaseb— Option— Lease — 
contbacts— constbuino  instbuhents  to- 

oetheb. 

A  contract  giving  an  option  to  purchase 
land  between  defendant  and  the  promoter  of 
plaintitE  corporation  was  defective  in  it.s  de- 
scription of  the  property.  A  lease  definitely 
describing  the  proi)erty,  but  not  mentioning  the 
option,  was  afterwards  executed  by  defendant  to 
plaintiff.  Plaintiff,  seeking  to  enforce  the  op- 
tion, alleged  that  the  lease  was  in  furtlierance 
of  it,  and  showed  the  property  intended  to 
be  conveyed  by  it.  Held,  that  the  description 
in  the  option  was  not  aided  by  a  reference  to 
the  lease,  since  the  two  writings  upon  their  face 
bear  no  relation  to  each  otlier. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  }  81.) 

5.  P''rauds,  Statute  of  —  Sufficiency  of 
Wbitino  —  Contents  of  Memobandum  in 
General. 

Where  an  option  between  defendant  and  the 
promoter  of  plaintiff  corporation  is  defective 
in  its  description  of  the  projjerty,  and  makes  no 
mention  of  plaintiff,  and  a  lea.se,  definitely  de- 
scribing the  property,  but  not  mentioning  the  op- 
tion, is  afterwards  executed  by  defendant  to 
plaintiff,  and  both  writings  fail  to  show  any  time 
within  which  the  option  should  be  exercised  and 
also  to  show  any  considorntion  for  the  option, 
specific  performance  of  the  contract  cannot  be 
enforced,  since  tbe  es.sential  features  of  the  con- 
tract must   be   esstablished   by  parol   evidence, 


which   cannot    be   done    under   the   statute   ot 
frauds. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §  375.] 

6.  Same  — Effect  of  Statutes  —  Part  Peb- 

fobmancb  in  general. 

Where  it  is  shown  that  plaintiff,  a  corpora- 
tion, is  in  posciession  of  certain  proi>erty  under 
a  lease  from  defendant,  and  plaintiff  seeks  to  en- 
force an  option  on  the  property  executed  by 
defendant  to  plaintiff's  promoter,  which  is  de- 
fective in  its  description  of  tbe  property,  the  pos- 
session is  not  such  a  part  performance  as  will 
support  an  oral  agreement  giving  the  option, 
the  po8ses.sion  being  referable  to  the  lease,  and 
not  to  the  option  sought  to  be  enforced. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  S  292.] 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson,  Judge. 

Action  by  the  Broadway  Hospital  &  Sani- 
tarium against  Sarah  J.  Decker  to  enforce  an 
option  on  real  estate.  From  a  judgment  sus- 
taining a  demurrer  to  the  complaint,  plaintiff 
appeals.    Affirmed. 

Rust  &  Terhune,  for  appellant  William 
W.  Wllshire,  for  resi)ondent. 

HADL.EY,  C.  J.  In  this  cause  the  trial 
court  sustained  a  general  demurrer  to  the  com- 
plaint. The  plaintiff  having  elected  to  stand 
upon  its  complaint  and  having  refused  to 
amend,  the  court  entered  judgment  dismiss- 
ing the  action.  Tbe  plaintiff  has  appealed 
from  the  Judgment.  The  sole  question  to  bo 
determined  Is  whether  tbe  trial  court  erred 
in  holding  that  tbe  complaint  does  not  state 
a  cause  of  action.  The  purpose  of  the  action 
is  to  enforce  specific  performance  of  a  con- 
tract and  it  will  be  necessary  to  set  forth  at 
length  tbe  substance  of  the  extensive  al- 
legations of  the  complaint 

The  complaint  shows  that  at  all  times  sub- 
sequent to  March  29,  1906,  the  plaintiff  was  a 
corporation,  and  that  the  defendant  was  and 
is  the  owner  of  the  real  property  over  which 
the  controversy  arises;  that  on  the  22d  day 
of  March,  1906,  and  at  all  times  subsequent 
thereto  until  the  organization  of  the  plain- 
tiff corporation,  one  McClure  and  certain 
other  persons  were  engaged  as  promoters  in 
the  organization  of  the  plaintiff  and  in  tbe 
promotion  of  business  for  its  use  and  bene- 
fit ;  that  on  said  last-named  date  said  Mc- 
Clure, for  the  use  and  benefit  of  the  plaintiff, 
entered  Into  an  agreement  with  the  defendant 
for  the  renting  from  defendant  of  all  of  lot 
6,  block  29,  In  A.  Pontius'  addition  to  the  city 
of  Seattle,  with  the  exception  of  a  small  por- 
tion thereof  in  the  rear  on  which  was  then 
and  now  is  situated  a  small  cottage;  that 
the  agreement  provided,  among  other  things, 
that  said  McClure,  for  the  use  and  benefit 
of  the  plaintiff,  would  then  and  there  pay  to 
the  defendant  |10  as  a  first  and  partial  pay- 
ment upon  tbe  first  three  months'  rent  of  the 
premises  so  to  be  leased,  and  that  tbe  plain- 
tiff when  organized  should  enter  Into  an  in- 
denture of  lease  for  tbe  premises  so  to  be  let 
for  the  period  of  one  year  at  the  rental  of 
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$70  per  month;  that  It  was  also  further  a 
part  of  said  agreement,  In  consideration  of 
the  $10  paid,  that  the  plaintiff,  when  or- 
ganized, should  at  all  times  during  the  year 
called  for  In  said  lease  have  the  right  to  pur- 
chase the  whole  of  said  lot  upon  the  payment 
of  the  sum  of  $12,000 ;  that  part  of  the  terms 
of  said  contract  for  lease  and  the  said  option 
were  reduced  to  writing  and  signed  by  the 
defendant,  which  said  writing  inoluslve  of  the 
signature  is  as  follows :  "Soattlo,  Wash.  3/22, 
1006.  Received  of  Dr.  R.  A.  McClure  ($10.00) 
ten  dollars  as  part  payment  on  rent  for  House 
No.  322  Broadway,  Bal.  $200.00  to  be  paid 
April  15,  IfKK!  for  3  mos.  rent.  Rent  to  be 
$70.  The  lease  to  be  one  year  from  May  1st- 
19(H;.  I  also  agvoo  to  paint  outside  of  house 
and  also  give  parties  occupying  house  option 
on  buying  for  $12,000.  Jlrs.  J.  Decker."  It 
is  averred  that  the  defendant  knew  that  Mc- 
l.'lure  was  engaged  as  iirumotcr  of  the  plain- 
tiff, and  that  the  contract  was  made  for  the 
use  and  benefit  of  plaintiff;  that.  In  further- 
ance of  said  agreement  nmdc  by  McCluro  in 
sinticijiation  of  its  organization,  the  plaintiff 
after  its  organization  was  effected  entered 
into  a  written  lease  with  defendant  for  the 
property  which  la  mentioned  above,  and  that 
the  same  is  described  in  the  lease.  It  Is  al- 
leged that  Innncdiatel.v  after  the  agreement 
was  made  between  McClure  and  the  defend- 
ant Mc<*lure,  In  belinlf  of  and  for  the  use  and 
benefit  of  the  idaintiff,  entered  into  the  pos- 
session of  said  premises  and  continued  in 
such  possession  until  the  organisation  of  the 
plaintiff,  since  which  time  the  plaintiff  has 
been  and  still  is  in  possession ;  that  M(<,'lure 
and  the  plaintiff  have  kept  and  performed 
every  condition  upon  their  or  either  or  their 
parts  to  be  kept  and  performed  as  in  any 
manner  growing  out  of  said  contract  or  of 
said  lease ;  that  the  defendant  has  never  at 
any  time  demanded  of  the  pliiintifC  or  of  said 
McC'lure  that  they  or  either  of  tliem  exercise 
the  option  given  in  said  c-ontract  and  iiay 
said  sum  of  $12,000.  but  that,  on  the  contrary, 
the  defendant  has  from  time  to  time  rep- 
resented to  the  plaintiff  that  there  was  no 
ne<'esslty  for  haste  In  tiie  matter  of  exer- 
cising the  option  ;  tliat  the  plaintiff  has  from 
time  to  time  assured  the  defendant  that  It 
would  avail  Itself  of  its  option  to  purchase, 
and  that  it  would  pay  said  sum  of  money  be- 
fore the  expiration  of  the  right  to  )>urchase  as 
given  in  the  contract ;  that  tlie  |)lalntiff  has 
from  time  to  time  as.sur(Ml  the  defendant  that, 
if  she  was  desirous  of  having  the  option  ex- 
ercised at  an  earlier  time  tlian  the  final  ex- 
piration of  tlie  time  tiierefor.  plaintiff  would 
do  so  iiiK)ii  her  request,  but  tlnit  si»o  respond- 
ed that  it  was  innnaterinl  to  her,  and  that 
she  recognized  plaintiff's  right  to  exercise 
the  option  at  any  time  within  one  year  from 
the  date  of  said  contract;  that  the  plaintiff 
has  relied  upon  its  said  right  to  exercise  Its 
option  at  any  time  within  said  year,  and  has 
also  relied  upon  the  reiiresentatlons  of  the 
defendant  that  she  recognized  such  right,  for 


which  reasons  It  has  not.  except  as  herein- 
after stated,  made  a  tender  of  performance 
upon  its  part;  that  on  October  22,  1900. 
plaintiff  tendered  to  the  defendant  $12,000 
legal  tender  of  the  United  States  and  de- 
manded a  deed  to  the  said  lot.  It  Is  alleged 
that  the  defendant  made  no  objection  to  the 
form  or  sufficiency  of  the  tender,  but  that 
in  total  disregard  of  plaintiff's  rights  under 
the  contract  and  In  breach  thereof,  the  de- 
fendant has  refused  to  make  any  conveyance 
whatever  to  the  plaintiff:  that  at  all  times 
since  its  organization  the  plaintiff  has  been 
engaged  in  conducting  a  hospital  and  sani- 
tarium in  the  building  described  in  said  lease 
situated  upon  said  lot,  and  that,  relying  upon 
said  option  contract,  the  plaintiff  has  made 
many  valuable  improvements  to  said  building 
with  the  knowledge  and  consent  of  defend- 
ant. The  plaintiff  offers  to  bring  the  $12,000 
into  court,  or  any  such  other  or  different 
sum  as  shall  be  by  the  court  adjudged  to  be 
proper  and  ]u8t. 

In  order  that  apjiellant's  full  theory  of  the 
case  may  be  understood,  we  have  stated  ex- 
tensively the  substance  of  the  complaint.  It 
will  be  seen  that  the  initiation  of  the  appel- 
lant's claim  for  specific  performance  is  found- 
ed upon  the  written  receipt  of  March  22, 
190C,  between  McClure  and  the  respondent 
The  subject-matter  of  the  controversy  Is 
within  the  statute  of  frauds;  and  the  appel- 
lant manifestly  proceeded  upon  the  theory 
that  the  writing  Itself  and  upon  Its  face 
alone  Is  not  sufficient  to  satisfy  the  statute. 
Evidently  many  of  the  allegations  of  the 
complaint  were  made  with  a  view  to  the  In- 
troduction of  oral  testimony.  The  substance 
of  the  complaint  shows  that  the  contract  re- 
lied upon  must  have  been  partly  in  writing 
and  partly  in  parol.  For  example,  it  cannot 
be  discovered  from  the  writing  that  the  ap- 
pellant had  any  connection  with  the  contract 
either  as  a  then  existing  or  as  a  prospective 
corporation.  The  writing  does  not  describe 
the  property  about  which  plaintiffs  were  con- 
tracting so  that  It  can  be  Idmtifled  and  locat- 
ed. It  simply  refers  to  "House  No.  322. 
Broadway."  To  say  nothing  of  the  ordinary 
more  minute  description  for  Identifying  real 
estate,  this  writing  does  not  even  show  the 
state,  county,  or  city  within  which  the  prop- 
erty may  be  found.  The  writing  does  not  dis- 
close for  how  long  a  time  the  option  was  to 
continue,  and  It  does  not  show  what  con- 
sideration. If  any,  there  was  for  the  option. 
It  cannot  be  said  from  the  writing  except  by 
mere  inference  that  the  option  period  was  co- 
extensive with  the  lease  period.  The  two 
subjects  are  in  no  manner  so  related  that 
such  an  inference  must  necessarily  be  drawn. 
It  cannot  be  said  from  the  writing  that  the 
$10  paid  was  a  consideration  for  the  option, 
since  it  Is  expressly  stated  that  It  was  a  pay- 
ment upon  rent.  Appellant,  therefore,  found 
it  necessary  to  allege  a  number  of  things  as 
being  part  of  the  contract  which  the  writing 
does  not  disclose,  and  such  facts  can  be  estab- 
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llsbed  by  parol  testimony  only.  It  la  the  gen- 
eral rule  that,  when  an  agreement  has  been  re- 
duced to  writing,  the  contents  thereof  cannot 
be  contradicted,  altered,  added  to,  or  varied 
by  parol  or  extrinsic  evidence.  This  Is  not  a 
mere  rule  of  evidence  where  the  statute  of 
frauds  Is  concerned,  but  it  Is  of  substantive 
law.  14  Oyc.  567-670.  Again,  at  page  74«e 
of  the  above  cited  volume,  the  following 
statement  pertinent  to  this  subject  appears: 
"The  rule  that,  where  a  contract  upon  Its 
face  is  Incomplete,  resort  may  be  had  to 
parol  evidence  to  supply  the  omitted  stipula- 
tion, applies  only  In  cases  unaffected  by  the 
statute  of  frauds.  If  the  subject-matter  of 
the  contract  Is  within  the  statute  of  frauds, 
and  the  contract  or  memorandum  Is  deficient 
In  some  one  or  more  of  those  essentials  re- 
quired by  the  statute,  parol  evidence  cannot 
be  received  to  supply  the  defects,  for  this 
would  be  to  do  the  very  thing  prohibited 
by  the  statute."  Appellant  says  It  does  not 
contend  that  parol  evidence  may  be  admitted 
in  contradiction  of  any  of  the  terms  of  the 
writing,  but  that  it  does  contend  that  ex- 
trinsic evidence  Is  admissible  to  show  the  ac- 
tnal  land  subject  to  the  option.  Upon  this 
point  appellant  cites  the  following:  Easton  v. 
Thatcher,  7  Utah,  99,  25  Pac.  728;  Bacon  v. 
Leslie,  50  Kan.  494,  31  Pac.  1066,  34  Am.  Ht. 
Rep.  134;  Ross  v.  Purse,  17  Colo.  24,  28  Pac. 
473.  The  Utah  case  cited  seems  to  be  broad 
enough  to  warrant  the  contention  that  a  mere 
attempt  at  a  description  may  be  made  certain 
by  ^rtrinslc  evidence.  The  other  two  cases 
dealt  with  descriptions  which  the  courts  held 
contained  indicia,  by  reference  to  which, 
coupled  with  the  defective  description  other- 
wise, the  identity  of  the  premises  could  rca- 
scMiably  be  determined.  We  find  no  such  in- 
dicia in  the  writing  before  us.  We  think  a 
description  which  may  be  referred  to  any 
city  In  the  world  where  a  street  of  the  name 
may  exist  Is  too  Indefinite  to  satisfy  even  the 
most  liberal  view  of  the  statute  of  frauds. 
The  description  Is  too  vague  and  uncertain 
within  the  following  authorities:  Ross  v.  Al- 
len, 45  Kan.  231,  25  Pac.  570, 10  L.  R.  A.  835; 
Nippolt  V.  Kammon,  30  Minn.  372,  40  N.  W. 
266 ;  Omaha  Ix>an  &  Trust  Co.  v.  Goodman, 
62  Neb.  197,  86  N.  W.  1082;  Preston  v.  Pres- 
ton, 95  U.  S.  200,  24  L.  Ed.  404;  Wllstach  v. 
Heyd,  122  Ind.  574,  23  N.  B.  963. 

Mie  complaint  alleges  that  the  written 
lease  was  executed  In  furtherance  of  the  orig- 
inal contract  The  written  lease  gives  a  defi- 
nite description  of  certain  property,  but  It 
was  executed  by  respondent  with  appellant, 
a  person  entirely  different  from  the  one  who 
was  a  party  to  the  receipt,  and  It  makes  no 
mention  whatever  of  any  option  In  favor  of 
appellant  or  any  one  else.  It  is  a  mere  lease 
to  appellant  of  a  lot  with  the  exception  of  a 
small  cottage  In  the  rear,  while  the  receipt  is 
for  the  rent  of  a  house  to  another  person. 
The  two  writings  upon  their  face  bear  no 
relation  to  each  other,  and  the  description  in 
the  first  Is  therefore  not  aided  by  reference 


to  the  second.  If,  however,  It  could  be  said 
that  the  two  may  be  taken  together,  and  that 
so  considered  they  show  an  option  to  pur- 
chase property  sufildently  described,  still  ap- 
pellant's connection  with  the  option  can  be 
siiown  only  by  parol  testimony,  since  It  Is  lu 
no  way  mentioned  In  the  writing  which 
speaks  of  an  option.  Moreover,  both  together 
fail  to  show  any  time  within  which  the  op- 
tion shall  be  exercised,  and  they  also  fail  to 
show  any  consideration  for  the  option.  View- 
ed from  any  standpoint,  the  essential  fea- 
tures with  reference  to  the  alleged  option 
must  be  established.  If  at  all,  by  parol,  be- 
cause of  the  Indeflntteness  and  uncertainty 
of  the  writing  upon  which  appellant  relies. 
Under  such  circumstances,  specific  perform- 
ance concemlDg  subject-matter  within  the 
statute  of  frauds  cannot  be  enforced. 

Appellant  relies  further  upon  the  allega- 
tion In  the  complaint  that  It  went  Into  pos- 
session of  the  property.  By  this  It  seeks  to 
have  the  alleged  contract  specifically  enforc- 
ed as  in  case  of  an  oral  agreement  partly 
performed.  We  think  this  contention  cannot 
be  sustained.  The  complaint  shows  that  ap- 
pellant was  In  possession  as  a  lessee  under 
Its  lease,  and  that  it  took  no  steps  to  put  It- 
self within  the  binding  force  of  the  alleged 
contract  for  an  option  until  October  22,  190(t, 
when  it  alleges  that  by  its  tender  and  de- 
mand in  writing  It  exercised  Its  alleged  op- 
tion. It  was  theu,  and  for  months  prior 
thereto  had  been.  In  possession.  The  com- 
plaint In  this  suit  was  filed  two  days  later. 
It  Is  therefore  manifest  that  possession  waH 
not  taken  imder  the  option  contract,  and  with 
respondent's  consent,  but  that  It  was  taken 
and  was  continued  with  her  consent  under 
the  lease  contract.  That  the  part  perform- 
ance must  have  reference  to  the  one  agree- 
ment relied  upon  for  specific  performance  l.s 
not  only  sustained  by  the  authorities,  but  is 
founded  In  fundamental  and  ordinary  rea- 
soning. For  an  exhaustive  and  Interesting 
case  upon  this  subject,  we  cite  Maddison  v. 
Alderson  (Eng.)  8  L.  R.  467.  On  page  48.'>, 
Lord  O'Hagan,  in  concurring  In  the  opinion 
of  the  Lord  Chancellor,  pertinently  obsen-ed 
as  follows:  '-But  there  Is  no  conflict  of  ju- 
dicial opinion,  and  In  my  mind  no  ground  for 
reasonable  controversy  as  to  the  essential 
character  of  the  act  which  shall  amount  to  a 
part  performanct»  in  one  particular.  It  must 
be  unequivocal.  It  must  have  relation  to  the 
one  agreement  relied  upon,  and  to  no  other. 
It  must  be  such.  In  Lord  Ilardwicke's  words, 
'as  could  be  done  with  no  other  view  or  de- 
sign than  to  i)erform  that  agreement.'  It 
must  be  sufficient  of  Itself,  and  without  any 
other  Information  or  evidence  to  satisfy  a 
court,  from  the  circumstances  It  has  created 
and  the  relations  It  has  formed,  that  they  arc 
only  consistent  with  the  assumption  of  tlie 
existence  of  a  contract  the  tenns  of  whicli 
equity  requires,  if  possible,  to  be  ascertained 
and  enforced."  See,  also,  Williams  v.  Mor- 
ris, ^3  U.  S. 
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Miner,  4  Wall.  (U.  S.)  518, 18  L.  Ed.  435.  Poi 
the  foregoing  reasons,  we  think  tbe  complaint 
does  not  state  facts  sufficient  to  supijort  ; 
decree  of  specific  performance,  and  tlie  trial 
court  did  not  err  In  sustaining  the  demurrer. 
The  judgment  is  affinncd. 

DUNBAR,  MOUXT,  and  CROW,  JJ.,  con- 
cur. 


CALHOUN  et  ux.  v.  NELSON  et  al. 
(Supreme  Court  of  Washington,    Nov.  20,  1907.) 

1.  Advebse  Possession— Sufficienct  of  Evi- 
dence. 

lOvidence  of  adverse  possession  by  a  10-year 
old  boy  living  with  his  mother  on  tlie  land 
after  tax  sale  and  mortgage  foreclosure  held 
insufficient 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  J§  (i82-«84.] 

2.  APPEABANCE — VOLUNTABT  ANSWER. 

A  voluntary  answer  is  equivalent  to  a  gen- 
eral appearance  in  a  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appearance,  J  45.] 

Appeal  from  Superior  Court,  King  County; 
Mitchell  Gilliam,  Judge. 

Action  by  I.  P.  Calhoun  and  wife  against 
John  Nelson,  a  minor,  and  his  guardian. 
From  a  judgment  (or  plaintiffs,  defendants 
appeal.    Affirmed. 

W^heeler  &  Skcel,  for  appellants.  H.  B. 
Madison  and  Blaine,  Tucker  &  Hyland,  for 
respondents. 

DUNBAR,  J.  This  action  was  brought  by 
the  respondents  against  the  appellants,  un- 
der section  1142  of  Pierce's  Code  [Balllnger's 
Ann.  Codes  &  St.  §  5500],  for  the  recovery 
of  the  possession  of  the  N.  B.  %  of  section 
24,  township  22  N.,  range  5  E.,  W.  M.  The 
complaint  alleged  ownership,  and  that  re- 
spondents were  entitled  to  the  possession 
thereof,  and  that  the  appellants  were  in  pos- 
session of  a  portion  of  said  real  estate,  and 
were  claiming  title  thereto.  The  defense  on 
the  merits  was  that  neither  the  plaintiffs  nor 
their  ancestors  had  been  seised  or  possessed 
of  the  premises  within  10  years  prior  to  the 
commencement  of  the  action,  and  that  the 
defendant  John  Nelson  had  for  more  than 
10  years,  to  wit,  since  the  20th  day  of  May, 
1896,  been  In  actual,  visible,  open,  notorious, 
exclusive,  hostile,  adverse,  and  continuous 
possession  of  the  premises  under  a  claim  of 
right  and  color  of  title.  There  was  also  a 
defense  made  under  the  seven-year  statute 
In  relation  to  the  payment  of  taxes,  but,  upon 
the  defendant  John  Nelson  testifying  that  he 
never  had  paid  any  taxes,  this  defense  was 
withdrawn.  Upon  the  conclusion  of  the  tes- 
timony, the  court  gave  judgment  for  the 
plaintiffs  In  accordance  with  the  prayer  of 
the  complaint. 

The  record  shows  such  an  absolute  want 


of  proof  to  sustain  the  defense  Interposed  to 
the  complaint  that  it  is  difficult  to  discuss 
it.  The  plaintiffs  proved  title  through  two 
sources — one  a  tax  foreclosure  and  the  other 
a  mortgage  foreclosure.  It  seems  that,  after 
the  foreclosure  against  the  defendant  Johu 
Nelson's  father  in  the  year  1895,  the  father 
and  his  family,  including  the  defendant  who 
was  then  9  years  old,  were  permitted  to  re- 
main on  the  premises.  The  father  died  in 
March,  189C,  leaving  his  wife  and  five  chil- 
dren on  the  farm,  the  defendant  being  then 
10  years  old;  so  that  it  will  be  seen  that,  to 
make  bis  claim  of  adveree  possession  avail- 
able it  must  have  commenced  at  that  early 
age.  He  was,  however,  then  living  with  his 
mother  and  presumably  under  her  control. 
The  mother  died  in  1899,  and  at  the  time  of 
her  death  the  testimony  shows  that  she  with 
all  the  children  had  moved  to  the  home  of  a 
neighbor  by  the  name  of  Johnson.  Said  de- 
fendant, however,  testifies  that  during  that 
time  he  was  on  the  place  every  day,  looking 
after  things.  Immediately  after  the  death 
of  the  mother,  the  children  again  took  up 
their  abode  on  the  farm,  two  of  the  children, 
one  sister  and  one  brother,  l)eing  older  than 
the  defendant.  The  older  sister  was  even- 
tually married  and  moved  away.  The  other 
sister  went  to  live  with  her,  and  the  older 
brother  finally  left  the  place  to  take  a  home- 
stead, while  the  youngest  brother  went  to 
live,  and  is  at  present  living,  with  the  neigh- 
bor, Johnson,  above  mentioned.  There  was 
no  attempt  to  prove  color  of  title  or  claim  of 
right.  Under  such  a  state  of  facts,  there 
was  no  escape  from  the  conclusion  reached, 
by  the  court  that  "it  was  a  novel  proposition 
that  a  boy  10  years  old,  living  on  property 
with  his  mother  and  brothers  and  sisters, 
was  there  holding  adversely  and  claiming 
title  as  against  all  the  world,  which  he  must 
do  to  acquire  title."  Of  course,  the  presump- 
tion must  be  that  he  was  under  the  control 
of  his  mother  while  slie  lived,  and  the  testi- 
mony of  the  defendant's  own  witnesses  is  to 
that  effect  as  a  matter  of  fact.  The  defend- 
ant himself  declined  to  testify  that  he  bad 
any  thought  of  holding  adversely  to  the  in- 
terests of  his  brothers  and  sisters  who  lived 
with  him.  In  short,  there  was  no  testimony 
whatever  to  support  the  affirmative  defenses 
pleaded. 

On  the  question  of  service,  we  think  the 
defendants  were  legally  served.  In  any 
event,  they  vohmtnrily  answered,  thereby 
making  a  general  appearance  in  the  case. 

No  error  was  committed  by  the  court  in 
the  admission  of  testimony.  No  other  judg- 
ment could  have  been  rendered  under  the 
pleadings  and  testimony,  and  it  is  therefore 
affirmed. 

HADLEY,  C.  J.,  and  ROOT.  MOUNT,  and 
CROW.  JJ.,  concur.  RUDKIN  aud  FUL- 
LERTON,  JJ.,  did  not  sit 
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DUNLOP  V.  SEATTLE,  E.  &  S.  RY.  CO. 
(Supreme  Court  of  Washington.    Nov.  19, 1907.) 
Appeai/— Review— DiscKETioN  of  Coubt— Re- 
fusal OF  Continuance. 

Before  introduction  of  any  evidence,  plain- 
tiff obtained  leave  to  amend  his  complaint  over 
objection  of  defendant.  Plaintiff's  counsel  stated 
that  he  had  given  four  days'  notice  of  the  ap- 
plication for  the  amendment.  Held,  that  the 
discretion  of  the  court  in  refusing  a  continuance 
to  defendant,  where  no  attempt  was  made  to 
show  any  defense  to  the  new  matter  pleaded, 
would  not  be  reviewed. 

[Ed.  Xote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3837.] 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  AV.  S.  Dunlop  against  the 
Seattle,  Renton  &  Southern  Railway  Com- 
pany. From  a  Judgment  lor  plaintlir,  de- 
fendant appeals.    Affirmed. 

Sachs  &  Uale,  for  appellant.  Aust  &  Ter- 
bune,  for  respondent. 

PER  CURIAM.  Action  for  damages  for 
personal  injuries  sustained  by  reason  of  the 
derailment  of  one  of  tbe  appellant's  cars. 
Upon  the  trial  verdict  was  rendered  lor  the 
sum  ol  $400,  judgment  was  entered  thereon, 
and  appeal  tal^en. 

Before  the  introduction  ol  any  testimony, 
plaintiff  asked  leave  to  amend  his  complaint 
by  inserting  the  words,  "which  said  car  had 
by  defendant's  negligence  become  out  of  re- 
pair, in  that  one  of  the  wheels  had  been  worn 
Hat  at  certain  points."  Counsel  for  appel- 
lant objected  to  the  amendment,  whereupon 
counsel  for  respondent  stated  to  the  court 
that  he  had  given  notice,  four  days  prior  to 
tbe  commencement  of  the  trial,  that  there 
would  be  an  application  lor  such  an  amend- 
ment. This  notice  was  admitted  by  counsel 
lor  appellant,  whereupon  the  court  allowed 
the  amendment,  and  denied  the  appellant's 
motion  lor  a  continuance;  and  It  is  Insisted 
by  the  appellant  that  the  court  erred  in  this 
regard.  This  case  does  not  fall  within  the 
reason  of  the  rule  announced  in  Wright  v. 
Northern  Pacific  Railway  Company,  38  Wash. 
64,  80  Pae.  197,  which  is  relied  upon  by  ap- 
pellant. In  that  case  an  entirely  distinct 
cause  of  action  was  set  up  in  the  amend- 
ment, and  no  time  had  been  given  to  the  de- 
fendant to  prepare  its  defense  on  such  cause 
of  action.  It  was  shown  that  the  delendant 
was  taken  by  surjiriae,  and  that,  if  it  bad 
had  time,  it  could  have  successfully  defended 
against  the  new  cause  of  action.  Here  the 
delendant  had  already  had  lour  days'  notice, 
and  no  claim  or  showing  whatever  was  made, 
or  attempted  to  be  made,  that  it  had  a  de- 
lenae  to  the  new  matter  pleaded.  Under 
such  circumstances,  we  would  not  be  justified 
In  Interfering  with  the  discretion  ol  the  trial 
judge  in  such  matters.  The  errors  assigned 
In  relation  to  the  giving  and  refusing  to  give 
Instructions  have  been  so  often  discussed  by 
this  court  that  it  would  be  profitless  to  again 
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enter  into  a  discussion  of  the  questions  there- 
in involved.  We  think  no  error  was  com- 
mitted by  the  court  in  giving  or  refusing  to 
give  Instructions. 

In  the  light  of  the  record,  the  other  as- 
signments seem  to  be  without  merit 

The  Judgment  Is  affirmed. 


ERICKSON  V.  GREEN. 
(Supreme  C!ourt  of  Washington.    Nov.  20,  1907.) 

1.  Dajiaqes— Liquidated  Damages  ob  Pen- 
alty. 

A  contract  to  remove  soil  at  25  cents  per 
cubic  yard,  providing,  in  part,  that  "a  penalty 
of  $10"  shall  be  deducted  from  the  compensa- 
tion for  each  day  that  the  work  remained  un- 
completed beyond  the  contract  period,  will  be 
construed  as  calling  for  liquidated  damages. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §§  150-103.] 

2.  Same — Waiveb. 

A  contract  to  remove  soil  provided  that  pay- 
ments should  be  made  one-third  after  the  work 
was  half  done,  one-third  at  the  completion  of 
the  work,  and  the  remainder  when  it  was  found 
that  no  claims  existed  against  the  work,  and 
also  provided  a  penalty  of  $10  a  day  for  non- 
completion  of  the  work  after  the  contract  period. 
Three  months  after  the  time  for  completion, 
the  contract  then  being  far  from  finished,  the 
first  installment  was  paid  to  tbe  contractor. 
Held  a  waiver  of  the  right  to  collect  the  $10 
damages  for  the  time  after  the  contract  period 
daring  which  such  one-third  remained  unpaid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Damages,  $  187.] 

3.  Contracts  —  Constbcction  —  Technical 
Words. 

Parties  who  execute  contracts  frequently 
do  not  understand  the  technical  meaning  of  the 
words  employed,  and,  if  the  court  can  gather 
from  the  whole  contract  the  real  intention  of  the 
parties,  such  intention  will  govern,  notwith- 
standing things  which  are  embraced  in  the  con- 
tract may  he  wrongly  designated. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  732-743.] 

4.  Damages  —  CoNTBACTs— Liquidated  Dam- 
ages. 

Where  an  agreement  is  for  the  performance 
or  nonperformance  of  only  one  act,  and  there 
is  no  adequate  moans  of  ascertaining  the  precise 
damage  which  may  result  from  a  violation,  the 
parties  may  by  a  separate  clause  of  the  contract 
fix  upon  the  amount  of  compensation  payable 
by  the  defaulting  party  in  case  of  a  breach ;  and 
a  stipulation  inserted  for  such  purpo.se  will  be 
treated  as  one  for  liquidated  damages,  unless 
the  intent  be  clear  that  it  was  designed  to  be 
only  a  penalty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  |§  164-109.] 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  on  contract  by  C.  J.  Erickson 
against  Joshua  Green.  From  a  Judgment  for 
part  of  piaintifTs  claim,  both  parties  appeal. 
Affirmed. 

Shank  &  Smith,  for  plaintiff.  Ira  Bronson 
and  D.  B.  Trefetben,  lor  delendant. 

DUNBAR,  J.    The  plaintiff  and  delendant 

entere<l  into  an  agreement,  the  substance  ol 

which  was  that  the  plaintiff  Erickson  agreed 

to  remove  all  the  soil  Irom  tbe  snrlace  ol 
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ttie  lots  mentioned  therein,  which  were  own- 
ed by  the  defendant  Green,  and  one-half  of 
the  width  of  the  alley  abnttlng  on  said  lots 
on  the  east  above  the  then  re-established 
grade  of  Second  avenue  and  Pine  street 
The  price  agreed  to  be  paid  for  the  removal 
of  the  earth  was  25  cents  per  cubic  yard. 
The  payment  was  to  be  made  In  cash,  one- 
third  of  the  total  when  the  work  was  half 
completed,  one-third  when  the  work  was  com- 
pleted, the  remaining  one-third  upon  proof 
by  Erickson  that  all  claims  against  the  prop- 
erty by  reason  of  said  work  were  fully  satis- 
fied; and  the  following  clause  was  added 
to  the  contract:  "And  the  said  O.  J.  Brick- 
son  hereby  agrees  that  a  penalty  of  $10  shall 
be  deducted  from  his  compensation  for  each 
and  every  day  that  said  work  continues  un- 
completed beyond  the  contract  period  of  nine- 
ty days  herein  sped  fled."  The  work  under 
the  terms  of  this  contract  should  have  been 
completed  on  September  26,  1904.  It  was 
not  completed  In  fact  until  the  1st  of  March, 
1905.  On  the  16th  day  of  December  nearly 
three  months  after  the  failure  to  complete 
under  the  contract  ithe  defendant  paid  to 
the  plalntur  Eridjson  $565,  being  one-third 
of  the  contract  price.  Nothing  further  was 
paid  upon  the  contract  and  this  action  was 
brought  to  recover  the  remainder  of  the  con- 
tract price.  The  defendant  set  up  the  con- 
tract In  defense,  demanding  SlOa  day  for  the 
whole  time  which  had  expired  between  the 
time  when  the  contract  should  have  been 
completed  and  the  time  when  It  was  actually 
completed.  The  court  directed  the  Jury  to 
bring  In  a  verdict  for  the  plaintiff  Erickson 
for  the  amount  of  the  contract,  deducting  the 
amount  paid  vie.,  the  sum  of  $565.33,  and 
the  sum  of  $10  per  day  for  the  time  which 
elapsed  after  partial  payment  made  by  de- 
fendant Green,  allowing  said  $10  per  day 
liquidated  damages  provided  for  In  the  con- 
tract; holding,  in  effect,  that  the  defendant 
had  waived  the  liquidated  damages  for  the 
days  between  the  time  when  the  contract 
should  have  been  completed  and  the  time 
when  the  payment  was  made.  Both  parties 
appeal;  the  plaintiff  contending  that  the  con- 
tract was  not  a  contract  for  liquidated  dam- 
ages, but  a  contract  for  a  penalty,  while  the 
defendant's  contention  Is  that  the  court 
should  have  allowed  the  liquidated  damages 
for  the  entire  time  of  the  breach  of  contract. 
The  appellant  Erickson  complains  that  the 
court  erred  In  excluding  testimony  offering 
to  show  that  no  buildings  had  been  erected 
on  the  lots  or  In  the  Immediate  vicinity  at 
the  time  of  the  trial  and  that  the  defendant 
was  not  damaged  by  the  delay  in  completing 
the  work,  etc..  and  that  the  court  erred  In 
making  conclusion  of  law  No.  3,  to  the  ef- 
fect that  the  plaintiff  was  entitled  to  recov- 
er the  amount  which  we  have  mentioned 
above.  The  whole  contention  of  the  appel- 
lant Erickson  may  be  disposed  of  by  a  de- 
termination of  the  main  question,  as  to 
whether  w  not  the  contract  provided  for 


damages  to  be  ascertained  or  whether  it  pro- 
vided for  liquidated  damages,  because,  U 
It  was  for  liquidated  damages,  then  the  tes- 
timony offered  by  the  appellant  Erickson 
was  Immaterial,  for  the  matters  and  things 
sought  to  be  proved  by  such  offers  had  been 
determined  by  the  t^^ns  of  the  contract  We 
ithink  this  was  plainly  a  contract  for  liqui- 
dated damages  and  the  fact  that  the  word 
"penalty"  is  used  Is  of  Uttie  value  In  con- 
struing the  Intention  of  the  parties.  Parties 
who  execute  contracts  freqnentiy  do  not  un- 
derstand tlie  technical  or  professional  mean- 
ing of  the  words  employed,  and.  If  the  court 
can  gather  from  the  whole  contract  the  real 
Intention  of  the  parties,  such  intention  will 
govern  notwithstanding  things  wUch  are 
contracted  with  reference  to  may  be  wrong- 
ly designated.  In  this  case  It  is  not  difficult 
to  determine  that  the  material  thing  which 
was  the  subject  of  the  contract  was  the  de- 
duction from  the  contractor's  compensation 
of  $10  per  day  for  every  day  the  work  re- 
mained uncompleted  beyond  the;  contract 
period  of  90  days,  and  that  It  was  Immaterial 
whether  It  should  be  designated  as  a  penalty 
or  as  stipulated  or  liquidated  damages. 
When  the  parties  state  what  is  to  be  done, 
the  law  will  furnish  the  technical  name  for 
the  transaction  which  will  be  determined 
solely  from  the  facts  stated. 

Outside  of  the  use  of  the  word  "penalty"  In 
this  contract  this  case  falls  squarely  within 
the  decision  of  Relchenbach  t.  Sage,  13 
Wash.  364,  43  Pac  354,  52  Am.  St  Rep.  61. 
That  case  Involved  a  building  contract,  and 
the  contractors  stipulated  that.  In  case  of 
failure  to  complete  the  work  by  the  time 
agreed  upon  for  the  completion,  they  would 
pay  as  damages  a  sum  equal  to  $10  for  each 
and  every  day  said  work  and  contract  were 
delayed  beyond  said  date,  and  we  held  that 
such  contract  was  a  contract  for  liquidated 
damages.  This  subject  was  discussed  at 
length  and  many  cases  cited  to  sustain  the 
rule  announced,  and  It  would  serve  no  good 
purpose  to  repeat  the  argument  there  made 
or  to  elaborate  It  especially,  Inasmuch  as  In 
a  subsequent  case,  viz.,  Everett  liSnd  Com- 
pany V.  Maney,  16  Wash.  552,  48  Pac.  243, 
the  subject  was  again  discussed  at  length, 
and  the  decision  In  Relchenbach  v.  Sage  was 
affirmed,  and  It  was  again  affirmed  in  Jen- 
nings ▼.  McCormick,  25  Wash.  427.  i  Mr. 
Pomeroy,  In  his  work  <m  Equity  Jurispru- 
dence (volume  1,  I  441),  voices  the  almost 
universal  rule  that  'Vhere  an  agreement  la 
for  the  performance  or  nonperformance  of 
only  one  act,  and  there  is  no  adequate  means 
of  ascertaining  the  precise  damage  which 
may  result  from  a  violation,  the  parties  may, 
if  they  please,  by  a  separate  clause  of  the 
contract  fix  upon  the  amount  of  compensa- 
tion payable  by  the  defaulting  party  in  case 
of  a  breach;  and  a  stipulation  inserted  for 
such  purpose  wUl  be  treated  as  one  for  liq- 
uidated damages,'  unless  the  Intent  be  clear 
that  It  was  designed  to  be  only  a  penalty." 
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In  fact.  It  would  seem  tbat  It  would  only  be 
an  exercise  of  prudence  and  good  sense  for 
the  parties  in  such  case  to  determine  and 
agree  in  advance  wliat  the  damages  would 
he  in  case  of  a  failure  to  comply,  thereby 
obviating  the  expense,  delay,  and  uncertainty 
of  a  suit  for  damages.  Tbat  the  damages  in 
this  case  would  be  difficult  to  determine  can- 
not be  questioned.  We  think,  therefore,  the 
court  properly  construed  the  contract  as  a 
contract  for  liquidated  damages.  And  we 
are  not  inclined  to  disturb  the  conclusion 
i-eaclied  by  the  court  that  there  was  a  waiver 
of  the  provisions  of  the  contract  in  relation 
to  liquidated  damages  for  the  time  which 
had  expired  prior  to  the  payment  made  to 
the  contractor  by  the  defendant. 

The  Judgment  in  all  respects  will  be  af- 
firmed. 

HADLEY,  C.  J.,  and  5I0UNT  and  CROW, 
,7.7.,  concur.  RCDKIX  and  FULLEllTOX, 
.7J.,  did  not  sit. 


RAVEX  V.  SEATTLE  ELECTRIC  CO. 
<Suprenie  Court  of  Wasstiington.  Nov.  21,  1907.) 
Master  and  Sebvast  —  Actions  for  Inju- 
ries—Evioence— Assumption  OF  Risk. 
Plaintiff,  a  servant,  injured  while  working 
at  a  windlass  of  a  derrick,  which  work  he  knew 
to  be  dangerous,  held  to  have  assumed  the  risk, 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant,  §S  981-986.J 
Dunbar,  J.,  dissenting. 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  Gilliam.  Judge. 

Action  by  Nels  C.  Raven  against  the  Se- 
attle Electric  Company.  From  a  judgment 
for  plaintiff,  defendant  oppeais.  Reversed 
and  remanded.    Directions  to  dismiss. 

Hughes,  McMlcken,  Dovell  &  Ramsey,  for 
appellant.  E.  P.  Dole  and  J.  E.  McGrew, 
for  respond«?nt. 

ROOT,  J.  Respondent  was  employed  by 
appellant  in  its  car  barus,  and  a  portion  of 
his  work  consisted  in  removing  to  and  from 
tlie  trucks  of  its  cars  electric  motors  used 
thereon.  The  method  of  doing  the  work  was 
something  like  this:  By  the  side  of  the  car 
track  there  was  a  derrick,  which  had  ui)on  it 
a  large  shaft  or  drum,  around  which  a  cable 
was  wound  and  extended  along  a  crane  to  a 
pulley  at  the  end  tliereof,  which  crane  could 
be  swung  over  the  trucks  of  a  car  wlien  tlicy 
were  brought  upon  the  tracks  to  the  side  of 
said  derrick.  When  it  was  desired  to  re- 
move a  motor  from  the  trucks  of  a  car,  the 
cable  was  fastened  to  the  motor,  and  the  lat- 
ter was  raised  by  the  turning  of  a  shaft  or 
drum  by  means  of  a  crank,  or  two  cranks, 
one  at  either  end.  When  the  motor  was  sus- 
pended in  the  air,  it  would  be  held  in  such 
iwsition  by  one  or  two  men  at  the  crank  or 
cranks,  while  two  other  men  would  take 
hold  of  the  motor  and  swing  it  to  and  fro 


until  it  was  Immediately  over  the  place 
where  it  was  desired  to  be  placed,  when,  up- 
on a  signal.  It  would  be  quickly  dropped  by 
the  man  or  men  holding  the  crank  releasing 
their  resistance  and  letting  the  drum  or  shaft 
revolve  backwards,  keeping  hold,  however,  of 
the  handle  to  the  crank.  The  mechanism  of 
the  apparatus  was  such  that,  when  a  motor 
was  susiiended  in  the  air  and  the  resistance 
was  released,  the  crank  would  reverse  very 
rapidly.  The  gearing  was  such  that  It  took 
about  11  revolutions  of  the  crank  to  raise 
or  lower  the  motor  a  distance  of  one  inch. 
Consequently,  when  a  motor  was  permitted 
to  drop  suddenly,  the  crank  would  whirl  with 
great  rapidity.  At  the  time  of  the  accident 
respondent  and  two  other  men  were  handling 
one  of  the  largest  motors  used  by  the  com- 
pany. The  evidence  showed  that  it  weighed 
2,349  pounds,  and  was,  with  possibly  one  ex- 
ception, the  largest  size  used  by  appellant. 
The  next  largest  size  weighed  2,100  pounds, 
the  next  1,865,  and  there  were  several  small- 
er sizes.  Respondent  testifies  tbat  he  had 
never  prior  to  tbat  time  assisted  in  handling 
one  of  the  motors  of  this  sise,  although  he 
admits  that  he  had  bandied  the  size  next 
smaller.  He  says  the  appearance  of  the 
motors  was  such  that  be  could  tell  which 
was  the  heavier.  At  the  time  in  question  the 
motor  was  raised  by  the  respondent  and  a 
fellow  worluuan  named  Beach,  working  at 
the  crank.  After  it  was  suspended  in  air, 
one  Regalia,  who  is  alleged  to  have  been  a 
foreman  in  immediate  charge  of  the  work, 
called  Beach  to  help  him  swing  the  motor 
so  as  to  have  it  placed  at  the  point  desired. 
Respondent  remained  at  the  crank,  and  held 
the  motor  in  position  while  the  other  two 
men  swung  the  same  until  It  was  Immediate- 
ly over  the  position  where  it  was  desired 
to  be  placed.  The  foreman  then  called  out, 
"Let  her  go!"  and  respondent  Immediately 
let  the  motor  drop,  as  was  customary  In  such 
cases.  As  he  did  so,  the  handle  of  the  crank, 
upon  which  he  kept  his  hand,  flew  around 
with  great  rapidity  and  struck  him  upon  the 
head,  causing  a  very  serious  injury.  Re- 
spondent had  been  working  at  this  kind  of 
work  for  two  uumths.  While  working  there, 
another  workman  had  been  Injured  in  the 
same  manner  as  he.  On  the  witness  stand 
be  admitted  that  he  had  talked  with  the  fore- 
man two  weeks  before  about  this  appliance 
Iieing  a  dangerous  one,  and  also  admits  that 
he  hiul  heard  the  foreman  caution  another 
workman  about  the  dangers  thereof.  The 
case  was  tried  to  a  jury  which  returned  a 
verdict  in  favor  of  the  plaintiff,  uiion  which 
Jud.ifinent  was  entered  in  bis  favor.  From 
this  the  present  appeal  is  prosecuted.  The 
defendant  denied  negligence,  and  alleged  con- 
tributory negligence  and  assumed  risk  as  af- 
firmative defenses. 

The  evidence  was  sufficient  to  justify  a 
finding  that  the  defendant  was  guilty  of  neg- 
ligence, and  we  need  not  discuss  that  ques- 
tion.   As  to  the  defense,  however,  we  think 
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that  the  evidence  of  tbe  plaintiff  himself 
shows  that  he  assumed  tbe  risk  of  the  dan- 
ger which  occasioned  his  injury.  He  liad 
worlied  In  this  position  for  two  months.  lie 
had  handled  and  worlced  about  tliis  appli- 
ance every  day  during  that  time,  hoisting 
and  moving  about  motors  of  various  sizes. 
The  worli  had  been  frequently  done  by  three 
men.  It  was  necessary  for  two  of  the  men 
to  steady  and  swing  the  motor  when  sus- 
pended in  the  air  in  order  to  bring  it  over 
to  the  exact  place  where  it  was  desired  to  be 
located.  It  Is  urged  by  respondent  that  he 
did  not  assume  the  dangers  caused  by  the 
condition  brought  about  when  the  foreman 
called  Beach  from  the  crank  to  assist  In 
swinging  the  motor.  The  evidence  shows 
that  this  was  the  method  ordinarily  follow- 
ed. Respondent  knew  ttiat  probably  either 
he  or  Beach  would  be  so  called.  It  Is  urged 
that,  as  this  was  a  heavier  motor  than  re- 
spondent had  ever  lifted  before,  the  foreman 
should  have  had  an  extra  man  there  to  help 
hold  the  crank,  or  that  a  ratchet  or  roiie 
brake  should  have  been  employed,  and  that 
respondent  should  not  have  been  left  to  low- 
er the  weight  alone  without  these  appliances. 
Respondent  admits  that  he  could  tell  by  the 
looks  of  the  motor  that  it  was  one  of  the 
heavy  motors ;  that  there  was  a  difference  in 
the  size,  the  heavier  being  the  more  bulky. 
It  also  appears  by  bis  own  testimony,  and 
that  of  his  witnesses,  that  the  method  by 
which  this  work  was  done  required  the  low- 
ering of  the  motor  suddenly.  When  the  two 
men  swung  it  upon  the  chain  suspended  from 
the  crane  above,  they  did  so  in  order  to  car- 
ry it  over  to  the  particular  point  where  It 
was  desired  to  be  placed,  and  it  was  the 
custom  and  likewise  a  necessity  to  drop  It 
quickly  when  that  location  was  reached. 
This  being  true,  it  would  make  no  difference 
whether  there  was  one  man  or  half  a  dozen 
holding  the  crank.  The  motor  could  not  he 
dropped  suddenly  without  the  resistance  up- 
on the  crank  being  suddenly  released.  This 
sudden  release  of  the  sustaining  force  per- 
mitted the  motor  to  drop,  and  necessarily 
caused  the  rapid  revolution  backwards  of  the 
shaft  upon  which  the  crank  was  attached. 
It  is  apparent,  as  plaintiff  practically  admits 
in  his  evidence,  that  a  ratchet  or  rope  brake 
would  have  been  of  no  avail ;  and  it  would 
make  little  difference  whether  the  motor 
weighed  2,400,  2,100,  or  1,800  pounds. 

There  Is  no  contention  that  respondent  was 
unable  to  hold  the  weight  of  this  motor.  He 
did  hold  It,  and  apparently  without  any  dif- 
ficulty, until  he  received  the  signal  to  "Let 
her  go!"  It  was  stated  by  witnesses  on  the 
part  of  respondent  that  two  men  could  not 
have  done  this  work  that  respondent  was  do- 
ing so  readily  as  one,  for  the  reason  that  it 
was  necessary  to  release  the  resistant*  and 
lower  the  motor  quickly,  and  that  two  men 
could  not  act  exactly  in  unison ;  but,  if  there 
had  been  two  men  and  they  had  both  com- 
piled with  the  order  of  the  foreman  Instant- 


ly In  accordance  with  the  method  by  whldi 
the  work  was  ordinarily  done,  the  shaft 
would  have  revolved  in  exactly  the  same 
manner  in  which  it  did  in  this  instance.  The 
danger  would  have  l>een  exactly  the  same. 
There  was  nothing  obscure  or  complicated 
about  the  crane  or  any  of  the  appliances  con- 
nected therewith.  They  were  simple  and 
well  understood  by  the  resitondeut.  It  is  not 
claimed  that  there  was  anything  broken  or 
out  of  repair.  Respondent  had  handled  mo- 
tors In  this  same  manner  dally  for  two 
months,  and  had  observed  the  rapid  manner 
in  which  the  handle  of  this  crank  always 
flew  around  whenever  a  motor  was  dropped 
into  position.  Any  one  would  know  that  the 
rapid  whirling  of  this  crank  handle  would 
seriously  injure  any  one  who  should  get  in 
its  way.  Respondent,  of  course,  knew  this, 
and  he  also  knew  that  another  man  had  re- 
cently been  Injured  thereby,  and  he  had 
heard  the  dangers  thereof  spoken  of  and  had 
himself  discussed  them.  He  knew  the  ap- 
pliance was  not  equipped  with  a  brake  or 
ratchet.  He  knew  that,  if  by  any  mishap 
he  should  get  In  the  way  of  the  handle  of  the 
crank  when  it  was  released,  a  serious  Injury 
must  of  necessity  result.  Knowing  all  of 
these  things,  he  continued  In  the  work,  and 
unfortunately  became  a  victim  of  the  dangers 
which  had  for  weeks  been  apparent  to  him. 
Under  the  circumstances  of  this  case,  the 
law  is  well  established  in  this  and  other 
states  that  the  Injured  workman  cannot  re- 
cover. 

In  tbe  case  of  Jennings  v.  Tacoma  Rail- 
way &  Motor  Company,  7  Wash.  273,  278,  .'i4 
Pac.  037,  this  court  said:  ''It  is  cluluied 
by  the  respondent  that  the  rule  that,  where 
a  servant  enters  upon  employment,  'he  a.s- 
sunies  the  usual  risk  and  i)eril8  of  the  serv- 
ice,' as  applied  to  the  facts  of  this  case,  still 
gave  the  respondent  the  right  to  assiuie  that 
the  master  had  furnished  him  a  safe  and 
convenient  place  In  which  to  perform  the 
services  re<iulred  of  him.  That  pro[)osltiou 
is  no  doubt  correct,  but  the  assumption  can- 
not be  relied  upon  after  actual  knowledge 
to  the  contrary  is  brought  home  to  the  mind 
of  the  servant.  The  assumption  will  control 
only  where  the  danger  is  not  apparent.  No 
sane  man  is  exiiected  to  act  on  an  assump- 
tion which  he  knows  to  be  false."  In  the 
case  of  Brown  v.  Tal)er  Mill  Company,  22 
Wash.  317,  318,  60  Pac.  112(5,  discussing  tbe 
facts,  the  court  said:  "It  does  not  appear 
that  any  change  was  made  In  the  position  or 
condition  of  the  shafting  during  the  time 
that  respondent  was  employed  In  the  mill,  nor 
that  It  was  any  more  hazardous  or  danger- 
ous to  pass  under  it  at  the  time  the  Injury 
occurred  than  It  was  at  any  time  previous 
thereto.  •  •  •  The  motion  for  nonsuit 
should  have  been  granted.  The  rule  that  an 
employ*^,  on  entering  uiwn  the  duties  of  his 
employment,  assumes  all  the  risks  Incident 
to  such  an  employment  which  are  apparent 
and  obvious  and  which  be  could  by  the  ex- 
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erclse  of  common  prudence  avoid,  Is  well  set- 
tled in  this  state" — citing  numerous  author- 
ities. In  principle  we  thlnlc  it  is  Imftossible 
to  distinguish  the  case  at  bar  from  the  one 
just  quoteti  from.  The  case  of  Trudeau  v. 
American  Mill  Company.  41  Wash.  4(1.''),  83 
I'ac.  72.'i,  was  one  wiiere  the  facts  were  very 
similar  to  tliose  of  this  case.  Tliere  the  plain- 
tiff  was  struck  by  a  wrench  or  cranit  attach- 
ed to  a  shaft  used  to  dump  a  load  from  a 
wagon.  The  case  was  stronger  for  the  plain- 
tiff, however,  in  that  tiiere  the  appliance 
was  out  of  repair.  It  was  claimed  that  the 
defendant  had  promised  to  remedy  this  de- 
fe<-t,  and  plaintiff  was  relying  ujion  that 
promise  when  Injured.  Btit  he  knew  of  the 
defective  condition,  and  went  ahead  and  at- 
tempted to  dump  a  load  of  wood,  when  the 
shaft  revolved  rapidly  and  the  handle  of  the 
crank  or  wrench  struck  him  on  the  head, 
producing  a  serious  Injury.  This  court  held 
that,  as  he  knew  the  condition  of  the  np- 
paratus  and  tlie  dangers  whicli  must  neces- 
sarily come  from  a  rapid  revolving  of  the 
shaft  when  the  load  was  dropiied,  he  should 
have  kept  out  of  the  way  of  Injury,  and  the 
Judgment  of  tlie  lower  court  against  him 
was  afiBrmed.  Tlie  injury  to  this  respondent 
was  one  which  stronsiy  appeals  to  one's  sym- 
IMitliy:  but,  wlien  we  remember  that  he 
knew  all  about  the  appliance  wltli  which  he 
was  working  and  was  familiar  with  the 
ntetliods  of  the  work  and  the  dangers  at- 
tendant tliereupon,  we  cannot  escape  the 
conclusion  tliat  this  case  falls  squarely  with- 
in the  rule  of  assumed  risk.  AVeek  v.  Fre- 
mont Mill  Co.,  3  Wash.  St.  029.  2!)  Pac.  21.'> : 
Olson  V.  McMnrrny  C.  Ia  Co.,  0  Wash.  .TOO, 
.17  Pac.  fi70;  Hoffman  v.  American  F.  Co., 
38  Wash.  287,  .'il  I'ac.  IVC;  Bullivant  v. 
Spokane,  14  Wash.  i577.  45  Pac.  42;  French 
v.  First  Ave.  Ity.  Co.,  24  Wasli.  83,  <W  Pac. 
1108 ;  Bier  v.  Ilosford,  35  Wash.  544.  77  I'ac. 
S(i7:  Beltz  v.  American  Mill  Co.,  37  Wash. 
.•«m.  70  Pac.  ftSl;  Miller  v.  Moran  Bros., 
:M)  Wash.  031,  81  I'ac.  1080.  100  Am.  St.  Rep. 
JH7;  Tham  v.  Ste«>h  Shipping  Co.,  3!t  Wash. 
271,  81   Pac.  711. 

The  judgment  of  the  lionoralde  superior 
court  is  reversed,  and  tiie  ca\ise  remanded, 
witii  instructions  to  dismiss  tiic  action. 

RUDKIX.  MOirXT.  and  CROW,  JJ.,  con- 
cur.    DUXBAR,  J.,  dissents. 


STATE   ex    rel.   ROSS   v.    CLAUSEX.    State 

.\uditor. 
(Supreme  Court  of  Wnsliington.    Nov.  20,  1007.) 

Officers  —  Compensation  —  Constitution- 
al Law— Increase  op  Salary. 

Wiiere  a  comnii.Hsioiier  of  Public  I^nds  en- 
ters upon  his  offloi'  when  there  is  no  general 
law  fixing  his  compensation,  but  serves  for 
more  than  two  years  of  his  fonr-year  term  under 
snccessive  approprinti<m.s  by  the  I>>gislature  fix- 
ing his  salary  at  $2.(l(K).  his  compensation  may 
not  be  inci'pasrd  riuring  liis  term  of  office  to 
$3,000,  in  view  of  Const,  art.  .S,  {  25,  providing 


that   the  compensation   for  state  officers  shall 
not  be  increased  during  their  term  of  office. 

fEd.  Xote.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Officers,  $  153.] 

Petition  for  original  writ  of  mandamus  by 
the  state,  on  the  relation  of  E.  W.  Ross, 
against  C.  W.  Clausen,  as  State  Auditor.  Pe- 
tition denied. 

F.  C.  Owlngs,  for  relator.  John  D.  Atkin- 
son and  A.  J.  Falknor,  for  resiiondent. 

CROW.  J.  In  November,  1904,  the  relator, 
E.  W.  Ross,  was  elected  Commissioner  of 
Public  Lands  for  a  term  of  four  years,  com- 
mencing January  U,  1905,  on  which  latter 
date  he  assumed  ollice.  The  Legislature  of 
1907,  by  chapter  94,  page  174,  Sess.  Laws  of 
1907,  fixed  the  annual  salary  of  the  Com- 
missioner of  Public  Lands  at  $3,000,  and  In 
the  general  appropriations  for  the  fiscal  term 
beginning  April  1,  1907,  and  ending  March  .31, 
1909  (Sess.  Laws  1907,  p.  488,  c.  212),  appro- 
priated for  salary  of  the  Commissioner  of 
Public  Lands,  at  $3,000  per  year,  the  sum  of 
$6,000.  The  relator,  relying  upon  this  gen- 
eral legislation  and  the  appropriation  of  1907, 
has  demanded  of  the  rw p(mdent,  C.  W.  Clau- 
sen, as  State  Auditor,  that  he  issue  salary 
warrants  to  the  relator  from  and  after  March 
31,  1007,  at  the  rate  of  $3,000  iier  annum. 
The  respondent  refused  to  issue  the  warrants 
at  any  greater  rate  than  $2,000  i)er  annum, 
and  the  relator  has  applied  to  this  court  for 
an  original  writ  of  mandamus  to  compel  blm 
to  Issue  warrants  as  demanded. 

The  office  of  Commissioner  of  Public  Lauds 
was  created  by  section  1,  art.  3,  of  tlie  state 
Constitution.  Section  23  of  the  same  article 
provides  that  tlie  Commissioner  of  Public 
Lands  shall  perform  such  duties  and  receive 
such  compensation  as  the  Legislature  may 
direct.  In  section  7  of  the  act  of  1890  creat- 
ing "the  state  land  commission,"  etc..  approv- 
ed March  27,  1890  (Sess.  Laws  188!MK),  p. 
251),  It  was  provided  that  the  Commissioner 
of  Public  Lands  sliould  receive  a  salary  of 
$2,000  annually.  The  relator  contends  that 
this  act  was  repealed  by  necessary  implica- 
tion by  chapter  125,  page  387,  Sess.  Laws 
181>3,  section  3  of  which  again  fixed  the  sal- 
ary of  the  Commissioner  of  Public  Lands  at 
.$2,000  per  annum;  that  the  act  of  18.03  was 
expi-essiy  repealed  by  section  100,  c.  178,  p. 
570.  Si>ss.  Laws  1805;  that  the  act  of  181K5 
was  ex|)ressly  repealed  by  section  70,  c.  89. 
p.  2(52,  Sess.  Laws  1897;  that  the  last-men- 
tioned act  utterly  failed  to  fix  any  salary  for 
the  Commissioner  of  Public  Lands;  and  that 
there  has  at  no  time  since  18.07  been  any  law 
fixing  such  salary  until  the  general  act  of 
1907  above  mentioned.  He  further  contends 
that,  as  bis  salary  was  first  fixed  by  the  last- 
mentioned  act  of  1907,  bis  compensation  has 
not  been  thereby  Increased  during  his  term  of 
office,  and  that  he  is  now  entitled  to  be  com- 
pensated at  the  rate  of  $3,000  per  annum. 
The  resiiondcnt  contends  that  the  act  of 
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1890,  In  so  far  as  It  fixed  tbe  salary  of  the 
Commissioner  of  Public  Lands  at  f 2.000,  has 
never  been  repealed  either  expressly  or  by 
Implicntion,  but  has  continued  at  all  times 
until  more  than  two  years  after  the  relator 
entered  upon  his  present  term  of  office ;  that 
the  Legislature  has  continually  made  appro- 
priations for  the  compensation  of  the  state 
CommisHioner  of  I'ubllc  Lauds  at  tbe  rate  of 
.1:2,(XI0  jier  annum,  showing  the  legislative  con- 
Rtructiou  of  the  salary  act  of  1890.  and  sub- 
sequent acts  above  mentlonetl;  and  that  to 
now  allow  the  relator  the  increased  salary  of 
$3,000  per  annum  will  violate  section  25,  art 
.S,  of  the  state  Constitution,  which  provides 
that  the  compensation  for  state  officers  shall 
not  be  increased  or  diminlHihed  during  tbe 
term  for  which  they  shall  have  been  elected. 
If  respondent  Is  correct  In  his  contention 
that  the  relator's  salary  was  fixed  at  $2,000 
I)er  annum  when  he  entered  upon  his  present 
term  of  office,  by  general  legislation  which 
continued  In  effect  for  more  than  two  years 
thereafter,  then  the  relator's  application  mu=t 
be  denied.  Mr.  Pierce,  in  preparing  his  com- 
pilation of  the  laws  of  the  stnte  of  Washing- 
ton, concluded  that  sections  6  and  7  of  the 
act  of  March  27,  1890,  were  not  rep?aled,  and 
therefore  Included  them  In  his  Codes  of  1901 
and  190.",,  ns  sections  8157  and  8158  (BalUng- 
er's  Ann.  Codes  &  St.  I  2190 ;  but  as  we  view 
this  case  It  will  not  be  neccs'-jiry  for  us  to 
decide  whether  anj-  general  statute  was  In 
force  from  1897  to  1907,  Inclusive,  fixing  the 
annual  compensation  of  tbe  Commissioner  of 
Public  Lands  at  $2,000.  For  the  purposes  of 
this  opinion  we  will,  without  deciding,  as- 
sume that  no  general  act  existed  during  that 
I)erIod  fixing  such  conijienFfltlon.  The  office 
of  State  Land  Commissioner  was  created  by 
the  Constitution.  Statutes  inimertiately  en- 
acted have  been  succeeded  by  other  statutes 
continually  defining  the  duties  of  the  office. 
There  can  be  no  question  but  that,  during  the 
entire  i>eriod  from  1897  to  1907,  inclusive, 
the  Commissioner  of  Public  Lands  has  been 
compensated  at  the  rate  of  $2,000  per  an- 
num for  the  performance  of  his  official  du- 
ties, and  Legislature  after  Legislature  has 
made  api>ropriations  accordingly.  Ass-uming 
that  no  general  statute  providing  for  a  flxid 
salary  existed  during  the  p^rird  a'wve  named, 
the  Legislature,  by  making  biennial  appro- 
priations for  the  Commissioner  at  the  rate  of 
.«2.(;0(»  iK>r  annum,  directed  what  his  conipen- 
Mition  should  be.  The  Legislature  of  1903  ap- 
proprIate<l  $4,000  for  the  fi'-cal  i  eriod  from 
April  1,  1903,  to  March  31,  1905.  The  re- 
lator came  into  office  on  January  11,  1905. 
lie  was  compensated  from  this  appropriation 
lit  the  rate  of  $2.(l(X»  per  annum,  for  a  period 
of  over  two  months.  The  Legislature  of  1905 
made  an  appropriation  of  $4,000  for  his  sal- 
ary from  April  1,  1905,  to  March  31,  liW7, 
and  he  was  regularly  paid  at  the  rate  of  $2,- 
000  per  annum  by  warrants  Issued  against 
such  api)roprlation,  and  was  undo\iI)te<lly  en- 
titled to  receive  such  salary.    In  the  absence 


of  any  general  statute,  tbe  Legislature  by 
these  appropriations  directe<l  what  the  re- 
lator's com])ensatIou  should  be.  If  he  is  now 
permitted  to  receive  more  than  $2,000  per 
annum,  then  we  must  conclude,  either  that 
the  act  of  1907  flxiiig  his  salary  at  $.3,000  ap- 
plies to  his  entire  term  of  office,  which  com- 
menced In  January,  1905,  and  is  retroactive, 
or  that  his  compensation  may  be  Increased 
during  his  term  of  office  In  violation  of  sec- 
tion 23,  art.  3,  of  the  state  Constitution;  but 
neither  conclusion  is  tenable. 

Conceding  the  absence  of  any  general  law, 
we  are  of  the  opinion  that  the  Legislatures  of 
1903  and  1905,  by  the  appropriations  above 
mentioned,  directed  what  compensation  the 
Commissioner  of  IMibllc  Lands  should  receive, 
fixing  the  same  at  $2,000  per  annum,  and 
that  such  compensation  could  not  be  thereaft- 
er Increased  or  diminished  during  the  relator's 
term  of  office.  This  holding  Is  In  harmony 
with  the  reasoning  of  a  well-consldercd  opin- 
ion of  the  Court  of  Appeals  of  the  state  of 
Kentucky,  in  Butler  County  v,  James,  IIC 
Ky.  575,  76  S.  W.  402,  which  Is  a  later  case 
than  Marlon  County  v.  Kelly,  112  Ky.  &31, 
50  S.  AV.  815,  cited  by  the  relator.  In  Butler 
County  V.  James,  supra,  the  appellee,  James, 
bad  been  elected  to  the  office  of  county  judge 
at  the  November  election  of  1893.  and  again 
at  the  November  election  of  1897.  Under  the 
law  of  that  state  it  was  tbe  duty  of  the  fiscal 
court  to  fix  his  compensation  before  his  elec- 
tion. No  such  order  was  made  for  his  sec- 
ond term  prior  to  his  election.  In  the  absence 
of  any  formal  order  fixing  bis  salary,  the  fis- 
cal court  afterwards  made  an  appropriation 
of  $.500  for  his  compensation  for  the  year 
1898.  Thereafter  they  made  an  appropria- 
tion of  $400  for  1899,  $400  for  1900.  and  $.'500 
for  the  year  1901;  these  appropriations  be- 
ing umde  by  separate  resolutions  at  different 
times.  He  ac<«pted  the  appropriations  made, 
and  then  brought  suit  to  recover  $200.  claim- 
ing $100  extra  for  each  of  the  years  of  1899 
and  1900.  It  seems  that  It  was  not  only  the 
duty  of  the  fiscal  court  to  fix  the  appellee's 
comiiensatlon  before  he  was  elected  or  enter- 
ed upon  tbe  discharge  of  tbe  dtitles  of  his 
office,  but  also  to  then  fix  the  same  for  his 
entire  term.  This  the.v  failed  to  do,  and  dur- 
ing bis  second  term  his  compensation  was 
only  fixed  by  tbe  several  appropriations  above 
mentioned.  The  Constitution  of  tlie  state 
of  Kentucky  contained  a  provision  similar  to 
ours  against  the  increasing  or  dimiulshing  of 
the  salary  of  any  officer  during  the  term  to 
which  he  has  been  elected.  Tbe  Court  of  Ap- 
l)eais  of  Kentucky,  In  pas.«ing  upon  tiie  claim 
of  the  api)ellee,  said :  "The  purpose  of  the 
constitutional  provisions  Is  to  leave  the  of- 
ficials, whose  duty  It  Is  to  fix  tbe  salary,  free 
from  the  importunity  and  i>erfonal  Infiuence 
of  the  Incumbent  of  the  office,  and  to  secure 
to  him  for  his  term,  when  his  salary  is  once 
fixed,  the  amount  so  agreed  to  be  paid  him, 
and  thus  make  him  more  Independent  in  the 
discharge  of  his  official  duty.  Under  these 
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provisions  of  the  ConsOtutlon  It  Is  the  duty 
of  the  fiscal  court  to  fix  the  salary  of  the 
county  Judge  and  other  county  o£9cers,  to  be 
allowed  by  it,  before  their  election;  that  is, 
there  should  be  a  general  order  fixing  the  sal- 
aries and  not  an  allowance  each  year,  for 
that  year,  and  when  the  salaries  are  once 
fixed  they  cannot  be  changed  to  affect  those 
already  elected  or  appointed,  and  any  change 
will  not  take  effect  until  after  the  next  elec- 
tion or  appointment  The  Butler  fiscal  court, 
before  the  election  of  appellee,  should  have 
made  a  general  order  fixing  the  salary  of  the 
county  Judge;  but,  If  they  had  failed  to  do 
this,  they  could  fix  It  after  his  election,  or 
else  it  could  not  be  fixed  at  all,  and  the  fail- 
ure of  the  fiscal  court  to  do  its  duty  cannot 
be  permitted  to  deprive  the  county  Judge  of 
his  reasonable  compensation  guaranteed  him 
by  law ;  but,  when  his  salary  was  once  fixed. 
It  could  not  be  changed  during  his  term,  so 
that  he  would  receive  a  diflFercut  amount  for 
different  years  of  his  term.  The  order  of  the 
county  court,  made  at  its  October  term,  1896, 
did  not  undertake  to  fix  the  salary  of  the 
county  Judge,  or  make  any  provision  for  it, 
except  for  the  year  1897.  It  is  substantially 
the  same  as  the  order  in  the  case  of  the 
Marion  County  Fiscal  Court  v.  Kelly,  which 
was  held  only  to  apply  to  the  year  1897.  But 
the  order  made  by  the  fiscal  court  on  Novem- 
ber 9,  1897,  appropriated  foOO  for  the  county 
Judge's  salary  for  the  year  189S,  and  he  was 
under  this  order  entitled  to  hare  a  salary  of 
$500  for  the  first  year  of  his  new  term.  If 
the  court  could  by  a  subsequent  order  allow 
him  a  different  amount,  then  his  salary  would 
be  changed  during  his  term,  contrary  to  the 
express  provision  of  the  Constitution.  The 
difficulty  with  the  orders  made  for  the  years 
1899  and  1900  Is  that  they  ehtmge  the  sal- 
ary of  the  county  Judge  during  his  term  of 
office." 

By  the  same  course  of  reasoning  we  con- 
clude tliat.  In  the  absence  of  any  general  leg- 
islation fixing  relator's  salary,  the  appro- 
priations made  by  the  Legislature  from  time 
to  time  fixed  his  (ompcnsatlon,  and  that, 
when  he  has  once  entered  upon  the  discharge 
of  the  duties  of  his  office  under  such  fixed 
compensation,  and  lias  received  the  same  for 
bis  services  during  a  portion  of  the  term,  his 
compensation  cannot  be  increased  or  dimin- 
ished during  the  term  for  which  he  has  been 
elected,  either  by  any  general  act  of  the  Leg- 
islature or  by  any  appropriation  bill. 

The  writ  is  deuied. 

HADLEY,  C.  J.,  and  DUXBAR,  FULLER- 
TON,  and  RUDKIN,  JJ.,  concur.  MOUNT 
and  ROOT,  JJ.,  did  not  participate. 


DUEBER  V.  WOLFE. 

(Supreme  Court  of  Washington.    Nov.  21, 1907.) 

1.  Quieting   Title— Pleading— Complaint- 
Sufficiency. 

Where,  In  a  suit  by  a  married  woman   to 
quiet  title  to  a  lot  sold  under  an  execution  on  a 


community  debt,  a  complaint,  alleging  that  the 
lot  was  plaintiff's  separate  property  and  not  sub- 
ject to  sale  In  satlBfactlon  of  a  community 
debt,  stated  the  facts  giving  rise  to  the  claims 
of  herself  and  the  execution  creditor,  it  was 
sufficient,  though  it  failed  to  allege  that  she  was 
either  in  possession  of  the  property  or  that  it 
was  unoccupied. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  §  74.] 

2.  Pleading  —  Reply— Necessity— Affirma- 
tive Allegations  in  Answer. 

Where,  in  a  suit  by  a  married  woman  to 
quiet  title  to  a  lot  sold  under  an  execution  on  a 
community  debt,  the  complaint  alleged  that  the 
lot  was  plaintiff's  separate  property,  and  not 
subject  to  sale  in  satisfaction  ot  a  community 
debt  of  herself  and  her  husband,  and  the  answer 
put  such  allegations  In  Issue,  affirmative  allega- 
tions in  the  answer  that  the  debt  for  which  the 
judgment  was  obtained  was  a  community  debt 
contracted  for  the  support  of  the  community, 
and  that  certain  improvements  had  been  put  up- 
on the  property  with  community  funds,  tendered 
no  issue  other  than  that  raised  by  the  complaint 
and  the  denials  in  the  answer,  and  hence  did  not 
call  for  a  reply. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39.  Pleading,  §  'JZi.] 

3.  Appeal  —  Questions  Reviewable— Cbedi- 
BiLiTY  OF  Witnesses. 

Where  there  Is  nothing  In  the  record  on  ap- 
peal to  impeach  the  credibility  of  a  witness, 
or  her  character  for  prudence,  truth,  and  ve- 
racity, her  statements  will  not  be  discredited  for 
the  hrst  time  in  the  appellate  court,  since  the 
court,  having  the  witness  before  it,  had  the  first 
opportunity  to  judge  of  her  credibility. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §|  3901-390G.J 

4.  HUSBARD     AND    WiFB— WIFK'S     SEPARATE 

Property  —  Liability     for     Community 
Debts— Quieting  Title— Evidence. 

In  a  suit  by  a  married  woman  to  quiet  title 
to  a  lot  sold  under  an  execution  on  a  community 
debt,  evidence  examined,  and  held  to  show  that 
the  lot  was  the  separate  property  of  the  plaintiff, 
and  not  subject  to  the  dents  of  the  community. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,   H  487-494.] 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty; A.  E.  Rice,  Judge. 

Action  by  Margary  A.  Dueber  against 
George  W.  Wolfe  to  quiet  title  to  a  certain 
lot.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

W^.  W.  Laughorne,  for  appellant  Elliott 
&  Hamaker,  for  respondent 


FULLERTON,  J.  March  9,  190C,  the  ap- 
pellant, Wolfe,  recovered  a  Judgment  In  the 
superior  court  of  Lewis  county  agaiust  the 
resi)oudent  and  lier  husband,  George  Dueber, 
on  a  debt  contracted  by  the  husband  for  the 
benefit  of  himself  and  his  wife;  the  debt 
being  a  community  debt  A  writ  of  execu- 
tion was  Issued  on  the  Judgment,  and  a 
certain  lot  in  the  town  of  Winlock  was  levied 
upon  and  sold  thereunder.  The  record  title 
to  the  lot  stood  in  the  name  of  the  respond- 
ent ;  It  having  been  conveyed  to  her  In  1879 
by  one  Pagett  for  a  consideration  of  |40. 
After  the  sale  of  the  lot  under  the  writ,  the 
respondent  began  the  present  action  to  set 
the  sale  aside  and  quiet  her  title  to  the  lot. 
alleging,  in  effect  lu  b^tifiomplaint  that  the 
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lot  was  her  separ&te  property,  and  not  sub- 
ject to  sale  in  satisfaction  of  a  community 
debt  of  herself  and  her  husband.  An  answer 
w^is  filed  which  put  In  issue  the  allegations  of 
the  complaint,  and  set  up  affirmatively  facts 
thought  to  show  that  the  property  was  sub- 
ject to  the  community  debts  of  the  respond- 
ent and  her  husband.  To  the  afPrmative  an- 
swer no  reply  was  filed,  and,  after  tlie  time 
fixed  by  rule  of  court  for  filing  a  reply  had 
expired,  the  appellant  moved  for  a  default 
and  judgment  for  want  of  a  reply  to  the  af- 
firmative plea.  This  motion  the  trial  court 
denied,  and  afterwards  entered  upon  the 
trial  of  the  cause,  finding  in  favor  of  the 
appellant  and  entering  Judgment  in  accord- 
ance with  the  prayer  of  her  complaint 

The  first  assig^nment  necessary  to  be  notic- 
ed, although  not  the  first  in  order  in  the  brief. 
Is  the  contention  that  the  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  it  fails  to  allege  that  the 
plaintiff  was  either  in  possession  of  the  prop- 
erty or  that  it  was  unoccupied.  The  com- 
plaint, however,  stated  the  facts  giving  rise 
to  the  respective  claims  of  the  parties,  and 
this  was  sufficient  under  the  rule  In  Brown  v. 
Baldwin,  89  Pac.  483,  regardless  of  the  ques- 
tion as  to  which  of  the  parties  was  In  the 
possession  of  the  property  (SplthlU  v.  Jones, 
3  Wash.  St.  290,  28  Pac.  531),  and  the  subse- 
quent cases  holding  a  contrary  doctrine  being 
expressly  overruled  in  that  case. 

The  next  contention  Is  that  the  court  erred 
In  refusing  to  grant  the  appellant's  motion 
for  judgment  on  the  pleadings,  for  the  reason 
that  the  respondent  did  not  deny  the  affirma- 
tive allegations  in  the  answer.  These  allega- 
tions were,  in  substance,  that  the  debt  for 
which  the  Judgment  was  obtained  was  a 
community  debt  contracted  for  the  support 
of  the  community,  and  that  certain  Improve- 
ments had  been  put  upon  the  property  with 
community  funds;  but  these  averments  ten- 
dered no  new  issue.  They  but  tended  to  show 
that  the  property  levied  upon  and  sold  was 
commimity  property,  a  question  already  at  is- 
sue by  the  allegations  of  the  complaint  and 
the  denials  contained  In  the  answer.  The 
respondent,  therefore,  was  not  called  upon  to 
reply  to  them,  and  could  not  be  put  In  default 
by  failing  so  to  do. 

The  questions  of  fact  presented  were  re- 
solved by  the  trial  court  in  favor  of  the  re- 


spondent Counsel  for  the  amiellant  criti- 
cises the  evidence  on  which  these  findings 
are  based  with  some  severity,  contending 
that  such  evidence  bears  its  untruthfulness 
upon  Its  face.  The  req)ondent  testified  that 
the  purchase  price  paid  for  the  lot  was  a  part 
of  a  larger  simi  which  she  possessed  at  the 
time  of  her  marriage  some  five  years  before, 
and  which  she  had  kept  about  her  person  and 
under  her  Immediate  control  during  all  of 
that  time.  Both  she  and  her  son  testified 
that  the  first  improvements  put  upon  the  lots 
were  destroyed  by  fire  some  time  in  the  90'8, 
and  that  the  buildings  now  on  the  premises 
were  erected  thereon  by  the  son  at  his  own 
cost  and  expense,  and  by  him  presented  to 
the  mother,  after  their  use  by  the  son  for  a 
short  time,  because  she  was  then  In  some- 
what straightened  circumstances,  and  he  de- 
sired that  she  might  have  some  independ- 
ent means  of  support 

There  is  nothing  in  the  record  tliat  directly 
contradicts  these  statements,  and  we  do  not 
think  they  are  so  Inherently  improbable  as 
to  be  Incapable  of  belief.  It  may  be  some- 
what unusual  for  a  married  woman,  whose 
husband  was  only  in  ordinary  circumstances, 
to  keep  specific  pieces  of  money  about  her 
person  and  under  her  control  for  a  period  of 
five  years,  but  some  other  reason  than  its 
mere  improbability  must  l>e  shown  before  an 
appellate  court  would  be  Justified  in  discred- 
iting It  entirely.  To  determine  the  truthful- 
ness of  the  statement,  the  court  must  rely 
largely  on  the  credibility  of  the  witness,  her 
character  for  prudence,  truth,  and  veracity, 
and,  where  there  is  nothing  In  the  record  to 
impeach  either  of  these,  the  witness*  state- 
ments should  not  be  discredited  for  the  first 
time  in  a  court  that  does  not  have  the  wit- 
ness before  it,  and  hence  not  the  best  oppor- 
tunity to  judge  of  her  credibility.  The  same 
thing  can  be  said  of  the  testimony  of  the  son, 
who  likewise  stands  unlmpeached  on  the 
record.  Moreover,  it  would  seem  that  the 
time  was  not  so  remote  since  the  buildings 
on  the  lot  were  erected  but  that  his  state- 
ment to  the  effect  that  he  constructed  them 
could  have  been  controverted  if  untrue. 

We  think  the  evidence  Justified  the  find- 
ings, and  the  Judgment  will  stand  affirmed. 

HADLET.  C.  J.,  and  RUDKIN,  CROW, 
DUNBAR,  MOUNT,  and  ROOT,  JJ.,  concur. 
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STATE  ex  rel.  GUEAT  NORTHERN  RT.  CO. 

et  al.  V.  RAILROAD  COMMISSION 

OF  WASHINGTON  et  al. 

(Supreme  Court  of  Wnsliington.    Nov.  21,  1907.) 

1.  Cabriebs  — Regulation  of  R.^tes— Rail- 
road Commission. 

I'nder  the  third  section  of  Act  lOO.'S.  p. 
147,  c.  81,  vesting  the  railroad  commis"sion  witli 
power  upon  complaint  made  "•  *  *  after  a 
fall  hearing  to  make  any  finding  declaring  any 
existing  rate  for  the  transportation  of  persons 
or  property  to  be  unreasonable,  discriminatory  or 
insufficient,  *  *  *  and  to  declare  and  order 
what  shall  be  a  just  and  reasonable  rate  *  *  • 
to  be  imposed,  enforced,  or  performed  or  follow- 
ed in  the  future  in  the  place  of  that  found  to 
be  objectionable,"  the  railroad  commission  has 
no  power,  upon  complaint  as  to  certain  rates, 
to  adjust  rates  of  which  no  complaint  is  made, 
nor  to  forbid  railroad  companies  operating  in 
the  state  from  changing  their  existing  tariffs 
not  theretofore  fixed  by  the  commission,  without 
the  consent  of  the  commission. 

2.  S.'^ME. 

Since,  nnder  section  3,  p.  147,  c.  81,  Act 
1905.  relating  to  the  power  of  the  railroad  com- 
mission over  railroads  as  to  rates,  the  commis- 
sion has  no  power  upon  complaint  made  as  to 
certain  rates  to  adjatt  rates  of  which  no  com- 
plaint is  made,  a  complaint,  framed  under  such 
section,  in  which  the  commission  allege  that  cer- 
tain rates  are  fair,  just,  and  reasonable,  raises 
no  issue  which  the  railroad  company  must  an- 
swer, and  the  commission  cannot  adjust  such 
rates. 

Appeal  from  Superior  Court,  Wnlla  Walla 
County;   Thos.  H.  Brents,  Judge. 

Petition  by  the  Great  Northern  Railway 
Company  and  others  to  review  the  action 
of  the  railroad  commission  of  Washington 
and  others  In  adjusting  rates.  From  an  or- 
der sustaining  a  demurrer  to  the  petition, 
the  railroad  commission  appeals.     Affirmed. 

John  D.  Atkinson,  E.  C.  Macdouald,  and  A. 
J.  Falknor,  for  appellants.  M.  J.  Gordon, 
L.  C.  Oilman,  B.  S.  Grosscup,  and  W.  W. 
Cotton,  for  respondents. 

FULLERTON,  J.  The  raili-oad  commission 
of  Washington,  on  receiving  complaints  In 
writing,  to  the  effect  that  the  freight  tariff 
charged  by  the  several  railway  companies 
operating  In  the  state  of  Washington  from 
Walla  Walla  to  other  places  In  the  state  were 
In  excess  of  the  charges  for  similar  com- 
modities shipped  to  the  same  places  from 
certain  other  points  and  were  unjust  and  dis- 
criminatory, within  the  meaning  of  the  act 
establishing  a  railroad  commission.  Institut- 
ed an  Inquiry  to  ascertain  the  correctness  of 
the  charge.  To  that  end.  It  prepared  a  com- 
plaint embodying  the  charges  and  caused  the 
same  to  be  serve<l  upon  the  railway  com- 
panies named,  together  with  a  notice  to  the 
effect  that  the  matter  complained  of  would 
be  Inquired  Into  at  a  hearing  to  be  held 
at  Walla  Walla  on  a  certain  date  named  in 
the  notice.  The  complaint  so  filed  and  served 
contained  among  others  the  following  allega- 
tions: "(15)  That  said  defendant  railroad 
companies,  the  Northern  I»aclflc  Railway 
Company,  the  Great  Northern  Railway  Com- 
pany, and  the  Oregon  Railroad  &  Naviga- 


tion Company,  and  each  of  tbem,  have  pro- 
mulgated, adopted,  and  filed  with  the  rail- 
road commission  of  Washington,  and  have 
now  in  use,  what  is  known  as  class  and  com- 
modity rates  on  fivlght  consignetl  from  Se- 
attle, Tacoma,  Everett,  Snohomish,  Bellliig- 
ham,  and  Spokane  to  other  ixjiuts  In  the  state 
of  Washington,  which  rates  so  shown  and 
enforced  are  fair,  just,  and  reasonable  rates 
and  charges.  (10)  That  all  shipments  In  less 
than  carload  lots  from  other  points  in  the 
state  of  Washington,  excepting  the  special 
freight  rates  hereinbefore  referred  to,  from 
Walla  Walla,  are  governed  and  controlled  by 
the  distances  tariff  promulgated  and  enfor- 
ced by  the  different  defendant  railroads,  and 
each  of  their  distance  tariffs  have  been  filed 
with  the  railroad  commission  of  Washington. 
(17)  That  the  distance  tariffs  charged  and 
enforced  by  the  defendant  railroads  are  great- 
ly in  excess  of  the  commodity  tariffs  above 
mentioned,  and  In  many  Instances  double 
the  amount  of  the  commodity  tariff  for 
like  distances  under  similar  conditions,  par- 
ticularly In  that  portion  of  the  state  known 
as  Eastern  Washington.  (18)  That,  by  rea- 
son of  these  facts  an  unjust  discrimination 
exists,  the  railroads  unjustly  discriminat- 
ing In  favor  of  one  locality  as  against 
other  localities,  in  this:  That  freight  orig- 
inating in  Spokane  and  destined  to  other 
points  In  Eastern  Washington,  to  wit,  Col- 
fax, Garfield,  Sprague,  and  other  points,  can 
be  and  Is  carried  for  approximately  one-half 
the  sum  that  similar  freight  originating  at 
other  points,  to  wit,  Colfax,  Garfield,  and 
Sprague  and  other  stations  of  like  distance 
to  Spokane  and  other  points  in  Eastern  Wash- 
ington can  be  and  Is  carried  under  similar 
conditions.  (10)  That  said  distance  tariffs 
as  charged  by  said  defendant  railroads  are 
unjust  and  unfair  and  greatly  In  excess  of 
what  would  be  a  fair,  just  and  reasonable 
rate,  and  the  same  are  unjustly  discrimina- 
tory against  other  localities  other  than  those 
possessing  special  commodity  rates,  and  the 
same  should  be  modified  and  changed,  and  a 
fair,  just,  and  reasonable  rate  or  rates  sub- 
stituted therefor."  A  hearing  was  had  at 
Walla  Walla  on  the  date  named,  at  the  con- 
clusion of  which  the  commission  found  the 
facts  substantially  as  they  were  set  forth 
in  the  complaint.  It  thereafter  entered  the 
following  order:  "This  cause  coming  on  for 
hearing  on  the  findings  of  fact  filed  herein, 
and  it  appearing  to  the  commission  this 
cause  has  already  been  regularly  heard,  evi- 
dence having  been  Introduced  by  and  on  be- 
half of  complainant  and  by  and  on  behalf 
of  defendants,  the  cause  having  been  duly  ar- 
gued and  submitted  and  findings  of  fact 
having  been  filed  therein,  the  commission  be- 
ing fully  advised  does  now  make  the  follow- 
ing order: 

"That  the  classification  of  freight  In  the 
general  distance  tariffs  promulgated  and  In 
force  by  the  different  defendant  railroads, 
and  numbered  as  follows: 
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"Northern  Pacific  Railway  Company,  Gen- 
eral Distance  Tariff  No.  14275-WRC  No. 
X-21,  Jan.  25,  '04. 

"All  of  page  2,  except  the  commodity,  live 
stock,  in  No.  17756-WRC,  Na  X-32,  Jmie 
5,  '05. 

"All  of  page  2.  N.  P.  No.  14811-WRC,  No. 
X-22,  July  14,  '04. 

"Great  Northern  Railway  Company,  Gen- 
eral Distance  Tariff  G  F  O  No.  17300-WRC 
No.  7,  Aug.  15,  '06. 

"Oregon  Railroad  &  Navigation  Company, 
General  Distance  Tariff  L36-WRO  No.  X^, 
June  6,  '04. 

"Washington  &  Columbia  River  Railway 
Company,  all  of  page  9,  W  &  RC  No.  1700- 
WRC  No.  X-1,  June  5,  '05. — be  changed  in 
so  far  as  the  relation  which  each  class  bears 
to  the  other,  and  that  in  lieu  thereof  the 
charges  on  the  different  classes  of  freight 
shall  hereafter  bear  a  fixed  percentage  re- 
lation to  each  other,  as  follows: 

Second  class 85  per  cent,  of  first  class 

Third   class 70  per  cent,  of  first  class 

Fourth  class 60  per  cent  of  first  class 

Kiftli    class ."50  per  cent,  of  first  class 

A  class 50  per  cent,  of  first  class 

B  class 40  per  cent,  of  first  class 

C  class 30  per  cent,  of  first  class 

D  class 2'}  per  cent,  of  first  clasfi 

Fl  class 20  per  cent,  of  first  class 

"And  it  is  further  ordered: 

"That  the  maximum  charge  on  first-class 
freight  shall  hereafter  not  exceed,  for  5' 
miles  or  under,  10  cents  per  one  hundred 
l)oundR;  that  there  shall  b<3  added  thereto 
a  charge  not  to  exceed  4  cents  per  one  hun- 
dred pounds  for  each  additional  5  miles 
said  merchandise  is  carried  up  to  and  in- 
cluding 20  miles;  that  there  shall  be  added 
thereto  an  additional  charge  of  not  to  exceed 
3  cents  per  one  hundred  pounds  for  each  ad- 
ditional 5  miles  over  20  miles  and  up  to  and 
including  50  miles  that  said  merchandise  may 
be  carried;  that  there  shall  be  added  thereto 
a  charge  not  to  exceed  2  cents  per  one  hundred 
pounds  for  each  additional  5  miles  over  50 
miles  and  up  to  and  Inclndlng  300  miles  that 
said  merchandise  may  be  carried;  that  there 
shall  be  added  thereto  a  charge  not  to  ex- 
ceed 1  cent  per  hundred  pounds  for  each  ad- 
ditional 5  miles  over  300  miles  that  said 
merchandise  may  be  carried;  that  the  maxim- 
um charge  on  other  classes  of  freight  shall  be 
the  percentage  heretofore  set  out,  which 
said  class  bears  to  flrst-class  freight  for  like 
distances  as  above  provided:  Provided,  how- 
ever. That  the  tariffs  now  In  force,  other  than 
the  distance  tariffs  above  specified,  shall  not 
be  changed  so  as  to  Increase  the  rates,  nor 
shall  the  said  tariffs  be  cancelled  without 
first  obtaining  the  consent  of  the  railroad 
commission  of  Washington." 

Thereafter  the  railway  companies  affected 
by  the  order  petitioned  the  superior  court 
of  Walla  Walla  for  a  review  of  the  same, 
averring  that  the  proviso  to  the  effect  that  the 
tariff  now  in  force  other  than  the  distance 
tariffs  specified  should  not  be  canceled  or 


charged  so  as  to  increase  the  rates,  without 
the  consent  of  the  commission,  was  beyond 
the  powers  of  the  commission  and  therefore 
void.  The  trial  Judge  on  a  demurrer  to  the 
petition  adjudged  the  proviso  void  and  of  no 
effect,  and  entered  an  order  accordingly.  The 
railway  commission  appeals. 

By  the  third  section  of  the  act  (Acts  1905, 
p.  147,  c.  .SI)  creating  the  railway  commis- 
sion of  Washington  the  commission  is  "vest- 
ed with  power  and  authority,  upon  complaint 
made  as  hereinafter  provided  or  by  inquiry 
upon  their  own  motion,  after  a  full  hearing, 
to  make  any  finding  declaring  any  existing 
rate  for  the  transportation  of  persons  or 
property,  or  any  regulation  whatsoever  af- 
fecting said  rate  or  charge  for  transporta- 
tion of  loaded  or  empty  cars  or  demurrage 
or  reciprocal  demurrage  or  the  sufficiency  of 
the  train  service  and  waiting  rooms  for  pas- 
sengers and  rooms  for  freight  and  baggage 
to  be  unreasonable,  or  unjustly  discrimina- 
tory, or  Insufficient,  and  to  declare  and  order 
what  shall  be  a  Just  and  reasonable  rate, 
practice,  regulation  or  thing  to  be  charged. 
Imposed,  enforced  or  performed  or  followed 
in  the  fnture  in  the  place  of  that  found  to  be 
unreasonable  or  unjustly  discriminatory  or 
insufficient."  Manifestly  the  express  power 
to  fix  and  establish  rates  conferred  on  the 
commission  by  the  language  here  quoted  is 
power  only  to  fix  and  establish  rates  to  be  fol- 
lowed in  the  future  in  place  of  rates  found 
by  the  commission,  after  notice  and  full  hear- 
ing, to  be  unreasonable  or  imjustly  discrim- 
inatory. It  does  not  expressly  empower  the 
commission,  on  complaint  that  particular 
rates  are  unreasonable  or  imjustly  discrim- 
inatory, to  establish  or  correct  rates  else- 
where against  which  no  complaint  is  made, 
nor  does  it  confer  on  it  power  to  forbid  rail- 
road companies,  operating  in  the  state,  from 
changing  or  modifying  their  existing  tariffs 
not  theretofore  fixed  by  the  commission,  with- 
out the  consent  of  the  commission.  Nor  do 
we  think  the  power  here  sought  to  be  exer- 
cised can  reasonably  be  implied  from  the 
power  conferred.  It  is  true,  as  argued  by 
the  Attorney  General,  that  the  railroads  may 
retaliate  for  any  reduction  of  rates  at  one 
place  by  raising  rates  elsewhere  sufficient  to 
recuperate  their  losses,  but  we  think  the  rem- 
edy intended  by  the  act  in  force  at  the  time 
this  order  was  made  was  to  institute  a  new  In- 
qulr}%  and  proceed  to  a  new  hearing,  until 
all  tariffs  throughout  the  state  should  be 
govcnted  by  orders  made  by  the  commission; 
that  it  would  be  going  too  far  to  say  that  the 
commission  might,  in  order  to  adjust  the  rates 
from  Walla  Walla  to  other  parts  of  the  state, 
make  permanent  all  existing  railway  tariffs. 

It  Is  further  contended  by  the  commission, 
however,  that,  if  the  proviso  is  too  broad 
as  entered,  it  should  be  modified  only  so  as 
to  prevent  its  application  to  tariffs  not  spe- 
cially mentioned  In  the  complaint,  but  should 
be  allowed  to  stand  in  so  far  as  it  affects 
the  class  and  commodity   rates  on  freight 
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consigned  from  Seattle,  Tacoma,  Everett, 
Snohomish,  Bellingham,  and  Spokane  to  other 
imlnts  In  the  state,  which  the  commission 
found  to  be  fair,  Just,  and  reasonable,  since 
these  rates  were  specially  mentioned  In  the 
complaint.  But  an  examination  of  the  com- 
plaint will  show  that  no  complaint  was  made 
concerning  these  rates,  but,  on  the  contrary, 
that  It  was  specially  alleged  rhat  tiioy  were 
fair.  Just,  and  reasonable.  This  raised  no 
Issue  that  the  railroads  were  boinid  to  an- 
swer. They  were  obligated  to  answer  only  ns 
to  those  rates  alleged  to  be  unreasonable  or 
unjustly  discriminatory,  and  it  is  only  such 
rates  that  the  commission  has  power  to  ad- 
Just.  Of  course,  the  commission  may  find 
the  complaint  not  well  founded,  and  may  fix 
the  existing  rate  as  the  future  rate  to  be 
maintained,  in  which  case  the  railroad  would 
be  without  power  to  change  it  without  con- 
sent of  the  commission,  but,  as  the  law  ex- 
isted when  the  hearing  here  complained  of 
was  had,  the  only  power  to  fix  permanent 
rates  conferred  on  the  commission  was  in 
cases  where  a  complaint  was  made  In  same 
form,  charging  the  existing  rate  to  be  un- 
reasonable or  unjustly  discriminatory,  and 
the  railroads  giren  an  opportunity  to  be 
beard  thereon. 
The  order  appealed  from  la  affirmed. 

HADLEY,   C.   J.,   and   UUDKIN,   CROW. 
MOUNT,  DUXBAK,  and  ROOT,  JJ.,  concur. 


ST.^TE  V.  MISri. 
(Supreme  Court  of  Montana.    Nov.  18.  IflOT.) 

1.  BuBQi-ART— Entrt— What    Constitites — 

IUDTCTMKNT  OB  IHFOBMATTOX— SrKFICIENCY. 

Under  Pen.  Code.  J!  8U(>.  providing  that 
every  person  who  enters  any  house,  room,  etc.. 
or  other  buildinp.  etr.,  with  intent  to  commit 
grand  or  petit  larceny  or  anv  felouy,  is  ffuilty 
of  bnrglary.  in  order  to  con.ttitute  a  buritlarioaa 
entry,  the  act  of  entry  must  he  itmelt  a  trespiiiis. 
and  an  information  for  burglary  must  uepratire 
the  idea  that  defendant  at  the  time  of  entry  hurt 
the  riglit  to  enter,  though  the  ownership  of  the 
room  or  building  need  not  be  specifically  allesed, 
fBd.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  8,  Burglary,  ii  48-50.] 

2.  Samr. 

Under  such  section  an  information  ch.irging 
an  attempt  to  commit  burglary  and  alleging 
that  defendant  willfully,  nnlnwfnlly.  and  feloni- 
ously attempted  to  enter  room  HO  in  that  cer- 
tain house  known  as  the  "Mullin  House,"  etc., 
with  the  intent,  etc.,  to  commit  larceny,  was 
sufficient. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Burglary.  S  37.] 

8.  Samk. 

Under  the  express  provisions  of  Pen.  Code. 
i  820.  it  is  burglary  to  enter  a  house  or  room 
with  intent  to  commit  petit  larceny. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Burglary,  H  24-27.] 

4.  Same— CirAROTNO  TmE  of  Entry— Neces- 
8ITT— Deobee  of  Offesse. 

An  information  charging  bnrglary  need  not 
allege  the  time  of  the  entry,  but  the  jury,  if  they 
convict,  must  find  the  degree  of  the  offense  in 


accordance  with  Pen.  Code,  {  2143,  making  it 
their  duty  so  to  do. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Burglary,  H  34,  121.] 

5.  Criminal  Law— Degree  of  Crime— Deter- 
mination .  by    Court  —  Statutory    I'bovi- 

8I0NS. 

I'eu.  Code,  S  2211,  providing  that  on  a  plen 
of  guilty  of  a  crime  distinguished  into  degrees, 
the  court  must,  before  passing  sentence,  deter- 
mine the  degree,  applies  only  where  a  plea  of 
guilty  is  entered. 
C.  Same— Api'eal— Presumptions. 

The  Penal  Code  makes  bnrglary  in  the 
nighttime  punishable  by  imprisonment  for  from 
1  to  !.'>  years,  while  burglary  in  the  daytime  is 
punisliable  by  imprisonment  for  a  term  not  ex- 
ceeding five  years.  Section  12.S0,  par.  1,  pro- 
vides that,  if  an  offense  is  punishable  by  impris- 
onment for  five  years  or  more,  a  person  guilty  of 
an  attempt  to  commit  such  offense  is  punishable 
by  imprisonment  for  a  term  not  exceeding  one- 
half  the  longest  term  of  imprisonment  prescribed 
on  a  conviction  of  the  offense  attempted.  Held. 
that  where  the  jury  found  defendant  guilty  of 
attempted  burglary,  and  on  appeal  the  evidence 
was  not  before  the  appellate  court,  it  would  be 
presumed  that  the  evidence  justified  the  trial 
court  in  finding  defendant  guilty  of  an  attempt 
to  commit  burglary  in  the  nighttime,  and  a  sen- 
tence of  7y'>  }ears  would  not  be  disturbed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Criminal  Law,  H  2736,  2768.] 

Brantly,  C.  X,  dissenting  in  part. 

Appeal  from  District  Court  Silver  Bow 
County;  Michael  Donlan,  Judge. 

Tom  Mish  was  conricted  of  an  attempt  to 
commit  burglary,  and  appeals.    Affirmed. 

Maury  and  ITogcrolI,  for  appellant.  Albert 
J.  Gnlen,  Atty.  Gen.,  and  W.  H.  Poonnan, 
Asst  Atty.  Geu.,  for  the  State. 

SMITH,  J.  The  defendant  In  this  case  was 
convicted  In  the  district  court  of  Silver  Bow 
county  of  an  attempt  to  commit  the  crime  of 
burglar}',  and  appeals.  His  counsel  contends 
that  the  infonnation  filed  against  him  does 
not  state  facts  sufficient  to  constitute  a  pub- 
lic offense,  for  "the  reason  that  the  Informa- 
tion does  not  show  that  the  room  the  de- 
fendant entered  was  not  his  own."  The 
charging  part  of  the  Information  Is  as  fol- 
lows: "That  at  the  county  of  Silver  Bow, 
state  of  Jlontana,  on  or  about  the  13th  day 
of  January,  A.  D.  1906,  and  before  the  filing 
of  this  information,  the  said  defendant,  Tom 
Mish,  did  willfully,  unlawfully,  and  felo- 
niously attempt  to  willfully,  unlawfully,  and 
feloniously  enter  that  certain  room  number- 
ed 50,  In  that  certain  house  known  as  the 
'Mullin  House,'  situate  In  Centervllie,  Silver 
Bow  county,  state  of  Montana,  with  the  In- 
tent then  and  there  and  therein  willfully,  un- 
lawfully and  feloniously  to  commit  larceny." 
Our  Penal  Code,  i  820,  reads  thus :  "Every 
person  who  enters  any  hoiwe.  room,  apart- 
ment, tenement  shop,  warehouse,  store,  mill, 
barn,  stable,  outhouse  or  other  building,  tent, 
vessel,  railroad  car,  with  Intent  to  commit 
grand  or  petit  larceny  or  any  felony  Is  guilty 
of  burglary."  Burglary,  as  a  common-law  of- 
fense, was  the  breaking  and  entering  of  the 
dwelling  house  of  another,  In  the  nJghUliM, 


460 


92  PACIFIC  REPORTER. 


(Mont. 


with  intent  to  commit  a  felony  therein,  wheth- 
er the  felony  was  committed  or  not.  State 
T.  Copenhaver,  35  Mont  342,  89  Pac.  61.  It 
wae  an  offense  against  the  habitation,  and 
not  against  the  property.  6  Cyc.  172;  State 
V.  Morrlssey,  22  Iowa,  158.  But  the  Attorney 
General  contends  tliat  the  nature  of  the  en- 
try is  not  material.  lie  says  in  bis  brief: 
"The  ownership  of  the  building  entered,  and 
the  ownership  and  value  of  the  goods,  are  Im- 
material, except  as  matters  of  description. 
And  if  a  man  enters  his  own  house  for  the 
sole  purpose,  and  with  the  criminal  intent 
to  steal  the  goods  oE  another  therein,  he  Is 
guilty  of  burglary.  At  least,  If  the  defendant 
at  the  time  had  the  legal  right  and  authority 
to  enter  the  house.  It  is  a  defense,  and  not 
a  matter  of  pleading." 

The  opinion  of  the  court  In  People  v.  Bar- 
ry, 04  Cal.  481,  29  Pac.  1026,  seems  to  sup- 
port this  contention.  In  that  case  the  de- 
fendant was  convicted  of  burglary  In  having 
entered  a  grocery  store,  by  the  public  en- 
trance, during  business  hours,  with  intent  to 
commit  larceny.  The  following  instruction 
was  requested  by  the  defendant  and  refused, 
to  wit :  "The  defendant  cannot  be  convicted 
of  the  crime  if  he  had  a  right  to  enter  the 
store  of  Murry  &  Seegelkln  at  the  time  al- 
leged In  the  information,  even  If  you  believe 
from  the  evidence  that  at  the  time  he  enter- 
e<l  he  intende<l  to  commit  larceny."  The  Cal- 
ifornia statute  defining  burglary  Is  identical 
with  our  own.  The  court  in  that  case  said: 
"Kven  under  the  present  section  of  the  Penal 
Code,  many  acts  cou.stitute  burglary  which 
but  a  few  years  ago  were  a  different  offense, 
or  no  offense  whatever.  As  to  the  acts  which 
shall  constitute  the  crime  of  burglary,  that 
is  a  matter  left  entirel.v  to  the  policy  of  the 
Legislature,  within  Its  constitutional  powers ; 
and.  when  that  body  has  said  that  every 
person  who  enters  a  store  with  the  Intent 
to  commit  larceny  Is  guilty  of  a  burglary, 
the  language  Is  so  plain  and  simple  that  rules 
of  statutory  construction  are  not  required  to 
be  consulted.  The  meaning  is  patent  upon 
the  face  of  the  statute.  No  words  are  found 
in  the  statute  qualifying  the  character,  kind, 
time,  or  manner  of  the  entry,  save  that  such 
entry  must  be  accompanied  with  a  certain  in- 
tent :  and  it  would  be  Judicial  legislation  for 
this  court  to  interpolate  other  conditions  into 
tlie  section  of  the  Code."  Four  of  the  jus- 
tices concurred  In  the  opinion  on  this  branch 
of  the  case,  and  three  dissented.  Mr.  Jus- 
tice De  Haven,  in  dissenting,  said:  "I  con- 
cur In  the  judgment,  but  dissent  from  so 
much  of  the  opinion  of  Mr.  Justice  Garoutte 
as  seems  to  hold  that  one  who  enters  the 
store  of  another  with  Intent  to  commit  lar- 
<'eny  therein  is  guilty  of  burglary,  although 
the  entry  was  open,  and  with  the  actual  and 
free  cou>:cnt  of  the  owner.  I  do  not  think 
that  this  is  a  correct  Interpretation  of  our 
statute  defining  the  offense  of  burglary.  I 
think,  in  order  to  constitute  a  hurglarIou.s  en- 
try, the  act  of  entering  must  be  Itself  a  tres- 


pass— an  Intrusion  Into  the  building  alleged 
to  have  been  entered,  an  entry  without  the 
consent  of  the  owner.  State  v.  Moore,  12  X. 
H.  42."  In  the  case  of  State  v.  Moore,  12  X. 
II.  42,  above  referred  to,  the  defendant  was 
convicted  of  burglary  for  having  entered  the 
barroom  of  a  public  inn  while  he  was  a  guest 
at  the  Inn  with  intent  to  steal  money  from 
the  cash  box.  The  court,  in  setting  aeide  a 
verdict  of  conviction,  said:  "The  act  of  steal- 
ing is  evidence  of  the  intent  to  steal ;  but  is 
hardly  sufllcient  to  rebut  the  presumption 
that  where  he  lawfully  entered  he  entered  for 
a  lawful  purpose.  To  hold  that,  for  a  law- 
ful entry,  a  party  could  be  punished,  because, 
after  such  entry,  he  does  au  unlawful  act, 
would  be  to  And  him  guilty  of  a  crime  by  con- 
struction, a  result  which  the  law,  In  Its  en- 
deavors always  to  ascertain  the  real  intention 
of  the  accused,  Invariably,  in  theory,  avoids, 
and  which  has  seldom,  In  modern  times,  hap- 
pened in  practice.  A  case  is  put  by  Lord 
Hale,  the  reasoning  of  which  Is  analogous  to 
that  we  have  used  In  this  case.  'It  is  not  a 
burglarious  breaking  and  enti-y  If  a  guest  at 
an  Inn  open  his  own  charal)er  door,  and  takes 
and  carries  away  his  host's  goods,  for  he  has 
a  right  to  open  his  own  door,  and  so  not  a 
burglarious  breaking.'  1  Hale,  P.  C.  5.53,  554. 
If  a  burglary  could  not  be  committed  because 
the  party  has  a  right  to  open  his  own  door, 
notwithstanding  the  subsequent  larceny,  the 
same  principle  would  seem  to  be  applicable 
here,  where  the  prisoner  had  a  right  to  enter 
the  house,  and  where,  by  parity  of  reasoning, 
his  subsequent  larceny  would  not  make  his 
original  entry  unlawful."  Thus  it  will  be 
seen  that  these  two  cases  euilwdy  the  ques- 
tion we  are  considering,  and  decide  it  In  dif- 
ferent ways.  We  agree  with  the  opinion  of 
Judge  De  Haven,  that,  in  order  to  constitute 
a  burglarious  enti-y,  the  act  of  entry  must 
be  Itself  a  trespass.  It  may  be  that  a  man 
may  burglarize  his  own  hotiso  by  entering 
therein,  at  a  time  when  ho  has  no  right  to  en- 
ter, with  intent  to  commit  petit  larceny  or 
any  felony.  But.  when  the  entry  is  lawful, 
what  crime  does  he  commit  l\v  simply  hav- 
ing a  felonlotis  Intent  to  steal?  Our  Code 
savs  that  In  every  crime  there  must  exist  a 
union  or  joint  oi>eratlon  of  act  and  Intent. 
If  the  act  of  entry  by  tlio  iiccn«cd  Is  rlglitful. 
and  the  Intent  to  steal  is  never  executed,  of 
what  is  he  guilty?  The  fallacy  of  anv  other 
conclusion  Is  brought  forcibly  to  us  when  w<> 
consider  that  in  the  present  case  the  defend- 
ant is  simply  accused  of  an  attempt  to  com- 
mit burglary,  .\ssnme  that  the  room  was  his 
own.  and  that,  at  the  time,  he  had  a  right  to 
enter  it.  He  Is  then  accused  of  attempting  to 
do  a  lawful  act  with  an  unlawful  intent,  to 
be  thereafter  executed.  The  tinion  of  act 
and  intent  is  wanting.  If  this  is  attempted 
burglary,  wlierein  does  it  differ,  in  its  ele- 
ments, from  an  attempt  to  commit  larceny? 
But  the  California  court  says,  in  effect,  that 
the  I^egislature  has  the  power  to  declare  a 
lawful  entry  with  an  unlawful  Intent,  bur- 
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glary.  Without  deciding  whether  the  Legis- 
lature has  the  power  to  declare  an  act  which 
Is  not  malum  in  se  unlawful,  excei>t  in  the 
reasonable  exercise  of  the  police  power,  we 
are  of  opinion  that  the  Legislature  In  enact- 
ing our  burglary  statute  bad  no  such  inten- 
tion. It  may  l>e  presumed,  we  tbiuk.  that  tlie 
Legislature,  In  defining  burglary  and  larceny, 
bad  in  mind  the  common-law  elements  of 
those  erimes.,  and  Intended  to  punish  two  dif- 
ferent classes  of  offenses,  and  two  offenses 
nualogouR.  at  least,  to  the  common-law  of- 
fenses. Therefore  they  used  the  terms  "bur- 
glary" and  "larceny." 

The  case  at  bar  is  somewhat  different  from 
either  the  California  case  or  the  one  from 
New  Hampshire,  because  it  may  be  argued 
•that  no  man  has  a  right  to  enter  either  a 
grocery  store  or  a  barroom  of  another  for  an 
unlawful  purpose;  but  a  man  may  lawfully 
«nter  his  own  house  or  room  at  any  time, 
provided  he  has  not  parted  with  the  right  to 
outer  at  that  particular  time,  and  the  unlaw- 
fulness of  his  intentions  with  regard  to  acts 
•contemplated  by  him  after  entry  cannot,  in 
»  criminal  case,  characterize  the  rightful  act 
of  entry.  See  note  to  Six  Carpenters'  Case, 
1  Smith's  Leading  Cases,  pt  1,  25&-264.  We 
hold  that  the  information  should  negative 
tlie  idea  that  the  defendant  at  the  time  of 
entry  had  the  right  to  enter,  or,  in  other 
words,  should  show  that  the  entry  was  a 
trespass.  It  does  not  necessarily  follow  tliat 
the  ownership  of  the  room  or  building  must 
t)e  specifically  alleged,  although,  where  this 
la  known  to  the  pleader,  it  would  be  the  safer 
practice  to  do  so.  The  name  of  the  person 
having  the  right  of  possession,  other  than  the 
defendant,  may  be  alleged,  or,  in  the  at>8ence 
of  such  allegation,  terms  should  be  employed 
Indicating  that  the  defendant  at  the  time 
of  entry  was  a  trespasser.  Wilson  v.  State, 
M  Ohio  St.  19»;  Beall  ▼.  State,  53  Ala.  460. 
In  the  case  of  Commonwealth  v.  Perrls,  lOS 
Mass.  1,  It  was  held  that  under  a  burglary 
statute  that  was  silent  as  to  the  ownership 
of  the  building  the  charge  must  aver  that  the 
bnllding  was  the  property  of  another  than  the 
<lefendant.  We  think,  however,  that  a  wrong- 
ful entry  is  all  that  Is  necessary  to  be  al- 
leged and  proved  under  our  statute.  In  the 
■case  at  bar  the  defendant  is  accused  of  will- 
fully, unlawfully,  and  feloniously  attempting 
to  willfully,  unlawfully,  and  feloniously  enter 
room  50  in  the  Mullin  House.  We  think 
this  Is  sufficient,  although  any  extension  of 
the  license  to  so  plead  might  be  fraught  with 
danger.  However,  It  Is  impossible  to  con- 
ceive that  the  defendant  could  unlawfully 
enter  a  room  without  committing  a  trespass. 

Again,  It  is  nrged  by  appellant  hat  he  Is 
■charged  with  having  Intended  tu  commit 
larceny,  and  that  this  should  be  construed 
as  an  attempt  to  commit  petit  larceny  only. 
He  cites  the  case  of  Territory  v.  Duncan,  3 
Mont.  478.  6  Pac.  353,  where  this  court  held 
that,  in  order  to  constitute  the  crime  of  bur- 
glary in  the  daytime,  there  must  be  a  break- 


ing and  entering  with  Intent  to  commit  a 
felony,  and  consequently  the  facts  which 
make  up  the  constituent  elements  of  the 
felony  and  which  show  the  intent  to  commit 
the  same  must  be  alleged.  The  court  also 
held  that  an  allegation  that  the  entry  was 
made  with  intent  to  commit  grand  larceny, 
without  averring  the  value  of  the  property 
intended  to  be  stolen,  was  insufiicient.  The 
burglary  statute  imder  which  the  defendant 
in  that  case  was  prosecuted  read:  "Every 
person  who  shall  break  and  enter  any  dwell- 
ing or  other  house,  with  the  intent  to  commit 
iiurder,  rape  or  robbery,  or  any  other  felony, 
in  the  daytime,  shall  be  guilty  of  burglary." 
The  court  said:  "It  is  not  a  felony  and  is  not 
burglary,  under  this  statute,  to  break  and 
enter  a  dwelling  house  in  the  daytime  with 
intent  to  steal  goods  and  chattels  of  less  than 
S.'SO  In  value."'  But  our  Penal  Code  (section 
820,  supra)  makes  it  burglary  to  enter  a  house 
or  room  with  intent  to  commit  petit  larceny, 
so  that  the  Duncan  Case  has  no  application. 
The  jury  returned  the  following  verdict  In 
this  case:  "We,  the  jury  in  the  above-en- 
titled action,  find  the  defendant,  Tom  Mlsb, 
guilty  of  the  crime  of  attempted  burglarj-, 
and  leave  the  punishment  to  be  fixed  by  the 
court."  The  court  Imposed  a  sentence  of 
7%  years  In  the  state's  prison.  Defendant's 
counsel  argues  that  "the  court  could  not  find 
the  degree  of  the  crime,"  and  consequently 
could  not  pronounce  a  lawful  sentence.  Bur- 
glary, under  our  Penal  Code,  is  divided  into 
two  degrees,  viz.,  burglary  in  the  nighttime. 
which  is  burglary  in  the  first  degree  and 
punishable  by  Imprisonment  in  the  state's 
prison  for  a  term  of  from  1  to  15  years;  and 
burglary  in  the  daytime,  which  is  burglary  in 
the  second  degree,  and  punishable  by  im- 
prisonment in  the  state's  prison  for  a  term 
not  exceeding  5  years.  While  burglary  is 
distinguished  into  degrees,  for  the  purpose  of 
fixing  the  punishment,  an  attempt  to  commit 
burglary,  while  a  crime,  is  not  divided  Into 
degrees.  Section  1229  of  the  Penal  Code 
reads,  in  part,  as  follows:  "An  act  done  with 
Intent  to  commit  a  crime,  and  tending  but 
failing  to  effect  its  commission.  Is  an  attempt 
to  commit  that  crime."  Paragroplis  1  and  2 
of  section  1230  of  the  Penal  Code  provide: 

"If  the  offense  so  attempted  Is  punishable 
by  imprisonment  in  the  state  prison  for  five 
years,  or  more,  or  by  imprisonment  in  the 
county  jail,  the  person  guilty  of  such  attempt 
Is  punishable  by  imprisonment  in  the  state 
prison,  or  in  the  county  jail,  as  the  case  may 
be,  for  a  term  not  exceeding  one-half  the  long- 
est term  of  imprisonment  prescribed  upon  a 
conviction  of  the  offense  so  attempted. 

"Par.  2.  If  the  offense  so  attempted  is  pun- 
ishable by  Imprisonment  in  the  state  prison 
for  any  term  less  than  five  years,  the  per- 
son guilty  of  such  attempt  is  punishable  by 
imprisonment  in  the  county  jail  for  not  more 
than  one  year." 

In  charging  burglary,  it  is  not  necessary  to 
allege  in  the  information  the  time  of  tlie 
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entry  (State  v.  Copenhaver,  supra);  but  the 
jury,  if  they  convict,  must  find  the  degree  In 
accordance  with  section  2145  of  the  Penal 
Code.  Section  2211  of  the  ?enal  Coae  pro- 
vides that  upon  a  plea  of  guilty  of  a  crime 
distinguished  into  degrees,  the  court  must  be- 
fore passing  sentence,  determine  the  degree. 
This  provision,  however,  relates  only  to  cases 
where  a  plea  of  guilty  Is  entered.  Neither 
the  court  or  Jury  could  fix  any  degree  of  thl« 
crime  because  It  has  no  degrees.  The  court 
fixed  the  punishment  and  is  presumed  to 
jave  properly  done  so.  The  evidence  is  not 
before  ns.  For  aught  we  know,  there  was  no 
controversy  at  the  trial  as  to  the  time  of 
the  alleged  offense.  The  defendant  may  have 
admitted  upon  the  witness  stand  that  the 
acts  committed  by  him,  while  not  criminal, 
were,  In  fact,  done  between  sunset  and  sun- 
rise. We  presume  that  there  was  evidence 
at  the  trial  that  Justified  the  court  in  finding 
that,  if  the  defendant  was  guilty  at  all,  he 
was  guilty  of  an  attempt  to  commit  burglary 
in  the  nighttime.  State  v.  Shepphard,  23 
Mont  323,  58  Pac.  868;  State  v.  Gordon,  3."> 
Mont  458,  90  Pac.  173.  The  presumption  Is 
strengthened  In  this  case  by  the  fact  that 
the  court  told  the  Jury  that  If  they  elected 
to  fix  the  punishment,  they  could  fix  it  at  not 
exceeding  one-half  of  the  maximum  punish- 
ment for  burglary  In  the  first  degree,  and  no 
complaint  is  made  of  this  instruction. 

The  Judgment  of  the  district  court  of  Sil- 
ver Bow  county  is  affirmed. 

Affirmed. 

nOLLOWAY,  J.,  concurs. 

BRANTLr,  C.  J.  I  dissent  from  that 
portion  of  the  foregoing  opinion  In  which  it 
is  held  that  the  verdict  of  the  Jury  is  sufii- 
dent. 

Section  1229  of  the  Penal  Code  defines  at- 
tempts. If  there  were  a  provision  prescribing 
generally  the  punishment  for  such  crimes, 
without  reference  to  the  punishments  inflict- 
ed for  the  commission  of  the  crimes  them- 
selves, a  general  verdict  such  as  was  returned 
in  this  case  would  be  sufficient.  Logically  It 
would  be  responsive  to  every  issue  in  the 
case.  But  section  1230,  in  adjusting  the  pun- 
ishments to  be  Imposed  in  such  cases,  does 
so  with  special  reference  to  the  punish- 
ments imposed  for  the  consummated  crimes. 
Now,  burglary  is  distinguished  Into  degrees; 
burglary  in  the  nighttime  being  of  the  first 
degree,  and  burglary  In  the  daytime  being  of 
the  second  degree.  Pen.  Code,  8  82().  For  the 
former  the  punishment  Is  Imprisonment  in 
the  state  prison  for  not  less  than  1  nor  more 
than  15  years;  for  the  latter  like  imprison- 
ment for  not  more  than  5  years.  Pen.  Code, 
i  822.  In  charging  the  crime  of  burglary,  it 
is  sufficient  to  charge  It  generally,  and  leave 
the  Jury  to  find  the  degree  upon  the  evidence 
(State  V.  Copenhaver,  35  Mont.  3,">2,  80  Pac. 
61),  as  under  the  statute  they  must  do  (Pen. 
Code,  {  2145).    This  they  must  do  whether 


they  leave  the  punishment  to  be  fixed  by  the 
court  or  not  &nd  for  the  reason  that  the  de- 
gree in  aucb  cases  depends  upon  inferences  to 
be  drawn  from  disputed  facts;  and,  since 
the  defendant  is  entitled  to  a  trial  by  a  Jury, 
le  is  entitled  to  have  the  Jury  determine 
every  Issue  of  fact  in  the  casa  It  must,  then, 
logically  follow  that  where  the  charge  Is  an 
attempt  to  commit  a  crime  which  Is  distin- 
guished Into  degrees,  as  in  case  of  burglary, 
the  charge  may  be  made  generally  of  an  at- 
tempt to  commit  the  crime,  but  the  Jury 
should  find  the  degree  of  the  crime  which 
was  attempted;  otherwise,  they  cannot  fix 
the  pimishment,  as  they  may  do.  Pen.  Code, 
$  21."0.  Section  1230,  supra,  prescribing  the 
punishment  to  be  imposed  In  such  cases,  re- 
quires a  finding  of  this  kind;  for  an  attempt 
to  commit  burglary  In  the  first  degree  is 
punishable  under  sul>dlvi3ion  1  of  that  sec- 
tion, and  an  attempt  to  commit  burglary  in 
the  second  degree  is  punishable  under  snb- 
divislon  2.  Section  2151,  it  seems  to  me,  has 
no  application  to  a  case  of  this  kind.  It 
seems  applicable  to  those  cases  only,  except- 
ing, of  course.  Judgments  rendered  upon  pleas 
of  guilty,  wherein  the  Jury  have  made  every 
finding  necessary  to  enable  them  to  fix  the 
punishment,  but  cannot  agree  upon  the  ex- 
tent of  It  within  the  limitations  prescribed 
by  the  statutes.  In  such  cases,  if  they  fall 
or  neglect  to  fix  It,  the  court  may  declare  it 
but  not  otherwise.  If  they  fall  to  make 
every  finding  necessary  for  this  purpose,  the 
court  may  not,  In  my  opinion,  hear  evidence 
or  examine  the  evidence  submitted  at  the 
trial  and  make  an  additional  finding  of  fact 
and  then  determine  under  which  subdivision 
of  section  1230  the  punishment  should  be  ad- 
ministered. The  verdict  is  not  responsive  to 
one  of  the  material  Issues  In  the  case. 

The  only  authority  I  have  found  directly 
in  point,  is  the  case  of  People  v,  Travers, 
73  Cal.  580,  15  Pac.  293.  With  the  conclu- 
sion stated  tnerein  I  agree. 


EVERS  V.  HUDSON,  County  Treasurer. 
(Supreme  Court  of  Montana.     Nov.  18,  1907.) 

1.  Statutes— Sr EJECTS  and  Titles— Cossn- 

TUTIONAI.    PbOVISIONS. 

Const,  art.  5,  i  23,  providing  that  the  sub- 
ject of  every  bill  shall  be  clearly  expressed  in 
its  title,  relates  to  matters  of  snbstnnoe,  and 
not  to  matters  of  form,  and  a  title  which,  after 
eliminatinB  meaningless  words,  clearly  expresses 
the  subject  of  the  act,  is  sufficient. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  130-130.] 

2.  Same— Sufficiency  of  Title— Schools. 

The  title  of  Sess.  Laws  10O7,  p.  .'iO.  en- 
titled '"An  act  to  establish  county  free  hisli 
schools  and  provide  for  their  maintenance,"  and 
repealing  certain  acts  and  parts  of  acts  de- 
8<Tibed  by  their  titles,  and  to  validate  everything 
done  under  those  acts,  when  stripped  of  its 
meaningless  portions,  reads,  "An  act  to  estab- 
lish county  free  high  schools  and  provide  for 
their  mninteuauce.  and  to  validue  everything 
done  under  nny  of"  said  acts,  and  indicates  the 
object  to   be  aecnmpiished,   within  Const,  art. 
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^  S  23,  providing  that  tlie  subject  of  every  bill 
shall  be  expressed  in  its  title. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  129,  175.] 

3.  Same. 

In  detei-mining:  whether  an  act  oflfends 
asainst  Coust.  art.  5,  §  23,  providing  that  no 
bill  containing  more  than  one  subject  shall  be 
passed,  the  object  sopght  to  be  accomplished  by 
the  Legislature  is  a  proper  subject  of  inquiry. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  H  121-135.] 

4.  Sake— Mob*  Than  One  Stjbjict. 

Sess.  Laws  1907,  p.  50,  which,  in  author- 
izing the  establishment  of  county  free  high 
schools,  perfects  the  legislation  on  the  subject, 
supplants  by  a  new  and  comprehensive  act 
previoDs  legislation  on  the  subject,  and  validates 
acts  done  under  prior  legislation,  does  not  vio- 
late Const,  art.  5,  f  23,  providing  that  no  bill 
containing  more  than  one  subject  shall  be  pass- 
ed, which  only  prohibits  the  joining  in  one  act 
of  incongruous  and  unrelated  matters,  and  if 
all  parts  of  a  statute  have  a  natural  connection, 
and  can  reasonably  be  said  to  relate  directly  or 
indirectly  to  one  general  subject,  the  act  does 
not  violate  the  provision. 

[E3d.  Note.— For  cases  in  noint.  see  Cent.  Dig. 
vol.  44,  Statutes,  fg  121-135,  173.] 

5.  Same  —  Powers  ov  Sepakate  Houses  of 
Legislature— Revknue  Acts. 

Sess.  Liiwti  1907,  p.  50.  authorizing  the 
establishment  of  county  free  high  schools,  and 
providing  for  a  tax  to  supply  funds  for  the  cur- 
rent expenses  of  such  schools  and  for  bond  is- 
sues to  rai:ie  money  to  build  or  purchase  school 
property,  only  authorizes  the  commissioners  of  a 
county  establishing  a  school  to  make  a  tax  levy 
on  the  property  of  the  county  for  the  support 
thereof,  etc.,  and  the  funds  raised  belong  ex- 
clusively to  the  particular  school  for  which  they 
are  raised,  and  is  not  within  Const,  art.  5,  $  32, 
providing  that  bills  for  raising  revenue  shall 
originate  in  the  House  of  Representatives^  which 
is  confined  to  bills  to  levy  taxes  for  the  state: 
and  the  fact  that  the  bill  for  the  act  originated 
in  the  Senate  does  not  render  it  invalid. 

6.  Constitutional  Law— Legislative  Pow- 
er—Deleg.'^tion  OF  Powers  to  LiOcal  Au- 

TnORITTEi5. 

Sess.  Laws  1907,  p.  50,  authorizing  the 
establishment  of  county  free  high  schools  on  a 
majority  of  the  votes  cast  at  an  election  on  the 
proposition  favoring  the  establishment  of  such 
school,  is  a  local  option  law  of  universal  opera- 
tion, and  is  not  open  to  the  objection  that  it  is 
an  unwarranted  delegation  of  legislative  ijower 
to  the  electors  of  the  counties. 

7.  Same— Grant  or  Limitation  op  Powers— 

StATF.  CONSTITl.'TIONS. 

A  state  Constitution  is  a  limitation  on,  and 
not  a  grant  of.  legislative  power,  and  in  the  ab- 
sence of  some  siiecific  prohibition,  or  the  use  of 
terms  which  imply  a  prohibition,  the  legislative 
power  is  supreme. 

8.  Same  —  Legislative  Power  to  Establish 
County  High  Schools. 

Const,  art.  11.  §§  1,  11,  requiring  the  Legis- 
lature to  provide  for  free  common  schools,  etc., 
is  a  mandate  to  the  Legislature  to  establish  such 
schools,  but  is  not  a  limitation  on  the  legisla- 
tive power,  and  the  Legislature  may  provide  for 
county  free  high  schools. 

9.  Same— Lkgislative  Power  as  to  Selec- 
tion OF  Place  fob  Countt  High  School. 

Sess.  Laws  1907.  p.  50,  authorizing  the 
establishment  of  county  free  high  schools  on  the 
electors  of  a  county  favoring  the  establishment 
of  such  schools,  prescribing  the  form  of  the 
ballot  as  "For  a  county  high  school  at,"  fol- 
lowed by  names  of  places,  and  "Against  a  coun- 
ty high  school,"  and  declaring  that  an  elector 


desiring  to  vote  (or  a  high  school  shall  do  so  by 
placing  an  "X"  before  the  name  of  the  town  at 
which  he  desires  the  school  to  be  located,  and 
that  an  elector  desiring  to  vote  against  the  estat>- 
lishment  of  such  a  school  shall  do  so  by  placing 
an  "X"  before  the  clause  "against  a  county 
high  school,"  and  shall  not  vote  for  any  town, 
is  not  in  conflict  with  Const,  art.  9,  i  2,  pro- 
viding that  every  qualified  voter  shall  have  the 
right  to  vote  on  all  questions  which  may  be  sub- 
mitted to  the  vote  of  the  people,  on  the  ground 
that  it  denies  to  voters  opposed  to  the  establish- 
ment of  a  high  school  the  right  to  vote  on  tile 
question  of  the  location  of  such  school ;  the 
Legislature  having  authority  to  designate  those 
favoring  the  establishment  of  a  high  school  as 
the  persons  who  shall  determine  the  location 
tliercof. 

10.  Statutes— En actmew^-Failxtrb  of  Gov- 
ernor to  Approve  or  Return. 

An  act  not  expressly  approved  by  the  Gov- 
ernor, nor  returned  by  bim  within  five  days  aft- 
er being  presented  to  him,  is  a  law,  under  Const, 
art.  7,  i  12,  declaring  that,  where  a  bill  shall 
not  be  returned  by  the  Governor  within  five 
days  after  it  shall  have  been  presented  to  him, 
the  same  shall  be  a  law  as  if  he  had  signed  it. 
though  the  act  provides  that  it  shall  take  effect 
from  and  after  its  passage  and  approval  by  the 
Governor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  36-38.] 

11.  Schools  — High     Schools  —  Establish- 
ment— E1.ECT10NS — Statutes. 

Under  Sess.  Ijaws  1907.  p.  51,  t  3,  pro- 
viding that  the  election  on  the  question  of  the 
establishment  of  a  county  high  school  shall  be 
"conducted  in  accordance  with  the  general  elec- 
tion laws,"  and  that  the  notice  of  election  shall 
specify  the  places  which  are  candidates  for  the 
school,  an  election  proclamation  must  be  issued 
and  the  specified  notice  of  election  must  be  given 

12.  Statutes  —  Construction  —Legislative 

POLICT. 

In  construing  statutes,  the  courts  are  not 
at  liberty  to  question  the  legislative  wisdom  or 
policy. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §  131.] 

13.  Elections— Irregularities. 

An  election  will  not  be  set  aside  for  a  mere 
irregularity  which  did  not  affect  the  result. 

[Kd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Elections,  S  29.] 

14.  Statutes  —  Construction  —  Dibectobt 
Provisions— Compliance. 

Officers  cannot  wholly  disregard  a  directory 
statute:  but  such  statute  must  be  substantially 
complied  with,  though  a  strictly  technical  com- 
pliance is  not  necessary. 

|Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  |  308.] 

15.  Schools  —  High     Schools  —  Ebtabltsh- 
MENT— Elections— Notice— StjiTiciE.Ncr. 

Under  Sess.  Laws  1907.  p.  51,  S  3,  pro- 
viding that  the  notice  for  the  election  to  de- 
termine the  question  of  the  establishment  of  a 
county  high  school  shall  specify  the  places 
which  are  candidates  for  the  location  of  the 
school,  a  notice  of  election  which  fails  to  nime 
any  place  as  a  candidate  is  insufficient,  though 
the  statute  is  construed  as  directory  only. 

Appeal  from  District  Court,  Chouteau 
County;  Jno.  W.  Tattan,  Judge. 

Action  by  C.  H.  Evers  against  L.  O.  Hud- 
son, county  treasurer  of  Chouteau  county. 
From  a  judgment  of  dismissal,  entered  on 
sustaining  a  general  demurrer  to  the  com- 
plaint plaintiff  appeals.  B«versed  and  re- 
manded. 
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F.  E.  Stranahan  and  Walsh  &  Newman, 
for  appellant  Albert  J.  Galen,  Atty.  Gen., 
TV.  H.  Poorman,  Asst  Atty.  Gen.,  and  B. 
M.  Hall,  Asst  Atty.  Gen.,  for  respondent 

HOLLOW  AY,  J.  A  petition,  signed  by  the 
requisite  number  of  freeholders  of  Chouteau 
county,  was  presented  to  the  board  of  coun- 
ty commissioners  of  that  coimty,  requesting 
that  an  election  be  called  to  determine  the 
question  of  the  establishment  of  a  free  coun- 
ty high  school  in  that  county.  The  required 
notice  was  given  by  the  county  clerk  of  the 
filing  of  such  petition,  and  thereafter  the  city 
of  Havre  was  duly  nominated  as  a  candidate 
for  the  location  of  such  school.  The  board 
of  county  commissioners  ordered  a  special 
election  to  be  held,  and  directed  the  county 
clerk  to  give  the  notice  of  election.  The  clerk 
caused  to  be  published  a  notice  of  such  spe- 
cial election,  which  failed  to  make  any  men- 
tion of  the  name  of  Havre,  or  of  any  other 
city  or  town,  as  a  candidate  for  the  location 
of  snch  school,  and  failed  to  mention  the  fact 
that  the  matter  of  the  location  of  such 
school  would  be  voted  upon.  At  the  election 
on  July  6,  1907,  1,125  votes  were  cast;  645 
were  cast  against  the  establishment  of  a 
high  school;  577  in  favor  of  that  proposition, 
and  In  favor  of  Havre  as  the  location  of  such 
school;  1  vote  was  cast  in  favor  of  Benton; 
and  2  in  favor  of  Zortman.  The  board  of 
commissioners  met,  canvassed  the  returns,  de- 
clared that  the  proposition  for  the  establish- 
ment of  the  school  had  carried  and  that 
Havre  had  been  chosen  as  the  location  of 
such  school.  A  board  of  high  school  trus- 
tees was  thereupon  appointed,  which  board 
met,  made  an  estimate  of  the  funds  neces- 
sary for  the  maintenance  of  such  school  for 
the  ensuing  school  year,  which  estimate  was 
duly  certified  to  the  county  clerk,  and  the 
board  of  county  commissioners  made  a  levy  of 
one  mill  on  the  dollar  of  the  assessed  valua- 
tion of  taxable  property  within  Chouteau 
county  for  the  purpose  of  raising  such  neces- 
sary funds.  This  tax  was  extended  on  the  tax 
rolls,  and  in  due  course  of  time  snch  tax 
rolls  were  delivered  to  the  respondent,  the 
county  treasurer,  for  the  purpose  of  collect- 
ing the  taxes.  Thereupon  this  action  was 
commenced  by  the  plaintiff,  a  taxpayer  of 
Chouteau  county,  to  enjoin  the  county  treas- 
urer from  collecting  this  one-mill  levy  for 
high  school  purposes.  The  complaint  sets 
forth  fully  all  the  acts  and  things  done  in 
connection  with  the  special  election.  To  this 
complaint  the  defendant  Interposed  a  gen- 
eral demurrer,  which  was  sustained,  and,  the 
plaintiff  electing  to  stand  upon  his  complaint 
a  Judgment  was  rendered  and  entered  dis- 
missing the  action,  from  which  Judgment  this 
appeal  Is  prosecuted. 

In  appellant's  brief  two  contentions  are 
made,  and  these  raise  numerous  questions 
for  determination:  First,  It  is  contended  that 
the  statute  under  which  it  was  attempted 
to  proceed  Is  unconstitutional;  second,  It  la 


said  that.  If  the  statute  is  constitutional,  Ux 
provisions  were  not  followed,  and  the  tax 
levied  is  void. 

1.  The  statute  under  consideration  is  chap- 
ter 29  of  the  Acts  of  the  Tenth  Legislative 
Assembly  (Sess.  Laws  1907,  p.  50). 

(a)  It  is  contended  that  the  title  of  the  act 
is  fatally  defective.  The  title,  as  given  in 
the  enrolled  bill,  is  as  follows:  "An  act  to 
establish  county  free  high  schools  and  pro- 
vide for  their  maintenance,  approved  March 
3,  1899,  and  repealing  'An  act  to  amend  sec- 
tions, 2,  3,  4,  6,  8,  11,  12,  13,  14,  16,  17,  and 
19,  and  to  repeal  sections  21  and  22  of  sub- 
stitute for  House  Bill  No.  69,  "An  act  to 
establish  county  free  high  schools  and  to  pro- 
vide for  their  maintenance,  approved  March 
3,  1809,  and  to  renumber  certain  sections  of 
said  act," '  approved  March  14,  1901;  also- 
repealing  chapter  LXIX  of  the  Laws  of  1903, 
entitled  'An  act  to  amend  sections  2  and  3  of 
Senate  Bill  No.  37,  as  enacted  by  the  Seventh. 
Legislative  Assembly  of  the  state  of  Mon- 
tana, relating  to  the  election  of  trustees  of 
the  county  free  high  schools,*  approved 
March  5,  1903,  and  to  validate  everything 
done  under  any  of  said  acts  of  March  3, 1899, 
March  14,  1901,  and  March  6,  1903."  Sec- 
tion 23,  art  5,  of  the  Constitution,  pro- 
vides that  the  subject  of  every  bill,  except 
certain  designated  ones,  shall  be  clearly  ex- 
pressed in  Its  title.  In  State  v.  McKinney,. 
29  Mont  375,  74  Pac.  1095,  this  court.  In  con- 
sidering this  particular  provision  of  the  Con- 
stitution, laid  down  five  rules  for  determining 
whether  any  particular  act  is  Invalid  by  rea- 
son of  a  defective  title.  A  reference  to  that 
case  is  sufficient,  and  those  rules  need  not  be 
reproduced  here.  In  addition  we  may  add: 
(6)  This  provision  of  the  Constitution  relates 
to  matters  of  substance,  and  not  merely  to- 
matters  of  form.  (7)  "If  a  title  fatly  indi- 
cates the  general  subject  of  the  act.  Is  com- 
prehensive enough  in  its  scope  reasonably  to- 
cover  all  the  provisions  thereof,  and  is  not 
calculated  to  mislead  either  the  Legislature- 
or  the  public,  this  is  a  sufficient  compliance 
with  the  constitutional  requirement."  26. 
Ency.  Law  (2d  Ed.)  579.  (8)  "Generality  or- 
comprehensiveness  in  the  title  is  no  objeo- 
tlon,  provided  the  title  is  not  misleading  or 
deceptive  and  fairly  directs  the  mind  to  the- 
subject  of  the  law  In  a  way  calculated  to  at- 
tract the  attention  truly  to  the  matter  which 
is  proposed  to  be  legislated  tipon."  26  Ency. 
Law  (2d  Ed.)  581.  And  (9)  "meaningless, 
words  and  phrases  may  be  discarded  by  con- 
struction, and  if,  after  such  elimination,  the- 
tltle  clearly  expresses  the  subject  of  the  act. 
It  Is  sufficient."    26  Ency.  Law  (2d  Ed.)  584. 

These  principles  In  general  terms  had  al- 
ready been  announced  In  this  state.  State 
v.  Mitchell,  17  Mont  67,  42  Pac.  100.  In 
State  V.  Anaconda  C.  M.  Co.,  23  Mont.  498, 
59  Pac.  STA.  this  court,  in  considering  thIS: 
same  constitutional  provision,  said:  "But  by 
this  constitutional  notice  it  Is  only  intended 
that  the  subject  of  the  bill  shall  be  fairlj^ 
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expressed  in  the  title.  It  Is  not  necessary, 
for  the  Oonstltutlon  has  not  so  declared,  that 
a  title  shall  embody  the  exact  limitations  or 
qnallflcatlons  contained  In  the  bill  Itself 
which  are  germane  to  the  purpose  of  the  Leg- 
islature, If  the  general  subject  of  the  measure 
Is  clearly  expressed  In  the  title.  Ujion  the 
hlgliest  authority  it  Is  held  that,  under  con- 
stitutional provisions  substantially  like  that 
referred  to  In  Montana,  where  the  degree  of 
particularity  necessary  to  be  expressed  In  the 
title  of  a  bill  Is  not  Indicated  by  the  Consti- 
tution Itself,  the  courts  ought  not  to  'em- 
barrass legislation  by  technical  Interpreta- 
tions based  upon  mere  form  of  phraseology. 
The  objections  should  be  grave,  and  the  con- 
flict between  the  statute  and  the  Constlt\itlon 
palpable,  before  the  Judiciary  should  disre- 
gard a  legislative  enactment  upon  the  sole 
ground  that  it  embraced  more  than  one  sub- 
ject, or.  If  but  one  subject,  that  It  was  not 
sufficiently  expressed  by  the  title.'"  This 
was  approved  In  Tegen  v.  Board  of  Commis- 
sioners, 34  Mont.  79,  83  Pac.  740.  The  Su- 
preme Court  of  Indiana  has  announced  the 
same  doctrine  in  the  following  language: 
"The  title  will  sufficiently  conform  to  the 
command  of  the  Constitution  If  It  be  so  fram- 
ed and  worded  as  to  fairly  apprise  the  legis- 
lators and  the  public  in  general  of  the  sub- 
ject-matter of  the  legislation,  so  as  to  reason- 
ably lend  to  an  Inquiry  Into  the  body  of  the 
bill.  The  constitutional  requirement  may  be 
interpreted  to  mean  that  the  act  and  its  title 
must  correspond,  not  literally,  but  substan- 
tially, and  such  correspondence  Is  to  be  deter- 
mined in  view  of  the  subject-matter  to  which 
the  legislation  relates."  Maule  Coal  Co.  v. 
Partenlieimer,  1.55  Ind.  100.  .'W  N.  E.  751.  In 
considering  a  like  constitutional  provision 
the  Supreme  Court  of  Minnesota,  in  State  v. 
Board  of  Control,  85  Minn.  165,  88  N.  W. 
533,  said:  "Throughout  all  the  decisions  it 
will  be  found  that  It  is  a  regard  for  the  law 
Itself,  rather  than  any  puerile  consideration 
for  the  title,  which  is  made  the  essential  ob- 
ject of  judicial  anxiety.  A  review  of  the 
cases  where  this  court  has  set  aside  statutes 
because  in  violation  of  section  27,  art.  4,  will 
show  that  the  act  was  In  every  respect,  to 
adopt  the  language  of  Justice  Flnndrau  In 
Board  of  Supervisors  of  Ramsey  County  v. 
Heenan,  2  Minn.  330  (Gil.  281).  entirely  for- 
eign to  the  object  'expressed  In  the  title,'  thus 
furnlHhing  the  evidence  of  such  a  fraud  In 
securing  its  enactment  that  the  law  'wonld 
never  have  received  the  sanction  of  the  Leg- 
islature, had  the  members  known  the  con- 
tents of  the  act.' "  See,  also,  Commonwealth 
v.  Brown,  91  Vo.  762,  21  8.  B.  357,  28  L.  R.  A. 
110.  Allen  V.  Hopkins,  62  Kan.  175,  61  Pac. 
750;  Sutherland  on  Statutory  Construction,  S 
86. 

Tested  by  these  rules,  we  think  the  title 
of  this  act  Is  not  subject  to  the  objection 
urged.  Stripped  of  the  meaningless  portion, 
It  reads:  "An  act  to  establish  county  free 
high  schools  and  provide  for  their  malnte- 
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nance,  and  to  validate  everything  done  under 
any  of  said  acts  of  March  3,  1899,  March  14, 
1901,  and  March  5,  190a"  This  title  Is  clear 
and  comprehensive.  It  Indicates  tlie  object 
to  be  accomplished,  and  it  would  appear  ini- 
l)os8ible  that  any  one  could  have  been  inlsiwl 
by  reason  of  the  In.sertlou  of  the  meaningless 
portion,  just  elinilunted.  The  enactment  of 
this  statute  would  have  the  elfect  of  repealing 
existing  statutes  In  conflict  w^lth  It,  whether 
such  Intended  rei>eal  was  Indicated  by  the 
title  or  not. 

(b)  The  same  section  of  the  Constitution, 
referred  to  al>ove,  with  the  exceptions  noted, 
provides  that  no  bill  shall  be  pa.SKed  contain- 
ing more  than  one  subject ;  and  it  is  contend- 
ed that  the  act  under  consideration  offends 
against  this  provision,  in  that  it  attempts  to 
provide  for  the  establishment  and  mainte- 
nance of  county  free  high  schools  and  for 
validating  everything  done  under  certain  pri- 
or acts  of  the  Legislature.  In  determining 
the  question  thus  raised,  the  object  sought 
to  be  accomplished  by  the  Legislature  is  al- 
ways a  proi>er  subject  of  Inquiry.  It  Is  a 
part  of  the  history  of  this  state  that  the  first 
measure,  having  in  view  the  establishment 
of  a  uniform  system  of  county  free  high 
schools,  was  passed  and  approved  March  3, 
1899  (Sess.  Laws  1809,  p.  59).  Certain  amend- 
ments were  made  by  the  Legislature  in  VMl 
(Sess.  Laws  1901,  p.  6),  and  again  In  1903 
(Sess.  Laws  1903,  p.  139) ;  and  the  Legislature 
will  he  presumed  to  have  taken  cognizance 
of  the  fact  that  steps  had  been  taken  In 
several  counties  of  the  state  to  carry  those 
several  acts  into  effect. 

It  is  perfectly  apparent  that  the  object  of 
the  Legislature  In  1007  was  to  perfect  the  leg- 
islation upon  the  subject,  and  for  that  pur- 
pose an  entirely  new  and  more  comprehen- 
sive act  w^os  proposed.  It  was  likewise  the 
purpose  to  entirely  supplant  all  previous  leg- 
islation upon  the  subject,  but  at  the  same 
time  to  validate  the  nets  of  the  several  coun- 
ties under  prior  laws.  In  other  words,  its 
purpose  was  to  provide  for  the  organization 
and  maintenance  of  a  nnlform  system  of 
county  free  high  schools.  The  object  of  the 
constitutional  provision  now  under  considera- 
tion Is  not  to  embarrass  honest  legislation, 
but  to  prevent  the  vicious  practice,  which  pre- 
vailed In  states  which  did  not  have  such  in- 
hibitions, of  Joining  In  one  act  incongruous 
and  unrelated  matters.  The  rule  of  interi're- 
tatlon  now  quite  generally  adopted  Is  that,  If 
all  parts  of  the  statute  have  a  natural  con- 
nection and  can  reasonably  be  said  to  relate, 
directly  or  Indirectly,  to  one  general  and 
legitimate  subject  of  legislation,  the  act  Is 
not  open  to  the  charge  that  It  violates  this 
constitutional  provision ;  and  this  Is  true,  no 
matter  how  extensively  or  minutely  it  deals 
with  the  details  looking  to  the  accomplish- 
ment of  the  main  legislative  purpose.  26 
Ency.  Law  (2d  Ed.)  675.  Or,  stating  the  con- 
verse of  the  proposition,  it  may  be  said  tliat 
If,  after  giving  the  act  the  benefit  of  all  rea- 
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sonable  doubts,  it  to  apparent  that  two  or 
more  independent  and  incongruous  subjects 
are  embraced  in  its  proTisions,  the  act  will 
be  held  to  transgress  the  constitutional  pro- 
vision, and  to  l>e  void  by  reason  thereof.  2C 
Ency.  Law  (2d  Ed.)  578;  Jobb  T.  Meagher 
County,  20  Mont.  424,  51  Pac.  1084;  Invest- 
ment Trust  V.  Sears,  30  Or.  388,  41  Pac.  931, 
35  li.  R.  A.  188;  Allen  T.  Hopkins,  supra; 
Maule  Coal  Co.  r.  Partenheimer,  supra; 
Oooley's  Constitutional  Limitations,  p.  205. 

Viewed  In  the  light  of  these  rules,  we 
think  the  act  now  under  consideration  treats 
of  one  general  subject  only,  the  establish- 
ment and  maintenance  of  a  system  of  county 
free  high  schools,  and  Is  not  open  to  the  ob- 
jection urged  in  this  portion  of  appellant's 
brief. 

(c)  It  is  further  iirged  against  the  validity 
of  this  act  that  its  purpose  is  to  raise  reve- 
nue and,  since  the  bill  for  tbe  act  originated 
in  tbe  State  Senate,  the  act  is  invalid  as  in 
contravention  of  section  32,  art  5,  of  the 
Constitution,  which  provides:  "Ail  bills  for 
raising  revenue  shall  originate  in  the  House 
of  Representatives;  but  the  Senate  may  pro- 
pose amendments,  as  in  tbe  case  of  other 
bills."  The  bill  for  this  act  originated  in  the 
Senate,  and  was  designated  "Senate  Bill  No. 
28."  Was  It  a  "bill  for  raising  revenue," 
within  the  meaning  of  that  phrase  as  used 
in  section  32  of  article  6,  above?  The  federal 
Constitution,  and,  so  far  as  we  know,  the 
Constitution  of  every  state,  contains  a  like 
provision,  and  the  subject  under  discussion 
has  received  generous  attention  from  courts 
of  last  resort.  In  State  v.  Bernhelm,  19 
Mont  512,  49  Pac.  441,  this  court  held  that 
the  provision  of  the  Constitution  now  under 
consideration  must  be  confined  in  its  meaning 
to  bills  to  levy  taxes  In  the  strict  sense  of 
the  words,  and  has  not  been  understood  to 
extend  to  bills  for  other  purposes  which  may 
incidentally  create  revenue.  And  this  is  the 
interpretation  now  generally  adopted.  Cur- 
ryer  v.  Merrill,  25  Minn.  1,  33  Am.  Rep.  450; 
Commonwealth  v.  Bailey,  81  Ky.  395;  Invest- 
ment Trust  V.  Sears,  supra;  The  Nashville, 
4  Blss.  188,  Fed.  Cas.  No.  10.023;  United 
States  V.  Norton,  91  U.  S.  506,  23  L.  Ed.  454; 
Twin  City  Bank  v.  Nebeker.  107  U.  S.  196, 
17  Sup.  Ct  766,  42  L.  Ed.  134;  1  Story  on 
the  Constitution,  S  880. 

The  only  provisions  of  this  act  relating  to 
taxation  or  revenue  provide  for  a  tax  to 
supply  funds  for  the  current  expenses  of  such 
schools  (section  8),  and  for  bond  issues  to 
raise  money  to  build  or  purchase  school 
property  (section  9).  In  any  event,  the  tax  Is 
only  upon  the  property  of  the  county,  and 
the  funds  to  be  raised  belong  exclusively  to 
the  particular  school  for  which  they  are 
raised.  No  part  of  the  funds  can  by  any  pos- 
sible means  find  its  way  into  the  state  treas- 
ury, and  the  provisions  of  this  section  of  the 
Constitution  clearly  refer  to  revenues  of  the 
state;     This  seems  to  have  been  tbe  view 


entertained  by  this  court  In  State  v.  Bern- 
helm,  for,  after  announcing  tbe  doctrine 
above,  it  to  said:  "Tested  by  these  rules, 
we  are  clearly  of  the  belief  that  there  to  noth- 
ing in  the  context  of  tbe  bill  to  Justify  tbe 
opinion  that  the  motive  of  the  Legislature  In 
passing  it  was  to  raise  revenue  for  the 
state."  In  Rankin  v.  City  of  Henderson  (Ky.) 
7  S.  W.  174,  the  court  said:  "Nor  is  the  act 
unconstitutional  because  the  bill  conferring 
the  power  had  its  origin  in  the  Senate.  The 
object  of  the  bill,  it  to  true,  was  to  ratoe 
revenue  for  the  local  government;  but  tbe 
provision  of  the  Constitution  requiring  'bills 
for  raising  revenue'  to  originate  in  the  House 
cannot  be  applied  to  a  license  tax,  or  to 
any  tax  Imposed  merely  for  the  maintenance 
of  a  municipal  corporation.  Tbe  provision  of 
the  Constitution  In  question  applies  to  tbe 
state,  or  the  revenue  that  goes  into  or  prop- 
erly belongs  to  the  state  treasury."  To  the 
same  effect  to  Fletcher  v.  Oliver,  25  Ark.  289; 
Opinion  of  Justices,  126  Mass.,  at  page  601. 
This  act  does  not  assume  to  levy  a  tax,  but 
at  most  only  authorizes  the  county  commis- 
sioners to  make  a  levy.  In  Harper  v.  Com- 
missioners, 23  Ga.  566,  It  to  said:  "Besides, 
the  delegation  of  the  power  to  tax  and  the 
toying  of  a  tax  are  two  things.  This  act 
does  tbe  first;  the  last  it  does  not  da  The 
constitutional  provision  applies  to  an  act 
which  does  the  last,  and  does  not  apply  to 
an  act  which  does  the  first" 

For  these  reasons  we  hold  that  the  provi- 
sions of  section  32,  above,  have  no  applica- 
tion, and  it  to  entirely  Immaterial  whether 
the  bill  for  the  act  originated  in  the  Senate 
or  House  of  Representatives. 

(d)  Again,  it  is  urged  that  the  act  to  void 
because  it  delegates  to  the  voters  of  the  coun- 
ty power  to  legislate,  or  to  establish  high 
schools  at  the  county's  expense,  contrary  to 
the  provisions  of  the  Constitution.  The  act  is 
a  local  option  law,  of  uniform  operation;  but 
Its  taking  effect  in  any  particular  county  to 
made  dependent  upon  a  favorable  vote  of 
the  electors  of  that  county.  That  an  act  of 
this  character  is  not  open  to  the  objection 
tliat  it  Is  an  unwarranted  delegation  of  legis- 
lative power  has  been  determined  by  this 
court  In  Re  O'Brien,  20  Mont.  530,  75  Pac. 
196,  it  is  said:  "The  most  frequent  objection 
made  to  that  such  tows  are  an  unwarranted 
delegation  of  legistotlve  power  to  tbe  people. 
Under  our  system  of  government  the  law- 
making authority  is  vested  in  the  legislative 
assembly,  and  can  be  exercised  by  no  one 
else.  The  legal  effect  of  tbe  popular  vote, 
however,  is  not  Infrequently  misconceived. 
If  the  law  Is  complete  In  all  Its  parts,  it  is 
an  expression  of  the  legislative  will  none 
the  less  that  the  contingency  upon  which  it 
takes  effect  in  any  particular  locality  Is  made 
to  depend  upon  a  favorable  vote  of  tbe  peo- 
ple of  that  locality.  *  •  •  WhUe  the 
Legislature  may  not  delegate  to  the  people 
the  authority  to  make  the  law,  or  to  say 
what  kind  of  a  restrictive  measure  shall  be 
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adopted,  or  propose  a  law  and  snbmlt  It  to 
a  Tote  of  the  people  to  say  whether  or  not 
it  shall  In  fact  be  enacted  Into  law,  it  may 
pass  an  act  which  takes  effect  only  upon  the 
happening  of  a  contingency— a  favorable 
vote  of  the  people."  See,  also.  People  ex  reL 
Boardinan   v.   City   of   Butte,  4  Mont.   174, 

I  Pac.  414,  47  Am.  Rep.  346;   15  Cyc.  319. 
But  it  Is  further  said  that  the  Legislature 

was  without  the  power  or  authority  to  pro- 
vide for  the  establishment  of  high  schools 
to  be  supported  by  the  several  counties. 
Section  1,  art.  11,  of  the  Constitution,  com- 
mands the  Legislature  to  make  provision  for 
a  general,  uniform,  and  thoroiigh  system  of 
public  free  common  schools;  and  by  section 

II  of  the  same  article  provision  is  made  for 
the  supervision  and  control  of  the  University 
and  other  state  educational  Institutions.  It 
is  now  said  that  these  provisions  are  ex- 
clusive, and  limit  the  legislative  authority 
to  establishing  and  maintaining  common 
schools  and  state  Institutions.  But,  when  we 
consider  that  our  Constitution  Is  a  limitation 
upon,  and  not  a  grant  of,  legislative  power, 
in  the  absence  of  some  specific  prohibition 
in  the  Constitution,  or  the  use  In  that  in- 
strument of  terms  which  imply  a  prohibi- 
tion, the  legislative  power  must  be  held  to 
be  supreme.  In  State  v.  French,  17  Mont. 
rA,  41  Pac.  1078.  30  L.  R.  A.  415,  tills  court 
said:  "Constitutions  of  a  state  are  distin- 
guished from  the  Constitution  of  the  United 
States  In  this:  'The  government  of  the  United 
States  is  one  of  enumerated  powers;  the 
national  Constitution  being  the  instrument 
which  specifies  them,  and  In  which  authority 
should  be  found  for  the  exercise  of  any 
power  which  the  national  government  as- 
sumes to  possess.  In  this  respect  it  differs 
from  the  Constitutions  of  the  different  states, 
which  are  not  grants  of  powers  to  the  states, 
but  which  apportion  and  Impose  restrictions 
upon  the  powers  which  the  states  inherently 
possess.'  Cooley  on  Const.  LIm.  p.  10.  There- 
fore a  state  Legislature  Is  not  acting  under 
enumerated  or  granted  powers,  but  rather 
under  inherent  iwwers,  restricted  only  by  the 
provisions  of  their  sovereign  Constitution." 
See,  also,  State  v.  Camp  Sing,  18  Mont.  128, 
44  Pac.  516,  32  L.  R.  A.  OS-j,  56  Am.  St.  Rep. 
551.  In  8  Cyc.  77C.  the  general  rule  of  con- 
struction is  announced  as  follows:  "And  by 
the  weight  of  authority  statutes  passed  by 
the  state  Legislatures,  and  free  from  ob- 
jections on  constitutional  grounds,  must  be 
enforced;  for  the  i>ower  of  a  state  to  enact 
laws  witiiln  Its  constitutional  limits  Is  su- 
preme. The  only  test  of  the  validity  of  an 
act  regularly  passed  by  a  state  Licgislnture  is 
wliether  or  not  it  violates  the  state  or  fedornl 
Constitutions  in  express  terms  or  by  clear 
implication.  Courts  are  never  at  liberty  to 
question  the  wisdom  or  policy  of  an  act  of 
the  Legislature;  their  duty  being  to  enforce 
such  acts  as  are  passed  to  the  extent  to 
which  they  are  found  to  be  constitutional, 
and  no  further." 


The  evident  purpose  of  section  1,  art  11, 
above,  was  to  insure  a  system  of  common 
schools;  but  there  Is  not  anything  in  that 
section,  or  elsewhere  In  the  Constitution, 
which  directly  limits,  or  by  Implication  may 
te  said  to  limit,  the  i>ower  of  the  Legislature 
to  provide  for  other  schools.  As  to  whether 
there  Is  any  limitation,  be.vond  which  the 
lawmaking  power  may  not  go  in  matters  of 
this  character,  need  not  now  be  considered. 
It  was  said  In  Koester  v.  Board  of  County 
Commissioners,  44  Kan.  141,  24  Pac.  65: 
"The  concern  of  the  Constitution  makers 
does  not  seem  to  have  been  to  provide  against 
the  danger  of  too  many  schools,  but  to  se- 
cure a  common  school  system  principally, 
and  also  other  schools  of  a  higher  grade." 
Section  1,  art.  11,  Is  not  a  limitation  upon  the 
legislative  power,  but  is  a  solemn  mandate 
to  the  Legislature.  That  the  chief  concern 
of  the  framers  of  the  Constitution  was  direct- 
ed to  free  common  schools  is  evidenced  by 
the  facts  that  such  schools  are  made  sole 
beneflpiaries  of  the  public  school  funds.  But 
the  declared  concern  of  the  Constitution 
framers  for  a  system  of  public  free  common 
schools  does  not  in  any  sense  militate  against 
the  power  of  the  Legislature  to  establlsli 
other  schools.  "The  matter  of  education  is 
one  of  public  Interest,  which  concerns  all  the 
people  of  the  state,  and  Is  therefore  subject 
to  the  control  of  the  Legislature."  State  ex 
rel.  McCausland  v.  Board  of  Commissioners. 
61  Kan.  90,  58  Pac.  959.  See,  also.  People 
ex  rel.  Plxley  v.  Ix)di  High  School  Dlst,  124 
Cal.  694.  57  Pac.  660. 

(e)  It  is  said  again  that  the  act  is  invalid 
for  the  reason  that  It  denies  to  the  voters 
who  were  opposed  to  the  establishment  of  a 
high  school  the  right  to  vote  upon  the  ques- 
tion of  the  location  of  such  school,  and  sec- 
tion 2,  art.  0,  of  the  Constitution.  Is  cited  lu 
support  of  this  contention.  That  section  pro- 
vides that  every  male  person,  of  the  age  of 
21  years  or  over,  possessing  certain  qualifica- 
tions, shall  have  the  right  to  vote  "upon  all 
questions  which  may  be  submitted  to  the 
vote  of  the  people."  The  act  of  1907  pre- 
scribes the  form  of  the  ballot  and  the  method 
of  voting  as  follows : 

"The  ballot  shall  be  substantially  in  tiie 
following  form : 

"For  a  County  High  ScIjooI  at 
"ireieuii, 
"Marysville, 
"Against  a  County  High  School. 

"An  elector  desiring  to  vote  for  the  estab- 
lishment of  n  high  school  shall  do  so  by  plac- 
ing an  X  before  the  name  of  the  town  at 
which  he  desires  the  high  sciiool  to  be  locat- 
ed, which  slinll  also  be  a  vote  In  favor  of 
such  town.  An  elector  desiring  to  vote  against 
the  establishment  of  a  high  school  shall  dn 
so  by  placing  an  X  before  the  clause  'Against 
a  County  High  School,'  and  shall  not  vote 
for  any  town." 

Section  3.  It  Is  apparent  that  In  the  con- 
templation of  the  Legislature  only  one  ques- 
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tiou  was  to  be  submitted;  for  the  act  in  sec- 
tion 3  provides  that  tlie  clerk  shall  give  no- 
tice "that  the  question  of  the  establishment 
of  a  county  free  high  school  in  said  county 
and  the  location  thereof  will  be  submitted  to 
tlie  qnnlitled  electors,"  etc.  The  Legislature 
iippart-ntly  entertained  the  idea  that  the  loca- 
tion of  tlio  school  was  a  mere  incident. 

But  it  is  contended  upon  the  part  of  the 
api)ellaut,  that  every  elec-tor  ought  to  have 
the  right  to  vote  for  or  against  the  proposi- 
tion to  establish  the  school,  and,  in  addition, 
ought  to  have  the  rigiit  to  vote  for  the  loca- 
tion of  the  school  at  one  particular  place,  as 
against  any  other  place;  and  it  is  said  that 
any  other  construction  of  the  act  might  lead 
to  complications  In  the  event  of  a  tic  vote 
for  the  location  of  the  scliool.  But  this  pos- 
sible contingency  need  not  weigh  with  us  in 
determining  the  validity  of  this  act;  for,  If 
tlie  qncstion  of  the  location  of  the  school  is 
one  which  can  only  be  determined  by  submit- 
ting it  to  a  vote  of  tlie  qualified  electors  of 
the  county,  then  this  act  is  invalid.  But,  as 
we  have  said  above  in  paragraph  "d,"'  the  es- 
tablishment and  maintenance  of  a  system  of 
county  free  higli  schools  is  a  proper  exercise 
of  the  legislative  power,  and  the  method  to 
be  pursued  In  establishing  such  schools,  or 
in  securing  locations  for  them,  is  one  of  leg- 
islative discretion.  In  otiier  words,  the  Leg- 
islature might  have  provided  for  the  estab- 
lishment of  such  a  school  in  every  county  in 
the  state,  without  submitting  the  question 
to  the  electors  at  all,  and  might,  with  equal 
authority,  have  made  provision  for  submit- 
ting tlie  question  of  the  particular  location  to 
the  board  of  county  commissioners,  or  the 
lioard  of  trustees  of  such  school,  or  to  any 
other  select  i)od.v  of  citizens ;  for  the  mere 
a(rt  of  selecting  a  site  is  not  a  legislative  act 
at  all.  In  People  v.  Dunn,  80  Cal.  211,  22 
Pac.  140,  13  Am.  St.  Kop.  118,  the  court  was 
cousidoring  an  act  of  the  Legislature  malting 
an  appropriation  for  the  purchase  of  a  site 
and  the  erection  of  suitable  buildings  for  the 
<.'aiifornia  Home  for  the  Care  and  Training 
of  Feeble-Minded  Cliildren,  which  act  pro- 
vided that  tlie  site  should  be  selected  by  a 
(•ommittee  consisting  of  the  board  of  trustees 
of  the  Home  and  two  otlier  citizens,  to  be 
appointed  by  the  Governor.  An  objection 
was  urgotl  against  the  validity  of  the  act 
that  "it  di?legates  legislative  powers  and 
functions  to  a  board  of  trustees  aided  by  two 
citizens ;  the  two  bodies  forming  a  commis- 
sion clothed  with  legislative  powers  and 
functions."'  But  the  court  dismissed  the  con- 
tention by  saying:  "Xor  do  we  thinl;  there 
is  any  force  in  tiie  objection  that,  by  provid- 
ing that  i-ertain  jiersons  should  select  the  site 
for  the  building  proposed  to  be  constructed, 
tlie  act  attempted  to  delegate  legislative 
functions  and  iwwers.  To  hold  that  such  a 
IHiwer  could  not  be  vested  In  iiersous  named 
in  tlie  act  would  be  an  unreasonably  strict 
application  of  the  rule  that  legislative  func- 
tions cannot  be  delegated.    The  more  act  of 


selecting  a  site  to  be  purchased  was  not  a 
legislative  act." 

We  think  this  is  correct  and  conclusive  up- 
on this  branch  of  the  case;  for,  If  the  Legisla- 
ture could  designate  the  board  of  county 
commissioners  to  select  the  site,  no  objection 
can  be  urgtd  against  the  designation  of  those 
voters  wlio  favor  the  establishment  of  the 
school  as  the  particular  persons  who  shall 
determine  the  location  of  the  school. 

(f)  Section  23  of  this  act  provides:  "Tills 
act  shall  take  effect  and  be  in  full  force  from 
and  after  its  passage  and  approval  by  the 
Governor."  The  act  was  never  expressly  ap- 
proved by  the  Governor,  but  became  a  law 
pursuant  to  the  provisions  of  section  12,  art 
7,  of  tlie  Constitution,  which  section,  so  far 
as  applicable,  reads  as  follows :  "If  any  bill 
sliall  not  be  returned  by  the  Governor  within 
Ave  days  (Sundays  excepted)  after  it  shall 
have  been  presented  to  him,  the  same  shall 
be  a  law,  in  like  manner  as  if  be  bad  signed 
It."  This  provision  of  the  Constitution  Is 
binding  upon  the  Legislature,  and  this  act 
became  a  law  in  like  manner  as  If  it  had 
been  signed  by  the  Governor,  any  provision 
in  the  bill  notwithstanding. 

We  think  the  act  is  not  open  to  any  of 
tiie  objections  urged  against  it. 

2.  But  it  is  (.-ontended  that,  even  if  the  act 
is  valid,  its  provisions  were  not  followed,  and 
the  election  was  therefore  invalid,  and  the 
ta.x  levy,  made  in  consequence  of  the  election, 
void.  Section  3  of  the  act  provides  that  the 
election  at  which  the  question  of  the  estab- 
lishment of  a  high  school  is  to  be  determined 
"shall  be  conducted  in  accordance  with  the 
general  election  laws  of  the  state."  And  again 
in  the  same  section  it  is  provided  that  "the 
notice  [of  electionj  shall  distinctly  specify 
the  places  which  are  candidates  in  the  forth- 
coming election."  It  is  contended  that  each 
of  these  provisions  of  the  act  was  flagrant- 
ly violated.  It  is  conceded,  first,  that  an 
election  proclamation  was  not  Issued  by  the 
board  of  county  commissioners  of  Chouteau 
county  prior  to  the  election  of  July  6,  1907; 
and,  second,  that  the  notice  of  election  did 
not  contain  tlie  name  of  any  place  which  was 
a  candidate  for  the  location  of  such  school, 
and  did  not  mention  In  any  manner  the  fact 
that  the  location  of  the  school  would  be  voted 
upon.  But  it  is  said  by  the  Attorney  Gen- 
eral: "The  election  in  question  was  a  spe- 
cial election  authorized  and  governed  by  a 
special  law,  and  the  general  election  laws  of 
the  state  can  have  no  application  so  far  as 
the  proceedings  are  directed  by  said  special 
law."  It  Is  true  that  the  act  of  1907  pro- 
vides for  the  particular  notice  of  election 
which  must  be  given,  its  contents,  and  the 
time  and  manner  of  its  promulgation;  also 
the  form  of  the  ballot  to  be  used,  and  the 
mode  by  which  the  electors  shall  express 
their  views  upon  the  question  submitted. 
But  these  are  the  only  provisions  found  in 
tiie  act,  and  the  declaration  of  section  3,  that 
"said  election  shall  be  conducted  in  accord- 
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ance  with  the  general  election  lawg  of  the 
stnte,"  niiist  be  held  to  menu  that  the  provl- 
sion.s  of  the  general  election  laws  are  api)liett- 
ble  to  such  an  eliction,  ex<'Ci(t  only  In  so  far 
as  thoy  are  supersedcHl  by  the  Kj)e<-ial  provi- 
sions of  this  act. 

We  think  it  <'an  hardly  be  said  that  the 
notice  of  flection  takes  the  place  of  the  elec- 
tion ]iroclaniation.  The  notice  of  election 
ne«>d  only  be  publishe<l  In  the  official  paper 
ii»  the  county:  while  tlie  proclamation  must 
not  only  l>e  pnblishe<l.  l)ut  lunst  be  posted  at 
every  voting  place  for  at  least  five  days  be- 
fore  Kudi  election.  Tol.  Code,  S  ll(i3.  While 
tlie  lA'pislatnre  inicht  liave  provided  that 
the  publication  of  tlw;  notice  of  election  would 
be  ample  to  Rive  all  interested  sulticleut  no- 
tice of  such  election,  or  might  have  provided 
for  posting  such  notice  of  election  at  every 
voting  i)lace.  it  did  not  do  so.  We  are  re- 
quired by  generally  accepted  rules  of  statu- 
tory construction  to  give  some  meaning  to 
the  provision  of  section  .1  last  above  quoted. 
That  i)rovi8lon  seems  plain  to  us,  and  must 
be  held  to  be  applicable  and  binding  upon 
the  board  of  county  commissioners  In  tills 
instance.  The  evident  purpose  of  requiring 
an  election  proclamation  to  be  issued  Is  to 
give  greater  publicity  to  the  fact  that  an 
election  is  to  be  held.  Even  If  we  dotibted 
the  wisdom  of  the  Legislature  In  uinkiug 
this  requirement,  that  would  be  a  matter  of 
no  concern:  for  in  construing  statutes  the 
••ourts  are  not  at  liberty  to  question  the  leg- 
Isl.-itlve  wisdnnt  or  polic.v.  The  provisions  of 
the  act  are  plain  and  work  no  hardship  upon 
tlie  offlcors  who  are  required  to  obey  them. 
The  notice  of  election  Is  admittedly  defect- 
ive. It  foils  to  give  the  name  of  the  place 
which  was  a  candidate  for  the  location  of 
the  school,  as  required  by  section  3  of  the 
act.  or  to  mention  the  fact  that  the  lo<'ation 
of  such  schooh  would  be  voted  upon. 

But  it  is  contended  that  the  provisions  of 
section  3  are  dirpctor.v.  and  that  the  election 
ought  not  to  be  set  aside  because  of  the  in- 
fonnallt.v  of  the  notice.  It  Is  a  general  nile 
of  law  "that  au  election  Is  not  to  bo  set 
aside  for  a  mere  informality  or  Irregularity 
which  cannot  be  Mid  in  any  manner  to  have 
affected  the  result  of  the  election."'  Dillon's 
Mim.  Cori).  ii  107.  And  while  it  Is  generally 
<'once<le<l  that  there  Is  a  distinction  between 
general  elections,  the  time  for  which  is  fixed, 
and  special  eb-ctions.  the  time  for  which 
must  be  detennlned  by  some  board  or  offl<'er, 
and  that  provisions  of  law  respecting  the 
notice  of  election  for  a  general  election  will 
be  held  directory  onl.v.  while  such  provisions 
re8i>e<-tlng  a  special  ele<'tion  will  be  held  to 
be  mandator}-,  still  for  the  purposes  of  this 
argument  we  may  admit,  without  deciding. 
that  the  provisions  of  Re<-tloii  3  above  are 
directory  only;  but  such  nn  admission  does 
not  Imply  that  the  officers  ma.v  wholly  dis- 
regard such  provisions,  or  substitute  some- 
thing altogether  different  in  lieu  of  their  re- 


quirements. It  only  means  that  a  substantial, 
as  distinguislied  from  a  strictly  tecnnical. 
compliance  with  those  provisions  will  be 
insisted  upon.  In  this  instance  we  do  not 
think  that  the  notice  given  even  substantially 
comjilies  with  the  reiiuiremeuts  of  the  act: 
and  wlion  we  remember  that  it  Is  admitted 
that  "beciiuse  of  the  failure^  of  said  board  of 
ccmnt.v  conimisslouprs  to  proclaim  tiie  said 
pretended  special  election  or  to  publish  or 
Itost  any  proclamation  thereof,  and  because 
of  the  failure  of  the  said  clerk  of  said  county 
to  give  proi)er  noti(*  of  said  election,  or  of 
the  candidate  for  the  location  of  said  county 
free  high  school,  or  of  the  fact  that  the  ques- 
tion of  the  location  of  said  high  school  would 
be  submitted  at  said  ele<'tlon,  no  election  was 
held,  nor  were  any  polls  therefor  opened,  nor 
any  votes  thereon  cast,  at  one-third  of  the 
voting  i>recincts  of  said  county  of  Chouteau 
hereinabove  uame<1,  and  by  reason  thcriHjf  a 
large  number  of  the  (|ualined  electors  of  said 
county,  to  wit,  about  1,000  qualified  electors 
thereof,  were  prevented  from  attending  or 
voting  at  said  pretended  election,"  we  think 
It  would  be  asking  altogetiier  too  much  to 
hold  that  the  quallHed  electors  of  Choutean 
count.v  were  given  that  op])orttmit>'  freely 
and  fairly  to  express  themselves  which  our 
eIe(!tion  laws  contemplate. 

For  the  failure  of  the  board  to  make  the 
retjulred  proclamation  and  to  give  it  due 
publicity,  as  required  by  law,  and  for  the 
failure  of  the  county  clerk  to  give  notice  of 
such  siiecial  election  in  substantial  conform- 
ity with  the  reciuireinents  of  the  act  of  ItHt". 
we  hold  that  the  election  of  July  0,  1907. 
was  void,  and  that  the  tax  levy  for  high 
school  purposes  Is  Invalid,  assttmlng  that  the 
allegations  of  this  complaint  are  true,  as  ad- 
mitted by  the  demurrer.  The  Judgment  of 
the  district  court  Is  reversed,  and  the  cause 
Is  remande<l.  with  directions  to  vacate  the 
order  heretofore  made  and  overrule  tlie  de- 
murrer to  tlie  complaint.  Remittitur  forth- 
with. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


I>KWIS  V.  XOKTllERN  PAC.  RY.  CO.  et  al. 
(Supremo  Court  of  Montana.    Nov.  23,  1907.) 

1.    CONSTITUTIONAI,   IjAAV— KQUAI   PROTECTION 

OK   Laws  —  IOmplotek's  I^iability  Act  — 

Uailboads. 

Laws  l!Kt;{.  p.  IM.  i  1.  provides  that  a  rail- 
way corporation  shall  be  liable  for  damages  awa- 
tained  by  an  employe^,  without  contribiitiiiK  neg- 
ligence on  his  part,  caused  by  the  negligcnoe  of 
certain  employes,  llclil,  that  the  expression 
"railway  coriioration"  is  a  general  term,  includ- 
ing ail  persons  engaged  in  oi>orating  raiiwiiys. 
individual  and  corporate,  and  does  not  violate 
Const.  U.  S.  Amend.  14.  prohibiting  the  states 
from  denying  to  any  person  the  equal  protection 
of  the  laws. 

|E<1.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  |  702.] 
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2.  Statutes— Cokststtctiom—Genebai,    Pub- 

POBK   0»   Law— EXFARDINO  WOBDB  OF  PaB- 

nouijui  Mbantno. 

Where  the  genenl  purpose  of  a  itatute  ia 
•acertained,  general  words  may  be  restricted  to 
a  iiarticular  meaning,  or  those  of  a  restricted 
meaning  may  be  expanded,  so  as  to  embrace  the 
general  purpose  and  effectuate  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  44,  Statutes,  I  272.] 

8.  CoBPOBATiona — Chabibbs— Poweb  to  Ai.- 
TEB  OB   Revoke  —  CoNBTiTunoNAL  Pboti- 

BIONS. 

Under  the  express  provisions  of  Const,  art. 
15,  H  2.  S,  all  corporations,  except  certain  ones 
of  a  public  character,  under  the  control  of  the 
state,  shall  be  organized  by  general  law,  and 
the  Legislature  has  power  to  alter  or  revoke  any 
corporate  charter  when  injurious  to  the  state. 
Held,  that  the  reservation  is  of  a  substantive 
right,  and  confers  the  legislative  power  to  de- 
stroy the  cori>oration  if  it  is  deemed  expedient. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
Tol.  12.  Corporations,  {|  124.  128.] 

4.  Save— PowEB  to  Amend  Law  Govebniro 

TUEM. 

Thoo^h  a  corporation  is  a  person  for  some 
purposes,  it  has  no  inalienable  rights,  but,  being 
a  creature  of  statute,  the  Legislature,  where  the 
IMwer  is  reserved  In  the  Constitution,  may 
aninnd  the  law  creating  it  to  any  extent  pro- 
vided that  property  acquired  under  its  charter 
be  not  taken  or  contracts  made  thereunder  be 
not  impaired. 

[Eid.  Note.— For  eases  in  point  see  Cent  Dig. 
Tol.  12.  Corporations,  {{  119,  120.] 

B.  Same— Fobeion  Cobpobations— Powers. 

Under  the  express  provisions  of  Const  art 
15,  I  11.  foreiim  corporations  doing  business  in 
the  state  cannot  occnpy  any  higher  ground  than 
domestic  corporations  engaged  in  the  same  kind 
of  business. 

[Ed.  Note.— For  cases  io  point  see  Cent  Dig. 
ToL  12,  Corporations,  i  2530.] 

8.  Damages  —  PEBSOifAL    Injubixs  —  Discu- 

Tiort  or  JiTBT  AS  TO  Amount. 

The  amount  of  damages  to  be  awarded  for  a 
personal  Injury  rests  in  the  jury's  discretloo,  and 
the  amount  allowed  will  not  be  held  determina- 
tive of  its  abuse,  unless  it  is  so  disproportionate 
to  the  Injury  as  to  shock  the  moral  sense. 

[Ejd.  Note.— For  rases  in  point  see  Cent  Dig. 
ToL  IS,  Damages,  H  357-371.1 

7.  New  Tbial  — Obourds  — Excessitb  Dam- 
ages—Passion  OB  Pbejudice. 

Where  an  excessive  award  of  damages  may 
have  resulted  from  a  miscalculation  Irased  on 
an  annuity  standard  submitted  to  the  jury,  the 
presence  of  bias  or  prejudice  does  not  sufficient- 
ly appear  to  warrant  a  new  trial,  under  Code 
Civ.  Proc.  t  1171,  subd.  5,  allowing  a  new  trial 
where  excessive  damages  appear  to  have  been 
the  result  of  passion  or  prejudice. 

8.  Same— CoNDrrioRs  on  BErusmo— Remis- 
sion OF  Damages. 

Where  excessive  dama^  are  awarded 
through  a  mistake  in  calculation,  the  court  may 

grant  a  new  trial  unless  a  portion  of  the  award 
•  remitted. 

9.  Damages  —  Pebsonai.  Injttbieb  —  Imfaib- 
ment  of  Eabnimo  CAPAcrrr. 

In  computing  compensation  for  impairment 
of  earning  capacity,  where  the  capacity  depends 
upon  physical  strength,  the  fact  that  earning 
capacity  diminishes  with  advanced  age  should  be 
taken  into  account 

Appeal  from  District  Court,  Broadwater 
County;    Frank  Henry,  Judge. 

Action  by  S.  L.  Lewis  against  the  Northern 
Paciflc  Railway   Company  sad  another  for 


I>ersonal  injuries.  From  a  Jndsment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendants  appeal.    Affirmed. 

Wallace  &  Donnelly,  for  appellants.  Walsb 
A  Nolan,  for  respondent 

BRANTLY,  O.  J.  This  action  was  broogbt 
by  the  plaintiff  to  recover  damages  (or  ttM 
loss  of  Ills  left  band,  sustained  while  in  tlw 
employ  of  the  defendant  company.  It  is  al- 
leged that  the  injury  was  occasioned  by  the 
negligence  of  the  engineer  of  defendant's  k^ 
comotlve  while  drawing  a  train  upon  wblcb 
the  plaintiff  was  employed  as  a  brakeman. 
Plaintiff  bases  bis  rigbt  of  recovery  upon  the 
provisions  of  the  act  of  the  Legislature  of 
1903  (Sess.  Laws  1903,  p.  156)  rendering 
railroad  corporations  liable  for  injuries  caus- 
ed by  the  negligence  of  oigineers.  The  trial 
resulted  in  a  verdict  and  Judgment  for  plain- 
tiff for  $17,400.  The  defendant  moved  for  a 
new  trial  upon  the  ground,  among  others,  ot 
excessive  damages  appearing  to  have  been 
given  under  the  Influence  of  passion  or  preju- 
dice. The  court  entered  an  order  granting 
the  motion,  unless  plaintiff  would  within  10 
days  remit  $7,400  of  the  verdict  and  Judg- 
ment This  was  done.  Thereupon  the  mo- 
tion was  denied.  The  defendant  has  appeal- 
ed from  the  Judgment  and  order. 

The  apeciflcatlons  of  error  made  in  the 
brief  are  two :  (1)  The  court  erred  in  deny- 
ing the  motion  of  defendant  for  a  directed 
verdict  in  its  favor;  and  (2)  the  conrt  er- 
red In  denying  the  defendant's  motion  for  • 
new  triaL 

Under  tbe  first  specification  the  contaitian 
is  made  that  the  act  of  the  Legislature  re- 
ferred to  is  obnoxiooa  to  that  clause  of  tho 
fourteenth  amendment  to  the  Constitution  of 
the  United  States  which  prohibits  the  states 
from  denying  to  any  person  within  thdr  lo- 
spectlve  Jurisdictions  the  equal  protectkm  v€ 
the  laws.  The  act  is  sntiUed:  "An  act  t» 
determine  the  liability  of  employevi  in  tbia 
state  for  damages  to  employte."  Tbe  first  sec- 
tion thereof,  which  declares  the  rule  applica- 
ble to  railway  corporations,  i»OTides :  "EiveiT 
railway  corporation  indndlng  electric  rail- 
way corporations,  doing  btwlness  In  this  state,, 
shall  be  liable  (or  all  damages  sustained  by 
an  employ^  thereof,  within  this  state,  with- 
out contributing  negligence  on  Ills  part,  when 
snch  damages  are  caused  by  the  negligence  of 
any  train  dispatcher,  telegraph  operator,  su- 
perintendent master  mechanic,  yardmaster,. 
conductor,  engineer,  motorman  or  of  any  oth- 
er employs  who  has  superintendence  of  any 
stationary  or  band  signal."  Conceding  that 
It  is  within  the  leglslatlTe  discretion  to 
change  the  fellow  servsnt  rule  of  liability 
as  declsred  under  tbe  common  law,  counsel 
Insist  that,  since  this  provision  mentions  In 
terms  railway  corporations  only,  and  does- 
not  Include  natural  persons  or  other  corpora- 
tions engaged  In  operating  railways,  the  for- 
mer ars  subjected  to  penaltiea  and  UabiUtles- 
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which  natural  persons  and  other  corporations 
■engaged  In  the  same  pursuit  are  not  subject- 
ed to. 

Such  statutes  baye  frequently  been  the 
subject  of  controversy  before  the  state  and 
federal  courts.  A  statute  of  Iowa  provided: 
"Every  railroad  oomiiany  shall  be  liable  for 
all  damages  sustained  by  any  person,  Includ- 
ing euiploy^^  of  the  company  lu  consequence 
•of  any  neglect  of  the  agents,  or  by  any  mis- 
management of  the  engineer  or  other  employes 
-of  the  corporation  to  any  person  sustaining 
such  damage."  In  the  case  of  McAunich  v. 
Mississippi,  etc.,  R.  R.  Co.,  20  Iowa,  338,  the 
contention  was  made  that  this  was  obnoxious 
to  the  clause  of  the  state  Constitution  requir- 
ing uniformity  in  the  (deration  of  general 
laws,  and  prohibiting  the  granting  of  special 
privileges  or  immunities  to  any  citizen  or 
class  of  citizens,  which,  upon  the  same  terms, 
should  not  equally  belong  to  all  citizens.  It 
was  also  contended  that  the  statute  was  a 
special  law,  and  therefore  obnoxious  to  an- 
other constitutional  provision  prohibiting  spe- 
cial or  local  laws.  All  of  these  contentions 
were  overruled,  the  court  holding  that  it  ap- 
plied to  all  railroad  corporations  alike,  and 
was,  therefore,  of  uniform  operation  through- 
out the  state.  In  the  later  case  of  Burklew 
y.  Central  Iowa  Ry.  Co.,  64  Iowa,  003,  21 
N.  W.  103,  the  contention  was  made  that  the 
same  or  a  similar  statute  was  obnoxious  to 
the  clause  of  the  federal  Constitution  now 
under  consideration,  for  the  reasons  urged  In 
McAunich  V.  Mississli^i,  etc.,  R.  R.  Co.,  su- 
pra ;  but  the  contention  was  held  to  be  with- 
out merit,  because  the  act  applied  to  all  cor- 
porations or  persons  engaged  in  operating 
railroads.  The  decision  In  McAunich  v.  Mis- 
sissippi, etc.,  R.  R.  Co.,  supra,  was  held  to 
be  controlling,  for  the  reasons  that  the  provi- 
sions of  the  Constitution  of  Iowa,  above  re- 
ferred to,  were  In  effect  the  same  as  the 
clause  of  the  fourteenth  amendment,  which 
Is  Invoked  here. 

The  validity  of  this  law  was  again  bi-ou»ht 
In  question  In  the  case  of  Herrick  v.  Minne- 
apolis &  St  L.  Ry.  Co.,  31  Minn.  11,  16  N.  W. 
413,  47  Am.  Rep.  771.  The  plaintiff,  in  the 
employ  of  the  defendant  In  Iowa,  was  injur- 
ed by  the  neKligenoe  of  the  engineer  In  charge 
of  a  train  while  he  was  engaged  in  coupling 
oars.  An  action  for  damages  for  the  injury 
was  Instituted  in  Minnesota,  which  resulted 
In  a  verdict  and  Judgment  for  the  plaintiff. 
The  contention  made  in  that  case  was  the  same 
as  In  this.  The  court  disposed  of  It  by  say- 
ing: "If  a  state,  in  view  of  the  peculiar  na- 
ture of  the  service  upon  railroads,  and  the 
danger  Incident  to  It.  shall,  ns  a  matter  of 
state  policy,  require  those  corporntlons,  which 
are  the  creatures  of  Its  statutes,  to  assume 
the  risk  of  Injuries  to  their  servants  resulting 
from  the  neRligciice  of  follow  servants  also 
in  their  employ,  we  thlnlt  they  have  a  right 
to  do  so.  Statutes  Imposing  special  duties 
and  liabilities  ui^on  railroad  companies  are 


to  be  found  on  the  statute  books  of  almost 
every  state,  and,  if  general  in  their  applica- 
tion to  all  such  corporations,  they  are  valid.** 
On  a  second  appeal  the  same  contention  was 
made  and  decided  adversely  to  the  defendant. 
32  Minn.  435,  21  X.  W.  471.  On  error  to  the 
Supreme  Court  of  the  United  States  this 
Judgment  was  affirmed  (Minneapolis  &  St.  L. 
Ry.  Co.  V.  Ilerrlck,  127  U.  S.  210,  8  Sup.  Ct. 
1176,  32  L.  Ed.  109);  the  court  basing  its 
judgment  on  the  case  of  Missouri  Pac.  Ry. 
Co.  V.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161. 
32  li.  Ed.  107,  In  which  the  same  contention 
was  made  with  reference  to  the  statute  of 
Kansas,  enacted  in  1874,  and  declaring :  "Ev- 
ery railroad  company  organized  or  doing 
btisiness  In  this  state  shall  be  liable  for  all 
damages  done  to  any  employ^  of  such  com- 
pany in  consequence  of  any  negligence  of  Its 
agents,  or  by  any  mismanagement  of  its  engi- 
neers or  other  employes  to  any  person  su6- 
tainlng  such  damage."  After  disposing  of  the 
contention  that  the  act  deprived  the  defend- 
ant of  Its  property  without  due  process  of 
law,  the  court  said  of  the  contention  made 
here:  "The  objection  that  the  law  of  1874 
deprives  the  railroad  companies  of  the  equal 
protection  of  the  laws  Is  even  less  tenable 
than  the  one  considered.  It  seems  to  rest 
upon  the  theory  that  legislation  which  Is  spe- 
cial In  its  character  Is  necessarily  within  the 
constitutional  Inhibition  ;  but  nothing  can  be 
further  from  the  fact  The  greater  part  of 
all  legislation  is  special,  either  In  the  objects 
sought  to  be  attained  by  It,  or  In  the  extent 
of  its  application.  •  •  *  And  when  legls- 
lati<m  applies  to  particular  bodies  or  associa- 
tions, imposing  upon  them  additional  liabili- 
ties, it  is  not  open  to  the  objection  that  it  de- 
nies to  them  the  equal  protection  of  the  laws. 
If  all  persons  brought  under  Its  Influence  are 
treated  alike  under  the  same  conditions." 
Then,  after  citing  authorities  to  the  effect 
that  corporations  are  persons  within  the 
meaning  of  the  fourteenth  amendment,  the 
court  continues :  "But  the  hazardous  charac- 
ter of  the  business  of  operating  a  railway 
would  seem  to  call  for  special  legislation  with 
respect  to  railroad  corporations,  having  for 
its  object  the  protection  of  their  employes, 
as  well  as  the  safety  of  the  public.  The  busi- 
ness of  other  corporations  Is  not  subject  to 
siinilar  dangers  to  their  employPa,  and  no  ob- 
jections, therefore,  can  be  made  to  the  legis- 
lation on  the  ground  of  Its  making  an  unjust 
discrimination.  It  meets  a  particular  neces- 
sity, and  all  railroad  corporations  are,  with- 
out distinction,  made  subject  to  the  same  lia- 
bilities." 

In  Pittsburgh.  C,  C.  &  St.  T*  Ry.  Co.  v. 
Montgomery,  1.'52  Ind.  1,  49  N.  E.  582,  69 
L.  R.  A.  87.5,  71  Am.  St  Rep.  301,  the  Su- 
preme Court  of  Indiana  had  before  It  an  act 
of  the  Legislature  of  that  state  declaring 
that  every  railroad  or  other  corporation,  ex- 
cept mtmlclpal  corporations,  operating  In  the 
state,  shall  be  liable  for  damages  for  por- 
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f50nal  Injury  suffered  by  any  eniploj-C  while 
In  its  service,  the  employe  Injured  being  iu 
the  exercise  of  due  care,  "where  such  injury 
was  caused  by  the  negligence  of  any  person 
In  the  service  of  such  corporation  who  has 
charge  of  any  signal,  telegraph  office,  switch 
yard,  shop,  roundhouse,  locomotive  engine,  or 
train,  upon  a  railway,  or  where  such  injury 
was  caused  by  the  negligence  of  any  per- 
son, co-eniploy6  or  fellow  servant  engaged  In 
the  same  common  service  In  any  of  the  sev- 
eral departments  of  the  service  of  any  such 
corporation,  the  said  person,  co-employ6  or 
fellow  servant,  at  the  time  acting  in  the 
place,  and  performing  the  duty  of  the  cor- 
poration in  that  behalf,  and  the  person  so 
injured,  obeying  or  conforming  to  the  order 
of  some  superior  at  the  time  of  such  Injury, 
having  authority  to  direct."  It  was  contend- 
ed, as  in  McAunlcb  v.  Mississippi,  etc.,  R.  R. 
Co.  and  Bucklew  v.  Central  Iowa  Ry.  Co., 
supra,  that  the  act  was  in  violation,  not  only 
of  the  provisions  of  the  state  Constitution 
prohibiting  the  General  Assembly  from  grant- 
ing "to  any  citizen  or  class  of  citizens  privi- 
leges or  immunities,  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens," 
but  also  of  the  clause,  supra,  of  the  federal 
Constitution.  Both  contentions  were  over- 
ruled, the  court  citing  the  case  of  Buclilew 
v.  Central  Iowa  Ry.  Co.  to  the  point  that 
the  provisions  of  the  state  Constitution  em- 
body the  same  principles  as  the  equality 
clause  of  the  federal  Constitution,  and  Min- 
neapolis &  St.  li.  R.  Co.  V.  Herrick  and'  Mis- 
souri Pacific  Ry.  Co.  v.  Mnckey,  to  the  point 
that  such  an  act  in  no  wise  Infringes  upon 
the  latter.  Subsequently  the  court  had  be- 
fore it  the  same  statute,  in  Pittsburgh,  C, 
C.  &  St.  Xj.  Ry.  Co.  V.  Lightheiser,  78  N.  El. 
1033.  The  same  contention  was  again  over- 
ruled, the  court  disposing  of  it  with  the  fol- 
lowing comment:  "The  subject-matter  of  tlie 
statute  in  question  here,  and  Its  intent  and 
purpose  so  far  as  applicable  to  railroads, 
were  to  protect  employes  from  the  ijeculiar 
dangers  and  hazards  in  railroading  [citing 
juithorities].  Vnder  the  decisions  cited  the 
chnracter  of  the  employers  Is  not  a  control- 
ling factor.  The  statute  is  to  he  given  at 
least  a  reasonable  interpretation,  one  that 
will  carry  Into  effect  the  legislative  intent. 
As  we  have  shown,  the  basis  of  the  classifica- 
tion of  railroads  by  themselves  was  the  haz- 
ardous and  dangerous  character  of  the  em- 
jiloyment  of  operating  railroads,  and  this 
does  not  depend  upon  whether  railroads  are 
operated  by  coriwrations  or  by  one  or  more 
I)ersons.  If  the  character  of  the  employer 
within  the  meaning  of  the  statute  Is  not  im- 
l)ortant — and  the  nature  of  the  employment 
is  the  test  to  be  applied  In  con.struIng — the 
expression  'everj*  railroad  or  other  corpora- 
tion operating  within  this  state,'  as  applied 
to  railroads,  should,  under  the  rule  above 
stated,  be  enlarged  and  expanded  so  as  to 
Include  any  person,  company,  or  corporation 
engaged  In  operating  a  railroad  in  this  state." 


This  statute  was  I>efore  the  Supremo  Cour' 
of  the  United  States  in  Tullls  v.  Lake  Erie, 
etc.,  Ry.  Co.,  175  U.  S.  348,  20  Sup.  Ct.  13«, 
44  L.  EM.  192.  The  same  contention  was 
made,  among  otliers,  as  In  the  Moutguuiery 
and  IJghthelser  Cases,  supra.  The  court  ac- 
cepted the  construction  announced  by  the 
Supreme  Court  of  Indiana,  disposing  of  the 
contention  of  the  company  by  saying,  through 
Chief  Justice  Fuller:  "Considering  the  stat- 
ute as  applying  to  railroad  corporations  only, 
we  think  it  cannot  be  regarded  as  In  con- 
flict with  the  fourteenth  amendment." 

An  act  of  the  territory  of  Colorado  pvo- 
•vlded:  "That  every  railroad  coriX)ratlon 
operating  its  line  of  road,  or  any  part  there- 
of, in  this  state  shall  be  liable  for  all  dauin- 
ges  by  fire  that  Is  set  out  or  caused  by 
operating  any  such  line  of  road,  or  any  part 
thereof,  and  such  damages  may  be  recovered 
by  the  party  damaged  by  the  proi)er  action 
in  any  court  of  competent  jurisdiction."  In 
Union  Pac.  Ry.  Co.  v.  De  Busk,  12  Colo.  294, 
20  Pac.  752,  3  L.  R.  A.  300,  13  Am.  St.  Rep. 
221,  It  was  contended,  among  others  things, 
that  this  provision  discriminated  in  favor  of 
private  Individuals  against  railroad  corpora- 
tions, and  thus  deprived  the  latter  of  the 
equal  protection  of  the  laws.  The  court,  aft- 
er pointing  out  that  the  purpose  of  the  act 
was  not  to  punish  railroad  corporations,  but 
to  declare  upon  whom  the  loss  should  fall  In 
case  damage  by  fire  should  ensue  by  the  oper- 
ation of  railroads,  held  that  the  expression 
"railroad  corporation"  was  used  in  a  popular 
sense,  as  denoting  any  person  engaged  in 
operating  a  railroad,  and  therefore  did  not 
discriminate  in  favor  of  natural  persons,  in 
declaring  a  liability  against  railroad  corpo- 
rations only.  The  term  "corporation"  was 
then  construed  to  include  natural  persons. 
The  court  stated  that  It  felt  bound  to  gO' 
thus  far,  because  this  was  the  obvious  mean- 
ing of  the  Liegislature,  and,  further,  because 
it  must  do  so  to  avoid  declaring  the  act  un- 
constitutional. 

Several  states  of  the  Union  have  enacted 
laws  of  the  same  general  character,  impos- 
ing burdens  and  liabilities  upon  railroad  cor- 
porations, without  iu  terms  subjecting  nat- 
ural persons  to  the  same  burdens  and  lia- 
bilities, and  they  have  generally  been  sus- 
tained by  their  respective  courts  of  last  re- 
sort. Kansas  Pac.  Ry.  Co.  v.  Peavey,  29 
Kan.  169,  44  Am.  Rep.  G30;  Missouri  Pac. 
Ry.  Co.  V.  Mackey,  33  Kan.  298,  6  Pac.  291;. 
Attorney  General  v.  Chicago  X.  W.  Ry.  Co., 
35  Wis.  425;  Ditberner  v.  Chicago  N.  W. 
Ry.  Co.,  47  Wis.  138,  2  N.  W.  09;  Leep  v. 
St.  Louis  &  I.  M.  Ry.  Co.,  58  Ai-k.  407.  25 
S.  W.  75,  23  L.  R.  A.  204,  41  Am.  St  Rep. 
109;  St.  Louis,  I.  M.  &  So.  Ry.  Co.  v.  Paul, 
04  Ark.  83,  40  S.  W.  705,  37  L.  R.  A.  504. 
62  Am.  St.  Rep.  151.  Generally  they  have 
been  sustained  by  the  Supreme  Court  of  the 
United  States;  that  court  accepting  the  con- 
struction given  to  the  particular  statute  by 
the  state  court    la  addition  to  the  federal 
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cases  already  cited,  see,  also,  Missouri  By. 
Co.  V.  Humes,  115  tJ.  S.  512,  6  Sup.  Ct. 
110,  29  L.  Ed.  4«3;  S>t.  TiOuls  &  S.  F.  Ky. 
Co.  V.  Mathews,  165  U.  S.  1,  17  Sup.  Ct.  243, 
41  L.  Ed.  611;  Minn.  &  St.  L.  Ry.  Co.  v. 
Beckwith.  129  U.  S.  20,  9  Sup.  Ct.  207,  .% 
U  Ed.  ."iSo:  Minn.  &  St.  L.  By.  Co.  v.  Em- 
mons, 149  r.  S.  304.  13  Sup.  Ct.  870,  37  L. 
Ed.  700;  Chicago,  R.  I.  &  Pac.  By.  Co.  v. 
Zernecke.  183  U.  S.  582,  23  Sup.  Ct.  229,  46 
L.  Ed.  339. 

In  Iowa,  Indiana,  and  Colorado  the  theory 
upon  which  the  respective  statutes  are  sus- 
tained is  that,  though  they  are  In  terms  ap- 
plicable to  railway  cori)ortlons  only,  the  gen- 
eral purpose  of  them  is  to  protect  the  em- 
ployes subject  to  the  hazards  of  the  partic- 
ular employment,  and  that  they  are  broad 
enough,  when  interpreted  in  the  light  of  this 
general  purpose,  to  include  and  bring  within 
their  reach  natural  persons,  or  associations 
of  them  other  tlian  corporations,  when  they 
engage  in  the  same  business.  Hence  the  classl- 
flcatlon  is  not  made  upon  a  discrimination  be- 
tween persons  of  the  same  class,  but  between 
■ditterent  classes  of  business.  The  same  conclu- 
sion is  stated  In  Schus  v.  Power-Simpson  Co., 
«5  Minn.  447,  89  N.  W.  68,  69  L.  R.  A.  887. 
In  Herrick  v.  Minneapolis  &  St  L.  Ry.  Co., 
supra,  however,  the  decision  is  based  upon 
the  theory  that  the  corporation  is  a  creature 
of  the  statute;  hence  that  the  Legislature, 
as  a  matter  of  state  policy,  may  impose  up- 
on It  such  additional  liabilities  and  burdens 
■&a  It  chooses. 

Oar  own  statute  is  susceptible  of  the  con- 
struction given  to  the  statutes  of  Iowa,  In- 
diana, and  Colorado  by  the  courts  of  those 
states.  The  general  purpose  of  It  Is,  as  in- 
-dlcated  by  its  title  and  the  character  of  the 
provisions  embodied  in  it,  to  secure  the  safe- 
ty of  employes,  and  thus.  Indirectly,  of  the 
public.  Assuming  that  the  expression  "rail- 
way corporation"  is  used  in  a  general  sense, 
the  design  being  to  include  all  persons  en- 
j^ged  In  operating  railways,  it  would  be 
free  from  nil  objection.  And  this  might  be 
done  under  the  rule  of  construction  that, 
baring  ascertained  the  general  purpose  of  a 
statute,  to  give  effect  to  this  general  pur- 
pose, general  words  may  be  restricted  to  a 
particular  meaning,  or  those  of  a  restricted 
meaning  may  be  expanded  so  as  to  embrace 
the  general  purpose  and  effectuate  it.  2 
TvCwIh'  Sutherland  Statutory  Construction, 
347.  And  we  might  well  adopt  this  construc- 
tion and  rest  the  validity  of  the  statute  upon 
it.  This  conclusion,  of  course,  implies  that, 
if  the  terms  of  the  first  se<'tlon  of  the  stat- 
ute are  such  that  it  must  upon  any  reason- 
able constnu'tlon  be  held  to  apply  to  rail- 
way corporations  exclusively.  It  would  be 
•open  to  the  constitutional  objection,  because  It 
would  make  an  unfair  discrimination  against 
railroad  corijorations.  Perhaps,  under  the 
principles  declared  In  the  I^artmouth  College 
Case    (Trustees    of    Dartmouth    College    v. 


Woodward,  4  Wheat.  [V.  S.]  578.  4  L.  Ed. 
629),  complaint  could  be  made  that  such  a 
dlscrlniinatlon  would  deprive  a  cori>()ratlon 
of  the  equal  protection  of  the  laws,  and  thus 
would  Impair  the  obligation  of  their  con- 
tract with  the  state.  But  most  of  the  states, 
after  that  decision,  followed  the  suggestion 
made  by  Mr.  Justice  Story,  and  either  In 
their  grant  of  charters  to  corporations  un- 
der special  or  general  laws,  or  in  their 
Constitutions,  reserved  the  power  to  alter, 
amend,  or  repeal  such  charters  or  the  gen- 
eral laws  on  the  subject.  Our  Constitu- 
tion makes  this  reservation  In  unmistakable 
terms: 

"Sec.  2.  No  charter  of  incorporations  shall 
he  granted,  extended,  changed  or  amended 
by  special  law,  except  for  such  municipal, 
charitable,  educational,  penal  or  reformatory 
corporations  as  are  or  may  be  under  the 
control  of  the  state;  but  the  legislative  as- 
sembly shall  provide  by  general  law  for  the 
organization  of  corporations  hereafter  to  be 
created:  provided,  that  any  such  laws  shall 
be  subject  to  future  repeal  or  alterations  by 
the  legislative  assembly."    Article  15,  Const. 

"Sec.  3.  The  legislative  assembly  shall 
have  the  power  to  alter,  revoke  or  annul  any 
charter  of  Incorporation  existing  at  the  time 
of  the  adoption  of  this  Constitution,  or  which 
may  be  hereafter  incorporated,  whenever  In 
its  opinion  It  may  be  injurious  to  the  citi- 
zens of  the  state."    Article  15,  Const. 

This  reservation  is  of  a  substantive  right 
(Attorney  General  v.  Ballway  Cos.,  35  Wis. 
425),  and  means  that,  if  the  Legislature  deems 
it  expedient,  it  has  the  power  of  destruc- 
tion of  the  corporate  body.  In  Spring  Val- 
ley Water  Co.  v.  Schottler,  110  U.  S.  347,  4 
Sup.  Ct.  48,  28  L.  Ed.  173,  the  Supreme  Court 
of  the  United  States,  speaking  through  Chief 
.Tustice  Walte,  said:  "The  Spring  Valley 
Company  Is  an  artificial  being  created  by  or 
under  the  authority  of  the  TjCglslature  of 
California.  The  people  of  the  state,  when 
they  first  established  their  government,  pro- 
vided in  express  terms  that  corporations, 
other  than  for  municipal  purposes,  should 
not  be  formed  except  under  general  laws, 
subject  at  all  times  to  alteration  or  repeal. 
•  •  *  In  California  the  Constitution  put 
this  reservation  Into  every  charter,  and  con- 
sefjuently  this  company  was  from  the  mo- 
ment of  Its  creation  subject  to  the  legislative 
power  of  alteration,  and,  If  deemed  exi)edi- 
ent,  of  absolute  extinguishment  as  a  corpo- 
rate body."  This  was  said  of  an  act  of  the 
Legislature  which  took  away  from  corpora- 
tions, organized  under  a  general  statute  to 
supply  cities  and  towns  with  water,  the  pow- 
er to  fix  their  rate  charge,  and  lodged  it  in 
the  mimlclpal  authorities.  This  would  seem 
to  t>e  taking  away  from  these  bodies  the 
liberty  of  contract  on  equal  footing  with 
other  persons:  Init  the  legislation  was  held 
to  violate  "no  provision  of  the  Constitution 
of  the  rultetl  States." 

A  statute  of  thepS(j|ite^  gif (Arkansas    de- 
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dared  that  "whenever  any  railroad  compa- 
ny or  any  company,  corporation  or  person 
engaged  In  tlie  business  ot  operating  or  con- 
structing any  railroad  or  railroad  bridge,  or 
any  contractor  or  subcontractor,  engaged  In 
tbe  construction  of  any  sucb  road  or  bridge, 
shall  discharge,  with  or  without  cause,  or 
refuse  to  further  employ  any  servant  or  em- 
ploy6  thereof,  tbe  unpaid  wages  of  any  such 
servant  or  employ^,  then  earned  at  the  con- 
tract rate,  without  abatement  or  deduction, 
shall  be,  and  become  due  and  payable  on  the 
day  of  such  discharge,  or  refusal  to  longer 
employ ;  and  If  the  same  be  not  paid  on  such 
day,  then,  as  a  penalty  for  such  nonpayment, 
tbe  wages  of  such  servant  or  employd  shall 
continue  at  tbe  same  rate  until  paid:  pro- 
vided, such  wages  shall  not  continue  more 
than  sixty  days,  unless  an  action  therefor 
shall  be  commenced  within  that  time."  The 
law  having  been  invoked  by  an  employ^ 
who  had  been  discharged  by  a  railroad  cor- 
poration, which  refused  to  pay  wages  then 
due,  it  was  held  to  be  a  valid  exercise  of 
legislative  power,  so  far  as  it  applied  to  cor- 
porations, under  a  reservation  of  the  state 
Constitution  Identical  with  that  of  our  own, 
and  amounted  to  an  amendment  of  the  char- 
ter of  the  corporation.  Leep  v.  St.  Louis, 
etc..  By.  Co.,  68  Ark.  407,  26  S.  W.  75,  23 
L.  R.  A.  264,  41  Am.  St  Rep.  109.  This  act 
was  considered  by  the  Supreme  Court  of  the 
United  States  In  St  Louis,  eta.  By.  Co.  v. 
Paul,  173  V.  S.  404,  19  Sup.  Ct  419,  43  L. 
Ed.  746.  The  court  held  that  It  did  not  vio- 
late any  provision  of  the  fourteenth  amend- 
ment and  said:  "Corporations  are  the  cre- 
ations of  the  state,  endowed  with  such  facul- 
ties as  the  state  bestows  and  subject  to  such 
conditions  as  tbe  state  Imposes,  and,  if  the 
power  to  modify  their  charters  is  reserved, 
that  reservation  is  a  part  of  tbe  contract 
and  no  change  within  the  legitimate  exer- 
cise of  the  power  can  be  said  to  impair  its 
obligation;  and  as  this  amendment  rested 
on  reasons  deduced  from  the  peculiar  char- 
acter of  the  business  of  tbe  corporations  af- 
fected and  tbe  public  nature  of  their  func- 
tions, and  applied  to  all  alike,  tbe  equal 
protection  of  the  law  was  not  denied." 

Corporations  are  persons  (State  ex  rel. 
Sackett  v.  Thomas,  25  Mont  226,  64  Pac. 
503;  Santa  Clara  County  v.  Southern  Pac. 
By.  Co..  118  U.  S.  894.  6  Sup.  Ct  1132,  30  L. 
Ed.  118;  PemMna  Con.  Silver  M.  Co.  r. 
Pennsylvania,  125  V.  8.  181,  8  Sup.  Ct  737, 
81  L.  Ed.  650),  but  not  for  all  purposes.  They 
have  no  Inalienable  rights.  Being  creatures 
of  the  statute.  If  the  reservation  In  the  Con- 
stitution means  anything,  It  means  that  the 
Legislature — the  lawmaking  power — may  en- 
act any  legislation  with  reference  to  them, 
by  way  of  amendment  of  the  law  creating 
them,  which  does  not  violate  the  rule  laid 
down  in  St  Louis,  etc.,  By.  Co.  v.  Paul, 
supra,  that  property  acquired  under  the  op- 
eration of  the  charter  cannot  be  taken  away 
and  that  contracts  made  in  like  manner  may 


not  be  Impaired.  It  cannot  be  doubted  that 
the  Legislature,  in  enacting  tbe  general  law» 
on  the  subject  (Civ.  Code.  dlv.  1,  pt  4), 
might  have  Incorporated  in  them  tbe  section 
of  the  act  of  1003  in  question.  It  would  then 
have  been  a  part  of  the  charter  of  every 
railroad  company  organized  under  tbe  laws 
of  this  state.  The  defendant  is  a  foreign 
corporation,  having  come  into  this  state  t» 
operate  a  railroad.  It  cannot  occupy  any 
higher  ground  than  a  domestic  corporation 
engaged  In  the  same  kind  of  business.  Const 
art  15,  I  11.  If  the  Legislature  in  its  dis- 
cretion concluded  that  it  would  secure  th* 
safety  of  railroad  employes,  and  thus  stimo- 
late  these  corporations  to  exercise  a  greater 
care  In  selecting  them,  so  that  the  safety  of 
themselves  and  of  tbe  passengers  and  freight 
would  be  better  guarded.  It  had  the  power 
to  enact  legislation  necessary  to  accomplish 
that  purpose,  and  foreigfn  corporations,  as 
well  as  domestic,  must  obey  it  We  bold 
that  the  law  In  qnestion  Is  a  valid  exercise 
of  legislative  power,  and  is  not  <^en  to  the 
constitutional  objection  made. 

Counsel,  however,  have  called  our  atten- 
tion to  the  case  of  Gulf,  Colorado,  etc..  By. 
Co.  T.  Ellis,  165  O.  8.  160,  17  Sup.  Ct  255, 
41  Ik  Ed.  66)  and  insist  that  it  supports  tbelr 
contention.  A  statute  of  Texas  Imposed  a  fee 
not  to  exceed  $10,  in  addition  to  costs,  upon 
railway  corporations  which  failed  to  pay 
bona  fide  claims  for  personal  services  render- 
ed, or  labor  done,  or  for  damages,  or  for 
overcharges  for  freight  or  for  stock  killed  or 
injured  by  trains,  within  30  days  after  pres- 
entation at  the  proper  station  of  the  road. 
The  act  applied  to  no  other  corporation  or 
person.  The  Texas  court  held  it  valid.  But 
on  error  the  Supreme  Court  of  the  United 
States  held  It  unconstitutional  as  denying 
the  equal  protection  of  the  laws.  The  stal> 
nte  can.  In  principle,  be  readily  distinguish- 
ed from  the  one  now  under  consideration.  It 
imposed  a  penalty  upon  the  railroad  corpora- 
tions only  for  failure  to  pay  their  debts 
promptly,  exempting  other  corporations  and 
natural  persons,  whereas  a  like  duty  rested 
upon  all.  It  therefore  Ignored  the  rule  of 
equity  and  made  an  arbitrary  classification 
for  purposes  not  falling  properly  under  the 
score  of  the  police  jtower  of  the  state,  upon 
the  theory  of  a  special  duty  resting  upon 
railroad  corporations  by  reason  of  the  peculiar 
character  of  tbe  business  in  which  they  were 
engaged.  The  same  may  be  said  of  the  case 
of  State  V.  Cudaby  Packing  Co.,  33  Mont 
179,  82  Pac.  833,  114  Am.  St  Bep.  804.  In 
this  case  was  Involved  the  question  whether 
the  statute  prohibiting  monopolies  In  this 
state  was  In  violation  of  the  fourteenth 
amendment  by  reason  of  tbe  fact  that  it  ex- 
pressly excepted  from  Its  operation  combina- 
tions for  the  purpose  of  enhancing  the  price 
of  horticultural  and  agricultural  products. 
The  statute  was  highly  penal.  Tbe  exception 
created  an  arbitrary  classification  by  which 
some  persons  engaged  In  Industrial  pursuits 
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were  punished  for  creating  monopolies,  while 
others,  who  occupied  the  same  relation  to 
these  pursuits,  tvere  expressly  exempted. 
Neither  of  these  cases  Is  applicable  here. 

2.  Counsel  contend  that  the  award  by  the 
Jury  of  $17,-100  for  the  loss  of  the  left  hand 
Is  so  manifestly  excessive  that  It  is  apparent 
that  the  Jury  actfd  from  passion  and  preju- 
dice; that  the  state  of  mind  thus  exhibited 
must  have  Inflnonced  the  Jury  In  determining 
the  question  of  liability  against  the  defend- 
ant from  evidence  upon  which  they  might 
have  found  in  its  favor ;  and  hence  a  case  is 
presented  In  whicli  tlie  inherent  vice  of  the 
verdict  cannot  be  cured  by  a  reduction  of  the 
amount  of  it  It  was  said  in  Helena  &  Liv- 
ingston S.  &  R.  ("0.  V.  r<ynch,  25  Mont.  497, 
03  Pile.  {)]!):  "Conrts  are  reluctant  to  inter- 
fere with  the  verdict  of  a  Jury,  and  will  not 
do  so.  on  the  ground  of  excexslve  damages 
given  under  the  Influence  of  passion  and 
prejudice,  unless  it  Is  apparent  that  their 
feelings  of  passion  and  prejudice  have  en- 
tered into  and  influenced  their  decision. 
Where  it  is  apparent  that  this  is  the  case,  a 
new  trial  should  be  granted,  unless  it  is  also 
apparent  that  the  verdict  is  otherwise  cor- 
rect, and  the  ends  of  Justice  will  be  fully 
served  by  requiring  the  successful  party  to 
remit  the  excess.  In  the  latter  case,  how- 
ever, it  should  appear  that  upon  the  facts  the 
successful  party  is  clearly  and  as  a  matter 
of  law  entitletl  to  a  verdk't  In  some  amount, 
and  that  the  preJudU-e  and  passion  of  the 
Jury  have  gone  no  further  than  to  lead  them 
to  swell  the  amount  of  damages;  otherwise, 
all  their  deliberations  must  be  deemed  to 
have  i)een  permeafed  by  their  feelings,  and 
tlie  decision  as  a  whole  the  result  of  passion, 
rather  than  of  their  calm,  deliberate  Judg- 
ment." 

The  evidence  touching  tlie  question  wheth- 
«r  the  Injury  resulted  from  negligence  on  the 
part  of  the  engineer,  or  from  the  act  of  the 
plaiutifT  in  assuming  a  position  more  dan- 
gerous than  was  necessary,  is  conflicting ;  but 
It  Is  sufficient  to  sustain  the  flndiug  of  the 
Jury  on  this  point.  If  the  verdict  had  been 
for  $.5,000,  we  apprehend  there  would  be  no 
complaint.  Can  it  be  said  that  the  compar- 
atively large  amount  found  is,  of  Itself,  suffi- 
cient to  maice  It  apparent  that  the  Jury  were 
prompted  by  Improper  motives?  In  all  such 
cases  the  amount  to  be  awarded  is  left  to 
the  Jur.v,  under  the  facts  of  the  particular 
ease.  This  discretion  covers  a  very  wide 
range.  The  court  cannot  lay  down  any  defi- 
nite or  fixed  standard  of  measurement.  One 
jury  upon  the  same  facts  will  award  one 
amount,  and  another  a  larger  one;  yet  both 
may  come  within  the  limits  of  fair  discretion. 
In  any  case,  the  amount  allowed  may  not  be 
held  to  be  determinative,  unless  It  be  so  out- 
rageously disproportionate  to  the  Injury  as  to 
shock  the  moral  sense.  Yellowstone  Parle 
B.  R.  Co.  v.  Brldger  Coal  Co.,  34  Mont.  TyiH, 
87  Pac.  963;  Wilson  v.  Fitch.  41  Cal.  386.  In 
a  given  ease  it  may   be  that  the  amount 


awarded  Is  due  to  mlscalcolatlon,  or  based 
upon  a  wrong  standard.  In  such  cases  the 
excessive  award  Is  not  the  result  of  passion 
or  prejudice,  but  the  result  of  an  honest  mis- 
take ;  and  In  any  case  there  is  no  presumption 
of  wrongdoing,  unless  the  award  is  so  gross- 
ly out  of  proportion  to  the  irjury,  looking  to 
all  the  clrciunstances,  as  that  it  cannot  be  oth- 
erwise accounted  for,  for  the  statute  (Code 
Civ.  Proc.  {  1171,  subd.  5)  allows  a  new  trial 
on  the  ground  of  passion  or  prejudice  only 
when  one  or  the  other  is  apparent. 

In  this  case  the  court  Instructed  the  Jury 
that  In  fixing  the  amount  of  damages,  If 
they  found  the  defendant  liable,  they  should 
take  Into  consideration  mental  and  physical 
pain  suffered  and  to  be  suffered,  the  disfigure- 
ment of  plaintiff's  person,  and  the  impair- 
ment of  his  earning  ability.  There  Is  no 
complaint  made  of  the  InstructiiKis.  Evi- 
dence was  submitted  showing  that  the  plain- 
tiff was  earning  at  the  time  of  the  Injury 
$100  per  month,  and  that  the  expectancy  of  a 
man  of  his  age  (37)  was  29.44  years.  Evi- 
dence was  further  introduced  showing  the 
cost  of  an  annuity  of  $100,  payable  annually, 
semiannually,  or  quarterly.  The  lowest  price 
fixed  was  upon  the  basis  of  annual  payment, 
and  was  $1,7G7.  It  was  also  shown  that  the 
plaintiff  can  now  earn  not  to  exceed  $600 
per  year.  Accepting  tills  as  the  basis  of  cal- 
culation, the  imiiairnient  of  capacity  amounts 
to  $000  per  year.  Multiply  the  cost  of  an 
annuity  of  $100  by  this  amount,  and  the  re- 
sult Is  $10,002,  allowing  nothing  for  other 
elements  of  d.iniiige.  It  Is  more  likely  that 
the  Jury  found,  ns  they  might  have  done, 
that  the  impairment  of  earuing  capacity  was 
greater,  and  hence  for  this  reason  Increased 
the  amount,  making  no  allowniicc  for  the  Im- 
pairment of  earning  capacity  by  reason  of 
Increasing  age.  To  say  the  least,  the  amount 
of  the  award  Is  well  within  the  purview  of 
the  evidence  as  It  was  submitted  to  the  Jury. 
Any  excess  may  Just  as  well  have  been  the 
result  of  the  adoption  of  the  annuity  standard 
submitted  to  them,  as  it  was,  under  the  in- 
structions, without  a  direction  that  they 
should  also  consider  the  fact  that  earning 
capacity  diminishes  as  age  advances.  The 
circumstances  do  not  make  so  clearly  appar- 
ent the  presence  of  bias  or  prejudice  as  to 
warrant  a  new  trial  on  this  ground. 

The  action  of  the  trial  court  In  granting 
the  motion  conditionally  is  Justified  by  the 
case  of  Kennon  v.  Gilmer,  9  Mont.  1()S,  22 
Pnc.  448.  Looking  to  all  tlie  evidence  In  the 
case,  the  court  might  very  well,  in  Its  dis- 
cretion, pursue  the  course  that  was  adopted 
In  that  case,  and  diminish  the  amount  of  the 
verdict  as  it  did.  It  doubtless  proceeded  upon 
the  theory  that  the  large  amount  of  the 
award  was  due  to  a  mistake  In  the  basis  ot 
calculation.  This  court,  in  Bourke  v.  Butte 
El.  &  P.  Co.,  33  Mont  267,  83  Pac.  470,  declar- 
ed the  rule  that  compensation  for  Impaired 
ability  to  earn  money  should  be  made  upon 


ly  should  be  made  upon 
Digitized  by  VjOOv'lC 


470 


02  PACIFIC  REPORTEtt. 


(Mont. 


the  principle  that  the  plalntlft  Is  entitled  to 
au  annuity  equal  to  the  difference  between 
his  annual  earnings  before  bis  injury,  and 
the  amount,  if  any,  he  might  be  able  to  earn 
thereafter.  This  statement  of  the  rule  ex- 
cludes the  element  of  advancing  age,  which 
should  always  be  taken  Into  account  where 
earning  capacity  depends  upon  physical 
strength.  Necessarily,  a  man's  physical  con- 
dition becomes  Impaired  by  advancing  age, 
and,  as  a  consequence,  bis  earning  power  is 
diminished  thereby. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

HOLLOWAT  and  SMITH,  JJ.,  concur. 


STATE  ex  rel.  COLLIER  v.  HOUSTON,  Ja»- 
tlce  of  the  Peace. 

(Supreme  Court  of  Montana.    Nov.  18,  1907.) 

1.  Justices  of  the  Peace— .Tubisdiction. 

Justices'  courts  are  of  limited  jurisdiction, 
bavins  only  such  powers  as  are  conferred  uimn 
them  by  statute. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §  71.1 

2.  Same— Construction  of  Statute. 

Statutes  passed  in  pursuance  of  Const,  art. 
8,  §  20,  relating  to  the  jurisdiction  of  justices' 
conrta.  under  the  direct  provision  of  Civ.  Code. 
$  4052,  must  be  construed  liberally  so  as  to  ef- 
fect their  object  and  to  promote  justice. 

3.  Same- Judgment— Time  of  Rendition. 

Where  a  justice  of  the  peace,  without  con- 
sent of  the  partie.s,  takes  a  case  under  advise- 
ment, appointine  neither  time  nor  place  for  the 
rendition  and  entry  of  judgment,  and  renders 
judfnnent  more  than  a  month  after  trial,  the 
justice  loses  jurisdiction  under  Code  Civ.  Proc.  § 
1G23,  providing  that,  where  the  trial  is  by  the 
court,  judgment  must  be  entered  at  the  close  of 
the  trial. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  |§  190-198.] 

4.  Same. 

Under  Code  Civ.  Proc.  §  1C23.  providiuK 
that,  when  the  trial  is  by  the  court,  judgment 
must  be  entered  at  the  close  of  the  trial,  a  jus- 
tice may  take  the  case  under  advisement  with 
the  parties'  consent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §  390.] 

Apijeal  from  District  (!!ourt,  Chouteau  Coun- 
ty; Jno.  W.    Tattan,  Judge. 

Certiorari  by  the  state,  on  the  relation  of 
.John  Collier,  agtiiii.st  S.  Houston,  justice  of 
the  peace,  to  annul  a  judgment.  From  a 
judgment  for  defendant,  relator  appeals.  Re- 
versed. 

W.  B.  Sands  and  R.  E.  O'Keefe,  for  appel- 
lant. 

BRAXTT-T,  C.  J.  On  November  3,  1903,  J. 
L.  Sprinkle  conuncnccd  an  action  against  the 
relator  In  the  court  of  the  defendant,  a  justice 
of  the  peace  of  Chinook  township,  Chouteau 
county.  Issues  having  been  joined  by  the 
parties,  the  cause  was  tried  without  a  jury 
on  Deceiuber  18.  10n.\  M  the  dose  of  the 
trial,  but  without  the  consent  of  the  parties, 


the  defendant  took  the  cause  under  advise- 
ment, appointing  neither  time  nor  place  for 
the  rendition  and  entry  of  the  Judgment. 
Thereafter,  on  January  22,  1900,  a  decision 
was  rendered  In  favor  of  the  plaintiff,  that 
he  recover  from  the  defendant  $70,  with  cost.-? 
of  suit,  and  Judgment  was  then,  or  thereafter, 
entered  uiwn  defendant's  docket  accordlugiy. 
This  was  done  apparently  without  notice  to 
the  parties.  On  July  30,  1900,  an  execution 
was  Issued  and  placed  in  the  bauds  of  a  con- 
stable to  collect  the  amount  of  the  Judgment. 
Thereupon  the  relator  obtained  from  the  dis- 
trict court  a  writ  of  certiorari  to  have  the 
judgment  annulled,  on  the  ground  that,  by 
taking  the  cause  under  advisement  for  an  in- 
definite time  and  failing  to  render  Judgment 
at  the  close  of  the  trial,  the  defendant  lost 
Jurisdiction,  with  the  result  that  the  Judg- 
ment was  void.  After  a  hearing,  the  district 
court  concluded  that  the  action  of  the  Justice 
was  proper  and  affirmed  the  Judgment.  The 
relator  has  appealed. 

The  judgment  of  the  district  court  is  clear- 
ly erroneous.  Justices'  courts  are  of  limited 
Jurisdiction,  having  only  such  powei-s  as  are 
conferred  upon  them  by  the  statute.  Const, 
art.  8,  !  20 :  Layton  v.  Trapp.  20  Mont.  -OH, 
52  I'ac.  208 ;  State  ex  rel.  Kenyon  v.  Lauran- 
deau.  21  Jlont.  210.  .53  Pac.  530 ;  Oppenhelm- 
er  V.  Regan,  32  Mont.  110,  79  Pac.  095.  In 
the  exercise  of  the  powers  granted,  they  must 
pursue  the  statute,  for  that  is  the  charter  of 
their  powers,  not  only  as  to  the  classes  of 
cases  which  they  may  hear  and  determine, 
but  as  to  the  procedure  they  must  observe. 
A  liberal  construction  must  be  given  these 
statutes,  however,  with  a  view  to  efftvt  tlielr 
object  and  to  promote  Justice.  Civ.  Code, 
{  40.")2.  The  provision  of  the  statute  touchlng^ 
the  rendition  and  entry  of  Judgments  by  Jus- 
tices' courts  when  sitting  without  a  Jury  is- 
the  following:  "Whem  the  trial  Is  by  the 
court.  Judgment  must  be  entered  at  the  close 
of  the  trial."  Code  Civ.  Proc.  §  102:?.  In 
California  It  is  held  that  such  a  statute  1» 
directory  (Ilelnlen  v.  Phllllira,  88  Cal.  r^>7.  20 
Pac.  3(!0;  American  Type  F.  Co.  v.  Justice's 
Court,  1.33  Cal.  310.  05  Pac.  742.  9T8>.  and  that 
a  Judgment  rendered  after  a  postponenient,  at 
the  close  of  the  trial,  is  valid.  This  view  is- 
founded  upon  the  notion  that,  since  no  pen- 
alty is  Imposed  for  a  violation  of  the  statute, 
it  may  not  be  presumed  that  the  Legislature 
Intendnl  to  put  the  parties  to  the  oxitense  of 
a  retrial  because  the  Justice  fails  to  oliserve 
It.  It  Is  held  by  some  courts  that  such  a 
statute  is  mandatory,  and  that,  if  the  Jus- 
tice fails  to  observe  it,  his  judicial  functions 
with  respect  to  the  parth^ular  case  cease  and 
the  Judgment  Is  void.  Tliis  Is  the  rule  In 
North  Dakota  and  Wisconsin ;  the  courts  of 
these  states  holding  that  the  statute  must 
be  obeyed  literally.  Sluga  v.  Walker,  0  N. 
D.  108.  81  N.  W.  282;  Hull  v.  Mallory,  6S 
Wis.  3.">5,  14  N.  W.  374.  So  In  New  York, 
where  the  statute  requires  the  justice  to  ren- 
der and  cuter  his  Jud:jnient  wltlilu  four  days 
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after  tbe  close  of  the  trial,  he  mnst  do  so. 
A  Judgment  rendered  after  the  lapse  of  this 
time  la  void.  Catlin  t.  Rnndell,  1  App.  Dir. 
157,  37  N.  Y.  Supp.  079;  Watson  t.  Davis, 
1»  Wend.  (N.  X.)  311;  Stephens  v.  Santee,  49 
N.  Y.  35.  Also,  In  the  case  of  Stewart  v. 
Walte,  19  Kao.  218,  the  Supreme  Court  of 
that  state,  under  a  statute  containing  a  like 
provision,  held  that  a  Judgment  entered  after 
the  lapse  of  four  days  from  the  close  of  the 
trial  \\as  void.  Tbe  same  rule  is  announced 
by  the  courts  of  Michigan,  Iowa,  and  Ne- 
braska. Harrison  v.  Sager,  27  Mich.  476; 
Guthrie  t.  Humphrey,  7  Iowa,  25;  Fox  y. 
Meacham,  6  Neb.  531.  Other  courts,  adopting 
a  more  liberal  rule,  hold  that  the  Justice  may 
take  the  case  under  advisement  for  a  reason- 
able time;  but  even  these  declare  the  rule 
that  tbe  adjournment  must  be  had  to  a  par- 
ticular time  and  place,  so  that  the  parties 
may  be  present,  if  they  desire,  to  know  the 
result  at  the  time,  and  thus  be  enabled  to  take 
such  steps  as  may  be  deemed  advisable  In 
order  to  protect  their  rights.  Clnrk  v.  Read, 
5  N.  J.  Law,  560;  Kdwards  v.  Hance,  12  N.  J. 
Law,  108;  Harrison  v.  Chlpp,  25  HI.  471; 
Hall  T.  Reber,  3G  111.  483.  In  Oregon  a  Jus- 
tice may  take  a  case  under  advisement  Indef- 
initely, without  losing  Jurisdiction  (Saunders 
▼.  Pike,  6  Or.  312) ;  but  it  seems  that  in  that 
state  there  is  no  statute  such  as  the  one 
now  under  consideration.  We  think  the  bet- 
ter rule  to  be  that  the  Justice  may  take  a 
case  under  advisement  If  the  parties  consent 
The  stipulation  for  tbe  adjournment  is,  in 
legal  effect,  a  suspension  of  the  trial  for  the 
time  being,  to  be  taken  up  again  at  the  con- 
venience of  the  parties.  In  such  case,  how- 
ever, the  adjournment  must  be  to  a  time  and 
place  appointed,  and  an  order  to  that  effect 
entered  upon  the  docket,  as  Is  required  when 
postponements  are  ordered  by  tbe  Justice  or 
are  allowed  by  consent  of  the  parties,  or  for 
cause  before  the  trial  begins.  Code  Civ.  Proc. 
K  1591-1593,  1600. 

The  obvious  purpose  of  the  provision  Is  to 
have  the  controversy  ended  promptly,  while 
the  parties  are  present,  so  that  they  may  be 
relieved  of  the  necessity  of  attending  the 
court  to  ascertain  the  result,  and  thus  be  en- 
abled promptly  to  take  such  further  steps  as 
may  be  necessary.  It  is  most  frequently  the 
case  that  one,  or  both,  of  the  parties  live  at 
a  distance  from  the  place  of  trial.  They  may 
not  be  put  to  the  necessity  of  coming  again  to 
ascertain  the  result.  The  losing  party  may 
desire  to  pay  the  Judgment  and  thus  prevent 
accruing  costs,  or  he  may  wish  to  appeal,  and 
may  be  able  at  the  time  to  perfect  it,  where- 
as, if  the  decision  is  delayed,  he  may  be  put 
to  further  trouble  and  expense.  But,  wheth- 
er this  be  the  purpose  or  not,  the  statute  Is 
the  limit  of  the  power,  and  even  under  the 
rule  of  construction  declared  by  the  stat- 
ute, supra,  Its  mandate  must  be  obeyed.  Any 
other  Interpretation  of  It  leads  to  the  conclu- 
sion that  the  Justice  may  iwsipone  the  deci- 
sion indeflultely;    and,  to  prevent  the  con- 


sequences which  might  otherwise  result,  we 
should  be  required  to  say  that  a  Judgment 
rendered  after  an  indefinite  postpouomeut 
would  be  valid,  provided  the  Justice  should 
give  notice  to  tbe  parties  of  the  time  and 
place  of  its  rendition.  This  would  be  Judi- 
cial legislation ;  for  the  statute  does  not  au- 
thorize the  postponement,  nor  does  it  provide 
for  notice,  nor  is  there  any  other  provision 
authorizing  the  one  or  requiring  the  other. 
We  are  of  the  opinion  that  the  Justice  lost 
jurisdiction  of  the  case,  and  that  tbe  Judg- 
ment rendered  as  it  was  is  void. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded,  with  In- 
structions to  enter  Judgment  for  the  relator. 

Reversed  and  remanded. 

HOLLOWAX  and  SMITH,  JX,  concur. 


(36  Mont  157> 
LEARY  T.  ANACONDA  COPPER  MIN.  CO. 
(Supreme  Court  of  Montana.    Nov.  18,  1907.) 

1.  NEOtlGENCP— CONTBIBUTOKY  NEGLIOENCE— 

Definition. 

Contributory  negligence  being  an  act  or 
omission  of  plaintiff  amounting  to  a  want  of  or- 
dinary care  co-operating  with  the  defendRUt's 
negligent  act  to  constitute  the  proximate  cause 
of  the  injury  complained  of.  an  instruction  de- 
fining contributory  negligence  as  such  ncgliRenee 
on  plaintiff's  part  that,  but  for  the  same,  he 
woold  not  have  been  injured,  was  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {  59.] 

2.  Mastgb  and  Servant — Injukies  to  Sbbv- 

ANT — ACTfON — InSTBUCTIONS. 

An  instruction  that  if  plaintiff  by  exercis- 
ing_  reasonable  care,  could  have  stepped  into  a 
position  of  safety,  but  needlessly  remnined  in  a 
position  of  greater  hazard,  and  such  conduct 
contributed  to  and  was  "the"  proximate  cause  of 
Lis  injury,  he  could  not  recover,  was  objection- 
able as  misleading  the  jury  to  believe  tlrnt  plain- 
tiff's right  to  recover  would  not  be  barred  unlesx 
his  negligence  was  the  sole  cause  of  the  Injury. 
fEJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  ."54,  Master  and  Servant,  §§  1180-1194.] 

3.  Same— Assumed  Risk. 

An  instruction  that  a  servant  only  assumes 
the  risk  of  danger  ordinarily  incident  to  tlie 
work  which  he  is  performing,  and  such  as  an 
ordinarily  reasonable  man  with  his  experience 
could  have  or  might  have  discovered  in  the  exer- 
cise of  ordinary  diligence,  was  erroneous:  the 
rule  being  that  a  servant  tacitly  agrees  to  as- 
sume the  ordinary  risks  incident  to  the  service 
which  are  not  necessarily  limited  to  those  ordi- 
narily incident  to  a  servant's  work  which  an 
ordinarily  prudent  person  of  the  servant's  ex- 
perience would  bare  discovered. 

flEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  §S  1108-1179.] 

4.  Same— SuKFiciENCT  of  Appliances. 

An  instruction  that  it  was  defendant's  duty 
to  provide  plaintiff  with  a  reasonably  safe  and 
sufficient  rope  and  chnte  to  hoist  timbers  from  a 
mine,  to  make  a  reasonable  inspection  thereof,  to 
keep  the  same  reasonably  safe,  and  to  use  ordi- 
nary care  in  so  doing,  etc.,  was  objectionable  as 
violating  the  rule  that  the  master  is  only  re- 
quired to  exercise  ordinary  care  to  furnish  rea- 
sonably safe  appliances  and  to  keep  them  in  a 
reasonably  safe  condition. 
6.  Same— Inspection— Defense. 

The  court  charged  that  though  the  work- 
men employed  about  that  portion  of  tbe  min* 
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where '  plaintiff  was  injured  or  the  timbermci 
could  have  inspected  the  chute  or  rope  wliose  al- 
leged defect  caused  the  injury,  and,  if  they 
found  either  insufficient  or  unsafe,  could  have 
reported  the  same,  when  defendant  would  have 
furnished  a  new  rope  or  repaired  the  chute, 
this  would  not  constitute  a  defense  if  the  chute 
was  not  reasonably  safe,  and  plaintiff  by  reason 
thereof  sustained  damage  without  fault  on  his 
part  and  without  knowing  the  risk,  but  such 
matters  with  other  facts  and  circumstances 
might  be  considered  in  determining  what  would 
be  a  reasonable  inspection,  and  whether  defend- 
ant performed  its  duty  to  inspect.  Held,  that 
the  instruction  placed  too  great  a  burden  on  de- 
fendant. 
6.  Same— EviDENCE—CcsTOM  or  EMPLorfis. 

In  an  action  for  injuries  to  a  miner  by  a 
timber  falling  bark  into  the  mine  while  being 
hoisted  thei-efrom  because  of  an  alleged  defective 
chute,  evidence  that,  where  a  signal  is  given  to 
hoist  a  timber  through  a  raise,  it  is  thp  general 
custom  among  miners  for  the  man  giving  the 
iiignal  to  stand  clear,  was  admissible. 

Appeal  from  District  Court,  Silver  Bow 
County;   John  B.  MoClernan,  .Judge. 

Action  by  Dennis  P.  Leary  against  the  An- 
aconda Copper  Mining  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

A.  J.  Shores,  C.  F.  Kelley,  and  D.  Gay 
Stivers,  for  appellant  John  J.  McIIatton, 
for  respondent. 

SMITH.  .T.  This  case  Involves  an  appeal 
from  a  judgment  entered  In  favor  of  the 
plaintiff  and  against  the  appellant  in  the  dis- 
trict court  of  Silver  Bow  county,  and  also 
an  appeal  from  nn  order  denying  the  defend- 
ant's motion  for  a  new  trial. 

The  action  was  brought  for  the  purpose  of 
recovering  damages  from  the  defendant  com- 
pany for  personal  injuries  alleged  to  have 
been  suffered  by  the  plaintiff  while  In  the 
employ  of  the  defendant  company  as  a  miner, 
by  reason  of  the  negligence  and  carelessness 
of  defendant  In  furnishing  Improper,  unsuit- 
able, and  unsafe  appliances  to  the  plaintiff 
with  which  to  carry  on  the  plaintiff's  em- 
]iloyntent  It  is  alleged  in  the  complaint,  in 
substance,  that  the  plaintiff  was  engaged  In 
fiistening  a  rope  to  certain  timbers  in  the 
mine,  by  me;iiis  of  which  rope  the  timbers 
were  hoisted  b.v  an  engine  above,  through  a 
certain  chute,  to  one  of  the  upper  levels  In 
the  mine,  and  that,  by  reason  of  the  faulty 
construction  of  the  chute,  one  of  the  timbers 
so  fastened  by  plaintiff  caught  njion  the  pro- 
jecting sides  of  the  chute,  whereuiwn  the 
rope  broke  and  tht?  timber  fell  back  to  the 
place  where  plaintiff  was  standing,  and  In- 
jured him.  All  of  the  afliriiiative  allegations 
of  the  plaintiff  which  tended  to  show  negli- 
gence or  want  of  ordinary  care  on  the  part 
of  the  defendant  were  put  in  Issue  by  the  an- 
swer, and.  in  addition  thereto,  the  defendant 
alleged  that  plaintiff  had  assumed  the  risks 
ordlnaril.v  incident  to  his  emplo.vnient,  and 
was  guilty  of  contributory  negligence  which 
tende<l  directly  and  proxlmatel.v  to  cause  the 
injury  complained  of.  These  latter  affirma- 
tive allegations  of  the  answer  were  denied  by 


the  plaintiff  la  bis  reply.  The  cause  was 
tried  to  a  jury,  and  plaintiff  had  a  verdict 
upon  Tvblch  the  court  entered  a  judgment  in 
bis  behalf. 

Appellant  complains  of  Instruction  No.  3, 
given  by  the  court.  It  is  as  •follows:  "Con- 
tributory negligence  would  be  such  negligence 
upon  the  part  of  the  plaintiff  that,  but  for 
the  same,  be  would  not  have  been  injured." 
Contributory  negligence  Is  thus  defined  In  1 
Beach  on  Contributory  Negligence,  i  7: 
"Contributory  negligence.  In  Its  legal  signifi- 
cation, Is  such  an  act  or  omission  on  the 
part  of  a  plaintiff  amounting  to  a  want  of 
ordinary  care  as,  concurring  or  co-operating 
with  the  negligent  act  of  the  defendant  Is  a 
proximate  cause  or  occasion  of  the  Injury 
complained  of."  We  approve  this  definition. 
The  in.structlon  complained  of  is  erroneous. 
It  falls  to  tell  the  Jury  of  that  concurring  or 
co-operating  negligence  of  the  plaintiff  which 
may  have  been  a  contributing  proximate  cause 
of  his  Injury.  See  Wastl  v.  Montana  Union 
Ry.  Co.,  24  Mont  175,  61  Pac.  9.  However, 
if  tills  were  the  only  erroneous  Instruction 
given,  we  should  be  Inclined  to  the  opinion 
that  Its  vice  was  cured  by  other  instructions 
on  the  same  subject 

Instruction  No.  22  is  also  attacked.  That 
Instruction  reads  thus :  "You  are  Instructed 
that  one  who  Is  working  In  a  place  wherein, 
or  with  machinery  or  appliances  by  which,  he 
Is  exposed  to  danger,  must  exercise  bis  facul- 
ties for  his  own  protection  so  far  as  bis  prop- 
er attention  to  his  duties  will  permit;  and, 
If  he  falls  to  do  so,  and  Is  Injured  In  conse- 
quence thereof,  he  Js  guilty  of  such  negligence 
as  will  preclude  a  recovery  of  [for]  such  In- 
jury. And  In  this  case,  If  you  find  that  the 
plaintiff,  while  performing  the  duties  of  his 
employment,  could  In  the  exercise  of  a  rea- 
sonable degree  of  care  and  prudence  have 
stepped  Into  a  position  of  safety,  and  that  he 
needlessly  remained  exposed  In  a  position  of 
greater  hazard  and  danger  than  was  neces- 
sary In  carrying  out  the  duties  of  his  em- 
ployment, and  if  you  so  find  that  by  so  placing 
himself  In  a  iwsitiou  of  greater  peril  than 
was  necessary  such  conduct  on  the  part  of 
the  plaintiff  contributed  to,  and  was  the 
proximate  cause  of,  his  injury,  you  are  then 
instructed  that  the  plaintiff  cannot  recover  in 
this  action,  and  your  verdict  mu.st  be  for  the 
defendant."  This  Itistructlou  Is  erroneous 
for  the  reasons  pointed  out  In  the  Wastl 
Case,  supra,  where  a  similar  Instruction  was 
held  bad.  True,  the  objection,  while  entirely 
logical.  Is  a  technical  one,  and,  as  the  other 
Instructions  given  by  the  court  were  much 
more  comprehensive  than  those  given  In  the 
Wastl  Case  we  should  be  loath  to  reverse  this 
case  on  account  of  this  instruction  alone. 

But  the  appellant  complains  of  instruction 
No.  C.  which  reads  as  follows :  "You  are  in- 
structed that  a  servant  only  assumes  the  risk 
of  danger  w^hlch  Is  ordinarily  incident  to  the 
character  of  work  which  he  is  engaged  In 
performing,  and  such  as  an  ordinarily  re.ison- 
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able  man,  wltli  his  experience,  could  hare,  j 
or  might  have,  In  the  exercise  of  ordinary 
diligence  and  obserratlon,  discovered."  This 
Instraction  does  not  embody  a  correct  princi- 
ple of  law.  It  is  impossible  to  read  the  lan- 
guage employed  without  arriving  at  the  con- 
clusion that  the  jury  were  told  thereby  that 
the  doctrine  of  assumed  risic  Involved  but 
one  proposition,  to  wit,  that  the  servant  on- 
ly assumed  the  risks  ordinarily  Incident  to 
the  character  of  his  employment,  and,  as 
qualifying  and  restricting  that  obligation, 
only  such  as  a  reasonable  man  with  his  ex- 
perience could  have  or  might  have,  in  the 
exercise  of  ordinary  diligence  and  observa- 
tion, discovered.  A  servant  tacitly  agrees, 
by  virtue  of  the  contract  of  employment,  to 
encounter  and  assume  the  ordinary  rlslcs  In- 
cident to  the  service.  Cummlugs  v.  Helena 
&  li.  S.  &  R.  Co.,  26  Mont.  434,  68  Pac.  852. 
The  court  by  instruction  No.  6,  told  the  Jury 
that  the  rislis  assumed  by  the  servant  ag  or- 
dinarily Incident  to  the  character  of  his  work 
were  only  such  as  an  ordinarily  reasonable 
man,  with  his  experience,  could  have  or 
might  have.  In  the  exercise  of  ordinary  dili- 
gence and  observation,  discovered.  Judge 
Bailey,  In  bis  work  on  Personal  Injuries  Re- 
lating to  Master  and  Servant,  In  section  459, 
lays  down  the  rule  thus :  "The  rule  embrac- 
es within  Its  scope,  not  only  such  risks  as 
are  incident  to  the  business,  but  such  risks 
as  should  become  apparent  to  the  employe  by 
ordinary  observation  or  are  readily  discern- 
ible by  a  person  of  his  age  and  capacity,  in 
the  exercise  of  ordinary  care,  or  where  his 
means  of  knowledge  are  equally  as  great  as 
those  of  bis  employer,  or  if  he  discovers  the 
unusual  risk  and  makes  no  complaint.  In 
such  circumstances  even  extraordinary  risks 
may  assume  In  le!;al  effect  the  shape  and 
proportions  of  only  ordinary  and  incidental 
perils,  adding  nothing  to  the  liability  of  the 
master  and  aftording  the  servant  no  addition- 
al grounds  for  recovery  In  the  event  of  in- 
juries received."  A  partial  statement  of  the 
rule  Is  found  In  McCabe  v.  Montana  Central 
Ry.  Co.,  30  Mont  323,  76  Pac.  701,  where 
this  court  said:  'The  authorities  hold  that 
the  plaintiff  is  to  be  held  as  having  assumed 
the  ordinary  risks  of  the  business,  but  not 
any  extraordinary  risks,  unless  it  appear  that 
he  was  aware  of  such  at  the  time  of  his  em- 
ployment, or  that,  upon  learning  of  their  ex- 
istence, he  continued  In  the  employment  aft- 
er the  lapse  of  a  reasonable  time-  for  the 
defects  to  be  remedied  or  removed."  It  was 
decided  In  Coulter  v.  Union  Laundry  Co..  34 
Mont.  590,  87  Pac.  073,  that  where  a  servant 
knows  of  the  danger  in  prosecuting  the  mas- 
ter's work,  "or  if  it  is  so  patent  that  an  or- 
dinarily prudent  man  would  have  seen  it,  and 
be  continues  in  the  employment,  without 
complaint,  or  without  assurance  of  the  mas- 
ter that  the  danger  will  he  lessened  or  obvi- 
ated, he  cannot  hold  the  master  liable  for 
Injuries  received  in  such  employment,  and 
the  rule  Is  the  same  with  respect  to  those 


risks  whldj  first  arise  or  become  known  to 
the  servant  during  the  service,  as  to  those  in 
contemplation  at  the  original  hiring.'  Quot- 
ing 20  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p. 
124.  See,  also,  1  Labatt  on  Master  &  Serv- 
ant p.  643,  I  274a. 

It  is  argued  by  counsel  for  appellant  that 
the  court  erred  in  giving  instruction  No.  12. 
as  follows:  "You  are  instructed  that  it  was 
the  duty  of  the  defendant  to  provide  a  rea- 
sonably safe  and  reasonably  sufficient  rope 
and  chute  with  which  and  through  which  to 
hoist  timbers,  and  to  make  reasonable  inspec- 
tion thereof,  and  to  keep  the  same  reasonably 
safe,  and  to  use  ordinary  care  in  so  doing, 
and  that  this  duty  could  not  be  delegated  to 
others  of  its  employCa,  so  as  to  relieve  It 
from  respousibllity  In  case  of  injury  to  the 
plalntier,  resulting  from  uegligeuce  to  per- 
form this  duty;  and,  in  this  respect  you 
are  charged  that  the  defendant  Is  liable  if  its 
inspection  failed  to  discover  what  a  reason- 
able examination  would  have  disclosed  and 
plaintiff  was  injured  by  reason  of  its  neg- 
ligence." This  instruction  is  silent  on  the 
question  of  the  proximate  cause  of  the  Injury 
to  plaintiff.  Neither  does  It  cover  the  ques- 
tion of  contributory  negligence.  But  these 
defects  are  probably  cured  by  other  instruc- 
tions. In  addition  to  these  points  urged  by 
counsel,  the  instruction  is  bad  as  not  a  cor- 
rect statement  of  the  defendant's  duty  to 
plaintiff,  as  laid  down  in  the  case  of  Ander- 
son V.  Northern  Pac.  Ry.  Co.,  34  Mont  181, 
85  Pac.  884. 

Instruction  No.  19  is  objected  to.  It  reads: 
"The  Jury  is  instructed  ttiat  even  though  you 
may  believe  from  the  evidence  that  any  of 
the  miners  or  workmen  who  were  employed 
about  that  portion  of  the  mine  where  the 
injury  to  the  plaintiff  occurred,  or  any  of  a 
crew  of  timbermen,  or  other  employ^  of  the 
defendant  had  the  right  to  or  could  have  in- 
spected the  chute  or  slide  or  rope  In  ques- 
tion, and,  if  they  found  that  the  same  was 
Insufilclent  or  unsafe  or  in  the  condition 
claimed  by  the  plaintiff  in  the  complaint, 
they  could  have  reported  the  same  and  that, 
upon  the  reporting  of  the  same,  the  defend- 
ant would  have  furnished  a  new  rope,  or 
would  have  changed  or  repaired.  If  neces- 
sary, said  chute  or  slide,  this  would  not  con- 
stitute any  defense  to  this  action  or  exonerate 
tlie  defendant  from  liability,  if  the  jury 
find  that  said  chute  or  slide,  or  said  rope, 
was  not  reasonably  safe,  and  that  the  plain- 
tiff, by  reason  thereof,  sustained  damage, 
without  fault  on  his  part  and  without  know- 
ing or  assuming  the  risk  of  the  injury  which 
he  sustained.  But  these  matters  should,  to- 
gether with  all  the  other  facts  and  circum- 
stances proved  on  the  trial,  be  coasldered 
by  you  in  determining  what  would  be  a  rea- 
sonable inspection  under  the  clrfum.stancea. 
and  whether  or  not  the  defendant  performed 
its  duty  to  the  plaintiff  in  the  matter  of 
inspection."     This   lustructioi^  undoubtedly 
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pin  CCS  to  great  a  burden  upon  the  defendant 
In  the  way  of  respouslblllty  to  Its  servants 
and  amounts  almost  to  a  statement  that  the 
defendant  must  compensate  the  plaintiff  In 
any  event.  Other  instructions  are  objected 
to  and  are,  standing  alone,  objectionable; 
but  we  are  not  prepared  to  say  that.  In  the 
aggregate  and  read  together,  they  may  not 
have  sufficiently  covered  the  issues  substan- 
tially correctly,  and  we  should  hesitate  to 
reverse  the  case  on  account  of  them.  But 
instruction  No.  6,  above  considered,  is  wrong, 
and  is  not  and  could  not  be  cured  by  any 
other  instruction. 

Plaintiff  contends  that  the  defense  of  as- 
sumption of  right  Is  not  properly  pleaded; 
but  we  thinii  It  is. 

The  only  other  point  necessary  of  consid- 
eration In  view  of  the  fact  that  there  must 
be  a  new  trial,  relates  to  the  admissibility 
of  certain  evidence.  Defendant  offered  to 
l)rove  "that  it  was  a  general  custom  among 
miners  employed  underground,  and  it  was 
understood  by  all  miners  as  being  reasonable 
and  prudent,  that,  where  a  signal  was  given 
to  hoist  a  timber  through  a  raise,  the  man 
who  gave  the  signal  stood  clear  away,  so 
that,  if  the  timber  came  back,  he  could  not 
be  caught."  The  evidence  was  objected  to, 
and  the  court  sustained  the  objection.  We 
think  this  testimony  was  competent.  Wig- 
more,  in  his  work  on  Evidence  (volume  1,  § 
401),  says:     "This  conduct  of  others,  then, 

(1)  is  receivable  as  some  evidence  of  the 
nature  of  the  thing  in  question,  because  It 
indicates  what  is  the  influence  of  the  thing 
on  the  ordinary  person  in  that  sitnatlon;  but 

(2)  it  Is  not  to  be  taken  as  fixing  a  legal 
standard  for  the  conduct  required  by  law." 
See.  also,  1  Thompson,  Com.  on  Law  of  Neg- 
ligence, §  30;  Sullivan  v.  Jernigan,  21  Fla. 
2M. 

The  Judgment  and  order  of  the  district 
court  of  Silver  Bow  county  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  HOLLOW  AY,  3., 
concur. 


EASTERLY  v.  JACKSON. 
(Supremo  Court  of  Montana.    Nov.  18,  1907.) 
Appeal— Law  of  tue  Case. 

The  decision  of  the  Supreme  Court  on  ap- 
peal that  an  instrument  is  without  consideration 


is  the  law  of  the  case  on  a  subsequent  trial,  nn- 
less  new  evidence  of  consideration  is  given. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  J  4358.] 

Apimal  from  District  Court,  Broadwater 
County;  W.  R.  C.  Stewart,  Judge. 

Action  by  Allen  M.  Easterly  against  James 
E.  Jackson.  From  an  order  denying  plain- 
tiff a  new  trial  after  the  entry  of  Judgment 
in  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

John  H.  Shober  and  E.  H.  Goodman,  for 
appellant 

SMITH,  J.  This  Is  the  second  appeal  in 
tbie  case.  Easterly  v.  Jackson,  29  Mont.  496, 
75  Pac.  357.  On  the  former  appeal  this  court 
held  that  the  Instrument  sued  on  was,  ac- 
cording to  pialntilTs  own  testimony,  given 
without  consideration,  and  reversed  a  Judg- 
ment in  favor  of  the  plaintiff.  Upon  a  new 
trial  being  had,  the  court  below  granted  a 
nonsuit  against  the  plaintiff,  and  thereafter 
entered  a  Judgment  In  favor  of  the  defend- 
ant From  an  order  denying  him  a  new  trial 
of  the  issues,  plaintiff  appeals. 

Personally  I  am  unable  to  concur  in  ttie 
reasoning  of  this  court  upon  the  former  ap- 
peal. But  that  decision  is  the  law  of  the 
case,  and,  unless  the  plaintiff  on  the  retrial 
introduced  some  additional  evidence  going  to 
show  a  consideration  for  the  instrument  de- 
clared upon,  he  was  properly  nonsuited.  I 
have  carefully  examined  the  testimony,  and 
I  find  no  new  or  additional  evidence  in  sub- 
stance. Had  the  offer  of  proof,  made  by 
plaintiff's  counsel,  been  as  broad  in  its  scope 
as  the  allegations  of  his  replication,  I  have 
no  doubt  it  would  have  been  error  on  the 
part  of  the  court  to  refuse  to  allow  the  tes- 
timony to  be  taken ;  but  that  offer  of  plaintiff 
falls  far  short  of  comprehending  the  material 
allegations  of  the  replication,  and,  had  the 
proof  been  received,  it  would  have  added 
nothing  to  the  case  made  by  plaintiff  upon 
the  first  trial. 

The  order  of  the  district  court  of  Broad- 
water county  is  afl3rmcd. 

Affirmed. 

BRAXTLY,  0.  J.  In  my  opinion  the  de- 
cision on  the  former  appeal  was  correct,  and 
I  therefore  concur  In  the  conclusion  that  the 
order  must  be  affirmed. 

HOLLOWAY,  J.,  being  disqualified,  takes 
no  part  in  the  foregoing  decision. 
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Itl  CaL  261 

PEOPLE  T.  BANK  OF  SAN  LUIS  OBISPO 
et  aL  (L.  A.  2,076,  2,U7.) 

(Supreme  Conrt  of  California.    Nov.  8,  1007.) 

1.  Affeai/— Decisions    Reviewable— Banks 

— DiSSOLTjnON. 

Though  a  proceeding  onder  St  1903,  p. 
368,  c  2G6,  {  10,  authorizing  the  dissolution  of 
an  insolvent  banlc  or  one  engaged  in  unsafe 
banking,  on  the  petition  of  the  Attorney  General 
at  the  instance  of  the  bank  commissioners,  is  a 
special  proceeding,  and  such  act  does  not  pro- 
vide for  an  appeal,  an  appeal  ia  authorized  by 
Code  Civ.  Froc.  {  52,  snod.  4,  providing  that 
the  Snpreme  Court  shall  have  appellate  juris- 
diction "in  all  special  proceedings,"  and  by 
section  939,  declaring  that  an  appeal  may  be 
taken  from  a  finai  judgment  in  a  special  action 
or  proceeding  within  six  months  after  the  en- 
try of  judgment 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
▼ol.  2,  Appeal  and  Error,  U  132,  138.] 

2.  Same— Statdtes- OoNSTBXTOTioN—  Rioht 
or  Appeal. 

The   right  of   appeal   being  remedial,   the 
conrts,  in  doubtful  cases,  will  decide  in  favor 
of  the  right,  whenever  substantial  interests  are 
affected  by  the  judgment 
8.  CoiTBTB  — Appellate  Coubts  —  Appeal  to 

Wbong  Coubt— Tbanbfxb. 

Where  an  appeal  is  taken  to  the  Supreme 
Court  in  a  case  of  which  the  District  Conrts 
of  Appeal  have  exclusive  jurisdiction,  it  is  the 
doty  of  the  Supreme  Court,  under  the  constitu- 
tional provision  that  no  appeal  shall  be  dismiss- 
ed because  taken  to  the  wrong  court  to  transfer 
the  cause  to  the  District  Court  of  Appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  18,  Conrts,  g  1803.] 

4.  Banks  and  Bankino— Dissohthoh— Pbo- 

CB0X7RE. 

Since  St  1903,  p.  368,  c.  266,  {  10,  pro- 
viding for  the  dissolution  of  insolvent  or  unsafe 
banks,   provides   no   method   of   procedure,  the 

Srocedure  should  follow  that  specified  for  or- 
inary  actions. 

6.  New  Trial  — When  Authobized  —  Stat- 
utes. 

Code  Civ.  Proc.  i  588,  provides  that  issues 
arise  on  the  pleadings  when  a  fact  or  conclusion 
of  law  maintained  by  one  party  is  controverted 
by  the  other.  Section  656  defines  a  new  trial 
as  a  re-examination  of  an  issue  of  fact  in  the 
same  court,  after  a  trial  and  decision  by  a  jury 
or  court  or  by  referees.  Section  657  declares 
that  a  new  trial  may  be  granted  for  specified 
causes  materially  affecting  the  sabstantial  rights 
of  a  party.  Meld,  that  a  motion  for  a  new 
trial  is  authorized  at  law,  in  equity,  or  in  a 
special  proceeding,  whenever  under  the  plead- 
ings an  issue  of  fact  is  presented  to  be  deter- 
mined. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
▼ol.  37,  New  Trial,  S§  4,  5.] 

6.  Banks  and  Banking— Involuntabt  Dis- 
solution—Pboceedinos— New  Tbial. 

St.  190,3,  p.  368,  c.  2CG,  §  10,  authorizes  the 
dissolution  of  a  bank  at  the  suit  of  the  Attorney 
General,  where  the  bank  is  insolvent  or  its  di- 
rectors are  transacting  its  business  in  an  un- 
safe manner  and  by  nnsafe  practices.  Held  that, 
while  such  section  provided  for  the  summary 
winding  up  of  the  affairs  of  a  bank  under  such 
circumstances,  suit  brought  by  the  Attorney 
General  was  not  necessarily  of  a  summary  char- 
acter in  its  proceedings,  so  that  where  an  issue 
of  fact  was  raised  therein  as  to  the  insolvency 
of  the  bank,  and  as  to  alleged  improper  acts 
of  its  directors,  a  motion  for  a  new  trial  was 
authorized  after  decree  of  diasolutioa. 

e2P.-81 


7.  New  Tbial— Special  Pboceedinos— Stat- 

tlTES. 

Where  a  complete  scheme  of  procedure  is 
provided  for  a  statutory  proceeding  from  its 
commencement  to  the  entry  of  judgment  and 
an  appeal  is  expressly  authorized,  but  no  pro- 
vision made  for  a  new  trial,  the  latter  remedy 
is  unavailable. 

[Ed.  Note.— For  ca.se8  in  point  see  Cent  Die. 
vol.  37,  New  Trial.  S!  1-5.] 

8.  Appeal— Second  Appeal. 

Where  an  appeal  first  taken  was  valid  and 
effective,  a  second  appeal  will  be  dismissed  on 
motion. 

r£Sd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {f  47,  48.] 

In  Bank.  Appeal  from  Superior  Coart,  San 
Luis  Obispo  County;    B.  P.  Unangst,  Judge. 

Proceedings  by  the  people,  by  U.  S.  Webb, 
Attorney  General,  against  the  Bank  of  San 
Luis  Obispo  and  others.  From  a  decree  in 
favor  of  petitioners,  defendants  appeal.  On 
motion  to  dismiss.  Motion  to  dismiss  appeal 
taken  December  15,  1906,  denied,  and  motion 
to  dismiss  appeal  taken  June  11,  1907, 
granted. 

James  In  Crlttoiden,  for  appellants.  U.  S. 
Webb,  Atty.  Gen.,  and  George  A.  Startevant, 
Asst  Atty.  Gen.,  for  the  People. 

LORIGAN,  J.  Plaintiff  moves  to  dismiss 
two  appeals  taken  by  the  defendants  from  the 
judgment  rendered  against  them  In  the  above- 
entitled  action. 

The  action  was  brought  In  the  name  of  the 
people  of  the  state  of  California,  upon  the  In- 
formation of  the  Attorney  General,  and  on 
the  complaint  of  the  bank  commissioners, 
against  the  said  bank  of  San  Lnis  Obispo  and 
Its  directors,  under  the  provisions  of  section 
10  of  the  bank  commissioners'  act  (St  1903, 
p.  368,  c.  266).  The  complaint  alleged  that 
the  defendant  bank  was  on  November  2,  1905, 
a  corporation  doing  a  general  banking  bnsl- 
ness  at  San  Lnis  Obispo,  San  Luis  Obispo 
county,  In  this  state;  that  on  that  date  Its 
directors  were  conducting  such  banking  busi- 
ness in  an  unsafe  manner  and  by  unsafe 
practices  which  it  had  been  by  the  board  of 
bank  commissioners  ordered  to  discontinue, 
but  which  it  had  not  done  on  January  24, 
1906 ;  that  the  board  of  bank  commissioners 
had  determined  on  that  day  that  said  cor- 
poration was  Insolvent.  And  It  is  then  al- 
leged as  a  fact  that  the  said  corporation  was 
insolvent  and  unable  to  pay  its  obligations 
from  Its  own  means,  as  sucb  obligations  be- 
came due  and  payable  In  the  ordinary  course 
of  business ;  that  on  that  day  the  bank  com- 
missioners had  taken  control  of  the  bank  and 
all  its  property  and  effects.  And  it  was  asked 
that  the  corporation  be  declared  Insolvent 
that  It  be  ordered  Into  Involuntary  liquida- 
tion, and  tbat  Its  directors  and  other  officers 
be  enjoined  and  restrained  from  the  transac- 
tion of  any  further  business  except  for  the 
purposes  of  liquidation.  The  defendants  an- 
swered and  denied  that  the  bank  bad  oon- 
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ducted  business  In  an  unsafe  manner,  or  bad 
pursued  any  unsafe  practices;  denied  tbat 
tbe  bank  was  busolvent  or  unable  to  pay  all 
Its  obligations  from  its  own  means;  and 
avers  tbat  said  bank  at  all  times  mentioned 
In  tbe  complaint  had,  and  then  bad,  ample 
assets  to  pay  and  satisfy  any  and  ail  of  Its 
obligations.  The  cause  was  tried,  and  tbe 
court  filed  Its  findings  of  fact  and  conclusions 
of  law.  It  found  tbat  the  defendant  bank 
was  conducting  business  In  an  unsafe  man- 
ner; tbat  at  all  times  after  January  10, 
1006,  said  bank  was  insolvent  and  unable 
to  pay  its  obligations  due  and  payable  In  the 
ordinary  course  of  business  from  its  own 
means;  and  tbat  without  the  consent  of  tbe 
banking  corporation  the  board  of  bank  com- 
missioners bad  taken  possession  of  all  of  the 
property  and  effects  of  said  bank,  as  alleged 
in  tbe  complaint ;  and  Judgment  was  entered 
ordering  tbe  bank  into  Involuntary  liquida- 
tion, enjoining  and  restraining  It  from  tlie 
transaction  of  any  further  business,  appoint- 
ing a  receiver,  and  directing  the  bank  com- 
missioners to  turn  over  to  the  receiver  all 
tbe  property,  money,  and  effects  of  aaid  cor- 
poration which  It  bad  taken  into  Its  posses- 
sion. This  Judgment  was  entered  on  Decem- 
ber 12,  1906.  On  December  15,  1006,  the  de- 
fendants served  and  filed  a  notice  of  appeal 
to  this  court  from  said  judgment,  and  on  the 
same  date  tbe  defendaats  served  and  filed 
their  notice  of  intention  to  move  for  a  new 
trial  of  the  action,  and  also  filed  the  requisite 
undertakings  to  perfect  the  appeal  and  to 
stay  proceedings  under  tbe  Judgment  On 
Marcb  20,  1007,  tbe  plaintiff  herein  filed  a 
motion  to  dismiss  said  appeal  on  two  grounds : 
First,  that  more  than  40  days  bad  elapsed 
since  tbe  appeal  was  perfected,  and  no  trans- 
cript had  been  filed  or  served;  second,  that 
this  court  bad  no  appellate  jurisdiction  of 
any  action  commenced  under  and  pursuant 
to  tbe  provisions  of  section  10  of  tbe  bank 
commissioners'  act,  to  which  we  have  re- 
ferred. Thereafter  on  June  11,  1007,  the  de- 
fendants served  and  filed  another  notice  of 
appeal  from  said  judgment,  which  In  due 
time  the  plaintiff  also  moved  to  dismiss,  on 
tbe  ground  tbat  when  said  second  appeal  was 
taken  the  appeal  of  December  15,  1906,  had 
already  been  taken  to  this  court,  was  pending 
here,  and  bad  not  been  dismissed  or  aban- 
doned. 

Addressing  ourselves  to  the  first  motion  to 
dismiss.  On  the  hearing,  the  objection  of  re- 
spondent tbat  tbe  transcript  bad  not  been 
filed  or  served  within  40  days  after  tbe  appeal 
from  the  Judgment  was  met  by  a  showing  on 
tbe  part  of  appellants  tbat  there  was  still 
pending  and  nndisposed  of  in  tbe  trial  court 
a  motion  for  a  new  trial  in  the  cause,  which, 
under  rule  2  of  this  court  (78  Pac.  vll),  ex- 
tended tbe  time  for  tbe  filing  of  the  transcript 
for  40  days  after  ttie  disposition  of  tbe  mo- 
tion. This  showing  would  be  a  su£9clent  an- 
swer to  that  portion  of  the  motion  to  dismiss 


based  on  tbe  failure  to  file  the  transcript; 
but  respondent  Insists  that,  under  tbe  special 
proceedings  anthorlzed  by  the  bank  commis- 
sioners' act,  not  only  Is  there  no  right  of  ap- 
peal, but,  further,  that  there  Is  no  right  to 
move  for  a  new  trial.  There  Is  therefore 
presented  for  consideration  under  the  first 
motion  to  dismiss,  on  the  general  ground  tbat 
this  court  has  no  appellate  Jurisdiction  of  a 
proceeding  commenced  under  the  provisions 
of  said  act,  two  points:  First,  whether  a 
right  of  appeal  from  tbe  Judgment  entered 
In  such  proceeding  exists ;  and,  second,  wheth- 
er a  motion  for  a  new  trial  Is  authorized. 
Proceeding  to  a  consideration  of  these  points, 
and  taking  up  first  tbe  question  as  to  whether 
a  right  of  appeal  from  a  Judgment  entered 
under  tbe  provisions  of  tbe  act  exists : 

Tbe  contention  of  respondent  that  no  sacb 
right  exists  is  based  solely  upon  tbe  proposi- 
tion tbat  the  proceeding  authorized  by  sec- 
tion 10  of  the  bank  commissioners'  act  Is 
essentially  a  special  proceeding;  tbat  sucb 
proceeding  was  intended  by  the  Legislature 
to  be  summary  in  character ;  and  that,  as  no 
provision  is  made  in  the  act  Itself  for  an 
appeal.  It  was  contemplated  tbat  tbe  Judg- 
ment of  the  superior  court  should  be  flnaL 
This  is  tbe  only  point  made  as  to  tbe  right  of 
appeal  and  the  only  one  with  which  we  shall 
concern  ourselves.  That  the  proceeding  au- 
thorized under  tbe  act  Is  a  special  proceeding 
there  can  be  no  question,  and  it  may  be  also 
conceded  for  present  purposes  that  such  pro- 
ceeding is  of  a  summary  character.  But,  al- 
though a  special  summary  proceeding.  It  does 
not  follow  therefrom  that.  In  the  absence  of 
an  express  declaration  of  the  Legislature  that 
any  Judgment  rendered  under  it  shall  be  final 
and  conclusive,  we  are  authorized  In  saying 
that  tbe  general  provisions  of  tbe  Code  of 
Civil  Procedure  applying  to  appeals  shall 
have  no  application  in  this  character  of  cases. 
Conceding  tbat  the  Legislature  might  have  In 
terms  declared  a  Judgment  In  such  proceed- 
ings final,  tbe  fact  tbat  it  did  not  do  so  Is 
persuasive  to  the  effect  that,  if  any  right  of 
appeal  was  given  under  the  general  provi- 
sions of  the  Code,  It  was  not  Intended  to  be 
interfered  with.  The  fact  that  the  proceeding 
was  to  be  summary,  as  contended  for  by  re- 
spondent,  while  It  might  have  afforded  ample 
reason  and  Justification  for  tbe  Legislature 
(conceding  It  had  the  power,  a  question  not 
involved)  to  have  deprived  tbe  parties  In  the 
proceeding  of  any  right  of  appeal  which  oth- 
erwise existed,  can  afford  no  reasonable  war- 
rant for  our  construing  or  Inferring  this  to 
have  been  tbe  Intent  of  tbe  act,  when  the  Leg- 
islature might  have,  but  failed  to,  expressly 
declare  It  Tbe  right  of  appeal  is  remedial, 
and  In  doubtful  cases  the  doubt  should  be  re- 
solved in  favor  of  tbe  right  whenever  the  sub- 
stantial interests  of  a  party  are  affected  by  a 
Judgment,  and  tbat  tbe  substantial  rights  of 
a  defendant  are  affected  by  a  Judgment 
against  it  rendered  In  sucb  a  proceeding  Is 
not  open  to  question.  No  satlsfactorj  reason 
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can  be  suggested,  if  tbe  right  ot  appeal  Is  gen- 
erally given  by  the  provisions  of  the  Code  of 
Civil  Procedure  la  this  character  of  cases — 
special  proceedings  of  a  civil  nature — why 
the  Legislature,  if  It  contemplated  depriving 
tbe  parties  of  such  right  In  this  particular 
special  proceeding,  did  not  say  so.  On  tbe 
other  baud,  If  such  right  of  appeal  existed 
under  the  provisions  of  the  Code  and  was 
available  generally  in  special  proceedings,  the 
fact  that  tbe  Legislature  did  not  in  terms  de- 
prive the  parties  of  such  right  in  this  par- 
ticular special  proceeding  or  use  some  apt 
language  in  the  actr-such  as  making  any 
Judgment  final,  or  final  and  conclusive — ex- 
pressing such  intention,  clearly  indicates  that 
such  right  was  not  Intended  to  be  disturbed. 
And  that  in  special  proceedings  generally,  tbe 
right  of  appeal  Is  conferred  from  Judgments 
entered  therein  under  certain  provisions  of 
tbe  Code  of  Civil  Procedure,  Is  expressly  de- 
clared in  Morton  v.  Broderick,  118  Cal.  474, 
483. 50  Pac.  644.  That  case  Involved  the  right 
of  appeal  from  a  Judgment  In  a  special  proceed- 
ing brought  under  an  act  of  tbe  Legislature 
(St.  1881,  p.  54,  c.  52),  providing  for  the  re- 
moval of  legislative  bodies  of  municipalities 
for  failure  to  fix  water  rates  within  a  given 
time,  as  required  by  article  4  of  the  Constitu- 
tion. The  act  declared  that  a  legislative  body 
falling  to  fix  such  rates  was  guilty  of  mal- 
feasance in  office,  and  provided  for  proceed- 
ings to  be  taken  for  their  removal  therefrom. 
No  provision  was  made  in  the  act  for  an 
appeal  from  any  Judgment  rendered  under  It 
It  was  silent  In  that  respect.  A  proceeding 
was  brought  against  the  board  of  supervisors 
of  San  Francisco  under  the  act,  entitled  Fitch 
V.  Board  of  Supervisors,  and  such  proceedings 
had  that  a  judgment  of  removal  from  office 
'was  entered  against  the  board  and  tbe  in- 
dividual members  composing  it,  and  Imme- 
diately a  notice  of  appeal  was  given  by  tbe 
defendants  therein,  and  an  appeal  therefrom 
was  perfected.  Tbe  case  of  Morton  v.  Brod- 
erlck,  supra,  a  mandamus  proceeding,  di- 
rectly involved  tbe  question  of  tbe  right  of 
the  defendants  in  the  Fitch  Case  to  appeal 
and  the  effect  of  such  appeal.  We  are  only 
concerned  here  with  the  determination  there 
upon  the  question  of  the  right  of  appeal.  One 
of  the  same  objections  against  that  right  was 
Interposed  there  as  here,  namely,  that  the 
proceeding  under  the  act  was  a  special  dvil 
proceeding  of  a  summary  character,  and 
that  no  provision  was  made  in  it  for  an 
appeal  and  no  right  of  appeal  wns  other- 
wise provided.  It  was  held,  however,  in 
that  case,  that  tbe  right  of  appeal  in  such 
cases  was  conferred  by  sections  52  and  939 
of  the  Code  of  Civil  Procedure;  tbe  first 
section  referred  to  (In  subdivision  4  thereof) 
providing  that  this  court  shall  have  appellate 
Jurisdiction  "in  all  special  proceedings,"  and 
section  039  providing  that  "an  appeal  may  be 
taken  from  a  final  Judgment  in  an  action  or 
special  proceeding  commenced  in  the  court  in 
wlilcb  tbe  same  is  rendered  within  six  months 


after  the  entry  of  Judgment"  We  tlilnk  tbe 
view  expressed  by  the  court  in  the  case  of 
Morton  v.  Broderlck  as  to  the  right  of  appeal 
in  special  proceedings  conclusive  against  tbe 
contention  of  respondent  here.  In  tbe  ab- 
sence of  any  provision  in  tbe  bank  commis- 
sioners' act  denying  the  right  of  appeal  from 
the  Judgment  in  the  special  proceeding  there- 
in provided  for,  the  provisions  of  the  Code 
of  Civil  Procedure  above  referred  to,  confer- 
ring generally  such  right  of  appeal  in  special 
proceedings,  confers  the  right  in  this  partic- 
ular proceeding.  No  distinction  can  be  drawn 
between  tbe  act  in  question  in  the  Morton 
Case  and  tbe  one  here,  as  far  as  that  right 
is  concerned.  As,  in  the  absence  of  any  pro- 
Tlslon  denying  tbe  right  of  appeal  under  the 
act  of  1881,  it  was  held  in  that  case  that  the 
general  provisions  of  the  Code  of  Civil  Pro- 
cedure conferred  that  right,  so  it  must  be 
held  that  they  equally  confer  it  as  to  any 
judgment  under  the  bank  commissioners'  act 
Both  are  special  proceedings,  and  the  one  no 
more  summary  in  character  than  tbe  other, 
and  neither  in  terms  nor  by  necessary  Impli- 
cation denies  the  right  of  appeal  which  the 
sections  of  the  C!ode  of  Civil  Procedure  other- 
wise confer. 

Counsel  for  appellant  in  support  of  its 
right  of  an  appeal,  calls  our  attention  to 
People  y.  Bank  of  Mendocino,  133  Cal.  107, 
65  Pac.  124,  and  we  mention  it  that  it  may 
not  be  deemed  overlooked.  It  insists  that  in 
that  case,  which  Involved  an  appeal  from  an 
order  made  In  a  proceeding  under  tbe  bank 
commissioners'  act  it  was  directly  decided 
that  the  right  of  appeal  from  a  judgment  en- 
tered in  such  proceeding  existed.  While  it 
was  BO  stated  in  tbe  course  of  tbe  opinion  in 
that  case,  the  question  was  not  directly  pre- 
sented for  determination.  The  view,  bow- 
ever,  of  the  court  expressed  therein,  though 
not  raised  on  tbe  appeal,  was  in  entire  har- 
mony with  tbe  conclusion  previously  reached 
in  Morton  v.  Broderick,  on  this  point,  upon 
the  authority  of  which  case  we  are  satisfied 
of  the  right  of  the  appellant  to  prosecute  this 
appeal. 

We  are  mindful  that  section  52  of  the 
Code  of  Civil  Procedure,  referred  to  in 
Morton  v.  Broderlck.  confers  appellate  Juris- 
diction upon  this  court  "in  all  special  pro- 
ceedings," and  that,  under  the  present  con- 
stitutional provision,  defining  the  Jurisdiction 
of  this  and  the  district  courts  of  appeal,  ap- 
pellate jurisdiction  is  conferred  exclusively 
upon  the  latter  in  certain  designated  special 
proccpdings,  with  a  further  provision  that 
they  shall  have  appellate  Jurisdiction  In  such 
other  proceedings  of  like  character  as  may  be 
provided  by  law,  excepting  cases  in  which 
appellate  Jurisdiction  is  conferred  upon  this 
court  No  point  is  made  on  this  motion  to 
dismiss  as  to  the  appellate  jurisdiction  of 
either  this  or  the  District  Courts  of  Appeal 
to  entertain  this  appeal.  That  particular 
point  is  not  made  or  Involved.  The  sole 
point  is  that  the  bank  commissioners'  act 
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proTldes  for  no  attpeal,  tbat  tbe  proceeding 
Is  of  a  snmmary  nature,  tbat  In  contempla- 
tion of  the  Legislature  an  appeal  was  not 
intended,  and  tbat  tbe  general  provisions 
of  the  Code  of  Civil  Procedure  as  to  appeals 
In  special  proceedings,  to  which  we  have  re- 
ferred, do  not  apply,  and  we  have  confined 
ourselves  to  a  consideration  of  tbat  point 
alone,  namely,  whether  a  statutory  right  of 
appeal  exists.  We  hold  that  It  does.  Wheth- 
er authority  to  hear  such  appeal  Is  conferred 
on  this  court,  or  upon  the  District  Courts 
of  Appeal,  Is  another  question,  which  cannot 
affect  the  right  of  the  appellant  to  take  an 
appeal  and  to  have  Its  appeal  heard  in  which- 
ever appellate  tribunal  has  jurisdiction.  If 
it  should  appear  that  the  District  Courts  of 
Appeal  have  exclusive  Jurisdiction  under  the 
Constitution  of  the  appeal  in  this  proceed- 
ing, no  right  of  tbe  appellant  can  be  affected 
because  It  has  taken  Its  appeal  to  this  court 
It  would  be  our  duty  under  the  constitution- 
al provision,  which  declares  that  no  appeal 
shall  be  dismissed  because  taken  to  the  wrong 
court,  to  transfer  the  cause  for  hearing  on 
Its  merits  to  the  District  Court  of  Appeal. 
We  deem  it  our  duty,  however,  now  that  the 
question  la  presented  here  as  to  the  right 
of  appeal,  to  determine  In  tbe  first  Instance, 
whether  such  right  of  appeal  to  either  tribun- 
al exists  as  a  statutory  right,  and,  as  we 
have  said,  we  are  satisfied  that  It  does. 

Nor  do  we  tblnl^  there  is  any  force  In  the 
contention  that  appellant  is  not  entitled  to 
move  for  a  new  trial.  It  appears  to  us  so 
clear  that  it  has  that  a  less  extended  con- 
clderation  of  this  matter  need  be  had  than 
Is  devoted  to  Its  right  to  an  appeal.  While 
counsel  for  respondent  designates  the  pro- 
ceeding under  the  bank  commissioners'  act 
as  a  summary  one,  there  Is  nothing  in  the 
provisions  of  tbat  act  which  Indicates  tbat 
the  proceedings  authorized  to  be  taken  under 
it  are  to  be  of  a  summary  character.  It  Is 
true  that  the  act  provides  for  the  immediate 
commencement  of  an  action  by  the  Attorney 
General  after  notice  from  the  bank  commis- 
sioners of  the  condition  of  tbe  bank,  and 
provides  that,  after  a  decree  ordering  the 
corporation  into  involuntary  liquidation,  the 
bank  commissioners  shall  proceed  to  make 
such  liquidation  as  economical  and  expedi- 
tious as  tbe  Interests  of  the  creditors,  de- 
positors, and  stockholders  will  admit.  This, 
however,  has  relation  to  the  duty  of  the 
Attorney  General  and  the  bank  commission- 
ers. There  Is  nothing  in  the  terms  of  the 
act  itself  with  reference  to  the  proceedings 
to  be  had  under  It  indicating  that  any  sum- 
mary or  hurried  action  Is  to  be  had.  With 
relation  to  such  proceedings,  it  simply  pro- 
vides that  when  tbe  bank  commissioners 
have  unanimously  concluded  that  unsafe  prac- 
tices are  being  pursued  by  ofilcers  of  the 
bank,  or  that  the  bank  Is  Insolvent,  they 
shall  immediately  take  control  of  the  bank- 
ing corporation  and  notify  the  Attorney  Gen- 
eral, who  shall  Immediately  commence  suit 


against  tbe  corporation  to  enjoin  It  from  tbe 
transaction  of  further  business.  If  upon  the 
trial  it  is  found  by  tbe  court  that  tbe  cor- 
poration is  solvent  and  may  safely  continue 
business,  tbe  court  shall  dismiss  the  action 
and  order  the  property  restored  to  the  cor- 
poration; but  If  It  finds  tbat  it  is  unsafe  for 
such  corporation  to  transact  business,  or  that 
it  Is  Insolvent,  it  shall  order  such  corpora- 
tion into  Involuntary  liquidation,  issue  an  in- 
junction restraining  further  transaction  of 
business  by  It,  appoint  a  receiver,  and  order 
the  property  of  tbe  bank  to  be  delivered  to 
him  for  purposes  of  liquidation.  This  Is  all 
the  provision  made  In  the  act  with  reference 
to  tbe  suit  It  authorizes  to  be  brought  under 
It  It  provides  for  no  special  method  of 
procedure,  and.  In  Its  absence,  of  course,  the 
suit  Is  to  be  commenced  and  prosecuted  un- 
der the  same  formal  provisions  of  the  Code 
of  Civil  Procedure  as  apply  generally  to  the 
trial  of  ordinary  actions.  The  parties  are  to 
be  brought  in  under  the  usual  process,  tbe 
ordinary  forms  of  pleadings  are  to  be  adopt- 
ed. Issues  of  law  may  be  raised  and  issues  of 
fact  presented,  findings  made,  and  Judgment 
and  decree  entered.  As  the  general  rules 
of  pleadings  and  procedure  concededly  apply 
to  any  action  brought  imder  the  act,  at  least 
up  to  the  entry  of  Judgment,  it  is  difficult  to 
understand  why  a  limitation  should  be  plac- 
ed upon  the  right  of  a  defendant  to  Invoke 
the  further  provisions  of  the  law  generally 
applicable  where  issues  of  fact  are  Involved, 
and  be  denied  the  right  usually  conferred 
thereby  to  move  for  a  new  trial.  We  per- 
ceive no  reason  for  the  distinction.  There  Is 
nothing  In  the  act  Itself  denying  the  right  to 
move  for  a  new  trial.  The  rule  is  that  when- 
ever, under  the  pleadings  In  a  suit  an  Issue 
of  fact  is  presented  to  a  court,  which  Is  to 
be  determined  by  the  preponderance  of  evi- 
dence submitted  on  tbe  issue,  a  party  is  en- 
titled, after  a  decision  or  finding  of  the  court 
on  such  issue,  to  have  the  court  re-examine  it 
upon  a  motion  for  a  new  trial,  and  this  rule 
applies  whether  the  action  be  one  at  law  or 
equity  or  In  special  cases  or  special  pro- 
ceedings. This  is  the  general  rule  as  to  all 
trials  where  an  issue  of  fact  Is  involved  and 
determined  (secOona  588,  656,  057,  Code  Civ. 
Proc),  and  there  is  nothing  in  the  act  tak- 
ing away  the  right  to  move  for  a  new  trial, 
and  nothing  in  the  provisions  of  the  Code 
limiting  Its  exercise  to  actions  or  proceed- 
ings other  than  special  proceedings  of  the 
character  here  Involved.  Under  section  10 
of  tbe  bank  commissioners'  act  tbe  issue  in- 
volved, where  an  Issue  Is  made  at  all.  Is  one 
of  fact  This  was  the  Issue  made  by  tbe 
pleadings  In  this  case  and  found  adversely 
to  tbe  defendant,  and  under  the  general  rule 
we  are  satisfied  that  the  defendant  had  a 
right  to  move  for  a  new  trial. 

There  Is  nothing  In  the  case  of  Estate  of 
Franklin,  133  Cal.  584,  65  Pac  1081,  or  In 
Packard  ▼.  Craig,  114  Cal.  95,  45  Pac.  1033, 
cited  and  relied  on  by  respondent  oppose^ 
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to  this  couclaslon.  In  the  Franklin  Ca8e,  It 
was  hold  that  a  motion  for  a  new  trial  was 
not  applicable  to  a  probate  order  settling 
the  annual  account  of  an  executrix  upon  a 
contest  as  to  Us  items;  that  such  a  contest 
In  a  probate  proceeding  did  not  assume  the 
character  of  a  civil  action  so  as  to  make  the 
provisions  of  the  Code  of  Civil  Procedure, 
relative  to  new  trials,  applicable  to  it.  The 
marked  and  essential  difference  between  the 
contest  involved  in  the  Franklin  Case  and 
the  proceeding  here  is  that  In  this  proceed- 
ing it  not  only  assumed  the  character  of  a 
civil  action,  but  was  In  fact  conducted  under 
the  rules  governing  pleading  and  procedure 
in  civil  actions  and  was  the  only  way  it  could 
have  properly  been  conducted,  and  hence  the 
provisions  of  the  Code  of  Civil  Procedure  gov- 
erning new  trials  are  applicable  to  it  for 
the  very  reason  that  they  were  held  Inap- 
plicable In  the  Franklin  Case.  Packard 
v.  Craig,  supra,  cited  by  respondent,  was  an 
election  contest,  and  it  was  held  that,  under 
the  provisions  of  the  Code  of  Civil  Procedure 
providing  for  such  contests,  a  motion  for  a 
new  trial  had  no  place  in  such  action.  The 
provisions  of  the  Code  are  practically  no  dif- 
ferent from  those  embraced  in  the  act  of 
ISoO  on  the  same  subject  referred  to  in 
Dorsey  v.  Barry,  24  Cal.  440,  and  other  cases 
referred  to  and  cited  In  the  Packard  Case. 
All  these  cited  cases,  and  the  Packard  Case, 
hold  that  the  act  of  1800,  and  the  present 
Code  provisions  which  follow  it,  provide  for 
a  complete  mode  of  procedure  In  election  con- 
tests, and  that  this  "special  procedure  was 
withal  so  complete  in  itself  that  it  was  mani- 
festly the  Intention  of  thu  Legislature  that 
the  litigation  should  be  kept  to  the  method 
which  the  act  prescribed  and  end  where  it 
ended,"  and  therefore  that  this  class  of  cases 
was  not  within  the  scope  of  the  provisions 
relating  to  new  trials;  that  in  such  complete 
procedure  no  provision  is  made  for  the  re- 
examination of  Issues  of  law  or  fact,  but 
provision  is  made  only  for  an  appeal. 

Of  course,  where  a  complete  scheme  of 
procedure  is  provided  by  the  statute  from 
the  commencement  of  the  action  to  the  entry 
of  judgment  and  expressly  provides  for  an 
appeal  and  makes  no  provision  for  a  new 
trial,  the  latter  remedy  is  not  available. 
This  would  appear  plain,  and  proceeds  upon 
the  well-recognized  principle  that,  where  a 
particular  method  of  review  is  provided,  it  Is 
exclusive  of  all  other  methods.  And,  In 
election  contests,  that  a  new  trial  is  not 
contemplated  Is  not  only  apparent  from  the 
scheme  of  procedure  which  provides  only 
for  an  appeal,  but  it  is  further  apparent 
from  section  112T,  Code  Civ.  Proc.,  applying 
to  such  contests,  that  no  such  right  could 
be  availed  of.  This  section  1127  provides 
that  when  a  Judgment  annulling  or  setting 
aside  an  election  Is  entered,  and  no  appeal 
is  taken  within  10  days  tliereafter,  the  com- 
mission of  office  issued  is  void,  and  the  of- 


fice vacant.  This  section  is  Incompatible 
with  the  existence  of  an  effectual  right  to 
move  for  a  new  trial.  However,  as  we  say, 
the  Packard  and  kindred  cases  based  the 
denial  of  the  right  to  move  for  a  new  trial 
on  the  fact  that  a  complete-  mode  of  proce- 
dure Is  provided  by  the  Code  In  election  con- 
tests, and  on  that  alone.  But  the  reasoning 
of  those  cases  can  have  no  application  to  the 
proceeding  at  bar,  as  the  latter  does  not  pro- 
vide for  any  mode  of  procedure  at  all.  It 
provides,  as  we  have  pointed  out,  only  for 
the  commencement  of  a  suit,  leaving  the  gen- 
eral rules  of  procedure,  Including  the  right 
to  move  for  a  new  trial  which  applies  in 
other  cases,  to  apply  to  it. 

The  matter  requires  no  further  discussion. 
We  are  satisfied  that  the  right  to  move  for 
a  new  trial  and  the  right  to  appeal  exist 
as  to  suits  brought  under  the  provisions  of 
the  bank  commissioners'  act,  and  that  the 
motion  to  dismiss  the  first  appeal  should 
be  denied. 

As  to  the  motion  to  dismiss  the  second  ap- 
peal. It  Is  granted.  The  appellant  having 
taken  a  valid  appeal  in  the  first  Instance,  no 
right  to  take  a  second  exists. 

We  concur:  BBATTT,  C.  J.;  SHAW,  J.; 
McFARLAND,  J.;  HENSHAW,  X;  ANGEI^ 
LOTTI,  J.;  SLOSS,  J. 


m  Cal.  IM 
TURNER  V.  MARKHAM.    (L.  A.  2,082.) 
(Supreme  Court  of   California.    Nov.   7,   1907. 
Rehearing  Denied  Dec.  5,  1907.) 

1.  Appeai,  —  Right  of  Review— Estoppel— 
Acceptance  of  Benefits. 

A  party  cannot  accept  the  benefits  of  a 
jndgmeDt  and  appeal  from  it,  and,  if  he  accepts 
tho  benefits,  he  aflSrms  the  validity  thereof,  and 
is  estopped  from  prosecuting  his  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {§  979-894.] 

2.  Saxk. 

A  judgment  debtor  who,  pending  his  appeal 
from  a  judgment  subjecting  his  homestead  to  ex- 
ecution under  Civ.  Code,  §§  1245,  et  seq..  ac- 
cepts part  of  the  proceeds  from  the  sale  of  the 
horaestead,  as  the  amount  of  his  exemption,  is 
estopped  from  prosecuting  the  appeal,  since,  if 
he  succeeds  in  overthrowing  the  sale,  the  pur- 
chaser may,  under  the  express  provisions  of 
Code  Civ.  Proc.  $  708,  recover  from  the  judg- 
ment creditor  the  amount  paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  DIjr. 
vol.  2,  Appeal  and  Error,  $§  973-994.] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;  Curtis  D.  Wilbur,  Judge. 

Action  by  W.  D.  Turner  against  H.  H. 
Markham.  From  a  Judgment  for  plaintiff, 
delendant  appeals.    Dismissed. 

Wright,  Bell  &  Ward,  Walter  J.  Trask,  and 
Benj.  E.  Page,  for  appellant.  Hunsaker  & 
Britt  and  Porter,  Sutton  &  Cruickshank,  for 
respondent. 

HENSHAW,    J.      Plaintiir,    a    Judgment 
creditor  of  defendant,  sucessfully  undertook 
to  subject  the  homestead  of  defendant  to  ex- 
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ecutioD,  onder  sectloiu  1246  et  seq.  of  the 
Civil  Code.  Tlie  homestead  property  was 
•old  for  about  $20,000.  Defendant  Markham 
has  taken  this  appeal  from  the  court's  order 
and  Judgment  so  subjecting  tbe  bomestead 
to  execution  sale.  Fending  bis  appeal,  be  ac- 
cepted from  tbe  sberiflT  $5,000,  to  wbicb  be 
was  entitled  as  tbe  amount  of  his  bomestead 
exemption.  Bespondent  now  moves  to  dis- 
miss his  appeal  upon  the  ground  that,  baring 
accepted  tbe  fruits  of  the  Judgment,  be  is 
estopped  from  further  prosecuting  bis  appeal 
from  It  It  is,  of  course,  tbe  general  rule  that 
a  party  litigant  cannot  accept  the  benefits  of 
a  Judgment  and  appeal  from  it  He  has  his 
option  to  proceed  with  his  appeal  or  to  ac- 
cept what  tbe  judgment  may  award  him  and 
to  forego  bis  appeaL  If  be  does  accept  the 
fruits  of  the  Judgment,  bis  election  so  to  do 
estops  btm  from  further  prosecution  of  the 
appeal.  It  Is,  In  effect,  bis  affirmance  of  the 
validity  of  the  judgment  against  blm.  Feo- 
ple  V.  Burns,  78  Cal.  645,  21  Fac.  540;  In  re 
Baby,  87  Cal.  200.  25  Fac.  405,  22  Am.  St 
Bep.  239:  Estate  of  Shaver,  131  Cal.  219,  63 
Fac.  340;  Storke  v.  Storke,  132  Cal.  349,  64 
Fac.  578;  County  of  San  Bernardino  v.  Coun- 
ty of  Blverslde,  135  Cal.  618,  67  Fac.  1047. 

By  appellant  however.  It  Is  argued  that 
this  is  not  the  simple  case  of  a  judgment 
creditor  accepting  the  fruits  of  the  judgment; 
that,  in  any  event,  he  was  entitled  to  the  $5,- 
000  which  he  took;  and  that  tbe  acceptance  of 
tbe  $5,000,  which  was  unquestionably  bis, 
should  not  be  held  to  operate  to  destroy  bis 
right  to  have  determined  tbe  question  as  to 
whether  or  not  his  homestead  should  have 
been  subjected  to  execution  process  and  sale. 
Moreover,  he  contends  that  his  acceptance  of 
tbe  $5,000  was  not  voluntary,  but  was  under 
a  certain  sort  of  legal  compulsion,  because  If 
he  bad  refused  to  accept  tbe  money  and  al- 
lowed it  to  remain  in  tbe  bands  of  the  sher- 
iff for  more  than  six  months,  pending  tbe 
determination  of  bis  appeal,  that  money  In 
turn  would  have  been  liable  to  seizure  at  the 
hands  of  his  creditors.  It  is  true,  as  appel- 
lant says,  that  tbe  amount  of  money  to  which 
he  was  entitled  was  not  in  dispute.  But 
none  the  less  the  very  matter  in  controversy 
was  whether  his  homestead  should  take  the 
form  of  money  or  of  land,  and  In  accepting 
the  money  there  was  an  acquiescence  upon 
his  part  In  the  Judgment  which  decreed  tbe 
form  which  the  exemption  should  take.  In 
re  Bahy.  87  Cal.  201,  25  Pac.  405.  22  Am.  St 
Bep.  2.19,  the  appellants  appealed  from  a  de- 
cree of  distribution.  Fending  their  appeal, 
they  received  and  receipted  for  the  distribu- 
tive share  of  the  estate  awarded  them  by 
the  decree.  Their  contention  upon  the  appeal 
was  that  they  were  entitled  to  more  than  the 
decree  gave  them.  This  court  declared  that 
their  acceptance  amounted  to  a  satisfaction 
of  Judgment,  which  satisfaction  became  "the 
last  act  and  end  of  the  proceeding."  and  up- 
on motion  dismissed  Ihe  appeal.  So.  also.  In 
Estate  of  Shaver,  131  Cal.  219,  63  Fac.  840, 


tbe  court  dismissing  a  similar  appeal,  de- 
clared: "The  precise  question  involved  here- 
in was  presented  in  Estate  of  Baby.  •  •  • 
Tbe  right  to  accept  the  fruits  of  a  Judgment 
and  the  right  of  appeal  therefrom  are  not 
concurrent  On  the  contrary,  they  are  totally 
inconsistent  An  election  to  take  one  of  tbe 
courses  is  therefore  a  renunciation  of  tbe 
other."  These  cases  are  cited  In  illustration 
of  tbe  length  to  which  the  rule  has  been  car- 
ried. Clearly  no  estoppel  could  be  said  to 
have  arisen  against  the  appellants  because  of 
their  action  in  accepting  the  judgment  since 
the  position  of  the  adverse  party — tbe  estate 
or  the  other  heirs,  devisees,  and  legatees 
thereof — was  in  no  way  changed  to  Its  or 
their  injury  by  the  conduct  of  the  appellants 
in  accepting  the  amount  awarded  by  the  de- 
cree of  distribution.  Each  side  to  the  con- 
troversy there  conceded  that  tbe  appellants 
were  entitled  to  tbe  amount  which  they  took, 
and  tbe  only  question  at  Issue  was  whether 
they  were  entitled  to  more  than  was  awarded 
them,  a  question  as  to  which  the  respondents 
on  the  appeal  could  not  be  injured  by  tbe  ap- 
pellants' acceptance  of  what  admittedly  they 
were  entitled  to.  Yet  nevertheless  in  these 
cases  the  rule  of  election  was  Invoked.  Much 
stronger  than  those  cases  is  the  one  at  bar. 
The  appellant  has  accepted  $5,000  and  has 
devoted  It  to  his  own  use.  He  Is  a  judgment 
debtor  In  Insolvency.  If  he  succeeded  upon 
bis  appeal  in  overthrowing  the  sale  of  his 
homestead,  the  purchaser  at  that  sale  could 
recover  from  the  judgment  creditor  tbe  full 
amount  paid.  Code  Civ.  Froc.  (  708.  So 
that,  If  this  appeal  should,  under  these  cir- 
cumstances, be  successfully  prosecuted,  re- 
spondent would  become  liable  for  the  $5,000 
which  appellant  has  taken  to  his  own  use. 
Here  clearly  Is  a  sttnation  presented  where 
the  appellant  by  his  election  has  changed  the 
position  of  the  respondent  to  tbe  latter's  In- 
Jury,  and  the  doctrine  of  estoppel  by  election 
Is  clearly  applicable. 
Tbe  motion  to  dismiss  Is  therefore  granted. 

We  concur:  LOBIGAN.  J.;  SHAW,  J.: 
ANOELT>0TTI,  X;  SLOSS,  J.;  McFAB- 
LAND,  J. 


(152  Cal.  24») 
In  re  STJTBO'S  ESTATE.    (S.  P.  4,7C&)» 
(Supreme  Court  of  California.     Nov.  7,  1907.) 
L  Appeai,  —  BBqnisiTBS  —  Bohd  —  Appu- 

CATTON  TO  NonCB. 

Notice  of  an  appeal  from  a  decree  of  dis- 
tribution was  served  and  filed  Mny  31,  1906. 
and  on  Jnne  4th  following  appellants  served 
another  notice  of  appeal  identical  with  the  first, 
except  as  to  the  date.  On  June  5th  they  filed  an 
undertaking,  reciting  that  the  appellants  named 
were  about  to  appeal  from  the  decree,  etc.,  but 
failing  to  cpccify  whether  the  appeal  referred  to 
wan  the  one  taken  by  the  notice  of  May  31st  or 
.Tune  4th.  HeH.  that  the  undertaking  was  in- 
effeotive  to  support  either  appeal,  and,  no  other 
undertaking  having  been  filed  within  five  dn.ni 
succeeding  May  Slst  the  notice  of  appeal   Bled 

•For  opinion  on  petition  tor  rebearlog,  see  92  Pan.  1027. 
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on  that  day  became  ineffectnal  for  any  purpose, 
•B  expressly  provided  by  Code  Civ.  Proc.  i  940. 
2.  SAira. 

Code  Civ.  Proc.  I  940,  provldea  that  a  no> 
tice  of  an  appeal  shall  be  ineffectual  unless  an 
nndertakine  given  within  five  days  after  the 
service  and  nlinff  of  such  notice.  A  notice  of 
appeal  was  served  and  filed  May  31,  1906.  and 
another  on  the  succeeding  June  4th.  No  su£S- 
cient  undertaking  to  perfect  the  first  appeal  was 
filed  within  five  days,  but  on  June  9th  a  second 
nndertakinf;  was  filed,  reciting  that  the  appel- 
lants named  were  about  to  appeal  from  the  de- 
cree, that  they  had  filed  their  notice  of  appeal, 
and  that  in  consideration  thereof  the  undertak- 
ing was  given,  etc.  Held  that,  as  the  first  no- 
tice of  appeal  had  become  ineffective  at  the  time 
this  undertaking  was  given,  it  would  be  pre- 
sumed that  it  applied  to  the  second  notice  so 
as  to  be  sufficient  to  perfect  an  appeal  there- 
nnder. 
S.  Samb-^oirdeb  IK  Appbai,. 

Code  Civ.  Proc.  i  963,  provides  that  an 
appeal  may  be  taken  from  an  order  or  judgment 
directing  distribution  of  an  estate  or  part  there- 
of, and  from  an  order  refuBing  a  new  trial.  Sec- 
tion 9.38  declares  that  any  party  aggrieved  may 
appeal  in  the  cases  prescribed,  and  section  941 
declares  that  the  undertaking  on  appeal  must  be 
to  the  effect  that  the  appellant  will  pay  all 
damages  and  costs  awarded  against  him  on  the 
appeal  or  on  a  dismissal  thereof,  not  exceeding 
$300.  neld,  that  nnder  Code  Civ.  Proc.  §  17, 
providing  that  the  singular  number  includes  the 
plural,  and  the  plural  the  singular,  the  words 
"appeal,"  "appellant,"  and  "party  aggrieved" 
might  be  read  so  as  to  inclnde  the  plural,  and 
hence,  where  various  persons  were  interested  in 
defeating  a  decree  of  distribution  api>ealed  from, 
a  single  appeal  in  which  they  all  joined,  sup- 
ported by  a  single  undertaking  in  the  sum  of 
1300,  was  proper,  though  the  appellants  as- 
serted different  and  distinct  interests  in  the 
property. 

4.  Samk— Inadequacy  of  SEcmiiTr. 

Under  Code  Civ.  Proc.  t  941,  authorizing 
an  appeal  on  giving  an  undertaking  that  appel- 
lant would  pay  damages  and  costs  not  exceeding 
$300,  the  fact  that  the  security  thereby  afforded 
may  be  inadequate  does  not  affect  the  validity 
of  the  appeal. 

5.  Sake— Motion   to  Disinss— Advebsb  In- 

TBBEST. 

The  claim  that  some  of  the  appellants  are 
not  adversely  affected  by  the  decree  appealed 
from,  or  have  no  interest  in  the  controversy, 
should  be  considered  in  connection  with  the 
merits  of  the  case,  and  not  on  a  preliminary 
motion  to  dismiss. 

6.  New  Tbiai^-Motion— When  Axtthobized. 

A  motion  for  a  new  trial  is  authorized  on 
determination  of  a  contested  petition  for  partial 
distribntion  of  real  estate  belonging  to  a  de- 
cedent's estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  §§  4,  5,] 

In  Bank.  Appeal  from  Superior  Court,  San 
Francisco  County,  J.  V.^Coffey,  Judge. 

Petition  by  Kate  Nussbaum  and  otbers  for 
distribution  of  certain  lands,  of  which  It 
was  alleged  Adolph  Sutro  died  seised  and  in- 
testate, to  which  Emma  L.  Merritt  and  others 
filed  objections.  From  a  decree  in  favor  of 
petitioners,  and  from  an  order  denying  object- 
or's motion  for  a  new  trial,  they  appeal. 
On  motion  to  dismiss.  Granted  as  to  the 
appeal  attempted  to  be  taken  May  31,  1900, 
and  denied  as  to  the  appeal  taken  June  4, 
1906. 

See  77  Pac.  402. 


Morrison  A  Cope,  Bradley  &  McKlnstry, 
and  J.  C.  McKlnstry,  and  U.  S.  Webb,  Atty. 
Gen.,  for  appellant.  Charles  S.  Wheeler  and 
Garret  W.  McBnemey  (J.  F.  Bowie,  of  coun- 
sel), for  respondent. 

SHAW,  J.  This  cause  comes  before  ns 
upon  a  motion  to  dismiss  certain  appeals. 

Kate  NuBsbaom,  Rosa  V.  Morbio,  Clara  A. 
Sngllsb,  and  G>dgar  E.  Sutro,  four  of  the 
ErarriTlitg  children  of  the  deceased,  and  John 
O.  Brickell,  as  trustee  of  Edgar  E.  Sutro, 
petition  the  superior  court  for  the  distribu- 
tion to  each  of  the  said  four  children  of  a 
one-sixth  Interest  In  certain  lands  of  said  de- 
ceased claimed  by  them  as  heirs,  which  lands, 
they  alleged,  the  deceased  did  not  dispose  of 
by  his  will.  The  appellants  herein  appeared 
In  the  stiperlor  court  to  oppose  the  petition 
for  partial  distribution,  and  filed  answers  In 
opposition  tboreto.  Although  they  all  op- 
posed the  distribution,  they  did  not  all  do  so 
upon  the  same  grounds,  nor  join  in  one  an- 
swer. Their  respective  Interests  in  the  es- 
tate were  not  identical.  Emma  L.  Merritt 
was  a  child  of  the  deceased,  the  executrix 
of  his  will,  a  legatee  thereunder,  and  trustee 
of  a  certain  trust  therein  declared  In  the 
land  in  controversy.  In  her  answer  she  de- 
nies that  the  deceased  did  not,  by  his  will, 
dispose  of  the  property  in  question,  or  that 
the  petitioners,  or  either  of  them,  were  en- 
titled to  a  share  therein,  or  that  the  estate 
was  in  a  condition  for  partial  distribution. 
She  filed  a  separate  answer  as  trustee,  set- 
ting up  the  trust,  and  denying  the  Intestacy 
and  the  right  of  the  petitioners  to  a  share  of 
the  lands.  The  will  purports  to  create  anoth- 
er trust  covering  the  property  In  question, 
which  trust  was  to  begin  after  the  expiration 
of  the  trust  estate  devised  to  E>mma  L.  Mer- 
ritt The  appellants  William  W.  Morrow, 
George  C.  Pardee,  E.  E.  Schmitz,  Frank  J. 
Murasky,  and  George  A.  Newhall  answered 
the  petition,  averring  that  they  were  consti- 
tuted by  the  will  trustees  of  the  last  men- 
tioned tnist,  and  that,  as  such,  they  were,  or 
at  the  expiration  of  10  years  specified  as  the 
duration  of  the  trust  to  Emma  I*  Merritt 
would  be  entitled  to  the  property,  and  author- 
ized to  administer  and  dispose  of  it  In  ac- 
cordance with  the  terms  of  the  will,  and 
also  denying  the  Intestacy  and  the  right  of 
petitioners.  Thereafter  the  petition  came 
on  for  hearing,  all  the  appellants  appeared 
In  opposition  thereto,  a  trial  of  the  issues 
was  bad,  the  evidence  of  the  respective  par- 
ties beard,  findings  made  by  the  court,  and 
thereupon  a  decree  was  made  and  entered, 
distributing  to  each  of  the  petitioners  the  one- 
sixth  Interest  In  the  property,  as  prayed 
for.  No  separate  trial  was  had  with  respect 
to  each  answer,  but  the  whole  case  was  heard 
and  determined  upon  the  some  evidence. 
The  appellants  moved  for  a  new  trial  of  the 
cause,  which  motion  was  denied. 

On  May  31,  190C,  the  appellants  served  and 
filed  a  notice  of  appeal,  stating  therein  that 
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they,  and  each  of  Qiem,  appealed  from  certain 
parts  of  the  decree  of  distribution.    On  June 

4,  1906,  they  served  and  filed  another  notice 
of  appeal,  identical  with  that  of  May  Slst, 
in  all  particulars,  except  the  date.    On  June 

5,  1906,  an  undertaking  on  appeal  was  filed 
reciting  the  fact  that  the  appellants,  naming 
them,  were  about  to  appeal  from  the  decree, 
and  stating  that  "in  consideration  of  the 
premises  and  of  said  appeal"  the  surety  prom- 
ised that  the  appellants  would  pay  "all  dam- 
ages and  costs  which  may  be  awarded  against 
them,  or  any  of  them,  on  the  appeal,  or  on  the 
dismissal  thereof."  It  did  not,  however, 
specify,  or  in  any  manner  state,  whether  the 
"appeal"  referred  to  was  that  taken  by  the 
notice  of  May  SI,  1906,  or  the  one  taken  by 
the  notice  of  June  4th,  either  of  which  appeals 
was  at  the  time  the  undertaking  was  made 
and  filed  valid  and  effectual,  provided  a  valid 
undertaking  to  sustain  It  had  been  then  filed. 
The  undertaking,  being  ambiguous  in  respect 
to  the  appeal  referred  to,  was  of  no  effect 
whatever,  and  did  not  support  either  appeaL 
Home  &  L.  A.  v.  Wilkins,  71  Cal.  626,  12  Pac. 
799;  McCormlck  v.  Belvin,  96  Cal.  182,  31 
Pac.  16 ;  People  v.  Center,  81  Cal.  191 ;  Cor- 
coran V.  Desmond,  71  Cal.  103,  11  Pac.  815; 
CentervlUe  v.  Bachtold,  109  Cal.  113,  41  Pac. 
813;  Blstate  of  Heydenfeldt,  119  Cal.  347, 
51  Pac.  543.  No  other  undertaking  was  filed 
within  five  days  succeeding  May  31,  1906, 
and  consequently  the  appeal  taken  by  the  no- 
tice filed  on  that  day  became  "ineffectual  for 
any  purpose."    Code  Civ.  Proc.  f  940. 

On  June  9,  1906,  another  undertaking  on 
appeal  was  filed  in  the  cause.  It  recited  that 
the  opponents  of  the  said  petition  for  par- 
tial distribution,  naming  the  appellants  as 
such,  were  about  to  appeal  from  the  said  de- 
cree, or  a  part  thereof,  and  had  filed  their 
notice  of  appeal  therefrom,  and  stated  that 
"In  consideration  of  the  premises,  and  of  said 
appeal,"  the  surety  therein  promised  that 
the  appellants  would  "pay  all  damages  and 
costs  which  may  be  awarded  against  them, 
or  any  of  them,  on  the  appeal,  or  on  a  dis- 
missal thereof."  This  undertaking  also  failed 
to  state  whether  the  appeal  referred  to  there- 
in was  that  of  May  31st,  or  that  of  June  4th. 
It  is  claimed  that  this  makes  it  void,  and 
that  the  appeal  of  June  4th  is  consequently 
ineffectual,  for  the  same  reasons  as  those 
above  stated  with  relation  to  the  appeal  of 
May  31st.  We  do  not  think  the  same  result 
follows.  When  the  first  undertaking  was 
filed,  both  appeals  bad  been  taken,  and  both 
were  still  alive  and  capable  of  being  per- 
fected. The  time  for  filing  the  undertaking 
bad  not  expired  on  either  of  them.  The 
undertaking  might  have  been  intended  to  sup- 
port either  of  the  pending  appeals,  and  would 
have  supported  either,  If  the  other  had  not 
been  in  existence  to  create  the  latent  ambi- 
guity which  made  it  void  as  to  both.  It  would 
have  been  difficult,  if  not  impossible,  for  the 
respondent  to  show  what  appeal  the  surety 


intended  to  answer  for,  and  certainly  no 
inference  in  favor  of  either  could  be  drawn 
either  from  the  instrument  itself,  or  fr<Hn  the 
facts  aliunde,  shown  by  the  record  referred 
to  therein.  In  respect  to  the  undertaking  of 
June  9th,  the  case  is  different.  At  the  time  it 
was  made  and  filed  there  was  but  one  effect- 
ual appeal  existing.  An  undertaking  to  sup- 
port the  appeal  of  May  31st,  executed  on  June 
9th,  would  have  been  mere  waste  paper,  and 
its  execution  a  useless  act  The  appeal  of 
June  4th  was  in  existence,  however,  and  upon 
that  appeal  a  valid  undertaking  could  at 
that  time  be  given,  and  this  appeal  Is  ac- 
curately described  In  the  undertaking  in  ques- 
tion. Under  these  circumstances,  the  surety 
in  the  latter  understanding  will  be  conclusive- 
ly presumed  to  have  intended  to  under- 
take for  the  appeal  then  In  force,  the  on- 
ly appeal  for  which  he  could  then  execute 
a  valid  undertaking,  and  not  to  have  re- 
ferred to  a  prior  Ineffective  appeal,  as  to 
which  the  contract  would  have  been  whol- 
ly inoperative.  The  presumption  that  he 
intended  to  make  a  valid  contract  removes 
any  latent  ambiguity  that  might  otherwise 
have  been  raised  by  the  fact  of  there  having 
been  two  appeals  taken.  We  hold  the  under- 
taking to  be  valid. 

It  is  further  contended  that  there  are,  in 
fact,  four  appeals  instituted  by  the  notice 
of  June  4th,  that  a  separate  undertaking  for 
$300  each  sltould  have  been  given  for  each  of 
these  appeals,  and  that,  as  the  undertaking 
of  June  0th  is  for  $300  only,  purports  to  re- 
fer to  but  one  appeal,  and  does  not  specify 
which  one,  It  is  void  as  to  all,  and  that,  for 
this  reason,  all  the  appeals  must  be  dismiss- 
ed. This  contention  also  applies  to  the  ap- 
peal from  the  order  denying  a  new  trial, 
which  is  taken  by  the  same  parties  repre- 
senting the  same  interests.  This  claim  Is 
based  on  the  fact  that  the  respective  appel- 
lants did  not  assert  the  same  interests  or 
rights  in  the  estate  of  the  deceased,  and  did 
not  object  to  the  distribution  upon  precisely 
the  same  grounds,  and  upon  the  theory  that 
two  or  more  persons  who  seek,  upon  different 
grounds,  and  on  behalf  of  different  rights  or 
Interests,  to  defeat  an  application  for  partial 
distribution,  cannot  join  in  a  single  appeal 
from  the  decree,  but  must  appeal  separately 
and  must  give  a  separate  undertaking  ux>on 
each  appeaL  In  support  of  this  proposition. 
It  is  urged  that  some  of  the  appellants  are 
not  aggrieved,  and  that  the  appeal  as  to  them 
must  be  dismissed  with  costs,  and  that,  U  the 
sureties  should  pay  this  cost,  it  would  pro 
tanto  discharge  the  undertaking,  and  leave 
the  remaining  appeals  to  stand  without  the 
security  of  the  $300  undertaking  which  the 
statute  prescribes;  that  the  questions  to  be 
decided  in  behalf  of  some  of  the  appellants 
are  not  Identical  with  those  presented  by  the 
others;  that  there  is  no  Joint  or  common  in- 
terest between  them  with  respect  to  the  ap- 
peals;  that  one  may  s^cceed^a^5^g^^ 
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fall;  that  tbe  one  who  sacceeds  will  recover 
of  respondents  all  the  costs  of  the  appeal, 
whereas,  the  respondents  will  be  entitled  to 
recover  their  costs  against  those  who  fall, 
and  from  these  conditions  It  is  feared  that 
confusion  and  injustice  would  ensue.  Fur- 
ther, it  is  said,  with  some  inconsistency,  that, 
if  there  is  but  one  appeal,  the  judgment  must 
be  either  reversed  or  affirmed  as  to  all,  and 
that,  if  the  appellants  present  different  rights 
and  questions,  this  court  will  be  unable  to 
determine  what  Judgment  to  give,  and,  lastly, 
that  the  terms  of  the  statute  conferring  the 
right  of  appeal  require  separate  undertal^ings 
to  be  given  for  each  of  the  appellants,  or  set 
of  appellants,  representing  separate  interests, 
or  setting  up  distinct  and  different  grounds 
of  opposition  to  the  relief  sought  and  given 
by  the  judgment  or  order  appealed  from.  We 
are  of  the  opinion  that  these  objections  are 
untenable.  The  Oode  provides  that  "an  ap- 
peal" may  be  taken  from  an  order  or  judg- 
ment directing  a  distribution  of  an  estate 
or  part  thereof,  and  from  an  order  refusing 
a  new  trial  (section  963,  Oode  Civ.  Proc), 
that  "any  party  aggrieved  may  appeal  In  the 
eases  prescribed"  (Code  Civ.  Proc.  |  938),  and 
that  the  undertaking  on  appeal  must  be  to 
the  effect  that  "the  appellant  will  pay  all 
damages  and  costs  awarded  against  him"  on 
the  appeal  or  on  a  dismissal  thereof,  not  ex- 
<«eding  $300  (Oode  Civ.  Proc  S  941).  "The 
singular  number  includes  the  plural  and  the 
plural  the  singular"  (Code  Civ.  Proc.  8  17), 
and  hence  these  provisions  must  be  read  as 
if  the  words  "appeal,"  "appellant,"  and  "par- 
ty aggrieved"  were  in  the  plural.  So  read, 
they  authorize  any  number  of  parties,  claim- 
ing to  be  aggrieved,  to  join  in  an  appeal  and 
to  support  such  appeal  by  one  undertaking  in 
the  prescribed  sum  of  $300.  This  Is  the  lit- 
eral meaning  of  the  language  thus  construed, 
and  no  good  reason  appears  for  giving  it  a 
narrower  construction  as  applied  to  the  pres- 
ent case.  The  object  of  the  proceeding  in  the 
lower  court  was  to  obtain  a  distribution  to 
the  petitioners  of  their  asserted  shares  in  the 
property  in  question,  and  thereby  to  free 
those  shares  from  the  further  control  of  the 
executrix  and  from  further  charges  or  bur- 
dens to  which  they  might  be  subjected  by  rea- 
son of  the  administration  of  the  estate.  The 
claim  was  foxmded  upon  the  theory  that  the 
will  made  no  valid  disposition  of  the  lands 
sought  to  be  distributed.  The  appellants  la 
their  various  capacities  had,  or  claimed,  In- 
terests In  the  property  by  virtue  of  the  pro- 
visions of  the  will,  and  they  were  all  inter- 
ested in  upholding  the  will  and  the  validity 
of  the  several  provisions  made  by  It  with  re- 
spect to  the  property.  They  were  therefore 
all  Interested  In  preventing  the  dlstribntion 
prayed  for.  To  do  this  they  made  common 
cause  In  the  court  below  upon  the  trial  of 
the  case.  They  are  all  alike  desirous  of 
procuring  from  this  court  a  reversal  of  the 
decree  of  distribution  there  made.  Technical- 
ly, the  appeal  is  not  taken  to  establish  and 


enforce  the  respective  rights  and  Interests 
which  the  appellants  respectively  claim  in  the 
property,  but  to  vacate  the  decree  of  the 
court  twlow  distributing  the  property  to  tbe 
petitioners.  The  fact  that.  If  the  decree  Is 
reversed,  the  respective  appellants  will  upon 
the  subsequent  proceedings  In  the  court  below 
assert  different  and  distinct  interests  In  the 
property  and  that  the  decision  on  this  appeal 
may  establish  their  rights  thereto,  does  not 
have  tbe  effect  of  compelling  them  to  take 
separate  appeals  from  the  decree  of  distri- 
bution which  operates  to  defeat  all  their  in- 
terests if  it  shall  stand  affirmed.  As  they  all 
seek  to  reverse  this  decree,  they  should  be 
allowed  to  Join  in  one  appeal  for  that  pur- 
pose. The  terms  of  the  statute  are  not  so 
imperative  as  to  require  a  different  construc- 
tion. 

Tbe  costs  and  damages  of  a  respondent  on 
an  appeal  which  does  not  stay  proceedings 
are  insignificant.  There  Is  no  probability  that 
the  penalty  of  $300  will  prove  inadequate  in 
this  case.  But,  if  it  were  true  that  it  might 
prove  insufficient  in  amount.  It  would  not  de- 
feat the  appeal.  The  statute  might  have  al- 
lowed the  appeal  without  providing  any  se- 
curity to  the  respondent  for  costs  and  dam- 
ages. The  fact  that  the  security  provided 
may  prove  Inadequate  is  therefore  imma- 
terial, except  as  it  may  have  a  bearing  upon 
the  proper  interpretation  of  the  statute.  We 
do  not  think  the  remote  contingency  that  the 
sum  fixed  may  not  be  sufficient  security  to 
protect  the  respondent  in  cases  where  several 
parties,  differently  interested  against  a  Judg- 
ment of  the  character  here  involved.  Join  in 
one  appeal  therefrom,  is  of  sufficient  impor- 
tance to  compel  the  narrow,  technical,  and 
somewhat  forced  construction  contended  for. 
There  may  be  a  possibility  that  the  respond- 
ents may  suffer  from  an  insufficient  under- 
taking. But  In  every  other  material  respect 
the  joinder  in  one  appeal  in  a  case  like  the 
present  one  is  to  their  advantage.  There  will 
be  less  cost  to  be  incurred  by  them,  a  more 
speedy  determination  of  all  the  questions  up- 
on which  their  right  depends  can  be  obtained, 
one  transcript  only  need  be  filed,  and  hence 
the  costs  against  them  will  be  much  less  if 
the  appeal  succeeds,  and,  if  it  is  successful 
in  part  only,  the  court  has  full  power  to  ad- 
just the  costs  as  justice  may  require.  Pos- 
sibly there  may  be  some  cases  where  the  in- 
terests of  two  or  more  parties  are  so  different 
and  distinct  and  the  consequences  of  a  suc- 
cessful appeal.  In  respect  of  subsequent  pro- 
ceedings, are  so  grave  that  a  joint  appeal  on 
behalf  of  all  would  not  be  permissible.  It 
was  so  held  in  Sangamon  Co.  v.  Brown,  IS 
III.  207,  where  two  or  more  parties,  owning 
dlfferait  tracts  of  land  through  which  the 
county  authorities  were  proceeding  to  con- 
demn a  right  of  way  for  a  road,  attempted 
to  Johi  in  a  single  appeal  from  the  county 
board  to  tbe  county  court,  and  where,  if  suc- 
cessful, separate  trials  in  the  appellate  court 
would  have  been  necessary  as  to  each  one. 
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We  do  not  regard  that  case  as  authority  In 
the  case  here  presented.  Our  conclusion  upon 
the  whole  matter  Is  that  there  is  but  one  ap- 
peal from  the  Judgment  or  decree^  and  but 
one  appeal  from  the  order  refnslng  a  new 
trial,  and  that  the  bonds  are  sufficient  upon 
each  appeal. 

The  claim  that  some  of  the  appellants  are 
not  adversely  affected  by  the  decree  appealed 
from,  or  have  no  interest  in  the  controyersy. 
Is  one  which  would  properly  be  considered  in 
connection  with  the  merits  of  the  case.  So 
fftr  as  that  contention  is  concerned,  the  mo- 
tion to  dismiss  may  be  renewed  upon  the 
final  submission  of  the  appeal. 

The  proposition  that  a  motion  for  a  new 
trial  cannot  be  entertained  in  a  proceeding 
for  partial  distribution,  and  hence  that  an 
appeal  will  not  lie  from  an  order  refusing 
such  new  trial,  has  been  practically  decided 
against  the  respondents  In  a  number  of  cases 
in  this  court.  Leach  v.  Pierce,  93  Oal.  624, 
29  Pac.  23S;  Bistate  of  Ryer,  110  Cal.  056,  42 
Pac.  1082;  Estate  of  Bauquier,  88  Cal.  315, 
26  Pac.  178,  032;  Estate  of  Walkerly,  94  Cat 
S53,  28  Pac.  719;  Estate  of  Spencer,  96  CaL 
449.  31  Pac.  453;  Estate  of  Hartmann,  140 
CaL  467,  74  Pac.  7.  This  Is  one  of  the 
grounds  of  the  motion  to  dismiss  the  appeal 
from  the  order,  but  It  was  not  pressed  upon 
the  argument  and  needs  no  further  consid- 
eration. As  above  stated,  the  appeal  of  May 
SI,  1906,  became  ineffectual  for  any  purpose 
upon  the  failure  to  file  a  valid  undertaking  in 
support  of  it  In  accordance  with  the  un- 
iform practice  of  this  oonrt  that  an>eal  wUl 
be  dismissed. 

The  motions  to  dismiss  the  appeals  are  de- 
nied, except  as  to  the  appeal  attempted  to  be 
taken  from  the  decree  by  the  notice  of  May 
SI,  1906,  and,  as  to  that  appeal,  the  motion 
is  granted  and  that  appeal  Is  dismissed. 

We  concur:  BBATTT,  a  J.;  McPAR- 
LAND,  J.;  ANGELIiOTTI,  J.;  LORXQAN,  J. 


(152  Cal.  242) 

LOS  ANGELES  RY.  CO.  r.  CITY  OF  LOS 
ANGELES.  (L.  A.  1,847.) 

(Supreme  Conrt  of  <>ilifomia.    Nov.  T,  1907.) 

1.  Street  Rascwats— Fbanchise— C!on8TB0O- 

TION. 

Though  the  rifrhts  of  a  street  railway  com- 
pany and  a  city  are  governed  by  the  contract 
contained  in  a  franchise  granting  a  right  of 
way,  the  provisions  of  Civ.  Code,  {  502,  relating 
to  sncE'  franchises  enters  Into  the  contract,  ana 
most  be  considered  In  construing  it. 

2.  MTTNICrPAL       COBPORATIONS    —    OBDINAROB 
CJONFLICTINO  WTTH  STATK  LAWS. 

A  city  in  granting  a  street  railway  fran- 
chise is  only  an  agency  of  the  state,  and,  if 
there  is  any  conflict  between  the  granting  ordi- 
nance and  the  general  laws  of  the  state,  the 
state  laws  will  govern. 

[Ed.  Note.— For  cases  in  point,  see  <3ent.  Dig. 
vol.  36,  Municipal  Corporations,  U  175.  1432, 


1482.] 


8.  Stbket  RaHiBoadb— Ipso  Faoto  FoBmrnis 

— Pbovisiors  or  Statute— Obdikance. 
Civ.  Code,  |  502,  authorizes  the  governing 
body  of  a  mnni<jpai  corporation  to  fix  the  time 
for  completion  of  work  on  a  street  railway  to 
which  a  franchise  Is  granted,  and  provides  that 
failure  to  comply  with  the  provisions  of  the 
ordinance  "works  a  forfeiture"  of  the  right  of 
way  and  franchise.  Held,  that  the  words  quoted 
make  the  statute  self-executing.  Hence,  where 
a  city  ordinance  granting  a  franchise  to  a  street 
railway  company  fixed  the  time  for  completing 
the  work,  and  provided  that,  if  It  was  not  com- 
pleted by  the  time  set,  the  franchise  should  be 
forfeited  as  to  the  portion  uncompleted,  fail- 
ure to  complete  the  work  within  the  time  pre- 
scribed works  an  ipso  facto  forfeitnre  of  die 
uncompleted  portion. 

[E^  Notev— For  cases  in  point,  see  <3ent.  Dig. 
vol  44,  Street  Railways,  f  50.] 

4.  Sams— FoBFEiTxo  Fbarokibx  —  ERjomiiia 

Removal  or  Tbacks. 

When  failure  to  complete  a  street  railway 
within  the  time  prescribed  in  the  franchise  ordi- 
nance works  an  ipso  facto  forfeiture  of  the  un- 
completed portion  of  the  right  of  way,  the  city 
cannot  be  restrained  from  interfering  with  lay- 
ing of  tracks  thereon  or  from  removing  tracks 
unlawfully  laid ;  the  railroad  not  being  in  pos- 
session and  having  no  right  to  lay  tracks 
thereon. 

[Ed.  Note.— For  cases  in  point,  see  C^nt.  Dig. 
vol.  44,  Street  Railways,  |  00.] 

In  Bank.  Appeal  from  Superior  0>urt,  Lob 
Angeles  Ck>unt7 ;    Waldo  M.  York,  Judge. 

Action  by  the  Los  Angeles  Railway  Com- 
pany  against  the  city  of  Los  Angeles  to  en- 
join interference  with  tracks  along  a  right 
of  way.  From  a  Judgment  for  defendant^ 
plaintiff  appeala    Affirmed. 

Bicknell,  OilMon,  Trade,  Dnan  ft  Cmtcber, 
for  appellant.  W.  B.  Matliews  and  Herbert 
J.  (Sondge,  for  respondent 

BBATTY,  O.  J.  This  is  an  appeal  by  the 
plaintiff — a  street  railway  corporation — ^from 
a  Judgment  of  the  superior  court  denying  its 
prayer  for  an  injunction  restraining  the  de- 
fendant from  interfering  with  the  exercise 
of  an  alleged  franchise.  The  record  con^ 
sists  of  the  pleadings,  certain  stipulated  facts, 
and  the  decree,  from  wtilch  it  appears  that 
by  an  ordinance  of  the  city  of  Los  Angeles, 
duly  adopted  May  11,  1897,  the  predecessors 
of  plaintiff  were  granted  a  franchise  to  con- 
struct and  operate  a  street  railway  over 
and  along  certain  streets  of  that  cit7,  the 
work  of  construction  ta  be  commenced  with- 
in 6  months,  and  completed  within  18  months 
from  the  passage  of  the  ordinance.  By  s 
subsequent  ordinance  the  time  of  completion 
was  extended  six  montlis,  but  at  the  end 
of  this  extended  time— May  11,  1399— only 
1%  miles  oat  of  4%  miles  of  the  projected 
load  bad  been  built  leaving  1  mile  at  one 
end  and  2  miles  at  the  other  end  of  the  route 
covered  by  the  franchise  entirely  vacant  and 
unoccupied,  in  which  condition  It  remained 
until  May  1,  1903,  a  period  of  four  years. 
One  of  the  express  conditions  contained  in 
the  ordinance  granting  the  franchise  was  the 
following:  "If  said  road  is  not  fully  com- 
pleted and  in  operation  within  said  time, 
then  this  franchise  shall  be  forfeited  as  to 
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the  portion  thereof  nneompleted."  The  gran- 
tees of  the  franchise  paid  the  city  therefor 
the  sum  of  $5,000.  No  ordinance  declaring 
the  franchise  forfeited  was  ever  passed  or 
adopted,  but  on  May  15, 1903,  while  the  plain- 
tiff was  engaged  In  the  work  of  extending 
Its  tracks  oyer  a  portion  of  the  route  describ- 
ed In  the  ordinance  which  bad  been  left  un- 
occupied from  May  11,  1809,  to  May  1,  1903, 
the  defendant,  by  Its  police  ofBcers  and  super- 
intendent of  streets,  entered  upon  this  new 
construction,  compelled  plaintiff  to  suspend 
work,  and  threatened  to  tear  up  and  remove 
the  newly  laid  tracks.  To  enjoin  this  pro- 
ceeding the  present  action  was  commenced 
May  15,  1903.  It  appears  from  the  decree 
that  an  injunction  pendente  lite  was  Issued 
restraining  defendant,  its  officers,  agents, 
etc.,  from  tearing  up,  removing,  destroying, 
or  in  any  wise  Interfering  with  the  new  por- 
tion of  the  track  then  in  process  of  construc- 
tion, and  this  temporary  Injunction  remained 
in  force  until  October  12,  1905,  when  It  was 
dissolved  by  the  final  decree  from  which  this 
appeal  is  prosecuted. 

The  question  whether  the  superior  court 
erred  In  dissolving  the  temporary  injunction 
and  denying  &  permanent  Injunction  depends 
mainly  upon  the  further  question  whether 
the  franchise  of  plaintiff  was  forfeited  Ipso 
facto  by  its  failure  to  complete  the  road  with- 
in the  time  limited  by  the  grant.  The  re- 
spondent claims  that  It  was  so  forfeited  un- 
der the  provisions  of  section  502  of  the  Civil 
Code,  while  the  appellant  contends  that,  with- 
out a  decree  declaring  a  forfeiture  in  an  ac- 
tion by  the  Attorney  General  In  behalf  of 
the  state,  the  franchise  remained  unimpaired. 
It  Is  argued  in  support  of  this  view  that 
nothing  la  Involved  In  this  controversy  be- 
yond the  respective  rights  of  the  plaintiff  and 
defendant  growing  out  of  and  dependent  up- 
on the  ordinance  granting  the  franchise, 
which.  It  Is  contended,  embraces  all  the  terms 
Of  the  contract,  and  which  upon  the  received 
construction  of  grants  providing  for  forfei- 
tures upon  breach  of  conditions  subsequent, 
means  no  more  than  that  their  breach  en- 
titles the  grantor  to  maintain  an  action  to 
enforce  the  forfeiture.  The  respondent,  on 
the  other  hand,  contends  that  section  502 
of  the  Civil  Code  In  force  at  the  date  of  the 
grant  is  a  part  of  the  contract,  and  that  It 
is  self -executing  In  working  a  forfeiture  for 
failure  to  complete  the  construction  of  the 
road  within  the  time  specified  in  the  or- 
dinance. 

We  agree  with  the  appellant  that  the  rights 
of  the  parties  are  measured  by  the  terms  of 
their  contract,  but  we  think  the  statute  (Civ. 
Code,  i  502)  enters  Into  the  contract,  and  that 
its  provisions  must  be  taken  into  account  In 
construing  the  contract.  The  city  in  granting 
a  street  railway  franchise  is  but  an  agency  of 
the  state,  and,  if  there  were  any  conflict  be- 
tween the  ordinance  containing  the  grant  and 
the  general  laws  of  the  state,  the  latter  would 
govern.    In  this  case,  however,  there  Is  no 


conflict.  The  ordinance  provides  that  in 
case  of  a  failure  to  complete  the  work  with- 
in the  time  limited  the  franchise  shall  be 
forfeited,  but.  If  this  provision  Is  not  self- 
executing.  It  is  not  In  conflict  with  a  provi- 
sion of  the  statute  which  Is  self-executing; 
and  so  the  only  question  Is  as  to  the  proper 
construction  of  these  words  of  section  5G2 
of  the  Civil  Code:  "A  failure  to  comply  with 
cither  of  the  foregoing  provisions  of  this  sec- 
tion or  with  either  of  the  provisions  of  the 
ordinance  granting  said  right  of  way  worlcs 
a  forfeiture  of  the  right  of  way  and  also  of 
the  franchise,  etc."  We  are  of  the  opinion 
that  the  words  italicized  make  the  statute 
self-executing.  A  Judgment  declaring  and 
enforcing  a  forfeiture  does  nothing  more 
than  work  a  forfeiture,  and  when  a  breach 
of  condition  works  a  forfeiture  there  Is  no 
office  for  a  Judgment  to  perform,  except,  per- 
haps, to  supply  conclusive  evidence  of  the 
fact — evidence  which  may  In  certain  contin- 
gencies be  useful,  though  not  for  all  purposes 
essential. 

Our  conclusion  upon  this  point  la  fully  sui>- 
ported  by  the  cases  of  Oakland  R.  Co.  t.  Oak- 
land B.  B.  &  F.  V.  Co.,  45  Cal.  365,  13  Am. 
Rep.  181,  and  Upham  r.  Hosklng,  62  Cat. 
250.  In  neither  case  was  the  language  pro- 
viding for  a  forfeiture  any  stronger  or  more 
explicit  than  the  language  of  section  602, 
Civ.  Code,  bnt  in  both  it  was  held  that  the 
forfeiture  was  complete  upon  failure  to  com- 
ply with  the  conditions  of  the  respective 
grants.  Those  decisions  have  been  frequently 
cited  and  never  overruled  by  this  court,  though 
questioned  in  other  Jurisdictions.  Borland 
V.  Lewis,  43  Cal.  569,  is  another  case  In  which 
the  provision  for  a  forfeiture  was  held  to  be 
self-executing,  but  there  the  language  of  the 
statute  was  different  and  stronger  than  that 
In  question  here.  A  large  number  of  deci- 
sions in  other  jurisdictions  are  cited  by  the 
appellant,  many  of  which  support  Its  conten- 
tion; and  many  of  an  opposite  tendency  are 
cited  by  respondent.  We  do  not  consider  it 
necessary  to  review  these  cases,  since  our 
own  decisions  must  control.  The  decision  In 
People  V.  Electric  Ry.  Co.,  91  Cal.  338,  2T 
Pac.  673,  so  far  as  it  touches  the  question 
we  are  considering.  Implies  that.  If  the  time 
allowed  for  construction  had  expired  before 
the  commencement  of  the  action,  the  fran- 
chise would  have  been  forfeited,  but  the 
question  whether  the  provision  of  section  602, 
Code  of  Civil  Procedure,  for  forfeiture  of 
the  franchise  for  failure  to  complete  the  work 
In  time  is  self-executing,  would  not  have  been 
involved.  In  Santa  Rosa,  etc.,  Co.  v.  Cen- 
tral Co.,  112  Cal.  436,  44  Pac.  733,  the  ques> 
tion  was  involved  and  the  final  aflSrmance  of 
the  Judgment  of  the  superior  court  by  rea- 
son of  the  equal  division  of  the  qualified 
Justices  of  this  court  was  in  effect  a  decision 
that  the  forfeiture  in  such  cases  is  self- 
executing.  It  follows  from  this  conclusion 
that  the  plaintiff,  having  forfeited  Its  right 

to  use  or  occupy  the  street  which  it  J 

uigitized  byV3  0< 


492 


82  PACIFIC  REPORTER. 


(CdL 


vacant  for  four  years  after  the  expiration  of 
the  time  limited  for  tbe  completion  of  its 
road,  bad  no  more  right  to  lay  Its  track 
there  than  one  who  had  never  been  granted  a 
right  of  way,  and  the  city  was  clearly  within 
its  right  in  preventing  the  trespass. 

Some  cases  are  cited  in  support  of  the  con- 
tention that  even  If  the  right  of  way  was  for- 
feited Ipso  facto  on  the  12th  of  May,  1889,  the 
city  could  not  lawfully  oust  plalntW  from 
the  possession  of  the  street  by  force.  But 
those  cases  are  not  in  point  The  plaintif! 
was  not  in  possession.  It  was  attempting  un- 
lawfully to  take  ix)ssession,  and  the  city  was 
merely  resisting  an  unlawful  entry  upon  a 
street  which  its  duty  to  the  public  required 
it  to  keep  clear  of  unauthorized  obstructions. 

The  judgment  of  the  superior  court  is  af- 
firmed. 

We  concur:  SHAW,  J.;  McFAGIiAND,  J.; 
SLOSS,  J.;  ANGELLOTTI,  J.;  LORIGAN,  J. 


•  Cal.  App.  520 

HAXE8  V.  BOARD  OF  TRUSTEES  OP  CITY 
OF  OCEANSIDE,  CAL..  et  aL    (Civ.  383.) 

(Court  of  Appea!,  Second  District,  California. 
Oct.  2,  1907.) 

1.  iNTOXiCATiNQ    LiQUOBS— License— Appli- 
cation—Requisites. 

A  city  ordinance  provided  that  liquor  11- 
oensca  should  only  be  granted  by  the  board  of 
trustees  on  an  application  signed  by  five  res- 
ident freeholders  of  the  city  residing  or  doing 
business  within  1,200  feet  of  the  premises  where 
the  liquor  was  proposed  to  be  sold,  stating  that 
the  applicant  was  a  sober  and  suitable  person 
to  conduct  the  business  and  describing  the  prem- 
ises, that,  on  the  filing  of  the  application,  the 
board  should  investigate  the  qualification  of  the 
applicant  and  suitability  of  the  premises,  and, 
unless  both  facta  were  found  in  the  affirmative, 
the  application  should  be  denied.  Held,  that  an 
application  was  not  objectionable  because  it 
failed  to  state  that  the  signers  possessed  the 
requisite  qualifications. 

lEO..  Xote.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  20,  Intoxicating  Liquors,  Si  64,  66.] 

2.  Same-— JuBiSDiCTioN  of  Boabd. 

Where  a  city  ordinance  authorized  the 
city's  ijoard  of  trustees  to  grant  liquor  licenses 
on  an  application  signed  by  certain  resident 
freeholders  possessing  certain  qualifications,  in 
case  the  applicant  was  qualified  and  the  place 
was  suitable,  whether  the  application  was  sign- 
ed by  the  requisite  number  of  persons  possessing 
the  prescribed  qualifications,  the  qualifications 
of  the  applicant,  and  the  fitness  of  the  prem- 
ises were  all  questions  of  fact  for  the  board, 
and  their  decision  thereon  was  conclusive,  in 
the  absence  of  fraud  collateral  to  the  question, 
no  provision  being  made  for  review,  under  the 
rule  that,  when  tiie  jurisdiction  of  an  inferior 
tribunal  depends  on  the  existence  of  facts,  an 
adjudication  by  such  tribunal  of  the  existence 
of  the  facts  is  final. 

8.  Pbohibition— Right  to  Wbit— Othee  Ad- 
equate  Remedy. 

Though  a  city's  board  of  trustees  proceeded 
to  make  an  order  granting  a  liquor  license  with- 
out jurisdiction,  the  asgrieved  party  would  have 
an  adequate  remedy  \>y  a  writ  of  review,  and 
conld  not  therefore  maintain  prohibition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Prohibition.  §§  4-19.] 


Appeal  from  Superior  Court,  Sau  Diego 
County;   N.  H.  Conklin,  Judge. 

Application  for  prohibition  by  Fred  Hayes 
against  the  board  of  trustees  of  the  city  of 
Oceanslde  and  others.  From  a  Judgment  dis- 
missing the  petition  and  denying  the  writ, 
plaintiff  appeals.    Affirmed. 

T.  L.  Lewis,  for  appellant.  D.  Rorlck  and 
L.  E.  Dadmun,  for  respondents.  C.  W.  Pen- 
dleton, amicus  curia:. 

SHAW.  J.  This  Is  a  proceeding  Instituted 
by  appellant  for  a  writ  of  prohibition  against 
the  board  of  trustees  of  the  city  of  Ocean- 
side,  requiring  it  to  desist  and  refrain  from 
making  an  order  granting  a  license  to  <»ie 
Hale  Backensto  to  sell  intoxicating  liquors 
at  retail  in  said  city.  In  accordance  with  the 
prayer  of  the  petition,  an  alternative  writ 
was  issued  directed  to  said  board  and  re- 
quiring It  to  show  cause  why  it  should  not  be 
restrained  from  issuing  said  license.  Re- 
spondents demurred  to  the  petition,  upon  the 
grounds,  among  others,  that  the  petition  did 
not  state  facts  sufficient  to  entitle  petitioner 
to  the  writ  as  prayed  for,  and  that  the  court 
had  no  Jurisdiction  of  respondents  or  the  sub- 
ject-matter of  the  action.  The  demurrer  was 
sustained.  Petitioner  elected  to  stand  upon 
bis  petition,  whereupon  the  court  rendered 
judgment  dismissing  the  petition  and  denied 
the  writ. 

Oceanslde  is  a  municipal  corporation  of  the 
sixth  class,  and  by  its  board  of  trustees  duly 
■adopted  an  ordinance  providing  for  the 
granting  of  liceuses  to  sell  intoxicating  liq- 
uors in  said  city,  which  ordinance,  among 
others,  contains  the  following  provisions: 

"Sec.  7.  No  license  to  sell  intoxicating  liq- 
uors shall  be  ordered  or  authorized  to  be 
Issued  by  the  board  of  trustees  unless  prior 
thereto  the  applicant  for  said  license  shall 
have  filed  in  the  office  of  the  city  clerk  of 
said  city  an  application  for  such  license, 
signed  by  five  resident  freeholders  of  said 
city,  residing  or  doing  business  within  twelve 
hundred  feet  of  the  premises  where  said  in- 
toxicating liquor  is  proposed  to  be  sold,  stat- 
ing that  the  applicant  is  a  sober  and  suitable 
person  to  conduct  the  business  of  selling  in- 
toxicating liquors,  and  describing  the  place 
where  said  business  Is  to  be  carried  on. 

"Sec.  8.  Upon  the  filing  of  an  application  as 
required  in  section  seven,  the  board  of  trus- 
tees shall  investigate  the  qualifications  of  the 
applicant  and  the  snitabllity  and  fitness  of 
the  premises  in  which  the  proposed  business 
of  selling  intoxicating  liquor  is  to  be  carried 
on,  and  unless  it  shall  affirmatively  appear 
that  the  applicant  is  a  suitable  person,  and 
the  premises  are  fit  and  in  a  suitable  location 
for  the  said  business,  said  application  sliall 
be  denied." 

There  is  nothing  In  the  point  urged  by  ap- 
pellant that  the  application  should  have  stat- 
ed that  the  signers  thereof  possessed  the 
qualifications  prescribed  in  section  7  of  said 
ordinance.  It  was  in  proper  form,  and  it 
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purports  to  b«  signed  by  12  persons  who,  aft- 
er describing  the  place  where  the  bnslnese  Is 
to  be  conducted,  certify  that  they  "are  ac- 
quainted with  Hale  Backensto,  the  applicant 
above  named,  and  that  he  is  a  sober  and  suit- 
able person  to  keep  and  conduct  such  place 
and  business."  Said  section  prescribes  that 
Ibe  five  persons  whose  signatures  shall  be 
affixed  to  the  application  shall  be  "resident 
freeholders  of  said  city,  residing  or  doing 
business  within  twelve  hundred  feet  of  the 
premises  where  said  Intoxicating  liquor  Is 
proposed  to  be  sold,"  but  it  does  not  require 
that  such  facts  shall  be  set  forth  in  Uie  ap- 
plication. The  only  requirement  is  that  they 
shall  describe  the  place  where  the  business  Is 
to  be  carried  on,  and  state  that  the  applicant 
is  a  sober  and  suitable  person  to  conduct  it. 
The  presentation  of  this  application  contain- 
ing the  statements  required  by  the  ordinance 
and  purporting  to  be  signed  by  the  requisite 
number  of  persons,  authorized  the  board  to 
proceed  with  an  adjudication  of  the  facts  up- 
on the  existence  of  which  its  power  to  grant 
the  license  depended;  that  is,  whether  or  not 
the  application  was  signed  by  the  requisite 
number  of  persons  who  possessed  the  quali- 
fications prescribed  by  the  ordinance,  and  also 
investigate  the  qualifications  of  the  applicant 
and  the  fitness  of  the  premises  in  which  it 
-was  proposed  to  carry  on  the  business  of  sell- 
ing liquor  at  retail.  Whether  the  application 
was  signed  by  the  requisite  number  of  per- 
sons possessing  the  prescribed  qualifications, 
as  well  as  the  qualifications  of  the  applicant 
and  the  fitness  of  the  premises,  were  all 
questions  of  fact  sabmltted  by  the  ordinance 
to  said  board  for  its  decision,  which,  when 
made,  was  conclusive.  The  law  is  well  set- 
tied  that,  when  the  jurisdiction  of  an  inferior 
tribunal  depends  upon  the  existence  of  facts, 
an  adjudication  by  such  tribunal  of  the  exist- 
'ence  of  such  facts  is  a  conclusive  determina- 
tion of  the  question  of  its  jurisdiction  and  as 
to  which  there  can  be  no  review.  Mooney  v. 
Supervisors  (Cal.  App.)  83  Pac.  165;  People 
▼.  Loyalton,  14T  Cal.  774,  82  Pac.  620;  Peo- 
ple V.  Los  Angeles,  133  Cal.  338,  65  Pac.  749. 
In  Wells  on  Jurisdiction,  i  61,  it  is  said: 
"Where  the  jurisdiction  of  even  an  Inferior 
-court  is  dependent  on  a  fact  which  that  court 
is  required  to  ascertain  and  settle  by  its  de- 
cision, such  decision  is  held  conclusive."  In 
the  proceeding  at  bar  no  provision  is  made 
for  a  review,  and,  in  the  absence  of  any  fraud 
collateral  to  the  question,  no  means  exists  for 
■correcting  the  adjudication  of  the  board,  how- 
•ever  erroneous  Its  decision  may  be. 

A  further  ground  of  demurrer  interposed 
by  respondents  was  that  the  petition  showed 
on  its  face  that  petitioner  had  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  coiu'se 
of  law.  It  appears  from  the  petition  that  the 
board  of  trustees  had  taken  no  action  in  the 
matter,  but  it  was  alleged  that  it  threatened 
to  and  would,  unless  restrained,  grant  said 
license.  The  application,  as  we  have  seen, 
was  sufficient  to  justify  the  board  la  proceed- 
Cal.Rep.  $2-44  P.— 11 


ing  with  an  adjudication,  and  It  Is  quite  like- 
ly that  If  without  jurisdiction  to  grant  the 
license  It  would,  upon  a  proper  hearing,  dis- 
cover Its  vrant  of  jurisdiction,  and,  even  U  It 
proceeded  to  make  an  order  granting  the  li- 
cense In  the  absence  of  jurisdiction,  the  ag- 
grieved party  could  suffer  no  Injury,  for  the 
reason  that  he  would  still  have  an  adequate 
remedy  by  writ  of  review.  The  writ  of  pro- 
hibition should  not  ordinarily  Issue  where 
certiorari  will  lie,  unless  it  appears  that  the 
applicant  for  the  writ  will  necessarily  be  In- 
jured if  the  tribunal  sought  to  be  prohibited 
is  permitted  to  proceed.  Town  of  Santa 
Monica  v.  Eckert  et  al.  (Cal.)  33  Pac  880. 

It  is  also  urged  by  respondents  that  the 
petitioner  Is  not  a  person  or  party  beneficially 
interested  In  the  matter.  Our  conclusion, 
however,  renders  It  unnecessary  to  pass  upon 
this  point 

The  judgment  and  order  are  affirmed. 

We  concur:    ALLEN,  P.  J.;  TAGGART,  J. 


6  Cal.  App.  482 
PEOPLE  V.  QtriMBT.    (Cr.  61.) 

(Court  of  Appeal,  Third  District,  California. 
Oct.  1,  1907.  On  Rehearing,  Oct.  30,  1907. 
Rehearing  Denied  by  Supreme  Court  Nov.  29, 
1007.) 

1.  Homicide— Habuless  Ebbob  —  Ebboneous 
Instructions. 

One  convicted  of  murder  in  the  second  de- 
gree is  not  injured  by  errors  in  instructions  on 
murder  in  the  first  degree. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  $  720;  vol.  15,  Criminal 
Law,  i  8161.] 

2.  Same— EVIDEROB— iNSTBTTOnOHS. 

Where,  in  a  homicide  case,  the  evidence 
showed  that  decedent  on  meeting  accused,  charg- 
ed him  with  killing  a  hog  of  decedent,  and  that 
accused  denied  the  accusation ;  that  decedent 
threw  to  the  ground  a  knife  he  held  in  bis  bands, 
approached  accused,  and  struck  him  blows  about 
the  face;  (bat  accused  either  stepped  or  was 
forced  back  a  few  feet  by  the  impact  of  the 
blows,  and  almost  concurrently  with  that  move- 
ment drew  a  revolver  and  fired  at  decedent, 
killing  him,  and  accused  claimed  that  decedent 
had  the  Imife  in  his  hand  when  the  blows  were 
struck — the  court  properly  charged  on  murder 
in  the  first  and  second  degrees  and  on  justifiable 
homicide. 

[Ed.  Note.— For  oases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  {§  642-^48.] 

3.  CBIMINA3C  Law— iNSTBucTioNB— Evidence. 

The  court  in  a  criminal  case  may  instruct 
on  any  material  question  on  which  there  is  any 
evidence  deserving  of  any  consideration ;  it  being 
forthe  jury  to  determine  what  facts  are  proven  by 
the  evidence,  and  it  being  the  duty  of  the  court 
to  state  the  law  by  which  the  jury  are  to  be' 
governed  in  their  consideration  of  such  evidence. 
[EM.  Note. — For  cases  in  point,  see  Cent.  Dir. 
vol.  14,  Criminal  Law,  §§  1803-1807.] 

4.  Homicide— Evidence— SuFFicENCY  —  Mxtb- 
DER  IN  Second  Deobee. 

In  a  homicide  case,  the  evidence  held  to 
support  a  verdict  of  murder  In  the  second  de- 
gree. 

5.  Sams— Instbuctions. 

On  a  trial  for  murder  committed  during  a 
difiiculty    between    accused    and    decedent    the 
court  properly  charged  on  murder  ^nerp^rated 
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1<}-  means  of  poison,  lying  !n  wait,  etc.,  as  de- 
rincd  by  Pen.  Code,  8  189,  thereby  explaining 
to  the  jur^  the  forms  in  which,  according  to  the 
varying  circumstances,  murder  may  present  it- 
self. 

[Ed.  Note.— For  cases  in  iMint,  see  Cent.  Dig. 
vol.  26,  Homicide,  8  644.] 

6.  Same  —  Justifiable    Homicide— Instbuo- 

TIONS. 

Where  the  court  in  a  homicide  case  gave 
a  charge  embodying  the  law  concretely  on  the 
subject  of  justifiable  homicide,  a  charge  embody- 
ing the  entire  field  of  the  law  on  the  subject, 
in  the  language  of  Pen.  Code,  f  197,  defining 
justifiable  homicide,  was  not  objectionable. 

[BM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §§  6H-617.] 

7.  Cbiminai,  Law— Instructions— Review. 

In  determining  whether  an  erroneous  in- 
struction operated  prejudicially  to  accused,  the 
entire  charge  must  be  considered,  and,  it  as  a 
whole  It  correctly  states  the  law,  it  is  free  from 
error,  though  selected  passages  may  state  a 
proposition  without,  at  the  same  time  and  in 
immediate  connection,  stating  the  exceptions  to 
which  it  is  subject  in  its  application  to  the  case. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  1000.] 

8.  Homicide— AppEAii— Harmless  Erbob— Ih- 

STBUCTI0N3. 

Where  the  court  in  a  homicide  case  cor- 
rectly defined  in  its  instructions  malice  essential 
to  constitute  murder  in  either  degree,  an  er- 
roneous charge  that,  where  the  circumstances  of 
a  Icilling  show  an  abandoned  heart,  the  killing  is 
murder  in  the  second  degree,  unless  tlie  evi- 
dence proves  the  existence  in  the  miud  of  ac- 
cused of  the  specific  intent  to  take  life,  in  which 
case  the  killing  is  murder  in  the  first  degree, 
was  not  prejudicial  to  accused,  especially  where 
be  was  convicted  of  murder  in  the  se<x>nd  de- 
gree only. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  H  715-720.] 

{>.  8ame—Xhbeat9— Evidence  —  Admissibil- 

rrr. 

On  a  trial  for  homicide,  evidence  that  de- 
cedent, jprior  to  the  time  of  the  difficulty  re- 
sulting in  his  death,  declared  that  he  expected 
to  "die  with  his  boots  on,"  was  properly  ex- 
cluded, where  the  name  of  accused  was  not 
mentioned  by  decedent  in  connection  with  his 
declaration,  and  where  accused  had  no  knowl- 
edge, at  the  time  of  the  killing,  of  the  state- 
ment. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Homicide,  S§  399-413.] 

10.  Cbiminal  Law— Misconduct  of  Jubob. 
Proof  that  a  juror  in  a  homicide  case  in- 
quired of  the  deputy  sheriff  having  charge  of  the 
jury  what  punishment  the  law  prescribed  for 
manslaughter;  that  the  officer  replied  that  he 
did  not  know;  that  the  juror  stated  that  be 
thought  it  was  from  1  to  10  years ;  and  that  the 
officer  replied  that  might  be  so,  but  that  he  did 
not  Itnow — was  not  proof  of  misconduct  war- 
ranting a  reversal  of  a  verdict  of  guilty. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §{  2048-20o3.] 

11.  Same— Misconduct  of  District  Attob- 

NET. 

The  misconduct  of  the  district  attorney  in 
a  homicide  case  arising  from  his  remarks  in  his 
argument  to  the  jury  that  he  did  not  know 
the  relevancy  of  the  testimony  of  a  third  per- 
son, or  he  wonld  have  had  him  present,  and  that 
it  was  fair  to  presume  th.it  his  testimony  would 
not  benefit  accused  or  accused  would  have  had 
liim  in  court,  was  not  ground  for  reversal,  where 
on  objection  the  court  charged  the  jury  to  dis- 
regard the  remarks,  and  stated  that  the  personal 


views  of  counsel  had  no  place  in  the  delibem" 
tions  of  the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig, 
vol.  14,  Criminal  Law,  {8  1670.  1677,  1693.] 

Appeal  from  Superior  Court,  Mariposa 
County;  J.  J.  Trabucco,  Judge. 

Stephen  A.  Qulmby  was  convicted  of  mur- 
der in  the  second  degree,  and  he  appeala 
Affirmed. 

John  A.  Wall,  for  appellant  V.  8.  Webb, 
Atty.  Gen.,  for  tbe  People. 

HART,  J.  Under  an  Information  charg- 
ing bim  with  tbe  crime  of  murder,  the  appel- 
lant was  convicted  of  murder  of  the  second 
degree.  He  appeals  from  tbe  Judgment  and 
an  order  denying  his  motion  for  a  new  trial. 

Tbe  homicide  occurred  at  a  small  village 
known  as  Darrab,  In  Mariposa  county,  on 
tbe  6tb  day  of  November,  1006,  the  day  up- 
on which  tbe  general  election  throughout 
the  state  was  held  that  year.  The  polling 
place  at  Darrab  on  that  day  was  in  the  pub- 
lic school  building.  Tbe  deceased,  Richard 
Smither,  had  been  prior  to  tbe  fatal  shoot- 
ing at  the  residence  of  Richard  Darrab,  hav- 
ing gone  there,  accompanied  by  tbe  latter,  at 
about  tbe  hour  of  11  o'clock  a.  m.  Tbe  de- 
ceased and  Darrab  had  a  few  drinks  of 
whisky  at  tbe  latter's  house,  and  shortly 
thereafter  tbe  former  went  to  the  polling 
place,  a  distance  of  about  100  yards  from 
Darrab's  residence,  having  in  his  possession 
a  bottle  of  whisky,  a  box  of  cigars,  and  a 
pocket  knife,  all  of  which  articles  be  carried 
in  his  bauds.  Darrab  stated  that  tbe  deceas- 
ed, while  at  the  former's  residence,  extract- 
ed the  cork  from  a  bottle  containing  whisky 
by  means  of  the  large  blade  of  his  pocket- 
knife,  and  added  that  "Smither  was  an  ex- 
pert at  pulling  out  corks  with  a  knife."  Tbe 
bottle  taken  to  the  iwlllng  place  by  tbe  de- 
ceased was  not,  however,  the  bottle  from 
which  the  deceased  had  removed  tbe  cork 
at  Darrab's  house,  but  was,  as  Darrab  ex- 
pressed it,  "a  bottle  of  whisky  that  was  un- 
opened." Upon  reaching  tbe  scboolhonse, 
the  deceased  met  tbe  defendant,  and  im- 
mediately charged  him  with  having  shot  and 
killed  one  of  bis  (deceased's)  bogs. .  The  de- 
fendant declared  the  accusation  to  be  base- 
less, whereupon  the  deceased,  according  to 
the  testimony  of  all  the  witnesses,  with  the 
single  excei)tion  of  that  of  the  defendant, 
who  claimed  that  tbe  deceased  still  had  the 
knife  in  his  band  when  the  blows  were 
struck,  threw  the  box  of  cigars,  the  bottle 
of  whisky,  and  the  knife  to  the  ground, 
and,  approaching  the  defendant  struck  him 
one  or  two  blows  about  tbe  face.  The  de- 
fendant upon  being  struck  by  deceased,  ei- 
ther stepped  or  was  forced  back  a  few  feet 
by  the  Impact  of  the  blows  from  the  de- 
ceased, and  almost  concurrently  with  that 
movement  drew  a  revolver  from  bis  pocket 
and  fired  at  and  mortally  wounded  Smither. 
who  expired  shortly  after  the  infliction  of 
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the  yround.  These  are  sutwtantlally  the 
facts  leading  to  and  attending  the  commis- 
sion of  the  homicide  as  established  at  the 
trial.  The  appellant  complains  of  certain  in- 
structions given  to  the  jury  by  the  court  of 
rulings  rejecting  certain  proffered  testimony, 
and  of  alleged  misconduct  of  the  jury.  It 
is  also  claimed  that  the  appellant  suffered 
serious,  and  therefore,  prejudicial,  Injury 
from  certain  alleged  improper  remarks  of 
the  district  attorney  during  the  course  of 
his  argument 

1.  The  objections  urged  against  that  por- 
tion of  the  court's  charge  to  the  Jury  bear- 
ing upon  the  two  degrees  of  murder  and  up- 
on justifiable  homicide  are  founded  upon  the 
contention  that  there  Is  no  evidence  In  the 
record  to  which  such  Instructions  are  per- 
tinent This  position  necessarily  Involves 
the  claim  that  the  evidence  adduced  at  the 
trial  Is  Insufficient  to  Justify  the  verdict 
While  an  examination  of  the  record  has  re- 
sulted in  the  disclosure  of  no  reason  for  war- 
ranting a  doubt  of  the  pertinency  of  the  In- 
structions given  by  the  court  bearing  upon 
the  two  degrees  of  murder,  the  criticism  of 
such  of  the  Instructions  as  define  murder  of 
the  first  degree  and  the  various  elements  of 
which,  according  to  circumstances.  It  may 
consist,  could  be  passed  without  considera- 
tion, since  such  Instructions  In  any  event 
could  not  have  Injured  the  defendant  In  view 
of  the  fact  that  the  jury  returned  a  verdict 
adjudging  him  guilty  of  the  lesser  of  the 
two  degrees  of  the  crime  charged.  But 
counsel  for  appellant  concedes  that  the  In- 
structions given  to  the  Jury  upon  both  the 
degrees  of  murder  correctly  declare  the  law 
applicable  thereto,  if  the  evidence  establish- 
ed facts  which  would  sustain  a  conclusion  by 
the  Jury  that  the  defendant  was  guilty  of 
either  of  the  two  degrees  of  murder.  We 
think  the  evidence,  as  disclosed  by  the  rec- 
ord before  us,  justified  the  giving  of  the 
criticised  instructions.  There  is  no  conflict 
In  the  evidence,  except  as  we  have  seen, 
such  as  arises  from  the  testimony  of  the 
defendant  himself,  upon  the  point  that  the 
deceased,  before  assaulting  the  defendant, 
cast  to  the  ground  the  knife  which  he  held 
in  his  hand  at  the  time  he  first  accosted  the 
defendant  and  accused  him  of  killing  the 
hog.  Some  five  or  six  witnesses,  who  testi- 
fied, to  having  seen  the  whole  difficulty  from 
Its  beginning  to  the  time  of  the  firing  of  the 
shot,  declared  that  the  deceased  threw  the 
knife  to  the  ground  before  striking  the  de- 
fendant There  la.  It  Is  true,  some  variance 
between  the  witnesses  as  to  the  time  at 
which  the  knife  was  picked  up  from  the 
ground  by  one  Monroe  Eubanks,  a  witness 
to  the  shooting.  Most  of  the  witnesses  tes- 
tified that  the  knife  was  picked  up  before 
the  deceased  struck  the  defendant,  while 
Eubanks  himself  stated  that  he  did  not  take 
possession  of  the  knife  until  after  Smither 
had  been  shot.  Obviously,  of  course,  the  Im- 
portance of  the  circumstance  as  to  the  point 


of  time  with  reference  to  the  shooting— 
whether  prior  or  subsequently  thereto— at 
'Which  the  knife  was  picked  up  lay  In  the  In- 
fluence it  might  exercise  in  the  determina- 
tion of  the  question  by  the  Jury  of  whether 
the  deceased  did  or  did  not  have  the  knife 
in  bis  hand  when  he  assaulted  the  defendant; 
the  claim  of  the  latter  being  that  he  was 
so  attacked  by  the  deceased.  There  was, 
however,  other  evidence  which  rendered  ap- 
propriate the  Instructions  complained  of. 
John  Lewis,  a  witness  for  the  people,  testi- 
fied, in  part,  as  follows:  « •  •  •  i  gawi 
Mr.  Smither  set  or  drop  the  box  of  cigars 
down.  When  he  raised  up  or  straightened 
up,  he  made  a  run  at  Mr.  Qulmby  and  he 
struck  with  bis  right  and  left  hand,  and 
Mr.  Qnimby  kind  of  had  his  hand  up  some 
way  that  way.  I  don't  know  exactly  how  It 
was.  He  (Smither)  struck  at  him  a  couple 
or  three  times.  Then  Smither  stepped  back, 
then  turned  and  walked  Mke  be  was  going 
to  pick  up  the  cigars,  three  or  four  steps, 
then  he  turned  round  facing  Mr.  Qulmby, 
and  at  the  same  time  Mr.  Qulmby  took  a 
step  like  that  and  got  his  six-shooter  out  In 
bis  hand  and  then  he  shot  with  his  right 
hand."  It  will  thus  be  seen  that  according 
to  Lewis  the  deceased,  after  striking  the  de- 
fendant, turned  his  back  to  and  left  the  lat- 
ter, going  in  the  direction  of  the  spot  where 
he  had  placed  the  cigars;  that  the  defendant 
shot  Smither  after  the  latter  had  desisted 
from  further  combat  It  Is  true,  as  seen, 
that  the  defendant  claimed  that  the  deceas- 
ed, after  the  altercation,  rushed  toward  him 
threateningly  with  an  open  knife  In  his 
hand,  and,  fearing  injury  or  i>erhaps  death 
at  his  bands,  he  shot  the  deceased  in  self- 
defense;  but  the  character  of  the  court's  in- 
structions was  not  to  be  determined  alone  by 
the  defendant's  testimony,  or,  for  that  mat- 
ter, by  the  testimony  of  any  other  single 
witness.  It  Is  elementary  that  the  court 
may  Instruct  a  Jury  upon  any  material  ques- 
tion upon  which  there  is  any  evidence  deserv- 
ing of  any  consideration  whatever,  for  it  is 
with  the  jury  to  determine  what  facts  are 
proven  by  the  evidence,  and  it  Is  the  duty  of 
the  court  to  state  to  them  the  law  by  which 
they  are  to  be  governed  In  their  considera- 
tion of  such  evidence.  We  think  there  is  no 
room  for  doubt  that  the  evidence  before  us 
was  and  is  sufficient  to  uphold  the  verdict. 

In  addition  to  the  facts  to  which  we  have 
specifically  adverted,  it  Is  important  to  bear 
in  mind  that  It  appears  quite  clear,  that  the 
deceased  had  the  open  knife  In  his  hand  from 
the  time  he  left  Darrah's  residence  until  he 
dropped  It  to  the  ground  prior  to  striking  the 
defendant  It  Is  also  In  this  connection  a 
fact  of  potent  significance  that  the  defend- 
ant himself  testified  that  he  was  uninjured 
by  the  blows  received  from  the  deceased.  But 
the  appellant  declares  that  that  part  of  the 
court's  charge  relating  to  murder  committed 
under  the  circumstances  mentioned  In  section 
189  of  the  Penal  Code  was  clearly  erroneous, 
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because  there  was  no  evidence  In  the  record 
upon  which  such  an  Instruction  could  be 
properly  predicated.  It  is  true  that  the  de- 
fendant was  not  accused  of  having  caused  the 
death  of  Smlther  by  means  of  poison,  lying  in 
wait,  etc.,  nor  is  there  any  pretense  that  the 
crime  was  committed  while  the  slayer  was  en- 
gaged In  the  perpetration  or  attempt  to  per- 
petrate any  of  the  crimes  enumerated  in  said 
section;  yet  we  see  nothing  Improper  In  the 
court's  action  in  elucidating  and  explaining 
to  the  Jury  the  multifarious  forms  in  which, 
according  to  the  varying  circumstances  under 
which  human  life  may  be  taken  with  the 
malice  as  known  and  understood  in  its  legal 
sense  and  nomenclature,  murder  may  present 
itself.  The  jurors  must  be  presumed  to  be 
possessed  of  such  a  degree  of  lutcIUgcnce  as 
to  enable  them  to  comprehend  and  under- 
stand the  pertinency  to  the  evidence  of  the 
court's  declaration  of  the  law,  and  that,  un- 
der the  evidence,  their  verdict  could  not  be 
founded  upon  any  consideration  of  the  ele- 
ments constituting  the  kinds  of  murder  re- 
ferred to  in  section  189,  supra,  within  which 
the  act  of  the  defendant.  If  murder  at  all, 
could  not,  of  course,  by  any  possibility,  be 
brought  The  Legislature  has  said  that  mur- 
der committed  under  the  circumstances  con- 
templated by  that  section  Is  murder  of  the 
first  degree,  and  as  to  the  other  kinds  of  mur- 
der, whether  they  be  of  the  first  or  of  the  sec- 
ond degree,  must  be  determined  by  the  jury 
Itself  from  all  the  circumstances  by  and  un- 
der which  the  act  was  committed.  And  we 
therefore  think  it  was  proper  for  the  court 
to  explain  to  the  jury  all  the  circumstances 
under  which  a  homicide  might  be  murder  of 
the  first  degree,  so  as  thus  to  invest  the  triers 
with  full  knowledge  of  the  law  upon  the  sub- 
ject and  thereby  the  better  enable  them  to 
apply  it  to  the  particular  facts  of  the  case 
before  them.  Besides,  as  we  have  already  ob- 
served, as  the  verdict  was  of  murder  of  the 
second  degree,  the  instruction  could  not  in 
any  view  have  done  the  appellant  injury. 

It  is  urged  that  the  court  went  too  far  in 
Its  instruction  upon  the  question  of  justifiable 
homicide.  These  instructions  covered  the  en- 
tire field  of  the  law  upon  the  subject,  involv- 
ing a  full  exposition  of  the  occasions  upon 
which,  under  the  provisions  of  our  Penal 
Code,  the  taking  of  human  life  would  be  jus- 
tified. While  all  the  different  circumstances 
under  which  homicide  Is  justifiable  are  not 
present  in  the  case  at  bar,  we  can  perceive  no 
harm  which  could  have  resulted  to  the  de- 
fendant by  the  giving  of  the  instructions  to 
which  objection  is  made.  In  telling  the  jury 
what  circumstances  would  excuse  or  Justify 
the  act  of  a  person  in  taking  human  life,  the 
court  declared  the  law  which  applied  to  the 
theory  upon  which  the  defendant  presented 
his  case — that  the  killing  was  in  necessary 
self-defense.  The  Instruction  was  given  In 
the  exact  language  of  section  197  of  the  Pen- 
al Code,  and  contains  therefore  a  correct 
statement  of  the  law  generally  upon  justifi- 
able homicide.    Besides,  the  court,  in  Instruc- 


tions requested  by  the  appellant,  declared  to 
the  jury  the  law  concretely  upon  this  sub- 
ject, and  in  conformity  with  the  hyiwthesla 
of  self-defense  as  contended  for  by  the  de- 
fendant. 

Appellant  also  insists  that  the  following 
language  of  one  of  the  given  instructions  waa 
prejudicially  erroneous :  "  •  *  •  Or  the- 
circumstances  of  the  killing  show  an  aban- 
doned heart,  this  is  murder  of  the  second  de- 
gree, unless  the  evidence  proves  the  o.vlstence- 
in  the  mind  of  the  slayer  of  the  specific  intent 
to  take  life.  If  such  specific  intent  exists  at 
the  time  of  such  unlawful  killing,  the  offense- 
committed  would,  of  course,  be  murder  of  the- 
first  degree."  This  Instruction,  it  Is  obvious, 
does  not  contain  an  ncexu-ate  statement  of  the- 
law  upon  murder  of  the  first  degree,  nor  do- 
we  think  the  quoted  language  as  an  Instruc- 
tion is  warranted  by  anything  that  is  said  la 
the  cases  upon  which  it  is  claimed  that  it  is 
founded.  See  People  v.  Doyell,  48  Cal.  96;. 
Ex  parte  Wolff,  57  Cal.  94.  But,  In  deter- 
mining whether  or  not  an  erroneous  instruc- 
tion operated  prejudicially  to  the  defendant^ 
the  entire  charge  of  the  court  must  be  con- 
sidered, "and  if,  as  a  whole,  It  correctl.v  states 
the  law,  it  is  free  from  error,  notwithstand- 
ing selected  passages  may  state  a  proposition 
without  at  the  same  time  and  in  immediate 
connection  stating  the  exceptions  or  qualifica- 
tions to  which  it  is  subject  In  its  application, 
in  the  case  In  hand."  People  t.  MendenhaJU 
135  Cal.  346,  67  Pae.  325.  See,  also,  People 
v.  Doyell,  48  Cal.  85 ;  People  v.  Flynn,  73  Cal. 
511,  15  Pac.  102;  People  v.  Worden,  113  Cal, 
569,  45  Pac.  844.  In  other  parts  of  the  charge 
the  court  clearly  and  explicitly  and  accurate- 
ly defined  the  malice  essential  to  the  consum- 
mation of  either  of  the  degrees  of  that  crime. 
The  Instructions,  taken  and  viewed  in  their 
entirety,  presented,  we  think,  the  case  fully,, 
clearly,  and  correctly.  Moreover,  as  hereto- 
fore stated  with  reference  to  other  Instruc-- 
tlons,  the  pertinency  of  which  is  challenged^ 
the  verdict  of  the  Jury  furnishes  evidence 
quite  conclusive  that  the  instruction  contain- 
ing the  quoted  language  was  harmless. 

The  attack  upon  the  instruction  In  whicb 
the  court  explained  the  various  forms  of  ver- 
dict, any  one  of  which  the  jury  could  adopt 
according  to  the  conclusion  reached  by  it  un- 
der the  evidence,  is  barren  of  meritorious- 
foundation.  We  think,  as  we  have  already 
indicated,  that  the  evidence  was  sufficient  to. 
warrant  any  verdict  which  the  jury  might 
have  been  persuaded  to  reach,  and  that  con- 
sequently the  Instruction  does  not,  as  counsel 
urges,  "assume  the  existence  of  evidence  tliat 
had  not  been  offered  in  the  case." 

2.  The  court  did  not  err  in  refusing  to  per- 
mit the  witness  Hart  to  testify,  on  behalf  of 
the  defendant,  to  certain  declarations  alleged 
to  have  been  made  by  the  decedent  some  time- 
prior  to  the  date  of  the  homicide.  It  was. 
sought  to  be  established  through  this  witness 
that  Smlther,  at  Hart's  store,  in  the  presence- 
of  said  witness  and  others,  on  some  occasloa 
preceding  the  day  upon  which  the  sbootins: 
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occurred,  declared  that  he  expected  to  "die 
with  his  boots  on."  The  witness  stated  that 
the  name  of  the  defendant  was  not  mentioned 
by  the  deceased  in  connection  with  said  dec- 
laration, nor  was  the  defendant  present  when 
It  was  uttered.  The  declaration  does  not  ap- 
pear to  hare  been  directed  to  any  particular 
person,  nor  does  it  appear  that  the  defendant 
had  any  knowledge  at  the  time  of  the  shoot- 
ing of  its  having  been  made  by  the  deceased. 
The  testimony  thus  attempted  to  be  elicited 
from  the  witness  was  not  competent  for  any 
purpose. 

3.  After  the  jury  retired  for  the  purpose 
of  deliberating  upon  the  case,  Juror  Peter- 
son asked  the  deputy  sheriff  (Paine)  having 
charge  of  the  Jury  what  imnisbment  the  law 
prescribed  for  manslaughter.  As  to  the  exact 
language  with  which  the  deputy  sheriff  cloth- 
ed his  reply  to  the  question  there  Is  some  con- 
flict between  counsel  for  defendant  in  bla  af- 
fidavit and  the  deputy  sheriff  and  one  Llnd, 
who  was  with  Paine  at  the  time  the  Juror 
asked  the  question.  Paine  and  Llnd  state 
that  the  conversation  was  as  follows :  Peter- 
son: "What  is  the  penalty  for  manslaugh- 
ter?" to  which  Paine  replied,  "I  don't  know." 
Peterson:  "I  think  it  is  from  one  to  10 
years."  Paine:  "Maybe  it  la;  but  I  don't 
know."  The  aflBdavit  of  counsel  for  appellant 
States  that  Palne's  answer  to  the  last  ques- 
tion was  "substantially"  as  follows :  "I  think 
80,  but  I  don't  know."  The  court  below,  in 
passing  upon  the  facts  thus  presented  upon 
the  alleged  misconduct,  evidently  accepted  the 
statements  of  Paine  and  Llnd  of  what  occur- 
red. It  is  also  apparent  from  the  use  of  the 
word  "substantially"  by  counsel  for  appellant 
in  describing  Palne's  answer  that  counsel 
himself  was  not  certain  and  definite  as  to 
what  was  actually  said  by  Paine  in  reply  to 
the  Juror.  Taking  the  version  of  what  trans- 
pired, as  given  by  Paine  and  Und,  It  is  mani- 
fest that  the  alleged  misconduct  could  not 
have  produced  prejudicial  harm  to  appellant. 
The  Juror  himself  seemed  to  be  better  in- 
formed as  to  the  penalty  prescribed  for  man- 
Slaughter  than  the  officer.  Besides,  the  Juror 
received  no  Information  from  tbe  officer.  It 
is  not  pretended  that  the  evidence  was  dis- 
cnssed  by  Peterson  and  Paine.  While  the 
juror,  as  Is  too  often  tbe  case,  grossly  violat- 
ed the  admonition  of  the  court  against  talk- 
ing about  the  case  with  persons  other  than  his 
compeers  upon  the  Jury,  we  cannot,  as  al- 
ready suggested,  perceive  anything  In  his  con- 
duct militating  against  the  substantial  rights 
of  appellant,  or  warranting  a  reversal  of  the 
case. 

4.  It  Is  charged  that  the  district  attorney, 
during  the  course  of  his  address  to  the  Jury, 
transcended  tbe  record  and  made  remarks 
concerning  matters  foreign  to  the  case.  The 
district  attorney  was  dlstTossIng  certain  lan- 
guage which  It  was  claimed  was  used  by  the 
deceased  while  the  altercation  between  the 
defendant  and  the  former  was  in  progress, 
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I  and  expressed  a  doubt  as  to  whether  the  de- 
ceased, addressing  the  defendant,  used  the 
word  "retaliate."  That  officer  then  proceeded 
to  say :  "While  there  were  a  great  many  peo- 
ple around  and  In  that  neighborhood,  but 
few  seem  to  know  anything  of  the  conversa- 
tion. Only  one  man  has  been  testified  to  that 
might  know  and  that  was  Ell  Revel.  He  is 
not  a  witness  or  was  not  a  witness.  I  did 
not  know  the  relevancy  of  his  testimony  or 
I  would  have  bad  him  here,  and  It  is  only  fair 
to  presume  that  his  testimony  would  not  bene- 
fit the  defendant  or  the  defendant  would  have 
him  here — ."  At  this  point  counsel  for  the 
defendant  Interposed  an  objection  to  tbe  re- 
marks of  tbe  district  attorney  upon  tbe 
groimd  that  they  constituted  misconduct.  Tbe 
court  thereupon  instructed  the  Jury  in  clear 
and  emphatic  language  that  it  was  their  duty 
to  disregard  the  remarks  objected  to,  and  at 
the  same  time  stated  that  "the  personal  views 
and  opinions  of  counsel,  If  any  were  express- 
ed, must  have  no  place  In  your  deliberations. 
Counsel  have  no  right  to  offer  them  to  you, 
and  you  must  not  be  swayed  or  guided  in  any 
way  by  such  statement"  We  do  not  think 
the  remarks  of  the  district  attorney,  though 
altogether  unjustifiable,  are  such  as  to  de- 
mand a  reversal  of  the  case.  Tbe  court,  as 
seen,  was  prompt  and  clear  In  instructing  the 
Jury  to  disregard  tbe  remarks,  and  we  must 
assume  that  the  triers  paid  due  heed  to  the 
Instruction.  In  most  of  the  cases  In  this  and 
other  Jurisdictions,  in  which  reversals  have 
been  asked  upon  tbe  ground  of  misconduct 
of  the  prosecuting  attorney  based  upon  im- 
proper remarks  addressed  to  the  Jury,  It  has 
been  held  that  It  Is  only  where  the  misconduct 
has  been  called  to  the  attention  of  the  trial 
court  and  said  court  has  refused  to  instruct 
tbe  Jury  to  disregard  the  remarks  that  a  re- 
versal will  be  ordered  upon  that  ground.  We 
are  not,  however,  to  be  understood  as  holding 
that  there  might  not  be  misconduct  upon  the 
part  of  the  state's  attorney  In  his  address  to 
the  Jury  which  the  Instruction  of  the  court 
would  not  cure.  But  the  case  at  bar  comes 
within  the  rulings  in  People  v.  Bene,  130  Cal. 
1C5,  62  Pac.  404;  People  v.  Smith,  134  Cal, 
457,  66  Pac.  669;  People  v.  Fltts  (Cal.  App.) 
91  Pac.  536;  People  v.  Tee  Foo  (Cal;  App.) 
89  Pac.  450. 

We  find  no  error  in  the  record  demanding  a 
reversal.  Tbe  Judgment  and  order  are  af- 
firmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, 3. 

On  Rehearing. 

HART,  J.  A  careful  consideration  of  the 
points  discussed  in  the  petition  for  a  rehear- 
ing has  developed  no  reason  for  a  modifica- 
tion of  the  views  expressed  In  the  main  opin- 
ion upon  said  points. 

A  rehearing  is  therefore  denied. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 
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PEOPLE  T.  ROBERTSON.     (Cr.  50.) 

(Court  of  Appeal,  Third   District,  California. 

Oct  2,  1907.) 

1.  EMBEZZLEMEN1>— DiSXNSES— ESTOPPH.. 

Where  defendant,  a  deputy  assessor,  re- 
ceived money  in  part  payment  of  taxes  assessed 
against  a  corporation,  and  tlie  payment  was 
duly  credited  on  tlie  assessor's  books,  bat  was 
converted  by  defendant,  he  was  estopped  to 
deny,  in  a  prosecution  for  embezzlement,  that 
he  was  the  agent  of  the  county  and  held  the 
money  in  trust  for  his  principal,  on  the  theory 
that,  as  the  assessor  was  required  to  assess 
the  property  as  a  possessory  interest,  he  was 
prohibited  by  Pol.  Code,  §  382,  from  accepting 
the  taxes  in  installments,  and  that  defendant 
held  the  money  only  as  bailee  for  the  corpora- 
tion. 

2.  Sauk— iNSTSucnoNB. 

Where,  in  a  prosecution  of  a  deputy  county 
assessor  for  taxes  collected  and  converted  to 
his  own  use,  the  evidence  showed  that  defendant 
collected  the  money  for  the  use  and  benefit  of 
the  county,  an  instruction  that  money  collected 
by  a  county  official  "for  the  use  and  benefit 
of  the  county"  belongs  to  It  was  not  objection- 
able, because  money  collected  for  a  county  by 
a  county  officer  does  not  always  belong  to  the 
county. 

SESd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  18,  Eminent  Domain,  Sl  72-74.] 

3.  Cbiuinai.  Law— EriDENCi:— Aduisbiors. 

In  a  prosecution  of  a  county  officer  for 
embezzlement,  an  admission  of  defendant  tend- 
ing to  show  guilt  was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  804-936.] 

4.  Same  —  Appeal  —  Ob jectioks  Not  Made 
Below- NoNBESPONSivE  Answeb— Motion 
TO  Strike. 

In  the  absence  of  a  motion  to  strike  out  a 
part  of  an  answer  as  not  responsive,  accused 
could  not  object  on  appeal  that  the  witness 
should  not  have  been  permitted  to  so  testify. 
[Ea.  Note.— For  cases  in  point,  spe  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  2672-2674.] 

5.  Saue— Review  —  Habkless  Erbob  — Etx- 
dencb. 

\Vhere,  in  a  prosecution  for  embezzlement, 
the  only  defense  was  that  the  money  did  not 
belong  to  the  county,  as  alleged,  and  that  there 
was  therefore  a  variance  as  to  the  ownership 
of  the  property,  defendant  was  not  prejudiced 
by  a  nonresponsive  irartion  of  an  answer  of  a 
witness  that  he  checked  up  defendant's  books 
and  discovered  a  shortage. 

FEd.  Note.— For  cases  injwint,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  3137.] 

e.  Same— Evidence— Other  Offenses  —  Ad- 
uiBsiBrLiTT  to  Show  Intent. 

In  a  prosecution  of  a  deputy  county  as- 
sessor for  embezzlement,  evidence  of  other  acts 
of  embezzlement  than  that  relied  on  was  ad- 
missible to  show  intent  or  guilty  knowledge. 
SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  f§  830-832.] 

7.  Witnesses— EiSAMiNATioN—CoNCi.t7sioN. 

A  question  as  to  whether  a  witness  knew 
of  any  other  amount  than  the  sum  accused  was 
charged  with  embezzling  received  by  him  while 
he  was  deputy  assessor,  and  not  accounted  for 
and  paid  over  to  the  county  treasurer,  was  ob- 
jectionable as  calling  for  a  conclusion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  S§  833-836.] 

8.  Criuinai,  Law— Appeai^Pbejudice. 

Where,  in  a  prosecution  for  embezzlement, 
there  was  no  controversy  as  to  the  fraudulent 
appropriation  of  the  money,  accused  was  not 
prejudiced  by  an  objectionable  question  by  which 


It  was  sought  to  show  other  acts  of  embezzle- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  ff  3130,  3131.  3137.] 

9.  Same— Sentence— Time— Continuance. 

Postponement  of  sentence  from  January 
21st  to  March  6th,  to  await  the  result  of  an- 
other trial  of  accused  for  a  similar  offense,  was 
not  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  S  2500.] 

Appeal  from  Superior  Court,  Taolmnne 
County ;  G.  W.  NIcoI,  Judge. 

C  J.  Robertson  was  convicted  of  embezzle- 
ment, and  he  appeals.    Affirmed. 

Rowan  Hardin,  for  appellant  D.  S.  Webb, 
Atty.  Gen.,  for  the  People. 

BURNETT,  J.  From  the  judgment  follow- 
ing a  conviction  of  embezzlement,  and  from 
the  order  denying  his  motion  for  a  new  trial, 
defendant  brings  this  appeal. 

In  appropriate  phraseology,  defendant,  as 
deputy  assessor  of  Tuolumne  coimty,  is  ac- 
cused by  the  information  of  having  received 
the  sum  of  $130.40  belonging  to  said  county 
and  of  having  embezzled  the  same.  The  erl- 
dence  shows  clearly  and  without  conflict  that 
the  money  was  paid  to  defendant  by  the  su- 
perintendent of  the  Nonpareil  Mining  Com- 
pany on  certain  taxes  owing  by  said  corpora- 
tion. The  payment  was  by  means  of  a  chedt, 
and  the  money  was  obtained  by  defendant  on 
August  6,  1906,  by  cashing  the  check  for  that 
amount  at  the  Tuolumne  County  Bank.  The 
county  assesBor  testified  that  the  defendant 
admitted  that  he  received  the  money  as  pay- 
ment on  the  said  mining  company's  tax.  The 
payment  was  credited  by  the  county  assessor 
to  the  company's  accotmt  for  taxes,  and  he 
supplied  the  deficiency  caused  by  defendant's 
fraudulent  appropriation.  In  fact,  there  Is  no 
doubt  that  the  money  was  sent  by  the  mining 
company  in  part  payment  of  its  tax ;  that  it 
was  so  received  by  defendant  and  fraudulent- 
ly appropriated  by  him  to  his  own  use. 

Appellant  contends,  however,  for  the  ex- 
ceedingly technical  proposition  that,  as  the 
money  constituted  only  a  partial  payment  of 
the  tax,  It  could  not  be  received  legally  by  the 
assessor  as  the  money  of  the  county,  and 
consequently  it  was  held  by  defendant  as 
bailee  of  the  mining  company,  and  not  "in  the 
course  of  his  duty  and  employment  as  such 
deputy  assessor,"  as  alleged  in  the  Informa- 
tion. Hence  it  Is  claimed  there  was  a  vari- 
ance between  the  proof  and  the  allegation  of 
the  Information  as  to  the  ownership  of  tlie 
property.  Appellant  states  his  position  as 
follows:  "As  the  assessor  was  required  to  as- 
sess the  property  as  a  possessory  interest, 
under  the  provisions  of  section  382  of  the 
Political  Code,  he  could  not  accept  the  taxes 
In  installments."  But,  admitting  that  the 
money  was  irregularly  received  for  the  coun- 
ty, it  can  be  of  no  avail  to  appellant  for  the 
obvious  reason  that  he  is  estopped  from  de- 
nying that  be  was  the  agent  of  the  county  in 
the  transaction,  and  that  be  held  the  money 
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In  trust  for  bis  principal.  In  Ex  parte  Hed- 
ley,  31  Cal.  113,  the  Supreme  Court  quotes 
with  approval  the  following  from  BIsbop's 
Criminal  Law,  8  3671 :  "In  reason,  whenerer 
a  man  claims  to  be  a  servant  while  getting 
into  his  possession  by  force  of  this  claim  the 
property  to  be  embezzled,  he  should  be  held 
to  be  such  on  his  trial  for  the  embezzlement. 
Why  should  not  the  rule  of  estoppel  known 
throughout  the  entire  civil  department  of  our 
Jurisprudence  apply  in  the  criminal?  If  it  is 
applied  here,  then  it  settles  the  auestion ;  for 
by  it,  when  a  man  has  received  a  thing  of 
another  under  a  claim  of  agency,  be  cannot 
torn  around  and  tell  the  principal  asking  for 
the  thing:  'Sir,  I  was  not  your  agent  In 
taking  it,  but  a  deceiver  and  a  scoundrel.* " 
In  State  v.  Spauldlng,  24  Kan.  1,  it  appears 
that  the  defendant  was  city  clerk,  and  the 
money  whlcb  he  was  charged  with  embezzling 
came  from  license  fees  which  he  collected. 
Under  the  ordinances  of  the  city,  the  license 
fee  was  payable  to  the  city  treasurer,  who  Is- 
sued a  receipt  therefor,  upon  the  production 
of  which  the  sole  duty  of  the  city  clerk  was 
to  make  out  and  attest  the  license.  The  clerk 
had  nothing  to  do  with  the  money.  However, 
be  collected  from  numerous  licensees  the 
money  due  on  the  delivery  of  their  licenses. 
Having  been  Indicted  for  embezzling  the 
same,  he  undertook  to  defend  on  the  ground 
that,  as  his  receipt  of  the  money  was  luan- 
thorized  and  outside  the  line  of  his  duty,  it 
was  not  the  money  of  the  city,  bnt  of  the 
licensee,  and  hence  the  Indictment  for  the 
embe^lement  of  the  city's  funds  could  not  be 
maintained.  The  court,  speaking  through  Mr. 
Justice  Brewer,  disposed  of  defendant's  con- 
tention as  follows :  "We  hold  that,  when  one 
assumes  to  act  as  agent  for  another,  he  may 
not,  when  challenged  for  these  acts,  deny  bis 
agency;  that  he  is  estopped,  not  merely  as 
against  his  assumed  principal,  bnt  also  as 
against  the  state;  that  one  who  Is  agent 
enough  to  receive  money  is  agent  enough  to 
be  ponished  for  embezzlement."  Among  oth- 
er cases  Illustrating  the  principle  are  the  fol- 
lowing :  People  v.  Treadwell,  69  Cal.  226,  10 
Pac.  502;  People  v.  Royee,  106  Cal.  187,  87 
Pac.  030,  39  Pac.  524;  People  v.  Cobler,  108 
Cal.  541,  41  Pac.  401 ;  People  v.  Oldham,  111 
Cal.  648,  44  Pac.  312;  State  v.  Clontman,  61 
N.  H.  143. 

Complaint  is  made  by  appellant  of  the  ac- 
tion of  the  court  in  refusing  a  certain  pro- 
posed Instruction  in  line  with  the  contention 
that  the  assessor  bad  no  right  to  collect  this 
money  at  the  time  of  the  event  But  if  cor- 
rect as  a  guide  for  the  action  of  the  assessor 
in  collecting  taxes,  the  principle  has  no  ap- 
plication here.  Granting  that  it  was  the  duty 
of  the  assessor  to  collect  the  whole  amount 
of  the  company's  tax  prior  to  August  6th,  yet 
his  failure  so  to  do  cannot  be  urged  in  de- 
fense of  appellant's  conduct,  as  we  bare  seen 
from  the  authorities  already  cited. 

Again,  it  is  insisted  that  the  law  was  not 
properly  given  in  the  following  instruction: 


"Money  collected  by  a  county  official  for  the 
use  and  benefit  of  the  county,  the  money  so 
collected  belongs  to  such  county."  The  argu- 
ment Is  that  moneys  collected  for  a  county  by 
a  county  officer  do  not  always  belong  to  the 
county.  In  other  words,  money  may  be  Il- 
legally collected  by  the  officer.  This  is  un- 
doubtedly true,  but  it  is  manifest  that  no 
such  implication  Is  contained  In  the  instruc- 
tion. Moneys  so  collected  would  not  be  "for 
the  use  and  benefit  of  the  county."  It  is  said 
In  People  v.  Gray,  66  Cal.  277,  5  Pac.  240 : 
"As  soon  as  moneys  are  collected  by  an  offi- 
cer of  the  state  for  the  use  and  benefit  of  the 
state,  the  moneys  so  collected  belong  to  the 
state."  The  obvious  meaning  of  the  Instruc- 
tion here  Is  if  the  money  Is  collected  by  an 
officer  for  the  actual  use  and  benefit  of  the 
county,  and  it  is  for  such  use  and  benefit.  It 
must  be  held  to  belong  to  the  county.  But,  if 
the  principle  as  an  abstract  proposition  is 
stated  too  broadly,  it  Is  strictly  correct  as  ap- 
plied to  the  undisputed  facts  of  the  case  at 
bar,  and  hence  could  not  be  prejudicially  er- 
roneous. The  money  was  due  the  county.  It 
was  paid  for  its  use  and  benefit,  and  it  was 
received  for  that  purpose  by  one  authorized 
to  receive  it,  and  the  fact  that  a  larger 
amount  should  have  been  paid  sooner  could 
hardly  divest  the  county  of  its  title  to  the  in- 
stallment collected  by  the  deputy  assessor. 
The  irregularity  of  the  proceeding  does  not 
affect  the  question  that  we  are  considering. 
Section  3885  of  the  Political  Code  provides 
that  "no  assessment  or  act  relating  to  assess- 
ment or  collection  of  taxes  is  illegal  on  ac- 
count of  Informality  nor  because  the  same 
was  not  completed  within  the  time  required 
by  law."  But,  again,  In  view  of  the  prinriple 
of  estoppel  as  hereinbefore  enunciated,  since 
the  evidence  showed  without  conflict  that  ap- 
pellant collected  the  money  for  the  use  and 
benefit  of  the  county,  it  was  not  improper  to 
tell  the  Jury  that  if  so  collected  the  money 
must  be  considered  the  property  of  the  county. 
Appellant  makes  also  the  point  that  the 
court  erred  in  overruling  an  objection  to  this 
question  asked  of  Assessor  West:  "I  will  ask 
you  whether  or  not  about  the  month  of  Au- 
gust you  had  a  conversation  with  the  defend- 
ant in  reference  to  his  shortage  in  your  offlre 
as  deputy  assessor?"  The  answer  was:  "I 
did.  The  defendant  said  at  the  time  he  was 
short.  I  checked  up  the  books  at  that  time 
in  the  assessor's  office  to  ascertain  the  Short- 
age." It  was  entirely  proper  to  offer  evi- 
dence of  any  admission  of  defendant  tendln.? 
to  show  guilt.  A  part  of  the  answer  was  not 
responsive  to  the  question,  but  no  motion  was 
made  to  strike  it  out.  This  Is  a  sufficient  an- 
swer to  appellant's  contention  that  under  the 
authority  of  People  v.  Walker,  142  Cal.  93, 
75  Pac.  058,  the  witness  should  not  have  been 
allowed  to  testify  that  he  "checked  up  the 
book  and  discovered  a  shortage."  It  was  im- 
possible, of  course,  for  the  court  to  anticipate 
such  an  answer  to  the  question.  ASiUol  ItJa 
igi  ize      y  ^ 
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manifest  that  if  the  objection  had  been  prop- 
erly made,  and  the  ruling  erroneous,  It  would 
be  without  prejudice  for  the  reason  already 
stated.  Indeed,  the  only  defense  seems  to 
have  been  that  the  money  did  not  belong  to 
the  county,  and  hence  that  there  was  a  vari- 
ance between  the  proof  and  the  allegations  of 
the  information  as  to  the  ownership  of  the 
property. 

Another  point  made  by  appellant  Is  that 
the  court  erred  In  admitting  the  testimony  of 
Assessor  West  as  to  other  acts  of  embezzle- 
ment; but  It  is  clearly  established  that  such 
evidence  Is  admissible,  as  declared  by  the 
trial  court  in  its  instructions  to  the  Jury, 
"simply  for  the  purpose  of  showing  the  in- 
tent or  guilty  knowledge,  with  whieli  tlie  de- 
fendant committed  the  particular  act  charged 
against  him,  if  he  did  commit  It."  People  v. 
Gri>y,  66  Cal.  277,  5  Pac.  240;  People  v.  Cob- 
ler,  supra.  The  manner  In  which  this  evi- 
dence was  presented  is  somewhat  objection- 
able. For  instance,  Mr.  West  was  asked  this 
question:  "Do  you  know  of  any  other 
amount,  other  than  this  $130.40,  received  by 
Jlr.  Robertson  while  he  was  deputy  assessor 
under  you  as  assessor  of  this  county  and  not 
accounted  for  and  paid  over  to  the  county 
treasurer?"  This  calls  for  a  conclusion  of 
the  witness,  but  no  such  objection  was  made 
by  defendant.  If  it  had  been,  the  court  would 
probably  have  required  the  prosecution  to 
prove  in  the  regular  manner,  as  it  did  in  the 
main  charge,  the  receipt  of  the  money  by  de- 
fendant and  the  fact  that  he  had  not  paid 
!t  into  the  county  treasury.  But,  as  we  have 
already  seen,  there  seems  to  have  been  no 
controversy  as  to  the  fraudulent  appropria- 
tion of  the  money.  Hence,  if  erroneous,  the 
action  of  the  court  was  without  prejudice. 

The  only  other  point  made  by  appellant  is 
that  the  court  erred  in  continuing  the  time 
for  sentence  from  January  21st  to  March  6th. 
This  was  done  to  await  the  result  of  another 
trial  of  defendant  for  a  similar  ofCcnse.  It 
is  difficult  to  see  how  the  question  can  be 
reviewed,  as  it  is  not  presented  by  the  bill  of 
exceptions,  and  the  action  of  the  court  is  not 
properly  authenticated;  but  it  is  clear  that 
there  was  no  error  In  postponing  sentence. 
Ex  parte  Morton,  332  Cal,  348,  64  Pac.  469. 

The  record  Is  free  from  error.  The  only  de- 
fense is  exceedingly  technical  and  without 
merit.  The  guilt  of  the  defendant  was  clear- 
ly shown. 

The  judgment  and  order  denying  the  mo- 
tion for  a  new  trial  are  affirmed. 

We  concur:    CHIPMAN,  P.  J.;   HART,  J. 
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PRATT  ▼.  WELCOME.     (Civ.  379.) 

(Conrt  of  Appeal,  Second  District,  California. 
Sept.  30,  1907.) 

1.  Replevin — ^Value  of  Pbopertt— Finding 
— SiiFFiciE-NCT  of  Evidence. 

Where,  in  replevin,  the  testimony  showed, 
on  one  side,  that  the  property  was  worth  $D00, 


and,  on  the  other  side,  $200,  the  coarl  cvtrld 
find  the  value  at  $300,  being  not  bound  to  find 
in  the  precise  figures  of  any  witness. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  42,  Replevin,  §  383.] 

2.  New  Tbiai^— Objections— CouPincENCT  or 
Witness— Wa-iveb. 

Objections  to  a  witness'  qualification  to 
give  an  opinion  must  be  made  when  the  testi- 
mony is  offered,  or  they  will  not  support  a  mo- 
tion for  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  §§  62-6G.] 

3.  AppEAi  —  Objections  —  Competenot  op 
Witness— Waivek. 

Objections  to  a  witness*  qualification  to 
give  an  opinion  must  be  made  when  the  testi- 
mony is  offered,  or  they  will  not  be  considered 
on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  ||  1272,  1283-12S9.I 

4.  Courts  —  Jubisdiction  —  What  Dbtee- 

MINES. 

The  jurisdiction  of  a  court,  where  the 
amount  involved  is  controlling,  must  be  deter- 
mined by  the  pleadings. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13.  Courts,  f  427.] 

5.  Costs— Amount  of  Recoveby. 

T'nder  the  express  terms  of  Code  Civ.  Proc. 
iSS  1022.  1024,  where  plaintiff's  good  faith  in 
bringing  a  replevin  suit  in  the  superior  court 
for  a  sum  exceeding  $300  is  not  questioned,  the 
only  penalty  for  a  recovery  of  less  than  that 
jurisdictional  amount  is  the  loss  of  costs. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  S§  47,  48.] 

6.  Appeal  —  Review  —  Conclusiveness      of 

FiNOINOS. 

Findings  on  conflicting  evidence  will  not  be 
disturbed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  iS  398^089.] 

7.  Same. 

Where  evidence  Invokes  an  application  of 
the  rule  faisus  in  uno,  etc.,  the  trial  court's 
exercise  of  discretion  in  applying  the  rule  will 
not  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  ff  398S-3989.] 

8.  Same— Insufficient  Reservation  of  Ob- 
jection. 

Where  there  is  no  specification  that  the 
decision  is  against  the  law  in  tiie  statement  of 
tlie  case,  and  that  was  not  made  a  ground  of 
the  motion  for  a  new  trial,  it  is  doubtful  wheth- 
er, on  appeal  by  defendant  in  replevin,  the  ap- 
pellate court  can  review  an  objection  that  the 
decision  was  against  the  law,  because  the  court 
failed  to  fiud  upon  the  Issue  whether  defendant 
was  in  possession  of  the  property  when  suit 
was  brought. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  3,  Appeal  and  Error,  jf  2930-2942.] 

9.  Replevin— Findings— Necessitt. 

It  is  only  necessary  to  find  on  material 
issues  and  those  directly  made  by  the  pleadings, 
and.  where  a  complaint  in  replevin  alleged  that 
defendant  had  the  property  when  suit  was 
brought,  an  answer  that  "prior"  to  the  suit  he 
parted  with  possession,  and  denying  that  he  at 
any  time  "wrongfully  or  unlawfully"  had  pos- 
session, raised  no  issue  as  to  defendant's  pos- 
session when  suit  was  brought,  so  as  to  require 
a  finding  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  H  360-365.] 

Appeal  from  Superior  Court,  Los  Angetei 
County ;  D.  K.  Trask,  Judge. 
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•  Action  by  E>.  W.  Pratt  against  A.  P.  Wel- 
come. From  a  judgment  for  plaintiff  and  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

M.  C.  Hester  and  H.  H.  Roser,  for  appel- 
lant.   F.  G.  Hentlg,  for  respondent. 

TAGGART,  J.  This  Is  an  action  of  claim 
and  delivery  to  recover  possession  of  a  mare 
allpgofl  In  the  complaint  to  be  of  the  value 
of  ?r>00,  and  for  $200  damages.  Judgment 
was  for  plaintlflf  for  $1  damages,  for  the  pos- 
session of  the  mare,  or,  In  ease  delivery  can- 
not be  had,  for  her  value,  fixed  at  $300.  and 
for  costs  of  suit.  Defendant  appeals  from 
the  judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  errors  relied  upon  for  a  reversal  of  the 
judgment  appear  to  be  such  only  ns  property 
should  be  considered  on  the  appeal  from  the 
order  denying  the  motion  for  a  new  trial : 
Insufficiency  of  the  evidence  to  justify  the  de- 
cision of  the  court,  that  the  decision  is  against 
law.  and  errors  of  law  occurring  at  the  trial. 
There  are  no  exceptions  presented  to  any  rul- 
ings of  the  court  which  come  under  the  latter 
head. 

It  is  contended  that  there  la  no  evidence  to 
sustain  the  finding  that  the  value  of  the  mare 
Is  $300,  and  therefore  the  superior  court  was 
without  Jurisdiction  to  try  the  cause  because 
the  "value  of  the  property  In  controversy" 
does  not  amount  to  ?300.  Const,  art.  6,  5  5- 
■We  do  not  agree  with  appellant's  view  either 
of  the  law  or  the  fact  The  action  was  be- 
gun May  31,  1905,  and  the  witness  Williams 
testified  that  in  the  month  of  May,  1905,  the 
mare  was  worth  $500.  The  witnesses  of  de- 
fendant valued  her  at  only  $200.  While  it 
Is  true  that  no  witness  stated  her  value  at 
exactly  .$300.  the  court  Is  not  bound  to  find 
!n  the  precise  flsures  stated  by  any  witness, 
but  Is  at  liberty  to  estimate  and  fix  such  a 
valuation  on  the  property  as  all  the  evidence 
taken  together  warrants.  No  objection  was 
made  to  the  competency  of  the  witness  Wil- 
liams to  testify  to  the  value  of  the  mare  at 
the  time  his  testimony  was  given.  This  ob- 
jection was  made  for  the  first  time  on  the 
hcarins  of  the  motion  for  a  new  trial,  and.  no 
objection  or  exception  on  thi.s  ground  apiiear- 
Ing  in  the  record,  there  was  nothing  upon 
which  that  court  could  act  In  this  connection. 
Objections  to  a  witness'  qualification  to  tes- 
tify on  matters  of  opinion  must  be  made  at 
the  time  the  testimony  is  offered,  or  thoy  will 
not  support  a  motion  for  a  new  trial,  or  be 
conpidtTod  by  an  appellate  court.  The  rea- 
sons for  the  rule  have  been  stated  too  often 
to  need  repetition.  It  Is  the  demand,  and  not 
the  finding  of  value,  which  fixes  the  jurisdic- 
tion of  the  court.  Dashlell  v.  Slingerland, 
fiO  Cal.  655;  Lord  v.  Goldberg,  81  Cal.  596, 
22  Pac.  1126,  15  Am.  St.  Rep.  82.  The  Juris- 
diction of  the  court,  where  the  amount  in- 
volved is  the  question  to  be  considered,  must 
lie  determined  on  the  pleadings.    Ajiy  other 


rule  would  be  fraught  with  uncertainties  and 
mischiefs  beyond  the  iwwer  of  anticipation. 
Rodiey  v.  Curry,  120  Cal.  541,  52  Pac.  999. 
Where  no  question  is  made  of  the  good  faith 
of  the  plaintiff  In  bringing  the  suit  for  a  sum 
exceeding  $300,  the  only  penalty  for  recovery 
of  less  than  the  Jurisdictional  amount  Is  the 
loss  of  the  costs.  Code  Civ.  Proc.  §§  1022, 
1024;  Greeubaum  v.  Martinez,  80  Cal.  459,  25 
Pac.  12. 

The  principal  question  involved  in  the  trial 
of  this  case  was  whether  a  sale  made  by  the 
plaintiff  to  the  defendant  of  the  animal  In 
dispute  was  absolute  or  conditional,  and  the 
t'.ndings  claimed  to  be  Inadequately  sustained 
by  the  evidence  are  of  probate  facts  which 
tended  to  support  one  of  these  contentions. 
There  Is  evidence  to  sustain  either  theory,  and 
the  findings  so  made  upon  conflicting  evidence 
will  not  be  disturbed  by  an  appellate  court 
This  is  true  of  all  the  findings  complained  of, 
and  It  is  unnecessary  to  distinguish  them  in 
detail.  The  evidence  called  for  a  Judicious 
application  of  the  rule  falsus  in  uno,  etc.,  and 
the  trial  court  evidently  made  it,  and  the 
exercise  of  its  discretion  in  this  regard  will 
not  be  reviewed  by  an  appellate  court 

It  is  also  urged,  in  support  of  the  appeal, 
that  the  decision  of  the  court  is  against  law, 
in  this,  that  the  court  failed  to  find  upon  a 
material  issue,  to  wit :  Was  defendant  in  pos- 
seiision  of  the  mare  at  the  time  of  the  com- 
mencement of  the  action,  and  did  he  wrong- 
fully withhold  such  possession  from  plain- 
tiff? It  is  doubtful  whether  this  matter  Is 
before  us  on  the  record.  There  is  no  specifi- 
cation that  the  decision  is  against  law  In  the 
statement  of  the  case,  and  this  is  not  made 
one  of  the  grounds  of  the  motion  for  a  new 
trial.  Ilaight  v.  Tryon,  112  Cal.  6,  44  Pac. 
318;  Kaiser  v.  Dalto,  140  Cal.  1G7,  73  Pac. 
828.  When  a  court  renders  its  decision  with- 
out making  findings  upon  all  the  material  is- 
sues presented  by  the  pleadings,  there  has 
been  a  mistrial.  The  decision  having  been 
thus  rendered  before  the  case  has  been  fully 
tried.  It  is  "against  law,"  and  should  be  re- 
viewed on  a  motion  for  a  new  trial.  This 
rule,  however,  is  applicable  only  to  issues 
which  are  material,  and  to  those  directly 
made  by  the  pleadings.  Brison  v.  Brison,  90 
Cal.  328,  27  Pac.  180.  For  a  stronger  reason 
it  cannot  be  applied  to  cases  in  which  findings 
are  rendered  unnecessary  because  the  allega- 
tions of  the  complaint  are  not  denied,  or  the 
facts  are  admitted  by  the  pleadings.  Pom- 
eroy  v.  Gregory,  60  Cal.  572,  6  Pac.  402,  493 ; 
Taylor  v.  Cent.  Pac.  R.  R.  Co.,  67  Cal.  615,  8 
Pac.  430:  Gregory  v.  Gregory,  102  Cal.  52, 
36  Pac.  3134.  The  complaint  here  alleges  that 
the  mare  was  in  the  possession  of  defendant 
at  the  time  of  the  commencement  of  the  ac- 
tion, and  that  he  unlawfully  withheld  pos- 
sopsion  of  her  from  plaintiff.  Defendant  al- 
leges "that  prior  to  the  commencement  of 
snid  action  he  sold  (said  mare)  and  parted 
with  the  possession  thereof."  Non  constat 
that  the  mare  was  not  in  his  possession  when 
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the  action  was  commenced.  Re  also  denies 
"that  at  any  time  he  wrongfully  or  unlawfully 
held  or  retained  possession  of  said  mare." 
This  Is  only  the  denial  of  a  conclusion  and 
raises  no  Issue  as  to  the  possession.  The  al- 
legations of  the  complaint  In  this  respect  not 
being  denied,  no  finding  was  necessary. 

Xo  error  appearing  In  the  record,  the  Judg- 
ment and  order  appealed  from  are  affirmed. 

We  concur:    ALLEN,  P.  J.;  SHAW,  J. 


C  Cal.  App.  m 

DUNKER  ▼.  FIELD  &  TULE  CLUB.    (Civ. 

390.) 

(Court  of   Appeal.   Third  District.   C!alifornIa. 

Oct.  2,   1007.    Rehearing  Denied 

Nov.  1,  1907.) 

1.  Injunction— Tbespass— Game    Pbeservb— 
Title. 

Where  plaintiff,  as  lessee  of  certain  tule 
land,  bad  an  exclusive  right  to  hunt  thereon  and 
use  it  as  a  game  preserve,  it  was  not  necessary 
to  his  right  to  maintain  an  injunction  to  re- 
strain trespassers  from  hunting  on  the  land  to 
show  title  in  fee,  but  it  was  sufiBcient  to  show 
bona  Me  possession  under  claim  and  color  of 
right. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  27,  Injunction,  §{  77-«l,  98-101.] 

2.  Same— IBREPARABLE  Damage. 

Where  plaintiff  held  the  exclusive  right  to 
hunt  on  certain  land  under  a  lease  limited  to 
that  privilege,  acts  of  trespass  operating  to  de- 
stroy the  value  of  such  privilege  established  a 
case  of  irreparable  damage  sufficient  to  sustain 
an  injunction. 

3.  Same— Multiplicity  of  Suits. 

Where  plaintiff  was  the  exclusive  lessee  of 
the  bunting  privilege  on  certain  land  which  was 
being  seriously  damaced  by  numerous  persons, 
wlio  were  members  of  defendant  club,  individual- 
ly committing  acts  of  trespass  of  a  continuing 
nature  by  hunting  on  the  land,  and  threatened 
to  continue  such  acts,  plaintiff  was  entitled  to 
an  injunction  to  prevent  a  multiplicity  of  suits. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  |  18.] 

4.  Same— Ibbeparable  Injubt. 

An  injury  is  irreparable,  so  as  to  authorize 
an  injunction,  where  it  consists  of  a  serious 
change  of,  or  Is  destnictive  to,  the  property  it 
affects,  either  physically  or  in  the  character  in 
which  it  has  been  held  and  enjoyed,  or  when  the 
property  has  some  peculiar  quality  or  use,  so 
that  its  pecuniary  value  will  not  fairly  recom- 
pense the  owner  for  the  loss  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  27,  Injunction,  {f  14,  98.] 

5.  Same— Defenses— Defendant  in   Posses- 
sion. 

Where  defendant,  a  sporting  club,  and  its 
members,  were  trespassers  with  reference  to  the 
shooting  rights  on  certain  land  exclusively  leased 
to  plaintiff,  and  the  acts  of  the  members  of  the 
club  were  such  as  to  cause  irreparable  injury  to 
plaintiff's  rights  under  the  lease,  it  was  no  de- 
fense to  plaintiffs  suit  for  injunction  that  de- 
fendant was  in  actual  possession,  and  that 
plaintiff  had  not  been  in  possession  except  for 
the  purpose  of  posting  the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §§  19,  77-81.] 

Appeal  from  Superior  Court,  Solano  Coun- 
ty; L.  G.  Harrier,  Judge. 

Action  by  Chris.  Dunker  against  the  Field 
&  Tule  Club.    From  a  decree  la  favor  of 


plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  it  appeals.  Af- 
firmed. 

Bell  &  Straus,  for  appellant.  Harvery  & 
Goodman,  for  respondent. 

CHIPMAN,  P.  J.  Action  to  restrain  de- 
fendant from  trespassing  upon  certain  laud. 
Plaintiff  had  judgment,  from  which,  and  from 
the  order  denying  Its  motion  for  a  new  trial, 
defendant  appeals. 

The  complaint  avers:  That  on  and  prior 
to  February  2,  1903.  one  McMaster  was  the 
owner  of  the  -land  in  question,  and  on  said 
day  plaintiff  and  McMaster  entered  into  a 
lease,  whereby  the  latter  leased  said  land  to 
plaintiff  for  the  term  of  five  years  from  No- 
vember 1,  1901,  "for  hunting  purposes  only"; 
that  plaintiff  entered  into  possession  of  said 
land  on  November  1,  1901,  and  still  Is  in  pos- 
session, "and  has,  under  said  lease,  the  right 
of  possession  of  same" ;  that  on  April  4, 1903, 
McMaster  conveyed  the  land  to  one  Goosen, 
subject  to  and  with  notice  of  said  lease,  and 
on  that  day  McMaster  assigned  to  Gioosen 
"all  his  rights  and  privileges  under  said 
lease" ;  that  during  the  term  of  said  lease  de- 
fendant, "its  servants,  agents,  and  employes, 
at  various  times  and  on  numerous  occasions 
have  interfered  with  plaintiff's  quiet  and 
peaceable  possession  and  enjoyment  of  said 
leased  land,  and  has  attempted  and  threat- 
ens to  further  Interfere  with  plaintiff's  quiet 
and  peaceable  possession  and  enjoyment  of 
said  property" ;  that,  during  the  term  of  said 
lease,  defendant,  its  servants,  employes,  and 
agents,  have  without  plaintiff's  consent  enter- 
ed upon  said  premises  for  the  purpose  of  hunt- 
ing and  shooting  thereon,  and  have  wrong- 
fully hunted  and  shot  large  numbers  of  wild 
geese  and  wild  ducks  on  said  premises  and 
threaten  to  continue  so  to  do,  thus  interfer- 
ing with  plaintiff's  use  for  the  purposes  for 
which  he  leased  said  premises ;  that,  if  plain- 
tiff Is  permitted  to  carry  ont  Its  said  threats. 
It  "will  render  the  said  premises  valueless 
to  this  plaintiff  as  a  hunting  and  shooting 
ground  and  preserve,  and  cause  great  and  ir- 
reparable damage  to  this  plaintiff."  Dam- 
ages are  alleged  in  the  sum  of  $1,(X)0.  De- 
fendant denies  most  of  the  material  aver- 
ments of  the  complaint,  and  alleges  that  at  all 
times  mentioned  in  the  complaint  "defendant 
has  been  in  the  occupation,  possession,  and 
enjoyment  of  the  premises  under  a  lease  from 
the  owner  thereof,  and  that  the  plaintiff  has 
never  at  any  time  been  In  the  quiet  or  peace- 
able possession  or  enjoyment  of  said  leased 
premises,  but  has  attempted  at  various  times 
and  on  various  occasions  to  interfere  with 
the  quiet  or  peaceable  possession  and  enjoy- 
ment of  defendant." 

The  court  found  the  facts  substantially  as 
averred  in  the  complaint;  also,  that  plaintiff 
entered  Into  possession  of  the  land  on  Novem- 
ber 1,  1904,  under  his  said  lease,  "and  went 
upon  said  land  and  posted  notices  warning 
all  persons  not  to  trespass  thereon;  that  said 
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l&nd  Is  inclosed,  and  was  leased  for  and  Is 
used  for  hunting  purposes;  tbat  plaintiff  lias 
been  and  still  is  in  possession  of  said  leased 
land  and  occupying  same  for  tlie  purposes  and 
under  tbe  conditions  set  out  in  said  lease"; 
tbat  "during  tbe  term  of  the  lease  defendant, 
its  keeper,  servants,  agents,  and  employes, 
himted  upon  said  land,  against  the  will  and 
<x>nsent  of  plaintiff,  and  shot  and  killed  large 
numbers  of  wild  geese,  wild  ducks,  and  wild 
game  which  gather  upon  said  land  during  the 
winter  season;  that  defendant's  keeper  tore 
-down  the  ootlces  posted  by  plaintiff  on  said 
land;  •  *  •  that  this  action  was  com- 
menced on  the  lltb  day  of  November,  1904, 
1>y  the  plaintiff  to  protect  his  rights  on  said 
land,  and  the  said  defendant,  its  servants, 
agents,  and  employes,  continued  to  go  upon 
said  land  thereafter  and  during  the  whole 
of  the  hunting  season  of  the  winter  last  past ; 
[the  cause  was  tried  In  May,  1905]  •  •  • 
that  the  bunting  of  said  defendant  *  •  » 
•disturbed  the  quiet  and  peaceable  enjoyment 
of  said  land  by  plaintiff  for  the  purposes  for 
which  said  land  was  leased."  It  is  further 
found  "tbat  the  said  laud  Is  tule  land  and  Is 
used  during  the  winter  season  as  a  bunting 
and  shooting  preserve,  •  •  •  and,  if  said 
threatened  acts  are  permitted,  it  will  render 
said  premises  valueless  to  plaintiff  as  a  hunt- 
ing and  ebooting  ground  or  preserve,  and 
cause  great  and  irreparable  damage  to  plain- 
tiff; •  •  •  that  plaintiff,  in  order  to 
maintain  his  rights  under  the  terms  of  said 
lease,  will,  unless  defendant's  acts  are  re- 
strained, be  obliged  to  bring  a  large  num- 
ber of  actions  against  said  defendant."  The 
'Court  also  finds  damages  to  plaintiff  in  the 
sum  of  $150.  As  a  conclusion  of  law  the 
court  found  that  plaintiff  was  entitled  to  the 
injunction  prayed  for. 

It  appeared  that  on  February  2,  1903,  the 
then  owner  of  tbe  land,  McMaster,  leased  it 
to  plaintiff  to  take  effect  November  1,  1901, 
the  date  of  the  expiration  of  the  prior  lease 
made  by  him;  that  on  April  4,  1903,  he  sold 
the  land  to  Goosen,  who  took  with  actual 
knowledge  of  plaintiff's  lease;  that  on  No- 
vember 1,  1004,  plaintiff  employed  Goosen  to 
post  notices,  signed  by  plaintiff,  at  several 
places  on  the  land,  which  he  did,  reading: 
"Take  Warning!  No  shooting.  Trespassers 
will  be  proeecuted  to  the  full  extent  of  the 
law."  Plaintiff  did  not  go  personally  upon 
tbe  land  to  take  possession  otherwise  than 
In  this  manner,  but  sent  Goosen,  who  testified 
to  having  posted  these  notices  at  plaintiff's 
direction.  He  also  testified  tbat  he  notified 
defendant  of  plaintiff's  lease  before  it  took 
effect,  1.  e.,  prior  to  November  1,  1904.  By 
instructions  of  defendant's  president  these 
notices  were  torn  down  and  destroyed,  and 
defendant,  through  its  ofiicers  and  agents, 
took  possession  and  used  the  premises  for 
shooting  game  thereon  during  the  then  open 
season.  Defendant  claimed  under  a  lease 
dated  June  10.  1901,  and  tenulnating  June  10, 
1905,  with  right  of  renewal  for  five  addition- 


al years,  made  by  Goosen  to  defendant,  em- 
bracing several  tracts,  and  among  tbem  tract 
No.  4,  as  to  which  the  lease  read:  "It  Is  un- 
derstood, and  agreed,  however,  that  this  lease 
shall  be  operative  as  to  tract  No.  4  only  for 
such  length  of  time  as  the  parties  of  the 
first  part,  or  either  of  tbem,  shall  control  said 
tract  No.  4  by  lease  or  otherwise."  This  lease 
was  for  the  "exclusive  right  to  hunt,  shoot, 
and  fish,  and  to  occupy  for  that  purpose  all 
those  certain  lots,"  etc.  The  president  of  de- 
fendant corporation  testified  that  tract  No.  4 
belonged  to  McMaster  when  defendant's  lease 
was  executed,  and  was  included  in  the  lease 
to  Goosen  whicb  expired  November  1,  1904, 
and  "that  at  the  time  the  lease  (defendant's 
lease)  was  executed  Mr.  Goosen  expected  to 
obtain  a  renewal  of  that  lease  from  Mr.  Mc- 
Master, but,  being  a  little  afraid  of  him  from 
having  had  a  litigation  with  him  about  tliat 
time,  we  took  tbe  precaution  to  Insert  that 
clause  80  that  in  case  he  failed  us  on  that 
tract  by  lease  or  otherwise  we  were  to  bold 
until  the  expiration  of  nine  years  from  the 
date  of  the  lease,"  presumably  as  to  tbe  bal- 
ance of  the  land.  This  witness  also  testified 
that  defendant  entered  Into  possession  of  the 
premises  on  June  10,  1901,  and  has  continu- 
ously occupied  tbe  same,  and  that  plaintiff 
has  never  "been  in  possession  of  those  prem- 
ises, nor  has  gone  upon  this  land  for  the  pur- 
pose of  hunting  and  shooting,  while  defend- 
ant has  occupied  the  same."  Plaintiff  testi- 
fied that  the  reason  he  did  not  go  on  the  land 
to  hunt  was  because  of  tbe  acts  of  defend- 
ant, and  tbat  he  refrained  from  going  onto 
the  land  to  shoot  until  bis  suit  was  decided, 
which  he  commenced  November  11,  1904, 
shortly  after  his  right  of  possession  for  tbe 
purposes  of  the  lease  accrued. 

Defendant  contends  for  the  following  prop- 
ositions: (1)  Injunction  is  not  tbe  proper 
method  to  evict  a  person  from  the  actual  pos- 
session of  land.  (2)  Injunction  will  not  ll« 
where  Its  effect  la  to  take  possession  from  the 
defendant,  if  the  complainant's  title  has  not 
been  established  by  law.  (3)  Injunction  will 
not  He  against  a  defendant  claimed  to  be  in 
the  wrongful  possession  who  is  not  doing  ir- 
reparable damage,  since  the  remedy  at  law 
by  ejectment  is  ample  and  complete. 

Kclk>gg  V.  King,  114  Cal.  378,  46  Fac.  106, 
55  Am.  St.  R^.  74,  was  a  case  quite  similar 
to  this,  and  arose  in  tbe  same  county  out  of 
a  lease  of  tule  land  for  hunting  purposes. 
The  difference  between  the  two  cases  is  tbat 
in  the  case  cited  the  plaintiff,  as  trustee  of 
tbe  shooting  club,  was  In  possession  by  keep- 
ers, while  in  the  present  case  plaintiff  was 
not  in  actual  possession  when  he  brought  the 
action.  He  was,  however,  entitled  to  posses* 
sion,  and  had  by  bis  agent  posted  the  notices 
above  stated,  of  which  defendant  had  knowl- 
edge, and  which  it  defied  by  tearing  them 
down.  Among  other  principles  established  in 
Kellogg  V.  King  were  the  following :  Tbat  an 
injunction  will  He  in  favor  of  a  trustee  of  a 
bunting  club  (and,  of  course,  we  may  add,  of 
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the  cltib  itself  If  capable  of  suing)  ■which  has 
an  exclusive  right  of  hunting  upon  a  game 
preserve,  under  a  lease  from  the  owner ;  that 
It  Is  not  necessary  to  show  title  in  fee,  but 
that  It  is  enough  to  show  bona  fide  posses- 
sion of  the  Invaded  premises  under  claim  and 
color  of  right;  that  injunction  may  be  in- 
voked to  restrain  acts  or  threatened  acts  of 
trespass,  in  any  instance,  where  such  acts  are. 
Or  may  be,  an  Irreparable  damage  to  the  par- 
ticular species  of  property  Involved;  and 
that  the  destruction  of  a  hunting  privilege, 
which  is  the  very  substance  of  the  property 
right  held  under  the  lease,  makes  out  a  case 
of  Irreparable  damage,  which  will  sustain  an 
injunction.  It  was  further  decided  that  in- 
junction will  also  lie  to  prevent  a  multiplicity 
of  actions  where,  as  here,  numerous  persons 
are  members  of  defendant  dub  and  are  indi- 
vidually committing  acts  of  trespass  of  a  con- 
tinuing nature  by  hunting  upon  the  land,  and 
where  they  threaten  to  continue  such  acts, 
in  which  case  no  adequate  relief  could  be  bad 
at  law  by  plaintitr  without  bringing  suit 
against  each  individual.  We  can  add  noth- 
ing of  value  to  the  reasoning  In  that  opinion. 
See  Bishop  v.  Owens  (Gal.  App.)  89  Pac.  844, 
for  a  discussion  of  the  equity  jurisdiction 
to  restrain  trespass. 

It  seems  to  us  that  the  only  question  in  the 
present  case  not  disposed  of  by  Kellogg  v. 
King,  is  the  one  principally  urged,  namely, 
that  injunction  will  not  lie  to  enjoin  the  com- 
mission of  a  trespass  when  plaintiff  is  not  in 
actual  possession  and  the  defendant  Is  in 
possession.  To  this  proposition  defendant 
cites  Felton  v.  Justice,  51  Cal.  529,  claiming 
further  that  courts  never  enjoin  a  defendant 
in  possession  from  mere  use  of  the  premises, 
citing  5  Pomeroy's  Equity  Jurisprudence,  i§ 
504,  607.  In  discussing  the  question  it  must 
be  borne  in  mind  that  In  Kellogg  v.  King  the 
court  held  that  "the  property  right  which  Is 
here  the  subject  of  inquiry  la  of  a  peculiar 
and  exceptional  character,"  and  that  "the 
sole  value  of  the  invaded  premises  to  the 
plaintiff  is  as  a  game  preserve,  by  reason  of 
its  feature  as  a  resort  for  wild  game,"  which 
by  the  acts  of  defendant  "is  being  taken  from 
it,  and  Its  value  largely,  if  not  wholly,  de- 
stroyed." And  the  court  further  held  that 
this  showing  "makes  out  a  case  of  irreparable 
damage  from  the  destruction  of  the  very  sub- 
stance of  the  property  right  which  plaintiff 
holds  under  the  lease."  We  have  before  us 
the  case  of  an  Injury,  amounting  to  the  de- 
struction of  the  very  substance  of  the  prop- 
erty right  under  circumstances  which.  In  the 
opinion  of  the  court  in  the  Kellogg  Case, 
make  out  a  case  of  Irreparable  damage.  The 
question,  then,  is  not  whether  the  rule  In  or- 
dinary cases  applies,  but  whether  the  rule  in 
this  particular  kind  of  a  case  is  as  claimed 
by  defendant.  Mr.  Pomeroy,  with  his  usual 
clearness.  In  his  Equity  Jurisprudence  (vol- 
ume 5,  c.  23,  {{  493-^11),  shows  how  and  when 
the  English  chancellors  broke  through  the 


ancient  rule  that  chancery  refused  to  Inter- 
fere and  restrain  any  trespasser.  He  divides 
into  four  classes  the  many  cases  in  which 
trespassers  to  realty  are  enjoined,  where: 
(1)  The  legal  remedy  Is  inadequate  because 
the  Injury  Is  irreparable  In  its  nature.  (2) 
The  legal  remedy  Is  inadequate  because  the 
trespass  is  continuous,  or  because  repeated 
acts  of  wrong  are  done  or  threatened,  al- 
though each  of  these  acts,  taken  by  Itself,  1» 
not  destructive.  (3)  Insolvency  of  the  de- 
fendant (4)  The  legal  remedy  is  inadequate 
in  a  miscellaneous  class  of  cases  because 
the  courts  for  one  reason  or  another  cannot 
give  any  or,  at  best,  not  accurately  estimated 
or  sufficient  damages,  though  damages  would 
be  a  perfectly  adequate  kind  of  remedy.  The 
essential  features,  marking  an  injury  as  ir- 
reparable are :  (1)  That  the  injury  is  an  act 
which  is  a  serious  change  of,  or  Is  destructive 
to,  the  property  it  affects,  either  physically 
or  In  the  character  In  which  It  has  been  held 
and  enjoyed.  (2)  That  the  property  must 
have  some  peculiar  quality  or  use  such  that 
Its  pecuniary  value,  as  estimated  by  a  jury, 
win  not  fairly  recompense  the  owner  for  the 
loss  of  it.  Id.  i  495.  In  Kellogg  v.  King  these 
essential  features  were  found  to  exist,  and 
they  exist  in  the  present  case.  The  Jurisdic- 
tion of  equity  to  restrain  continuous  or  re- 
peated trespasses  rests  upon  the  ground  of  a 
repetition  of  similar  actions,  and  this  class 
of  cases  is  comprehended  In  the  broader  ju- 
risdiction of  equity  to  prevent  multiplicity  of 
suits.  This  was  one  of  the  distinct  grounds 
upon  which  the  decision  in  Kellogg  v.  King 
was  placed.  Among  the  nonclassified  cases 
is  Watson  v.  Sutherland,  6  Wall.  (U.  S.)  74. 
18  I».  E3d.  580,  where  the  court  gave  the  fol- 
lowing criterion  of  Jurisdiction:  "It  Is  not 
enough  that  there  is  a  remedy  at  law;  It 
must  be  plain  and  adequate,  or.  In  other 
words,  as  practical  and  efficient  to  the  ends 
of  Justice,  and  Its  prompt  administration,  as 
the  remedy  In  equity." 

We  come,  then,  to  the  specific  question  of  & 
defendant,  an  admitted  trespasser,  in  posses- 
sion without  right,  with  knowledge  of  plain- 
tiff's right,  and  acting  in  defiance  of  it  la 
the  leading  English  case  of  Lowndes  v.  Bettle^ 
33  li.  J.  Ch.  451,  it  was  said:  "Where  a  de- 
fendant is  In  possession,  and  a  plaintiff  claim- 
ing possession  seeks  to  restrain  him  from, 
committing  acts  similar  to  those  here  com- 
plained of  (cutting  timber,  ornamental  trees, 
and  shrubs,  and  sods),  the  court  will  not  In-- 
terfere  unless.  Indeed  (as  in  Neale  y.  Crlpps, 
4  Kay  dc  J.  472),  the  acts  amount  to  such- 
flagrant  Instances  of  spoliation  as  to  justlfy^ 
the  court  in  departing  from  the  general  prin- 
ciple. •  •  •  Bat  where  the  person  In  pos- 
session seeks  to  restrain  one  who  claims  by 
an  adverse  title,  the  tendency  of  the  court 
will  be  to  grant  the  injunction,  at  least  where 
the  acts  either  do  or  may  tend  to  the  destruc- 
tion of  the  estate."  Commenting  upon  the- 
opinlon  In  this  case,  and  to  the  point  that  It. 
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8eems  to  Imply  that  tbe  class  of  acts  which 
lead  to  an  Injunction  in  tbe  one  case  usually 
will  have  the  same  effect  In  the  other,  Mr. 
romeioy  says  (section  503):  "In  other  words, 
tUt'  fact  of  possession  In  the  defendant  is  re- 
garded as  strong  evidence  of  title  in  him,  and 
the  plaintiff  must  therefore  make  a  stronger 
case  to  justify  an  Interference  with  him. 
The  logical  effect  of  this  reasoning  is  that  the 
plaintiff  should  be  granted  an  Injunction 
■cither  if  he  produce  stronger  evidence  of  title 
than  would  otherwise  be  required  of  him, 
in  order  to  offset  the  Inference  of  title  which 
defendant's  possession  raises,  or  U  (as  sug- 
gested in  the  passage  above  cited)  he  shows 
that  def«idant  is  committing  'flagrant  in- 
stances of  spoliation' ;  that  Is,  more  than  or- 
-dlnarily  destructive  acts.  The  actual  effect 
is  that  some  courts  either  grant  the  Injunc- 
tion only  in  the  latter  case,  or  else  lay  down 
the  bard  and  fast  rule  that  no  Injunction  will 
issue  where  the  defendant  Is  In  possession 
under  claim  of  title,  till  the  plaintiff  has  es- 
tablished his  ownership  in  an  action  brought 
for  that  purpose.  The  weight  of  authority, 
however,  has  now  come  to  be  that  even  In  this 
case  a  temporary  Injunction  will  issue  If, 
pending  litigation,  there  will  otherwise  be 
such  serious  acts  of  trespass  that  damages 
will  not  be  an  adequate  remedy" — citing  a 
large  number  of  cases,  among  which  is  Wil- 
liams ▼.  Long,  129  Cal.  229,  61  Paa  1067, 
where  plaintiff  out  of  possession  as  against 
defendant,  rightfully  in  possession,  was  held 
to  be  entitled  to  an  Injunction  to  prevent 
waste  pending  the  trial  of  the  action  in  eject- 
ment In  Hicks  V.  Michael,  15  Cal.  107,  115, 
the  action  was  to  restrain  defendants  from 
cutting  and  removing  tlml)er  from  land 
claimed  by  plaintiff.  It  was  objected  to  the 
complaint  that  It  appears  that  the  defendants 
are  in  possession  of  the  property,  and  that  no 
action  has  been  brought  for  the  purpose  of 
testing  the  legal  rights  of  the  parties.  Plain- 
tiff alleged  title,  and  that  the  possession  of 
defendants  is  forcible  and  unlawful,  and  that 
an  action  for  a  forcible  entry  has  been  com- 
menced by  plaintiff  and  Is  still  pending.  The 
court  said:  "In  looking  Into  the  cases  of  this 
character  in  which  courts  of  equity  have  in- 
terposed by  Injunction,  we  do  not  find  that 
the  jurisdiction  has  ever  been  questioned 
upon  the  ground  that  no  action  at  law  had 
been  brought  to  try  the  title.  It  has  been 
frequently  decided  that,  where  the  title  of 
the  plaintiff  is  disputed  by  the  answer,  an 
Injunction  could  not  be  granted  until  the 
final  hearing  of  the  cause;  but  there  Is  no 
case  In  which  It  has  been  held  that  a  legal 
determination  of  the  question  of  title,  or  the 
pendency  of  a  suit  for  that  purpose,  was  es- 
sential to  the  equitable  jurisdiction  of  the 
court._  The  usual  practice  has  been  to  ask 
the  assistance  of  equity  in  such  cases  In  aid 
of  the  law;  but  there  are  many  cases  In 
which  a  dlfifereut  course  has  been  pursued, 
and  tbe  powers  of  a  court  of  equity  invoked 


In  the  first  instance.  •  •  •  The  Jurisdic- 
tion In  such  cases  rests  upon  the  ground  of 
irreparable  mischief,  and  the  policy  of  pre- 
venting a  multiplicity  of  suits;  the  remedy 
at  law  being  entirely  Inadequate  as  a  means 
of  redress." 

To  the  point  that  equity  will  not  enjoin  a 
defendant  in  possession  from  the  mere  use  of 
the  premises  (citing  5  Pom.  Eq.  Juris.  §  504), 
a  casual  examination  of  the  cases  on  which 
the  text  rests  will  show  their  inapplicability. 
Snyder  v.  Hopkins,  31  Kan.  557.  3  Pac.  3G7, 
opinion  by  Brewer,  justice,  is  a  fair  illustra- 
tion of  this  fact  In  enumerating  the  uses  of 
a  farm,  in  which  the  defendant  should 
be  permitted  to  continue  undisturbed,  the 
learned  judge  speaks  only  of  such  uses  as 
pertain  to  the  ordinary  cultivation  of  the  soil 
and  the  harvesting  of  croiM,  pasturing  the 
land,  and  the  like,  and  adds:  "In  short,  he 
should  be  permitted  to  use  tbe  farm  In  an 
ordinary  way,  as  such  a  farm  Is  used,  with 
the  single  limitation  that  he  commit  no  waste, 
and  make  no  substantial  and  Injurious  change 
in  Its  condition."  Trespassing  sportsmen 
have,  in  a  number  of  instances,  felt  the  re 
straining  hand  of  a  court  of  equity.  In  Lam- 
prey V.  Danz,  86  Minn.  817,  90  N.  W.  57S 
plaintiff  was  the  owner  of  certain  swamj* 
land,  the  chief  value  of  which  was  the  shoot- 
ing opportunities  It  offered.  Defendant  and 
his  friends  were  In  the  habit  of  shooting 
on  this  land  from  a  place  of  concealment  on 
defendant's  land,  thus  interfering  with  the 
feeding,  roosting,  and  breeding  of  ducks  and 
impaired  the  value  of  plalntiflTs  land.  The 
court  enjoined  defendant  from  continuing  this 
conduct.  In  Simpson  v.  Moorhead,  65  N.  J. 
Eq.  623,  56  Atl.  887,  where  the  defendant  In- 
truded upon  plalntifTs  tide  land.  It  was  held 
that  the  injury  suffered  by  the  owner.  In 
lessening  the  quantity  of  game,  increasing  the 
danger  of  accidental  shooting,  and  Interfering 
with  his  exclusive  shooting  rights,  Is  not 
adequately  remediable  in  damages.  To  like 
effect  Is  Lembeck  v.  Nye,  47  Ohio  St  336. 
24  N.  E.  G8G,  8  L.  R.  A.  578,  21  Am.  St  Rep. 
828.  We  quote  from  the  syllabi:  "Equity 
may  be  at  once  resorted  to  for  appropriate 
relief,  where  numerous  acts  of  trespass  are 
being  committed,  and  their  continuance 
threatened  under  claim  of  right,  and  when  tbe 
injury  arising  from  each  act  Is  trifling,  and 
the  damages  recoverable  therefor  inadequate 
as  compared  with  the  expense  necessary  to 
prosecute  separate  actions  at  law."  See  ex- 
tended note,  upon  the  subject  of  injunction 
against  trespass  on  realty,  reported  in  Moore 
V.  HalUday,  99  Am.  St  Rep.  724  (43  Or.  243, 
72  Pac.  801).  See,  also,  valuable  note  to  the 
leading  case  of  Jerome  v.  Ross,  7  Johns.  Ch. 
(N.  T.)  315,  reported  In  11  Am.  Dec.  484.  We 
Invite  attention,  also,  to  U'ablan  v.  Collins, 
3  Mont  215,  where  Felton  v.  Justice,  supra, 
and  RafCctto  v.  Flori,  50  Cal.  363,  on  which 
the  former  rests,  relied  upon  by  appellant, 
are  dealt  with.    Suifice  for  us.to  saj^Jniat  t^e 
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principle  annoxmced  In  these  cases  has  no 
application  to,  nor  should  It  control,  the  ease 
we  have  here.  Impotent,  Indeed,  would  be  the 
most  valuable  arm  of  the  law  If  equity  could 
In  no  case,  however  flagrant,  be  Invoked 
against  a  trespasser,  in  aid  of  the  owner  or 
one  entitled  to  the  possession,  to  protect  bis 
estate  from  destruction,  simply  because  he 
happens  to  be  out  of  actual  possession.  It 
ought  not  to  be,  and  we  think  It  is  not  the 
rule. 
The  Judgment  and  order  are  affirmed. 

We  concur:   HART,  J.;    BURNETT,  J. 


S  Cal.  App.  OS 

PEOPLE  v.  SILVERS.    (Or.  42.) 

(Court   of   Appeal,   Third   District   California. 

July  2.   1907.    Rehearing  Denied  by 

Supreme  Court  Aug.  28,  1907.) 

1.  Cbiuinal  Law— Appeal— Motion  fob  New 
Tbial— Authentication. 

Supreme  Court  Rule  29  (78  Pac.  xli)  pro- 
vides that  in  all  cases  of  appeal  from  orders 
the  papers  and  evidence  used  on  the  hearing  of 
the  motion  must  be  authenticated  by  incorporat- 
ing the  same  in  a  bill  of  exceptions,  except  where 
another  mode  of  authentication  is  provided  by 
law.  Held,  that  where  a  motion  for  a  new  trial 
by  accused  was  contained  in  the  transcript,  and 
not  in  the  bill  of  exceptions,  it  could  not  be  re- 
viewed. 

2.  Same  —  Evidence  —  Confessions  —  Vol- 

UNTABT  ChABACTEB. 

A  confession  procured  by  a  prosecuting  oflS- 
cer,  or  one  in  ofScial  authority  over  the  prisoner 
by  means  of  promises  or  threats,  is  involuntary 
per  se. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §S  1163-1174,  1202- 
1206.] 

3.  Saiie. 

Defendant,  who  was  employed  by  a  corpora- 
tion, having  been  arrested  for  arson,  was  inter- 
viewed by  A.,  one  of  his  employer's  officers,  who 
informed  the  district  attorney  that  defendant  de- 
sired to  malce  a  confession.  A  stenograplier  was 
then  called,  and  defendant  was  left  by  the  sheriff 
in  charge  of  tlie  district  attorney  in  company 
with  A.  and  the  president  of  the  corporation,  a 
PinlEerton  detective,  and  defendant's  brother. 
When  informed  that  the  district  attorney  under- 
stood he  desired  to  make  a  confession,  defendant 
said  nothing,  but  tears  came  into  bis  eyes,  and 
A.  told  him  to  brace  up,  ttiat  it  would  be  better 
for  defendant  to  tell  everything  he  knew.  He 
still  hesitated,  and  the  district  attorney,  to  re- 
lieve him,  asked  him  his  name  and  how  to  spell 
it,  whereupon  defendant  admitted  that  he  fired 
the  building  because,  in  a  state  of  inebriety,  he 
li;id  an  irresistible  impulse  to  "see  things  bum." 
Held,  tliat  A.'s  statement  urging  defendant  to 
confess  being  made  in  the  presence  of  the  dis- 
trict attorney,  and  not  contradicted,  may  well 
have  been  construed  as  a  promise  of  favor  if  he 
confessed,  rendering  the  confession  not  volun- 
tarj',  though  the  district  attorney  informed  de- 
fendant that  he  heed  tell  only  what  he  desired  to. 

4.  Same— Tbiai^-Objections— Waivkb. 

Where  accused  objected  to  parol  evidence  of 
bis  confession  given  by  the  district  attorney,  on 
tlje  ground  that  the  confession  was  taken  and 
transcribed  by  a  stenographer,  and  that  the 
transcription  was  the  best  evidence,  and  did  not 
object  that  the  showing  that  the  confession  was 
voluntary  was  insufficient  until  after  he  had  per- 
nisted  in  getting  the  entire  stntement  from  the 
district  attorney,  and  then  introduced  ttie  writ- 
ten statement  "for  ail  purposes  for  which  it 


might  be  used,"  the  objection  that  the  confes- 
sion was  not  voluntary  was  waived. 
5.  Same— Best  Evidence- Refbeshino  Rko- 
oixection. 

Where  a  confession  made  by  accused  to  the 
district  attorney  was  taken  down  by  a  stenogra- 
pher in  the  presence  of  the  district  attorney  and 
transcribed,  the  district  attorney's  testimony  of 
the  confession  was  the  best  evidence  thereof; 
the  transcription  being  available  only  as  a  mem- 
orandum from  which  he  was  entitled  to  refresh 
his  recollection,  if  necessary,  in  which  event. 
Code  Civ.  Proc.  {  2047,  requires  its  production 
and  authorizes  the  adverse  party  to  read  it  to 
the  jury. 

Appeal  from  Superior  CJotirt,  Sutter  Coun- 
ty; K.  S.  Mahon,  Judge. 

Walter  Silvers  was  convicted  of  arson, 
and  he  appeals.    Affirmed. 

A.  H.  Hewitt,  for  appellant.  V.  S.  Webb, 
Atty.  Gen.,  for  the  People. 

HART,  J.  The  defendant  was  convicted  of 
the  crime  of  arson,  and  presents  this  appeal 
from  the  judgment  and  the  order  denying 
his  application  for  a  new  trial.  The  Attor- 
ney General,  however,  objects  to  the  con- 
sideration by  this  court  of  any  questions  ex- 
cept such  as  are  reviewable  upon  an  appeal 
from  the  Judgment,  because  there  is  noth- 
ing in  the  bill  of  exceptions  showing  that  a 
motion  for  a  new  trial  was  made.  There  ap- 
pears in  the  transcript,  but  not  In  the  bill 
of  exceptions,  a  paper  purporting  to  be  a 
motion  for  a  new  trial  and  the  grounds  there- 
of. Under  rule  29  of  this  court  (78  Pac.  xli), 
and  the  decisions  exponnding  its  scope  and 
effect,  any  points,  therefore,  which  may  be 
considered  by  this  court  only  upon  an  ap- 
peal from  the  order  we  have  no  authority  to 
review.  People  v.  Ruiz,  144  Cal.  251,  77 
Pac.  907;  People  v.  Durand,  1  CaL  App.  71, 
81  Pac.  672. 

The  principal  as  well  as  the  most  serious 
point  upon  the  merits  presented  for  consid- 
eration by  the  record,  and  (which  is  review- 
able upon  the  appeal  from  the  Judgment, 
concerns  and  involves  the  ruling  of  the  court 
admitting  proof  of  an  alleged  confession  of 
guilt  of  the  appellant.  The  defendant,  it  ap- 
pears, had  been  employed  for  some  time  by 
a  concern  known  as  the  "Armsby  Preserving 
Company,"  at  Yuba  City,  and  had  lodgings 
at  the  Windsor  Hotel  of  that  place.  On  the 
morning  of  the  7tb  of  July,  1906,  a  few  min- 
utes after  midnight,  a  fire  was  discovered  in 
the  "sitting  room"  of  said  hotel  by  the  son 
of  the  landlord.  The  fire,  after  some  ef- 
fort, was  extinguished;  no  great  amount  of 
damage  having  been  sustained.  The  defend- 
ant aided  to  some  extent  In  the  work  of  the 
extinguishment  of  the  fire.  Later  in  the 
same  day  the  defendant  was  arrested  by  the 
sheriff  upon  suspicion  of  having  set  the 
hotel  on  fire  and  was  confined  in  the  county 
Jail.  On  the  10th  day  of  July,  one  Aitken, 
superintendent  of  the  Armsby  Preserving 
Company,  called  upon  the  district  attorney 
and  stated  to  that  official  that  the  defend- 
ant desired  to  make  a  confession,  or  admt|^ 


CaL) 


PEOPIiJB  V.  8ILV£BS. 


607 


his  guilt  of  the  crime  of  arson.  Tlie  dis- 
trict attorney  thereupon  called  in  a  steno- 
grapher, and  then  sent  for  tlie  defendant 
who  was  brought  by  the  sheriff  to  the  office 
of  the  prosecuting  officer.  The  sheriff  plac- 
ed the  defendant  in  cliarge  of  the  district  at- 
torney and  immediately  thereafter  left  the 
latter '8  office.  The  defendant  then  made  a 
statement,  admitting  bis  sole  responsibility 
for  tlie  fire,  explaining,  however,  that  he 
started  the  Are,  not  because  of  any  malicious 
feeling  against  the  landlord  or  any  other  per- 
son occupying  apartments  in  the  hotel,  but 
because,  when  in  a  state  of  inebriety,  which 
he  claimed  to  be  his  condition  that  evening, 
he  seemed  to  possess  an  irresistible  and  un- 
conquerable impulse  to  "see  tilings  burn." 
Besides  the  district  attorney,  there  were 
present,  when  the  defendant  made  the  state- 
ment, said  Aitken,  a  Mr.  Stone,  president  of 
the  Armsby  Preserving  Company,  a  Pinker- 
ton  detective,  and  a  brother  of  the  defend- 
ant. The  defendant  not  only  admitted  start- 
ing the  fire  in  the  Windsor  Hotel,  but  de- 
clared that  he  had  previously  set  a  number 
of  other  buildings  in  Tuba  City  on  fire, 
among  which  was  a  structure  belonging  to 
the  Armsby  Preserving  Company.  At  the 
trial,  after  proof  of  the  corpus  delicti,  the 
district  attorney  himself  took  the  witness 
stand  for  the  purpose  of  giving  testimony 
relative  to  the  defendant's  admission  of  his 
participation  in  the  crime.  Preliminarily  to 
giving  evidence  of  the  confession,  the  district 
attorney  undertook  to  show,  as  It  was  in- 
cumbent upon  him  to  do,  that  the  same  was 
free  and  voluntary,  or  without  threats  or 
other  intimidation,  or  promises  of  favor  or 
other  Inducements,  and  further  testified: 
"When  Walter  Silvers  came  In,  I  said  to 
him  that  I  understood  he  desired  to  make  a 
confession.  He  said  nothing  at  that  time, 
but  tears  came  to  his  eyes,  and  Mr.  Aitken 
told  him  to  brace  up,  saying:  "Brace  up,  old 
man,  and  it  will  be  better  for  you,  and  tell 
everything  you  know.'  He  still  hesitated  for 
a  moment,  and,  to  relieve  him  until  he  re- 
gained his  composure,  I  asked  him  what  his  1 
name  was,  and  how  he  spelled  it."  The  dis- 
trict attorney,  after  stating  that  there  were 
no  Inducements  held  out  to  the  defendant  to 
make  a  statement,  proceeded  to  state:  "In 
fact,  I  said  to  Slivers  before  he  started  to 
talk  that  If  he  did  not  want  to  make  a 
statement  he  need  not,  but  1  understood  he 
did  and  was  there  for  that  purpose,  or  words 
to  that  effect;  that  if  he  did  not  want  to 
make  it,  all  right,  and  he  thereupon  made  a 
statement  confessing  to  this  alleged  offense." 
Objection  was  thereupon  interposed  by  the 
attorney  for  the  appellant  to  evidence  of  tlie 
confession  upon  the  ground  that.  It  appear- 
ing that  a  stenographer  had  taken  and  tran- 
scribed the  declarations  of  the  defendant, 
the  writing  or  stenographer's  transcription 
was  the  best  and  only  competent  evidence 
of  the  alleged  confession,  and,  after  some 
'ittle  discussion  between  court  and  counsel, 


objection  was  also  made  that  the  confession 
was  not  shown  to  have  been  voluntarily 
made.  The  court  overruled  the  objections, 
and  the  district  attorney  then  proceeded  to 
give  testimony  of  the  alleged  confession,  con- 
fining himself  to  the  statements  of  appellant 
regarding  the  particular  offense  charged  in 
the  Information.  It  may  here  be  parenthetic- 
ally stated  that  Mr.  Aitken,  who.  It  will  be 
remembei-ed,  gave  the  district  attorney  infor- 
mation of  the  desire  of  the  defendant  to 
make  a  statement,  did  not  testify  In  the  case, 
and  there  Is  therefore  nothing  in  the  record 
to  Indicate  the  circumstances  under  which 
Aitkin  was  authorized  by  the  defendant.  If 
at  all,  to  impart  the  information  to  the  pros- 
ecuting officer  that  appellant  wished  to  make 
a  statement. 

A  distinction  Is  made  by  many  cases  In 
this  country  and  In  England  between  con- 
fessions induced  by  one  having  no  authority 
or  control  over  the  prisoner,  and  those  in- 
duced by  persons  who  have  sucii  authority, 
as  constables,  prosecutors,  and  the  like. 
"But  the  cases  seem  to  hold  the  owner  of 
the  goods  stolen  to  stand  In  this  relation.* 
People  V.  Smith,  15  Cal.  411.  The  circum- 
stances of  each  particular  case  must,  now- 
ever,  serve  as  the  solo  criterion  of  whether 
an  admission  of  guilt  by  an  accused  person 
is  a  voluntary  confession  or  otherwise,  where 
such  confession  Is  obtained  through  promises 
or  threats  by  a  party  having  no  official  au- 
thority over  the  case.  A  confession  thus  pro- 
cured by  a  prosecuting  officer,  or  one  In 
official  authority  over  the  prisoner,  la  no 
doubt  Involuntary  per  se.  In  the  case  at  bar, 
we  know  of  no  reason  to  entertain  the  slight- 
est doubt  that  the  alleged  confession,  obtain- 
ed under  the  circumstances  as  detailed  by 
the  district  attorney,  was  not  only  not  vol- 
untary, but  was  extorted  from  the  defend- 
ant either  through  a  feeling  of  fear  with 
which,  by  some  means  on  some  occasion,  he 
had  been  inspired,  or  through  hope  of  clem- 
ency or  mitigation  of  punishment.  The  de- 
fendant had  been  employed  by  and  worked 
under  Aitken,  who  took  an  active  part  in 
securing  the  statement,  and  there  is  enough 
in  the  record  to  warrant  the  inference  that 
he  had,  previously  to  making  the  alleged 
confession  to  tlie  district  attorney,  admitted 
to  said  Aitken  that  he  was  responsible  for 
the  incendiary  burning  of  a  building  belong- 
ing to  the  company  of  which  Aitken  was  the 
superintendent.  According  to  the  testimony 
of  the  district  attorney,  when  he  appeared 
before  that  official  In  his  office  for  the  pur- 
pose of  making  a  statement,  the  defendant, 
upon  being  told  of  the  purpose  of  the  meet- 
ing, hesitated  some  time  before  speaking, 
and,  in  fact,  was  shedding  tears,  and  said 
nothing  whatever  until  after  Aitken,  evident- 
ly in  a  manner  indicating  friendship,  said, 
"Brace  up,  old  man.  Tell  the  truth  about 
it,  and  It  will  be  better  for  you."  While 
Aitken  was  not  a  person  "in  authority,"  this 
suggestion  by  him  to  the  defendant  was. 
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nevertheless,  made  In  the  presence  of  one 
who  was  "in  authority,"  and  the  defendant 
had  a  right  to  assume,  as  In  the  nature  of 
things  he  probably  did  assume,  from  the 
silence  of  the  district  attorney  when  Aitken 
thus  addressed  him,  that  whatever  was  or 
might  be  said  by  the  latter  was  approved  by 
the  prosecuting  officer.  The  statement  Is 
not  a  recital  of  the  circumstances  of  the  acts 
of  the  defendant  In  the  form  of  a  narrative, 
but  consists  throughout  of  categorical  an- 
swers to  questions  propounded  by  the  dis- 
trict attorney.  It  Is  true  that  the  prosecut- 
ing officer  said  to  the  defendant,  speaking 
of  the  burning  of  the  liotel:  "You  mlglit  tell 
us  about  the  other  night,  if  you  want  to 
tell  the  story.  If  not,  do  just  as  you  choose 
about  it."  But  Just  prior  to  that  suggestion, 
Aitkin,  in  addition  to  what  we  have  already 
quoted  from  his  remarks  to  the  defendant 
at  the  beginning  of  the  Interview,  and  In  re- 
ply to  a  declaration  of  the  appellant  that  "I 
am  not  going  to  tell  lies.  I  am  going  to 
give  the  truth  as  near  as  I  can  tell  it"— 
said:  "That  is  what  we  want  you  to  do,  and 
it  will  be  a  whole  lot  better  for  you  and 
everybody  concerned."  Of  course,  it  may  be 
true  that  no  part  of  the  alleged  confession, 
which  was  not  presented  to  the  court  be- 
fore the  decision  of  the  preliminary  issue  as 
to  whether  or  not  said  confession  was  free- 
ly and  voluntarily  made,  should  he  consid- 
ered in  determining  whether  the  court's  rul- 
ing In  admitting  it  was  erroneous  or  other- 
wise. It  may  be  stated,  however,  that  no- 
where does  It  appear  in  the  record  that  the 
district  attorney  cautioned  the  defendant 
that  the  suggestions  of  Aitken  were  not  in- 
dorsed by  him,  nor  would  be  binding  upon 
him  In  the  prosecution  of  the  case.  We  think 
that,  under  the  circumstances,  it  was  the 
duty  of  the  district  attorney  to  have  explic- 
itly explained  to  the  defendant  that  the  mat- 
ter of  making  a  statement  concerning  the  of- 
fense for  which,  upon  suspicion,  he  was  then 
detained  in  custody,  rested  entirely  with 
him;  that  he  could  make  a  statement  If  he 
so  desired,  or  not  make  one  if  such  was  his 
disposition;  that,  notivithstanding  Altken's 
repeated  suggestions  that  "It  would  be  l>et- 
ter  for  him  to  tell  ail,"  he  would  use  against 
him  in  the  prosecution  of  tlie  case  any  in- 
criminating declarations  the  defendant  might 
make. 

But,  while  we  think  the  alleged  confession 
was  inadmissible  because  it  was  not  free  and 
voluntary,  we  also  think  that  the  defendant 
by  bis  own  act  foreclosed  his  right  to  com- 
plain ot  the  ruling  of  the  court  admitting  it 
The  only  objection  made  against  the  intro- 
duction of  the  alleged  confession  Into  the 
record  when  It  was  first  offered  was  based 
upon  the  ground  that  the  statement  as  taken 
and  transcribed  by  the  stenographer  was  the 
best  evidence  of  the  declarations  of  the  de- 
fendant. The  attorney  for  the  defendant 
seemed  to  he  persistently  insisloiit  on  Rottin;; 
the  entire  statement  before  the  Jury  until 


the  court  suggested  that  the  preliminary  Is- 
sue to  be  determined  was  whether  or  not  it 
Involved  a  voluntary  confession.  At  this 
Juncture,  the  defendant's  counsel  for  the  first 
time  made  vigorous  protest  against  the  recei)- 
tion  Into  the  record  of  any  evidence  of  the  al- 
leged confession  upon  the  ground  that  no 
proper  foundation  had  been  laid  for  Its  ad- 
mission. After  the  district  attorney  had  been 
permitted  by  the  court  to  state  that  the  de- 
fendant had  admitted  setting  the  hotel  on 
fire,  counsel  for  appellant  cross-examined 
him  at  length,  bringing  out  fully  the  part 
which  Aitken  had  taken  In  the  interview,  as 
already  Indicated,  and  then  moved  to  strike 
out  all  the  testimony  of  the  witness  as  to 
the  alleged  confession  because  the  same  was 
not  voluntary.  The  court  denied  the  motion. 
Here  the  people  rested  their  case,  and  there- 
upon the  following  proceedings  were  had: 
"Mr.  Hewitt  (Counsel  for  Appellant):  I  now 
offer  In  evidence  the  confession  of  the  de- 
fendant as  actually  made  In  the  presence  of 
the  officers  of  the  court  Mr.  Schillig  (Dis- 
trict Attorney):  Very  well.  If  you  admit 
that  Is  the  confession  of  the  defendant  made 
on  the  10th  of  July,  1906,  I  am  willing  it 
should  go  In  evidence.  Mr.  Hewitt:  I  wish 
it  to  appear  in  the  record  of  the  case.  The 
Court:  You  cannot  introduce  Just  to  have  It 
appear  In  the  record.  It  must  have  some 
purpose.  Mr.  Schillig:  I  want  it  read  to  the 
Jury.  Mr.  Hewitt:  So  do  I.  The  Coiut:  You 
may  Introduce  It  for  all  purposes  for  which 
it  may  be  used.  Mr.  Hewitt:  I  so  Introduce 
It"  Thereupon  Mr.  Hewitt  read  the  entire 
confession  to  the  Jury,  and  It  was  marked 
"Defendant's  Exhibit  A."  It  will  thus  be 
observed  that,  although  vigorously  objecting 
to  the  admission  of  the  confession  Into  the 
record  when  offered  by  the  people,  appellant's 
counsel  himself  offered  and  had  It  received 
In  evidence  as  a  part  of  his  defense  "for  all 
purjjoses  for  which  it  may  be  used."  And  in 
so  doing,  the  appellant  surrendered  all  ad- 
vantage which  accrued  to  him  by  reason  of 
the  error  in  the  ruling  of  the  court  admltthig 
the  confession  at  the  behest  of  the  prosecu- 
tion. We  are,  we  must  confess,  at  a  loss 
to  understand  why  the  defendant  offered  and 
Insisted  upon  the  admission  of  the  complete 
statement  of  the  defendant  in  evidence.  It 
constituted  all  the  evidence,  so  far  as  the 
record  Iwfore  us  discloses.  Introduced  or 
offered  on  behalf  of  the  defendant  The 
written  statement  thus  given  to  the  Jury 
through  appellant's  own  act  contained  not 
only  an  admission  of  the  commission  of  the 
specific  offense  for  which  he  was  on  trial,  but 
also  a  confession  that  he  had  a  short  time 
previously  committed  several  other  similar 
offenses  in  Yuba  City.  The  district  attorney, 
when  testlfj'lng  to  the  confession,  expressly 
stated  that  he  desired  and  Intended  to  re- 
strict his  testimony  to  the  declarations  of 
the  defendant  Involving  only  the  particular 
crime   charged  In  the   Information.     If  the 

defense  bad  sought  to  show  that  ti^i^vi^cju 
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was  Insane,  or  was  for  some  other  reasoa 
temporarily  irresponsible  at  tbe  time  of  the 
peri)ctration  of  the  act,  there  might  hare 
been  some  reason,  for  anght  that  we  can 
discern  to  the  contrary,  for  the  Introduction 
of  the  whole  statement  of  the  defendant  as  a 
part  of  his  case.  But,  as  seen,  there  was 
no  sncb  defense  interposed,  nor  in  fact  any 
other  OTldence  offered  In  bis  behalf.  If  coun- 
sel for  the  defendant  could  see  any  purpose, 
beneficial  to  the  defendant,  for  giving  the 
statement  In  its  entirety  to  tbe  Jury,  he  could 
have  succeeded  in  so  doing  without  Injury  to 
his  client,  had  he  pursued  the  course  laid 
down  in  clear  terms  by  tbe  code.  His  ob- 
jection to  the  testimony  of  the  confession 
npon  the  ground  that  the  written  report 
thereof  by  the  stenographer  was  the  best  evi- 
dence of  what  the  defendant  had  said  was 
not  well  taken.  A  witness  is  required  to  rely 
upon  his  recollection  of  the  facts  to  which 
be  is  called  to  testify,  but  If  he  made  a  writ- 
ten memorandum  of  the  facts  at  the  time 
that  they  occurred,  or  at  a  time  when  they 
were  fresh  In  his  memory,  or  If  such  a  mem- 
orandum has  been  made  under  hla  direction, 
and  he  is  unable  to  detail  the  facta  from 
bis  Independent  recollection  of  them,  he  may 
then  resort  to  such  writing  for  the  purpose  of 
refreshing  bis  memory  respecting  such  facta. 
In  the  event  he  finds  it  necessary  to  thus  re- 
fresh his  memory,  the  writing  so  used  must 
be  produced  and  "may  be  seen  by  the  adverse 
party,  who  may  cross-examine  the  witness 
npon  it,  and  may  read  It  to  the  Jury."  Sec- 
tion 2047,  Code  ClT.  Proc.  This  rule  is,  of 
course,  applicable  where  the  evidence  is,  as 
was  the  fact  at  tbe  particular  stage  of  the 
case  with  which  we  are  now  dealing,  ad- 
dressed solely  to  the  court  upon  the  question 
of  the  admissibility  of  the  alleged  confession, 
and  the  full  statement  could  then  have  been 
upon  appellant's  motion  read  to  tbe  court, 
and  Its  purpose  limited  to  an  explanation, 
elucidation,  or  amplification  of  the  circum- 
stances under  which  the  same  was  obtained 
from  the  defendant.  In  order  the  better,  per- 
haps, to  enable  the  court  to  decide  the  point 
to  which  tbe  evidence  was  addressed.  It  is 
tiierefore  plain  to  be  seen  that  the  entire 
statement  could  have  thus  reached  the  Jury, 
by  an  indirect  course,  it  Is  true,  yet  with 
equal  force  and  effect  of  a  direct  presenta- 
tion of  it  to  the  triers,  and,  at  the  same  time, 
without  involving  tbe  sacrifice  of  the  only 
point  upon  which  the  defendant  could  rely 
and  hope  for  a  reversal  of  the  Judgment 
against  him.  But  it  seems  that  counsel  pre- 
ferred to  adopt  a  course  which  made  him  an 
indorser,  not  alone  of  everything  contained  In 
the  statement  of  the  defendant  concerning 
the  crime  of  which  he  was  adjudged  guilty, 
but  of  the  circumstances  under  which  that 
statement  was  secured,  for  he  not  only  ad- 
mitted It  to  be  the  confession  of  his  client,  but 
offered  It  himself  as  evidence  in  the  case  "for 
til  the  purposes  for  which  It  may  be  used." 


The  defendant  has  no  conceivable  ground  up- 
on which  to  complain  of  testimony  prejudicial 
to  blm  which  he  himself  pressed  to  the  at- 
tention of  the  Jnry. 

There  are  some  other  alleged  errors  aped- 
fled,  but  they  do  not  merit  attention. 

The  Judgment  Is  afiSrmed. 


We    concur: 
NEXT,  J. 


CHIPMAN,    P.    J.;    BUR- 
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CALIFORNIA  PACKERS'  CO.  v.  MERRITT 
FRUIT  CO.    (Civ,  263.) 

(Court  of  Appeal,  First  District  California. 
Oct  2,  1907.  Rehearing  Denied  Oct  30.  1007: 
Denied  by  Supreme  Court  Nov.  29,  1907.) 

1.  Appeal  —  Tnix  fob  Takiro  —  Rbvibw  or 

EVIDSNCK. 

Where  an  appeal  from  a  Judgment  on  the 
judgmeot  roll  with  a  bill  of  exoeptiong  was  not 
talien  within  60  days  after  judgment  rendered, 
the  sufficiency  of  the  evidence  to  justify  the 
findings  and  decision  cannot  be  reviewed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {  1888.] 

2.  Evidence— WuTTBK    Ihstsuiikkt  —  Paboi. 

Evidence. 

An  instrument  signed  by  plaintiff  acknowl- 
edged receipt  of  a  specified  sum  In  full  payment 
of  all  claims  then  or  previously  existing  in  favor 
of  plaintiff  and  aeainst  defendant  and  contained 
a  covenant  to  hold  defendant  free  from  all  lia- 
bility on  account  of  any  claim  made  by  a  fruit 
association  against  defendant  based  on  any  con- 
tract between  such  association  and  defendant 
of  date  prior  thereto,  plaintiff  to  defpnd  at  its 
own  cost  against  any  such  demands.  Held  that, 
while  the  clause  by  which  plaintiff  agreed  to 
save  defendant  harmless,  etc..  was  a  contract 
the  balance  of  the  instrumeut  was  a  mere  re- 
ceipt, subject  to  explanation  by  parol  proof 
showing  that  the  instrument  was  intended  only 
as  a  settlement  of  all  matters  between  the  par- 
ties pertaining  to  certain  dried  fruit  business. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  20,  Evidence,  8§  1829-1842.] 

8.  Compromise  and  Settlement— Scope. 

Where  a  receipt  executed  by  plaintiff  to 
defendant  in  full  settlement  "of  all  claims  and 
demands  then  or  theretofore  existing  by  plain- 
tiff against  defendant"  was  shown  by  parol  proof 
to  pertain  to  certain  transactions  in  dried  fruits 
between  the  parties,  and  to  have  had  no  relation 
to  defendant  B  liability  as  a  stockholder  for  un- 
paid stock  subscriptions,  such  receipt  was  no 
defense  to  defendant's  liability  for  calls  sub- 
sequently made  on  such  stock  for  which  defend- 
ant had  subscribed  prior  to  the  execution  of  the 
receipt 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Compromise  and  Settlement,  {§  54-74.] 

4.  Pleadino  —  Admissions  —  Releask  — 

Execution— Denial. 

Code  Civ.  Proc.  {  448,  provides  that  when 
a  defense  is  founded  on  a  written  instrument 
and  a  copy  is  contained  in  the  answer,  the  genu- 
ineness and  due  execution  thereof  are  admitted 
unless  plaintiff  files  an  aOidavit  denying  it 
Held  that  where  the  execution  of  a  receipt 
pleaded  by  defendant  as  a  discharge  was  not  so 
denied,  plaintiff  only  admitted  that  the  receipt 
was  genuine  and  duly  executed,  and  could  still 
prove  by  parol  what  demands  were  included 
therein,  or  that  it  was  executed  through  fraud 
or  mistake. 

[E)d.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  $  871.] 
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Appeal  from  Superior  Court,  Santa  Clara 
County ;  A.  L.  Rhoades,  Judge. 

Action  by  the  California  Packers'  Company 
against  ttie  Merritt  Fruit  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  R.  Leppo,  for  appellant  Jos.  R.  Pat- 
ton,  for  respondent. 

COOPER,  P.  J.  The  complaint  alleges  that 
the  defendant  In  September,  1900,  subscribed 
for  125  shares  of  the  capital  stock  of  plaintiff 
at  the  par  value  of  $10  per  share,  the  same 
to  be  paid  for  upon  call,  with  the  exception 
of  the  first  payment  of  25  cents  per  share, 
.ind  that  the  said  shares  were  issued  and  de- 
livered to  defendant;  that  in  March,  1904, 
plaintiff  duly  Issued  a  call  upon  Its  stock- 
holders for  $6  per  share  upon  every  share 
of  Its  capital  stock,  the  call  upon  defendant 
amounting  to  $750,  which  It  refused  and  neg- 
lected to  pay.  and  for  which  sum  Judgment 
Is  prayed.  The  answer  denies  the  principal 
allegations  of  the  complaint  and  alleges  af- 
firmatively that  In  January,  1903,  defendant 
paid  to  plaintiff  the  sum  of  $4,648.22  In  full 
payment  and  satisfaction  of  the  said  Indebt- 
edness and  of  ail  demands  of  every  kind  and 
nature,  and  that  thereupon  the  plaintiff  exe- 
cuted and  delivered  to  defcTidant  a  release 
and  discharge  of  said  Indebtedness. 

The  instrument  claimed  to  be  a  release  or 
discharge  is  set  forth  in  the  answer,  and  Is 
as  follows:  "San  ,Tose.  Cnl..  Jan.  10th.  lOO."?. 
The  California  Packers'  Oompiiny,  a  corpira- 
tlon,  has  this  day  received  from  the  Merritt 
Fruit  Company,  a  corporation,  the  sum  of 
forty-six  hundred  forty-eight  22/100  ($4,648.- 
22),  being  in  full  payment,  satisfaction  and 
discharge  of  all  claims  and  demands  of  every 
kind  and  nature  now  or  heretofore  existing 
in  favor  of  said  the  Callfom!a  Packers'  Com- 
pany, or  in  favor  of  the  California  Cured  Fruit 
Association,  a  corporation,  acainst  the  said  the 
Merritt  Fruit  Company;  and  In  consideration 
of  said  payment  aliove  mentioned  the  said  the 
California  Packers'  Company  covenants  and 
agrees  to  hold  safe  and  harmless  and  free 
from  all  liability  and  expenses  of  every  kind 
on  account  of  any  claim  or  demnrd  made  or 
to  be  made  by  the  said  California  Cured  Fruit 
.\ssociation  against  the  said  the  Merritt  Fruit 
Company  growing  out  of  or  based  upon  any 
contract,  dealing,  tranf-antlon  or  act  of  any 
kind  by  or  between  the  said  California  Cnrpd 
Fruit  Association  and  the  Merritt  Fniit  Com- 
pany, of  date  prior  hereto,  and  said  the  Cali- 
fornia Packers'  Company  further  covenants 
and  agrees  to  defend  and  protect  In  any  and 
all  courts,  or  otherwise,  at  Its  own  cost  and 
expense,  the  s.ald  the  Merritt  Fruit  Company, 
from  any  and  all  such  above  mentioned  claim 
or  claims,  demand  or  demands.  In  witness 
whereof,  the  said  the  California  Packers' 
Company,  by  resolution  of  Its  board  of  di- 
rectors, has  caused  this  Instmrnent  to  be  sub- 
scribed by  Its  prp.<!ldent  and  secretary,  and 
its  corporate  name,  with  corporate  seal,  the 


day  and  year  first  above  written.  California 
Packers'  Co.,  by  W.  M.  Griffin,  President,  by 
R.  W.  Hersey,  Secretary."  [Seal.]  Findings 
were  filed,  upon  which  Judgment  was  entered 
for  plaintiff  as  prayed.  This  appeal  Is  from 
the  judgment  on  the  Judgment  roll  with  a  bill 
of  exceptions,  but,  as  the  appeal  was  not  tak- 
en within  60  days  after  the  rendition  of  the 
Judgment,  we  cannot,  under  the  well-settled 
rule,  consider  the  sufficiency  of  the  evidence 
to  Justify  the  findings  and  decision.  We 
must  therefore  consider  the  findings  final  as 
to  the  facts. 

The  case  turns  on  tbtt  construction  of  the 
Instrument  herein  set  forth  as  to  whether  or 
not  It  Is  a  contract  or  a  receipt,  and  as  to 
whether  or  not  parol  evidence  was  admissible 
to  explain  it  and  show  the  circumstances  un- 
der which  it  was  given.  The  court  below,  un- 
der defendant's  objections,  received  evidence 
of  the  facts  and  circumstances  under  which 
it  was  given,  and  for  the  purpose  of  explain- 
ing it.  It  found  that  at  the  time  of  giving 
the  instrument  the  plaintiff  and  defendant 
had  an  adjustment  of  certain  controversies 
growing  out  of  demands  and  cross-demands, 
relating  to  the  handling,  disposal,  sale,  and 
storage  of  certain  dried  fruits  of  the  crop  of 
1000.  and  upon  such  settlement  defendant 
agreed  to  pay  and  did  pay  the  sum  of  $4.- 
G4S.22  in  full  payment  of  its  llabilitlea  to 
piaiutlfT.  "growing  ont  of  or  connected  with 
the  said  sale,  disposal,  handling  and  storage 
of  said  dried  fruits,  and  upon  such  payment 
by  defendant  to  plaintiff,  the  plaintiff  then 
and  thereupon  and  in  pursuance  thereof  exe- 
cuted and  delivered  to  defendant  the  instru- 
ment set  forth  and  described  in  defendant's 
answer."  The  court  further  found  that  the 
said  settlement  did  not  include,  nor  was  it 
intended  to  include,  "defendant's  obligation 
and  liability  to  pay  piainticr  said  defendant's 
unpaid  portion  of  the  subscription  price  upon 
its  125  shares  of  plaintiff's  capital  stock,  or 
any  portion  thereof,  or  any  call  or  demuud 
therefor  made  or  to  be  made  by  plaintiff's 
board  of  directors."  Notwltlistandlng  the 
fact  that  we  must  regard  the  findings  as 
true  upon  the  record  before  us,  we  have  ex- 
amined the  evidence,  and  it  supports  the  find- 
ings. In  fact,  there  is  no  conflict.  Of  course, 
if  the  instrument  is  a  contract  which,  bv  its 
terms,  settled  all  claims  between  plaintiff 
and  defendant,  the  court  erred  in  admitting 
evidence  to  explain  It,  and  to  show  the  cir- 
cumstances under  which  it  was  given,  hut  It 
Is  not  such  contract.  It  was  as  to  defendant 
a  mere  receipt  for  money.  The  fact  that  it 
stated  that  the  money  received  was  in  full 
of  ail  claims  and  demands  must  be  held  to 
mean  the  claims  and  demands  for  which  the 
money  was  given  In  satisfaction.  A  receipt 
may  always  be  explained,  and  even  the 
amount  of  money  stated  in  the  receipt  to 
have  been  paid  may  be  shown  by  parol  evi- 
dence to  have  been  a  dlflTerent  sum.  If  the 
amount  or  sum  mentioned  In  the  receipt  may 
be  contradicted  by  parol,  there  Is  no^asuu 
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wby  the  words  "all  claims  and  demands"  may 
not  also  be  contradicted  or  explained.  One 
word  In  a  receipt  Is  no  more  sacred  than  an- 
other. A  receipt  Is  not  Intended  to  be  an 
exclnslTe  memorial,  and  for  this  reason  the 
authorities  all  hold  that  the  facts  may  be 
shown.  A  receipt  Is  only  a  written  admission 
of  a  transaction  independently  existing,  and, 
like  other  admissions,  It  Is  not  conclusive. 
It  is  evidence — and  often  very  convincing  evl- 
d«ice — against  the  party  who  gives  it,  but  It 
Is  not  conclusive.  Being  only  evidence  of  a 
fact.  It  cannot  be  held  to  destroy  any  existing 
right  In  no  way  connected  with  it 

Now,  applying  the  above  principles  to  the 
facts  of  this  case,  the  defendant  was  Indebt- 
ed, or  bad  Incorred  an  obligation  by  which 
it  might  become  Indebted,  to  the  plaintiff 
on  a  call  for  subscription  for  capital  stock. 
The  liability  or  Indebtedness  so  existing 
conld  be  discharged  by  the  payment  of  tbe 
amount  of  such  Indebtednesa  The  fact  of 
payment  would  extinguish  tbe  indebtedness, 
but  certainly  the  giving  of  a  receipt  of  Itself 
would  not  have  that  effect.  Here  the  defend- 
ant said  in  effect:  "I  paid  yon  the  amount 
of  the  call  of  $6  per  share."  The  plaintiff  In 
answer  said :  "You  did  not."  The  defendant 
replies:  "Here  is  a  receipt  for  $^,648.22  In 
paym«it  of  all  claims  of  every  kind  and  na- 
ture." The  plaintiff  offered  evidence  to  show 
that  the  receipt  was  for  a  settlement  and  ad- 
Jnstment  of  certain  dealings  In  regard  to 
dried  fruits ;  that  the  amount  that  might  be- 
come dne  upon  a  call  for  a  subscription  to 
tbe  capital  stock  of  plaintiff  was  In  no  way 
considered  or  mentioned;  that  the  Items 
going  to  make  up  the  sum  named  In  the  re- 
ceipt were  all  in  connection  with  drying 
fruits ;  that  the  call  for  the  $6  had  not  even 
been  made,  and  there  was  nothing  due  upon 
It  at  the  time  the  receipt  was  given.  Defend- 
ant objected,  and  in  effect  said;  "Oh,  yes; 
what  you  say  Is  tnie,  but  I  have  your  receipt, 
and  your  receipt  Is  a  contract,  and  you  can- 
not dispute  it  by  parol."  It  Is  true  that  there 
are  cases  In  which  what  Is  called  a  receipt 
is  held  to  be  a  contract  notwithstanding  Its 
name ;  but  In  all  such  cases  we  apprehend  it 
will  be  found  that  the  receipt  was  a  settle- 
ment of  the  matters  and  things  for  which  it 
was  given,  and  that  It  was  Intended  to  be 
flnal.  There  Is  a  clnuse  In  the  Instrument  at 
bar  by  which  the  plaintiff.  In  consideration  of 
the  said  payment,  agreed  to  save  defendant 
harmless  from  all  liability  or  claims  of  the 
"California  Cured  Fruit  Association."  That 
part  of  the  Instrument  Is  a  contract,  but  it  Is 
a  contract  In  consideration  of  the  $4,C48.22 
pertaining  to  tbe  fruIt-drylng  business,  and 
evidently  connected  with  the  handling,  sale, 
and  storage  of  dried  fruits  of  the  crop  of 
1900.  In  other  words,  the  receipt  was  In  full 
for  tbe  claims  of  plaintiff  and  the  California 
Cured  Fruit  Association  In  regard  to  the 
drying  and  handling  of  fruit  for  either.  We 
may  hold  tbe  instrument  to  be  a  contract  and 
a  settlement  In  full  of  all  matters  pertaining 


to  the  handling,  sale,  storage,  and  disposal 
of  the  dried  fruits  of  the  crop  of  1900.  That 
was  what  the  parties  intended,  and  the  court 
so  found. 

As  to  the  claim  that  might  arise  upon  a  fu- 
ture call  for  defendant's  subscription  to  plain- 
tiff's capital  stock,  tbe  Instrument  was  not 
a  contract.  Such  liability  was  not  In  the 
mind  of  the  parties.  It  was  not  even  spoken 
of  during  the  settlement.  Now,  a  contract  Is 
an  agreement,  upon  sufficient  consideration, 
to  do  or  not  to  do  some  particular  thing. 
What  particular  thing  did  the  plaintiff  agree 
to  do?  It  certainly  did  not  agree  to  cancel 
all  liabilities  of  defendant  by  reason  of  Its 
subscription  to  the  capital  stock.  It  did  not 
make  any  agreement  of  any  kind  as  to  the  lia- 
bility In  controversy.  If  it  did,  what  is  the 
consideration V  It  could  not  be  the  auioiiut  or' 
money  that  was  paid  to  plaintiff,  because  that 
amount  was  the  amount  agreed  upon  and  fix- 
ed as  a  settlement  for  the  fruit  transactions. 
To  hold  this  Instrument  to  be  a  contract  in 
regard  to  the  subject-matter  of  this  suit 
would  be  to  hold  that  an  agreement  was  made 
as  to  a  thing  that  was  never  mentioned,  and 
the  money  that  was  paid  for  and  in  regard  to 
a  different  transaction  a  consideration  for 
such  agreement. 

In  Hawley  &  Co.  ▼.  Bader,  15  Cal.  44,  it  was 
held  In  a  suit  upon  an  account  against  B.  & 
S.  as  a  firm,  a  receipt  to  B.  alone  signed  by 
plaintiff  "in  full  of  all  accounts  and  demands 
due  us  at  this  date"  might  be  shown  by 
parol  evidence  to  cover  firm  as  well  as  indi- 
vidual indebtedness.  In  Snodgrass  v.  Parks, 
79  Cal.  56,  21  Pac.  429,  It  was  held  that  parol 
evidence  was  admissible  to  show  that  a  re- 
ceipt for  a  certain  sum  of  money,  which  re- 
cited that  the  money  was  paid  on  a  contract 
of  purchase,  was  in  fact,  given  and  received 
as  payment  of  rent.  In  the  late  case  of  Jer- 
sey Island  Dredging  Co.  v.  Whitney,  149  Cal. 
269,  86  Pac.  509,  691,  it  was  held  that  in  an 
action  for  services  rendered  after  the  date  of 
a  bill  rendered  for  prior  services,  tbe  amount 
of  which  was  disputed,  and  subsequently  set- 
tled for  a  less  sum  "In  full  satisfaction  of  all 
claims,"  the  plaintiff  was  entitled  to  show  by 
parol  that  but  one  item  in  tbe  bill  was  disput- 
ed, that  there  was  no  discussion  as  to  any- 
thing else  than  the  settlement  and  satisfac- 
tion of  that  bill.  The  case  was  decided  the 
other  way,  and  the  receipt  held  to  be  a  con- 
tract by  the  district  court  of  appeal  for  the 
first  district  A  petition  for  a  rehearing  was 
filed  in  said  district  court,  and  two  of  the 
justices  of  said  court  voted  for  a  rehearing. 
The  case  was  then  ordered  up  to  the  Supreme 
Court,  and  the  decision  is  by  the  court  in 
bank.  Tbe  court  there  said :  "Assuming  that 
the  writing  relied  on  constituted  a  valid  con- 
tract or  release  instead  of  a  mere  receipt, 
the  question  still  remained  as  to  what  was 
released  thereby."  So  in  this  case  the  parol 
evidence  was  admitted  for  the  purpose  of 
showing  what  claims  and  demands  were  in- 
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eluded  In  the  settlement  for  wblcb  the  receipt 
■was  given. 

Defendant  contends  that  Its  motion  for 
judgment  on  the  pleadings  should  have  been 
granted.  This  contention  Is  based  upon  the 
fact  that  the  answer  contained  a  copy  of  the 
Instrument,  and  the  plaintiff  did  not  comply 
with  section  448  of  the  Code  of  Civil  Proce- 
dure by  filing  an  affidavit  denying  the  same. 
The  section  relied  upon  provides  that  when 
the  defense  is  founded  upon  a  written  In- 
strument and  a  copy  of  such  instrument  is 
contained  in  the  answer  thereto,  the  genu- 
ineness and  due  execution  of  sucb  instru- 
ment are  deemed  admitted  unless  the  plain- 
tiff file  an  affidavit  denying  It.  The  admis- 
sion by  reason  of  the  failure  to  file  this  affi- 
davit does  not  go  beyond  the  language  of  the 
statute.  It  was  thus  admitted  In  this  case 
that  the  receipt  was  genuine  and  duly  execut- 
ed. Plaintiff  did  not  In  any  manner  attempt 
to  prove  anything  to  the  contrary.  B6<»ause 
the  instrument  was  genuine  and  duly  execut- 
ed, the  plaintiff  was  not  prevented  from  offer- 
ing parol  evidence  as  to  the  surrounding  clr^ 
cumstances,  and  for  the  purpose  of  showing 
what  demands  were  Included  in  the  receipt. 
Plaintiff  had  the  right  to  controvert  the  in- 
strument by  evidence  of  mistake  or  fraud,  or 
to  show  that  It  had  no  connection  with  the 
demand  sued  upon.  Newson  v.  WooUacott, 
(Cal.  App.)  91  Pac.  347 ;  Moore  v.  Copp,  119 
Cal.  429.  51  Pac.  630. 

This  disposes  of  the  material  questions  in 
the  case.    The  judgment  is  affirmed. 

We  concur:     HALL,  J.;    KERRIGAN,  J. 


6  Cal.  App.  538 

MOXTIJO  et  al.  v.  ROBERT  SHERER  &  CO. 
et  al.     (Civ.  393.) 

(C3ourt  of  Appeal.   Second  District.  California. 

Oct.  4,   1007.    Rehearing   Denied   by 

Supreme  Court  Nov.  29,  1907.) 

1.  Appeai^Biix  of  Exceptions  — Review  — 
Presumption. 

la  the  absence  of  a  bill  of  exceptions  to  a 
ruling  rpfusinc  to  admit  a  record  of  certain  mo- 
tions into  the  statement,  it  will  be  assumed  on 
appeal  that  the  reasons  for  the  ruling  were  suf- 
ficient. 

2.  Forcible  Entry  and   Detainer  —  Issues 
AND  Proof. 

Where,  in  forcible  entry,  plaintiff  alleged 
damn;;es  to  certain  lots  by  defendant's  blasting 
operations,  but  his  testimony  failed  to  connect 
the  property  on  which  be  claimed  defendants 
entered  with  that  described  in  the  complaint, 
he  could  not  recover. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forcible  Entry  and  Detainer,  §  130.] 

3.  Evidence  —  Weigiit  and  Sufficiency  — 
NEr,.\TivE  Testimony. 

Evidence  that  witness  had  never  seen  cer- 
tain things  with  reference  to  an  alleged  forcible 
entry  on  land  in  controversy,  though  he  had 
lived  "right  there  adjoining  the  property"  for 
1.5  years,  justified  a  pre.sumption  that  he  would 
have  seen  them  had  they  occurred. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  SS  2432-2434.] 


4.  Appeal  —  Findings  —  CoNPticnKa  Evi- 
dence—Review. 

A  finding  by  the  trial  court  on  conflicting 
evidence  will  be  sustained  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3083-39SLt.] 

5.  Forcible  Entry  and  Detainer— Title- 
Evidence. 

In  an  action  for  forcible  entry,  evidence  of 
plaintiff's  ownership  was  inadmissible;  title  not 
being  involved. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Forcible  Etatry  and  Detainer,  §$  137, 
138.] 

6.  Property— Realty— Proof  of  Title— Pa- 
rol Evidence. 

Title  to  land  cannot  be  established  by  parol 
evidence. 

Appeal  from  Superior  (3oart,  Los  Angetea 
County ;  Curtis  D.  Wiibnr,  Judge. 

Action  by  Manuel  Montijo  and  others 
against  Robert  Sberer  St  Oo.  and  others.  From 
a  Judgment  for  defendants  and  from  an  or- 
der denying  plaintiffs'  motion  for  a  new  trial, 
they  appeal.    Affirmed. 

See  91  Pac.  261. 

Wm.  Crawford,  for  appellants.  Blcknell, 
Gibson,  Trask,  Dunn  &  Crutcher  (Edward  E. 
Bacon,  of  counsel),  for  respondents. 

TAGGART,  J.  An  action  of  forcible  entry. 
Plaintiffs  allege  ownership  and  actual  posses- 
sion of  lots  designated  as  44,  45,  46,  47,  and 
48  of  a  certain  subdivision  In  the  city  of  liOs 
Angeles,  and  the  forcible  entry  of  defendants 
upon  lots  44  and  45  at  divers  times  on  Feb- 
ruai?  2,  1906,  and  at  other  times  between 
that  date  and  February  14,  1906,  and  that 
defendants  blasted  and  tore  up  and  carried 
away  large  portions  of  tbe  soil  of  said  lots. 
The  prayer  of  the  complaint  Is  for  damages 
only.  Judgment  was  for  defendants,  and 
plaintiffs  appeal  from  the  judgment  and  from 
an  order  denying  their  motion  for  a  new  triaL 

It  is  st.ited  In  appellants'  brief  that  they 
made  a  motion  to  strike  out  tbe  answer  and 
moved  for  a  judgment  on  the  pleadings  on 
the  ground  that  the  answer  did  not  state  facts 
sufficient  to  constitute  a  defense,  but  that 
the  court  denied  both  motions.  The  ques- 
tion is  presented  in  the  argument,  although 
it  appears  from  the  brief  that  the  court  re- 
fused to  admit  a  record  of  these  motions  into 
the  statement  No  bill  of  exceptions  on  this 
ruling  appears  In  the  transcript,  and,  in  tbe 
absence  of  any  showing,  we  are  bound  to  as- 
sume that  the  reasons  of  the  trial  court  for 
refusing  to  embody  these  matters  in  tbe 
"statement"  were  valid  and  sufficient  Tbe 
grounds  of  the  motion  for  a  new  trial,  as 
stated  in  the  notice,  are:  Insufficiency  of 
the  evidence  to  justify  the  decision  of  the 
court,  and  that  the  decision  of  the  court  Is 
against  law.  The  specifications  of  error  In 
the  statement  on  motion  for  a  new  trial  do 
not  cover  the  latter  ground,  but  specify  an 
error  of  law  occurring  during  the  trial  by  a 
ruling  of  the  court  striking  out  a  statement 
made  by  the  plaintiff  Manuel  Montijo  when  a 
witness   on   the   stand.    Tbe   nartkular   I9 
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which  the  erldence  Is  claimed  to  be  InsufB- 
dent  to  support  the  decision  of  the  court  Is 
addressed  to  the  finding  that  the  plaintiffs 
were  never  In  either  actual  or  constructive 
possession  of  the  property  forcibly  entered. 

The  testimony  of  plaintiff  Montljo  failed 
entirely  to  connect  the  property  on  which  he 
said  the  defendants  entered  with  that  de- 
scribed in  the  complaint  The  only  deduction 
the  court  was  able  to  make,  as  stated  by  it, 
was  that  "the  blasting  was  50  feet  away  from 
bis  house  and  at  the  end  of  the  hill."  There- 
upon, by  consent  of  the  parties,  tlie  court 
visited  the  premises,  and  upon  returning  into 
court  the  Judge  made  a  statement  In  open 
court  of  his  observations  taken  on  the  prem- 
ises. From  this  statement  it  appeared  that 
the  buildings  and  Improvements  of  plaintiff 
were  on  lots  46,  47,  and  48,  and  that  none  of 
them  were  on  the  lots  In  question,  44  and  45. 
It  also  appeared  that  none  of  the  lots  were 
Inclosed.  This  statement  Is  corroborated  by 
one  of  the  witnesses  for  defendants,  an  engi- 
neer who  surveyed  the  property,  who  testified 
to  the  conditions  existing  for  a  period  of 
three  years  previous  to  the  alleged  entry  of 
defendants.  The  negative  testimony  of  the 
witness  Maloney  that  he  never  saw  certain 
things,  although  he  lived  "right  there  adjoin- 
ing the  property"  for  16  years,  is  corrobora- 
tive evidence,  as,  bad  the  things  mentioned 
been  there,  the  court  was  entitled  to  jH^sume 
that  Maloney  would  have  seen  them,  such 
were  his  (^portunltles  for  observation.  There 
was  abundant  evidence  to  support  the  finding 
complained  of,  even  though  it  be  conceded 
that  the  testimony  of  platntiffs  will  bear  the 
construction  given  it  by  appellants.  It  then 
becomes  a  question  of  a  conflict  In  the  evi- 
dence, in  which  case  the  findings  of  the  trial 
court  must  be  sustained.  The  decision  is  not 
against  law,  and  there  was  no  error  in  strik- 
ing out  the  testimony  of  plaintiff  Montljo  as 
to  his  ownership.  His  title  was  not  involved, 
and,  if  it  were,  could  not  be  established  by 
parol  evidence. 

We  find  no  error  In  the  record,  and  the 
Judgment  and  order  of  the  trial  court  are 
affirmed. 

We  concur:    ALLEN,  P.  J.;    SHAW,  J. 


•  Cal.  App.  491 

PEOPLE  T.  COLLINS.    fCr.  75.) 
(Court    of    Appeal,    First   District,    California. 

Oct.  2,  1907.    Rehearing  Denied  Oct.  30.  1907; 

Denied  by  Supreme  Court  Kov,  29,  1907.) 

1.  PKBXDBT  —  iHDICIUSm  —  ASSIOKMENT    OF 

Pebjubt. 

An  indictment  for  perjury  alleged  that  de- 
fendant, etc.,  did  willfully,  etc.,  contrary  to  bis 
oath.  Mtate  as  true  that  on  a  specified  date,  at 
a  church  described,  a  marriage  ceremony  was 
performed  between  defendant  and  one  A.  N.  by 
a  clergyman  named,  in  the  presence  of  persons 
named,  etc. ;  that  such  testimony  was  false,  and 
was  Icnown  by  defendant  to  be  false  at  tlie  time 
it  was  so  given,  willfully  and  knowingly ;  that 
on  the  said  date  specified  and  at  the  church  de- 
scribed, a  marriage  ceremony  was  not  performed 
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between  defendant  and  A.  N-,  etc.;  that  the 
truth  was  that  on  the  date  specified  and  at  the 
church  descril>ed  a  marriage  ceremony  was  per- 
formed lietween  defendant  and  C.  N..  etc.  Held. 
tliat  though  the  allegation  that  on  the  date  and 
at  the  place  specified,  etc.,  a  marriage  ceremony 
was  not  performed  l)etween  defendant  and  A. 
N.  be  regarded  as  a  negative  pregnant,  there 
being  no  allegation  of  the  substantive  fact  that 
a  marriage  was  performed  l)etween  defendant 
and  A.  N.  at  a  certain  time  and  place,  bnt  an 
allegation  that  defendant  falsely  so  testified,  the 
indictment  contained  a  sufficient  assignment  of 
perjury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perjury,  U  90-94.] 

2.  Bavx— CoNSTRucnoR  or  Irdiotubnt. 

Where  an  indictment  for  perjury  is  ob- 
jected to  aa  not  containing  a  suificient  assini- 
ment  of  perjury,  the  entire  Indictment  must  oe 
read  and  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Perjnry,  H  90-94.] 

8.  Same— Materialitt. 

An  averment  in  an  indictment  for  perjury 
that  the  testimony  alleged  to  have  been  per- 
jured then  and  there  given  by  defendant  was  ma- 
terial to  the  action  and  the  trial  described,  in 
wliich  the  testimony  was  given,  and  material  to 
the  issues  therein,  etc.,  was  a  sufficient  allega- 
tion of  materiality,  unless  it  affirmatively  ap- 
peared from  other  averments  that  the  testimony 
was  immaterial. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Perjury,  H  82-89.] 

4.  Same— Definition. 

False  testimony  circumstantially  material, 
or  sopnorting  or  giving  credit  to  a  witness,  or 
discrediting  him  with  respect  to  the  main  facts 
in  issue,  is  perjury. 

fBM.  N"te.— For  rases  in  point,  see  Cent.  Dig. 
voL  39,  Perjury,  H  38-54.] 

6.  Same— Oath— AtJTHOBiTT  to  Aduinisteb. 

Pen.  Code.  8  966,  provides  that  in  an  In- 
dictment for  perjury,  it  shall  lie  sufficient  to 
set  forth  in  what  court  and  before  whom  the 
false  oath  was  taken,  and  that  the  court  or  the 
peKon  before  whom  it  was  taken  had  authority 
to  administer  it,  etc.  Held,  that  under  Code 
Civ.  Proc.  §  2093,  providing  that  a  deputy  coun- 
ty clerk  is  ex  officio  clerk  of  the  superior  court, 
and  has  power  on  the  trial  of  actions  therein  to 
administer  oaths  to  witnesses,  an  indictment  for 
perjury  alleging  that  in  a  certain  action  in  the 
superior  court  having  jurisdiction,  defendant 
was  called  as  a  witness,  and  that  then  and  there 
one  M.  was  a  duly  appointed,  qualified,  and  act- 
ing deputy  clerk  and  an  officer  authorized  by 
law  to  administer  oaths,  and  authorized  to  ad- 
ministpr  an  oath  to  dpfendant,  and  did  in  such 
trial  administer  an  oath  to  defendant  in  due  form 
of  law.  etc..  sufficiently  charged  that  such  offi- 
cer bad  authority  to  administer  the  oath. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  39.  Perjury,  §S  76-79.] 

6.  Same— Form  op  Oath. 

An  indictment  for  perjury  charging  that  de- 
fendant was  sworn  to  testify  to  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  though 
not  precisely  in  the  form  prescribed  by  Code 
Civ.  Proc.  8  2094.  was  nevertheless  sufficient, 
under  Pen.  Code,  §  121,  declaring  that  it  shall 
be  no  defense  to  a  prosecution  for  perjury  that 
the  oath  was  administered  or  taken  in  an  ir- 
regular manner. 

FEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Perjury,  J  80.] 

7.  Same— Substance  of  Contboverst. 

An  indictment  for  perjury  charging  that  de- 
fendant was  duly  sworn  in  a  certain  case  then 
and  there  at  issue,  giving  the  title  of  the  case 
and  setting  out  defendant's  testimony  therein, 
with  the  averment  of  its  materi/ " 
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dently  alleged  the  inbstance  of  the  eontroversj' 
In  respect  to  irhich  the  offenM  was  committed. 
[Ed.  Note.— For  caRes  in  point,  aee  Cent  Dif. 
ToL  89,  Perjury,  8!  72-7B.f 
g.  Cbimtnad  Law  —  iNDionosifT  —  DnrEOTB — 

Af  PEAIy— PbXJC  DIOK. 

Where  an  indictment  for  perjury  waa  snfB- 
dent  to  fully  inform  defendant  of  the  charge 
against  hini;  and  none  of  the  alleged  defects 
were  prejudicial  to  his  substantied  rights,  they 
were  immaterial,  and  not  ground  for  reversal 
of  a  conviction,  under  Pen.  Code,  S  1258,  pro- 
viding that,  after  hearing  the  appeal,  the  court 
must  give  judf^ment  without  regard  to  technical 
error*  or  defects  not  affecting  the  substantial 
rights  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent;  Dig. 
▼ol.  15,  Criminal  Law,  f  8101.] 

8.    PERJTTKT— VEBDICT— EVIDENCB. 

In  a  prosecution  for  perjury,  evidence  held 
to  sustain  a  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dlff. 
vol.  39,  Perjury,  IS  117-124.] 

10.  Sams— EviDE!«cx— Materiaxitt. 

Where  an  issue  was  presented,  in  an  action 
against  defendant  for  support,  as  to  whether 
defendant  married  C.  N.  on  May  15.  18S9.  and 
be  was  charged  to  have  falsely  testified  that  a 
marriage  ceremony  was  performed  at  such  time 
and  place  between  himself  and  A.  N.,  the  evi- 
dence in  a  prosecution  for  perjury  that  in  con- 
nection with  such  testimony  defendant  also 
testified  that  he  and  A.  N.  had  previously  en- 
tered into  a  marriage  contract,  and  that  the 
ceremony  so  testified  as  having  lieen  performed 
was  performed  out  of  deference  to  her  religious 
scruples,  was  inadmissible  to  show  that  as  the 
ceremony  succeeded  the  contract  it  was  of  no 
legal  effect  and  therefore  the  testimony  was 
immaterial  on  the  question  of  marriage. 

11.  Cbimtnai,  Law  —  Apfeal  —  Recitals  of 

TBANSCBIPT— CONCLtrSIVKNESS. 

A  recital  in  a  transcript  In  a  criminal  case 
that  the  trial  jurors  for  1005  were  duly  selected 
by  the  judges  of  the  superior  court,  and  their 
names  duly,  regularly,  and  legally  deposited  in 
the  trial  jury  box  on  February  14,  1903.  was 
conclusive  as  to  the  regularity  of  the  original 
selection  of  trial  jurors  for  that  year. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  2894-289a] 

12.  JtrBT— Challenge— Gbounds. 

Under  the  rule  that  a  challenge  to  the  panel 
can  be  founded  only  on  a  material  departure 
from  the  forms  in  respect  to  the  drawing  ami 
return  of  the  jury  in  civil  actions,  accused  could 
not  challenge  the  panel  on  the  ground  that  the 
jurors  were  drawn  from  a  panel  whose  term 
had  expired,  as  their  being  required  to  sen-e 
longer  than  the  law  required  did  not  affect  the 
regularity  of  their  drawing  or  return. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  31,  Jury,  S8  391,  643.] 

13.  Ckimiwai,  Law— Appeal— Competenct  o» 
JtTBOB- Review. 

The  findings  of  the  trial  judge  as  to  the 
competency  of  a  juror,  based  on  conSicting  state- 
ments concerning  his  qualifications,  will  not  be 
disturbed  on  appeal. 

lEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {{  3056,  3074.] 

14.  PebJUBT— JXJBISDIOTION— EXA3I1HATI0N  OW 

Offenses. 

That  the  grand  jury  which  had  indicted  de- 
fendant for  perjury  had  previously  Indicted  him 
for  bieamy,  and  that  both  charges  involved  the 
fact  thnt  defendant,  married  a  certain  woman  on 
a  specified  date,  did  not  deprive  the  court  of  Ju- 
risdiction to  tr^  such  perjury  indictment  so  as  to 
make  it  impossible  for  accusied  to  have  committed 
perjury  on  the  trial  of  the  perjury  indictment 

[Ed.  Note.— For  canes  in  point  see  Cent  Dig. 
vol  39,  Perjury,  }{  27-35.1 


Appeal  from  Snperlor  Court,  City  and 
County  of  San  Francisco ;  Albert  O.  Burnett; 
Judge. 

Oeorge  D.  Collins  was  convicted  of  perjury, 
and  be  appeals.    Affirmed. 

Bee  86  Pac.  895. 

Geo.  D.  Collins,  In  pro.  per.  Attorney  Gen* 
eral  Webb,  for  the  People. 

HALL,  J.  The  defendant  was  charged  by 
Indictment  with  the  crime  of  perjury,  and 
upon  trial  was  convicted.  He  moved  for  a 
new  trial,  but  his  motion  was  denied,  and 
Judgment  pronounced.  He  thereupon  ap- 
pealed to  this  court  from  the  order  denying 
his  motion  for  a  new  trial  and  from  the  Judg- 
ment As  all  the  matters  that  could  be  urged 
for  a  reversal  of  the  order  denying  the  mo- 
tion for  a  new  trial,  upon  the  record  l>efor» 
us,  are  equally  available  to  the  defendant  on 
the  appeal  from  the  Judgment,  the  arguments 
have  been  directed  especially  to  the  appeal 
from  the  Judgment 

The  transcript  as  originally  filed  in  thla 
court  contained  no  demurrer  to  the  Indict- 
ment but  subsequently,  on  suggestion  of 
diminution  of  the  record,  appellant  was  al- 
lowed to  file  in  this  court  a  certified  copy  of 
such  demurrer,  subject  to  the  objection  of  re- 
spondent that  this  court  could  not  consider 
the  same,  for  the  reason  that  there  is  no  ex- 
ception presented  by  bill  of  exceptions  to  the 
ruling  of  the  court  thereon.  Inasmuch,  how- 
ever, as  we  think  that  the  action  of  the  court 
in  overruling  the  demurrer  should  be  sus- 
tained, we  have  not  deemed  it  necessary  to 
pass  upon  the  question  of  practice  involved  In 
the  objection  of  respondent,  but  have  pre- 
ferred to  pass  upon  the  questions  presented 
by  the  demurrer.  The  demurrer  is  both  gen- 
eral and  special,  and  much  the  greater  por- 
tion of  defendant's  brief  is  devoted  to  a  dim 
cusslon  of  the  points  raised  by  bis  demurrer. 
The  principle  objections  to  tbe  Indictment 
grow  out  of  the  contention  that  the  indict- 
ment contains  no  sufficient  assignment  of  per- 
jury, and  it  is  this  contention  we  shall  first 
consider. 

Tbe  indictment  is  quite  lengthy,  occupying 
about  18  folios  of  closely  printed  matter  In 
the  transcript,  and  we  do  not  deem  it  neces- 
sary to  set  it  forth  in  full.  After  setting 
forth  the  various  formal  matters  and  mat- 
ters of  inducement,  and  the  pendency  of  an 
action  in  a  competent  court,  and  the  adminis- 
tration of  tlie  oath  and  tbe  like.  It  is  charged 
"that  the  said  George  D.  Collins  •  •  • 
did  then  and  there  •  •  •  willfully,  un- 
lawfully, corruptly,  falsely,  and  feloniously, 
and  contrary  to  tbe  said  oath  by  him,  the 
said  George  D.  Collins,  then  and  there  taken, 
testify  and  swear,  and  state  the  truth  to  be 
In  substance  as  follows,  and  did  then  and 
there  state  as  true  the  following  matters  and 
things,  to  wit:  Tliat  on  the  15th  day  of  May, 
1889,  at  a  church  then  situate  on  Eddy  street, 
between  Octavia  and  Laguna  streets,  in  the 
city  and  county  of  Ban  Franch 
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ceremony  was  performed  between  tbe  said 
George  D.  Collins  and  one  Agnes  Newman  by 
a  clergyman  named  Rev.  M.  D.  OonnoUy,  and 
that  at  said  time  and  place,  by  said  Rev.  M. 
D.  Connolly,  said  ceremony  was  performed  In 
the  presence  of  Thomas  B.  Curran  and  Char- 
lotta  E.  Newman,  and  that  then  and  there, 
In  the  presence  of  said  parties,  the  said  mar- 
riage ceremony  was  performed  as  follows, 
to  wit:"  (here  follows  a  statement  of  testi- 
mony giving  details  of  a  marriage  ceremony 
between  said  Collins  and  Agnes  Newman). 
Further  on  the  Indictment  proceeds  as  fol- 
lows: "That  the  said  testimony  then  and 
there  given  by  tbe  said  George  D.  Collins 
was  false  and  untrue,  and  was  known  by  tbe 
said  George  D.  Collins  to  be  false  and  untrue 
at  the  time  the  same  was  given  as  aforesaid, 
and  the  same  was  so  given  by  the  said  George 
D.  Collins  willfully  and  knowingly.  That  on 
the  said  15th  day  of  May,  1889,  at  a  church 
then  situated  on  Eddy  street,  between  Oc- 
tavla  and  Laguna  streets,  In  the  city  and 
county  of  San  Francisco,  a  marriage  cere- 
mony was  not  performed  between  the  said 
George  D.  Collins  and  one  Agnes  Newman  by 
a  clergyman  named  Rev.  M.  D.  Connolly,  or 
by  any  other  person.  That  at  said  time  and 
place,  neither  by  said  Rev.  M.  D.  Connolly, 
nor  by  any  other  person,  was  said  ceremony 
so  testified  to  performed  in  tbe  presence  of 
Thomas  E.  Curran  and  Cbarlotta  E.  New- 
man" (and  here  follows  a  negation  of  tbe  tes- 
timony of  the  details  of  said  ceremony). 
Then  follows  this  allegation,  to  wit:  "That 
the  truth  and  tbe  facts  were  that  on  tbe  15th 
day  of  May,  1888,  at  a  church  situated  on 
Eddy  street,  between  Octavia  and  Laguna 
streets,  in  the  city  and  county  of  San  Fran- 
cisco, a  marriage  ceremony  was  performed 
between  said  George  D.  Collins  and  one  Cbar- 
lotta Eb  Newman  by  the  said  Rev.  M.  D.  Con- 
nolly, and  that  at  said  time  and  place — [here 
follows  a  statement  of  the  details  of  a  mar- 
riage ceremony  l)etween  George  D.  Collins 
and  Cbarlotta  E.  Newman  similar  In  all  re- 
spects to  the  details  of  the  ceremony  set  forth 
In  the  said  testimony  of  defendant,  save  that 
Cbarlotta  E.  Newman  Is  substituted  In  place 
of  Agnes  Newman],  •  •  •  all  of  which  the 
said  George  D.  Collins  well  knew  at  the  time 
he  80  testified,  as  aforesaid ;  and,  so  know- 
ing, tbe  said  George  D.  Collins  did  then  and 
there  willfully,  unlawfully,  falsely,  knowing- 
ly, and  contrary  to  his  said  oath,  and  know- 
ing his  said  testimony  to  be  false,  testify  as 
hereinbefore  speclflcally  set  forth,  and  he, 
the  said  George  D.  Collins,  did  then  and  there 
and  thereby  swear  falsely  and  feloniously 
commit  willful  perjury.    •    •    • " 

The  objections  to  this  indictment,  based  on 
the  contention  that  it  does  not  contain  a 
sufficient  assignment  of  perjury,  seem  to  be 
fully  answered  by  People  v.  Ennis,  137  Cal. 
283,  70  Pac.  84.  The  scope  of  the  demurrer 
attacking  tbe  indictment  in  the  Ennis  Case 
does  not  clearly  appear  from  the  report  of 
tbe  case,  but  we  have  before  tis  a  copy  of  tbe 


demurrer  as  well  as  of  the  Indictment  In  that 
case,  from  which  It  appears  that  the  demurrer 
was  both  general  and  special,  and  attacked 
the  Indictment  much  tbe  same  as  does  the  de- 
murrer in  the  case  now  before  us.  While  the 
indictment  in  the  Ennis  Case  does  not  con- 
tain as  long  a  statement  of  perjurous  matter 
as  Is  contained  in  the  indictment  in  the  case 
at  bar.  It  does  set  forth  at  least  two  dis- 
tinct statements.  It  is  alleged  that  Ennis 
testified  "that  be,  tbe  said  Arthur  Ennis,  was 
not  at  any  time  on  the  Stb  day  of  January, 
1901,  or  on  the  9th  day  of  January,  1901, 
down  to  Sargent's  corral,  in  said  San  Joaquin 
county,  with  anybody,  and  that  he,  the  said 
Arthur  Ennis,  never  bad  assisted  anybody 
In  removing  a  hog  from  Sargent's  corral  in 
said  San  Joaquin  county."  It  thus  ai^ears 
that  two  statements  were  alleged  to  have 
been  made  by  Ennis.  In  discussing  the  objec- 
tion, made  to  the  indictment  in  the  Ennis 
Case,  that  it  was  not  sufficiently  alleged  that 
Ennis  testified  falsely,  tbe  court  said :  "There 
was  a  sufficient  averment  that  appellant  tes- 
tified falsely.  Tbe  averment  In  tbe  first  part 
of  tbe  Indictment  that  he  did  Vlllfully,  un- 
lawfully, feloniously,  and  contrary  to  said 
oatU'  make  certain  statements,  seems  to  be  all 
that  is  required  by  section  118  as  to  the 
falsity  of  tbe  statements,  tbe  language  of 
said  section  simply  being  'willfully  and  con- 
trary to  such  oath' ;  but  In  a  subsequent  part 
of  the  indictment,  after  an  enumeration  of  the 
said  statements,  It  is  averred  that  'said  state- 
ments BO  made,  as  aforesaid,  by  said  defend- 
ant, were  then  and  there  and  are  false  and 
untrue,  and  were,  at  the  time  of  the  making 
thereof  by  the  said  defendant,  Arthur  Ennis, 
known  by  the  said  defendant  to  be  false  and 
untrue'  Tbe  language  just  quoted  really 
makes  It  unnecessary  to  discuss  tbe  suffi- 
ciency of  the  other  averments  of  tbe  falsity 
of  tbe  statements,  and  appellant's  knowledge 
thereof,  which  are  asserted  to  be  insufficient 
because  each  Is  preceded  by  tbe  word  'where- 
as,' the  contention  being  that  what  follows 
Is  mere  recital."  It  is  thus  seen  that  in  the 
Ennis  Case  tbe  court  strongly  intimated  that, 
in  averring  the  falsity  of  tbe  testimony,  it  is 
sufficient  to  allege  that  it  was  given  falsely 
and  contrary  to  such  oath,  and  it  is  distinct- 
ly held  that  It  is  sufficient  to  aver  that  the 
statements  so  made  then  and  there  were  and 
are  false  and  untrue.  The  Indictment  in  tbe 
case  at  bar  contains  tbe  averment  that  "the 
said  George  D.  Collins  *  *  *  did  then  and 
there  •  •  •  willfully,  unlawfully,  corrupt- 
ly, falsely,  and  feloniously  and  contrary  to 
said  oatb  *  *  *  state  as  true  the  following 
matters  and  things,  to  wit" ;  and,  after  setting 
forth  bis  testimony,  it  is  averred  "that  tbe 
said  testimony  then  and  there  given  by  tbe 
said  George  D.  Collins  was  false  and  untrue, 
and  was  known  by  the  said  George  D.  Collins 
to  be  false  and  untrue  at  tbe  time  tbe  same 
was  so  given,  as  aforesaid."  In  other  words, 
the  Indlctm^t  now  under  consideration  fol- 
lows the  form  of  tbe  indictment  In  lb&.J 
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Case  In  the  particulars  now  being  discussed. 

It  Is,  however,  urged  by  appellant  that  the 
general  statement  that  the  testimony  set  forth 
Is  and  was  false  and  untrue  Is  followed  by  a 
particular  negation  of  the  testimony  set  forth 
containing  a  negative  pregnant;  that  the 
averment  of  the  Indictment,  "that  on  the 
said  15th  day  of  May,  1889,  at  a  church  then 
situate  on  Eddy  street,  between  Octavia  and 
Laguna  streets.  In  the  city  and  county  of 
San  Francisco,  a  marriage  ceremony  was  not 
performed  between  the  said  George  D.  Collins 
and  one  Agnes  Newman  by  a  clergyman 
named  Rev.  M.  D.  Connolly,  or  by  any  other 
person,"  etc.,  is  a  negative  only  that  such 
marriage  ceremony  took  place  at  said  time 
and  place.  But,  conceding  this  to  be  so,  we 
do  not  see  that  this  affects  the  sufficiency  of 
the  hidlctment.  This  is  not  a  case  of  the  de- 
nial of  allegations  of  substantive  facts  where 
such  a  denial  would  be  a  negative  pregnant, 
And  would  therefore  admit  the  substance  of 
the  allegation,  and  the  time  and  place  would 
be  immaterial.  There  is  no  allegation  of  th4 
/substantive  fact  that  a  marriage  ceremony 
was  performed  between  Collins  and  Agnes 
^Tewman  at  a  certain  time  and  place,  but  an 
nllegation  that  be  so  testified,  followed  by  an 
iiverment  that  such  testimony  was  false  and 
untrue,  and  that  no  such  ceremony  took  place 
li«tween  the  said  Collins  and  Agnes  Newman 
«t  such  time  and  place.  If  It  be  conceded  that 
this  is  not  a  denial  that  such  marriage  may 
have  taken  place  at  some  other  time  or  place. 
It  certainly  Is  a  denial  of  the  truth  of  the 
testimony  alleged  to  have  been  given  by  Mr. 
Collins.  It  is  a  denial  of  the  truth  of  the 
'.estlmony  that  such  marriage  took  place  at 
mid  time  and  place. 

Testimony  as  to  the  time  and  place  may  be 
rnd  often  Is  material.  By  way  of  illustration, 
'et  us  assume  that  an  action  was  pending 
therein  Cbarlotta  E.  Collins  (n6e  Newman) 
lought  a  divorce  from  George  D.  Collins,  and 
alleged  that  she  and  he  Intermarried  on  the 
15th  day  of  May,  1889,  and  that  by  his  an- 
swer be  denied  the  same  In  due  form;  that 
at  the  trial  she,  to  prove  the  marriage,  in- 
troduced evidence  to  the  effect  that  on  the 
15th  day  of  May,  1889,  at  a  certain  church, 
by  a  certain  priest,  a  marriage  ceremony  was 
performed  between  herself  and  George  D. 
Collins;  that  thereupon  he  should  testify  that 
at  the  time  and  place,  and  by  the  priest  men- 
tioned by  her,  and  with  all  the  other  attend- 
ant circumstances  testified  by  her,  a  mar- 
riage ceremony  was  performed  between  him- 
self and  Agnes  Newman.  It  Is  quite  plain 
that  such  testimony  would  be  material  in  its 
entirety,  and  that  his  testimony  as  to  the 
time  and  place  would  be  especially  material 
and  vital,  for,  if  accepted  as  the  truth,  it 
would  contradict  her  testimony  and  defeat 
her  cause  of  action.  Furthermore,  in  deter- 
mining the  meaning  of  this  Indictment,  the 
entire  indictment  must  be  read  and  consider- 
ed. From  the  reading  of  the  entire  indict- 
ment, we  think  that  a  person  of  couuuou 


understanding  wonid  know  that  the  gist  of 
the  charge  against  defendant  was  that  ha 
falsely  and  knowingly  testified  that  a  cer- 
tain marriage  ceremony,  which  in  truth 
was  actually  performed  between  himself  and 
Charlotta  E.  Newman,  was  performed  be- 
tween himself  and  Agnes  Newman.  It  is  not 
only  averred  that  he  falsely  and  contrary  to 
his  oath  testified  that,  at  a  certain  time  and 
place,  a  certain  marriage  ceremony  was  per- 
formed by  a  certain  minister  between  him- 
self and  Agnes  Newman,  etc.,  but  It  is  aver- 
red that  said  testimony  was  false  and  untrue, 
and  this  is  followed  by  a  negation  of  his  tes- 
timony in  the  manner  and  form  as  given. 
It  is  then  Immediately  averred  "that  the 
truth  and  the  facts  were"  that  at  the  time 
and  place  and  by  the  minister  specified  in  the 
testimony  of  defendant  a  marriage  cere- 
mony with  the  same  attendant  circumstances 
was  performed  between  the  said  Collins  and 
Charlotta  E.  Newman,  concluding  with  the 
averment  "all  of  which  the  said  George  D. 
Collins  well  knew  at  the  time  be  so  testified, 
as  aforesaid:  and,  so  knowing,  the  t^nid 
George  D.  Collins  did  then  and  there  will- 
fully, falsely,  knowingly  and  contrary  to  his 
said  oath,  and  knowing  his  said  testimony  to 
be  false,  testify  as  hereinbefore  speclficall.v 
set  forth."  Reading  these  statements  in  their 
proper  relation  to  one  another,  it  is  ap- 
parent to  the  common  understanding  that 
the  narration  of  the  fact  concerning  the  cere- 
mony between  the  defendant  and  Charlotta 
E.  Newman  was  intended  to  be  a  statement 
of  the  truth,  as  contradistinguished  from  the 
testimony  alleged  to  have  been  given  by 
said  Collins.  In  other  words,  the  gist  of  the 
charge  is  that  defendant  falsely  testified  that 
a  certain  marriage  ceremony,  that  in  truth 
was  performed  between  defendant  and  Char- 
lotta E.  Newman,  was  performed  between 
him  and  Agnes  Newman. 

It  Is  next  urged  that  it  affirmatively  ap- 
pears that  the  testimony  alleged  to  have  been 
given  was  immaterial.  The  indictment  con- 
tains the  averment  "that  the  said  testimony 
then  and  there  given  by  the  said  George  D. 
Collins  was  material  to  the  said  action  and 
the  said  trial  hereinbefore  described,  and 
material  to  the  issues  of  the  said  action  and 
trial,  and  was  material  to  the  issues  tender- 
ed In  said  cause,  and  in  so  testifying  as  afore- 
said the  said  George  D.  Collins  testified  in 
a  matter  material  to  the  said  trial  and  said 
action  and  the  issues  therein."  Such  aver- 
ment is  sufficient,  unless  It  affirmatively  ap- 
pears from  the  other  averments  that  it  %°as 
Immaterial.  People  v.  Ennls,  supra;  People  v. 
Rodley,  131  Cal.  250,  63  Pac.  351;  People  v. 
De  Carlo,  124  Cal.  462,  57  Pac.  383;  People  v. 
Brilliant,  58  Cal.  214;  People  v.  Ah  Bean,  77 
Cal.  12,  18  Pac.  830.  In  no  aspect  of  the  In- 
dictment does  It  affirmatively  apiiear  that 
the  testimony  charged  to  have  be->n  given 
was  immaterial.  "If  the  matter  falsely  sworn 
to  be  circumstantially  material  or  tends  to 
support  and  give  credit  to  the  witness  ia 
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respect  to  the  main  facts,  It  is  perjury.  And 
it  Is  equally  perjury  If  the  false  evidence 
tends  to  discredit  the  witness."  People  v. 
Barry,  63  Cal.  62.  "The  materiality  of  alleged 
false  testimony  does  not  always  appear  upon 
its  face,  or  when  simply  compared  with  the 
indictment  It  may  be  material  on  account  of 
certain  other  testimony  which  had  been  pre- 
viously introduced  on  the  trial  of  a  cause." 
People  V.  Lem  You,  97  Cal.  224,  32  Pac.  11. 
But  we  have  already  practically  disposed  of 
this  contention  by  what  we  have  said  upon 
the  question  of  the  assignment  of  perjury. 

It  Is  claimed  that  it  does  not  appear  that 
the  officer  who  administered  the  oath  bad 
authority  to  do  so.  It  appears  from  the  in- 
dictment that  a  certain  designated  action 
was  on  trial  before  the  superior  court  of  the 
city  and  county  of  San  Francisco,  which  said 
court  had  Jurisdiction  to  try  and  determine, 
and  that  said  George  D.  Collins,  upon  said 
trial  in  said  court,  offered  himself  as  a  wit- 
ness in  his  own  behalf,  and  duly  appeared, 
and  was  called  as  a  witness  therein  In  his 
own  behalf;  "that  then  and  there  one  J.  B. 
Martin  was  a  duly  appointed,  qualified,  and 
acting  deputy  county  clerk  of  the  said  city 
and  county  of  San  Francisco,  state  of  Cali- 
fornia, and  an  officer  authorized  by  law  to 
administer  oaths,  and  then  and  there  duly 
authorized  and  empowered  by  law  to  admin- 
ister an  oath  to  said  George  D.  Collins;  and 
the  said  J.  B.  Martin  did  then  and  there 
•  •  •  In  the  said  trial  and  action  ♦  •  • 
administer  an  oath  to  said  George  D.  Collins 
In  due  form  of  law  •  •  •  and  the  said 
oath  so  administered  and  so  taken  was  that 
he,  the  said  George  D.  Collins,  would  testify 
to  the  truth,  the  whole  truth  and  nothing  but 
the  truth  on  said  trial  and  said  action;  that 
the  said  J.  B.  Martin  then  and  there  had 
power,  authority,  and  Jurisdiction  to  admin- 
ister said  oath."  This,  we  think,  fully  com- 
plies with  the  law.  Pen.  Code,  i  96C.  A 
deputy  county  clerk  is  ex  officio  a  clerk  of 
the  superior  court,  and  as  such  has  power 
upon  the  trial  of  an  action  in  such  court  to 
administer  oaths  to  witnesses  upon  such  trial. 
Code  Civ.  Proc.  §  2093.  From  this  Indict- 
ment it  clearly  appears  that  defendant  was  a 
witness  upon  the  trial  of  the  action  before 
the  court,  and  was  then  and  there  sworn  to 
give  true  testimony  on  said  trial,  by  one 
who.  It  is  alleged,  had  authority  to  adminis- 
ter such  oath,  and  who,  under  the  law,  had 
such  authority  under  the  circumstances  dis- 
closed by  the  Indictment.  The  Indictment  in 
this  respect  is  quite  sufficient.  State  v.  Shope, 
16  Iowa,  36,  Si  Am.  Dec.  490;  State  v.  Town- 
ley,  67  Ohio  St.  21,  65  N.  E.  149,  93  Am.  St. 
Rep.  636;  State  v.  Maxwell,  28  La.  Ann.  361; 
Masterson  v.  State,  144  Ind.  240,  43  N.  E. 
138.  The  case  of  People  v.  Cohen,  118  Cal. 
79,  50  Pac.  20,  Is  not  In  point.  In  that  case 
the  proceeding  In  which  the  alleged  perjury 
■yas  committed  was  before  a  superior  Judge, 
sitting  as  a  committing  magistrate,  and  what 
Is  there  said  concerning  the  administration 


of  an  oatb  by  a  deputy  county  clerk  has  M 
reference  to  a  case  where  such  clerk  admin- 
isters an  oath  to  a  witness  In  a  trial  before 
a  superior  court 

The  form  of  the  oath  set  forth  In  the  in- 
dictment Is  not  precisely  the  same  as  that 
given  in  the  statute  (Code  Civ.  Proc.  §  2094), 
and  this  is  criticised  by  appellant.  But  the 
oath  set  forth  Is  in  substance  the  same  as 
that  specified  In  the  statute,  and,  besides, 
"it  is  no  defense  to  a  prosecution  for  perjury 
that  an  oath  was  administered  or  taken  in 
an  Irregular  manner."  Pen.  Code,  {  121; 
People  V.  Parent,  139  Cal.  602,  73  Pac  423; 
Ez  parte  Carpenter,  64  Cai.  271,  30  Pac.  816. 

It  Is  also  objected  that  the  substance  of  the 
controversy  In  the  case  in  which  the  alleged 
perjury  occurred  is  not  given.  But  the  alle- 
gation In  this  regard  is  precisely  like  tliat 
which  was  held  sufficient  In  People  ▼.  Ah 
Bean,  77  Cal.  13,  18  Pac.  815. 

Some  other  minor  criticisms  and  objections 
are  urged  to  the  form  of  the  indictment,  but 
we  find  no  merit  in  any  of  them.  As  was 
said  in  People  v.  Ennis:  "By  the  indictment 
In  the  case  at  bar  the  appellant  was  fully 
informed  of  the  charge  against  him,  and  none 
of  the  alleged  defects  of  the  Indictment  tend- 
ed to  his  prejudice  as  to  any  of  bis  sub- 
stantial rights;  and  the  case  is  one  to  whicli 
the  provision  of  section  1258  of  the  Penal 
Code  peculiarly  applies."  We  think  that  the 
demurrer  was  properly  overruled. 

Appellant  urges  that  the  verdict  is  not 
supported  by  the  evidence.  In  support  of 
this  contention,  it  Is  said  that  the  record 
shows  that  in  the  case  in  which  It  is  alleged 
the  perjury  was  committed  defendant  did  not 
testify  that  a  marriage  ceremony  was  per- 
formed between  himself  and  Agnes  Newman 
on  the  15  th  day  of  May.  1889,  but  that  be 
repeatedly  stated  that  he  could  not  fix  the 
day  of  the  month.  But,  even  if  this  be  so, 
we  do  not  think  the  evidence  fails  to  support 
the  charge  made  by  the  indictment.  As  we 
have  before  said  in  discussing  the  demurrer, 
the  Indictment,  when  read  as  a  whole,  clearly 
shows  that  the  gist  of  the  charge  is  that  de- 
fendant falsely  and  contrary  to  his  oath  tes- 
tified that  a  ceremony,  which  was  In  fact 
performed  between  himself  and  Cbarlotta  E. 
Newman,  was  performed  between  himself  and 
Agnes  Newman.  There  Is  evidence  in  the 
record  sufficient  to  show  that  on  the  15th  day 
of  May,  1889,  a  marriage  ceremony  was  per- 
formed as  set  forth  In  the  indictment  between 
defendant  Collins  and  Cbarlotta  E.  Newman, 
by  the  Bev.  M.  D.  Connolly,  at  a  church 
situated  on  EMdy  street,  between  Octavla  and 
Laguna  streets.  In  the  city  and  county  of 
San  Francisco,  In  the  presence  of  Thomas 
E.  Curran  and  Agnes  Newman,  and  that  no 
marriage  ceremony  was  ever  performed  be- 
tween defendant  and  Agnes  Newman.  The 
evidence  clearly  shows  that  the  testimony 
that  defendant  gave  in  the  action  In  which 
It  Is  alleged  the  perjury  was  committed 
(which  we  shall  hereafter  desiepat&^a^c- 
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tlon  "No.  le.iaC')  was  of  and  concerning  this 
same  ceremony,  and  a  careful  reading  of  tlie 
evidence,  as  to  wliat  lie  did  testify  to  lo 
action  No.  16,130,  shows  tliat  he  testified  In 
all  respects  as  set  forth  In  the  tadlctment, 
save  that  he  did  not  In  words  say  that  the 
ceremony  took  place  on  the  15tb  day  of  May, 
1889,  but  in  words  said  that  he  could  not 
fix  the  day  of  the  month.  This  we  thinly 
fully  sustains  the  Indictment  In  the  respect 
now  under  consideration.  Further,  while 
he  did  say  In  words  that  he  could  not  fix  the 
day  of  the  month,  he  did  testify  in  action 
No.  16)130  that  the  marriage  ceremony  took 
place  on  the  day  following  the  day  of  the  Is- 
suance of  his  marriage  license,  and  identified 
this  license  as  being  marked  In  said  action 
as  "People's  Exhibit  O  in  Evidence."  This 
same  license  bears  date  May  14,  1889.  It 
thus  appears  that  defendant  in  action  No. 
16,130  in  effect  testified  that  the  ceremony 
took  place  on  May  15, 1889. 

Defendant  also  makes  the  point  that  the 
evidence  does  not  show  the  perjurous  testi- 
mony to  have  been  material  In  action  No. 
16,130.  The  record  shows  that  action  No.  16,- 
130  was  an  action  by  the  people  of  the  state 
of  California  against  the  said  defendant 
George  D.  Collins  for  perjury  alleged  to  have 
been  committed  in  an  answer  sworn  to  and 
filed  by  the  said  Oeorge  D.  Collins,  in  an  ac- 
tion brought  by  Charlotta  Eugenie  Collins 
against  him  for  the  support  of  herself  and 
the  minor  children  of  herself  and  defendant. 
It  Is  alleged  In  this  indictment,  which  Is  in 
evidence  in  this  case,  that  defendant,  In  his 
said  answer,  and  on  his  oath  did  falsely 
swear,  among  other  things,  that  the  said 
Charlotta  Eugenie  Collins  and  the  said  George 
D.  Collins  did  not  on  the  15th  day  of  May, 
1889,  or  at  any  other  time,  intermarry.  It  is 
further  averred  in  said  indictment,  among 
other  things,  that  said  Charlotta  Eugenie  Col- 
lins and  the  said  George  D.  Collins  did  In- 
termarry on  the  15th  day  of  May,  1889.  To 
this  Indictment  defendant  pleaded  not  guilty. 
It  thus  appears  that  in  action  No.  16,130  a 
distinct  Issue  was  presented  as  to  whether  or 
not  Charlotta  Eugenie  Collins  and  defendant 
George  D.  Collins  intermarried  on  the  15th 
day  of  May,  1889.  The  record  to  this  case 
shows  Charlotta  Eugenie  Collins  and  Char- 
lotta E.  Newman  to  be  one  and  the  same  per- 
son. From  this  Indictment  alone  and  the 
plea  of  not  guilty  thereto  it  Is  apparent  that 
any  evidence  to  the  effect  that  a  marriage 
ceremony  was  performed  on  the  15th  day  of 
May,  1889,  between  Charlotta  E.  Collins  (n6e 
Newman)  and  the  defendant  would  be  mate- 
rial. It  Is  equally  true  that  evidence  tend- 
ing to  show  that  no  such  ceremony  took  place 
would  be  equally  material.  The  record  In 
this  case  shows  that  upon  the  trial  of  action 
No.  16,130  the  people  Introduced  testimony 
and  rested,  and  that  thereupon  witnesses  ^vere 
examined  on  behalf  of  defendant,  and  that 
he  himself  testified.  The  record  does  not 
abow  fully  the  condition  of  the  evidence  at 


the  time  the  defendant  gave  the  testimony 
set  forth  in  the  indictment  in  this  case,  but 
It  does  show  that  the  people  had  introduced 
in  evidence  In  case  No.  16,130  a  license  for 
the  marriage  of  George  D.  Collins  and  Char- 
lotta Eugenie  Newman,  and  a  certificate  of 
marriage  bearing  the  signature  of  the  Rev. 
M.  D.  Connolly,  to  the  effect  that  on  the  15tb 
day  of  May,  1889,  be  united  in  marriage 
George  D.  Collins  and  Charlotta  E.  Newman. 
This  appears  In  that  part  of  defendant's  tes- 
timony In  action  No.  16,130  which  was  intro- 
duced by  himself  In  this  action.  It  thus  ap- 
pears that  not  only  did  the  Indictment  in  ac- 
tion No.  16,130  allege  that  defendant  and 
Charlotta  Eugenie  Collins  (Newman)  inter- 
married on  the  15th  day  of  May,  1889,  but 
the  i)eople  had  introduced  evidence  directly 
tending  to  prove  such  allegation  before  de- 
fendant gave  the  testimony  that  the  marriage 
ceremony,  about  which  the  people  bad  given 
such  evidence,  was  performed  l)etween  him- 
self and  Agnes  Newman.  The  testimony  of 
defendant  concerning  the  performance  of  the 
marriage  ceremony  between  himself  and  Agnes 
Newman  tended  to  disprove  the  averment  of 
the  Indictment  that  on  the  15th  day  of  May, 
1889,  he  and  Charlotta  Eugenie  Collins  (New- 
man) intermarried,  and  to  contradict  the  evi- 
dence contained  in  the  license  and  certificate 
supporting  the  averment  of  the  indictment. 
We  think  the  evidence  fully  supports  the  ver- 
dict and  every  material  averment  of  the 
indictment. 

Appellant  complains  of  the  action  of  the 
court  In  refusing  to  admit  evidence  offered 
by  defendant  that  In  action  No.  16,130  he  tes- 
tified, in  connection  with  the  testimony  that 
he  gave  of  the  marriage  ceremony  between 
himself  and  Agnes,  that  he  had  previously 
been  married  to  her  by  a  contract  marriage, 
and  the  ceremony  was  only  performed  out 
of  deference  to  the  religious  scruples  of  Ag- 
nes; his  argument  being  that  the  ceremony 
was  of  no  legal  effect,  and  therefore  testi- 
mony In  regard  thereto  could  not  be  material 
upon  tbe  question  of  marriage.  His  argu- 
ment upon  this  question,  though  ingenious.  Is 
utterly  specious.  What  we  have  already  said 
about  the  materiality  of  tbe  alleged  perjurous 
testimony  practically  covers  this  question.  A 
distinct  Issue  was  presented  In  action  No.  16,- 
130  as  to  whether  or  not  defendant  and  Char- 
lotta Eugenie  Newman  Intermarried  on  the 
15th  day  of  May,  1889.  The  usual  way  of  in- 
termarrjing  is  by  a  marriage  ceremony.  Evi- 
dence had  been  given  tending  to  prove  a  mar- 
riage ceremony  between  defendant  and  said 
Charlotta.  His  testimony  that  that  ceremony 
was  between  himself  and  Agnes  tended  to 
prove  that  no  marriage  ceremony  had  been 
performed  between  himself  and  Charlotta, 
and  that  no  marriage  had  taken  place  be- 
tween them.  The  materiality  of  such  testi- 
mony could  not  be  affected  by  the  fact  that 
such  ceremony  did  not  effectuate  a  marriage 
•between  defendant  and  Agnes.  If  his  testi- 
mony that  tbe  ceremonj-  was  performed  be- 
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tween  himself  and  Agnes  was  time,  there  was 
no  ceremony  or  marriage  between  himself 
and  Charlotta,  whether  or  not  there  had  ever 
been  any  prior  marriage  to  Agnes.  The  learn- 
ed judge  who  presided  at  the  trial  in  the 
lower  conrt  properly  refused  to  allow  the 
offered  testimony. 

The  court  did  not  err  In  oTermllng  defend- 
ant's challenge  to  the  panel.  The  panel  in 
attendance  upon  the  court  at  the  calling  of 
this  case  for  trial  had  been  drawn  from  the 
list  prepared  for  the  year  1906.  The  tran- 
script shows  that  the  trial  jurors  for  1905 
were  "duly  and  regularly  selected  by  the  said 
judges  of  the  superior  court,  and  their  names 
duly,  regularly,  and  legally  deposited  In  the 
trial  jury  box  on  the  14th  day  of  February, 
1905."  This  Is  conclusive  as  to  the  regular- 
ity of  the  original  selection  of  the  trial  ju- 
rora  for  190S.  It  appears  that  the  panel  in 
attendance  upon  the  court  had  been,  under 
the  order  of  said  court,  drawn  from  the  trial 
jury  box  for  1905,  and  was  on  the  8th  day 
of  January  regularly  returned  and  impaneled 
by  said  court  for  the  trial  of  causes  therein. 
Thereafter  a  list  of  trial  jurors  for  the  year 
1906  was  selected  and  prepared  by  the  jndges 
of  the  superior  court,  and  said  list  filed  in  the 
county  clerk's  office  on  said  21st  day  of  Jan- 
nary,  1906.  This  action  came  on  for  trial 
February  9,  1906.  At  this  time  the  names 
of  Jurors  selected  for  the  year  1906  had  not 
been  placed  in  the  jury  box,  and  no  panel 
had  been  drawn  from  such  list  of  names  se- 
lected for  1906.  Defendant,  as  a  further 
ground  of  challenge  to  the  panel,  objected 
that  the  panel  for  the  year  1905  expired  by 
limitation  of  law  upon  the  listing  of  the  trial 
jurors  for  the  year  1906.  But  a  challenge  to 
the  panel  "can  be  founded  only  on  a  material 
departure  from  the  forms  in  respect  to  the 
drawing  and  return  of  the  jury  In  civil  ac- 
tions. •  •  •"  This  panel  had  been  regu- 
larly and  properly  drawn  and  returned  from 
the  names  constituting  the  trial  jury  list 
when  they  were  drawn  and  returned.  The 
purpose  of  the  law,  in  allowing  a  challenge 
to  the  panel,  is  to  protect  the  defendant 
against  any  improper  selection  of  the  panel 
of  jurors  from  which  a  jury  may  be  selected 
to  try  his  case,  and  not  to  protect  the  jurors 
from  too  long  attendance  upon  court.  The 
ground  of  challenge  refers  to  the  drawing 
and  return  of  the  panel.  The  panel  Is  drawn 
and  returned  when  the  names  are  drawn  from 
the  jury  box,  and  they  are  summoned,  and 
return  thereof  made  by  the  proper  officer. 
That  they  serve  longer  than  the  law  requires 
does  not  affect  the  regularity  of  their  drawing 
or  return. 

We  cannot  disturb  the  mling  of  the  trial 
judge  who  beard  the  examination  of  the  ju- 
ror Dooley.  It  simply  presents  a  case  of  con- 
flicting statements,  from  which  different  minds 
might  draw  different  conclusions  as  to  the 
jnror's  impartiality  and  fitness  to  serve  as  a 
juror.  People  v.  Scott,  128  Cal.  435,  56  Pac. 
102.    Defendant  at  the  trial  offered  to  prove 


that  the  grand  Jury  that  Indicted  him  In  ac- 
tion No.  16,130  had  previously  Indicted  him 
for  bigamy,  and  that  both  charges  involved 
the  fact  that  defendant  married  Charlotta  E. 
Newman  on  the  15th  day  of  May,  1889;  his 
contention  l)eing  that  under  those  circum- 
stances the  superior  court  had  no  Jurisdic- 
tion to  try  cause  No.  16,130,  and  that,  there- 
fore, no  perjury  could  be  committed  upon 
the  trial  thereof.  The  statement  of  the  con- 
tention is  its  own  refutation.  The  court  prop- 
erly sustained  the  objection  to  the  offered 
testimony. 

Other  points  are  raised  by  appellant  con- 
cerning the  rulings  of  the  court  in  rejecting 
and  admitting  testimony.  We  have  examin- 
ed the  various  questions  thus  presented,  and 
find  no  prejudicial  error  In  any  of  such  rul- 
ings. 

The  questions  raised  by  the  defendant  as 
to  the  Instructions  ere  In  effect  the  same  as 
he  has  raised  In  regard  to  the  indictment  and 
the  sufficiency  of  the  evidence  to  support  the 
verdict.  What  we  have  said  upon  these  ques- 
tions covers  the  questions  raised  by  the  in- 
structions. 

We  find  no  prejudicial  error  In  the  record, 
and  the  Jndgment  and  order  are  affirmed. 

We  concur:  CX>OPBR,  P.  J.;  KIilURI- 
GAN,  J. 
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MARX  v.  RALET  &  CO.    (Civ.  887.) 

(Court  of  Appeal,  Second  District,  California. 
Sept.  30,  1907.) 

1.  Plkadino  —  Verification  —  Necessity  — 
Failure— Effect. 

A  letter  set  out  in  the  answer,  which  does 
not  purport  to  contain  a  contract  or  obligation, 
but  refers  to  certain  written  communications 
not  set  out,  and  only  gives  a  construction  there- 
of, is  not  a  written  instrument  whose  execu- 
tion is  admitted  br  failure  to  deny  under  oath, 
under  Code  Civ.  Proc.  S  448,  as  an  instrument 
upon  which  the  defense  rests. 

[Ed.  Note. — For  cases  in  point,  see  C!ent.  Dig, 
vol.  39,  Pleading,  H  864-^79.] 

2.  Affeal— IIABULESS  Ebbos— Adiussior  07 
Evidence. 

No  prejudice  results  from  the  admission  of 
immaterial  testimony. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error.  §f  4153-4160.] 

3.  Corporations  —  CoBPORATB     Existkncb  — 
Evidence— Sufficiency. 

The  record  showed  that  defendant  repre- 
sented in  a  letter  to  plaintiff's  assignors  that  it 
was  a  corporation.  Held  sufficient  to  support 
the  finding  of  the  corporate  character  of  de- 
fendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  $  111.] 

4.  Assignments— Cause  or  Action  —  StiFn- 

CIENCY. 

M.  and  R.  sold  and  delivered  to  defendant 
a  car  of  fruit.  The  right  of  action  for  the  pro- 
ceeds was  assigned  to  plaintiff.  Part  of  the 
goods  shipiKd  were  furnished  by  others  than 
M.  and  R. ;  but  it  was  clear  that  their  ripht 
to  the  proceeds  was  through  M.  and  R.,  with 
wliom  alone  defendant  conti-acted  and  to  whom 
alone  defendant  was  liable.    Eeld,  thaj)^[^ 
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stpunent  by  M.  and  R.  was  svfficient  to  transfer 
the  entire  cause  of  action. 

5.  Sales — Intebest. 

Under  Gir.  Code,  t  32S^,  providins  that 
every  person  entitled  to  recover  damages  as  of 
a  certain  date  is  entitled  to  interest  tliereon 
from  ttie  same  date,  ttie  seller  is  entitled  to  in- 
terest on  price  of  goods  sold  from  date  of  sale. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  4S,  Sales,  §  499.] 

6.  Appeai/—Recobd— Review. 

Where  the  exact  date  of  a  sale  is  not  shown 
by  the  record  on  appeal,  the  appellate  court 
cannot  say  that  it  was  error  for  the  trial  court 
to  find  by  implication  tliat  the  sale  was  on  a 
certain  date. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; H.  C.  Austin,  Judge. 

Action  by  Clementine  P.  Marx  against 
Raley  &  Co.  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

C.  D.  Wright  and  Robert  M.  Wright,  for 
appellant  Charles  O.  Lamberson  and  Frank 
Lamberson,  for  respondent. 

ALLKN,  P.  7.  Action  for  the  price  and 
value  of  personal  property  sold  and  deliver- 
ed. Judgment  for  plaintiff.  Order  denying 
a  new  trial.  From  the  Judgment  and  order, 
defendant  appeals. 

The  unverified  complaint  alleges  the  sale 
and  delivery  by  plaintiff's  assignor  to  de- 
fendant, a  corporation,  of  a  car  of  oranges 
and  pomelos  at  a  guaranteed  price  of  $2.25 
per  box,  nonpayment  of  which  is  averred. 
The  answer  comprises  a  general  denial  and 
a  special  defense  that  the  goods  were  ship- 
ped to  defendant  to  be  sold  on  commission, 
and  alleges  a  full  compliance  upon  defend- 
ant's part  and  a  tender  to  plaintiff's  assign- 
or of  the  proceeds,  less  certain  expenses. 
And  in  the  answer  It  is  averred  that  the 
goods  were  received  and  shipped  pursuant 
to  a  letter  alleged  to  have  been  sent  by  de- 
fendant and  deposited  In  the  United  States 
mail  on  December  9,  1904,  before  the  ship- 
ment of  said  car.  This  letter  was  set  out 
in  the  answer  in  hsec  verba,  and,  omitting 
date  and  address,  is  as  follows:  "In  our  let- 
ter to  you  a  few  days  ago  referring  to  price 
on  the  car  of  oranges  you  are  to  ship  for  Xma~ 
trade,  at  $2.25  per  box,  the  said  price  means 
consignment  basis,  same  as  all  the  shipments 
we  liandled  for  you,  freight,  commission,  and 
drayage  to  be  deducted  from  this  amount. 
If  you  understand  it  this  way  ship  the  car 
as  per  our  order;  If  not,  don't  ship  it,  as  we 
are  certain  this  Is  the  very  highest  price. 
that  can  be  obtained  this  month.  •  •  •  " 
Upon  the  trial  the  court  admitted  testimony 
upon  the  part  of  plaintiff  that  no  letter  as 
set  out  in  the  answer  had  ever  been  re- 
ceived; and,  the  evidence  being  satisfactory 
that  the  shipment  was  under  an  express  con- 
tract to  pay  the  price  alleged  in  the  com- 
plaint, Judi^ment  was  accordingly  rendered 
for  plaintiff. 

The  principal  contention  of  appellant  Is 
that  the  letter  set  out  in  the  answer  was  a 


written  Instrument  upon  which  its  defense 
was  based,  and  Its  execution  was  not  denied 
under  oath.  Hence,  under  section  448,  Code 
Civ.  Proc,  no  proof  was  admissible  contro- 
verting its  due  execution.  If  the  paper  set 
out  is  an  instrument  upon  which  the  defense 
rests,  its  execution,  which  comprehends  de- 
livery, is  admitted,  and  it  is  immaterial  bow 
this  delivery  was  effected,  whether  person- 
ally or  by  mail.  In  our  opinion,  however, 
the  letter  embodied  in  the  answer  is  not  an 
instrument  upon  which  the  defense  Is  found- 
ed in  contemplation  of  the  Code.  Heath  v. 
Lent,  1  CaL  411,  declares:  "It  is  clear  that 
the  statute  does  not  extend  to  any  other  par- 
ties than  those  who  are  alleged  to  have  sign- 
ed the  instrument."  In  this  case,  as  in  that, 
it  would  be  unreasonable  to  say  that  the 
plaintiff  was  bound  to  know  the  genuineness 
of  the  signature  of  the  defendant  In  ad- 
dition, the  letter  set  out  does  not  purport 
to  contain  any  contract  or  obligation  on  the 
part  of  plaintiff,  but  refers  to  certain  writ- 
ten communications  not  set  out  and  under- 
takes only  to  give  a  construction  thereof  as 
intended  by  the  writer.  In  other  words,  it 
is  merely  explanatory  of  the  language  used 
In  a  former  letter  which,  by  Inference,  may 
be  said  to  contain  the  original  terms  of  the 
contract,  and  which  original  letter  appears 
in  the  record  and  is  susceptible  of  no  such 
construction  or  intendment  Further,  the 
explanatory  letter  set  out  in  the  answer  re- 
ferred to  another  letter,  dated  several  days 
prior  to  December  9th,  while  on  December 
9tb,  as  is  shown  by  the  record,  a  written 
proposition  to  guarantee  $2.25  per  box  for 
both  kinds  of  fruit  was  sent  to  plaintiff,  and 
on  the  faith  of  which,  as  an  original  promise 
and  as  ratifying  previous  personal  negotia- 
tions by  telephone,  the  goods  were  shipped. 
The  previous  letters  and  the  explanatory  let- 
ter were  then  immaterial,  and  no  prejudice 
resulted  from  the  admission  of  such  testi- 
mony, were  the  error  even  conceded. 

It  is  suggested  that  no  proof  of  defend- 
ant's Incorporation  was  made.  It  does  ai>- 
pear,  however.  In  the  record  that  defendant 
represented  in  one  of  Its  letters  to  plain- 
tiff's assignors  that  it  was  a  corporation, 
which  is  sufiBcient  to  support  the  finding  of 
the  corporate  character  of  the  defendant 

Certain  of  the  goods  shipped  were  furnish- 
ed by  parties  other  than  Marx  &  Rice,  plain- 
tiff's assignors,  but  It  is  clear  that  whatever 
rights  those  persons  acquired  to  the  pro- 
ceeds when  sold  were  through  Marx  &  Rice, 
with  whom  alone  defendant  contracted  and 
to  whom  alone  defendant  was  liable.  The 
assignment  of  Marx  &  Rice  was  sufficient  to 
transfer  to  plaintiff  the  entire  cause  of  ac- 
tion. Treating  the  contract,  as  shown  by 
the  record,  to  be  one  guaranteeing  $2.25  per 
box,  and  not  a  contract  promising  to  pay 
that  sum  upon  delivery  of  the  fruit,  never- 
theless it  was  a  guarantee  that,  when  sold, 
the  defendant  would  pay  at  least  $2.23  per 
box  therefor.    It  appears  thattbei 
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ary  14,  1905,  tbe  goods  bad  been  sold,  and 
under  the  contract  the  right  of  plaintiff  to 
receive  at  least  the  price  guaranteed  became 
tlxed,  and  from  the  date  of  sale  plaintiff,  as 
assignee  of  Marx  &  Rice,  was  entitled  to  In- 
terest, under  section  3287,  Civ.  Code.  Lane 
T.  Gluckauf,  28  Cal.  295,  87  Am.  Dec.  121. 
The  exact  date  of  the  sale  not  being  shown, 
we  cannot  say  that  the  court  was  in  error 
when  it  found,  by  implication,  that  sucb 
sale  was  made  December  21,  1904. 

We  find  no  error  in  the  record,  and  the 
Judgment  and  order  are  affirmed. 

We  concur:    TAGGART,  J.;  BHAW,  J. 


<36  Mont.  226) 
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(Sapreme  Coart  of  Montana.     Nov.  23,  1907.) 

1.  Cbiminai.   Law  — Nkw    Tbiai,— Grounds 

— STTTFICIEItOT     or     EVIDBHOB  —  DlBCBETIOIf 
OF  COOBT.  .    ,  .      ,         _   , 

The  granting  of  a  new  trial  tor  msumcJency 
of  the  evidence,  or  because  the  verdict  is  con- 
trary to  the  evidence,  l>eiDg  discretionary  with 
the  trial  court,  where  the  evidence  is  conQict- 
ing.  its  decision  will  not  l>e  disturbed  on  ai>- 
peal. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  I  3068.] 

2.  LAKCENT— EVIDENCB— SUFnCICWOT  TO  Sttp- 

POBT  Conviction. 

Bvidence  in  a  larceny  case  held  insufficient 
to  siistnin  a  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Larceny,  {§  164-1®.] 
8.  Cbimihal  Law— Evidbnce— StJTFiciBNCT. 
Mere  suspicions  or  probabilities,  however 
strong,  are  insufficient  to  convict  of  crime. 
There  must  be  substantial  testimony. 

FBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  1263,  1266.] 
4.  Labcbnt  —  Tbial  — Evidence  — BviDBNCK 

SHOwing  Cbiminai.  Intent. 

In  a  larceny  case,  tbe  testimony  of  a 
woman  as  to  her  understanding  with  accused 
that,  when  she  was  in  tbe  wineroom  connected 
with  his  saloon,  she  was  to  induce  men  to  drink 
excessively  in  order  to  facilitate  getting  their 
money,  is  admissible  to  show  accused's  crim- 
inal intent 

[Ed.  Note.— For  cases  in  point  see  Cent  IHg. 
vol.  32,  Larceny,  {  134.] 

6.  Cbiminal   Law— Tbiai.  — BJvidencb  —  Uh- 

CORBOBORATED   TBSTIMONT   OF  ACCOMPLICB. 

Under  the  express  provisions  of  Pen.  Code, 
I  2089,  the  testimony  of  an  accomplice,  uncor- 
roborated by  other  evidence,  which  in  itself  and 
independently  of  that  of  the  accomplice  tends 
to  connect  accused  with  the  crime,  is  insufficient 
to  support  a  conviction. 

6.  Labcent— Prosecution- EviDENCB  —  Mat- 
ters OP  Defense. 

In  a  larceny  case,  where  the  victim  of  the 
theft  had  been  in  a  wineroom  drinking  with  an 
alleged  female  accomplice  of  accused  at  about 
the  time  of  the  theft,  evidence  of  all  that  oc- 
enred  between  them  during  that  time  was  ad- 
missible as  showing  what  opportunity  the 
woman  had  to  steal  the  money  without  the 
knowledge  of  accused. 

7.  ■  Criminal   Law  —  Appeai,  —  Preservation 
or  Obounds  or  Review— Instructions. 

Laws  1007,  p.  107,  c.  82,  provide*  that  the 
court  shall  pass  upon  any  objections  to  instruc- 
tions requested  and  those  proposed  to  be  given 
by  the  coort,  and  that  tlie  stsMgrapber  shall 


take  down  the  objections  and  exceptions  of 
counsel  to  instructions  given  or  refused,  and  the 
court's  ruling  thereon,  Beld  that  where  the 
record  does  not  show  that  the  court  ruled  or 
was  requested  to  rule  on  accused's  requests 
or  his  objections  to  those  given,  errors  relating 
to  the  instructions  cannot  be  reviewed,  since 
error  cannot  he  assigned  on  the  mere  silence  of 
the  court 

Appeal  from  District  Court,  Silver  Bow 
County;  Geo  M.  Boorqnin,  Judge. 

W.  H.  McCarthy  was  convicted  of  grand 
larceny,  and  appeals  from  tbe  Judgment  and 
an  order  denying  a  new  trial.  Reversed  and 
remanded. 

Peter  Breen  and  W.  F.  Barta,  for  appel- 
lant. Albert  J.  Gaioi,  Atty.  Gen.,  and  B>.  M. 
Hall,  Asst  Atty.  Gen.,  for  the  State. 

SMITH,  X  The  defendant  in  tbe  above- 
entitled  action  wag  convicted  in  the  district 
court  of  Silver  Bow  county  of  the  crime  of 
grand  larceny,  and  appeals  from  tlie  Judg- 
ment and'  also  from  an  order  denying  him 
a  new  trial. 

Numerous  errors  are  relied  upon  by  his 
counsel  for  a  reversal  of  the  Judgment  and 
order,  among  others,  that  the  court  erred 
in  oTerrullng  the  motion  for  a  new  trial,  for 
the  reason  that  the  evidence  Is  insufficient 
to  Justify  the  verdict  If  this  motion  should 
have  been  granted,  it  will  be  onnecessary  for 
tbis  court  to  examine  many  of  the  other 
questions  raised  by  appellant.  In  the  case  of 
State  V.  Foster,  26  Mont  71,  66  Pac.  665,  the 
court  said:  "The  rule  has  frequently  been 
declared  by  this  court  that  an  application 
for  a  new  trial  on  the  gronnd  that  the  evi- 
dence is  insufflcient  to  Justify  the  verdict,  or 
that  the  verdict  is  contrary  to  the  evidence, 
is  addressed  to  the  sound  discretion  of  the 
trial  court,  and  that  where  there  is  a  sub- 
stantial conflict  In  the  evidence,  the  action 
of  that  court  in  granting  or  denying  the  ap- 
plication will  not  be  disturbed  on  appeal. 
It,  iMwever,  there  Is  no  substantial  evldmce 
to  support  the  verdict,  a  different  rule  ap- 
plies. In  the  latter  case  it  becomes  tbe  duty 
of  the  trial  court,  as  a  matter  of  law,  to  va- 
cate and  set  aside  the  verdict,  and,  if  it  re- 
fuses to  do  so,  its  action  will  be  held  erro- 
neoua"  At  the  conclusion  of  the  state's  te»> 
tlmony,  the  defendant,  through  his  counsel, 
requested  tbe  court  to  Instruct  the  Jury  to 
bring  in  a  verdict  of  not  guilty,  "for  tbe  rea- 
son that  there  is  no  testimony  whatever  to 
ooimect  this  defendant  with  the  commission 
of  tbe  crime,  and  no  corrot>oratlon  whatever 
of  tbe  testimony  of  the  accomplice  in  this 
case."     This  Instruction  was  refused. 

Tbe  facts  shown  by  the  evidence  are,  sub- 
stantially, as  follows:  William  Wright,  a 
resident  of  Pony,  Mont,  arrived  in  Butte  be- 
tween 2  and  8  o'clock  on  tbe  morning  of  Jan- 
uary 9,  1907.  He  went  to  bed  at  a  rooming 
bonse  near  tbe  railroad  depot  in  South  Butte 
a  short  time  after  bis  arrival,  and  arose 
about  7  o'clock  tbe  same  morning,  when  he 
took  two  drinks  of  wtaislcy,  had  his  breakfast; 
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boarded  a  street  car,  and  went  to  the  central 
part  of  the  city  of  Butte,  where  he  remained 
until  about  1  o'clock.  He  then  returned  to 
the  vicinity  of  the  railroad  station  In  South 
Butte,  and  went  Into  the  defendant's  place, 
which  was  a  saloon  directly  across  from  the 
station.  Earlier  In  the  day  he  had  met  a 
man  called  "the  Frenchman,"  in  South  Butte, 
and  afterwards  met  this  man  up  town,  had  a 
drink  or  two  with  him,  and  they  returned  to 
South  Butte  on  the  street  car  together.  He 
says  In  his  lestimony  that  be  "knocked 
around"  South  Butte  for  a  few  hours  In  the 
afternoon,  and  Anally  went  into  defendant's 
place,  where  he  had  another  drink  or  two 
with  the  "Frenchman,"  and,  as  he  was 
about  to  leave,  the  defendant  McCarthy  tap- 
ped him  on  the  shoulder  and  said,  "I  want 
to  introduce  you  to  a  friend  of  yours."  He 
then  went  Into  a  wlneroom  in  the  rear  of  the 
saloon,  where  he  met  a  woman,  for  whom  he 
bought  three  or  four  drinks  and  with  whom 
he  took  at  least  one  drink  himself.  McCar- 
thy did  not  remain  in  the  wlneroom  after 
introducing  him  to  the  woman,  or,  so  far 
as  the  witness  Wright  knows,  go  back  to  the 
wlneroom  again  while  Wright  was  there. 
Wright  wore  two  pairs  of  overalls.  In  the 
pocket  of  the  inner  pair  of  which  he  had  a 
pocketbook  containing  atwut  $110,  but,  he 
says,  he  did  not  exhibit  the  bulk  of  his  mon- 
ey to  the  woman  In  the  wlneroom.  She  asked 
him  bow  much  money  he  had,  but  he  refus- 
ed to  tell  her.  "Finally,"  he  eays,  "the  wo- 
man bought  a  drink,"  and,  after  taking  it,  be 
does  not  remember  anything  for  about  four 
hours.  He  testified  that  he  went  to  sleep 
in  the  wlneroom,  and,  when  he  woke  up,  he 
was  out  in  the  barroom,  sitting  in  a  chair, 
and  the  defendant  was  sitting  about  three 
feet  from  him.  There  were  several  other 
persons  in  the  room  at  this  time.  He  felt  for 
his  money,  and  found  that  the  pocketbook 
had  been  taken  from  his  inner  overalls  pock- 
et, and  placed  in  the  outer  pair,  and  that  the 
money  was  all  gone,  with  the  exception  of 
$3  or  $4.  He  made  no  complaint  to  Mc- 
Carthy, but  walked  out  of  the  saloon,  and 
told  some  one  on  the  outside  that  he  had 
been  robbed.  While  in  the  wlneroom,  he 
gave  the  woman  $3.  He  does  not  know 
where  he  may  have  been  between  the  time  he 
went  to  sleep  in  the  wlneroom,  after  he  took 
the  last  drink,  and  the  time  he  was  awakened 
in  the  chair,  but  thinks  that  he  must  have 
been  carried  from  the  wlneroom  to  the  outer 
saloon  by  some  one.  He  was  feeling  all  right 
when  he  awakened— the  same  as  he  usually 
felt  when  he  woke  up  In  the  morning.  He 
afterwards  went  back  to  McCarthy's  place, 
and  took  a  drink  with  a  stranger. 

A  witness,  called  May  Miner,  testified  that 
she  was  the  woman  to  whom  Wright  was  In- 
troduced by  McCarthy ;  that  she  had  several 
drinks  with  him  in  the  wineroom,  when  he 
appeared  to  become  very  much  intoxicated, 
became  angry  at  her  because  she  would  not 
tell  him  the  number  of  her  room,  and  left  the 


room.  She  started  to  leave  a  few  moments 
later,  and,  as  she  was  passing  out  of  the  door, 
she  met  the  defendant  McCarthy,  who  asked 
her,  "where  is  the  money?"  She  Indicated 
by  a  motion  that  Wright  had  it  in  his  trousers 
pocket.  She  says  that  on  the  night  In  ques- 
tion she  was  sent  for  to  come  to  McCarthy's 
place,  where  she  had  often  been  before ;  that 
she  does  not  know  who  sent  for  her,  but  that 
she  had  an  understanding  with  McCarthy, 
prior  to  this  time,  that,  when  she  was  In  the 
wlneroom,  she  should  induce  men  to  drink 
as  much  as  possible.  She  testifies :  "I  luiew 
what  was  expected — that  I  should  drink  with 
the  gentlemen.  Mr.  McCarthy  made  the  sug- 
gestion at  one  time  that  I  might  help  the 
men  to  ^end  their  money,  but  on  this  day, 
the  9th,  I  had  not  seen  Mr.  McCarthy  until 
I  went  down  to  the  saloon,  and  I  saw  him 
not  at  all  after  that  evening.  The  only  real 
understanding  was  that  he  [the  man  introduc- 
ed] was  to  be  induced  to  drink  as  much  as 
possible  for  the  purpose  of  getting  all  of  his 
money.  I  know  of  two  circumstances  where 
men  went  away  with  no  money ;  but  there 
was  only  one  case  where  the  money  was  will- 
fully taken  away  from  the  man  to  my  knowl- 
edge. In  that  case  a  gentleman  had  been 
drinking  wine  and  he  refused  to  pay  Mc- 
Carthy, but  McCarthy  took  the  money,  just 
simply  for  the  wine;  and  In  the  other  case 
the  man  had  gone  to  sleep  and  was  dropping 
his  money,  and  I  took  it  in  my  hand  and  call- 
ed for  McCarthy,  and  he  took  It,  and  gave 
me  a  part  of  it.  This  last  man  had  been 
drinking,  but  be  had  been  paying  for  his 
drinks  as  he  got  them.  When  McCarthy  In- 
troduced Wright  to  me,  I  understood  my  du- 
ties to  be  the  same  as  in  other  instances ; 
that  is,  to  induce  him  to  drink  as  much  as 
he  would.  I  did  not  think  when  Wright  first 
came  into  the  room  that  he  was  at  all  intoxi- 
cated, but,  when  be  was  leaving  be  seemed  to 
be  quite  intoxicated.  I  saw  bis  money  that 
night  when  be  took  it  out  to  pay  for  a  drink. 
I  never  had  any  conversation  with  McCarthy 
regarding  the  method  of  procedure  going  on 
in  that  saloon  with  relation  to  strangers  and 
their  money.  The  only  thing  I  understood 
was  to  have  them  drink.  McCarthy  never 
told  me  In  so  many  words  what  he  desired 
to  have  them  drink  excessively  for,  but  there 
was  a  natural  understanding  from  bis  first 
invitation  for  me  to  come  there  that  women 
could  induce  men  to  drink  when  gentlemen 
could  not.  There  was  an  understanding  be- 
tween McCarthy  and  me  as  to  the  reason 
why  he  desired  them  to  drink  much.  I  knew 
that  the  men  that  came  there  were  often 
relieved  of  their  money,  and  naturally  suppos- 
ed that  was  to  be  the  case  in  the  cases  that 
I  would  be  called  for.  When  the  old  gentle- 
man got  angry  because  he  could  not  get  the 
number  of  my  room,  he  went  out  in  the  di- 
rection of  the  bar.  He  left  there,  and  entered 
the  saloon  proper  before  I  got  out  of  the 
passage.  I  am  positive  of  that  I  did  not 
Interfere  with  him  after  he  left  there,  and  I 


Digitized  by  VjOOQ  IC 


Uont) 


STATE  T.  McCarthy. 


323 


did  not  Bee  him  any  more."  On  cross-exam- 
ination of  tbis  witness,  the  defendant's  coun- 
sel  offered  to  prove  that  Wright  and  the  wo- 
man had  an  act  of  sexual  Intercourse  on  the 
floor  In  tlie  wineroom.  The  county  attorney 
objected  to  tbis  line  of  cross-examination  on 
the  ground  that  It  was  Irrelevant  and  Immate- 
rial, and  the  court  sustained  the  objection, 
the  defendant  excepting  to  the  ruling  of  the 
court. 

The  witness  Hoolihan  testified  that  he  was 
a  checker  for  the  Butte  Transfer  Company, 
and,  as  such,  his  duties  were  to  cbeclt  baggage 
on  the  trains  in  and  out  of  Butte ;  that  some 
time  prior  to  January  9th  McCarthy  had  re- 
quested bim,  in  substance.  If  he  became  ac- 
quainted with  any  travelers  who  desired  to 
spend  their  money,  to  bring  them  over  to  Mc- 
Carthy's saloon,  and  that  In  one  Instance  Mc- 
Carthy Invited  a  man  who  had  been  taken 
over  there  by  the  witness  to  go  back  into  the 
wineroom  and  meet  a  woman.  The  forego- 
ing Is,  in  substance,  all  of  the  testimony  In- 
troduc-ed  by  the  state. 

The  defendant  did  not  go  on  the  witness 
stand;  but  a  witness.  EMward  Dwyer,  the 
night  bartender  In  defendant's  saloon,  testl- 
tled  that  on  the  evening  of  the  9tb  about 
0:30  o'clock,  Wright  came  out  of  the  wine- 
room and  treated  three  or  four  men  at  the 
bar.  Including  the  defendant  McCarthy.  This 
witness  also  testified  that  Wright  did  not  sit 
down  and  go  to  sleep  in  the  saloon  at  any 
time  that  night;  that  on  the  following  morn- 
ing Wright  walked  into  the  saloon  as  the 
witness  was  about  to  leave  his  work,  and 
they  had  a  drink  together;  and  that  Wright 
left  the  saloon  the  evening  before  with  the 
"Frenchman." 

The  witness  Frank  Smith  testified  for  the 
defendant  that  he  saw  the  complaining  wit- 
ness, Wright,  about  9  o'clock  on  the  evening 
of  January  9th  drinking  at  the  bar  In  de- 
fendant's saloon,  and  that,  when  be  left  the 
place,  he  was  accompanied  by  the  "French- 
man." This  witness  also  stated  that  Wright 
afterwards  spent  considerable  money  around 
the  saloons-  and  lunchrooms  in  8outb  Butte, 
and  that  Wright  told  him  the  next  morning 
that  he  did  not  know  who  robbed  bhu,  or 
where  he  was  robbed,  but  that  he  thought 
the  woman  got  his  money,  that  It  must  have 
been  some  one  "pretty  slick  that  got  bim. 
because  he  was  awake  all  the  time,  and 
knew  what  he  was  doing,  and  he  thought  it 
was  the  woman  who  got  his  money,  because 
be  was  wide  awake,  and  that  she  must  have 
got  it."  Wright  afterwards  contradicted  all 
of  the  testimony  of  this  witness. 

The  defendant  also  produced  In  evidence  a 
subpcena  for  the  witness  Harry  Clifford; 
known  as  "the  Frenchman."  which  had  been 
regularly  served  on  Clifford,  but  to  which  he 
failed  to  respond;  and  It  was  also  shown 
that,  upon  a  warrant  being  Issued  for  his  ar- 
rest, his  whereabouts  could  not  be  ascer> 
talned. 


The  theory  of  counsel  for  the  state  nt  the 
trial  was,  that  the  defendant  and  the  witnes^s 
May  Miner  lir.il  engaged  In  a  common  pur- 
pose to  Induce  men  to  drink  In  the  saloon  and 
to  rob  them  when  they  became  Intoxicated.  It 
was  upon  this  theory  that  ti-stlmony  was 
elicited  from  the  woman  as  to  the  exi»erlenc;-8 
of  other  men  who  had  been  Introduced  to  her 
by  McCarthy.  But,  as  was  said  In  the  case 
of  State  V.  Poster,  supra,  conceding,  for  the 
sake  of  argument,  that  all  of  this  character 
of  evidence  was  competent  and  material  to 
show  a  conspiracy  to  commit  larceny  by  the 
defendant  and  his  associate,  apd  that  It  is 
sufficient  to  establish  such  a  conspiracy, 
there  Is  no  evidence  in  the  record  to  justify 
the  conclusion  that  either  of  them  committed 
the  particular  larceny  In  question.  There  must 
be  some  substantive  testimony  to  justify  the 
judgment  of  a  court.  Olsen  y.  Montana  Ore 
Pur.  Co.,  35  Mont.  400,  89  Pac.  731 ;  Howie 
V.  California  Brewery  Co.,  35  Mont.  264,  88 
Pac.  1007.  Here  suspicions  or  probabilities, 
however  strong,  are  not  sufficient  basis  for 
a  conviction  of  crime.  We  think  the  testi- 
mony of  the  woman  as  to  her  understanding 
with  the  defendant  and  their  former  acts  In 
conformity  thereto  was  competent  In  the 
case  of  the  State  v.  Newman,  34  Mont.  434,  87 
Pac.  462,  this  court  held  that  proof  may  be 
made  by  the  state  of  facts  tending  to  show 
a  uniform  course  of  action  recently  pursued 
— ^a  astern  or  plan  on  the  part  of  the  accused 
— for  the  purpose  of  showing  guilty  knowl- 
edge or  criminal  Intent.  See,  also,  12  Cyc. 
411.  Eliminate  the  testimony  of  May  Miner, 
and  there  Is  no  evidence  tending  to  connect 
the  defendant  with  the  loss  of  the  money  by 
Wright,  except  the  fact— which  In  Itself  was 
noncriminal— that  he  introduced  the  com- 
plaining witness  to  the  woman.  If  defendant 
and  the  woman  were  co-consplrators,  then 
she  was  an  accomplice,  and  her  testimony 
was  not  corroborated  by  other  evidence,  which 
in  Itself,  and  without  the  aid  of  her  testi- 
mony, tended  to  connect  the  defendant  with 
the  commission  of  the  offense  charged.  Pen. 
Code,  i  2089.  Wright's  testimony  did  not 
tend  to  corroborate  that  of  the  woman,  be- 
cause upon  the  very  point  as  to  which  It  re- 
quired corroboration,  to  wit,  his  becoming  un- 
conscious In  the  wineroom,  she  contradicted 
him  by  testifying  that  he  left  the  room  before 
she  did.  There  is  nothing  in  the  record  to 
corroborate  her  statement  that  the  defendant 
Inquired  where  Wright  carried  his  money. 
In  giving  that  bit  of  testimony,  she  may  have 
been  trying  to  shield  herself  by  directing  sus- 
picion towards  McCarthy.  We  think  the  tes- 
timony was  wholly  Insufllclent  to  warrant  a 
verdict  of  guilty,  and  should  not  have  been 
submitted  to  the  Jury.  We  are  also  of  opin- 
ion that  the  defendant  was  entitled  to  prove 
every  act  of  Wright  and  the  woman  In  the 
wineroom.  The  testimony  offered,  while  of- 
fensive, was  nevertheless  legally  competent, 
as  showing  what  opportunity  the  woman  bad 
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to  take  Wright's  money  without  the  aid  or 
knowledge  of  the  defendant 

The  appellant  assigns  error  upon  the  ac- 
tion of  the  court  in  giving  certain  Instruc- 
tions to  the  jury,  and  refusing  to  give  others 
proposed  and  requested  by  him.  We  do  not 
pass  upon  the  correctness  of  the  Instructions, 
either  given  or  refused.  The  tenth  Legisla- 
tive Assembly  (Laws  1007,  p.  19T,  c.  82)  re- 
vised the  practice  of  the  courts  In  regard  to 
instructions  to  Juries,  by  providing,  among 
other  things,  that  the  court  shall  pass  upon 
any  objections  to  instructions  requested,  and 
also  those  proposed  to  be  given  by  the  court. 
It  also  provided  that  the  court  stenographer 
shall  be  present  at  the  settlement  of  the  in- 
structions, and  shall  take  down  ail  the  objec- 
tions and  exceptions  of  counsel  to  ail  and  any 
of  the  Instructions  given  or  refused  by  iie 
court,  together  with  the  modifications  made 
therein,  and  the  ruling  of  the  court  thereon. 
It  does  not  appear  by  the  record  that  the 
court  ever  ruled,  or  was  ever  requested  to 
rule,  on  either  the  defendant's  requests  for 
instructions,  or  his  objections  to  those  given 
by  the  court.  Error  cannot  be  predicated  up- 
on the  mere  silence  of  the  court.  State  v. 
Blggcrstaff,  17  Mont.  610,  43  Pac.  709.  There- 
fore we  do  not  consider  the  alleged  errors  re- 
lating to  the  instructions.  As  to  how  specific 
the  bill  of  exceptions  should  be  in  disclosing 
what  took  place  at  the  settlement  of  the  in- 
structions we  do  not  decide,  because  the  poln^ 
has  not  been  argued  In  this  case,  and  we  do 
not  deem  it  wise  to  construe  the  new  law 
without  the  assistance  of  argument  by  coun- 
sel. 

The  judgment  and  order  of  the  district 
court  of  Silver  Bow  county  are  reversed,  and 
the  cau.se  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  HOLLOWAY,  J., 
concur. 


PICKET  PTTB.  CO.  v.  BOARD  OF  COM'RS 
OF  CARBON  COUNTY. 

(Supreme  Court  of  Montana.    Nov.  18,  1907.) 

1.  Counties  —  Board  of  CoMMissioifERS  — 
Powers— Contracts. 

Pol.  Code,  §  4230,  subd.  20,  provides  that  a 
board  of  county  commiKsioncrs  lias  power,  un- 
der restrictions  prescribed  by  law,  to  contract 
for  the  county  printing.  Section  4233  provides 
that  no  such  contract  stall  extend  for  more  than 
two  years.  Held  that,  where  the  time  when  such 
power  mifflit  be  exercised  was  not  prescribed 
by  anv  otlier  statutory  provision,  an  outRoing 
board  on  the  expiration  of  a  prior  contract  for 
county  printing  had  authority  to  enter  into  a 
new  contract  for  such  printinR  for  two  years, 
and  such  contract  was  binding  upon  the  new 
board  in  ttie  absence  of  fraud  in  its  malting. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13.  Counties,  $  17o.] 

2.  Contracts— Validity— Public  Policy. 

The  public  policy   of   a   state  varies   from 
time  to  time,  and  is  not  to  be  measured  by  the 

Jirivate  convictions  or  notions  of  the  individual 
udge.  but  by  referring  to  legislative  enactmenta, 


and,   in  their  absence,  to  the  decisions  of  ths 
courts. 

[Ed.  Note. — For  oases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  J  498.] 

3.  Counties  —  Contracts  —  Contra    Bonos 
Mores. 

A  contract  entered  into  by  an  outgoing 
board  of  county  commissioners  for  county  print- 
ing is  not  contrary  to  good  morals,  witbin  Civ. 
Code,  §  2240,  providing  that  "that  is  not  lawful 
which  is  •  *  •  contrary  to  good  morals," 
though  entered  into  shortly  before  the  expira- 
tion of  the  term  of  oflScc  of  members  of  such 
board,  and  after  the  election  of  a  new  board. 

4.  Same  —  Contracts   Against    Policy  of 
Law. 

Where  a  Legislature  by  express  provisions 
of  law  fixes  the  limit  of  duration  of  a  contract 
for  county  printing  which  can  be  entered  into 
by  a  board  of  county  commissioners,  such  legis- 
lative declaration  excludes  the  idea  that  a  con- 
tract drawn  according  to  the  mandate  of  the  law, 
for  a  term  not  exceeding  limits  so  prescribed, 
can  be  against  the  policy  of  the  law,  within  Civ. 
Code,  §  2240,  declaring  that  "that  is  not  lawful 
which  is  *  *  *  contrary  to  the  policy  of  ex- 
press law,  though  not  expressly  prohibited." 

5.  Same— Board  of  Commissioners— Powebs 
— Sufficiency. 

The  mere  fact  that  authority  granted  by  the 
Legislature  to  a  county  board  may  be  or  is 
abused  in  a  given  instance  is  not  alone  a  rea- 
son for  holding  that  such  power  does  not  exist 
or  is  not  to  he  exercised. 

Appeal  from  District  Court,  Carbon  Coun- 
ty; O.  H.  Loud,  Judge. 

Action  by  the  Pldtet  Publishing  C<xnpaiiy 
against  the  board  of  county  commissioners  of 
Carbon  county  to  restrain  the  violation  of  a 
contract  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Alflrnicd. 

Albert  J.  Galen,  Atty.  Gen.,  and  B.  M. 
Hall,  Asst  Atty.  Gen.,  for  appellant 

HOLLOWAY,  J.  In  December,  1904,  the 
board  of  county  commissioners  of  Carbon 
county  entered  into  a  contract  for  the  county 
printing  for  a  term  of  two  years.  Upon  the 
expiration  of  that  contract.  In  December, 
1906,  the  same  board  entered  into  a  contract 
with  the  Picket  Publishing  Company,  plain- 
tiff and  respondent  herein,  by  the  terms  of 
which  that  company  agreed  to  do  the  public 
printing  for  Carbon  county  for  two  years 
from  December  11,  1906,  at  a  certain  speci- 
fied rate,  payments  to  he  made  quarterly. 
The  personnel  of  the  board  of  county  commis- 
sioners was  entirely  changed  by  the  election 
in  November,  1906,  the  new  board  coming 
into  existence  In  January,  1907.  On  January 
22,  1907,  the  new  board,  without  the  knowl- 
edge or  consent  of  the  Picket  Publishing  Com- 
pany, made  and  entered  upon  its  minutes  an 
order  which  assumed  to  abrogate  and  set 
aside  the  contract  of  December,  1906,  made 
by  the  old  board.  This  action  was  thereupon 
commenced  toy  the  Picket  Publishing  Com- 
pany to  restrain  the  new  ttoard  from  violat- 
ing that  contract.  A  temporary  injunction 
was  issued.  The  defendant  interposed  a  de- 
murrer to  the  amended  complaint  and  filed 
a  motion  to  dissolve  the  Injuuction.  The  de- 
murrer and  motion  were  overruled.    The  de- 


Digitized  by  VjOOQ  IC 


Mont) 


PICKET  PUB.  CO  V.  BOARD  OF  OOITRS. 


525 


fendant  declined  to  plead  furtber,  Its  default 
was  entered,  and,  upon  a  bearing  had,  a 
judgment  was  rendered  and  entered  in  favor 
of  the  plaintiff,  which  made  perpetual  the 
Injunction  and  awarded  plalntUT  its  costs. 
From  the  order  refusing  to  dissolve  the  in 
Junction  and  from  the  final  judgment,  the 
defendant  appeals. 

It  Is  contended  on  behalf  of  the  appellant 
that  a  contract  of  this  character  entered  In- 
to by  the  outgoing  board,  which  contract  ex- 
tends beyond  the  term  of  such  board  and 
tends  to  bind  the  incoming  board,  is  void, 
and  numerous  cases  are  cited  in  support  of 
that  contention.  Bank  v.  Peck,  43  Kan.  643, 
23  Pac.  1077;  Sheldon  v.  Butler  County,  48 
Kan.  356,  29  Pac.  769,  16  L.  R.  A.  257;  Cof- 
fee County  V.  Smith,  50  Kan.  350,  32  Pac. 
30 ;  Millikln  v.  Edgar  County,  142  111.  528,  32 
N.  E.  493,  18  L.  R.  A.  447;  Board  of  Com- 
missioners of  Jay  County  v.  Taylor,  123  Ind. 
148,  23  N.  E.  752,  7  L.  R.  A.  160;  Morrison 
V.  Board,  16  Ind.  App.  317,  44  N.  E.  65 ;  Vach- 
eron  v.  New  York  City,  34  Misc.  Rep.  420,  69 
N.  Y.  Supp.  608;  Hudson  County  t.  Layton, 
28  N.  J.  Law,  244 ;  Franklin  County  ▼.  Ranck, 
fl  Ohio  Clr.  Ct.  E.  301,  6  O.  C.  D.  133;  State 
T.  Platner,  43  Iowa,  140.  The  case  of  Bank  v. 
Peck  arose  out  of  an  attempt  on  the  part  of 
the  First  National  Bank  of  Medicine  Lodge 
to  compel  the  l>oard  of  county  commissioners 
to  deposit  the  public  moneys  of  that  county 
In  such  bank,  and  set  up  a  contract  made 
with  the  old  board  for  a  term  of  three  years. 
Under  the  Kansas  statutes  public  moneys  are 
required  to  be  deposited  in  some  bank  or 
banks  and  interest  collected  on  the  average 
■daily  balances,  but  the  matter  of  choosing 
the  particular  depository  or  depositories,  and 
the  character  of  security  to  be  required,  are 
left  to  the  discretion  of  the  several  boards. 
The  court  held  that,  since  the  credit  of  the 
designated  depository  might  become  Impaired 
■or  the  security  furnished  valueless.  It  would 
be  manifestly  injurious  to  the  public  welfare 
and  against  public  policy  to  permit  a  board  of 
■county  commissioners  to  bind  the  county  to 
deposit  in  a  particular  bank  for  a  long  period 
of  time.  Shelden  v.  Butler  County  arose  out 
of  the  attempted  broach  of  a  printing  con- 
tract. The  court  held  that,  since  there  is  not 
any  limit  fixed  by  law  upon  the  time  during 
which  a  printing  contract  may  run,  therefore. 
If  the  old  board  could  contract  for  more  than 
one  year,  It  could  llkewl.<!e  for  a  long  term  of 
years — almost  an  Indefinite  time.  In  view  of 
this,  and  since  under  the  statutes  of  Kan- 
sas the  board  is  required  to  reorganize  once 
a  year,  the  powers  of  the  board  must  be  held 
to  be  limited,  in  matters  of  this  character, 
to  the  making  of  a  contract  which  does  not 
•extend  beyond  one  year.  Coffee  County  v. 
omlth  was  decided  by  the  same  court,  and  the 
same  result  reached  upon  the  same  principles. 
Hilllkin  V.  Edgar  County  was  a  controversy 
between  the  keeper  of  the  county  poor  and 
the  tloard  of  supervisors.  The  old  board  en- 
tered into  a  contract  with  Milllkin  to  act  as 


keeper  for  three  years.  The  new  board  an- 
nulled that  contract,  and  this  action  resulted. 
The  court  held  that,  as  there  was  not  any 
limit  expressly  imposed  by  law  upon  the  time 
during  which  such  a  contract  might  run, 
therefore,  if  it  could  be  made  to  run  for  a 
term  beyond  that  of  the  board  making  It,  it 
might  likewise  be  made  to  run  for  many 
years;  but  the  court,  construing  the  statute 
of  Illinois  authorizing  the  employment  of 
such  keeper  with  other  provisions  of  the  laws 
of  that  state — ^which  are  not  set  out  in  the 
opinion— reached  the  conclusion  that  the  leg- 
islative intent  was  to  limit  the  term  of  such 
employment  by  any  board  to  one  year.  In 
the  case  of  Board  of  Jay  County  v.  Taylor 
the  court  particularly  characterizes  the  con- 
tract under  consideration  in  that  case  as  one 
which  was  not  for  the  public  welfare,  and, 
since  it  provided  for  the  employment  of  a 
legal  advisor  to  the  board,  the  old  board 
ought  not  to  be  permitted  by  such  a  contract 
to  impose  upon  the  new  board  an  attorney  In 
whom  the  new  board  might  not  have  any  con- 
fidence. The  court  held  that  the  contract 
was  void  as  against  public  policy.  Morrison 
T.  Board  arose  out  of  the  attempt  by  a  county 
auditor,  after  his  successor  had  been  elected 
and  18  months  before  the  next  election,  to 
bind  his  county  by  a  contract  which  he  made 
with  a  printing  house  to  fnmlsb  the  neces- 
sary election  blanks,  books,  etc.,  4for  such 
election.  The  court  held  that  the  outgoing 
auditor  had  not  the  power  to  make  the  con- 
tract, and,  on  rehearing,  said  that,  if  such  a 
contract  could  be  made.  It  would  be  void  as 
against  public  policy.  The  contract  which 
gave  rise  to  the  case  of  Vacheron  v.  New 
York  City  was  made  in  1897  to  run  for  a 
I)eriod  of  10  years,  and  provided  for  the  em- 
ployment of  Vacheron  to  do  certain  road 
work  for  that  time.  The  court  held  that 
since  the  act  of  the  Legislature  providing  for 
the  charter  of  Greater  New  York  prescribed 
that  such  charter  should  become  effective  oil 
the  1st  day  of  January,  1898,  the  coniiract 
with  Vacheron  expired  on  that  date,  since  un- 
der the  charter  the  board  of  supervisors  did 
not  have  control  of  that  particular  character 
of  work.  In  Hudson  County  v.  Layton  and 
State  V.  Platner  It  was  held  in  each  instance 
that  the  contract  In  question  operated  in  vio- 
lation of  a  statute  of  the  respective  states. 
In  Franklin  County  v.  Ranck  the  Ohio  cir- 
cuit court  held  that  the  contract  by  the  out- 
going board  with  a  person  to  act  as  janitor 
of  the  courthouse  for  the  next  ensuing  year 
was  not  binding  upon  the  incoming  board, 
and  concluded  that  such  contract  is  "not  on- 
ly evidence  of  unseemly  conduct  on  the  part 
of  the  members  of  the  board,  but  in  its  ob- 
ject, operation,  and  tendency,  is  calculated  to 
be  prejudicial  to  the  public  interests  and  is 
against  public  policy,  and  void."  In  our 
opinion,  every  case  cited  above  is  clearly  dis- 
tinguishable in  the  'facts  from  the  one  now 
before  us.  Those  cases  divide  themselves  In- 
to two  classes:     (a)  Those  In   which  it  is 
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held  tbnt  tbe  board  or  officer  did  not  have 
the  power  to  make  the  contract  under  con- 
sideration; and  (b)  those  holding  that  such 
contracts  are  void  as  against  public  policy. 

Our  Political  Code  (section  4230,  subd.  20) 
particularly  authoriises  the  board  of  county 
commissioners  to  enter  Into  a  contract  for 
public  printing.  It  provides:  "The  board  of 
county  commissioners  has  Jurisdiction  and 
power  under  sucb  limitations  and  restrictions 
as  are  prescribed  by  law :  •  •  *  20.  To 
contract  for  the  county  printing,  and  provide 
books  and  stationery  for  county  otflcers."  And 
with  equal  particularity  the  same  Code,  in 
section  4233,  limits  tbe  term  of  such  a  con- 
tract to  two  years,  in  this  lauguiige :  "  *  •  • 
No  such  contract  for  printing  shall  extend 
for  more  than  two  years." 

First,  then,  it  becomes  a  question  of  the 
power  of  the  outgoing  board  of  Carbon  coun- 
ty to  make  a  contract  for  public  printing  for 
a  term  not  exceeding  the  limit  flxetl  by  stat- 
ute. That  the  boanl  lias  the  power  to  make 
a  contract  for  public  printing  is  not  open  to 
question.  The  Code  above  8i)eclflcally  grants 
the  power,  and  there  is  not  any  limitation  or 
restriction  imposed  by  law  upon  that  power, 
save  only  that  it  shall  be  for  printing  for 
which  the  county  may  be  chargeable,  and 
the  further  limitations  as  to  prices  to  be 
paid,  and  the  term  for  which  such  contract 
shall  run  as  stated  above.  The  power  to 
make  the  contract  Is  specifically  granted; 
but  the  time  when  such  power  shall  be  exer- 
cised is  not  limited  or  prescribed.  There- 
fore we  say  that  the  proposition  Is  incontro- 
vertible that  it  may  be  exercised  at  any  time 
during  the  term  of  the  board,  when  a  prior 
contract  for  such  work  has  expired  or  is 
about  to  expire,  and,  so  far  as  tbe  power  of 
the  board  is  concerned,  it  is  just  as  ample 
and  complete  the  last  week  of  the  board's 
official  existence  as  at  any  time  prior  thereto. 
Tbe  making  of  such  a  contract  at  a  time 
near  the  close  of  the  official  career  of  an 
outgoing  board  may,  in  some  instances,  savor 
of  bad  faith  or  even  of  fraud;  but  there  is 
not  any  charge  of  bad  faith  or  fraud  in  this 
instance.  The  board  having  the  power  to 
make  a  printing  contract  at  any  time  during 
its  term,  when  such  a  contract  is  to  l)e  let, 
and  the  Code  having  expressly  authorized 
such  a  contract  to  be  made  for  a  term  not  ex- 
ceeding two  years,  and  the  contract  imder 
consideration  being  of  that  character,  it  was 
valid  and  binding  upon  the  new  board  as  up- 
on tbe  old  one  (Board  of  Commissioners  of 
.Tay  County  v.  Taylor,  above),  in  the  absence 
of  fraud  in  Its  making,  unless  the  contract 
is  void  as  against  public  policy. 

Second.  Can  it  lie  said  that  this  contract 
falls  within  the  second  class  of  cases  above 
and  is  void  as  against  public  policy?  In  de- 
termining whether  any  matter  is  against 
public  policy,  we  are  not  left  without  any 
criterion  by  which  to  be  guided  in  this  state; 


and  neither  can  this  court  arbitrarily  declare 
an  act  or  contract  under  that  ban.  The  pub- 
lic policy  of  this  state  is  to  be  determined 
from  legislative  declarations,  or,  in  the  ab- 
sence of  any  such  declarations,  from  Judicial 
decisions.  In  MacG-inniss  v.  Boston  &  Mon- 
tana Con.  C.  &  S.  Min.  Co.,  29  Mont.  428,  75 
Pac.  89,  this  court  said:  "The  public  policy 
of  the  state  varies  from  time  to  time.  It  is 
not  to  he  measured  by  the  private  convic- 
tions or  notions  of  tbe  persons  who  happen 
to  be  exercising  Judicial  functions,  but  by 
reference  to  the  enactments  of  the  lawmak- 
ing power,  and,  in  the  absence  of  them,  to  the 
decisions  of  the  courts."  Thei-e  Is  not  any- 
thing in  the  decisions  of  this  court  which 
militetes  against  the  validity  of  a  contract 
of  this  character. 

Our  Code,  in  considering  tlie  subject  of 
contracts,  declares:  "That  la  not  lawful 
which  is:  (1)  Contrary  to  an  express  provi- 
sion of  law.  (2)  Contrary  to  the  policy  of  ex- 
press law,  though  not  expressly  prohibited; 
or,  (.S)  otherwise  contrary  to  good  morals." 
Civ.  Code.  S  2240.  This  contract  is  not  one 
which  Is  contrary  to  any  express  provision 
of  law;  and  neither  can  it  be  classed  as  one 
conti-ai-y  to  good  morals.  It  is  not  a  contract 
which  can  be  said  to  be  against  the  policy  of 
express  law,  for,  as  indicated  above,  the  Leg- 
islature particularly  clothed  the  board  with 
power  to  make  such  contract,  and,  while 
It  could  have  limited  the  duration  of  sucb 
contract  to  the  term  of  the  board  making  it, 
it  did  not  do  so,  but  fixed  the  limit  of  Its 
duration  at  two  years.  When  tbe  Legislature 
by  express  provision  of  law  thus  fixed  the 
limit  of  duration  of  such  a  contract,  such  leg- 
islative declaration  excludes  the  Idea  that  a 
contract  drawn  according  to  the  mandate  of 
the  law,  and  for  a  term  not  exceeding  the 
limit  so  prescribed,  can  be  against  the  policy 
of  the  law.  It  is  no  argument  to  say  tliat 
tbe  power  thus  given  to  these  several  boards 
may  sometimes  be  abused.  The  mere  fact 
that  such  authority  may  be,  or  in  fact  is, 
abused  in  any  given  Instance,  Is  not  itself  a 
reason  for  holding  that  such  power  does  not 
exist  or  ought  not  to  be  exercised.  In  sup- 
port of  our  conclusion,  we  cite  Board  of  Com- 
missioners V.  Shields,  130  Ind.  6.  29  N.  K 
385;  Reubelt  v.  School  Town  of  NoblesvlUe. 
10(5  Ind.  478,  7  X.  B.  200;  Webb  v.  Spokane 
County.  9  Wa.sh.  1(a.  37  Pac.  282;  Liggett  v. 
Boanl  of  Commissioners,  6  Colo.  App.  209. 
40  Poc.  47."}. 

We  have  not  considered  the  question  of 
the  appropriate  remedy  in  a  case  of  this  kind, 
since  in  this  particular  instance  that  ques- 
tion is  purely  academic. 

We  think  the  Judgment  and  order  of  the 
district  court  should  be  affirmed;  and  It  is 
so  ordered. 

Affirmed. 

BRANTLY,  C.  J.,  and  SMITH.  J.,  concur. 
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MASSACHUSETTS   SHEEP  CO.  T. 

HUMSLB. 

(Supreme  Conrt  of  Montana.    Not.  18,  1907.^ 

1.  Chattel    Mobtgaoes  —  Sheep  —  Desckip- 

TION. 

A  description  of  shepp  in  controversy  in  a 
chattel  mortgajre  as  "1.000  liead  of  sheep  on  the 
range  on  Medicine  Lodge  creelc,  in  Fremont 
county,  Idaho,  together  with  the  wool  and  in- 
crease," was  insufficient  to  identify  the  sheep 
mortsaged  a3  the  sheep  taken  from  such  range 
by  a  HheriS  under  the  mortgage  from  a  larger 
band  including  sheep  sold  by  the  mortgagor  to 
plalntifC. 

[EkL  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  |{  00-92.1 

Z  Same  —  Fobxolobubb  —  Possession  — 

IDENTITT. 

Where  a  mortgagor  of  certain  sheep  sold 
them  to  plaintiff,  who  caused  them  to  be  joined 
with  a  larger  band  and  herded  them  until  cer- 
tain of  the  band  were  seized  by  a  sheriff  on 
foreclosure  of  the  mortgage,  the  mortgagee  and 
the  sheriff,  in  order  to  justify  such  taking,  were 
bonnd  to  identify  the  sheep  taken  as  those  mort- 
gaged. 

Appeal  from  District  Court,  Missoula  Coun- 
ty; P.  O.  Webster.  Jtidge. 

Action  by  the  Massachusetts  Sheep  Com- 
pany against  J.  A.  Humble.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals,  Af- 
flrmed. 

Marshall  &  Stiff,  for  appellant  Elmer  B. 
Hersbey  and  John  M.  Brans,  for  respondent 

BRANTLY,  C.  J.  This  action  was  brought 
to  recover  damages  for  the  wrongful  con- 
version by  the  defendant  of  751  head  of 
sheep,  consisting  of  ewes  and  lambs,  alleged 
to  belong  to  plaintltr  and  to  be  of  the  value 
of  |i3,113.  As  a  part  of  this  cause  of  action 
it  is  alleged,  further,  that  the  ewes  and 
Iambs  so  taken  were  at  the  time  of  the  con- 
version ranging  with  other  ewes  and  lambs 
belonging  to  plaintiff  in  Fremont  county, 
Idalto:  that  the  defendant  drove  all  of  them 
from  their  accustomed  range  and  held  them 
for  two  days  without  food  and  care;  that  in 
separating  those  taken  from  the  herd  the  de- 
fendant took  many  ewes,  leaving  their  lambs, 
which  thereafter  died;  that  he  also  took 
many  lambs,  leaving  their  dams  behind, 
which  thereafter,  having  been  returned  to  the 
range,  wandered  oft  in  search  of  their  lambs 
and  were  lost  It  is  alleged  that  plaintiff 
was  damaged  In  this  behalf  to  the  amount  of 
$1,000.  The  answer  puts  In  Issue  the  title 
of  the  plaintiff,  and  then  proceeds  to  Justify 
the  taking  by  alleging.  In  snbstancf  that  on 
December  19,  1903,  the  sheep  In  controversy 
belonged  to  one  S.  J.  Tillman;  that  on  that 
date,  having  become  Indebted  to  defendant 
in  the  stun  of  $1,500  by  promissory  note,  the 
eald  Tillman  delivered  to  defendant  his  chat- 
tel mortgage,  executed  according  to  the  law 
of  the  state  of  Idaho,  by  which  he  hypoth«. 
cated  1,000  head  of  sheep.  Including  the  ewes 
described  in  the  complaint  with  their  natural 
increase,  nmning  on  the  range  in  Fremont 
county,  Idalio,  to  secure  the  payment  of  said 


note  and  Interest;  that  the  lambs  mentioned 
in  the  complaint  were  the  natural  increase 
of  these  ewes;  that  the  mortgage  was  duly 
recorded  In  Fremont  county,  Idaho,  whereiu 
said  sheep  then  were  and  thereafter  remain- 
ed; that  thereafter,  on  March  16,  1005,  the 
said  note,  principal  and  interest  being  due 
and  unpaid,  the  defendant  caused  the  sherlfC 
of  Fremont  county,  Idaho,  to  foreclose  the 
mortgage  for  the  satisfaction  thereof;  and 
that  this  officer  having,  on  March  16,  1005, 
seized  the  said  ewes  and  their  lambs,  there- 
after, on  March  25,  1005,  sold  them  at  pub- 
lic sale,  in  conformity  with  the  laws  of  the 
state  of  Idaho  in  such  cases  made  and  pro- 
vided, to  satisfy  the  amount  of  the  note,  and 
not  otherwise,  and  applied  the  proceeds  to 
that  purpose.  By  agreement  of  the  parties 
the  afflrmatlve  allegations  of  the  answer 
were  deemed  denied.  The  trial  resulted  in  a 
verdict  and  Judgment  for  plaintlfC.  The  de- 
fendant has  appealed  from  the  Judgment  and 
an  order  denying  him  a  new  trial. 

Btom  the  evidence  introduced  by  the  plain- 
tiff it  appears  that  S.  J.  Tillman,  claiming  to 
be  the  owner  of  1,500  head  of  sheep  in  charge 
of  a  herder  on  the  range  in  Fremont  county, 
Idaho,  sold  them  to  plnlntiCT  for  a  considera- 
tion fixed  at  $5,000.  Payment  was  to  be  made 
in  the  stock  of  plaintiff  company.  When 
the  stock  was  issued  to  Tillman,  which  was 
done  on  December  18,  1903,  he  was  made  the 
manager  of  the  plaintiff.  As  it  turned  out 
afterwards,  Tillman  only  bad  a  one-fourth 
interest  iu  a  herd  of  sheep  In  Fremont  coun- 
ty, Idaho,  owned  Jointly  by  him  and  one 
Sedman.  After  the  sale  to  plaintiff  the  Till- 
man-Sedman  partnership  was  dissolved  and 
a  division  made  of  the  herd.  Tillman's  share 
amounted  to  396  ewes  and  18  lambs.  At 
that  time  the  plaintiff  had  a  herd  of  about 
2,000  running  on  the  same  range.  The  Till- 
man sheep  were  turned  over  to  the  plaintiff's 
herder,  and  the  whole  herd  branded  or  mark- 
ed with  paint  The  sale  was  made  on  No- 
vember 23,  190a  Tillman's  sheep  were  In- 
corporated in  the  company  herd  between  the 
1st  and  10th  of  December.  This  was  done  by 
Tillmau  immediately  upon  dissolution  of  the 
TlUman-Sedmau  partnership,  and  the  herder 
who  had  been  In  charge  of  the  partnership 
herd  was  put  In  charge  of  plaintiff's  herd. 
The  plaintiff  having  closed  Its  case,  the  de- 
fendant offered  in  evidence  the  chattel  mort- 
gage and  note  referred  to  in  the  answer,  to- 
gether with  the  record  of  the  proceedings  of 
the  sheriff  of  Fremont  county,  Idaho,  made 
In  conformity  with  the  statutes  of  that  state. 
Copies  of  the  laws  of  Idaho  touching  fraud- 
tUent  transfers,  and  those  prescribing  the  pro- 
cedure to  be  pursued  by  the  sheriff  in  the 
foreclosure  of  chattel  mortgages,  were  also 
offered.  The  purpose  of  this  evidence  was  to 
support  defendant's  contention  that,  though 
the  sale  was  made  by  Tillman  to  the  plain- 
tiff, yet  it  had  not  been  accompanied  by  an 
Immediate   delivery,   followed  by   an  actual 
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and  continued  change  of  possession,  and  war 
therefore  fraudulent  and  void  as  to  the  de- 
fendant, who  had  in  good  faith  become  Till- 
man's creditor  and  an  incumbrancer  of  the 
subject  of  the  sale  while  Tillman  was  still 
ostensibly  in  possession  of  it.  To  the  intro- 
duction of  this  evidence  the  plaintiff  object- 
ed that  it  was  immaterial  and  irrelevant; 
the  description  In  the  mortgage  itself  not  l)e- 
ing  sufBcient  to  identify  the  property  hypothe- 
cated by  it  The  description  in  the  mort- 
gage Is  as  follows:  "One  thousand  head  of 
sheep  on  the  range  on  Medicine  HiOdge  creek, 
In  Fremont  county,  Idaho,  together  with  the 
wool  and  increase."  Xo  additional  evidence 
having  l>een  offered  for  this  purpose,  the  ob- 
jection was  sustained.  The  court  ruled,  fur- 
ther, that  it  was  immaterial,  because  plain- 
tiff's evidence,  since  defendant  admitted  Its 
truth,  justified  the  legal  conclusion  that  the 
delivery  made  by  Tillman  to  the  company, 
and  the  change  of  possession  following  It, 
were  a  sufficient  compliance  with  the  statute. 
Thereafter  the  hearing  of  evidence  was  con- 
fined to  the  question  of  damages.  Defend- 
ant's exception  to  this  ruling  of  the  court 
presents  the  only  question  submitted  for  de- 
cision. 

Counsel  for  defendant  cite  In  their  brief 
and  discuss  many  of  the  decisions  of  this 
and  other  courts  construing  and  applying 
statutes  relating  to  fraudulent  transfers  of 
personal  property,  pointing  out  the  fact  that 
the  statute  of  Idaho  (Rev.  St  1887,  {  3021) 
is  Bubstantlally  the  same  as  our  statute  on 
the  same  subject  (Civ.  Code,  {  4491).  They 
insist  that  the  evidence  was  competent  and 
material,  and  that  the  question  whether  the 
requirements  of  the  statute  had  been  met  by 
plaintiff  and  Tillman  In  consummating  the 
sale  should  have  been  submitted  to  the  jury 
under  suitable  InBtructicns.  It  may  be  con- 
ceded, however,  that  the  court  was  wrong  in 
drawing  the  Inference  it  did  from  the  un- 
controverted  evidence  of  the  plaintiff,  yet,  In 
the  absence  of  some  evidence  tending  to 
show  that  the  sheep  he  caused  the  sheriff  to 
seize  and  sell  under  the  mortgage  were  the 
same  as  those  which  Tillman  hypothecated 
to  defendant,  the  defendant  failed  to  connect 
himself  in  any  way  with  Tillman's  title,  and 
stood,  therefore,  In  the  attitude  of  a  naked 
trespasser.  The  description  contained  In  the 
mortgage  was  clearly  InsuflScient  to  identify 
the  subject  thereof  as  including  the  property 
described  in  the  complaint.  It  appears  clear- 
ly from  the  evidence  that  piainticrs  herder 
was  In  possession  of  the  sheep  sold  to  the 
company.  In  order  for  the  defendant  to  jus- 
tify the  taking  of  them  by  the  sheriff  by  his 
authority,  it  became  incumbent  upon  him  to 
show  that  the  slieep  h.nwthecated  to  him  by 
Tillman  were  the  same  sheep  as  those  taken 
by  the  sheriff.  Having  failed  in  this  respect 
to  justify  the  taking,  he  was  without  defense 
on  this  is-sue,  and  the  ruling  of  the  court  was 
correct,  although  It  may  have,  among  other 


reasons,  stated  a  wrong  one  to  justify  the 
ruling, 

The  judgment  and  order  are  affirm  r^t 

Affirmed. 

HOLLOW  AY  and  SMITH,  JJ.,  concur. 


KENNEDY  v.  DICKIE. 

(Supreme  Court  of  Montana.    Nov.  18,  1907.> 

Appeal  —  Determixation    and    Disposition 
OF  Cai-se. 

Ijiws  2d  Ex.  Sesg.  1903,  p.  7,  provides  that 
the  Supreme  Court  may  affirm,  reverse,  or 
modify  any  judginent  or  order  appealed  from, 
and  ma,v  direct  the  proper  judgment  or  order  tr) 
be  entered,  or  direct  a  new  trial  or  further  pro- 
c'oediuRs  to  be  had.  and  that  in  equity  cases,  tlie 
Supreme  Court  shall  review  all  questions  of 
fact,  unless  for  good  cause  a  new  trial  or  the 
taking  of  further  evidence  be  ordered.  On  ap- 
peal from  a  case  of  an  equitable  nature,  the- 
Supreme  Court  reversed  a  judgment  for  defend- 
ant, and  declared  that  the  court  should  have  de- 
cided for  plaintiff,  since  defendant  did  not  make 
out  a  case  on  which  he  was  entitled  to  recov- 
er, and  remanded  the  c<i8e.  Held  that,  no  new 
trial  having  been  ordered,  the  district  court 
properly  entered  judgment  for  plaintiff. 

Appeal  from  District  Oourt  Yellowstone 
Cotmty;   C.  H.  Loud,  Judge. 

Action  by  Catherine  Kennedy,  administra- 
trix of  the  estate  of  Edward  B.  Kennedy, 
deceased,  against  William  Dickie.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

For  former  report,  see  34  Mont  205,  85  Pac. 
982. 

C.  L.  Harris,  for  appellant  F.  H.  Hath- 
horn  and  H.  A.  Groves,  for  respondent 

SMITH,  J.  This  Is  an  appeal  from  a 
judgment  of  the  district  court  of  Yellowstone 
county.  The  case  has  been  here  before. 
Kennedy  v.  Dickie,  34  Mont.  205,  85  Pac.  982. 
Upon  the  trial  In  the  district  court,  prior 
to  the  first  appeal,  the  case  resolved  Itself 
into  one  of  an  equitable  nature  by  reason 
of  the  equitable  defense  pleaded  in  the  de- 
fendant's answer.  On  the  first  trial  defend- 
ant had  a  judgment  in  bis  favor.  That  judg- 
ment was  reversed  by  this  court  and  the- 
cause  remanded  to  the  district  court  The 
case  being  again  called  in  the  court  below,, 
the  plaintiff  requested  the  court  to  make 
findings  of  fact  in  her  favor.  Before  the 
consideration  of  that  motion,  the  defendant 
applied  in  open  court  for  leave  to  amend  his 
answer,  and  stated  to  the  court  that  he  de- 
sired a  retrial  of  the  action.  The  proposed 
amended  answer  was  not  submitted  to  the 
court  below,  and  is  not  before  us  for  con- 
sIderatlMJ.  The  district  court  however,  im- 
mediately made  a  finding  of  fact  as  fol- 
lows: "All  of  the  issues  of  fact  Involved 
in  the  above-entitled  action  are  hereby  de- 
termined for  and  in  favor  of  the  above- 
named  plaintiff."  The  court  concluded  a» 
matter  of  law  that  the  plaintiff  was  entitled 
to  restitution  of  the  lauds  and  premises  de- 
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scribed  In  her  complaint,  and  entered  a  judg- 
ment in  her  favor.  From  that  judgment,  the 
defendant  has  appealed  to  this  court. 

The  appellant  contends  that  he  was  en- 
titled to  a  new  trial  in  the  district  court,  and 
that  the  court  erred  in  entering  judgment  in 
favor  of  plaintiff  without  retrial.  Contro- 
versy has  arisen  between  the  parties  as  to  the 
effect  of  the  mandate  of  this  court  contained 
in  the  former  decision.  The  writer  of  this 
opinion  was  not  a  member  of  the  court  at 
the  time  that  decision  was  rendered,  and  is, 
therefore  in  the  same  situation  regarding  the 
case  as  the  judge  of  the  district  court  was 
when  the  remittitur  was  presented  to  him. 
The  question  for  decision  by  him  was :  Wliat 
was  his  duty  in  the  premises  in  view  of  the 
direction  of  thig  court?  In  remanding  the 
case  the  Supreme  Court  said:  "The  district 
court,  we  thinly,  was  in  error  In  deciding  the 
case  as  it  did.  At  the  close  of  defendant's 
evidence,  the  plaintiff  requested  the  court  to 
find  in  her  favor.  This  it  should  have  done 
since  the  defendant  did  not  malie  out  a  case 
upon  which  he  was  entitled  to  recover.  The 
judgment  and  order  are  therefore  reversed, 
and  the  cause  is  remanded  to  be  proceeded 
with  in  accordance  with  the  suggestions  here- 
in." The  original  appeal  in  the  case  was 
submitted  on  April  21, 1906,  and  decided  May 
14, 1906.  At  the  second  extraordinary  session 
of  the  Bigbth  Legislative  Assembly  a  law  was 
passed,  effective  December  10,  1903,  relating 
to  the  powers  and  duties  of  the  Supreme 
Court  on  appeals.  Section  1  of  that  act  reads 
as  follows :  "The  Supreme  Court  may  afBnn, 
reverse,  or  modify  any  judgment  or  order  ap- 
pealed from,  and  may  direct  the  proper  judg- 
ment or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  had. 
•  •  •  In  equity  cases,  and  in  matters  and 
proceedings  of  an  equitable  nature,  the  Su- 
preme Court  shall  review  all  questions  of 
fact  arising  upon  the  evidence  presented  in 
the  record,  whether  the  same  be  presented 
by  specifications  of  particulars  In  which  the 
evidence  is  alleged  to  be  insufficient  or  not, 
and  determine  the  same,  as  well  as  questions 
of  law,  unless,  for  good  cause,  a  new  trial  or 
the  taking  of  further  evidence  In  the  court 
below  be  ordered."  Laws  2d  Ex.  Sess.  1903, 
p.  7.  In  this  case  this  court  did  not  order  a 
new  trial  or  the  taking  of  further  evidence. 
On  the  contrary,  the  court  said  that  the  dis- 
trict court  erred  In  deciding  the  case  In  favor 
of  the  defendant;  that  it  should  have  de- 
cided in  favor  of  the  plaintiff,  since  the  de- 
fendant did  not  make  out  a  case  upon  which 
he  was  entitled  to  recover.  The  duty  of  the 
district  court  in  the  premises  was  plain.  No 
new  trial  having  been  ordered,  there  was  but 
one  thing  to  be  done,  to  wit,  enter  a  judg- 
ment In  favor  of  the  plaintiff.  This  the  court 
did. 

The  appellant  complains  of  the  hardship 
that  will  ensue  in  cases  like  this,  where  a 
judgment  may  be  rendered  in  the  district 
court  In  favor  of  the  wrong  party,  because,  he 
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says,  that  In  such  case  the  party  against 
whom  a  judgment  Is  directed  to  be  entered 
by  this  court  will  never  have  opportunity  to 
present  here  any  errors  that  may  have  been 
committed  against  him  in  the  court  below, 
for  the  reason  that,  under  our  practice,  ouly 
those  errors  relied  on  by  the  apiwllant  are 
incorporated  in  the  record.  The  complaint 
has  some  merit  in  fact,  as  the  writer  of  this 
knows  from  personal  professional  experience. 
However,  the  Tenth  Legislative  Assembly  in 
its  wisdom  remedied  the  practice  In  this 
regard  by  providing  that  the  prevailing  party 
in  the  court  below  may  have  his  exceptions 
Incorporated  in  any  bill  of  exceptions  or 
statement  of  the  case,  and  "whenever  the 
record  on  appeal  shall  contain  a  bill  of  ex- 
ceptions or  statement  of  the  case  properly 
settled,  setting  forth  any  order,  ruling,  or  pro- 
ceeding of  the  trial  court  against  the  respond- 
eht  affecting  his  substantial  rights  on  the  ap- 
peal of  said  cause,  together  with  the  objec- 
tion and  exception  of  such  respondent  prop- 
erly made,  and  reserved,  settled,  and  allowed 
In  such  bill  of  exceptions,  or  statement,  the 
Supreme  Court  on  such  appeal  shall  consider 
such  orders,  mlings,  or  proceedings,  and  the 
objections  and  exceptions  thereto,  and  shall 
reverse  or  affirm  the  cause  on  said  appeal  ac- 
cording to  the  substantial  rights  of  the  re- 
spective parties,  as  shown  upon  the  record.'*  • 
I.,aws  1907,  p.  66,  c  35. 

The  judgment  of  the  district  court  of 
Yellowstone  comity  is  affirmed. 

Afflrmod. 

BRANTLY,  C.  J.,  concurs. 

HOLLOWAY,  J.  I  concur  In  the  result 
reached  and  in  tlie  construction  given  to  tlic 
act  of  the  extraordinary  session  of  1003.  It 
Is  immaterial  now  what  the  Intention  of  this 
court  or  the  Individual  members  may  have 
been  in  remanding  this  case  upon  the  former 
appeal.  The  district  court  carried  out  the 
plain  meaning  of  the  act  of  1903,  and  can- 
not be  put  in  error  in  so  doing. 


HOGAN  V.  CASCADE  COUNTY. 

(Supreme  Court  of  Montana.    Nov.  18,  1907.) 

Sheriffs— Deputies— Appointment— Salary. 
Laws  1803,  p.  60,  declares  that  the  number 
of  deputies  and  their  coinpensatinn  .shall  l>e  de- 
termined by  the  county  commissionerK.  Pol. 
Code.  8  4597,  related  to  the  number  of  deputies 
allowed  a  sheriCf,  and  provided  that  the  sheriff, 
undersheriff,  or  one  of  tlie  deputies  must  act 
as  jailer,  provided  that  the  county  commission- 
ers might  allow  jailers  when  nece-ssary  and  fix 
their  salary,  not  to  exceed  $1,200  per  annum. 
This  last  clause  was  supplanted  by  Laws  19(*f). 
p.  164,  by  a  provision  that  the  sherifE  in  coun- 
ties of  the  first,  second,  and  third  clas.ses  might 
appoint  two  deputies,  and  in  the  fourth,  fifth, 
sixth,  seventh,  and  eighth  classes  one  deputy 
who  should  act  as  jailers  at  a  salary  not  to  ex- 
ceed $00  per  month.  Held,  that  such  amend- 
ment did  not  create  a  new  class  of  deputies,  nor 
authorize  the  sheriff  to  appoint  deputies  to  act 
as  jailers  and  to  fix  their  salaries  without  the 
consent  or  approval  of  the  commissioners. 
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Appeal  from  District  Cktnrt,  Cascade  Coun- 
ty; J.  B.  Leslte,  Judge. 

Claim  by  Ira  D.  Hogan  against  Cascade 
county.  From  a  judgment  for  defendant, 
plaintlS  appeals.    Affirmed. 

A.  C.  Gormley,  for  appellant.  Albert  J. 
Galen,  Atty.  Gen.,  and  E.  M.  Hall,  Asst.  Atty. 
Gen.,  for  respondent 

BBANTLY,  C.  J.  Tbls  cause  was  submit- 
ted to  the  district  court  upon  an  agreed  state- 
ment of  facts,  after  appeal  to  tbat  court  from 
a  disallowance  of  plaintitTs  claim  by  the 
board  of  commissioners  of  tbe  defendant 
county.  The  facts  are  the  following:  Ed- 
ward Hogan  at  the  dates  hereinafter  mention- 
ed was  the  sheriff  of  Cascade  county;  it 
being  a  county  of  tbe  third  class.  On  March 
11,  1907,  be  appointed  tbe  plaintiff  one  o. 
his  deputies;  tbe  special  duty  assigned  to 
him  being  that  of  Jailer.  Another  deputy  had 
theretofore  been  assigned  to  this  duty.  The 
result  of  plaintiff's  appointment  was  tbat 
tbe  sheriff  had  two  deputies  who  were  serv- 
ing as  jailers.  At  that  time  the  sheriff  bad, 
exclusive  of  the  plaintiff  and  tbe  under- 
sheriff,  four  other  deputies,  one  of  these  act- 
ing as  jailer  with  plaintiff.  The  plaintiff  was 
appointed  to  his  office  without  the  permis- 
sion or  approval  of  the  board  of  commis- 
sioners of  the  county.  All  these  deputies, 
other  than  plaintiff,  were  paid  their  salaries 
for  tbe  month  of  March.  The  plaintiff  served 
as  deputy  and  Jailer  from  March  11th  lo 
3l8t  both  days  inclusive.  At  the  end  of  the 
month  be  presented  to  tbe  auditor  of  the 
county  his  claim  for  salary.  It  was  audited, 
and  its  payment  recommended.  Upon  pres- 
entation to  tbe  board  of  commissioners  tbe 
claim  was  disallowed.  Thereupon  tbe  plain- 
tiff appealed  to  the  district  court.  After  a 
hearing  upon  the  foregoing  facts,  the  court 
sustained  the  action  of  the  board  of  com- 
missioners, and  directed  Judgment  to  be  en- 
tered for  the  defendant  Plaintiff  has  ap- 
l)ealed. 

The  theory  upon  which  tbe  plaintiCTs  claim 
for  his  salary  was  disallowed  was  that  the 
appointment  was  made  without  the  consent 
or  approval  of  the  board  of  commissioners, 
and  that  his  salary  was  therefore  not  a  legal 
charge  against  tbe  county.  Tbe  plaintiff  in- 
sists that  under  tbe  statute,  tbe  sheriff's 
power  to  appoint  him,  or  any  other  deputy, 
for  the  special  duty  assigned  to  him,  and 
thus  to  make  tbe  salary  a  valid  charge 
against  the  county,  was  absolute.  This  con- 
tention is  based  tipon  the  provisions  of  sec- 
tion 4597  of  tbe  Political  Code,  as  amended 
by  tbe  act  of  1905  (Sess.  Laws  1905,  p.  164), 
which,  so  far  as  it  is  t>ertinent  here,  declares: 
"Tbe  whole  number  of  deputies  allowed  the 
sheriff  is  one  undcrsberiff,  and  in  addition 
not  to  exceed  the  following  number  of  depu- 
ties; In  counties  of  the  first  and  second 
classes,  six;  in  counties  of  the  third  and 
fourth  classes,  two;  in  counties  of  the  fifth. 


sixth,  seventh  and  eighth  classes,  one.  Tbe 
sheriff  in  counties  of  tbe  first  second  and 
third  classes  may  appoint  two  deputies,  and 
In  the  fourth,  fifth,  sixth,  seventh  and  eighth 
classes,  one  deputy,  who  shall  act  as  Jallera 
at  a  salary  not  to  exceed  ninety  dollars  per 
month."  The  second  paragraph  takes  the 
place  of  a  paragraph  of  the  older  section, 
which  provided:  "The  sheriff,  undersheriff, 
or  one  of  tbe  deputies,  must  act  as  Jailer; 
provided,  tbat  the  board  of  county  conunis- 
sloners  may  allow  jailers  when  In  their 
judgment  tbe  same  are  necessary,  and  when 
so  allowed,  jailers  must  not  t>e  paid  to  ex- 
ceed twelve  hundred  dollars  per  annum." 
Tbe  argument  is  that,  by  the  amendment  of 
the  Code  provision,  tbe  Legislature  clearly 
manifested  tbe  intention  to  create  a  new 
class  of  deputies,  separate  and  distinct  from 
that  referred  to  in  the  first  part  of  the  sec- 
tion in  which  the  maximum  number  Is  fixed, 
and  to  lodge  tbe  power  of  appointment  of 
them  exclusively  In  tbe  sheriff.  This  pur- 
pose, it  is  said,  is  manifest  from  the  language 
of  tbe  amendment  tbat  "tbe  sheriff  •  •  • 
may  appobit  two  deputies,"  etc. 

In  Jobb  V.  Meagher  County,  20  Mont  421, 
51  Pac.  1034,  tbe  legislation  of  the  territorial 
and  state  governments  from  1865  to  tbe  adop- 
tion of  the  Code,  In  1895,  on  tbe  subject  of 
deputies,  their  number,  and  the  mode  of  pay- 
ment of  their  compensation,  was  ^aborately 
examined.  It  was  there  pointed  out  that, 
when  the  government  adopted  the  policy  of 
compensating  public  officers  by  fixed  salaries 
payable  by  the  respective  counties.  Instead 
of  by  fees  collected  from  the  public  for  tbe 
performance  of  specific  duties  from  time  to 
time,  a  discretionary  control  over  tbe  number 
of  deputies  appointed  by  the  various  officers 
within  tbe  maximum  named  In  the  statute, 
and  also  over  tbe  amount  of  their  c<Hnpen- 
sation  within  the  maximum  amount  named 
in  each  case,  was  lodged  in  the  board  of 
county  commissioners.  It  was  pointed  out, 
further,  tbat  the  provision  of  tbe  act  of 
March  9,  1893  (Sess.  Laws  1893,  p.  60).  de- 
claring this  policy,  was  not  repealed  by 
implication  by  any  of  the  provisions  of  the 
Political  Code  fixing  the  compensation  of 
public  officers,  declaring  the  maximum  num- 
ber of  deputies  each  one  might  appoint  and 
the  amount  of  compensation  they  were  to 
receive.  Pol.  Code,  f  4591  et  seq.  This  act 
declares:  "The  number  of  deputies  and  their 
compensation  allowed  to  tbe  county  officers 
within  the  maximum  limits  named  in  this 
act  shall  be  determined  by  the  board  of 
county  commissioners."  In  the  later  case  of 
Penwell  v.  Board  of  County  Commissioners, 
23  Mont.  351,  59  Pac.  167,  the  question  was 
whetlier  tbe  board  of  commissioners  of  coun- 
ties of  tbe  first  and  second  classes  had  the 
power  to  fix  tbe  comi)en8ation  of  a  deputy 
county  attorney,  or  whether  the  salary  to  be 
paid  to  him  was  the  maximum  rate  provided 
In  the  statute  and  became  fixed  by  bis  ap- 
pointment by  the  county  attorney.    Pol.  Code, 
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i  4596.  It  vraa  held  that,  since  there  was  no 
Inconsistency  between  the  act  o(  1893,  supra, 
so  far  aa  It  pertained  to  the  Bubject,  and 
the  provision  of  the  Code  allowing  such  depu- 
ties and  fixing  their  compensation  (Pol.  Code, 
{f  459C,  4C02),  the  said  act  (of  1893)  was  in 
force,  and  declared  the  intention  of  the  Legis- 
lature to  lodge  the  power  of  fixing  the  com- 
pensation of  these  deputies  lu  the  board,  even 
though  the  act  became  a  law  when  there  was 
no  provision  for  the  appointment  of  such 
deputies. 

This,  then,  was  the  settled  policy  of  the 
Legislature  at  the  time  section  4rt97,  supra, 
was  amended  by  the  act  of  1005.  The  pur- 
pose and  effect  of  the  amendment  must,  there- 
fore be  determined  by  an  examination  of  the 
whole  of  the  amendatory  act,  and  by  a  com- 
parison of  its  provisions  with  the  sections  of 
the  Code  as  they  stood  prior  to  Its  passage. 
It  amends  sections  4097  and  41)02,  which  de- 
clared the  maximum  number  of  deputies  to 
be  allowed  the  sheriff  and  other  county  offi- 
cers. In  dealing  with  the  subject  of  deputies 
of  the  county  clerk,  section  4597  allowed  this 
officer  In  counties  of  the  first  and  second 
classes  six;  In  counties  of  the  third  class 
four;  In  counties  of  the  fourth  class  three; 
In  counties  of  the  fifth  class  two;  and  In 
other  counties  one.  The  amendment  dimin- 
ishes the  maximum  number  allowed  In  coun- 
ties of  the  third  and  fourth  classes  by  one. 
In  other  respects  the  numl)er  of  deputies  al- 
lowed Is  the  same.  In  declaring  the  number 
of  deputies  allowed  the  clerk  of  the  district 
'•ourt.  It  fixed  the  maximum  for  coimtles  of 
the  first  and  second  classes  at  six,  exclusive 
of  a  chief  deputy,  for  counties  of  the  third 
and  fourth  classes  at  three,  and  for  other 
counties  at  one.  T'nder  the  amendment,  the 
maximum  is  the  same  for  counties  of  the  first 
and  second  clasfes.  For  <-oiuities  of  the 
third  and  fourth  classes  having  more  than 
one  district  judge  the  uiaxlninm  is  fixed  at 
three,  for  counties  of  these  classes  having  one 
Judge  the  maximum  Is  fixed  at  two,  and  for 
other  counties  It  remains  the  same.  So,  un- 
der section  4002.  the  treasurer  in  counties  of 
the  fifth,  sixth,  seveuth,  and  eighth  classes 
could.  In  the  discretion  of  the  board,  be  al- 
lowed additional  deputies  during  the  months 
of  October,  Xoveml>er,  and  December.  ITnder 
the  amended  section,  none  may  be  allowed 
for  the  month  of  October.    In  other  respects, 


the  section  remains  the  same.  That  It  was 
the  general  purpose  of  the  Legislature  to  re- 
adjust the  maximum  number  of  deputies  al- 
lowed to  meet  the  actual  conditions  as  they 
were  supposed  to  exist  in  the  various  counties 
at  that  time  of  the  amendment  thus  becomes 
clear. 

In  view  of  these  considerations,  are  we  jus- 
tified in  concluding  that  by  the  amendment  of 
the  portion  of  section  4597,  relating  to  sher- 
iffs' deputies,  the  Legislature  intended  to 
change  its  policy  with  reference  to  the  two 
deputies  who  are  to  serve  as  jailers,  and  con- 
clude that,  in  appointing  them,  the  sheriff  Is 
not  subject  to  the  discretionary  i-ontroi  of 
the  board?  We  think  not.  There  is  nothing 
in  the  amendment  Inconsistent  with  the  provi- 
sion lu  the  act  of  1893,  supra.  It  amounts  to 
nothing  more  than  an  Increase  of  the  maxi- 
mum number  of  the  deputies  which  the  sher- 
iff may  appoint  subjwt  to  the  approval  ot 
the  board.  The  Code  provision  re<iulred  the 
sheriff,  undersherlff,  or  a  deputy  to  act  as 
jailer,  except  when.  In  the  discretion  of  the 
board,  jailers  were  allowed.  These  Jailers 
were  not  deputies.  Under  the  ameudmeut. 
they  are  made  deputies,  and  may  be  employ- 
ed as  such  when  the  exigencies  of  business 
require  it.  The  fact  that  tlie  sheriff  may  ai>- 
polut  them  Is  not  significant,  for  the  reason 
that  any  officer  who  was  entitled  under  the 
Code  provisions  to  have  a  deputy  was  en- 
titled to  lualse  his  own  selection  (rol.  Code. 
I  4C03),  subject  only  to  the  approval  of  the 
board  under  the  act  of  1893,  as  to  the  maxi- 
mum limit  flxctl  by  the  Code  provisions.  At 
the  last  session  of  the  Legislature  a  law  was 
enacted  authorizing  the  boards  of  coumils- 
sloners  of  the  reaiiectlve  counties  to  allow 
such  additional  deputies,  In  excess  of  the 
maxinnim  prescribed  by  law,  as  may  be  re- 
quired "for  the  faithful  and  prompt  discharge 
of  the  duties  of  any  c-ounty  office,  and  to  fix 
the  salary  of  such  deputies"  within  the  pre- 
scribed umxhnum.  Ses.s.  Laws  1907,  p.  479. 
This  fact  furnishes  some  evidence  of  the  gen- 
eral Intention  of  the  Legislature  in  dealing 
with  tlie  subject  under  consideration  to  pre- 
scribe a  rule  applicable  to  all  county  officers 
alike. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Affirmed, 

IIOLLOWAY  and  SMITH,  JJ.,  concur. 
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BKLUND  T.   B.   R.   LEWIS   LUMBER  CO. 

et  al. 

(Supreme  Court  of  Idaho.     Nov.  12,  1907.) 

1.  Pleadinos  —  Amendment  —  Trespass  — 
Nk\v  Cavse  of  -Vction. 

Whore  pljiintiff  oommences  his  action  and 
nlU'KPs  farts  which  constitute  a  common-law  ac- 
tion in  tresj)aKS  for  cutting  and  removing  tim- 
ber from  tlie  lands  of  the  nlaintiif  and  removing 
soil  from  his  premises,  and  after  answer  files  an 
amended  complaint,  allpRing  substantially  thff 
same  cause  of  action  and  claiming  treble  dam- 
aws  under  the  provisions  of  section  4r>Hl,  Rev. 
St.  18ii7.  the  amendment  is  proper,  and  docs  not 
so  chansp  the  orifrinal  cause  of  action  as  to  au- 
thorize the  strikins;  of  the  amended  complaint 
from  the  files  on  the  ground  that  it  constitutes 
a  new  cause  of  action.  The  cause  of  action  is 
the  same  in  both  cases,  the  facts  pleaded  and 
the  grounds  upon  which  recovery  must  be  had 
are  the  same  in  both  csises,  and  the  statute  au- 
tlioriziiig  treble  damages  in  no  way  affects  the 
cause  of  action,  but  merely  goes  to  the  relief  to 
l)p  granted  in  case  the  plaintiff  establishes  his 
case. 

ri'^l.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading.  §§  tWO,  730-7:13.] 

2.  Trkspass— Default— .Vdmissions. 

In  an  action  under  the  provisions  of  sec- 
tion 4r«.'?1.  licv.  St.  18S7,  for  trespass,  a  defend- 
ant by  his  defanlt  admits  the  truth  of  an  allega- 
tion in  the  complaint  that  the  trespass  was 
•"wrongful,  unlawful,  willful,  and  malicious." 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenni 
Comity;  W.  W.  Woods,  Judge. 

.\ctlon  by  Ole  P.  Kklund  against  the  B.  R. 
Lewis  Luuil)er  Company  and  othera.  .Tud{?- 
ntent  for  plnliitin'.  Defendants  appeal.  Af- 
I'.rnuHl. 

Clias.  L.  Heitmau  and  Robert  U.  Elder,  for 
rw-poiideat. 

AILSIIIE,  C.  J.  In  this  case  there  Is  a 
brief  on  Hie  in  behalf  of  the  appellant  sign- 
ed by  C.  H.  Potts  and  Skuse  &  Morrill  as 
attorneys,  but  It  appears  that  no  one  of 
tlie.se  persons  is  au  attorney  of  tills  court. 
-Vu  oral  argument  was  also  made  by  one  of 
tlieiu,  and  we  naturally  assumed  that  one 
filing  a  brief  and  appearing  In  a  case  is  an 
attorney  of  this  court.  Under  these  circum- 
stances, the  proper  practice  would  be  to 
strike  the  brief  from  the  files  and  aflftnn  the 
judgment.  We  have,  however,  examined  the 
case,  and  will  briefly  pass  upon  the  points 
raisetl.  The  plaintiff  filed  his  original  com- 
plaint charging  the  defendants  with  trespass 
upon  his  laiuls  and  cutting  and  removing 
timber  therefrom,  and  also  excavating  in 
places  and  making  fills  in  other  places,  and 
placing  a  line  of  railroad  across  his  premises 
and  ciaiming  damages  therefor.  The  de- 
fendants answered  this  complaint,  and  also 
tiled  a  cross-complaint.  The  plaintiff  there- 
after filed  an  amended  complaint,  charging 
substantially  the  same  cause  of  action  as 
was  set  out  in  the  original  complaint,  but 
claiming  treble  damages  under  the  provi- 
sions of  section  4.>31  of  the  Revised  stat- 
utes of  1887.    Defendants  moved  to  strike 


thin  amended  complaint  from  the  flies,  on 
the  ground  that  It  was  a  new  and  separate 
cause  of  action,  rather  than  an  amendment 
of  the  original  cause  of  action.  This  motion 
was  denied,  and  the  defendants  thereupon 
were  granted  20  days  In  which  to  answer. 
Their  answer  was  due  on  December  20, 
lf)00.  They  failed  to  answer,  and  on  the 
lltli  day  of  March,  1907,  the  court  entered 
their  default.  On  the  following  day  the 
defendants  made  a  motion  to  set  aside  the 
default,  accompanied  with  the  affldavit  of 
Fred  L.  Burgan  and  B.  R.  Lewis.  The  court 
denied  the  motion,  and  thereafter  heard 
proofs  as  to  the  amount  of  damages,  and 
a  verdict  was  rendered  for  the  sum  of 
$1,336.05,  and  Judgment  was  thereupon  en- 
tered for  treble  the  amount  of  the  verdict 
This  appeal  is  from  the  judgment 

The  appellant  contends,  in  the  first  place, 
that  the  original  action  was  a  common-law 
action  for  trespass,  and  that  by  the  amend- 
ment the  action  was  converted  Into  a  stat- 
utory action  for  trespass  In  cutting  and  re- 
moving timber  and  for  treble  damages  on 
account  thereof.  There  Is  no  merit  in  this 
contention.  The  trespass  was  the  same, 
•whether  it  was  alleged  as  a  common-law  ac- 
tion or  under  the  statutory  provision.  The 
only  change  made  by  the  statute  is  that  It 
authorizes  in  certain  cases  of  trespass  the 
assessing  of  treble  damages;  and  that  Is  all 
that  Is  sought  in  this  case.  The  facts  of 
tiic  trespass  are  the  same  In  either  case 
and  the  defendants  were  neither  misled  nor 
prejudiced  by  the  change.  Their  defense 
would  necessarily  be  the  same  In  either 
event.  Rhemke  v.  Jeter  Clinton  et  al.,  2 
Utah,  232;  Gumaer  v.  White  Pine,  etc.,  Co., 
11  Idaiio,  599,  83  Pac.  771.. 

It  is  further  alleged  that  the  court  erred 
in  refusing  to  set  aside  the  default  in  this 
case.  The  defendants  failed  to  make  any 
sufficient  showing  to  authorize  or  justify  the 
court  in  setting  aside  their  default.  In  the 
first  place,  they  had  from  the  30th  day  of 
November  until  the  11th  day  of  the  follow- 
ing aiarch  in  which  to  answer.  While  the 
court  granted  them  until  the  20th  of  De- 
cember, no  default  was  ever  entered  until 
tlie  11th  day  of  March  following,  and  we 
apprehend  that.  If  they  had  answered  at  any 
time  prior  to  the  entry  of  the  default,  they 
would  have  had  no  difficulty  with  the  court 
over  the  matter  of  a  default.  When  they 
did  make  application  to  have  the  default  set 
aside,  they  failed  to  make  any  sufficient 
showing  as  to  diligence  or  of  surprise  or  ex- 
cusable neglect.  The  court  properly  denied 
the  motion.  Holzeman  v.  Ilenneberry,  11 
Idaho,  428,  83  Pac.  497;  Holland  Bank  v. 
Lieuallen,  0  Idaho,  127,  53  Pac.  308;  Bailey  v. 
Taaffe,  29  Cal.  422. 

The  contention  of  the  appellant  that  the 
court  was  not  justified  In  entering  treble 
damages,  on  the  grounds  that  the  plaintiff 
failed  to  offer  any  proofs  tending  to  estab- 
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llsb  that  the  trespass  was  "without  lawful 
authority,"  Is  not  well  taken.  It  is  true  the 
statute  (section  4531)  rtniuires  tliat  the  tres- 
pass be  "without  lawful  authority"  lu  order 
to  justify  treblini;  of  the  diuuages;  still  it 
was  so  alleged  in  the  conii>luint  and  the  de- 
fanlt  of  the  defendants  admitted  thow  facts, 
and  it  was  unnecessary  to  prove  thenj.  IIol- 
ILster  V.  State,  9  Idaho.  (Kl,  77  I'ae.  330. 

Further  error  is  assigned  upon  the  action 
of  the  c<iurt  In  giving  certain  instructions  to 
the  jury.  Xo  exception  apijears  to  liave 
I>eeu  taken  to  the  instructions  at  the  time 
they  were  given  or  in  the  lower  court.  It 
is  therefore  too  late  to  urge  tlie  exception  as 
error  in  this  court.  Wc  find  no  error  in  the 
record  re<iuirlng  a  reversal  of  tlie  judgment. 
Tlie  judgment  is  therefore  alHrined,  wltli 
cost.«  in  favor  of  the  respoud«'nls. 

SULLIVAN,  J.,  concurs. 


BOTinVELL  V,  CONStrMKitS'  CO..  Limited. 

(Supreme   Court  of   Idaho.    Nov.  9,   1007.) 

J.  Waters— Watkb  Rates— Water  Corpoba- 
TiONR— Duties  to  Consumkbs. 

Where  the  water  company  has  fixed  the 
rates  for  which  it  will  supply  consumers  with 
water  for  domestic  purposes,  but  no  rate  iiasf 
been  fixed  in  the  manner  prescribed  by  the  stat- 
ute, and  a  consumer  offers  and  tenders  the  com- 
pany the  montlily  rate  fixed  by  it,  and  demands 
that  he  l>e  snpi)lied  with  water,  the  company 
will  not  be  allowed  to  defend  upon  the  Rroimd 
that  no  rate  has  ever  l>een  fixed  In  the  manner 
prescribed  by  law,  as  the  primary  duty  of  oaus- 
lux  tlie  ruto  Ki  be  established  in  the  raimner  pre- 
scribed by  law  rests  ni)on  the  rompany. 

2.  SaMK— SlAlN*!    AND    LATEBAI.8. 

All  the  mains  and  laterals  of  a  water  sys- 
tem within  the  franchise  limit  belong  to  the  com- 
IMiny  owninc  the  francliise.  and  it  is  the  duty 
of  the  company  to  consti-uct  the  same  at  its  own 
I'xpenso  niid  coiinoct  with  the  pipes  of  the  prop- 
erly owner  at  the  line  of  his  proi)erty  and  the 
limit  of  its  franehiise. 

(Ed.  N'ntP. — Por  enses  in  point,  see  Cent.  Dig. 
vol.  •i.'v  Waters  and-  Water  Coiiraes.  §  273.] 

3.  Same— roNN'WTioNB  with  Lot  Owner. 

Wliere  a  lot  owner  constructs  a  Iniildinx 
on  his  pvoi)erty.  and  places  water  pipes  and  fix- 
tures therein,  and  extends  the  same  to  the  street 
adjoininc.  .nnd  thereupon  tenders  to  the  water 
conu>any  the  monthly  rent  charged  by  it.  it  be- 
comes the  duty  of  the  i-ompany  to  make  the  nec- 
i-s,sary  tap  and  connections,  and  furnish  the 
pr.iperty  owner  with  water  as  demanded. 

IKd.  Note. — For  eases  in  point,  see  Cent.  Dig. 
vol.  48.  Waters  and  Water  Courses,  §  275.] 

(Syllabus  by  the  Court.) 

.Vppeal  from  District  Court,  Kootenai 
Comity:   W.  AV.  Woods,  .Tndge. 

Action  by  Freil  L.  Botlnvell  to  comi)cl  the 
Consumers"  Company,  Limited,  to  tap  Its 
main  and  connect  with  the  water  pipes  of 
plaintiff  at  the  line  of  his  property.  Demur- 
rer to  the  complaint  was  sustained,  and  judg- 
ment of  dismissal  was  thereupon  entered, 
riaintiff  appealed  fronj  the  Judgment.  Ue- 
verscd. 


Reed  &  Bougbtou,  for  appellant.  Robert 
H.  Elder  and  M.  A.  Folsom,  for  respondent. 

AIL.Smf:.  C.  .T.  This  action  was  com- 
nienctHl  by  the  appellant  filing  his  affidavit  or 
petition  in  the  district  court  praying  for  the 
issuance  of  a  writ  of  mandate  against  the 
respondent,  directing  and  requiring  It  to 
make  a  tap  In  Its  water  main  and  connect 
the  same  witli  the  water  pipe  leading  to  ap- 
pellant's i)remlses.  The  petition  alleges  that 
the  plaiutlfT  Is  a  citizen  and  resident  of  the 
vilUigo  of  Coeur  d'Alene,  and  residing  on  lot 
2  of  block  4  In  Russell's  addition  to  that  vil- 
lage, being  situate  on  the  west  side  of  Sec- 
ond strwt  therein ;  that  he  had  constructed 
a  dwelling  house  thereon  and  fitted  the  same 
with  water  plju's,  fittings,  and  fi.xtures,  and 
had  exteiide<l  a  pliie  of  proper  and  suitable 
size  from  his  residence  to  Second  street  and 
a  distance  of  six  feet  beyond  his  property 
line  Into  the  street,  and  that  he  theretipon 
tendered  to  the  resiwndent  the  sum  of  f  1.75, 
the  amount  charged  by  It  as  water  rent  for 
one  month  for  a  house  of  the  size  of  that 
owne<l  and  occupied  by  appellant.  He  al- 
leges that  the  respondent  Is  a  corporation  or- 
ganized and  existing  under  the  laws  of  this 
state  for  the  purpose  of  furnishing  and  sup- 
plying water  to  the  village  of  Coeur  d'Alene 
and  the  Inhabitants  thereof,  and  that  it  Is 
engaged  In  selling  and  delivering  water  to 
the  Inhabitants  of  that  village,  and  that  It  Is 
acting  and  operating  under  a  franchise  grant- 
e<l  It  for  such  pnn)osc  by  the  board  of  trus- 
tees of  the  munlcli)allty.  He  also  alleges 
that  the  water  company  has  a  main  running 
along  Second  street  in  front  of  his  property, 
and  that  it  has  an  abundant  supply  of  water 
and  more  than  Is  sold  or  <»ntracted,  and  suf- 
ficient to  supply  appellant  In  addition  to  all 
the  other  Inhabitants  of  the  village.  It  Is  al- 
legwl  that  the  company  "refused  to  make 
said  tap  in  its  w-ater  main,  and  connect  the 
same  with  plalutllTs  water  pipe  on  said 
premises,  or  to  furnish  plaintiff  water  for 
domestic  purposes  at  said  premises,  unless 
plaintiff  would  pay  to  said  defendant  the 
sum  of  $10  for  a  three-quarter  inch  tap, 
or  deimsit  with  said  defendant  the  sum  of 
$15  for  said  tap,  which  said  sum  of  money, 
less  all  expenses  of  putting  In  said  tap  and 
the  cost  of  the  corporation  cock,  would  be. 
refunded  to  said  plaintiff  at  any  time  said 
tap  was  no  longer  needed,  or  that  plaintiff 
deposit  with  said  defendant  the  sum  of  $40 
to  be  applied  on  the  water  rent  at  said  prem- 
l.«e»." 

The  company  demurred  to  the  complaint 
on  thrt>e  separate  grounds:  (1)  For  want  of 
jurlsdh'tion.  (2)  On  the  ground  of  failure  to 
state  facts  sufficient  to  constitute  a  cause  of 
action.  (3)  For  ambiguity  and  uncertainty. 
The  first  and  third  grounds  have  been  prac- 
tically abandoned  upon  the  argument  of  tlie 
case.  They  contain  no  merit  whatever.  The 
second   and  only  ground  urged  Is  that  the 
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ooiuplalnt  failed  to  state  facts  sufficient  to 
entitle  the  plaintiff  to  any  relief.  Tbe  princi- 
pal point  urged  on  belinlf  of  the  company  Is 
that  under  se<-tious  1  and  2  of  article  13  of 
the  Constitution  the  use  of  the  waters  of  this 
state  for  sale,  rental,  or  distribution  is  a  pub- 
lic use,  and  that  the  right  to  «)llect  rates  or 
pompensatlou  for  the  use  of  such  waters  in 
any  city  or  town  or  to  the  inhabitants  there- 
of Is  a  frunelilse,  and  cannot  be  exercised  in 
any  manner  except  as  prescribed  by  law,  and 
that,  in  compliance  with  these  constitutional 
provisions,  tiie  Legislature,  by  section  2711, 
Rev.  St.,  as  amended  In  liKK  (Sess.  Laws 
liX)5,  p.  102),  has  prescribed  the  method  and 
manner  of  flxiug  water  rates  to  be  cbarged 
and  coil<>cted  by  water  companies,  and  that 
a  rate  fixed  in  any  other  manner  is  unlawful, 
and  cannot  be  collected  and  no  contract  or 
obligation  can  be  founded  upou  It.  In  other 
words,  It  is  argued  on  l)ehalf  of  the  company 
that,  since  the  plaintiff  fails  to  show  that 
this  water  rate  of  |1.75  per  month  for  sup- 
plying dwellings  of  the  size  and  character  of 
ap|)ellant's  was  fixed  in  the  manner  prescrib- 
ed by  law,  he  has  failed  to  show  such  a  ten- 
der of  water  rent  as  would  entitle  him  to  the 
use  of  water  and  to  have  his  premises  con- 
nected with  the  company's  water  system. 
The  ap()ellant  argues,  on  the  other  hand,  that 
It  cannot  make  any  difference  how  the  rate 
was  established,  whether  in  conformity  with 
law  or  by  mutual  agreement  between  the 
company  and  the  consumer,  or  by  the  com- 
pany Individually  and  alone,  if  be  Is  willing 
to  pay  the  price  the  company  demands,  and 
tenders  to  it  that  sum,  he  is  entitled  to  have 
water,  and  consequently  entitled  to  the  man- 
date of  the  court  comiielling  the  company  to 
make  the  necessary  connection  with  his 
I>lpeB. 

Respondent  has  placed  special  reliance  up- 
on S.  P.  P.  W.  Factory  v.  Brickwedel,  60  Cal. 
166,  and  San  Diego  v.  City  of  San  I>iego,  5» 
Cal.  517.  These  cases  do  not  support  the 
contention  made  by  resi)ondent.  They  do 
hold  that  a  contract  made  between  a  water 
company  and  a  city  In  violation  of  either  the 
Constitution  or  statute  is  void  and  cannot 
be  made  the  basis  of  an  action  for  the  re- 
covery of  water  rents,  nor  can  it  be  made  the 
basis  of  an  action  for  the  enforcement  of  a 
contractual  relation  that  is  contrary  to  the 
provisions  of  the  Constitution  or  statutes. 
The  courts  liave  almost  uniformly  refused  to 
allow  a  water  company  to  recover  i-ental 
rates  from  a  city  where  the  statute  made  It 
the  duty  of  the  company  to  furnish  water 
for  those  puriKJses  free.  Tliey  have  also  re- 
fused to  allow  a  water  company  to  recover 
rates  from  an  individual  or  private  consumer 
where  It  failed  to  show  that  it  had  taken 
tiie  necessary  steps  to  have  the  rates  estab- 
lished in  the  manner  pointed  out  by  statute. 
We  have  failed,  however,  to  find  a  single  case 
where  a  company  had  fixed  Its  own  rates  and 


the  individual  had  offered  to  pay  sncb  rates 
tbat  a  court  has  refused  to  allow  him  to  pay 
that  rate  or  refused  to  compel  the  company 
to  supply  him  with  water  upon  the  tender 
of  such  rate.  A  different  question  would 
arise  if  the  company  were  seeking  to  recover 
water  rents  from  a  consumer,  and  failed  to 
show  a  compliance  with  the  statute  in  tbe 
matter  of  fixing  rates.  Tbe  duty  of  action 
in  tlie  matter  of  establishing  rates  rests  on 
the  comi)any,  and  not  primarily  on  tlie  con- 
sumer, and  the  company  will  not  be  allowed 
to  plead  its  own  negligence  and  laches  to  Jus- 
tify and  excuse  its  refusal  to  furnish  water 
to  one  residing  within  tbe  franchise  limit. 
A  different  rule  would  lead  to  dangerous  and 
unjust  results,  and  place  In  the  hands  of 
water  corporations  the  power  of  discrimina- 
tion and  oppression. 

The  only  further  point  to  be  considered  In 
this  case  is  whether  the  water  company  can 
require  the  consumer  to  pay  for  the  tap  and 
for  making  tbe  connection  with  its  main.  It 
seems  tbat  this  point  ought  to  be  disposed  of 
without  miich  difflcultj'.  The  franchise  for 
laying  pipes  in  the  streets  and  alleys  and 
maintaining  and  operating  a  water  system  is 
granted  by  the  municipiility  to  the  water 
compniiy.  The  property  owner  has  no  right 
or  franchise  to  dig  in  the  streets  aud  alleys 
and  lay  pipes,  and,  if  he  should  do  so,  he 
would  acquire  no  property  right  therein. 
The  main  and  all  laterals,  fixtures,  and  con- 
nections within  tbe  franchise  limit  belong  to 
the  company,  and  altogether  constitute  tbe 
water  system.  It  is  not  the  business  of  the 
citizen  or  consumer  to  construct  any  part  of 
the  ("ompany's  system,  nor  is  It  the  company's 
business  to  place  the  pipes  and  fixtures  on 
the  consiimer's  premises.  There  Is  a  clearly 
aud  well-defined  boundary  line  existing  be- 
tween the  property  of  the  water  company  and 
the  property  of  the  lot  owner — that  line  is 
the  one  existing  between  tbe  lot  and  tbe 
street  or  alley.  Tbe  citizen  owns  his  pipes 
nnd  fixtures  to  tbat  line,  Mud  beyond  it  is  the 
company's  property  and  water  system.  The 
rights,  duties,  aud  obligations  of  each  go  to 
this  extent,  and  no  further.  The  company  in 
the  enjoyment  of  its  franchise  privileges  Is 
piaceil  by  tbe  Constitution  under  a  public 
duty  to  supply  water  to  all  living  within  the 
franchise  limits,  on  payment  of  the  rental 
rates.  It  owes  this  duty  to  every  one  so 
long  as  It  has  water  to  sell,  whether  he  be 
on  the  line  of  its  main  or  at  a  great  distance 
therefrom.  Water  rates  are  established  and 
collected  in  order  to  compensate  the  company 
for  its  investment,  and  it  cannot  be  allowed, 
in  addition  to  these  rates,  to  require  a  citi- 
zen to  pay  for  a  part  of  its  system  before 
supplying  him  with  water.  This  court  held 
to  the  same  effect  in  Pocatello  Water  Co.  t. 
Stnndley.  7  Idaho,  155.  01  Pac.  518. 

The  appellant  stated  a  good  cause  of  ac- 
tion in  his  complaint,  and  the  demurrer 
should  have  been  overruled  aud  tbe  defend- 
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ant  required  to  answer.  Tbe  judgment  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  ovrrule  the  demurrer  and  require 
the  defendant  to  answer.  C!ost6  awarded  to 
appellant 

aULLIVAX  and  STEWART,  JJ.,  concur. 


CONWELL  T.  VILLAGE  OF  CULDESAC. 
(Supreme  Court  of  Idaho.    Nov.  11,  1907.) 

1.  Municipal  Corporations— Village  Gov- 
ernment—Power  TO  Uemovb  Police  Offi- 
cer. 

In  the  absence  of  leglKlation  indicating  a 
<>ontrary  purpose  or  intention,  the  authority 
granted  a  municipal  corporation  to  appoint  a 
police  officer  whose  term  is  not  fixed  by  law  car- 
ries with  it  the  implied  concurrent  power  to  dis- 
char^e  such  officer. 

[Ed.  Note.— For  cases  in  Doint,  see  Cent.  Diic. 
vol.  30,  Municipal  Corporations,  i  407.] 

2.  Same— Powers  of  Village  Trustees. 

The  remedy  provided  by  sections  7445-7459, 
Rev.  St.  1887.  inclusively,  for  the  removal  of 
civil  officers,  is  not  an  exclusive  remedy,  noi 
does  it  prohibit  village  trustees  from  removing 
appointive  officers. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  (Corporations,  Si  343,  344.] 

3.  Constitutional  Law— Usurpation  of  Ju- 
dicial Powers. 

Tbe  removal  of  a  village  marshal  by  the 
board  of  trustees  is  not  such  an  exercise  of 
Judicial  power  as  to  be  repugnant  to  the  provi- 
sions of  section  2  of  article  S  of  the  Constitu- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  497.] 

(Syllabus  by  the  Court.) 

Application  by  B.  Conwell  for  writ  of  pro- 
hibition to  tbe  village  of  Culdesac.  Demur- 
rer to  petition  sustained;  writ  denied,  and 
petition  dismissed. 

A.  J.  Greene  and  Stewart  S.  Denning,  for 
petitioner.  John  Green  and  Edward  S.  Fow- 
ler, for  defendant 


AILSHIE,  C.  J.  This  is  an  original  appli- 
cation for.  a  writ  of  prohibition  against  the 
board  of  trustees  of  the  village  of  Culdesac. 
The  petitioner  alleges  that  tbe  board  appoint- 
ed him  marshal  and  street  commissioner  for 
the  period  of  one  year,  and  that  they  there- 
after summarily  removed  him,  whereupon  he 
applied  to  the  district  court  In  and  for  the 
Second  Judicial  district,  and  was  reinstated 
by  order  of  tbe  court  Charges  were  there- 
after filed  with  the  board  against  petitioner, 
and  they  served  notice  on  him  of  the  time 
and  place  fixed  for  a  hearing  on  the  accusa- 
tion. He  then  applied  to  the  district  court 
for  a  writ  of  prohibition  against  the  board 
taking  further  action,  and  his  petition  was 
denied.  He  then  applied  to  this  court.  Tbe 
contentions  made  by  the  petitioner  are  that 
the  board  of  trustees  have  no  Jurisdiction  to 
bear  or  consider  charges  made  against  him. 


and  no  authority  or  power  to  discharge  him 
tor  any  cause  until  tbe  expiration  of  the  term 
for  which  be  was  appointed,  and  that  tbe  on- 
ly way  in  which  he  can  be  removed  from  of- 
fice is  In  accordance  with  the  procedure  pre- 
scribed in  chapter  2,  tit.  2,  pt  2,  Pen.  Code 
(sections  7445-7459,  Rev.  St  1887). 

The  first  thing  to  be  considered  is  the  au- 
tbority  of  law  under  which  the  petitioner 
was  appointed.  By  the  act  of  March  11, 
1901  (Laws  1901,  p.  133),  the  Legislature 
amended  section  47  of  the  act  of  February 
10,  1809  (Laws  1899,  p.  198),  entitled,  "An 
act  to  provide  for  the  organization,  govern- 
ment and  powers  of  cities  and  villages,"  and, 
as  amended,  the  section  reads  as  follows: 
"Such  board  of  trustees  shall  appoint  a  clerk, 
treasurer  and  attorney,  and  they  may  also 
appoint  such  night  watch  and  police  as  may 
be  necessary,  who  shall  have  power  to  arrest 
all  offenders  against  the  law  of  the  state,  or 
of  the  village,  by  day  or  by  night  in  the  same 
manner  as  the  sheriff  or  constable,  and  ke^ 
them  in  the  village  prison  or  other  place,  to 
prevent  their  escape,  until  trial  can  be  had 
before  the  proper  officer."  It  will  be  observ- 
ed from  the  foregoing  section  that  the  board 
of  trustees  had  the  authority  to  appoint 
"such  night  watch  and  police"  as  they  might 
deem  necessary.  No  fixed  period  of  service  is 
established  by  the  Legislature;  neither  has 
our  attention  been  called  to  any  provision  of 
the  statute  in  which  mention  Is  made  of 
grounds  on  which  such  officer  may  be  remov- 
ed, nor  at  tbe  power  or  authority  to  remove 
such  officer.  In  the  absence  of  any  Legisla- 
tion on  the  subject,  the  general  and  usually 
accepted  principles  of  law  and  construction 
must  prevail.  It  is  generally  held  by  the  au- 
thorities and  text-writers  that.  In  the  absence 
of  legislation  on  the  subject  of  removal  and 
grounds  therefor,  the  power  to  remove  is  inci- 
dent to  the  power  to  appoint,  and  that  the  au- 
thority to  appoint  an  officer  carries  with  it 
the  resultant  power  and  authority  to  remove 
him.  23  A.  &  E.  Ency.  (2d  Ed.)  435;  Coffee 
V.  Superior  Court  of  Sacramento  County,  82 
Pac.  75;  Parish  v.  City  of  St  Paul,  84  Minn. 
426,  «7  N.  W.  1124,  87  Am.  St  Rep.  374.  The 
village  is  vested  with  power  to  exercise  police 
authority  within  its  corporate  limits,  and  it 
Is  also  vested  with  power  to  supervise  and 
keep  in  repair  its  streets  and  alleys.  For  the 
exercise  of  these  powers  It  must  ncessarlly 
have  a  policeman,  or  a  city  marshal,  as  peti- 
tioner has  been  designated  In  this  instance,  and 
also  some  person  to  Inspect  and  keep  watch 
of  the  public  thoroughfares  and  keep  them  In 
repair.  These  various  duties  may  well  be 
performed  by  one  and  tbe  same  person,  as  the 
village  has  attempted  to  have  done  In  this 
case.  Since  tbe  statute  has  not  fixed  the  term 
of  his  employment  tbe  board  may  emplo.r 
bim  for  a  day,  week,  month,  or  for  a  year 
as  It  has  done  in  the  petitioner's  case,  but 
tbe  fact  of  such  employment  does  not  elevate 
the  employ^  above  the  power,  authority,  and 
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Ruperintendlng  control  of  the  board  that  ap- 
pointed or  employed  him.  They  might  eease 
to  need  his  services,  or  he  might  so  conduct 
lilmaelf  in  the  discharge  of  his  duties  as  to 
he  a  menace  to  the  peace  and  good  order  of 
the  community.  The  statute  being  entirely 
silent  on  the  question,  it  is  fair  to  look  to  the 
results  that  Trould  follow  if  petitioner's  con 
tention  was  to  be  upheld  in  determining  tb( 
probable  legislative  intent  in  enacting  this 
section  of  the  statute.  The  purposes  for 
which  they  authorized  the  appointment  of  a 
nlgbt  watch  and  policeman  was  to  maintain 
peace,  quiet,  and  good  order  within  the  cor- 
porate limits  of  the  Tillage,  and  afford  protec- 
tion to  life  and  property.  To  authorize  the 
board  to  appoint  such  officers  or  employes, 
and,  on  the  contrary,  give  them  no  power  or 
authority  whatever  to  remove  them,  might 
result  in  many  instances  in  accompllabing  the 
very  reverse  of  the  evident  legislative  inten- 
tion authorizing  the  appointment  of  such  of- 
ficers. If  a  police  officer  could  discharge  his 
duties  to  bis  own  liking,  and  in  disregard  of 
law  and  the  orders  and  directions  of  the 
lx>ard  of  trustees,  he  might  become  '  Insolent, 
insulting,  and  menacing  to  the  citizens,  and 
yet  hold  bis  office  Independent  of  the  board 
of  trustees  and  against  their  will.  This  case 
differs  from  that  class  of  cases  where  the 
statute  or  charter  specifies  a  particular  office, 
and  provides  for  the  election,  appointment, 
or  employment  of  an  Incumbent  for  a  fixed 
period  of  time.  It  also  differs  from  those 
cases  whore  the  statute  enumerates  the  caus- 
es for  which  a  removal  may  be  made.  Here 
it  was  evidently  the  intention  of  the  Legisla- 
ture to  leave  the  municipality  free  and  un- 
hampered in  the  matter  of  exercising  Its  police 
control  and  authority  within  its  corporate 
limits,  and  to  authorize  the  board  of  trustees 
to  employ  and  remove  police  officers  at  such 
times  and  in  such  manner  as  they  might 
deem  in  the  interest  of  the  public  service. 
This  case  is  not  in  line  with  the  case  of  Vil- 
lage of  Kendrick  v.  Nelson  (Idaho)  89  Pac. 
75i5,  for  the  reason  that  the  grounds  of  re- 
moval were  there  prescribed  by  the  Legisla- 
ture. 

It  is  contended,  however,  by  the  petitioner, 
that  sections  7445-7459,  Rev.  St.  1887,  which 
prescribe  the  causes  and  procedure  for  the 


removal  of  civil  officers,  applies  to  his  case, 
and  is  exclusive,  and  that  those  x)rovisions 
of  the  statute  furnish  the  only  remedy  the 
village  has  for  causing  his  removal.  We  can- 
not agree  with  this  contention.  The  remedy 
there  prescribed  is,  at  best,  nothing  more 
than  a  concurrent  and  cumulative  reniedi" 
with  that  being  pursued  by  the  board  of  trus- 
tees. In  other  words,  they  may  exercise  iu- 
tldently  the  power  of  removal  which  accom- 
panies the  power  of  appointment,  or  they 
might  pursue  the  remedy  iKtiuted  out  by  stat- 
ute. The  contention  that  the  statutory  rem- 
edy is  exclusive  is  out  of  harmony  with  both 
the  spirit  and  purpose  of  the  statute  au- 
thorizing the  incoriwration  of  cities,  towns, 
and  villages.  We  do  not  think  it  was  ever 
intended  by  the  Legislature  that  monicipal 
authorities  should  go  into  a  district  court 
every  time  they  want  to  discharge  an  ap- 
pointive officer  or  employe  In  fact,  at  the 
time  sections  7445  to  7459  were  enacted,  the 
territory  had  no  general  Incorporation  law 
for  cities,  towns,  and  villages;  but,  on  the 
contrary,  our  cities  and  towns  were  incorpo- 
rated by  special  charter,  and  special  powers 
were  granted  the  municipal  authorities  with 
reference  to  the  employment,  removal,  and 
discharge  of  local  officers.  We  doubt,  how- 
ever. If  It  was  ever  within  the  contempla- 
tion of  the  lawmakers  that  these  sections  of 
the  statute  should  have  any  applicatioD  to  ap- 
pointive officers  within  municipalities. 

We  think  the  board  of  trustees  have  an 
undoubted  right  to  proceed  with  the  investi- 
gation as  to  the  conduct  of  the  petitioner, 
and,  if  they  deem  it  proper  and  necessary  for 
the  good  of  the  village  they  represent  to  dis- 
charge the  petitioner,  they  ma.v  do  so.  It 
is  not  the  usurpation  of  a  judicial  power  of 
the  state  in  violation  of  section  2,  art.  5,  of 
the  Constitution.  It  is  only  the  exercise  of 
an  administrative  and  governmental  function 
belonging  to  the  municipal  corporation.  The 
X>etition  in  this  case  fails  to  state  a  cause  of 
action  which  would  entitle  the  plaintiff  to 
the  writ  prayed  for. 

The  demurrer  is  sustained.  The  petition 
is  dismissed  and  writ  denied.  Costs  awarded 
in  favor  of  the  defendant. 

SULLIVAN   and  STEWART,   JJ.,  concur.. 
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HARRIS  r.  AIKEN  et  al. 
(Supreme  Court  of  Kansas.    Nov.  9.  1907.) 

1.  Associations  —  Expulsion  of  Member  — 

Pboceoure. 

An  iininoorporatpd  voluntary  association, 
not  organized  for  profit,  may  lawfully  expel  a 
member,  notwithstanding  it  may  own  property, 
and  membership  therein  may  have  a  pecuniary 
value,  if  these  conditions  exist:  That  he  is 
-charged  with  conduct  for  which  his  expulsion  is 
a  prop<!r  i>enalty  if  he  be  guilty ;  that  he  has 
reasonable  notice  of  the  charge  and  opportunity 
to  defend  himself;  that  he  is  given  a  fair  hear- 
ing; that  a  decision  is  rendered  against  him  in 
good  faith :  and  that  he  is  not  denied  the  benefit 
of  any  special  rule  that  may  exist  relating  to  the 
matter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Associations,  §§  10-12.] 

.2.  Same— VAriDiTT  of  Expulsion. 

It  is  not  fatal  to  the  validity  of  an  order  of 
expulsion  made  in  such  a  case  that  the  accused 
is  not  given  written  notice  of  a  hearing,  where 
he  appears  in  response  to  an  oral  notice;  or 
that  the  accusation  against  him  is  not  reduced  to 
writing,  where  he  is  fully  and  explicitly  inform- 
-ed  of  its  nature ;  or  that  information  a^inst  him 
is  received  b,v  the  body  conducting  an  investiga- 
tion of  the  charges,  coming  from  persons  who 
have  no  personal  knowledge  of  his  connection 
with  the  matter  and  whom  he  has  no  oppor^ 
timity  to  cross-examine,  where  he  is  not  denied 
the  right  to  present  anything  he  may  desire  on 
his  own  behalf,  and  when  he  himself  is  the 
only  witness  examined  at  the  hearing,  and  his 
■own  testimony  and  conduct  can  be  construed 
as  evidence  of  his  gnilt;  or  that  the  members 
who  started  the  investigation  which  resulted 
in  the  proceedings  against  him  participated  in 
rendering  the  decision  against  him,  where  no 
bad  faith  is  shown;  or  that  the  order  of  ex- 
pulsion is  made  by  a  committee,  when  its  action 
is  afterwards  ratified  by  the  association. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Associations,  |i  10-12.] 

(Syllabus  by  the  Court.) 

EiTror  from  District  Court,  Wyandotte 
County;   James  McCabe  Moore,  Judge. 

Action  by  W.  P.  Harris  against  E.  S.  Allien 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Aflirmcd. 

Jno.  A.  Hale,  for  plaintiff  in  error.  Kep- 
Itnger  &  Tricket  and  Ball  &  Ryland,  for  de- 
fendant In  error. 


MASON,  J.  W.  P.  Harris  brought  an  ac- 
tion to  enjoin  tlie  Traders'  Live  Stock  Ex- 
change from  giving  effect  to  an  order  expel- 
ling him  from  meml>ership  in  that  Ixkly. 
Having  been  denied  relief,  he  prosecutes  er- 
ror. 

The  case  was  heard  before  a  referee,  who 
made  full  findings  of  fact,  which  are  accept- 
ed by  the  parties.  The  question  presented  is 
whether  the  facts  so  found  show  that  Harris 
was  lawfully  expelled.  The  exchange  is  not 
incorporated  and  is  not  an  organization  for 
profit,  but  It  owns  some  personal  property, 
and  its  members  enjoy  certain  trading  privi- 
leges at  the  Kansas  City  Stock  Yards,  so 
that  a  membership  has  a  value  of  about  $730. 
The  association  Is  based  upon  a  code  of  rules 


or  by-laws,  vesting  the  general  management 
of  Its  affairs  In  an  executive  committee  of 
nine  members,  which  also  constitutes  a  com- 
mittee on  arbitration,  whose  duties  are  thus 
defined:  "It  shall  be  the  duty  of  the  com- 
mittee of  arbitration  to  investigate  all  griev- 
ances of  the  members  of  this  exchange  rela- 
tive to  business  at  the  Stock  Yards  and  adopt 
such  measures  as  they  deem  best,  to  amend 
the  same,  and  their  decisions  shall  be  final." 
Nowhere  else  in  the  by-laws  is  there  any  ref- 
erence to  the  discipline  of  members,  except- 
ing for  the  following  rule:  "All  members  con- 
victed of  any  violation  of  any  of  these  rules 
shall  be  subject  to  a  fine,  suspension  or  ex- 
pulsion, as  recommended  by  the  executive 
board."  The  proceedings  against  Harris  orig- 
inated In  Information  which  came  to  mem- 
bers of  the  executive  board  that  a  conspiracy 
had  existed  between  several  welghmasters 
employed  by  the  Kansas  City  Stock  Yards 
Company  and  certain  members  of  the  ex- 
change In  pursuance  of  which  false  weights 
•were  registered  In  favor  of  the  latter.  Three 
members  of  the  committee  began  an  investiga- 
tion. In  the  course  of  which  a  welghmaster, 
one  Bruce  Reichelderfer,  made  a  statement  to 
them  that  he  had  favored  Harris  by  return- 
ing false  weights  in  transactions  to  which 
the  latter  was  a  party,  and  exhibited  memo- 
randa purporting  to  show  this.  He  did  not, 
however,  profess  to  have  personal  knowledge 
that  Harris  was  cognizant  of  the  fraud.  The 
further  proceedings  are  thus  recited  In  the 
findings:  "At  this  point.  Messrs.  Downs,  Far- 
rar,  and  Orvis  reported  the  above  Information 
to  the  full  executive  committee  of  nine  mem- 
bers, and  tliereupon  the  plaintiff  was  notified 
verbally,  by  a  messenger  sent  for  that  pur- 
pose, that  the  executive  committee  desired  to 
sec  hhn.  The  plaintiff  went  before  the  full 
committee,  at  which  time  and  place  Mr.  Far- 
rar,  who  was  presiding,  stated  in  detail  the 
charges  made  against  the  plaintiff  in  the 
statement  of  the  welghmaster  of  scale  No.  2, 
giving  the  plaintiff  the  date  of  each  transac- 
tion, the  nimiber  of  cattle  bought  or  sold  on 
each  date,  the  true  weight,  the  false  weight, 
and  the  amount  of  money  paid  to  the  welgh- 
master for  his  criminal  services.  The  plain- 
tiff promptly  denied  having  either  directly  or 
indirectly  procured  any  false  weight  to  be 
made,  and  denied  all  knowledge  of  any  such 
transaction.  The  chairman  of  the  executive 
committee  then  and  there,  in  the  presence  of 
the  full  committee,  informed  the  plaintiff  that 
the  committee  were  endeavoring  to  ascertain 
the  truth  or  falsity  of  the  statement  made  by 
Bruce  Reichelderfer,  for  the  purpose  of  vln- 
dlcatiug  the  innocent  and  punishing  the  guil- 
ty, and  asked  the  plaintiff  to  produce  his 
books  of  accounts  In  order  that  the  board 
miglit  see  whether  his  books  threw  any  light 
upon  the  matter  under  investigation.  The 
plaintiff  at  first  refused  to  produce  his  books, 
then  said  lie  would  consider  the  matter,  and 
In  the  course  of  a  few  days  produced  the 
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books  of  the  flrin  of  P.  H.  Harris  &  Co.,  of 
which  the  plaintiff  was  a  member.  These 
books  recorded  the  pmt;hases  and  sales  set 
forth  In  Relchelderfer's  memoranda,  and  cor- 
responded In  all  particulars  with  the  memo- 
randa, except  that  there  was  nothing  to  in- 
dicate that  false  weights  entered  Into  any  of 
the  transactions.  The  book  of  P.  H.  Han-ls  & 
Co.  showed  an  item  of  expense  of  $85  paid 
during  the  first  week  of  May,  1904,  the  period 
during  which  the  false  weighing  was  said  to 
have  been  done.  The  committee  Insisted  up- 
on an  itemized  statement  of  this  expense  and 
an  explanation  of  it,  but  the  plaintiff  was 
unable  to  Itemize  this  charge  and  to  explain 
it  to  the  satisfaction  of  the  committee.  The 
plaintiff  was  asked  by  the  committee  If  he 
had  any  further  evidence  which  he  desired  to 
offer,  to  which  Inquiry  he  answered  that  he 
had  not.  One  or  more  members  of  the  ex- 
change implicated  by  the  statement  of  Bruce 
Relchelderfer  confessed  the  truth  of  the 
charge  made  against  the  confessing  member, 
but  none  of  these  persons  claimed  to  have  any 
knowledge  of  W.  P.  Harris'  connection  with 
any  such  transaction."  Upon  this  evidence 
the  executive  board  found  Harris  guilty  of 
participating  in  a  conspiracy  to  obtain  false 
weights,  ordered  his  expulsion,  and  notified 
him  that  he  had  been  expelled.  Afterwards 
this  action  was  reported  to  the  exchange  at 
a  regular  meeting,  and  a  resolution  was 
adopted  approving  and  commending  it. 

We  perceive  no  substantial  grounds  for 
(luestloning  the  regularity  and  8ufli<'ien(!y  of 
the  proceedings  against  Harris.  The  author- 
ities recognize  differences  In  the  rules  govern- 
ing the  expulsion  by  an  association  of  one  of 
its  members,  depending  upon  Its  character. 
In  the  case  of  a  corporation  organized  for 
profit,  the  offense  upon  which  such  action  Is 
based  must  be  one  prohibited  by  the  written 
laws  of  the  body,  and  perhaps  a  more  rigid 
adherence  to  the  prescribed  method  of  proce- 
dure is  required  than  is  essential  where  the 
organization  is  of  a  mere  social  character. 
See  3  A.  &  E.  Encycl.  of  L.  1072,  1073.  This 
Traders'  IJve  Stock  Exchange,  however,  in 
spite  of  tlie  fact  that  a  membership  therein 
had  a  pecuniary  value,  falls  into  the  latter 
class,  rather  than  into  the  former,  for  Its  pur- 
pose is  stated  as  being  "to  promote  and  pro- 
tect all  Interests  connected  with  the  buying 
and  selling  of  live  stock  at  the  Kansas  City 
Stock  Yards,  and  to  cultivate  courteous  and 
manly  conduct  on  the  part  of  the  members 
towards  each  other  and  to  give  dignity  and 
responsibility  to  the  yard  traders."  More- 
over, nothing  really  necessary  to  effect  a  valid 
exi)ulsion  in  any  case  appears  to  have  been 
wanting  here.  We  do  not  understand  that  It 
is  even  claimed  that  the  charge  against  Har- 
ris was  not  such  as  justified  expelling  him  if 
It  was  properly  substantiated,  .\lthough  the 
•language  of  the  by-laws  already  quoted  is 
veo'  general,  it  seems  to  warrant  all  that  was 
done  and  the  manner  of  doing  it.    Notwith- 


standing that  property  rights  may  be  Involv- 
ed, an  association  may  sever  relations  with 
an  offending  member  uix>n  these  conditions: 
That  he  is  charged  with  conduct  for  which  ex- 
pulsion Is  a  proper  penalty  if  he  be  guilty; 
that  he  has  reasonable  notice  of  the  charge 
and  opportunity  to  defend  himself  against  it ; 
that  he  Is  given  a  fair  hearing:  that  a  de- 
cision is  rendei-ed  against  him  in  good  faith; 
and  that  he  is  not  denied  the  benefit  of  any 
special  rule  that  may  exist  relating  to  the 
matter.  All  these  conditions  seem  to  be  met 
here.  The  objections  urged  by  the  plaintiff 
are:  That  he  was  not  given  a  written  notice 
of  the  procee<lings  against  him;  that  he  was 
not  furnished  with  a  written  copy  of  the 
charge;  that  the  action  of  the  committee 
which  conducted  the  Investigation  was  In- 
fluenced by  Information  obtained  from  per- 
sons who  did  not  appear  at  the  bearing  and 
whom  be  had  no  opt>ortunity  to  cross-exam- 
ine; ihat  three  members  of  the  committee 
were  the  persons  who  began  the  investigation 
and  whose  attitude  was  that  of  prosecutors, 
rather  than  triers;  that  the  order  of  expul- 
sion was  made  by  the  committee,  and  not  by 
the  exchange  itself.  Of  these,  in  order,  it 
may  be  said:  Harris  appeared  before  the 
committee,  and  it  was  therefore  immaterial 
what  kind  of  a  notice  he  had,  or  whether  he 
bad  any.  Moore  v.  National  Council,  05  Kan. 
4i52,  70  Pae.  Xi2.  He  was  given  explicit  and 
full  information  as  to  the  precise  character 
of  the  wrongdoing  alleged  against  him,  and 
his  complaint  of  the  want  of  a  written  accu- 
sation Is  wholly  without  merit — in  no  possi- 
ble way  could  his  substantial  rights  have 
been  affected  by  such  omission.  It  was  not 
at  all  necessary  that  the  bearing  l)efore  the 
connnlttee  should  have  been  conducted  with 
the  formalities  attendant  upon  court  proceed- 
ings, or  that  the  ordinary  rules  of  evidence 
should  have  been  enforced.  8  Oyc.  303.  Har- 
ris was  sent  for  to  give  an  account  of  him- 
self In  consequence  of  hearsay  Information — 
allegations  made  by  persons  who  did  not  pro- 
fess to  have  knowledge  at  first  hand  of  his 
complicity  in  the  conspiracy,  and  whose  tes- 
timony on  that  account  would  not  have  been 
competent  In  court,  and  the  cros.s-examlnation 
of  whom  could  consequently  not  have  been  of 
vital  Importance.  He  was  not  denied  the 
right  to  present  anything  he  desired  In  his 
own  behalf.  He  was  the  only  witness  before 
tlie  executive  board,  the  members  of  which 
obviously  found  in  his  own  bearing  and  state- 
ments convincing  proof  of  his  guilt.  There 
is  nothing  in  the  record  tending  to  impugn  the 
good  faith  of  any  member  of  the  board,  and 
the  fact  that  three  of  them,  in  pursuance  of 
their  duties,  and  acting  In  the  Interest  of  the 
exchange,  started  the  investigation  which  re- 
sulted In  the  hearing  and  condemnation  of 
Harris,  did  not  incapacitate  them  from  sit- 
ting In  judgment  upon  him.  It  Is  held  to  be 
competent  for  a  society  to  delegate  to  a  com- 
mittee the  authority  to  expel  a  member,  mak- 
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ing  such  action  flual.  See  cases  cited  in  note 
to  Del  Ponte  v.  Societa  Itallana,  27  R.  I.  1, 
eo  Atl.  23T,  70  L.  R.  A.  188.  In  114  Am.  St. 
Rep.  17.  2U.  The  rule  relating  to  tlie  execu- 
tive board  while  actinR  as  a  committee  of  ar- 
bitration seems  to  delegate  the  right  of  final 
action  In  such  matters  to  that  body;  but, 
however  that  niny  be,  the  subsequent  approval 
of  its  coiu-se  by  the  exchange  amounted  to  a 
ratification  of  the  order  of  expulsion. 

It  is  unnecessary  to  review  in  detail  the 
decisions  bearing  upon  questions  of  the  gen- 
eral character  of  those  here  involved.  Cases 
have  been  cited  which  appear  to  tend  to  sup- 
IK)rt  some  of  the  claims  of  the  plaintiff.  For 
the  most  part  they  are  afTected  by  peculiari- 
ties of  statutes,  charters,  or  clreumstances. 
But  the  present  case  does  not  approach  near 
enough  to  the  Hue  of  dolmtable  ground  to 
make  it  w^orth  while  to  discuss  nice  distinc- 
tions. 

The  judgment  is  affirmed. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  IIOFF. 
(SupreniP  Court  of  Kansas.    Xov.   9,  1907.) 

1.  Justices  of  the  Peace— Statement— Evi- 
dence. 

An  informal  stntemont  of  a  material  fact 
will  be  held  sufficipiit  in  a  bill  of  particnlrrK 
before  a  justice  of  the  peace ;  but  whpn  there  is 
an  absolute  omission  to  stnte  a  fact  esspntial 
to  the  cause  of  action,  and  such  fact  is  not  in- 
ferable fi-oni  the  alleRatioDs  made,  the  omission 
is  fatal,  if  proper  objections  are  interposed  to  the 
testimony  offered  to  prove  such  fact. 

fE<l.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31.  Justices  of  the  Peace,  H  334,  342.) 

2.  Railroads— KiixiNG  Stock  ox  Tsack. 

In  an  action  under  the  statute  BKainst  a 
railroad  company  for  killing  stock  caused  by  its 
failure  to  inclose  the  road  with  a  fence,  it  is  nec- 
es.<iary  to  allege  such  failure  in  some  manner. 
This  case  having  been  tried  upon  the  theory  that 
the  negligence  complained  of  consiBted  in  such 
failure,  and  there  being  no  allegation,  directly 
or  by  inference,  of  such  omission,  the  recovery 
cannot  be  ^^ustained. 

[Ed.  Note. — For  oases  In  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  J8  li>53-lo00.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Labette  County; 
Thos.  J.  Flannelly.  Judge. 

Action  by  Joseph  Uoft  against  the  St. 
Louis  &  San  FTancisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remauded. 

El  L.  Burton  and  H.  C.  Slnsa,  for  plain- 
tiff in  error.  B.  O.  Ellis,  for  defendant  in 
error. 

BENSON.  J.  This  action  was  commenced 
by  Joseph  Hoff,  plaintiff,  against  the  defend- 
ant company,  before  a  justice  of  the  peace,  to 
recover  the  value  of  a  mule  alleged  to  have 
been  injured  through  the  negligence  of  the 
defendant's  servants  and  employ^  in  the 
operation  of  its  engine  and  cars.  There  was 
no  allegation  in  the  bill  of  particulars  that 


the  right  of  way  was  not  fenced,  nor  any 
statement  from  which  an  inference  to  that 
effect  could  be  drawn.  There  was,  however, 
a  claim  for  an  attorney's  fee  and  an  aver- 
ment that  a  written  demand  had  been  made 
for  payment.  On  appeal  to  the  district 
court,  the  case  was  tried  without  a  jury,  and 
a  judgment  was  rendered  for  the  value  of 
the  mule,  and  for  an  attorney's  fee.  The  de- 
fendant objected  to  any  evidence  under  the 
bill  of  particulars,  upon  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  objection  was  over- 
ruled. Evidence  was  offered  showing  that 
there  was  a  gate  through  the  right  of  way 
fence  between  plaintiff's  pasture  and  the  rail- 
road track,  <H>ening  to  a  private  crossing; 
that  a  wreck  occurred  near  this  gate,  and 
In  transferring  passengers,  soon  aftcnvards, 
from  one  train  to  another  around  this  wreck, 
this  gate  was  removed  and  placed  over  a 
ditch  on  tlie  plaintiffs  land,  where  the  pas- 
sengers walked  in  effecting  the  transfer.  It 
appears  that  openings  were  also  made  in 
this  right  of  way  fence  in  defendant's  pas- 
ture for  passengers  where  they  left  the  right 
of  way,  and  where  they  returned  to  it  beyond 
the  wreck.  The  plaintiff's  mule  was  In  this 
pasture  at  the  thue  of  the  wreck,  and  the 
next  day  was  found  standing  near  the  track 
I  with  its  log  broken,  and  a  pool  of  blood  was 
seen  near  by.  The  evidence  does  not  dis- 
close how,  or  by  whom,  the  gate  was  removed, 
and  the  other  openings  made,  unless  It  Is 
shown  by  inference.  The  fence  was  in  good 
condition,  and  the  gate  in  place,  the  day  be- 
fore the  wreck.  The  evidence  showing  these 
facts,  except  that  the  mule  was  injured,  was 
all  objected  to  as  being  Imiunterial  and  not 
within  the  issues,  and  proper  exceptions  were 
taken.  The  defendant  also  demurred  to  the 
evidence,  and  offered  none  In  defense.  The 
errors  coiii])lnlned  of  relate  to  the  overruling 
of  the  preliminary  objection  to  any  evidence, 
and  to  the  admission  of  the  evidence  showing 
the  wreck,  the  transfer  of  passengers,  the 
oi>enlng  of  the  fence,  and  removal  of  the 
gate,  etc.;  also,  to  the  allowance  of  an  at- 
torney's fee. 

It  is  manifest  that  the  case  was  tried  upon 
the  theory  that  the  liability  was  based  on 
the  failure  of  the  company  to  have  its  road 
inclosed  as  provided  by  the  statute.  Gen. 
St.  1901.  a  .■».-){>,  5803.  The  proof  of  a  writ- 
ten demand,  the  claim  and  allowance  of  an 
attorney's  fee.  and  the  careful  Inquiry  into 
the  condition  of  the  fence  l)€fore  the  accident, 
sufficiently  indicate  this.  Certainly  no  at- 
torney's fee  could  be  allowed  if  the  suit 
were  based  upon  negligence  In  operating  the 
train.  A.,  T.  &  Santa  F6  R.  Co.  v.  Edwards, 
20  Kan.  531.  In  order  to  recover  damages 
for  a  failmre  to  fence,  there  must  be  an  alle- 
gation of  such  omission  in  the  pleadings. 
Hadley  v.  Central  Branch  U.  P.  R.  Co.,  22 
Kan.  3.')9;  ft.  Louis  &  S.  F.  Ry.  Co.  v.  Mc- 
Reynolds,  24  Kati.  308;   Barrackman  t.  Gir- 
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ard,  26  Kan.  284.  It  Is  true  that  a  very  In- 
formal statement  is  held  to  be  sufficient  in 
a  bill  of  particulars  before  a  ju-stice  of  the 
peace;  but  where  there  is  an  absolute  omis- 
sion to  state  a  fact  epseutlal  to  the  cause  of 
action,  and  such  fact  is  not  deducible  nor  in- 
ferable from  those  whldi  are  stated,  the  de- 
fect is  fatal  where  a  proper  objection  is 
taken,  and  there  is  no  waiver.  K.  P.  Ry. 
Co.  V.  Taylor,  17  Kan.  566.  In  this  case 
proof  of  the  removal  of  the  fence  does  not 
cure  the  defect,  because  such  proof  was  duly 
objected  to,  and  no  request  was  made  for 
leave  to  amend.  The  plaintiff  now  arj?ues 
that  such  testimony  was  competent  to  show 
a  situation  requiring  greater  care  in  the  oper- 
ation of  the  trains,  and  hence  that  the  in- 
jury was  the  result  of  negligence  In  such 
operation.  It  seems  more  reaso)mble  to  con- 
clude from  the  conduct  of  the  trial,  and  the 
evidence  offered,  that  the  negligence  relied 
upon  was  the  failure  to  maintain  the  fence. 
A.,  T.  &  Santa  F4  R.  Co.  v.  Jones,  20  Kan. 
527.  In  Barracliman  v.  Girard,  cited  aljove, 
a  similar  question  was  presented  under  the 
general  fence  law,  and  the  plaintiff  there  re- 
covered upon  the  theory  and  proof  that  his 
fields  had  been  Inclosed  witli  a  lawful  fence, 
through  whlcli  the  defendant's  cattle  had 
brolcen.  As  he  had  not  alleged  such  indo- 
sure,  the  judgment  was  reversed.  There,  it 
was  essential  to  allege  that  the  plaintiff's 
lands  were  inclosed;  here.  It  was  essential 
to  allege  that  the  defendant's  right  of  way 
was  not  Inclosed.  Much  that  Is  said  in  the 
opinion  in  that  case  is  applicable  to  this. 
The  trial  seems  to  have  proceeded  uiwn  the 
mistaken  theory  that  the  existence  of  a  fence 
was  in  Issue. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  for  furtlier  proceedings.  All 
the  Justices  concurring. 


McCOXNEIX  ot  al.  v.  KEIR. 
(Supreme  Court  of  Kansiis.    Xov.   9,  1907.) 

1.  WlEJ.S— PkOBATE— BtJRDEN    OF  PbOOF. 

In  a  procecdiiiK  for  the  probate  of  a  will 
tlin  burden  rests  upon  tlie  pro])onents  to  estab- 
lish its  valid  execution.  Hut  tins  rule  is  quali- 
fied by  another,  which  rmjuircs  onl.v  a  iirima 
facie  showing  of  tlie  validity  of  the  will  and  its 
due  execution  to  eutitle  it  to  probate. 

[Ed.  Note. — For  cases  in  point.  s<'e  Cent.  Dig. 
vol.  49,  Wills.  §S  C.-j.'5-(i62,  7(K>-710.] 

2.  Same— Testamentary  Capacity. 

Where  a  will  is  executed  in  proper  form  by 
one  wlio  the  subs'-vibiug  witnesses  testify  was 
of  sound  mind  and  free  from  restraint,  a  prima 
facie  showing  is  made  .euUieieut  to  admit  tlie 
will  to  probate.  In  such  a  case,  where  the  claim 
tliat  the  teslator  laclied  testamentary  cai)acity 
is  based  solely  upon  remote  instances  of  conduct 
from  which  it  is  sought  to  raise  a  presumption 
that  he  was  of  unsound  mind,  and  involves  an 
inquiry  into  ills  past  life,  it  is  the  duty  of  the 
court  to  admit  the  will  to  probate,  and  leave 
these  que-itioDS  to  the  more  formal  procedure  of 
I  contest. 


3.  Same— PBESuirPTlONS. 

In  proceedings  for  probating  a  will,  where 
there  is  no  evidence  of  extreme  weakness  of  the 
testator  arising  from  the  near  approach  of  dfatli, 
nor  of  lack  of  capacity  to  understand  what  he 
was  doing,  the  usual  presumption  of  his  knowl- 
edge of  the  contents  of  a  will,  formally  signed 
by  him  in  the  presence  of  witnesses,  is  not  over- 
come by  the  fact  that  one  who  assisted  in  its 
preparation  is  a  beneficiary  under  its  terms. 

4.  Same— Knowledge  of  Contexts. 

Evidence  examined,  and  held  a  sufficient 
prima  facie  showing  that  tlie  testator  knew  tlie 
contents  of  the  |>aper  purporting  to  be  his  will. 

5.  Same— Evidence. 

The  written  statements  of  the  subscribing 
witnesses  made  under  oath  at  the  preliminar.v 
offer  of  probate  are  admissible  in  evidence  ou 
the  trial  in  the  district  court  upon  appeal  from 
proc»»edings  to  probate  a  will. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §  84.-).] 

(Syllabus  by  the  Court.) 

Error  from  Dhstrlct  Conrt,  Jackson  Coun- 
ty; Marshall  Gephart,  Judge. 

Application  by  T.  C.  ^IcConnell,  adminis- 
trator, and  others,  for  the  pi-obate  of  a  will. 
Frank  O.  Keir  filed  written  objection.  From 
an  order  denying  the  probate,  the  adminis- 
trator and  othera  bring  error.  Revorsetl  and 
remanded. 

C.  M.  Corlett  and  Crane  &  Woodburn  Bros., 
for  plaintiffs  in  error.  C.  l'.  Ilurrell,  (}uy  I^. 
Ilursh,  and  Chas.  Uaydeu,  for  defendant  in 
error. 


PORTER,  J.  Proceedings  In  error  from  a 
judgment  of  the  di.strict  c*ourt  deuyiiii;  th(! 
l>robate  of  a  will.  Ou  the  17th  day  of  March, 
1905,  Thomas  Keir,  a  resident  of  Jackson 
county,  died,  leaving  an  estate  consisting  of 
a  farm  and  i)ersonal  property.  He  left  sur- 
viving him  his  wife,  Bessie  Keir,  and  a  son, 
Frank  O.  Keir.  Within  a  few  days  after  his 
death,  a  paper  purporting  to  be  his  last  will 
and  testament  was  presented  to  the  probate 
court  and  offered  for  probate.  Written  ob- 
jections thereto  were  filed  by  Frank  O.  Keir. 
The  subscribing  witnesses  came  into  court 
and  were  examined,  and  their  testimony  was 
reducetl  to  writing,  in  accordance  with  the 
provisions  of  the  statute,  from  which  It  ap- 
peared that  the  testator  possessed  testamen- 
tary capacity,  was  free  from  restraint,  and 
that  the  will  was  executed,  signed,  and  wit- 
nessed in  due  form.  The  circumstances  at- 
tending Its  execution  were  testified  to  by  sev- 
eral persons  present  at  the  time.  The  op- 
ponents of  the  will  also  offered  testimony  lu 
supixnt  of  their  objections.  The  probate 
court  held  that  the  will  was  not  entitled  to 
probate,  and  the  proponents  appeaUxl  to  the 
district  conrt,  wliere  there  was  a  second. 
lengthy,  and  fonual  trial  in  the  nature  of  a 
contest  of  the  will ;  the  cause  being  tried  to 
the  court.  At  the  (conclusion  of  the  testimony 
the  court  made  findings  of  fact.  In  substance, 
that  the  deceased  at  the  time  the  will  was 
executed  was  not  of  sound  mind,  but  was. 
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und  for  a  long  time  had  been,  under  an  insane 
delusion;  that  at  tlie  time  the  will  was  ex- 
ecuted he  did  not  know,  and  never  knew,  the 
contents  of  the  paper  purporting  to  be  his 
will ;  and  that  at  the  time  of  its  execution  be 
was  unduly  influenced  by  his  brother.  Pro- 
bate of  the  win  was  for  these  reasons  denied. 
There  are  numerous  contentions  in  respect 
of  eri-or  In  the  introduction  of  evidence,  most 
of  which  becomes  of  slight  Importance  from 
the  view  we  have  taken  which  requires  that 
the  cause  be  reversed;  but,  as  this  necessi- 
tates another  trial,  we  shall  refer  to  eome 
of  the  contentions  urged.  Complaint  is  made 
that  the  court  held  the  burden  of  proof  to  be 
upon  the  proponents.  This  ruling  was  right. 
The  burden  of  proof  rests,  of  course,  upon  the 
proponents,  to  establish  the  validity  of  the 
will.  Hospital  Co.  v.  Hale,  68  Kan.  610,  77 
Pac.  537;  Wright  et  al.  v.  Toung,  89  Pac.  G&i. 
The  error  did  not  consist  In  requiring  the  pro- 
ponents to  take  the  burden  of  proof,  but  in 
overlooking  the  established  rule  that  only  a 
prima  facie  showing  is  required  to  authorize 
a  will  to  be  admitted  to  probate,  and  was 
based  upon  a  misconception  of  the  nature  of 
proceedings  for  the  probate  of  a  will  and  the 
issues  involved  therein,  which  manifestly 
arose  by  reason  of  the  enactment  of  chapter 
526,  p.  800,  Laws  1905,  which  had  not  then 
been  construed  by  this  court  The  amendment 
provides  that,  when  a  will  is  offered  for  pro- 
bate, "the  court  shall  cause  the  witnesses  to 
such  will  and  such  other  witnesses  as  any 
person  interested  for  or  against  having  the 
same  admitted  to  probate  may  desire  to  come 
before  such  court."  Since  the  cause  was 
tried  in  the  lower  court,  we  decided,  in  Wright 
et  al.  V.  Young,  supra,  that  the  amendment 
above  referred  to  did  not  enlarge  the  Issues 
Involved  in  such  proceeding,  or  authorize  a 
contest  of  the  will  In  the  probate  court,  or 
abrogate  the  rule  that  only  a  prima  facie 
showing  Is  required  to  admit  a  will  to  pro- 
bate. It  was  there  said :  "The  examination 
Is  still  preliminary  in  its  character.  Each 
case  depends  to  some  extent  upon  Its  own 
facts  and  circumstances ;  but  It  rests  largely 
In  the  discretion  of  the  probate  court,  or  the 
district  court  on  appeal,  to  determine  the  ex- 
tent of  the  Inquiry  which  is  proper  in  respect 
to  euch  matters  as  undue  influence,  when  it 
Is  claimed  by  those  who  oppose  the  will  that 
It  was  obtained  by  imdue  influence  amovmt- 
Ing  to  the  restraint  contemplated  by  section 
15  (Gen.  St.  1901,  S  79.->2).  When  the  court 
can  see  from  the  character  of  the  evidence 
offered  in  opposition  that  It  Involves  matters 
which  It  Is  probable  that  either  party  will 
desire  submitted  to  a  jury,  and  belongs  pecul- 
iarly to  a  regular  contest  of  the  will,  and  that, 
notwithstanding  the  evidence  offered,  it  should 
not  be  allowed  to  overcome  the  prima  facie 
showing  made  by  the  proponent,  It  lies  In  the 
discretion  of  the  court  to  admit  the  will  to 
probate,  and  relegate  the  controversy  to  a 
more  formal  field.    Only  a  prima  facie  show- 


ing is  required  to  admit  a  will  to  probate,  and 
this  rule  has  not  been  abrogated  by  the  act 
of  1905.  A  different  rule  of  evidence  obtains 
in  the  rejection  of  a  will,  and  a  court  should 
not  refuse  to  admit  a  will  to  probate,  unless, 
for  some  of  the  reasons  mentioned  in  section 
15,  the  court  flnds  conclusively  from  the  evi- 
dence that  it  should  not  be  probated."  In  the 
opinion  the  following  language  from  Hospital 
Co.  V.  Hale,  supra,  was  approved:  '•  "In  both 
courts  the  procedure  Is  of  the  most  Informal 
and  perfunctory  character,  and,  when  a  prima 
facie  case  is  made  upon  the  several  points  as 
to  validity  of  execution,  testamentary  capaci- 
ty, and  freedom  from  Illegal  restraint,  the  or- 
der of  admission  should  be  made,  leaving  for 
the  more  formal  and  regular  proceedings  pro- 
vided for  by  section  20  of  the  wills  act  (Gen. 
St.  1901,  §  7057)  the  contest  of  the  nicer  and 
more  difficult  questions,  a  contest  In  which 
issues  are  duly  formed,  evidence  properly  pro- 
duced, the  machinery  found  for  obtaining  a 
jury  should  one  be  ordered.' " 

It  is  a  rule  of  general  application  that  the 
burden  of  proof  rests  on  those  who  offer  a  will 
for  probate  to  establish  Its  validity;  that  is, 
that  certain  Indispensable  retiuirements  have 
been  complied  with,  such  as,  In  the  case  of 
a  written  will,  that  it  was  signed  by  tlie  tes- 
tator as  his  will  in  the  presence  of  the  wit- 
nesses and  subscribed  by  them  in  his  presence, 
that  at  the  time  of  Its  execution  he  was  quali- 
fied to  make  a  will — that  Is,  was  of  lawful 
age  and  possessed  of  a  sound  mind,  and  un- 
der some  statutes,  as  In  ours,  "not  under  any 
restraint"  at  the  time  the  will  was  executed. 
But  It  is  also  a  rule  of  quite  general  applica- 
tion that  a  prima  facie  showing  of  these 
things  Is  all  that  is  required.  Tlie  law  fa- 
vors the  natural  inclination  of  men  to  dispose 
of  property  by  will,  and  because  certain  pre- 
sumptions are  Indulged  In  the  prima  facie 
showing  Is  deemed  sufficient  to  admit  a  will 
to  probate.  It  Is  necessary  to  the  validity  of 
a  will  that  the  testator  know  the  contents 
thereof  at  the  time  he  signs  It,  but  there  Is  a 
presumption  that  he  does  icnow  from  the  fact 
that  he  has  .signed  It  as  his  will.  The  statute 
requires  a  prima  facie  showing  that  he  was 
of  sound  mind  and  free  from  restraint  at  tiie 
time  the  will  was  executed,  but  there  Is  no 
presumption  that  because  a  man  executes  a 
will  he  Is  Insane.  The  presumption  Is  tlie 
contrary,  and  some  force  is  given  to  It,  so 
that  the  testimony  of  the  subscribing  witness- 
es that  he  appeared  to  be  sane  and  free  from 
restraint  is  usually  deemed  a  sufficient  prima 
facie  showing.  Where  there  Is  no  evidence 
of  restraint  at  the  time  the  will  was  execut- 
ed, and  the  testator  appears  to  have  been 
generally  regarded  as  of  sound  mind,  or  where 
the  claim  that  he  lacked  testamentary  capaci- 
ty Is  based  upon  remote  Instances  of  con- 
duct from  which  It  Is  sought  to  overcome  the 
presumption  of  his  sanity,  and  the  testimony 
of  the  subscribing  wltne.sses  Involves  an  In- 
quiry into  hia  past  life,  It  Is  the  duty  of  the 
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court  to  admit  the  will  to  probate  and  leaye 
these  questions  to  the  more  formal  pro(«dur8 
of  a  contest.    Hospital  Co.  v.  Hale,  supra. 

The  absurdity  of  the  other  view  of  the  law 
of  probate,  which  starts  with  the  presump- 
tion that  the  testator  was  insane  when  he 
signed  the  will,  and  that  the  proponents 
must  be  i>repared  at  the  preliminary  offer  of 
probate  to  explain  every  act  of  his  life  which 
It  is  claimed  tends  to  show  unsoundness  of 
mind,  is  aptly  illustrated  by  the  record  In 
this  case  and  the  result  reached.  The  tes- 
tator was  a  man  of  Intelligence,  a  prosperous 
farmer,  and  had  lived  for  50  years  on  the 
same  farm.  He  had  accumulated  property 
to  the  value  of  $10,000,  and  until  the  day  of 
his  death  managed  his  business  affairs  him- 
self. There  was  an  absence  of  any  evidence 
tending  to  show  unlawful  restraint  at  the 
time  the  will  was  executed.  In  addition  to 
the  subscribing  witnesses  wlio  testified  to  his 
sanity,  eight  or  nine  of  his  neighbors,  one 
who  had  known  him  48  years,  and  some 
whose  acquaintance  with  him  extended  over 
40  years,  testified  that  they  supiiosed  him  to 
be  as  sane  as  otlier  people.  Some  of  them 
saw  him  during  his  last  sickness,  which  was 
of  short  duration.  Under  the  theorj-  that 
the  amendment  of  lOOo  authorized  what  is 
practically  another  contest  of  a  will  In  the 
proceedings  for  probate,  the  entire  life  of  the 
testator  was  inquired  into,  including  his  re- 
ligious and  iK)litical  opinions,  and  dozens  of 
witnesses  were  examined  for  the  purpose  of 
proving  that  at  some  period  or  other  in  his 
life  he  had  entertained  delusions,  from  which 
it  was  sought  to  raise  an  inference  of  his 
insanity.  Much  of  the  testimony  offered  re- 
lated to  mutters  which,  however  relevant  in 
a  contest  proceeding,  had  no  place  in  the 
preliminary  inquiry  which  was  before  the 
court. 

It  is  Insisted,  however,  that  the  finding  of 
the  court  that  Tljonias  Keir  did  not  know, 
and  never  knew,  the  contents  of  the  paper 
he  signed.  Is  supi)orted  by  evidence  and  set- 
tles the  controversy.  The  ditticuity  is  that 
the  case  was  tried  as  a  c-ontest,  instead  of  an 
offer  of  probate,  and  upon  the  mistaken  the- 
ory that  something  more  tiian  a  prima  facie 
showing  was  necessary  to  entitle  the  will  to 
be  admitted.  It  is  true,  the  evidence  of  the 
proponents  was  that  the  will  was  not  read 
by  the  testator.  The  will  was  typewritten 
by  T.  C.  McConnell,  county  clerk,  who  resid- 
ed at  Ilolton.  and  who  testified  that  lie  made 
it  from  a  memorandum  taken  to  him  by  Wil- 
liam Keir,  the  testator's  brother,  who  also  re- 
quested him  in  behalf  of  the  testator  to  cou- 
!«ent  to  act  as  executor;  that  he  inserted  his 
own  name  in  the  blank  space  left  for  the 
name  of  the  executor,  and  at  once,  on  the 
same  day,  took  the  typewritten  coi)y  to  the 
residence  of  Thomas  Keir.  After  the  wit- 
nesses who  had  been  sent  for  arrived,  and 
before  signing,  Thomas  Keir  asked  if  the  will 


had  been  tyi)ewritten,  and  was  told  that  It 
had  been.  He  then  signed  it  without  reading 
it.  It  appears  ttiat  he  signed  the  paper  after 
assuring  himself  by  inquiry  that  its  contents 
were  what  he  supposed  them  to  be,  and  this 
was  prima  facie  evidence  that  he  did  know 
the  contents.  There  is  no  presumption  that 
some  one  committed  a  fraud  upon  him. 
Moreover,  the  original  paper  from  which  Mr. 
McConnell  made  the  tj-pewritten  copy  was 
produced,  and  appears  to  be  substantially  the 
same  as  the  will.  In  Hess's  Appeal,  43  Pa. 
73>  78,  82  Am.  Dec.  551,  the  point  was  rais- 
ed that  because  the  testator  did  not  read  the 
will  he  was  ignorant  of  its  contents.  The 
scrivener  testified  that  the  paper  signed  was 
written  in  accordance  with  the  testator's  in- 
structions. The  will  was  held  valid,  and 
the  court  said:  "When  the  testator  trusts 
his  scrivener,  why  should  we  distrust  him, 
when  there  is  no  word  or  act  that  Impeaches 
bis  honesty?"  To  the  same  effect,  see  Beyer 
V.  Hermann,  173  Mo.  295,  73  S.  W.  164;  King 
and  Others  v.  Kinsey,  Ex'r,  and  Others,  74 
N.  C.  261;  Yoe  v.  McCord,  74  111.  33.  It  may 
be  said  that  there  was  no  witness  who  tes- 
tified to  the  fact  that  the  testator  dictated 
the  memorandum  to  his  brother,  but  the  cir- 
cumstances surrounding  the  preparation  of 
the  will  and  its  execution  after  the  inquiry 
made  by  the  testator  was  a  sufficient  prima 
facie  showing  that  he  knew  its  contents,  and 
to  bring  the  case  within  the  rule  laid  down 
In  Sheer  v.  Sheer,  150  111.  591,  43  N.  B.  334. 
There  it  is  said:  "Where  a  will  is  shown  to 
have  been  prepared  at  the  request  of  a  testa- 
tor, even  under  general  directions,  and  is  aft- 
erwards executetl  in  the  manner  provided  by 
law,  it  sliould  not  be  set  aside  on  the  ground 
that  he  did  not  understand  what  It  contained, 
except  ui)on  clear  and  satisfactory  proof  of 
that  fact." 

It  is  argued  that  the  usual  presumption  of 
the  testator's  knowledge  of  the  contents  Is 
met  by  the  fact  that  William  Keir,  who  as- 
sisted In  Its  ])reparation,  is  a  large  benefi- 
ciary under  the  will.  This,  however,  Is  not 
sufficient  to  overcome  the  presumption  of 
knowledge,  where  there  is  no  evidence  of  ex- 
treme weakness  arising  from  the  near  ap- 
proach of  death  or  of  lack  of  capacity  on  the 
part  of  the  testator  to  know  and  onderataud 
what  he  Is  doing.  The  rule  is  stated  In  1  Jar- 
man  on  Wills,  3C,  as  follows:  "A  suspicion 
is  Justly  entertained  of  a  will  conferring 
large  benefits  on  the  person  by  whom  or  by 
whose  agent  it  was  prepared,  »  ♦  •  but 
it  has  been  said  that  this  suspicion  goes  no 
further  than  to  necessitate  somewhat  stricter 
proof  as  to  the  testator's  capacity,  though  not 
as  to  his  knowledge  of  the  contents  of  the 
will.  Such  knowledge  is,  of  course,  requi- 
site; but  It  will  be  presumed  If  there  is  no 
evidence  to  the  contrary,  and  If  capacity  is 
duly  proved." 

One  other  assignment  of   error  deserves 
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mention:  The  proponents  offered  In  evidence 
tlie  original  will,  to  which  were  attached  the 
written  statements  of  the  subscribing  wit- 
nesses made  under  oath  at  the  preliminary 
offer  of  probate.  The  court  sustained  an  ob- 
jection to  these  statements,  and  they  were 
detached,  and  the  original  will  admitted  with- 
out them.  The  contention  of  the  opponents 
of  the  will  is  that  these  statements,  being 
ex  parte  affidavits,  were  not  admissible. 
While  the  ruling  of  the  court  may  not  have 
affected  the  substantial  rights  of  the  pro- 
ponents, Inasmuch  as  the  subscribing  wit- 
nesses were  present  In  court  and  gave  their 
testimony,  we  think  the  sworn  statements 
were  competent  evidence  in  a  preliminary 
proceeding  of  this  Icind.  The  statute  provides 
that  the  testimony  of  the  witnesses  to  a  will 
shall  be  reduced  to  writing,  subscribed  by 
them,  and  filed.  In  Illinois,  as  In  some  other 
states,  it  is  provided  by  statute  that  these 
written  statements  taken  on  the  preliminary 
offer  of  probate  are  admissible  as  evidence 
in  a  subsequent  contest  of  the  will  In  a  chan- 
cery proceeding.  Mr.  WIgmore,  In  bis  work 
on  Evidence,  is  Inclined  to  doubt  the  com- 
petency of  such  stuteuieuts  as  evidence  In  a 
subsequent  appeal  from  the  probate  court,  at 
least  without  accounting  for  the  absence  of 
the  subscribing  witu(>ssi>s,  and  regards  the 
statutes  referred  to  as  "anomalous  and  acci- 
dental." 2  WIgmore  on  Evidence,  J  1417. 
Whether  admissible  as  evidence  in  an  action 
for  contesting  the  will,  it  is  unnecessary  to 
decide;  but  in  a  trial  de  novo,  as  this  was, 
they  were  as  competent  as  tiiey  would  have 
been  In  the  first  Instance  in  the  probate  court. 
It  follows  from  what  has  been  said  that 
the  Judgment  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  herein  e.\pre.«sed. 


METROPOLITAN   ST.  KY.   CO.  v.  FAW- 
CETT. 

(Supreme  Court  of  Kansas.    Nov.   9,   1007.) 

1.  Stbkkt  Railroads— Collision  with  Teau 
— kvidexce. 

In  nn  notion  brought  by  the  driver  of  a 
carriage  nsrainst  a  street  car  comimny  for  per- 
sonal injuries  resnltinR  from  a  collision  between 
the  cnrrifipre  and  a  oar.  evidence  is  pertinent  of 
the  management  of  the  car  and  of  the  conduct  of 
the  driver  from  the  time  the  horsie  manifested 
such  fear  of  the  apijroariiing  car  as  sliouid  have 
attracted  the  nttentiou  of  tlio  motornian  to  the 
time  of  the  collision. 

fEd.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads.  $  -jaU.] 

2.  Same— QtTESTioNs  fob  Jury. 

In  snoh  case,  whether  the  proximate  cause 
of  the  collision  was  the  negligence  of  the  motor- 
man  and  whether  the  driver  was  guilty  of  con- 
tributory ncsligence  were,  the  evidence  as  to  tlie 
ciroun'stances  being  oonflioting.  questions  for 
the  determination  of  the  jury  under  proper  in- 
structions :  and  the  jury  in  solving  such  ques- 
tions  should   take   into   consideration   the   cir- 


cnmstances  shown  by  the  evldenoe  during  the 
time  specified  in  the  preceding  paragraph. 

fEd.  Note.— For  cases  in  noint.  see  Cent  Dig. 
vol.  44,  Street  Railroads,  {i  2D3,  254.] 

(Syllabus  by  the  Court) 

Error  from  Court  of  Common  Pleas,  Wy- 
andotte County;  AVm.  G.  Holt  Judge. 

Action  by  Charles  Fawcett  against  the 
Metropolitan  Street  Railway  Company. 
Judgment  for  plalutiff.  Defendant  brings 
error.    Affirmed. 

Miller,  Buchan  &  Miller  and  Samuel  Mah- 
er,  for  plaintiff  in  error.  Getty  &  Hutch- 
Ings,  for  defendant  in  error. 

SMITH,  J.  There  Is  no  complaint  that  er- 
ror was  committed  In  any  preliminary  rul- 
ings before  the  trial  nor  In  any  ruling  upon 
the  introduction  or  exclusion  of  evidence. 

It  Is  first  contended  that  the  court  erred 
In  overruling  the  demurrer  of  the  company 
to  the  plaintiff's  evidence.  We  have  read 
the  evidence,  and  considering  It,  as  It  was 
the  duty  of  the  court  to  do,  In  the  light  moat 
favorable  to  the  plaintiff,  and  Indulging  all 
reasonable  Inferences  In  bis  favor,  we  can- 
not say  that  the  coort  erred  in  determining 
that  the  plaintiff  had  by  the  evidence  made 
out  a  prima  facie  case,  and  hence  we  can- 
not say  that  the  court  erred  In  overruling 
the  demurrer.  Our  view  will  more  fully  ap- 
pear In  the  discussion  of  the  exceptions  to 
the  instructions  to  the  JU17. 

It  is  contended  that  instructions  Nos.  3, 
4,  5,  and  6  are  erroneous. 

The  only  criticism  offered  to  Instruction 
No.  3  Is  that  there  Is  no  reference  therein  to 
any  negligence  of  which  the  plaintiff  may 
have  been  guilty.  The  purpose  of  the  in- 
struction was  to  Impress  upon  the  Jury  what 
It  was  essential  for  the  plaintiff  to  prove— 
what  facts  he  must  establish  by  the  greater 
weight  of  the  evidence— before  he  was  en- 
titled to  recover  any  damages,  and  the  in- 
struction Is  ccn-rcct  for  that  purpose.  The 
defendant  had  alleged  contributory  negligence 
on  the  part  of  the  plaintiff  and  the  burden 
of  establishing  this  fact  by  a  preponderance 
of  ail  the  evidence  rested  upon  It;  hence  the 
propriety  of  omitting  any  reference  tliereto 
In  enumerating  the  necessary  requisites  of 
plaintiff's  proof.  The  plaintiff,  to  estubiisli 
his  case,  was  not  required  to  prove  that  he 
was  not  guilty  of  contributory  negligence. 
The  plaintiff  was  driving  a  horse  iu  a  north- 
easterly direction  along  the  eastern  of  two 
parallel  street  car  tracks  and  the  defend- 
ant's street  car  that  caused  the  injury  was 
approacliing  from  the  opposite  dlrwtion  on 
the  other  track.  Between  the  tra<-k8  was  « 
space  of  six  or  seven  feet.  The  plaintiff  a.s 
a  witness  said  that,  when  his  horse  frightt>n- 
ed  at  the  approaching  car.  he  could  have 
turned  to  the  right  off  of  the  car  trn<Ic  Into 
the  street  He  also  said  that  tiie  surface  of 
the  car  track  was  eight  inches  above  the  sur- 
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face  of  the  street,  and  that  there  was  stand- 
ing water  and  mud  along  the  side  of  ttie 
car  track.  Neither  he  nor  any  other  witness 
testified  that,  after  his  horse  became  fright- 
ened, he  could  have  turned  off  there  without 
danger. 

In  the  fourth  instruction  the  court  told 
the  jury  that,  under  the  circumstances,  it 
was  the  duty  of  the  plaintiff  to  take  such 
means  to  avoid  a  collision  as  an  ordinarily 
careful  and  prudent  person  would  have  tak- 
en under  the  same  circumstances;  also,  that 
defeudaufs  servants  had  a  right  to  expect 
that,  if  his  horse  was  frightened  at  the  ap- 
proaching car,  the  plaintiff  would  turn  oft 
the  track  if  there  was  no  apparent  danger 
in  so  doing;  that  this,  however,  did  not  give 
them  tlie  right  to  operate  the  car  at  a  high 
and  dangerous  rate  of  speed  after  It  became 
apparent  to  them,  or  should  have  become  ap- 
parent to  them,  that  the  horse  was  fright- 
ened at  the  approaching  car,  and  that  the 
plaiutiff  could  not  or  would  not  turn  off  the 
track;  and  It  would  be  their  duty  under 
such  circumstances  to  promptly  and  diligent- 
ly use  the  means  at  their  command  to  less- 
en or  remove  the  danger  of  injury  to  the 
plaintiff  by  reason  of  a  nearer  approach  of 
the  car.  AVe  think  this  instruction  is  good, 
and  do  not  believe  that  the  jury  were  likely 
to  understand  the  e.\presslou  "would  not 
turn  off  the  track"  as  Imptyiug  that  the 
plaintiff  bad  the  right  to  sullenly  hold  to 
the  track  without  any  reason  therefor.  By 
the  instruction  the  court  informed  the  jury 
as  to  the  duty  of  the  defendant's  servants 
under  various  conditions  or  situations  sug- 
gested by  the  evidence.  For  this  purpose, 
the  instruction  told  the  jury,  in  substance, 
that  it  was  their  duty  to  use  all  means  at 
their  command  to  lessen  or  remove  the  dan- 
ger of  Injury  to  the  plaintiff  whenever  it 
became  apparent  to  them  that  the  plaintiff 
could  not  (by  reason  of  being  unable  to  con- 
trol the  horse)  or  would  not  (for  some  reason 
apparent  to  them)  turn  off  the  track.  The 
phrases  in  pareuthest^s  are  interpolated  as  a 
fuller  e.xpresslon  or  suggestion  of  what  should 
reasonably  be  understood  from  the  language 
used  without  such  phrases. 

The  fifth  and  sixth  instructions  also  treat 
of  the  duty  of  plaintiff  and  of  defendant's 
servants  under,  it  would  seem,  every  pos- 
sible situation  suggested  by  any  portion  of 
the  evidence,  and  tells  the  jury  that.  If  they 
find  tliat  the  plaintiff  failed  to  exercise  such 
care  us  a  person  of  ordinary  prudence  would 
have  exercised  under  the  same  circumstan- 
ces, he  was  guilty  of  contributory  negligence 
and  cannot  recover;  that  If  the  plaintifC  was 
not  negligent,  and  if  the  defendant's  serv- 
ants failed  to  exercise  ordinary  care  from 


the  view  point  of  what  they  saw  or  should 
have  seen,  then  the  plaintiff  should  recover 
his  damages,  the  true  measure  of  which  was 
given,  and  of  which  there  is  no  complaint. 
Were  we  to  criticise  the  instructions,  we 
would  be  Inclined  to  say  that  In  the  apparent 
effort  to  present  every  possible  phase  of  the 
case  with  studied  and  technical  accuracy 
which  seems  to  have  been  attained,  possibly 
too  great  prolixity  has  resulted.  The  de- 
fendant, however,  contends  that  the  atten- 
tion of  the  Jury  should  have  been  confined 
to  the  time  after  the  horse  bolted  from  the 
track  upon  which  the  plaintiff  was  endeav- 
oring to  drive  it  to  the  track  upon  which 
the  car  was  approaching.  In  short,  the 
logic  of  the  argument  Is  that  the  defendant's 
servants  were  under  no  obligation  until  that 
time  to  take  any  precautions  whatever.  The 
court  was  right.  It  may  be  asserted  as  a 
general  proposition  of  law  that  whenever  a 
motorman  In  charge  of  a  swift  running  car 
observes,  and  he  must  constantly  watch,  a 
horse  or  team  which  is  being  driven  in  close 
proximity  to  the  car  track  and  which  mani- 
fests fright,  it  is  his  duty  to  reduce  his  speed 
preparatory  to  a  sudden  stop,  if  it  becomes 
necessary.  His  precaution  should  be  pro- 
portionate to  the  apparent  danger.  If  It  be 
generally  true  that  a  single  driving  horse, 
frightened  by  an  object  approaching  from 
the  front,  is  more  difficult  to  control  than  a 
double  team,  and  more  likely  to  wheel  so 
suddenly  around  as  to  upset  the  carriage 
and  its  occupants,  the  motorman  must  rec- 
ognize this  fact  and  act  accordingly. 

The  questions  of  negligence  and  contribu- 
tory negligence  in  this  case  were  questions 
of  fact  to  l)e  determined  by  the  jury  under 
proper  Instructions  from  the  court,  which 
we  have  concluded  were  properly  given.  The 
motorman  testified  that,  as  his  car  approach- 
ed the  place  of  the  accident.  It  was  moving 
8  or  10  miles  an  hour,  and  that,  with  the 
appliances  thereon,  he  could  stop  it  in  75 
feet;  also,  that  he  used  all  the  appliances 
to  stop  the  car  when  It  was  about  15  feet 
from  the  place  where  the  accident  occurred. 
Other  witnesses  estimated  that  the  car  did 
not,  in  fact,  stop  until  It  passed  150  to  200 
feet  beyond  the  place  of  the  accident.  If  the 
jury  believed  the  latter  witnesses,  as  they 
had  the  right  to,  they  were  justified  In  con- 
cluding that  the  car  was  running  at  a  much 
greater  speed,  and  that  no  effort  was  made 
to  check  the  speed  until  the  moment  of  the 
accident;  and,  if  they  further  believed  that 
the  circumstances  should  have  apprised  the 
motorman  of  danger  when  his  car  was  at 
a  considerable  distance  from  the  place  of  the 
collision,  their  verdict  is  fully  Justified. 

The  judgment  Is  affirmed. 


Digitized  by 


Google 


Eaa) 


NICHOLS  &  SHEPARD  GO.  ▼.  MAXON. 


646 


NICHOLS  ft  SHEPARD  CO.  t.  MAXON  et  al. 
(Supreme  Court  of  Kansas.    Nov.  9,  1907.) 

1.  EVIDEKCE— PABOL   EVIDBNCK. 

A  written  contract  for  the  sale  of  a  thrash- 
ing machine  contained  a  general  warranty  in 
the  following  words:  "That  said  machinery 
is  well  made,  of  good  materials,  and,  with  prop- 
er management,  capable  of  doing  well  the  work 
for  which  the  machines  respectively  are  made 
and  sold."  Nothing  in  the  contract  showed  the 
nature  of  the  machine  or  the  purpose  for  which 
it  was  made  or  sold.  Held  parol  evidence  was 
admissible  to  prove  that  it  was  made  and  sold 
for  the  purpose  of  being  used  to  thrash  all  kinds 
of  grain. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  |g  1732,  1790,  1878.] 

2.  SAI.es  —  CONTBAOTS  —  POWEB  TO  MODIFT  — 

Evidence. 

IHie  fiame  contract  contained  the  following 

Erovision:  "After  the  machinery  mentioned 
erein  is  delivered  to  the  purchaser,  all  subse- 
quent contracts  relating  thereto  or  in  any  wise 
affecting  this  warranty,  or  the  return  of  the 
machinery  thereunder,  must  be  in  writing,  and 
must,  in  order  to  bind  the  company,  be  signed 
by  its  president."  Held,  that  the  company  could 
not  thereby  divest  Itself  of  the  power  to  make 
a  subsequent  contract  by  parol,  or  to  waive  any 
condition  of  the  contract  made  for  its  benefit. 
Evidence  examined,  and  held  aufBcient  to  sup- 
port the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Morris  County ; 
W.  O.  L.  Moore,  Judge. 

Action  by  the  Nichols  &  Sbepard  Company 
against  W.  P.  Maxon  and  P.  B.  Maxon. 
Judgment  for  defendants,  and  plaintiff  brings 
error.     Affirmed. 

Nicholson  &  Pirtle,  for  plaintiff  In  error. 
Lamb  &  Hogueland  and  Jno.  Malloy,  for  de- 
fendant In  error. 


PORTER,  J,  In  June,  1901,  the  Nichols 
&  Sbepard  Company  sold  a  thrashing  ma- 
chine to  W.  P.  Maxon  for  $540,  In  payment  of 
which  he  gave  two  promissory  notes,  with 
P.  B.  Maxon  surety.  The  notes  matured 
November  1,  1901,  and  1902,  respectively. 
The  first  was  paid  one  month  after  it  became 
due.  Thi.s  action  was  brought  August  22, 
190."),  to  recover  a  balance  due  upon  the  sec- 
ond note,  after  crediting  a  small  sum  re- 
ceived by  the  company  from  tt  sale  of  the 
machine  on  a  chattel  mortgage.  The  defense 
set  up  a  breach,  of  warranty  and  a  claim  for 
damages.  The  reply  set  out  a  copy  of  the 
written  contract,  and  claimed  an  express  war- 
ranty and  failure  of  the  purchaser  to  give 
notice  of  defects  according  to  the  terms  there- 
of. The  jury  returned  a  verdict  In  defend- 
ants' favor  of  $5,  and  judgment  was  rendered 
thereon  which  it  Is  sought  in  this  proceeding 
to  reverse. 

The  court  permitted  defendants  to  offer 
oral  testimony  as  to  the  different  kinds  of 
grain  the  salesman  represented  the  machine 
would  tbrasb.     Plaintiff  in  error  complains 
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tbat  this  varied  tbe  terms  of  the  written 
agreement,  which  reads  as  follows:  "That 
said  machinery  is  well  made,  of  good  materi- 
al, and,  with  proper  management,  capable  of 
doing  well  the  work  for  which  the  machines 
respectively  are  made  and  sold."  The  con- 
tract is  upon  a  form  for  general  use  In  the 
sale  of  any  and  all  kinds  of  machinery. 
From  anything  stated  In  the  contract  Itself 
the  machine  sold  in  this  instance  might  have 
been  designed  to  do  the  work  of  drilling  oil 
wells,  sawing  wood,  or  separating  cream. 
Nothing  la  said  of  thrashing  grain.  Testi- 
mony showing  for  what  work  the  machine 
was  made  and  sold  was  necessary  and  com- 
petent. The  objection  to  the  evidence  was 
limited  to  one  ground  "that  the  contract 
shows  what  the  machine  was  represented  to 
do."  Defendants  conceded  that  the  machine 
thrashed  wheat  and  oats  satisfactorily,  but 
claimed  and  proved  that  It  failed  to  thrash 
flax  and  alfalfa  properly ;  that  there  was  no 
flax  to  thrash  until  September,  and  no  alfalfa 
thrashing  until  October;  and  that  these  de- 
fects were  not  discoverable  or  known  until 
then.  We  think  the  court  gave  the  only  rea- 
sonable and  proper  construction  to  this  pro- 
vision In  holding  that  It  only  required  the 
purchaser  to  give  notice  of  the  defects  with- 
in five  days  from  the  first  opportunity  to 
discover  what  defects  existed.  The  contract 
provided  that  notice  of  defects  in  accordance 
with  the  terms  of  the  contract  should  be  a 
condition  precedent  to  the  right  to  rely  upon 
a  breach  of  warranty.  It  is  Insisted  that 
there  was  no  evidence  to  show  compliance 
therewith,  and  that  the  demurrer  to  defend- 
ant's testimony  should  have  been  sustained. 
W.  P.  Maxon  testified  that,  within  three 
days  after  the  first  attempt  to  thrash  flax,  he 
mailed  a  registered  letter  to  the  company  at 
Battle  Creek,  notifying  It  of  the  defects.  It 
Is  true  that  upon  cross-examination  he  was 
somewhat  uncertain  about  this,  but  the  gen- 
eral verdict  is  conclusive  on  the  question. 

M.  M.  Bowlus,  an  adjuster  and  collector 
who  sometimes  sold  machines  and  who  sold 
this  particular  machine,  was  sent  by  the  com- 
pany in  December,  1901,  to  collect  the  first 
note.  The  court  permitted  defendant  W.  P. 
Ittaxon  to  prove  that  be  promised  at  this 
time  that.  If  the  first  note  was  paid,  the  com- 
pany would  at  once  send  certain  repairs,  and 
In  the  following  spring  would  send  an  expert 
who  would  put  the  machine  in  repair,  and 
that,  after  thus  being  overhauled.  It  would 
thrash  all  kinds  of  grain  as  well  as  any 
machine  could  do;  that.  In  reliance  upon 
these  promises,  the  note  was  paid  and  the  ma- 
chine retained;  tbat  repairs,  or  some  of 
them,  were  at  once  sent  by  the  company,  but 
tbat  It  failed  to  send  the  expert  to  overhaul 
the  machine  and  make  It  comply  with  the 
warranty;  and  that  for  these  reasons  de- 
fendant W.  P.  Maxon  refused  to  pay  the 
second  note.    This  testimony  was  objected  to. 
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nnd  tbe  clnlm  of  error  te  based  upon  a  prorl- 
slon  of  the  contract,  as  follows:  "After  the 
innohlnerj'  mentioned  herein  is  delivered  to 
the  purchaser,  all  subsequent  contracts  re- 
lating thereto  or  In  anywise  affecting  this 
warranty,  or  the  return  of  the  machinery 
thereunder,  must  be  In  writing,  and  must,  In 
order  to  bind  the  company,  be  signed  by  its 
president."  The  proposition  insisted  upon  is 
tliat  the  written  contract  prevented  any  sub- 
sequent contract  between  the  parties,  except 
in  writing,  signed  by  the  president  of  the 
ronipany.  To  this  we  cannot  yield  assent. 
Plaintiff  in  error  is  a  corporation,  and  can 
only  act  through  its  agents.  It  sent  an  agent 
to  collect  the  note,  who  testified  that  for 
25  years  he  had  been  an  adjuster  and  collect- 
or of  tbe  company,  and  bad  sold  this  machine. 
At  the  time  he  was  sent  the  company  had 
received  a  number  of  letters  from  AV.  P. 
Maxon  Informing  it  that  tbe  machine  had 
proved  defective,  that  he  would  not  keep  or 
l>ay  for  it,  and  the  company  also  knew  that 
he  claimed  to  have  given  tlie  notice  of  defects 
required  in  the  contract.  With  this  informa- 
tion, the  company  sent  its  adjuster  to  collect 
(me  of  the  notes,  relying  upon  having  tied 
its  own  hands  by  tbe  written  contract,  so  as 
to  divest  Itself  of  authority  to  make  anotlier 
or  different  contract  or  to  vary  the  terms 
thereof.  This  would  enable  It  to  take  ad- 
vantage of  the  benefits  derived  from  repre- 
sentations and  conduct  of  its  agents,  and 
would  be  unconscionable.  Victor  Sewlng- 
Machine  Co.  v.  Kheiusc-hild.  2.')  Kan.  .5.S4 ;  In- 
surance Co.  V.  Gray,  43  Kan.  497,  23  Pac.  037, 
8  L.  R.  A.  70,  19  Am.  St.  Kep.  150,  and  cases 
cited.  Speaking  of  a  similar  provision,  the 
court,  in  National  Bank  v.  Dutcher.  128  Iowa, 
413,  104  N.  W.  497.  1  L.  K.  A.  (N.  S.)  142, 
says:  "Nor  is  the  a|)plication  of  this  rule  to 
be  avoided  by  the  clause  of  the  contract  pro- 
viding that  'no  pei-son  has  any  authority  to 
add  to.  abridge,  or  change  this  warranty  in 
any  manner.'  The  proposition  is  entirely  too 
broad  and  sweeping  to  be  effective.  •  •  • 
The  appellant  is  a  corporation  which  can  act 
only  through  agents  and  employes.  It  cannot 
divest  itself  of  the  jwwer  to  waive  a  condi- 
tion made  for  its  benefit,  and  that  power  can 
l)e  exercised  only  through  some  agent.''  The 
evidence  was  therefore  admissible  to  prove 
a  waiver  of  the  conditions  in  reference  to 
notice  In  respect  to  the  return  of  the  machine, 
and  to  establisli  a  subsequent  parol  con- 
tract. As  to  tbe  authority  of  Bowius  to  act 
for  the  company,  we  think  the  ca.se  is  within 
the  principle  of  Insurance  Co.  v.  Gray,  supra, 
and  the  other  case-s  cited,  supra. 

We  find  no  error  in  the  instructions  as  to 
the  measure  of  damages.  Defendants  relied 
uix)n  a  contract  varied  by  a  subse<i\ient  oral 
(•ontract.  There  was  sufficient  evidence  of  a 
waiver  of  notice  and  of  the  other  conditions 
to  warrant  instruction  No.  12.     What  has 


been  said  In  reference  to  the  provision  requir- 
ing all  subsequent  contracts  in  relation  to  the 
machine  to  be  in  writing  disposes  of  the  ob- 
jections to  instruction  No.  13.  We  find  noth- 
ing substantial  in  the  other  claims  of  error 
in  the  instructions  or  admission  of  evidence. 
The  case  was  one  of  facts  for  the  de- 
termination of  a  jury;  and,  as  there  was 
some  evidence  to  support  the  verdict,  tbe 
judgment  will  be  affirmed. 


DETER  et  al.  v.  JACKSON  et  al. 
(Supreme  Court  of  Kansa:!.    Nov.  9,   1907.) 

1.  PiEADisG— Amendment. 

In  their  original  petition  plaintiffs  alleged 
that  dpfpndantK  engaged  to  sell  plaintiff's  land 
at  a  price  of  $4,000  for  a  commission  of  $125, 
but  tliat,  if  only  $3,000  conid  be  obtained  for 
the  land,  the  commiieiion  would  be  $100:  that 
the  land  was,  in  fact,  sold  for  $4,000.  but  that 
defendants  fraudulently  represented  that  only 
$3,000  was  obtained  for  it ;  that  under  this 
deception  plaintiffs  accepted  the  $3,900  and  paid 
the  defendants  a  comminsion  o£  $100;  that  de- 
fendants fraudulently  collected  and  converted  to 
their  own  use  $100  of  the  price  paid  for  tbe 
land.  They  then  asked  for  a  judgment  of  $75. 
Later,  upon  application,  plaintiffs  were  permit- 
ted to  amend  their  petition  by  alleging  that  de- 
fendnnt.o,  through  their  fraudulent  conduct,  had 
forfeited  ail  right  to  any  commission  for  thf'  sale 
of  the  land  and  asked  for  a  recovery  of  $200. 
which  included  the  remainder  of  the  price  of 
tile  land  and  the  commission  which  they  were 
fraudulently  induced  to  pay.  Held,  that  no  ei^ 
ror  was  committed  in  allowing  the  amendment 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30.  Pleading,  §i  731,  732.] 

2.  Bbokebs— Right  to  Commissions— Fraud. 

Where  a  real  estate  broker  falsely  states 
the  facts,  and  deceives  the  owner  as  to  the  pric- 
paid  for  his  land,  and  fraudulently  retning  a 
part  of  the  selling  price,  the  broker  is  liable  not 
only  for  so  much  of  the  consideration  as  he  re- 
tained, but  he  will  also  forfeit  all  claim  to  any 
compensation  for  procuring  a  buyer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8.  Brokers,  §  48.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Morris  County; 
O.  h.  Moore,  Judge. 

Action  by  G.  H.  Jackson  and  Belle  Jack- 
son against  Dan  Deter  and  W.  M.  Jaillite, 
partners  as  Deter  &  .Talllite.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Moorehouse  &  Crowley,  for  plaintiffs  In 
error.  Nicholson  &  Pirtle,  for  defendants  in 
error. 

JOHNSTON,  C.  J.  This  was  an  action  by 
G.  H.  Jackson  and  Belle  Jackson  to  recover 
money  alleged  to  have  been  fraudulently  ob- 
tained and  withheld  by  Deter  &  Jaillite. 
real  estate  brokers,  who  bad  negotiated  a 
sale  of  the  Jacksons'  farm.  In  the  original 
petition,  the  Jacksons  alleged,  in  effect,  that 
Deter  &  Jaillite  undertook  to  sell  the  Jackson 
farm  at  a  price  of  $4,000,  in  which  event 
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tbey  -n-ere  to  receive  as  ooramiBBlon  $125,  but, 
If  that  price  could  not  be  obtained  and  It 
should  have  to  be  sold  for  $3,900,  tbeir  com- 
pcntiatlou  for  the  sale  would  be  $100.  It 
was  also  alleged  that  they  negotiated  a  sale 
to  W.  D.  Iloucke  for  $4,000,  but  that  they 
falsely,  and  -with  the  purpose  of  cheating 
and  \rroiiglug  the  plaintiffs,  represented  to 
them  that  they  had  sold  the  farm  for  only 
$a,OfX>,  and  to  carry  out  the  deception  that 
sum,  instead  of  $4,000,  was  named  as  cou- 
slUeratlon  In  the  contract  of  sale  and  deed 
to  Iloucke,  and  that  the  defendants  collect- 
ed from  Houcke  $100  of  the  consideration  and 
converted  It  to  their  own  use,  and  collected 
another  $100  as  commission  from  the  plain- 
tills  on  the  false  representation  that  they  had 
sold  the  farm  for  only  $3,000.  and,  further, 
that  the  fraud  was  not  discovered  until 
about  a  month  after  the  transaction  occur- 
red. The  petition  closed  with  a  prayer  for 
judgment  for  $75.  The  defendants  filed  a 
general  demurrer,  and  the  trial  which  fol- 
lowed resulted  in  a  verdict  for  plaintiffs,  but 
for  some  reason  this  was  set  aside  and  a 
new  trial  granted.  Before  the  next  trial, 
the  plaintiffs  obtained  permission  to  amend 
their  petition,  alleging  that,  by  reason  of 
their  fraudulent  conduct,  the  defendants  had 
forfeited  any  commission  or  compensation 
whatsoever  for  the  sale  of  the  farm,  and 
that  the  plaintiffs  were  entitled  to  recover 
from  the  defendants  $200,  for  which  they 
asked  judgment.  In  their  answer  to  the 
amended  petition  the  defendants  denied  the 
allegations  of  fraud,  and  alleged  that  $3,900 
was  the  full  consideration  for  the  sale  of  the 
land.  On  a  second  trial,  the  verdict  was  in 
favor  of  the  plaintiffs,  but  this,  too,  was  set 
aside,  and  on  the  third  and  final  trial  the 
plaintiffs  recovered  a  verdict  for  $200,  which 
included  the  $100  of  the  consideration  wrong- 
fully withheld  and  the  $100  paid  as  commis- 
sion, and  which  was  forfeited  by  the  fraudu- 
lent conduct  of  defendants.  They  complain 
and  assign  as  error  the  ruling  permitting 
plaintiffs  to  amend  their  .petition,  and  to 
ask  for  a  forfeiture  of  the  commission  and 
the  increased  amount. 

Under  section   139  of  the   Civil   Code   of 
Procedure  (Gen.  St.  1905,  f  5021).  which  au- 


thorizes a  court,  in  furtherance  of  Justice,  to 
allow  the  amendment  of  any  pleading  when 
it  does  not  change  substantially  the  claim  or 
defense,  the  coiui:  was  justified  In  permitting 
the  amendment  In  this  case.  In  fact,  the 
amendment  was  little  more  than  a  demand 
for  a  larger  recovery.  The  facts  justifying 
the  Increased  demand  were  fully  pleaded  in 
the  original  petition.  The  misrepresentations 
and  fraud  of  defendants  which  formed  a 
basis  of  any  recovery  in  the  case  were  set 
out  in  both  petitions.  The  evidence  to  sus- 
tain a  recovery  under  the  original  petition 
was  competent  and  substantially  the  same 
kind  of  evidence  as  was  required  to  estab- 
lish the  right  of  recovery  and  the  larger  de- 
mand under  the  amended  petition.  The  mat- 
ter of  amending  pleadings  rests  largely  in 
the  discretion  of  the  trial  court,  and,  unless 
there  has  been  a  clear  abuse  of  discretion 
Its  rulings  will  not  be  disturbed.  Rogers  v. 
Hodgson,  46  Kan.  27G,  26  Pac.  732.  It  can- 
not be  said  that  the  court's  discretion  in  per- 
mitting the  amendment  in  this  case  was  un- 
wisely exercised.  Nor  did  the  act  of  the 
plaintiffs  In  asking  for  a  judgment  of  $75  in 
the  original  petition  ratify  the  fraudulent 
transactions  of  defendants,  or  prevent  plain- 
tiffs from  finally  asking  for  the  full  amount 
to  which  they  were  entitled  under  the  facts 
pleaded. 

The  sutflclency  of  the  evidence  is  question- 
ed, but  it  abundantly  shows  misrepresenta- 
tion of  facta,  concealment  of  the  considera- 
tion actually  received  for  the  land,  and  the 
fraudulent  retention  of  $100  of  that  amount. 
The  defendants  were  bound  to  account  to 
the  Jacksons  for  the  full  amount  received 
for  the  farm,  and  by  their  fraudulent  repre- 
sentations and  conduct  they  forfeited  the 
claim  to  any  comuiisf^ion  for  the  sale  of  the 
land.  Having  abused  the  confidence  of  their 
principals  and  committed  fraud  niwn  them, 
the  law  jtistly  deprives  the  agents  of  any 
compensation  for  their  services  in  negotiat- 
ing the  sale.  .Teffrles  v.  Robblns,  06  Kan. 
427,  71  Pac.  S."52.  The  Instructions  of  the 
court  fairly  stated  the  law  applicable  to  the 
facts  brought  out  in  the  evidence,  and  no 
error  Is  seen  in  any  of  the  court's  rulings. 

Judgment  aflirmed. 
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BAUGHMAN  v.  NATION. 
(Supreme  Conrt  of  Kansas.    Nov.  9,  1907.) 

1.  Quo  Warbanto  — Who  May  Maintain  — 
Title  to  Office. 

A  person  in  the  undisturbed  possession  of 
the  office  of  police  judge  of  the  city  of  Chanute 
cannot  maintain  an  action  in  tlie  nature  of  quo 
warranto  to  oust  the  judge  of  the  city  court 
of  Cltanute.  who  holds  his  office  under  the  pro- 
visions of  the  act  establishing  that  court  (chap- 
ter 179,  p.  2>f),  Laws  190T)  merely  because  such 
person  suffers  a  loss  of  fees,  incident  to  the 
prosecutions  of  offenders  against  the  city  ordi- 
nances in  the  new  court. 

2.  Appeal— Review. 

For  the  reasons  stated  above,  the  constitu- 
tionality of  the  act  referred  to  is  not  determined. 
(Syllabus  by  the  Court.) 

Quo  waiTanto  by  Samuel  Baughman  against 
0.  S.  Nation.    Action  dismissed. 

A.  S.  Lapbam  and  Keplinger  &  Trickett, 
for  plaintiff.  Ferrelly  &  Evans,  Brown  & 
Grlgsby,  and  Jno.  J.  Jones,  for  defendant 

BENSON,  J.  This  is  an  original  action 
In  quo  warranto,  relating  to  the  office  of 
police  Judge  of  the  city  of  Chanute.  The 
plaintiff  in  his  petition  says:  "That  he  was 
duly  elected  police  Judge  of  the  city  of  Chan- 
ute, Neosho  county,  Kan.,  at  the  election  held 
In  said  city  In  April,  1905,  for  a  period  of 
two  years;  that  he  entered  upon  the  duties 
of  his  office  after  duly  qualifying  therefor, 
and  continued  until  on  or  about  the  1st  day 
of  March,  1907,  when  the  said  C.  S.  Nation, 
defendant,  usurped  the  duties  of  said  office, 
unlawfully  Intruded  Into  the  same,  unlaw- 
fully took  possession  of  all  the  papers  there- 
of, and  since  said  1st  day  of  March,  1907, 
has  been  unlawfully  exercising  the  duties 
of  said  office  and  enjoying  the  rights,  priv- 
ileges, and  franchises  of  said  office,  to  the 
damage  and  prejudice  of  said  city  of  Chan- 
ute and  said  plaintiff,  and  against  the  peace 
of  the  state.  Wherefore  said  plaintiff  prays 
Judgment  that  the  said  defendant  be  declar- 
ed not  entitled  to  said  office,  and  that  be  be 
ousted  therefrom;  that  said  plaintiff  be  de- 
clared entitled  to  said  office  and  reinstalled 
therein:  that  be  have  such  other  relief  as  he 
may  be  entitled  to  and  cost  of  this  suit." 
The  answer  contains  a  general  denial,  and 
also  a  specific  denial  that  the  defendant  has 
usurped  the  duties  of  police  Judge,  or  In- 
truded into  the  same,  or  unlawfully  taken 
the  papers,  or  unlawfully  exercised  the  du- 
ties, privileges,  and  franchises  thereof.  The 
answer  also  pleads  chapter  179,  p.  285,  Laws 
1907,  creating  the  city  court  of  Chanute,  and 
alleges  that  the  defendant  was  appointed, 
and  was  and  is  acting  as,  city  Judge  under 
Its  provisions. 

The  case  was  submitted  upon  an  agreed 
statement  of  facts,  as  follows:  "(1)  That 
the  city  of  Chanute  Is  a  municipal  corpora- 
tion, a  city  of  the  second  class,  situated  in 
Neosho  county,  has  a  population  of  8.746, 
K'hich  does  not  include  several  additions  ad- 


jacent to  said  city,  containing  severtl  hun- 
dred people.  That  at  the  time  of  the  passage 
of  the  law  referred  to  In  the  defendant's  an- 
swer the  said  city  had  two  Justices  of  the 
peace,  and  still  has,  and  one  police  Judge, 
and  still  has,  as  provided  by  law.  (2)  That 
said  Neosho  county  Is  a  part  of  tiie  Seventh 
Judicial  district  of  the  state  of  Kansas, 
which  is  composed  of  Neosho  and  Wilson 
counties.  That  there  are  three  terms  of  the 
district  court  held  In  each  county  annually, 
as  provided  by  law,  at  Fredonia,  In  Wilson 
county,  and  at  Erie,  In  Neosho  county,  16 
miles  distant  from  Chanute.  That  the  popu- 
lation of  Neosho  county  is  23,414,  that  of 
Wilson  county,  19,261,  making  a  total  popu- 
lation of  said  Judicial  district  of  42,675.  (3) 
That  the  said  plaintiff  has  been  a  resident 
and  citizen  of  said  city  of  Chanute  for  the 
past  five  years,  and  at  tbe  election  held  In 
said  city  In  April,  1905,  was  duly  elected 
police  Judge  of  said  city  for  the  i)erIod  of 
two  years  and  until  his  successor  should  be 
elected  and  qualified.  That  he  duly  qualified 
for  said  office  and  immediately  thereafter  en- 
tered upon  the  duties  thereof.  (4)  That  the 
special  act  of  the  Legislature  creating  the 
city  court  of  Chanute  was  passed  and  pub- 
lished as  set  forth  in  the  defendant's  answer. 
That  the  defendant  has  been  a  resident  and 
citizen  of  the  said  city  of  Chanute  for  and 
during  the  past  five  years,  and  was  duly  ap- 
pointed Judge  thereof  and  duly  qualified 
therefor  as  provided  by  said  act  and  as  in 
said  answer  alleged.  (5)  That  soon  after 
said  defendant  had  qualified  as  Judge  of  said 
city  court,  and  on  or  about  March  1,  1907, 
he  assumed  all  the  duties  required  of  said 
court  as  provided  by  said  act,  since  which 
time  he  has  continued  to  discharge  tbe  du- 
ties imposed  upon  him  by  said  act  as  Judge 
of  said  court,  and  that  in  the  discharge  of 
his  said  duties  the  defendant  has  heard  and 
determined  all  cases  arising  under  the  ordi- 
nances of  said  dty.  (6)  That  the  defendant 
in  the  discharge  of  bis  said  duties  has  occu- 
pied the  city  hall  in  the  city  of  Chanute  pur- 
suant to  said  act.  That  said  city  hall  is  a 
public  building  In  which  the  mayor  and  coun- 
cil hold  their  meetings  In  said  cltj-,  and  In 
which  several  city  officers  have  their  offices, 
including  in  one  division  or  part  thereof  the 
office  of  tbe  police  judge  of  said  city.  That 
the  defendant  has  never  occupied  the  divi- 
sion or  part  thereof  occupied  by  the  police 
Judge,  but  has  held  court  at  all  times  in  the 
main  part  of  said  city  hall,  known  as  the 
"Council  chamber,"  which  is  In  the  same 
room  as  said  office  of  said  police  judj^e,  but 
is  a  different  division  or  part  of  said  city 
hall." 

The  question  principally  argued  was  the 
coiLstitntionality  of  the  act  referred  to  In 
the  answer.  The  plaintiff  contends  that  tbe 
act  is  in  violation  of  section  17,  art.  2,  of  the 
Constitution,  as  amended  in  190«.  forbidding 
the  enactment  of  a  special  law,  where  a  gen- 
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eral  law  can  be  made  applicable,  anfl  that  It 
violates  section  1  of  article  12.  prohibiting 
the  I/eRlslature  from  passing  special  acts  con- 
ferring corporate  powers,  and  providing  that 
forporntlons  shall  be  created  under  general 
laws;  also,  that  It  Is  in  violation  of  section 
"i  (if  tlio  same  article,  refjuiring  provisions  by 
generiil  law  for  tlie  organization  of  cities. 
These  qnestions,  so  presented,  are  interest- 
ing and  Important,  esiteclally  in  view  of  the 
duty  devolved  upon  the  courts  by  the  amend- 
ment of  1006  to  section  17  of  article  2  of  the 
Constitution  to  construe  and  determine 
whetlier  a  law  is  repugnant  to  Its  provisions. 
A  preliminary  question,  however.  Is  present- 
ed, and  must  be  first  determined,  viz.,  wheth- 
er the  pialntlft  can  maintain  this  action.  In 
the  statement  of  facts  It  is  agreed  that  the 
/•ity  has  one  police  judge  as  provided  by  law. 
The  plaintiff  was,  and  still  Is,  such  police 
Judge.  At  the  date  of  the  alleged  usurpation 
he  was,  and  still  Is.  In  the  iwsaesslon  of  the  of- 
lice,  in  a  room  In  the  city  hall,  duly  provided 
for  that  purpose.  Tliere  Is  no  proof  that 
Ills  booliS  or  papei-s  have  been  seized  or  in- 
terfered with;  nor  Is  It  claimed  or  shown 
that  he  has  been  disturbed  In  his  office,  ex- 
cept that  the  defentlant,  as  city  Judge,  under 
the  act  referred  to.  lias  ever  since  March  1, 
lfKr>.  "heard  and  determined  all  oases  aris- 
ing under  the  ordinances  of  the  city." 

Tlie  prayer  of  the  petition  Is  that  the  de- 
fendant be  ousted  from  the  office  (of  polico 
Judge)  and  the  piaintlflf  reinstalled  therein. 
It  appears,  however,  that  the  defendant  has 
never  taken  possession  of  or  intruded  into 
that  office,  and  that  the  plaintiff  still  remains 
Installed  therein.  The  real  object  of  this  ac- 
tion therefore  is  to  oust  the  defendant  from 
the  office  of  Judge  of  the  city  c-ourt,  or  from 
trying  cases  arising  under  the  city  ordinances 
as  such  Judge;  and  the  only  interest  the 
plaintiff  has  In  that  office,  or  in  the  questions 
concerning  Its  rightful  existence,  t)eMldes  his 
common  interest  as  a  citizen  and  taxpayer. 
Is  the  resulting  loss  he  suffers  from  the  fact 
that  prosecutions  for  violations  of  the  city 
ordinances  are  brouglit  in  tlie  new  court,  in- 
stead of  being  brought  before  him.  The  rem- 
e<ly  here  sought  is  to  lie  allowed  where  any 
person  usurps,  intriulcs  into,  or  unlawfully 
liolds  any  public  ollice.  Code  Civ.  I'roc.  § 
iin ;  (5en.  St.  1901.  i  ."lUO.  The  plaintiff  in  an 
action  must  be  the  real  party  In  interest,  lie 
nnisf,  have  an  Interest  In  the  subject  of  the 
action  and  the  relief  sought.  Code  Civ.  Proo. 
««  20.  .So;  Gen.  St.  V.MIl.  §§  44.%4,  44C3.  In 
a  proceeding  of  tliis  nature  the  proper  party 
plaintiff  must  be  determined  by  reference 
also  to  the  following  statute:  "When  the  ac- 
tion Is  brought  by  the  Attorney  General  or 
the  county  attorney  of  any  county  of  his  own 
motion,  or  when  dlrectc^l  to  do  so  by  compe- 


tent authority,  It  sball  be  prosecuted  In  the 
name  of  the  state,  but  where  the  action  la 
brought  by  a  iierson  claiming  an  interest  In 
the  office,  franchise,  or  corporation,  or  claim- 
ing any  interest  adverse  to  the  franchise,  gift 
or  grant  which  is  the  subject  of  the  action,  it 
shall  be  prosecuted  in  the  name  and  under 
the  direction  and  at  the  expense  of  such  per- 
sons. Whenever  the  action  is  brought  against 
a  person  for  u.surplng  an  office,  by  the  Attor- 
ney General  or  the  county  attorney,  he  shall 
set  forth  In  the  petition  the  name  of  the 
person  rightfully  entitled  to  the  office,  and  hiB 
right  or  title  thereto.  When  the  action  in 
such  case  is  brought  by  the  person  claiming 
title,  he  may  claim  and  recover  any  damage 
he  may  have  sustained."  Code  Civ.  Proc.  $ 
6.54;  Gen.  St.  1901,  i  6150.  In  Bartlett  v. 
State,  13  Kan.  99.  it  was  held  that,  whenever 
any  person  usurps  an  office  and  attempts  to 
hold  it  wrongfnll.v.  not  only  the  state,  but 
also  any  individual  "who  may  be  entitled  to 
hold  the  office,"  may  maintain  tiie  notion. 
Again  in  the  same  opinion  it  is  said :  "Xow, 
as  we  have  before  stated,  any  individual  in 
this  state  entitled  to  hold  an  office  has  such 
an  interest  therein  that  he  may  maintain  an 
action  In  the  nature  of  quo  warranto  to  oust 
any  Intruder  therefrom."  The  distinction  In- 
dicated in  that  decision  between  actions  for 
the  benefit  of  the  public,  and  for  the  benefit 
of  an  individual,  has  been  adhered  to  in 
many  cases.  Turner  v.  County  of  Jefferson. 
10  Kan.  16;  Bobbett  v.  State,  10  Kan.  9; 
Miller  V.  Town  of  Palermo,  12  Kan.  14 ;  Gra- 
ham V.  Cowgill,  IZ  Kan.  114 ;  State  ex  rel.  v. 
Stock.  38  Kan.  184, 16  Pac.  799 ;  State  of  Mis- 
souri ex  rel.  Keinpf  v.  Boal,  46  Mo.  528; 
Commonwealth  v.  McCarter,  98  Pa.  607; 
State  V.  Stein.  13  Neb.  529,  14  N.  W.  481 ; 
Demarest  et  al.  v.  Wickhani.  63  N.  T.  320; 
State  ex  rel.  Depue  v.  Matthews,  44  W.  Va. 
372,  29  S.  E.  904.  The  only  Interest  apart 
from  that  of  a  citizen  and  taxpayer  that  the 
plaintiff  has  in  the  office  of  Judge  of  the  city 
court  or  in  the  relief  sought  is  the  incidental 
loss  or  diminution  of  fees  resulting  from  tiie 
fact  that  prosecutions  for  violations  of  the 
city  ordinances  are  brought  in  that  court,  in- 
stead of  before  him.  This  is  insufficient.  It 
cannot  lie  claimed  that  the  plaintiff  can  main- 
tain the  action  to  oust  the  defendant  from  the 
office  of  Judge  of  the  city  court  on  the  ground 
that  he  Is  entitled  to  that  office,  for  he  claims 
that  no  one  Is  entitled  thereto;  and  he  can- 
not maintain  the  action  to  oust  the  defendant 
from  the  office  of  police  Judge  for  he  is  al- 
ready In  possession  of  that  office. 

Upon  the  pleadings  and  agreed  statement 
the  plaintiff  cannot  maintain  this  action,  and 
it  is  therefore  dismissed.  All  the  Justices 
concurring. 
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COUNCIL  GROVE  TP.  et  al.  v.  BOWMAN 

et  al. 

(Supreme  Court  of  Kansas.    Nov.  9,  1907.) 

1.  Highways— Establishment— Evidence. 

When  a  road  is  laid  out  upon  a  township 
line,  and  is  fenced,  improved,  and  used  for  many 
years  with  reference  to  the  supposed  location 
of  such  line,  such  actual  location  will  be  pre- 
sumed to  be  correct  until  the  contrary  is  shown, 
and  proof  of  such  facts  is  sufficient  prima 
facie  to  show  the  p.xistcnce  of  a  highway  along 
the  route  so  fenced,  used,  and  improved. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2o,  HiRhways,  f  233.] 

2.  Same— OusTBCCTiON— Injunction. 

The  obstruction  of  a  public  road  by  erect- 
ing a  wire  fence  along,  or  near,  the  center  there- 
of for  a  considerable  distance,  by  the  owners  of 
adjoining  lands,  who  seek  thereby  to  perma- 
nently appropriate  a  part  of  the  highway,  may 
be  prevented  by  injunction,  when  such  owners 
threaten  and  are  about  to  build  such  fence. 

fEd.  Nste.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2.->.  Highways.  §§  430,  431.  ] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Morris  County: 
O.  L.  Moore,  Judge. 

Suit  by  the  Council  Grove  township  and 
Four-Mile  townshli)  against  Martha  J.  Bow- 
man and  S.  A.  Bowman.  Judgment  for  de- 
fcndauts,  and  plaintiffs  bring  error.  Re- 
versed and  remanded. 

Moorebouse  &  Crowley,  for  plaintiffs  in  er- 
ror. Jno.  Maloy  and  Nicholson  &  Pirtle,  for 
defendants  in  error. 

BENSON,  J.  This  was  a  suit  by  Council 
(Jrovo  township  and  Four-Mile  township.  In 
Morris  county,  to  restrain  Martha  J.  Bow- 
man and  S.  A.  Bowman  from  obstructing  a 
l)ubllc  highway  on  the  line  between  these 
townships.  A  teuiiiorary  injunction  was  al- 
lowed at  the  commencement  of  the  action, 
but  on  the  trial  a  demurrer  to  the  evidence 
was  sustained,  the  temporary  Injunction 
dissolved,  and  judgment  for  costs  entered 
against  the  plaintiffs.  The  plaintiff  town- 
ships allege  error  In  these  rulings. 

The  petition  alleges  the  existence  of  the 
road,  and  that  the  defendants  threatened  and 
were  about  to  obstruct  it  by  erecting  a  barbed 
wire  fence  along  or  near  the  center  thereof. 
The  evidence  tended  to  prove  the  following 
facts:  The  road  was  laid  out  In  1879,  and 
was  Immediately  opened  and  has  ever  since 
l)een  used  as  a  public  highway.  Culverts 
have  l)een  built,  and  the  road  graded  and 
substantially  improved.  Soon  after  it  was 
established,  and  more  than  15  years  before 
the  suit  was  commeucetl,  the  road  was 
fenced  and  Improvements  made  thereon. 
The  route  was  never  surveyed,  but  the  other 
I)roceediug8  to  establish  a  road  appear  to 
have  been  taken.  No  controversy  or  ques- 
tion appears  to  have  arisen  concerning  its 
location  until  shortly  before  this  action  was 
commenced,  when  the  defendants,  who  own 
a  farm  adjoining  the  township  line  where 
this  road  Is  locateil,  caused  a  survey  to  be 
made  of  their  lands,  and  pins  or  stakes  were 


driven  and  stones  set,  Indicating  tbe  nortli 
boundary  of  their  land,  at  one  end  thereof, 
about  20  feet  north  of  the  center  of  the  road, 
and  at  the  other  end  about  12  feet  north  of 
such  center.  While  this  survey  was  being 
made,  the  trustee  of  one  of  the  townships 
and  one  of  the  defendants,  Mr.  Bowman,  hud 
a  conversation  about  it,  when  Mr.  Bowman 
said  that  he  thought  the  road  was  occupying 
a  part  of  his  laud,  and  that  be  wanted  th<! 
township  to  make  some  settlement.  He  also 
stated  that  he  "was  going  to  fence  down  the 
road  according  to  that  survey  there.'"  The 
stones  were  already  set,  except  one,  where  a 
peg  was  down  for  the  purpose  of  iiutting  a 
stone  in  its  place.  Just  before  the  con- 
versation ended,  Mr.  Bowman  said  to  the 
trustee:  "So,  if  you  fellows  don't  do  sQm(>- 
thing,  I  intend  to  run  my  fence  right  down 
the  middle  of  this  road  right  away."  The 
other  trustee  went  to  the  place,  saw  the  sur- 
vey in  progress,  and  found  rock  for  the 
foundation  of  the  iron  posts  along  the  road. 
The  defendants'  land  extends  for  half  a  mile 
along  the  south  line  of  the  township.  The 
evidence  further  showed  that  the  road  was 
laid  out  and  worked  on  the  township  line 
20  feet  on  each  side  of  that  line.  No  notice 
of  the  proposed  survey  had  been  given  to  the 
townships.  Whether  the  survey  was  being 
made  under  the  statute,  or  was  merel.v 
private  or  ex  parte,  the  evidence  does  not 
disclose.  The  evidence  also  shows  that, 
soon  after  the  suit  was  commenced,  a  fenco 
post  was  set  12  feet  In  the  road  on  the  east 
line  of  Mr.  Bowman's  land,  and  his  east 
boundary  fence  was  connected  with  It,  mak- 
ing a  continuous  fence  to  a  point  12  feet  In 
the  road  as  it  had  been  used,  improved,  and 
fenced. 

It  Is  manifest  that  a  fence  built  along  or 
near  the  center  of  such  a  road,  worked  and 
Improved  as  country  roads  usually  are,  would 
be  a  serious  obstruction  to  travel.  It  Is  also 
manifest  from  the  positive  declarations  of 
Mr.  Bowman,  above  quoted,  and  which  the 
record  shows  were  repeated  to  others,  coupled 
with  the  presence  of  the  materials  and  pre|)- 
aratlons  therefor,  that  the  defendants  intend- 
ed to  build  such  a  fence,  and  to  permanently 
occupy  nearly  half  of  what  Is  prima  facie, 
at  least,  a  public  road.  It  is  true  that  au 
accurate  survey  and  proper  proof  might  show 
that  the  true  route  was  north  of  where  It  had 
been  fenced  and  used,  but,  when  the  plain- 
tiffs rested,  there  was  no  proof  to  that  effect, 
and  the  evidence  certainly  was  sufficient  to 
make  a  prima  facie  case  that  tbe  road  as 
opened  and  used  was  on  tbe  township  line. 
Thus  Mr.  Crlpi)en,  trustee  of  Council  Grove 
township,  testified:  "Tbe  road  Is  laid  out 
and  worked  on  the  township  line,  20  feet 
each  side  of  the  line."  Tbe  evidence  tended 
to  show  that  tbe  road  bad  l)een  worked  for 
20  years,  and  fenced  on  both  sides  for  18 
years. 

Tlie  defendants  argue  that  the  threatened 
obstruction  would  only  be  a  naked  trespass. 
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and  that  Injunction  Is  not  the  proper  remedy, 
citing  Missouri  River,  F.  S.  &  G.  E.  Co.  v. 
Wheaton,  7  Kan.  232.  The  testimony  tended 
to  prove  more  than  a  mere  intention  to 
commit  a  trespass.  There  are  many  torts 
in  respect  to  which  the  legal  remedy  is  In- 
adequate. Among  the  wrongs  which  equity 
will  prevent  are  the  interference  with,  or  dis- 
turbance of,  easements  where  the  act  com- 
plained of  Is  continuous  in  Its  nature,  and 
would  result  in  the  destruction  of  the  ease- 
ment. "In  fact,  every  disturbance  of  an  ease- 
ment or  servitude  existing  or  threatened  will 
be  thus  restrained,  whenever  from  the  es- 
sential nature  of  the  Injury,  or  from  Its  con- 
tinuous character,  the  legal  remedy  Is  In- 
adequate." Pomeroy's  Eq.  Jur.  S  1351.  An 
injunction  will  be  allowed  to  restrain  a  pub- 
lie  oflBcer  from  removing  fences  and  attempt- 
ing to  open  a  public  highway  through  the 
premises  of  an  owner  where  no  legal  high- 
way has  been  established.  Poirler  v.  Fetter, 
20  Kan.  47;  nanselman  v.  Bom,  71  Kan. 
573,  81  Pac.  192.  If  the  trustee,  as  In  the 
cases  cited,  may  be  restrained  from  opening 
a  highway  at  the  suit  of  the  landowner,  the 
landowner  may  be  restrained  from  obstruct- 
ing a  higliway.  In  a  case  involving  the  right 
to  use  a  party  wall,  where  such  right  was 
denied  by  the  party  In  possession,  this  court 
said:  "The  plaintiff  for  the  time  being  was 
in  the  peaceful  occupancy  of  the  building, 
claiming  such  occupancy  to  be  rightful.  If 
the  defendants  desired  to  challenge  that 
right,  it  was  incumbent  upon  them  to  assume 
the  burden  of  instituting  some  legal  proceed- 
ing to  that  end.  They  could  not  by  forcibly 
seizing  the  debatable  ground  deprive  the 
plaintiff  of  the  advantage  his  possession  gave 
him  and  compel  him  to  become  the  moving 
party  In  an  action  to  determine  the  true 
boundary  of  his  lot."  Matbls  v.  Strunk,  73 
Kan.  595,  85  Pac.  590.  An  injunction  to  pre- 
vent the  obstruction  and  permanent  occupa- 
tion of  a  public  street  may  be  granted  at  the 
suit  of  the  proper  officers.  Smith  et  al.  v. 
McDowell.  148  111.  51,  S5  N.  E.  141,  22  L.  R. 
A.  393.  Upon  a  demurrer  to  the  evidence,  all 
the  evidence  which  tends  to  prove  the  al- 
legations of  the  petition  will  be  considered  as 
true.  Famsworth  v.  Clarke,  62  Kan.  264,  62 
Pac.  655.  As  the  evidence  tended  to  show 
the  existence  and  also  the  threatened  per- 
manent obstruction  of  the  road,  the  demurrer 
thereto  should  have  been  overruled.  The  ac- 
tion was  first  brought  in  the  names  of  the 
trustees.  On  demurrer  to  the  petition  an 
amendment  was  made,  substituting  the  town- 
ships as  plaintiffs.  No  question  is  made  In 
this  court  as  to  the  suffleiency  or  capacity  of 
parties. 

A  question  of  practice  In  this  court  is  pre- 
sented. The  petition  in  error  was  filed  .July 
17,  190G.  A  motion  of  Council  Grove  town- 
ship to  dismiss  the  petition  in  error  was 
filed  and  presented  to  the  court  when  the 
case  was  submitted,  October  2,  1907.     The 


motion  Is  upon  the  ground  that  the  proceed- 
ings were  not  authorized  by  that  township. 
The  proof  offered  on  this  motion  shows  that 
both  townships  authorized  the  proceedings 
in  error,  and  that  no  directions  were  given  to 
the  contrary  until  about  September  10,  1907. 
when  notice  of  such  motion  to  dismiss  was 
given.  The  case  was  then  properly  in  this 
court,  and  the  principal  costs  Incurred.  The 
motion  ought  not  to  be  allowed  to  the  pre- 
judice of  the  rights  of  the  other  township  to 
have  this  case  reviewed  in  this  court,  and 
to  have  a  new  trial  In  the  district  court  with 
proper  parties.  In  that  court  such  proceed- 
ings may  be  bad  as  to  dismissal  or  change  of 
parties  as  may  be  proper  under  the  Code; 
and,  as  no  substantial  benefit  to  the  moving 
township  could  be  gained  by  Its  allowance,  the 
motion  is  denied. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


STATE  V.  HANSFORD. 

(Supreme  Court  of  Kansas.     Nov.  9,  1907.) 

1.  Cbiminal  Law  —  Tbial—Dischabge— Jeo- 
pardy. 

Where,  after  a  jnry  called  In  a  criminal 
case  is  sworn  and  testimony  is  introduced,  the 
court  learns  and  determines  from  an  inquiry  ju- 
dicially conducted  that  a  juror  is  prejudiced  and 
unfit  to  alt  in  the  case,  and  that  the  disqaalifi- 
cation  is  such  as  would  vitiate  a  verdict,  the 
jury  may  be  discbarj;ed  and  another  jury  im- 
paneled to  try  the  case,  and  the  defendant  will 
not  be  deemed  to  have  been  thereby  twice  put  in 
jeopardy  for  the  same  offense. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  342.] 

2.  Same— "Accident." 

The  discovery  and  disclosure  by  the  juror, 
after  the  trial  was  boRun,  that  he  entertained  a 
prejudice  (frowing  out  of  an  incident  that  oc- 
curred in  his  father's  family,  revived  in  bis  mind 
by  the  testimony  given  in  the  case,  and  which 
unfitted  him  to  sit  as  an  impartial  juror,  some- 
thing, too,  which  was  not  Ifnown  and  could  not 
have  been  foreseen  by  the  court,  the  parties, 
or  the  counsel,  is  an  accident  within  the  mean- 
ing of  that  term  as  used  in  section  281  of  the 
Civil  Code  of  Procedure  (Gen.  St.  190.">,  p. 
517(1).  and  justified  the  court  in  discharging  the 
jury  from  rendering  a  verdict. 

fKd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  02-72,  vol.  8,  p.  7500.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shawnee  (boun- 
ty; A.  W.  Dana,  Judge. 

Allen  Hansford  was  convicted  of  crime, 
and  appeals.    Affirmed. 

Allen  Hansford  was  prosecuted  on  a  charge 
of  statutory  rape.  Issue  was  Joined  by  a  plea 
of  not  guilty,  and  the  case  brought  on  for 
trial.  A  Jury  was  duly  Impaneled;  its  mem- 
bers having  satisfactorily  answered  all  ques- 
tions touching  their  qualifications  as  Jurors. 
The  trial  was  entered  upon,  witnesses  were 
sworn  and  examined,  and  the  case  proceeded 
until  adjournment  at  the  end  of  the  day.  On 
the  following  morning,  when  the  court  con- 
vened, the  trial  Judge  said:   "Gentlemen,  the 
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court  is  Informed  that  one  of  the  jurors  bas 
a  statement  that  be  wants  to  make,  and  [ad- 
dressing the  Juror],  Mr.  Landis,  you  may  now 
bare  an  opportunity  to  make  such  statement 
as  you  have."  The  juror,  S.  0.  LandU,  arose 
In  the  jury  box,  and  said:  "If  the  court 
please,  after  bearing  tbe  plalntifiC's  testimony 
yesterday,  there  was  refreshed  in  my  mind  t 
circumstance  similar  to  the  one  that  we  are 
trying,  or  have  been  trying  here,  and  it  ha", 
put  my  mind  In  euch  a  shape  that  I  am  not 
sure  whether  I  could  give  both  the  state  and 
tbe  defendant  the  same  trial,  and  I  ask  to 
be  excused."  Mr,  Waters,  one  of  the  attor- 
neys for  the  state,  then  questioned  the  juror 
and  the  juror  answered  as  follows:  "Q.  I 
understand,  Mr.  Landis,  that  tliis  was  an  af- 
fair that  occurred  in  your  own  family.  A- 
In  my  father's  family.  Q.  In  your  father's 
family?  A.  Tes,  sir.  Q.  As  I  understand  it, 
the  relation  of  this  testimony  here  as  given 
by  tbe  witness  has  not  only  refreshed  your 
recollection,  but  has  arrayed  in  you  some 
sort  of  prejudice  and  bitterness  against  a 
person  charged  with  that  sort  of  crime?  A. 
No ;  it  is  the  ether  way.  I  am  afraid  I  can- 
not give  the  state  a  fair  trial.  Q.  You  have 
a  prejudice?"  Here  the  court  said,  address- 
ing the  juror:  "I  may  remark  here,  Mr. 
Landis,  that  it  is  not  necessary  and  not  prop- 
er either  for  you  to  state  on  which  side  your 
prejudice  is.  It  does  not  make  any  differ- 
ence. We  are  as  much  concerned  here  that 
the  defendant  should  have  a  fair  trial  as  the 
state,  and  that  tbe  state  should  have  a  fair 
trial  as  the  defendant,  without  any  prejudice 
on  either  side."  Mr.  Waters  then  furthe- 
questloned  the  Juror,  and  the  juror  answerer 
as  follows:  "Q.  I  understand  it  has  revived 
recollections  in  your  mind  by  which  your 
prejudices  have  been  aroused?  A.  Yes,  sir. 
Q.  And  to  such  an  extent  that  in  your  mind 
you  believe  that  you  cannot  sit  as  an  im- 
partial Juror  and  hear  this  case?  A.  Yes,  sir. 
Q.  And  you  think  you  are  doing  your  duty  to 
arise  In  court  and  make  that  statement?  A. 
Yes,  sir.  Q.  At  this  early  in  these  proceed- 
ings? A.  Yes,  sir.  Q.  And  you  are  confident 
of  the  situation  in  your  own  mind?  A.  Yes, 
sir.  Q.  And  It  would  be  largely  prejudicial 
to  one  side  or  the  other  if  you  were  to  con- 
tinue in  this  trial?  A.  Yes,  sir.  Q.  That  the 
testimony  that  might  come  would  be  colored 
and  prejudiced  by  your  present  ideas  and 
opinions?  A.  Yes,  sir.  Q.  And  wholly  re- 
vive the  revival  of  that  incident  that  you 
have  spoken  of?  A.  Yes,  sir.  Q.  And  that 
you  think  it  would  be  to  the  interest  of  com- 
mon and  ordinary  justiie  that  you  should  not 
continue  In  this  case  any  longer?  A.  I  do, 
Q.  And,  as  an  honest  man,  you  have  made 
that  statement  to  the  court?  A.  Yes,  sir." 
Mr.  Waters  then  addressed  tbe  court,  and 
said:  "I  cannot  see  that  your  honor  has  got 
but  one  duty  to  perform."  The  court,  ad- 
dressing the  juror,  asked,  and  the  juror  an- 
swered, the  following  question:  "Q.  And  this 


condition  of  your  mind  has  come  about,  as 
the  court  understands  it,  since  yon  took  your 
oath  to  sit  as  a  Juror  in  this  case?  A.  It  has. 
Yes,  sir."  Thereupon  the  court  said:  "I 
think  there  is  only  one  thing  for  the  court 
to  do  under  the  circumstances,  which  is  in 
the  interest  of  common,  ordinary  justice,  and 
that  is  that  this  Juror  should  be  excused  and 
this  case  continued  until  the  next  term  of 
court,  and  the  court  finds  a  mistrial,  and  that 
the  excusing  of  juror  Landis  is  absolutely 
necessary  for  tbe  purposes  of  Justice,  and 
the  defendant  has  an  exception  to  the  ruling 
and  decision  of  the  court  Therefore  the  Jury 
Is  discharged  from  further  service  upou  this 

,  case,  and  this  case  is  continued  for  the  term. 

'  And  the  court  fixes  the  amount  of  bond  for 
tbe  defendant's  appearance  at  the  next  term 
of  court  at  $1,000."  The  defendant  objected 
to  the  rulings  and  order  of  the  court,  and 
also  excepted  thereto.  Later  the  case  was 
again  brought  on  for  trial  when  the  defend- 
ant filed  a  plea  of  former  Jeopardy,  alleging 
the  former  proceedings,  including  the  dis- 
charge of  the  Jury  over  his  objection  and  ex- 
ception, and  asking  that  he  go  hence  without 
day.  A  demurrer  to  this  plea  was  filed  by 
the  state,  which  the  court  sustained.  From 
this  ruling,  the  defendant  appeals. 

Hazen  &  Gaw,  for  appellant.  F.  S.  Jack- 
eon,  Atty.  Gen.,  W.  £<.  Atchison,  and  Waters 
&  Waters,  for  the  State. 

JOHNSTON,  J.  (after  stating  the  facts  as 
above).  The  defendant  contends  that  the  dis- 
charge of  the  Jury  in  the  manner  and  for  the 
reasons  stated  and  without  his  consent  bars 
further  prosecution.  It  is  a  well-settled  prin- 
ciple of  common  and  constitutional  law  that 
a  person  cannot  be  put  in  Jeopardy  a  second 
time  upon  the  same  charge.  It  is  a  maxim 
of  the  common  law  that  no  one  should  be 
twice  vexed  for  the  same  cause;  and  this 
rule  has  been  incorporated  in  federal  and 
state  Constitutions.  It  finds  expression  In 
our  own  Constitution  in  these  words:  "No 
person  shall  •  •  •  be  twice  put  in  Jeo- 
pardy for  the  same  offense."  Would  a  fur- 
ther trial  of  the  defendant  after  the  discharge 
of  the  Jury  constitute  a  double  jeopardy? 
When  an  accused  is  placed  upon  trial  before 
a  competent  court  and  jury  upon  a  sufficient 
information  or  indictment,  jeopardy  is  said 
to  attach,  and  he  cannot  be  put  in  jeopardy  a 
second  time,  unless  the  Jury  be  discharged 
from  rendering  a  verdict  by  reason  of  some 
overruling  necessity  or  the  consent  of  the  de- 
fendant. In  this  Instance  there  was  neither 
express  nor  implied  consent,  and  the  question 
remains:  Did  the  interruption  of  the  trial 
and  the  continuance  of  the  prosecution  at  a 
later  time  subject  the  defendant  to  a  second 
Jeopardy,  or  was  it  any  more  than  the  con- 
tinuance of  the  same  jeopardy?  He  Insists 
that  there  was  no  imperious  necessity  for  dis- 
charging the  jury  from  rendering  a  verdict, 
nor  sufficient  reasons  to  warrant  the  court  in 
declaring  a  mistrial.  The  disclosure  of  the 
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juror  revealed  the  fact  that  he  was  disquali- 
fied to  sit  in  the  case,  and  that  the  trial  was 
proceeding  with  only  eleven  qualified  and 
competent  Jurors.  It  Is  conceded  that  the 
sickness  or  other  physical  disqualification  of 
u  juror,  or  a  judge,  which  unfitted  him  for 
the  performance  of  his  duties,  would  consti- 
tute a  manifest  neocsaity  for  a  dIschnrKe  of 
the  Jury.  He  would  be  equally  disqualified 
by  insanity  or  other  mental  disability,  and 
when  it  was  satisfactorily  shown  to  tiie  court 
by  proper  evidence  that  a  Juror  Is  not  In  a  fit 
condition  of  mind,  and  has  not  the  qualifica- 
tions which  the  law  requires,  It  is  clearly 
within  Its  power  and  dlsciretion  to  diseliarge 
the  Jury  and  declare  a  mistrial.  If  the  dis- 
qualification is  such  as  would  frustrate  the 
ends  of  Justice  and  prevent  a  lawful  verdict, 
the  rights  of  tlie  defendant,  as  well  as  the  In- 
terests of  the  public,  require  the  court  to  ar- 
rest the  progress  of  the  trial  and  start  afressh 
with  a  legal  and  impartial  Jury.  If  the  court 
should  learn  during  the  trial  of  a  corrupt  in- 
terference with  a  Juror,  or  that,  through  some 
outside  sinister  influence,  one  of  the  Jury  had 
agreed  to  vote  for  conviction  regardless  of 
the  testimony,  It  would  be  conceded  that  a 
pressing  necessity  for  the  discharge  of  the 
jury  had  occurred.  When  a  Juror,  as  In  this 
case,  confesses  to  an  Incurable  prejudice 
which  disqualifies  him  from  exercising  the 
functions  of  a  Jui-or  or  acting  Impartially  as 
between  the  parties,  a  continuance  of  the 
trial  would  have  been  a  farce,  as  the  object 
of  a  trial — a  fair  and  impartial  verdict — had 
become  an  impossibility.  After  learning  of 
this  situation  from  a  Judicial  Inquiry,  noth- 
ing was  left  for  the  court  except  to  discharge 
that  jury  and  Impanel  another. 

In  Simmons  v.  TTnlted  States.  142  TJ.  S. 
148,  12  Sup.  Ct.  171,  35  L.  Ed.  968,  pending 
the  trial,  it  was  brought  to  the  attention  of 
the  court  that  one  of  the  Jurors  had  sworn 
on  his  TOlr  dire  that  he  had  no  acquaintance 
with  the  defendant,  and  also  it  was  undisput- 
ed that  a  letter  since  written  and  published 
in  the  newspapers  commenting  on  that  evi- 
dence had  been  read  by  that  juror  and  other 
members  of  the  Jury.  Tlie  trial  court  dis- 
charged the  Jury,  and  held  the  defendant  for 
further  trial.  The  decision  of  the  Supreme 
Court  as  to  the  right  to  discharge  the  jury  Is 
given  In  the  syllabus  of  the  case  as  follows: 
"When  It  Is  made  to  appear  to  the  court  dur- 
ing the  trial  of  a  criminal  case  that,  either 
by  reason  of  facts  existing  when  the  Jurors 
were  sworn,  but  not  disclosed  or  known  to 
the  court,  or  by  rea.son  of  outside  Influences 
brought  to  bear  on  the  Jury  pending  the  trial, 
the  Jurors,  or  any  of  them,  are  subject  to  such 
bias  or  prejudice  as  not  to  stand  impartial 
between  the  government  and  the  accused,  the 
Jury  may  be  discharged,  and  the  defendant 
put  on  trial  by  anotlier  Jury:  and  the  defend- 
ant Is  not  thereby  twice  put  in  jeopardy, 
within  the  meaning  of  the  fifth  amendment 
of  the  Constitution  of  the  United  States." 
In  Thompson  v.  United  States,  155  U.  S.  271, 


15  Sup.  Ct.  73,  39  L.  Ed.  146,  it  appears  that 
after  the  trial  had  begun  It  was  disclosed 
that  a  member  of  the  Jury  was  disqualified 
by  having  been  a  member  of  the  grand  Jury 
that  found  the  indictment  on  which  the  prose- 
cution was  based.  When  that  Jurj-  was  dis- 
charged and  another  impaneled,  the  defend- 
ant pleaded  that  he  had  been  once  in  Jeo- 
pardy upon  the  same  charge,  but  this  was 
ovorniled  and  the  trial  resulted  In  a  verdict 
of  guilty.  It  was  held  on  appeal,  following  a 
number  of  earlier  cases,  that:  "Courts  of 
Justice  are  Invested  with  the  authority  to 
discharge  a  jury  from  giving  any  verdict 
whenever  in  their  opinion,  taking  all  the 
circumstances  Into  consideration,  there  is  a 
manifest  necessity  for  the  act,  or  the  ends  of 
public  Justice  would  otherwise  be  defeated, 
and  to  order  a  trial  by  another  Jury,  and 
that  the  defendant  Is  not  thereby  twice  put 
in  Jeopardy."  In  re  Ascher,  130  Mich.  540, 
90  N.  W.  418,  57  L.  R.  A.  806,  was  a  case 
where  after  the  Jury  was  sworn,  and  some 
of  the  witnesses  had  testified.  Information 
came  to  the  trial  Judge  of  the  prejudice  and 
misconduct  of  Jurors  after  they  were  Impanel- 
ed. An  investigation  was  made  which  dis- 
closed that  a  Juror  on  his  voir  dire  examina- 
tion had  willfully  concealed  a  material  fact, 
and.  further,  that  he  entertained  strong  bias 
and  prejudice  in  the  case.  It  also  appeared 
that  he  had  been  guilty  of  misconduct  which 
betrayed  his  prejudices.  Another  Juror  and 
the  officer  In  charge  of  the  Jury  were  found 
to  have  been  also  guilty  of  misconduct.  The 
court  concluded  that  It  was  within  its  power, 
as  well  as  Its  imperative  duty,  to  discharge 
the  Jury  and  declare  a  mistrial.  A  question 
of  Jeopardy  arose  upon  the  appeal,  and  it 
was  held  that:  "Where,  after  the  jury  is 
sworn  In  a  criminal  case,  the  court  finds  that 
a  Juror  is  so  biased  that  he  is  unfit  to  sit  in 
the  cause,  the  Jury  may  be  discharged  and 
the  respondent  will  not  be  deemed  to  have 
been  In  Jeopardy  by  the  proceedings."  See, 
also.  United  States  v.  Perez,  9  Wheat.  (U.  S.) 
579,  6  li.  Ed.  165;  Logan  v.  United  States, 
144  U.  S.  263,  12  Sup.  Ct.  617,  36  L.  Ed.  429 : 
Dllworth  V.  Commonwealth,  12  Grat.  (Va.) 
68.9,  6.T  Am.  Dec.  264;  State  v.  Allen,  46 
Conn.  531 ;  Commonwealth  v.  McCormlck,  130 
Mass.  61,  39  Am.  Rep.  423 ;  United  States  t. 
Morris,  1  Curt  C.  C.  (U.  S.)  23,  Fed.  Cas.  No. 
15,815 ;  State  v.  Davis,  31  W.  Va.  390,  7  S. 
B.  24;  Roberts  v.  State,  72  Miss.  728,  18 
South.  481 ;  Ochs  t.  People,  25  III.  App.  379; 
State  V.  Diskln,  34  lia.  Ann.  919,  44  Am.  Rep. 
448 ;  People  v.  Reagle,  60  Barb.  (N.  Y.)  527 ; 
Cluverlus  r.  Commonwealth,  81  Va.  787; 
State  V.  Cason,  41  S.  C.  531,  19  S.  E.  918; 
State  y.  Bell,  81  N.  C.  591 ;  State  v.  Vaughan, 
23  Nev.  103,  43  Pac.  193;  Bishop,  Criminal 
Law  (1st  Ed.)  }  1039. 

There  Is  a  contention  that  the  statute  pre- 
scribes the  only  grounds  which  Justify  the 
charge  of  a  Jury  from  rendering  a  verdict, 
and  that  the  ground  upon  which  the  discharge 
was  based  In  the  present  Instance  is  not  one  of 
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those  enumerated  In  the  statate.  In  behalf  of 
the  state,  It  is  plausibly  argued  that  the  stat- 
ute does  not  undertake  to  specify  all  of  the  In- 
stances which  would  Justify  a  discharge  of  a 
jury;  that  under  the  constitutional  provi- 
sion as  to  jeopardy  and  the  common-law  rules 
in  Togue  when  It  was  adopted,  a  jury  may  be 
discharged,  not  only  for  reasons  named  In 
the  statute,  but  whenever  It  appears  to  the 
court  that  there  is  a  manifest  necessity  for 
the  act,  or  that  the  ends  of  justice  would  oth- 
erwise be  defeated.  However  that  may  be, 
the  grounds  specified  in  the  statute  appear  to 
be  sufficient  to  include  the  one  upon  which 
the  court  based  its  ruling  In  this  case.  It 
provides  that :  "The  jury  may  be  discharged 
by  the  court  on  account  of  the  sickness  of  a 
juror,  or  other  accident  or  calamity  requir- 
ing their  discharge,  or  by  consent  by  both 
parties,  or  after  they  have  been  kept  together 
until  it  satisfactorily  appears  that  there  is 
no  probability  of  their  agreeing."  The  word 
"accident,"  as  used  in  the  section,  fairly  ad- 
mits of  an  interpretation  covering  the  occur- 
rence In  question.  It  is  variously  defined  as 
an  undesigned  contingency ;  a  happening 
without  intentional  causation;  that  which 
exists  or  occurs  abnormally;  sonipthing  un- 
usual or  phenomenal ;  an  imconimon  occur- 
rence. The  discovery  and  disclosure  by  the 
juror  of  his  unfitness  to  sit  In  the  case  was 
an  imexpected  and  unusual  happening.  It 
could  not  have  been  anticipated  by  the  court 
or  counsel.  His  answers  on  his  voir  dire 
examination  did  not  develop  the  disqualifica- 
tion, and  apparently  the  juror  did  not  learn 
the  nature  of  the  case  sufficiently  to  recall 
the  prejudice  which  he  had  In  cases  of  this 
character.  It  was  a  contingency  which  could 
not  have  been  foreseen,  or  well  avoided,  by 
any  one  connected  with  the  trial,  unless  it 
was  the  juror  himself,  and  his  examination 
does  not  betray  any  dishonesty  of  purpose. 
It  therefore  appears  to  have  been  an  acci- 
dental occurrence  and  one  which  showed  a 
manifest  necessity  for  the  discharge  of  that 
jury  and  the  impaneling  of  one  which  could 
render  a  Just  and  Impartial  verdict.  The 
sufficiency  of  the  inquiry  and  of  the  finding 
of  a  necessity  for  the  discharge  is  challenged. 
To  warrant  a  discharge.  It  has  been  decided 
that  there  must  be,  "first,  an  absolute  neces- 
sity for  such  discharge;  second,  the  court 
must  make  inquiry  and  find  and  determine 
that  such  necessity  existed  at  the  time  of  the 
discharge ;  and,  third,  the  essential  facts  as 
to  such  necessity  and  the  finding  of  the  court 
thereon  must  be  made  a  matter  of  record,  or 
the  defendant  may  successfully  plead  former 
jeoiwrdy  when  placed  on  trial  on  the  same 
charge."  State  v.  Allen,  50  Kan.  7.58,  54  Pac. 
1060.  The  particular  contention  here  Is  that 
the  statement  made  by  this  juror  was  not 
upon  oath,  and  that  the  question  of  the  ne- 
cessity for  the  discharge  was  therefore  not 
heard  and  determined  by  Judicial  methods. 
There  Is  little  room  for  this  contention.  In 
the  preliminary  part  of  the  trial  this  juror 


was  sworn  to  make  true  answers  In  response 
to  questions  as  to  his  qualifications  as  a  ju- 
ror. It  was  not  necessary  that  this  juror 
should  be  resworn  each  time  that  be  was 
called  upon  to  answer  questions  as  to  his 
qualifications  during  the  trial.  The  obliga- 
tion and  virtue  of  the  oath  remained  with 
him,  and  the  inquiry  in  question  was  made 
under  it.  Aside  from  that,  be  had  taken  an. 
oath  to  well  and  truly  try  the  case.  The 
court  made  a  finding  of  the  necessity  for  a 
discharge  of  the  jury.  The  facts  brought  out 
hi  the  inquiry,  as  well  as  the  findings  of  the 
court,  were  made  a  matter  of  record,  thus 
complying  with  the  rule  stated  in  State  v. 
Allen,  supra. 

The  court  correctly  sustained  the  demurrer 
to  the  plea  of  former  jeopardy,  and  its  judg- 
ment will  be  affirmed. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  ▼.  MOSHER 

(two  cases). 

(Supreme  Court  of  Kansas.    Nov.  9,  1907.) 

1.  EvinENcE— BxPEBT  Testimony. 

In  an  action  to  recover  damages  for  the 
injury  and  destruction  of  trees  and  hedges  by 
fire,  alleged  to  liave  been  ncRligently  started  in 
the  operation  of  a  railroad,  a  witness  who  has 
had  experience  with  trees  and  hed^res  and  had 
obiierved  the  effect  of  fire  upon  tbeni,  and  is 
shown  to  l>e  qualified,  may  testify  as  an  expert, 
and  give  his  opinion  as  to  the  effect  of  fire  upon 
trees  and  hedges. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  2356,  2357.] 

2.  Railboads—Fibes— Damages. 

In  abowing  the  extent  of  the  loss  caused  by 
the  burning  of  growing  trees  and  hedges,  testi- 
mony of  the  value  of  such  trees  and  hedges  as 
a  part  of  the  land  is  admissible. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Damages,  {$  279-283,  402,  464.] 

3.  New  Trial  —  Application  After  Tebm  — 
Hearing. 

Where  an  application  is  made  for  a  new 
trial  after  the  term  at  which  the  verdict  and 
judgment  were  rendered  under  section  310  of 
the  Civil  Code  of  Procedure  (Gen.  St.  1906,  f 
5200),  the  court,  in  deciding  upon  the  applica- 
tion, may  consider,  not  only  the  newly  discover- 
ed evidence  produced,  but  also  the  evidence  per- 
tinent to  the  subject  which  was  introduced  on 
the  original  trial  before  the  jury, 

[EJd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  §§  317,  3ia] 

4.  Appeal— Review — Recobd. 

To  secure  a  review  in  the  Supreme  Court 
of  the  ruling  refusing  a  new  trial,  there  should 
be  incorporated  In  the  record  all  of  the  evidence 
upon  wbich  tlie  trial  court  acted  including  that 
given  upon  the  question  in  the  original  trial. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §J  2944-2^7.] 

5.  Same. 

In  a  proceeding  in  error  to  review  such 
ruling,  the  Supreme  Court  cannot  examine  or 
consider  the  evidence  or  other  matters  in  an 
earlier  proceetling  in  error,  although  such  prior 
proceeding  had  been  brought  to  review  the  judg- 
ment rendered  in  the  original  case. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Republic  Coun- 
ty ;  W.  T.  Dillon,  Judge. 
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Attlou  by  J.  A.  Mosflier  against  the  Chicago, 
Kock  Ishuid  &  I'aciflc  Railway  Coiuimny. 
Judginwit  for  i)laiutiff,  and  defendant  brings 
error.  And  action  by  the  Chicago,  Rock  Is- 
land &  I'aciflc  Railway  Company  against  J. 
A.  Jlosber  to  obtain  a  new  trial.  New  trial 
denletl  and  plaintiff  brings  error.  Judgment 
and  order  affirmed. 

M.  A.  Low,  Paul  B.  Walker,  and  F.  L.  3Iar- 
tlD,  for  plaintiff  In  error.  Hugh  Alexander, 
for  defendant  in  error. 

JOHXSTOX,  C  J.  The  purpose  of  the 
main  proceeding  is  to  procure  a  reversal  of  a 
final  Judgment  for  $1,22.5.12  recovered  by  J. 
A.  Mosher  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company  for  the  alleged 
negligent  burning  of  fruit  and  forest  trees, 
hedges,  grass,  fodder,  lumber,  posts,  and  a 
wagon.  The  railroad  runs  diagonally  through 
Mosher's  farm,  on  which  there  were  growing 
many  finiit  and  forest  trees.  On  November 
15,  1905,  a  fire  which  started  on  the  right  of 
way,  shortly  after  the  passing  of  a  train,  ran 
through  Mosher's  orchard  and  fields,  burning 
trees  and  other  property.  There  were  several 
grounds  of  negligence  charged  in  the  petition, 
but  the  jury  found  that  the  negligence  of 
the  railroad  company  which  caused  the  loss 
consisted  In  its  failure  to  keep  its  right  of 
way  clean  and  clear  of  combustible  material, 
which  finding  was  based  upon  the  allegation 
that  the  company  had  carelessly  allowed  dead 
and  dry  grass,  weeds,  and  other  combustible 
material  to  accumulate  and  remain  on  Its 
right  of  way;  that  the  fire  escaped  from  its 
locomotive  and  Ignited  combustible  material 
on  the  right  of  way,  and  thence  spread  and 
burned  continuously  to  the  plaintiff's  land, 
destroying  his  trees  and  other  pi-operty.  The 
answer  was  a  denial  and  an  averment  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence In  allowing  dry  grass  and  weeds  to  ac- 
cumulate on  his  premises,  thus  inviting  and 
facilitating  the  spread  of  the  fire  and  the  de- 
struction of  his  property. 

The  first  complaint  here  Is  that  Mosher, 
who  was  a  witness  for  himself,  was  pennit- 
ted,  over  objection,  to  give  his  opinion  as 
to  the  result  of  the  fire  upon  his  trees,  and 
to  answer  that  the  effect  was  to  kill  them. 
Later  he  was  asked  to  state  the  result  to  a 
living  tree  if  a  fire  burned  It  enough  to  heat 
the  sap.  He  answered:  "It  kills  it.  It  will 
string  along  sometimes,  and  leaf  out  and 
string  along  for  a  year  or  two,  but  it  finally 
dies.  It  might  Just  as  well  be  taken  up  and 
taken  out  of  the  way."  It  Is  Inaiste<l  that 
the  effect  of  fire  on  trees  Is  not  a  question  of 
science  or  skill,  or  one  which  is  the  subject 
of  opinion  evidence.  The  trees.  It  appears, 
were  only  partially  consumed  by  the  fire. 
Some  of  them  were  burned  much  more  than 
others.  The  effect  of  a  partial  burning  on 
the  life  and  growth  of  a  tree  Involves  penil- 
lar  knowledge  and  experience.  Tbo.se  who  i 
have  had  experience  In  growing  trees,  and 


have  observed  the  injury  to  trees  resulting 
from  a  running  flre  through  an  orchard  or 
nursery,  and  the  extent  to  which  they  may  be 
burned  and  still  live,  and  also  the  effect  If 
the  sap  of  trees  is  heated  with  flre,  are  com- 
petent to  give  an  opinion  as  to  the  effect  of 
flre  upon  trees,  and  any  one  having  experience 
and  knowledge  of  this  character  is  an  exi)ert. 
It  cannot  be  assumed  that  Jurors  are  quali- 
fied, either  by  experience  or  observation,  to 
form  an  opinion  as  to  the  extent  of  the  in- 
jury resulting  from  a  partial  burning  of 
trees.  Mosher  was  shown  to  have  had  not 
only  experience  in  growing  forest  and  fruit 
trees  and  hedges,  but  he  had  much  e.Kperl- 
enoe  with  burned  trees  and  hedges  and  had 
observed  the  effect  which  fire  had  uiwn  them. 
In  an  Iowa  case,  brought  to  recover  damages 
for  the  burning  of  a  hedge  and  meadow,  the 
plaintiff,  who  had  had  experience  with  hedges 
and  observed  the  effect  of  fire  upon  them, 
was  not  permitted  to  answer  whether  a  flre 
would  kill  a  green  hedge  like  the  one  In- 
volved in  that  case.  The  Supreme  Court  held 
It  to  be  error,  saying:  "All  Jurors  cannot 
be  supposed  to  know  the  effect  of  fire  upon 
growing  Osage  hedges,  and  It  was  proper  to 
show  this  by  one  experienced  In  that  line." 
Swanson  v.  K.  &  W.  Ry.  Co.,  116  Iowa.  ."KU, 
89  N.  W.  1088. 

Exception  Is  also  taken  to  the  admission 
of  testimony  in  regard  to  the  value  of  the 
trees  as  a  part  of  the  farm,  and  It  Is  con- 
tended that  the  evidence  should  have  been 
confined  to  the  market  value  of  the  trees,  or 
to  how  much  the  Injury  diminished  the  mar- 
ket value  of  the  farm.  It  appeal's  that  the 
trees  growing  In  Mosher's  orchard  and  which 
were  bunied  had  no  market  value,  but  wit- 
nesses who  appeared  to  be  qualified  testified 
to  the  value  of  such  trees  gi-owlng  npon  and 
as  a  part  of  the  land.  This  character  of  tes- 
timony has  been  frequently  received  and  Its 
admission  approved.  In  Railway  Co.  v.  t<y- 
can,  !u  Kan.  CtXi.  47  Pac.  520,  where  the  burn- 
ing of  fruit  and  forest  trees  was  In  contest, 
testimony  of  a  similar  kind  was  admitted. 
The  court  sanctioned  the  rule,  saying:  "Where 
a  particular  thing  attached  to  the  soil,  and 
therefore  a  part  of  the  realty,  but  which  has 
a  distinct  value  as  such  susceptible  to  definite 
measurement.  Is  injured  or  destroyed,  the  evi- 
dence. In  an  action  to  recover  damages  there- 
for may  properly  be  dlre<!te<l  to  the  value 
of  such  8i)e<-iflc  thing  as  a  part  of  the  land, 
and  in  actions  of  this  kind  Is  ordinarily  the 
best  and  most  satisfactory  evidence."  See. 
also.  Railway  Co.  v.  Arthurs,  03  Kan.  404. 

05  Pac.  O.'il:  Railroad  Co.  v.  Perry.  05  Kan. 
792.  70  Pac.  876;  Railway  Co.  v.  Gelser.  68 
Kan.  281.  75  Pac.  OS:  Railway  Co.  v.  Xoland 
(Kan.)  no  Pac.  27.S:  Railroad  Co.  v.  Owens. 

6  Kan.  App.  515.  .50  Pac.  962. 

Objections  are  made  to  other  rulings  on  the 
admission  of  testimony,  but  they  are  not 
deemed  to  be  material.  Although  questioned, 
there  appears  to  be  snfllclent  evidence  to  sus- 
tain the  findings  and  verdict  ;of^b«,lttry. 
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Oomplaint  is  made  of  tbe  refueal  of  tbe  fifth 
request  of  the  railway  company  for  an  in- 
struction as  to  the  burden  of  proof.  The 
court  in  its  charge  instructed  the  Jury  cor- 
rectly, stating  that  the  burden  of  proof  was 
upon  the  plaintiff.  In  the  same  connection 
the  court  advised  the  Jury  that,  when  tbe 
plaintiff  had  shown  by  preponderance  of  the 
testimony  that  the  fire  was  caused  by  the 
operation  of  the  defendant's  railroad  and  the 
extent  of  tbe  damages,  it  was  prima  facie 
evidence  of  negligence  on  the  part  of  the 
defendant,  and  also  instructed  the  Jury  as 
to  the  character  and  meaning  of  prima  facie 
evidence. 

There  is  no  reason  to  complain  of  the  re- 
fusal of  the  eighth  request.  It  was  of  doubt- 
ful import,  and,  besides,  the  rule  of  contrib- 
utory negligence  to  which  it  related  was  giv- 
en to  the  jury  in  the  tenth  instruction,  where, 
among  other  things,  it  was  said:  "It  is  tbe 
law  that  even  though  you  should  find  from 
the  evidence  that  the  defendant  railway  com- 
pany was  negligent  in  the  operation  of  its 
line  of  road  through  the  land  of  the  plain- 
tiff, and  the  plaintiff  suffered  damage  there- 
by, still,  if  the  plaintiff,  by  any  acts  of  neg- 
ligence on  his  part,  directly  contributed  to 
the  cause  of  the  damages,  he  cannot  recover. 
If  you  find  from  the  evidence  that  the  plain- 
tiff used  his  land  in  question  with  a  rea- 
sonable amount  of  care  and  prudence — that 
is,  with  such  care  and  prudence  as  would  be 
used  by  a  reasonably  careful  and  prudent 
man  under  such  circumstances,  and  for  the 
purpose  for  which  his  land  is  adapted — and 
while  so  using  the  land  the  grass  and  other 
combustible  matter  accumulated  which  was 
consumed  by  the  fire,  this  would  not  be 
contributory  negligence  which  would  pre- 
vent his  recovery;  but  if,  on  the  other  hand, 
he  failed  to  use  such  care  and  prudence  as 
would  be  used  by  a  reasonably  careful  and 
prude;it  man  in  handling  his  said  land,  and 
such  want  of  reasonable  care  and  prudence 
directly  contributed  to  the  cause  of  the  dam- 
ages which  he  has  suffered,  thm  he  would 
not  be  entitled  to  recover."  So  far  as  the 
evidence  shows,  it  may  be  doubted  whether 
there  was  any  occasion  for  submitting  to 
the  jury  the  question  of  contributory  negli- 
gence, but,  if  there  was  in  the  testimony 
anytliing  which  afforded  an  excuse  for  sub- 
mitting the  question,  the  defendant  has  no 
cause  to  complain  of  the  instruction  given. 
It  comes  fairly  within  the  rule  laid  down  in 
Walker  v.  Railway  Co.  (Kan.)  90  Pac.  772, 
and  this  authority  answers  other  contentions 
made  by  the  railway  company.  None  of  tlie 
erroi's  assigned  warrant  a  reversal  of  the 
Judgment. 

The  second  proceeding  is  based  on  an  inde- 
pendent action  brought  under  section  310  of 
the  Civil  Code  of  Procedure  (Gen.  St.  1905,  { 
5206)  to  obtain  a  new  trial.  A  motion  for 
a  new  trial  in  the  original  case  had  been 
made  and  overruled  on  February  3,  190G, 
and  on  that  day  final  judgment  was  render- 


ed. On  January  9,  1907,  the  railway  com- 
pany filed  its  petition  for  a  new  trial,  alleg- 
ing that  the  burned  trees  and  hedges  which 
Mosher  testified  had  been  liilled  and  for 
which  he  had  recovered  had  been  found,  upon 
an  examination  made  In  the  summer  of  1906, 
to  have  leaved  out  and  to  be  alive  and  grow- 
ing. In  support  of  the  petition,  several  wit- 
nesses testified  that  many  of  the  trees  for 
which  there  had  been  a  recovery  were  not 
dead,  but  alive,  and  were  thrifty  and  grow- 
ing trees.  In  addition  to  this,  a  number  of 
photographs  were  taken  from  which  it  ap- 
peared that  some  of  the  trees  and  hedges 
were  alive.  After  hearing  the  evidence  and 
considering  it  in  connection  with  that  of- 
fered on  the  trial  before  the  Jury,  the  court 
denied  the  petition,  and  refused  to  grant  a 
new  trial.  Another  case-made,  embracing 
only  the  proceedings  on  the  petition  for  a 
new  trial,  was  prepared  and  settled,  and  on 
this  a  review  of  tbe  order  refusing  a  new 
trial  is  asked. 

It  is  contended  that  the  evidence  produced 
on  the  petition  is  newly  discovered,  not  cum- 
ulative, and  that  it  justified  the  granting  of 
a  new  trial.  Counsel  for  Mosher  challenge 
the  right  to  review  the  order  on  the  record 
as  presented  because  it  does  not  bring  be- 
fore this  court  all  the  testimony  upon  which 
the  trial  court  acted.  In  passing  upon  tbe 
petition  and  the  evidence  produced  under  it, 
it  was  proper  for  the  trial  court  to  consider 
the  evidence  received  in  tbe  original  trial 
in  connection  with  the  newly  discovered  evi- 
dence. In  Sexton  v.  Lamb,  27  Kan.  432,  it 
was  decided  that  in  a  petition  for  a  new  trial 
the  trial  court  is  not  concluded  by  the  peti- 
tion and  proof  in  that  prcK-eeding,  but  might 
consider  the  same  as  affected  by  and  betir- 
ing  upon  all  the  testimony  and  all  the  facts 
as  developed  upon  the  original  trial.  The 
Supreme  Court  of  Nebraska,  under  a  similar 
provision,  held  that,  when  a  new  trial  is 
sought  upon  a  petition  after  the  term  in 
which  the  judgment  was  rendered  because 
of  newly  discovered  evidence,  the  evidence 
on  the  final  trial  should  also  be  presented,  so 
that  the  court  might  determine  whether  the 
new  evidence  would  probably  change  the  re- 
sult or  w-hetlier  the  testimony  was  merely 
cumulative.  In  tlie  sumo  case  It  was  ruled 
that:  "Where  a  new  trial  is  sought  upon  a 
new  petition,  filed  after  the  term  at  which 
judgment  was  rendered,  the  evidence  on  the 
trial  as  well  as  the  newly  discovered  evi- 
dence must  be  set  out  iu  a  bill  of  particu- 
lars." O.  N.  &  B.  H.  R.  R.  Co.  V.  O'Don- 
nell,  24  Neb.  753,  40  N.  W.  298.  See,  also, 
Overstreet  v.  Brown,  02  S.  W.  885,  23  ICy. 
Law  Rep.  317. 

Here  we  are  asked  to  review  the  evidence 
upon  which  the  trial  court  made  its  deci- 
sion, and  yet  only  a  part  of  it  is  preserved 
and  presented  in  the  record.  The  evidence 
on  the  subject  in  the  original  case,  and  which 
was  considered  by  the  t-ourt,  is  not  includ- 
ed in  the  case-made,  nor  is  it  referred  to  or 
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made  a  part  of  this  record  In  any  way. 
While  the  petition  to  obtain  a  new  trial 
grows  out  of  tbe  original  action,  It  is  a  new 
and  distinct  proceeding  begun  by  the  filing 
of  a  pleading  and  the  Issuance  and  service 
of  a  summons  as  In  otber  cases.  To  review 
the  rullngfs  In  such  a  case  a  record  must  be 
made  and  preserved  as  In  any  ordinary  pro- 
ceeding in  error.  The  record  made  here  is 
wholly  independent  Of  the  one  made  for  a 
review  of  the  original  case.  It  is  true  that 
In  the  earlier  proceeding  In  error  the  testi- 
mony lacking  In  this  record  is  preserved,  but 
It  has  been  uniformly  held  that  the  evidence 
and  proceedings  in  the  records  of  one  case 
cannot  be  considered  In  a  different  cause,  un- 
less they  have  been  properly  brought  into 
and  made  a  part  of  the  latter  proceeding. 
In  an  earlier  case  it  was  said  that:  "Each 
proceeding  In  error  la  distinct  and  Independ- 
ent of  the  other,  and  the  errors  assigned  in 
•eiicb  proceeding  are  to  be  determined  upon 
Its  own  record.  In  determining  errors  as- 
signed in  this  proceeding,  we  must  lool;  alone 
to  the  matters  and  things  revealed  by  the 
present  record,  and  cannot  examine  or  be 
governed  by  anything  on  the  files  of  this 
tonrt  In  a  former  proceeding  In  error,  al- 
though it  was  brought  to  review  a  former 
Judgment  rendered  in  this  case."  Railroad 
■Co.  ▼.  Andrews,  34  Kan.  563,  9  Pac.  213. 
See,  also.  Insurance  Co.  v.  Thorp,  48  Kan. 
230,  28  Pac.  991;  Sanford  v.  "Weeks,  50  Kan. 
;«0,  31  Pac.  1088;  Parkhurst  v.  National 
Bank,  55  Kan.  100,  39  Pac.  1027;  McDonald 
V.  Swisher,  60  Kan.  610,  57  Pac.  507.  While 
iwe  cannot  review  the  ruling  denying  a  new 
trial,  it  is  obvious  from  an  examination  of 
both  records  that.  If  the  evidence  In  both 
conld  have  been  considered,  the  order  of  the 
«ourt  must  still  have  been  affirmed.  Before 
the  court  could  have  granted  a  new  trlat,  it 
muKt  have  appeared  that  the  newly  discov- 
ered evidence.  If  it  had  been  Introduced, 
would  with  reasonable  probability  have  com- 
pelled a  different  verdict.  Sexton  v.  Lamb, 
supra.  Mosher  and  some  otber  witnesses 
testified  in  the  original  case  that  in  tlieir 
-opinion  the  fire  had  killed  the  trees  or  that 
the  effect  of  the  fire  would  be  to  kill  tbem, 
while  the  newly  discovered  evidence  dis- 
closes tbnt  in  an  examination  made  the  fol- 
lowing year  many  of  the  trees  were  alive 
and  growing.  There  was  testimony  offered 
In  behalf  of  Mosher  In  the  original  case, 
however,  to  the  effect  that  the  trees,  or  some 
-of  them,  might  leave  out  the  next  year,  and 
might  live  for  a  year  or  two  afterwards,  but 
that  they  would  finally  die  from  the  effect 
of  the  burning.  Much  of  the  new  evidence 
is  therefore  not  in  conflict  with  that  of  Mosh- 
<»r.  While  some  of  the  trees,  for  which  a 
recovery  was  had,  may  not  die  from  the 
effects  of  the  fire.  It  can  hardly  be  said  that 
the  newly  discovered  evidence.  If  considered 
in  connection  with  that  given  on  the  original 
trial,  would  In  all  reasonable  probability  re- 
quire a  different  verdict 


It  follows  from  what  has  been  said  that 
the  Judgment  In  the  first  case,  as  well  as 
the  order  in  the  second  one,  must  be  af- 
firmed. 


ST.A.TE  V.   THOMAS.    SAME  v.   SCHMIDT 
(two     cases).       SAME     v.     PLAMONDON. 
SAME  v.  FORNER  et  al.    SAME  v.  TAY- 
LOR et  al. 
(Supreme   Court  of  Kansas.    Nov.  9,  1907.) 

Intoxicating  Liquobs  —  Contempt  —  Viola- 
tion OF  Injcnctton— .\ttorney'8  Fees. 
Section  1.  c.  338,  p.  ,'524,  Laws  1903  (Gen. 
St.  1905.  §  S7ffi),  does  not  authoiize  the  al- 
lowance of  an  attorney's  fee  for  services  in  the 
Supreme  Court  on  an  appeal  from  a  judgment 
of  conviction  for  contempt  in  violating  an  in- 
junction granted  under  the  proliibitory  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  I  961.] 

(Syllabus  by   the   Court.) 

Appeals  from  District  Court,  Cowley  Coun- 
ty;   C.  L.  Swarts,  Judge. 

Appeal  from  District  Court,  Shawnee  Coun- 
ty;  A.  W.  Dana,  Judge. 

Appeals  from  District  Court,  Miami  Ctounty ; 
W.  H.  Sheldon,  Judge. 

Proceedings  by  the  state  against  Gbod 
Thomas,  Arthur  Schmidt,  Frank  P.  Plamon- 
don,  Oscar  Schmidt,  Frank  Fomer  and  oth- 
ers, and  Charles  E.  Taylor  and  others,  for 
contempt  In  violating  an  injunction.  On  con- 
viction they  appeal.  Affirmed,  and  counsel 
for  the  state  moved  for  an  allowance  of  at- 
torney's fees.    Denied. 

See  89  Pac.  23,  674 ;  90  Pac.  254,  1133. 

Torrance  &  Bloss,  O.  H.  Buckman,  Jackson 
&  Noble.  Hungate  &  Magaw,  Galen  Nichols, 
Frank  M.  Sheridan,  and  Mulvane  &  Gault, 
for  appellants.  W.  D.  Kreamer,  Jno.  Mar- 
shall, F.  S.  Jackson,  Atty.  Gen.,  and  Jno.  S. 
Dawson,  Asst  Atty.  Gen.,  for  the  State. 

PORTER,  J.  Each  of  the  appellants  above 
mentioned  was  proceeded  against  upon  an 
accusation  in  the  district  court  charging  con- 
tempt of  court  In  violating  a  temporary  in- 
junction allowed  In  an  action  brought  by  the 
state  to  enjoin  a  nuisance  under  the  prohibi- 
tory act  Upon  conviction  the  cases  were 
appealed  to  this  court,  where  the  Judgments 
were  alHrmed.  Subsequently  counsel  for  the 
state  moved  for  an  allowance  for  attorney's 
fees  In  this  court.  The  same  question  Is 
therefore  Involved  in  all  of  the  cases,  which 
is  whether  the  statutes  authorize  the  allow- 
ance of  an  attorney's  fee  In  such  cases  in  this 
court  Laws  1903,  p.  524,  c  338,  §  1  (G«i. 
St  1905,  i  3783),  read  as  follows:  "In  case 
Judgment  Is  rendered  In  favor  of  the  plaintiff 
in  any  action  brought  under  the  provisions 
of  this  section,  the  court  rendering  the  same 
shall  also  render  judgment  for  a  reasonable 
attorney's  fee  In  such  action  in  favor  of  the 
plaintiff  and  against  the  defendants  therein, 
which  attorney's  fee  shall  be  taxed  and  col- 
lected as  otber  costs  therein,  and  when  col- 
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lected  paid  to  the  attorney  or  attorneys  of 
the  plaintiff  therein." 

A  similar  question  arose  in  West  v.  Lum- 
l)er  Co..  50  Kan.  287,  4.1  Pac.  239,  -which  was 
whether  an  attorney's  fee  in  this  court  could 
be  allowed  In  an  action  brought  by  an  artisan 
or  day  laborer  to  foreclose  a  mechanic's  lien. 
The  statute  <"onstrued  at  that  time  was  sec- 
tion fi.S8  of  the  Code  of  Civil  Procedure  ((Sen. 
St.  1901,  5  5125),  which  reads  as  follows: 
"In  any  action  brought  by  any  artisan  or  day 
lalMJrer  to  enforce  any  lien  under  this  act, 
where  Judgment  be  rendered  for  plalntifT,  the 
plaintiff  shall  l>e  entitled  to  recover  a  rea- 
sonable attorney's  fee  to  be  fixed  by  the 
court,  which  shall  be  taxed  as  costs  In  the 
action."  It  was  held  that  tlie  provision  ap- 
plied only  to  the  trial  court  and  did  not  au- 
thorize an  allowance  for  attorney's  f«>es  in 
this  court.  The  fact  that  this  section  of  the 
statute  was  subs(>quently.  In  Atkinson  v. 
Woodmansee,  C«  Kan.  71,  74  I'ac.  (\U),  04  L. 
R.  A.  325,  held  to  be  unconstitutional,  l)e- 
cause  it  denied  persons  within  the  Jurisdic- 
tion of  the  state  equal  protH'tlon  of  the  laws, 
does  not.  we  think,  destroy  the  force  of  the 
fonwer  decision  as  a  precedent.  Tlie  lan- 
;fnage  of  the  section  allo\vinR  an  attorney's 
fee  in  actions  brought  by  an  artisan  or  day 
laborer  to  enforce  a  mechnhic's  Hen  Is  In  all 
respects  similar  to  that  used  in  the  statute 
under  consideration.  Each  statute  provides 
that,  where  Judgment  Is  rendered  in  favor  of 
plalntifl*  in  an  action  brought  under  its  pro- 
visions, an  attorney's  fee  shall  I>e  allowed 
which  shall  be  taxed  as  costs  In  the  action. 
The  question  Is  not  discussed  In  West  v.  Lum- 
ber Co.,  supra.  The  opinion  merely  declares 
that  section  0.3M  of  the  code  does  not  apply  to 
this  court. 

The  same  question  was  before  tlie  court  in 
Kansas  Pac.  Ry.  Co.  v.  Wood.  24  Kan.  «19, 
which  was  an  action  under  the  statute  of 
1874  to  recover  damages  for  stock  killed  by 
the  railway  company.  The  act  of  1874  under 
which  the  action  was  brought  provided  that 
the  owner  might  recover  the  full  value  of  the 
animal  killed,  together  with  a  reasonable  at- 
torney's fee  for  the  prosecution  of  the  suit, 
and  also  that  it  should  be  the  duty  of  the 
court  or  Jury  where  the  Judgment  or  verdict 
was  in  favor  of  plaintiff  to  make  a  finding  of 
the  amount  allowed  for  an  attorney's  fee. 
A.  motion  was  filed  by  defendant  In  error, 
asking  the  court  to  tax  against  the  railway 
company  a  fee  for  seniccs  in  this  court.  In 
the  opinion  It  is  said :  "On  a  motion  so  filed, 
therefore,  defendant  in  error  asks  us  to  tax 
against  tlie  railroad  company  an  additional 
amount  as  fees  of  counsel  in  this  court.  This 
motion  will  be  overruled.  The  statute  gives 
no  attorney's  fee  for  defending  actions,  and 
no  new  Judgment  Is  recovered  in  this  court." 

The  Jurisdiction  of  the  Supreme  Court  In 
actions  of  this  kind  is  purely  apiiellate.  The 
only  Judgment  It  can  render  is  to  nflflrm.  mod- 
ify, or  reverse  the  Judgment  rendered  in  the 


court  below.  It  Is  not  a  Judgment  rendered 
in  favor  of  plaintiff  in  the  language  of  the 
statute,  but  one  which  merely  affirms,  modifies, 
or  reverses  the  Judgment  which  was  rendered 
below  In  favor  of  plaintiff  in  the  action.  The 
appellant  In  each  case  was  convicted  of  a  con- 
tempt of  the  district  court,  not  of  a  contempt 
of  this  court;  and  this  court  has  no  power 
to  render  any  Judgment  In  actions  of  this 
kind,  except  the  kind  of  a  Judgment  it  must 
always  render  on  proceedings  brought  here 
on  api)eal  or  error. 

Counsel  for  the  state  urge  that  the  provi- 
sion for  the  allowance  of  attorney's  fees  in 
actions  of  this  character  was  adopted  by 
our  Legislature  from  the  law  of  Iowa,  and 
with  it  there  was  adopted  the  construction 
placed  upon  the  statute  by  the  decisions 
of  the  Iowa  Supreme  Court;  and  we  have 
been  cited  to  a  number  of  Iowa  cases  hold- 
ing that  the  statute  there  authorizes  the 
allowance  of  attorney's  fees  in  the  Supreme 
Court.  We  recognize  the  force  of  the  rule 
that,  where  one  state  adopts  the  statute 
of  another,  it  adcHits  the  definite,  known  con- 
struction placed  thereon  by  the  courts  of  the 
other  state ;  but  we  have  held  the  rule  to  be 
subject  to  tlie  exception  tliat  where  such  con- 
struction is  contrary  to  the  weight  of  reason 
or  authority,  or  is  against  the  general  policy 
of  our  laws,  the  construction  will  not  be  fol- 
lowed. State  V.  Campbell,  7.S  Kan.  088,  85 
Pac.  784.  9  L.  R.  A.  (N.  S.)  533.  Prior  to  the 
enactment  of  this  statute  the  rule  was  an- 
nounced by  Mr.  Justice  Brewer  in  Kansas 
Pac.  Ry.  Co.  v.  Wood,  supra,  that  a  similar 
statute  would  not  authorize  the  allowance  of 
fees  In  this  coiwt. 

There  is,  however,  another  reason  which 
suggests  itself  why  the  rule  cannot  be  applied. 
The  Iowa  statute  was  enacted  in  18SG,  and 
our  statute  followed  in  1887.  The  earliest 
Iowa  decision  oonstruing  the  statute  to  which 
we  have  been  cited,  or  which  we  have  been 
able  to  find,  was  rendered  in  1889,  in  the 
case  of  Farley  ▼.  O'Malley,  77  Iowa,  531,  42 
N.  W.  435.  The  rule  of  adopted  statutes  on- 
ly applies  to  the  definite,  known  construction 
placed  thereon  by  the  courts  of  the  sfate 
from  which  it  Is  borrowed  prior  to  its  adop- 
tion. 26  A.  &  B.  Enc.  of  Law.  790.  702; 
Myers  v.  McQavock,  39  Neb.  8«,  58  N.  W. 
522,  42  Am.  St.  Rep.  627,  638.  In  the  latter 
case  it  is  said  that  the  rule  has  no  applica- 
tion when  such  construction  is  not  placed  on 
the  statute  until  after  its  adoption.  To  the 
same  effect  see  Germania  Life  Insurance  Co. 
V.  Lewin,  24  Colo.  43,  51  Pac.  488,  65  Am.  St. 
Rep.  215.  This  limitation  of  the  rule  Is  also 
recognized  In  A.,  T.  &  S.  F.  R.  Co.  v.  Frank- 
lin. 2.*}  Kan.  74,  80,  and  in  Ilolden  t.  Garrett. 
Id.  98. 

It  Is  urged  by  counsel  for  the  state  that  it 
is  highly  proper  that  the  statutes  should  con- 
fer tills  i)ower  upon  the  Supreme  Court,  in 
order  to  maintain  the  dignity  of  the  courts 
aud  proi>erly  punish  contempts,  and  that  to 
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constrne  the  statute  as  not  granting:  thlB  au- 
thority will  result  In  embarrassments  and  de- 
lays In  the  enforcement  of  the  prohibitory  liq- 
uor law.  These  suggestions  might  have  con- 
sidonble  force  if  addressed  to  the  Legisla- 
ture, but  they  furnish  no  reason  why  we 
should  read  into  the  statute  a  provision 
which  the  Legislature  has  not  placed  there. 
We  are  sntlsfled  that  there  is  no  statutory 
authority  for  the  allowance  of  these  fees,  and 
the  motions  will  be  denied. 


ROBERTS  y.  FAQAK 
(Supreme  Court  of  Kansas.    Nov.  9,   1907.) 

1.  Divorce— Process— Service   bt  Publica- 
tion. 

An  affidavit  for  service  by  publication  as 
required  by  section  73  of  the  Civil  Code  of  Pro- 
ce<lnre  (<Jcn.  St.  1905,  g  49.'50).  which  reads: 
"Hattie  Roberts,  of  lawful  age,  beinif  first  duly 
sworn,  on  her  oath,  says  that  she  is  the  plain- 
tiif  in  the  above-entitled  action:  that  on  the 
30th  day  of  April.  1902,  said  plaintiff  filed  a 
petition  in  the  district  court  of  the  above- 
named  county  and  state  against  said  defendant, 
W.  A.  Roberts ;  that  said  action  is  an  action 
to  obtain  a  divorce ;  that  said  defendant  is  a  non- 
resident of  the  state  of  Kansas,  and  that  per- 
sonal service  of  summons  cannot  be  had  upon 
said  defendant  within  the  state  of  Kansas; 
and  that  plaintiff  wishes  to  obtain  service  upon 
said  defendant,  by  publication" — is  sufficient, 
and  due  publication  of  notice  in  pursuance  to 
such  affidavit  will  confer  jurisdiction  on  the 
district  court  to  grant  a  divorce. 

[Ed.  Note. — For  eases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  |  258.] 

2.  Same— Property  Rights. 

When  parties  have  been  divorced  by  a 
court  having  jurisdiction  thereof,  and  no  pro- 
ceedings have  been  taken  to  vacate  or  modify 
the  decree  by  appeal  until  the  statutory  time 
therefor  has  expired,  all  the  rights  which  either 
had  to  the  propertv  of  the  other  by  reason  of 
the  marriage  relation  will  be  extinguished  by 
such  decree. 

3.  Same— Service  bt  Publication. 

The  statute  does  not  require  the  residence 
of  the  plaintiff  to  be  stated  in  the  affidavit  for 
service  by  publication,  and  therefore  such  a 
statement  therein  is  unnecessary. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17.  Divorce,  §  258.] 

(Syllabus  by  the  CourtJ 

Error  from  District  Court,  Shawnee  Coun- 
ty;  A.  W.  Dana,  Judge. 

Action  by  W.  A.  Roberts  against  Lillle 
A.  Fagan.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Lee  Monroe  and  W.  F.  Schoch,  for  plain- 
tiff in  error.  J.  J.  Schenck,  for  defendant 
in  error. 

GRAVES,  J.  W.  A.  Roberts,  the  plaintiff 
In  error,  and  Hattie  Roberts,  were  husband 
and  wife  and  residents  of  Shawnee  county. 
In  1901  they  separated.  He  went  to  the 
territory  of  Oklahoma,  and  she  remained  in 
Shawnee  county.  May  1,  1002,  she  com- 
menced an  action  in  the  district  court  for  a 
divorce.    The  defendant  was  coustructlvely 


summoned  by  publication  notice.  The  af- 
fidavit made  for  that  purpose  reads :  "Hattie 
Roberts,  of  lawful  age,  being  first  duly 
sworn,  on  her  oath,  says  that  she  is  the  plain- 
tiff in  the  above-entitled  action ;  that  on  the 
30tb  day  of  April,  1902,  said  plaintiff  filed 
a  petition  in  the  district  court  of  the  above- 
named  county  and  state  against  said  defend- 
ant, W.  A.  Roberts;  that  said  action  is  an 
action  to  obtain  a  divorce ;  that  said  defend- 
ant is  a  nonresident  of  the  state  of  Kansas, 
and  that  personal  service  of  summons  can- 
not be  had  upon  said  defendant  within  the 
state  of  Kansas ;  and  that  plaintiff  wishes  to 
obtain  service  upon  said  defendant  by  pub- 
lication." Notice  was  duly  published,  which 
reads:  "To  the  Above-Named  Defendant: 
Xou  will  take  notice  that  you  have  been 
sued  in  the  above-entitled  court  by  said 
Hattie  Roberts,  and  that  you  must  answer 
the  petition  filed  by  said  plaintiff  on  or  before 
the  14th  day  of  June,  1902,  or  the  said  pe- 
tition will  be  taken  as  true  and  Judgment 
rendered  according  to  the  prayer  thereof,  di- 
vorcing said  plaintiff  from  you,  the  said  de- 
fendant." The  plaintiff  sent  a  copy  of  her 
petition  and  of  the  publication  notice  to  the 
defendant  at  his  last  known  place  of  resi- 
dence. Receipt  of  these  copies  was  acknowl- 
edged by  the  defendant  May  18,  1902.  A  de- 
cree of  divorce,  Including  an  order  barring 
the  defendant  from  all  right  to  the  property 
of  the  plaintiff,  was  taken  June  16,  1902.  In 
November,  1904,  the  plaintiff  died  Intestate, 
and  Lillle  A.  Fagan,  the  defendant  In  error, 
was  appointed  administrator  of  her  estate. 
Mrs.  Roberts  left  no  Issue  or  other  known 
relatives.  The  plaintiff  made  demand  upon 
defendant  In  error  for  possession  of  the  prop- 
erty of  Hattie  Roberts,  decea^d,  claiming 
the  same  as  her  sole  heir  at  law.  Upon  re- 
fusal, he  brought  this  action  In  the  district 
court  of  Shawnee  county  January  4,  1905. 
His  right  to  recover  Is  based  upon  the 
claim  that  the  affidavit  is  Insufficient  and  the 
decree  void.  The  particular  defect  in  the 
affidavit,  as  the  plaintiff  in  error  contends, 
is  that  it  does  not  show  in  the  description 
of  the  action  that  the  case  is  one  wherein 
service  by  publication  is  authorized,  and  it 
falls  to  state  that  the  plaintiff  in  that  action 
resided  In  Shawnee  county.  It  is  insisted 
that  the  words  "an  action  to  obtain  a  divorce" 
merely  state  a  conclusion,  and  do  not  show 
any  facts  from  which  the  kind  of  action  In 
which  constructive  service  Is  desired  can  be 
definitely  ascertained.  The  section  of  the 
statute  which  i.rovides  for  this  affidavit 
reads:  "Before  service  can  be  made  by  pub- 
lication an  affidavit  must  be  filed  stating  that 
•  •  •  service  of  summons  canuot  be  had 
upon  said  defendant  or  defendants  within  the 
state  of  Kansas  •  •  •  and  showing  that 
the  case  Is  one  of  those  mentioned  in  the  pre- 
ceding section.  Where  such  affidavit  is  filed 
the  party  may  proceed  to  make  service  by 
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pnblicatlon."  Gen.  St  1905,  ?•  4930.  The  pre- 
ceding section,  to  which  reference  is  made, 
reads:  "Service  may  be  made  by  publication 
In  either  of  the  following  cases:  In  actions 
brought  under  the  4Gth  and  47th  sections  of 
this  Code,  where  any  or  all  of  the  defendants 
reside  out  of  the  state,  or  where  the  plaintiff 
with  due  diligence  is  unable  to  make  service 
of  summons  upon  such  defendant  or  defend- 
ants within  the  state;  in  actions  brought  to 
establish  or  set  aside  a  will,  where  any  or  all 
of  the  defendants  reside  out  of  the  state; 
In  actions  to  obtain  a  divorce,  where  the 
defendant  resides  out  of  the  state;  In  ac- 
tions brought  against  a  non-resident  of  tlic 
state,  or  a  foreign  corporation,  having  In 
this  state  property  or  debts  owing  them, 
sought  to  be  taken  by  any  of  the  provisional 
remedies,  or  to  be  appropriated  in  any  way ; 
in  actions  which  relate  to,  or  the  subject  of 
which  Is,  real  or  personal  proi)erty  in  this 
state,  where  any  defendant  has  or  claims 
a  lien  or  interest  actual  or  contingent  there- 
in, or  the  relief  demanded  consists  wholly  or 
partly  in  excluding  him  from  any  Interest 
therein,  and  such  defendant  is  a  non-resident 
of  the  state,  or  a  foreign  corjwration ;  and 
in  all  actions  where  the  defendant,  being  a 
resident  of  this  state,  has  departed  there- 
from, or  from  the  county  of  his  residence, 
with  intent  to  delay  or  defraud  his  creditors, 
or  to  avoid  the  service  of  a  summons,  or  keep 
himself  concealed  therein  with  the  like  in- 
tent." Gen  St.  1905,  §  4949.  It  will  be  seen 
that  several  kinds  of  action  are  stated  in 
this  section,  some  of  which  are  susceptible  of 
being  described  with  reasonable  clearness  in 
a  few  words,  while  others  would  require  a 
somewhat  extended  statement.  No  special 
formula  is  required  by  the  statute,  and  a 
description  of  the  action  will  be  sufficient 
if  it  indicates  in  an  intelligible  manner  that 
the  action  described  is  one  of  those  mentioned 
In  the  preceding  section. 


In  some  states  this  preliminary  affidavit 
must  t>e  presented  to  the  court,  or  Jodgs 
where  the  action  Is  pending,  and  by  it  ad- 
judged to  be  sufficient,  before  notice  can  be 
published.  In  this  state  the  court  decides 
this  question  afterwards,  but  before  judg- 
ment. Code  Civ.  Proc.  <  75  (Gen.  St.  1905, 
S  4952).  It  seems,  therefore,  that  the  pur- 
pose of  this  statute  is  to  require  such  a  de- 
scription of  the  cause  of  action  as  will  enable 
the  court  to  determine  upon  inspection  wheth- 
er the  action  mentioned  in  the  affidavit  and 
that  pending  are  the  same,  and  one  In  which 
service  by  publication  may  be  given,  and  that 
the  word  "show,"  as  used  In  the  statute, 
means  no  more  than  this.  Such  determina- 
tion could  not  be  made  If  the  action  were  dc- 
PcrilxHl  merely  as  "one  of  those  mentioned  in 
.section  72"  as  in  some  of  the  cases  cited, 
nor  if  mentioned  as  "an  action  to  quiet  title 
to  real  estate  as  provided  by  section  72  of 
the  Code  of  Civil  Procedure,"  but  the  words,, 
"this  is  an  action  to  obtain  a  divorce,"  states 
in  the  language  of  the  statute  one  of  the- 
enumerated  actions,  and  describes  it  in  a  way 
that  cannot  be  misunderstood.  Additional 
words  would  be  useless  and  confusing. 

We  think  the  affidavit  sufficient.  The  serv- 
ice made  invested  the  court  with  full  juris- 
diction to  grant  a  divorce.  A  valid  divorce 
having  been  granted,  the  parties  were  no 
longer  husband  and  wife,  and  thereafter 
their  property  rights  were  the  same  as  before 
their  marriage.  The  divorce  eztingulshetl 
whatever  rights  either  might  have  had  in 
the  property  of  the  other  on  account  of  the 
marriage  relation.  Section  647,  Code  Civ. 
Proc.  (Gen.  St  1905,  8  5588);  Baugbman  v. 
Baughman,  32  Kan.  538,  4  Pac.  1003. 

The  statute  does  not  require  the  affidavit 
to  state  tlie  residence  of  the  plaintiff.  This, 
disposes  of  all  the  questions  presented. 

No  error  appearing,  the  judgment  Is  af-- 
firmed.    All  the  Justices  concurring. 
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McQUEEXEY  ▼.  TOOMBY  et  al. 
(Bupreme  Court  of   Montana.     Dec.  4,   1907.) 

1.  APPEAIr-QXIESTIONS      REVIEWABLE— SUFFI- 
CIENCY OF  Pleadings. 

The  complaint,  ia  an  action  to  enjoin  the 
levying  of  an  execntion,  alleged  that  an  executioa 
was  issued  in  a  cause  wherein  one  C.  was  de- 
fendant, and  that  defendant  sberifE  levied  on 
and  sold  certain  property  as  the  property  of 
said  C;  that,  subsequent  to  the  sale,  C.  con- 
veyed the  property  to  plaintiS,  who  redeemed 
from  the  execution  sale ;  and  that  defendant 
was  about  to  resell  the  proi>erty  on  an  execution 
for  a  deficiency  judgment  in  the  same  cause, 
etc.  Held  that,  even  if  it  was  necessary  to  al- 
lege that  C.  was  the  owner  of  the  property,  the 
complaint  was  sufficient  in  that  respect,  in  the 
absence  of  a  direct  attack  in  the  trial  court. 
[Eld.  Note. — ^For  cases  in  point,  see  Cent.  Die. 
Tol.  2,  Appeal  and  Error,  §8  1226-1235.] 

2.  Execution— Sales— Redemption   bt  Pub- 
chaser  FROM  JUOGHENT   DEBTOR— EFFECT. 

Code  civ.  Proc.  §  1197,  provides  that  a 
judgment  becomes  a  lien  on  the  real  estate  of 
the  judgment  debtor  from  the  time  it  is  docket- 
ed, etc.  Section  1233,  relative  to  execution 
sales,  provides  that  on  a  sale  of  real  property 
the  purchaser  is  substituted  to  and  acquires  the 
right,  title,  etc,  of  the  judgment  debtor  thereto, 
etc._  Section  3234  provides  that  property  sold 
subject  to  redemption  may  be  redeemed  by  the 
judgment  debtor  or  his  successor  in  interest  or 
by  a  creditor  having  a  lien  by  judgment,  etc.,  on 
the  property  sold  subsequent  to  that  under 
whicb  it  is  sold.  Section  1235  provides  that 
the  judgment  debtor  may  redeem  on  paying  the 
purchaser  the  amount  ot  his  purchase  with  in- 
terest, etc.,  and  if  the  purchaser  be  also  a 
creditor  having  a  prior  lien  to  that  of  the  re- 
demptloner  other  than  the  judgment  under  which 
the  purchase  was  made,  the  amount  of  such  lien, 
etc.  Section  1230  provides  that,  if  the  debtor 
redeem,  the  effect  of  the  sale  is  terminated,  and 
he  is  restored  to  bis  estate.  Held,  that  where 
'  land  sold  under  execution  is  bid  in  by  the  judg- 
ment creditor  for  less  than  the  amount  of  bis 
judgment  and  a  deficiencjr  judgment  is  entered, 
«ne  subsequently  purchasing  the  judgment  debt- 
or's interest  in  the  land  and  redeeming  from  the 
execution  sale  acquires  title  free  from  the  lien 
of  the  deficiency  judgment. 

Appeal  from  District  Court,  Sliver  Bow 
County;    Jno.   B.  McCleman,  Judge. 

Action  by  John  H.  McQueeney  against  Jobn 
Toomey  and  anotber.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.     Affirmed. 

John  J.  McHatton,  and  John  O.  Brown,  for 
appellants.    Jobn  Lindsay,  for  respondent. 

SMITH,  J.  The  district  court  of  Silver  Bow 
county  tried  this  cause  without  a  Jury,  and 
made  the  following  findings  of  fact  and  con- 
clnstons  of  law : 

"Findings  of  Fact 

"In  the  above-entitled  action,  the  court 
finds  upon  the  testimony  submitted  the  fol- 
lowing facts: 

"First.  The  court  finds  that  an  execution 
was  duly  issued  out  of  the  above-entitled 
court  in  a  cause  wherein  the  defendant  In 
this  action,  John  Toomey,  was  plaintiff,  and 
one  M.  V.  Conroy  was  defendant,  which  exe- 
cution was  delivered  to  John  J.  Qulnn,  sher- 
iff of  the  county  of  Silver  Bow,  state  of 
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M<Httana,  a  defendant  In  this  cause ;  and  that. 
In  pursuance  of  said  execution,  said  sheriff 
levied  upon  and  sold  the  propertj-  described 
in  the  complaint  In  this  action  as  the  property 
of  the  said  M.  V.  Conroy. 

"Second.  The  court  further  finds  that  the 
plaintiff  herein,  John  H.  McQueeney,  subse- 
quent to  the  date  of  said  sale,  and  prior  to 
the  expiration  of  the  one  year  allowed  by  law 
within  which  redemption  of  the  said  property 
might  be  made,  for  a  valuable  consideration 
purchased  from  the  said  M.  V.  Conroy  all  his 
right,  title,  and  Interest  in  the  property  de- 
scribed In  the  complaint  herein,  and  received 
a  deed  therefor,  aud  that  he  is,  at  the  time  of 
this  trial,  and  was  since  the  27th  day  of  Sep- 
tember, 1905  (the  date  of  the  purchase  of  snid 
property),  the  owner  of  the  whole  of  the  said 
property. 

"Third.  The  court  further  finds  that  on  the 
30th  day  of  September,  1003,  and  within  one 
year  after  the  date  of  tlie  purchase  by  him 
of  said  premises,  plaintiff  duly  redeemed  the 
same,  by  causing  notice  of  redemption  to  be 
made  and  served  on  the  said  John  J.  Quinn. 
sheriff  aforesaid,  and  on  the  county  clerk  of 
Silver  Bow  countj*,  Mont.,  by  which  said  no- 
tice plaintiff  claimed  the  right  of  redemption ; 
and  on  the  same  day  plaintiff  paid  to  tlie  .said 
sheriff  the  sum  of  $.^92.  Aud  the  court  flnil.s 
that  the  sum  of  $392  was  the  amount  due 
upon  said  sale  at  said  date,  and  the  full 
amoimt  due  to  effect  redemption  of  said  prop- 
erty. 

"Fourth.  The  court  further  finds  that  on 
the  12th  day  of  October,  190.'),  said  sheriff  is- 
sued his  certificate  of  redemption  to  plaintiff, 
and  that  the  same  was  duly  filed  In  the  ofiiee 
of  the  county  recorder  of  said  Silver  Bow 
county,  Mont. 

"Fifth.  The  court  further  finds  that,  after 
the  redemption  by  plaintiff  of  the  said  prop- 
erty, the  said  sheriff,  upon  the  order  of  de- 
fendant, published  aud  advertised  a  notice 
that  the  said  property  would  be  again  sold, 
upon  an  execution  for  a  deficiency  judgment 
In  the  cause  first  mentioned,  to  wit,  John 
Toomey,  plaintiff,  v.  M.  V.  Conroy,  defendant, 
and  that  said  John  J.  Qulnn,  sheriff,  was  at 
the  time  of  the  commencement  of  this  suit 
about  to  resell  the  same. 

"Sixth.  The  court  further  finds  that  the 
said  property  is  all  situate  In  the  county  of 
Silver  Bow,  state  of  Montana,  and  within 
the  jurisdiction  of  this  court,  and  that  the 
redemption  made  by  plaintiff  was  a  full  and 
complete  redemption  of  the  property  from 
said  sale. 

"Seventh.  The  court  further  finds  that,  at 
the  time  of  the  trial  of  this  cause,  the  Judg- 
ment In  the  case  of  John  Toomey  v.  M.  V. 
Conroy,  In  favor  of  said  Toomey,  had  been 
fully  satisfied  and  receipted  by  the  clerk  of 
the  district  court. 

"Eighth.  The  court  further  finds  that,  at 

the  time  of  the  Issuance  of  the  execution 

which  this  action  is  brought  to  enjoin,  it  was 

issued  for  a  sum  many  times  greater  than 
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the  amount  due  from  M.  V.  Conroy  to  John 
Toomey. 

"Ninth.  The  court  further  finds  that  all 
the  allegations  of  plaintiff's  complaint  are 
true. 

"Conclusions  of  Law. 

"From  the  foregoing  facts,  the  court  finds 
Its  conclusions  of  law  as  follows,  to  ■wit: 

"First.  Tliat  when  the  property  described 
in  the  complaint  was  redeemed  from  the  exe- 
■oution  sale  on  a  Judgment  In  favor  of  John 
Toomey,  plaintiff,  t.  M.  V.  Conroy,  defendant, 
by  John  n.  McQueeney,  who  had  subsequent 
to  the  date  of  said  execution  sale  purchased 
the  interests  of  the  judgment  debtor,  M.  V. 
i'onroy,  said  property  was  not  then  subject 
to  levy  and  sale  under  an  execution  Issued 
upon  a  deficiency  Judgment  In  the  case  of 
Toomey  v.  Conroy ;  and  that,  as  appears 
from  the  record  In  this  case,  the  property  in 
»-ontroversy  was  that  of  John  H.  McQueeney 
nnd  could  not  be  subjected  to  execution  upon 
a  judgment  In  favor  of  John  Toomey  and 
against  M.  V.  Conroy. 

"Second.  As  a  further  conclusion,  the  court 
liolds  that,  when  an  execution  Is  issued  up- 
on a  Judgment,  which  execution  Is  greatly  in 
excess  of  the  amount  actually  due  upon  the 
Judgment,  It  Is  unconscionable  and  void,  and 
the  court  finds  that  in  this  case  said  execu- 
tion was  unconscionable  and  void. 

"Third.  The  court  further  concludes  as  a 
matter  of  law  that  the  remedy  by  Injunction 
is  a  proper  remedy  to  he  exercised  by  the 
court  In  this  case,  and  that  the  plaintiff  is 
entitled  to  a  Judgment  against  the  defendants 
forever  restraining  and  enjoining  them  from 
in  any  manner  levying  the  execution  in  ques- 
tion herein,  and  forever  restraining  them 
from  in  any  manner  casting  a  cloud  upon 
plaintlfTs  title  to  the  property  in  controversy 
in  this  action  by  any  process  issned  out  of  the 
<-ourt  by  virtue  of  the  Judgment  in  the  case  of 
John  Toomev,  plaintiff,  v.  M.  V.  Conroy,  de- 
fendant; and  it  Is  ordered  that  a  judgment 
so  restraining  defendants  be  issued  herein." 

A  decree  was  entered  in  favor  of  the  plain- 
tiff In  accordance  with  the  conclusions  of  law. 
Defendants  appeal  from  the  judgment,  and 
also  from  an  order  denying  a  new  trial. 

Appellants  contend  that  the  finding  of  the 
<-ourt  below  that,  at  the  time  of  the  trial,  the 
judgment  in  the  case  of  Toomey  v.  Conroy 
had  been  fully  satisfied,  is  not  justified  by  the 
evidence,  but  we  do  not  find  It  necessary  to 
decide  that  question. 

It  Is  also  contended  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  for  tlie  reason  that  It  is 
not  therein  alleged  that  Conr*^  was  the  own- 
er of  the  property  levied  upon  and  sold  by 
the  sheriff.  It  is  true  that  the  complaint 
does  not  allege,  in  set  term&  that  Conroy 
was  the  owner;  but,  after  describing  the 
premises,  the  complaint  does  allege  that  Con- 
roy, "for  value,  sold  and  conveyed  by  a  good 
and  sufficient  deed  the  above-described  prem- 


ises and  all  thereof  to  the  plaintiff  herein, 
since  which  time  plaintiff  has  been  and  now  la 
the  owner  and  entitled  to  possession  of  said 
described  premises,  and  the  whole  thereof." 
It  is  also  alleged  that  the  sheriff  levied 
upon  the  real  estate  described,  as  the  prop- 
erty of  Conroy,  and  sold  the  same  to  Toomey. 
There  was  no  demurrer  to  the  complaint, 
and  the  questions  considered  by  the  court  be- 
low were  only  those  involved  in  the  findings 
of  fact  and  conclusions  of  law  supra.  Assum- 
ing that  such  an  allegation  is  necessary,  we 
think  the  complaint  was  sufficient  in  the  ab- 
sence of  a  direct  attack  thereon  in  the  dis- 
trict court 

The  serious  question  involved,  which 
seems  to  be  one  of  first  Impression  in  Mon- 
tana, is  this:  When  real  estate  is  sold  under 
execution  and  bid  in  by  the  Judgment  cred- 
itor for  less  than  tlie  amount  of  his  Judgment, 
what  Is  the  nature  of  the  Judgment  debtor's 
remaining  interest  in  the  property,  during 
the  period  allowed  by  law  for  redemption, 
and  can  be  transfer  that  interest,  whatever 
it  may  be,  to  a  third  person,  so  that  the 
latter,  by  redeeming  from  the  execution  sale, 
can  get  a  legal  title  free  from  the  lien  of 
the  deficiency  Judgment?  The  respondent 
maintains  that  he  can,  while  tbe  appellant 
contends  that  the  deficiency  Judgment  is  a 
Hen  upon  the  property  in  the  name  of  the 
third  person,  and  that  the  creditor  may  resell 
tbe  same  In  tbe  same  manner,  and  with  the 
same  legal  effect,  as  tliough  the  debtor  him- 
self had  redeemed. 

Appellant  has  called  our  attention  to  tbe 
case  of  Curtis  v.  Millard  &  Co.,  14  Iowa,  128, 
81  Am.  Dec.  460,  where  the  court  said:  "Un- 
der our  statute  the  legal  estate  of  a  Judg- 
ment debtor  is  not  divested  by  a  sale  of  his 
laud  under  execution,  until  after  the  expira- 
tion of  the  period  for  redemption,  and  the 
title  has  vested  in  the  purchaser  by  deed 
from  the  sheriff.  Prior  to  the  delivery  of 
such  deed  (which  cannot  be  made  until  after 
the  time  for  redemption  runs  out),  tbe  legal 
estate,  the  possession  aiid  usufruct,  all  re- 
main with  the  execution  debtor,  and  Is  an 
interest  of  value,  or  such  an  estate  as  may 
be  the  subject  of  a  Hen,  or  of  a  sate  under  an 
execution,  or  of  a  conveyance  by  deed  from 
the  debtor.  If,  during  tbe  Interim  between 
the  date  of  the  sale  and  the  delivery  of  tbe 
sheriff's  deed  to  the  purchaser,  other  judg- 
ments are  rtodered  against  tlie  debtor,  it 
lias  been  repeatedly  held  that  they  atta(di  as 
liens  upon  the  debtor's  interest,  which  is 
one  of  real  value,  consisting  not  only  of 
tbe  legal  estate,  rents,  and  profits,  but  the 
consequent  right  to  discharge  the  Hen  and 
make  his  estate  absolute.  If,  under  such 
circumstances,  the  debtor  should  sell  his 
right  and  interest  in  the  prauises,  the  pur- 
chaser would  take  it  subject  to  ail  the  liens 
and  incumbrances  that  existed  uix>u  tbe  same 
in  the  bands  of  the  vendor.  Now,  the  courts 
have  frequently  declared  that  the  purchaser 
of  lands  sold  on  execution  acquires  by  his 
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purchase  no  more  than  a  Hen  ui>on  the  lands 
for  the  nruount  of  his  bid.  lie  acquires  no 
right  or  estate  upon  which  he  could  maintain 
ej«>ctiuent,  or  which  could  be  levied  ujion  and 
sold  for  his  debts.  It  Is  slmi)ly  au  inchoate 
or  conditional  right  to  an  estate,  liable  to  be 
defeated  any  time  within  one  year  by  the 
payment  of  the  purchase  money  and  inter- 
est." It  will  be  seen  that  the  conclusion  of 
the  Iowa  court  seems  to  rest  upon  the  prop- 
osition that,  under  the  Iowa  statute,  after 
a  sale  ujKtn  execution,  the  legal  title  remained 
In  the  judgment  debtor,  and  that  therefore 
the  lien  of  a  deficiency  Judgment  attached  to 
that  legal  title. 

But.  In  the  case  of  Simpson  v.  Castle,  o2 
Cal.  C44,  cited  by  respondent,  this  state  of 
facts  obtained:  One  Post,  being  the  owner 
of  certain  lands,  made  a  mortgage  thereon  to 
the  defendiint  Castle,  to  secure  the  payment 
of  a  debt  due  from  the  former  to  the  latter. 
The  mortgage  was  foreclosed  in  the  usual 
form,  and  at  the  sale  of  the  mortgaged  prem- 
ises under  the  dec-ree  Castle  iiecame  the  pur- 
chaser for  a  sum  less  than  the  amount  of  the 
judgment,  and  received  the  usual  certificate 
of  sale.  Thereuixin  the  deficiency  was  re- 
iwrted  by  the  sherlfT,  and  a  ludgment  there- 
for was  duly  dwketed.  Afterwards,  before 
redemption,  and  before  the  time  for  redemp- 
tion had  expired,  the  mortgagor  (Post)  con- 
veyed the  i)remisea  to  the  plaintiff  (Simpson), 
who,  as  the  successor  in  Interest  of  Tost, 
paid  to  the  sheriff  the  sum  ntKH'ssary  to  ef- 
fect a  redemption,  which  sum  was  accepted 
by  the  sheriff  with  tlie  consent  of  Castle,  to 
whom  the  redemption  money  was  then  paid, 
and  thereniKjn  the  sheriff  delivered  to  the 
plaintiff  a  <-ertlflcate  of  redemption  In  due 
form.  After  the  rc<lemptlou  was  thus  c«)m- 
pletetl.  Castle  sue<l  out  an  execution  on  the 
judgment  for  the  deficiency,  and  the  sheriff, 
under  the  direction  of  Castle,  levied  the  ex- 
ecution on  the  same  premises  and  was  about 
to  sell  them  under  the  execution.  The  ac- 
tion was  brought  to  enjoin  the  sale.  The 
(California  court  In  Its  decision  first  notices 
Practk*  Act  l&'l.  i  2,31,  which  provided 
that  the  judgment  del)tor,  or  a  redemptioner, 
might  redeem  within  six  months  on  paying 
to  the  purchaser  the  amount  of  his  imrchase, 
with  18  i)er  cent,  thereon,  together  with  any 
assessments  or  taxes  which  may  have  been 
paid  by  the  purchaser,  with  Interest,  "and  If 
the  purchaser  be  also  a  cretlitor,  having  a 
Hen  prior  to  that  of  the  re<lemptloner,  the 
amount  of  such  lien  with  Interest."  The 
rourt  then  reviews  the  case  of  McMillan  v. 
Richards.  0  Cal.  4i:5,  70  Am.  Dec.  iiSir>.  where 
It  was  held  that  If  real  estate  which  Is  sulv 
ject  to  a  Hen  be  sold  under  execution  to  the 
iudgment  creditor  for  a  sum  le.s8  than  the 
whole  amount  of  the  judgment,  he  (the  judg- 
ment cretlitor)  still  continued  to  be  "a  cretl- 
itor having  a  Hen"  for  the  unsatisfied  por- 
tion of  the  judgment  upon  the  proi)erty  sold 
under  the  execution;  and  that  neither  the 
judgment  debtor  nor  a  redemptioner  with  a 


subsequent  Hen  could  redeem  without  first 
paying  the  judgment  The  court  then  says 
that  at  the  next  session  of  the  California  Leg- 
islature the  practice  act  of  IS.")!  was  amend- 
ed (St  ISin,  p.  130,  c.  144),  by  adding  thereto 
a  clause  that,  "after  the  sale  of  any  real  es- 
tate, the  judgment  under  which  such  sale 
was  had  slmll  c(»use  to  be  a  Hen  on  such  real 
estate."  We  find  therefore  that,  In  order  to 
abrogate  the  rule  laid  down  in  McMillan  v. 
Richards,  supra,  the  Legislature  of  Califor- 
nia expressly  provided  that,  after  the  sjile 
of  any  real  estate,  the  judgment  under  which 
such  sale  was  had  should  cease  to  be  a  lien 
on  such  real  estate.  But  the  law  was  again 
amended  in  18(»  (St  18(50,  p.  »)2,  c.  «14). 
by  substituting,  for  the  words  last  above 
quoted,  a  provision  to  the  effect  that  In  order 
to  effect  a  redemption,  "if  the  purchaser  be 
also  a  creiHtor  having  a  prior  lien  to  that  of 
the  redemptioner,  other  than  the  judgment 
under  which  such  purchase  was  made,"  the 
amount  of  such  lien,  with  interest  thereon, 
shall  also  be  paid.  The  California  court  then 
says:  "At  the  same  time  section  2.12  (of  the 
practice  act  of  18.11)  was  amended,  and,  as 
amended,  provides  that  in  retleeming  from 
a  redemirtloner,  and  In  the  payment  of  prior 
Hens  held  by  him,  'the  judgment  under  which 
the  property  was  sold  need  not  be  so  paid 
as  a  Hen.'  From  this  history  of  the  deci- 
sions and  legislation  on  the  point  under  dis- 
cussion. It  is  manifest  that  the  amendment 
of  18.19  unequivocally  abrogated  the  rule 
laid  dcnvn  In  McMillan  v.  Richards:  and  we 
think  It  is  equally  clear  that  the  amendment 
of  1800  was  only  intendetl  to  modify  the  rule 
prescribed  by  the  amendment  of  18.19,  and 
not  to  restore  that  announced  in  McMillan 
r,  Richards.  On  the  contrary,  the  opposite 
Intent  Is  apparent  It  was  probably  fore- 
seen that  under  the  broad  laiigutige  of  the 
amendment  of  18.19  It  might  be  claimed  that, 
even  though  the  pn>i)erty  was  redeemed  by 
the  Judgment  debtor,  it  would  not  there- 
after be  subject  to  the  Hen  of  the  unsatisfied 
portion  of  the  judgment  To  obviate  this 
result,  the  amendment  of  1800,  Instead  of 
retaining  the  provision  that  the  Hen  of  the 
judgment  should  cease  almolutely  after  the 
sale,  modified  tlie  nde  by  providing  that  the 
judgment  debtor  or  a  redenqttloner  may  re- 
deem by  paying  the  amount  of  the  purchase. 
with  2  per  cent  i)er  month  interest,  togetlier 
with  any  taxes  or  as.sessments  paid  by  the 
purchaser:  'and  if  the  purchaser  l>e  also  a 
creditor  having  a  prior  lien  to  that  of  tlie 
redemptioner.  other  than  the  Jndgment  un- 
der which  such  purchase  was  nindo.  the 
amoimt  of  such  Hen.  with  Interest.'  " 

The  Montana  Code  (Code  Civ.  Pro<>.  $  12.14) 
provides:  "Property  sold  subject  to  retlcmp- 
tlon,  as  provldetl  In  the  last  section,  or  any 
part  sold  separately,  may  be  rctlcemctl  in 
the  manner  liercinaftcr  providetl.  by  the  fol- 
lowing itersons,  or  tlieir  succes.sors  In  inter- 
est: (1)  Tile  jiulguicnt  deljtor,  or  his  succes- 
sor in  Interest,  lu  y^#ti»=b<f^Vj)»@©gteof 
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the  property.  (2)  A  creditor  baring  a  lien 
by  a  judgment,  mortgage  or  attachment,  on 
the  property  sold,  or  on  some  share  or  imrt 
thereof,  subsequent  to  that  on  which  the 
property  Is  sold.  If  a  corporation  be  such 
creditor,  any  stockholder  thereof  may  redeem, 
in  case  the  officers  of  such  corporations  re- 
fuse so  to  do.  The  persons  mentioned  In 
the  second  subdlTlsion  of  this  section  are, 
in  this  chapter,  termed  redemptioners."  Sec- 
tion 1235  provides:  "The  judgment  debtor, 
or  redemptioner,  may  redeem  the  proi>erty 
from  the  purchaser  any  time  within  one  year 
iifter  the  sale,  on  paying  the  purchaser  the 
amount  of  his  purchase,  with  one  per  ceut. 
per  month  thereon  In  addition  up  to  the  time 
of  redemption,  together  with  the  amount  of 
«ny  assessment  or  taxes  which  the  purchaser 
may  have  paid  thereon  after  purchase,  and  in- 
terest on  such  amount,  and  If  the  purchaser 
be  also  a  creditor  having  a  prior  lien  to  that 
of  the  redemptioner,  other  than  the  judgment 
imder  which  such  purchase  was  made,  the 
amount  of  such  lien  with  Interest."  Section 
123C  provides:  "If  property  be  so  redeemed 
by  a  redemptioner,  another  redemptioner  may, 
within  sixty  days  after  the  last  redemption, 
again  redeem  it  from  the  last  redemptioner 
<»n  paying  the  sum  paid  on  such  last  redemp- 
tion, with  two  per  cent  thereon  in  addition, 
and  the  amount  of  any  assessment  or  taxes 
which  the  last  redemptioner  may  have  paid 
thereon  after  the  redemption  by  him,  with  In- 
terest on  such  amoimt,  and  in  addition  the 
amount  of  any  liens  held  by  said  last  re- 
demptioner prior  to  his  own,  with  Interest; 
but  the  judgment  under  which  the  property 
was  sold  need  not  be  so  paid  as  a  Hen.  The 
property  may  be  again,  and  as  often  as  the 
redemptioner  is  so  disposed,  redeemed  from 
any  previous  redemptioner,  within  sixty  days 
after  the  last  reilemptlon,  on  paying  the  sum 
l>aid  on  the  last  previous  redemption,  with 
two  per  cent,  thereon  in  addition,  and  the 
amonnt  of  any  assessment  or  taxes  which  the 
last  previous  redemptioner  paid  after  the  re- 
demption by  him,  with  interest  thereon,  and 
the  amount  of  any  liens,  other  than  the  Judg- 
ment under  which  the  property  was  sold,  held 
l>y  the  last  redemptioner  previous  to  his  own, 
with  interest.  Written  notice  of  redemption 
must  be  given  to  the  sheriff,  and  a  duplicate 
tiled  with  the  county  clerk,  and  If  any  taxes 
or  assessments  are  paid  by  the  redemptioner, 
or  if  he  has  or  acquires  any  liens  other  than 
that  uimn  which  the  redemption  was  made, 
notice  thereof  must  In  like  manner  be  given 
to  the  sheriff,  and  filed  with  the  county  clerk, 
and  If  such  notice  be  not  filed  the  property 
may  be  redeemed  without  paying  such  tax, 
assessments  or  Hen.  If  no  redemption  be 
made  within  one  year  after  the  sale,  the  pur- 
chaser or  his  assignee,  is  entitled  to  a  con- 
veyance: or.  If  so  redeemed,  whenever  sixty 
<lays  have  elapsed,  and  no  other  redemption 
has  been  made,  and  notice  thereof  given,  and 
the  time  for  redemption  has  expired,  and  tht 
lust  redemptioner  or  his  assignee,  Is  eutltleC 


to  a  sberilTB  deed ;  but  In  all  cases  the  judg- 
ment debtor  shall  have  the  entire  period  of 
one  year  from  the  date  of  the  sale  to  redeem 
the  property.  If  the  judgment  debtor  re- 
deem, he  must  make  the  same  payments 
as  are  required  to  effect  a  redemption  by  a 
redemptioner.  If  the  debtor  redeem,  the  ef- 
fect of  the  sale  is  terminated,  and  he  is  re- 
stored to  his  estate.  Upon  a  redemption  by 
a  debtor,  tlie  jierson  to  whom  the  payment 
was  made  must  execute  and  deliver  to  him 
a  certificate  of  redemption,  acknowledi^tHl  or 
proved  before  an  officer  authorized  to  take 
acknowledgments  of  conveyances  of  real  prop- 
erty. Such  certificate  must  be  filed  and  re- 
corded In  the  office  of  the  county  clerk  of  the 
county  In  which  the  proijerty  Is  situated,  and 
the  county  clerk  must  note  the  record  thereof 
In  the  margin  of  the  record  of  the  ccrtlfi«ite 
of  sale." 

Sections  231  and  232  of  the  California  prac- 
tice act  of  18,"1,  amended  as  indicated  In  the 
opinion  of  the  court  In  Simjison  t.  Castle, 
were  afterwards  In(;ori)orated  in  the  Califor- 
nia Cotles  of  1873.  Our  Code  provisions 
above  noticed  are,  In  substance,  and  almost 
word  for  word,  like  those  of  California  which 
had  been  construed  there  before  i.ieir  adop- 
tion here,  and  we  took  them  with  the  Inter- 
pretation placed  upon  them  by  the  Supreme 
Court  of  California.  In  addition  to  this,  we 
agree  with  the  reasoning  of  the  court  In 
Simpson  v.  Castle,  so  far  as  heretofore  re- 
ferred to.  It  Is  true  that  the  court  In  that 
case  goes  on  to  say:  "But  It  Is  well  settled 
in  this  state  that  after  a  sale  of  real  estate 
under  execution,  or  under  a  decree  of  fore- 
closure, the  legal  title  remains  In  the  judg- 
ment debtor  or  mortgasor  while  the  time  for 
redemption  Is  running,"  and  attempts  to  fur- 
ther justify  Its  det'ision  on  that  ground. 
"With  this  last  line  of  reasoning  we  do  not 
agree,  preferring,  rather,  to  concur  In  the  con- 
clusion of  the  Iowa  court  on  that  branch  of 
the  case  as  based  upon  the  Iowa  statute. 
But  the  California  court  was  wrong  In  Its 
second  conclusion,  for  the  reason  that  at  the 
time  the  decision  was  rendered  there  was  a 
statute  In  that  state  providing  that  a  sale  on 
execution  vested  In  the  purchaser  the  legal 
title  to  the  property.  This  provision  was 
overlooked  by  the  court  in  Simpson  v.  Castle, 
as  was  afterwards  held  in  Pollard  v.  Harlow, 
138  Cal.  Zm,  71  Pac.  454,  and  Leet  v.  Arm- 
bruster,  143  Cal.  C(S,  77  Pac.  Co3.  Our  Code 
provision  is  the  same  as  that  of  California, 
and  reads  as  follows:  "Sec.  12a'?  (Code  Civ. 
Proc.)  Uix)n  a  sale  of  real  proiwrty.  the  pur- 
chaser Is  substituted  to  and  acquires  the 
right,  title,  interest,  and  claim  of  the  judg- 
ment debtor  thereto ;  and  when  the  estate  Is 
less  than  a  leasehold  of  two  years  unexpired 
term,  the  sale  Is  absolute.  •  •  • "  -^-^ 
find,  then,  that  the  legal  title  leaves  the  judg- 
ment debtor  and  vests  In  the  purchaser,  sub- 
ject, however,  to  the  right  of  redemption. 

The  lien  of  a  judgment  duly  docketed  In 
the  jclerk's  office  Is  as  follows:    "From  the 
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time  the  judgment  is  docketed  it  iKJcomes  a 
lien  upon  all  real  proi^erty  of  the  Judgment 
debtor  not  exempt  from  execution  in  the 
county,  owned  by  him  at  the  time,  or  which 
he  may  aftenvnrd  acquire,  until  the  Hen 
ceases."  Code  Civ.  Troc.  i  1107.  The  execu- 
tion sale  transfers  the  Icsal  title  to  the  pur- 
chaser, leaving  In  the  jud^uieut  debtor  simp- 
ly tlie  right  to  redeem.  How  can  it  be  said 
that,  after  he  has  lost  the  legal  title,  the 
debtor  Is  still  the  owner  of  the  property? 
We  are  Inclined  to  the  opinion  that  he  is 
more  nearly  lu  the  position  of  one  who  has  a 
right  to  rei)urchase  the  property  on  certain 
fixed  and  definite  terms.  Of  course,  if  the 
debtor  re<leenis,  the  effect  of  section  ]23(>. 
supra,  is  to  terminate  the  sale  and  restore 
the  estate  to  him,  whereupon  any  deficiency 
Judgment  would  attach  ns  a  lien. 

Appellant  has  cited  the  following  cases, 
which  we  think  we  should  notice.  In  the 
case  of  Crosby  v.  Elkadcr  Lodge,  IC  Iowa, 
309,  It  was  held  that  a  Judgment  cre<Utor 
has  a  lien  upon  the  equitable  Interest  of  the 
Judgment  debtor  in  the  real  estate,  and  such 
interest  may  }ye  levied  upon  and  sold  to  satis- 
fy the  Judgment.  If  we  place  our  decision 
of  this  case  upon  the  statutory  construction 
ndiiptcd  In  Simpson  v.  Castle  alone,  this 
Iowa  case  has  no  application.  But  It  may 
readily  be  distlngtilshed  from  the  case  at 
bar  by  the  statement  that,  after  the  judg- 
ment debtor  has  lost  all  "his  right,  title, 
interest,  and  claim"  in  the  property,  he  no 
longer  has  any  title,  either  legal  or  equitable. 
The  cases  of  I'hyfe  v.  Klley,  15  Wend.  (N.  X.) 
24.S,  30  Am.  I)(H-.  .".,  Titus  v.  Lewis.  ;{  Barl>. 
(X.  Y.)  70.  (Srwn  v.  Stobo,  118  Ind.  aS2.  20 
X.  E.  S.".0,  Warren  v.  Fisli,  7  Minn.  432  (Gil. 
;U7),  Kutherford  v.  Xewmau,  8  Minn.  47  (Gil. 
2S).  82  Am.  Dec.  122,  and  Standisb  v.  Vosberg. 
27  Minn.  17.">,  «  X.  W.  489,  are  founded  upon 
statutes  e.-fsciitially  different  from  ours.  As 
was  said  l>y  the  court  in  Warren  v.  Fish, 
and  substantially  in  Standlsh  v.  Voslwrg,  re- 
ferring to  the  grantee  of  the  Judgment  debt- 
or: "He  was  the  owner  of  the  fee."  In  some 
of  the  states  from  which  the  foregoing  cita- 
tions are  taken  It  is  provided  that,  when  re- 
demption is  made  by  the  defendant  or  his 
heirs,  devisees,  grantees,  etc..  the  sale  of  the 
premises  so  n^leemeil,  and  the  certificate  of 
such  sale,  shall  be  null  and  void  and  the  pro- 
ceeding at  an  end.  See  IMiyfe  v.  Itlley,  su- 
pra. It  will  bo  note<l  that  our  Code  speoifi- 
i-ally  .says :  "If  tiie  debtor  redeem,  the  effect 
of  the  sale  is  terminated  and  he  is  restored 
to  his  estate."  This  language  is  significant, 
and  we  feel  that  we  might  almost  base  our 
decision  upon  it  alone.  Tlie  decisions  of  the 
Supreme  Court  of  Oregon,  in  Dray  v.  Dray, 
21  Or.  .W.  27  Pac.  223,  and  Flanders  v.  Au- 
nmck.  .32  Or.  10,  51  I'ac.  447,  67  Am.  St.  Hep. 
504,  are  based  squarely  ui)on  the  proposition 
that,  after  an  execution  sale,  the  legal  title 
remained  in  the  debtor,  by  statute,  until  the 
delivery  of  a  sheriff's  deed.  In  the  case 
of  Seaman  v.  Galligan,  8  S.  D.  277,  CO  X.  W. 


458,  the  property  was  redeemed  by  the  Judg- 
ment debtor,  and,  in  the  light  of  a  statute 
exactly  like  ours,  the  court  said:  "There 
would  seem  to  be  no  valid  reason  why  a 
Judgment  creditor,  under  whose  execution  a 
sale  has  been  made  for  less  than  the  amount 
of  his  Judgment  and  which  has  been  redeem- 
ed by  the  judgment  debtor,  should  not  have 
tlie  right  to  issue  a  sec-ond  execution,  and  sell 
the  same  proi)erty  again  after  a  redonq-iion 
by  such  debtor."  Stein  v.  Chamblcss,  IS 
Iowa,  474,  87  Am.  Dec.  411,  is  an  Iowa  case, 
resting  upon  Curtis  v.  Millard  &  Co.,  supra, 
and  the  Iowa  statutes.  The  case  of  Daven- 
port V.  Karnes,  70  111.  4(5.",  can  best  be  un- 
derstood by  reference  to  McLagan  v.  Brown. 
11  111.  510,  where  the  court  said:  "In  this 
state,  at  least,  the  principal  estate  continues 
in  the  Judgment  debtor  after  the  sale  on  exe- 
cution so  long  as  the  equity  of  redeuijitlon 
continues,  and,  indeed,  until  the  sheriff's  deed 
is  executed." 

The  Judgment  and  order  are  affirmed. 

Affinned. 

BUAXTLY,  C.  J.,  and  IIOI,L0WAT,  J.,  con- 
cur. 


POPE  V.  ALKXAXDER  et  al. 
(Supreme  Court  of  Montana.    Dec.  .3.  1907.> 

1.  AppKAt  —  MonE   OF   Review  —  Statutohy 
Provisions. 

I'nder  Code  Civ.  Proc.  S  21,  as  amended  bv 
Ross.  Ijuvs  2d  Ex.  Soss.  VMKi,  p.  7.  c.  1,  n'-- 
qairing  the  Supreiiie  ('ourt  to  review  all  quop- 
tions  of  fact  arising  u]>on  the  evidence  preaent- 
«1  in  the  record  and  determine  the  same,  the 
review  of  an  ecjnity  case  may  not  go  furlhe- 
than  to  determine  whether  there  is  a  decided 
lireponderance  in  the  evidence  against  the  find- 
ings of  the  trial  court,  and  not  to  the  extend 
of  a  trial  de  novo. 

2.  Same  —  I'BESfsiPTioNS  —  Elements    that 
Can- NOT  Appkar  in  RKcoan. 

The  Sujireme  Court  is  not  at  liberty  to 
overturn  the  findings  of  a  trial  judge,  even  on  b 
(luestion  which  inquired  clear  and  conviuring  ev- 
idence, unless  tliere  is  n  dear  prepondcrano:- 
nsrainst  the  findings  after  due  allowance  has 
been  made  for  the  absence  from  the  record  of 
such  <'lements  as  have  not  been  or  cannot  be 
reiivoduced  therein :  for  what  might  not  be  clear 
and  convincing  to  the  court  on  appeal  must  he 
presumed  to  have  been  so  to  the  trial  judge 
wiUi  liis  superior  opijortunities  of  judging. 

fKd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Aj)peal  and  Error.  S|  .39.'>r.-30Gf).l 

On  motion  for  rehearing.     Rehearing  de- 
nied. 
For  former  opinion,  see  92  Pac.  208. 

BUAXTLY.  C.  J.  Plaintiff's  motion  for  a 
rehearing  in  this  ca.se,  as  we  understand  It, 
pi'occ«>ds  niion  the  assumption  that,  upon  ap- 
peal to  this  court  in  an  equity  case,  the  aii- 
pellant  is  entitled,  if  he  so  desires,  to  a  trial 
de  novo.  We  do  not  understand  that  the 
statute  (Code  Civ.  Proc.  §  21,  amended  Sess. 
Laws  2d  Ex.  Sess.  190.'{.  i).  7.  c.  1)  re«iuires  or 
permits  a  review  to  this  extent.  While  it 
does  require  this  court  "to  review  all  ques- 
tions of  fact  arising  upon  the  evidence  prc- 
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sentod  In  the  rw-ord  •  •  •  nud  determine 
the  same,"  from  the  very  nature  of  the  case, 
as  was  pointed  out  In  Bordeaux  v.  Bordeaux, 
32  Mont.  ]•"!>,  80  Pac.  C,  and  FInlen  v.  Ileinze, 
.32  Jlont.  3.">4,  80  Pac.  018.  the  review  may 
not  go  further  than  to  determine  whether 
there  Is  a  decided  preponderance  In  the  evi- 
dence asniust  the  findings  of  the  trial  court. 
Though  the  evidence  is  presented  In  question 
and  answer,  it  is  in  cold  type,  without  the 
gestures,  behavior,  or  apjiearance  of  the  wit- 
nesses, and  often,  as  In  this  case,  the  Illus- 
trations made  by  them  through  the  medium 
of  maps,  diagrams,  and  other  Instninientall- 
ties  used  to  make  their  statements  Intelligible. 
It  would  be  manifestly  out  of  place  for  this 
j'ourt  to  undertake  to  try  a  case  and  deter- 
mine It  ns  does  the  district  court. 

AVe  concede  that,  when  a  party  relies  upon 
adverse  use  to  establish  a  right,  his  evidence 
must  be  dear  and  convincing ;  but  this  rule 
must  of  necessity  apply  more  dlre<'tly  to  the 
district  court.  In  a  given  case  what  is  not 
as  clear  and  convincing  to  us  as  might  t)e 
might  have  been  entirely  so  to  the  trial  judge. 
At  least  this  presumption  attaches  to  his  find- 
ings, and  this  court  Is  not  at  lll)erty  to  over- 
turn tliem  unless  there  Is  a  clear  preijonder- 
ance  against  them,  after  due  and  proiier  al- 
lowance has  been  made  for  the  absence  from 
the  record  of  such  elements  In  the  evidence 
as  have  not  been,  or  cannot  be,  reproduced 
therein.  As  we  stated  In  the  original  opin- 
ion, much  of  the  testimony  of  some  of  the 
witnesses  In  this  case  Is  unintelligible,  for 
tiie  reason  that  counsel  failed  to  have  them 
designate  by  letters  or  other  mode  of  Identifi- 
cation the  jwints  ujwn  the  mai>8  and  plats  to 
which  they  referre<l.  If  we  assign  the  mean- 
ing to  this  testimony  which  counsel  Insist 
that  It  should  have,  we  sliould  certainly  agree 
with  them,  and  say  that  the  judgment  should 
be  reversed.  The  presumption  must  obtain, 
however,  that  It  was  understood  by  the  trial 
court  as  lending  support  to  defendants'  case, 
and  hence  that  It  tende<l  to  support  the  find- 
ings as  made.  Are  we  justified  In  saying  that 
It  was  not  clear  and  convincing  to  him?  We 
have  read  and  reread  the  re<'ord  carefully  In 
our  endeavor  to  arrive  at  a  just  conclusion  In 
this  case.  We  find  no  suggestion  made  In 
the  argument  accompanying  the  motion  that 
induces  us  to  think  that  niwn  a  rehearing  we 
might  reach  a  different  conclusion. 

The  motion  Is  accordingly  denied. 

Rehearing  denied. 

HOLIX)WAT,  J.,  concurs. 


STATE  V.   PAISLEY. 

(Supreme   Court   of   Montana.    Dec.   2,   1907.) 

1.  ItonnEBY— Pecirek  of  Force. 

I'nilor  IVn.  Code,  i  H'M),  defining  robbery 
to  be  tile  fi'iouious  taking  of  personalty  "by 
iiienns  of  foi-ce."  etc.,  tiie  use  of  only  such 
force  as  is  necessary  to  take  money  without  re- 


sistance by  the  victim  is  Insufficient  to  consti- 
tute robbery. 

[Ed.  Note.— For  case*  in  point,  see  Cent.  Dig. 
vol.  42.  Robbery,  {  a] 

2.  Samk— SuFnciBNcr  op  Iswmmiatios. 

Since  Pen.  Code.  {  SSHI.  definiDg  robbery, 
does  not  define  the  desreo  of  force  necessiiry  to 
constitute  the  crime,  it  is  unm-cessary  that  the 
information  charge  the  degree  of  force  uwd. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Robbery,  {  2a.J 

3.  Same. 

Under  Pen.  Code,  {  3JM).  defininz  robl)ery 
as  the  felonious  taking  of  personalty  "hy  niean?. 
of  foive  or  fear,"  etc.,  and  section  .'fid.  di-fin- 
ing  the  fear  necessary,  an  information  is  not 
defective  for  failing  to  describe  the  kind  of  fear 
euterti»ine<l  by  the  victim,  where  tl>e  allegation 
of  force,  an  alternative  element  of  the  offense, 
is  sufficiently  charged. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Robbery,  «  2;{.l 

4.  INFOBMATION— PalOB     OKFENSES  —  AlXEOA- 
TIOM— SUKFICIENCV. 

I'"n.  Code,  S  1234.  provides  si>ecial  punish- 
ment for  one  who,  having  been  convicted  in 
another  state  of  an  offense  which,  if  committed 
within  tlic  state,  would  be  a  felony,  is  punish- 
able for  !i  subsequent  olfense  within  the  state. 
Section  214(5  provides  for  a  determination  by 
the  jury  whether  defendant  has  been  convicted 
of  a  previous  offense,  when  such  conviction  is 
cliarged.  Held,  that  it  is  immaterial  whether 
the  crime  of  which  defendant  is  alleged  to  have 
iMvn  convicted  is  a  felony  in  the  foreign  state, 
and  that  it  is  unnecessary  to  ailcRe  the  facts 
constituting  the  crime  there;  it  being  sufficient 
to  clmrge  that  defendant  was  convicted  of  a 
named  offense,  in  a  named  court,  on  a  s|>ecified 
date. 
3.  Cbtminal    Law— .Vppeal— IIabitless    Er- 

BOB. 

If.  in  a  trial  for  robbery,  the  allegations 
of  a  prior  conviction  in  another  state  of  assault 
to  rob  were  insufficient,  because  such  crime  is 
not  known  to  tlie  Montana  law,  if  allegations  of 
a  prior  conviction  of  bursjlnry  are  sufficient  and 
the  punishment  Imposed  does  not  exceed  the 
limit  which  might  have  been  imposed  in  a  case 
of  M  prior  conviction,  the  conviction  will  not  l)e 
reversed,  since  Pen.  Code,  ii  2320,  2R0O,  require 
technical  errors  and  defects  to  be  disregarded 
where  substantial  rights  are  not  affected. 
(5.  Samp.  — Pbiob      Ofpe:«se  — PusisnifERT  — 

"PrNTHIIAMLE." 

"I'unislmble."  as  used  in  Pen.  Code.  {  1232. 
providing  tint  if  one  who,  having  been  convicted 
of  a  feion.v.  is  subsequently  convict(>d  of  an  of- 
fense which  would  lie  "punishable,"  as  a  first 
conviction,  by  imprisonment  in  the  penitentiary 
for  more  than  five  years,  he  is  punishable,  etc., 
means  liable  to  punishment. 

I  Ed.  Note. — For  other  definitions,  see  Words 
and  I'hrases,  vol,  7,  p.  0840.1 

7.  Same, 

Pen.  Code.  S  12.32  (1).  provides  that  if  one. 
who  linviug  been  convicted  of  a  felony,  is  sub- 
se(|uentl.v  convicted  of  an  offen.><e,  which  would 
be  punishable,  as  a  first  convii'tion,  b.v  impris- 
onment in  the  penitentiary  for  more  than  five 
years,  he  is  puni.'ihable  by  imprisonment  for 
not  less  than  ten  years.  Section  302  makes 
robbery  punishable  by  not  less  than  1  year's 
imprisonment  nor  more  than  20  years.  Held. 
tiiat  under  section  1232  if  the  maximum  pun- 
isliment  for  llie  subsequent  offense,  as  a  first  of- 
fense, is  mote  tiian  ,T  .vears.  the  punishment  may 
not  he  less  than  10  yeai-s,  and  hence  one  con- 
victed of  robbery  and  a  prior  offense  may  be 
imprisoned  for  ,■>()  years. 

8.  IXFOKMATION  —  PBIOB     OFFENSE  —  SOFPI- 
CIKNCY. 

Since  under  Pen.  Code.  §  214C,  providing 
for  a   determination  by   the  jury  whether  de- 
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f  endant  has  b«en  convicted  of  a  previoos  offense, 
■when  such  conviction  is  charged,  the  question 
■of  former  conviction  in  controlling,  and  it  is 
immaterial  whether  defendant  served  any  part 
of  the  sentence,  a  statement  in  an  information 
that  defendant  was  sentenced  to  and  did  serve 
seven  years  in  the  penitentiary  of  another  state 
may  be  rejected  as  surplu8ai>;e,  thus  defeating 
an  objection  that  the  information  alleges  an  im- 
possible state  of  facts  by  charging  that  the  sub- 
sequent offense  occurred  within  the  state  at  a 
time  when  the  information  avers  he  was  in  such 
penitentiary. 

•9.  Criminal  Law— AppeaI/— IIabmlksb  Bbbor 
— In.structions. 

Pen.  Code,  §  12.'?2.  provides  for  the  punish- 
ment of  persons  who,  having  Ijeen  convicted  of 
crime,  are  convicted  of  a  subsequent  offense; 
subdivision  1  relating  to  cases  where  the  sub- 
sequent offense  would  be  punishable,  as  a  first 
■offense,  for  more  than  five  years,  and  subdivi- 
sions 2  and  3  to  cases  involving  less  punisli- 
joent.  Held,  that  though  in  a  trial  for  rob- 
bery, which,  under  section  392,  is  punishable  by 
M  years  imprisonment,  it  was  improper  in  in- 
structing on  section  1232  to  include  subdivisions 
2  and  3,  the  error  was  harmless,  where  an  in- 
struction embodying  section  302  was  given,  since 
the  jury  could  not  have  been  misled  nor  con- 
Tnsed. 

10.  Saue  —  Priob  Offense  —  Instbuctions  — 
Pbopbiety. 

Where,  in  a  robbery  trial,  defendant  was 
cliarged  with  having  been  previously  convicted 
of  burglary.  It  was  not  error  to  instruct  oh  the 
defanition  of  and  punishment  for  burglary  to 
enable  the  jury  to  fix  the  punishment,  if  they 
decided  to  do  so.  though  it  would  have  been  suf- 
ficient to  have  instructed  that  burglary  is  pun- 
ishable by  imprisonment  in  the  state  prison. 

11.  Same— Apveal— PBE.TCDICIAL  Ebrob. 

In  a  robberj-  trial,  no  prejudicial  error  is 
shown  in  giving  an  instruction  relating  to  pun- 
ishment, but  confusing  in  that  it  refers  to 
"the  last  two  instructions,"  while  neither  of 
them  relate  to  the  matter  in  such  instruction. 
where  the  record  shows  that  the  jury  returned 
into  court,  and,  at  their  request,  were  further 
instructed  upon  the  question  of  punishment, 
and  does  not  disclose  what  instructions  were 
given  in  response  to  the  request,  since  every 
presumption  is  in  favor  of  the  judgment  of  the 
lower  court,  and  there  being  proper  instructions 
in  the  reiord. 

12.  Same— Evidence— Defendant's  Flight. 

If  the  jury  finds  the  offense  charged  has 
lieen  c-ommitted  by  some  one,  they  mav  consider 
any  lemtimony  tending  to  show  flight  or  con- 
cealment by  defendant  in  determining:  whether 
he  is  guiIt.T. 

ja.  SAMEp-lKSTRrcTioN— Alibi. 

An  instruction  that  one  of  the  defenses 
was  an  alibi  was  not  objectionable  as  leading 
the  jury  to  believe  the  burden  wa4  upon  the 
defendant  to  prove  the  alibi,  where  the  court 
instructed  that  the  burden  was  upon  the  state 
to  show  defendant  wa.s  present  and  participated 
in  the  offense,  and  that  he  should  be  convicted 
unless  his  presence  and  participation  was  shown 
beyond  reasonable  doubt. 

14.  SAjq!— IN-STRITTIOS- Matteb      Covebed — 

Pbopbiety  op  Refusal. 
_    _  An   instruction   is  properly  refused   where 
It  is  covered  by  instructions  given. 

15.  Same  —  Invading    Jury's    Pbovince  — 

CBEMIIILITY    of    WIT.VES8KS. 

I'nder  <3ode  Civ.  Proc.  S  .^390,  providing 
that  the  jury  are  the  ju<lRes  of  the  effect  of  the 
evidence  addressed  to  them.  etc..  an  instruction 
that  police  oflici^rs  and  detectives  had  testified, 
and  that  in  weigliing  their  te.stimony  greater 
care  should  he  used  by  the  jury  as  to  testimony 
of  persons  interested  in  or  eniplovod  to  find 
evidence  against  the  accused  than  in  tlie  case  of 
other    witnesses,    because    of    the    unavoidable 


tendency  and  bias  of  such  persons  to  construe 
everything  as  evidence  against  accused,  and  dis- 
regard everything  not  tending  to  support  their 
preconceived  opini<Mi8,  was  properly  refused  as 
invading  the  jury's  province. 

Appeal  from  Dlsti-ict  Court,  Silver  Bow 
County;  Michael  Donlan,  Judge. 

■William  Paisley  was  convicted  of  robbery, 
and  he  appeals.    Affirmed. 

Peter  Breen,  J.  B.  Kremer.  and  Jesse  B, 
Roote,  for  appellant.  Albert  J.  Galen,  Atty. 
Gen.,  and  E.  M.  Hall,  Asst.  Atty.  Gen.,  for 
the  State. 

HOLLOW  AY,  J.  On  March  24,  1906,  the 
countj-  attorney  of  Silver  Bow  county  fUed 
an  Information  In  the  district  court  charging 
the  defendant  and  appellant,  William  Pals- 
ley,  with  the  crime  of  robbery.  It  was  also 
charged  In  the  Information  that  lu  March, 
1902,  the  defendant  was  convicted  of  the 
crime  of  burglary  in  the  district  court  of 
liarlmer  county,  Colo.;  and  It  Is  further 
charged  that  In  May,  1898,  the  defendant 
was  convicted  of  the  crime  of  assault  to 
rob  and  burglary  In  the  district  court  of 
Park  county,  Colo.  To  this  Information  the 
defendant  entered  a  plea  of  not  guilty.  A 
trial  was  had,  which  resulted  In  a  verdict 
flndlug  the  defendant  guilty  of  robbery  a« 
charged,  and  which  verdict  also  found  that 
the  charges  of  prior  convictions  were  true. 
Upon  this  verdict  there  was  rendered  and 
entered  a  Judgment  against  the  defendant, 
fixing  bis  punishment  at  Imprisonment  In 
the  state  prison  for  50  years.  From  the 
Judgment,  the  defendant  appeals. 

1.  It  Is  contended  by  the  appellant  that 
the  Information  does  not  state  facts  suffi- 
cient to  constitute  the  crime  of  robbery.  Sec- 
tions 390  and  391  of  the  Penal  Code  read  as 
follows: 

"Sec.  300.  Robberj'  Is  the  felonious  taking 
of  personal  property  in  the  possession  of  an- 
other, from  his  person  or  immediate  pres- 
ence, and  against  his  will,  accomplished  by 
means  of  force  or  fear. 

"Sec.  391.  The  fear  mentioned  In  the  tost 
section  may  be  either:  (1)  The  fear  of  an 
unlawful  Injury  to  the  person  or  property 
of  the  person  robbed,  or  of  any  relative  of 
his,  or  member  of  his  family:  or  (2)  The  fear 
of  an  Immediate  and  unlawful  Injury  to  the 
person  or  property  of  any  one  In  the  com- 
pany of  the  person  robbed  at  the  time  of 
the  robbery." 

The  charging  part  of  the  information  is  as 
follows:  "That  at  the  county  of  Sliver  Bow, 
state  of  Montana,  on  or  about  the  9th  day  of 
January,  A.  D.  1906,  and  before  the  filing  of 
this  Information,  the  said  defendant,  William 
Paisley,  did  willfully,  unlawfully.  Intention- 
ally, feloniously,  and  violently,  and  by 
means  of  force  and  putting  in  fear,  take  from 
the  possession  and  from  the  Immediate  pres- 
ence of  one  Thomas  J.  MuUane,  and  against 
the  win  of  the  said  Thomas  J.  Mullane, 
three  thousand  five  hundred  and  eighty-six 
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dollars,  lawful  money  of  tbe  United  States  of 
America,  and  of  the  value  of  three  thousand 
five  hundred  and  eighty-six  (a  more  particular 
description  of  which  said  personal  property  Is 
to  the  county  attorney  aforesaid  unknown), 
which  said  personal  property  was  then  and 
there  in  the  possession  and  In  the  immediate 
presence  of  Thomas  J.  Mullane,  which  said 
personal  property  was  then  and  there  owned 
by  the  Hennessy  Mercantile  Company,  a  cor- 
poration; and  the  said  defendant,  William 
Paisley,  did  violently,  willfully,  unlawfully, 
Intentionally,  feloniously,  and  by  means  of 
said  force  and  putting  in  fear  said  Thomas 
J.  Mullane,  take,  steal,  and  carry  away  the 
said  personal  property  from  the  possession 
and  Immediate  presence  of  the  said  Thomas  J. 
Mullane,  and  against  the  will  of  said  Thomas 
J.  Mullane,  with  intent  then  and  there  In 
him,  the  said  defendant,  William  Paisley, 
willfully,  violently,  unlawfully,  feloniously, 
and  Intentionally,  and  by  means  of  said  force 
and  putting  In  fear  the  said  Thomas  J.  Mul- 
lane, take,  steal,  and  carry  away  the  said 
above  described  personal  property  from  the 
possession  and  Immediate  presence  of  the 
said  Thomas  J.  Mullane  and  against  his  will, 
with  Intent  In  him,  the  said  defendant  Wil- 
liam Paisley,  to  deprive  and  defraud  the  Hen- 
nessy Mercantile  Company,  a  corporation,  of 
its  said  personal  property,  the  said  Hennessy 
Mercantile  Company,  a  corporation  being  then 
and  there  the  true  owner  of  said  property, 
and  to  appropriate  the  said  personal  proper- 
ty to  his,  the  defendant's  own  use."  In  ap- 
pellant's brief  it  is  said  that  this  information 
is  insufficient,  "in  this:  that  It  does  not 
state  what  kind  or  manner  of  force  was  used, 
or  for  what  purpose  the  force  was  used." 
It  is  argued  that.  If  the  force  used  was  only 
such  as  was  necessary  to  take  the  money  with- 
out resistance  on  Mullane's  part,  It  was  not 
the  force  contemplated  by  section  390  above, 
and  we  think  the  correctness  of  that  proposi- 
tion cannot  be  gainsaid,  otherwise  there 
would  not  be  any  distlix'tion  between  rob- 
bery and  larceny  from  the  person.  Territory 
v.  McKem,  3  Idaho  (Hasb.J  15,  26  Pac.  123. 
But  tbe  question  before  us  is:  Is  it  neces- 
sary for  the  pleader,  in  the  information,  to 
specify  the  particular  kind  or  degree  of  force 
which  was  used?  The  particular  kind  and 
degree  of  fear  necessary  Is  defined  in  section 
391  above ;  but  there  Is  not  any  definition  or 
description  whatever  of  the  kind  or  degree 
of  force  required  to  make  out  the  crime. 
The  language  of  the  statute  is  in  tbe  disjunc- 
tive. Either  force  or  fear  is  sufficient,  pro- 
viding the  fear  Is  of  that  character  mention- 
ed In  section  391.  In  24  Encyclopsedia  of 
Law  (2d  Ed.)  996,  it  Is  said:  "While  the 
particular  degree  of  force  requisite  to  effect 
the  crime  Is  not  defined  by  the  common  law, 
nor  In  many  of  the  states  by  statute,  if  any 
injury  Is  done  to  the  person  or  there  Is  any 
struggle  by  the  party  to  keep  possession  of 
the  property  before  it  is  taken  from  him, 
there  will  be  a  sufficient  actual  violence.    If 


there  Is  sufficient  violence  to  efTcr-t  and  car- 
ry out  the  evil  inteut,  its  degree  1«  not  of 
much  imiwrtance."  In  State  v.  Brown,  113 
N.  C.  645,  18  S.  B.  51,  tbe  contention  wa» 
made  that  "no  force  is  charged"  In  an  in- 
dictment chai-giug  robbery;  but  the  <-ourt 
said:  "The  charge  that  tlie  defendant  'did 
make  an  assault,'  •  •  •  and  'put  iu  bod- 
ily fear  and  danger  of  his  life,'  and  'then  and 
there  feloniously  and  violently  did  seize, 
take  and  carry  away'  ?10  in  money  from  the 
prosecutor,  is  a  very  explicit  allegation  of 
force.  Indeed,  the  words  'feloniously  and 
violently'  were  of  themselves  sufficient."  The 
Minnesota  Penal  Code  (Gen.  St.  1894,  5  6478) 
defines  robbery  as  follows :  "Robbery  is  the 
unlawful  taking  of  personal  property,  from 
the  person  or  in  the  presence  of  another, 
against  his  will,  by  means  of  force,  or  vio- 
lence or  fear  of  Injury,  Immediate  or  future^ 
to  his  person  or  property,  or  the  person  or 
property  of  a  relative  or  member  of  his  fam- 
ily, or  of  any  one  In  his  company  at  the  time 
of  the  robbery."  In  State  v.  O'Nell,  71  Minn. 
399,  73  N.  W.  1091,  the  court  said:  "An  in- 
dictment for  a  statutory  ofFense  Is  sufficient 
If  It  alleges  the  commission  of  the  crime  In 
tbe  words  of  the  statute.  If  by  that  means  alt 
that  Is  essential  to  constitute  the  offense  is 
directly  charged;  otherwise  it  Is  not.  State 
V.  Howard,  66  Mhm.  309,  68  N.  W.  1096,  34 
L.  R.  A.  178,  61  Am.  St.  Rep.  403.  The  In- 
dictment In  this  case  follows  the  words  of 
the  statute,  and  directly  charges  that  the 
plaintiffs  In  error  did  unlawfully  take  from 
the  person  of  Frank  Johnson,  against  his 
will,  by  means  of  force  and  violence,  $1.50. 
This  is  a  direct  charge  that  tbe  torce  and  vio- 
lence were  employed  to  obtain  possession  of 
the  money.  The  degree  of  force  employed 
was  immaterial,  and  It  was  not  necessary  to 
allege  that  it  was  such  as  to  put  Johnson  in 
fear  of  immediate  injury  to  his  person,  or 
that  of  some  one  in  his  company."  The  In- 
formation in  this  case  Is  In  substantially  tbe 
same  language  as  the  Information  in  the  case 
of  State  V.  Clancy,  20  Mont.  498,  52  Pac. 
267,  which  information  was  held  to  be  suffi- 
cient. Since  the  Code  does  not  define  the 
degree  of  force  necessary  to  constitute  the- 
crime,  we  hold  that  it  is  not  necessary  for 
the  information  to  charge  the  degree  of  force 
used.  The  Code  says  that.  If  the  taking  was 
accomplished  by  force,  it  is  sufficient;  and 
we  think  that  the  allegation  that  the  taking- 
was  by  means  of  force  Is  suflklent  Again  it 
is  said:  "There  Is  no  allegation  in  the  In- 
formatioa  stating  facts  which  bring  the  of- 
fense within  the  definition  of  fear  as  defined 
in  section  391."  But  this  contention  may  be 
disposed  of  in  the  language  of  this  court  in 
State  V.  Clanty.  above,  where  it  is  said: 
"Without  deciding  whether  tbe  allegation 
with  respect  to  fear  Is  insufficient,  because  it 
omits  to  describe  the  kind  of  fear  entertained 
by  Carroll,  we  think  the  allegation  of  force, 
which  is  the  alternative  element  In  tbe  of- 
fense, rendered  the  information  sufficient  In 
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this  regard;  fear  being  essential  only  In  the 
absence  of  force.  Eliminating  the  allegation 
of  fear,  the  Information  would  be  good." 

2.  The  next  contention  Is  that  the  allega- 
tions of  prior  convictions  are  not  sufficient. 
The  first  of  these  allegations,  omitting  formal 
parts,  is:  "That  heretofore,  to  wit,  on  the 
day  of  March,  1902,  the  said  defend- 
ant, William  Paisley  •  •  •  was,  by  a 
Judgment  duly  given  and  made  by  the  dis- 
trict court  of  the  state  of  Colorado,  In  and 
for  Ijarimer  county,  convicted  of  the  crime 
of  burglary,  and  on  said  Judgment  was  sen- 
tenced to  serve  a  term  of  seven  years  in  the 
state  penitentiary  of  the  said  state  of  Colo- 
rado, and  did  so  serve  said  time."  The  sec- 
ond is  similar,  except  that  It  omits  the  words 
"and  did  so  serve  said  time."  Of  these  al- 
legations it  Is  said  by  appellant:  "They  are 
fatally  defective  for  failure  to  allege  the  law 
of  the  state  of  Colorado  to  show  that  such 
•acts  were  felonies  In  that  state";  and  Com- 
monwealth v.  Finn,  86  S.  AV.  G03,  27  Ky.  Law 
Rep.  771,  Is  cited  in  support  of  this  view. 
But  that  case  is  not  In  point  here.  It  appears 
from  the  opinion  that  In  Kentucky  a  charge 
of  former  conviction  is  held  to  be  a  charge 
of  a  separate  ofTense,  for  the  court  says: 
■"The  attempt  of  the  commonwealth  was  to 
charge  appellee  by  the  second  count  in  the 
Indictment  with  the  offense  of  being  an  habit- 
ual criminal."  And,  since  the  Code  of  that 
state  requires  that  the  Indictment  must  be 
direct  and  certain  as  to  the  circumstances  of 
the  offense  charged,  the  reason  for  the  court's 
conclusion  is  apparent. 

Particular  stress  is  also  laid  upon  the  fact 
that  in  that  case  the  indictment  failed  to 
state  in  what  courts  the  defendant  had  been 
previously  convicted.  This  is  done  in  the 
information  now  before  us.  Furthermore, 
this  court  held  in  State  v.  Gordon,  35  Mont. 
4r)8,  90  I'ac.  173,  that  the  charge  of  prior  con- 
viction Is  not  a  charge  of  a  separate  offense, 
and  therefore  the  reason  for  the  conclusion 
of  the  Kentucky  court  is  absent  here.  Under 
our  Code  it  Is  Immaterial  whether  the  crime 
for  which  the  defendant  Is  alleged  to  have 
l)een  previously  convicted  is  a  felony  In  the 
foreign  state.  Section  1234  of  the  Penal 
Code  reads  as  follows:  "Every  person  who 
has  been  convicted  In  any  other  state,  gov- 
ernment, or  country,  of  an  offense  which.  If 
committed  within  this  state,  would  be  punish- 
able by  the  laws  of  this  state  by  imprison- 
ment in  the  state  prison,  is  punishable  for 
any  subsequent  crime  committed  In  this  state 
in  the  manner  prescribed  In  the  last  two  sec- 
tions, and  to  the  same  extent  as  if  such  con- 
viction had  taken  place  In  a  court  of  this 
state." 

Our  only  concern  Is  to  know  whether  the 
offense  for  which  the  defendant  was  convict- 
ed In  Colorado  Is  one  which  in  this  state  sub- 
jects an  offender  to  imprisonment  in  the 
state  prison;  and  it  Is  not  necessary  to  al- 
lege the  facts  constituting  the  crime  there. 


for  they  arc  not  Issuable  facts.  The  defend- 
ant cannot  now  ask  to  have  the  question  of 
his  guilt  or  Innocence  of  the  crime  charged 
against  him  in  Colorado  determined.  The 
only  issuable  fact  in  this  respect  is:  Was 
the  defendant  convicted  of  the  offense  named 
in  Colorado?  Section  2140  of  the  Penal  Code 
is  conclusive  of  this.  It  provides,  among 
other  things:  "Whenever  the  fact  of  a  pre- 
vious conviction  of  another  offense  is  charg- 
ed in  an  indictment  or  Information,"  etc. 
Under  this  statute,  all  that  the  pleader  is 
required  to  do  is  to  allege  the  fact  that  the 
defendant  had  theretofore  been  convicted  of 
an  offense,  naming  It,  and  giving  the  date 
and  court  which  rendered  the  judgment. 
Courts  of  other  states  having  different  stat- 
utes may  hold  a  contrary  view;  but  we  are 
satisfied  that  our  conclusion  is  the  only  one 
which  can  be  sustained  by  reason,  In  view 
of  the  provisions  of  our  statutes.  This  is 
true  of  all  offenses  known  to  our  law.  But, 
if  the  offense  is  not  known  to  our  law,  then 
the  statutes  above  do  not  govern,  and  a  dif- 
ferent rule  would  have  to  be  applied.  As- 
suming that  the  allegations  of  a  prior  con- 
viction of  the  crime  of  assault  to  rob  are 
not  sufficient,  since  such  a  crime  by  that 
name  is  not  known  to  our  law,  still  it  does 
not  follow  that  this  Judgment  must  be  re- 
versed. The  only  purpose  of  such  allegatiooa 
in  any  event  Is  to  warrant  more  severe  pun- 
ishment than  can  be  Imposed  for  the  particu- 
lar crime  for  which  the  defendant  is  on  trial. 
If  the  allegations  of  the  prior  conviction  of 
burglary  are  sufficient,  and  the  punishment 
imposed  In  this  Instance  does  not  exceed  the 
limit  which  might  have  been  Imposed  In  case 
of  a  prior  conviction,  this  court  would  not 
be  warranted  in  reversing  thp  judgment,  in 
view  of  the  provisions  of  sections  2320  and 
2600  of  the  Penal  Code.  State  v.  Gordon, 
supra. 

3.  But  It  is  urged  with  particular  em- 
phasis that  the  punishment  Imposed  In  this 
Instance  was  not  warranted  by  law.  This 
contention  must  be  resolved  by  reference  to 
sections  392  and  1232  of  the  Penal  Code, 
which  provide: 

"Sec.  392.  Robbery  is  punishable  by  Impris- 
onment In  the  state  prison  for  a  term  not 
not  leas  than  one  year  nor  more  than  twenty 
years." 

"Sec.  1232.  Every  person  who,  having  been 
convicted  of  any  offense  punishable  by  Im- 
prisonment in  the  state  prison,  commits  any 
crime  after  such  conviction.  Is  punishable 
therefor  as  follows:  (1)  if  the  offense  of 
which  such  person  is  subsequently  convict- 
ed is  such  that,  upon  a  first  conviction,  an 
offender  would  be  punlfihable  by  Imprison- 
ment In  the  state  prison  for  any  term  ex- 
ceeding five  years,  such  person  Is  punish- 
able by  Imprisonment  In  the  state  prison  not 
less  than  ten  years.  (2)  If  the  subsequent 
offense  Is  such  that,  upon  a  first  conviction. 
the  offender  would  be  punishable  by  Imnrls- 
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onment  In  the  state  prison  for  five  years,  or  j 
any  less  term,  then  the  person  convicted  of 
such  subsequent  offense  Is  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding  i 
ten   years." 

It  is  said  that  subdivision  1  of  section 
1232  is  only  applicable  to  crimes  the  mini- 
mum punishment  for  ■which  exceeds  five 
year's  imprisonment,  and,  since  robbery  may 
be  punished  by  Imprisonment  for  a  term  of 
one  year,  this  defendant,  if  punishable  at 
all,  could  only  be  punished  under  subdivision 
2  of  section  1232,  wherein  the  maximum  Is 
fixed  at  ten  years'  imprisonment;  but  we 
cannot  agree  with  the  construction  of  this 
section  for  -which  appellant  contends.  What 
is  meant  by  the  language  employed  In  sub- 
division 1  of  that  section,  "would  be  punish- 
able for  any  term  exceeding  five  years"? 
"Punishable"  is  defined  in  Webster's  Inter- 
national Dictionary  as  "deserving  of  or  liable 
to  punishment;  capable  of  being  punished 
by  law  or  right"  As  used  In  this  section, 
we  think  it  means  liable  to  punishment. 
Substituting  this  definition  for  the  word 
"punishable,"  subdivision  1.  above,  would 
read  as  follows:  "If  the  offense  of  which 
such  person  is  subsequently  convicted  Is 
such  that,  upon  a  first  conviction,  an  offender 
would  be  liable  to  punishment  by  Imprison- 
ment in  the  state  prison  for  any  term  ex- 
ceeding five  years,  such  person  la  punish- 
able by  Imprisonment  in  the  state  prison  not 
less  than  ten  years."  In  other  words,  we 
think  this  subdivision  means  that.  If  the 
maximum  punishment  Is  more,  but  not  less, 
than  five  years'  Imprisonment,  then  the  pun- 
ishment for  the  offense  for  which  the  ap- 
pellant was  being  tried  under  the  circum- 
stances could  not  be  less  than  ten  years, 
and  might  be  extended  to  life  Imprisonment 
The  appellant's  case  comes  squarely  within 
the  meaning  of  subdivision  1  above,  as  we 
have  thus  construed  It;  and  the  court  was 
tlierefore  fully  warranted,  so  far  as  this 
record  discloses,  In  meting  out  the  punish- 
ment which   it   did. 

4.  But  it  is  said  that  an  imiiossible  state 
of  facts  is  disclosed  by  the  information.  In 
that  It  Is  alleged  that  the  defendant  was 
sentenced  in  1002  to  a  term  of  seven  years' 
imprisonment  in  the  Colorado  penitentiary, 
and  did  serve  said  time;  and,  since  seven 
.years  have  not  yet  elapsed,  the  Information 
in  effect  charges  that  while  the  defendant 
was  incarcerated  In  tlie  Colorado  penitentia- 
ry he  committed  robbery  In  Montana.  But, 
as  we  have  said  alwve,  all  that  was  requir- 
ed of  tlie  pleader  was  to  state — as  he  does 
in  this  Information — that  the  defendant  "on 

the  day  of  March,  1902,  was  by  a 

judgment  duly  given  and  made  by  the  dis- 
trict court  of  the  State  of  Colorado,  in  and 
for  Larimer  coimty,  convicted  of  the  crime 
of  burglary";  and  the  remaining  portion  of 
the  allegation,  "and  on  said  judgment  was 
sentenced  to  serve  a  term  of  seven  years  in 
the  state  penitentiary  of  the  said  state  of 


Colorado,  and  did  so  serve  said  time,"  may 
be  disregarded  as  surplusage,  for  whether  he 
ever  served  a  day  of  his  term  of  Imprison- 
ment Is  entirely  immaterial  under  section 
214C  above.  No  Issue  could  have  been  raid- 
ed or  tried  upon  that  question.  The  Supreme 
Court  of  Missouri  in  State  v.  Austin,  ll.'f 
Mo.  538,  21  S.  W.  31,  has  held  to  a  contrary 
view — whether  under  a  statute  similar  to 
our  own  we  do  not  know — but,  in  any  event, 
we  are  not  able  to  reach  any  different  con- 
clusion from  a  consideration  of  the  pro- 
visions of  our  Penal  Code. 

5.  Exception  is  taken  to  instruction  No. 
9,  given  by  the  court  which  copies  all  of 
section  12,12  above.  We  think  the  court 
should  not  have  given  subdivision  2  or  3: 
but,  having  given  an  instruction  embodying 
the  provisions  of  section  392,  It  seems  im- 
possible that  the  jury  could  have  been  mis- 
led or  confused  by  embracing  In  Instruction 
No.  9  the  portions  of  section  1232  which 
were  not  applicable  to  this  case.  And  what 
we  have  just  said  is  equally  applicable  to 
Instruction  No.  18. 

6.  While  the  giving  of  Instruction  No.  lO 
was  erroneous,  it  was  error  without  prej- 
udice. The  jury  did  not  fix  tlie  punishment, 
but  left  It  for  the  court  to  fix;  and  since 
the  punishment  prescribed  by  the  court  Is 
within  the  limit  fixed  by  the  statute,  the  de- 
fendant cannot  complain  of  this  technical 
error,  which  manifestly  did  not  work  to  his 
prejudice. 

7.  In  order  to  enable  the  Jury  to  fix  the 
punishment.  If  they  dwlded  to  do  so.  the 
court  gave  Instructions  11  and  12,  defining 
burglary  and  the  punishment  for  that  crime. 
This  was  proper,  since  the  defendant  was 
charged  with  having  been  previously  con- 
victed of  the  crime  of  burglary.  The  court 
might  In  80  many  words  have  told  the  jury 
that  In  this  state  burglary  is  punishable  by 
imprisonment  in  the  state  prison;  but  the 
fact  that  the  court,  in  doing  this,  was  more 
elaborate  than  was  necessary.  Is  of  no  mo- 
ment since  what  the  court  did  tell  the  jury 
was  correct. 

8.  Exception  Is  also  taken  to  the  giving  of 
instruction  No.  l.*}.  This  is  another  instruc- 
tion relating  to  punishment,  hut  is  confusing. 
In  that  It  refers  to  "the  last  two  Instruc- 
tions." while  neither  of  the  two  Instructions 
imiuedintely  preceding  No.  13  relates  to  the 
matter  to  which  the  court  was  trying  to  di- 
rect the  attention  of  the  jury.  The  record 
does  show,  however,  that  after  the  case  had 
been  submitted  to  the  jury,  and  the  jury  had 
considered  the  same  for  some  time,  the  jury 
"now  return  into  oi)en  court,  and  request  the 
court  for  further  itistruotions  as  to  punish- 
ment thereupon  defendant  objects  to  the 
court  giving  further  Instructions  to  the  Jury, 
which  objections  are  by  the  court  overruled, 
and  Instructions  In  accordance  with  the  re- 
quest of  the  jury  are  by  the  court  given, 
'fhereupou  the  jury  retires."  etc.  The  rec- 
ord does  not  advise  us  what  further  Instruf^ 


Mont) 


STATE  V.  PAISLEY. 


671 


tlons  the  court  gave  In  response  to  the  jury's 
request.  The  Code  provides  that  In  such  a 
case  the  court  must  give  such  additional  In- 
structions, In  the  presence  of  the  county  at- 
torney, the  defendant,  and  his  counsel  (Pen. 
Code,  i  2123),  and  that  such  Instructions  shall 
be  in  writing  (Pen.  Code,  S  20TO,  as  amended 
by  Act  February  15.  1901 ;  Seas.  Laws  1901, 
p.  173).  The  instructions  are  a  part  of  the  rec- 
ord of  the  case  or  Judgment  roll.  Pen  Code, 
i  2220.  The  certificate  of  the  clerk  Is  to  the 
effect  that  the  record  contains  a  copy  of  all 
papers  constituting  the  judgment  roll;  so 
that  such  additional  instructions  so  given  by 
the  court  must  be  contained  in  this  record, 
though  not  by  any  particular  designation. 
The  Instrnctlons  dealing  with  the  question  of 
punishment  are  9,  12,  13,  and  18;  and  since 
every  presumption  Is  In  favor  of  the  judg- 
ment of  the  district  court,  and  It  is  Incum- 
bent upon  the  appellant  to  point  out  the 
specific  error  upon  which  he  relies.  In  the 
absence  of  anything  to  show  which  of  these 
Instructions  was,  or  which  Instructions  were, 
given  In  response  to  the  request  of  the  Jury, 
we  must  presume  In  favor  of  the  action  of 
the  trial  court;  and  if,  in  response  to  such 
request,  the  court  gave  Instruction  No.  0, 
while  it  includes  more  than  It  should.  It  is 
not  erroneous,  as  we  have  already  decided, 
and  by  Nos.  11  and  12  doubtless  the  Jury  was 
fully  instructed  upon  the  subject.  At  least 
the  record  fails  to  show  reversible  error  in 
giving  Instruction  No.  13. 

0.  Complaint  Is  made  of  Instruction  No.  IB. 
Of  course,  this  Instruction  Is  not  technically 
correct.  The  opening  sentence  In  part  Is: 
"Flight  or  concealment  is  relevant  testi- 
mony," etc.  Of  course,  that  Is  not  true  as  a 
matter  of  fact  What  the  court  meant  to  say 
was  that  testimony  showing  or  tending  to 
show  flight  or  concealment  is  relevant  testi- 
mony; but  this  Is  not  the  objection  urged. 
A  correct  statement  Is  contained  In  the  body 
of  the  Instruction.  In  appellant's  brief  it  is 
said  that  this  Inrtructlon  directly  told  the 
jury  tliat  "flight  or  concealment  Is  relevant 
testimony  for  the  prosecution  •  •  •  from 
which  guilt  may  be  proven  beyond  a  reason- 
able doubt"  But  this  is  not  what  the  in- 
struction says.  That  statement  In  the  brief 
omits  the  very  Important  phrase,  "and  It 
rames  In  with  other  Incidents."  The  word 
"Incidents,"  as  here  used,  means  circumstan- 
ces. The  first  part  of  the  instruction  assumes 
to  lay  down  a  general  proposition  of  law 
which  Is  made  applicable  to  the  particular 
case  by  the  following  portion  of  the  Instruc- 
tion. Again.  It  Is  contende<l  that  this  Instruc- 
tion Is  erroneous.  In  that  "It  tells  the  Jury 
that  they  may  consider  the  alleged  fact  of 
flight  In  arriving  at  a  verdict  after  they  have 
arrived  at  a  verdict."  But  this  criticism  Is 
not  warranted.  What  the  instruction  does  In 
effect  say  Is  that.  If  the  Jury  are  satisfied 
that  the  crime  charged  In  the  Information 
has  been  committed  by  some  one.  then  they 
may  take  Into  consideration  any  testimony 


showing,  or  tending  to  show,  flight  or  con- 
cealment by  the  defendant,  in  determining 
whether  the  defendant  Is  the  party  guilty  of 
the  offense;  and  this  Is  correct  State  t. 
Lucey,  24  Mont  295,  61  Pac.  994.  The  open- 
ing sentence  of  Instruction  No.  25  Is  as  fol- 
lows :  "Ton  are  instructed  by  the  court  that 
one  of  the  defenses  Interposed  by  the  defend- 
ant In  this  case  is  what  is  known  in  law  as  an 
alibi,  that  Is,  that  the  defendant  was  at  an- 
other place  at  the  time  of  the  commission  of 
the  crime."  Appellant  contends  that  the 
Jury  would  understand  from  this  that  the 
burden  was  cast  upon  the  defendant  to  prove 
the  alibi.  But  the  instructions  must  be  con- 
sidered together;  and.  In  view  of  Instruction 
No.  23,  which  reads  as  follows:  "The  Jury 
win  bear  In  mind  that  the  burden  of  proving 
that  the  defendant  was  present  and  partici- 
pated in  the  alleged  robbery  Is  upon  the 
prosecution,  and.  If  the  prosecution  falls  to 
prove  the  presence  or  participation  In  the  al- 
leged robbery  beyond  a  reasonable  doubt,  then 
it  is  your  duty  to  acquit  the  defendant" — It  Is 
impossible  that  the  jury  could  have  been 
misled.  This  same  question  was  reviewed  at 
length  in  State  v.  Spotted  Hawk,  22  Mont 
33,  5,'  Pac.  102(),  and  we  coincide  with  the 
views  therein  expressed. 

11.  Complaint  Is  made  of  the  refusal  of 
the  court  to  give  defendant's  requested  in- 
structions 20.  32,  and  33 ;  but  we  think  the 
subject-matter  of  these  Instructions  was  fully 
covered  by  the  Instructions  given. 

12.  Complaint  Is  also  made  of  the  refusal 
of  the  court  to  give  instruction  No.  30,  asked 
by  the  defendant,  as  follows:  "You  are  In- 
structed by  the  court  that  in  this  case  there 
has  been  testimony  given  by  police  officers 
and  detectives,  and  In  weighing  their  testi- 
mony greater  care  should  be  used  by  the 
jury  in  relation  to  the  testimony  of  persons 
who  are  Interested  In  or  employed  to  find  evi- 
dence against  the  accused  than  in  the  case 
of  other  witnesses,  because  of  the  natural 
and  unavoidable  tendency  and  bias  of  such 
persons  to  construe  everj-thing  as  evidence 
against  the  accused,  and  disregard  everything 
which  does  not  tend  to  support  their  precon- 
ceived opinions  of  the  matter  In  which  they 
are  engaged."  Such  an  Instruction  Is  errone- 
ous under  any  possible  theory  of  this  or  any 
other  case.  Our  Code  provides:  "The  jury 
subject  to  the  control  of  the  court  In  the 
cases  specified  In  this  Code,  are  the  judges  of 
the  effect  or  value  of  evidence  addressed  to 
them,  except  when  It  Is  declared  to  be  conclu- 
sive," etc.  Code  Civ.  Proc.  {  3390.  This 
statute  is  the  law  of  the  state ;  and,  no  mat- 
ter what  other  courts  may  have  decided,  in 
the  absence  of  like  statutes,  we  are  bound 
by  these  provisions.  It  was  the  province  of 
the  Jury  to  pass  upon  the  weight  of  the  evi- 
dence and  the  credibility  of  the  witnesses,  un- 
influenced by  any  suggestion  from  the  court 
as  to  the  relative  weight  of  the  testimony  of 
the  different  witnesses.  There  is  not  anything 
in  our  Code  which  would  warrant^tbe, giving 
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of  sueh  an  Instmctlon,  while  by  an  unbroken 
line  of  decisions,  covering  a  period  practically 
POPXtenBlve  with  the  life  of  the  territory  and 
state,  the  giving  of  such  an  instruction  has 
lK>en  held  to  be  erroneous. 

We  do  not  concede  that  this  proposed  In- 
struction Is  a  correct  statement  of  facts ;  but, 
in  any  event,  it  Is  a  comment  uix)n  the  weight 
of  the  evidence,  and.  If  It  had  l)pen  given,  the 
court  would  have  invade<l  the  province  of  the 
jury. 

We  find  no  reversible  error  In  this  record, 
and  the  judgment  Is  tliercfore  affirmed. 

Affirmed. 

BRAXTLY,  C.  J.,  and  SMITH,  J.,  concur. 


MADAB  V.  NOUAIAN  et  al. 
(Supreme  Court  of  Idaho.    Xov.  15.  1SX)7.) 

1.  Mines  and  Minkrai.8  — Mininq  Pabtner- 
.snip— When  Kxists. 

In  order  to  tonstitute  a  niiuiug  partnership 
under  the  provisions  of  seotions  XiW  to  .'{.'{OO. 
inclusive,  of  the  Kevised  Statutes  of  1887.  it  is 
essential  that  the  co-owners  actu.illy  engaRe  in 
working  the  mine  or  in  the  business  of  operat- 
ing the  mine.  The  co-tenancy  of  two  or  more 
persons  in  a  mining  claim  is  not  of  itself  suffi- 
cient to  constitute  such  tenants  mining  partners. 
fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  §8  222-2i">.| 

2.  Same— Co-Tenants. 

It  is  not  essential  that  all  tlie  tenants  join 
In  the  worlting  or  business  of  mining  in  order  to 
establish  sucli  partnership,  but  that  relation  may 
be  established  among  such  co-owners  as  have  a<- 
tnally  engaged  in  the  working  or  mining  opera- 
tion. Those  not  so  engaging  will  be  left  to  their 
right  and  chargeable  by  their  duties  as  co-ten- 
ants only. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  S§  222-225.] 

(Syllabus  by   the  Court.) 

Appeal  from  District  Court,  Shoshone 
County;   Kalph  X.  Morgan,  Judge. 

Action  by  John  Madar,  u  c-o-owner  In  a 
mining  claim,  against  Samuel  Xorman  and 
others,  co-owners,  to  collect  a  share  of  the 
exiienses  Incurred  In  working  the  mine  pro- 
portionate to  the  Interest  owned  by  each, 
and  to  have  the  same  de<;lared  a  lien  upon 
the  mine.  Demurrer  to  the  complaint  was 
sustained,  and,  on  refusal  to  amend,  Judg- 
ment of  dismissal  was  thereupon  enterinl. 
Plaintiff  appealed.    Alfirmcd. 

Henry  P.  Knight,  for  appellant.  A.  G. 
Kerns,  for  renpondeuts. 

AII.SIIIE,  C.  J.  In  this  case  the  trial 
court  sustalmnl  a  demun-er  to  the  couiplaiut. 
and,  on  plaintiff's  refusal  to  nniend,  entered 
judgment  of  dismissnl  aguinst  him.  This 
appeal  is  from  the  judgment. 

The  only  question  to  lie  determined  on 
this  api)eal  is  whether  or  not  under  the 
provisions  of  sections  3.'$<K)  to  .tiOi),  of  the 
I{evist>d  .'Statutes  of  1887,  all  the  ct)-owners 
in  a  mine  .ire  mining  partners  by  virtue  and 
■Reason  of  their  ownersliip,  or  whether  it  is 


necessary  for  them  to  unite  te  actually  work- 
ing the  mine  in  order  to  become  such  part- 
ners. If  the  ownership  alone  is  all  that  is 
essential  to  the  creation  of  a  mining  part- 
nership, the  complaint  in  this  case  is  suffi- 
cient. If  not,  the  demurrer  was  pry[>erly 
sustained.  Section  3300  provides  that  "a 
mining  partnership  exists  when  two  or 
more  jwrsons  who  own  or  acquire  a  minlu:; 
claim  for  the  purinme  of  working  It  and  ex- 
tracting the  mineral  therefrom,  actually  en- 
gage In  working  the  same."  In  Hawkins  v. 
Spokane  Hydraulic  Mln.  Co.,  3  Idaho,  241,  28 
Pa<-.  43.3,  some  things  were  said  by  the  court 
that  Indicjite  the  view  "that  the  co-owners  in 
a  mining  claim  are  partners"  by  reason  of 
their  ownership,  irrespective  of  the  fact  of 
their  working  the  mine.  This  expression, 
however,  must  be  read  and  viewed  In  the- 
light  of  the  facts  of  that  case  and  tbe  con- 
ditions luider  which  It  was  presented.  Tiut 
case  was  tried  by  Iwth  plaintiff  and  defend- 
ant on  the  theory  that  a  mining  partnership 
existed  lietween  them,  and  they  differed  as- 
to  the  legal  results  tliat  flow  from  that  re- 
lation. The  defendant's  contention  was  that 
the  plaintiff  should  share  with  it  a  large  sum 
of  expenses  that  had  been  Incurred  in  the 
operation.  The  condition  of  the  case  Is  more 
fully  Illustrated  by  the  opinion  (3  Idalio.  <!5<t. 
.33  Pac.  40)  on  the  appc  I  from  the  final 
Judgment.  The  confusion  has  evidently  aris- 
en In  some  of  the  cases  under  a  statute  like 
ours  In  the  Indiscriminate  use  of  the  words 
"owners"  and  "partners."  Section  :ia»0.  su- 
pra, seems  to  require  that.  In  order  to  form  ,i 
mining  partnership,  two  or  more  jiei-sons  must 
first  "acquire  a  mining  claim."  and  that  this 
acquisition  mu.st  be  followed  by  actually  en- 
gaging in  working  the  mine.  If  A..  B..  C, 
and  D.  own  each  a  one-fourth  Interest  In  a 
mining  claim.  A..  B.,  and  C.  may  unite  In 
working  the  property,  and  would  undoubted- 
ly thereby  become  mining  partners  under  the 
provisions  of  this  statute,  but  their  doing 
so  would  not  make  D.  a  iwrtner  if  he  should 
decline  to  join  them,  and  refused  to  partici- 
pate In  the  working.  If,  after  the  formation 
of  such  a  partnership,  any  disagreement 
should  arise  among  the  partners  as  to  the 
method  of  oiierating  and  conducting  the 
work,  thereupon  the  provisions  of  section 
SJOft  might  be  lnvoke<l,  and  those  owning  "a 
majority  of  the  shares  or  Interest  In  the 
partnei-sliip"  would  be  entitled  to  dictate  as 
to  the  manner  in  which  the  business  should 
be  conducte<l.  That  section  reads  as  follows: 
"The  decision  of  the  members  owning  a  ma- 
jority of  the  shares  or  Interests  in  a  mining 
partnership  binds  It  in  the  conduct  of  its 
business." 

This  view  seems  to  have  been  at  least  In- 
dicated by  the  courts  in  several  cases.  Per- 
hai)8  the  most  pronounced  expression  from 
any  court  on  this  hlontlcal  subject  is  that 
to  be  fotmd  in  First  Xat.  Bank  of  Hailey  v. 
<}.  V.  B.  Mln.  Co.  (C.  C.)  80  Fed.  449,  where- 
in Fetleral  Judge  Beutty  of  the  District  of 
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Idaho,  In  considering  these  statutory  provi- 
sions, said:  "This  statute  determines  that 
such  partnership  exists  when  the  owners  of 
a  mining  property  'actually  engage  In  work- 
ing the  same,'  and  that  no  'express  agree- 
ment' is  necessary,  but  that  the  relation  ex- 
ists when  the  'ownership'  and  'working'  of 
the  mine  by  the  parties  exist  This  language 
seems  to  indicate  that  a  mining  partnerslilp 
exists  only  between  those  owners  who  actu- 
ally engage  in  the  working,  or,  by  some  con- 
sent or  understanding  with  each  other,  agree 
to  It.  It  seems  clear  from  the  statute  that. 
If  two  or  three  Joint  owners  work  without 
the  consent  of  the  third,  they  cannot  there- 
by make  him,  or  his  Interest  in  the  mine,  li- 
able fbr  the  debts  they  incur,  nor  do  they 
deprive  him  of  his  share  of  any  resulting 
profits."  In  Anaconda  Copper  Mln.  Co.  v. 
Bntte  &  B.  Mln.  Co..  IT  Mont.  510,  43  Pac. 
924,  the  Supreme  Court  of  Montana  was  con- 
sidering the  provisions  of  the  Montana  Code, 
which  are  Identical  with  our  sections  3.300 
to  3309,  inclusive,  and  said:  "A  mining  part- 
nership is  formed  by  reason  of  the  exist- 
ence of  certain  facts  described  in  the  stat- 
utp.  Those  facts  are:  (1)  That  two  or  more 
persons  shall  own  or  acquire  a  mining  claim 
for  the  purpose  of  working  it,  and  extract- 
ing the  minerals  therefrom  (section  3350. 
Civ.  Code);  that  is  to  say,  the  relation  arises 
from  the  ownership  of  the  shares  or  interests 
in  the  mine.  This  Is  the  first  fact  as  a 
fomidatlon  for  a  mining  partnership.  (2) 
Tlio  second  fact  required  to  exist  Is  that  such 
owners  actually  engage  In  working  the  mine. 
Do  these  two  conditions  exist  in  the  case  at 
bar?  The  first  condition  Is  a  fact.  Plaintiff 
and  defendant  own,  and  have  acquired  for 
mining  purposes,  the  grotmd  In  controversy. 
The  second  fact  does  not  exist.  The  plain- 
tlfC  and  defendant  were  not  actually  engaged 
In  working  the  mine.  This  Is  clear  from  the 
pleadings  and  the  testimony.  The  defendant 
was  working  the  disputed  portion  alone,  and 
excluding  the  plaintiff  therefrom.  Therefore 
the  partnership  did  not  exist."  2  Lindiey 
on  Mines,  §  808,  suggests  a  similar  view,  and 
2  Snyder  on  Mines,  §  1517,  says:  "So  it 
would  seem  that  mere  Joint  ownership  of 
ni'iiing  claims  does  not  constitute  a  mining 
I);:i-inershlp;  nor  will  the  performance  of 
more  annual  labor,  made  necessary  by  law, 
create  the  relationship.  They  must  actually 
engage  in  the  development  and  operation  of 
the  mine  in  the  ordinary  course  of  mining.'' 
The  more  assertion,  however,  of  this  turgid 
and  splenetic  author  would  not  be  very  con- 
Tlnoing  or  persuasive  with  us,  in  view  of 
the  closing  sentence  of  his  section  14.33  and 
noting  bis  apparent  inability  to  grasp  the 
point  at  issue  In  Hawkins  v.  Spokane  Ily- 
dranltc  Min.  Co.,  supra,  and  the  admitted 
facts  as  to  the  partnership  on  which  the 
case  rested,  but  in  section  1517  he  seems  to 
have  arrived  at  a  correct  conclusion.  See, 
alaj,  Prince  v.  I>amb  (Cal.)  m  Vac.  ftSO;  No- 
lan T.  Lovelock,   1  Mont  224;    Charles  v. 


Eshleman,  6  Colo.  <107.  We  conclude  that 
under  the  statutes  of  this  state  defining  a 
mining  partnership,  and  prescribing  its  pow- 
ers and  duties,  such  a  partnership  can  only 
exist  among  those  co-owners  who  "actually 
engage  in  working  the  mine,"  and  that  suoli 
co-owners  as  do  not  so  engage  In  the  busi- 
ness are  not  amenable  to  the  law  of  uilnln.c 
partnership,  but  must  be  dealt  with  nccorU- 
ing  to  the  principles  of  law  governing  theiii 
as  co-tenants.  The  demurrer  to  the  com- 
plaint was  properly  sustained,  and  the  Judg- 
ment must  therefore  be  affirmed. 

Judgment  afllrmed,  and  costs  awarded  tt> 
respondents. 

SULLn^AN  and  STKWAUT.  JJ.,  coucur. 


CONNOLLY  et  al.  v.  WOODS,  Judge,  et  al. 
(Supreme  Court  of  Idaho.    Nov.  15.  1907.) 

1.  MANnAMUs— Application— Pabties  in  In- 
terest—Proceditbe. 

Under  the  provisions  of  paraerapb  5  of 
I  rule  28  of  the  rules  of  this  court  (.''.2  Pac.  xii). 
I  when  an  application  for  any  of  the  writs  named 
'  in  said  rule  is  made  where  a  court,  judge,  or 
I  other  officer  or  any  board  or  tribunal  is  named 

in  the  affidavit  as  defendant,  such  atfidavit  must 

disclose  the  name  or  names  of  the  real  party  or 
;  parties  in  interest  or  whose  interest  would  be 
I  directly  affected  by  the  proceeding,  and  in  such 

cases  the  applicant  must  cause  to  be  .served  upon 
I  such  party  or  parties  in  interest  a  certified  copy 
I  of  the  aftidnvit  and  writ,  the  same  as  upon  the 
I  defendant  named  in  the  affidnvit.  and  must  pro- 
I  duce  and  file  in  the  office  of  the  clerk  of  this 
'  court  the  same  evidence  of  service  thereof. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  33.  Mandamus,  §  3.36.1 

'  2.  .Same — DEStoNATioN  op  Pabties. 

The  party  prosecuting  a  special  proceeding 
I  must  be  designated  as  the  plaintiff  and  the  ad- 
verse party  ihe  defendant.    Section  4055,  Uev. 
I  St.  1887. 

3.  Cabhiehs  —  Wno  abe  Common  Carbieds  — 
Failure  to  Perform  Duties. 

Under  the  provisions  of  section  5.  art.  11,  of 
the  Constitution  of  this  state,  all  railroads  are 
declared  to  be  public  highways  and  common  car- 
riers, subject  to  legislative  control,  and  under 
its  provisions  it  matters  not  what  the  intention 
of  the  incorporators  of  a  railroad  is  or  may  bo 
as  to  whether  it  is  a  common  carrier  or  not. 
it  is  made  a  common  carrier  by  said  i)rovisions, 
and.  in  case  it  refuses  to  perform  any  of  the 
duties  that  it  owes  to  the  public,  it  may  be  com- 
pelled to  do  so. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus.  $  2C8.1 

4.  Eminent   Domain  — Condemn.vtion    Pro- 
CEEDiNos— Defenses. 

Wiiere  a  railroad  corporation  organized  un-- 
der  the  laws  of  this  stjite  commences  proceed- 
ings to  condemn  land  for  its  riglit  of  way,  tlie 
averment.s  in  the  answer  to  the  effect  that  such 
corporation  is  not  a  public  service  rorpomtion. 
and  has  been  organized  fraudulently,  and  does 
not  intend  to  serve  the  public,  is  no  defense  to 
such  proceedings. 

fEd.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  $  468.1 

5.  Mandamus — When  Allowed. 

Under  the  provisions  of  sections  4977  and. 
4978  of  the  Itevised  Statutes  of  1.SS7.  mandamus 
cannot  be  used  to  correct  any  order  of  a  c'ourt 
in  passing  upon  a  motion  to  strike  out  portion.-i 
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of  a  plcndine  it  the  court  is  acting  within  its 
jurisdiction  to  pasH  upon  such  motion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Di(C. 
vol.  33.   Mandamus.  §  84.1 

6.  Same. 

The  gent'ral  rule  is  that  it  is  not  the  func- 
tion of  mandamus  to  reverse  orders  of  inferior 
courts  or  tribunals  acting  within  their  jurisdic- 
tion. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §  103.1 

7.  Same. 

In  case  a  court  refnses  to  act  in  matters 
over  which  he  Ims  jurisdiction,  he  may  be  com- 
pelled to  do  so. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dijf. 
vol.  33.  Mandamus.  §  02.] 

8.  Same. 

The  case  of  Hill  v.  Morgan.  .Tudge.  0  Idaho, 
718.  7«  I'ac.  :iZ\.  cited,  and  distinguished. 

9.  Eminkxt  Domain— Extent  of  Right. 

t'nder  the  provisions  of  our  Constitution 
the  authority  to  exercise  tlie  right  of  eminent 
domain  has  been  extrnclt>d  beyond  that  right  in 
many  of  the  states. 

10.  Mandamts— To   Common    Cabrieb— Xeq- 

LEtT  OK  Dl'TY. 

T'nder  the  provisions  of  our  Constitution 
and  the  law,  the  rnilroad  company  referred  to 
in  this  opinion  is  a  common  carrier  or  a  public 
service  corporation,  and  cannot  legally  use  its 
line  of  railroad  for  the  private  use  and  benefit 
of  any  one.  and,  if  it  refuses  to  perform  its 
duties  as  a  public  service  cor|K>ration,  it  may  be 
compelled  to  do  so. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  S  2(>8.1 

11.  Same— To  Judge— Discretionaby  Act. 
Held,  that  the  action  of  the  c-ourt  in  strik- 
ing certain   ))aragraphs  of  the   answer  was  a 
judicial  act  within  its  sound  legal  discretion,  and 
cannot  be  reviewed  by  writ  of  mandate. 

fEd.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §  84.] 

(Syllabus  by  the  Court.) 

Application  by  John  J.  Connolly  and  others 
for  WTlt  of  niandnmns  to  W.  W.  Woods, 
Judge,  and  othera. 

Original  pnK-eediug  in  this  court  for  writ 
of  mandate  to  compel  the  t«urt  of  the  First 
.tudlcial  district  in  and  for  the  c-ouuty  of 
Kootenai  to  hear  certain  defenses  presented 
by  tlie  defendants  in  the  original  nctlou.  Al- 
ternative writ  issued,  and  ou  return  day  an- 
swer and  motion  to  quash  filed  by  the  defend- 
ants.    Motion  to  quash  8ustnine<1. 

Chas.  h.  Heltnian  and  C.  W.  Beale.  for 
plaintiffs.  The  persons  who  appeared  on  be- 
half of  the  defendants  are  not  attorneys  au- 
thorized to  practice  in  this  court,  and  would 
not  have  been  permitted  to  present  the  case 
in  this  court,  but  for  the  presumption  that 
some  one  of  them  was  an  attorney  of  this 
court.  See  Eklund  v.  I^ewls  Lumber  Co.,  92 
Pac.  .5.^2. 

SUIXIVAN,  J.  This  Is  an  original  appli- 
cation to  this  court  for  a  writ  of  mandate 
to  the  honorable  W.  W.  Woods.  Judge  of  the 
First  Judicial  district,  oommanding  him  to 
set  aside  an  order  made  on  June  11,  1907, 
appointing  three  commissioners  to  assess  and 
determine  the  damages  which  the  defend- 
ants, who  are  plaintiffs  here,  might  sustain 


by  reason  of  the  condemnation  and  appro- 
priation of  certain  land  for  a  railroad  rlghc  of 
way,  and  to  allow  plaintiffs  in  this  proceed- 
ing to  present  their  defense  and  evidence  in 
support  of  the  allegations  of  paragraphs  5  to 
11,  inclusive,  of  their  answer,  In  the  action, 
brought  for  the  condemnation  of  said  rail- 
road right  of  way,  which  paragraphs,  with 
the  exception  of  a  portion  of  paragraph  8, 
was  stricken  out  by  the  court  on  motion,  and 
that  the  plaintiffs  in  this  proceeding  be  al- 
lowed to  have  a  hearing  upon  the  merits  of 
the  controversy  as  set  forth  In  said  stricken 
paragraphs.  The  alternative  writ  of  mandate 
was  issued  and  served  upon  the  said  Judge. 
Upon  the  retiu-n  day,  the  Judge  filed  Ms  an- 
swer and  a  motion  to  quash  the  alternative 
writ  of  mandate.  The  motion  is  based  upon' 
tn'o  separate  grounds,  the  first  of  Which  is 
that  the  affidavit  upon  which  the  altemativc' 
writ  was  Issued  does  not  comply  with  para- 
gi-aph  5  of  rule  28  of  the  rules  of  this  court 
(32  Pac.  xii),  in  that  it  does  not  disclose  the 
name  or  names  of  all  the  real  parties  in  in- 
terest, or  the  names  of  those  whose  inter- 
ests would  be  directly  affected  by  these  pro- 
ceedings, and  that  it  does  not  appear  that  a 
certified  copy  of  the  affidavit  and  writ  was 
served  upon  the  real  party  in  interest,  and 
that  no  proof  of  any  service  has  been  filed 
in  the  ofilce  of  the  clerk  of  this  court  as  re- 
quired by  said  rule;  and,  second,  that  it  ap- 
pears from  the  records  and  files  that  the  acts 
of  which  the  petitioner  complains  were  the 
Judicial  acts  of  a  court  of  Justice  acting  In 
his  Judicial  capacity.  In  limine,  this  pro- 
ceeding was  commenced  in  this  court  under 
the  following  title,  to  wit:  "The  Idaho  & 
Northwestern  Ry.  Co.,  Ltd.,  a  Corporation, 
Plaintiff,  V.  John  J.  Connolly,  Louis  I.  Sterl- 
gere,  and  Idaho  Northwestern  Ry.  Ca,  Ltd., 
a  Corporation,  Defendants" — that  being  the 
title  of  the  proceedings  brought  for  the  con- 
demnation of  said  laud  for  the  railroad  right 
of  way.  Upon  the  bearing  this  court  directed 
that  all  future  proceedings  In  this  case  be  in 
the  name  of  John  J.  Connolly  et  al..  Plain- 
tiffs. V.  W.  W.  Woods,  Judge,  et  al..  Defend- 
ants. 

I'nder  the  provisions  of  section  4955  of 
the  Uevisetl  Statutes  of  1387  a  party  prose- 
cuting a  special  proceeding  must  be  desig- 
nated as  the  plaintiff  and  the  adverse  party 
the  defendant.  The  case  was  heard  both  up- 
on tlie  motion  and  merits  at  the  same  time. 
A  stipulotlon  of  facts  was  filed  before  the 
hearing.  We  will  first  proceed  to  dispose  of 
the  motion  to  quash,  the  grounds  of  which 
are  above  recited.  It  is  contended,  nnder 
said  motion  that,  under  paragraph  5  of  rule 
28  of  the  rules  of  this  court,  the  offldavlt  for 
a  writ  of  mandate  must  disclose  the  name  or 
names  of  the  real  party  in  Interest  whose 
Interest  will  be  directly  affected  by  the  pro- 
ceeding, and  that,  under  the  provisions  of 
said  rule,  the  applicant  must  serve  on  such 
party  or  parties  in  Interest  a  certified  copy 
of  the  aflldavit  and  writ  Issued  thereon  In  the 
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same  manner  as  upon  the  defendant,  and 
must  produce  and  file  in  the  office  of  the 
clerk  of  this  court  evidence  of  such  service. 
Said  paragraph  5  is  as  follows:  "The  appli- 
cation for  the  issuance  of  any  of  the  above 
writs  must  be  set  forth,  In  addition  to  the 
other  requisite  matters,  the  reasons  which 
render  It  indisiwusable  the  writ  should  issue 
originally  from  this  court,  and  the  sufficiency 
or  insutBclency  of  tlie  reasons  so  set  forth 
will  be  determined  by  the  court  in  awarding 
or  refusing  the  application.  In  case  any 
court,  judge  or  other  officer,  or  any  board  or 
other  tribunal,  in  the  discharge  of  duties  of 
a  public  character,  be  named  in  the  affidavit 
as  defendant,  such  affidavit  must  disclose 
the  name  or  names  of  the  real  party  in  In- 
terest, or  whose  interest  would  be  directly 
affected  by  the  proceedings,  and  in  such  case 
it  shall  be  the  duty  of  the  ajiplicant  obtain- 
ing the  order  to  serve  or  cause  to  be  sen-ed 
upon  such  party  or  parties  in  interest  a  cer- 
tifled  copy  of  the  affidavit  and  writ  Issued 
thereon  in  the  same  manuer  as  upon  the  de- 
fendant named  in  the  affidavit,  and  to  pro- 
duce and  file  in  the  office  of  the  clerk  of  this 
court  the  same  evidence  of  service."  '\Miile 
the  application  for  the  writ  shows  the  name 
of  the  real  party  in  Interest,  to  wit,  the  Ida- 
ho &  Northwestern  Hallway  Company,  there 
is  no  proof  of  any  service  of  the  affidavit  and 
writ  ui)on  such  party,  and  it  was  conce<led  on 
the  argument  that  no  such  service  had  been 
made.  Therefore  tlie  motion  to  dismiss  ought 
to  be  sustained.  It  is  true  the  orders  com- 
plained of  were  nmde  by  the  court  or  Judge, 
but  the  real  party  in  interest  is  said  rail- 
way company,  and  in  all  such  cases  It  is  usu- 
ally considere<l  that  the  party  in  whose  favor 
an  order  is  made  will  sise  to  it  and  defend 
on  behalf  of  tlie  judge  or  court,  and  the  pro- 
visions of  said  rule  requiring  the  service  of 
a  certifiMl  copy  of  the  affidavit  and  writ 
issued  to  be  served  upon  the  real  party  in 
Interest  and  to  file  the  evidence  of  such  serv- 
ice with  the  clerk  of  this  court  is  only  a  rea- 
sonable provision,  and  must  be  adhered  to 
in  this  class  of  proceedings. 

In  support  of  the  second  ground  of  said 
motion,  it  Is  contended  that  the  orders  of 
the  court  complained  of  were  the  Judicial 
acts  of  said  Judge  acting  in  a  Judicial  capaci- 
ty, and  hence  could  not  be  controlled  by  a 
writ  of  mandate.  The  act  complained  of  is 
the  striking  out  of  certain  paragraplis  of 
the  answer,  thereby  depriving  the  defendants 
of  their  alleged  defense.  That  defense.  In 
substance,  is  that  said  railway  coriwration 
has  been  created  and  organized  fraudulent- 
ly for  the  sole  purpose  of  enabling  the  B. 
R.  Lewis  Lumlier  Company,  a  private  cor- 
poration, to  evade  the  laws  of  the  state  in 
order  that  It  may  indirectly  be  enal)led  to 
exercise  the  right  or  power  of  eminent  do- 
main for  its  own  private  use  and  benefit, 
and  not  for  the  use  and  benefit  of  the  gener- 
al public  as  a  common  carrier  of  passen- 
gers and  freight    While  there  were  specific 


allegations  or  averments  In  the  answer  of 
other  matters  affecting  the  organization  and 
Incorporation  of  said  railway  company,  the 
most  of  them  go  to  the  question  of  the  fraud- 
ulent organization  of  said  company,  and 
that  It  was  not  organized  for  the  benefit  of 
the  public  or  for  public  use,  but  was  organ- 
ized for  a  private  purpose,  and  therefore 
was  not  entitled  to  exercise  the  right  of 
eminent  domain  in  the  condemnation  of 
land  for  a  right  of  way.  One  of  the  promi- 
nent questions  in  this  case  is  wliether  the 
Idaho  &  Northwestern  Railway  Company  is 
building  or  extending  its  lines  of  railway 
for  public  or  only  for  private  purposes.  In 
otiier  words,  whether,  under  the  provisions 
of  our  Constitution  and  law,  that  railway 
company  Is,  in  fact,  a  public  service  corpo- 
ration, and  for  that  reason  required  and  may 
be  compelled  to  serve  the  public  In  carry- 
ing freight  and  passengers.  If  It  Is  a  pub- 
lic service  coriToratlon.  then  It  has  the  right 
of  eminent  domain,  and  the  defense  tliat  it 
has  been  fraudulently  organized  for  private 
purposes  is  not  a  defense  In  that  action.  If 
It  has  refused  to  carry  saw  logs  of  others  or 
transport  their  freight,  it  may  be  compeIle<l 
to  do  so.  Section  5  of  article  11  of  the  state 
Constitution  Is  as  follows:  "All  railroads 
shall  be  pxiblic  highways,  and  all  railroad, 
transportation  and  express  companies  shall 
be  common  carriers,  and  sul)Ject  to  legisla- 
tive control,  and  the  Legislature  shall  have 
power  to  regulate  and  control  by  law,  the 
rate  of  charges  for  the  transportation  of 
passengers  and  freight  by  such  companies  or 
other  common  carriers,  from  one  point  to 
another  in  the  state.  Any  association  or  cor- 
poration organized  for  the  purpose  shall 
have  the  right  to  construct  and  operate  a 
railroad  between  any  designated  points  with- 
in this  state,  and  to  connect  within  or  at 
the  state  line,  with  other  railroads  of  other 
states  and  territories.  Every  railroad  com- 
pany shall  have  the  right  with  its  road,  to 
Intersect,  connect  with,  or  cross  any  other 
railroad,  under  such  regulations  as  may  be 
prescribed  by  law,  and  upon  making  due 
compensation."  That  section  provides  that 
all  railroads  shall  be  public  highways,  and 
shall  be  common  carriers  subject  to  legisla- 
tive control.  Under  that  provision  of  the 
Constitution,  every  railroad  is  made  a  pub- 
lic service  corporation,  and  is  tlierefore  en- 
titled to  the  right  of  eminent  domain,  and.  If 
it  refuses  to  perform  any  of  the  diitles  that 
It  owes  to  the  public,  it  may  be  compelled 
to  do  so.  The  defense  stricken  out  by  the 
court  was  no  defense  in  that  action. 

The  second  question  raised  by  said  motion 
is  whether  mandauuis  can  be  used  under 
the  laws  of  tliis  state  to  corre<-t  an  order  of 
the  court  in  pa.«sing  ujwn  a  motion  to  strike 
out  portions  of  a  pleading.  The  court  has 
Juristiiction  to  pass  ui)on  motions  to  strike 
certain  paragraplis  from  a  pleading.  The 
general  rule  is  tlint  it  is  not  the  function  of 
mandamus    to    reverse    <»de|s_0^r^H^jtar 
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courts  or  tribunals  acting  within  their  ju- 
risdiction. High  on  Extraordinary  Legal 
Uemedles  (2a  Ed.)  i  183.  It  is  said  In  State 
V.  Edwards,  Justice,  51  N.  J.  Law,  479,  17 
Atl.  073,  that  the  function  ot  mandamus  Is 
to  Insure  action  where  Inaction  prevails  to 
speed  a  cause  which  has  fallen  into  judi- 
cial stagnation.  Under  the  provisions  of 
section  4977  of  the  Revised  Statutes  of  1887, 
a  writ  of  mandate  may  be  issued  by  any 
court,  except  a  justice's  or  probate  court, 
to  any  inferior  court,  tribunal,  board,  or 
person  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office  or  trust,  and  sec- 
tion 4978  provides  that  the  writ  must  be 
Issued  in  all  cat^es  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  The  First  judicial  district 
court  had  jurisdiction  to  pass  upon  the  mo- 
tion to  strike  out  portions  of  said  pleading 
and  has  exercised  that  jurisdiction.  It 
therefore  did  not  exceed  Its  jurisdiction  In 
performing  said  duty.  If  it  erred  In  the  de- 
cision of  said  motion,  such  error  cannot  be 
corrected  by  mandamus.  Had  It  refused 
to  pass  upon  or  decide  said  motion,  it  could 
have  been  compelled  by  mandate  to  decide 
it,  but  it  could  not  have  been  compelled  to 
decide  it  in  any  particular  way,  and  the  au- 
thorities hold  that  it  is  not  the  function  of 
mandamus  to  reverse  the  orders  of  inferior 
courts  or  tribunals  of  whicli  they  had  ju- 
risdiction, but,  If  they  had  jurisdiction  and 
refused  to  act,  then  they  may  be  compelled 
to  act  by  mandate.  The  case  of  IIlll  v. 
Morgan.  .Tudge,  9  Idaho,  718,  76  Pac.  323, 
is  not  In  point.  In  that  case  the  trial  court 
lield  that  it  had  no  jurisdiction  to  proceed 
and  try  said  cause,  and  for  that  reason  de- 
clined to  proceed  with  the  trial.  This  court 
lield  that  it  acquired  jurisdiction,  and  direct- 
ed the  trial  to  proceed.  In  that  case,  in 
limine,  tlie  judge  lield  that  he  had  no  juris- 
diction, while  in  the  case  at  bar  tlie  court 
had  jurisdiction  and  proceeded  within  it. 

Kecurring  again  to  the  right  of  eminent 
domain,  It  will  be  observed  that  very  few 
states  have  constitutional  provisions  as 
1)road  as  our  own  on  that  subject.  The  con- 
toxiT  and  formation  of  the  state  and  its  in- 
dustries of  mining  and  irrigation  made  it 
hsolutply  necessary  for  the  complete  de- 
velopment of  the  resources  of  the  state  to 
have  very  liberal  laws  on  the  subject  of 
eminent  domain.  The  framers  of  our  Consti- 
tution, fully  realizing  that,  inserted  in  the 
Constitution  of  this  state  section  14  of  ar- 
ticle 1.  which  Is  as  follows:  "The  necessary 
u<5P  of  lands  for  the  construction  of  reser- 
voirs, or  storage  l>asins,  for  the  purposes  of 
irrigation,  or  for  the  right  of  way  for  the 
construction  of  canals,  ditches,  flumes  or 
pipes,  to  convey  water  to  the  place  of  use 
for  any  useful,  beneftclnl  or  necessary  pur- 
pose, or  for  drainage;  or  for  the  drainage  of 
mines,  or  the  working  thereof  by  means  of 
roads,    railroads,    tramways,   cuts,    tunnels. 


shafts,  hoisting  works,  dumps  or  other  ne 
essary  means  to  their  complete  development, 
or  any  other  use  necessary  to  the  complete 
development  of  the  material  resources  of  the 
state,  or  the  preservation  of  the  health  of 
its  inhabitants,  is  hereby  declared  to  be  a 
public  use,  and  subject  to  the  regulation  and 
control  of  the  state.  Private  property  may 
be  taken  for  public  use,  but  not  until  a  just 
compensation,  to  be  ascertained  in  a  man- 
ner prescribed  by  law,  shall  be  paid  there- 
for." This  court  had  that  section  under  con- 
sideration In  the  case  of  Potlatch  Lumtter 
Company  t.  Peterson.  12  Idaho,  769,  88  Pac. 
426.  We  do  not  cite  this  case  as  having  any 
particular  bearing  on  the  case  at  bar,  except 
to  show  that,  under  our  Constitution,  the  au- 
thority to  exercise  the  right  of  eminent  do- 
main has  been  extended  and  made  broader 
than  that  right  in  many  of  the  states,  and 
is  not  made  to  depend  upon  the  narrow  and 
restricted  meaning  of  the  phrase  "public 
use"  as  defined  by  the  courts  of  last  re-sort 
of  some  of  the  states.  We  therefore  arrive 
at  the  conclusion  that  said  railway  company, 
was  organized  as  a  railroad  corporation  un- 
der the  laws  of  this  state,  and  tinder  the 
provisions  of  the  Constitution  and  law  it  Is 
a  common  carrier,  and  cannot  legally  use 
Its  line  of  railroad  for  the  private  use  and 
benefit  of  any  one,  even  If  it  so  desired  and 
so  Intended  at  the  time  of  its  organization, 
and  for  that  reason  the  defense  stricken  out 
of  tlie  answer  was  not  a  good  defense. 

We  also  conclude  tliat  the  action  of  the 
court  in  striking  said  defense  from  the  an- 
swer was  a  Judicial  act  within  the  sound  le- 
gal discretion  of  the  court  and  In  that  mat- 
ter the  court  acted  within  its  jurisdiction 
and  in  its  judicial  capacity. 

For   the    reasons    above   stated,   the   mo- 
tion must  he  sustained,  the  alternative  writ 
quaslied.    and    the    proceedings    dismissed. 
Costs  awarded  to  the  defendants. 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 


WOODS  Pt  al.  v.  nnAGAW,   State  Auditor. 
(Supreme  Court  of  Idaho.     Nov.  21,  1007.) 

1.  OFFICKKS— SaLABIES— CONSTITUTIONAI,  PBO- 
VISrON\S — C0X!=TRfCTIOX. 

Article  .1.  S  27,  of  the  Constlttition,  declares 
that  the  TveBisIature  may  by  law  diminish  or 
increase  the  comijensntion  of  any  or  ail  the 
following  offiper.-i.  to  wit:  Covernor,  Lieutenant 
(rovernor,  Secretary  of  St.ite,  .\uditor.  State 
Treasurer.  Attorney  Oenernl.  Superintendent  of 
Public  Instruction.  CommisKioner  of  Immigra- 
tion and  Labor,  .Tustices  of  the  Supreme  Court, 
and  Judges  of  the  District  Courts,  and  District 
Attorneys,  but  no  (iiminntion  or  increase  shall 
affect  the  compensation  of  the  officer  then  in 
office  durinR  his  term.  etc.  Held,  that  the  mean- 
ing of  said  section  is  plain,  and  does  not  call  for 
teciinical   construction. 

2.  JtTDGE.s— Salaries— Statutes. 

The  act  of  the  I^egislature  approved  March 

14,   1007   (Laws   li)07,  p.  4(k>).   increasing  the 

Fnlnry  of  the  judges  of  the  district  court  from 

?3,000  per  annum,  fixed  by  the  Constitution,  to 
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^,000  per  annum,  fixed  by  said  act,  held,  that 
said  act  does  not  apply  to  the  officer  then  m 
office  during  his  term. 

[Ed.  Kote.— For  cases  in  point,  see  Cent.  Dig. 
7ol.  29,  Judges,  §  82.] 

(Syllabus  by  the  Court) 

Application  by  W.  W.  Woods  and  others  for 
writ  of  mandamus  against  Robert  S.  Bragaw, 
State  Auditor.  Demurrer  to  complaint  sus- 
tained. 

Jess  B.  Hawley,  A.  A.  Fraser,  John  P. 
Gray,  Miles  S.  Johnson,  Chas.  ai.  Kahn,  Haw- 
ley,  Puckett  &  Hawley,  and  Borah,  Cavanah 
&  Blake,  for  plaintiffs.  J.  J.  Guheen,  Atty. 
Gen.,  and  B.  S.  Crow,  for  defendant 

STEWART,  J.  The  plaintiffs  are  the  Judg- 
es of  the  several  district  courts  of  this  state. 
The  defendant  la  the  State  Auditor.  The  pro- 
ceeding Is  an  original  application  In  this 
court  for  a  writ  of  mandate  to  compel  the 
defendant  to  draw  warrants  In  plaintiffs' 
favor,  for  the  quarter  ending  June  30,  1907, 
In  payment  of  salary,  at  the  rate  of  $4,000 
per  annum  from  and  after  May  8,  1907.  The 
defendant  demurred  to  the  complaint 

The  only  question  presented  for  decision 
is:  Does  the  act  approved  March  14,  1907, 
raising  the  salary  of  district  judges  from  $3,- 
000  per  annum  to  $4,000  per  annum,  apply  to 
the  judges  in  ofHce  at  the  time  the  act  be- 
came a  law,  to  wit,  May  8,  1007.  The  plain- 
tiffs were  elected  at  the  general  election  held 
throughout  the  state  on  the  6th  day  of  No- 
vember, 1906,  and  quallfled  and  entered  upon 
the  duties  of  their  respective  offices  on  the 
first  Monday  of  January,  1907,  and  were 
such  judges  at  the  time  of  filing  the  com- 
plaint; the  term'  being  four  years.  Article  5, 
S  17,  of  the  Constitution,  provides:  "The 
salary  of  the  Judges  of  the  district  court  un- 
til otherwise  provided  by  the  Legislature, 
shall  be  three  thousand  dollars  each  per  an- 
num." This  section  contains  no  provision  as 
to  raising  or  lowering  salaries.  ^\j^icle  5,  § 
27,  of  the  Constitution,  provides :  "The  Leg- 
islature may,  by  law,  diminish  or  Increase 
the  compensation  of  any  or  all  of  the  follow- 
ing officers,  to  wit:  •  •  •  judges  of  the 
district  court  •  •  •  but  no  diminution  or 
increase  shall  affect  the  compen.sation  of  the 
officer  then  in  office  during  his  term."  The 
act  under  consideration  was  approved  March 
14,  1907  (Laws  1907.  p.  400),  and  provides  in 
section  2:  •'  •  *  *  The  salary  of  judges 
of  the  district  court  shall  be  four  thousand 
dollars  per  annum.  •  •  • "  The  plaintiffs 
contend  that,  until  after  the  salarj-  of  the 
district  judges  has  been  fixed  by  the  I^egis- 
lature,  the  inhibition  contained  in  article  5, 
J  27.  of  the  Constitution,  forbidding  the  In- 
crease or  decrease  of  the  salary  during  an 
Incumbent's  termi  of  office,  has  no  application. 
The  Constitution  (article  4,  §  19),  makes  pro- 
vision for  the  salary  of  the  e,xecutive  officers 
of  the  state  for  the  term  next  ensuing  after 
the  adoption  of  the  Constitution,  and  In  the 
same  section  provides:  'The  Leglslatmre 
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may,  by  law,  diminish  or  Increase  the  com- 
pensation of  any  or  all  of  the  officers  named 
In  this  section,  but  no  such  diminution  or  In- 
crease shall  affect  the  salaries  of  the  officers 
then  In  office  during  their  teruii."  The  In- 
hibition as  to  raising  or  decreasing  salaries 
as  appears  In  this  section  relates  to  executive 
officers  only,  while  the  inhibition  found  in  ar- 
ticle 5,  i  27,  relates  to  both  executive  and  ju- 
dicial officers.  The  framers  of  the  Constitu- 
tion said  In  article  4,  §  19,  that  the  salaries 
of  the  executive  officers  of  the  state  "is  fixed 
as  follows,"  while  In  article  5,  i  17,  they  said 
the  salary  of  "the  Judges  of  the  district  court 
until  otherwise  provided  by  the  Legislature, 
shall  be,"  etc.  From  these  premises  plaintiffs 
argue  that  a  distinction  was  clearly  intended 
as  to  the  Inhibition  placed  upon  the  Legisla- 
ture In  raising  and  diminishing  the  salaries 
of  the  executive  and  judicial  officers  of  the 
state;  that  the  salaries  of  executive  officers 
was  finally  fixed  by  the  Constitution  for  the 
term  next  ensuing  after  Its  adoption,  while 
the  salary  of  the  Judges  was  a  temporary  al- 
lowance until  otherwise  provided  by  the  Iieg- 
Islature;  that  the  Ninth  Session  (Laws  1907, 
p.  405),  BO  construed  the  Constitution  for  the 
reason  that  section  1,  fixing  the  satory  of 
the  e.<cecutlve  officers  also  contains  the  inhibi- 
tion found  In  article  4,  f  19,  of  the  Constitu- 
tion, while  section  2  of  said  act  (Laws  1907, 
p.  466),  fixing  the  salary  of  the  judicial  of- 
ficers of  the  state,  does  not  contain  the  in- 
hibition found  in  article  5,  S  27,  or  any  In- 
hibition at  all.  Article  5,  §  27,  of  the  Consti- 
tution, Is  as  follows:  "The  Legislature  may, 
by  law,  diminish  or  Increase  the  compensa- 
tion of  any  or  all  the  following  officers,  to 
wit:  Governor,  Lieutenant  Governor,  Secre- 
tary of  State,  State  .\udItor,  State  Treasurer. 
Attorney  General,  Superintendent  of  Public 
Instruction, Commissioner  of  Immigrationand 
Labor,  Justices  of  the  Supreme  Court  and 
Judges  of  the  District  Courts  and  District  At- 
torneys; but  no  diminution  or  increase  shall 
affect  the  compensation  of  the  officer  then  in 
office  during  his  term:  Provided,  however. 
That  the  Legislature  may  provide  for  the  pay- 
ment of  actual  and  necessary  expenses  of  the 
Governor,  Secretary  of  State,  Attorney  Gen- 
eral and  Superintendent  of  Public  Instruc- 
tion, incurred  while  In  the  performance  of  of- 
ficial duty.  This  language  Is  plain,  and 
would  seem  to  leave  no  doubt  as  to  Its  mean- 
ing. The  Legislature  may,  by  law,  diminish 
or  increase  tlie  compensation  of  any  or  all  of 
the  following  officers:  Governor,  Lieutenant 
(iovernor.  Secretary  of  State,  State  Auditor, 
State  Treasurer,  Attorney  General,  Superin- 
tendent of  Public  Instruction,  Commissioner 
of  Immigration  and  Labor,  Justices  of  the 
Supreme  Court  and  Judges  of  the  District 
Courts  and  District  Attorneys.  But  no  dimi- 
nution or  Increase  shall  affect  the  compensa- 
tion of  the  offii-er  then  In  office  during  his 
term.  That  Is,  the  Legislature  by  law  may 
Increase  or  diminish  the  salary  fixed  by  the 
Constitution  or  the  Legislature,  b;4A0^ 
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nutlon  or  Increase  sball  affect  the  compensa- 
tion of  the  officer  In  office  at  the  time  of  such 
diminution  or  Inorense.  This  does  not  say 
that  the  inhibition  apijlies  after  the  Legisla- 
ture has  once  fixed  the  salary,  but  it  applies 
to  any  diminution  or  Increase  made  by  law. 
Article  5,  i  17,  of  the  Constitution,  which  fix- 
es the  salary  of  tlie  district  judges,  until  oth- 
erwise provided  by  the  Legislature,  places  no 
limitation  on  the  inhibition  contained  In  ar- 
ticle 5,  §  27;  while  article  4,  $  19,  In  relation 
to  the  salaries  of  the  executive  officers  of  the 
state,  says  "shall  receive  for  their  services 
compensation,  which,  for  the  term  next  ensu- 
ing after  the  adoption  of  the  Constitution,  Is 
fixed  IIS  follows,"  etc.  Yet  the  evident  In- 
tent of  tiie  makers  of  the  Constitution  was  in 
both  sections  to  fix  a  salary  which  sljould  be 
the  compensation  of  such  officers  until  the 
Legislature  provided  otherwise;  but  neither 
of  these  sections  In  any  way  change  or  mod- 
ify article  5,  §  27.  The  latter  grants  to  the 
Legislature  power  to  diminish  or  increase  the 
salary  of  the  officers  named  therein,  but  pro- 
hibits an  increase  from  affecting  the  compen- 
sation of  the  officer  then  In  office.  The  pro- 
visions of  article  5,  J  27,  are  too  plain  to  call 
for  technical  construction.  There  can  be  no 
doubt  about  the  meaning  of  the  language 
used. 

Plaintiffs  also  contend  tliat.  Inasmuch  as 
the  Legislature  has  otherwise  provided  by 
law  for  the  salary  of  district  judges  in  the 
act  of  March  14,  1907,  there  is  no  law  fixing 
or  providing  for  a  salary  for  such  officers, 
unless  said  act  applies  to  the  judges  now 
In  office.  This  argument  Ignores  the  provi- 
sion of  article  .'5,  g  27,  that  the  salary  of  a 
district  judgn  cannot  be  diminished  or  in- 
creased during  the  term  of  office  of  tiie  of- 
ficer then  In  office;  also  that  said  statute 
must  be  applied  In  accordance  with  the  pro- 
visions of  the  Constitution,  and  not  the  Con- 
stitution In  conformity  to  the  statute.  The 
statute  became  a  law  upon  its  passage  and 
approval  as  provided  by  the  Constitution, 
and  In  like  manner  It  Is  applied  and  affects 
the  officials  therein  named  In  accordance 
with  the  Constitution,  but  no  diminution  or 
Increase  shall  affect  the  officer  then  In  of- 
fice. In  the  act  of  March  14,  1007.  the  Leg- 
islature provided.  In  section  1,  that  the  sal- 
ary of  the  executive  officers  therein  named 
shall  not  be  Increased  during  the  present 
term  of  such  officer,  while  in  section  2,  fix- 
ing the  salary  of  the  judicial  officers,  noth- 
ing was  said  about  said  ral.'ie  not  affecting 
the  officers  then  In  office.  From  this  it  Is 
contended  that  the  Legislature  has  placed 
a  construction  upon  the  Constitution,  and  de- 
cided that  the  act  of  raising  the  salary  of  the 
district  judges  should  apply  to  the  officers 
then  In  office.  A  comparison  of  this  act,  how- 
ever, discloses  that  the  language  of  section 
1  follows  very  closely  the  language  of  the 
Constitution  (article  4,  $  10),  and  section  2  of 
said  act  follows  article  5,  $  17.  the  fonner 
of  which  contains  an  inhibition  as  to  chang- 


ing the  salary  of  the  officers  named  therein, 
while  the  latter  contains  no  Inhibition.  The 
Legislature  evidently  concluded  it  was  ad- 
visable to  follow  the  language  of  the  Con- 
stitution In  fixing  salaries  as  near  as  it  was 
practicable,  but  there  is  nothing  in  the  act 
to  Indicate  that  the  Legislature  overlooked 
the  general  prohibition  found  in  article  5,  ( 
27,  against  Increasing  the  salary  of  Judicial, 
as  well  as  executive,  officers.  But,  bad  the 
Legislature  intended  that  the  act  In  question 
should  apply  to  the  officials  then  in  office,  it 
is  not  probable  that  they  would  have  over- 
looked an  appropriation  to  pay  such  increase. 
The  fact  that  the  Legislature  made  no  ap- 
propriation argues  forcibly  that  the  Legis- 
lature did  not  intend  to  make  the  act  ap- 
pllcabte  to  the  officers  then  In  office.  The 
reason  for  this  prohibition  would  seem  to  l»e 
apparent  to  any  one,  and  its  wisdom  Is  be- 
yond  question.  It  is  to  prevent  public  of- 
ficials from  using  the  power  of  the  office  for 
their  own  personal  advantage  in  securing 
additional  comi>ensation  after  the  tenure 
has  begun.  As  said  by  the  Supreme  Court 
of  Colorado:  "Nothing  In  line  of  partisan 
or  personal  legislation  could  be  more  mis- 
chievous than  that  the  (Jeneral  Assembly 
should  have  the  power  at  the  opening  of  the 
legislative  session  to  rush  through  acts  in- 
creasing or  diminishing  the  salaries  of  those 
just  elected  to  executive  offices.  The  temjv 
tatlon  tlius  to  reward  favorites,  punish  op- 
poncnt.s.  or  make  bids  for  executive  favors 
would  be  as  great  Immediately  liefore  such 
officers  had  qualifled  as  afterward.''  Car- 
lile  V.  Heuderson,  17  Colo.  532.  31  Pac.  lis. 
The  same  argument  will  apply  to  Judl<-lal  of- 
ficers, and  the  framers  of  the  Coiistituti<!n 
evidently  Intended  to  remove  from  the  judi- 
darj'  any  temptation  to  use  the  iwwer  of  the 
office  to  secure  an  increase  of  salary  wlucl. 
would  apply  to  the  term  of  office  when  such 
increase  was  made. 

Our  attention  is  called  to  the  case  of  State 
V.  Tingey,  24  Utah,  225.  67  Pac.  Xi.  and 
counsel  for  plaintiffs  argue  with  much  force 
that  the  Supreme  Court  of  Utah  In  this 
case  construed  a  provision  of  the  Constitu- 
tion of  that  state  similar  to  the  Constitution 
of  Idaho  in  accordance  with  the  contention 
of  plaintiffs.  The  Legislature  of  Utah  pass- 
ed an  act  Increasing  the  salary  of  the  vari- 
ous executive  officers  of  the  state,  and  the 
court  held  tliat  It  inured  to  the  benefit  of 
the  officers  in  office  at  the  time  said  act  be- 
came a  law.  The  court  In  that  case  gave 
two  reasons  which  seemed  to  such  court  suf- 
ficient to  justify  Its  holding.  Article  7.  §  20. 
of  the  Constitution  of  Utah,  after  naming 
the  officers,  says:  "Shall  receive  for  their 
services  quarterly  a  compensation  as  fi.xed 
by  law,  which  shall  not  be  diminished  or  In- 
creased so  as  to  affect  the  salary  of  any  of- 
ficer during  his  term,  or  the  term  next  en- 
suing after  the  adoption  of  this  Constitu- 
tion." And  also.  In  the  same  se<'tlon:  "The 
compensation  of  the  officers  prpvidedJot  hs 
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this  article,  nntll  otherwise  provided  by  law, 
la  fixed  as  follows,"  etc.  It  was  held  In 
that  case  that,  Inasmuch  as  the  Ijeglslnture 
nt  the  same  session  made  an  appropiiutlou 
to  meet  such  Increased  salary  of  the  officers 
mentloneil  In  the  act,  the  Ivegislature  there- 
by placed  a  construction  upon  the  Constitu- 
tiou  which  would  govern  the  court  in  that 
particular  case  for  the  reason  that  the  mean- 
ing of  the  language  used  in  said  article  7, 
S  20,  was  doubtful.  In  the  case  at  bar  the 
Legislature  made  no  appropriation  to  pay 
the  increased  salary  of  the  Judges  then  In 
office  under  the  provisions  of  the  act  of 
March  14th.  Applying  the  argument  of  the 
Supreme  Court  of  Utah  to  the  act  under  con- 
sideration, the  failure  to  make  such  appro- 
priation would  imply  a  legislative  intent  that 
such  act  was  not  intended  to  apply  to  the 
officials  then  in  office.  The  Utah  court  also 
held  that  the  language  of  article  7,  {  20, 
"Compensation  as  fixed  by  law,  which  shall 
not  be  diminished  or  increased  so  as  to  af- 
fect the  salary  of  any  officer  during  his 
term,"  etc,  meant  a  compensation  fixed  by 
statute  law  should  not  be  diminished  or  in- 
creased, etc.;  that  tlie  compensation  fixed  by 
the  Constitution  was  not  a  compensation  fix- 
ed by  law,  hence  such  increase  applied  to 
the  officer  then  in  office.  The  Constitution 
of  this  state  (article  5,  S  27),  however,  says: 
"The  Legislature  may,  by  law,  diminish  or 
increase  «  •  •  but  no  diminution  or  in- 
crease shall  affect  the  compensation  of  the 
officer  then  in  office."  It  does  not  say  the 
"compensation  as  fixed  by  law,"  but  any 
comi)ensatlon,  whether  fixed  by  the  Constitu- 
tion or  by  statute  law,  may  be  diminished 
or  Increased,  but  such  diminution  or  increase 
shall  not  apply  to  the  officer  then  in  office. 
It  will  thus  be  seen  that  the  Constitution  of 
Utah  is  very  different  from  the  Constitution 
of  Idaiio,  and  that  the  terms  of  the  uct  un- 
der consideration  in  that  case  are  very  dif- 
ferent from  the  act  under  consideration  ih 
this  case.  The  Utah  case  is  not  an  authori- 
ty In  this  case.  The  Constitutlou  of  Idaho 
Is  plain  and  its  meaning  without  doubt.  It 
does  not  call  for  technical  cunstruetion,  and, 
admitting  that  the  act  Indicated  a  legislative 
construction  of  the  Constitution,  still  it  is 
apparent  from  the  act  itself  that  the  Legisla- 
ture did  not  intend  that  the  act  of  March  14, 
1907,  should  apply  to  the  officers  then  in 
office.  The  demurrer  to  the  couiplaliit  will 
I>e  sustained  without  costs. 

SULLIVAN.  J.,  concttrs.  AILSHIE.  C.  J.. 
did  not  sit  at  the  hearing  or  participate  in 
this  opinion. 


VOLLMEU  CLEAItWATER  CO.  v.  ROGERS 
et  ai. 

(Supreme   Court   of  Idaho.    Nov.   0.    1007. 
On  Rehearing.  Dec.  14,  1J)07.) 

1.  Evidence  — ADJiissTniLiTV  — Matters  Ex- 
planatory OP  Facts  in  Evidence. 

Hrld.  that  the  court  did  not  err  in  admit- 
ting  in   evidence   certain   exhibits. 


.2.  BiLU  AND  Notes— AcTioK—EvrDENCB. 

Held,  that  the  evidence  is  sufficient  to  sus- 
tain the  verdict. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dijr. 
vol.  7,  Bills  and  Notes,  $$  1800-1855.] 

3.  Appeal— Review— CoNFiCTiNo  Evidekce. 

Where  there  is  a  substantial  conliict  in  the 
evidence,  the  verdict  of  the  jury  will  not  be 
disturbed. 

|Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  fi|  3083-3080.1 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Idalio  County ; 
Edgar  C.  Steele,  Judge. 

Action  by  the  Vollnier  Clearwater  Com- 
pany against  W.  R.  Rogers  and  others. 
Judgment  for  defendants,  and  plaiutitC  ap- 
peals.   Aifirmed. 

James  De  Haven  and  James  E.  Babb,  for 
appellant.  C.  T.  McDonald  and  W.  N.  Scales, 
for  respondents. 

SULLIVAN,  J.  This  action  was  brought 
to  recover  $018.40,  with  interest  thereon,  al- 
leged to  l>e  the  balance  due  on  a  promissory 
note  of  $l,(i00.  The  complaint  contains  the 
usual  allegations  in  such  actions.  The  an- 
swer denied  all  of  the  material  allegations  of 
the  complaint,  except  the  execution  and  de- 
livery of  said  promissoiy  note,  and  avers 
payment  In  full.  The  case  was  tried  before 
the  court  with  a  Jury,  and  resulted  in  a  ver- 
dict for  the  defendant  upon  which  a  Judg- 
)nent  was  entered.  A  motion  for  a  new  trial 
was  made  and  overruled  by  the  court,  and 
this  appeal  is  from  the  order  denying  a  new 
trial. 

Three  errors  are  assigned,  all  going  to  the 
action  of  the  court  in  admitting  certain  evi- 
dence, the  insufficiency  of  the  evidence  to 
Justify  the  verdict,  and  the  overruling  of 
appellant's  motion  for  a  new  trial. 

The  first  error  assigned  goes  to  certain  ex- 
hibits Introduced  by  the  defendants  on  the 
trial,  which  consisted  of  certain  promissory 
notes  and  receipts  for  divers  sums  of  money 
for  which  the  resix>ndent  Huffman  bad  de- 
livered wheat,  oats,  barley,  or  fiax  to  the  ai>- 
Iieliaut  corporation.  It  appears  from  the  rec- 
ord that  the  res])ondents  Rogers  and  Huff- 
man had  executed  their  promissory  note  for 
.?l,(i(K)  to  tile  appellant  coriwratlon ;  that 
the  company  had  settled  with  respondent 
Rogers  for  his  lialf  of  the  amount  due  on 
said  note  by  delivering  to  the  appellant  cor- 
poration grain,  and  perhaps  had  paid  some 
luonpy  thereon,  and  the  respondent  Huffman 
had  delivered,  at  divers  times  during  a  period 
of  two  or  three  years,  certain  grain  and  had 
also  paid  some  money  on  his  half  of  said 
promissory  note.  It  appears  that  the  appel- 
lants liad  Icept  iMoks  of  the  transactions  be- 
tween the  parties,  and  on  the  trial  a  copy  of 
the  account  Ijetween  appellant  and  respond- 
ent HuCCman  was  introduced  as  plaintiff's 
Exhibit  No.  1,  and  was  admitted  as  a  correct 
statement  of  said  account  as  it  appeared  ui>- 
on  the  books  of  the  ap|)ellant,  which  state- 
ment showed  a  balance  due  from  Huffman  as 
claimed  in  the  comi)iaInt;   but  the  respond* 
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ents  contendecl  that  the  books  of  the  company 
were  not  correct;  that  the  said  promissory 
note  had  been  fully  paid;  and  that  the  ap- 
pellant had  failed  to  make  the  proper  credits 
on  Its  books.  As  the  promissory  notes  and 
receipts  represented  by  said  Exhibits  No.  2  to 
7,  Incluslre,  Involved  transactions  between 
the  appellant  and  respondent  Huffman,  we 
think  the  court  did  not  err  in  admitting 
them,  as  they  clearly  bore  upon  the  correct- 
ness and  had  some  reference  to  the  copy  of 
the  book  account  Introduced  in  evidence  by 
the  appellant.  We  therefore  conclude  that 
the  court  did  not  err  In  admitting  either  of 
those  exhibits. 

The  second  error  assigned  Is  the  Insuffi- 
ciency of  the  evidence  to  justify  the  ver- 
dict. We  have  made  a  careful  examination 
of  the  evidence,  and  from  it  conclude  that 
the  Jury  was  justified  In  finding  said  verdict ; 
that  the  evidence  was  amply  sufficient  to  sup- 
port the  same.  There  is  a  substantial  con- 
flict in  the  evidence  on  some  of  the  material 
points  In  the  case,  and  for  that  reason  the 
verdict  of  the  jury  will  not  be  disturbed. 
It  appears  from  the  testimony  of  respondent 
Rogers  that  Agent  Long  of  the  appellant 
delivered  to  him  the  $1,600  note,  and  In- 
formed him  that  the  note  was  fully  paid. 
The  agent  contradicted  this  testimony,  and 
testified  that  he  did  not  know  bow  Rogers 
came  into  the  possession  of  said  promissory 
note.  Rogers  testified  as  follows,  after  hav- 
ing testified  that  he  bad  several  conversa- 
tions with  said  Tjong  about  the  note  and  that 
Long  had  informed  him  that,  as  soon  as  Huff- 
man came  in  and  paid  his  part  of  the  note, 
he  would  have  the  note  sent  up  from  Lewis- 
ton,  and  would  return  the  note  to  Rogers: 
"In  about  ten  days  I  went  back  and  sold 
him  a  load  of  barley  and  started  out,  and  he 
says,  'Hold  on,  Billy;  wait  a  few  minutes,' 
and  he  went  to  the  desk  and  got  the  big  note, 
and  gave  it  to  me  and  be  says  Huffman  was 
in  and  settled  his  part  of  the  note."  There  is 
a  substantial  conflict  in  this,  as  well  as  In 
other  parts  of  the  evidence.  Considering  all 
of  the  evidence,  we  think  it  supports  the 
verdict.  \ 

The  third  and  last  error  assigned  is  the 
overruling  of  the  motion  for  a  new  trial. 
That  motion  was  based  upon  the  first  two  as- 
signments of  error,  and,  as  there  is  no  merit 
in  either  of  those,  the  court  did  not  err  in 
denying  said  motion.  The  Judgment  must 
therefore  be  affirmed,  and  it  is  so  ordered. 

Costs  are  awarded  to  the  respondents, 

AILSHIE,  C.  J.,  concurs. 

On  Rehearing. 

PER  CURIAM.  A  petition  for  a  rehear- 
ing has  been  filed  in  this  case,  and  the  main 
grounds  urged  are  that  there  is  no  substan- 
tial conflict  In  the  evidence,  and  that  the 
court  erred  in  admitting  certain  evidence. 
We  have  gone  over  the  matter  again  care- 
fully and  are  fully  satisfied  that  there  Is  a 


substantial  conflict  in  the  evidence,  and  that 
there  Is  no  reversible  error  In  the  action  of 
the  court  In  the  admission  of  evidence. 
A  rehearing  Is  therefore  denied. 


MISSOURI,  K.  &  T.  BT.  CO.  v.  TRAXON. 
(Supreme  Court  of  Kansas.    Nov.  9.  1907.) 

Pleading — But-  of  Pabticulabs— Motion  to 

Make  More  Specific. 

Where  ttie  bill  of  particulars  in  an  action 
against  a  railroad  company  for  a  fire  set  by  a 
locomotive  shows  that  the  company  on  a  desig- 
nated date  ran  a  passenger  tram  from  one  sta- 
tion to  another  so  negligently  as  to  permit  fire 
to  eiicape  from  the  engine  and  destroy  plaintiff's 
property,  a  motion  to  require  the  setting  forth 
the  number  of  the  engine  was  properly  refused, 
there  being  nothing  to  indicate  that  the  com- 
pany was  operating  go  many  pasiienger  trains 
as  to  make  it  difiicult  to  ascertain  from  the  state- 
ment the  particular  engine. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  954-956.  990.] 

Error  from  District  Court,  Labette  County ; 
Thos.  J.  Flannelly,  Judge. 

Action  by  W.  S.  Traxon  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Jno.  Madden  and  W.  W.  Brown,  for  plain- 
tiff in  error. 

PER  CURIAM.  On  November  11,  1904,  the 
defendant  in  error  obtained  a  judgment  by 
default  against  the  plaintiff  in  error  before 
a  justice  of  the  peace  in  Labette  county.  The 
case  was  taken  to  the  district  court  of  that 
county  by  appeal,  where  It  was  tried  April 
21,  1905.  The  action  was  brought  to  recover 
damages  for  hay  destroyed  by  a  flre  alleged 
to  have  been  set  out  by  the  defendant  in  op- 
erating its  passenger  train  on  Its  railroad  be- 
tween Parsons  and  Coffeyville. 

The  defendant  moved  to  make  the  plain- 
tlfTs  bin  of  particulars  more  definite  and  cer- 
tain, the  sole  ground  of  which  was  to  require 
the  ntunber  of  the  engine  which  set  out  the 
flre  to  be  stated.  The  motion  was  overruled. 
This  ruling  of  the  court  is  assigned  as  error. 
The  only  description  of  the  engine  or  train 
given  in  the  bill  of  particulars  is  contained  in 
a  part  thereof  which  reads :  That  said  com- 
pany on  the  16th  day  of  September,  1904, 
while  running  one  of  its  passenger  trains 
southwesterly  on  said  road,  in  said  county, 
managed  its  said  train  so  carelessly  and  neg- 
ligently, and  failed  to  employ  suitable  means 
to  prevent  the  escape  of  flre  from  the  engine 
that  was  running  or  pulling  said  train,  so 
that,  by  reason  of  its  carelessness  and  negli- 
gence aforesaid,  flre  escaped  from  the  engine 
of  said  company,  and  set  fire  to  the  dry  grass 
and  other  material  on  its  right  of  way,  and 
by  reason  of  a  continuous  body  of  dry  grass 
and  other  material,  and  without  any  fault 
of  plaintiff,  it  was  communicated  to  the  leas- 
ed premises  in  possession  of  plaintiff."  The 
motion  directed  to  the  above  quoted  part  of 
Digitized  by  VjOOQlC 
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the  petition  Is  as  follows :  "And  now  comes 
the  defendant  and  asks  the  court  to  set  forth 
the  number  of  the  engine  which  It  Is  claimed 
set  the  fire  complnlneil  of  In  the  bill  of  par- 
ticulars." The  plaintiff  might,  by  alleging 
the  time  wlieu  the  train  passed  where  the  fire 
started,  or  by  giving  a  general  description  of 
the  train,  have  eunbletl  defendant  to  Identify 
the  engine  more  easily.  Tlie  court,  without 
doubt,  would  have  sustained  any  reasonable 
motion  of  this  nature.  The  plaintiff  did  not 
see  the  engine  or  train,  and  knew  nothing  of 
tlie  fire  until  two  hours  after  it  was  extin- 
guished. It  was  impossible  for  him  to  give 
the  number  of  the  engine.  The  number  of  an 
engine  is  rarely  seen  or  remembered  by  any 
l)er.son  not  engaged  In  railway  service.  It  is 
averred  in  the  bill  of  particulars  that  the  en- 
gine which  set  out  the  fire  was  taking  a  pas- 
senger train  from  Parsons  to  Coffeyville  on 
September  16,  1904.  The  record  does  not 
show  that  the  railway  company  was  operat- 
ing so  many  passenger  trains  over  that 
branch  as  to  make  it  difBcult  to  ascertain 
from  this  statement  the  particular  engine  in 
question,  and  this  court  Is  unable  to  take  Ju- 
dicial notice  that  such  fact  existed  on  that 
line  at  that  time.  Wo  are  imable  to  Infer  ma- 
terial injury  to  the  defendant  from  this  rul- 
ing of  the  court.  The  motion  was  unreason- 
able, antl  we  think  properly  overruled. 

Some  other  questions  are  presented,  but 
they  are  not  of  sufficient  imiwrtance  to  justi- 
fy furtlier  consldoi'ation. 

Judgment  is  affirmed. 


STATE  V.  ADDISON  et  al. 
(Supreme  Court  of  Kansas.    Nov.  9,   1907.) 

1.  CONSTITUTIONAI,       LAW — SPECIAL      PBIVI- 

i,E<iE.s— Veterans'  I'keference  Law. 

Soctioii  1.  c.  .374,  p.  r>41.  Lnws  1007,  known 
ns  the  "Veterans'  Preference  Law,"  is  not  iin- 
constitntlonal. 

fK(l.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  iO,  Constitutional  Law.  $  C71.1 

2.  Ofkicbes  —  Veterans'  I'heference  Law  — 
Appointment. 

T'nder  such  Inw  it  is  the  duty  of  the  np- 
pointinB  power  to  determine  whether  or  not  an 
applicant  for  ap|K>intraent  has  the  qualifications 
re<|uircd.  and  such  determination,  if  made  fairly 
ami  in  good  faith,  is  final. 

3.  Same— QtTALiFiCATiONS. 

An  applicant  for  appointment  under  such 
law  to  be  competent  mu.st  possess  the  qualities 
which  are  essential  to  tlie  prompt,  efficient,  and 
lioniwt  performnnce  of  llie  duties  pertaining  to 
the  ofiicc  for  which  application  is  made. 

4.  Same. 

If  the  applicant  has  these  qualifications,  he 
is  entitled  to  the  ofiicc. 
(Syllabus  by  the  Court.) 

Quo  warranto  by  the  state  against  George 
K.  Addison  and  others.  Demurrer  as  to 
first,  second,  and  fourth  grounds  of  the  pe- 
tition overruled,  and  sustained  as  to  the 
third. 

F.  S.  Jackson,  Atty.  Gen.,  and  .Toseph  Tag- 
part,  for  the  State.  II.  L.  Aldcn,  for  defend- 
ants. 


GRAVES,  J.  In  April  1907,  D.  E.  Cbrnell 
was  elected  mayor  of  Kansas  City,  Kan. 
After  entering  upon  the  discharge  of  the 
duties  of  that  office,  he.  In  connection  with 
the  city  council,  appointed  the  defendants 
George  K.  Addison  to  the  office  of  sanitary 
sergeant,  J.  L.  B.  Eager  to  the  office  of  city 
physician,  Larkin  Norman  to  the  office  of 
building  inspector,  Alex  Eagle  to  the  office  of 
police  clerk,  and  R.  L.  McAlplne  to  the  office 
of  city  engineer  of  said  city.  These  appoint- 
ments were  claimed  by  certain  veterans  in 
said  city  to  have  been  made  In  violation  of 
section  1,  c.  374,  p.  541,  Laws  1907,  and  com- 
monly known  as  the  "Veterans'  Preference 
Law."  To  determine  this  question,  the  coun- 
ty attorney  of  Wyandotte  county  on  June  1. 
1907,  commenced  this  action  In  this  court  to 
oust  the  defendants  from  said  offices.  The 
defendants  filed  separate  demurrers  to  the 
petition  upon  the  grounds  (1)  that  the  plain- 
tiff has  no  legal  capacity  to  sue;  (2)  there 
Is  a  defect  of  parties  plaintiff;  (3)  several 
causes  of  action  are  Improperly  joined ;  and 
(4)  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the 
defendants. 

Upon  the  issue  thus  made  the  case  has 
been  presented.  The  plaintiff  in  the  action  Is 
the  state  of  Kansas,  upon  the  relation  of  the 
county  attorney.  The  defendants  are  the  In- 
cumbents of  the  various  offices  above  men- 
tioned. The  petition,  so  far  as  Is  necessary 
to  an  understanding  of  the  contention  of  the 
parties,  reads:  "(2)  That  Kansas  City  is  and 
has  been  for  several  years  last  past  a  city 
of  the  first  class  in  said  county,  and  that 
there  is  and  has  been  for  many  years  past 
maintained  and  established  In  said  city  the 
offices  of  sanitary  sergeant,  city  physician, 
building  Inspector,  police  clerk,  and  city  en- 
gineer, which  offices  are  filled  by  appoint- 
ment by  the  mayor  of  said  city,  by  and  with 
the  advice  and  consent  of  the  city  council. 
(3)  That  on  or  about  the  1st  day  of  May. 
1907,  said  defendant  George  K.  Addison  did 
unlawftilly  usurp  and  Intrude  himself  into 
said  office  of  sanitary  sergeant  of  said  cit.v, 
and  still  usurps  and  claims  the  same  with- 
out any  color  of  right  or  title  thereto,  as  will 
hereinafter  appear."  Paragraphs  4.  5,  6,  and 
7  contain  substantially  the  same  averments 
concerning  the  other  defendants.  Subdivi- 
sions 1,  2,  and  3  of  paragraph  8  read:  '"First. 
That  one  Dudley  E.  Cornell  was  elected  may- 
or of  said  city  of  Kansas  City  on  the  2d  day 
of  April,  1907.  and  on  the  ■5th  day  of  April, 
1907,  qualified  and  entered  upon  the  dis- 
charge of  his  duties,  and  ever  since  has  been 
the  duly  electe<l,  qualified,  and  acting  mayor 
of  said  city.  Second.  That  the  term  of  of- 
fice of  the  former  incumbents  of  each  of  the 
appointive  offices  hereinbefore  referred  to  esr 
plred  on  or  about  the  9th  day  of  April.  1907, 
and  on  said  date  there  was  a  vacancj"  In  each 
of  said  offices,  and  said  Dudley  E.  Cornell,  as 
mayor  of  said  city,  had  full  power  and  au- 
thorlty,  and  It  ^««4',|d1)^<^ba^gl^  * 
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suitable  and  qualified  person  to  fill  each  of 
said  oflSces  for  a  term  of  two  years.  Third. 
That  on  or  about  the  ISth  day  of  April.  1907, 
one  F.  T.  Albertson,  who  had  served  in  the 
army  of  the  United  States  In  the  war  of  the 
Rebellion,  and  was  honorably  discharged 
from  said  army,  and  who  was  and  is  fully 
comiietent  to  discharge  the  duties  of  sanitary 
sergeant  of  said  city,  applied  verbally  to  said 
Dudley  E.  Cornell  as  mayor  of  said  city  for 
appointment  to  the  office  of  sanitary  sergeant 
of  said  city,  and  said  Dudley  E.  Cornell,  as 
said  mayor,  then  and  there  promised  said 
F.  T.  Albertson  to  apiwlnt  him  to  the  office 
of  sanitary  sergeant  of  said  city,  and  said 
F.  T.  Albertson  was  and  is  entitled  to  said 
appointment,  and  entitled  to  said  office,  but 
on  April  30,  1907,  said  Dudley  E.  Cornell,  as 
mayor  of  said  city,  notwithstanding  his  prom- 
ise to  said  F.  T.  Albertson  and  the  applica- 
tion of  said  Albertson,  unlawfully  appointed 
defendant  George  K.  Addison  sanitary  ser- 
geant of  said  city,  and  the  city  council  of 
said  city  In  regular  session  tmlawfully  pre- 
tended to  ratify  and  confirm  said  unlawful 
appointment,  and  said  George  K.  Addison 
accepted  said  unlawful  appointment,  and  still 
continues  to  usurp  and  hold  said  office  con- 
trary to  law."  The  succeeding  subdivisions, 
4.  5.  6,  and  7,  contain  substantially  the  same 
averments  concerning  the  other  veterans  who 
were  applicants  for  appointment  to  these  of- 
fices. Subdivisions  8  and  9  read:  "Eighth. 
That  said  P.  T.  Albertson,  W.  F.  Walte,  A. 
I>.  Tanyer.  C.  M.  Mendenhall,  and  C.  L. 
McClnng.  and  each  of  them,  are  and  were 
men  of  good  reputation  and  citizens  of  the 
United  States;  and  are  now  and  for  many 
years  last  past  have  been  residents  In  good 
faith  of  said  city  and  qualified  electors  there- 
of, and  each  of  said  applicants  was  and  is 
fully  competent  and  qualified  to  perform  the 
duties  of  the  particular  office  for  which  he 
applied,  and  each  of  said  applicants  was  the 
only  person  who  applied  In  each  Instance  for 
the  particular  office  for  which  he  made  aiv 
pllcntion  for  appointment  who  had  served  In 
the  army  or  navy  of  the  United  States  In 
the  war  of  the  Rebellion,  and  had  been  hon- 
orably discharged  therefrom,  and  said  Dudley 
K.  Cornell  well  knew  that  each  of  said  aj)- 
l)llcant8  had  served  In  the  army  or  navy  of 
the  United  States  In  the  war  of  the  Rebeillon, 
and  well  knew  that  each  of  said  applicants 
was  competent  and  qualified  to  perform  the 
duties  of  the  office  for  which  he  applied, 
and  knew  at  the  time  that  he  made  said  un- 
lawful appointments  that  said  applicants 
were  entitled  to  preference  and  to  said  ap- 
pointments under  the  law  of  Kansas.  Ninth. 
That  none  of  the  defendants  ever  served  In 
the  army  or  navy  of  the  United  States  In  the 
war  of  the  Rebellion,  which  fact  was  well 
known  to  said  Dudley  E.  Ooniell  at  the  time 
that  he  made  said  unlawful  appointments 
and  said  defendants,  and  each  of  them,  at 
the  time  they  applied  for  ai)polntment  to 
the  respective  offices  to  which  they  were  un- 


lawfully appointed,  and  at  the  time  of  tbelr 

said  unlawful  appointment,  and  at  the  time 
that  they  took  possession  of  said  offices  well 
knew  that  an  honorably  discharged  veteran 
of  the  army  or  navy  of  the  United  States 
who  had  served  In  the  war  of  the  Rebellion, 
and  who  was  competent  to  discharge  the 
duties  of  the  office  for  which  he  applied  to 
said  mayor  for  apiwlutment,  had  applied 
for  each  of  said  offices,  and  that  an  applica- 
tion by  such  qualified  veteran  was  pending  in 
each  case,  and  that  It  was  the  duty  of  the 
mayor  to  apiwlut  such  veteran  and  to  refuse 
to  appoint  defendants  and  each  of  them." 
The  first  and  second  grounds  of  the  demur- 
rer are  not  well  taken.  There  is  no  defect  of 
parties  plalutlfl'.  It  Is  true  that  each  of  the 
veterans  might  have  brought  an  action  In 
his  own  name  to  recover  possession  of  the 
office  to  which  he  thought  himself  entitled, 
but.  having  failed  to  do  so,  the  public  is  not 
concluded  by  such  forbearance.  The  people 
generally  are  Interested  In  having  the  laws 
of  the  state  enforced.  If  any  citizen,  be  he 
veteran  or  not,  is  wrongfully  deprived  of  a 
right  which  by  express  enactment  of  the 
Iveglslature  has  been  conferred  upon  him. 
every  other  citizen  is  Interested  In  having  the 
wrong  corrected.  In  all  actions  which  in- 
volve the  public  interest,  the  state  is  a  proper 
party,  and  the  Attorney  General  or  county  at- 
torney Is  the  proper  person  to  represent  the 
public  Interests  therein.  Bartlett  v.  .State. 
13  Kan.  99 ;  Miller  v.  Palermo.  12  Kan.  10 ; 
Bobbett  V.  State,  10  Kan.  9 ;  State  v.  Faulk- 
ner, 20  Kan.  547;  State  v.  Marion  Co..  21 
Kan.  432 ;  County  Com'rs  v.  Muuger.  24  Kau. 
209 ;  State  v.  Eggleston,  34  Kan.  723.  10  Pac. 
3.  In  the  case  first  above  cited  It  was  said : 
"Whenever  any  person  usuri's  an  office,  and 
attempts  to  hold  It  wrongfully  and  without 
any  legal  authority,  as  the  county  attorney 
alleges  that  the  defendants  have  done  and 
are  doing  In  this  particular  case,  then  we 
suppose  that,  not  only  the  state,  but  also 
any  individual  who  may  be  entitled  to  hold 
the  office,  may  maintain  an  action  in  the  na- 
ture of  quo  warranto  to  oust  such  usurper 
from  such  office.  But  each  has  a  separate  ac- 
tion, and  the  two  together  do  not  have  a 
Joint  action.  Neither  is  a  necessary  party 
when  the  other  commences  the  action. 
Hence,  although  the  state  is  the  ouly  plain- 
tiff in  this  case,  and  the  persons  entitled  to 
hold  the  different  offices  are  not  made  parties 
thereto,  still  there  Is  no  defect  of  the  parties 
plaintiff.  «  «  ♦  Their  separate  rights  of 
action  are  founded  uptm  separate  and  dis- 
tinct Interests.  The  individual  may  prose- 
cute the  action  because  he  is  Interested  In 
the  emoluments  of  the  office,  and  entitled  to 
receive  the  same.  The  state  may  prosecute 
the  action  because  It  is  Interested  In  the  good 
government  and  general  welfare  of  all  Its 
citizens.  It  is  the  duty  of  tlie  state  to  see 
that  no  Intruder  shall  usurp  and  hold  an 
office  that  should  be  legally  filled  by  soma 
other  person." 
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The  third  ground  of  the  demurrer  eeema  to 
be  -well  taken.  The  petition  contains  as 
many  separate  and  distinct  causes  of  action 
as  there  are  defendants,  and  each  of  these 
several  causes  of  action  depends  upon  Its  own 
peculiar  facts.  Neither  defendant  is  neces- 
cnrlly  interested  in  the  defense  or  success  of 
his  codefendants.  A  separate  and  different 
judgment  mast  be  entered  upon  each  cause 
of  action.  Under  the  Code,  every  cause  of 
action  In  the  petition  must  affect  all  the 
parties  to  the  action,  otherwise  they  cannot 
be  Joined.  Section  8i}  of  the  Code,  being  sec- 
tion 4."517,  Gen.  St.  1001;  Hurd  v.  Simpson,  47 
Kan.  372,  27  Pac.  061;  Rlzer  v.  Davis  Co., 
4vS  Kan.  302,  20  Pac.  505;  Railway  Co.  v. 
Wllklns,  45  Kan.  077,  26  Pac.  16. 

The  remaining  ground  of  the  demurrer  In- 
volves the  question:  Does  the  petition  state 
facts  sufficient  to  constitute  a  caase  of  ac- 
tion? and  is  more  dlfHcult.  The  statute  un- 
der which  the  petition  was  drawn,  being  sec- 
tion 1,  c.  374,  p.  .'54],  Laws  1007,  reads:  "In 
grateful  recognition  of  the  services,  sacrlflcos 
and  suffering  of  persons  who  served  In  the 
array  and  navy  of  the  United  States  In  the 
war  of  the  Rebellion,  and  have  been  honor- 
ably dlsclmrged  therefrom,  they  shall  be  pre- 
ferred for  appointments  and  employed  to  fill 
positions  In  every  public  department  and  up- 
on all  public  works  of  the  state  of  Kansas, 
and  of  the  counties,  cities  and  towns  of  this 
state.  If  competent  to  perform  such  services; 
and  the  person  thus  preferred  shall  not  be 
dUqualitled  from  holding  any  position  in 
said  service  on  account  of  his  age  or  by  rea- 
son of  any  iiljyslcal  disability,  provided  such 
age  or  disability  does  not  render  him  incom- 
petent to  perform  the  duties  of  the  position 
applied  for;  and  when  any  such  ex-soidler 
or  sailor  shall  apply  for  appointment  to  any 
such  position,  place,  or  employment,  the  of- 
ficer, board  or  person  whose  duty  it  is  or 
may  be  to  appoint  a  iwrson  to  fill  such  place 
shall.  If  the  applicant  be  a  man  of  good  repu- 
tation and  can  perform  the  duties  of  the  posi- 
tion applied  for  by  him,  appoint  said  ex-sol- 
dler  or  sailor  to  such  jKHtltlon,  place  or  em- 
ployment." No  motion  to  make  more  definite 
and  certain  having  been  filed,  the  language 
of  the  pleading  as  against  the  challenge  by 
demurrer  will  be  liberally  construed.  Long 
V.  Thompson,  73  Kan.  78,  84  Pac.  552;  Bow- 
ersox  V.  Hall.  73  Kan.  00,  8i  Pac.  557.  The 
conditions  named  In  the  statute  which  com- 
pel the  recognition  and  appointment  of  a  vet- 
eran are  (1)  a  vacant  office;  (2)  an  applica- 
tion by  a  veteran  for  appointment  to  such 
office,  who  (3)  served  In  the  ai'my  or  navy 
of  the  United  States  in  the  war  of  the  Rebel- 
lion and  was  honorably  discharged  there- 
from; (4)  is  competent  to  perform  the  duties 
of  such  office;  and  (5)  sustains  a  good  repu- 
tation. When  these  conditions  exist.  It  Is 
the  duty  of  the  appointing  power  to  appoint 
tlie  applicant.  The  statute,  however,  Is  silent 
upon  the  subject  as  to  how  the  existence  of 
these  facts  Is  to  be  made  known.    It  would 


seem,  therefore,  under  the  general  rule  ap- 
plicable to  such  cases,  to  be  Incumttent  upon 
the  appllcnnt  to  establish  them  as  a  part  of 
his  application  for  appointment  This  ques- 
tion is  not  important,  however,  in  this  case, 
as  the  petition  avers  that  the  mayor  already 
knew  the  facts.  It  was  unnecessary,  there- 
fore, for  the  applicants  to  present  any  show- 
ing or  for  the  mayor  to  make  any  Inquiry. 
If  in  any  case  the  existence  of  the  essential 
facts  which  under  the  law  give  veterans  the 
preference  should  be  disputed,  the  question 
as  to  the  manner  in  which  they  are  to  be 
determined  would  become  Important.  While 
the  questions  now  presented  arise  uiran  a  de- 
murrer to  the  petition,  we  deem  it  proper  to 
notice  generally  some  of  the  provisions  of 
the  law  under  which  this  action  is  brought 
that  counsel  may  be  guided  thereby  in  the  fu- 
ture progress  of  the  case.  The  law  express- 
ly makes  the  right  of  preference  depend  up- 
on tlie  existence  of  the  facts  enumerated. 
"Shall  be  preferred  if  competent,"  etc.;  "shall 
[be  appointed]  If  the  applicant  be  •  •  •," 
is  the  language  of  the  statute.  The  proposi- 
tion that  a  veteran,  before  he  can  claim  a 
pi-eference  to  an  office  over  other  citizens, 
must  place  himself  within  the  terms  of  the 
statute  which  gives  such  right,  seems  too 
clear  to  admit  of  discussion. 

How  or  where  these  questions,  so  Impor- 
tant to  the  veteran  applicant,  are  to  be  deter- 
mined, cannot  be  a.scertalned  from  the  express 
terms  of  the  statute.  The  duty  of  ascertain- 
ing whether  these  legal  requirements  exist  or 
not  naturally  tjclongs  to  the  appointing  pow- 
er, and  to  place  this  duty  there  would  ap- 
pear to  he  so  eminently  appropriate  that,  un- 
der ordinary  circumstances.  It  would  be  as- 
sumed at  once  that  the  statute  so  Intended, 
and  the  omission  expressly  so  to  state  would 
be  supplied  by  implication.  A  peculiar  dif- 
ficulty, however,  stands  In  the  way  of  such 
an  Interpretation  of  this  statute.  The  former 
enactment  expressly  provided  that  the  officer, 
lx)ard,  or  person  whose  duty  It  was  to  make 
the  appointment  should,  before  any  appoint- 
ment was  made,  make  an  investigation  as 
to  the  qualifications  of  the  veteran  applicant. 
The  present  law  repeals  this  provision,  and 
does  not  provide  in  any  way  for  the  perform- 
ance of  this  duty.  From  this  it  might  be  ar-. 
gued  that  it  was  intended  to  withdraw  the 
performance  of  this  duty  from  such  tribunal, 
or  to  dispense  with  an  Investigation  altogeth- 
er. Either  of  these  conclusions  would  leave 
the  statute  shorn  of  Its  most  Important  fea- 
tures, and  would  probably  destroy  Its  valid- 
ity. Both  should,  therefore,  be  avoided,  aud 
some  lnteri)retatlon  adopted,  if  possible, 
which  will  sustain  the  law.  It  seems  clear 
from  the  language  of  the  statute  as  it  now, 
stands  that  the  Legislature  lntende<l  to  con- 
fer this  preference  upon  such  veterans  as 
might  possess  the  prescribed  requirements. 
In  the  absence  of  any  provision  to  the  con-, 
trary,  It  may  be  held  that  the  duty  of  deter- 
mining all  questions  involved  in  making  such 
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appolntmenfs  belongs  to  the  appointing  i>ow- 
er  notvrltbBtandlug  the  repeal  of  the  former 
act  We  conclude,  therefore,  that  the  real 
purpose  of  the  later  act  was  not  to  change 
the  old  law  with  reference  to  the  investiga- 
tion and  determination  of  the  claims  of  ap- 
plicants thereunder,  so  much  as  to  change  the 
standard  of  qualifications  required.  Under 
the  former  act,  the  applicant  was  required 
to  possess  quallflcations  equal  to  his  competi- 
tors. Now,  It  is  sufficient  if  he  is  merely 
competent  and  able  to  perform  the  duties  of 
the  office. 

The  meaning  of  the  word  "competent,"  as 
used  In  this  statute,  is  not  very  clear.  To 
ascertain  the  slgniflcatioa  Intended,  reference 
may  be  made  to  the  subject-matter  about 
which  it  is  used.  Competent,  when  used  to 
indicate  the  qualifications  which  a  public  of- 
ficer should  possess,  must  necessarily  include 
every  quality  essential  to  the  prompt,  effi- 
cient, and  honest  performance  of  the  duties 
pertaining  to  the  office  to  be  filled.  A.  law 
which  means  less  than  this  cannot  stand. 
The  xoaintenance  of  an  efficient  public  serv- 
ice in  all  the  departments  of  the  government 
Is  a  matter  of  paramount  importance.  Desir- 
able as  it  may  be  to  confer  mtecial  public 
favors  upon  the  rapidly  disappearing  patriots 
of  this  state.  It  cannot  be  done  at  a  sacrifice 
of  the  public  welfare.  Many  old  veterans  re- 
main who  are  abundantly  qualified  to  meet 
all  the  requirements  which  the  best  public 
service  may  demand,  and  to  such  the  provi- 
sions of  the  veterans'  preference  law  were 
Intended  to  apply.  The  determination  of  the 
appointing  board  or  officer  as  to  the  qualifica- 
tions of  the  applicant  involves  official  discre- 
tion, and,  when  made  fairly  and  in  good 
faith,  is  final.  Dever  v.  Humphrey,  68  Kan. 
759,  75  Pac.  1037.  The  former  law  was  up- 
held as  valid  by  this  court  because,  by  Its 
provisions,  only  men  possessing  qualifications 
which  would  satisfy  the  requirements  of  an 
efficient  public  service  could  receive  its  bene- 
fits. Dever  v.  Hvunphrey,  68  Kan.  759,  75 
Pac.  1037;  Goodrich  v.  Mitchell,  68  Kan.  766, 
75  Pac.  1034,  64  L.  B.  A.  945,  104  Am.  St 
Rep.  429.  The  constttutionality  of  this  and 
similar  laws  has  been  challenged  upon  the 
ground  that  they  confer  special  privileges  up- 
on particular  citizens  to  the  exclusion  of  oth- 
ers. There  is  no  constitutional  provision  In 
this  state  which,  in  express  terms,  prohibits 
this  kind  of  legislation.  Goodrich  ▼.  Mitch- 
ell, 68  Kan.  769,  75  Pac.  1034,  64  L.  R.  A. 
945,  104  Am.  St  Rep.  429.  The  question, 
therefore,  must  be  regarded  as  one  of  public 
policy  rather  than  of  constitutional  law.  The 
appointment  of  incompetent  inefficient  or 
dishonest  persons  to  public  office  Is  generally 
conceded  to  be  bad  public  policy;  and  a  law, 
under  the  provisions  of  which  unsuitable  per- 
sons can  be  preferred  over  those  who  are 
suitable,  is  manifestly  opposed  to  good  gov- 
ernment and  contrary  to  the  ordinary  concep- 
ti<n  of  a  sound  public  policy.    On  the  other 


hand,  it  18  a  wise  and  beneficent  public  poI« 
icy  which  provides  that  the  patriotic  citizen 
who  has  endured  the  perils  and  privations  of 
war  in  defense  of  his  country  shall  in  his  de- 
dluing  years  be  preferred  for  appointive  of- 
fices, when  such  preference  does  not  impair 
the  efficiency  of  the  public  service.  Under 
the  law  of  1907,  as  here  interpreted,  the  vet- 
eran, if  upon  a  fair  and  impartial  inquiry 
conducted  by  a  public  officer.  In  the  discharge 
of  an  official  duty,  is  found  competent  he 
shall  receive  the  office  desired.  The  law  is 
therefore  constitutional  and  in  harmony  with 
a  wise  and  beneficent  public  policy. 

We  conclude  (1)  that  a  veteran  who  shows 
himself  competent  within  the  meaning  of  the 
law,  to  perform  the  duties  pertaining  to  the 
office  applied  for,  is  entiUed  thereto;  (2)  that 
it  is  the  duty  of  the  appointing  power  to  de- 
termine whether  or  not  the  applicant  pos- 
sesses the  qualifications  which  make  him 
competent;  and  (3)  that  the  examination  of 
such  questions  shall  be  conducted  fairly,  im- 
partially, and  in  good  faith,  and  when  so  con- 
ducted Is  not  subject  to  review. 

The  demurrer  is  overruled  as  to  the  first 
second,  and  fourth  grounds,  and  sustained 
as  to  the  third. 
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L  CoNSTircnoiiAi.  Law— Lboiblativx  Fnno* 

noKS. 

The  nrovlEion  of  the  county  drainage  act 
(sections  2551-256C,  Gen.  St  1901),  which  al- 
lows an  appeal  from  the  order  of  tbe  county 
commissioners  requiring  a  drain  to  be  construct- 
ed by  the  landowners  oenefited,  in  consequence 
of  which  appeal  the  final  determination  of  the 
amount  of  labor  to  be  performed  by  each  person 
interested— in  effect  the  estimate  oi  benefits  as  a 
basis  for  special  assessments — is  submitted  to  a 
jury  selected  by  the  probate  judge,  is  not  void 
as  an  attempt  to  devolve  legislative  functions 
upon  a  judicial  tribunal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig- 
vol.  10,  (Constitutional  Law,  {{  103-107.] 

2.  Same. 

Although  the  proceeding  referred  to  is  d» 
scribed  in  the  statute  as  an  appeal  to  the  pro- 
bate court  end  is  there  spoken  of  as  a  "case." 
end  although  the  judee  is  required  to  make  a 
record  of  the  proceedings  of  the  jury  and  to 
make  an  order  in  accordance  with  their  report 
nevertheless  such  proceeding  is  in  effect  an  ap- 
peal to  a  commission  to  be  appointed  by  the 
probate  judge,  and  not  to  th^  court  itself,  in- 
asmuch as  the  court  is  given  no  control  over  the 
jury's  investigation  or  decision. 

3.  Dbains— AppeaI/— Bond. 

Where  the  statute  relating  to  an  appeal 
bond  is  silent  as  to  its  amount  such  a  bond  is 
not  void  because  the  liability  thereon  is  limited 
to  a  fixed  sum. 

4.  Saub— Notice  or  Apfeai,. 

Under  a  statute  requiring  a  written  notios 
of  appeal  to  be  given  to  the  county  clerk,  a 
notice  otherwise  sufficient,  which  is  delivered  to 
the  clerk,  is  not  rendered  void  by  the  fact  that 
it  is  addressed  to  the  commissioners. 
(Syllabus  by  the  C!ourt.) 

Error  from  District  Court  Cowley  County; 
C.  L.  Swarts,  Judge. 
Application  for  writ  of  prohibition  by  (X 
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8.  Gibson  and  others  agatnat  J.  O.  Shreres 
and  others.  Prom  an  order  awarding  tbo 
writ,  defendants  bring  error.    Reversed. 

C.  T.  Atkinson,  Ij.  C.  Brown,  and  0.  R. 
Pollard,  for  plaintiffs  In  error.  L.  H.  "Webb, 
O.  P.  Fuller,  and  liove  &  Wright,  for  de- 
fendants In  error. 

MASON,  J.  Proceedings  were  begun  under 
the  county  drainage  act  (Gen.  St  1901,  H 
2551-2S66)  for  the  establishment  of  a  drain. 
The  county  commissioners,  upon  the  petltlMi 
of  persons  interested,  finding  that  the  propos- 
ed ditch  was  necessary  and  would  be  condu- 
cive to  the  public  health,  convenience,  and 
welfare,  ordered  it  to  be  built,  apportioning 
the  construction  among  the  owners  of  the 
lands  aflfected  in  proportion  to  their  estimate 
Of  the  benefits  to  be  received.  Two  of  these 
landowners,  being  dissatisfied  with  the  order, 
gave  the  bond  and  notice  of  appeal  provided 
by  the  act  Section  2557.  According  to  the 
terms  of  the  statute  (sections  2558,  2559)  the 
effect  of  this  wa«  to  require  three  questions 
relating  to  the  proceedings  to  be  submitted 
to  a  jury  to  be  Impaneled  by  the  probate 
Judge,  namely:  "First  whether  it  will  be 
conducive  to  the  public  health,  convenience, 
or  welfare  to  cause  such  proposed  ditch, 
drain,  or  water  course  to  be  established  as 
located;  second,  the  amount  of  compensation 
due  to  each  person  In  case  of  the  location 
of  the  same;  and,  ttilrd,  the  amount  of  labor 
to  be  performed  by  such  each  person  inter- 
ested In  the  opening  and  constructing  of  the 
same."  A  transcript  of  the  proceedings  be- 
fore the  county  board  was  filed  with  the 
probate  Judge,  but,  before  any  steps  were 
taken  by  him,  persons  interested  in  the  pro- 
jected Improvement  appeared  and  contested 
bis  right  to  take  Jurisdiction  of  the  matter, 
upon  the  ground  that  that  part  of  the  statute 
relating  to  the  appeal  was  void  as  an  attempt 
to  devolve  legislative  functions  upon  a  Judi- 
cial tribunal.  A  motion  to  dismiss  the  ap- 
pe.il  being  overruled,  the  moving  parties  ap- 
plied to  the  district  court  and  obtained  a 
writ  of  prohibition  against  the  probate  Judge 
forbidding  him  to  proceed  farther  in  the 
matter  of  such  appeal.  The  probate  Judge 
and  the  persons  who  instituted  the  appeal 
prosecute  error  from  the  Judgment  award- 
ing such  writ. 

There  is  little  difficulty  In  deciding  that  It 
Is  competent  for  the  Legislature  to  provide 
for  submitting  to  the  determination  of  a 
court  the  first  two  of  the  three  questions 
which  the  statute  says  may  be  referred  to  a 
Jury.  It  is  true  that  the  question  whether  a 
proposed  Improvement  would  be  of  public 
benefit  Is  very  closely  related  to  the  question 
whether  It  shall  be  undertaken,  but  adher- 
ence to  the  doctrine  established  by  the  series 
of  cases  relating  to  the  extension  of  city 
boundaries  requires  the  court  to  recognize  a 
distinction  between  them,  and  to  say  that  the 
farmer  qaestloa  is  on«  of  fact  raltable  to  be 


left  to  a  court  only  the  latter  being  one  df 
policy  requiring  to  be  decided  by  a  leglslo- 
tlTe  body.  These  cases  are  collected  and  re- 
viewed in  Hutchinson  v.  Leimbach,  OS  Ean. 
87,  74  Pac.  BftS,  63  U  B.  A.  630,  104  Am.  8t 
Rep.  884.  See,  also,  Cit  Sav.  Bk.  v.  Town  of 
Greenburgh,  ITS  N.  Y.  215,  65  N.  E.  978,  and 
cases  there  cited.  The  amount  of  compensa- 
tion to  be  made  to  individoals  on  account  of 
the  establishment  of  the  drain  is  conceded 
to  be  a  fair  matter  for  Judicial  review.  The 
serious  controversy  arises  with  respect  to  the 
third  question.  While  the  statute  seems  to 
contemplate  the  actual  building  of  specified 
portions  of  the  ditch  by  the  several  land- 
owners, the  situation  is  essentially  the  same 
as  though  the  cost  of  the  Improvement  were 
to  be  assessed  against  the  improved  propei-v* 
In  proportion  to  the  benefits  received.  May 
the  Legislature  authorise  an  appeal  to  be 
taken  to  a  court  from  the  assessment  made 
by  appraisers  in  such  a  case?  The  defend- 
ants in  error  rely  with  confidence  upon  the 
doctrine  of  State  Auditor  v.  A.,  T.  &  S.  F. 
R.  Co.,  6  Kan.  500,  7  Am.  Rep.  575,  which 
has  been  reaffirmed  at  the  present  session  of 
this  court  in  SUven  ▼.  Com'rs  of  Osage  Coun- 
ty (Kan.)  92  Pac.  604,  declaring  void  a  stat- 
ute which  purports  to  grant  an  appeal  to  the 
district  court  from  the  action  of  the  county 
board  of  equalization.  It  must  be  conceded 
that  the  analogy  between  those  cases  and  this 
seems  close,  and  that  the  grounds  of  dis- 
tinction are  not  readily  apparent  However, 
although  taxation  by  special  assessment  like 
general  taxation,  is  regarded  as  an  exercise 
of  legislative  power,  it  differs  from  It  in  var- 
ious ways.  Hlnes  v.  Leavenworth,  8  Kan. 
16a  The  argument  against  permitting  the 
Judgment  of  a  court  to  be  substituted  for 
that  of  administrative  officers  with  respect 
to  the  entire  system  of  assessment  upoD 
which  all  public  revenues  depend  does  not 
apply  with  equal  force  to  a  plan  which  merely 
contemplates  submitting  to  a  Judicial  body 
the  question  of  how  far  a  specific  tract  of 
land  is  benefited  by  a  particular  Improve- 
ment— a  question  which  may  plausibly  be 
viewed  as  one  of  fact  The  practice  of  al- 
lowing appeals  to  Judicial  tribunals  from  de- 
terminations <^  this  character  is  common. 
2  Cooley  on  TaxaUon  <3d  Ed.)  1271;  25  A. 
ft  B.  Bncycl.  of  L.  1220.  And  it  has  often 
been  held  that  the  existence  of  such  right  of 
review  dispenses  with  the  necessity  of  giving 
notice  to  the  owner  of  the  property  affected 
prior  to  the  original  assessment  1  Cooley 
on  Taxation  (3d  Ed.)  59,  note  4;  State  ex  rel. 
Baltzell  V.  Stewart  74  Wis.  620,  43  N.  W.  947, 
6  L.  R.  A.  394;  Wilson  v.  Karie,  42  N.  J. 
Law,  612:  Hoertz  v.  Jefferson  Drainage  Co.. 
119  Ky.  1141,  84  S.  W.  1141.  Where,  as  In 
this  case,  a  legislative  body  decides  whether 
an  improvement  shall  be  made,  what  its  ex- 
tent shall  be,  what  property  shall  be  chargL'<) 
with  its  cost  and  what  method  of  apportion- 
ment shall  be  employed.  It  is  not  clear  that 
the  mere  ascertainment  of  the  actual  result* 
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Of  Buch  rule  may  not  be  coniinitted  to  a 
court.  Where  the  Legislature  adopts  a  rule 
of  apportionment  by  frontage  or  area.  Its  ap- 
plication becomes  a  mere  matter  of  measure- 
ment, but  even  this  requires  some  inquiry  and 
finding.  It  is  not  clear  why,  having  chosen 
to  let  the  apportionment  turn  upon  the  ac- 
tual benefits  received,  the  Legislature  may 
not  suffer  the  fact  In  that  regard  to  be  de- 
termined in  a  judicial  proceeding.  That  n 
right  of  limited  Judicial  review  from  the 
appraisers'  estimate  of  benefits  may  be 
granted  does  not  admit  of  doubt.  Thus  in 
Re  Westlake  Avenue,  40  Wash.  144,  82  Pac. 
279,  It  Is  said:  "The  city,  and  not  the  court, 
is  authorized  to  take  the  Initiative  in  the 
matter  of  such  improvements  and  the  assess- 
ments to  pay  therefor.  It  was  the  legislative 
power  of  the  city,  exercised  by  its  council, 
that  occasioned  the  imposition  of  the  assess- 
ment. The  state  Legislature  gave  the  city 
the  authority  to  levy  such  a  tax.  It  pro- 
vided the  method  by  which  It  should  be  done. 
By  this  plan,  the  apportionment  of  the  tax 
to  the  various  parcels  of  property  Is  made  by 
d  board  of  commissioners  appointed  by  the 
court.  These  commissioners  by  operation  of 
law,  become.  In  effect,  officials  or  agents  of 
the  municipality  for  the  performance  of  this 
service.  Upon  the  completion  of  the  commis- 
sioner's work.  It  may  be  called  In  question 
by  any  Interested  person  before  the  court, 
which  Is  vested  with  revisory  powers.  The 
function  of  the  court  in  these  proceedings  is 
to  settle  disputes  and  to  correct  errors  and 
Inequalities  called  to  Its  attention,  and  there- 
by relieve  the  assessment  of  any  lack  of  uni- 
formity or  other  injustice.  That  the  act  of 
the  Legislature  invokes  the  assistance  of  the 
court  to  obviate  errors  in  and  facilitate  the 
accomplishment  of  a  special  assessment  does 
not.  In  our  opinion,  render  the  statute  ob- 
noxious to  the  Oonstitntion." 

In  State  v.  Hennepin  Co.,  33  Minn.  235.  22 
X.  W.  625,  Oie  distinction  between  setting 
aside  the  work  of  an  assessing  Iwdy  and 
merely  revising  It  Is  discussed;  the  court 
saying  (pages  249,  250,  of  33  Minn.,  page 
»RJ1  of  22  N.  W.) :  "It  was  not  the  purpose 
of  the  act  that  the  proceeding  before  the 
court  should  be  a  reassessment  de  novo. 
*  •  ♦  We  do  not  think  It  reasonable  to 
construe  the  act  as  contemplating  the  setting 
aside  of  the  determination  thus  made  as  to 
any  objector,  and,  as  a  matter  of  course,  al- 
lowing the  trial  of  the  same  question  as  to 
Ijeneflts  anew  before  the  court,  and  making 
the  opinion  of  the  Judge  as  to  the  facts  to 
prevail  over  that  of  three  a88ea.<»ors  who  had 
l)een  selected  to  perform  this  ver>'  duty.  The 
terms  of  the  act  do  not  require  such  a  con- 
struction. Willie  the  court  is  empowered  to 
'make  or  order  a  new  assessment,'  In  whole  or 
In  part,  any  such  new  assessment  the  court  Is 
to  'revise  and  confirm  upon  like  notice.'  It 
was  not  intended  that  the  court  should  Itself 
make  an  assessment  ujwn  a  complete  trial 
before  It,  and  then  'revise  and  confirm'  Its 


own  judgment.'  The  term  'make'  seems  to 
have  been  used  either  In  the  sense  of  'order 
to  be  made,'  or  else  as  referring  to  such  cor- 
rected or  amended  assessment  as  should  re- 
sult from  the  exercise  of  the  power  of  the 
court  to  'revise,  correct,  amend' ;  any  modifica- 
tion of  the  original  assessment  being,  In  some 
sense,  the  making  of  a  new  or  different  as- 
sessment." But  in  State  v.  Ensign,  55  Minn. 
278,  56  N.  W.  1006,  arising  under  a  similar 
statute,  the  same  court  says :  "Whether  a  lo- 
cal improvement  shall  be  made,  and  whether 
the  cost  shall  be  borne  by  the  entire  city,  or 
by  the  property  specially  benefited.  Is  a 
question  In  Its  nature  political,  and  in  no 
sense  Judicial,  Just  as  Is  the  question  whether 
private  property  shall  be  taken  for  public  use. 
But  the  Legislature  may  commit  to  the  courts 
as  a  quasi  Judicial  function  the  power  to  de- 
termine what  Is  Just  compensation  for  taking 
private  property  for  public  use.  ^ud,  when 
the  burden  of  a  local  Improvement  is  Imposed 
upon  particular  property  (as  upon  property 
specially  benefited),  we  think  It  may  be  com- 
mitted to  the  court  to  determine  as  a  quasi 
Judicial  question  whether  the  assessing  offi- 
cers have  correctly  determined  the  facts  upon 
which  the  assessment  is  made." 

It  Is  not  necessarj-,  however,  to  decide  the 
precise  question  stated.  Heretofore,  in  this 
discussion.  It  has  been  assumed  that  the  stat- 
ute permits  and  requires  that,  upon  an  ap- 
peal being  taken  from  the  board  of  county 
commissioners,  the  probate  court  shall  appor- 
tion the  benefits  of  the  proposed  Improve- 
ment. Whether  that  Is  really  the  case  can 
only  be  determined  from  an  examination  of 
its  essential  provisions.  It  describes  the  pro- 
ceeding as  an  appeal  "to  the  probate  court," 
but  upou  the  filing  of  the  bond  and  notice 
this  Is  what  Is  actually  done.  The  probate 
Judge  impanels  a  "jury"  of  six  disinterested 
freeholders,  and  gives  the  sheriff  a  notice  of 
their  appointment,  specifying  a  time  when 
they  shall  "meet  in  probate  court."  The  ap- 
pellant notifies  the  persons  Interested  of  this 
date.  At  the  time  specified  the  probate 
judge  hears  and  determines  "all  preliminary 
questions  pertaining  to  such  ca.se,"  and  ad- 
ministers an  oath  to  the  jury  to  report  In 
writing  to  the  court,  upon  actual  view,  the 
three  matters  already  stated.  Upon  the  re- 
turn of  the  Jury,  the  Judge  makes  a  record 
of  their  proceedings,  makes  an  order  "aa  eald 
jury  shall  report,"  and  taxes  the  costs  In 
fair  proportion  among  the  persons  Interested 
'in  conformity  with  the  report  of  said  jury." 
It  will  be  observed  that,  while  the  proceeding 
Is  spoken  of  as  a  "case,"  It  Is  utterly  lacking 
In  the  essential  elements  of  a  trial  by  the 
court.  The  judge  Is  given  no  control  over 
the  deliberations  of  the  Jury,  and  their  ac- 
tion Is  final.  He  does.  Indeed,  go  through 
the  form  of  making  an  order,  but  it  is  a  mere 
registration  of  their  decision.  It  was  said 
of  a  similar  situation  In  Ferguson  v.  Borough 
of  Stamford,  60  Conn.  432.  447,  22  Atl.  782, 
787:    "It  win  be  observed  that  the  proceed- 
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Ing  iR  not  In  tlie  snpprlor  court.  The  com- 
mittee, nlthouxh  appointed  by  a  judRe  of  that 
court.  Is  not  an  arm  of  the  court,  and  the 
validity  of  Its  proceedlnps  In  no  wise  depends 
upon  any  action  accepting  or  approving  Its 
dolnjrs."  There  Is  a  provision  for  costs  un- 
der some  circumstances  being  taxed  to  the 
appellant  and  "collected  as  Judgment  at  law 
In  other  cases,"  but  this  Is  only  an  incidental 
feature  of  the  act,  and  can  be  rejected  If 
Invalid  without  affecting  the  remainder.  In 
substance,  therefore,  this  proceeding  is  noth- 
ing more  than  the  appointment  by  the  pro- 
bate court  of  commissioners  to  estimate  the 
benefits  that  would  result  to  the  several 
tracts  of  land  affected  from  the  proposed 
Improvement.  That  the  power  is  described 
as  conferred  upon  the  probate  court  is  not 
conclusive  or  even  Important.  As  was  said 
In  Re  Johnson,  12  Kan.  102:  "The  Legis- 
lature In  enacting  said  sections  uses  the 
words  'probate  courts.'  instead  of  using  some 
other  designation  for  the  persons  Intended. 
But  the  language  must  be  liberally  construed, 
so  as  to  carry  out  the  will  of  the  Legislature, 
and  not  to  defeat  It.  The  Legislature  un- 
doubtedly Intended  to  confer  said  Jurisdic- 
tion upon  the  persons  who  exercise  the  Ju- 
risdiction of  the  probate  coiirts,  and  not  upon 
the  courts  themselves  as  probate  courts." 

The  use  of  the  word  "Jury"  is  likewise  Im- 
material, however  Inaiqiroprlate  the  term 
may  be.  This  is  Intimated  In  Bauman  v. 
Ross,  167  r.  S.  503.  IT  Sup.  Ct  983,  42  L. 
Ed.  270,  where  It  Is  snld:  "Some  confusion 
has  perhaps  arisen  from  designating  the 
tribunal  of  seven  men,  which  Is  to  estimate 
the  damages  and  to  assess  the  benefits,  as 
a  'Jury,'  when  It  Is  in  truth  an  Inquest  or 
commission,  appointed  by  the  court" 

That  other  than  Judicial  powers  may  be 
conferred  upon  the  person  holding  the  oHIce 
of  probate  Judge  has  been  held  In  uiauy  casesi, 
among  which  may  be  mentioned  Intoxicating 
Liquor  Cases,  2H  Kan.  751,  .17  Am.  ReiK  28*. 
and  State  v.  Brown,  85  Kan.  1«7,  10  Pac. 
594.  That  the  appraisers  of  benefits  are  se- 
lected by  the  lncmnl>ent  of  a  Judicial  office  Is 
no  ground  of  objection.  See  editorial  note 
In  3  Current  Law,  743;  25  A.  ft  B.  Encyd. 
of  L.  1220,  note  7,  and  cases  cited  In  Bauman 
V.  Ross,  167  U.  S.  ."HS,  590,  393,  17  Sup.  Ct. 
966,  42  L.  Ed.  270.  A  case  quite  closely  in 
point  Is  Lake  v.  City  of  Decatur,  91  111.  596, 
the  scope  of  which  Is  Indicated  by  the  follow- 
ing extract  from  the  opinion :  "It  is  doubt- 
less true,  under  the  section  of  the  Constitu- 
tion cited,  the  I^eglslature  cannot  confer  the 
power  on  the  county  court  to  make  local  Im- 
provements by  special  assessment.  That  pow- 
er, if  conferred,  must  be  vested  in  the  cor- 
porate authorities  of  the  city  or  town.  We 
do  not,  however,  understand  that  the  act  In 
question  has  conferred,  or  even  attempted  to 
confer,  the  power  on  the  county  court,  or 
that  the  county  court  has  exercised  such 
power  In  the  proceedings  In  the  case  Ijefore 
us.    •    •    •    The  city   council   of   Decatur 


passed  an  ordinance  that  the  Improvemenif 
shonld  be  made — that  it  should  be  paid  for,' 
In  part,  by  special  assessments.  The  cost  olf 
the  improvement  was  estimated,  and  the 
character  and  quality  of  the  work  was  set^ 
tied,  by  the  corporate  authorities  of  tlie  city. 
I'pon  these  matters,  the  county  court  was  not 
consulted,  nor  did  It  have  any  connection 
whatever  with  them.  But  when,  during  the 
progress  of  the  proceedings.  It  became  nec- 
essary to  have  commissioners  appointed  to 
assess  benefits  on  the  property  which  would 
be  8i)eclally  benefited  by  the  Improvement,  a 
petition  was  presented  to  the  county  court 
for  the  apiiolntment  of  commissioners,  as  is 
provided  for  In  the  act.  The  county  court, 
as  will  appear  by  reference  to  the  several 
provlp-lons  of  the  act,  has  no  voice  In  deter- 
mining whether  the  Improvement  shall  be 
made,  what  Its  character  and  cost  shall  be, 
when  It  shall  he  commenced,  and  when  sto|>* 
ped.  Indeed,  In  so  far  as  the  making  of  the 
Improvement  by  special  assessment  is  con- 
cerned, the  county  court  Is  an  utter  stranger 
to  the  proceeding,  and  has  no  voice  in  it. 
These  various  matters  are  conferred  upon  the 
corporate  authorities  of  the  city  or  towni 
How  can  the  language  of  the  Constitution, 
"may  vest  the  corporate  authorities  of  cities, 
towns  or  vlllngcs  with  power  to  make  local 
improvements  by  special  assessment,"  be  held 
to  prohibit  the  appointment  by  a  court  of 
commissioners,  during  the  progress  of  the 
proceedings,  to  assess  benefits  to  the  property 
owner  who  Is  to  be  siieciaily  beneflte<l  by  the 
Improvement,  when  the  Legislature  has  con- 
ferred such  a  power  upon  the  coiirt?  The 
Legislature  has  provided  that  the  city,  dur- 
ing the  progress  of  the  proceedings,  may  ap- 
ply to  the  county  court  for  the  appointment 
of  commissioners,  and  that  they  may  be 
apiwinted ;  and,  as  the  Constitution  does  not 
prohibit  the  General  Assembly  from  so  pro- 
viding. It  clearly  has  that  power."  The  court 
is  of  the  opinion  that  the  statute  under  con- 
sideration does  not  attempt  to  impose  upon 
the  probate  court  as  such  the  duty  of  deter- 
mining the  amount  of  assessment  proper  to 
be  charged  against  the  benefited  property  to 
pay  for  the  projected  improvement,  and  for 
that  reason,  If  for  no  other.  Is  not  open  to  the 
objection  urged  against  It. 

Two  minor  questions  are  raised.  The  stat- 
ute relating  to  the  bond  to  be  given  upon  ap- 
peal fixes  no  amount  The  bond  given  by  the 
appellant  In  this  case  was  for  the  sum  of 
$.100,  and  It  Is  argued  that  this  limitation 
rendered  it  void.  The  bond  Is  required  to  be 
made  "to  the  acceptance"  of  the  county  clerk 
and  probate  Judge,  and  It  would  seem  proper 
for  them  to  pass  upon  Its  sufficiency  as  to 
amount,  as  well  as  with  respect  to  the  se- 
curity. At  ail  events,  the  bond  given  was 
not  a  nullity.  See  Ottawa  v.  Johnson,  73 
Kan.  163.  84  Pac.  740,  and  cases  there  cited. 

The  notice  of  appeal  is  required  to  he  given 
to  the  county   clerk.     In   this   instance   the 
written  notice  was  delivered  to  the  county 
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clerk,  but  was  addressed  to  the  board  of 
county  commissioners,  and  It  Is  claimed  that 
this  was  not  a  sufficient  compliance  with  the 
statute  to  give  the  probate  Judge  jurisdiction 
to  act    The  court  thinks  otherwise. 

The  Judgment  of  the  district  court  is  there- 
fore reversed. 


STATE  y.  PATTON. 

(Supreme  Court  of  Kansas.    Nor.  9,   1907.) 

Malicioi:s  JIischief  —  Evidence  —  Instbuc- 

.     TIONS. 

In  a  prosecution  upon  a  charse  of  the  ma- 
licious destruction  of  property,  based  upon  the 
net  of  the  defendant  in  cutting  down  a  tele- 
phone pole  erected  in  a  public  street  in  front 
of  a  lot  owned  by  him,  where  there  is  evidence 
tending  to  sliow  that  the  pole  was  without  ne- 
cessity or  reason  so  placed  as  to  hamper  him  in 
the  use  of  his  property,  and  that  this  inconveni- 
ence could  have  been  easily  remedied  by  moving 
the  pole  a  few  feet  to  a  position  where  it  would 
ser^'e  its  purpose  equally  well,  it  is  material 
error  for  the  court  to  instruct  the  jury  that  no 
one  has  a  right  to  destroy  the  property  of 
another  under  the  claim  that  it  is  a  nuisance 
unless  it  has  been  declared  to  be  such  by  some 
competent  authority  or  by  a  judicial  determin- 
ation. 
(Syllabus  by  the  C!onrt.) 

Appeal  from  District  Court,  Russell  Coun- 
ty; J.  II.  Beeder,  Judge. 

Thomas  Patton  was  convicted  of  malicious 
destruction  of  property,  and  appeals.  Re- 
versed. 

Geo.  W.  Holland,  for  appellant.  F.  S. 
Jackson,  Atty.  Gen.,  for  the  State. 

MASON,  J.  Thomas  Patton  chopped  down 
a  telephone  pole  which  stood  in  a  street  in 
the  city  of  Luray  In  front  of  a  lot  owned  by 
him.  He  was  prosecuted  under  a  statute 
making  the  malicious  destruction  of  the  prop- 
erty of  another  a  misdemeanor  (Geu.  St. 
1901,  i  2391)  and,  having  been  convicted,  ap- 
peals. 

The  trial  court  Instructed  the  Jury  that 
no  one  has  the  right  to  destroy  the  property 
of  another  under  the  claim  that  It  consti- 
tutes a  nuisance,  unless  it  has  been  declared 
to  be  sudi  by  some  competent  authority,  or 
by  a  Judicial  determination.  This,  of  course, 
was  Incorrect  as  a  general  statement  Inas- 
much as  It  is  familiar  law  that  any  one  may, 
without  Invoking  the  decision  or  aid  of  a 
court  or  other  public  tribunal,  abate  a  private 
nuisance  or  a  public  nuisance  from  which  be 
sustains  a  special  injury,  so  that  he  acts  only 
so  far  as  Is  necessary  for  his  own  protection, 
and  does  not  disturb  the  public  peace.  It  Is 
hardly  necessary  to  cite  authorities  In  support 
of  this  proposition,  since  Its  substance  is  to  be 
found  wherever  the  matter  is  discussed.  The 
cases  bearing  on  the  matter  are  collected  and 
classified  in  1  A.  &  E.  Encycl.  of  L.  79-86. 
The  conviction  therefore  must  be  set  aside, 
unless  It  can  be  said  that  no  prejudice  re- 
sulted to  the  defendant  from  the  erroneous 
instruction.  And  this  depends  upon  whother 
there  was  any  evidence  that  the  pole  referred 


to  was,  as  to  the  defendant  a  nuisance.  If 
not,  it  was  proper  to  instruct  the  jury  that 
be  had  no  right  to  cut  It  down,  and  that  was 
the  effect  of  the  Instruction  complained  of. 
The  evidence  developed  that  the  pole  was 
a  part  of  a  telephone  system  owned  by  Dan- 
iel Walters,  which  had  been  constructed  be- 
fore the  Incorporation  of  the  city;  that  the 
city  bad  never  granted  him  the  right  to 
maintain  the  poles  In  the  streets,  although 
the  public  authorities  apparently  acquiesced 
in  their  remaining  there,  and  no  order  was 
ever  made  for  their  removal.  The  defendant 
contends  that  although  the  statute  (Gen.  St 
1901,  i  1342)  authorizes  corporations  to  place 
telegraph  poles  In  public  roads  and  streets, 
no  such  privilege  is  granted  to  individuals, 
and  therefore  that  the  original  setting  out  of 
the  pole  in  question  by  Walters  was  wrong- 
ful; and  that  at  all  events,  its  maintenance 
after  the  organization  of  the  city  could  not 
be  lawful,  until  such  time  as  the  council 
should  grant  him  a  franchise.  Possibly, 
however,  the  statute  relating  to  corporations 
might  by  a  liberal  construction  be  held  to 
apply  also  to  individuals;  or  It  may  be  that 
apart  from  this  statute,  as  suggested  in  the 
specially  concurring  opinion  of  Justice  Bruch 
in  McCann  v.  Telephone  Co.,  «!)  Kan.  210, 
288,  76  Pac.  870,  66  L.  R.  A.  171,  the  public 
highways  should  be  deemed  open  for  reason- 
able use  by  telephone  and  telegraph  com- 
panies in  maintaining  their  systems  of  com- 
munication, upon  the  theory  that  such  use 
Is  within  the  general  purpose  for  which 
roads  are  created.  And  If  Walters  construct- 
ed his  telephone  line  along  the  street  at  a 
time  when  he  had  a  legal  right  to  do  so, 
there  is  room  for  a  plausible  argument  that 
he  did  not  become  a  trespasser  by  the  mere 
fact  of  the  territory  being  taken  into  a  city. 
The  Attorney  General  confesses  error  and 
does  not  resist  a  reversal.  Therefore  we 
have  not  the  advantage  of  any  arguaient 
upon  these  questions,  excepting  tliat  present- 
ed in  behalf  of  the  defendant  They  are  of 
enough  importance  and  dilllculty  to  render  It 
inadvisable  to  decide  them  except  upon  a  full 
presentation.  We  shall  on  that  account  as- 
sume for  the  purposes  of  the  case  that  Wal- 
ters had  the  same  rights  as  though  he  liad 
been  granted  a  franchise  to  maintain  poles 
and  wires  in  the  streets  of  Luray. 

The  defendant  attempted  to  justify  his 
conduct  upon  the  theory  that  he  was  privi- 
leged to  remove  the  pole  merely  because  It 
stood  in  front  of  his  property,  Inasmuch  as 
Walters  had  no  right  to  maintain  the  pole 
anywhere  in  the  street.  The  assuiuplion 
just  stated  bars  a  justification  upon  this 
ground.  But  there  was  testimony  from 
which  it  might  be  Inferred  that  he  also 
claimed,  and  with  just  cause,  that  the  pole 
cut  off  convenient  access  to  his  lot  from  the 
street  by  reason  of  the  particular  place  in 
which  it  was  planted,  and  that  this  incon- 
venience to  him  could  have  lx?en  remedied 
by  moving  it  a  few  feet  to  a  position  where 
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It  would  serve  the  purpose  of  Its  owner 
equally  well.  This  raised  an  Issue  for  the 
consideration  of  the  Jury.  If  the  pole  was, 
without  necessity  or  reason,  so  placed  as  to 
hamper  the  defendant  In  the  use  of  his  prop- 
erty, it  became  as  to  him  a  nuisance  which 
he  had  a  right  to  abate.  He  was  entitled  to 
submit  to  the  jury  the  question  whether  that 
condition  existed. 

The  instruction  referred  to  prerented  this, 
and  compels  a  reversal  of  the  Judgment 


LYON  et  al.  ▼.  ROBERT  GARRETT  LUM- 
BER CO. 
(Supreme  Court  of  Kansas.    Kov.  9,  1907.) 

1.  Stipulations— Effect— Matters   Conclu- 
ded. 

A  stipulation  of  facts  binds  the  parties,  un- 
less from  the  manner  in  which  the  cause  was 
tried  tlie  stipulation  was  ignored ;  but  it  does 
not  necessarily  bind  the  parties  as  to  conclu- 
sions of  law  embraced  therein. 

TEd.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  44,  Stipulations,  §S  44-01.] 

2.  Same. 

An  a^ent  of  a  lumber  dealer  submitted  a 
list  of  prices  to  a  customer.  Subsequently  he 
submitted  a  new  list.  The  customer  ordered 
lumber  according  to  the  new  list,  but  the  dealer, 
in  supplying  the  lumber,  relied  on  the  original 
list,  and  had  no  knowledge  of  the  new  list.  The 
parties  in  an  action  by  tne  dealer  to  recover  ac- 
cording to  the  original  list  stipulated  that  the 
new  list  furnished  the  terms  of  the  agreement, 
but  the  case  was  tried  as  though  the  stipulation 
had  not  been  made.  Hdd,  that  the  dealer  was 
not  concluded  by  the  stipulation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Stipulations,  §§  44-51.] 

Error  from  District  Court,  Leavenworth 
County;  J.  H.  Gilpatrick,  Judge. 

Action  by  Cecil  A.  Lyon  and  another,  re- 
ceivers of  the  Klrby  Lumber  Company, 
jij^alnst  the  Robert  Garrett  Lumber  Company. 
There  was  a  Judgment  for  defendant,  and 
plaintiffs  bring  error.  Reversed  and  remand- 
ed for  new  trial. 

Dawes  &  Rutherford,  for  plaintiffs  in  er. 
Tor.  Atwood  &  Hooper,  for  defendant  In 
error. 

PER  CURIAM.  Action  to  recover  a  bal- 
ance claimed  to  be  due  for  lumber  sold. 
Trial  by  the  court,  and  Judgment  for  defend- 
ant.   Plaintiff  brings  error. 

Defendant  company  is  engaged  in  the  lum- 
ber business  at  Leavenworth,  and  In  Janu- 
ary, 1904,  made  a  contract  to  furnish  to  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany certain  lumber  to  be  used  In  the  erec- 
tion of  a  building  at  Topeka.  The  railroad 
company  was  to  transport  free  all  material 
hauled  over  "the  Santa  FP,  proper,"  desig- 
nating Chicago  and  Pureell,  Ind.  T.,  as  the 
terminal  points  of  the  "Santa  V6  proper." 
Before  the  contract  with  the  railroad  com- 
pany was  closed,  defendant  procured  prices 
on  the  lumijer  from  various  wholesale  lum- 
ber dealers,  and  on  December  23,  1903,  re- 
ceived  a   list  of   prices   from   Mr.   Mucke, 


agent  of  the  Klrby  Lumber  Company. 
Again,  on  December  30,  1903,  the  president 
and  general  manager  of  the  Robert  Garrett 
Lumber  Company  met  Mr.  Mucke  in  Kan- 
sas City,  and  he  gave  them  another  set  of 
prices.  In  the  same  Interview  some  discus- 
sion arose  as  to  the  location  of  the  mills  of 
the  Klrby  Lumber  Company.  Mr.  Mucke 
stated  that  they  were  on  the  Santa  F6  at 
Call,  Tex.  At  request  of  the  Robert  Gar- 
rett Lumber  Company,  he  wrote  at  the  bot- 
tom of  the  offer  at  which  the  Klrby  Com- 
pany would  furnish  the  lumber  the  words: 
"f.  o.  b.  mill,  Santa  F6,  proper."  They  In- 
formed him  that,  until  they  closed  their  con- 
tract with  the  railroad  company,  they  could 
do  nothing  further,  but  would  let  him  know. 
He  ceased  to  be  in  the  employ  of  plaintiff 
company  after  January  1,  1904.  On  Janu- 
ary 12th  the  Klrby  Company,  having  in  their 
possession  the  statement  of  prices  furnished 
by  Mr.  Mudte  on  December  23d,  but  knowing 
nothing  of  any  other  figures,  wrote  the  Rob- 
ert Garrett  Company,  as  follows:  "We  un- 
derstand that  you  are  In  the  market  for  a 
considerable  bill  of  yellow  pine,  and  that  Mr. 
Mucke,  who  was  formerly  in  our  employ, 
made  you  prices  on  same.  We  would  be 
very  glad,  Indeed,  if  yon  would  favor  us 
with  this  bill,  as  we  are  quite  sure  that  we 
are  in  a  position  to  give  you  as  good  service 
as  anyone  in  the  business.  Would  be  pleas- 
ed to  hear  from  you."  January  15th  defend- 
ant replied  as  follows:  "Referring  to  your 
favor  of  the  12tb  inst.,  will  say  that  some 
days  ago  Mr.  Mucke  gave  us  the  Inclosed 
prices  on  the  lumber  bill  which  you  speak  of. 
We  were  not  aware  that  he  is  not  now  in 
your  employ,  and  sent  him  an  acceptance  of 
his  offer,  which  we  see  has  not  reached  you. 
You  may  begin  shipping  the  timbers  and 
Joists  first,  and  follow  immediately  with  the 
balance  of  the  bill.  Kindly  rush  this  through 
for  us,  as  we  are  now  ready  for  a  part  of 
the  stock."  Four  days  later  defendant 
wired,  as  follows:  "Klrby  Lbr.  Co.,  Hous- 
ton, Texas.  Wire  If  you  accept  Topeka  or- 
der. Now  ready  for  stock.  Robert  Garrett 
Lumber  Co."  On  the  same  day  plaintiff  com- 
pany replied  by  wire,  as  follows:  "Topeka 
order  accepted  and  entered  at  our  quotation 
through  Mucke."  This  was  followed  by  a 
letter  of  same  date  from  plaintiff  company, 
as  follows:  "We  have  Just  wired  you  as  fol- 
lows and  now  confirm — 'Topeka  order  ac- 
cepted and  entered  at  our  quotation  through 
Muelce.'  We  have  already  mailed  you  a 
carbon  copy  of  our  entry  of  your  Topeka  or- 
der showing  prices  at  which  we  will  bill  you. 
These  prices  are  as  per  Mr.  Mucke's  quota- 
tions to  you,  and  we  cannot  consistently  go 
any  lower.  If  unsatisfactory,  do  not  fail 
to  wire  In  time  to  prevent  our  making  any 
shijmient."  January  22d  the  contract,  if  it 
was  a  contract  at  all,  was  closed  by  the  fol- 
lowing telegram:  "Leavenworth,  Kansas. 
Jan.  22.  1904.  Klrby  Liunber  Co.,  Houston. 
We  accept  Mucke's  prices.  Wire  immediate- 
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ly  when  yon  -n-ill  begin  ahipping.  Robert 
Garrett  Lumber  Co."  The  Klrby  Company 
then  began  shipping,  and  within  the  next  00 
days  furnished  defendant  19  cars  of  lumber, 
sending  with  each  shipment  a  bill  of  lading 
which  on  Its  face  stated  that  the  shipment 
was  "f,  o.  b.,  Call,  Texas."  Defendant  paid 
the  freight,  claiming  afterwards  that  this 
was  merely  an  advancement  on  the  purchase 
price,  and  from  time  to  time  remitted  pay- 
ments to  be  applied  on  the  account.  After 
the  lumber  had  all  been  receivod,  defendant 
refused  to  pay  the  balniice,  deducting  from 
the  price  the  amount  of  freight  from  Call, 
Tex.,  to  Purcell.  Ind.  T..  whi<h  was  $1,413, 
the  amount  Involved  In  thi«  action. 

There  was  a  stipulation  as  to  some  of  the 
facts  which  reads  as  follows:  "That  on 
December  W),  1!)03,  A.  (i.  Mucke,  who  was 
then  and  there  the  duly  authorized  agent  of 
the  Kirby  Luml)er  Company,  agreetl  with  the 
Robert  Garrett  Lumber  Company  to  furnish 
certain  lumber  at  certain  prices  therein  speci- 
fied, and  upon  (-ertaln  terms  stated  In  said 
agreement,  a  copy  of  which  Is  hereto  attach- 
ed, marked  'Exhibit  A.'  and  made  a  part 
hereof.  And  that  afterwards,  on  or  about 
.Tanuary  15th.  the  Kirby  Lumber  Company 
accepted  said  order  and  agreed  to  deliver 
said  lumber  In  accordance  therewith."  It 
•Is  vigorously  contended  here  by  counsel  for 
defendant  that  this  stipulation  settles  for  all 
time  what  the  contract  was.  and  this  must 
have  been  the  conclusion  of  the  court;  but 
this  case  was  tried  upon  a  different  theory, 
and  as  though  this  stipulation  had  not  been 
made.  Evidence  was  given  without  the 
slightest  objection  which  established  beyond 
any  question  that  no  contract  or  agreement 
was  entered  Into  at  the  time  stated  In  the 
stipulation  If  at  all.  It  was  practically  con- 
ceded  on  the  trial  that.  If  a  contract  was 
made.  It  was  made  by  the  correspondence 
between  the  parties.  This  was  not  closed 
until  January  22d.  No  agreement  was  made 
on  December  30tb,  for  the  reason  that,  as 
stated  by  the  president  of  defendant  eom- 
l)any.  the  contract  with  the  railroad  com- 
pany had  not  been  closed.  Whether  any  con- 
tract was  made,  based  ujion  the  offer  of  De- 
cember 30th,  depends  upon  whether  the 
minds  of  the  parties  met.  The  facts  with 
reference  to  the  correspondence  are  not  dis- 
puted. The  conclusions  to  be  drawn  there- 
from are:  A  stipulation  of  mere  facts  binds 
the  parties  unless  it  appears  from  the  man- 
ner in  which  the  case  was  tried  timt  the 
stipulation  was  Ignored:  and  the  stipulation 
should  not  necessarily  bind  the  parties  as 
to  conclusions  of  law  embraced  therein. 

If  It  could  be  said  that  there  Is  any  evi- 
dence in  the  record  to  support  a  finding  that 
the  minds  of  the  parties  met  on  .lanuary 
22d  or  at  any  other  time,  and  a  contract  was 
the  result,  then  there  remained  only  the 
question  of  how  the  contract  was  to  be  con- 
strued ;  and  the  general  finding  of  the  court 
wotild  be  conclusive  upon  that  question,  and 


the  Inquiry  as  to  the  construction  placed  up- 
on the  stipulation  by  the  court  would  be  of 
no  Importance.  But  there  Is  no  such  evi- 
dence. Defendant  bad  in  mind  one  thing, 
plaintiff  company  another.  The  latter  w^as 
not  even  aware  that  defendant  relied  upon 
the  prices  given  by  Mr.  Mnclce  on  December 
30th  until  after  the  lumber  was  furnished, 
and  never  had  its  attention  called  to  the 
claim  that  It  was  to  pay  the  freight  to  Pur- 
cell until  It  asked  for  settlement.  It  is  diffi- 
cult to  believe  that  plaintiff  company  could 
have  Intended  to  sell  lumber  which  the  un- 
disputed evidence  shows  was  worth  on  the 
market  ?13  iier  1.000  and  accept  f7  per  1.000 
for  It:  but  that  is  what  It  must  have  In- 
tended if  a  contract  such  as  defendant  claims 
was  In  fact  made.  Tlie  mills  of  i)1alntlff 
company  at  Call.  Tex.,  are  on  what  is  known 
in  Texas  everywhere  as  the  "Santa  Ff>."  It 
Is  a  part  of  the  Santa  F^  System,  though 
tedmically  the  Gulf.  Colorado  &  Santa  Ff. 
Mr.  JIucke  testified  that  he  never  knew  until 
this  iKiint  arose  that  the  Santa  FO.  proper, 
ended  at  Purcell.  It  Is  difficult  to  determine 
Just  what  force  was  given  by  the  court  to 
the  partlmlar  portion  of  the  stipulation  of 
facts,  but,  from  the  vigor  with  which  Its  con- 
clusiveness Is  urged  uik>u  us,  It  Is  iiosslble 
It  was  considered  controlling,  notwithstand- 
ing the  construction  placed  thereon  by  the 
parties  themselves  at  the  trial.  The  stipula- 
tion Is  partly  fact  and  partly  law,  and  the 
conclusion  to  be  drawn  from  the  facta  as 
they  existed  was  cue  of  the  main  things  to  be 
determined  as  the  case  was  In  fact  tried. 
In  view  of  Its  rather  ambiguous  wording,  and 
the  theory  \ipon  which  the  case  was  tried, 
plaintiff  company  should  not  be  concluded  by 
It. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded  for  another  trial. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  BOARD 

OF  COM'RS  OF  SI'MNER  COUNTY 

et  al. 

(Supreme  Court  of  Kansas.    Nov.  9,  1007.) 

1.  Taxation— Appobtionment  of  State  Tax 
— DvTiES  OF  County  Clerk. 

Where  the  State  Board  of  Kiinalization  duly 
apportions  the  rax  for  state  purposes  among  the 
.several  counties  of  the  state,  and  determines 
that  the  assessed  value  of  all  taxable  property 
other  than  railroad  property  in  any  county  shall 
be  increased  a  given  jjer  cent,  in  order  to  pro- 
duce the  amount  of  state  taxes  so  apportioned  to 
such  county,  and  this  action  of  tlie  board  is 
duly  certified  to  the  county  clerk  of  said  county, 
tlien  it  becomes  the  duty  of  such  county  clerk 
either  to  increase  the  assessed  value  of  the  i)rop- 
erty  as  directed,  or  to  increase  the  existing 
rate  thereon  so  that  the  tax  for  state  purposes 
produced  from  the  taxable  property  of  such 
county  other  than  railroad  property  at  the  in- 
creased vahie  or  rate,  as  the  case  may  be,  will, 
tosether  with  that  produced  from  the  railroad 
property  in  sucii  county  at  the  existing  rate, 
equal  the  amount  of  state  tax  as  apportioned 
to  such  county. 
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2.  Same. 

Where  a  county  clerk.  In  such  a  case,  in- 
stead of  doine  aa  above  stated,  increased  the 
existing  rate  sufficiently  to  carry  out  the  intent 
of  the  Board  of  Equalization,  as  above  indi- 
cated, but  such  increasod  rate  was  applied  to 
all  the  taxable  property  in  the  county,  including 
railroad  property,  then  the  tax  produced  from 
railroad  property  by  reason  of  the  increase  of 
the  rate  thereon  is  excessive  and  illegal. 

3.  Same— IixEOAi.  Tax— Recoveby  Back. 

Where  a  railroad  company  is  required,  un- 
der the  facts  herein  above  stated,  to  pay  such 
excessive  and  illegal  taxes,  the  same  may  be 
recovered  back. 

[Ed.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  tt,  Taxation,  |  1002.] 

4.  Same— Petition. 

The   petition   in    this   case   examined,   and 
found  to  state  a  cause  of  action,  and  the  de- 
murrer thereto  should  have  been  overruled. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sumner  Coun- 
ty; C.  L.  Swarts,  Judge. 

Action  by  the  Atehisou,  Toiiekn  &  Santa 
F6  Railway  Company  against  the  board  of 
county  commissioners  of  Sumuer  county  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.     Reversed. 

Wm.  K.  Smith,  O.  J.  Wood,  and  A.  A. 
Scott,  for  plaintiff  in  error.  James  Law- 
rence and  Levi  Ferguson,  for  defendant  In 
error. 

GRAVES,  J.  September  20,  1905,  the 
plaintiff  in  error  commenced  this  action  in 
the  district  court  of  Sumner  county  to  re- 
cover taxes  paid  to  the  county  treasurer  un- 
der protest,  which  are  alleged  to  be  Illegal. 
A  Joint  general  demurrer  to  the  petition  was 
sustained,  and,  the  plaintiff  electing  to  stand 
upon  its  pleading,  a  Judgment  In  favor  of 
the  defendants  was  entered  for  costs.  This 
action  of  the  district  court  is  assigned  as  er- 
ror, and  constitutes  the  only  question  pre- 
sented. The  petition,  excluding  formal  parts, 
reads:  "That  during  the  year  1003  the  said 
plaintiff  was  the  owner  of  certain  railroad 
property  situated  in  the  said  county  of  Sum- 
ner, state  of  Kansas,  which  said  property 
was  by  the  State  Board  of  Railroad  Assess- 
ors of  the  state  of  Kansas  duly  assessed  and 
valued,  as  required  by  law,  at  the  sum  of 
$570,130,  for  the  purposes  of  taxation  for 
said  year  1903.  That  the  rate  of  taxation 
levied  for  state  purposes  against  all  proper- 
ty In  the  state  of  Kansas  for  said  year  1903, 
was  6.4  mills.  That  the  total  assessed  valua- 
tion of  all  taxable  property  in  said  county 
of  Sumner  for  the  year  1903  was  the  sum 
of  ifa.9<i9,809.00,  of  which  sum  $1.2r)8,G0o.00 
was  the  valuation  of  railroad  property,  and 
fii,711.n4.00  was  the  valuation  of  taxable 
property  in  said  comity  other  than  railroad 
property.  That  the  State  Board  of  E(iualiza- 
tion  of  the  state  of  Kansas,  at  its  meeting 
held  in  the  month  of  July,  1903,  as  reijuired 
by  law,  raised  the  assessment  of  all  ta.xa- 
ble  property  In  said  Sumuer  county,  except 
railroad  property.  10  per  cent  for  state  pur- 
poses, in  accordance  with  authority  confer- 


red upon   It  by   law,  and  apportioned  the 
amount  of  taxes  to  be  raised  for  state  pur- 
poses In  said  Sumner  county  at  the  sum  of 
$48,202.00,  which  amount  was  duly  certified 
to  the  county  clerk  of  said  Sumner  county, 
Kan.,  by  the  auditor  of  state  of  the  state 
of  Kansas.     That  the  said  county  clerk  of 
Sumner  county,  Kan.,  Instead  of  raising  the 
assessed  value  of  all  taxable  property  in  said 
county,  other  than  railroad  property,  10  per 
cent.,  as  required  by  the  order  of  the  State 
Board  of  Equalization,   raised  the  rate  of 
taxation  for  state  purposes  on  all  taxable 
propertj-  in  said  county,  including  railroad 
property,  from  6.4  mills  to  7.25  mills  on  the 
dollar  valuation,  thereby  raising  the  sum  of 
$50,531.00  for  state  taxes;   the  said  sum  be- 
ing $2,209.00   in   excess  of  the  amount  of 
ta.xes  required  for  state  purposes  from  said 
Sumner   county,   as   certified   by   the   State 
Board  of  Equalization  as  aforesaid.     That 
If  a  rate  of  7.04  mills  had  been  levied  for 
state  purposes  against  all  the  taxable  prop- 
erty In  said  Sumuer  county  except  railroad 
property,  and  the  aforesaid  rate  of  6.4  mills 
had  been  levied  for  state  purposes  upon  all 
railroad  property   In   said   Sumner  county, 
Kan.,  as  provided  by  the  order  and  certificate 
of  the  State  Board  of  Equalization,  herein- 
before referred  to,  there  would  have  been 
produced  thereby  the  exact  amount  of  taxes 
required  from  said  Sumner  county  for  state 
purposes,  as  certified  by  said  State  Board 
of  Equalization  to  said  county  clerk  of  Sum- 
ner county,  to  wit.  the  sum  of  $48,202.    That 
the  said  county  clerk  of  Sumner  county,  by 
making  the  said  illegal  Increase  In  the  levy 
for  state  purposes  upon  railroad  property  In 
said  county.  In  effect  raised  the  assessed  val- 
ue of  the  property  of  said  plaintiff  in  said 
county  13  «4  per  cent.,  and  the  said  plaintiff 
arers  that  said  county  clerk  had  no  authori- 
ty to  change  the  as-sessed  value  of  railroad 
property  In  said  county  as  fixed  by  the  State 
Board  of  Railroad  Assessors  for  said  year 
1903,  but  that  the  State  Board  of  Equaliza- 
tion of  the  state  of  Kansas  alone  had  au- 
thority to  change  such  assessment.    And  the 
said  plaintiff  avers  that  said  levy  of  7.2."> 
mills  for  state  puriwses  upon  railroad  proper- 
ty in  said  county,  so  as  aforesaid  made  by 
said   county  clerk   of   Sumner  count.v,  was 
unlawful,  illegal,  excessive,  and  void  to  the 
extent  of  said  excess  over  said  legal  rate  of 
0.4  mills,   aforesaid,   to  wit,  .85  of  a  mill, 
which  said  unauthorized,   illegal,  excessive, 
and  void  rate  of  ta.vatlon,  so  as  aforesaid 
levied  against  said  proiierty  of  this  plain- 
tiff  in   said   Sunmer  county,  Kan.,   to  wit, 
$570,1.30.  produced  the  sum  of  $484.58,  which 
said  sum  was.  together  with  the  legal  taxes 
due  upon  said  projierty  of  the  plaintiff  iu 
said  county  of  Sumuer.  extended  upon  the 
tax  rolls  of  said  county  by  said  county  clerk 
and   charged   against   the  property   of  said 
plaintiff.    That  by  reason  of  said  excessive 
levy  of  .85  of  a  mill  against  Its  said  property 
in  said   Sumuer  county,   the   said  plaintiff 
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was  compelled  to  pay  a  higher  rate  per 
cent,  of  taxation  for  state  purposes  than 
was  levied  against  other  property  In  said 
Sumner  county  and  In  other  counties  In  the 
state  of  Kansas  for  such  purposes,  and  was 
thereby  denied  the  benefit  of  a  uniform  and 
equal  rate  of  assessment  and  taxation,  guar- 
anteed by  the  Constitution  and  statutes  of 
the  state  of  Kansas.  That  on  or  before  the 
20th  day  of  December,  1903,  being  desirous 
of  paying  the  full  amount  of  all  taxes  legal- 
ly due  from  it  on  its  said  property  In  said 
Sumner  county,  said  plaintiff  notified  said 
(x>unty  treasm-er  of  Sumner  county.  Kan., 
in  writing,  that  said  sum  of  $4S4..>S,  being 
the  amount  produced  by  said  Illegal  levy  of 
.85  of  a  mill,  as  aforesaid,  was  unauthorized, 
excessive,  illegal,  and  void,  and  protested 
against  paying  the  same  on  account  of  said 
illegality.  That  said  plaintiff  offered  to  pay 
all  legal  taxes  then  due  from  It  in  snid 
Sumner  county,  but  said  county  trea.surer  de- 
clined and  refused  to  give  his  receipt  in  full 
for  the  legal  taxes  due  from  the  i>laintiff 
unless  the  plaintiff  should  also  pay  the  afore- 
said illegal  tax,  less  the  amount  of  rebate 
thereon  allowed  by  law.  That  thereupon 
said  plaintiff,  protesting,  as  aforesaid,  invol- 
untarily and  under  urgent  and  Immediate 
necessity,  paid  said  defendant  county  treas- 
urer the  sum  of  $472.50,  being  the  amount 
of  said  illegal  tax  loss  the  usual  rebate,  sole- 
ly to  avoid  the  issue  of  legal  process  for  its 
collection.  And  said  plaintiff  avers  tliat  If 
It  bad  not  so  paid  said  illegal  taxes,  the 
said  defendant  county  treasurer  of  Sumner 
county  would  shortly  thereafter  have  issued 
his  warrant  to  the  sberifl  of  said  Sumner 
county  for  Its  collection,  and  the  said  prop- 
erty of  said  plaintiff  would  have  been  levied 
upon  and  sold  under  the  forms  of  law. 
And  said  plaintiff  further  avers  that  said  de- 
fendant countj-  treasurer  of  Sumner  county 
receipted  for  the  payment  of  all  taxes  due 
from  said  plaintiff  in  said  Sumner  county 
for  tlie  year  1903.  That  the  payment  by 
said  plaintiff  to  said  defendant  county  treas- 
urer of  Sumner  county  of  said  illegal  tax 
and  of  the  taxes  due  from  the  plaintiff  to 
said  county  of  Sunnier  for  the  year  1903  was 
made  by  voucher,  which  contained  a  further 
protest  against  the  payment  of  said  illegal 
taxes,  and  said  defendant  county  treasurer 
receipted  said  voucher  for  the  payment  of 
said  illegal  tax  and  all  other  taxes  of  the 
plaintiff  for  the  said  county  of  Sumner  for 
the  year  1903." 

The  demurrer,  of  course,  admits  the  truth 
of  all  the  facts  pleaded  In  the  petition.  It 
Is  the  duty  of  the  State  Board  of  Railroad 
Assessors  to  assess  for  taxation  all  railroad 
property  in  the  state.  Section  7551,  Gen. 
St.  1901.  It  is  the  duty  of  township  ti-us- 
tecs  and  city  assessors  to  assess  for  taxa- 
tion all  otlier  proiHTty.  Sections  7504,  7505. 
Gen.  St.  1901.  It  is  the  duty  of  the  State 
Board  of  Fliuallzatlon  to  equalize  values 
throughout  the  state  by  increasing  or  dimin- 


ishiug  the  values  fixed  by  the  asocssing  oU 
fleers  as  to  it  shall  seem  equitable.  Section 
7600,  Gen.  St.  1901;  Braden  v.  Union  Trust 
Co.,  25  Kan.  362.  It  is  the  duty  of  the  coun- 
ty board  of  equalization  to  equalize  the  val- 
ues of  property  assessed  by  the  assessing  ot- 
ficers  of  the  county,  which  does  not  include 
railroad  property.  Section  7002,  7603,  Gen. 
St.  1901.  In  the  case  of  Braden  v.  Union 
Trust  Co.,  supra,  in  considering  the  duty 
and  powers  of  the  State  Board  of  Equaliza- 
tion, it  was  said:  ''The  board,  having  before 
it  all  assessments  for  taxation  made  upon 
all  the  taxable  property  within  the  state, 
may,  under  the  provisions  of  the  foregoing 
section,  etiualize  such  assessments  by  in- 
creasing or  decreasing  the  assessments  made 
on  any  particular  portion  of  the  property. 
provide<l  such  equalization  does  not  reduce 
the  aggregate  amount  of  the  assessment. 
Railroad  property  may  be  assessed  too  high 
or  too  low,  as  Avell  as  any  other  property;, 
and  it  may  be  assessed  at  a  higher  or  at  a 
lower  rate  than  the  ether  property  of  the 
state  is  assessed.  .\nd  to  do  justice  to  the 
railroad  companies  and  to  the  people  of  the 
state,  it  may  be  necessary  In  many  cases  to- 
increase  or  diminish  tlie  assessments  on  the 
railroad  property." 

The  action  of  the  State  Board  of  Equaliza- 
tion is  certified  to  each  county  clerk,  and  It 
is  his  duty  to  comply  therewith.  Sections 
7610.  7611,  Gen.  St.  1001.  The  last-named 
section  reads:  "It  shall  be  the  duty  of  the 
county  clerk  In  each  county,  when  he  shall 
have  received  the  report  of  the  auditor,  as. 
provided  In  section  eighty  of  this  act,  to  de- 
termine the  rate  per  cent  necessary  to  raise 
the  taxes  required  for  state  purposes,  as 
determined  by  the  State  Board  of  Equaliza- 
tion, and  place  the  same  upon  the  tax-roll 
of  the  county,  in  the  manner  prescribed  by 
section  eightj--four  of  this  act."  In  conform- 
ing to  the  requirement  of  the  State  Board  of 
Equalization,  the  county  clerk  may  either 
increase  the  values  fixed  by  the  assessing  of- 
ficers, so  that  the  rate  already  made  will 
produce  the  amount  required  by  the  state, 
or  Increase  the  rate  sufficient  for  this  pur- 
pose, as  he  prefers.  Geary  Co.  v.  M.  K.  & 
T.  Railway  Co.,  62  Kan.  168,  61  Pac.  693; 
M.  K.  &  T.  Railway  Co.  v.  Miami  Co.,  67 
Kan.  4.34.  73  Pac.  103. 

The  action  of  the  State  Board  of  Equaliza-- 
tlon  does  not  affect  local  taxes,  but  relates 
wholly  to  the  tax  for  state  purposes.  The 
whole  procedure  as  applicable  to  this  case, 
aufflclently  summarized,  would  amount  to- 
thls:  "The  State  Board  of  Equalization,  aft- 
er having  i>erformed  its  duty  as  prescribed 
by  law.  Informed  the  proper  official  of  Sum- 
ner county  that  the  railroad  property  In  that 
county,  as  compared  with  other  parts  of  the- 
state,  had  been  fairly  assessed,  but  the  oth- 
er property,  as  compiired  with  similar  prop- 
erty in  the  state,  had  been  valued  too  low, 
and,  to  be  fairly  equal  to  other  counties,  the 
assessment  should   be   raised  10  per  cent.;. 
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that,  In  accordance  with  this  conclusion,  the 
amount  of  taxes  for  state  purposes  appor- 
tioned to  that  county  Is  ?48,2C2.  To  raise 
this  amount  It  will  be  necessary  to  increase 
the  assessed  value  of  all  the  taxable  proper- 
ty In  the  county,  other  than  railroad  prop- 
erty, 10  per  cent,  or  to  Increase  the  rate  ui>- 
on  such  property,  so  that  It,  together  -wltii 
the  railroad  property  at  the  present  rate, 
will  produce  the  required  amount."  This 
seems  like  a  simple  proposition.  The  State 
Board  of  Equalization  only  exercised  the 
power  expressly  conferred  upon  It  by  law. 
The  county  clerk  did  not  perform  his  duty  as 
prescribed  by  law,  and  thereby  the  plaintiff 
In  error  was  compelled  to  pay  more  than 
Its  Just  proportion  of  the  tax  for  state  pur- 
poses. By  reason  of  this  Illegal  levy,  $2,269 
state  tax  was  collected  In  excess  of  the 
amount  which  the  state  had  charged  against 
the  county.  There  does  not  appear  to  be 
any  regular  way  In  which  tils  money  could 
be  disbursed  by  the  county  treasurer,  and 
naturally  it  would  still  seem  to  be  in  bis 
possession. 

We  think  the  petition  states  a  good  cause 
of  action  as  against  the  demurrer,  and  there- 
fore the  judgment  of  the  district  court  1» 
reversed,  with  direction  to  overrule  the  de- 
murrer and  proceed  with  the  cause.  All  the 
Justices  concurring. 


HICKERT  V.  VAN  IX)REN,  County   Treas- 
urer, et  al. 
(Supreme  Court  of  Kansas.     Nov.  9,  1907.) 

1.  Public  Lands— Sale  op  School  Lands. 

An  attPmpted  resale  of  sohool  lands  to  which 
the  rights  of  a  prior  purchaser  have  not  beon 
legally  forfeited  is  without  authority  of  law 
and  is  void. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Public  Lauds,  §  103.] 

2.  Same— Rights  of  Pubchasbb. 

One  who  purcha.sed  a  certificate  of  sale  of 
school  lands  from  the  proper  county  officer,  in 
good  faith,  supposing  such  lands  were  legally 
offered  for  sale,  but  which  he  afterwards  learned 
had  previously  been  sold,  and  to  which  the  rights 
of  the  former  purcha.ser  or  his  assignee  had  not 
been  legally  forfeited,  may  purchase  an  assign- 
ment of  the  former  certificate,  and,  ignoring  the 
void  sale,  may  proceed  to  perfect  his  rights  to 
the  land  under  such  certificate. 
8.  Same— Riqhts  of  Assignee. 

In  snch  case  it  is  the  duty  of  the  county 
treasurer  and  county  clerk  to  receive  all  moneys 
tendered  as  payment  under  the  assigned  certif- 
icate by  the  assignee  thereof  which  might  prop- 
erly have  been  paid  by  the  assignor,  and  also 
to  accord  to  such  assignee  all  rights  which 
theretofore  might  have  been  properly  accorded 
to  tlie  assignor. 
(Syllabus  by  the  Court) 

Mandamus  by  Bernard  Hidcert  against  J. 
A.  Van  Doren,  county  treasurer,  and  W.  S. 
Booth,  county  clerk.    Writ  issued. 

This  Is  an  original  action  In  mandamus 
brought  by  Bernard  Ilickert,  the  assignee  of 
school  land  certificates  Issued  In  188.),  to 
the  S.  %  of  section  16,  town  3,  range  38  W., 
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In  Cheyenne  county,  Kan.,  to  compel  the 
county  treasurer  and  county  clerk  to  receive 
plaintiff's  tenders  of  delinquent  interest  and 
taxes  on  said  land  which  have  been  in  de- 
fault since  1894,  and  to  issue  to  plaintiff  re- 
newal certificates  of  purchase  to  said  land 
as  provided  by  chapter  477,  p.  72.3,  of  the 
Session  Laws  of  1903.  Plaintiff's  petition 
sets  out  the  material  facts  showing  the  sale 
of  the  said  lands  In  1885,  the  mesne  assign- 
ments culminating  In  himself,  the  default  of 
plaintiff's  assignor  in  1894,  the  is.sue  of  a 
notice  to  such  assignor,  and  the  sheriff's  re- 
turn, which  is  as  follows:  "Received  thi.<i 
notice  this  20th  day  of  April,  1898,  and  sers- 
ed  the  same  by  posting  notice  on  the  within 
named  land,  April  20.  1S08.  O.  E.  Buruham, 
Sheriff.  Costs:  Sheriff's  costs,  $2.Go;  county 
clerk's  costs,  $1.20.  Posted  In  county  clerk's 
office.  May  5,  1898.  C.  E.  Bumham,  Sheriff. " 
The  return  does  not  show  personal  service, 
or  that  plalntifTs  grantor,  Dakin,  to  whom 
the  notice  was  directed,  was  served;  neither 
is  there  any  evidence  that  be  had  any  actual 
knowledge  of  such  notice  or  serving  or  post- 
ing, nor  that  other  notice  or  service  was 
attempted  by  the  county  officers  of  Cheyenne 
county,  Kan.  On  March  19,  1907,  plaiutilT 
tendered  to  the  defendants  $1,142.17  to  pay 
delinquent  Interest,  taxes,  penalties,  and  fees, 
which  sum  is  conceded  to  be  the  correct 
amoimt  to  pay  all  sums  due  the  state  and 
county  of  Cheyenne,  and  to  warrant  the  is- 
sue of  the  renewal  certificates;  but  defend- 
ants declined  to  receive  the  money  or  to  is- 
sue renewal  certificates.  Whereupon  plaintiff 
applied  to  this  court  for  a  writ  of  mandamus. 
In  addition  to  the  foregoing  facts  .><tatod  iu 
the  pleadings,  the  following  agreed  statement 
of  facts  is  submitted:  "(1)  That  all  the  al- 
legations of  fact  In  the  pleadings,  upon  wiiicii 
motion  for  judgment  has  been  filed,  are  true. 
(2)  That  the  plaintiff  bought  the  laud  In  con- 
troversy from  the  state  on  February  28,  lOOii. 
In  good  faith  on  plaintiff's  part,  and  that 
through  Ignorance  on  his  part  he  believed 
that  the  state  then  bad  and  could  give  him 
an  absolute  and  indefeasible  title  to  said 
land.  (3)  That  afterwards  the  legal  holder 
of  the  original  certificates  to  said  land,  bas- 
ed on  the  sale  of  188o,  threatened  to  ejet-t 
the  plaintiff  and  to  sue  him  for  damages; 
and  that  thereupon  plaintiff  employed  a  com- 
petent la\vyer  to  examine  plaintiff's  title,  and 
the  records  of  Cheyenne  county,  Kan.,  per- 
taining thereto;  and  that  said  lawyer,  to 
wit,  H.  R.  Tillotson,  of  Lenora,  Kan.,  made 
careful  examination  of  plaintiff's  title,  and 
of  the  records  of  Cheyenne  county,  Kan.,  and 
advised  plaintiff  that  the  title  of  plaintiff 
based  upon  his  purchase  from  the  county 
treasurer  of  the  said  land  on  February  28, 
1906,  was  void  as  against  the  last  grantee 
of  the  original  purchaser  under  the  sale  of 
188.");  and  that  under  the  law  and  the  de- 
cisions of  this  court  plaintiff's  title  under  the 
sale  of  1006  was  illegal  and  void.  (4)  Tliiit 
thereupon  plaintiff,  still  desiring  to  secure 
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said  land  to  himself,  bought  the  certificates 
and  interest  of  the  last  grantee  and  legal 
holder  thereof  in  good  faith,  and  for  the 
large  sum  alleged  in  plalutlfTs  petition,  to 
■wit,  $600.00.  (5)  That  the  sums  tendered  to 
the  defendants  are  the  accurate  and  correct 
amounts  due  for  interest  and  taxes  upon  the 
original  certitlcates  at  the  time  of  the  com- 
mencement of  this  suit." 

Jno.  S.  Dawson  and  H.  R.  TiUotson,  for 
plaintiff.  F.  S.  Jackson,  Atty.  Gen.,  Chas. 
D.  Shukers,  Asst.  Atty.  Gen.,  and  Josiah 
■Crosby,   for  defendant. 

SMITH,  J.  (after  stating  the  facts  as 
above).  This  case  is  entirely  analogous  to 
Spencer  v.  Smith,  74  Kan.  142,  85  Pac.  673, 
-and  to  Beatty  v.  Smith  (Kan.)  90  Pac.  272, 
as  to  the  service  of  notice  and  proceedings 
to  forfeit  the  rights  of  the  original  pur- 
chasers of  the  school  lands  in  question.  Fol- 
lowing those  controlling  decisions,  it  must 
be  held  that  the  attempted  service  of  the 
notices  in  the  forfeiture  proceedings  in  this 
case  is  void,  and  consequently  the  proceed- 
ings are  void,  and  the  rights  of  the  original 
purchasers  were  not  forfeited,  and  it  follows 
that  the  plaintiff  by  a  succession  of  assign- 
ments from  such  purchasers  be(*ame  and  is 
Tested  with  all  their  rights  to  the  land.  It 
]8  sought  by  the  defendants  to  invoke  the 
protection  of  the  decision  In  Burgess  v.  Hlx- 
on  (Kan.)  88  Pac.  1076,  but  no  facts  appear 
In  this  case  that  can  operate  as  an  estoppel 
as  against  the  plaintiff  so  far  as  the  for- 
feiture proceedings  are  concerned.  This  case 
differs  essentially  from  Spencer  v.  Smith  and 
Beatty  v.  Smith,  supra,  in  this:  In  those 
<-ase8  Smith,  the  county  treasurer,  base<l  his 
refusal  to  receive  the  money  tendered  upon 
an  alleged  superior  right  to  the  land  of  a 
subsequent  purchaser,  and  It  was  held,  in 
substance,  that  at  the  time  of  the  tender  the 
treasurer  had  no  Judicial  power  to  decide 
between  contending  claimants,  and  that  in 
the  mandamus  actions  he  could  neither  plead 
the  rights  of  another  as  a  defense,  nor  would 
he  be  recognized  as  api)earlng  therein  for 
another  to  defend  the  rights  of  such  other; 
that  It  was  his  only  duty  to  receive  the  mon- 
ey tendered,  and  leave  It  to  the  contending 
claimants  to  settle  their  contentions  amica- 
bly or  In  a  court  of  competent  Jurisdiction. 
In  this  case,  however,  the  defendants  are 
the  sole  agents  of  the  state,  authorized  by 
law  to  contract  in  the  name  of  the  state  for 
the  sale  of  its  school  lands  and  to  receive 
payment  therefor.  No  third  party  has  any 
interest  In  the  matter.  It  Is  a  question  pure- 
ly as  to  the  dtity  of  the  defendants,  as  of- 
ficial agents  of  the  state,  toward  the  plain- 
tiff. 

The  county  treasurer  and  clerk  have,  how- 
ever, such  power  only  to  contract  for  the  sale 
of  school  lands  as  is  granted  to  them  by 
statute.  The  statute  is  their  i)ower  of  attor- 
ney, and   it  authorizes  a   resale  of  school 


lands  only  after  the  right  of  the  former  pur- 
chaser has  been  forfeited.  Section  6359,  Gen. 
St  1901.  The  preceding  section  of  the  stat- 
ute provides  the  steps  necessary  to  be  taken 
to  effect  such  forfeiture.  Since  the  attempt- 
ed forfeiture  proceedings  were  void,  as  we 
have  before  determined,  it  follows  that  the 
attempted  contract  of  sale  of  1906  to  the 
plaintiff  was  also  void  as  not  authorized  by 
law. 

The  plaintiff,  upon  discovering  his  situa- 
tion under  this  so-called  contract  of  1906, 
had  a  right  to  Ignore  It  and  to  proceed  to 
assert  his  rights  under  the  legal  contract  he 
had  procured  by  assignment  The  defend- 
ants should  have  accepted  his  money  ten- 
dered for  that  purpose. 

Let  the  peremptory  writ  Issue  as  prayed 
for. 


STATE  ▼.  ALTEMUS. 

(Supreme  Court  of  Kansas.    Nov.  9,  1907.    Be- 

bearing  Denied  Dec.  18,  1907.) 

1.  KlDNAPPINO — EVinENCB. 

In  a  criminal  prosecution  for  kidnapping, 
inveigling,  or  decoying  a  person  with  intent 
to  cause  snch  pernon  to  be  taken  or  sent  out  of 
the  state  against  his  will,  the  evidence  as  to  the 
conduct  of  the  defendant  toward  such  person 
prior  to  the  taking  from  the  state  should  be  con- 
fined to  such  acts  as  evince  an  intention  to  take 
or  send  the  person  out  of  the  state  against  his 
will. 

2.  Cbikinal  Law— Instructions. 

An  instruction  ought  not  to  be  given,  al- 
though it  is  a  correct  statement  of  the  law  in  the 
abstract,  which  is  not  applicable  to  the  facts 
that  are  in  evidence.  State  v.  Whitaker,  12 
Pac.  lOU,  3o  Kan.  731. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {g  1980.  1981.] 

(Syllabus  b;  the  Court.) 

Apiieal  from  District  Court,  Chase  County ; 
F.  A.  Meckel,  Judge. 

The  defendant,  Charles  8.  Altemus,  was 
charged  with  the  crime  of  kidnapping  Anna 
Pendergraft,  an  unmarried  woman,  with  the 
intent  to  take  her  or  cause  her  to  be  taken 
out  of  the  state  of  Kansas  against  her  will. 
He  was  tried  In  said  court  and  convicted,  and 
upon  the  overruling  of  his  motion  for  a  new 
trial  was  sentenced  to  the  penitentiary,  and 
appeals.     Reversed, 

Lambert  &  Huggius,  for  appellant.  F.  S. 
Jackson.  Atty.  Geii.,  Charles  B.  Davis,  and 
Denis  Madden  (Dudley  Doolittle,  of  counsel), 
for  the  State. 

SMITH,  J.  There  are  44  assignments  of 
error,  and  it  will  be  Impracticable  and  un- 
necessary to  consider  them  categorically.  We 
shall  confine  our  consideration  rather  to  the 
legal  principles  which  underlie  them. 

Over  the  reiterated  objections  of  the  de- 
fendant, the  state  was  allowed  to  detail  the 
relations  between  the  respective  families  of 
the  prosecuting  witness  and  the  defendant 
and  especially  to  detail  the  relations  t>etween 
the  defendant  and  the  prosecuting  witness 
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for  several  years  preceding  tbe  alleged  abduc- 
tion ;  bow  tbe  defendant  and  bis  wife  favored 
tbe  girl  and  ber  younger  brotber  and  took 
ber  wltb  tbeui  on  trips  and  to  cburcb ;  tbat 
be  gave  ber  presents,  and  finally  the  story  of 
Illicit  sexual  Intercourse  between  tbeui,  con- 
tinuing for  a  period  of  about  tbree  years. 
We  bave  scanned  tbe  evidence  carefully  to  dis- 
cover an  lutimatlun  or  a  circunistunce  Indi- 
cating tbat  he  bad  auy  intention  of  taking 
Anna  to  California  or  elsewbere  out  of  the 
state  until  after  be  bad  been  Informed  that 
she  was  enceinte,  and  we  have  failed  to  find 
It  To  escai)e  tbe  e(f(>cts  of  this  unintended 
result  of  their  intercourse,  evidently,  was  tbe 
InipelUug  motive  of  tbe  trip  to  California. 
Whether,  after  an  unsuccessful  attempt  to 
cause  an  abortion  by  taking  medicine,  she 
considered  the  humiliation  and  disgrace  Inci- 
dent to  remaining,  and,  as  a  choice  of  two 
evils,  decided  to  go.  or  whether  ber  will  was 
overcome  by  bis  threats,  and  she  was  thereby 
intimidated,  beyond  ber  iwwer  of  resistance, 
to  go,  is  a  question  for  a  Jury  and  not  for 
tbe  court.  Certain  It  is,  however,  tbat  a 
Jury,  in  determining  this  question,  should  not 
approach  it  wltb  their  minds  poisoned  against 
tbe  defendant  by  a  history  of  facts,  which, 
even  though  criminal  in  their  nature,  lu  no 
way  tend  to  prove  the  crime  charged.  We 
are  not  unmindful  of  tbe  decisions  of  this 
court  in  tbe  so-<'aIled  "consent  don't  count" 
rape  cases,  allowing  proof  of  acts  of  Inter- 
course at  times  other  than  at  tbe  time  relied 
upon  for  conviction.  This  is  allowed  as  cor- 
roliorative  of  the  evidence  of  tbe  act  charg- 
ed. On  tbe  theory  that  it  is  common  knowl- 
edge that  tbe  relation  once  established  usual- 
ly recurs  when  opi>ortunity  permits,  and, 
vice  versa,  that  opjwrtunlty  confidently  and 
successfully  sought  Is  some  evidence  of  the 
former  existence  of  tiie  relation,  the  principle 
has  no  api>lIcation  to  the  case  at  bar.  In  tills 
case  substantially  all  tbe  evidence  of  tbe  rela- 
tions of  these  parties  prior  to  his  being  in- 
formed of  ber  great  trouble  and  bis  admis- 
sion tbat  be  was  tbe  author  thereof  should 
have  been  exclude<1  as  irrelevant  to  tbe  Issue. 
Our  Code  of  Criminal  Procedure  requires 
a  8i>eclflc  statement  of  tbe  crime  charged  In 
an  Indictment  or  Information  as  tbe  basis  of 
a  criminal  prosecution,  and  on  tbe  trial  of 
such  charge  no  evidence  should  be  i>ermitted 
against  tbe  defendant  e.\cept  such  as  tends 
to  establish  a  motive  for  or  compllcitI.v  with 
the  offense  charged.  If  it  were  permitted  to 
prove  against  a  defendant  on  trial  every  in- 
fraction of  the  law  of  which  he  may  have 
been  or  supimsed  to  bave  been  guilty,  it 
would  often  be  very  difllcult.  If  not  Innws- 
slble,  for  tbe  average  jury  to  surround  him 
with  tliat  presumption  of  innocence  or  to 
give  blm  the  benefit  of  every  reasonable  doubt 
until  such  presumption  and  doubt  Is  removed 
by  competent  evidence  of  bis  guilt  of  the  par- 
ticular offense  charged.  Yet  the  law  accords 
to  every  defendant  tbe  benefit  of  this  pre- 
sumption and  of  such  doubt    Moreover,  to 


defend  an  unknown  number  of  charges,  when 
only  apprised  of  one,  would  impose  an  unjast 
burden  upon  a  defendant 

Tbe  Instructions  aggravate  the  error  In  the 
admission  of  tbe  evidence,  e.  g.,  under  tbe 
evidence  the  only  "evil  practice"  to  which 
those  words  In  the  fourth  instruction  could 
refer  are  the  sexual  Intercourse  and  attempt 
by  medicine  to  i)rocure  an  abortion.  There 
Is  nothing  In  the  evidence  to  Indicate  that  tbe 
former  was  consummated  as  a  part  of  a 
scheme  to  get  her  out  of  the  state,  while  it 
is  evident  that  the  latter  was  for  tbe  very 
purpose  of  avoiding  tbe  necessity  for  such  a 
trip.  The  sixth  instruction,  also.  In  effect, 
directs  tbe  Jury  to  consider  that  portion  of 
tbe  evidence  which  should  not  bave  been  In- 
troduced. Tbe  last  paragraph  of  this  Instruc- 
tion Is  as  follows:  "To  support  the  charge 
of  Inveigling,  decoying,  or  kidnapping  as 
charged,  It  will  be  sufficient  to  show  a  sur- 
render or  overcoming  of  tbe  will  of  the  said 
.\nua  Pendergraft  by  fraud,  such  as  repre- 
sentations of  facts  known  to  be  untrue  by  the 
defendant,  and  believed  to  be  true  by  said 
Anna  Pendergraft,  and  upon  which  her  assent 
In  whole  or  in  part  was  obtalnetl  at  the  time 
of  leaving  lier  home;  de<-eption  by  words  or 
conduct  employed  by  tbe  defendant  for  tbe 
purpose  of  obtaining  her  assent,  and  which 
opera te<l  In  whole  or  In  part  ui)on  ber  to  se- 
cure such  as.sent;  undue  Influence  such  as 
the  abuse  of  a  confidence  by  defendant  repos- 
ed In  him  by  said  Anna  Pendergraft  which 
o|)erated  to  obtain  ber  assent;  the  exciting  of 
her  fears  by  threats  of  a  force  reasonable  to 
be  apprehended  which  obtained  ber  assent 
In  whole  or  in  part."  "t'ndue  Influence  such 
as  the  abuse  of  a  confidence,  by  the  defendant 
reposed  in  him  by  said  Anna  Pendergraft," 
could,  it  seems,  imder  the  evidence,  refer 
only  to  her  evidence  that  be  told  her  when 
In  their  Illicit  asstn-iatlon  that  he  would  not 
get  her  into  trouble.  Can  It  be  said  that  be 
told  her  this  for  tbe  purpose  of  Inducing  or 
compelling  her  to  go  to  California?  We  d<» 
not  think  tbe  evidence  by  any  possibility  In- 
dicates this.  Tbat  he  falsely  told  her  he  bad 
assigned  to  her  an  insurance  policy  on  bis  life 
seems  to  lie  no  greater  iDdueement  to  go  than 
to  stay.  The  promise  that  he  would  get  her 
a  nice  home  and  give  her  all  the  money  she 
wanted  to  spend  cannot  be  said  to  be  a  false 
representation.  It  was  a  promise  which  lie 
may  or  may  not  bave  Intended  to  keep.  It  Is 
said  In  Raiiney  v.  People,  22  X.  Y.  413:  "Tbe 
false  representation  i-omplaiue<l  of  was  there- 
fore essentially  promissory  In  Its  nature,  and 
this  has  never  been  held  to  be  tbe  foundation 
of  a  criminal  charge."  By  tbe  evidence  of 
tlie  prosecuting  wltne!»8  It  aptiears  that  the 
defen<lant  told  her  that  the  object  of  going  to 
California  was  to  get  rid  of  the  cause  of  their 
tniublc,  and  called  ber  attention  to  the  dis- 
grace and  bumlllatlou  which  would  result  to 
both  of  them  and  their  families  if  they  re- 
mained at  home;  also,  tbat  she  concluded  It 
was  the  best  thing  to  do.  She  also  .<iald,  bow- 
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ever,  that  he  threatened  to  kill  her  If  she 
did  not  go;  that  she  believed  he  meant  It, 
otherwise  she  would  not  have  gone.  If  the 
jury  believed  this  latter  statement  to  be  true, 
and  that  by  such  threats  he  so  aroused  her 
fears  as  to  intimidate  her  and  overcome  her 
will,  and  thereby  impelled  her  to  consent  to 
go,  when  otherwise  she  would  not  have  done 
so,  then  the  offense  of  kidnapping  is  complete. 
Such  intimidation  Is  the  equivalent  of  force. 
It  seems  that  the  evidence  does  not  justify 
any  instruction  In  regard  to  inveiglement  or 
decoying.  These  elements  of  the  crime  are 
charged,  but  are  not  supported  by  any  evi- 
dence. "An  instruction  ought  not  to  be  giv- 
en, although  It  is  a  correct  statement  of  the 
law  in  the  abstract,  which  is  not  applicable  to 
the  facts  that  are  in  evidence."  State  v. 
Whitaker,  3.5  Kan.  7.31,  12  Pac.  lOfl.  See,  al- 
so, cases  there  cited  and  State  v.  Mize,  3C 
Ivan.  1S7.  13  Pac.  1. 
The  judgment  Is  reversed. 


ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  SCIIROLL. 
(Supreme  Court  of  Kansas.    Nov.  9.  1907.    Re- 
hearing Denied  Deo.  13,  1!H)7.) 

1.  Master  and  Servant— Injury  to  Servant 
— Action — Pleading. 

An  employ^,  while  pmployed  for  a  railway 
company,  was  injured.  Soon  tiierenfter  he  made 
and  delivered  to  his  employer  a  sworn  statemout 
detailing  the  oircumstancos  under  wliich  the  in- 
juries were  received.  Afterwards  he  commenced 
an  action  agaiiuit  the  railway  company  to  re- 
cover damages  caused  by  su<"li  injury.  "In  such 
action  he  attached  to  his  petition,  as  an  exhibit, 
the  sworn  statement  before  mentioned,  and 
made  it  a  part  of  tlie  pleading.  It  then  clearly 
appeared  from  the  face  of  tlie  petition  that  the 
plaintiff_  was  guilty  of  contributory  negligence 
at  the  time  he  received  the  injury  of  whicli  he 
complained.  Held,  that  the  pleading  was  insuffi- 
cient and  would  not  sustain  a  recovery. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Pleading,  §  1225.] 

2.  Trial— Instructions. 

AVhere,  in  such  an  action,  the  court,  with- 
out objection,  instructed  the  jury  to  accept  the 
statements  of  the  eshibit  attached  to  tlie  peti- 
tion as  true,  such  instruction  became  the  law 
of  the  ca.se,  and  it  was  the  duty  of  the  jury  to 
follow  and  obey  the  direction  given.  A  verdict 
returned  in  violation  of  such  instruction  does 
not  furnish  a  legal  l>asis  for  a  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Trial,  §  7iX).] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Harvey  County; 
1",  J.  (Jallex,  Judge. 

Action  by  Ira  Schroll  against  the  Atchi- 
son. Topeka  &  Santa  F6  Railway  Company. 
.Tudgmeiit  for  plaintiff.  Defendant  brings 
error.  Reversed,  and  Judgment  ordered  for 
defendant. 

Win.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
for  plaintiff  in  error.  Von  der  Ueiden  & 
Morgan,  for  defendant  in  error. 

GR.VVES,  J.  This  is  an  action  to  recover 
damages  on  account  of  injuries  sustained  by 
the  defendant  In  error  while  engaged  as  an 


employe  of  the  plaintiff  In  error  In  the  ca- 
pacity of  a  hostler  helper  at  Newton.  When 
the  action  was  called  for  trial,  the  defendant 
objected  to  the  introduction  of  any  evidence 
under  the  petition  for  the  reason  that  It 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  objection  was  sus- 
tained, upon  the  ground  that  the  service  of 
notice  uimjii  the  defendant,  as  required  by 
chapter  30:i,  p.  599,  Laws  1903,  was  not  al- 
leged. The  plaintiff  amended  his  petition  for 
tlie  purpose  of  showing  this  notice  by  at- 
taching thereto  a  report  made  by  him  to  the 
company  soon  after  his  Injury,  which  report 
was  expressly  made  a  part  of  the  pleading, 
and  reads:  "(1)  State  when  and  where  you 
were  injured.  Answer:  December  28,  1904. 
Newton,  Kansas.  (2)  State  what,  in  your 
judgment,  was  the  cause  of  your  Injury  and 
what  you  were  doing  at  the  time  It  occurred. 
State  fully.  Answer:  I  got  down  out  of  en- 
gine I  was  taking  out  to  throw  switch,  and  an- 
other engine,  I  thlnlc  it  was  595,  backed  over 
nie.  (3)  In  your  opinion,  was  there  any  de- 
fect in  tracks,  cars,  engine,  tools,  machinery 
or  other  appliancvs  of  place  where  you  were 
working  or  any  carelessness  on  the  part  of 
the  company  or  any  one  in  the  company's 
employ  tending  to  cause  the  accident?  An- 
swer: No  defects  that  I  know  of.  In  my 
opinion  tlie  man  that  was  handling  the  en- 
gine that  backed  over  me  was  careless  for 
the  reason  he  didn't  see  me.  The  weather 
was  cloudy  and  foggy,  and  I  had  a  cap  pulled 
down  over  my  ears.  (4)  Could  you,  by  more 
care  on  your  part,  have  prevented  your  In- 
jury? If  so,  how?  Answer:  I  was  paying 
no  attention  to  the  engine  that  baclced  over 
me,  as  1  did  not  hear  this  engine  at  ail,  but 
Jf  I  had  l(K)ked  I  could  have  seen  this  en- 
gine, and  this  accident  would  not  have  hap- 
pened. (5)  Have  you  ever  sustained  an  In- 
jury before?  If  so,  when  and  where  and  what 
was  tlie  cause  and  nature  of  such  injury? 
Answer:  No.  (C)  How  long  have  you  been 
in  the  company's  employ?  Answer:  Nine 
months.  (7)  State  all  other  particulars  that 
you  may  know  relative  to  the  accident.  An- 
swer: I  was  paying  no  attention  to  the  en- 
gine that  backed  over  me  as  I  did  not  hear 
this  engine  at  all.  If  I  had  looked.  I  could 
have  seen  this  engine,  and  this  accident 
would  not  have  happened,  but  I  did  not  look, 
for  I  was  looking  at  the  engine  I  had  got 
off  from.  (8)  If  married,  of  whom  does  your 
family  consist?  Answer:  Single.  The  above 
is  a  true  statement,  to  the  best  of  my  knowl- 
edge and  Iwlief." 

This  rev)ort  was  sworn  to  January  19, 
1900.  The  defendant  then  renewed  Its  objec- 
tion npon  the  ground  that  tlie  petition  as 
amended  showed  that  the  plaintiff  was  guilty 
of  contributory  negligence,  which  would  pre- 
vent a  recovery.  The  court  Intimated  tliat 
the  objection  would  be  sustained,  whereupon 
the  plaintiff  obt.ilned  leave  to  amend  his  pe- 
tition again  by  adding  thereto  as  explana- 
toiT  of  that  part  of  the  report  claimed  to 


Digitized  by  VjOOQ  IC 


Kau.) 


COAXES  T.  NUGENT. 


597 


show  contributory  negligence,  a  statement 
which  reads:  "That  such  answers  are  Incom- 
jplete  and  do  not  state  fully  the  manner  In 
which  said  plaintiff  sustained  his  injuries, 
or  what  he  was  doing  at  such  time;  that  at 
the  time  he  receivefl  such  injuries  he  could 
not  have  looked  to  see  such  engine,  (or  the 
reason  that  he  was  occupied  about  his  busi- 
ness as  a  hostler's  helper,  and  did  not  have 
time  to  have  looked  to  see  whether  such  en- 
gine was  coming  up  the  track;  and  for  the 
further  reason  that  he  did  not  at  that  time 
known  that  he  was  as  close  to  the  track  known 
as  the  niniu  track  ui>on  which  the  engine 
ran  and  caused  his  Injuries  by  running  over 
him  as  hereinbefore  stated,  and  that  conse- 
quently he  did  not  at  the  time  realize  the  ne- 
cessity of  looking."  The  defendant  moved 
to  strike  this  amendjuent  out,  on  the  grounds: 
(1)  That  it  is  redundant,  irrelevant,  and  Im- 
material; and  (2)  that  it  attempts  to  contra- 
dict and  vary  the  terms  of  Exhibit  A  at- 
tached to  the  petition.  This  motion  was  over- 
ruled, and  the  defendant  then  demurred  to 
the  petition  as  amended  on  tlie  grounds:  (1) 
That  the  causes  of  action  were  Improperly 
joined;  and  (2)  that  It  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  the  defendant.  The  demurrer  was 
overruled,  and  the  defendant  then  filed  an 
answer  consisting  of  (1)  a  general  denial, 
and  (2)  contributory  negligence  of  plaintiff. 
The  reply  was.  In  substance,  a  general  de- 
nial. T"pon  these  issues  the  case  was  tried 
to  a  jury.  The  plaintiff,  as  a  part  of  his  evi- 
dence, introduced  E.\hlbit  A  attached  to  his 
petition.  At  the  close  of  plaintiff's  evidence, 
a  demurrer  thereto  was  filed  by  the  defend- 
ant, which  was  overruled.  Upon  the  trial, 
the  court,  among  Its  instructions  to  the  jury, 
gave  one  which  reads:  "(18)  The  jury  are 
instructed  that  the  plaintiff,  Ira  Schroll,  hav- 
ing pleaded  the  facts  set  forth  in  Exhibit  A 
attached  to  his  petition  in  this  case,  and  re- 
lied on  It  as  a  notice  under  the  statute.  Is 
hound  by  all  the  statements  and  answers  con- 
tained therein,  and  they  will  be  taken  by  you 
as  true."  No  objection  was  made  or  exception 
taken  to  this  instruction.  The  jury  returned 
a  verdict  for  the  plaintiff  for  $5,(XX). 

It  Is  insisted  that  the  sworn  statement 
made  by  the  plaintiff  and  attached  to  his  pe- 
tition conclusivel.v  shows  contributory  neg- 
ligence on  his  part  at  the  time  he  was  injured, 
and  that  the  foregoing  Instruction  of  the 
court  made  it  the  duty  of  the  jury  to  re- 
turn a  verdict  for  the  defendant.  This  con- 
tention seems  reasonable  and  in  harmony 
with  the  law.  It  is  a  familiar  and  well-set- 
tled rule  that  a  party  is  bound  by  the  state- 
ments of  his  pleading.  Stone  v.  Young,  •! 
Kan.  17:  Bell  v.  Wright.  .St  Kan.  24.3.  1  Pac. 
r.0.->:  Tx>sc-h  v.  Pickett.  .S«  Kan.  216,  12  Pac. 
S22;  Frazler  v.  Baptist  Church,  60  Kan.  409, 
56  Pac.  752.  When  the  plaintiff  discovered 
the  defect  in  his  petition,  he  should  have 
amended  it  without  lncori>oratlng  therein 
'acts  materially  and  vitally  antagonistic  to 


his  right  to  recover.  When  Exhibit  A  was 
adopted  as  a  part  of  the  petition,  the  contri- 
butory negligence  of  the  plaintiff,  apparent 
upon  the  face  of  the  pleading,  was  sufficient 
to  bar  a  recovery.  The  jury  was  Instructed 
by  the  court  to  accept  the  statements  in 
Exhibit  A  as  true.  This  Instruction  became 
the  law  of  the  case,  and  It  was  the  duty  of 
the  jury  to  compl.v  therewith.  Instead  of 
obeying  the  dirwtion  of  tiie  coiirt,  however, 
the  jury  disregarded  it  and  returned  a  ver- 
dict ill  violation  thereof.  This  was  error, 
for  which  the  court  should  have  set  aside 
the  verdict.  Howell  v.  Pugh,  25  Kan.  96; 
Irwin  v.  Thompson,  27  Kan.  643;  Ryan  v. 
Tudor,  .31  Kan.  366,  2  Pac.  797;  U.  P.  Ry.  Co. 
v.  Hutchinson,  40  Kan.  ,51,  19  Pac.  612.  In 
the  case  of  Irwin  v.  Thompson,  supra,  Jus- 
tice Brewer  said:  "Where  a  case  Is  tried  by 
a  Jury,  and  the  court  gives  them  Instructions, 
such  instructions.  If  unquestioned,  and  not  ex- 
cepted to,  become  the  law  of  the  case;  and. 
if  the  jury  in  their  verdict  plainly  disregard 
such  Instructions,  It  is  the  duty  of  the  trial 
court  in  the  first  Instance,  and  of  this  court 
on  review,  to  set  aside  such  verdict  and  grant 
a  new  trial."  The  syllabus  In  the  case  last 
.ibove  cited  reads:  "The  instructions  of  the 
trial  court  to  the  jury  are  tlie  law  of  the 
case,  for  the  jury  to  obey  and  follow.  If 
Instructions  of  the  trial  court  are  wholly 
disregarded  by  the  Jury  upon  a  material 
question  of  law,  their  verdict  In  defiance 
thereof  ought  not  to  be  the  foundation  of  a 
judgment."  In  the  opinion  of  that  case,  Hor- 
ton,  C.  J.,  said:  "This  instruction  seems  to 
have  been  satisfactory  to  all  parties.  There 
Is  no  exception  to  it  in  the  record.  Whether 
the  instruction  is  correct  or  not  is  Immaterial. 
It  was  the  law  of  the  case,  by  which  the  jury 
should  have  been  guided.  *  »  •  It  was  the 
duty  of  the  jury  to  obey  Implicitly  the  Instruc- 
tions of  the  trial  court,  and  having  found  a 
state  of  facts  by  their  answers  to  the  interrog- 
atories constituting  contributory  negligence 
on  the  part  of  the  Injiu-ed  party,  and  releas- 
ing the  railway  company  from  liability,  their 
verdict  should  have  followed  their  findings  of 
fact." 

These  cases  are  controlling  here  and  re- 
quire a  reversal  of  the  judgment  In  the  dis- 
trict court.  The  case  is  remanded  to  the 
district  court,  with  instructions  to  set  aside 
and  vacate  the  verdict  and  judgment  in  be- 
half of  the  plaintiff,  and  enter  judgment  for 
the  defendant.    All  the  Justices  concurring. 


On 


COATES  et  al.  v.  NUGENT  et  al. 
(Supreme  Court  of  Kansas.    June  8,  1907. 
Keiiearing,   Nov.   9,   1907.) 

1.  JlrxiciPAL  Corporations  —  Seweb  Dis- 
TBicTS— Creation  op  SranisTRicTs. 

Tlie  provision  of  the  statute,  regarding  the 
establishment  o£  sewer  dustricts,  that,  "where 
any  property  has  paid  its  full  proportion  for 
general  sewers  and  drains  in  one  district,  it 
shall  not  be  transferred  to  any  other  and  made 
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liable  for  tlip  cooxtruction  of  sewers  and  drains 
therein,"  is  intended  to  prevent  chargiDK  prop- 
erty which  has  already  contributed  to  the  cost 
of  one  sewerage  system  with  a  part  of  the  cost 
of  another  wliioh  as  to  such  property  may  be 
reparded  as  a  substitute  for  the  first.  It  does 
not  forbid  the  creation  of  a  minor  division  or 
subdistrict  out  of  a  part  of  the  territory  of 
a  principal  district,  and  charging  the  proi>erty 
therein  with  the  cost  of  a  lateral  or  tributary 
sewer  which  is  constructed  for  the  special  benefit 
of  such  property ;  nor  the  further  creation  of  a 
}'et  smaller  district  within  such  subdistrict.  and 
charging  it  with  the  cost  of  subsidiary  sewerage 
designed   for  its  esi)eclal  benefit. 

2.  Same— EvtDKXCE. 

The  evidence  in  this  case  examined,  and 
held  not  to  show  any  violation  of  the  statute 
referred  to. 

3.  Same— Benefits— Conclusiveness  of  De- 
termination. 

The  determination  of  a  legislative  body 
that  a  certain  tract  of  land  is  spettially  benelite<l 
by  a  proposed  local  imjirovenient  is  conclusive 
upon  a  (»Hrt  in  any  case  admitting  of  sub- 
stantial difference  of  opinion.  If  the  owner 
seeks  to  enjoin  the  enforcement  of  an  assessment 
upon  the  ground  that  his  land  receives  no  benetit, 
hi!  assumes  the  burden  of  showing  conclusively 
that  no  such  benefit  is  fx>ssible,  and  a  failure 
on  his  part  to  produce  evidence  reganling  condi- 
tions by  which  the  matter  might  be  affected  is 
fatal  to  hw  success. 

4.  Same— Evidence. 

Where  a  tract  of  land  in  front  of  which  a 
sewer  has  already  been  constructed  is  charged 
with  a  part  of  the  cost  of  an  extension  along 
the  same  street,  proof  that  it  is  not  at  the  pres- 
ent time  drained  into  such  extension  does  not 
conclusively  establish  that  it  cannot  possibly 
i-eceive  a  benefit  therefrom. 
(Syllabus  by  the  Court.) 

Error  from  Court  of  Coininou  Plens,  Wy- 
andotte County;    Wm.  G.  Holt,  Judge. 

Action  by  Alice  Coates  and  others  aKainRt 
P.  J.  Nugent  and  the  city  of  Kansas  City. 
Judgment  for  defendants,  and  plalntllTs  bring 
error.     Alllrmed. 

E.  H.  Wooley  and  W.  L.  Cowden  (Pratt 
&  Dana  Ward  and  Hadley  &  Xell,  of  coun- 
sel), for  plaintiffs  In  error.  H.  L.  Aldeu 
and  Balph  Nelson,  for  defendants  in  error. 

PER  CURIAM.  A  sewer  was  built  along 
n  street  of  Kansas  City.  Knn.,  running  east 
and  west,  for  a  distance  of  Ave  blocks,  and 
its  cost  was  cliarge<l  against  a  sewer  district 
(or  subdistrict)  consisting  of  the  ten  abutting 
blocks  and  the  two  blocks  lying  immetliately 
east  of  tbem.  Thereafter  such  sewer  was 
extended  one  block  further  to  the  east;  the 
(;ost  of  this  extension  being  charge<l  to  a 
further  subdistrict  consisting  of  the  four 
half  blocks  surrounding  the  point  from  which 
such  extension  was  made — the  east  end  of 
the  sewer  first  built.  An  owner  of  proi)erty 
in  this  second  subdistrict  brought  an  ac- 
tion for  an  injunction  to  test  the  validity  of 
such  proceedings.  While  the  right  asserted 
Is  clainie<l  under  the  statute,  the  <iucstlon 
presented  is  really  one  of  justice  and  fair- 
ness. The  argument  made  In  supi)ort  of 
the  plaiiitilt's  contention  Is  that,  inasmuch 
as  the  proi)erty  of  the  new  subdistrict  bore 
its  proportionate  share  of  the  cost  of  build- 
ing the  sewer  for  Ave  blocks,  It  cannot  equi- 


tably be  charged  with  more  than  a  like  pro- 
portion of  the  cost  of  the  extension:  that 
the  cost  of  the  one  block  extension  should 
have  been  apiiortloiied  in  the  same  way  as 
that  of  the  live  blocks  of  sewer  first  built, 
and  assessed  against  all  of  the  first  sub- 
district.  The  difficulty  with  this  argument 
is  that  it  assumes  that  what  is  called  the 
extension  is  simply  In  all  respects  one-sixth 
of  a  sewer  six  blocks  long;  that  the  relation 
of  each  block  to  the  entire  sewer  is  the 
same  as  that  of  every  other  block;  that  the 
relation  of  each  block  to  the  part  of  the 
sewer  on  which  It  abuts  is  the  same  as  that 
of  any  other  block  to  the  corresjwndlng  part 
of  the  sewer.  Of  the  correctness  of  this  as- 
sumption we  have  no  means  of  judging.  It 
may  be  that  the  local  topography  is  snch 
that  all  of  the  twelve  blocks  comprising  the 
original  subdistrict  were  benefited  by  the 
building  of  the  five  blocks  of  sewer  first 
constructed,  and  that  the  four  half  blocks, 
and  they  only,  were  benefited  by  the  new- 
sewer  one  block  long,  called  the  extension. 
If  so,  the  apiK>rtlonment  adopted  was  ob- 
viously equitable,  and.  If  It  was  equitable, 
we  do  not  understand  that  the  phiintlfr 
claims  that  there  Is  anj-  provision  of  the 
statute  that  would  defeat  It.  The  record 
shows  nothing  of  the  grade,  or  of  the  char- 
acter of  the  soli,  or  of  other  conditions,  that 
might  affect  the  matter.  The  situation  may 
have  been  snch  that  the  council  might  rea- 
sonably have  regarded  the  apportionment 
made  as  a  just  one,  and  in  that  case  their 
decision  Is  not  subject  to  review. 

The  judgment  denying  the  Injunction  Is  af- 
firmed. 

On  Rehearing. 

M.\SON,  J.  The  facts  of  this  case  are 
sufficiently  stated  In  the  opinion  filed  upon 
the  original  hearing.  At  the  time  that  opin- 
ion was  written,  the  court  regarded  it  as 
covering  all  the  really  debatable  ground  In- 
volved. But  upon  a  petition  for  a  rehearing 
it  was  especially  urged  that  the  decision  was 
Inconsistent  with  the  statute,  and  a  rehear- 
ing was  allowed  In  order  to  give  a  full  op- 
portunity for  the  presentation  of  that  con- 
tention. The  statutory  provision  Invoked 
reads  as  follows:  "Where  any  property  has 
paid  its  full  proportion  for  general  sewers 
and  drains  In  one  district,  it  shall  not  be 
trauBferre<l  to  any  other  and  made  liable 
for  the  construction  of  sewers  or  drains 
therein."  Section  149,  c.  122,  p.  213,  Laws 
1003. 

In  the  present  instance,  the  council  creat- 
e<l  what  was  known  as  "sewer  district  NOk 
5,"  comprising  an  entire  ward,  and  evident- 
ly being  one  of  the  several  main  districts 
Into  which  the  city  was  divided.  Then  a 
liart  of  this  territory  was  erected  into  what 
was  called  "subsewer  district  No.  2,"  con- 
sisting of  twelve  blocks  lying  six  on  each 
side  of  a  street.  X  sewer  was  built  along 
this  street  for  a  distance  of  five  blocks;  th& 
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30St  being  cbarged  upon  the  whole  subdis- 
trict  Still  later  what  was  designated  as 
■"subaewer  district  Xo.  13"  was  formed  from 
the  halves  of  four  of  these  blocks,  two  of 
which  fronted  upon  that  part  of  the  street 
In  which  the  sewer  had  already  been  built; 
the  other  two  facing  the  part  which  was  as 
jet  without  a  sewer.  The  sewer  was  then 
extended  for  one  block  at  the  charge  of  the 
new  subdlstrlct.  It  Is  true  therefore,  as 
«laln]ed  by  the  plaintifir  In  error,  that  the 
four  hnlf  blocks  referred  to,  after  having 
been  charged  with  their  full  proportion  of 
the  cost  of  a  sewer  In  subdlstrlct  Xo.  2, 
were  in  a  sense  transferred  to  subdlstrlct  No. 
13  and  made  liable  for  the  construction  of  a 
-sewer  therein;  but  whether  this  was  a  vio- 
lation of  the  statute  quoted  depends  upon 
the  relation  of  the  districts  or  subdlstrlcts 
to  each  other  and  to  the  property  affected. 
The  purpose  of  the  statute  plainly  Is  to  pro- 
tect property  which  has  already  contributed 
to  the  cost  of  one  general  sewerage  system 
from  being  charged  with  a  part  of  the  cost 
•of  another  and  Independent  system  which 
as  to  such  property  may  be  regarded  as  a 
substitute  for  the  first.  It  does  not  forbid 
the  creation  of  a  minor  division  or  subdls- 
trlct, out  of  a  part  of  the  territory  of  a 
principal  district,  and  charging  the  property 
therein  with  the  cost  of  a  lateral  or  tribu- 
tary sewer  designed  for  Its  especial  benefit. 
Xo  one  would  question  the  propriety  of 
bnlldlng  the  sewer  here  Involved  at  the  cost 
of  the  property  benefited,  notwithstanding 
«uch  propert.v,  with  the  rest  of  the  territo- 
ry of  district  No.  5,  may  already  have  been 
taxed  to  pay  for  a  main  sewer  for  that  dis- 
trict, although  the  statute  does  not  in  terms 
authorize  tlie  sulKllvision  of  districts,  or 
use  the  word  "sulidlstrict."  And  precisely 
«8  a  main  district  may  be  divided  Into  sub- 
districts  for  the  constnictlon  of  subsidiary 
sewers  for  their  pecnllar  benefit,  so.  If  cir- 
cumstances permit,  these  secondary  districts 
may  be  again  divided,  and  the  process  con- 
tinued indefinitely.  No  Just  cause  of  com- 
plaint can  arise  so  long  as  each  new  sewer 
•constructed  is  paid  for  by  the  property  ben- 
efited, and  is  designed  to  make  the  sewerage 
already  paid  for  available,  and  not  to  be- 
come a  substitute  for  It 

For  the  plaintiffs  In  error  to  bring  them- 
selves within  the  (trotection  of  the  statute. 
It  Is  necessary  for  them  to  show  that  "sub- 
sewer  district  Xo.  13"  was  a  division  of  equal 
rank  with  "sulisewer  district  No.  2."  Tho 
council,  however,  manifestly  Intended  It  as 
a  sulHlistrlct  of  a  subdlstrlct.  The  name  by 
which  It  is  designated  is,  of  course.  Imma- 
terial. Its  real  character  Is  the  vital  con- 
sideration. If  the  four  half  blocks  of  wbidi 
It  Is  composed  were  benefited  In  common 
with  the  other  property  of  subdlstrlct  Xo. 
2  by  the  five  blocks  of  sewer  first  laid,  and 
the  additional  block  was  for  their  especial 
benefit,  to  enable  them  to  connect  with  the 
sewer  already  constructed,  then  there  was 


neither  Injustice  nor  Illegality  In  requiring 
them  to  pay  for  a  share  of  the  first  five 
blocks  of  sewer  and  for  all  of  the  last.  The 
council  must  be  deemed  to  have  decided  that 
these  conditions  existed.  A  court  cannot  dis- 
turb that  finding  unless  upon  a  conclusive 
showing  to  the  contrary.  The  extent  to 
which  a  court  may  inquire  into  the  determi- 
nation of  a  legislative  body  as  to  bow  much 
a  particular  tract  of  land  Is  benefited  by  a 
local  impi-ovenient,  or  whether  It  Is  benefited 
at  all,  is  thus  stated  In  Cooley  on  Taxation 
(volume  2  [3d  Ed.]):  "It  has  been  repeatedly 
decided  that  the  legislative  act  of  assigning 
districts  for  special  taxation  on  the  basis 
of  benefits  cannot  be  attacked  on  the  ground 
of  error  in  Judgment  regarding  the  special 
benefits,  and  defeated  by  satisfying  a  court 
that  no  special  and  peculiar  benefits  are  re- 
ceived. If  the  legislation  has  fixed  the  dis- 
trict, and  laid  the  tax  for  the  reason  that. 
In  the  opinion  of  the  legislative  body,  such 
district  Is  peculiarly  benefited.  Its  action 
must  In  general  be  deemed  conclusive.  No 
doubt  there  may  be  exceptions,  and  one  of 
these  would  be  a  case  In  which,  under  pre- 
tense of  apportionment,  a  work  of  general 
benefit  had  been  treated  as  a  work  of  mere- 
ly local  consequence,  and  the  cost  Imposed 
on  some  local  community  In  disregard  of 
the  general  rules  which  control  legislation 
In  matters  of  taxation.  Another  Is  where, 
under  pretense  of  apportionment,  a  basis  has 
been  fixed  upon  ivhlch  cannot  possibly,  as 
regards  the  particular  work  to  be  construct- 
ed, be  Just:  as  where  a  statute  assumed  to 
confer  upon  a  city  the  authority  to  levy 
sewer  assessments  upon  any  property  sup- 
posed to  be  benefited  in  proportion  to  area, 
but  not  limiting  the  assessment  to  lots  along 
or  near  the  sewer,  or  to  lots  contiguous  to 
each  other,  or  even  to  such  as  received  di- 
rect or  peculiar  benefits."  Pages  1208.  1200. 
It  Is  conceded  that  the  legislative  Judgment 
that  a  certain  district  Is  or  will  be  so  far 
specially  benefited  by  an  Improvement  as  to 
Justify  a  special  assessment  Is  conclusive, 
and  that  Its  determination  as  to  what  shall 
oe  the  basis  of  the  assessment  Is  equally 
conclusive.  To  Invoke  the  Intervention  of  a 
court  for  relief  against  the  results  of  its 
conclusion  Is  to  Invoke  the  Judicial  authori- 
ty to  give  Its  Judgment  controlling  effect  over 
that  of  the  Legislature,  In  a  matter  of  the 
apiwrtlonment  of  a  tax,  which  by  conces- 
sion on  all  sides  is  purely  a  matter  of  leg- 
islation. This  Is  confessedly  Inadmissible 
In  any  case  where  the  legislative  action  is 
not  manifestly  colorable  and  arbitrary.  If 
either  the  rule  prescribed  for  the  apportion- 
ment, or  the  assessment  made  under  it,  is 
so  grossly  and  palpably  unjust  and  oppres- 
sive as  to  give  demonstration  that  the  proper 
authority  had  never  determined  the  case  on 
the  principles  of  taxation,  the  wrong  must 
always  be  open  to  correction.  A  man's  prop- 
erty is  not  to  be  taken  from  Mm  with  Im- 
punity, and  without  redress,  by  simply  calV- 
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Ing  the  appropriation  an  assessment,  when 
It  Is  not  such  in  its  elements."  Pages  1256 
to  1258. 

Many  decisions  tend  to  stiU  further  cir- 
cumscribe the  field  of  Judicial  interference. 
For  instance,  In  Heman  t.  Schulte,  66  Mo. 
409,  66  8.  W.  163,  it  is  said:  "Not  only  is  the 
rule  in  tliis  state,  as  asserted  above,  'that, 
when  the  matter  of  establishing  sewer  dis- 
tricts is  intrusted  by  the  Legislature  to  the 
common  council,  its  action  in  the  premises 
is  concIuslTe  In  a  collateral  attack,'  but  the 
rule  generaly  stated  is  that,  where  a  munici- 
pal body  rested  with  the  exercise  of  a  pow- 
er acts,  its  acts  under  that  power,  in  the 
absence  of  fraud,  are  conclusire  upon  the 
courts,  whether  the  attack  made  thereon  is 
collateral  or  direct,  and  the  fraud  that  will 
authorize  the  court's  interference  in  the  mat- 
ter of  municipal  action  is  not  that  the  pow- 
er exercised  or  the  ordinance  passed  has  re- 
sulted In  an  individual  hardship  in  its  ex- 
ecution, or  that  in  the  working  out  of  the 
general  scheme  designed  by  an  ordinance  an 
individual  burden  is  imposed,  without  a  cor- 
responding benefit  conferred  (a  necessary  in- 
cident to  any  system  of  general  taxation  or 
special  assessment  yet  devised  for  govern- 
mental maintenance  and  support),  but  only 
in  those  cases  when  the  acts  of  the  municipal 
body  are  so  unreasonable,  oppressive,  and 
subversive  of  the  rights  of  the  citizen  in  the 
general  purpose  declared  as  to  clearly  in- 
dicate and  leave  but  one  inference — ^that  of 
an  attempted  abuse,  rather  than  the  legiti- 
mate use,  of  a  power  enjoyed.  And  of  this 
qualified  and  limited  assertion  of  right  In 
the  courts  to  interfere  with  municipal  legis- 
lation much  doubt  is  felt." 

If  the  plaintifts  were  entitled  to  relief  in 
the  present  case,  it  could  only  be  upon  the 
ground  that  their  land  could  not  possibly 
derive  an  advantage  from  the  last  sewer 
built  It  is  true  that  It  Is  difficult  to  under- 
stand how  that  part  of  subdlstrict  No.  13 
in  front  of  which  the  sewer  had  already 
been  constructed  could  be  benefited  by  its 
extension  along  the  same  street,  but,  in  the 
absence  of  any  information  whatever  as  to 
the  local  conditions,  except  as  shown  by  the 
plat,  a  court  cannot  say  that  no  such  benefit 
was  possible.  The  agreed  statement  of 
facts  upon  which  the  case  was  submitted  re- 
cited that  a  part  of  the  territory  of  subdls- 
trict No.  13  never  had  been  drained  into  the 
old  sewer,  and  that  the  remainder  was  not 
drained  Into  the  extension.  These  recitals, 
80  far  from  indlcatiitg  that  such  drainage 
could  not  be  efTected,  seem  to  imply  the  con- 
trary. The  plaintiffs  having  failed  to  dem- 
onstrate that  the  action  of  the  council  was 
wrong,  and  having  failed  to  bring  before 
the  court  all  the  facts  material  to  an  in- 
vcKtIgatlon  of  that  question,  the  trial  court 
properly  refused  an  injunction. 

The  Judgment  Is  atSrmed. 


(76  Kao.  cm 
STATE  T.  JEPSON  et  al. 

(Supreme    Court   of   Kansas.      Nov.   9,    1907.> 

1.  ArroBKEY   Generai.  — AuTHOBiTY   o»   As- 
sistant ATTOaPTET  Ge.nebal. 

The  repeal  of  section  4,  e.  165.  p.  241,. 
Laws  1887,  by  section  1,  c.  232,  p.  416,  Laws. 
lUOl.  does  not  limit  the  authority  of  an  As- 
sistant Attorney  General.  That  oUicer  has  au- 
thority to  aid  the  Attorney  General  in  tlie  en- 
forcement of  all  the  provislona  of  the  prohibi- 
tory law,  regardless  of  when  enacted. 

2.  Same— Appointilsni  or  Assistant  —  Evi- 
dence. 

When  an  Assistant  Attorney  General  has. 
l>eeD  appointed  by  the  Attorney  General,  the- 
appointment  will  be  presumed  to  iiave  been  regu- 
larly and  legally  made.  If  the  authority  of  tiie- 
officer  so  appointed  is  challenged  under  section 
7,  c.  11,  Gen.  St.  1901,  the  certificate  of  ap- 
pointment will  be  prima  facie  sufficient  to  es- 
tablish his  right  to  represent  the  state. 
&  Intoxicating  Liquobb  —  AsATEUBira  or 
NtriSANCE — Injunction. 

When  the  state  applies  to  a  court  or  Judge 
for  a  temporary  Injunction  in  an  action  of  In- 
junction to  suppress  a  public  nuisance  at  the 
commencement  of  the  action,  no  notice  to  the 
defendants  is  necessary,  and  none  siionid  be- 
required. 
4.  Samb— Bvidbnck  to  AmnoBizE. 

Whenever  such  an  application  is  made,  th» 
court  or  Judge,  in  determining  the  sufficiency 
of  the  showing  therefor,  has  the  same  judicial 
discretion  that  exists  when  other  questions  of 
fact  are  determined.  In  all  such  cases  Qm 
general  rule  that  the  language  of  the  statute 
will  be  liberally  construed,  for  the  purpose  of 
upholding  and  promoting  Its  object,  and  that 
strained  and  technical  Interpretations  of  its 
provisions  for  the  purpose  of  impairing  or  de- 
feating its  manifest  purposes  will  be  avoided, 
is  applicable ;  and  when,  under  such  rule  of 
construction,  a  fairly  reasonable  showing  has 
l)een  made,  the  state  is  entitled  to  the  writ. 
6.  Same. 

The  evidence  in  this  case  examined,  and) 
k«ld  to  l>e  sufficient. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Crawford  Coon- 
ty;  Arthur  Fuller,  Judge. 

Action  by  the  state  against  James  Jepson. 
and  others.  Judgment  for  defendants,  and. 
the  state  brings  error.    Reversed. 

F.  S.  Jackson,  Atty.  Gen.  (G.  H.  Stnessl  and- 
J.  K.  Codding,  of  counsel),  for  the  State.  O. 
T.  BoBZ,  for  defendant  In  error. 

GRAVES,  J.  January  9,  1906,  the  Attor^ 
ney  General,  under  the  provisions  of  the  law 
relathig  to  Intoxicating  liqaors,  being  part  of 
section  2476,  Gen.  St  1901,  which  reads: 
"And  whenever  the  county  attorney  shall  be- 
onable  or  shall  neglect  or  refuse  to  enforce- 
the  provisions  of  this  act  in  his  county,  or- 
for  any  reason  whatever  the  provisions  of 
this  act  shall  not  be  enforced  in  any  county. 
It  shall  be  the  duty  of  the  Attorney  General 
to  enforce  the  same  in  such  county,  and  for 
that  purpose  he  may  appoint  as  many  assist- 
ants as  he  shall  see  fit,  and  be  and  his  as- 
sistants shall  be  authorized  to  sign,  verify 
and  file  ail  such  complaints,  informations, 
petitions,  and  papers  as  the  county  attorney 
Is  authorized  to  sign,  rerl^,  or  flle^  and  to  do- 
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and  perfonii  any  act  tbat  the  county  attorney 
might  lawfully  do  or  perform" — duly  appoint- 
ed an  Assistant  Attorney  General  for  Craw- 
ford county,  who  thereafter,  November  23, 
19(1<>,  commenced  this  action  asalnst  the  de- 
fendants in  error,  charging  them  with  keeping 
and  maintaining  a  public  nuisance.  At  the 
time  of  tlie  commencement  of  this  action  ap- 
plicallou  was  made  by  the  Assistant  Attor- 
ney Gonornl  to  tlie  Judge  of  the  district  court 
•of  Crawford  county  for  a  temporary  Injunc- 
tion. The  application  was  denied,  for  the 
reason  that  notice  thereof  had  not  been  given 
to  the  defendants.  It  was  ordered  that  the 
hearing  be  set  for  November  27,  190C.  and 
notice  thereof  be  served  upon  the  defendants. 
Notices  were  duly  served,  and  the  applica- 
tion at  the  appointed  time  was  presented  to 
the  court;  It  then  being  in  regular  session. 
Each  party  appeared  by  attorney  at  the  hear- 
ing. The  state  made  the  same  showing  as  at 
the  former  presentation  of  the  application. 
The  defendants  made  no  showing,  but  i-ested 
upon  the  case  made  by  the  state.  The  appli- 
cation was  again  denied.  To  this  action  of 
the  Judge  and  court  the  state  duly  excepted, 
and  brings  the  questions  here  for  review  by 
petition  In  error.  The  case  was  orally  argued 
in  this  court  by  the  state,  but  was  presented 
for  the  defendants  by  brief  only. 

It  Is  contended  by  the  defendants  In  error 
that  an  Assistant  Attorney  General  has  no 
authority  to  commence  an  action  of  Injunc- 
tion to  suppress  a  public  nuisance,  or  to  make 
application  for  a  temporary  order  of  injunc- 
tion to  prevent  the  continuance  of  such  a 
nuisance.  This  condition  of  the  law  results, 
It  is  claimed,  from  the  repeal  of  section  5,  c. 
165.  p.  242,  Laws  18S7,  being  section  2463, 
Gen.  St.  lltOl.  by  the  passage  of  section  1,  c 
232,  p.  410,  Laws  1901.  State  v.  Estep,  66 
Kan.  416,  71  Pac.  857.  It  is  argued  that  the 
language  used  in  the  section  providing  for  the 
appointment  of  an  Assistant  Attorney  Gen- 
eral, hereinbefore  copied,  lunits  the  duty  of 
the  Assistant  Attorney  General  to  assisting 
the  Attorney  General  In  the  enforcement  of 
the  provisions  of  this  act.  The  words  "this 
flct,"  it  is  urged,  refer  to  tlie  then  existing 
provisions  of  the  prohibitory  law,  and  can- 
not be  applied  to  subsequent  enactments,  and 
therefore,  when  section  4,  c.  ICI,  p.  241,  Laws 
1887,  was  repealed,  such  repeal,  to  that  ex- 
tent, reduced  the  duty  and  authority  of  the 
Assistant  Attorney  General.  This  argument 
Is  not  new  In  this  court.  It  was  summarii.v 
dls|X)sfd  of  in  the  case  of  State  v.  Storm,  74 
Kan.  S.')"),  SO  Pac.  145,  and  no  other  authorit.v 
need  be  referred  to  here.  In  that  case  it  was 
said  :  "The  fiict  that  section  2470  of  the  1001 
eonipll.ntion  refers  to  prosecutions  'under  this 
act'  while  the  act  of  1901  relates  to  nui- 
sances maintained  'in  violation  of  law,'  does 
not  afftH't  the  case.  Tills  phraseology  was  of 
slight  imp',vtance  in  the  case  of  State  v.  Ks- 
top,  (JO  Kan.  41(!,  71  Pac.  8.")7.  as  indicating 
the  puriMise  of  the  lyegislature  to  substitute 
a  new  nuisance  law  for  the  old ;   but  the  act 


of  1001  was  designed  to  take  Its  place  aa  a 
part  of  the  entire  scheme  of  liquor  legisla- 
tion of  the  state,  and  all  the  laws  upon  the 
subject  are  to  be  construed  together  and  har- 
monized as  far  as  possible.  When  section 
2470  of  the  1901  compilation  was  adoptinl.  it 
was  a  part  of  the  onl.v  liquor  act  on  the  stat- 
ute books.  Now  that  there  is  another,  the 
general  puriwse  of  Ixith  controls  the  interpre- 
tation of  special  provisions  of  each."  See. 
also,  section  7342,  Gen.  St.  1901,  which  reads : 
"The  provisions  of  any  statute,  so  far  as  they 
are  the  same  as  any  prior  statute,  shall  be 
construed  as  a  continuation  of  such  provi- 
sions, and  not  as  a  new  enactment"  The 
prohibitory  law  as  It  now  stands,  is  the  re- 
sult of  more  than  25  years'  growth.  Amend- 
ments and  changes  have  been  made  in  Its  pro- 
visions as  seemed  necessary  to  overcome  the 
difficulties  met  with  In  its  enforcement  and 
to  make  it  more  efllcieut  and  effective.  These 
various  provisions,  taken  together,  constitute 
the  present  prohibitory  law  of  this  state,  and 
are  to  be  considered  and  construed  as  If  the 
entire  enactment  had  occurred  at  the  same 
time.  It  follows  tbat  the  Assistant  Attorney 
General  has  the  same  power  and  authority  in 
the  enforcement  of  any  and  all  of  these  provi- 
sions now  that  he  possessed  immediately  aft- 
er the  office  was  created  to  enforce  the  provi- 
sions then  existing. 

It  Is  also  contended  that  an  Assistant  At- 
torney General,  before  be  has  the  right  to 
present  an  application  to  the  district  court 
for  a  temporary  Injunction  In  behalf  of  the 
state,  must  affirmatively  sliow  that  prior  to 
his  appointment  the  Attorney  General,  vpon 
notice  to  the  county  attorney,  made  due  in- 
quiry and  determined  thereon  that  the  condi- 
tions prescribed  by  the  statute  for  the  ap- 
pointment of  an  Assistant  Attorney  General 
existed,  and,  as  It  does  not  appear  from  the 
record  that  such  showing  was  made  in  this 
case.  It  must  be  assumed  that  the  court  re- 
fused to  grant  the  writ  for  this  reason.  The 
appointment  by  the  Attorney  General  of  the 
person  who  appeared  in  this  case  for  the  state 
as  assistant  Attorney  General  Is  conceded) 
and  no  controversy  on  the  part  of  the  county 
attorney  Is  claimed  to  exist.  This  question 
Is  one  In  which  tliese  defendants  have  no  In- 
terest If  the  aj)poiutmeut  for  any  reason  Is 
contrary  to  law,  the  state  or  the  county  at- 
torney might  in  a  proper  proceeding  have 
the  matter  litigated:  but  it  has  no  place  here. 
The  Attorney  General  had  full  authority  to 
make  the  appointment  and,  having  done  so. 
It  will  bo  presumed  to  have  been  made  reg- 
ularly and  according  to  law.  If  the  authority 
of  an  Assistant  .\ttorney  General,  so  appoint- 
ed, is  challenged  under  section  7,  c.  11,  Gen. 
St.  1901,  the  certificate  of  appointment  will 
be  sutticieut  to  establish  prima  facie  his  right 
to  represent  the  state. 

The  application  was  denied  by  the  judge  for 

the  rea.xon    that  no  notice  had   been   given 

thereof  to  the  defendants.    The  state  Insists 

that  the  law  dues  not  contemplate  the  giving 
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of  any  notice.  We  are  Inclined  to  this  view. 
Delay  has  always  been  one  of  the  formidable 
obstacles  Interpased  against  the  effective  en- 
forcement of  this  law,  and  the  provision  re- 
quiring a  temporary  Injunction  to  be  Issued 
at  the  comnieneenient  of  the  action  was  en- 
acted advisedly  and  with  the  Intent  that  It 
should  be  promptl.v  enforced.  By  this  means 
a  harmless,  but  effective,  restraint  Is  placed 
upon  offenders  at  the  earliest  possible  mo- 
ment. The  Innocent  are  not  affected  by  such 
a  writ.  If  the  order  Is  violated,  the  delin- 
quents will  be  dealt  with  by  the  court  Issuing 
the  writ,  which  has  full  power  to  protect 
them  from  undeserved  consequences.  We 
are  unable  to  see  how  any  right  will  be  In- 
vaded, any  wrong  done,  or  any  principle  of 
justice  violated,  by  allowing  such  a  writ  with- 
out notice.  A  more  harmless  proceeding  could 
hardly  be  devised.  Unless  the  party  enjoined 
Is  engaged  in  crime  as  a  business,  he  is  not 
affected  thereby.  If  he  Is  so  engaged,  there 
is  no  occasion  for  the  conscience  of  the  chan- 
cellor to  be  aroused  In  his  behalf.  It  Is  evi- 
dent that  the  legislature  regarded  this  writ 
as  harmless,  or  a  bond  would  not  have  been 
e.xpressly  dispensed  with.  We  conclude  that 
notice  Is  unnecessary,  and  should  not  be  re- 
quired. 

Why  the  district  court,  on  November  27th, 
.nfter  due  notice  had  been  given  to  the  deftud- 
ants,  refused  to  allow  the  temporary  Injunc- 
tion, does  not  appear  from  the  record.  It 
merely  shows  that  the  state  presented  the 
same  evidence  as  at  the  bearing  before  the 
judge,  and  the  defendants  offered  nothing,  but 
rested  upon  the  case  made  by  the  state.  We 
are  compelled,  therefore,  to  assume  that  the 
writ  was  denied  for  the  reason  that  the  show- 
ing made  by  the  state  was  insufficient.  The 
application  was  supported  by  four  affldnvits. 
Elmer  E.  Long  stated  In  an  affidavit  that  at 
the  place  In  question,  des<>rlblug  It,  the  de- 
fendants were  keeping  and  maintaining  "a 
place  where  Intoxicating  liquors  as  a  bever- 
age were  and  are  sold,  bartered,  and  given 
away  In  violation  of  law,  and  where  i)er8ons 
were  and  are  permitted  to  resort  for  the  pur- 
pose of  drinking  Intoxicating  llqnors  as  a 
beverage,  and  where  Intoxicating  llqnors  were 
and  are  kept  for  sale,  barter,  atid  delivery 
In  violation  of  law,  and  where  Intoxicating 
liqiiors.  bottles,  glasses,  kegs,  and  other  prop- 
erty were  and  are  kept  and  us<h1  In  maintain- 
ing said  place,  which  said  place  and  said  In- 
toxicating llqnors.  bottles,  glasses,  kegs,  bars, 
and  other  property  kept  and  used  In  main- 
taining said  place  were  and  are  a  common 
nuisance."  The  affidavit  of  T.  B.  Stearns 
reads :  "T.  B.  Stearns,  being  first  duly  sworn, 
on  oath  deposes  and  says:  That  he  lives  at 
!K«  East  Washington  street,  In  IMttsburg, 
Kan.;  that  on  the  2.3d  of  November.  190«. 
about  noon,  he  went  Into  a  saloon  known  as 
the  'Monarch,'  and  rnn  by  Ixintkowsky  & 
Roloflf,  a  one-story  brick  building  on  East 
Seventh  street.  In  Pittsburg,  Kan. :  that  this 
place  has  every  aiipearance  of  being  an  or- 


dinary saloon,  and  that  affiant  saw  a  bar, 
back-bar,  mirror,  bottles,  and  glasses,  an  Ice 
chest  pun)p  or  faucet  attached  near  the  Ice 
chest,  and  numerous  bottles  containing  liq- 
uor labeled  'whisky'  setting  on  the  back -bar ; 
that  he  seated  himself  at  the  stove  for  a  few 
moments  and  engaged  In  <-onversatlon  with  a 
one-legged  man,  who  told  affiant  that  Louie 
Lontkowsky  was  the  proprietor  of  the  place, 
and  that  It  was  I.ouie  and  his  son  who  were 
tending  bar  at  the  time ;  that  affiant  walked 
up  to  the  bar  and  called  for  a  'small  glass  of 
beer'  and  a  'small  bottle  of  whisky.'  and  that 
the  boy  bartender  drew  a  glass  of  beer  at  the 
pump  and  delivered  it  to  affiant,  and  that  af- 
fiant drank  it.  Affiant  says  that  he  has 
drunk  beer  before,  and  knows  beer  when  he 
tastes  It;  that  It  was  'beer'  which  he  called 
for,  and  he  Is  positive  that  this  was  beer; 
that  the  older  I»ntkowsky  8liowe<l  affiant 
three  bottles  of  whisky,  which  he  got  from 
the  back-bar,  of  various  sizes  and  prices,  and 
affiant  said  he  would  take  the  half  pint 
bottle,  which  the  bartender  priced  to  him  at 
40  cents  and  delivered  It  to  affiant:  that  af- 
fiant paid  said  bartender  4.'  cents  In  payment 
for  the  said  whisky  and  beer;  that  there 
was  a  dninken  man  also  sitting  at  the  fire. 
And  affiant  further  says  that  there  was  a 
man,  employed  by  the  Collum  Commerce  Com- 
pany, standing  at  the  bar  drinking  beer  and 
talking  to  two  or  three  other  men  drinking 
beer,  and  that  affiant  believes  this  person's 
name  to  be  John  Tolliver ;  that  he  saw  the 
bartender  deliver  a  glass  of  beer  to  one  of 
these  men ;  and  that  affiant  is  positive  that 
Tolliver  and  these  men  were  all  drinking  beer 
and  that  It  was  purchased  or  bartered  In 
said  saloon.  And  affiant  says  that  two  other 
men  unknown  to  affiant  came  In.  who  looked 
like  working  men.  and  stepped  to  the  bar 
and  called  for  'beer*:  that  one  of  the  bar- 
tenders drew  and  delivered  two  glasses  of 
beer  to  these  men ;  and  that  affiant  saw 
them  place  some  money  on  the  counter  In 
payment  therefor.  And  affiant  says  that  he  Is 
positive  this  was  beer,  as  It  looked  and  foam- 
ed like  beer,  and  that  It  was  'beer'  which  was 
called  for.  And  affiant  further  says  that  be- 
fore leaving  said  saloon  he  called  for  a  'half 
pint  of  gin' ;  that  the  boy  bartender  took  a 
large  bottle  of  glu  from  back  of  the  bar.  filled 
a  half  pint  bottle  therefrom,  and  delivered 
this  half  pint  bottle  of  gin  to  affiant,  who 
paid  said  bartender  25  cents  for  the  same ; 
that  affiant  carried  this  gin  away  with  him, 
and  has  tasted  it,  and  he  Is  positive  that  it 
Is  gin  and  that  It  Is  Intoxicating.  And  af- 
fiant further  says  that  this  place  Is  a  place 
wliere  beer,  whisky,  and  other  Intoxicuthig 
liquors  ax'e  being  sold,  bartered,  and  given 
away  In  violation  of  law,  and  where  persons 
are  permitted  to  resort  for  the  purpose  of 
drinking  Intoxicating  liquors  as  a  beverage, 
and  that  said  place  Is  a  nuisance  to  the  people 
of  the  state  of  Kansas,  and  more  particularly 
to  the  poi'ple  of  the  vicinity  where  said  plai-e 
is  located."  The  affidavit  of  C,  W.  JacksqiK 
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reads:  '^n  Jattuary  20,  190C,  I  called  at  a 
place  known  as  the  'Monarch'  on  East  Sev- 
enth street.  In  I'lttsbur;;,  Kan.  It  was  at 
night.  This  Is  a  one-story  bricic  building  just 
east  across  the  alley  from  the  other  saloon. 
There  was  a  bar,  ice  chest,  mirror,  bottles 
and  glasses,  and  pump.  Men  were  standing 
about  bar  drinking,  but  I  knew  only  one  of 
them.  This  was  Jim  Wadklns.  Some  of  the 
strangers  called  for  beer,  and  Ben  Roloff, 
the  bartender,  drew  it  at  pump.  Jim  Wad- 
kins  also  called  for  beer,  and  Roloff  drew  it 
at  pump  and  brought  It  to  him.  I  saw  bim 
pay  fire  cents  for  this.  I  also  called  for  beer 
for  two,  as  I  had  to  treat  Jim  Wadklns.  The 
bartender  drew  It  at  pump,  brought  it  to  us, 
and  I  paid  10  cents  for  the  two  ginsses.  I 
have  drunk  beer  before,  and  know  this  was 
beer  I  drank  at  this  place.  I  also  called  for 
a  bottle  of  whisky,  and  bartender  got  it  off 
the  back-bar  and  delivered  It  to  me.  It  was 
a  half  pint  bottle,  and  I  paid  25  cents  for  it; 
labeled  it  after  taking  it  away  from  there. 
This  place  was  on  the  ground  floor."  The 
last-named  affidavit  was  taken  before  the  As- 
sistant Attorney  General  upon  an  examina- 
tion held  under  section  2472,  Gen.  St.  1901, 
and,  while  not  an  affidavit  in  a  strict  sense, 
should  be  regarded  at  least  as  a  statement 
under  oath  equally  trustworthy  with  an  ordi- 
nary affidavit 

It  is  argued  that  in  determining  the  suf- 
ficiency of  an  application  of  this  nature  the 
court  sits  as  a  chancellor,  and  In  the  exercise 
of  that  Judicial  discretion  which  under  ancient 
usage  is  applicable  to  courts  of  equity  the  al- 
lowance or  denial  of  this  extraordinary  writ 
will  not  ordinarily  be  disturbed  by  a  review- 
ing court.  The  proi>ositlon  as  stated  in  the 
brief  of  counsel  reads:  "We  learn  from  the 
books  that  these  extraordinary  remedies  of  a 
court  of  equity  were  Invoked  when  a  case  was 
presented  which  aj)i)ealed  to  the  conscience  of 
the  chancellor.  They  had  their  origin,  not 
in  statutory  law,  but  in  the  creation  of  a  sys- 
tem which  was  to  correct  evils  which  could 
not  be  corrected  at  law  by  reason  of  Its  uni- 
versality. When  the  Legislature  commands 
a  court  to  issue  an  order  of  injunction,  and 
by  this  act  removes  this  particular  clause 
from  whence  it  should  never  be  removed,  and 
places  it  in  the  catalogue  of  statutory  reme- 
dies, the  language  by  which  it  is  commanded 
must  be  clear  and  concise  and  capable  of  no 
other  meaning.  In  short,  the  Legislature 
stands  over  the  Judge  with  a  club,  and  says : 
'No  matter  what  your  conscience  may  dictate 
in  the  premises,  you  must  issue  this  order.' 
Now,  Willie  the  Legislature  may  do  this,  yet 
It  Is  difficult  to  believe  that  they  would  do 
it,  and  In  the  case  at  bar,  and  in  the  con- 
struction of  this  statute,  there  Is  no  doubt  in 
my  mind  that  they  never  intended  any  such 
thing."  The  statute  ui>on  this  subject  reads : 
"The  Attorney  General,  county  attorney,  or 
any  citizen  of  the  county  where  such  a  nui- 
sance, as  is  defined  in  section  1.  chapter 
232,    Session    Laws    of    1901,    exists,    or    is 


kept  or  Is  maintained,  may  maintain  an  ac- 
tion in  the  name  of  the  state  to  abate  and 
perpetually  enjoin  the  same.  The  injunction 
shall  be  granted  at  the  commencement  of  the 
action,  and  no  bond  shall  be  required." 

But  this  Is  not  an  ancient  action  in  equity. 
It  is  a  proceeding  created  by  statute,  for 
the  purpose  of  obtaining  prompt  and  effective 
results,  and  must  be  construed  and  adminis- 
tered in  furtherance  of  this  purpose.  The 
discretion  which  a  court  has  under  this  law 
Is  the  same  that  It  possesses  in  other  cases 
where  questions  of  fact  are  determined. 
Whenever  a  fairly  reasonable  showing  is 
made  for  a  temporary  injunction  at  the  com- 
mencement of  the  action,  it  is  the  imperative 
duty  of  the  court  or  judge  promptly  to  allow 
the  writ.  And  it  is  supposed  that  in  the  con- 
sideration of  this  question  the  language  of 
the  law  will  be  liberally  construed,  with  the 
view  of  upholding  and  promoting  its  objects, 
and  that  all  strained  and  technical  interpreta- 
tions which  tend  to  subvert  its  purpose  and 
defeat  Its  effective  enforcement  will  be  avoid- 
ed. The  showing  made  by  the  state  in  this 
case,  both  before  the  judge  and  court,  was 
ample.  If  the  petition,  which  Is  verified  up- 
on Information  and  l>ellef,  be  disregarded,  be- 
cause hearsay,  and  the  affidavit  of  Long  be 
passed,  because  consisting  of  conclusions,  neU 
ther  of  which  can  be  insisted  upon  by  the  de- 
fendants, because  no  objections  were  made  to 
them,  the  other  affidavits,  by  facts  given  in 
detail,  show  clearly  that  the  defendants  Lont- 
kowsky  and  Itoloff  were,  and  had  been  for 
months,  running  an  open  saloon.  These  facts 
were  imdisputecl — practically  confessed  by  the 
silence  of  the  accused  parties,  who  were  pres- 
ent at  the  bearing.  To  disregard  the  facts 
here  shown  amounts  to  an  abuse  of  discre- 
tion which  makes  the  ruling  erroneous. 

The  judgment  of  the  district  court  is  re- 
versed, with  direction  to  grant  a  temporary 
injunction  and  proceed  with  the  case  In  ac- 
cordance with  the  views  herein  expressed. 
All  the  Justices  concurring. 


STATE  v.  HUNTER  et  al. 
(Supreme   Court   of    Kansas.      Nov.   9,    1907.) 

Error  from  District  Court,  Crawford  Coun- 
ty; Arthur  Fuller,  Judge. 

Action  by  the  state  against  Charles  E. 
Hunter  and  others.  Judgment  for  defend- 
ants, and  the  state  brings  error.    Reversed. 

V.  S.  Jackson,  Atty.  Gen.  (G.  H.  Stuessl 
and  J.  K.  Codding,  of  counsel),  for  the  State. 

PER  CURI.VM.  The  controlling  facts  and 
the  questions  of  law  Involved  In  this  case 
are  practically  the  same  as  in  the  case  of 
State  of  Kansas  v.  James  Jepson  et  al.  (No. 
15,323)  92  Pac.  600,  decided  at  this  term ;  and 
on  the  authority  of  that  case  the  judgment 
of  the  district  court  herein  is  reversed,  with 
directions  to  grant  a  temporary  Injunction 
and  proceed  with  the  case  In  accordance  with 
the  Instructions  in  the  Jepson  decision. 
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SILVEN  ▼.  BOARD  OP  COM'RS  OF  OSAGE 

COUNTY. 

(Supreme   Court  of   Kansas.    Not.  9,   1907. 

Rehearing  Denied  Dec.  13,  1907.) 

CONSTITUTIONAI.  LAW— .lUDICIAI,  POWEKS. 

The  asspRsment  of  property  for  purposes 
of  taxation  is  not  a  judicial  function,  and  chti>- 
ter  3,  p.  3,  Laws  1!)U5  ((Jen.  St.  1!)05,  §  8343), 
providing  for  an  appeal  from  the  county  board 
of  equalization  to  tlie  district  court,  is  uncon- 
stitutional and  void. 

[Ed.  Note. — B'or  cases  in  jKiint,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §  107.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Osage  County; 
Robert  C.  Ileizer,  Judge. 

Application  of  T.  W.  Sllven  to  the  board  of 
county  comnilssloners  of  Osage  county  for  re- 
duction of  an  assessment,  and,  from  an  order 
denying  the  same,  appeals  to  tbe  district 
court,  and  from  an  order  dlsndsslng  the  ap- 
peal be  brings  error.    AfHnned. 

J.  E.  Jones,  W.  R.  Smith,  O.  J.  Wood,  and 
A.  A.  Scott,  for  plaintiff  In  error.  A.  B. 
Crura,  McLaughlin  &  Messerley,  for  defend- 
ant in  eirror. 

JOHNSTON,  C.  J.  T.  W.  Sllven,  an  o\n\et 
of  taxable  property  In  Osage  county,  feeling 
aggrieved  with  the  valuation  placed  upon  It 
by  the  assessor,  nppeale<l  to  the  board  of 
equalization  for  a  reduction,  but  the  appll- 
<'atlon  was  denied.  From  this  decision  be  at- 
tempted to  appeal  to  the  district  court.  There 
a  motion  was  made  to  dismiss  the  appeal  for 
the  reasons  that  the  court  had  no  jurisdic- 
tion of  the  subject-matter  and  was  without 
authority  to  entertain  the  appeal.  The  dis- 
trict court  dismissed  the  api)eal,  and  error  Is 
predicated  on  that  ruling. 

The  plaintiff  bases  his  claim  of  right  to  an 
appeal  upon  the  recent  statute,  which  pro- 
vides: 

"Section  1.  Any  person  owning  real  estate 
In  the  state  of  Kansas  deeming  himself  ag- 
grieved by  any  decision  of  the  county  l)uard 
of  equalization  relative  to  the  taxable  valua- 
tion of  his  real  estate,  shall  have,  within  ten 
days  from  and  after  the  decision  of  the  said 
board,  the  right  to  apiieal  therefrom  to  the 
district  court  of  the  county  In  which  the  real 
estate  In  question  is  situated. 

"Sec.  2.  All  appeals  provided  for  by  section 
1  of  this  act  shall  be  governed  by  the  law 
providing  for  appeals  from  judgments,  of 
justices  of  the  peace  to  the  district  court." 
Laws  1905,  p.  3,  e.  3 ;  Gen.  St.  1!H»5.  §  S.!«. 

The  trial  court  held  that  this  act  attempted 
to  make  the  district  courts  of  the  state  share 
in  the  exercise  of  the  taxing  i)ower  and  to 
confer  ujion  these  tribunals  legislative  and  ad- 
ministrative fun<ftion8  with  which  they  could 
not  be  constitutionally  veste<l.  If  the  act  was 
held  to  be  valid.  It  wouhl  operate  to  transfer 
to  the  courts  a  large  part  In  the  valuation  of 
proiierty  for  jinrposes  of  taxation  and  in  prac- 
tical effect  make  them  assessors.     Any  one 


dissatisfied  with  the  valuation  of  his  propert- 
may  apply  to  the  board  of  equalization  to 
reduce  tbe  valuation  and  to  reassess  big  proiv 
erty,  and,  if  an  unfavorable  decision  Is  made, 
take  an  appeal  to  tbe  district  court.     The 
act  provides  that  such  an  appeal  shall  be 
governed  by  the  law  relative  to  appeals  from 
Judgments  of  justices  of  the  peace.     T'nder 
that  law,  the  appeal  vacates  the  judgment  or 
decision,  and  there  is  a  trial  de  novo  In  the 
appellate  court.    The  effect  ot  such  an  appeal 
would  be  to  set  aside  the  assessment  made, 
and  would  devolve  on  the  court  the  dut.v,  not 
only  of  revising  or  correcting  the  asssessraeut. 
but  also  of  making  a  new  and  independent 
one,  and  thus  substitute  the  judgment  of  the- 
court,  as  to  valuation,  for  that  of  the  assess- 
ors.    Since  any  aggrieved  party  may  apix^al, 
all  owners  of  property  may  likewise  avail 
themselves  of  the  right,  and  thus  the  courts 
would  be  transformed  Into  boards  of  assess- 
ment, with  the  responsibility  or  fixing  the 
ultimate  valuation  of  property  for  purposes 
of  taxation.     This  is  wholly  Impracticable, 
and,  according  to  a  nnmlier  of  decisions  of 
this  court,  in  contravention  of  the  limitations 
of  the  Constitution.    Under  the  Constitution 
a  court  may  only  be  vested  with  judicial  pow- 
er.    The  power  of  taxation  Is  a  legislative 
function.     It  Is  the  province  of  the  Legisla- 
ture to  determine  the  subject  and  extent  of 
taxation,  and  to  provide  the  means  and  agen- 
cies for  enforcing  it.    In  the  absence  of  con- 
stitutional restrictions,  the  taxing  power  of 
the  Legislature  is  supreme  and  complete,  and 
nothing  In  that  instrument  justifies  a  division 
of  that  power  with  the  judiciary.    Of  course, 
if  the  I.#gl8latnre  should  violate  a  constitu- 
tional limitation  in  tne  enactment  of  a  tax 
law,  the  judicial  power  of  the  courts  migbt 
be  Invoked  to  determine  its  validity  and  pre- 
vent its  enforcement.    And,  If  tbe  officers  or 
agencies  provided  by  the  Legislature  for  ad- 
ministering the  tax  laws  were  not  procet^ling 
in  a  legal  manner,  their  hands  might  be  stayed 
by  appropriate  proceedings  In  the  courts,  and 
it  Is  doubtless  competent  for  the  Legislature- 
to  provide  that  any  Invalidity  in  tax  proceed- 
ings shall  be  tested  or  any  controversy  arising 
from  tbe  unlawful  actions  of  ofllcers  in  ad- 
ministering the  tax  laws  shall  be  tried  in  the 
courts   In  either  original   or   appellate  pro- 
ceedings.   These  matters,  however,  are  pure- 
ly judicial  in  their  nature,  and  are  wholly 
apart  from  the  taxing  power  vested  la  anoth- 
er department  of  the  government  which  can- 
not be  delegated  to  or  exercised  by  the  courts. 
An  assessor  appointed  under  the  law  to  place 
a  valuation  on  property  for  purposes  of  taxa- 
tion Is  an  administrative  officer,  and,  while 
I  his  act  in  assessing  proiiert.v  is  administra- 
tive, It  is  In  fact  an  Incident  to  the  legislative 
power  of  taxation. 

It  Is  true  tliat  the  valuation  of  propert.v 
Involves  Judgment  and  discretion,  but  not 
every  act  re<i«Irlng  judgment  and  discretion 
is  judicial  in  its  nature,  and  tiie  court  has 
couslttently  hold  from  the  early  case  of  Au- 
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dltor  of  State  t.  A.,  T.  &  S.  F.  Rd.  Co.,  6  Kan. 
500,  7  Am.  Rep.  575,  down  to  the  case  of 
Symns  v.  Graves,  63  Kan.  628,  70  Pac.  691, 
that  the  matter  of  assessment  of  property  for 
taxation  is  not  a  Judicial  function.  In  Au- 
ditor of  State  V.  A.,  T.  &  S.  F.  Rd.  Co.,  supra, 
where  the  right  of  an  appeal  to  a  court  from 
assessment  of  property  by  a  board  of  assess- 
ors was  Involved,  it  w^as  held  that  "the  pow- 
er to  tax  is  a  legislative  power,  and  not  in 
any  sense  judicial."  In  deciding  that  the 
statute  giving  an  appeal  was  invalid  Chief 
Justice  Kingman  said:  "The  assessment  of 
the  property  of  the  state,  being  then  an  inci- 
dent to  the  taxing  power,  which  Is  wholly 
legislative  and  not  judicial,  may  well  be  as- 
certained by  agents  appointed  under  the  law ; 
but  in  no  sense  under  our  Constitution  can 
such  agents  be  considered  Judicial  officers.  It 
is  true  that  their  duties  require  of  them  Judg- 
ment and  discretion ;  but  this  is  also  true  of 
most  of  the  duties  of  ministerial  and  execu- 
tive officers,  but  this  does  not  malce  them  Ju- 
dicial officers,  nor  constitute  them  courts,  or 
render  their  conclusions  Judicial  acts ;  and, 
not  being  such,  it  follows  from  what  has  been 
heretofore  said  that  there  can  be  no  appeal 
from  the  decision  of  such  agents  to  this 
court."  In  Hallway  Co.  v.  Com'rs  of  Ellis 
County,  19  Kan.  584,  an  attaclc  was  made  up- 
on the  decision  of  the  board  of  equalization 
in  raising  an  assessment  of  the  property  of 
the  railway  company.  The  Increase  was 
made  by  the  board  without  the  swearing  of 
witnesses  or  the  taking  of  any  proof  what- 
ever. It  was  contended  that  the  functions  of 
the  board  on  revising  the  assessment  were 
Judicial  In  their  nature,  and  they  could  not 
change  the  assessment  upon  their  own  knowl- 
edge, or  without  the  submission  of  testimony 
by  the  parties  in  a  Judicial  way.  It  was  de- 
cided that:  "The  proceedings  before  the 
county  commissioners  were  not  Judicial,  but 
in  assessment  Section  65  of  the  tax  law 
TGen.  St.  18C8,  c.  107],  under  which  these  pro- 
ceedings were  had,  provides  simply  for  the 
correction  of  an  assessment.  It  prescribes  no- 
tice to  the  taxpayer  as  a  condition  of  a  valid 
action,  but  such  notice  does  not  turn  the  pro- 
ceeding from  one  in  the  nature  of  an  as-soss- 
meut  into  a  Judicial  inquiry.  Indeed,  unless 
the  Legislature  bad  prescribed  notice,  it  is 
doubtful  whether  any  were  essential.  Cor- 
recting an  assessment  is  no  more  of  a  Judicial 
act  than  making  the  assessment  originally. 
True  It  involves  determination;  but  so  does 
almost  every  political  or  executive  act.  But 
it  is  not  a  Judicial  determination.  The  most 
that  can  be  said  is  that  It  Is  quasi  Judicial. 
The  case  of  Auditor  of  State  v.  A.,  T.  &  S. 
P.  Rd.  Co.,  6  Kan.  500,  7  Am.  Rep.  575,  is 
directly  in  point  There  it  was  held  that  ap- 
peal would  not  lie  from  original  assessment 
to  this  court  because  such  assessment  was 
the  exercise  of  legislative  power.  The  county 
board,  sitting  as  a  board  of  equalization  of 
real  estate  assessments,  raises  the  valuation 
of  some  tracts  and  lowers  that  of  others.    It 


thus  corrects  the  assessment.    But  is  it  act' 
ing  in  a  Judicial  capacity?    Clearly  not." 

The  character  of  the  board  of  equalization 
and  the  nature  of  Its  acts  was  again  before 
the  court  in  Railway  Co.  v.  Com'rs  of  Riley 
County,  20  Kan.  140.  The  nature  of  the  pow- 
er exercised  was  tested  by  the  kind  of  proof 
upon  which  equalization  might  be  made.  The 
question  was  asked:  "Upon  what  may  a 
board  of  equalization  act?  May  they  act  en- 
tirely upon  the  assessments  and  returns  made 
to  them,  guided  by  their  personal  knowledge, 
or  must  they  accept  the  assessments  and  re- 
turns as  conclusive  unless  other  and  outside 
testimony  is  produced?  We  think  that  thej' 
may  act  entirely  upon  the  assessment  and 
returns  made  to  them  guided  by  their  own 
knowledge.  We  do  not  mean  that  they  are 
limited  to  these  matters,  and  that  they  can- 
not procure  testimony  and  avail  themselves 
of  other  means  of  Information.  Tlie  matter 
of  equalization  is  committed  to  their  discre- 
tion. It  Is  not  a  Judicial  proceeding  nor  one 
from  which  error  will  lie."  While  the  taxing 
power  is  essentially  a  legislative  function,  the 
process  of  working  out  the  legislative  scheme 
of  extending  levies  and  collecting  taxes  is 
largely  devolved  on  administrative  officers, 
and  much  of  what  is  done  by  them  is  ordi- 
narily spoken  of  as  an  exercise  of  adminis- 
trative power.  In  that  way  assessment  has 
been  designated  as  an  administrative  act, 
but,  of  course,  such  an  act  is  always  un- 
derstood to  be  a  mere  incident  of  the  leg- 
islative power  Just  as  there  may  be  admin- 
istrative acts  in  the  execution  of  the  other 
great  governmental  powers,  but  ordinarily  it 
cannot  be  regarded  as  a  Judicial  act.  So  it 
was  said  in  the  recent  case  of  Symns  v. 
Graves,  supra,  that:  "Matters  of  assess- 
ment and  taxation  are  administrative  In 
their  character,  and  not  Judicial,  and  an  in- 
terference by  Judges  who  are  not  elected  for 
that  purpose  with  the  discharge  of  their  du- 
ties by  those  officers  who  are  invested  with 
the  sole  authority  to  make  and  estimate  value 
is  unwarranted  by  the  law.  The  district 
court  could  not  substitute  its  Judgment  for 
that  of  the  board  of  equalization,  and  this 
court  cannot  Impose  Its  motion  of  value  on 
either.  These  are  fundamental  features  in 
the  law  of  taxation,  and  cannot  be  waived 
aside  to  meet  the  exigencies  of  any  particu- 
lar case."  While  holding  that  the  matter  of 
assessment  could  not  be  transferred  to  the 
courts,  Mr.  Justice  Burch  called  attention  to 
Judicial  functions  that  might  arise  out  of  the 
exercise  of  the  taxing  power.  He  remarked : 
"But  fraud,  corruption,  and  conduct  so  op-' 
pressive,  arbitrary,  and  capricious  as  to 
amount  to  fraud  will  vitiate  any  official  act, 
and  courts  have  power  to  relieve  against  all 
consequential  Injuries.  In  every  case,  how- 
ever, the  departure  from  duty  must  be  shown 
by  the  party  seeking  redress  to  fall  within 
the  well-defined  limits  of  the  powers  of  a 
court  of  equity."  As  has  been  seen,  the  act 
under  which  the  proposed  appeal  was  taken 
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would  operate  to  vacate  the  assessments  made 
by  the  officers  charged  with  that  duty,  and 
give  the  courts  authority  to  malie  new  assess- 
ments thus  substituting  their  Judgment  of 
values  for  those  of  the  assessors  and  boards 
of  equalization.  The  cited  cases  make  it  clear 
that  such  functions  cannot  be  vested  In  the 
courts,  and  that  the  act  Imposing  them  is  In- 
valid. 

The  Judgment  of  the  district  court  will 
therefore  be  afflmied. 


STATE  ex  rel.  TAYI.OK  v.  MISSOURI  PAC. 
UY.  CO. 

(Supreme  Court  of  Kansas.    Nov.  9,   1907.) 

1.  Constitutional    Law  —  Ueleoation    of 
lj:GisLATn'E  Powers. 

The  statute  creating  a  Board  of  Railroad 
Commissioners  (chapter  28<>.  p.  ."ilT,  Laws  1901. 
and  the  act*i  supplementary  and  amendatory 
thereto,  being  cliapter  :!!)1,  p.  .")97,  T^ws  1J)0;5. 
and  chapter  340.  p.  ">Tt.  Tjav.s  190.">(,  is  not  in 
violation  of  the  constitutional  requirement  that 
the  legislative,  eiecutive.  and  judicial  depart- 
ments of  governniont  siiall  be  kept  separate. 

|Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   10,   Constitutional  Law,   SI   99.   100.    144.] 

2.  Same— DiTiES  of  Eailboap  Commission- 

EBS. 

The  act  does  not  delegate  to  the  Board  or 
Railroad  Commissioners  legislative  powers.  The 
Legislature,  in  the  exercise  of  its  power  to  regu- 
late and  control  public  corporations,  such  as 
common  carriers,  may  delegate  to  a  Board  of 
Railroad  Commissioners  certain  functions  ad- 
ministrative in  character  and  which  cannot  well 
be  performed  by  the  Legislature  itself. 

[Ed.  Note. — For  ea.ses  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  I>aw,  8f  90.  100.1 

3.  Same— Executive  anp  .TrniciAi,  Powers. 

The  act  does  not  confer  upon  the  board  ex- 
ecutive or  judicial  powers,  although  the  board 
is  reqnired  to  exercise  judgment  and  discretion 
and  to  make  orders  for  the  regulation  and  con- 
trol of  railroads  and  other  common  carriers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §§  99.  100,  144.] 

4.  Railroads- Rmlboad     Commissioners  — 
Authority  to  Create  Boakd. 

The  act  is  not  invalid  because  the  (Constitu- 
tion does  not  specifically  provide  for  the  crea- 
tion of  a  Board  of  Itailroad  (Commissioners. 
The  subjects  upon  which  the  Ijegislature  may 
enact  laws  are  not  enumerated  in  the  Consti- 
tution. 

5.  Same— Power  to  Regulate. 

The  Ijcgislature  has  the  power  to  regulate 
and  control  the  operation  of  railroads.  The 
question  of  the  extent  of  the  control  and  regu- 
lation must  be  left  to  the  Lecislature  to  deter- 
mine, subject  always  to  the  constitutional  guar- 
anties for  the  protection  of  property. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  S8  5-11.] 

6.  Commf.rce  — Regulation    of    Interstate 
commkbce. 

The  act  creating  such  board  applies  solely 
to  the  business  of  railroads  within  the  state, 
and  is  not  designed  to  affect,  and  does  not  apply 
to  or  regulate,  interstate  commerce. 

[Ed.  Note. — For  cases  in  noint.  see  Cent.  Dig. 
vol.  10.  Commerce,  SS  2.1,  77-8t>.] 

7.  Constitutional   Law  —  Due   Proce.ss   of 
Law. 

Nor  is  the  act  in  question  unconstitutional 
upon  the  ground  that  it  provides  for  taking  the 


property  of  persons  or  corporationa  without  due 
process  of  law. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §{  832.  S47.] 

8.  Same. 

Defendant,  having  been  notified  of  a  hearing 
before  tlie  Board  of  Itailroad  Commi^si.;n''^8  upon 
a  complaint  filed  with  such  board,  and  having 
appeared  before  the  board  and  participated  in 
such  hearing,  cannot  claim  that  an  order  is- 
sued by  the  board  after  such  hearing  is  not  due 
process  of  law. 

9.  Courts— Supreme    C!ourt— Orioirai.    Ju- 
risdiction. 

This  court  has  jurisdiction  of  original  pro- 
ceedings in  mandamus  to  compel  obedience  to 
an  order  made  by  the  Board  of  Railroad  Com- 
missioners. The  power  which  the  act  confers 
upon  the  court  is  not  a  legislative  or  nonjudicial 
power.  It  is  a  judicial  power  simply.  In  such 
a  proceeding  the  only  question  to  be  determined 
by  this  court  is  whether  such  order  ig  reason- 
able. 

10.  Railroads- Orders  of  Railroad  Com- 
missioners—Conclusiveness. 

The  provisions  of  section  11,  c.  340,  p.  563. 
Laws  19(K>,  making  certain  orders  of  the  board 
conclusive  after  the  lapse  of  30  days  from  the 
time  such  orders  shall  be  made,  is  a  rule  of 
eviilence,  and  not  a  limitation  upon  the  right  of 
defendant  railroad  company  to  oflfer  evidence  in 
defense  of  an  action  in  mandamus  to  compel 
obedience  to  an  order  of  the  board.  Defendant 
is  not  estopped  in  this  action  from  offering  evi- 
dence to  show  that  the  order  of  the  board  is 
unreasonable,  by  the  failure  to  avail  itself  of 
the  right  to  commence  an  action  to  vacate  such 
order  within  30  days. 

11.  Same— Separate  Passenger  Trains. 

The  order  of  the  board  requiring  defendant 
to  operate  separate  passenger  trains  is  not  un- 
reasonable upon  its  face. 

12.  Mandamus— Burden    of    Proof— Unrea- 
sonable Order. 

In  mandamus  proceedings  in  this  court  to 
compel  ol)edience  to  an  order  of  the  Board  of 
Railroad  Commissioners,  the  order  of  the  board 
is  i>rima  facie  reasonable,  and  the  burden  of 
proof  is  upon  defendant  to  establish  its  unrea- 
sonableness. 

FEd.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  3.^  Mandamus,  $  372.] 

13.  Same. 

Defendant  failed  to  produce  sufficient  evi- 
dence to  ovei-come  the  prima  facie  presumption 
that  such  order  is  reasonable. 

14.  Commerce— Interstate  Commerce. 

The  order  of  the  board,  requiring  defend- 
ant to  operate  separate  passenger  service  with- 
in the  state,  is  in  the  exercise  of  its  police 
power  to  enforce  local  regulations  necessary  for 
the  convenience,  safety,  and  comfort  of  the 
public,  and  is  not  an  attempt  to  regulate  inter- 
stale  commerce ;  nor  does  it  directly  cast  a  bur- 
den upon  such  commerce. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  (.Commerce,  |§  77-81.] 

(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation 
of  Cnrr  W.  Taylor,  for  writ  of  mandamus 
against  the  Missouri  Pacific  Railway  Com- 
pany.    Writ  granted. 

P.  S.  Jackson,  Atty.  Gen.  (A.  E.  Helm  and 
S.  S.  Ashbaugh,  of  counsel),  for  the  plaintiff. 
B.  P.  Waggener,  for  defendant 

PORTER,  J.    This  Is  an  original  proceed- 
ing  la  mandamus  to  compel   defendant  to 
obey   an    order   of   the    Board   of   Railroad 
Commissioners  requiring  it  to  Install  and  op- 
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erate  a  separate  passenger  train  service  on 
the  Madison  Brancb  of  Its  railway  from  tbe 
state  line  between  Kansas  and  Missouri  to 
Madison,  Kan.  Tbe  order  of  the  Board  of 
Railroad  Commissioners  was  made  on  the 
7th  day  of  December,  1905,  after  a  regular 
bearlnfc  previously  held  at  Blue  Mound, 
Kan.  The  hearing  was  upon  a  written  com- 
plaint filed  with  the  board,  to  which  defend- 
ant filed  its  answer.  Defendant  having  re- 
fused to  comply  with  the  order,  this  proceed- 
ing was  brought,  and  the  alternative  writ 
Issued  May  24,  KHXi. 

What  Is  known  as  the  Madison  Branch  of 
defendant's  railroad  was  originally  the  In- 
terstate Railroad,  chartered  In  1885  by  the 
state  as  a  common  carrier,  under  the  name 
of  the  Interstate  Railroad  Company.  Aft- 
erwards, In  1891,  It  was  consolidated  with 
11  other  roads,  and  became  part  of  the  Kan- 
sas, Colorado  &  Pacific  Railway  Company. 
It  has  been  operated  as  a  part  of  tlie  Mis- 
souri Paclflc  Railway  Compan.v  for  a  num- 
ber of  years.  To  the  alternative  writ  an 
answer  was  filed,  which  denie<l  that  the  com- 
pany operated  the  Madison  Branch  as  a  line 
of  road  wholly  within  the  state  of  Kan^iis, 
and  alleged  that  said  branch  is  a  part  of  the 
Missouri  Pacific  general  system;  that  defend- 
ant maintained  terminal  facilities  for  the 
said  brancb  at  Butler,  Mo.,  20  miles  east  of 
the  Kansas  state  line,  where  said  branch 
<-onnected  with  the  main  line  of  defendant's 
railroad;  that  tbe  company  has  no  terminal 
facilities  near  the  state  line  within  the 
state  of  Kansas;  and  that  the  branch  road 
could  not  be  operated  as  a  road  within  the 
state  of  Kansas  without  such  terminal  facili- 
ties, to  maintain  which  would  Involve  the 
company  In  ruinous  expense.  It  also  alleged 
that  the  order  was  unreasonable  and  confis- 
catory, and  that  the  company  could  not  com- 
ply with  It  without  great  financial  loss;  that 
the  entire  revenue  of  the  said  road  within 
the  state  of  Kansas,  Including  passenger 
and  freight  business,  is  insufllcient  to  meet 
the  expense  and  cost  of  operating  said  road 
within  the  state;  that  from  July  1,  1903.  to 
.\prll  30,  1005,  It  had  maintained  separate 
passenger  train  service  upon  said  branch, 
but  had  been  obliged  to  abandon  the  same 
and  return  to  the  mixed  passenger  and 
freight  seiTice  because  the  total  receipts  of 
passenger  and  freight  business  during  that 
period  had  proved  wholly  InsufiJcient  to  meet 
the  expenses  of  operation.  It  was  also  al- 
leged that  compliance  with  the  order  of  the 
board  would  compel  defendant  to  divert  its 
revenues  from  other  lines  and  parts  of  its 
system  outside  the  state  of  Kansas  to  the 
maintenance  of  separate  passenger  train 
service  in  the  state,  and  that  the  e.Ktent  of 
such  additional  cost  would  amount  to  a  con- 
fiscation of  Its  property.  After  the  Issues 
were  Joined,  the  Hon.  T.  F.  Garver  was  ap- 
pointed referee.  His  report  was  filed  May 
27.  1907,  and  embraced  findings  of  fact  and 
conclusions  of  law.    The  referee  found  as  a 


conclusion  of  law  that  the  peremptory  writ 
should  not  be  allowed.  Special  reference 
will  be  made  to  these  findings  In  another 
part  of  tbe  opinion. 

We  have  not  attempted  to  state  the  alle- 
gations and  averments  of  the  alternative 
writ,  or  those  of  the  answer,  ext*pt  In  gen- 
eral terras.  There  Is,  however,  no  question 
arising  on  the  pleadings,  except  that  the 
state  contends  that  It  Is  entitled  to  judgment 
on  the  pleadings  because  It  appears  that  de- 
fendant railroad  company  failed  to  com- 
mence an  action  to  vacate  and  set  aside  the 
order  of  the  board  within  30  days  from  the 
time  such  order  was  made,  and  that  the  or- 
der of  the  board  thereby  became  a  final  or- 
der barring  the  railroad  company  from  all 
right  to  any  defense  to  the  alternative  writ. 

To  this  contention  we  do  not  agree.  Sec- 
tion 11  of  chapter  340.  p.  5(3,  Laws  190.5, 
amending  the  general  railroad  law,  provides 
that  certain  determinations  and  orders  of  the 
board  shall  be  prima  facie  evidence  In  any 
action  where  they  are  offered  as  evidence, 
that  Is,  prima  facie  evidence  "of  the  reason- 
ableness and  Justness  of  the  classifications, 
rates  and  charges  Involved  therein  and  of 
all  other  matters  therein  found  and  deter- 
mined." It  also  provides  that:  "After  the 
lapse  of  thirty  days  from  the  time  such  de- 
terminations and  orders  shall  be  made,  no 
suit  then  pending  to  set  the  same  aside,  and 
they  remaining  In  full  force  and  effect,  such 
determinations  and  orders  shall  be  held  to 
be  conclusive  as  to  the  matters  Involved 
therein."  We  understand  these  provisions 
to  apply  to  certified  copies  of  rates,  rules, 
regulations,  and  orders  which  section  11  au- 
thorizes the  board  to  furnish  upon  the  ap- 
plication of  any  person  Interested.  The  pro- 
vision Is  a  rule  of  evidence,  and  not  a  lim- 
itation of  the  right  of  the  railroad  company 
to  be  heard  in  an  action  brought  under  sec- 
tion 5908,  Gen.  St.  1001,  as  this  action  Is 
brought.  Section  5098  raalces  it  the  duty  of 
every  railroad  company  to  obey  the  reasona- 
ble orders  of  the  board,  and  authorizes  man- 
damus proceedings  in  the  name  of  the  state 
on  the  relation  of  any  person  Interested,  to 
compel  compliance  and  obedience  to  such  or- 
der. This  and  the  following  section  (.')990» 
must  be  construed  together  as  creating  tht- 
court  procedure.  The  railroad  company,  if 
dissatisfied  with  any  order  or  decision  of  tlie 
board.  Is  given  the  right  within  30  days 
thereafter  to  bring  an  action  against  the 
board  In  any  court  of  competent  jurisdic- 
tion to  have  the  same  vacate<l.  Se<tIon  5990 
also  provides  that  the  institution  of  such  ac- 
tion by  the  railroad  company  shall  in  no 
way  interfere  with  or  prejudice  tlie  rights  of 
the  party  or  parties  in  Interest  from  avallin»r 
themselves  of  the  remedies  provided  In  tiie 
preceding  section,  and  that  during  these  3i> 
days  no  penalties  or  forfeitures  shall  at- 
tach or  accrue  on  account  of  the  failure  of 
the  company  to  comply  with  the  order  until 
tbe  validity  of  the  order  has  hecn_ 
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termined  by  the  Supreme  Court  In  any  pro- 
ceeding In  wbicli  the  railroad  company  is  a 
party.  Wheu  both  actions  are  pending  at 
the  same  time,  the  Supreme  Court  is  author- 
ized to  stay  all  proceedings  in  the  district 
court  until  the  final  determination  of  the 
matter  in  tlie  Supreme  Court.  Had  the 
Legislature  intended  to  provide  that  the  fail- 
ure of  the  railroad  company  to  institute 
proceedings  to  vacate  an  order  should  sum- 
m.irlly  cut  oft  the  right  of  the  company  to 
malie  any  defense  to  the  mandtimus  pro- 
ceedings, it  certainly  would  have  used  lan- 
guage appropriate  to  manifest  that  inten- 
tion. We  are  aided  in  this  construction  by 
the  fact  that  section  r>908,  which  authorizes 
the  mandamus  proceeding,  also  provides 
that  the  orders  and  determinations  of  the 
board  shall  be  prima  facie  evidence  of  the 
matters  therein  stated  and  found,  and  par- 
ticularly by  the  further  provision  that  "the 
court  may  direct  the  railroad  company  af- 
fected thereby  to  comply  with  any  part  of 
any  rule,  order  or  regulation  of  the  board, 
and  may  hold  any  part  of  the  same  unrea- 
sonable, and  refuse  to  enforce  such  part, 
without  affecting  the  part  found  to  be  rea- 
sonable and  just."  It  must  be  obvious  that 
this  provision  contemi)lates  a  trial  in  the 
Supreme  Court  of  the  question  of  the  rea- 
sonableness of  tlie  order,  and  that  the  provi- 
sion snbswiuently  adopted  by  the  amend- 
ment of  1905  has  no  reference  to  this  kind 
of  an  action.  Defendant  railroad  company 
therefore  was  not  estopped  from  offering 
proof  of  its  defense  in  this  action  by  Us  fail- 
ure to  avail  itself  of  the  right  to  commence  an 
action  to  vacate  the  order  of  the  board  with- 
in .10  days. 

Defendant  attacks  the  constitutionality  of 
the  law  creating  the  Board  of  Railroad  Com- 
missioners :  (1)  Uijon  the  groimd  that  it  at- 
tempts to  delegate  to  the  board  legislative  au- 
thority. The  exact  question  presented  here 
has  been  decided  so  often  by  the  courts  of 
last  resort,  the  subject  has  been  so  exhaus- 
tively discus.«ed  and  elalwrated,  and  the  field 
for  original  comment  or  suggestion  has  been 
reduced  to  such  narrow  limits,  that  very  lit- 
tle is  left  but  to  repeat  what  others  have 
said.  In  a  majority  of  the  states  of  the  T"n- 
ion  tlie  Legislatures  have  created  commis- 
sions niid  conferred  upon  them  the  power  to 
regnlate  and  control  the  operation  of  com- 
mon carriers,  to  fix  rates  and  scliedules  for 
the  transportation  of  passengers  and  freight, 
to  liear  and  determine  complaints  of  the  peo- 
))le  against  tlie  caiTler,  and  to  act  thereon, 
and  tlie  power  to  create  such  agencies  and  to 
confer  upon  tliem  these  powers  lias  been  re- 
pciiteilly  rei'ognized  and  upheld  by  the  Su- 
preme Court  of  the  United  States.  Our  Con- 
stitution contemplates  the  complete  separa- 
tion of  the  three  governmental  powers  as 
<'Ie!irly  as  though  it  so  declared  in  express 
terms.  In  re  Sims,  Petitioner,  .54  Kan.  1,  37 
rac.  nr,.  2.J  L.  II.  A.  110,  45  Am.  St.  Uep. 
201;    State  v,  Johnson,  61  Kan.  803,  60  Pac. 


1008,  49  L.  R.  A.  C«2;  In  re  Davis,  58  Kan. 
308.  49  Pac.  ICO.  The  Constitution  vests  aJ! 
legislative  power  In  a  Legislature  consisting 
of  a  Senate  and  House  of  Representatives. 
It  cannot  be  doubted  that  the  Legislature  is 
not  authorized  to  delegate  this  legislative 
power.  It  may  not  confer  upon  any  person, 
board,  or  commission  the  power  of  deter- 
mining what  the  law  shall  be.  These  prop- 
ositions are  elementary.  Notwithstanding 
these  well-established  maxims,  the  separa- 
tion of  the  powers  of  government  Is  com- 
plete only  In  theory.  In  Be  Sims,  supra,  Mr. 
Justice  Johnston,  in  concurring,  uses  this  lan- 
guage: "It  is  highly  important  to  separate 
the  legislative.  Judicial,  and  executive  func- 
tions, and  that  the  officer  of  one  department 
should  not  exercise  the  functions  conferred 
upon  another.  Under  our  system,  however, 
the  absolute  Independence  of  the  depart- 
ments and  the  complete  separation  of  the 
powers  Is  impracticable  and  was  not  Intend- 
ed." As  early  as  1871,  In  Coleman  v.  Newby, 
7  Kan.  82,  Justice  Valentine  said:  "While 
the  Legislature  possesses  all  of  the  legisla- 
tive power  of  the  state,  and  while  It  Is  true 
that  they  cannot  delegate  any  portion  of  that 
power  to  any  other  body,  tribunal,  or  person, 
yet  it  Is  generally  found  impracticable  for 
them  to  exercise  this  power  In  detail.  They 
may  do  so  if  they  choose,  or  they  may  enact 
general  provisions,  and  leave  tlwse  who  are 
to  act  under  these  general  provisions  to  use 
their  discretion  In  filling  up  the  details.  They 
may  mark  out  the  great  outlines,  and  leave 
those  who  are  to  act  within  these  outlines 
to  use  their  discretion  in  carrying  out  the 
minor  regulations."  And  in  Chicago  &  N. 
W.  Ry.  Co.  y.  Dey  (C.  C.)  3.''.  Fed.  SCfi.  1  L.  R. 
A.  744,  Mr.  Justice  Brewer  comments  as  fol- 
lows upon  the  distinction  theoretically  and 
as  applied  to  legislative  acts  conferring  ad- 
ministrative powers:  "Third.  While,  In  a 
general  sense,  following  the  language  of  the 
Supreme  Court,  It  must  be  conceded  that  the 
jKiwer  to  fix  rates  Is  legislative,  yet  the  line 
of  demarkation  between  legislative  and  ad- 
ministrative functions  Is  not  always  easily 
discerned.  The  one  runs  Into  the  other. 
The  law  hooks  are  full  of  statutes  unques- 
tlonalily  valid,  in  which  the  Ix-sislntnre  has 
been  content  to  simply  establish  rules  and 
principles,  leaving  execution  and  details  to 
otlier  officers.  Here  it  has  declared  that  the 
rates  shall  be  reii.sonable  and  Just,  and  com- 
mitted what  Is,  partially  at  least,  the  mere 
administration  of  that  law,  to  the  railroad 
cominisslnners.  Supiiose,  Instead  of  a  gen- 
eral declaration  that  rates  should  be  reason- 
able and  Jnst,  it  liad  orderetl  that  the  rates 
should  be  so  fixed  as  to  secure  to  the  carrier 
above  the  costs  of  carriage  3  per  cent,  upon 
the  money  invested  in  the  means  of  transpor- 
tation, and  then  committed  to  the  Board  of 
Railroad  Commissioners  the  fixing  of  a  sched- 
ule to  carry  this  rule  Into  effect.  Would  not 
the  functions  tlius  vested  in  such  a  board  be 
strictly   administrative?     While,   of  conr£e. 
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tbe  cases  are  not  exactly  parallel,  yet  the  U- 
Instratlon  8iigg:ests  how  clOBely  administra- 
tive functions  press  upon  legislative  pow- 
er, and  enforce  the  conviction  that  that 
which  partakes  so  largely  of  mere  adminis- 
tration should  not  hastily  be  declared  an  un- 
constitutional delegation  of  legislative  power. 
Fourth.  The  reasonableness  of  a  rate  chan- 
ges with  the  changed  condition  of  circumstan- 
ces. That  which  would  be  fair  and  reason- 
able to-day,  six  months  or  a  year  hence  may 
be  either  too  high  or  too  low.  The  Legisla- 
ture convenes  only  at  stated  periods ;  In  this 
state  once  In  two  years.  Justice  will  be 
more  likely  done  If  this  power  of  fixing  rates 
Is  vested  In  a  body  of  continual  session  than 
If  left  with  one  meeting  only  at  stated  and 
long  Intervals.  Such  a  power  can  change 
rates  at  any  time,  and  thus  meet  the  chan- 
ging conditions  of  circumstances.  While,  of 
course,  the  argument  from  Inconvenience 
cannot  be  pushed  too  far,  yet  It  Is  certainly  a 
matter  of  Inquiry  whether,  In  the  Increasing 
complexity  of  our  civilization,  our  social  and 
business  relations,  the  power  of  tbe  Legisla- 
ture to  give  Increased  extent  to  administra- 
tive functions  must  not  be  recognized."  In 
State  V.  .Tohnson.  supra,  the  act  creating  a 
court  of  visitation  was  held  to  be  unconsti- 
tutional and  void  for  the  reason  that,  In  the 
powers  conferred  on  that  trlbimal,  legisla- 
tive. Judicial,  and  administrative  functions 
were  so  commingled  and  Interwoven  as  to  vi- 
olate the  constitutional  requirement  that  the 
three  departments  of  state  be  kept  separate. 
It  was  said,  however.  In  the  opinion:  "Leg- 
islative power  to  prescribe  rates  which  rail- 
way cor)>oratlons  may  charge  for  carrying 
freight  or  passengers  exists  be.vond  question, 
and  Its  exercise  has  beon  uniformly  upheld 
by  the  courts.  And  this  power  the  lawmak- 
ers may  delegate  to  boards  or  commission- 
ers, which  has  been  frequently  done.  Stone 
T.  P'armers'  Loan  &  Trust  Co.,  110  U.  8.  307, 
a  Sup.  Ct.  aS4,  388,  1191,  29  L.  Ed.  636.  The 
extent  of  the  power  Is  curtailed  only  by  lim- 
itations placed  upon  it  by  the  courts  in  the 
application  of  certain  constitutional  guaran- 
ties prohibiting  the  destruction  of  property 
rights  vested  In  the  owners  of  the  railway. 
Chicago,  etc..  Railway  Co.  v.  Minnesota,  134 
U.  S.  418,  10  Sup.  Ct  402,  702,  n^  L.  Ed.  970." 
The  power  conferral  Is  uniformly  lieUl  to 
be  administrative  In  Its  character,  though 
the  term  "executive"  has  been  usetl  by  the 
Supreme  Court  of  the  United  States  In  defin- 
ing It.  It  has,  however,  no  relation  to  or 
dependence  upon  the  executive  power  spoken 
of  as  one  of  the  three  governmental  powers, 
for  Its  function  Is  that  of  carrying  Into  ef- 
fect the  legislative  will,  and  In  Its  operation 
It  Is  a  part  of  the  legislative  act  This  Is 
the  doctrine  of  the  Railroad  Commission  Cas- 
es, 116  U.  S.  307,  0  Sup.  Ct.  3.14,  388,  1191,  29 
L.  Ed.  C30,  which  Is  approve<l  In  Ueagan  v. 
Farmers'  Loan  &  Trust  Co.,  154  U.  S.  .102,  14 
Sup.  Ct.  1047,  38  L.  Ed.  1014.  The  language 
of  Mr.  Justice  Brewer  In  the  latter  case  Is 
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as  follows:  "Sudi  a  commlaslon  Is  merely 
an  administrative  board  created  by  the  state 
for  carrj'lng  Into  effect  the  will  of  the  state 
as  expressed  by  Its  legislation.  Railroad 
Commission  Cases,  116  U.  S.  307,  6  Sup.  Ct. 
334,  388,  1191,  29  L.  Ed.  a36.  No  valid  ob- 
jection therefore  can  be  made  on  account  of 
the  general  features  of  this  act;  those  by 
which  the  state  has  created  the  railroad  com- 
mission and  intrusted  it  with  the  duty  of 
prescribing  rates  of  fares  and  freights  as 
well  as  other  regulations  for  the  management 
of  the  railroads  of  tbe  state."  Commenting 
upon  the  same  objections  to  a  similar  law, 
the  Supreme  Court  of  Illinois,  In  the  case  of 
C,  B.  &  Q.  R.  R,  Co.  v.  Jones,  149  111.  361,  87 
N.  B.  247,  24  L.  R.  A.  141,  41  Am.  St.  Rep. 
278,  used  the  following  language:  "The  act 
of  1873  Is  said  to  be  Invalid,  because,  instead 
of  establishing  reasonable  maximum  rates  of 
charges,  it  Is  supposed  to  delegate  the  pow- 
er to  establish  such  rates  to  the  railroad  and 
warehouse  commissioners.  It  has  been  held 
lu  a  number  of  cases  that  statutes,  which 
create  boards  of  commissioners  and  author- 
ize them  to  make  schedules  of  rates  for  rail- 
road companies,  are  not  Invalid  for  the  rea- 
son here  urged.  The  doctrine  of  the  cases  Is 
that  the  functions  of  such  boards  are  admin- 
istrative rather  than  legislative;  that  the 
authority  conferred  upon  them  relates  mere- 
ly to  the  execution  of  the  law;  that  a  grant 
of  legislative  power  to  do  a  certain  thing 
carries  with  it  the  power  to  use  all  proper 
and  necessary  moans  to  accomplish  the  end; 
and  tliat,  as  the  reasonableness  of  rates 
changes  with  circumstances,  and  Legislatures 
cannot  be  continuously  In  session,  the  re- 
quirement that  the  statute  itself  shall  fix  the 
charges  might  preclude  the  Legislature  from 
the  use  of  the  agencies  necessary  to  perform 
the  duty  Imposed  upon  It  by  the  Constitu- 
tion; In  short,  that  tlie  Legislature  may  au- 
thorize others  to  do  things  which  It  might 
properly,  but  cannot  conveniently  or  advan- 
tageously, do  Itself."  The  Supreme  Court  of 
the  United  States  In  a  very  recent  case  has 
bad  occasion  to  pass  upon  the  same  question 
as  applied  to  acts  of  Congress  conferring  ad- 
ministrative fimctions  upon  Individual  offi- 
cers. In  T^nlon  Bridge  Co.  v.  United  States, 
204  U.  S.  364.  27  Sup.  Ct.  367,  51  L.  Ed.  523, 
the  question  arose  over  the  validity  of  the 
river  and  harbor  act  of  1899  (Act  March  3, 
1899.  c.  42.-),  $  18.  .30  Stat.  1153  [U.  S.  Comp. 
St.  1901.  p.  3.'')4r>l).  by  which  Congress  con- 
ferred upon  the  Secretary  of  War  the  power 
to  determine  when  any  railroad  or  other 
brldjre  over  a  navigable  stream  constituted 
an  obstruction  to  navigation,  and  to  notify 
the  owners  thereof  to  alter  or  remove  the 
same.  The  question  to  be  determined  was 
whether  the  act  was  a  violation  of  the  Con- 
stitution of  the  United  States  as  delegating 
legislative  and  Judicial  powers  to  the  head 
of  an  executive  department  of  the  govern- 
ment. The  opinion  reviews  tbe  authorities 
and  quotes  from  Field  v.  Clark,  143  U.  S. 
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640,  12  Sup.  Ct  495,  86  I..  Ed.  294,  as  fol- 
lows: "Again:  'Tbe  true  distinction,'  as 
Judge  Ranney,  speaking  for  the  Supreme 
Court  of  Ohio,  has  well  said,  is  between  the 
delegation  of  iwwer  to  make  the  law,  which 
necessarily  im'olves  a  discretion  as  to  what 
It  shall  be  and  conferring  authority  or  dis- 
cretion as  to  Its  execution,  to  be  exercised 
under  and  In  pursuance  of  the  law.  Tbe 
first  cannot  be  done;  to  the  latter  no  valid 
objection  can  be  made.'  Cincinnati,  Wil- 
mington, etc.,  Railroad  v.  Commissioners,  1 
Ohio  St.  77.  In  Moers  t.  City  of  Reading, 
21  Pn.  188,  202,  the  language  of  the  court 
was:  'Half  the  statutes  on  our  boolis  are  In 
the  alternative,  depending  on  the  discretion 
of  Bome  person  or  persons  to  whom  Is  confid- 
ed the  duty  of  determining  whether  the  prop- 
er occasion  exists  for  executing  them.  But 
It  cannot  be  said  that  the  exercise  of  such 
discretion  Is  the  making  of  the  law.'  So,  In 
Locke's  Appeal,  72  Pa.  491,  498  (13  Am.  Rep. 
716):  To  assert  that  a  law  is  less  than  a 
law,  because  It  Is  made  to  depend  on  a  future 
event  or  act.  Is  to  rob  the  Legislature  of  the 
power  to  act  wisely  for  the  public  welfare 
whenever  a  law  Is  passed  relating  to  a  state 
of  affairs  not  yet  developed,  or  to  things  fu- 
ture and  impossible  to  fully  know.'  The 
proper  distinction,  the  court  said,  was  this: 
'The  Legislature  cannot  delegate  Its  power 
to  make  a  law;  but  It  can  make  a  law  to 
delegate  a  power  to  determine  some  fact  or 
state  of  things  upon  which  the  law  makes, 
or  Intends  to  make.  Its  own  action  depend. 
To  deny  this  would  be  to  stop  the  wheels  of 
government.  There  are  many  things  upon 
which  wise  and  useful  legislation  must  de- 
l)end  which  cannot  be  known  to  the  lawmak- 
ing power,  and  must  therefore  be  a  subject 
of  Inquiry  and  determination  outside  of  the 
halls  of  legislation.' " 

Counsel  for  defendant  calls  particular  at- 
tention to  the  case  of  Chicago,  etc.,  Railway 
Co.  V.  Minnesota.  134  U.  S.  418,  10  Sup.  Ct. 
702,  33  L.  Ed.  070,  where  the  Minnesota  law 
creating  a  railroad  commission  was  held  to 
be  in  conflict  with  the  Constitution  of  the 
United  States.  The  particular  reason  why 
the  Minnesota  statute  was  held  to  be  un- 
constitutional does  not  apply  to  this  case. 
The  Minnesota  court  construed  the  act  to 
mean  tliat  the  rates  recommended  by  the 
commission  should  be  not  merely  prima  facie 
equal  and  reasonable,  but  final  and  conclu- 
sive as  to  what  were  reasonable  and  equal 
charges,  and  held  that  the  law  neither  con- 
templated nor  allowed  any  Issue  to  be  made 
or  Inquiry  to  be  had  as  to  their  equality  or 
reasonableness  In  fact,  and  that  In  a  proceed- 
ing for  mandamus  under  the  statute  there 
was  no  fact  to  traverse  except  the  violation 
of  the  law  In  not  complying  with  the  orders 
of  the  commission.  The  Supreme  Court  de- 
clared that  It  would  be  bound  by  the  con- 
struction which  the  Minnesota  court  had 
placed  upon  the  statute,  and  that  so  constru- 


ed the  act  deprived  tbe  railroad  company  of 
Its  right  to  a  judicial  Investigation  by  due 
process  of  law.  No  such  objection  can  be 
urged  to  the  Kansas  act.  In  a  specially  con- 
curring (H>inlon  In  that  case,  Mr.  Justice  Mil- 
ler laid  down  certain  fundamental  proposi- 
tions, among  others  the  following:  "(1)  In 
regard  to  the  business  of  common  carriers 
limited  to  points  within  a  single  state,  that 
state  has  the  legislative  power  to  establish 
tbe  rates  of  compensation  for  such  carriage. 
(2)  The  power  which  the  Legislature  has  to 
do  this  can  be  exercised  through  a  commission 
which  it  may  authorize  to  act  in  tbe  matter, 
such  as  the  one  appointed  by  the  Legislature 
of  Minnesota  by  tbe  act  now  under  consld- 
"••p.tlon." 

The  following  additional  authorities,  and 
many  others  that  might  be  cited,  sustain  the 
doctrine  that,  while  the  Legislature  may  not 
delegate  Its  strictly  legislative  powers,  It 
may  delegate  authority  to  perform  certain 
fimctlons  which  are  administrative  In  char- 
acter and  which  cannot  well  be  performed 
by  the  Legislature  Itself.  C,  W.  &  Z.  Rail- 
road Co.  V.  Commissioners  of  Clinton  Coun- 
tj-,  1  Ohio  St.  77;  Tllley  v.  The  Railroad 
Commissioners  (C.  C.)  5  Fed.  641,  4  Woods, 
427 ;  Georgia  Railroad  et  al.  v.  Smith  et  al.. 
Railroad  Commissioners  et  al.,  70  Ga.  694; 
Express  Co.  v.  Railroad,  111  N.  C.  463,  16  S. 
E.  393;  State  v.  Chicago.  Milwaukee  &  St. 
Paul  Ry.  Co.,  38  Minn.  281,  37  N.  W.  782; 
State  V.  F.  E  &  M.  V.  R.  R.  Co.,  22  Neb.  313, 
ST)  N.  W.  118;  Chicago,  B.  &  Q.  R.  Co.  v. 
Iowa,  94  U.  S.  155,  24  L.  Ed.  94;  Pelk  v. 
Chicago  &  N.  W.  R.  Co.,  94  U.  S.  164,  24  L. 
Ed.  97 ;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ack- 
ley,  04  U.  S.  179,  24  L.  Ed.  99;  Winona  & 
St.  Peter  R.  Co.  v.  Blake,  94  U.  S.  180.  24 
L.  Ed.  09;  Stone  v.  Wisconsin,  94  U.  S.  181. 
24  L.  Ed.  102;  Rnggles  v.  IlIlnoLs,  108  V.  S. 
5.S6,  2  Sup.  Ct.  832.  27  L.  Ed.  812;  Illinois 
Central  R.  Co.  v.  Illinois,  108  U.S.  541,  2  .Sup. 
Ct.  839,  27  L.  Ed.  818 ;  Stone  v.  Farmers'  Loan 
&  Trust  Co.,  116  U.  S.  307,  6  Sup.  Ct.  334,  ,388. 
1101.  29  L.  Ed.  6.36;  Stone  v,  Illinois  Central 
R.  Co.,  116  U.  S.  347,  6  Sup.  Ct.  348,  388. 
1191,  20  Ij.  Ed.  650;  Stone  v.  Xew  Orleans 
&  Northwestern  R.  Co.,  116  U.  S.  3.-.2.  6 
Sup.  Ct.  340,  20  L.  Ed.  631 ;  Dow  v.  Beldel- 
man.  125  U.  S.  680.  8  Sup.  Ct.  1028,  31  L. 
Ed.  841 :  Charlotte,  C.  &  A.  R.  Co.  v.  Glbbea, 
142  U.  S.  386,  12  Sup.  Ct.  255,  .35  L.  Ed. 
1051;  Chicago  &  Grand  Trunk  R.  Co.  v. 
Wellman,  143  U.  S.  3.39.  12  Sup.  Ct.  400. 
36  L.  Ed.  176;  Pearsall  v.  Great  Northern 
R.  Co..  101  U.  S.  646,  665,  16  Sup.  Ct.  705, 
40  L.  Ed.  a38;  Mlnneaiwlis  &  St.  L.  R.  Co. 
v.  Minnesota.  186  U.  S.  257,  22  Sup.  Ct.  900, 
46  L.  Ed.  1151;  Minnesota  &  St.  L.  R.  Co. 
v.  Minnesota.  103  U.  S.  53,  24  Sup.  Ct.  396, 
48  L.  Ed.  014;  Chicago.  B.  &  Q.  R.  Co.  v. 
Illinois,  200  U.  S.  501,  584,  26  Sup.  Ct.  341. 
.•iO  L.  Ed.  506 :  Atlantic  Coast  Line  v.  Flori- 
da. 203  TJ.  S.  2.-)0.  27  Sup.  Ct.  108,  51  L.  Ed. 
174:  Seaboard  Air  Line  v.  Florida.  203  U. 
S.  261,  27  Sup.  Ct.  109,  51  L.  Ed.  261 ;  Corn- 
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missioners  t.  A.  C.  li.  Ey.,  71  8.  C.  130,  50  8. 
E.  «41. 

In  fact,  the  power  of  tbe  Legislature  to 
<lelegate  merely  administrative  functions  In 
this  manner  has  been  so  thoroughly  estab- 
lished In  the  several  states,  and  so  often  held 
by  the  feileral  Supreme  Court  to  apply  to 
acts  of  Congress,  that  tbe  question  is  no 
longer  an  open  one.  The  latest  utterance  of 
the  United  States  Supreme  Court  upon  the 
subject  Is  In  the  case  of  Atlantic  Coast  Line 
V.  N.  Car.  Con>.  Com'n,  206  U.  8.  1,  27  Sup. 
Ct.  r.85,  51  li.  Ed.  983,  In  which  Mr.  Justice 
AVhlte.  speaking  for  tbe  court,  uses  the  fol- 
lowing language:  "Tbe  elementary  proposi- 
tion that  railroads,  from  the  public  nature 
of  the  business  by  them  carried  on  and  the 
interest  which  the  public  have  in  their  opera- 
tion, are  subject,  as  to  their  state  business, 
to  state  regulation,  which  may  be  exerted 
either  directly  by  the  legislative  authority 
or  by  the  administrative  bodies  endowed 
with  power  to  that  end,  is  not  and  could  not 
be  snecessfully  questioned  in  view  of  the 
long  line  of  authorities  sustaining  that  doc- 
trine." 

2.  The  next  contention  is  that  the  act  is 
void  because  It  confers  upon  the  board  a 
combination  of  legislative,  executive,  and  ju- 
dicial powers.  It  is  sought  to  bring  the  case 
within  the  doctrine  declared  by  this  court 
in  State  v.  Johnson,  supra.  In  constrning 
the  act  we  start  with  the  elementary  proposi- 
tion which  all  courts  recognize,  that  every 
statute  Is  presumed  to  be  constitutional,  and 
that  no  act  of  the  Legislature  should  be 
held  to  be  unconstitutional  unless  Its  vice  la 
apparent.  It  must  be  observed  that  none  of 
the  powers  which  the  act  confers  upon  the 
board  is  authorized  by  the  Constitution  to 
be  performed  by  any  other  person  or  officer 
or  tribunal.  In  the  absence  of  any  limita- 
tion In  the  Constitution,  the  Legislature  has 
full  power  to  make  laws  and  create  agencies 
to  carry  them  into  effect.  The  particular 
objection  to  the  statute  is  that  section  n970, 
Oen.  St.  1901.  and  sections  4  and  10,  c.  340, 
pp.  5.57,  5.50.  Sess.  Laws  1905,  combine  ex- 
ecutive, legislative.  Judicial,  and  administra- 
tive power.  The  first  clause  of  section  5970 
reads  as  follows:  "Whenever  In  the  judg- 
ment of  the  railroad  commissioners  It  shall 
appear  that  any  railroad  corporation  or  oth- 
er trans]K)rtatlon  company  falls  In  any  re- 
spect or  partlctilar  to  comply  with  the  terms 
of  Its  charter  or  the  laws  of  the  state."  etc. 
In  the  same  section  It  Is  provided  that  "said 
commissioners  shall  Inform  such  corpora  tlon 
of  the  Improvement  and  changes  which  they 
adjudge  to  be  proper,  by  a  notice  thereof  In 
writing,  •  ♦  *  and  If  such  orders  are 
not  complied  with,  the  said  commissioners, 
upon  complaint,  shall  proceed  to  enforce  the 
same  In  accordance  with  the  provisions  of 
this  act  as  In  other  cases."  It  must  be  ap- 
parent that  the  use  of  the  words  "judgment" 
and  "adjudge"  In  this  section  does  not  con- 
template a  Judicial  judgment.    Tbe  commls- 


slwiers  do  not  exercise  judicial  power  with- 
in the  meaning  of  that  word  as  used  in  the 
Constitution.  When  we  come  to  consider 
this  section  with  the  other  provisions  of  the 
act,  we  find  that,  after  determining  that  "any 
change  from  tbe  mode  of  operating  its  road 
and  conducting  its  business  Is  reasonable  and 
expedient  in  order  to  promote  the  security, 
convenience  and  accommodation  of  tbe  pub- 
lic," the  board  has  no  power  to  enforce  an 
order  to  that  effect.  It  may  inform  the  com- 
pany of  the  changes  it  desires  made,  but  is 
powerless  to  compel  any  change  until  a 
hearing  has  been  had  "upon  complaint," 
which  means  a  full  hearing,  of  which  the 
company  has  been  notified,  and  at  which  It 
may  appear  and  participate ;  and  even  after 
this  has  been  done  the  board  can  only  order 
that  changes  stiall  be  made.  Tbe  order  is 
not  conclusive  or  binding  upon  the  company, 
and  the  company,  if  It  see  fit,  may  Ignore  It 
until  the  reasonableness  and  lawfulness  of 
tbe  order  has  been  solemnly  adjudged  by  a 
court.  There  is  no  commingling  of  legisla- 
tive, executive,  and  Judicial  powers  so  ap- 
parent in  the  court  of  visitation  act  which 
conferred  upon  that  tribunal  the  power  to 
hear  and  decide,  and  to  render  a  judgment 
and  enforce  it  as  a  court.  The  finding  and 
order  of  the  board  that  a  change  In  the 
operation  of  the  road  Is  expedient  and  rea- 
sonable, under  section  .1970,  portakes  of  none 
of  the  characteristics  of  a  Judgment  rendered 
by  a  court.  As  observed,  tbe  road  may  Ig- 
nore it.  When  mandamus  proceedings  are 
brought  to  enforce  it,  the  order  Itself  is  only 
prima  facie  evidence  of  Its  reasonablenesa. 
Not  being  conclusive,  it  affects  the  railroad 
company  only  as  a  rule  of  evidence.  The 
same  may  be  said  of  sections  4  and  5  of  the 
act  of  1905.  Section  4.  expressly,  and  sec- 
tion 5,  by  necessary  Inference,  require  a 
hearing  upon  complaint,  and  the  order,  when 
made,  has  the  same  force  as  the  order  pro- 
vided for  In  section  5970.  and  no  other  or 
greater  effect.  The  functions  of  the  board 
under  this  act  are.  as  we  have  said,  purely 
administrative,  and  the  fact  that  In  the  per- 
formance of  these  functions  tl>e  board  must 
hear  complaints  and  rtetermine  them  does 
not  make  their  acts  judicial.  It  is  not  every 
act  which  requires  the  exercise  of  judgment 
and  discretion  which  cun  be  said  to  be  ju- 
dicial, t'ooley,  in  his  work  on  Torts  ([3d 
Ed.l  p.  7.V2),  says:  "Ofilclal  duties  are  sup- 
posed to  be  susceptible  of  classification  un- 
der the  three  heads  of  legislative,  executive, 
and  judicial,  corresponding  to  the  three  de- 
partments of  government  bearing  the  same 
designations;  but  the  classification  cannot 
be  very  exact,  and  there  are  many  officers 
whose  duties  cannot  properly,  or  at  least  ex- 
clusively, be  arrangeil  under  either  of  these 
henda."  Where  Judgment  or  discretion  Is 
exercised  as  a  mere  incident  to  a  ministerial 
power.  It  has  never  been  held  to  be  the  ex- 
ercise of  judicial  power  within  the  meaning 
of  Constitutions  which,  like  ours,  provide  for 
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tlie  separation  of  the  three  departments  of 
government.  Owners  of  Lands  v.  People  ex 
rel.,  113  111.  296;  Rich  t.  City  of  Chicago, 
59  111.  295.  In  fact,  the  cases  we  have  quot- 
ed from,  supra,  sustaining  the  power  of  Leg- 
islatures to  create  boards  of  this  character, 
and  to  confer  upon  them  power  to  regulate 
and  control  common  carriers,  afford  a  suffi- 
cient answer  to  the  contention  that  the  pow- 
er conferred  is  either  legislative,  executive, 
or  Judicial. 

3.  A  further  objection  to  the  validity  of  the 
act  Is  because  of  the  powers  conferred  upon 
this  court.  It  is  insisted,  first,  that  it  confers 
upon  the  court  legislative  powers,  and,  sec- 
ond, nonjudicial  powers,  which  it  is  urged 
fall  within  neither  the  original  nor  appellate 
Jurisdiction  granted  to  the  court  by  the  Con- 
stitution. Section  5998,  Gen.  St  1901,  au- 
thorizes mandamus  proceedings  in  the  Su- 
preme Court  to  enforce  the  order  of  the 
board,  and  provides  that  the  practice  in  such 
proceedings  shall  be  as  in  other  cases  of 
mandamus.  The  particular  objection  upon 
which  both  of  these  claims  are  based  is  the 
provision  that  in  such  action  "the  court  may 
direct  the  railroad  company  affected  thereby 
to  comply  with  any  part  of  any  rule,  order, 
or  regulation  of  the  board,  and  may  hold 
any  part  of  the  same  unreasonable,  and  re- 
fuse to  enforce  such  part,  without  affecting 
the  part  found  to  be  reasonable  and  Just" 
It  is  said  that  when  the  court  directs  com- 
pliance with  part  of  the  original  order  it 
acts  in  a  legislative  capacity,  or,  if  not  in 
a  legislative,  at  least  in  a  nonjudicial,  ca- 
pacity. A  similar  contention  was  raised  in 
Callen  v.  Junction  City,  43  Kan.  627,  23  Pac. 
652,  7  L.  R.  A.  736.  The  act  under  considera- 
tion authorized  the  Judge  of  the  district 
court  to  make  findings  of  fact  upon  the  peti- 
tion of  the  city  council  of  a  city  of  the  second 
class,  desiring  to  add  to  the  territory  of  such 
city.  The  Judge  was  empowered  to  make 
findings  as  to  the  advisability  of  adding  such 
territory,  that  is,  whether  the  addition  would 
be  to  the  interest  of  the  city,  and  also  wheth- 
er It  would  cause  manifest  injury  to  persons 
owning  real  estate  within  the  territory  sought 
to  be  added,  and  whether  it  was  advisable 
to  add  some  portions  of  the  territory  and  un- 
advisable  to  add  other  portions.  It  was  held 
that,  while  the  power  to  create  and  regulate 
municipal  corporations  and  define  their 
boundaries  is  purely  legislative,  as  the  act 
authorized  cities  to  enlarge  their  boundaries 
on  certain  conditions  depending  upon  certain 
facts,  the  existence  of  those  conditions  was 
made  by  the  act  the  subject  of  Judicial  in- 
quiry and  determination;  that  the  city  coun- 
cil in  its  discretion  made  the  local  regula- 
tion, but  that  the  question  as  to  whether  that 
discretion  has  tteen  exercised  within  the  limi- 
tations of  the  power  delegated  "is  a  Judicial 
question  pure  and  simple."  The  doctrine  of 
the  case  quoted  from  has  been  followed  in 
lluiing  V.  City  of  IVjpeka.  44  Kau.  577,  24  Pao. 
1110 ;   Hurla  v.  Kansas  City,  40  Kan.  73S,  27 


Pac.  143;  City  of  Emporia  t.  Randolph,  66 
Kan.  117,  42  Pac.  376 ;  Eskrldge  v.  Emporia, 
08  Kan.  36S,  65  Pac.  694;  Hutchinson  y. 
Leimbach,  68  Kan.  37,  74  Pac.  598.  03  L.  R. 
A.  630,  104  Am.  St  Rep.  384.  In  the  presojtt 
case  the  Legislature  declares  what  the  law 
shall  be  and  delegates  to  a  commission  the 
administrative  power  to  carry  the  legisla- 
tive will  into  effect  on  certain  conditions  de- 
pending upon  facts,  and  the  question  as  to 
whether  the  discretion  of  the  administrative 
body  has  been  exercised  within  the  limita- 
tions of  the  iwwer  delegated  is  a  Judicial 
question.  If  the  conditions  exist,  if  the  order 
of  the  board  is  reasonable  and  Just,  then  the 
law  declares  that  a  duty  rests  upon  the  rail- 
road company  to  obey  the  order.  The  action 
of  mandamus  lies  to  compel  the  performance 
of  some  official  or  corporate  act  by  a  public 
officer  or  corporation  when  no  other  adequate, 
specific  remedy  exists.  Smalley  v.  Yates, 
Mayor,  36  Kan.  519,  523,  13  Pac.  845.  The 
doctrine  of  the  decided  cases  is  that  the  in- 
quiry by  the  courts  as  to  the  reasonableness 
of  a  schedule  of  rates  or  other  regulation, 
whether  made  by  the  Legislature  or  through 
a  commission,  is  purely  a  Judicial  inquiry, 
and  the  Legislature  may  expressly  confer  the 
power  ui>on  tlie  courts.  Reagan  v.  Farmers' 
Ijoan  &  Trust  Co.,  supra ;  Smyth  v,  Ames,  169 
U.  S.  406,  18  Sup.  Ct.  418,  42  L.  Ed.  819; 
St  L.  &  San  Francisco  Ry.  Co.  v.  Gill,  156 
U.  S.  049.  057,  15  Sup.  Ct  484,  .39  L.  Ed. 
507.  In  the  statutes  enacted  by  other  states 
creating  railroad  commissions  similar  pro- 
visions are  made  for  the  purpo.se  of  furnish- 
ing to  the  railroad  companies  affected  there- 
by due  process  of  law.  In  the  majority  opin- 
ion by  Jlr.  Justice  Blatchford  in  the  Minne- 
sota case  (134  U.  S.  418,  10  Sup.  Ct  702, 
33  L.  Ed.  070),  it  is  said:  "The  question  of  the 
reasonableness  of  a  rate  of  charge  for  trans- 
portation by  a  railroad  company,  involving 
as  it  does  the  element  of  reasonableness  both 
as  regards  the  company  and  as  regards  the 
public,  is  eminently  a  question  for  judicial 
investigation,  requiring  due  process  of  law 
for  its  determination."  To  the  same  effect, 
see  In  re  Canada  Northern  Ry.  and  Others 
(D.  C.)  7  Fed.  0.j3. 

There  is  nothing  substantial  in  the  second 
contention,  supra,  that  the  statute  authorizes 
the  court  to  try  the  whole  controversy,  and 
make  such  orders  as  the  court  may  deem  rea- 
sonable and  Just  and  that  the  order  when 
reviewed  and  revised  becomes  a  Judicial  or- 
der. This  court  is  not  given  authority  by  tlie 
act  to  make  any  rule,  order,  or  regulation. 
Its  authority  is  limited  to  the  Inquiry  wheth- 
er the  order  already  Issued  is  reasonable  and 
Just  The  order  may  embrace  separate  and 
distinct  things.  It  may  seek  to  couii>el  the 
doing  of  a  number  of  things,  some  of  which 
the  evidence  may  show  would  not  be  reason- 
able or  Just  If  the  things  ordered  to  be  done 
are  in  their  nature  such  that  they  can  be 
segregated,  the  judgment  of  the  court  may 
direct  that  some  of  the  tilings  ordered  shall 
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be  performed,  and  refuse  tbe  peremptory  writ 
as  to  the  other  things.  The  power  to  do  this 
Is  analogous  to  the  powers  courts  possess  in 
passing  upon  the  validity  of  an  act  of  the 
Legislature  to  uphold  certain  parts  of  tbe  act, 
und  to  decide  other  portions  to  be  invalid, 
where  the  several  portions  are  not  so  associa- 
Hted  and  connected  that  the  whole  must  stand 
or  fall  together. 

4.  It  Is  contended  that  the  act  deprives 
defendant  of  Its  property  without  due  pro- 
cess of  law.  Section  5999,  Gen.  St.  1901,  pro- 
vides: "Said  Board  of  Railroad  Commis- 
sioners shall  not  make  any  regulation,  order, 
finding  or  decision  against  any  railroad  com- 
pany or  enter  Into  any  Investigation  affect- 
ing any  railroad  company  without  giving 
.such  railroad  company  reasonable  notice 
thereof  and  an  opportunity  to  appear  and 
be  heard  in  respect  to  the  same."  And  sec- 
tion 5970  especially  provides:  "The  said 
commissioners,  upon  complaint,  shall  pro- 
ceed to  enforce  tbe  same  in  accordance 
with  the  provisions  of  this  act  as  In  other 
cases."  Defendant,  having  been  notified,  ap- 
peared before  the  board  and  contested  the 
matter  In  the  manner  provided  for  by  the 
statute.  Ck>mml8sloners  v.  A.  C.  L.  Ry.,  71  S. 
('.  l.m  50  S.  E.  (Ul;  L.  &  N.  R.  Co.  v. 
Schmidt,  177  U.  S.  2a«,  20  Sup.  Ct.  620,  44 
L.  Ed.  747.  In  the  latter  case  It  Is  said :  "It 
is  no  longer  open  to  contention  that  the  due 
prof.'css  clause  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States  does 
not  control  mere  forms  of  procedure  in  sta« 
courts  or  regulate  the  practice  therein.  All 
its  requirements  are  compiled  with,  provided 
In  the  proceedings  which  are  claimed  not 
to  have  been  due  process  of  law  the  person 
condemned  has  had  sufficient  notice,  and  ade- 
quate opportunity  has  been  afforded  him,  to 
defend."  In  the  opinion  declaring  the  Minne- 
sota act  void  becaust'  of  its  failure  to  pro- 
vide due  proce-ss  of  law,  Mr.  Justice  Blatch- 
f ord  uses  this  language :  "No  hearing  Is  pro- 
vided for,  no  summons  or  notice  to  the  com- 
pany before  the  commission  has  found  what  It 
Is  to  find  and  declared  what  It  Is  to  declare, 
and  no  opportunity  provided  for  tlie  company 
to  introduce  witnesses  before  the  commis- 
sion; in  fact,  nothing  which  has  the  sem- 
blance of  due  process  of  law."  We  have  al- 
ready referred  to  the  court  procedure  pro- 
vided for  In  the  act  by  which  any  railroad 
company  affected  by  the  order  of  the  board  Is 
given  an  opportunity  to  cimtest  the  matter. 
Tliesc  provisions  make  It  plain  that  no  prop- 
erty rights  of  any  railroad  company  can  be 
finally  affected  or  disturl)ed  until  there  has 
been  a  Judicial  determination  of  the  reason- 
ableness and  justness  of  the  order  by  a  court 
of  competent  jurisdiction,  and  these  provi- 
sions we  think  furnish  due  process  of  law. 

5.  It  is  further  contended  that  the  act  Is 
Invalid  because  the  Constitution  of  the  state 
does  not  grant  to  the  Ijcglslature  the  power 
to  create  a  Board  of  Railroad  Commission- 
ers, and  there  Is  no  reference  in  the  Constitu- 


tion to  such  board.  The  Constitution  of  the 
United  States  does  not  mentlrai  a  federal 
commission,  but  Congress,  under  tbe  com- 
merce clAUBe,  has  created  one  the  validity  of 
which  has  been  repeatedly  upheld  by  the 
federal  Supreme  Court  Where  the  Con- 
stltutlcm  has  Imposed  no  limitations  upon 
the  power  of  the  Legislature  to  enact  laws, 
their  power  is  absolute  and  plenary.  leaven- 
worth  Co.  V.  Miller,  7  Kan,  479,  12  Am.  Rep. 
423;  Harding  v.  Funk,  8  Kan.  315;  W^ads- 
worth  V.  U.  P.  Rly.  Co.,  18  Colo.  600,  33  Pac. 
51o,  23  L.  R.  A.  812,  36  Am.  St  Rep.  309. 
In  the  case  of  Leavenworth  Co.  v.  Miller, 
supra.  Justice  Valentine  said :  "As  tbe  iieople 
have  by  the  Constitution  clothed  tbe  Liegis- 
lature  with  all  the  legislative  power  of  the 
state,  •  •  •  the  State  Legislature  have 
all  the  legislative  power  that  the  people  of 
the  state  have  power  to  give  them."  Unless, 
therefore,  it  can  be  said  that  the  act  In  ques- 
tion is  not  lawful  for  some  other  sufficient 
reason,  the  fact  that  tbe  lawmaking  power 
has  enacted  it  into  law  is  conclusive  upon 
tbe  courts,  and,  where  it  does  not  appear  to 
violate  any  express  or  Implied  provision  of 
the  Constitution,  the  courts  have  no  authority 
to  declare  it  Invalid  because  tbe  Constitu- 
tion does  not  In  express  terms  declare  that 
the  legislature  shall  have  the  power  to  en- 
act It.  The  subjects  upon  which  tbe  Legis- 
lature may  enact  laws  are  not  enumerated  in 
tbe  Constitution.  The  Legislature  may  legis- 
late upon  any  and  all  subjects  not  prohibited 
by  express  words  or  by  necessary  implica- 
tion. The  courts  look  to  the  Constitution  to 
determine,  not  what  it  authorizes,  but  what 
it  forbids.  Township  of  Pine  Grove  v.  Tal- 
cott  86  U.  S.  6m,  076,  22  L.  Ed.  227 ;  State 
ex  rel.  Witter  v.  Forkner,  94  Iowa,  1,  62  N.  W. 
772,  28  L.  R.  A.  206;  Cooiey's  Constitutional 
Lim.  (7th  Ed.)  128. 

6.  Finally,  a  general  objection  is  urgetl 
that  the  act  places  the  entire  control  and 
regulation  of  railroads  upon  a  political  com- 
mission and  deprives  the  owners  of  the  roads 
of  all  control  and  regulation,  except  to  fi- 
nance tbe  companies  to  which  the  roads  be- 
long. The  extent  to  which  the  Legislature 
shall  extend  its  control  and  regulation  of 
common  carriers  rests  In  the  discretion  of 
the  T.egislatnre  alone,  except  that  it  must  of 
course,  be  reasonable  and  just  and  must  not 
deprive  the  owners  of  a  fair  and  rea-sonable 
return  upon  their  Investment  State  v.  John- 
son, 61  Kan.  803,  00  Pac.  1008,  49  L.  It  A. 
062.  The  private  right  of  ownei-ship  of  the 
railroads  differs  from  that  of  ordinary  prop- 
erty. It  is  a  right  which  coexists  with  tlie 
power  of  the  state  to  regulate  the  business 
on  account  of  its  public  nature.  "A  railroad 
is  a  public  highway,  and  none  the  less  so  be- 
cause constructed  and  maintained  through 
the  agency  of  a  corporation  deriving  its  ex- 
istence and  powers  from  the  state.  Such  a 
corporation  was  created  for  public  purposes. 
It  performs  a  function  of  the  state.  Its  au- 
thority to  exercise  the  right  of  eminent  do- 
Digitized  by  VjOOQ  IC 


614 


92  PACIFIC  REFORTEB. 


(Kail. 


main  'and  to  charge  tolls  was  given  prima- 
rily for  the  benefit  of  the  public.  It  is  there- 
fore under  governmental  control,  subject,  of 
course,  to  the  constitutional  guaranties  for 
the  protection  of  its  property."  Smyth  v, 
Ames,  169  U.  S.  460,  18  Sup.  Ct.  418,  42  L. 
Ed.  S19.  See,  also,  Louisville  &  Nash.  R.  Co. 
V.  KentU(*y.  183  U.  S.  503,  22  Sup.  Ct.  95,  46 
1-1.  Ed.  298;  N.  C.  Corp.  Com.  v.  Atlantic  Coast 
L.  R.  Co..  137  N.  C.  1,  49  S.  E.  191,  115  Am. 
St.  Rep.  637,  669 ;  Atlantic  Coast  Line  v.  N. 
Car.  Corp.  Coui'n,  206  U.  S.  1,  27  Sup.  Ct.  583. 
.11  L.  Ed.  933.  But  the  extent  of  the  pow- 
ers conferred  on  the  board  by  the  entire  act 
is  not  a  subject  of  judicial  Inquiry  in  this 
proceeding.  The  particular  order  which  de- 
fendant refuses  to  oi)ey  is  one  which  clearly 
fails  within  the  natural  and  legitimate  scope 
of  legislative  control  and  regulation.  It  \A 
therefore  unnecessary  to  consider  every  pro- 
vision of  the  act,  or  to  Inquire  wliether  in 
some  of  them  the  Legislature  has  exceeded 
Its  atithorlty.  "Objections  to  the  constitu- 
tional validity  of  statutes  can  be  made  only 
by  those  to  whom  the  enactment  applies  and 
against  whom  attempts  to  enforce  It  are 
made."  State  v.  Smiley,  65  Kan.  240,  69  Pac. 
199,  67  L.  R.  A.  903.  Since  none  of  the  rea- 
sons urged  against  the  validity  of  the  act  are 
such  as  to  render  It,  in  our  opinion,  obnox- 
ious to  the  Constitution,  there  remains  the 
question  whether  the  order  of  the  Iward  is 
reasonable  and  just.  It  Is  claimed  by  counsel 
for  defendant  that  the  order  Is  upon  its  face 
unreasonable.  It  Is  as  follows:  "Now,  on 
this  7th  day  of  December,  1903,  after  hearing 
the  evidence  and  argument  of  counsel  In  the 
above-entitled  action,  the  board  finds  that 
during  the  years  1902  and  1903,  when  the 
rcsiwndent  railway  company  operated  a  pas- 
senger train  on  said  Madison  Branch  of  its 
line,  the  said  passenger  train  was  operated 
at  a  loss,  and  there  was  no  testimony  Intro- 
duced at  this  hearing  that  the  train.  If  put 
on  as  asked  for  by  the  petitioners,  could  be 
operated  at  a  profit  to  the  respondent  com- 
pany. The  board  believes  that  the  people 
along  the  line  of  Madison  Branch  of  said  com- 
pany are  entitled  to  better  passenger  service 
than  they  are  now  receiving,  and  It  has  been 
represented  to  the  board  by  officers  of  said 
company  that  the  respondent  Is  constructing 
motor  cars  for  establishment  on  Its  branch 
lines  that  can  be  operated  at  a  much  less 
expense  than  steam  service." 

The  contention  urged  at  length  is  that  by 
first  finding  that  In  1902  and  1903  the  opera- 
tion of  a  passenger  train  was  at  a  loss,  and 
tlie  further  finding  that  no  showing  had  been 
made  to  the  board  that  If  put  on  again  in 
compliance  with  the  request  and  complaint 
It  could  be  operated  with  a  profit,  amount  to 
a  finding  of  fact  that  the  order  was  unreason- 
able. But  we  agree  with  the  finding  of  the 
referee  that  this  does  not  necessarily  follow 
as  a  conclusion  from  the  foregoing  findings. 
There  is  no  finding  that  In  1902  and  1003  any 
revenues  except  those  derived  from  passenger 


traffic  w«re  considered,  and  it  needa  no  cita- 
tion of  authorities  to  show  that,  even  though 
the  receipts  of  revenues  from  passenger  traf- 
fic alone  were  insufficient,  yet,  if  the  com- 
bined revenues  of  freight  and  passenger  traf- 
fic justified  the  exi)eu8e  of  separate  passen- 
ger trains,  the  company  could  not  claim  that 
it  was  unreasonable  to  require  that  sepa- 
rate passenger  trains  should  be  oi>erated.  We 
find  it  difficult,  if  not  quite  impossible,  to  con- 
sider the  question  whether  this  order  was  or 
was  not  reasonable  upon  its  face,  without 
to  some  extent  at  least  considering  the  char- 
acter of  the  order  itself.  Suppose  the  order 
had  required  something  extraordinary  of  de- 
fendant, as,  for  Instance,  two  passenger  trains 
daily  each  way,  or  that  vestibule  cars  or 
reclining  ch.air  cars  be  put  on  and  operated. 
It  will  hardly  be  denied  that  much  lens  evi- 
dence would  be  required  to  overcome  the 
prima  facie  showing  or  presumption  that  the 
order  was  a  reasonable  one  than  would  be 
required  in  a  case  where  the  order  only  di- 
rects the  railroad  company  to  do  that  which 
every  one  naturally  expects  would  be  done. 
In  view  of  the  manner  in  which  railroads 
have  usually  been  operated.  Since  railroads 
were  first  Introduced  there  has  been  mticb 
variation,  and  there  always  will  he  In  the 
character,  kind,  and  sufficiency  of  the  serv- 
ice rendered  the  public,  depending  upon  the 
public  requirements,  the  location,  surround- 
ings, and  traffic  of  each  particular  railroad. 
What  would  be  a  reasonable  kind  of  service 
and  might  be  reasonably  inslstetl  upon  by 
the  public  under  one  set  of  circumstances 
would  not  be  reasonable  under  other  and 
different  circumstances.  On  the  other  hand, 
it  is  usual  and  customary  wherever  railroads 
are  oi)erated  to  provide  one  kind  of  service 
for  passenger  traffic  and  another  for  freight. 
Tijere  Is  considerable  force  In  the  conten- 
tion of  the  relator  that  a  railroad  chartered 
as  this  was  fails  to  comply  with  its  charter 
obligations  If  It  only  operates  mixed  trains 
and  comiiels  passengers  to  submit  to  the 
danger  and  Inconvenience  of  that  kind  of 
service.  The  charter  of  the  Interstate  Rail- 
road Company,  the  obligations  of  which  were 
assumed  by  defendant,  authorized  it  to  con- 
struct, maintain,  and  operate  a  standard 
gauge  railway.  Section  1322.  Gen.  St.  1901, 
provides  that :  "Every  railroad  corporation 
In  this  state  which  now  Is  or  may  hereafter 
be  engaged  In  the  transportation  of  pas- 
sengers »  »  •  shall  furnish  sufficient  ac- 
commodation for  the  transportation  of  all 
such  passengers,  baggage,  mails,  and  express 
freight  as  shall  within  a  reasonable  time 
previous  thereto  be  offered  for  transportation 
at  the  place  of  starting,  at  the  junction  of 
other  roads,  and  at  the  several  stopping 
places."  Tliat  question  was  before  the  Su- 
preme Court  of  Illinois  In  People  v.  St.  L., 
A.  &  T.  H.  R.  R.  Co.,  176  III.  512,  52  N.  E. 
202.  35  L.  R.  A.  656.  In  the  opinion  It  Is 
said:  "The  main  question  in  this  case  Is 
whetiier  a  railroad  company  can  be  compel- 
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led  by  mandannis  to  tnn  a  passenger  train. 
Tbe  appellee  oxwrates  about  60  miles  of  rail- 
road running  from  Du  Quoin  easterly  to  El- 
dorado, wblcb  It  leased  In  1880  for  9So  years 
from  tbe  Belleville  Sc  Eldorado  Railroad 
Company;  and  It  Is  conceded  tbat  It  runs 
no  passenger  train,  tbat  Is,  no  train  for  pas- 
senger service  exclusively,  over  this  distance 
of  60  miles  between  Du  Qnotn  and  Eldorado. 

•  •  •  But  tbe  only  train  wblcb  runs  the 
whole  length  of  tbe  branch  road  between  Du 
Quoin  and  Eldorado  Is  what  Is  called  a  mixed 
train,  consisting  ot  coal,  stock,  and  freight 
cars,  to  which  are  attached  a  combination 
car  and  passenger  coach.  •  •  •  'Every 
railroad  corporation  in  the  state  shall  fur- 
nish, start  and  run  cars  for  the  transporta- 
tion of  sncb  passengers  and  property  as  shall, 
within  a  reasonable  time  previous  thereto,  be 
ready  or  be  offered  for  transportation  at  tbe 
several  stations  on  its  railroads  and  at  tbe 
junctions  of  other  railroads,  and  at  such 
stopping  places  as  may  be  established  for 
receiving  and  discharging  way  passengers  and 
freights.'"  The  Illinois  statute.  It  will  be 
seen,  is  no  broader  in  its  terms  than  onrs, 
nor  any  more  definite  in  stating  what  the 
duty  of  the  railroad  company  is  in  respect  to 
tbe  kind  of  passenger  service  It  shall  fur- 
nish. The  above  opinion  further  reads:  "It 
cannot  be  said  tbat  the  carriage  of  passengers 
In  a  car  attached  to  a  freight  train  is  a  suit- 
able and  proper  operation  of  a  railroad,  so 
far  as  tbe  carriage  of  passengers  is  concerned. 
The  transportation  of  passengers  on  a  freight 
train,  or  on  a  mixed  train,  is  subordinate  to 
tbe  transportation  of  freight,  a  mere  incident 
to  the  business  of  carrying  freight  To  fur- 
nish such  cars  as  are  necessary  for  tbe  suit- 
able and  proper  carriage  of  passengers  in- 
Tolves  the  necessity  of  adopting  tbat  mode 
of  carrying  passengers  which  is  best  adapt- 
ed to  secure  tbelr  safety  and  convenience. 

•  •  •  We  are  not  unmindful  of  tbe  fact 
tbat  within  certain  limits,  a  discretion  may 
be  exercised  as  to  what  rolling  stock  and 
equipment  are  necessary  for  the  suitable  and 
proper  operation  of  a  railroad  carrying  pas- 
sengers. When  tbe  mode  of  carrying  pas- 
sengers Is  separate  from  the  mode  of  carry- 
ing freight  the  legitimate  exercise  of  discre- 
tion may  begin.  What  we  hold  is  tbat  there 
cannot  be  suitable  and  proper  operation  of 
tbe  railroad  as  a  carrier  of  passengers,  when 
tbe  car,  in  which  it  carries  its  passengers,  is 
part  of  a  freight  train,  because  freight  trains 
are  Inferior  to  passenger  trains,  and  travel 
in  them  Is  attended  with  less  comfort,  con- 
venience, and  safety  than  travel  in  passenger 
trains.  Tbe  Inferiority  of  a  freight  train  to 
8  passenger  train  as  a  mode  of  carrying  pas- 
sengers is  BO  obvious  that  no  man  of  ordinary 
nnderstandiog  would  regard  tbe  use  of  a 
freight  train  for  tbe  purpose  of  hauling  a 
passenger  car  as  a  suitable  and  proper  opera- 
tion of  a  railroad  la  tbe  matter  of  transport- 
ing passengers." 


Defendant  contends  that  I^  section  1316^ 
Gen.  St  1901,  It  i'  provided  that  "every  rail- 
way corporation  shall.  In  addition  to  the 
powers  hereinbefore  conferred,  have  power 
•  •  •  Eighth,  to  regulate  the  time  and 
manner  In  which  passengers  and  property 
shall  be  transported,  and  tbe  compensation  to 
be  paid  therefor;  said  compensation  not  to 
exceed  the  rates  fixed  by  law" — and  that 
this  being  tbe  law  when  defendant's  charter 
was  granted,  the  claim  is  tbat  it  became  a 
part  of  the  contract  between  the  company  and 
the  state.  It  is  conceded  that  the  Legislature 
might  lawfully  repeal  this  proposition,  but  It 
is  claimed  that  as  the  proposition  never  has 
been  expressly  repealed,  and  as  repeals  by 
Implication  are  not  favored,  the  railroad 
company  still  has  tbe  power  conferred  by  tbe 
act  Tbe  question  of  repeals  by  implication 
Is  not  involved.  Railroads  still  possess  tbe 
power  to  regulate  the  time  and  manner  in 
which  passengers  shall  be  tran8i>orted,  as 
conferred  upon  them  by  section  1316,  supra, 
but  this  never  meant  that  a  railroad  company 
has  the  right  to  furnish  flat  cars,  for  in- 
stance, for  the  transportation  of  passengers. 
The  construction  which  defendant  asks  us  to 
place  upon  section  1316,  supra.  Is  contrary  to 
the  rule  that  a  construction  will  not  be  given 
which  yields  tbe  power  of  tbe  Legislature 
to  enact  legislation  upon  the  same  subject 
A  railroad  charter  is  taken  and  held,  sub- 
ject to  tbe  power  of  tbe  state  to  regulate 
and  control  tbe  grant  in  tbe  interest  of  the 
public.  Louisville  &  Nash.  R.  Co.  t.  Ken- 
tucky, 183  U.  S.  603,  22  Sup.  Ot  95,  46  L. 
E2d.  298.  But  a  stronger  reason  is  that  it 
must  be  construed  with  section  1322  of  tbe 
same  act,  which  requires  railroad  companies 
to  furnish  sufficient  accommodation  for  tbe 
transiKirtatlon  of  passengers.  Exactly  tbe 
same  defense  was  set  up  in  the  Illinois  case, 
supra,  but  the  court  declared  that :  "The  dis- 
cretionary power  of  railroad  companies  in 
this  resi>ect  is  subject  always  to  tbe  condition 
tbat  there  is  no  statutory  provision  limiting 
and  restricting  such  power,  and  that  its  ex- 
ercise Is  not  opposed  to  tbe  terms  of  the 
charter.  •  •  •  This  discretion  is  also 
subject  to  the  condition  tbat  it  must  l>e  ex- 
ercised in  good  faith  and  with  a  due  regard 
to  tbe  necessities  and  convenience  of  the  pub- 
lic"—citing  People  ex  rel.  v.  Chicago  &  Al- 
ton Railroad  Co.,  130  111.  175,  22  N.  B.  857: 
Mobile  Sc  Ohio  Railroad  Co.  t.  People,  132 
111.  560,  24  N.  B.  648,  22  Am.  St  Rep.  656; 
2  Morawetz  on  Oorp.  (2d  Ed.)  |  1119.  See, 
also,  N.  C.  Oorp.  Com.  ▼.  Atlantic  Coast  L. 
R.  Co.,  supra.  We  have  quoted  at  some 
length  from  the  opinion  tn  the  Illinois  case. 
The  issue  was  not  so  much  a  question  of  the 
reasonableness  of  requiring  separate  pas- 
senger trains  as  it  was  a  qaestion  of  tbe 
absolute  right  of  tbe  state  to  demand  such 
service  under  statutory  and  charter  provi- 
sions similar  to  ours.  Tbe  reasons  upon 
which  the  opinion  Is  based  apply  with  much 
force  to  the  question  under  ooosideratioa 
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here.  It  Is  uiinecessary  to  decide  the  ques- 
tion involved  directly  in  that  case,  but  we 
hold  that  the  order  of  the  board  under  ai 
the  circumstances  is  not  upon  its  face  an  un- 
reasonable one.  The  burden  of  proof  was 
therefore  on  the  defendant  to  show  that  the 
order  Is  unreasonable. 

The  referee,  among  other  findings  of  fact, 
made  the  following: 

"(2)  The  Madison  Line,  as  built  and  oper- 
ated, extends  from  Monteitb  Junction,  Mo., 
to  Madison,  Greenwood  county,  Kan.,  a  dis- 
tance of  108  miles,  89  miles  of  which  are 
within  the  state  of  Kansas;  but  trains  have 
lieen  run  from  Butler,  Mo.,  on  account  of 
There  being  no  terminal  facilities  at  Monteith 
Junction.  The  distance  from  Monteith  Junc- 
tion to  Butler  Is  about  three  miles.  At  Mon- 
teith Junction  the  Madison  Line  connects 
with  the  Joplin  Line  of  the  Missouri  Pacific, 
giving  connections  to  Kansas  City,  St  Louis, 
and  other  points  north,  south,  and  east.'' 

"(10)  The  evidence  does  not  furnish  data, 
made  up  in  the  same  way,  of  earnings  and 
expenses  for  the  same  period  of  time,  in  the 
operation  of  this  line.  Consequently,  only  an 
approximation  can  be  made  in  a  comparison 
of  earnings  and  expenses.  Part  of  the  time 
the  Madison  Line  was  an  accounting  division 
by  itself,  and  correct  accounts  of  receipts 
and  exi)enditures  ought  to  be  available.  They 
have  been  furnished  for  part  of  the  expenses, 
but  not  for  the  earnings,  and  the  latter,  es- 
I>ecially  as  to  freights,  are  approximated  by 
prorating  on  a  mileage  basis.  Such  approxi- 
mation is  inaccurate,  and  in  some  instances 
at  least  has  i>ecn  made  up  for  this  case  by 
a  method  which  is  different  from  that  ordi- 
narily uswl  by  the  <'onipany.  In  the  matter  of 
freight  earnings,  it  has  been  and  still  is  the 
rule  of  the  defendant  company,  in  making  a 
division  of  freight  earnings  between  any  par- 
ticular line  and  the  other  lines,  to  apportion 
such  earnings  on  a  mileage  basis;  but  the 
line  on  which  the  shipment  originates,  or 
where  it  terminates,  is  given  a  minimtun  mile- 
age of  .")<)  miles  where  tliere  is  a  long  haul  on 
other  lines  and  a  short  haul — 12  or  2U  miles 
for  example— on  the  line  that  receives  or  de- 
livers the  shipment.  This  rule  was  disre- 
garded in  malxiug  up  the  tables  in  evidence  in 
tills  case,  so  that  they  do  not  correctly  show 
what  freight  earnings  should  be  credited  to 
tlie  Madison  Line  during  any  particular  peri- 
od. In  the  matter  of  the  earnings  of  pas- 
senger trains,  the  moneys  received  from  ex- 
press companies  for  tlie  carriage  of  express 
matter  Is  an  approximation  based  uixjn  busi- 
ness done  in  1880  and  1890,  which  cannot  be 
snid  to  lie  any  proi)er  standard  of  comparison 
for  tills  case. 

"(11)  Tlie  passenger  earnings  above  stated 
are  ascertained,  not  including  the  estimate  of 
the  express  business  as  stated  in  the  tenth 
finding,  almost  wholly  from  actual  accounts 
of  the  passenger  train  business  on  this  line. 
The  freight  earnings  are  simply  estimated 
by  tnliing  the  earnings  of  the  Kansas  &  Colo- 


rado System  and  apportioning  to  the  Madisoi 
Line  its  pro  rata  on  a  mileage  basis.  The 
actual  freight  earnings  are  probably  consider- 
ably greater  than  stated. 

"(12)  The  earnings  of  the  Kansas  &  Colo- 
rado Pacific  Railway  Company  for  the  time 
named  in  the  last  finding  were  $10,073,778.71, 
and  the  cxiienses  of  operation  and  mainte- 
nance $0,013,107.44,  showing  net  earnings  of 
$1,030,071.27.  For  the  year  ending  April  1. 
1900,  the  freight  earnings  and  expenses  on 
the  Kansas  &  Colorado  Pacific  Lines  were, 
as  approximated  on  mileage  basis: 

Earnings   $6,146.28.182 

Kxpi-useg  5,102.079  IN; 

Net  oarnings $   OSS.furt  Sii 

"(13)  The  total  freight  earnings  from  freight 
trattic  which  origiuatcil  or  terminated,  on  the 
Madison  Line,  or  wliicb  passed  over  some 
part  of  that  line,  amounted  to  tlie  sum  of 
$125,947.79,  from  May  1.  liMC.  to  April  1, 
190<i.  Of  this  there  has  l*eeu  apportioned  to 
the  Madison  Line,  for  tlie  purpose  of  showing 
In  this  case  the  freight  earnings  thereof,  the 
sum  of  $22,309.30.  This  amount  is  obtained 
by  giving  to  the  Madison  Line  the  pru|>ortiou 
of  the  earnings  which  the  haul  on  that  line 
bears  to  the  entire  haul  on  all  the  Missouri 
Pacific  Lines.  Such  apiKirtionment  does  not. 
however,  make  a  true  and  just  division  of 
earn  lugs  to  which  this  line  is  entitled,  and 
the  evidence  furnishes  no  data  by  which  a 
proper  division  of  earnings  can  be  deter- 
mined." 

"(19)  All  the  estimates  made  In  the  forego- 
ing findings  of  earnings  and  expenses  include 
both  state  and  interstate  traffic.  Mo  method 
of  separation  Is  possible  on  the  evidence." 

"(23)  Dm'ing  the  time  tlie  defendant  com- 
pany maintained  sei>arate  passenger  service 
on  the  iMadison  Line,  it  had  the  contract  to 
carry  the  government  mails  thereon,  for 
which  it  was  paid  the  sum  of  $.5,000  yearly. 
Under  the  mixed  train  service,  the  govern- 
ment does  not  use  tlie  railroad  for  mail  serv- 
ice to  points  on  this  line." 

Among  his  conclusions  of  law  are  the  fol- 
lowing: 

"(3)  The  finding  of  the  board  that  during 
the  years  1902  and  19f)3  the  passenger  train 
was  operated  at  a  loss  does  not  shift  the  bur- 
den of  proof  in  tills  ciisc  onto  the  state,  when 
the  furtiier  finding  is  made  that  the  people 
along  the  line  of  the  road  are  entitled  to  a 
better  service  tlian  that  afforded  by  only  a 
mixed  train,  and  tlie  defendant  comimny  Is 
ordered  to  provide  separate  passenger  service. 
It  will  be  presniiuHl  that  the  order  was  based 
upon  a  consideration  of  the  general  traffic 
and  revenues  of  this  line  of  road. 

"(4)  Since  tlie  defendant  has  combined  this 
line  of  road,  for  operation,  managemcmt.  and 
accounting,  with  tlie  Kansas  &  Colorado  Pa- 
cific Railway  Company  Lines,  so  as  practical- 
ly to  constitute  the  12  lines  embraced  by  that 
company  a  single  unit  for  purposes  of  opera- 
tion, and  uo  defiuit^|j|i^ertainment  of  the 
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actual  earnings  of  the  Madison  Line  can  be 
made,  a  separate  passenger  service  should 
be  maintained  If  the  net  earnings  of  the  Kan- 
sas &  Colorado  Pacific  Railway  Justify  such 
service. 

"(5)  The  Madison  Line,  if  dependent  upon 
its  own  traffic  and  not  used  as  a  feeder  to 
other  Missouri  Pacific  Lines,  would  not  pay 
the  cost  of  maintaining  separate  passenger 
and  freight  trains,  and  an  order  for  such 
service  would  not  be  reasonable ;  but,  consld- 
eretl  as  a  part  of  the  Missouri  Pacific  System, 
I  think  a  requirement  of  such  service  would 
not  be  unreasonable. 

"(6)  The  burden  of  proof  being  upon  the 
defendant,  It  has  failed  to  show  that  the  traf- 
fic, passenger  and  freight,  originating,  or  ter- 
minating, on  the  Madison  Line,  does  not  eon- 
tribute  to  the  earnings  of  the  other  lines  of 
the  system  operated  by  defendant  company 
In  sufficient  amount  to  entitle  the  people 
along  the  line  to  a  better  service,  and  has 
failed  to  show  that  the  order  for  such  service 
18  not  a  reasonable  requirement 

"(T)  The  Madison  Line  Is  interstate  In  con- 
struction, connections,  and  operations,  the 
running  of  trains  from  Madison  to  Montelth 
•Junction  or  Butler  being  necessary  in  order 
to  give  the  operating  company  any  reasonable 
opportunity  to  meet  expenses  of  such  opera- 
tion. It  would  be  unreasonable  to  require  a 
separate  passenger  train  to  be  operated  on 
this  line  only  within  this  state." 

The  referee  found  that  defendant,  upon 
whom  rested  the  harden  of  proof,  had  failed 
to  produce  evidence  which  ought  to  have 
been  available,  evidence  which  from  Its  na- 
ture defendant  must  hare  had  In  Its  posses- 
sion or  control ;  that  portions  of  the  estimates 
were  approximation  which  he  finds  "Inac- 
curate, and  In  some  Instances  at  least  has 
been  made  up  for  this  case  by  a  method 
which  Is  difTerent  from  that  ordinarily  used 
by  the  company" ;  that  the  rule  In  force  by 
the  company  for  ascertaining  the  true  propor- 
tion of  freight  earnings  between  any  par- 
ticular line  and  other  lines  was  disregarded 
In  making  up  the  tables  In  evidence,  so  that 
they  do  not  correctly  show  what  freight  earn- 
ings should  be  credited  to  the  Madison  Line 
during  any  particular  period ;  that  the  figures 
presented  to  show  the  express  earnings  were 
"based  upon  business  done  In  1889  and 
1890";  and,  further,  that  the  amount  of 
freight  earnings  apportioned  to  the  Madison 
Line  is  obtained  by  a  method  of  accounting 
which  does  not  "make  a  true  and  just  divi- 
sion of  earnings  to  which  this  line  is  entitled, 
and  the  evidence  furnishes  no  data  by  which 
a  proper  division  of  earnings  can  be  deter- 
mined." 

In  the  face  of  these  findings,  we  are  un- 
able to  concur  In  some  of  the  conclusions  of 
law  reached  by  the  referee.  The  fifth  conclu- 
sion of  law.  to  the  etteot  that  the  Madison 
Line  would  not  pay  the  cost  of  separate  pas- 
senger trains,  Is  not  supported  by  the  facts  In 
evidence  as  establlslied  by  the  previous  find- 


ings. It  appears  to  rest  solely  upon  the 
theory  that,  as  the  evidence  showed  that 
the  road  is  operated  as  a  continuous  line 
from  Montelth  Junction,  and  Is  Interstate  in 
Its  connections,  and  because  no  data  was 
furnished  to  show  Its  earnings  within  the 
state,  therefore  It  follows  that  its  revenues 
can  only  be  determined  by  considering  its 
proportion  as  a  part  of  the  Missouri  Pacific 
System.  No  matter  how  much  evidence  was 
Introduced  showing  that  this  line  Is  operated 
as  a  continuous  line  from  Montelth  Junction 
in  Missouri  to  the  end  of  the  road  In  Kansas, 
and  Is  interstate  In  its  connections,  still  the 
matter  is  not  thereby  necessarily  concluded. 
The  order  might  still  be  reasonable,  depend- 
ent upon  Its  earnings  derived  from  that  part 
of  the  line  wholly  within  the  state  of  Kan- 
sas. Findings  had  already  been  made  show- 
ing that  this  road  extends  for  89  miles  Into 
the  state  of  Kansas  and  12  miles  east  Into 
Missouri:  that  In  Kansas  it  crosses  4  coun- 
ties the  least  populous  of  which  contains  over 
13,000  people;  that  it  Is  the  only  railroad 
at  Mound  City,  the  county  seat  of  Linn  coun- 
ty ;  that  It  Intersects  In  Kansas  8  other  roads, 
6  of  which  are  no  part  of  the  Missouri  Pacific 
System.  Some  of  Its  traffic  is,  of  course.  In- 
terstate, but  some,  how  much  does  not  appear, 
must  necessarily  be  domestic,  arising  and 
terminating  wholly  within  the  state.  If, 
from  either  of  the  six  roads  It  intersects  In 
which  the  Missouri  Pacific  System  has  no 
interest,  freight  arising  wholly  In  Kansas 
should  be  received  by  it  to  be  hauled  to 
Mound  City  or  to  any  other  points  in  Kan- 
sas, It  would  be  entitled  to  receive  its  pro- 
portionate share  of  the  charges.  It  is  Incon- 
ceivable that  its  earnings  can  only  be  de- 
termined by  treating  It  as  a  part  of  the 
Missouri  Pacific  system.  Defendant  had  the 
opportunity  given  it  to  prove,  and  may  have 
l>een  able  to  prove,  that  its  earnings  from 
business  arising  wholly  within  the  state  are 
much  less  than  the  expenses  properly  charge- 
able to  that  portion  of  its  line,  but,  instead 
of  doing  so,  it  failed,  and  the  only  inference 
that  can  be  drawn  from  the  referee's  find- 
ings of  fact  Is  that  It  made  no  honest  effort 
to  do  this,  but,  on  the  contrary,  introduced 
approximate  estimates  prepared  for  the  occa- 
sion, contrary  to  the  ordinary  rules  for  pro- 
portioning the  earnings  and  expenses  between 
other  roads  and  a  line  of  road  operated  as 
this  was.  The  effect  of  this  class  of  evi- 
dence was  to  deprive  this  branch  line  of 
the  cre<lit  to  which  It  is  entitled  by  the  find- 
ings of  the  referee,  and  the  utmost  that  can 
be  said  for  the  evidence  as  a  whole  is  that  It 
left  the  controversy  In  doubt  and  conjecture. 
The  prima  facie  effect  of  an  order  of  this 
kind  should  not  be  overcome  by  evidence  so 
unsatisfactory  as  that  furnished  from  es- 
timates of  this  character  and  from  figures 
showing  the  earnings  from  express  charges 
In  1889  and  1890,  with  no  attempt  to  pro- 
cure more  recent  data  or  to  explain  the  rea- 
sons why  it  was  not  available,  and  with  no 
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attempt  to  show  the  earnings  or  expenses  of 
the  road  properly  chargeable  to  that  portion 
lying  within  the  state. 

There  is,  by  the  way,  In  all  the  Tolumlnous 
briefs  of  defendant,  no  suggestion  or  Intima- 
tion that  the  evidence  produced  orercame  the 
prima  facie  case.  Defendant  relies  upon 
three  propositions:  The  unconstitutionality 
of  the  law,  the  unreasonableness  of  the  order 
on  its  face,  and  the  claim  that,  the  Madison 
liine  being  interstate  in  Its  connections  and 
operation,  any  order  of  this  character  is  an 
unjust  Interference  with  interstate  commerce. 
This  is  an  original  proceeding  In  mandamus. 
We  are  not  bound  by  the  referee's  conclusions 
either  of  fact  or  of  law,  as  would  be  the 
case  were  the  facts  found  by  another  court  or 
a  Jury  or  referee  of  another  court.  We  con- 
clude, as  a  matter  of  law,  from  the  evidence 
and  findings  of  fact  of  the  referee,  that  the 
prima  fade  effect  of  the  order  is  not  over- 
come by  the  evidence  offered  by  defendant. 
The  nature  and  character  of  the  order  itself 
are  such  as  to  require,  in  our  opinion,  some 
anbstantlal  showing  upon  the  part  of  defend- 
ant to  rebut  the  presumption  that  it  is  rea- 
sonable and  Just  To  require  of  defendant 
that  separate  passenger  trains  should  be  op- 
erated over  that  portion  of  its  line  within 
the  state  is,  under  all  the  circumstances  of 
the  case,  so  reasonable  that  it  requires  some- 
thing more  than  mere  Inferences  and  doubts 
to  prevail  against  the  theory  that  It  is  Just 
and  reasonable.  Nor  do  we  thlnlc  that  de- 
fendant has  produced,  or  offered  to  produce, 
the  evidence  which  must  have  been  within  its 
lM>wer  for  the  purpose  of  showing  either  the 
earnings  or  expenses  from  the  operation  of 
that  portion  of  its  line  within  the  state. 
Moreover,  the  fact  that  an  order  requiring  a 
railroad  company  to  furnish  additional  facili- 
ties for  the  accommodation  of  the  public  will 
occasion  expense  to  the  company  and  even 
loss  of  profits  does  not  necessarily  make  the 
order  unreasonable.  Atlantic  Coast  Line  v. 
N.  Car.  Corp.  Com'n,  supra.  As  was  said  by 
the  court  in  Wisconsin,  etc.,  U.  Co.  v.  Jacob- 
son,  17»  U.  S.  287,  302,  21  Sup.  Ct  115,  120, 
45  L.  Ed.  194:  "Although  to  carry  out  the 
Judgment  may  require  the  exercise  by  the 
-plaintiff  in  error  of  the  power  of  eminent  do- 
main, and  will  also  result  in  some,  compara- 
tively spealclng,  small  expense,  yet  neither 
fact  furnishes  an  answer  to  the  application 
of  defendant  in  error."  In  Atlantic  Coast 
Xiine  v.  N.  Car.  Corp.  Com'n,  supra,  the  order 
of  the  railroad  commissioners  of  North  Caro- 
lina required  the  compau.v  to  change  Its 
schedule  for  the  operation  of  Its  trains  so  as 
to  furnish  connections  with  through  trains 
upon  another  road.  In  the  opinion,  after 
stating  that  a  distinction  necessarily  exists 
between  an  order  requiring  additional  facili- 
ties for  the  accommodation  of  the  public  and 
an  oi-der  fixing  rates,  Mr.  Justice  White  uses 
this  language:  "This  is  so  because,  as  the 
primal  duty  of  a  carrier  is  to  furnish  ade- 
quate facilities  to  the  public,  that  duty  may 


well  be  compelled,  although  by  doing  so  as  an 
incident  some  pecuniary  loss  from  rendering 
such  service  may  result  •  •  •  Of  course, 
the  fact  that  the  furnishing  of  a  necessary 
facility  ordered  may  occasion  an  Incidental 
pecuniary  loss  is  an  important  criterion  to 
be  taken  into  view  in  determining  the  rea- 
sonableness of  the  order,  but  it  is  not  tlie 
only  one.  As  the  duty  to  furnish  necessary 
facilities  is  coterminous  with  the  powers  of 
the  corporation,  the  obligation  to  discharge 
that  duty  must  be  considered  in  connection 
with  the  nature  and  productiveness  of  the 
corporate  business  as  a  whole,  the  character 
of  the  services  requlredi  and  the  public  need 
for  its  performance." 

The  act  creating  the  board  of  railroad  com- 
missioners does  not.  In  our  opinion,  affect 
nor  was  It  designed  to  affect  Interstate  com- 
merce. The  order  of  the  board  requiring 
defendant  to  operate  separate  passenger  serv- 
ice within  the  state  is  in  the  exercise  of  its 
police  power  to  enforce  local  regulations  nec- 
essary for  the  convenience,  safety,  and  com- 
fort of  the  public,  and  is  not  an  attempt  to 
regulate  interstate  commerce;  nor  does  It 
directly  cast  a  burden  upon  such  commerce. 
Defendant  Is  at  liberty  to  operate  any  kind 
of  service  elsewhere  upon  its  line  that  It 
may  deem  advisable  or  suitable  to  its  pur- 
poses. State  V.  Western  Union  Tel.  Co. 
(Kan.)  90  Pac.  299.  In  the  latter  case  Mr. 
Justice  Burch,  speaking  for  the  court,  said: 
"It  has  been  declared  in  a  host  of  decisions 
that,  in  order  to  affect  Interstate  commerce 
and  government  business  in  the  legal  sense 
of  the  expression,  state  regulations  must 
impinge  directly  upon  them.  Consequences 
which  are  indirect  remote,  and  Incidental 
only  are  not  Invalidating."  In  Louisville. 
N.  O.  &  T.  Railway  Co.  v.  Mississippi,  133 
U.  S.  587,  10  Siq).  Ct  348,  33  L.  Ed.  784,  It 
was  held  that  a  statute  of  Mississippi  re- 
quiring a  railroad  to  furnish  separate  com- 
partments for  white  and  black  passengers, 
when  applied  to  that  portion  of  an  Interstate 
road  within  the  state,  is  not  placing  a  bur- 
den upon  interstate  commerce,  although  it 
was  conceded  that  it  required  the  railroad 
company  to  go  to  the  expense  of  providing 
separate  accommodations  for  use  within  the 
state  which,  when  the  same  road  crossed 
into  another  state,  were  not  required.  In 
the  opinion,  Mr.  Justice  Brewer  uses  the  fol- 
lowing language:  "So  far  as  the  first  sec- 
tion is  concerned,  and  It  is  with  that  alone 
we  have  to  do.  Its  provisions  are  fully  com- 
plied with  when  to  trains  within  the  state 
is  attached  a  separate  car  for  colored  pas- 
sengers. This  mtiy  cause  an  extra  expense 
to  the  railroad  company;  but  not  more  so 
than  state  statutes  requiring  certain  accom- 
modations at  depots,  compelling  trains  to 
stop  at  crossings  of  other  railroads,  and  a 
multitude  of  other  matters  confessedly  with- 
in the  power  of  the  state."  In  Louisville  & 
Nashville  R.  v.  Kentucky,  161  U.  S.  677,  16 
Sup.  Ct  714,  40  L.  Ed.  849,  It  is  said:    "It 
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hns  never  been  supposed  that  the  dominant 
power  of  Congress  over  Interstate  commerce 
took  from  the  states  the  power  of  legislation 
with  respect  to  the  Instruments  of  such  com- 
merce, so  far  as  the  legislation  was  within 
Its  ordinary  police  powers.  Nearly  all  the 
railways  In  the  country  have  been  construct- 
ed under  state  authority,  and  It  cannot  be 
supposed  that  they  intended  to  abandon  tlietr 
Ijower  over  them  as  soon  as  they  were  finish- 
ed. The  power  to  construct  them  Involves 
necessarily  the  power  to  Impose  such  regula- 
tions upon  their  operation  as  a  sound  regard 
for  the  Interests  of  tho  public  may  seem  to 
render  desirable."  And  In  l/)ulsvllle  & 
Nash.  R.  Co.  v.  Kentucky,  183  U.  S.  503.  22 
Sup.  Ct.  95,  46  L..  Ed.  2D8,  the  following  lan- 
guage Is  used:  "It  may  be  that  the  enforce- 
ment of  the  state  regulation  forbidding  dis- 
crimination in  rates  in  the  case  of  articles 
of  a  like  kind  carried  for  different  distances 
over  the  same  line  may  somewhat  affect 
commerce  generally;  but  we  have  frequently 
held  that  such  a  result  la  too  remote  and  In- 
direct to  be  regarded  as  an  interference  with 
interstate  commerce;  that  the  interference 
with  the  commercial  power  of  the  general 
government,  to  be  unlawful,  must  be  direct, 
and  not  the  merely  incidental  effect  of  enforc- 
ing the  police  powers  of  a  state.  New  York, 
Lake  Erie  &  Western  Railroad  v.  Penn- 
sylvania, 158  XT.  S.  431,  439,  15  Sup.  Ct  800, 
39  L.  Ed.  1043;  Henderson  Brl<^e  Co.  y. 
Kentucky,  166  U.  8.  150,  17  Sup.  Ct.  532,  41 
U  Ed.  953." 

Tbe  enforcement  of  the  order  in  this  case 
ia  a  mere  incident  to  the  i>olice  powers  of 
tbe  state.  If  it  touches  interstate  commerce. 
It  is  only  in  an  incidental  way,  and  no  more 
than  would  an  order  comi)eIling  the  railroad 
to  fence  Its  tracks  or  regulate  tbe  speed  of 
its  trains  or  conform  to  numerous  other  reg- 
ulations wbicb  erery  one  concedes  tbe  state 
may  require  without  placing  restrictions  or 
burdens  upon  Interstate  commerce.  It  Is 
said  that  tbe  order  cannot  lie  complied  with 
without  forcing  defendant  to  establish  ter- 
minals at  the  state  line.  It  is  a  matter  of 
common  observation  that  no  elaborate  sys- 
tem of  terminals,  roundhouses,  or  shops  is 
necessary  to  enable  defendant  to  comply 
with  an  order  of  this  cltaracter.  It  Is  ex- 
pressly decided  In  Smyth  v.  Ames,  supra, 
that:  "The  state  cannot  justify  unreasonably 
low  rates  for  domestic  transportation,  con- 
sidered alone,  upon  the  ground  that  the  car- 
rier is  earning  large  profits  on  its  interstate 
business,  over  which,  so  far  as  rates  are 
concerned,  tbe  state  has  no  control;  nor  can 
tbe  carrier  justify  imreasouably  high  rates 
on  domestic  business  upon  tbe  ground  that 
It  will  be  able  only  In  that  way  to  meet 
losses  on  Its  interstate  business."  Tbe  doc- 
trine thus  declared  is  a  two-edged  sword. 
Tbe  carrier,  in  order  to  meet  losses  on  its 
Interstate  business,  cannot  deprive  tbe  peo- 
ple along  the  line  of  its  road  within  the 


state  of  reasonable  facilities  for  travel;  can- 
not oblige  them,  for  Instance,  to  travel  upou 
freight  trains  or  flat  cars,  or  to  be  satisfied 
with  what  Is  unreasonably  Inadequate  serv- 
ice. 

One  other  matter  deserves  mention.  Tbe 
order  is  in  the  alternative,  and  requires  de- 
fendant to  adopt  motor  car  service  for  pas- 
sengers on  its  line  if  that  be  found  practica- 
ble, or  to  establish  aud  maintain  separate 
passenger  train  service.  It  is  objected  that 
defendant  cannot,  without  violating  its  char- 
ter, comply  with  that  part  of  tbe  order  re- 
quiring it  to  operate  motor  cars,  aud  that 
tbe  board  of  railroad  commissioners  have  no 
jurisdiction  over  any  kind  of  a  railroad  ex- 
cept those  operated  by  steam.  Tbe  part  of 
tbe  order  requiring  the  estabilstameut  of 
motor  car  service  is  a  favor  to  defendant, 
and  intended  as  a  matter  of  grace,  and  not 
as  against  defendant.  The  order  requires 
separate  passenger  service  and  gives  defend- 
ant the  right  to  put  on  motor  cars  if  it  finds 
them  practicable.  The  suggestion  of  the 
use  of  motor  cars  came  from  defendant  In 
the  first  place,  and  the  answer  sets  up  that 
defendant  has  been  experimenting  with  that 
kind  of  cars,  and  that,  although  the  prac- 
tical  utility  of  motor  cars  Is  problematical. 
It  Is  defendant's  design  to  operate  them  if 
it  be  found  that  they  can  be  successfully 
and  economically  operated.  The  t)oard  pos- 
sessed tbe  power  to  order  separate  passen- 
ger trains  established,  and  we  need  not  stop 
to  inquire  Rito  its  power  to  authorize  motor 
cars  in  lieu  thereof.  If  that  part  of  the 
order  cannot  be  compiled  with  by  defendant 
because  motor  curs  cannot  be  successfully 
and  economically  operated,  or  if  the  charter 
of  defendant  forbids  it  to  change  its  motive 
power  and  operate  such  cars,  none  of  these 
things  can  relieve  it  of  the  duty  of  obeying 
the  other  part  of  tbe  order.  If  tbe  l>oard 
had  no  power  to  order  defendant  to  operate 
motor  cars,  so  much  of  the  order  is  merely 
surplusage.     The  rest  is  valid. 

The  peremptory  writ  will  issue. 


UNION    STOCKYARDS    NAT.    BANK    OF 

SOUTH  OMAHA,  NEB.,  v.  MAIKA 

et  al. 

(Supreme  Court  of  Wyoming.     Dec.  7,  1907.) 

1.  Appeal— Record— Impbopeb  Papers. 

The  original  papers  and  transcript  of  jour- 
nal entries  in  anotlier  case  between  the  same 
parties  lieiug  improperly  in  the  record  on  an 
appeal,  they  will  be  striclcen  from  the  files  and 
ordered  returned  to  tlie  court  below. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  3,  Appeal  and  Error,  {{  2823,  2824.] 

2.  Limitation  op  Actions— Law  Govebnino. 

Limitations  on  an  action  on  contract  are 
governed  by  the  law  of  the  place  where  tlie  ac- 
tion is  brought. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  33.  Limitation  of  Actions,  I!  4-8.11        ^ 
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3.  Same— Dejtubbeb, 

A  petition  is  demurrable  when  it  shows 
«n  its  face  that  limitationa  have  run. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §  670.] 

4.  Same— Revivor  of  Claim  — Involuntaby 
Payment. 

Tlio  application  of  proceeds  of  a  mortgage 
foreclosure  sale  on  the  mortgage  note  is  not  a 
IMiyment  which  arrests  the  running  of  limita- 
tions within  Kev.  St.  18S)i),  §  340(5,  under  which 
l)aymeuts  upon  a  demand  operate  to  extend  the 
time  for  suing  for  the  balance  due. 

[Ed.  Note. — For  eases  in  point,  see  Cent.  Dig. 
vol.  33.  Limitation  of  Actions,  SS  (531-636.] 

Error  to  District  Court,  Johnson  Countj'; 
C.  H.  I'nnnelee.  Judge. 

Action  by  the  Union  Stockyards  National 
Bank  of  South  Omnbn,  Neb.,  against  Amll  L. 
Afalka  and  another.  From  a  judgment  for 
defendants,  plaintlflT  brings  error.    Afflnned. 

Allen  G.  Fisher,  for  plaintiff  In  error.  Al- 
vin  Bennett  and  E.  E.  Enterline  (Clark,  Rln- 
er  &  Clark,  of  counsel),  for  defendants  In  er- 
ror. 

SCOTT,  J.  This  action  was  eouunenced  In 
the  district  court  of  Johuson  county  on  De- 
<'ember  28.  1904,  to  recover  upon  an  alleged 
balance  claimed  to  be  due  from  defendants 
In  error  to  plaintiff  In  error  iiix)n  two  certain 
promissory  notes.  A  demurrer  was  Inter- 
jjosed  to  the  petition,  and,  after  argument 
and  due  consideration,  the  court  sustained 
the  demurrer,  to  which  ruling  the  plaintiff 
excepted  and  elected  to  stand  upon  Its  peti- 
tion. Judgment  was  rendered  against  the 
plaintiff,  and  It  brings  the  case  here  on  er- 
ror. 

1.  The  defendants  In  error  have  filed  a  mo- 
tion to  strike  certain  papers  from  the  flies  as 
not  being  a  part  of  the  transcript  or  record 
in  this  ease.  The  Judgment  complained  of 
was  rendered  in  a  ease  dockete<l  as  No.  711 
In  the  <-ourt  below,  and  the  original  papers 
and  transcript  of  the  journal  entries  therein 
have  been  properly  certifled  and  retnmed  to 
this  court.  In  addition  to  these,  the  original 
papers  and  transcript  of  journal  entries  in 
another  case  between  the  same  parties  and 
entitled  the  same,  but  bearing  the  docket 
No.  (!77  in  the  court  lielow,  have  been  certi- 
fled and  returned  by  the  clerk  of  that  court. 
As  it  is  the  judgment  In  the  former  case 
which  is  here  sought  to  have  reviewed.  It  is 
apparent  that  the  files  and  journal  entries 
In  docket  No.  (!""  are  lmi)roperly  here.  The 
motion  will  be  grante<l,  and  the  clerk  of  this 
<-ourt  is  directed  to  return  to  the  clerk  of  the 
district  court  of  .Tohnson  county  the  files 
and  certified  journal  entries  In  case  No.  077. 

2.  From  the  in-titlon  It  appears  that  at 
Srmth  Omaha,  Neb.,  on  August  19,  1S'.)8,  the 
defendants  in  error,  for  value  roi-eived,  made, 
excuted,  and  delivered  their  joint  and  sev- 
eral promissory  note  to  R.  Becker  and  De- 
gan.  whereby  they  promised  to  pay  $.">.10() 
one  year  from  date,  with  Interest  at  the  rate 
of  10  per  cent,  per  annum.  At  the  same 
place,  on  August  30,  1808,  they  exe<"uted  to 


the  same  payee  and  on  the  same  terms  their 
joint  and  several  promissory  note  for  the  sum 
of  $4,050.  Both  of  these  notes  were  indorsed 
to  the  plaintiff  In  error.  A  real  estate  mort- 
gage was  given  by  defendants  In  error  to 
plaintiff  In  error  to  secmre  the  payment  of 
the.««  notes  upon  real  estate  owned  by  them 
and  situated  In  Dawes  county,  Neb.  There- 
after, and  upon  default  in  the  payment  of 
said  notes  and  Interest,  plaintiff  In  error  In- 
stituted suit  for  foreclosure  of  said  mortgage 
In  the  district  court  of  Dawes  county  In  the 
state  of  Nebraska,  and  such  proceedings  were 
had  that  judgment  and  decree  of  foreclosure 
was  entered  In  that  court.  The  Judgment  Is 
not  set  out  In  ha^c  verba,  but  from  the  allega- 
tions of  the  petition  that  court  rendered  Its 
Judgment  or  decree  In  rem,  but  no  personal 
judgment  for  deficiency  after  applying  the 
proceeds  of  the  mortgaged  property  on  the 
notes  was  rendered.  The  action  Is  for  a  bal- 
ance claimed  to  be  due  upon  the  notes  after 
allowance  of  credit  for  proceeds  of  sale  of 
the  mortgaged  propert.v.  The  dates  of  the 
notes  were  Aiigust  10  and  30. 1898,  respective- 
ly, and.  as  each  note  was  due  one  year  from 
Its  date,  more  than  five  years  had  elapsed 
since  the  notes  became  due  and  the  time  of 
the  commencement  of  this  action.  Statutes 
of  limitations  go  to  the  remedy,  and  not  to 
the  cause  of  action,  and.  such  being  the  case, 
an  action  upon  a  contract  Is  governed  by  the 
lex  fori  or  the  law  of  the  place  where  the 
action  Is  brought.  25  Cyc.  1018,  and  cases 
there  cited;  33  Cent.  Dig.  tit.  "LImltntion 
of  Actions,"  1 4.  The  time  within  which  an  ac- 
tion could  be  maintained  upon  these  notes  Is 
fixed  by  section  .S4r.4,  Rev.  St.  1899.  That 
section  Is  as  follows :  "Within  five  years  an 
action  uimn  a  specialtj-  or  an.v  agreement, 
contract  or  promise  In  writing,  and  on  all 
foreign  claims,  judgments  or  contracts,  ex- 
pressed or  Implied,  contracted  or  Incurred  be- 
fore the  debtor  becomes  a  resident  of  this 
state,  action  shall  lie  commenced  within  two 
years  after  the  debtor  shall  have  established 
his  residence  In  this  state."  It  Is  apparent 
from  the  allegations  of  tlie  petition  that  these 
notes  were  barred  b.v  the  statute,  unless  the 
application  of  the  proceeds  of  the  mortgaged 
proiKTty  arrested  the  rinining  of  the  statute, 
and  the  sufllciency  of  the  petition  In  that  re- 
spect ma.v  be  and  was  raised  by  demurrer. 
Cowhlck  V.  Shingle,  .5  Wj-o.  87,  37  Pac.  (589. 
2,")  L.  R.  A.  608,  Qit  Am.  St.  Rep.  17;  Marks 
V.  Board,  11  W.vo.  4as.  72  Pac.  8.94;  Col.  8. 
&  L.  Asso<'iation  v.  Clause.  13  Wyo.  10(5,  78 
Pac.  70a  Section  'Mm.  Rev.  St.  1809,  Is  as 
follows :  "When  payment  has  been  made  up- 
on any  demand  fouiuhnl  on  contract  or  a 
written  acknowledgment  thereof,  or  promise 
to  pay  the  same  has  been  made  and  signed 
by  the  party  to  be  charged,  an  action  ma.v 
he  brought  thereon  within  the  time  herein 
limited,  after  such  payment,  acknowledgment 
or  promise." 

In  Cowhlck  v.  Shingle,  supra,   this  court 
held  that  a  partial  payment  by  one  of  two 
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partlM  jointly  and  Beverally  llabl«  opon  a 
promissory  note  was  not  safflclent  under  sec- 
tion 3466  above  qnoted  to  suspend  the  mn- 
nlng  of  tbe  statute  In  favor  of  the  other. 
The  qnestlon  Us  fully  discussed  and  tbe  au- 
thorities are  reviewed  as  to  what  is  sufficient 
to  toll  tbe  statnte.  Mr.  Justice  Glai%  who  de- 
livered that  opinion  after  reviewing  many 
cases,  said :  "In  some  of  the  above  cases  the 
acknowledgment  or  partial  payment  relied 
npon  to  take  the  case  out  of  the  statute  was 
made  before  the  bar  of  tbe  statute  bad  be- 
<»me  complete ;  bat  In  my  judgment  there  la 
no  distinction  In  principle  between  tbe  legal 
effect  of  payment  made  before  or  after  the 
bar  of  the  statute  bad  attached.  In  either 
case  the  legal  effect  thereof  is  to  create  a 
new  cause  of  action.  •  ♦  •  Upon  the  whole 
case,  I  am  of  the  opinion  that  the  true  con- 
struction of  our  statute,  section  2381,  Rev. 
8t.  1887  (which  la  identical  in  language  with 
section  3466,  Rev.  St.  1809)  Is  that  given  by 
the  Supreme  Court  of  Ohio  in  Kerper  v. 
Wood,  48  Ohio  St  621,  29  N.  E.  502,  15  li. 
R.  A.  656,  viz. :  'A  payment,  an  acknowledg- 
ment, or  promise  In  writing  will  not  avail  to 
take  the  case  out  of  the  statutory  bar  unless 
made  by  a  party  to  be  charged  thereby,  or 
an  agent  authorized  for  that  express  pur- 
pose.' "  See,  also,  Bergman  v.  BIy,  66  Fed. 
40,  13  C.  C.  A.  319.  In  construing  a  statute 
of  similar  import  the  Supreme  Court  of  Ne- 
braska, In  Whitney  v.  Chambers,  17  Neb.  90, 
22  N.  W.  229,  52  Am.  Rep.  398,  held  that  "the 
payment  of  a  dividend  by  tbe  assignee  of  an 
Insolvent  debtor  Is  not  such  a  part  payment 
as  will,  under  section  22  of  tbe  Code,  take 
the  residue  of  the  debt  out  of  tbe  statutory 
limitation  as  against  such  debtor."  That 
court  said  later  in  reference  to  that  decision : 
"This  case  Is  sustained  by  the  great  weight 
«f  authority,  and  It  was  decided  and  rests 
upon  the  principle  that  the  sale  of  the  prop- 
erty of  the  maker  of  the  note  by  his  assignee 
and  his  application  of  the  proceeds  of  such 
sale  towards  the  payment  of  the  note  was  not 
a  voluntary  payment  made  on  the  note  by 
the  maker,  but  was  a  payment  In  Invltum, 
•  ♦  ♦  and  by  operation  of  law."  Moffltt 
▼.  Cnrr,  48  Neb.  403,  67  N.  W.  161,  58  Am. 
St.  Rep.  606.  In  Hughes  v.  Boone,  114  N.  O. 
64,  19  S.  B.  63,  the  Supreme  Court  of  North 
Carolina  held:  "A  partial  payment  of  a 
judgment  made  on  execution  does  not  Inter- 
rupt tbe  running  of  the  statute  of  limita- 
tions." In  Harper  v.  Pairley,  53  N.  T.  442, 
tbe  court  said:  "A  part  payment,  whether 
made  before  or  after  tbe  debt  Is  barred  by 
the  statute,  does  not  revive  the  contract,  un- 
less made  by  the  debtor  himself  or  by  some 
one  having  authority  to  make  a  new  promise 
on  his  behalf  for  tbe  residue."  In  Moffltt  ▼. 
Carr,  supra,  there  was  a  foreclosure  of  a 
trust  deed  or  mortgage  under  a  power  of 
sale  contained  therein  upon  land  situated  In 
Missouri,  and  the  bolder  of  the  note  indorsed 
tJie  amount  of  tbe  proceeds  upon  tbe  note, 
and  It  was  held  not  sufficient  to  arrest  the 


nmning  of  tbe  statute.  The  anthorltieB  uni- 
formly support  tbe  rule  thus  announced, 
though  there  la  a  difference  of  opinion  in  the 
adjudicated  cases  as  to  the  effect  of  the  appli- 
cation by  the  creditor  of  the  proceeds  of  col- 
lateral security  to  the  payment  of  the  debt. 
An  examination  of  those  cases  shows  that, 
where  sucb  application  has  been  made  pur- 
suant to  express  authority.  It  was  regarded 
as  the  act  of  the  maker  of  the  note,  and  thus 
constituted  a  part  payment  within  tbe  defini- 
tion of  the  statute.  That  question,  however, 
Is  not  presented  and  need  not  be  discussed 
further.  The  court  further  said:  "Had  tbe 
mortgage  made  by  Carr  conveyed  lands  la 
tbe  state  of  Nebraska,  had  the  mortgage  been 
foreclosed,  a  judicial  sale  made  of  the  prem- 
ises, and  the  proceeds  of  such  sale  indorsed 
upon  the  note  in  suit.  It  Is  quite  clear  that 
such  Indorsement  would  not  have  been  a  part 
payment  on  the  note,  within  the  meaning  of 
the  Code,  and  would  not  have  arrested  tbe 
running  of  the  statnte  of  limitations."  Where- 
ver the  question  has  arisen  In  a  foreclosure 
sale  under  a  power  contained  In  tbe  mort- 
gage, the  courts  with  the  exception  of  one 
case  In  Missouri,  which  has  since  been  repu- 
diated, have  proceeded  upon  tbe  theory  that 
the  act  of  the  creditor  in  such  case  repre- 
sents no  voluntary  affirmative  act  on  the  part 
of  the  debtor  from  which  a  promise  to  pay 
could  be  reasonably  Implied.  In  summrt  of 
this  rule,  and  as  to  what  constitutes  a  part 
payment  within  the  meaning  of  tbe  statnte, 
may  be  cited  the  following  cases,  viz. :  Holm- 
qulst  V.  Gilbert  (Colo.)  92  Pac.  232;  Wolford 
V.  Cook,  71  Minn.  77,  73  N.  W.  706,  70  Am. 
St  Rep.  312;  Lang  v.  Gage,  66  N.  H.  173, 
18  Atl.  795;  Gibson  ▼.  Lowndes,  28  S.  a 
285,  5  S.  E.  727;  Campbell  v.  Baldwin,  130 
Mass.  199 ;  Moffltt  ▼.  Carr,  supra ;  Westing- 
bouse  Co.  T.  Boyle,  126  Mich.  677,  86  N.  W. 
136,  86  Am.  St  Rep.  670;  Regan  v,  Williams, 
88  Mo.  App.  577,  overruling  Bender  v.  Mar- 
kle,  37  Mo.  App.  234;  19  A.  &  E.  Ency.  of 
Law  (2d  Ed.)  328,  and  volume  8  of  Supplement; 
and  cases  cited  In  footnotes;  25  Cye.  1370, 
and  cases  there  cited ;  83  Cent  Dig.  tit  "Lim- 
itation of  Actions,"  I  631,  and  cases  there 
cited.  The  application  of  the  proceeds  of  tbe 
sale  to  the  payment  of  the  notes  was  by 
order  of  the  court  and  tbe  most  that  can  be 
said  Is  that  It  operated  as  a  payment  pro 
tanto.  It  did  not  revive  the  unpaid  balance, 
or  arrest  the  running  of  the  statute,  for  It 
was  an  enforced  part  payment  made  pursu- 
ant to  the  order  of  tbe  court  and  in  accord- 
ance with  a  judgment  in  rem,  and  In  so 
far  as  the  makers  of  the  notes  are  concern- 
ed was  an  Involuntary  payment  Gibson  v. 
Lowndes,  supra;  Thomas  v.  Brewer,  66 
Iowa,  227,  7  N.  W.  671 ;  B«iton  v.  Holland, 
68  Vt  633,  8  Atl.  822.  In  Lang  v.  Gage,  su- 
pra, the  rule  Is  thus  stated:  "Part  payment 
alone  Is  merely  an  acknowledgment  of  Indebt- 
edness pro  tanto.  •  •  »  The  efficiency  of 
a  payment  to  avert  the  effect  of  the  statute 
of  limitations  as  a  bar  rests  in  the  conscious 
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and  Toluntary  act  of  tbe  debtor  explainable 
only  as  a  recognition  and  confession  of  tbe 
existing  liability.  ♦  ♦  •  It  must  appear 
tbat  the  payment  was  a  partial  one,  and 
made  under  sneh  circumstances  as  to  show 
tbat  the  debtor  understood  that  he  tvas  liable 
to  pay  the  residue  of  tbe  debt,  and  bis  will- 
ingness to  pay  It."  To  the  same  effect  Is 
Blair  V.  Lynch,  105  N.  Y.  636,  11  N.  E.  »47. 
In  Campbell  v.  Baldwin,  supra,  the  court 
say :  "In  the  case  at  bar  the  plaintiff  execut- 
ed a  mortgage  In  wbicb  be  gave  to  tbe  mort- 
gagee a  iwwer  to  sell  tbe  estate  and  to  ap- 
propriate the  proceeds  to  the  payment  of  tbe 
mortgage  debt.  But  this  cannot  be  fairly 
construed  as  an  authority  to  the  mortgagee  [ 
to  make  a  new  promise  on  behalf  of  tbe 
mortgagor  to  pay  tbe  debt,  so  as  to  avoid  the 
statute  of  limitations."  So,  In  the  case  be- 
fore us  tbe  action  of  tbe  district  court  of 
Dawes  county,  Xeb..  was  limited  to  an  Inter- 
pretation and  adjudication  of  the  rights  of 
tbe  parties  under  tbe  mortgage,  and  no  Juris- 
diction existed  In  the  court,  and  the  makers 
of  the  note  did  not  create  nor  was  any  one 
authorized,  so  far  as  the  petition  shows,  to 
create  a  new  liability  on  their  part. 

It  follows  that  the  order  of  the  district 
court  In  sustaining  tbe  demurrer  to  the  |)etl- 
tlon  was  correct,  and  tbat  the  Judgment  should 
be  affirmed. 

Affirmed. 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


FIELD  et  al.  v.  LEITER  et  al. 

(Supreme  Conrt  of  AV.voming.    Dec.  7,  1007.) 

Judgment— Essentials  in  General. 

In  pronouncinj;  judftmont  on  isKues  between 
the  parties  1o  a  suit,  tbe  court  need  not  include 
therein  a  statement  or  determination  of  its  ef- 
fect on  other  designated  persons. 

On  petition  for  rehearing.     Denied. 
For  former  opinion,  see  90  Pac.  378. 

POTTER,  C.  J.  Upon  petition  for  rehear- 
ing. It  is  again  insisted  on  behalf  of  tbe 
plaintiffs  in  error  that  the  rights  of  the  inter- 
vening petitioner,  Mrs.  Magee.  and  her  sis- 
ter, should  have  been  considered  in  the  parti- 
tion proceedings,  and  those  rights  determined. 
It  Is  also  seemingly  urged  that  there  is  some 
uncertainty  In  tlie  opinion  previously  deliver- 
ed in  this  cause  relative  to  the  persons  bound 
by  tbe  JudKinent  appealed  from.  Since  this 
court  did  not  assume  to  decide,  but  expressly 
declined  to  decide,  whether  there  were  any 
persons  other  than  the  immediate  parties  to 
the  suit  who  were  or  would  be  cwicluded  by 
tbe  Judgment,  It  may  be  true  that  such  ques- 
tion Is  left  uncertain,  but  not  more  so  than 
hi  the  case  of  any  other  Judgment.  AVe  are 
not  aware  of  any  custom  or  rule  rendering  It 
necessary  for  the  court  pronouncing  a  Judg- 
ment upon  tbe  Issues  between  the  parties  to 
a  suit  to  include  therein  a  statement  or  de- 


termlnatton  of  its  effect  upon  other  designat- 
ed persmis. 

The  first  suggestion  of  tbe  necessity  for  ad- 
ditional parties  came  after  tbe  partition  com- 
missioners bad  made  and  filed  their  award. 
The  trial  court  declined  to  admit  the  new 
parties,  holding  it  unnecessary  to  decide 
what  their  rights  to  the  lands  were  under 
the  trnst  deed  to  Field,  or  tbe  effect  upon 
them  of  the  Joint  consent  of  Field,  the  trus- 
tee, and  Pratt,  tbe  life  tenant,  to  the  decree 
of  partition,  or  the  extent  to  which  tbe  trus- 
tee and  the  life  tenant  represent  and  bind 
other  parties.  Upon  error  in  this  court,  there- 
fore, the  question  was.  in  this  respect,  wheth- 
er the  suggested  new  parties  were  necessarj- 
parties  to  a  disposition  of  the  cause  upon  the 
Issues  made  upon  the  pleadings  between  the 
parties  to  the  suit;  and  we  held  u|K>n  tiie 
grounds  set  forth  in  the  opinion  tbat  they 
were  not.  Whether  or  to  what  extent  such 
parties  are  or  may  be  bound  by  the  proceed- 
ings and  Judgment  was  not  therefore  a  ques- 
tion Involved  In  this  cause.  We  cannot  con- 
ceive that  the  former  opinion  which  fully  ex- 
plained our  views  Is  reasonably  capable  of 
misconstruction.  The  statement  in  tbe  opin- 
ion that  only  the  parties  to  the  suit  und  otli- 
ers  "virtually  represented  by  them"  would  be 
bound  merely  expressed  a  general  principle 
applicable  to  all  Judgments,  and  was  not  in- 
tended to  Indicate  whether  or  not  any  person 
Interested  in  this  appeal  was  virtually  repre- 
sented In  the  suit.  Counsel  seems  to  regard 
the  use  of  the  word  "virtually"  as  throwing 
a  cloud  of  uncertainty  about  tbe  question; 
but  tbe  employment  of  tbat  word  in  t<peaklng 
of  the  representation  by  a  party  of  others 
not  personally  named  or  summoned  as  par- 
ties is  not  unusual.  Story's  Eq.  Jur.  6oG;  2 
Black  on  Judg.  I  061 ;  15  Ency.  PI.  &  Pr.  629. 
We  do  not  believe  that  a  reiteration  of  our 
views  upon  the  questions  In  tbe  cose  and  tbe 
reasons  therefor  would  serve  any  useful  put- 
pose. 

It  Is  now  further  suggested  tbat  we  over- 
looked the  undue  baste  with  which  the  pro- 
cetMlIngs  In  the  trial  court  were  bad.  We  do 
not  think  that  the  record  discloses  such  haste 
as  would  tend  to  discredit  the  fairness  of 
the  proceedings  or  tbe  award. 

Rehearing  will   be  denied. 


BEARD,  J.,  concurs, 
sit 


SCOTT,  J.,  did  not 


BROWN  et  al.  v.  GRADY. 
(Supreme  Court  of  Wyoming.    Dec.  7,  1907.) 

1.  Principal  and  .\qent— Powers  of  Agent 
—Special  .\oescv. 

One  denlins  with  a  special  agent  with  llm- 
lt.e<l  authority  is  bound  to  know  the  extent  of 
the  authority. 

I  Ed.  Note. — For  cases  in  point,  see  Ont.  Dig. 
vol.  40,  Principal  and  Agent,  {  :>30.1 

2.  Same— Sale  by  Agent. 

The  owner  of  land  agreed  to  sell  it  for 
$2,200,  $400  cash,  the   balance  in  four  equal 
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paymente.  and  a  deed  to  be  given  on  imjment  of 
the  second  installment,  provided  the  taxes  and 
ditch  stock  were  kept  paid  np  and  all  assess- 
ments worked  out  by  the  vendee.  The  owner'a 
agent  contracted  with  the  vendee  to  deliver  a 
deed  on  payment  of  the  first  annual  payment 
of  $4IV);  no  provision  being  made  in  the  con- 
tract for  the  payment  of  taxes,  ditch  stock,  or 
asspssments.  Held,  that  the  agent  exceeded  his 
authority,  and  that  the  owner  was  not  bound  by 
the  contract. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §8  556-563.1 

3.  Payment — Sai.e  of  Land. 

The  owner  of  laud  authorized  a  sale  there- 
of by  his  agent  on  certain  terms,  $400  cash  to 
be  paid  by  the  vendee.  The  agent  made  an  un- 
authorized contract  of  sale,  and  wrote  the  ovra- 
er  that  the  vendee  had  deposited  the  $400  in 
a  bank,  to  be  paid  over  on  delivery  of  abstract 
of  title,  etc.  Held,  that  there  was  no  payment 
to  the  agent  as  such,  and  that  the  transaction 
only  amounted  to  an  offer  by  the  vendee  to 
purchase. 

4.  Ejectment  —  Compensation  fob  Impbove- 
MEXTS— Occupying  Claimants  Act. 

One  who  took  and  held  possession  of  land. 
but  not  by  virtue  of  any  contract  or  agreement 
from  or  under  a  person  claiming  title  derived 
from  the  public  records  or  otherwise,  is  not  en- 
titled to  tne  benefits  of  the  occupying  claimants 
act. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  17,  Ejectment,  §8  483-501.] 

5.  Vendob  and  Pubchaskb— Right  to  Bents 
AND  Pbofits. 

A  vendee  of  land,  having  a  right  to  the  pos- 
session thereof  on  completion  of  his  contract  of 
purchase,  was  entitled  to  recover  the  rents  and 
profits  from  the  date  of  such  completion  from 
one  wrongfully  in  poesession,  although  no  deed 
had  been  executed  oy  the  vendor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  88  404-406.1 

Error  to  District  Court,  Big  Horn  County ; 
Carroll  H.  Parmelee,  Judge. 

Action  by  Jenny  Grady  against  Marlon  F. 
Brown  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Stotts  &  Blame  and  John  P.  Amott,  for 
plaintiffs  in  error.  Clark  &  Bluer  and  Charles 
A.  Blake  (John  D.  Clark,  T.  Blake  Kennedy, 
and  C.  A.  Axtell,  of  counsel),  for  defendant 
in  error. 

BEARD.  J.  This  action  was  commenced  by 
the  defendant  in  error  against  the  plaintiffs 
In  error  to  recover  the  possession  of  certain 
real  estate  situated  in  Big  Horn  county,  and 
for  damages  for  the  unlawful  detention  there- 
of. She  alleged  in  her  petition  that  she  pur- 
chased the  premises  on  the  15tb  day  of  April, 
1905,  and  ever  since  that  date  has  been  the 
owner  and  entitled  to  the  possession  of  the 
premises,  and  that  the  defendants  dnring  all 
of  that  time  have  been  unlawfully  in  the  pos- 
session of  the  same,  and  have  kept  her  out  of 
possession,  to  her  damage  in  the  sum  of  $1,- 
500.  The  defendants  answered  jointly,  deny- 
ing the  allegations  of  the  petition,  except  that 
they  had  been  during  all  of  the  times  stated 
in  the  petition  and  were  then  in  possession  of 
the  premises,  and  alleging  that  on  March  1, 
1004,  the  premises  were  owned  by  one  E.  A. 
Scott,  and  that  immediately  prior  to  that  date 
said  Scott  authorized  one  Ira  E.  Jones  to  sell 


the  premises  for  the  consideration  of  $2,200, 
payable  as  follows :  $400  cash  and  the  bal- 
ance of  $1,800  to  be  divided  Into  four  pay- 
ments due  in  one,  two,  three,  and  four  years, 
and  to  bear  interest  at  the  rate  of  10  per  cent. 
per  annum  from  date  of  gale ;  that  on  March 
1,  1904,  Scott,  acting  by  and  through  bis  said 
agent,  sold  and  delivered  possession  of  the 
premises  to  the  defendant  Brown  upon  the 
terms  above  stated,  and  that  Brown  paid  to 
said  agent  the  first  payment  of  $400  in  cash ; 
that  by  the  terms  of  said  sale  it  was  agreed 
that  Scott  would  execute  and  deliver  to 
Brown  a  contract  covering  the  terms  of  said 
sale,  agreeing  that,  upon  payment  of  the  de- 
ferred payments,  Scott  would  execute  and 
deliver  to  Brown  a  good  and  sufficient  war- 
ranty deed  conveying  the  premises  to  Brown 
free  and  clear  of  all  Incumbrance;  that  Scott 
had  failed  to  execute  and  deliver  said  con- 
tract, and  that  Brown  was  ready  and  willing 
to  perform  his  part  of  the  agreement;  that 
between  March  1,  1904,  and  the  commence- 
ment of  this  action  Brown  had  made  valuable 
and  permanent  improvements  upon  the  premi- 
ses In  good  faith  of  the  value  of  $843.30,  for 
no  part  of  which  he  had  been  reimbursed; 
and  that  defendant  James  had  no  interest  in 
the  premises  other  than  as  an  employd  of 
Brown.  The  plaintiff  replied,  denying  the 
new  matters  pleaded  in  the  answer,  and  al- 
leged that  on  February  23,  1904,  Scott  and 
wife  executed  a  bond  for  a  deed  to  plaintiff, 
the  terms  of  which  she  complied  with,  and  on 
April  15, 1905,  received  from  Scott  and  wife  a 
deed  to  the  premises  as  alleged  in  her  peti- 
tion. The  cause  was  tried  to  the  court  with- 
out a  jury,  and  judgment  rendered  in  favor 
of  plaintiff  and  against  the  defendants  for 
the  recovery  of  possession  of  the  premises 
and  $500  damages,  and  defendants  bring  the 
case  here  on  error. 

Three  questions  have  been  presented  and 
argued  in  the  briefs  of  counsel:  (1)  The  au- 
thority of  the  agent,  Jones,  to  bind  Scott  as 
he  attempted  to  do ;  (2)  the  right  of  Brown  to 
reimbursement  for  improvements  as  an  occu- 
pying claimant:  and  (3)  the  right  of  Mrs. 
Grady  to  rent  before  receiving  a  deed  to  the 
premises. 

To  prove  the  authority  of  the  agent,  Jones, 
the  defendants  below  offered  in  evidence  a 
letter  from  Scott  to  Jones,  dated  February 
20,  1904,  which  is  the  only  evidence  of  the 
authority  of  the  agent,  and  states  the  terms 
upon  which  Scott  would  seli.  The  portion  of 
that  letter  containing  the  terms  and  condi- 
tions of  sale  are  as  follows :  "I  will  sell  and 
take  $400.00  cash  If  you  cannot  do  any  better, 
or  get  more  cash  and  divide  into  four  equal 
payments  on  balance.  Will  contract  to  the 
effect  that  I  will  make  deed  to  the  place  as 
soon  as  the  second  note  is  paid  and  taxes 
and  ditch  stock  is  kept  paid  up,  and  none  of 
the  ditch  stock  sold  to  any  one  and  all  assess- 
ments worked  out.  I  would  want  10  per  cent 
on  all  deferred  payments  in  any  case."  The 
agreement  upon  which  Brown  relies  in  this 
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action  Is  as  follows:  "Tbermopolls,  Wy- 
oming. March  1st,  1904.  This  Is  to  certify 
that  we  have  this  day  sold  to  Marion  F. 
Brown  tlie  following  real  estate,  to  wit :  [De- 
scribluft  it] — for  the  sum  of  two  thousand  two 
hundred  (?2,200.00)  dollars,  and  that  we  have 
this  day  received  the  gum  of  four  hundred 
(^400.00)  dollars  as  part  payment  of  the  pur- 
chase price  of  said  real  estate.  The  balance 
of  eighteen  hundred  ($1,800.00)  dollars  to  be 
divided  In  four  (4)  e<iunl  payments  due  in 
one  (1),  two  (2),  three  (3)  and  four  (4)  years 
from  this  date  with  interest  at  tlie  rate  of 
ten  (10)  per  cent,  per  annum  payable  annual- 
ly from  this  date.  A  contract  is  to  l)e  entered 
into  providing  that  upon  the  payment  of  the 
first  annual  payment  of  four  hundrinl  (.'?4()0.f»0) 
dollars  and  interest  that  a  good  and  sutlicient 
warranty  deed  is  to  be  made  conveying  said 
real  estate  to  the  said  Marion  K.  Brown,  at 
which  time  the  said  Marlon  F.  Brown  is  to 
execute  a  mortgage  covering  the  said  real  es- 
tate securing  the  payment  of  the  three  (3) 
deferred  payments.  B.  A.  Scott  and  Mary  A. 
Scott,  by  Ira  E.  Jones,  Their  Agent."  It  is 
quite  apparent  that  the  terms  contained  lu 
this  instrument  are  not  the  terms  upon  which 
Jones  was  authorized  to  sell.  It  contains  no 
])rovision  for  the  paj'nieut  of  taxes,  keeping 
the  ditch  stoeli  paid  up  or  for  keeping  the 
assessments  worked  out  by  Brown,  and  pro- 
vides for  a  deed  from  Scott  to  Brown  when 
the  first  instead  of  the  second  note  is  paid — 
leaving  out  of  consideration  the  fact  that  the 
first  annual  payment  is  made  by  this  Instru- 
ment $400,  instead  of  $450.  Upon  the  face  of 
the  Instrument,  Scott  was  required  to  deed 
the  land  upon  the  payment  of  $800,  instead 
of  $1,300,  as  stated  in  his  letter  of  February 
20th.  Brown  was  dealing  with  a  siieclal 
agent  with  limited  authority,  and  he  was 
bound  to  know  the  extent  of  the  agent's  au- 
thority. This  principle  is  too  well  settled  to 
require  the  citation  of  authorities;  but  see  1 
Enc.  Law  (2d  Ed.)  987.  We  think  the  agent 
clearly  exceeded  his  authority  in  executing 
the  instrument  above  set  out;  and  this  at- 
tempted sale,  not  having  been  ratified  by 
Scott,  was  invalid,  and  he  was  not  bound 
thereby. 

Counsel  for  defendants  in  error  place  some 
reliance  upon  the  payment  of  the  $400  by 
Brown  to  Jones;  the  court  having  found 
"that  the  defendant  Brown  paid  to  the  said 
Ira  E.  Jones,  agent,  on  said  agreement  [being 
Defendants'  Exhibit  2]  the  sum  of  $400  at  the 
time  of  the  execution  of  said  contract,  on  the 
J  St  day  of  March,  1904."  But  this  money 
never  was  paid  to  or  received  by  Scott,  and 
Jones  could  not  bind  him  by  the  receipt  of 
money  on  a  contract  which  he  (Jones)  had 
no  authority  to  make.  The  conditions  on 
which  this  money  was  paid  to  and  received 
by  Jones  is  explained  by  his  letter  to  Scott, 
which  was  admitted  in  evidence  without  ob- 
jection, and  the  statements  therein  contained 
were  not  denied  by  Brown.  The  letter  is 
dated,   "First  National   Bank,   ThennoiMlis, 


Wyo.,  March  1st,  1904,"  and  contains  the  fol- 
lowing statement :  "The  agreement  is  as  fol- 
lows: The  purchase  price  Is  $2,200.00,  $400.- 
00  is  now  deposited  here  to  be  paid  to  you 
when  you  furnish  abstract  of  title  or  proof 
that  your  title  Is  good,  which  will  be  deter- 
mined when  you  send  into  this  bank  all  of 
the  pai)ers  you  have  conveying  title,  and  re- 
turning the  inclosed  bond  for  a  dc(Hl  duly 
sign»'d  and  witnessed,  you  filling  in  prior 
to  signing  the  numbers  of  the  land  and  date 
of  signing.  When  the  i)ai)ers  are  returned  as 
iviiuested,  and  your  title  fotmd  good,  the 
$400.00  will  be  paid  over  and  notes  executed 
as  per  the  bond  for  a  deed  and  forward  t» 
.vou,  and  on  Jan.  Ist.  liK)."i.  the  first  note  and 
all  accrued  interest  will  be  paid,  and  at  that 
time  you  are  to  execute  a  warranty  deed  and 
Brown  Is  to  secure  the  remaining  three  notei> 
with  a  mortgage  deed  on  the  land  he  gets 
from  you.  •  •  •  I  trust  that  my  action  in 
this  matter  is  fully  satisfactory  to  you,  and 
that  you  may  be  able  to  show  that  your  title 
is  good  and  that  the  deal  will  stand."  It  la 
clear,  we  think,  that  this  money  was  not  paid 
to  or  received  by  Jones  as  agent  for  Scott,  but 
was  deposited  In  the  bank  of  whidi  Jones 
was  cashier  to  be  paid  only  ujwn  the  per- 
formance by  Scott  of  certain  conditions,  and 
that  the  transaction  between  Jones  and  Brown 
amounted  to  no  more  than  an  offer  by  Brown 
to  purchase  on  certain  terms,  which  offer  wa& 
not  accepted  by  Scott.  Brown  did  not  take^ 
or  hold  possession  of  the  premises  by  virtue 
of  a  contract  or  agreement  from  and  under 
any  person  claiming  title  derived  from  the 
public  records  or  otherwise,  and  was  not 
therefore  entitled  to  the  benefits  of  the  occu- 
l)ying  claimants  act.  The  possession  of  the 
defendants  being  without  authority  and 
wrongful,  and  the  evidence  being  sufficient  to- 
show  a  legal  right  to  possession  in  the  plain- 
tiff below  from  and  after  the  completion  of 
her  contract  of  purchase,  which  was  about 
March  24,  1904,  she  was  entitled  to  recover 
the  rents  and  profits  of  the  premises  from 
that  date,  and  we  find  no  error  in  the  Judg- 
ment of  the  district  court  In  that  respect,  no- 
objection  being  made  that  the  judgment  is 
not  supported  by  the  pleadings. 

The  plaintiffs  In  error  having  failed  to 
prove  the  authority  of  the  agent  to  make  the 
contract  under  which  they  took  i)o.ssesslon» 
the  judgment  of  the  district  court  was  right., 
and  accordingly  Is  affirmed. 

AHirmed. 

POTTER,  C.  J.,  and  SCOTT,  J.,  concur. 


BOSWBLL  V.  FIRST  NAT.  BANK  OT 

LARAMIE. 

(Supreme  Court  of  Wyoming.     Dec.  7,  1907.> 

1.  Partnership— MoBTGAOES — ^Valtditt. 

Under  Rev.  St.  1899,  §  2808,  providing  that 
a  chattel  mortgage  of  partnership  property  must 
be  executed  by  each  member  of  the  firm,  a 
chattel  mortgage  of  firm  property  to  secure  & 
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firm  debt,  executed  by  a  partner  on  his  own 
behalf  and  as  attorney  for  his  copartners,  un- 
der a  power  of  attorney,  executed  by  the  co- 
partners, authorizing  the  partner  to  execute  a 
mortgage  of  i>artnership  property  for  firm  debts, 
is  valid. 

[Ed.  Xote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  §  223.] 

2.  acknowlkdgment— dlsquaufication  of 
Offices. 

An  officer  financially  or  beneficially  inter- 
ested in  the  transaction  is  incompetent  to  cer- 
tify the  acknowledgment  of  an  instrument 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.   1,  Acknowledgment,  {|  104-110.) 

3.  Samk. 

The  interest  of  a  stockholder  h>  a  corpo- 
ration is  such  as  to  disqualify  him  from  taking 
an  acknowledgment,  where  the  corporation  is  a 
party  to  the  instrument. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Acknowledgment  §  100.] 

4.  Same— Recobd  of  Defectivelt  Acknowl- 
edged iNSTBUlfENTB  —  COHBTBUCTIVE  NO- 
TICE. 

Where  the  infirmity  in  an  instrament  arising 
from  the  disqualification  of  the  officer  taking  the 
acknowledgment  thereof  is  not  apparent  on  the 
face  thereof,  or  certificate  of  acknowledgment 
bat  the  acknowledgment  appears  to  be  regular 
and  to  have  been  properly  taken,  and  the  instru- 
ment is  one  which  would  not  be  invalidated  as 
between  the  parties  by  a  defective  acknowledg- 
ment, the  recording  of  the  iustmment  operates 
as  constructive  notice,  notwithstanding  the  la- 
tent defect  in  the  acknowledgment. 

SEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  1,  Acknowledgment,  J  55.] 

5.  Saue. 

Where  an  instrument  is  on  its  face  recorda- 
ble, and  it  is  recorded,  the  record  is  constructive 
notice  to  those  chargeable  with  record  notice. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Acknowledgment,  §  55.] 

6.  Sake. 

The  acknowledgment  of  a  chattel  mortgage 
to  a  bank  was  taken  by  a  stockholder  of  the 
bank.  The  acknowledgment  was  on  its  face 
regular,  so  as  to  entitle  the  mortgage  to  be  re- 
corded. It  was  filed  for  record.  Renewal  af- 
fidavits filed  were  made  by  an  agent  of  the  bank. 
The  affidavits  were  regular,  but  the  officer  taking 
them  was  a  stockholder.  Held,  that  the  mort- 
gage and  affidavits  operated  as  couKtructive  no- 
tice to  a  subsequent  purchaser  of  the  mort- 
gaged chattels. 

[E>].  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  {  55.] 

7.  Evidence— DocuMENTABY  E>iriDENCB— Pbe- 

LiIHINABT   PaOOF   OF   EXECUTION. 

Under  the  general  rule  at  common  law  the 
best  evidence  to  prove  the  execution  of  a  deed 
is  the  testimony  of  the  subscribing  witness,  if 
available ;  if  not.  the  proof  of  his  handwriting, 
if  available;  and,  if  neither  is  available,  it  is 
competent  to  prove  the  signature  of  the  grantor. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20.  Evidence,  §i  1594-1597.] 

&  Same. 

An  attesting  witneaa  who  is  not  within  the 
jarisdiction  of  the  court  is  regarded  as  unavail- 
able, and  proof  thereof  is  sufficient  to  let  in  sec- 
ondary evidence  of  the  execution  of  the  instru- 
ment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  i  150U.} 

9.  Same. 

Where  the  execution  and  attestation  of  an 
instrument  occurred  out  of  the  jurisdiction  of 
the  coort  it  will  b«  presumed,  in  the  absence 
of  contrary  evidence,  that  the  subscribing  wit- 
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ness  is  out  of  the  jurisdiction  at  the  time  of 
the  trial  and  that  proof  of  the  handwriting  of 
the  attesting  witness  is  not  attainable  within  the 
jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  |  1600.] 

10.  Same. 

An  agent  appointed  by  power  of  attorney 
was  called  as  a  witness  to  prove  the  execution 
of  the  power  and  was  shown  the  instrument, 
which  on  its  face  showed  that  the  makers  re- 
sided in  sister  states.  By  the  certificates  of  ac- 
knowledgment it  appeared  that  the  acknowledg- 
ments were  respectively  taken  in  the  atatcH 
where  the  makers  resided.  There  was  one  wit- 
ness to  the  signature  of  each  maker.  The  agent 
testified  that  the  makers  resided  in  sister  states, 
that  one  of  them  had  never  been  in  the  state, 
and  that  the  other  had  frequently  been  in  the 
state,  but  had  never  had  his  place  of  residence 
there,  and  that  he  knew  that  the  attesting  wit- 
ness to  the  signature  of  one  of  the  makers  re- 
sided at  the  time  of  the  execution  of  the  instru- 
ment in  a  sister  state,  and  that  he  supposed  the 
other  witness  lived  in  a  sister  state.  Ueld  suffi- 
cient to  permit  proof  of  the  signatures  of  the 
makers. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  i  1600.] 

11.  Writ  of  Erbob — Objections  to  Evidence 
—Review. 

Objections  to  the  proof  of   the  execution 

of  an  instrument,  that  it  had  not  been  proved 
that  the  attesting  witnesses  were  beyond  the  ju- 
risdiction of  the  court  and  that  no  sufficient  rea- 
son was  shown  why  the  witnesses  were  not  pres- 
ent, do  not  raise  on  appeal  the  objection  that  the 
proof  of  the  genuineness  of  the  signatures  of  the 
parties  to  the  instrument  was  insufficient. 

12.  Pbincipai.  and  Agent— Appointment  op 
Agent  — PowEBs  of  Attobney  — Attesta- 
tion. 

A  power  of  attorney  executed  by  "Julia  A. 
Bird"  and  "William  J.  Bird"  was  attested  as 
follows:  "Signed  •  •  •  in  presence  of  James 
Bayne.  as  to  J.  A.  B.,  M.  Michaelson,  as  to  \V. 
J.  B."  Held,  that  the  attestation  was  suffi- 
cient as  against  an  objection  to  the  use  of  ini- 
tials to  designate  the  signatures  attested. 

13.  Acknowledgment  —  Cebtificate  of  Ac- 
knowledgment—Supwcienot. 

A  certificate  of  acknowledgment  of  a  power 
of  attorney,  which  recites  that  the  grantor  ac- 
knowledged it  to  be  '*her  free  and  voluntary 
act  for  the  uses  and  purposes  therein  set  forth." 
is  sufficient  within  Rev.  St.  1890.  §  27.">2.  pre- 
scribing the  form  of  certificate  of  acknowle<lg- 
ment 

[E3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Acknowledgment,  {  151.] 

14.  Same. 

A  certificate  of  acknowledgment  of  a  power 
of  attorney,  which  recites:  "Personally  came 
before^  me  [name  of  grantor].  wbo!«e  name  is 
subscribed  to  the  within  instrument,  and  ac- 
knowledged the  same  free  and  vohmtari-"— is 
sufficient  within  Rev.  St.  1899,  »  2741,  2752. 
providing  for  the  execution  and  acknowledgment 
of  deeds,  etc.,  and  prescribing  the  form  of  cer- 
tificate of  acknowledgment 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  f  151.] 

15.  Same. 

A  power  of  attorney  executed  by  two  gi-an- 
tors  was  dated  July  17,  1891.  The  certificate 
of  acknowledgment  of  one  of  them  showed  that 
her  acknowledgment  was  taken  July  21st,  fol- 
lowing. The  certificate  of  the  acknowledgment 
of  the  other  grantor  was  dated  "this  29th  day 
of  July."  The  officer  stated  that  his  commission 
expired  in  1893.  Held,  that  the  omission  of  the 
year  from  the  certificate  of  acknowledgment  did 
not  render  the  instrument  defective;    the  facts 
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authorizing  the  pTesumption  that  the  acknowl- 
edgment was  taken  in  July,  1891. 

16.  Same. 

Though  the  statute  requires  that  the  true 
date  of  making  an  acknowledgment  of  an  instru- 
ment shall  be  stated  in  the  certificate  thereof, 
the  rule  is  that  it  is  sufficient  if  the  date  appears 
by  evidence  within  the  instrument  itself. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  i  160.] 

17.  Same. 

A  certificate  of  acknowledgment  is  liberally 
construed,  and,  where  an  omiHsion  can  be  sup- 
plied by  a  reasonable  construction  of  the  whole 
instrument,  it  is  sufficient. 

18.  Pbincipal  and  Agent— Power  of  Attob- 
NET— Authority  of  Agent. 

A  power  of  attorney  by  partners  author- 
ized a  copartner  to  execute  mortgages  of  partner- 
ship property  to  secure  firm  debts.  The  power, 
which  was  a  continuing  one,  was  executed  in 
1801  and  recorded  in  1896.  The  copartner  dur- 
ing the  continuance  of  the  partnership  executed 
a  mortgage  in  1808.  Held,  that  the  mortgage 
was  within  the  power;  a  revocation  by  act  of 
the  parties  during  the  existence  of  the  partner- 
ship not  being  presumed. 

10.   PaBTNEBSIIIP— MOBTGAGES  —  DEBT  SECUR- 
ED. 

A  mortgage  of  partnership  property  was 
given  to  secure  firm  debts,  and  included  therein 
a  note  signed  by  a  partner,  and  made  payable 
to  the  firm,  and  indorsed  by  the  partner  to  the 
mortgagee.  The  partner  signed  the  note  solely 
for  the  accommodation  of  the  firm,  and  it  repre- 
sented a  firm  debt.  Held,  that  the  note  was 
properly  included  in  the  mortgage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  as,  Partnership,  §  223.] 

20.  Replevin— Petition — Venue. 

Under  Rev.  St.  1800,  §  3505,  providing  that 
actions  not  mentioned  in  preceding  sections, 
which  do  not  mention  replevin,  must  be  brought 
in  the  county  in  which  defendant  resides,  and 
sections  4146,  4158,  41.')9,  relating  to  replevin, 
replevin  is  not  a  local  action,  and  need  not  be 
brought  where  the  goods  are  detained,  and  the 
petition  need  not  allege  the  venue  of  the  de- 
tention. 

[£>1.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  §  118%.] 

21.  Same— Natube  of  Action. 

Replevin  is  an  action  for  the  recovery  of 
chattels  wrongfully  taken  and  detained,  or 
wrongfully  detained ;  the  gist  of  the  action  being 
indifferently  stated  to  be  tne  "wrongful"  or  "un- 
lawful" detention. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   42,   Replevin,  S  1.] 

22.  Same— Petition— Sufficiency. 

A  petition  in  replevin,  which  alleges  a 
"wrongful"  detention,  is  not  bad  for  failure  to 
allege  that  the  detention  was  illegal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  §  210.] 

23.  Chattel  Mobtoaoes—Repi,evin— Persons 
Entitled  to  Sue— Rigiith  of  Mobtgagee. 

A  mortgagee  may  maintain  replevin  on  de- 
fault in  the  conditions  of  the  mortgage,  though 
be  has  never  had  actual  posses-jion. 

[Ed.  Note. — For  cases  in  point,  see  Cent..  Dig. 
vol.  0,  Chattel  Mortgages,  §  310.] 

24.  Same. 

Where  *  mortgagor  is  permitted  by  the 
mortgagee  to  continue  in  possession  of  the  chat- 
tels until  default,  or  until  the  mortgagee  shall 
elect  to  take  pos-session,  a  demand  therefor  be- 
fore replevin  by  the  mortgagee  is  essential  to 
render  the  possession  of  the  mortgagor  or  one 
claiming  under  him  wrongful,  and  a  petition  in 
replevin  by  a  mortgagee  should  allege  a  de- 
mand, or  circumstances  amounting  to  a  waiver 


thereof,  or  at  leaat  facts  safficient  to  let  in  proof 
thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9.  Chattel  Mortgages,  f  311.] 

25.  Replevin— Demand— Waiver. 

Though,  where  the  original  taking  is  not 
wrongful,  a  demand  in  necessary  to  the  mainte- 
nance of  replevin,  demand  or  proof  thereof  may 
be  waived,  not  only  by  the  conduct  or  assertions 
of  the  one  in  possession,  showing  that  a  demand 
would  not  have  been  complied  with,  but  also  by 
his  attitude  in  the  suit. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  H  06,  97.] 

26.  Same. 

Where  a  defendant  in  replevin  claims  to  be 
the  owner  of  the  chattels,  be  cannot  set  up 
want  of  demand  by  plaintiff  and  defeat  •  re- 
covery by  plaintiff  under  the  pretense  tlutt  he 
would  have  surrendered  the  property,  had  a  de- 
mand been  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  RepleTtn.  §{  96,  97.] 

27.  Chattbl  MoBTOAaEft— Rbpixvin  —  Proof 
or  Demand. 

Where,  in  replevin  bjr  a  diattel  mortgagee, 
the  answer  contamed  a  general  denial  and  al- 
leged that  defendant  was  the  owner,  that  the 
mortgage  was  fraudulent  and  not  in  force,  and 
that  defendant  became  the  owner  under  a  sale 
by  a  receiver,  and  defendant  at  the  trial  admit- 
ted that  he  bad  disposed  of  some  of  the  property 
after  the  commencement  of  the  action,  and  after 
the  property  had  been  delivered  to  him  on  his 
executing  the  statutory  undertaking,  and  at- 
tempted to  defend  his  possession  by  proof  of 
the  invalidity  of  the  mortgage  and  of  his  owner- 
ship free  of  the  lien  thereof  by  virtue  of  the 
receiver's  sale,  proof  of  demand  by  the  mort- 
gagee before  the  commencement  of  the  action 
was  waived. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  0,  Chattel  Mortgages,  (311.] 

28.  Same— Continuance  of  Lien— Statutes. 

A  chattel  mortgage  provided,  as  authorized 
by  Rev.  St.  1809,  i  2818,  that  until  default  the 
mortgagor  might  retain  possession  and  control 
the  property.  Affidavits  of  renewal  of  the  mort- 
gage, as  authorized  by  section  2817,  were  duly 
filed.  Ueld,  that  since  section  2811  implies  that 
the  filing  of  a  mortgage  shall  be  a  substitute 
for  the  transfer  of  possession,  and  since  the  same 
effect  is  given  to  the  renewal  affidavits,  the  lien 
of  the  mortgagee  continued  during  the  period  of 
the  renewals. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  i  210.] 

29.  Pabtnebship— Mobtoagks — Debts  Secur- 
ed. 

A  mortgagee  of  partnership  property  to  se- 
cure firm  debts  advanced  money  to  take  up 
notes  given  by  a  partner  to  a  third  person  and 
to  cover  the  price  of  cattle  transferred  by  bill 
of  sale  to  the  partner.  The  advancements  were 
included  in  the  mortgage.  The  partner  testified 
that  the  notes  were  given  for  money  borrowed 
for  the  firm  and  that  the  cattle  were  bought 
for  tlie  firm.  The  mortgagee  understood  that 
the  money  advanced  was  loaned  to  the  partner- 
ship. Held  to  authorize  a  finding  that  the  ad- 
vancemeuts  were  properly  included  in  the  mort- 
gage, as  against  the  objection  that  the  mort- 
gage attempted  to  secure  the  individual  indebt- 
edness of  the  partner. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  {  223.] 

30.  Trial— Questions  fob  Jury. 

A  question  of  fact  which  Includes  the  cred- 
ibility of  witne.sses  and  the  weight  of  conflicting 
testimony  is  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |$  332.  333.f 
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31.  Same  —  DnwcTiON    of    Vebdict  —  Whbw 
Authorized. 

Where  the  evidence  produced  by  a  party 
is  insufficient  in  law  to  authorize  a  finding  in 
liis  favor,  the  court  should  peremptorily  in- 
Htruct  for  his  opimnent  thereon. 

[Ed.  Note. — For  cased  in  point,  see  Cent.  Dig. 
vol.  4C,  Trial,  S$  37U-380.] 

32.  Chattei,   Mortgages— Butbb   of    Mobt- 
OAOED  Chattels— Title  Acquired. 

One  buying  mortgaged  chattels  at  a  sale 
of  a  receiver  appointed  iu  aid  of  execution  in- 
stituted by  a  judgment  creditor  of  the  mort- 
eagor  acquires  title  inferior  to  the  rights  of  the 
mortgagee. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  |§  -KJS-JTO.] 

33.  Replevin— Nature  of  Actios. 

Replevin  is  allowed  to  proceed  as  an  ac- 
tion for  damages  on  the  failure  of  plaintiff  to 
give  the  undertaking  to  enable  him  to  obtain 
posses-sion  of  the  property,  as  provided  by  Rev. 
St.  180i),  §  41.'»(t.  and  there  is  for  that  reason  a. 
redelivery  to  dofeudaut,  and  there  is  no  provi- 
sion for  a  judgment  requiring  a  return  to  plain- 
tiff in  that  case. 

34.  Sake. 

Replevin  at  common  law  required  as  its 
foundation  an  unlawful  taking ;  but  under  the 
statute  the  gist  of  the  action  is  the  wrongful 
detention,  whether  the  original  taking  is  lawful 
or  unlawful. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  f$  71-73.J 

.S.5.  Sake— Judgment. 

At  common  law,  where  the  goods  were  not 
obtained  on  the  writ  of  replevin  by  plaintilf, 
the  judgment  was  in  the  altermitive,  if  he  suc- 
ceeded, that  he  recover  the  property,  or,  in  case 
a  delivery  could  not  be  had,  that  he  recover  the 
value  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  H  420,  427.) 

36.  Sake. 

Under  Rev.  St.  ISiW,  {  4151.  authorizing 
defendant  in  replevin  to  obtain  possession  of 
the  chattels  by  executing  an  undertaking,  and 
Hections  41'm-A1'iH.  providing  that,  where  the 
chattels  are  returned  to  defendant,  the  action 
may  proceed  as  one  for  damages  only,  and  plain- 
tiff shall  be  entitled  to  such  damages  as  are 
right,  etc.,  where  defendant  has  obtained  pos- 
session on  giving  the  undertaking,  either  party 
may  primarily  insist  that  ulnintilT'H  judgment 
shall  embrace  a  return  of  the  property,  it  that 
be  possible,  so  that  the  judgment  should  be  in 
the  alternative. 

[M.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin.  H  42C,  427.] 

37.  Same. 

Since  the  purpose  of  the  alternative  judg- 
ment in  replevin  is  to  give  the  unsuccessful 
party  the  privilege  of  returning  the  property  in 
satisfaction  thereof,  with  costs,  such  a  judg- 
ment is  unnecessary,  where  the  property  is 
already  in  the  pos.session  of  the  successful 
party,  or  when  a  return  is  not  demanded,  or 
when  a  return  is  impossible. 

[Ed.  Note. — For  eases  in  point,  see  Cent.  Dig. 
vol.  42.  Replevin.  US  424,  425.] 

38.  Writ  op  Error— Invited  Error— Right 
TO  Complain. 

A  plaintiff  in  replevin,  who  requested  an 
instruction  that  he  was  entitled  to  recover  the 
value  of  the  chattels,  without  mentioning  a  re- 
turn, cannot  complain  of  the  judgment  in  his 
favor  for  damages  and  costs,  without  containing 
a  provision  in  the  alternative  for  the  return  of 
the   chattels. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  3C07.] 


89.  Replevin— JuDOMEWT—SuFPiciENCT. 

Where,  in  replevin,  defendant  obtained  pos- 
session of  the  chattels  on  the  giving  of  the 
statutory  undertaking,  and  sold  part  thereof,  a 
judgment  for  a  return  was  not  necessary,  and 
a  judgment  for  plaintiff  for  the  value  of  the 
chattels  was  sufiicient. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  §  41U.] 

40.  Same— Dauaugs. 

Where,  in  replevin  for  cattle,  none  of  the 
witnesses  of  iilaintiff  as  to  the  value  of  the 
cattle  placed  the  value  lower  than  $30  a  head, 
a  verdict  awarding  as  damages  ijl30  a  bead,  to- 
gether with  interest  from  the  commencement  of 
the  action,  was  not  excessive. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  {  301.] 

Error  to  District  Court,  Albany  County; 
David  II.  Craig,  Judge. 

Action  by  the  First  National  Bank  of  Lar- 
amie against  N.  K.  Bo«well.  There  was  a 
Judgment  for  plaiiitifr,  uud  defendant  brings 
error.    Affirmed. 

H.  V.  S.  Uroesbeck,  for  plaintiff  In  error. 
N.  E.  Cortliell,  for  defendant  In  error. 

POTTER,  C.  J.  This  Is  a  replevin  action 
brought  by  the  First  National  Rank  of  Lar- 
amie to  recover  iioRsession  of  fifty  head  of 
neat  cattle.  (Jpou  the  giving  of  an  undertak- 
ing for  that  purpose  as  proYlded  by  statute 
the  property  was  redelivered  to  the  defendant 
l)eIow,  plaintiff  In  error  here,  by  the  officer 
who  executed  the  writ.  The  plaintiff  below 
claimed  to  be  entitled  to  the  possession  of 
the  property  by  yirtue  of  an  alleged  siicclal 
ownership  under  two  chattel  mortgages  pur- 
porting to  have  been  executed  to  the  plain- 
tiff by  Thomas  Bird,  William  J.  Bird,  and 
Julia  A.  Bird,  copartners  doing  business  un- 
der the  flmi  name  of  Bird  Bros.  The  de- 
fendant below  was  in  possession,  claiming  the 
projierty  under  a  sale  by  the  sheriff,  act- 
ing as  receiver  of  the  property  and  effects 
of  Bird  Bros.,  in  a  proceeding  in  aid  of  exe- 
cution Instituted  by  a  cre<iltor  of  that  Arm 
subsequent  to  the  execution  and  recording  of 
plaintiff's  mortgages.  The  court  instructed 
the  jury  that  upon  the  evidence  the  plaintiff 
was  entitled  to  re<-over  the  value  of  the  prop- 
erty at  the  date  of  the  commencemeut  of  the 
action,  together  with  Interest  from  that  dute 
at  8  per  cent,  per  annum.  The  jury  return- 
ed a  verdict  for  the  plaintiff,  assewilng  its 
damages  at  the  sum  of  f  1.830.  Judgment  was 
renderwl  njwn  the  verdict  to  the  effect  that 
the  plaintiff  have  and  recover  fi-oni  the  de- 
fendant the  said  sum,  with  costs  of  suit. 
The  defendant  brotight  the  case  here  on  er- 
ror. The  other  material  facts  will  be  referred 
to  In  discussing  the  points  involved  in  a  diii- 
posltlon  of  the  case. 

1.  In  the  first  place  It  Is  contendwl  that 
the  mortgages  held  by  plaintiff  were  not 
properly  executed  to  create  a  lien  uiwn  iinrt- 
nershtp  property.  That  contention  Is  based 
upon  the  fact  that  the  names  of  two  of  the 
partners,  Julia  A.  Bird  and  William  J.  Bird, 
were   signed   to   the   mortgages   by   Thomas 
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Bird,  the  other  partner,  as  their  attorney  In 
fact.  It  is  nrged  that  this  is  not  a  com- 
pliance with  the  statute,  declaring  it  to  be 
necessary  for  each  and  every  nioniber  of  a 
copartnership  to  execute  and  acknowledge 
an  instrument  intended  to  oi)erate  as  a  chat- 
tel mortgage  for  and  on  helialf  of  the  partner- 
ship. Rev.  St.  1800,  §  2808.  But  we  think 
that  position  cannot  be  sustained.  Constru- 
ing the  statute  referred  to,  it  has  been  held 
essential  to  a  valid  chattel  mortgage  of  part- 
noi-ship  property  that  each  partner  should 
sign  it.  Lollman  v.  ^rills,  8T  Pac.  OKi;  Tliom- 
jis  et  al.  V.  Scliniitz,  87  Pac.  0!W;  Rldgely  v. 
Banlv  (C.  C.)  73  Fed.  8(J8.  The  plaintiff  In- 
troduced in  connection  with  the  mortgages  a 
power  of  attorney,  antedating  tlieni.  purport- 
ing to  be  e.xetmted  by  Julia  A.  Bird  and  Wil- 
liam J.  Bird,  in  substance  and  effect  ex- 
jiressly  authorizing  their  cojuirtuer,  Thomas 
Bird,  as  their  true  and  lawful  attorney,  for 
them,  respectively,  and  In  their  respective 
names,  to  mortgage  any  and  all  chattel  prop- 
erty belonging  to  the  partnership  of  Bird 
Bros,  to  secure  any  and  all  indebtedness  of 
said  partnership,  or  the  menil)ers  tliereof, 
then  or  thereafter  existing,  and  for  such  pur- 
poses to  make,  execute,  and  acknowledge,  in 
their  names  or  otherwise,  any  and  all  such 
<-onveyance  or  mortgage  as  may  be  needful 
•or  proper;  and  by  such  written  power  said 
Tliomas  Bird  was  expressly  granted  full 
jiower  and  authority  to  do  and  perform  ali 
siud  every  act  and  thing  requisite  and  neces- 
sary in  the  premises  as  fully,  to  all  Intents 
and  purposes,  as  the  persons  executing  the 
same  could  do  If  personally  present.  Certain 
olijections  were  interposed  to  the  power  of 
attorney  which  are  to  be  considered,  but  for 
the  purpose  of  the  present  question  Its  prop- 
er execution  and  competency  as  evidence  may 
lie  assumed.  If  it  was  not  properly  executed, 
or  If  for  any  other  reason  It  was  improperly 
admitted  in  evidence,  then  there  would  l>e  no 
authority  sljown  for  the  signing  by  Thomas 
Bird  of  the  names  of  his  copartners,  and  his 
signature  alone,  with  that  of  the  firm  name 
signed  by  him,  would  be  insnfflclent  to  ren- 
der the  mortgages  valid  as  Hens  upon  the 
l>artnei"ship  property.  But  there  is  nothing 
In  the  statute,  nor  any  i)ecullar  feature  of 
the  partnership  relation,  which  prevents  a 
partner.  If  under  no  legal  disability,  from  ap- 
l>ointing  another,  by  means  of  a  duly  exe- 
cuted power  of  attorney,  to  act  for  him  and 
in  his  name  in  the  execution  and  acknowl- 
edgment of  a  partnership  chattel  mortgage, 
and  we  perceive  no  reason  why  the  agent 
or  attorney  so  appointed  may  not  be  a  co- 
partner. The  execution  of  the  instrument 
by  the  attorney  under  such  a  power  Is  to  be 
regarded  as  the  act  of  the  principal,  as  much 
so  as  though  he  had  been  personally  present 
and  had  signed  by  his  own  hand.  Indeed, 
<n  Thomas  &  Schmitz  v.  Schmitz,  supra,  we 
took  occasion  to  say  that  we  supposed  one 
partner  might  by  a  projierly  executed  jiower 
«f  attorney  authorize  a  copartner,  as  well  as 


another  person,  to  sign  his  name  to  a  chat- 
tel mortgage  of  partnership  property  and 
acknowledge  It  for  him. 

2.  Error  is  assigned  upon  the  court's  re- 
fusal to  permit  proof  on  the  part  of  defend- 
ant that  the  notary  public  who  took  the  ac- 
knowledgment to  each  of  the  mortgages  was 
at  the  time  of  taking  the  same  a  stockhold- 
er of  the  plaintiff  bank,  the  mortgagee.  Evi- 
dence to  tliat  effect  was  offered  for  the  pur- 
pose of  showing  that  the  othcer  was  dis- 
quiiliticd  by  reason  of  interest,  which  fact,  it 
is  contended,  would  render  the  acknowledg- 
ment void.  A  similar  offer  of  proof  was 
made  as  to  the  notary  who  administered  and 
certilicd  to  the  oaths  to  certain  affidavits 
which  had  been  filed  as  provided  by  law  to 
continue  the  chattel  mortgages  in  force  as 
against  third  parties.  That  an  olflcer  who 
Is  financially  or  beneficially  Interested  In  the 
transaction  Is  incompetent  to  take  and  certi- 
fy the  acknowledgment  to  an  instrument  is 
a  well-settled  and  commendable  rule,  and 
Is  to  be  sustained,  if  for  no  other  reason,  up- 
on the  ground  of  public  policy.  By  the  great 
weight  of  authority  the  Interest  of  a  stock- 
bolder  In  a  con'oration  is  held  to  disqualify 
him  to  take  an  acknowledgment  where  the 
corporation  Is  a  party  to  the  instrument. 
First  Xat.  Bank  v.  Citizens'  State  Bank.  11 
Wyo.  .12,  70  Pac.  726.  100  Am.  St.  Rep.  925. 
It  Is  generally  stated  that  an  acknowledg- 
ment Is  void  when  taken  and  certified  by  an 
officer  disqualified  by  reason  of  interest,  and 
that,  where  an  acknowledgment  is  essential 
to  the  validity  of  the  instrument  Itself,  the 
latter  Is  also  void  if  acknowledged  l)efore  a 
disqualified  officer,  as  in  the  case  of  a  wife's 
conveyance  of  the  homestead  under  our  stat- 
utes. Id.  The  statement  occasionally  to  be 
found  in  judicial  decisions  to  the  effect  that 
an  acknowledgment  taken  before  an  officer 
disqualified  on  account  of  interest  is  void 
for  all  purposes  is  not,  we  think,  entirely 
accurate,  if  intended  to  apply  in  all  cases. 
Its  correctness  may  be  conceded  in  respect 
to  Instruments  which  are  absolutely  void 
without  a  proper  acknowledgment,  and  also 
instruments  which  disclose  the  defect  upon 
their  face  or  the  face  of  the  certificate  of  ac- 
knowledgment. Where,  however,  the  Infirm- 
ity Is  not  apparent  upon  the  face  of  the  deed 
or  Instrument  or  certificate  of  acknowledg- 
ment, but  the  acknowledgment  appears  to  he 
fair  and  regular  and  to  have  been  proper- 
ly taken,  and  the  Instrument  Is  one  which 
would  not  be  invalidated  as  between  the  par- 
ties to  It  by  a  defective  acknowledgment,  the 
recording  of  the  instrument  in  the  proper 
office  will  operate  as  constructive  notice 
tliereof,  notwithstanding  the  latent  defect. 
This  rule  Is  sustained  by  abundant  authori- 
ty and  is  founded  upon  public  policy,  to  car- 
ry out  the  purpose  of  the  recording  acts  and 
preserve  the  reliability  of  the  public  rec^ 
ords  of  transfers  and  conveyances.  It  Is 
readily  to  be  seen  that  a  contrary  rule  would 
render   unsafe  any   reliance   upon   the  rec- 
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ord  of  deeds  or  instruments  requiring  ac- 
fcuowliMlgmeut  to  entitle  tliem  to  be  recorded. 
It  is  olenrly  not  incumbent  upon  tiie  re- 
cording oliiirer  to  enter  upon  an  extrinsic  in- 
vestigation, before  receiving  for  record  an 
Instrument  reguiar  on  its  face,  to  discover 
wiietlier  tlie  uelinowledging  officer  was  in 
fact  disiiualilied  because  of  Interest.  So  far 
as  tbe  defect  now  being  considered  is  con- 
c-erned.  if  upon  the  face  tliereof  tbe  instru- 
ment is  rei-ordable,  and  it  is  in  fact  recorded, 
tlie  ricord  should  be  held  constructive  no- 
tice to  siibsequcnt  purchasers  and  others 
oliargeablo  with  record  notice.  1  Cyc.  530, 
u.-h{;  24  i;ucy.  L.  (2d  Ed.)  103;  Ogdcn  B. 
Assn  V.  ilensL-li,  I'M  III.  5oi,  03  N.  E.  1019. 
S!)  Am.  St.  Kep.  330;  Banii  v.  Uove,  -i't 
Minn.  40,  47  N.  W.  440;  Peterson  v.  Lowry, 
48  Tex.  408;  Blanton  v.  Bostio,  120  N.  C. 
418,  ;{-")  S.  E.  1035;  Stevens  v.  Hampton,  40 
Mo.  404:  Titus  v.  Jolmson,  50  Tex.  224; 
Morrow  v.  Cole,  TiS  N.  J.  Eq.  203,  42  Atl. 
(573;  Angler  v.  Schleffelin,  72  Pa.  106,  13 
Am.  Kep.  (CiO.  In  the  New  Jersey  case  cited 
It  was  said:  "Both  reason  and  authority 
concur  in  declaring,  where  the  interest  of  the 
aclvuowledging  officer  does  not  api>ear  on 
the  face  of  tbe  deed,  that  tbe  acltnowledg- 
ment  is  not  void,  and  that  the  registry  of 
tbe  de<'d  is  notice."  Xlie  rule  was  stated  in 
tlie  Missouri  case  of  Stevens  v.  Hampton, 
Kupra,  as  follows:  "When  the  recorded  in- 
strument shows  upon  its  face  that  the  ac- 
knowledgment was  taken  by  a  party,  or  par- 
ty in  interest,  it  is  improperly  recorded,  and 
is  no  constructive  notice;  but,  when  it  is 
fair  uiK)n  its  face,  it  is  the  duty  of  tlie  reg- 
ister to  receive  and  record  it.  and  its  record 
operates  as  notice,  notwithstanding  there 
may  be  some  hidden  defect."'  Tiie  chattel 
mortgages  held  by  plaintiff  were  valid  be- 
tween tbe  parties  thereto,  even  without  an 
acknowle<lgment;  and,  as  the  acknowledg- 
ment apiK'ared  to  have  been  properly  taken, 
and  in  every  respect  regular,  the  mortgages 
were  entitled  to  be  filed.  They  were  filed, 
and  the  record  l>ecame  notice  to  subsequent 
purchasers.  L'nless.  therefore,  the  sale  un- 
der which  tlie  defendant  acquired  possession 
dlscrhargcd  the  mortgage  Hen,  be  took  with 
record  notice  of  the  mortgages  and  subject 
tliereto.  It  is  only  on  tlio  theory  that  the 
mortgages,  if  valid  and  subsisting  liens, 
would  bind  the  property  in  defendant's  pos- 
session, that  it  l)ecame  material  to  his  case 
to  attack  the  manner  of  their  execution  and 
.  acknowletlgmeut.  If  tlie  sale  l>y  the  sheriff 
separated  the  property  from  tbe  mortgage 
Hen.  tiien  tlie  character  and  effect  of  tlie  ac- 
knowledgment was  immaterial.  The  sole 
purpose  of  the  renewal  affidavits  was  that 
of  notice  of  the  amount  remaining  unpaid 
of  the  debt  secured  liy  the  mortgages,  that 
the  latter  might  be  continued  in  force 
against  subsequent  purchasers  and  other 
parties  than  the  mortgagors.  For  the  rea- 
sons al)ove  suggestetl  as  to  the  mortgages 
themselves,  the  aflldavits  must  be  regarded 


as  sufficient  to  operate  as  constructive  notice 
to  all  persons  chargeable  with  record  notice, 
since  they  did  not  disclose  upon  their  face 
the  alleged  disquaUflcatlon  of  the  officer  tak- 
ing them.  It  is  proper,  however,  to  say  that 
we  refrain  from  deciding  the  unnecessary 
question  whether,  in  the  case  of  such  affi- 
davits in  general,  an  officer  would  be  dis- 
qualified, if  a  stockholder  in  tbe  corporation 
for  whose  benefit  they  are  made,  where,  as 
appears  in  the  case  at  bar,  the  affidavit  was 
made  by  an  officer  and  agent  of  the  c"or- 
poration.  We  conclude,  therefore,  tlint  the 
offers  to  show  disqualification  of  the  notary 
upon  the  grounds  stated  were  properly  re- 
fused. 

3.  The  admission  in  evidence  of  the  pow- 
er of  attorney  to  Thomas  Bird,  purporting 
to  have  been  executed  by  his  copartners,  is 
assigned  as  error.  Its  introduction  was  ob- 
jected to  on  the  following  grounds,  viz.: 
(1)  Improper  proof  of  execution;  (2)  insuf- 
ficient certificates  of  acknowledgment;  (3) 
that  it  was  a  stale  instrument,  and  no  proof 
that  it  had  not  been  revoked;  (4)  that  it  is 
not  competent  for  a  partner  to  authorize  the 
execution  of  a  chattel  mortgage  by  an  agent 
or  attorney  In  fact  Tbe  point  suggested  by 
the  objection  last  stated  has  been  consid- 
ered above  and  determined  adversely  to  the 
contention  of  plaintiff  In  error. 

The  proof  of  execution  consisted  of  the 
testimonj-  of  Thomas  Bird,  the  agent  appoint- 
ed by  the  instrument,  autlicntleating  the  sig- 
natures of  the  makers.  It  was  and  Is  ob- 
jected that  such  proof,  upon  the  sliowiug 
made,  was  improper.  By  the  strict  rule  of 
the  common  law  the  primary  or  best  evidence 
to  i)rove  the  execution  of  a  deed  or  other 
private  writing  having  a  subscribing  witness 
is  generally  the  testimony  of  such  witness,  if 
available,  or,  if  not,  then  proof  of  his  hand- 
writing if  that  be  feasible.  If  neither  the 
testimony  of  the  attesting  witness  nor  proof 
of  his  handwriting  be  attainable,  then  it  Is 
competent  to  prove  the  signature  of  the 
grantor  or  maker  of  the  instrument,  and  that 
will  be  .sufficient.  Grceuieaf  on  Ev.  §§  5G0- 
575 ;  2  Wigmore  on  Ev.  p.  1570,  §  1288.  But 
that  part  of  the  rule  preferring  proof  of  the 
signature  of  the  attesting  witness  to  that  of 
tlie  maker  has  not  been  universally  accepted 
in  this  country.  Some  courts  have  maintain- 
ed the  admissibility  of  proof  of  the  maker's 
liandwrltlng  directly  upon  its  apiiearlng  that 
the  testimony  of  the  witness  cannot  be  bad. 
Wigmore  on  Ev.  i  1320;  Greenleafs  Ev.  8 
575;  Valentine  v.  Piper,  22  Pick.  (Mass.) 
85,  33  Am.  Dec.  715;  Newsom  v.  Luster,  13 
111.  175 ;  McVicker  v.  Conkle,  OG  Ga.  .584,  24 
S.  E.  23;  Landers  v.  Bolton,  26  Cal.  303; 
Sentuey  v.  Overton,  4  Bibb  (Ky.)  445;  Clark 
v.  Boyd.  2  Ohio,  50.  Mr.  Wigmore,  In  his  re- 
cent valuable  treatise,  above  cited,  expresses 
the  opinion  that  the  preference  aforesaid  has 
l)een  rarely  supiwrted  by  any  reason,  and  at- 
taches unusual  importance  to  the  extrajudi- 
cial  statements   of  a   third  party,  such  a.s 
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proof  of  an  attestor's  signature  practically 
amounts  to.  An  attesting  witness  who  is  not 
within  the  Jurisdiction  of  the  court  Is  uni- 
versally regarded  as  unavailable,  and  proof 
of  that  fact  lets  in  secondary  evidence;  and 
it  Is  equally  well  settled  that,  where  the  exe- 
cution and  attestation  ocairred  out  of  the 
jurisdiction,  It  is  to  be  presumed,  at  least 
in  the  absence  of  contrary  evidence,  that  the 
subscribing  witness  Is  out  of  the  Jurisdiction 
at  the  time  of  trial.  2  Wigmore  on  Ev.  p. 
1C03,  i  1312.  The  fact  of  execution  and  at- 
testation abroad  gives  rise,  also,  to  the  pre- 
sumption that  proof  of  the  handwriting  of 
the  witness  Is  not  attainable  within  the  Ju- 
risdiction, so  that  in  such  event  it  Is  not  In- 
(•unil)ent  upon  the  party  offering  the  instru- 
ment to  show  otlierwlse  that  diligent  and  un- 
successful search  has  been  made  for  proof 
of  sucli  handwriting.  Newson  v.  Luster,  13 
111.  175;  Landers  v.  Bolton,  20  Cal.  3!»{; 
Woodman  v.  Segar.  25  Me.  90;  Yoctim  v. 
Barnes,  8  B.  Mon.  (Ky.)  490;  (ilblm  v.  Cook, 
4  Bibb  (Ky.)  .535;  Clardy  v.  Richardson,  24 
Mo.  2!)5;  Sliennan  v.  Transiwrtatlon  Co.,  31 
Vt.  102.  That  presumption  is  clearly  a  rea- 
Ronable  one  where  It  does  not  apiiear  that 
the  subscribing  witness  ever  resided  within 
the  Jurisdiction.  We  cannot  conceive  that 
any  partlctilar  strength  would  be  added  to 
the  situation  by  evidence  that  inquiry  had 
l)een  made  at  a  place  where  the  witness  had 
never  been  known  to  reside,  and  that  no  one 
could  be  found  there  to  Identify  his  hand- 
writing. The  presumption  of  the  absence  of 
the  witness  from  the  fact  of  execution  In 
another  Jurisdiction  Is  uniformly  nccepte<l. 
and.  as  said  In  the  California  case  above  cit- 
ed, "no  greater  efforts  or  diligence  should  be 
exacted  In  endeavoring  to  prove  the  hand- 
writing of  the  witness  than  Is  required  to 
And  and  procure  the  witnesses  themselves." 
In  the  case  above  cited  from  Vermont  the 
only  preliminary  proof  was  that  of  the  party 
who  offered  the  instrument,  who  testllled 
that  he  was  not  present  at  Its  execution  and 
did  not  know  where  It  was  executed,  except 
from  what  api)eared  upon  Its  face;  that  he 
did  not  know  the  attesting  witnesses,  and  did 
not  know  of  their  being  In  that  state.  The 
deed  puri>orted  to  have  been  executed  out  of 
the  state,  and  Its  execution  was  i)ermltted  by 
proof  of  the  handwriting  of  the  grantor. 
Chief  Justice  Redfleld.  delivering  the  opinion, 
held  that  said  secondary  proof  was  proiier 
upon  the  showing  made,  and  he  further  de- 
cinrod,  wliat  we  understand  to  be  the  pre- 
vailing rule  In  such  cases,  that  whether  the 
evidence  is  satisfactory  re!--i)ecting  the  ab- 
sence of  the  witness  Is  chiefly  a  question  for 
determination  by  the  trial  court,  which  will 
not  be  revised  on  error.  If  there  Is  any  testi- 
mony tending  to  show  the  fact. 

Thomas  Bird  was  called  as  a  witness  to 
jirove  execution,  and  he  was  sho^vn  the  in- 
strument. t'iM)n  Its  face  the  makers.  .Tnlla 
.\.  Bird  and  William  J.  Bird,  were  descrllwl 
as  respectively  residing  in  Illinois  and  Wis- 


consin, and  by  the  certificates  of  acknowledg- 
ment It  appears  that  the  acknowledgments 
were  respectively  taken  in  the  state  where 
the  party  making  acknowledgment  resided. 
It  disclosed  that  there  wag  one  witness  to 
the  signature  of  each  maker.  Thomas  Bird 
testified  that  the  makers,  his  copartners,  did 
not  reside  In  this  state  when  the  instrument 
was  executed,  but  in  Illinois  and  Wisconsin, 
resi)ectlvely,  and  that  Julia  A.  Bird  bad  nev- 
er been  In  this  state.  We  understand  his 
testimony  to  be  to  the  effect,  also,  that, 
though  William  J.  Bird  had  often  been  here, 
this  state  had  never  been  his  place  of  resi- 
dence. He  further  testified  that  he  knew 
that  the  attesting  witness  to  the  signature 
of  Julia  A.  Bird  bad  resided  In  Illinois,  at 
the  place  of  residence  of  Mrs.  Bird,  and  be 
supposed  the  other  witness  lived  In  Wiscon- 
sin, where  his  brother  William  resided,  though 
he  did  not  know  bim.  Thomas  Bird  resided 
In  this  state,  and  was  the  managing  partner 
of  the  firm  of  Bird  Bros.,  whose  business  was 
carried  on  In  the  county  wtere  the  cause  was 
tried.  Uix)n  the  showing  made  by  that  tes- 
timony we  think  It  sufficiently  appeared  that 
tlie  doctiment  was  executed  out  of  the  state, 
that  the  witnesses  to  Its  execution  had  at- 
tested It  out  of  the  state,  and,  as  there  was 
no  evidence  of  any  kind  to  lndi<<ate  that  such 
witnesses  were  then  or  ever  had  resided  In 
the  state,  or,  Indeed,  that  they  had  been 
here  at  any  time,  the  presumptions  aforesaid 
followed,  and  proof  of  the  signatures  of  the 
parties  whose  names  ai>pear  to  have  been 
signed  to  the  paper  Iiecame  admissible. 

We  have  assumed,  without  de<-ldlng,  that 
the  Instrument  is  one  requiring  the  attesta- 
tion of  a  witness.  Though  the  common-law 
rule  applies  to  private  writings  generally 
bearing  the  signature  of  an  attesting  witness. 
It  has  not  been  adhered  to  very  strictly  in 
this  country  In  the  case  of  Instruments  not 
required  by  law  to  be  witnessed,  even  If 
witnessed  In  fact.  As  a  result  of  the  record- 
ing acts  and  the  provisions  as  to  acknowl- 
edgment, the  rule  has  lost  some  at  Its  Im- 
portance as  to  a  large  class  of  documentsi,  be- 
cause of  the  enactment  of  statutes  either 
changing  the  method  of  proof  or  permitting 
Instruments  executed  with  certain  formal- 
ities to  be  Introduced  without  preliminary 
proof  of  exectition.  In  our  own  state  deeds 
or  instruments  conveying  any  Interest  In 
lands  In  this  state,  which  are  executed,  ac- 
knowledged, and  attested  In  accordance  with 
the  laws  of  the  state  In  force  at  the  date 
thereof,  may  be  read  In  evidence  without  In 
the  first  Instance  additional  proof  of  execu- 
tion ;  and  that  applies,  also,  to  a  power  of 
attorney  to  convey  lands,  as  well  as  an  ex- 
ecutory contract  for  the  sale  or  purchase  of 
lands.    Rev.  St.  1899.  §§  2739.  2755. 

Counsel  for  plaintiff  In  error  now  argues 
that  the  proof  as  to  the  genuineness  of  the 
signature  of  Julia  A.  Bird  was  Insufficient. 
But  the  Instrument  was  not  objected  to  on 
that  ground  when  offered.    The  objection  as 
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to  proof  «f  execution  as  first  Interposed  was 
as  foUo-vrs:  "It  bas  not  been  proved  that 
these  witnesses  to  the  signature  are  beyond 
the  Jurisdiction  of  the  court  now  and  cannot 
be  used  as  subscribing  witnesses,"  The  In- 
strument was  allowed  to  be  read,  subject  to 
the  objections  to  be  ruled  upon  later.  In  re- 
stating the  objections  at  a  later  stage  of  the 
case,  and  apparently  immediately  preceding 
the  decision  thereon,  they  were  put  In  this 
respect  as  follows:  "No  sufflclent  reason  is 
shown  why  the  subscribing  witness  to  each 
of  the  signatures  was  not  present  in  court. 
No  testimony  has  been  offered  to  show  that 
these  were  the  signatures  of  the  witnesses." 
The  remaining  objections  did  not  refer  to 
the  proof  of  execution.  It  is  now  argued 
that  the  manner  of  attestation  was  Improper 
and  constitutes  a  fatal  objection.  The  Instru- 
ment was  attested  as  follows :  "Signed,  seal- 
ed, and  delivered  In  presence  of  James  Bayne, 
as  to  J.  A.  B.,  M.  Mlchaelson,  as  to  W.  J.  B." 
The  objection  goes  to  the  use  of  initials  to 
designate  the  signatures  respectively  attested. 
Such  objection  was  not  made  uiwn  the  trial, 
and  Is  therefore  not  properly  here  for  consid- 
eration. But  we  think  the  form  employed  is 
not  unnsual,  and  It  would  seem  that  the  re- 
cital sufficiently  shows  that  the  first  subscrib- 
ing witness  attested  the  signature  of  Julia  A. 
Bird,  and  the  other  that  of  William  J.  Bird. 
Objection  Is  made  to  the  certificate  of  ac- 
knowledgment as  to  each  party.  The  only 
point  suggested  as  to  the  certificate  of  the  ac- 
knowledgment of  Julia  A.  Bird  Is  that  it 
falls  to  state  that  she  acknowledged  the  In- 
strument to  be  her  free  act  "and  deed."  It 
does  certl^  that  she  acknowledged  It  to  be 
"her  free  and  voluntary  act  for  the  uses  and 
purposes  therein  set  forth,"  and  thereby  fol- 
lows the  permissive  form  provided  by  stat- 
ute. Rev.  St  1899,  $  2752.  The  addition  of 
the  words  "and  deed"  was  not  necessary. 
The  certificate  as  to  the  other  maker,  omit- 
ting the  caption  and  attestation  of  the  offi- 
cer, reads  as  follows:  "Personally  came  be- 
fore me  Wm.  J.  Bird,  whose  name  Is  subscrib- 
ed to  the  within  instrument,  and  acknowl- 
edged same  free  and  voluntary."  That  Is  ob- 
jected to  as  Insufficient,  because  too  Informal. 
The  statute  does  not  prescribe  as  essential 
any  particular  formalities  In  an  ordinary  cer- 
tificate of  acknowledgment.  It  provides  gen- 
erally that  the  officer  shall  Indorse  upon  the 
Instrument  a  certificate  of  the  acknowledg- 
ment thereof  and  the  true  date  of  making  the 
same,  under  his  hand  and  seal  of  office.  If 
there  be  one.  Id.  S  2741.  The  form  set  out 
In  section  27.'')2  Is  declared  thereby  to  be 
sufficient,  but  Its  use  is  not  made  Imperative. 
The  certificate  In  question  clearly  shows  that 
the  maker  personally  api)eared  before  the  of- 
ficer and  acknowledged  his  execution  of  the 
Instrument  to  be  free  and  voluntary.  Even 
where  a  statute  requires  a  certificate  to  state 
that  the  person  making  the  acknowledgment 
is  personally  known  to  the  officer,  it  Is  held 
that  a  statement  that  the  one  whose  name 


Is  subscribed  to  the  Instrunusnt  "personally 
appeared"  before  the  officer  U  sufficient,  be- 
cause it  necessarily  implies  ttat  he  was  per- 
sonally known.  Warder  v.  Henry,  117  Mo. 
."SaO,  26  S.  W.  776;  Schley  v,  Pullman  Car 
Co,,  120  U.  S.  575,  7  Sup.  Ct  730,  30  h.  Ed. 
789.  It  appears  to  us  that  the  certificate 
contains  every  element  essential  to  show  the 
fact  of  acknowledgment,  and  is  therefore  not 
objectionable  as  to  form  under  our  statutes. 

The  further  objection  that  the  omission  of 
the  year  from  the  certificate  renders  It  fatal- 
ly defective  is  a  more  serious  one.  The  cer- 
tificate is  dated  "this  29th  day  of  July,"  and 
the  officer  states  that  his  commission  expires 
April  11,  1893.  The  Instrument  itself  Is  dat- 
ed July  17,  1801.  and  the  certificate  of  Julia 
A.  Bird's  acknowledgment  shows  that  it  was 
taken  July  21,  1891.  Though  the  statute  re- 
quires that  the  true  date  of  making  the  ac- 
knowledgment shall  be  stated  In  the  certifi- 
cate, the  rule  In  such  cases  Is  that  It  is  suf- 
ficient If  the  date  appears  by  evidence  within 
the  insti-ument  Itself.  1  Cyc.  572;  Kelly  v. 
Kosenstock,  45  Md.  389;  Chase  v.  Whiting, 
30  Wis.  544 ;  Sloan  v.  Thompson,  4  Tex.  Civ. 
App.  419.  23  S.  W.  613.  In  Chase  v.  Whit- 
ing, supra,  the  Wisconsin  court  said  as  to  an 
acknowledgment  dated  the  "1st  day  of  No- 
vember," omitting  the  year,  that  it  might  be 
fair  to  presume  that  the  acknowledgment  was 
of  even  date  with  the  deed,  which  was  Novem- 
ber 1,  1853,  but  held  that  at  all  events  It 
must  be  assumed  to  have  taken  place  before 
the  recording  of  the  deed.  To  the  same  ef- 
fect are  the  Maryland  and  Texas  cases  above 
cited.  Here  the  recording  did  not  occur  un- 
til after  the  stated  expiration  of  the  notary's 
commission,  and  the  recording  date  Is  there- 
fore of  no  material  assistance.  But  as  the 
Instrument  appears  to  have  been  made  and 
executed  on  the  17th  day  of  July  In  the  year 
1891,  and  acknowledged  by  one  of  the  par- 
ties a  few  days  later,  it  Is  a  proper  presump- 
tion that  the  other  acknowledgment,  bearing 
a  date  in  July,  occurred  in  the  same  month 
and  year.  A  certificate  of  acknowledgment 
Is  to  receive  a  liberal  construction,  and  the 
holding  is  general  that,  where  an  omission 
can  be  supplied  by  a  reasonable  and  fair 
construction  of  the  whole  Instrument,  the 
certificate  will  be  sufflclent. 

The  objection  that  the  Instrument  was  a 
stale  one,  and  that  Its  revocation  was  not 
negatived,  is  without  merit.  It  was  execut- 
ed in  1891,  refjorded  In  1896,  and  the  first  of 
plaintiff's  mortgages  here  Involved  was  ex- 
ecuted in  1808.  Whether  or  not  anj'  other 
mortgages  had  been  given  under  the  power 
granted  by  the  instrument  Is  not  positively 
shown,  nor  was  a  showing  in  that  respect  at 
all  essential.  Our  attention  has  not  been 
directed  to  any  statute,  nor  do  we  know  of 
any  rule,  that  required  the  recording  of  the 
paper  within  any  particular  period.  The 
power  granted  was  a  continuing  one.  The 
execution  of  mortgages  was  authorized  to  se- 
cure aiiy  partnership  debts  then  or  thereaft- 
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er  existing,  tmmediate  exercise  of  the  pow- 
er was  not  required,  either  by  the  terms  of 
the  Instrument  or  by  reasonable  implication. 
There  is  nothing  In  the  language  employed 
in  describing  the  acts  to  be  performed  or  in 
the  nature  thereof  that  limited  the  power 
conferred  to  a  particular  transaction ;  and 
it  is  not  apparent  that  any  circumstance  oth- 
er than  a  dissolution  of  the  partnership 
would  cause  a  termination  of  the  authority 
granted  by  operation  of  law.  The  partner- 
ship appears  to  have  continued  without  in- 
terruption until  after  the  execution  of  the 
mortgages  in  question,  and,  indeed,  until 
shortly  before  the  commencement  of  this  ac- 
tion. Revocation  by  act  of  the  parties,  at 
least  during  the  existence  of  the  partnership, 
is  not  to  be  presumed.  There  is  no  ground, 
therefore,  for  holding  it  to  have  been  incum- 
bent uix)n  the  plaintiff  to  show  affirmatively 
that  the  power  of  attorney  had  not  been  re- 
voke<l. 

4.  It  is  contended  that  one  of  the  notes  se- 
cured by  plaintiff's  first  mortgage  was  im- 
properly included  therein,  and  that  the  re- 
mainder of  the  mortgage  indebtedness  ap- 
peared to  have  been  more  than  satisfied  at 
the  time  of  trial,  so  that  by  excluding  such 
note  plaintiff  would  be  left  without  any  in- 
terest in  the  mortgaged  property.  The  con- 
tention is  based  on  the  fact  that  the  note  In 
question  was  signed  by  one  John  Bird  and 
made  payable  to  Bird  Bros.,  though  the  lat- 
ter, apparently  at  the  time  of  the  malcing 
thereof,  indorsed  it  to  the  plaintiff  and  by  a 
separate  indorsement  guaranteed  its  pay- 
ment. The  mortgage  was  expressly  given  to 
secure  the  payment  of  a  stated  sum  accord- 
ing to  the  tenor  and  effect  of  10  certain 
l)romis.sory  notes  set  out  liy  copy  in  the  mort- 
gage. Including  tiie  note  aforesaid ;  the  copy 
so  set  out  showing  tlie  indorsements  of  Bird 
Bros.,  the  mortgagors.  It  was  shown  by  xui- 
contradicted  evidence  tliat  .John  Bird,  not  a 
niemlwr  of  the  firm,  had  signeil  the  note  sole- 
1.V  for  the  latter's  a<'('ommo<lation,  and  that 
It  represented  In  fact  an  iiidebtetlness  of  the 
firm  to  the  plaintiff.  It  came,  tiierefore, 
clearly  within  ttie  authority  granted  by  the 
power  of  attorney  to  Thomas  Bird.  The 
note  was  but  the  evidence  of  the  debt,  and  it 
matters  not  wiiat  the  i)nriH)se  was  in  mak- 
ing the  note  in  tlie  form  stated,  so  long  as 
that  purpose  could  not  be  legally  (inestioned 
by  the  mortgagors  or  the  defendant.  Not 
only  was  the  debt  primarily  that  of  the  firm, 
but  the  plaintiff  had  its  written  obligation 
through  the  general  Indorsement  and  guaran- 
tee. The  fact  that  .Tolm  Bird  had  also  bound 
himself  as  maker  did  not  render  the  note  any 
the  less  a  partnersiiip  debt,  capable  of  sus- 
taining a  partnersiiip  mortgage. 

5.  It  is  contended  on  several  grounds  that 
the  petition  is  insufficient  to  support  a  judg- 
ment. The  first  point  suggested  in  this  con- 
nection Is  that  the  failure  to  allege  venue, 
referring  to  the  place  of  the  unlawful  de- 
tention, constitutes  a  fatal  defect    In  some 


Jarlsdictions  replevin  Is  a  local  action,  and 
must  be  brought  where  the  gocnls  are  de- 
tained ;  and  where  that  is  the  case  it  is  held 
that  an  allegation  of  the  jurisdictional  fact 
is  essential.  It  might  perhaps  be  que-itloned. 
even  under  such  conditions,  whether  an  ab- 
sence of  the  averment  would  be  regarde<l 
as  fatal,  at  least  after  verdict,  where,  as  ai>- 
pears  in  the  case  at  bar.  the  chattels  were 
shown  by  the  officer's  return  to  the  writ  to- 
have  been  found  and  taken  in  defendant's 
IKJSsession  In  the  county  in  which  the  suit 
was  brought.  But,  waiving  consideration  of 
that  question,  the  reason  for  such  an  allega- 
tion does  not  exist  under  our  practit"*'.  The 
action  of  replevin  In  this  state  is  not  local, 
but  may  ordinarily  be  brought  In  the  county 
where  a  defendant  resides  or  may  be  sum- 
moned, under  se<,'tion  .STiO.",  Rev.  St.  18!)i>. 
After  providing  In  preceding  sections  that 
certain  actions  relating  to  real  estate  must 
be  brought  In  the  county  where  the  subject 
of  the  action  Is  situate,  and  that  other  spe<'I- 
fled  actions  must  be  brought  in  the  county 
where  the  cause,  or  some  part  thereof,  arose, 
and  regulating  the  venue  for  still  other  ac- 
tions, none  of  them  including  a  suit  in  re- 
plevin against  an  individual  defendant,  not  a 
corporation,  it  is  declared  by  the  section 
above  cited  that  "every  other  action  must  be 
brought  in  the  county  in  which  a  defendant 
resides  or  may  be  summoned,"  with  the  ex- 
ception of  actions  against  an  executor,  ad- 
ministrator, guardian,  or  trustee,  which  may 
1)0  brought  In  the  county  wherein  he  was  ap- 
I>oInted  or  resides.  By  reference,  therefore, 
to  the  provisions  of  the  chapter  of  the  Co<le 
upon  the  subject  of  venue  It  appears  that  Ju- 
risdiction In  replevin  does  not  depend  upon 
the  location  of  the  property  or  the  place  of 
the  wrongful  detention.  But  the  statutory 
provisions  relating  particularly  to  replevin 
make  the  proposition  even  more  clear.  If 
the  property  Is  not  taken,  the  action  may 
proceed  as  one  for  damages  only.  Rev.  St. 
1809,  $  41  .W.  And  an  order  for  delivery, 
which  Is  ol>talnable  at  or  after  the  commence- 
ment of  tiie  action  upon  filing  the  prescribed 
affidavit,  may  be  directed  to  any  county,  and 
several  orders  may  issue  at  the  same  time,  or- 
successively,  at  the  option  of  the  plaintiff. 
Id.  §5  4146,  41.'59.  The  locality  of  the  deten- 
tion being,  therefore,  unimportant  in  respect 
to  the  venue  of  the  action,  it  Is  very  clear 
that  an  averment  In  support  of  venue  is  not 
required.  Hodson  v.  AVarner,  CO  Ind.  214;. 
Iloke  V.  Ai)plegate,  92  Ind.  570 ;  Fry  v. 
Shafor,  1G4  Ind.  099,  74  N.  E.  503. 

It  is  next  argued  that.  Instead  of  alleging 
a  "wrongful"  detention,  as  in  this  petition, 
tiie  detention  should  be  alleged  to  be  "ille- 
gal." Replevin  Is  usually  defined  as  an  action 
for  the  recovery  of  cliattels  wrongfully  taken 
and  detained,  or  wrongfully  detained ;  and 
the  gist  of  the  action  Is  Indifferently  stated 
to  be  the  "wrongful"  or  "unlawful"  deten- 
tion. A  distinction  between  those  words,  as 
applied  to  the  detention  sufficient  to  support 
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the  action,  does  not  seem  to  have  been  rec- 
ognized. Wells  on  Replevin  (2d  Ed.)  J  31; 
Cobbey  on  Replevin,  S  12.  Approved  forms 
usually  allege  that  the  defendant  "wrong- 
fully" detains  the  proimrty ;  and  to  secure  an 
order  of  delivei-y  under  the  statute  the  af- 
fidavit is  only  required  to  state  In  this  con- 
nection that  "the  property  is  wrongfully  de- 
tained by  the  defendant"  If  the  detention 
is  wrongful,  it  will  be  Illegal  or  unlawful, 
in  the  sense  in  which  those  words  are  applied 
to  the  detention  of  personal  chattels  from 
the  possession  of  a  plalutlfC  entitled  thereto. 
The  objection  is  not  well  taUen.  Grever  v. 
Taylor.  53  Ohio  St.  621,  42  N.  E.  829 ;  Hag- 
gard V.  Wallen,  6  Neb.  271. 

It  seems  to  be  further  contended  that, 
without  an  allegation  that  the  plaintiff  had 
been  in  possession,  the  petition  is  iusufiiclent, 
upon  the  ground  that  a  special  property  Is 
not  complete  until  actual  delivery.  Under 
some  circumstances  It  may  be  true  that  a 
special  ownership  of  specific  chattels  would 
not  be  acquired  imtU  taken  Into  possession. 
But  that  a  mortgagee  may  maintain  re- 
plevin upon  default  in  the  conditions  of  the 
mortgage,  even  though  he  has  never  hjid  ac- 
tual possession,  Is  well  settled;  indeed,  too 
well  settled  to  require  discussion  or  citation 
of  authority.  Schlessinger  v.  Cook,  9  Wyo. 
250,  62  Pac.  l.')2.  The  petition  here  alleges 
the  execution  and  material  terms  and  condi- 
tions of  the  mortgage,  and  the  occurrence  of 
the  default,  entitling  the  plalntlft  as  mort- 
gagee to  i>osse88ion.  Where  the  mortgagor 
Is  permitted  by  the  mortgage  to  continue  in 
possession  until  default,  or  until  the  mort- 
gagee shall  elect  to  take  possession,  a  de- 
mand therefor  before  suit  is  usually  essen- 
tial to  render  the  possession  of  the  mort- 
gagor, or  the  one  claiming  under  liim  subjectt 
to  the  mortgage,  wrongful ;  and  demurrer 
might  lie  to  a  petition  in  replevin  brought 
by  the  mortgagee  in  such  case,  not  alleging 
a  demand,  or  circumstances  sufficient  to 
amount  to  a  waiver  thereof,  or  at  least  facts 
auttioiont  to  let  in  proof  thereof.  There  was. 
however,  no  demurrer  here,  and  the  petition 
<>ontains  nu  averment,  not  onl.v  that  the  de- 
fendant wrongfully  detains  the  propertj',  but 
that  the  chattels  described  "have  been  selze<1 
and  claimed  by  the  defendant."  Whether 
the  latter  statement  would  be  sufficient  to 
«<how  an  assertion  of  ownership  by  defendiuit 
as  agiUnst  the  niortpngpe.  so  as  to  avoid  a 
dennirrer.  on  the  groinid  that  demand  would 
be  manifestly  unavailable,  and  therefore  un- 
necessary, need  not  be  considered,  since  the 
defendant,  for  reasons  presently  to  be  ex- 
I)lalned  in  discussing  the  instructions,  is  not 
in  a  position  to  Insist  upon  allegation  or 
proof  of  prior  demand,  nor  need  the  suffi- 
(•iency  of  the  allegation  of  wrongful  deten- 
tion to  authorize  proof  of  demand  be  consid- 
ered. 

ti.  The  court  Instructed  the  Jury  that  upon 
the  evidence  the  plaintifT  was  entitled  to  re- 


cover the  value  of  the  cattle  In  controversy, 
and  refused  to  Instruct  them  at  defendant's 
request  to  the  effect  that,  If  no  demand  upon 
the  defendant  for  iwssession,  by  or  on  be- 
half of  the  plaintiff,  before  the  commence- 
ment of  the  action,  had  been  shown,  the 
defendant  would  be  entitled  to  the  possession 
of  the  property.  It  may  be  conceded  that 
where  the  original  taivlng  was  not  wrongful  a 
demand  is  as  a  rule  necessary  to  put  the 
right  of  possession  in  the  plaintiff.  But  de- 
mand or  proof  thereof  may  be  waived,  not 
only  by  tlie  previous  conduct  or  assertions  of 
a  defendant  in  possession,  showing  that  a 
demand  would  not  have  been  complied  with, 
but  also  by  his  attitude  in  the  suit.  This 
principle  Is  stated  In  Wells  on  Replevin  (2d 
Ed.)  8  37.3,  as  follows:  "Cases  often  arise 
when  the  defendant  would  be  entitled  to  a 
demand,  but  has  done  some  act  or  made  some 
declaration  which  excuses  the  plaintiff  from 
making  it.  Troof  of  any  circumstance  which 
would  satisfy  a  jury  that  a  demand  would 
have  been  unavailing  (as  a  refusal  by  the 
defendant  to  listen  to  one,  or  a  statement  In 
advance  that  he  will  not  deliver)  will  be  suf- 
ficient to  excuse  i»roof."  And  in  section  374 
It  is  said:  "Where  the  defendant  sets  up  a 
claim  of  ownership  and  demands  a  return  of 
the  goods,  this  claim  is  inconsistent  with  anj- 
hyiKJthesIs  that  he  would  surrender  tliem  on 
demand,  and  will  obviate  the  necessity  of 
proving  demand."  See,  also,  Bunce  v.  Mc- 
Mahon,  6  Wyo.  24,  42  Pac.  83.  The  reason  of 
the  rule  requiring  demand  where  the  original 
taking  was  not  wrongful  is  that  the  posses- 
sion under  a  lawful  taking  must  be  regarded 
as  rightful  until  some  one  having  a  superior 
right  has  asserted  the  same  by  asking  that 
the  j)roi)erty  by  delivere<l  to  him,  and  so  the 
law  presumes  that  a  defendant  who  acquired 
possession  rightfully  will  respect  the  rights 
of  the  true  owner  on  being  Informed  thereof, 
and  deliver  the  possession  at  once  on  request. 
Wells  on  Replevin  (2d  Ed.)  §  340.  Where, 
therefore,  it  appears  from  the  declaration, 
conduct,  or  claims  of  a  defendant  that  a  de- 
mand would  have  been  a  mere  idle  ceremony, 
it  is  excused.  It  is  evident  that  a  defendant 
may  iiy  liis  own  conduct  in  respect  to  the 
property  overthrow  the  prcsmnption  that  he 
would  have  delivered  it  uiwn  demand,  and  It 
is  well  settled  that  such  result  will  follow  a 
claim  made  in  the  suit,  either  by  the  plead- 
ings or  uiMjn  the  trial,  which  is  iu<K)usistent 
with  the  suppo.siti(>n  that  the  defendant 
would  have  couiplied  with  a  previous  de- 
mand. As  said  in  one  case :  "Whore  the  de- 
feudaut  claims  to  he  the  owner  of  the  jirop- 
crty,  he  ought  not  to  be  permittetl  to  set  up 
such  claim  [want  of  deuinnd]  and  thus  de- 
feat a  recovery  by  plaintiff,  mider  the  pre- 
tense that  lie  would  have  surrendered  the 
property  h:id  he  been  requested  so  to  do." 
Howard  v.  Rraun,  14  S.  I>.  ."O,  80  X.  W.  C:!.'.. 
Othr  authorities  arc  numerous  u|)on  the  prop- 
osition, a  ffW  only  of  which  need  be  cited: 
24  Am.  Eng.  Eucy.  L.  510 ;  Weils  on  Rcnlevln, 
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(2d  Ed.)  pp.  322-324,  note  22 ;  Lewis  v.  Smart, 
67  Me.  20C ;  Merrill  v.  Denton,  73  Mich.  G28, 
41  N.  W.  823 ;  I-eek  v.  Chesley,  98  Iowa,  593, 
67  N.  W.  580 ;  Bunce  v.  MoMahon,  supra ; 
Greenberg  v.  Stevens,  212  111.  OOC,  72  N.  E. 
722;  Denver  L.  S.  Commission  Co.  v.  Parks 
(Colo.)  91  Pac.  1110. 

Though  the  defendant's  answer  contains  as 
a  first  defense  a  general  dental  of  the  allega- 
tions of  the  petition,  It  alleges  In  other  sepa- 
rate defenses  that  he  Is  the  owner  of  the  prop- 
erty; that  the  mortgages  described  In  the 
petition  are  fraudulent  and  void,  and  without 
consideration,  and  executed  without  authority 
from  two  members  of  the  partnership  of  Bird 
Bros,  (the  mortgagors)  ;  that  they  were  not  In 
force  at  the  commencement  of  the  action ;  that 
the  defendant  became  the  lawful  and  rightful 
owner  under  a  sale  by  the  sheriff  as  receiver 
of  the  property  and  effects  of  Bird  Bros.,  and 
Is  entitled  to  the  sole  use  and  benefit  of  said 
liroperty  and  the  exclusive  possession  there- 
of ;  and  that  plaintiff  never  had  either  a  gen- 
eral or  special  ownership  In  the  property  and 
was  never  entitled  to  Its  possession.  And 
the  answer  contained  a  prayer  that  the  de- 
fendant be  adjudged  to  be  the  owner  and  en- 
titled to  the  sole  and  exclusive  possession  of 
the  property,  and  Judgment  for  damages.  If 
it  be  assumed  that  all  the  affirmative  allega- 
tions might  have  been  shown  under  the  gen- 
eral denial,  and  that  the  latter  required  proof 
of  demand,  notwithstanding  the  specific  alle- 
gations, then  It  appears  that  upon  the  taking 
of  the  property  by  the  officer,  In  executing 
tlie  order  of  delivery  issued  at  the  commence- 
ment of  the  action,  the  defendant,  as  permit- 
ted by  statute,  gave  an  undertaking  which  re- 
quired and  was  followed  by  a  redelivery  of 
the  property  to  him;  that  upon  the  trial  he 
admitted  having  disposed  of  some  of  the 
cattle,  and  that  he  attempted  to  defend  his 
possession  by  proof  of  the  invalidity  of  plain- 
tiff's mortgages,  and  of  his  ownership  free  of 
the  lien  thereof  by  virtue  of  the  receiver's 
sale.  It  matters  not  that  the  evidence  of- 
fered In  opposition  to  the  validity  and  lien  of 
the  mortgages  and  in  support  of  his  claim 
of  title  was  excluded.  He  excepted  to  such 
exclusion,  and  Is  here  complaining  of  it;  and 
the  fact  remains  that  his  assertions  and  con- 
duct upon  the  trial  were  inconsistent  with 
the  presumption  that  he  would  have  delivered 
the  property  to  plaintiff  upon  demand.  Un- 
der the  circumstances,  therefore,  the  defend- 
ant cannot  be  heard  to  complain  of  the  ab- 
sence of  evidence  to  show  a  demand.  The  In- 
struction requested  was,  moreover,  erroneous, 
since  It  eliminated  all  consideration  of  the 
facts  pertinent  upon  the  question  of  waiver 
of  demand  or  proof  thereof. 

7.  It  Is  further  contended  as  a  ground  for 
reversal  that  since  the  mortgages  of  plain- 
tiff matured,  respectively.  May  20,  1900,  and 
January  1,  1901,  and  this  action  was  not 
brought  until  March  12,  1903.  nor  possession 
of  the  mortgaged  property  taken  within  that 
period   by   the  plaintiff    as  mortgagee,   the 


rights  of  the  latter  as  against  creditors  and 
subsequent  purchasers  bad  become  lost  by  Its 
laches,  upon  the  theory  that  It  is  the  d«^  of 
a  mortgagee  of  chattels,  In  order  to  preserve 
his  Hen  against  such  third  parties,  to  take 
possession  within  a  reasonable  time  after  de- 
fault. This  position  cannot  be  sustained  upon 
our  statutes  and  the  facts  in  the  case  show- 
ing a  compliance  therewith.  In  the  first 
place,  It  is  expressly  permitted  by  statute  to 
insert  In  a  chattel  mortgage  a  provision  au- 
thorizing the  mortgagor  to  use,  handle,  oper- 
ate, herd,  manage,  and  control  the  mortgaged 
property,  and  to  market,  sell,  and  dispose  of 
such  portions  thereof  as  may  be  necessary  la 
the  course  of  business,  or  to  preserve  and 
care  for  the  same,  and  replace  such  proper- 
ty, or  parts  sold,  with  other  property  of  like 
kind  or  character,  all  of  which  shall  be  sub- 
ject to  the  operation  and  effect  of  the  mort- 
gage. Rev.  St.  1899,  $  2818.  And  the  mort- 
gages here  provided  that  until  default  the 
mortgagor  might  retain  possession  of  the' 
propert}',  and  use,  handle,  manage,  and  con- 
trol the  same.  The  statute  further  declares 
that  a  chattel  mortgage  filed  as  required  shall 
remain  in  full  force  and  validity  for  the  term 
for  which  it  shall  be  given  and  for  00  days 
thereafter,  and  that  after  the  expiration  of 
such  60  days  after  maturity  It  shall  cease  to  be 
valid  as  against  creditors  and  subsequent  pur- 
chasers or  mortgagees  In  good  faith,  unless  be- 
fore the  expiration  thereof  notice  of  foreclos- 
use  shall  be  given  as  required  by  law,  or  thfr 
mortgagee,  his  heirs,  legal  representatives,  or 
assigns,  or  the  agent  or  attorney  of  the  mort- 
gagee or  his  assigns,  shall  make  affidavit  ex- 
hibiting the  Interest  of  the  owner  and  holder 
In  such  mortgage,  and  the  amount  yet  du* 
and  unpaid,  which  affidavit  is  to  be  filed  In 
all  respects  as  the  original  mortgage,  and 
thereupon  It  Is  provided  that  the  original 
mortgage  shall  continue  In  full  force  and  vir- 
tue for  the  period  of  1  year  after  the  term 
for  which  It  was  originally  given ;  and  a  llk» 
affidavit  may  be  filed  within  60  days  after  the 
expiration  of  said  period  of  1  year,  continu- 
ing thereby  the  mortgage  in  force  another 
year,  and  under  the  same  conditions  and 
within  the  same  limitation  a  like  affidavit 
may  be  filed  to  renew  the  mortgage  for  each 
succeeding  year  thereafter  until  the  debt  se- 
cured thereby  shall  be  fully  iwild.  Id.  §  2817. 
The  statute  clearly  implies  that  the  filing  of 
a  mortgage  is  a  substitute  for  the  transfer  of 
possession.  Id.  |  2811.  And  that  is  the  usual 
purpose  and  effect  of  recording  statutes.  6 
Cyc.  10153 ;  Keeuan  v.  Stinison,  32  Minn.  377, 
20  N.  \V.  364.  The  same  effect  Is  given  aft- 
er maturity  to  an  affidavit  filed  in  renewal 
of  a  filed  mortgage,  since  such  an  affidavit, 
when  filed,  excuses  foreclosure  proceedings 
and  continues  the  mortgage  in  full  force  and 
virtue  for  the  prescribed  i)eriod.  That  the 
purpoise  of  the  affidavit  Is  notice  to  purchasers 
and  others  Is  evident,  not  only  from  the  pro- 
vision respecting  its  making  and  filing  but 
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officer  to  note  the  flllng  of  each  renewal  af- 
fidavit upon  the  original  mortgage  In  his 
office,  and  also  upon  the  Index  book  opposite 
the  original  record  of  the  instrument.  Id. 
f  2817.  The  mortgages  in  controversy  were 
duly  filed,  and  the  renewal  affidavits  were 
also  filed,  as  shown  by  the  record,  and  there 
is  no  suggestion  that  they  were  not  filed  In 
time  to  continue  the  mortgages  in  force.  It 
would  in  effect  abrogate  the  statute  to  hold 
that  a  niortgUKee  is  required,  not  only  to  file 
a  renewal  affidavit,  but  to  take  possession, 
also,  upon  maturity  of  the  mortgage  debt,  to 
continue  the  priority  of  bis  mortgage  Hen, 
or  to  protect  his  rights  against  a  charge  of 
fraud. 

8.  Prior  to  the  execution  of  plaintiff's  first 
mortgage  another  bnuk  located  In  the  same 
city  with  plaintiff  held  an  uupnid  note  of 
Bird  Bros,  for  $8,000,  apparently  secured 
by  a  mortgage  or  pledge  of  cattle  and  hay, 
and  three  notes,  signed  by  Thomas  Bird,  for 
$1,000.  .V>00,  and  $200,  respectively.  The 
plaintiff  advanced  the  money  to  take  up  these 
notes,  and  the  anioimt  so  advanced  entered 
into  the  ronslderation  of  the  mortgage,  and 
was  Included  in  the  notes  of  even  date  there- 
with and  thereby  secured.  The  additional 
sum  of  $6.C00  was  also  paid  Into  such  other 
bank  by  plaintiff  to  cover  the  purchase  price 
of  l.'X)  head  of  cattle  sold  by  the  cashier  of 
such  bank,  which  amount  was  also  embraced 
in  said  several  notes  and  became  a  part  of  the 
consideration  of  said  mortgage.  The  bill  of 
sale  for  the  cattle  was  made  out  by  the  ven- 
dor to  Thomas  Bird,  and,  as  the  vendor  testi- 
fied, was  handed  to  the  plaintiff  bank.  It 
was  dated  May  27.  ISna  while  the  mortgage 
was  dated  May  26.  1808.  It  did  not  appear 
that  Thomas  Bird  either  directed  the  bill  of 
sale  to  be  made  out  in  his  own  name,  or 
knew  that  It  had  been  so  drawn  until  the 
trial.  He  testified  without  contradiction  that 
he  bought  the  cattle  for  the  partnerhip,  and 
that  the  latter  had  possession  of  the  cattle 
several  days  before  the  payment  of  the  '  a 
chase  price,  and  before  the  execution  of  the 
mortgage  to  plaintiff ;  and  the  price  was  ad- 
vanced by  plaintiff  on  the  credit  of  the  firm, 
whose  obligations  It  took  therefor.  There  is 
nothing  in  the  evidence,  outside  the  bill  of 
sale,  even  tending  to  show  that  Thomas  Bird 
ever  claimed  to  be  the  Individual  owner  of 
such  cattle.  The  purchase  price  was  paid  on 
the  day  the  mortgage  was  executed,  and  evi- 
dently to  complete  a  purchase  which  had  been 
previously  agreed  upon.  Thomas  Bird  also 
testified,  and  in  this  respect,  also,  his  testi- 
mony stands  undisputed,  that  his  notes  held 
as  aforesaid  by  the  other  bank  were  given 
for  money  borrowed  for  and  on  account  of 
the  firm,  and  that  he  did  no  business  except 
for  the  partnership.  It  Is  also  undisputed 
that  he  was  the  resident  and  managing  part- 
ner. The  plaintiff  bank,  as  appears  from  the 
evidence  beyond  controversy,  understood  that 
the  money  advanced  by  it  was  loaned  to  the 
Qartnership.    Upon  the  above  facts  we  think 


there  is  no  reasonable  ground  for  the  conten- 
tion that  the  amount  represented  by  the  three 
Thomas  Bird  notes  constituted  his  individual 
Indebtedness,  and  was  therefore  improperly 
and  fraudulently  included  in  the  partnership 
mortgage.  Standing  alone,  the  notes  the:ai- 
selves  would  raise  the  presumption  that 
Thomas  Bird,  and  not  the  firm,  was  the  debt- 
or; but  the  presumption  would  not  be  con- 
clusive. 

The  question  here  is,  not  who  would  have 
been  liable  on  the  notes,  had  suit  been  brought 
thereon,  but  whether  the  partnership  mort- 
gage attempted  to  secure  the  Individual  in- 
debtedness of  Thomas  Bird,  as  distinguished 
from  partnership  indebtedness.  This  ques- 
tion was  raised  by  a  request  on  behalf  of  the 
defendant  for  an  instruction  to  the  effect 
that.  If  any  part  of  the  Indebtedness  secured 
by  the  mortgage  was  not  a  partnership  obliga- 
tion, it  should  be  deducted  from  the  amount 
remaining  due,  and,  if  sufficient  to  discharge 
the  same,  then  the  verdict  should  be  for  the 
defendant.  Tlie  Instruction  was  refused,  and, 
as  previously  stated,  the  court  directed  a  ver- 
dict for  the  plaintiff,  submitting  only  for  the 
consideration  of  the  Jury  the  amount  of  the 
damages  to  be  recovered.  It  was  formerly 
held,  under  what  Is  known  as  the  "scintilla  of 
evidence  rule,"  that  whenever  there  Is  any 
evidence,  however  slight  tending  to  prove  an 
Issue.  It  must  l>e  submitted  to  the  Jury,  or,  as 
otherwise  stated,  that  "a  verdict  may  be  di- 
rected only  where  there  Is  no  evidence,  how- 
ever slight,  aud  no  inference  to  be  drawn 
from  the  facts,  which  will  support  the  oppo- 
site theory."  TJiKin  that  rule,  if  a  party 
produced  a  scintilla  of  proof  In  his  favor,  he 
was  entitled  to  have  his  case  submitted  to  the 
Jury.  6  Eucy.  Pi.  &  Pr.  G73,  G70.  That  doc- 
trine grew  out  of  the  extreme  reluctance  of 
the  courts  to  Invade  the  province  of  the 
Jury,  but  according  to  the  modern  and  more 
reasonable  view  the  scintilla  rule  falls  to 
carefully  discriminate  between  the  preroga- 
tives of  the  court  and  Jury,  and  Is  deemed  to 
require  the  subminsion  of  evidence  to  a  jury 
which  might  afford  no  reasonal)le  Justification 
for  a  verdict.  The  power  of  the  court  to  In- 
vade the  province  of  the  jury  Is  still  uni- 
formly denied;  but  there  Is  apparent  confu- 
sion in  the  autliorities  when  it  comes  to  stat- 
ing a  test  or  principle  which  would  be  ap- 
plicable generally  In  determining  tlie  pro- 
priety of  directing  a  verdict  either  upon  the 
whole  case  or  some  particular  Issue.  It  is 
geuerall,v  agreed  that  a  question  of  fact  must 
be  passed  upon  by  the  Jury  and  a  question  of 
law  determined  by  the  court,  and  that  the 
credibility  of  witnesses  and  the  weight  of 
conflicting  testimony  are  questions  of  fact 
That  it  is  the  function  of  the  Jury,  and  not 
the  court,  to  decide  which  way  contradictory 
evidence  preponderates,  is  conceded;  and  al- 
so that,  if  tlie  evidence  produced  by  a  party 
is  insufficient  In  law  to  authorize  a  finding 
In  his  fuvor,  It  is  the  right  and  duty  of  the 
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cotirt  to  so  hoia  and  peremptorily  instruct  in 
reference  to  It. 

Many  conrts  tiolds  tliat.  In  determining 
when  a  verdict  should  be  directed,  a  proper 
criterion  is  whether  a  different  verdict  would 
necessarily  be  vacated  as  contrary  to  the  evi- 
dence. Pleasants  v.  Fant,  22  Wall.  (i*.  S.) 
120,  22  L.  Ed.  780;  Ketteruian  v.  R  R.  Co., 
48  W.  Va.  GOG,  37  S.  E.  C83 :  Offutt  v.  Colum- 
bian Exposition,  175  111.  472,  .51  N.  E.  051; 
Los  Angeles  F.  &  M.  Co.  v.  Thompson,  117 
Cal.  594,  49  Pac.  714.  The  correctness  of 
that  test  Is  denied  in  New  York,  because,  as 
said  by  the  Court  of  Appeals  of  that  state, 
the  results  of  directing  a  verdict  and  setting 
one  aside  are  widely  different,  since  where  a 
verdict  is  set  aside  a  new  trial  is  ordered,  but 
a  verdict  directed  forever  concludes  the  par- 
ties. McUonald  v.  Jiletronolitan  St.  Ky.  Co., 
107  N.  y.  06,  CO  N.  E.  282.  They,  however, 
say :  "If  the  evidence  is  insufficient,  or  If  that 
which  has  been  introduced  is  conclusively  an- 
swered, so  that  as  a  matter  of  law  no  ques- 
tion of  credlbilltj'  or  issue  of  fact  remnius, 
then,  the  question  being  one  of  law,  it  is  the 
duty  of  the  court  to  determine  it."  .\iid 
again:  "If  there  is  no  evidence  to  sustnin  an 
opposite  verdict,  a  trial  court  is  justified  in 
directing  one,  not  because  it  would  liave  au- 
thority to  set  aside  an  opposite  one,  but  be- 
cause there  was  an  actual  defect  of  proof, 
and  hence,  as  a  matter  of  law,  the  part}-  was 
not  entitled  to  recover."  It  is  said  in  AVis- 
consin  that  the  rule  to  the  efitect  that  if  there 
is  any  evidence  to  establish  a  disputed  fact, 
and  a  conflict  in  tliat  regard,  the  qnestlon  is 
for  the  juo',  should  be  construe«l  as  calling 
for  evidence  worthy  of  belief  in  regard  to 
the  subject,  and,  "if  the  truth  of  the  proposi- 
tion be  not  within  the  range  of  probabilities. 
In  tlie  light  of  reason  and  conunon  sense,  in 
view  of  facts  of  connnon  knowledge,  or  facts 
established  in  the  case  beyond  reasonable  con- 
trovers.v,  then  evidence  of  the  existence  of 
the  fact  Involved  does  not  prove  such  exist- 
ence, or  tend  to  prove  it."  In  regard  to  the 
case  then  before  the  court  the  following  prin- 
ciple was  deduced :  "If  the  evidence  of 
plaintiffs,  taking  the  most  favorable  view  It 
will  reasonably  bear,  including  ail  reason- 
able Inferences  tiierefrom,  assuming  that  it 
establishes  all  that  It  tends  to  establish  when 
viewed  In  the  light  of  undisputed  facts,  would 
support  a  verdict  in  r)lalntlfrs  favor,  then  the 
case  should  have  been  submitted  to  the  Jury 
for  decision ;  and  we  should  say  that  the  evi- 
dence is  suflieient  for  such  verdict,  If.  in 
view  of  concedetl  or  undisputed  facts  In  pl.-iln- 
tiff's  evidence,  there  is  room  for  unblasetl 
minds  to  reasonably  differ  as  to  where  the 
truth  lies,  not  regarding,  In  reaching  that 
result,  mere  conjecture  or  possibility." 
O'Brien  v.  R.  R.  Co.,  102  Wis.  028.  78  N.  "w. 
1084.  Without  going  further  Into  the  general 
question,  we  refer  to  0  Ency.  PI.  &  Pr.  fi75- 
087.  where  the  numerous  authorities  are  cited 
ind  the  views  entertained  in  tlie  various  ju- 
risdictions explained. 


In  Riner  v.  New  Ilampfrtiire  Ins.  Co..  5) 
Wyo.  81,  440,  64  Pac.  1062.  the  direction  of  a 
verdict  was  held  erroneous  on  the  ground 
that  a  material  question  of  fact  arose  uiiuft 
the  evidence  which  was  for  the  jury  to  de- 
termine. In  Kahn  v.  Traders'  Ins.  Co.,  4 
Wyo.  419,  34  Pac.  1059,  62  Am.  St.  Reft.  47, 
the  court  held  that  a  peremptory  instruction 
as  to  the  effect  of  a  particular  fact  in  that 
case  shoiild  have  l»een  given,  since  the  facts 
were  plain,  simple,  and  undisputed,  and  there 
was  no  question  of  fact  for  the  jury's  deter- 
mination. Speaking  for  the  court.  Mr.  Jus- 
tice Clark  said:  "When  the  evidence  to  a 
fact  is  positive,  and  not  disputed  or  question- 
ed. It  ought  to  be  taken  as  an  establishe<l  fact, 
and  the  charge  of  the  court  should  procw  1 
upon  this  basis."  In  the  case  at  bar,  the  dis- 
puted fact,  so  far  as  the  point  now  Itelng 
considered  is  concerned,  wag  whetlier  the 
mortgages  held  by  plaintiff  were  valid  in  re- 
spect to  consideration  and  good  faith.  The 
only  facts  in  the  evidence  tending  to  supiwrt 
defendant's  theory,  outside  of  the  Jolm  Blrtl 
note  above  considered,  were  that  a  small  part 
of  the  consideration  had  previously  been  rep- 
resented by  the  personal  notes  of  Thomas 
Bird  to  another  bank,  and  that  the  bill  of  sale 
of  certain  cattle  bore  date  on  the  day  follow- 
ing the  date  of  plaintiff's  mortgage,  and  con- 
veyed the  cattle  to  Thomas  Bird.  But  the 
presumptions  arising  from  such  facts  were 
completel.v  overcome  by  the  undlsputecl  testi- 
mony of  Thomas  Bird,  and  the  further  undis- 
puted fact  that  firm  obligations  were  given  to 
the  plaintiff  bank  for  the  mone.v  it  advanced, 
without  any  api>arent  questioning  thereof  at 
any  time  thereafter  by  the  firm  or  any  mem- 
ber thereof,  and,  as  testified  by  the  cashier 
of  the  plaintiff,  that  the  money  was  loaned  to 
the  firm.  Moreover,  the  purchase  price  of  the 
cattle  mentioned  In  the  bill  of  sale  was  ad- 
vanced by  the  plaintiff,  who  took  therefor  the 
firm  notes,  and  thei-e  was  not  the  slightest 
contradiction  of  Thomas  Bird's  testimony 
that  he  bought  the  cattle  for  the  partnership, 
other  than  the  presumption  which  might  have 
arisen  upon  the  bill  of  sale,  if  unexplained. 
His  statement  that  he  did  no  business  except 
for  the  company  remained  uncontradicted,  and 
not  a  single  circumstance  tending  to  discred- 
it It  was  brought  out  In  the  evidence.  In  ref- 
erence to  this  matter,  therefore,  the  fact 
stood  established  that,  although  the  bill  of 
sale  was  drawn  as  stated,  and  Thomas  Bird 
had  given  his  individual  notes  for  some  of  the 
debt  before  the  transaction  with  plaintiff,  the 
cattle  were  bought  for  and  delivered  to  the 
firm,  and  the  notes  were  made  for  money  bor- 
rowed for  and  received  by  the  firm.  The 
question,  then,  became  one  of  law  whether 
upon  such  facts  plaintiff's  mortgage  attempt- 
ed to  secure  the  payment  of  money  not  in 
reality  a  debt  of  the  partnership.  As  said 
in  a  Michigan  ease:  "When  the  testimony  of 
bona  fides  is  thus  tmdisputed.  it  is  proper 
for  the  court  to  direct  a  verdict."  Drovers* 
Nat  Bank  v.  Potvln,  110  Mich.  474,  74  N.  W. 
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724.  So  far  as  tbis  point  Is  concerned,  there- 
fore, the  Instruction  requested  was  correctly 
refused,  since  it  would  have  been  mislead- 
ing and  inapplicable  upon  the  evidence,  and 
the  peremptory  instruction  was  proper.  The 
facts  do  not  sustain  the  contention  that  the 
Ann  mortRnge<l  cattle  not  belonging  to  It. 

9.  It  was  conclusively  established  upon  the 
evidence  that  the  amount  due  and  unpaid  up- 
on the  obligations  secured  by  the  mortgages, 
after  giving  all  proper  credits,  largely  ex- 
ceeded the  value  of  the  property  in  contro- 
versy. That  fact  and  the  occurrence  of  de- 
fault in  the  mortgage  conditions  l)efore  the 
commencement  of  the  action  gave  the  plain- 
tiff the  right  of  possession,  unless  a  superior 
right  should  be  established.  All  objections 
interposed  to  the  mortgages,  their  validity, 
consideration,  and  good  faith,  have  been  con- 
sidered and  found  to  be  untenable.  The  de- 
fendant sought  to  show  ownership  and  right 
to  possession  in  himself  through  a  purchase 
from  parties  to  whom  the  property  had  been 
sold  by  the  sheriff,  acting  as  receiver  of  the 
property  and  effects  of  Bird  Bros,  under  an 
appointment  in  a  proceeding  in  aid  of  execu- 
tion Instituted  by  a  Judgment  creditor  of  said 
firm.  He  produced  a  bill  of  sale  from  the 
sheriff  to  defendant's  vendors  and  a  similar 
instrument  from  them  to  him ;  and  the  fact 
that  a  sale  had  actually  occurred  between 
the  parties  to  each  of  those  instruments,  fol- 
lowed by  transfer  of  possession,  was  shown, 
and  also  that  at  the  time  he  sold  the  property 
the  sheriff  was  In  possession  by  virtue  of  his 
said  appointment  as  receiver.  Defendant 
thereupon  produced  and  offered,  in  the  order 
in  which  they  appeared  in  the  cause  wherein 
the  appointment  of  receiver  had  occurred,  the 
various  papers  and  court  orders  leading  up 
to  and  culminating  in  an  order  of  the  dis- 
trict court  authorizing  the  sale  of  DO  head 
of  cattle  for  the  purpose  of  creating  a  fund 
to  maintain  and  care  for  the  property  in  the 
receiver's  hands,  consisting  of  real  estate,  sev- 
eral hundred  cattle,  and  considerable  persona] 
property.  The  papers  were  admitted  tempo- 
rarily, subject,  as  the  court  stated,  to  all  legal 
objections,  leaving  the  question  of  their  rele- 
vancy to  be  determined  upon  the  whole  rec- 
ord, when  all  that  should  be  deemed  mate- 
rial had  been  presented.  It  Anally  appeared 
that  the  order  of  sale  had  been  subsefpiently 
reversed  and  vacated  by  this  court  on  error, 
and  that  pending  the  proceedings  in  error, 
and  on  the  same  day  as  the  receiver's  sale, 
though  apparently  too  late  to  prevent  the 
same,  an  order  had  been  entered  by  tills  court 
staying  proceedings  upon  the  order  appealed 
from.  The  evidence  in  relation  to  the  re- 
ceiver's proceedings  was  thereuix>n  excluded. 
The  order  aforesaid  was  reversed  in  the  case 
of  Bank  v.  Cook,  12  Wyo.  402,  76  Pac.  C74, 
78  Pac.  1083,  2  L.  R.  A.  (N.  S.)  1012,  and  it 
will  be  unnecessary  to  here  reiHsat  the  grounds 
thereof,  except  to  say  that  It  was  held  to  have 
been  entered  without  Jurisdiction.  The  rights 
and  duties  of  a  receiver  in  a  proceeding  sup- 


I  plementary  to  execution  under  our  practice- 
were  considered  at  length  in  that  case,  and 
the  conclusion  reached  that  the  appointment 
of  the  receiver  did  not  operate  to  divest  prior 
valid  and  subsisting  liens,  nor  authorize  a 
sale  of  property  in  disregard  of  such  Hois 
to  pay  the  receiver's  expenses.  I'pon  the  evi- 
dence in  support  of  the  receiver's  sale  it 
therefore  ap]>earcd  as  a  matter  of  law  that 
the  defendant  bad  acquired  by  his  purchase,. 
if  anything,  no  more  than  whatever  interest 
Bird  Bros.,  the  Judgment  creditors,  had,  sub- 
ject to  plaintiff's  mortgages.  With  or  with- 
out the  excluded  evidence,  the  defendant's 
interest  was  shown  to  be  subordinate  to  that 
of  the  plaintiff;  and,  since  the  plaintiff's  In- 
terest embraced  the  entire  value  of  the  prop- 
erty, the  defendant  was  not  entitled  in  law 
to  recover  anything.  No  question  of  fact,  ex- 
cept on  the  subject  of  damages,  remained  in 
the  case,  or  would  have  remained,  even  had 
the  record  evidence  not  been  stricken  out.  A 
peremptory  instruction  to  find  for  the  plain- 
tiff was  therefore  Justified. 

10.  Following  the  instruction  of  the  court 
that  the  plaintiff  was  entitled  to  recover  the 
value  of  the  cattle  In  controversy,  the  Jury 
returned  a  verdict  flnumg  geneniily  for  the 
plaintiff  and  assessing  its  damages  at  the  sum 
of  $1,830.  Thereupon  Judgment  was  render- 
ed in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  amount  of  the  damages  so 
assessed  with  costs.  It  is  contended  that  the 
verdict  and  Judgment  are  insuiflcient  under 
oiu*  statutes,  for  the  reason,  as  stated  in  the 
brief  of  plaintiff  in  error,  that  the  Jury 
should  have  found,  not  generally  for  the 
plaintiff,  but  that  it  was  either  the  owner  or 
entitled  to  possession  of  the  property,  and 
then  assessed  such  damages  as  were  found 
to  be  right  and  proper,  and  that  a  Judgment 
merely  for  the  value  of  the  property  is  not 
contemplated  by  the  law.  The  proposition 
relied  on  In  support  of  the  above  contention 
seems  to  be  that  the  Code  requirements  as  to 
verdict  and  Judgment  must  be  complied  with, 
and  that  a  failure  In  that  regard  is  ground  for 
reversal.  Upon  the  circumstances  of  this 
case,  however,  the  proposition  is  not  applica- 
ble, since  the  statute  contains  no  provision 
concerning  the  form  of  either  verdict  or  Judg- 
ment, where,  as  in  this  case,  the  defendant 
has  obtained  a  redelivery  of  the  property  tak- 
en upon  the  writ,  and  retained  It.  upon  giving 
the  statutory  undertaking  for  tiiat  purpose. 
Until  the  amendment  of  1807  (Sess.  Laws 
1807,  p.  71,  c.  43)  there  was  no  autliorlty  in 
the  statute  for  the  giving  by  a  defendant  in 
replevin  of  a  redelivery  bond;  but,  except 
in  the  case  of  an  heirloom,  or  relic,  which 
might  be  retained  by  the  officer  executing  the 
writ,  subject  to  the  order  of  the  court,  prop- 
erty taken  upon  a  replevin  vrrlt  was  re- 
quired to  be  delivered  to  the  plaintiff,  upon 
the  giving  by  him  of  an  undertaking  as  pre- 
scribed by  the  statute,  or  retm-ned  to  the  de- 
fendant, if  such  undertaking  was  not  given 
within  the  period  allowed  therefor.  Thus, 
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under  the  Code  prior  to  the  act  Ot  1897,  prot>- 
erty  sought  to  be  recovered  In  a  replevin  ac^ 
tlon  would.  If  taken  upon  the  writ,  or  order 
of  delivery,  as  it  Is  designated  in  the  statute, 
be  either  delivered  to  the  plaintiff,  or  return- 
ed to  tlie  defendant  for  failure  of  the  plain- 
tiff to  give  an  undertaking,  or,  in  case  of  a 
peculiar  idnd  of  property,  such  as  an  heir- 
loom, etc.,  it  might  remain  in  the  sheriff's 
hands.  Rev.  St  1887,  S§  3025-3029 ;  Rev.  St. 
1899,  §1  4150-1154.  In  the  related  sections 
regulating  verdict  and  judgment  in  such  an 
action,  no  other  contingency  was  therefore 
provided  for  in  case  of  property  taken  upon 
the  writ.  The  nature  of  the  recovery  was 
and  Is  specified  in  the  event  of  Judgment  for 
defendant  on  demurrer,  or  failure  of  plaintiff 
to  prosecute  the  action,  or  uixin  the  issues 
Joined  when  the  property  is  delivered  to  the 
plaintiff,  or  remains  In  the  sheriff's  hands, 
and  also  In  the  case  of  Judgment  for  plaintiff 
upon  the  Issues,  or  on  default  when  the  prop- 
erty has  been  delivered  to  him,  or  redelivered 
to  defendant  for  want  of  an  undertaking  by 
plaintiff,  or  remains  in  the  sheriff's  hands, 
or  has  not  been  taken.  Rev.  St.  1887.  Sg  3030- 
3033 ;  Rev.  St  1889,  S§  4155-1158.  The  stat- 
ute clearly  distinguishes  between  an  official 
taking  upon  the  writ  and  a  subsequent  de- 
livery to  plaintiff,  or  redelivery  to  defendant ; 
80  that  it  is  plainly  impossible  to  apply  the 
provisions  of  section  4158  of  the  Revision  of 
1899,  permitting  the  action  to  proceed  as  one 
for  damages  when  the  property  has  not  been 
tnken,  or  has  been  redelivered  to  defendant 
for  want  of  an  undertaking  by  plaintiff,  to 
the  case  here  presented,  where  the  defend- 
ant has  obtained  a  redelivery  upon  giving  the 
statutory  undertaking.  The  condition  of  the 
authorized  undertaking  further  Increases  the 
tlifflculty  of  applying  the  provisions  of  that 
section  to  such  a  case. 

The  provisions  as  to  Judgment  cover  every 
c-ontlngency  that  could  have  arisen  under 
the  statute  prior  to  its  amendment,  except 
that  property  remaining  In  the  sheriff's  hands 
was  governed  by  the  general  direction  that 
it  be  held  subject  to  the  order  of  the  court 
In  1897  section  3026  of  the  Revision  of  18S7 
was  amended,  and  as  amended  it  is  now 
section  4151  of  the  Revision  of  1899.  Into 
that  section,  which  originally  provided  for 
property  having  a  value  not  wholly  market- 
able, such  as  an  heirloom  or  relic,  to  be  re- 
tained by  the  sheriff,  was  Incorporated,  by 
the  amendment  aforesaid,  a  provision  au- 
thorizing the  defendant,  within  a  stated  time 
from  the  levying  of  the  writ,  to  furnish  an 
undertaking  to  the  plaintiff  to  the  effect  that 
the  defendant  will  deliver  the  property  to 
the  plaintiff,  if  such  delivery  be  adjudged, 
and  will  pay  all  costs  and  damages  that 
may  be  awarded  against  him,  and  requiring 
the  sheriff  thereupon  to  redeliver  the  prop- 
erty. No  express  change  was  made  In  the 
provisions  regarding  the  Judgment  to  be  re- 
covered in  the  action.  It  was  not  the  orig- 
inal theory  of  the  statute  that  property  once 


taken  npon  a  replevin  writ,  and  either  de- 
livered to  the  plaintiff  or  redelivered  to  the 
defendant,  should  be  returned,  or  that  its 
return  should  be  adjudged.  Plaintiff's  un- 
dertaking was  and  is  required  to  be  to  the 
effect  that  he  shall  duly  prosecute  the  action 
and  pay  all  coats  and  damages  which  may  be 
awarded  against  him.  Rev.  St  1887,  {  8025; 
Rev.  St  1899,  f  4150.  The  action  was  and 
is  allowed  to  proceed  as  one  for  damages 
upon  the  failure  of  plaintiff  to  give  an  un- 
dertaking, and  a  redelivery  for  that  reason 
to  the  defendant;  and  there  Is  no  provision 
for  a  Judgment  requiring  a  return  to  plain- 
tiff in  that  case.  The  plaintifTs  undertak- 
ing, when  given,  stands  in  the  place  of  the 
property  to  the  extent  of  defendant's  inter- 
est, and  the  property  passes  into  the  ex- 
clusive possession  and  control  of  the  plain- 
Uff.  Smith  V.  McGregor,  10  Ohio  St.  461; 
Uphaus  V.  Roof,  68  Ohio  St  401,  67  N.  £>. 
717;  Union  Pac.  R.  R.  Co.  v.  U.  S.,  2  Wyo. 
170.  The  amendment  of  1897  introduced  a 
new  element  or  theory  Into  the  statute,  by 
authorizing  the  defendant  to  obtain  a  re- 
delivery upon  undertaking  with  sufficient 
sureties  to  "deliver  the  pr(^>erty  to  the  plain- 
tiff" if  that  should  be  adjudged.  The  si- 
lence of  the  statute  upon  the  question  of 
recovery  in  such  case  makes  necessary  the 
application  of  the  rule  in  that  respect  in  the 
common-law  actions  of  replevin  and  detinue, 
for  which  the  statutory  action  Is  a  substitute. 
Replevin  at  common  law  required  as  Its 
foundation  an  unlawful  taking,  while  deti- 
nue proceeded  for  a  wrongful  detention, 
where  the  original  taking  had  been  lawful; 
but  In  modem  practice,  at  least  in  this  coun- 
try, the  gist  of  the  action  is  the  wrongful 
detention,  whether  the  original  taking  was 
lawful  or  unlawful,  and  that  Is  the  case  un- 
der our  statute.  In  the  common-law  action, 
where  the  goods  were  not  obtained  upon  the 
writ  by  the  plaintiff,  the  Judgment  was  in 
the  alternative,  if  he  succeeded,  that  he  re- 
cover the  property,  or,  In  case  a  delivery 
cannot  be  had,  that  he  recover  the  value 
thereof.  Bouv.  L.  Diet  (Rawle's  Rev.)  p. 
565;  2  Bouv.  L.  Diet  (Rawle's  Rev.)  p.  885; 
3  Bl.  Com.  151;  2  Tldd's  Pr.  887;  Cobbey 
on  Replevin,  {  1105;  Wells  on  Replevin  (2d 
Ed.)  {  772;   18  Ency.  PL  &  Pr.  591-59& 

In  view  of  the  general  rule  and  the  pre- 
scribed terms  of  the  defendant's  undertak- 
ing, which  secure  a  delivery  to  the  plaintiff 
if  adjudged,  it  must  be  held,  we  think,  that, 
where  defendant  has  obtained  the  posses- 
sion upon  giving  the  undertaking,  either 
party  may,  primarily,  Insist  that  plaintiff's 
Judgment  shall  embrace  a  return  of  the  prop- 
erty if  that  be  possible;  and  ordinarily,  to 
accomplish  the  result  contemplated  by  the 
statute,  and  to  which  the  respective  parties 
would  be  entitled,  the  Judgment  should  be  in 
the  alternative  in  such  case.  It  does  not 
necessarily  follow,  however,  that  a  Judgment 
for  the  value  alone  will  be  erroneous,  or, 
even  if  erroneous,  that  it  will  cause  a  re- 
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versal.  Many  cases  hold  It  sufficient  to  or- 
der a  modification  of  the  judgment  without 
refversing  It.  Ward  v.  Masterson,  10  Kan. 
77;  Babb  v.  Aldrlch,  45  Kan.  218,  25  Pac. 
."■vtS.  In  Boley  t.  Grlswold,  20  Wall.  (IL  S.) 
486,  22  ti.  Ed.  375,  It  is  held  that  a  Judg- 
ment Is  not  necessarily  erroneous  If  the 
alternative  is  not  espres.sed  on  Its  face.  It 
Is  said  In  the  opinion:  "The  court  must  he 
satisfied  that  the  delivery  cannot  be  made 
before  It  can  adjudge  absolutely  the  pay- 
ment of  money.  But,  If  so  satisfied.  It  may 
80  adjudge.  A  special  finding  to  that  eftect 
Is  not  necessary.  An  absolute  Judgment  for 
the  money  Is  equivalent  to  such  a  finding." 
In  18  Ency.  PI.  &  Pr.  592-594,  the  rule  is 
thus  nicely  stated:  "The  purpose  of  the  al- 
ternative Judgment  being  to  give  the  unsuc- 
cessful party  the  privilege  of  returning  the 
property  in  satisfaction  thereof  with  costs, 
It  follows  that  such  a  Judgment  is  unneces- 
sary when  the  property  in  question  is  al- 
ready in  the  possession  of  the  successful  par- 
ty, when  a  return  Is  not  demanded,  and  when 
from  special  circumstances  a  return  is  man- 
ifestly impossible."  And  a  large  number  of 
cases  are  cited  in  the  note  in  support  of  the 
text  In  the  case  at  bar  the  plaintiff  Is  not 
complaining,  nor  could  it  complain,  since  it 
requested  the  instruction  given  to  the  effect 
that  the  plaintiff  was  entitled  to  recover  the 
value,  without  mentioning  a  return.  That 
might  be  held,  we  think,  to  constitute  an 
election  to  take  a  money  judgment  only,  at 
least  where  nothing  to  the  contrary  appears. 
It  is  not  disclosed  that  the  defendant  ob- 
jected to  the  form  of  the  Judgment,  nor  was 
such  an  objectioa  made  in  the  motion  for 
.1  new  trial.  But  a  conclusive  answer  to  the 
objection,  made  here  for  the  first  time,  ap- 
parently, is  that  by  the  testimony  of  de- 
fendant it  appeared  that  he  bad  sold  some 
of  the  cattle  at  different  times,  thereby  ren- 
dering a  return  impossible.  A  useless  pro- 
ceeding will  not  be  required.  A  Judgment 
for  a  return  could  not  possibly  have  been 
complied  with,  and  therefore  upon  the  cir- 
cumstances, accepted  upon  the  trial  by  both 
parties,  a  judgment  for  the  value  was  suili- 
cicnt  Indeed,  that  such  would  be  the  sole 
result,  If  plaintiff  recovered,  was  evidently 
the  theory  of  each  party,  as  Judged  upon 
the  evidence  offered. 

11.  There  is  no  merit  in  the  contention 
that  the  damages  a.sst>ssed  are  excessive. 
The  sum  assessed,  $1,830,  included  interest 
from  tlie  commencement  of  the  action,  a 
period  of  2  years  and  9  months,  showing 
(juite  clearly  that  the  cattle  were  valued  at 
$30  a  head.  There  was  ample  evidence, 
though  conflicting,  in  support  of  this.  Sev- 
eral competent  witnesses  as  to  value  were 
produced  by  plaiutiS,  not  one  of  whom  plac- 
ed the  value  lower  than  $30. 

For  the  reasons  aforesaid  we  fall  to  find 
any  reversible  error  in  the  record.  The  Judg- 
ment will  therefore  be  affirmed. 


BEARD,  J.,  and  MATSON,  District  Judge, 
concur.  Hon.  RODERICK  N.  MATSON, 
Judge  of  the  First  Judicial  District,  sat  In 
place  of  Mr.  Justice  SOOTT,  who  had  an- 
nounced  his    disqualification. 


DAVIS    ▼.    DONOHOE-KELLY    BANKING 

CO.     (S.  F.  4,395.) 
(Supreme  Court  of  California.    Nov.  13,  1907. 

Bailment— OwNEnsnip  or  Pboperty— Deliv- 

EBY  BT  Bailee. 

Insolvent,  who  was  the  servant  of  B.,  de- 
livered a  tin  box,  on  wliieh  was  painted  B.'s 
name,  containing  valuables,  to  defendant  for 
eafe-iieeping.  On  the  wrapper  was  written  n 
direction  that  it  was  not  to  be  delivered  to  any 
one  except  B.  or  insolvent.  The  box  remained 
In  defencfant's  passessioii  until  after  certain  cred- 
itors had  obtained  an  order  against  insolvent 
and  an  injunction  prohibiting  the  transfer  of 
any  of  her  property,  when  B.  called  on  defend- 
ant for  tlie  box,  and  it  waa  delivered  to  her. 
after  which  insolvent's  receiver,  having  demand- 
ed the  box  and  been  refused,  sued  defendant  to 
recover  its  value.  Held  that,  the  box  having 
been  properly  delivered  to  B.,  who  was  the 
owner,  plnintitf  could  not  recover,  under  the 
rule  that  the  bnilee  cannot  dispute  the  title  of 
his  bailor  nor  show  who  the  real  owner  of  the 
property  is. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bailment,  |;  32,  107-109.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco ; 
M.  C.  Sloss,  Judge. 

Action  by  W.  II.  Davis,  as  assignee  of  the 
estate  of  Mary  B.  Pleasant,  an  Insolvent 
debtor,  against  the  Donohoe-Kelly  Banking 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

H.  V  Morehouse  and  J.  E.  Alexander,  for 
appellant.    Galpin  &  Bolton,  for  respondent. 

McFARLAND,  J.  This  action  was  brought 
hy  the  assignee  in  insolvency  of  Mary  E. 
Pleasant  to  recover  a  certain  tin  box  and  its 
contents,  or  the  value  thereof,  alleged  to 
have  been  deposited  by  said  Pleasant  witli 
defendant  in  the  year  1898.  The  case  wa.s 
tried  without  a  jury,  and  the  court  made 
findings  and  rendered  judgment  for  defend- 
ant. From  the  judgment  the  plaintiff  ap- 
peals. 

The  appeal  is  upon  the  Judgment  roll, 
which  consists  of  the  pleadings,  findings,  and 
the  Judgment.  There  is  no  bill  of  excep- 
tions, and,  of  course,  no  question  as  to  the 
sufficiency  of  the  evidence  to  support  the 
findings,  or  as  to  any  error  committed  during 
the  trial.  The  claim  of  appellant  for  reversal 
rests  only  u|)ou  the  contention  that  the  find- 
ings do  not  support  the  judgment,  and  that 
upon  their  face  the  Judgment  should  have 
been  for  appellant. 

The  material  findings  of  the  court  are 
these:  In  the  year  1890  the  said  insolvent 
Pleasant  gave  to  the  defendant  at  its  bankin); 
house  the  tin  box  locked,  upon  which  was 
painted  in  large  letters  the  name  "Teresa  P. 
Bell,"  and  on  a  wrapper  iuciusing  the  box 
Digitized  by  VjOOQlC 


U40 


82  PACIFIC  RBPOKTER. 


(Cal 


was  written,  "Not  to  be  dellTered  to  any  one 
except  Mrs.  T.  P.  Bell  or  Mrs.  M.  E.  Fleas- 
ant."  It  contained  jewels  and  precious  stones 
to  the  Talue  of  $15,000.  The  defendant  kept 
the  box  for  about  three  years,  no  one  during 
that  period  baring  demanded  It;  and  on  or 
about  April  1,  1899,  the  said  Teresa  P.  Bell 
demanded  the  box  of  the  defendant  and  the 
latter  then  delivered  It  to  said  Mrs.  BelL  At 
the  time  of  the  delivery  of  the  box  to  the 
defendant  by  Mrs.  Pleasant  the  latter  was 
the  servant  and  agent  of  Mrs.  Bell,  receiving 
from  her  a  monthly  salary.  She  had  no 
ownership  of  the  box  or  Its  contents,  anc 
acted  merely  as  Mrs.  Bell's  agent  Mrs.  Bell 
was  then  and  ever  since  has  been  the  sole 
owner  of  said  box  and  Its  L-ontents.  Upon  the 
above  facts,  considered  alone,  It  Is  obvious 
that  Mrs.  Bell  had  the  right  to  demand  the 
box,  and  that  the  defendant  was  perfectly 
Justified  In  delivering  it  to  her;  and  we  do 
not  think  that  certain  other  facts  relied  npon 
by  appellant  at  all  affect  the  obvious  con- 
clusion above  stated. 

The  other  facts  relied  upon  by  appellant 
are  these :  On  March  26, 1898,  certain  credit- 
ors of  Mrs.  Pleasant  filed  in  the  proper  court 
a  petition  in  Involuntary  insolvency,  praying 
that  she  be  adjudicated  an  Insolvent  debtor. 
Upon  the  filing  of  said  petition  the  court 
made  the  usual  order  that  she  appear  and 
show  cause,  etc.,  and  also  prohibiting  the 
payment  of  any  debts  or  the  transfer  of  any 
property  by  her.  She  appeared  and  contested 
the  Inslovency  proceedings,  and  after  the 
contest  she  was  duly  adjudicated  an  in- 
solvent, and  on  June  22,  1899,  an  assignee 
was  elected  and  qualified,  and  the  clerk  ex- 
ecuted a  written  Instrument  assigning  and 
conveying  all  of  the  Insolvent's  property  to 
the  assignee.  On  January  19,  1902,  about 
throe  years  after  the  delivery  of  the  box  by 
defendant  to  Mrs.  Bell,  the  assignee  demand- 
ed the  same  of  defendant  At  the  time  of  the 
delivery  of  the  box  to  Mrs.  Bell  the  defend- 
ant bad  knowledge  of  the  filing  of  said  pe- 
tition in  insolvency. 

Upon  the  facts  last  above  stated  appellant 
contends  that  on  the  filing  of  the  petition  in 
Insolvency  the  said  box,  as  the  property  of 
the  Insolvent,  went  into  the  custody  of  the 
law ;  that  thereafter  defendant  had  no  right 
to  deliver  it  to  Mrs.  Bell,  and  that  after  the 
election  of  the  assignee  th«  'aid  property 
went  into  the  ownership  of  the  assignee, 
who  ever  since  has  been  entitled  to  recover  it 
from  defendant  But  during  that  time  the  box 
was  the  property  of  Mrs.  Bell,  not  the  prop- 
erty of  the  Insolvent  and  the  ownership  of 
Mrs.  Bell  was  not  affected  by  the  Insolvency 
proceedings  against  Mrs.  Pleasant  Appel- 
lant says  the  relation  l>etween  Mrs.  Pleasant 
and  the  defendant  respecting  the  box  was 
that  of  bailor  and  bailee,  and  invokes  the 
general  rule  that  a  bailee  cannot  dispute  the 
title  of  his  bailor,  and  that,  therefore,  de- 
fendant cannot  show  who  the  real  owner  was. 
This  general  rule  is  not  of  nniversal  applica- 


tion, and  has  Its  exceptions,  even  in  the  usual 
case  where  the  contract  of  bailment  arises 
out  of  the  simple  fact  that  the  bailor  has  de- 
posited the  property  with  the  bailee  and 
there  are  no  special  circumstances  or  agree- 
ments which  modify  the  presumption  that  the 
bailor  is  the  owner.  In  the  case  at  bar,  there 
are  not  only  the  facts  that  Mrs.  Pleasant  was 
not  the  own»  of  the  property,  and  that  Mrs. 
Bell  was  such  owner;  there  was  on  the 
property  Itself  indicia  of  Mrs.  Bell's  owner- 
ship, and  an  express  direction  that  the  box  be 
delivered  to  her  on  her  demand.  Therefore, 
when  Mrs.  Bell  demanded  the  property.  It 
was  her  right  to  receive  it,  and  it  was  the 
duty  of  defendant  to  deliver  it  to  her  under 
the  express  terms  of  the  contract  upon  which 
defendant  received  possession.  To  now  com- 
pel defendant  to  pay  to  the  assignee  of  Mrs. 
Pleasant  $15,000  for  property  which  she 
never  owned,  and  which  defendant  had  deliv- 
ered to  the  true  owner  under  the  express 
provision  of  the  contract  upon  which  defend- 
ant had  received  it  would  be  a  perversion 
of  Justice  which  could  be  warranted  only  by 
some  Inexorable  technical  rule  which,  in  our 
opinion.  Is  not  presented  in  the  case  at  bar. 

Appellant  contends  that  there  is  no  denial 
In  the  answer  that  Mrs.  Pleasant  was  the 
owner  of  the  property  In  qnestion,  or  avei^ 
ment  that  Mrs.  Bell  was  such  owner.  We  do 
not  think  there  Is  any  merit  in  this  conten- 
tion. It  is  true  that  some  little  confusion 
Is  created  by  the  reference  In  the  answer  to 
more  than  one  tin  box  deposited  with  de- 
fendant ;  but  we  think  there  Is  a  clear  denial 
of  Mrs.  Pleasant's  ownership  and  an  aver- 
ment of  Mrs.  Bell's  ownership  of  the  partic- 
ular tin  box  and  Its  contents  which  are  the 
subject  of  this  action. 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:  LORIGAN,  J.;  HENS  HAW,  J, 
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CRIM  et  al.  t.  CITY  &  COUNTY  OP  SAN 

FRANCISCO.    (S.  F.  4,88T.) 
(Supreme  Court  of  California.    Nov.  13,  1907.) 

1.  Municipal  Corporations — Claimb— Pres- 
kntation. 

A  claim  for  damages  against  the  city  and 
county  of  San  Francisco,  which  accrued  be- 
fore its  charter  went  into  effect  is  not  de- 
feated because  not  presented  to  the  board  oC 
supervisors  within  six  months  of  the  occurrence 
of  the  damages,  as  required  by  the  express  pro- 
visions of  that  charter  (article  2,  c.  2,  {  8). 

2.  Same. 

A  claim  for  damages  against  the  city  and 
county  of  San  Francisco,  accruing  after  its 
charter  went  into  effect,  in  that  sewage  wag 
discharged  from  a  sewer  on  nremiscs  owned 
by  it  so  as  to  render  impassable  the  street  in 
front  of  plaintiffs'  premises  and  to  wash  away 
the  soil  of  such  premises,  not  presented  to  the 
board  of  supervisors  within  six  months  of  the 
occurrence  of  the  damages,  is  barred  by  its  char- 
ter (article  2,  c  2,  $  8),  requiring,  as  a  condition 
of  recovery,  that  all  claims  for  damages  be  so 
presented  to  the  board. 

[Eli.  Note. — ^For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |  1796.] 
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8.  liiiciTATios  OP  Actions— TntK  fob  Bsina- 
ING— Tbespass  on  Real  Pbopebty. 

A  discharge  of  sewage  so  as  to  render 
impassable  the  street  in  front  of  premises  of 
others,  and  so  as  to  wash  away  the  schI  of  such 

f  remises,  is  not  a  trepfiss  within  Code  Civ.  Proc. 
338.  subd.  2,  permitting  an  action  for  trespass 
on  real  property  to  be  brought  within  three 
years  of  the  accrual  thereof. 

Department  2.  Appeal  from  Superior 
Court,  City  and  Coun^  of  San  Francisco; 
Frank  J.  Murasky,  Judge. 

Action  by  George  S.  Crlm  and  others 
against  the  city  and  county  of  San  Francisco 
for  Injuries  to  real  property.  Judgment  for 
defendant,  and  plaintiffs  appeal.    Affirmed. 

Edward  C.  Harrison,  for  appellants.  Per- 
cy V.  Long,  City  Atty.,  and  Luther  Elklna, 
Asst.  City  Atty. 

McFARLAND,  3.  Defendant  Interposed  a 
general  demurrer  to  the  complaint.  The  de- 
murrer was  sustained,  and,  plaintiffs  declin- 
ing to  amend.  Judgment  was  entered  for  de- 
fendant. BVom  this  Judgment  the  plaintiffs 
appeal.  In  Its  demurrer  the  defendant  also 
pleaded  the  two-year  statute  of  limitations. 
Section  339,  Code  Civ.  Proc. 

It  Is  averred  In  the  complaint  that  during 
the  times  therein  mentioned  plaintiffs  -were 
the  owners  of  certain  land  situated  in  the 
city  and  county  of  San  Francisco,  and  partly 
bounded  by  a  street  called  J  street;  that 
from  about  the  month  of  January,  1897,  un- 
til about  the  month  of  January,  1902,  the  de- 
fendant was  the  owner  of  certain  land  In  the 
vicinity  of  plaintiffs'  said  land,  and  known 
as  the  Almshouse  tract;  that  during  said  pe- 
riod defendant  maintained  a  sewer  over  and 
across  the  Almshouse  tract  of  land,  but  did 
not  connect  the  same  with  any  main  sewer 
having  a  proper  outlet  until  a  short  time  be- 
fore the  commencement  of  the  action;  that, 
for  want  of  a  proper  outlet,  the  sewer  con- 
ducted and  conveyed  all  the  sewerage  and 
drainage  of  said  Almshouse  tract  and  from 
all  the  buildings  thereon,  "to  and  at  a  point 
Immediately  north  of  said  J  street  between 
Tenth  and  Eleventh  avenues  in  said  city  and 
county,  and  that  from  about  the  month  of 
January,  A.  D.  1897,  until  about  the  month 
of  January,  A.  D.  1902,  the  discharge  from 
said  sewer  was  continuously  washing  and 
carrying  away  the  soil  from  the  said  point  of 
discharge  of  said  sewer  through  a  gully  or 
bed  which  It  made  for  Itself  westerly  along 
said  J  street  and  through  and  upon  the  said 
properties  of  said  plaintiffs  fronting  thereon 
and  hereinbefore  described;  that  the  said 
discharge  from  said  sewer  has  washed  and 
carried  away  large  quantities  of  the  soil 
from  the  said  properties  of  said  plaintiffs 
hereinbefore  described  and  from  said  J  street 
where  It  passes  in  front  of,  and  between  the 
same,  and  has  rendered  said  J  street  impas- 
sable In  front  of  and  between  the  said  prop- 
erties; and  that,  In  consequence  of  the  de- 
struction of  said  street  at  that  point  so  caus- 
ed by  the  said  sewer  and  by  the  aforesaid 
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devastation  and  washing  and  canylns  away 
of  said  plaintiffs  said  lands  thereby  caused 
as  aforesaid,  said  plaintiffs  have  been  dam- 
aged in  the  sum  of  $3,000  in  United  Statefi 
gold  coin." 

Defendant  makes  several  points  In  support 
of  the  ruling  sustaining  the  demurrer  and  of 
the  Judgment;  but  it  is  necessary  to  notice 
only  one  of  said  points,  namely,  that  plain- 
tiffs do  not  allege  that  the  claim  for  damages 
alleged  therein  was  presented  to  the  board 
of  supervisors  for  payment  previous  to  suit 
brought  as  required  by  section  8,  c.  2,  art  2, 
of  the  charter  of  said  city.  See  Merchants' 
&  Mechanics'  Bank  v.  City  of  Los  Angeles 
(Cal.  Sup.)  91  Pac.  795.  Said  section  8  of 
the  charter  provides  as  follows:  "All  claims 
for  damages  against  the  city  and  county 
must  be  presented  to  the  board  of  super- 
visors and  filed  with  the  clerk  within  six 
months  after  the  occurrence  for  which  dam- 
ages are  claimed  to  have  arisen;  otherwise 
there  shall  be  no  recovery  on  any  such 
claim."  The  plaintiffs  say  tliat  the  charter 
did  not  go  Into  effect  until  January  8,  1900, 
and  therefore  could  not  apply  to  that  portion 
of  the  damages  claimed  by  plaintiffs  which 
are  alleged  to  have  occurred  before  the  char- 
ter went  Into  effect.  It  is  true  that,  if  plain- 
tiffs have  any  claim  for  damages  not  barred 
by  the  statute  of  limitations  which  accrued 
before  the  charter  went  Into  effect,  they 
could  not  be  deprived  of  such  claim  because 
the  charter  afterwards  provided  that  a  de- 
mand must  be  made  within  six  months  of  the 
time  of  the  occurrence  of  the  alleged  dam- 
ages. Whether  it  was  not  the  duty  of  the 
appellants  to  have  presented  their  claims  aft- 
er the  charter  went  Into  effect,  need  not  be 
considered,  because  all  of  their  claims  occur- 
ring prior  to  the  time  when  the  charter  went 
Into  effect  were  barred  by  the  statute  of  lim- 
itations, and  as  to  the  damages  alleged  to 
have  occurred  after  that  date  the  present- 
ment to  the  board  should  have  been  made. 
Plaintiffs  contend  that  the  two-year  statute 
of  limitations  does  not  apply,  but  that  the 
question  of  the  limitation  of  this  action  Is 
governed  by  subdivision  2  of  section  338  of  the 
Code  of  Civil  Procedure,  which  provides  that 
"an  action  for  trespass  upon  real  property" 
shall  be  brought  within  three  years.  It  is 
clear,  however,  that  the  wrongful  acts  al- 
leged against  defendant  In  the  case  at  bar  do 
not  constitute  trespass  upon  real  property. 
That  was  definitely  settled  by  this  court  in 
Hides  V.  Drew,  117  Cal.  305,  49  Pac.  189, 
which  raised  the  same  question  as  is  present- 
ed here,  and  In  which  the  court  said:  "If 
the  damage  does  not  come  directly  from  the 
act,  but  is  simply  an  after  result  from  the 
act,  it  Is  essentially  consequential  and  no 
trespass."  For  the  wrongful  acts  alleged  in 
the  case  at  bar  the  remedy  at  common  law 
would  have  been  "an  action  on  the  case," 
and,  although  the  old  forms  of  actions  are 
abolished,  the  facts  which  constitute  "tres- 
pass on  real  property"  still  govern.    (It  may 
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be  noticed  that,  even  If  the  three-year  limita- 
tion applied,  the  nltimate  result  would  be  the 
same;  for  this  action  was  not  commenced 
nntil  the  13th  of  January,  1903,  which  was 
three  years  after  the  charter  went  into  ef- 
fect) 
The  Judgment  appealed  from  is  affirmed. 

We  concur:  LORIGAN,  J. ;  HENSHAW,  J. 


153  Cal.  271 

In  re  BUMP'S  ESTATE.     (S.  F.  4,669.) 
(Supreme  Court  of  California.    Nov.  12,  1907.) 

1.  Wills— OosTB— Discretion  or  Coubt. 

Code  Civ.  Proc.  {  1720,  providing  that  in 
probate  proceedings  the  superior  court  may  in 
Its  discretion  order  costs  to  be  paid  out  of  the 
assets  of  the  estate,  applies  to  one  contesting  a 
will,  and  the  discretionary  power  includes  the 
case  of  an  unsuccessful  contestant,  though  only 
extreme  cases  will  justify  the  court  in  ordering 
that  the  costs  of  an  unsuccessful  contestant  he 
paid  out  of  the  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S§  876-878.] 

2.  APPEAIt— REVIKW— DiSCBKTIOS    OF    COUBT. 

Under  Code  Civ.  Proc.  §  1720,  the  court 
may  order  that  the  costs  of  the  widow  unsuc- 
cessfully contesting  the  will  of  her  deceased  hus- 
band shall  be  paid  out  of  the  estate,  and  refuse 
to  give  the  proponents  judgment  for  their  costs 
against  the  contestaqt,  aud,  in  the  absence  of 
a  showing  to  the  contrary,  the  court  on  appeal 
will  presume  that  the  court  properly  exercised 
its  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §|  3881-3888.] 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  F.  B.  Ogden,  Judge. 

In  the  matter  of  the  estate  of  Kelson 
Bump,  deceased.  From  so  much  of  an  or- 
der as  charged  the  estate  of  the  deceased 
with  the  costs  of  the  contestant  In  a  will 
contest,  and  which  prevented  the  proponents 
from  recovering  their  costs  against  the  con- 
testant, J.  H.  Thomas  and  another,  propon- 
ents, appeal.     Affirmed. 

R.  H.  Countryman,  for  appellants.  Clark 
&  Clark  and  R.  Clark,  for  respondent 

SHAW,  J.  The  will  of  Nelson  Bump,  de- 
based, was  offered  for  probate  by  Jesse  H. 
Thomas,  the  executor,  and  Sarah  Angelene 
Dean,  the  executrix,  named  in  the  will.  Sa- 
rah L.  Bump,  the  widow  of  deceased,  filed 
a  contest  thereto.  After  a  trial  the  contest 
was  denied  and  the  will  admitted  to  pro- 
bate. The  bill  of  exceptions  states  that  in 
the  order  admitting  the  will  to  probate  "said 
court  did  order  that  the  costs  of  said  con- 
test be  taxed  against  said  estate."  The  rec- 
ord contains  no  copy  of  the  order  and  no  fur- 
ther statement  of  Its  provisions  In  regard  to 
costs.  Thereafter,  In  due  time,  the  propon- 
ents of  the  will  filed  a  cost  bill  in  the  sum 
of  11,701.70  and  the  contestant  filed  a  cost 
bill  claiming  the  sum  of  $1(58.20  as  her  costs 
In  prosecuting  the  nnsuccessfnl  contest.  The 
proponents  and  beneflclnrles  under  the  will 
appeal  from  "so  much  of  the  order  and  that 
portion  of  the  order     •    •    •     as  charges 


said  estate  with  the  costs  of  said  contestant, 
or  which  allows  or  permits  said  contestant 
to  recover  her  costs  of  said  contest  as  against 
said  estate,  or  prohibits  or  prevents  said 
proponents  from  recovering  tbeir  costs  as 
against  said  contestant."  The  quotation  is 
from  the  notice  of  appeaL 

It  has  been  held  that,  when  there  is  a 
successful  contest  after  probate,  the  court 
in  its  discretion,  may  allow  to  the  executors, 
out  of  the  estate,  their  reasonable  costs  and 
expenditures  In  endeavoring  to  uphold  the 
will  of  which  they  had  been  appointed  the 
executors  (Estate  of  McKlnney,  112  Cal 
447,  44  Pac.  743);  also  that  where  there  Is 
a  succesafnl  contest  before  probate,  and  the 
legatees  or  executors  acted  In  good  faith  and 
upon  probable  grounds  In  proposing  the  will 
for  probate,  the  court  may,  in  its  discretion, 
allow  to  the  imsuccessful  proponents  their 
ordinary  costs  Incurred  In  endeavoring  to  es- 
tablish the  will,  and  make  the  same  a  charge 
against  the  assets  of  the  estate  (Estate  of 
Olmstead,  120  Cal.  452,  52  Pac.  804).  Sec- 
tion 1720  of  the  Code  of  Civil  Procedure  pro- 
vides that  in  probate  proceedings  In  general 
the  superior  court  "may,  in  its  discretion,  or- 
der costs  to  be  paid  by  any  party  to  the  pro- 
ceedings, or  out  of  the  assets  of  the  estate, 
as  Justice  may  require."  We  can  conceive 
of  cases  in  which  the  duty  of  a  widow,  or 
other  person  entitled  to  administration  of 
an  estate  In  case  of  Intestacy,  to  contest  the 
probate  of  an  alleged  will,  might  be  as  plain 
and  urgent,  under  the  circumstances  known 
to  such  person,  as  would  be  the  duty  of  an 
executor  already  appointed,  or  one  nominat- 
ed as  executor,  In  a  will  offered  for  probate, 
or  a  legatee  thereunder,  to  oppose  a  contest 
and  endeavor  to  establish  such  will.  The 
provision  of  the  Code  above  quoted  Is  very 
general  In  its  terms,  and  applies  as  well  to 
a  party  contesting  a  will  as  to  one  proposing 
It  It  puts  the  entire  matter  of  costs  within 
the  sound  discretion  of  the  court,  and  we 
think  It  must  be  held  that  such  discretionary 
power  extends  to  and  includes  the  case  of 
an  unsuccessful  contestant.  It  is  proper  to 
say,  however,  that  such  cases  must  be  rare 
and  the  circumstances  must  be  peculiar  In- 
deed to  Justify  such  an  order  in  favor  of  a 
contestant  who  has  failed,  and  that,  as  this 
court  under  Its  rules  Is  sometimes  compelled 
to  sustain  a  discretionary  order  where  it 
has  grave  doubts  of  Its  propriety,  the  trial 
court  should  use  great  caution  and  make 
such  orders  only  in  very  extreme  cases  pre- 
senting great  hardship,  and  where  It  ap- 
pears that  the  contestant  has  acted  In  the 
utmost  good  faith  throughout  the  proceed- 
ing. 

There  Is  here  no  attempt  to  set  forth  the 
circumstances  and  have  this  court  decide 
whether  or  not  the  discretion  was  abused. 
The  case  Is  presented  upon  the  proposition 
that  the  power  does  not  exist  in  any  case,  or 
under  any  circumstances,  to  make  the  costs 
of  an  unsuccessful  contest  payable  out  of 
Digitized  by  VjiOOQlC 
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tbe  assets  of  the  estate.  The  presumptions 
ore  all  In  favor  of  the  action  of  the  court 
below.  The  power  exists,  and  in  the  absence 
of  any  showing  to  the  contrary  we  must 
presume  that  It  was  properly  exercised. 

The  same  reasons  extend  to  the  proposi- 
tion that  the  court  erred  in  refusing  to  give 
the  proponents  judgment  against  the  contest- 
ant for  their  costs.  As  a  mere  matter  of 
discretionary  power  the  coiurt  could  do  this, 
and,  as  no  attempt  Is  made  to  show  an  abuse 
of  discretion,  the  order  must  stand.  If  the 
estate  had  been  insolvent,  perhaps  it  would 
have  been  an  error  to  refuse  such  Judgment 
for  costs;  but  It  Is  not  claimed  that  the 
assets  are  not  ample,  or  that  the  estate  Is 
not  solvent 

It  Is  not  claimed  that  the  cost  bill  of  the 
contestant  is  erroneous  or  excessive.  Noth- 
ing In  this  opinion  is  to  be  understood  as  an 
Intimation  that  the  filing  of  the  cost  bill  by 
the  proponents,  and  the  failure  of  either 
party  to  object  thereto,  will  constitute  an  ad- 
judication that  the  costs  they  claim  are  all 
properly  chargeable  under  the  order. 

The  part  of  the  order  appealed  from  is  af- 
firmed. 

We  concur:   ANGELLOTTI,  J.;  SLOSS.J. 


162  Cal.  274 
la  re  BUMP'S  ESTATE.     (S.  F.  4,756.) 

(Supreme  Court  of  California.    Nov.  12,  1907.) 

1.  Executors  and  Administbatobs— Allow- 
ance TO  Surviving  Win. 

A  widow  ia  entitled  to  an  allowance  out 
of  the  estate  of  her  deceased  husband  for  her 
support  during  administration,  though  she  has 
property  of  her  own  out  of  which  she  may  sup- 
port herself. 

S5d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
22,  Executors  and  Administrators,  i  G51.] 

2.  CONSTITUTIONAI,    LAW   —  DUE    PROCESS    OF 

IaAW — NOTICE  or  Judicial  Proceedings. 
Code  Civ.  Proc.  {§  14G4-1468,  inclusive,  are 
not  unconstitutional  on  the  ground  that  they 
deprive  the  heirs,  devisees,  or  legatees  of  a  de- 
cedent of  their  property,  in  so  far  as  tbey  au- 
thorize the  making  of  orders  setting  apart  ex- 
empt property  and  a  homestead  to  ttie  widow 
and  for  the  payment  of  money  to  her  out  of  the 
estate  for  her  support,  without  notice  to  the 
heirs,  devisees,  or  legatees,  since  the  notices  pre- 
scribed by  sections  1303,  1304,  and  1373,  relat- 
ing to  notices  in  proceedings  for  the  adminis- 
tration of  e-states,  constitute  due  process  of  law 
and  are  sufficient  to  give  the  court  jjurisdiction 
to  make  all  the  subsequent  orders  in  the  pro- 
ceeding, as  to  which  special  additional  notice  is 
not  required. 

3.  Descent  and  Distribution  —  Nature  of 
Succession— Statutory  Provisions. 

The  ri^ht  of  inheritance  and  testamentary 
disposition  is  the  creation  of  statute,  and  Iieirs, 
devisees,  and  legatees  talte  the  proporty  subject 
to  such  burdens  as  the  Legislature  may  impose, 
and  the  Legislature  may  make  the  property  of 
a  decedent  subject  to  the  maintenance  of  the 
widow  and  family  pending  the  administration, 
and  to  the  liability  to  have  such  charges  en- 
forced by  orders  made  without  notice. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  {{  1-0.] 


4.  ExEcuTOBS  —  Allowance  to    Subtitino 

Wife. 

Under  Code  Civ.  Proc  §|  146.5,  1466,  au- 
thorizing the  court  to  set  apart  for  the  surviving 
wife  the  property  exempt  n'om  execution  and  to 
make  allowances  out  of  the  estate  for  her  sup- 
port, a  widow  who  refuses  to  abide  by  the  will 
of  her  deceased  husband  is  entitled  to  an  al- 
lowance for  support  pending  the  administration, 
though  the  will  specifically  provides  tiiat,  if  the 
widow  shall  make  any  claim  for  a  homestead  or 
for  an  allowance,  the  same  shall  be  given  to  her 
out  of  the  property  given  by  tbe  will,  which 
gives  her  the  homestead,  household  furniture, 
and  $2,000,  and  the  fact  that  in  pursuance  of 
previous  orders  she  has  received  allowances  ag- 
gregating more  than  $2,000  is  immaterial,  ex- 
cept in  determining  tbe  reasonableness  of  sub- 
sequent allowances. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  {  696.] 

5.  Wills— Election — Gifts  to  Wife._ 

One  may  so  frame  bis  will  that  his  widow 
cannot  have  the  lienefits  thereby  given  her  and 
those  of  the  statute  also,  and  she  will  then  be 
put  to  her  election ;  but  where  she  repudiates 
the  will  she  is  entitled  to  her  statutory  rights 
as  if  there  had  been  no  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  it  2077-2090.] 

6.  EXECUTOBS  —  AlXOWANCB  TO   WIDOW— AP- 
PLICATION—EVIDENCE. 

On  an  application  by  a  widow  for  an  aljow- 
ance  from  her  husband's  estate  pending  adminis- 
tration and  the  probate  of  the  will,  evidence,  op- 
posing tbe  application,  that  she  had  wrongfully 
appropriated  money  of  her  husband  to  her  own 
use  during  his  lifetime,  was  wholly  irrelevant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22.  Executors  and  Administrators,  U  651, 
719,  720.] 

7.  APPEAL  —  Review  —  Discretion  or  Trial 
Court— Allowance  to  Surviving  Wife. 

Where  the  allowance  to  tbe  surviving  wife 
pending  administration  was  not  so  excessive  as 
to  constitute  an  abuse  of  discretion  on  the  part 
of  the  trial  court,  the  court  on  appeal  will  not 
disturb  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  U  3881, 
723.] 

8.  Judgment— ItES  Judicata. 

A  dismissal  at  the  request  of  a  widow  of 
her  application  for  an  allowance  for  support 
out  of  the  estate  of  her  deceased  husband  pend- 
ing administration  is  not  a  bar  to  her  sulwe- 
quent  application  therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  {  1165.] 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  Henry  A.  Melvln, 
Judge. 

In  tlie  matter  of  the  estate  of  Nelson  Bump, 
deceased.  From  an  order  allowing  the  widow 
of  the  deceased  a  specified  sum  for  her  sup- 
port during  the  pendency  of  the  administra- 
tion, the  executors  and  the  heirs  and  devi- 
sees of  the  deceased  appeal.    Affirmed. 

R.  H.  Countryman,  for  appellants.  Clark 
&  Clark  and  R.  Claric,  for  respondent 

SHAW,  J.  This  is  an  appeal  by  the  ex- 
ecutors of  the  estate  of  Nelson  Bump,  de- 
ceased and  by  the  heirs  and  devisees  of  the 
deceased  from  an  order  allowing  the  widow 
of  the  deceased  tbe  sum  of  $100  a  month  out 
of  tbe  estate  for  ber  support  during  the  pend- 
ency of  the  administration.    /TbeJIacUtMt 
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the  widow  may  have  had  property  of  her  own, 
out  ot  which  she  could  have  supported  her- 
self without  aid  from  the  estate  Is  Immate- 
rial. Estate  of  Lux.  100  Cal.  55)3,  603,  35  Pac. 
341,  345.  A  large  part  of  the  evidence  ap- 
pears to  have  been  devoted  to  an  attempt 
to  prove  this  Immaterial  fact 

The  contention  is  made  that  the  provi- 
sions of  sections  1464  to  14G8,  inclusive,  of  the 
Code  of  Civil  Procedure,  In  so  far  as  they 
authorize  the  making  of  orders  setting  apart 
exempt  property  and  a  homestead  to  the 
widow  and  for  the  payment  of  money  to  her 
out  of  the  estate  for  her  support,  without  no- 
tice to  the  heirs,  devisees,  or  legatees,  are 
In  conflict  with  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States,  and 
with  the  state  Constitution,  because  they 
would  operate  to  deprive  such  heirs,  devls- 
sees,  or  legatees  of  their  property  without 
due  process  of  law.  The  proposition  is 
groundless.  The  making  of  such  orders  with- 
out notice  is  a  part  of  the  statutory  proceed- 
ing for  the  administration  of  the  estate, 
which  is  initiated  by  the  giving  of  a  general 
notice  as  prescribed  in  sections  1303,  1304, 
and  1373  of  the  Code  of  Civil  Procedure. 
These  notices  constitute  due  process  of  law, 
and  are  sufficient  to  give  the  court  jurisdic- 
tion to  make  all  the  subsequent  orders  in  the 
proceeding,  as  to  which  special  additional 
notice  is  not  required.  The  right  of  inheri- 
tance and  testamentary  disposition  is  entirely 
the  creation  of  the  statute,  and  the  heirs, 
devisees,  and  legatees  take  the  property  sub- 
ject to  such  burdens  as  the  Legislature  has 
seen  fit  to  impose  upon  It,  among  which  Is 
the  burden  ot  supporting  the  widow  and 
children  of  the  deceased,  whenever  the  court 
having  jurisdiction  of  the  administration  of 
the  estate  shall  make  an  order  to  that  ef- 
fect The  Legislature  had  full  power  to  pro- 
vide that  a  part  of  the  estate  should  thus  be 
subject  to  the  order  of  the  probate  court 
without  notice,  other  than  the  general  notice 
of  the  application  for  administration  thereon. 
While  It  is  true  that  the  descent  Is  cast  and 
the  property  of  the  decedent  vested  in  the 
devisees  and  legatees,  or  In  the  heirs,  at  the 
moment  of  the  death  of  the  deceased,  It  Is 
also  true  that  they  take  the  property  subject 
to  the  payment  of  the  expenses  of  adminis- 
tration and  subject  to  the  charges  which  the 
law  fixes  upon  It  for  the  8ui>port  mainte- 
nance, and  comfort  of  the  widow  and  family 
of  the  deceased,  and  subject  to  the  liability 
to  have  these  charges  enforced  by  orders  of 
the  court  made  without  notice  In  pursuance 
of  the  statute.  Estate  of  Huelsman,  127  Cal. 
276,  59  Pac.  770;  Estate  of  Lahlff,  86  Cal. 
158,  24  Pac  850.  The  enforcement  of  these 
charges  In  the  authorized  mode  Is  not  a  viola- 
tion of  any  constitutional  right  of  the  heir, 
devisee,  or  legatee. 

The  will  of  the  deceased  gave  to  the  wid- 
ow the  bouse  and  lot  on  which  she  and  the 
testator  resided  at  the  time  of  bis  death,  all 
the  household  furniture  contained  therein. 


and  $2,000  In  money.  It  farther  provided 
that  If  the  widow  should  make  any  claim  for 
a  homestead,  or  for  exempt  personal  prop- 
erty, or  for  a  family  allowance,  the  same 
should  be  given  to  her  out  of  said  property 
given  by  the  will,  and  not  otherwise,  or.  If 
given  out  of  other  property,  then  the  amount 
should  be  deducted  from  the  property  devised 
and  bequeathed  to  her,  and  the  amount  given 
by  will  lessened  to  that  extent  and,  further, 
that  If  she  contested  the  will  In  any  way  she 
should  forfeit  Its  benefits.  These  provisions 
of  the  will  are  wholly  Immaterial  upon  the 
present  appeal.  The  court  below  found  as  a 
fact  that  the  widow  refuses,  and  at  all  times 
has  refused,  to  abide  by  the  terms  of  the 
will,  and  has  not  elected  to  take  thereunder, 
but  is  contesting  the  probate  thereof.  It  Is 
provided  in  the  Code  of  Civil  Procedure  that 
upon  the  return  of  the  Inventory,  or  after- 
wards, the  court,  of  its  own  motion,  may  set 
apart  for  the  use  of  the  surviving  wife  alt 
the  property  exempt  from  execution  (section 
1465),  and  that,  if  the  same  Is  not  sufiicient 
for  the  support  of  the  widow  and  children, 
or  either,  the  court  must  make  such  reason- 
able allowance  out  of  the  estate  as  may  be 
necessary  for  their  support,  according  to 
their  circumstances  (section  1466).  The  right 
of  a  widow,  who  was  a  member  of  the  family 
of  the  deceased  and  entitled  to  his  support, 
at  the  time  of  his  death,  to  have  such  allow- 
ance  from  the  estate  aa  may  be  reasonably 
necessary  for  her  support  during  the  settle- 
ment of  the  estate,  is  thus  fixed  by  statute. 
It  Is  not  within  the  power  of  the  husband  by 
any  provision  of  his  will  to  deprive  her  of 
this  right,  or  to  In  any  wise  limit  the  power 
of  the  court,  In  the  exercise  of  its  proper 
discretion,  to  fix  the  amount  to  be  allowed. 
Sulzberger  v.  Sulzberger,  60  Cal.  387;  Estate 
of  Walkerley,  77  Cal.  642,  20  Pac.  150;  Es- 
tate of  Lux,  100  Cal.  603.  35  Pac.  341 ;  Es- 
tate of  Davis,  69  Cal.  458,  10  Pac.  671 ;  Es- 
tate of  Lahift,  supra ;  Eproson  v.  Wheat  53 
Cal.  719;  Estate  of  Huelsman,  supra;  Es- 
tate of  Levy,  141  Cal.  652,  75  Pac.  301,  99 
Am.  St  Rep.  92.  "The  power  of  testamentary 
disposition  of  property,  as  conferred  and  de- 
fined by  statute.  Is  not  paramount  but  is 
subordlaate,  to  the  authority  conferred  upon 
the  probate  court  to  appropriate  the  property 
for  the  support  of  the  family  of  the  testator, 
and  for  a  homestead  for  the  widow  and  minor 
child,  or  children,  as  well  as  for  the  payment 
of  the  debts  of  the  estate."  Sulzberger  v. 
Sulzberger,  supra;  Estate  of  Davis,  supra. 
The  deceased  may,  Indeed,  so  frame  his 
will  that  his  widow  cannot  have  the  benefits 
thereby  given  her  and  those  of  the  statute 
also,  and  she  will  then  be  put  to  her  elec- 
tion which  she  will  take.  Estate  of  Lufkln, 
131  Cal.  203,  63  Pac  469 ;  Eproson  v.  Wheat 
supra.  But  when  she  repudiates  the  will, 
she  Is  entitled  to  the  benefit  of  her  statutory 
rights  aa  fully  and  completely  as  if  there  had 
been  no  will.  It  follows,  also,  from  these 
considerations,  that  the  fact  that  in  pui-su- 
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ance  of  previous  orders  of  the  court  she  had 
previously  received  allowances  for  support 
for  the  period  preceding  the  time  to  which 
order  here  In  question  relates,  an  J  that  the 
sums  so  received  for  past  suppor.  aggregated 
more  than  the  $2,000  given  her  by  the  will, 
does  not  defeat  or  affect  her  right  to  an  al- 
lowance for  subsequent  maintenance  during 
the  settlement  of  the  estate,  except  that  the 
amounts  previously  received  may  be  consid- 
ered. In  connection  with  all  the  other  circum- 
stances, In  fixing  the  allowance  for  the  subse- 
quent support.  The  provisions  of  the  will 
attempting  to  limit  the  allowance  are  Imma- 
terial, where  she  has  repudiated  It 

The  appellants  attempted  to  show  that  the 
widow  had,  during  the  lifetime  of  the  de- 
ceased, wrongfully  appropriated  his  money  to 
her  own  use.  Th:s,  at  most,  could  create  but 
a  mere  debt  from  her  to  the  estate,  or  a  trust 
with  respect  to  her  property,  and  could  have 
DO  bearing  on  the  question  of  her  right,  nor 
upon  the  amount  reasonably  necessary  for 
her  snppcrt.  Objections  to  such  evidence 
were  properly  sustained. 

The  amount  of  the  allowance  was  not  so 
excessive  as  to  constitute  an  abuse  of  dis- 
cretion on  the  part  of  the  court  below.  We 
would  not  go  so  far  as  to  say  that  it  was  too 
large,  under  the  circumstances  shown. 

With  regard  to  the  claim  that  there  was  a 
former  adjudication  of  her  right.  It  appears 
that  a  previous  application  was  filed  by  her 
and  dismissed  at  her  request.  It  does  not 
appear  that  it  was  ever  tried,  submitted, 
or  decided  on  the  merits.  Such  dismissal 
does  not  constitute  a  bar.  Pyle  v.  Plercy, 
122  Cal.  384,  55  Pac.  141 ;  Jacob  v.  Day,  111 
Cal.  579,  44  Pac.  243. 

The  order  Is  afiirmed. 

We  concur:  ANGELLOTTI,  J. ;  SLOSS,  J. 


In  re  BUMP'S  ESTATE.    (S.  F.  4,757.) 
(Supreme  Court  of  California.    Nov.  12,  1007.) 

Department  1.  Appeal  from  Superior  Court, 
Alameda  County ;  Henry  A.  Melvin,  Judge. 

In  the  matter  of  the  estate  of  Nelson  Bump, 
deceased.  From  an  order  setting  apart  to  the 
widow  the  exempt  personal  property  of  the 
estate,  the  beneficiaries  under  the  will  ap- 
peal.   Affirmed. 

R.  H.  Countryman,  for  appellants.  Clark 
&  Clark  and  B.  Clark,  for  respondent 

SHAW,  J.  This  Is  an  appeal  by  the  benefi- 
ciaries under  the  will  of  the  deceased,  and 
the  executors  thereof,  from  an  order  setting 
apart  to  the  widow  the  exempt  personal  prop- 
erty of  said  estate.  The  parties  interested 
and  the  facts  and  questions  Involved  are 
practically  the  same  as  In  the  case  of  E>state 
of  Bump  (S.  F.  No.  4,756)  92  Pac.  643.  in- 
volving an  order  In  the  same  estate  providing 
an  allowance  for  the  support  of  the  widow. 


The  points  decided  In  that  case  are  control- 
ling In  this  case,  and  upon  the  authority  of 
that  decision  the  order  appealed  from  is  af- 
firmed. 

We  concur :    ANGELLOTTI,  J. ;  SLOSS,  J. 


M2  Cal.  288 
HIBEKNIA  SAVINGS  &  LOAN  SOCIETY  v. 

WAYMIBB.    (S.  F.  4,87a) 
(Supreme  Court  of  California.    Nov.  13,  1007.) 

1.  Appeai/— Right  to  Appeai/— Judgment  bt 
Consent. 

An  appeal  from  a  consent  order  or  decree 
will  be  dismissed  on  motion. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  (|  882,  883.] 

2.  Same— Defense. 

Where  defendant,  when  sued  for  poi^s^asion 
of  certain  real  property,  stipulated,  without 
fraud  on  plaintiff's  part,  that  judgment  might 
be  entered  for  plaintiff  with  a  30  days'  stay 
and  that  defendant  waived  his  right  to  appeal, 
it  was  no  answer  to  plaintiff's  motion  to  dis- 
miss an  appeal  subsequently  taken  by  defendant 
that  he  signed  the  stipulation  with  the  under- 
standing that  he  might  still  pnrcbasc  the  prop- 
erty for  the  unpaid  portion  of  the  original  price, 
and  that  after  the  entry  of  judgment  he  was  in- 
formed that  if  he  purchased  he  must  pay  an  in- 
creased price. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  Sl  882,  883.] 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County ;  William  H.  Waste,  Judge. 

Action  by  the  Hlbemla  Savings  &  Loan 
Society  against  James  A.  Waymlre.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
On  motion  to  dismiss.    Granted. 

Welles  Wbltmore,  for  appellant  H.  L. 
Breed  and  Tobln  &  Tobln,  for  respondent 

ANGELLOTTI,  J.  This  Is  a  motion  to  dis- 
miss an  appeal  taken  by  defendant  on  Au- 
gust 10,  1007,  from  a  judgment  made  and  en- 
tered against  him  on  May  7,  1007,  on  the 
ground  that  such  judgment  was  rendered  and 
entered  in  pursuance  of  an  express  written 
stipulation  of  the  parties,  which  stipulation 
contained  an  express  waiver  by  defendant  of 
his  right  to  appeal. 

The  action  was  one  for  the  recovery  of  the 
possession  of  certain  real  property,  and  costs 
of  suit  The  prayer  of  the  complaint  was: 
"Wherefore  plaintiff  demands  judgment 
against  defendant  for  the  immediate  posses- 
sion of  said  real  property  and  the  whole 
thereof,  and  for  costs  of  suit"  The  record 
before  us  shows  a  written  stipulation  dated 
and  filed  in  the  cause  March  12,  1907,  signed 
by  the  attorney  for  the  plaintiff  and  by  the 
defendant  in  propria  persona,  providing  that 
the  cause  be  continued  to  March  22,  1907,  at 
10  o'clock  a.  m.,  and  that  at  said  time  "judg- 
ment may  he  rendered  and  entered  in  favor 
of  plaintiff  and  against  defendant  as  In  plain- 
tiers  complaint  prayed  <or,  and  it  is  further 
stipulated  that  defendant  may  have  30  days' 
stay  of  execution  of  the  judgment  so  render- 
ed."   The  8tipulatioi^«)nt^lned  a  further  pro* 
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vision  as  follows :  "Defendant  hereby  walres 
bU  rlgbt  to  appeal  from  such  judgment" 
Tb«  record  further  shows  that  on  March  22, 
1907,  the  court  filed  its  decision  In  writing, 
expressly  based  on  said  stipulation,  directing 
Judgment  for  plaintiff  for  the  Immediate  pos- 
session of  said  property  and  costs,  a  stay  of 
execution  for  30  days  being  granted,  and 
that  on  May  7,  1907,  the  Judgment  api>ealed 
from,  which  Is  In  precise  accord  with  the 
terms  of  the  stipulation,  was  entered  by  the 
clerk  pursuant  to  such  written  decision.  The 
Judgment  as  entered  by  the  clerk  contains 
certain  recitals  to  the  effect  that  the  cause 
was  tried  by  the  court,  that  witnesses  were 
sworn  and  examined,  and  that  the  evidence 
being  closed,  the  cause  was  submitted  to  the 
court  for  consideration  and  decision,  but  it 
fully  appears  from  the  other  recitals  that  the 
Judgment  was  entered  solely  in  pursuance  of 
the  written  decision  and  order  filed  on  March 
22,  1907,  which  decision  and  order  are  ex- 
pressly referred  to  and  made  the  basis  of  the 
Judgment. 

It  is  the  universal  rule  that  a  Judgment  or 
order  will  not  he  disturbed  on  an  appeal  pro'  ■ 
ecuted  by  a  party  who  expressly  consentec  tO 
the  making  thereof.  This  doctrine  is  estab- 
lished in  this  state  by  a  long  line  of  deci- 
sions. See  Imley  v.  Beard,  6  Gal.  666 ;  Meer- 
holz  V.  Sessions,  9  Cai.  277;  Brotherton  v. 
Hart,  11  Cal.  405;  Coryell  v.  Cain,  16  Cal. 
572;  Mecham  v.  McKay,  37  Cai.  158;  La. 
Soc,  etc.,  V.  Beardslee,  63  Cal.  160 ;  Haskins 
V.  Jordan,  123  Cal.  162,  55  Pac.  786;  Estate 
of  Lorenz,  124  Cai.  405,  57  Pac.  387 ;  Pacific 
Paving  Co.  V.  Vlzelich,  1  Cal.  App.  283,  82 
Pac.  82.  It  Is  also  settled  In  this  state  that, 
where  a  party  who  has  expressly  consented 
to  and  stipulated  for  the  making  of  a  certain 
Judgment  or  order  attempts  to  appeal  from 
the  Judgment  or  order  so  agreed  to  and  made 
in  pursuance  of  the  consent  and  stipulation, 
the  appellate  court  will  not  consider  the  ap- 
peal at  all,  but  will  dismiss  It  on  motion 
made  In  that  behalf.  This  was  done  in  Er- 
langer  v.  Southern  Pacific  R.  R.  Co.,  109  Cal. 
395,  42  Pac.  31,  where  the  stipulation  for 
Judgment  was  practically  the  same  as  here, 
and  also  in  Oullahan  v.  Morrissey,  73  Cal. 
297,  14  Pac.  864.  In  Savings  Union  v.  Myers, 
72  Cal.  161,  13  Pac.  403,  a  motion  to  dismiss 
on  this  ground  was  entertained,  and  the  mo- 
tion was  denied  solely  because  the  record 
was  held  not  to  show  a  consent  Judgment. 
See,  also,  Oliver  v.  Blair  (Cal.)  5  Pac.  917. 

The  affidavit  of  defendant  presented  in  an- 
swer to  the  motion  does  not  state  any  facts 
that  would  warrant  us  In  disregarding  the 
stipniatiou.  It  appears  therefrom  that  there 
had  sonu  time  previously  been  an  agreement 
between  him  and  plaintiff  under  which  he 
was  to  be  allowed  to  purchase  the  property 
for  $18,000,  and  on  which  he  bad  paid  $1,200. 
This  ajnreement  so  far  as  appears,  was  no 
longer  In  force  at  the  time  of  the  commence- 
ment of  this  action.  Defendant  says  In  ef- 
fect In  his  affidavit  simply  that  he  "signed 


the  stipulation  for  Judgment  with  the  under- 
standing" that  he  could  still  purchase  tl>e 
property  from  plaintiff  for  the  unpaid  portion 
of  the  $18,000,  viz.,  $16,800,  and  that  not 
until  after  the  entry  of  Judgment  was  be  in- 
formed that  be  could  not  have  the  property 
for  that  price,  or  for  anything  less  than  $22,- 
500.  Even  if  the  stipulation  entered  into 
could  be  so  attacked  on  an  appeal  from  a 
Judgment  given  by  consent  In  pursuance  there- 
of when  it  was  never  assailed  In  the  lower 
court,  which  is  not  conceded,  there  is  nothing 
In  the  matters  stated  in  the  affidavit  that 
would  Justify  a  court  in  setting  it  aside.  The 
mere  mistaken  opinion  of  the  defendant  at 
the  time  of  signing  the  stipulation  for  Judg- 
ment as  to  the  price  for  which  the  plaintiff 
would  thereafter  sell  the  property,  induced 
by  no  fraud  of  the  plaintiff,  would  not  war- 
rant any  relief  from  the  Judgment  in  any 
proceeding. 

We  can  perceive  no  good  answer  to  the  mo- 
tion to  dismiss. 

The  appeal  from  the  Judgment  is  dismissed. 

We  concur ;  SLOSS,  J. :  SHAW,  J. ;  LOB- 
IGAN,  J.;  McFABLAND  J.;  HENSHAW.J. 


us  CaJ.  18» 
BROBECK  V.  SUPERIOR  COURT  OF  CALI- 
FORNIA  IN  AND  FOR  CITY  AND  COUN- 
TY OF   SAN   FRANCISCO  et  al.     (S.  F. 
4,859.) 
(Supreme  Court  of  California.    Nov.  13,  1907.> 

1.  Indictment— Evidence— Review. 

An  indictment  l)eiQg  a  record  of  the  action 
of  a  judicial  body,  and  no_  method  having  been 
provided  for  reviewing  it,  it  cannot  be  set  a.side 
on  the  ground  that  there  was  no  evidence  offer- 
ed before  ttie  grand  jury  to  show  that  defendant 
was  guilty  of  a  public  offense. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information.  §  67.] 

2.  Pbokibiiion  —  Scope   of   Warr  —  Indict- 
ment. 

Prohibition  will  not  lie  to  restrain  a  su- 
perior court  from  proceeding  with  the  trial  of 
petitioner  on  an  indictment  alleged  to  have  been 
found  by  the  grand  jury  without  evidence  to 
show  that  petitioner  was  guilty  of  a  public  of- 
fense. 

[Ed.  Note.— For  case*  in  point,  see  Cent  Dig. 
vol.  40,  Prohibition,  i  15.] 

In  bank.  Petition  for  writ  of  prohibition 
against  the  superior  court  for  the  city  and 
county  of  San  Francisco  and  others.  Writ 
denied. 

Frank  D.  Nicoi,  A.  F.  Morrison,  and  Bishop 
&  Hoefler,  for  petition.  W.  H.  Langdon, 
Dist  Atty.,  and  Wm.  Hoff  Cook,  Asst  Dist 
Atty,  (Charles  W.  Cobb,  of  counsel),  for  re- 
spondents. 

FEIR  CURIAM.  This  is  an  application  fot 
a  writ  of  prohibition  to  restrain  the  superior 
court  from  proceeding  with  the  trial  of  peti- 
tioner upon  an  Indlctmeni  fou»*d  by  a  grand 
Jury.  In  addition  to  the  poln'  made  In  Hal- 
sey  V.  Superior  Court  (Cal.  Sup.)  91  Pac.  987, 
petitioner  claims  that  there  wasAbspiutebtim, 
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evidence  produced  before  fhe  grand  Jnry 
tending  to  show  him  to  be  guilty  of  any  pub- 
lic offense.  His  contention  Is  that  an  Indict- 
ment found  and  presented  without  any  evi- 
dence to  warrant  It  is  a  nullity,  and  that  the 
superior  court  is  without  Jurisdiction  to  pro- 
ceed thereon.  It  is,  however,  settled  that  an 
Indictment  may  not  be  assailed  on  this  ground. 
This  question  was  fully  considered  in  Re  Ken- 
nedy, 144  Cal.  634,  78  Paa  34»  67  L.  B.  A. 
406,  103  Am.  St  Bep.  117.  The  court  there 
said,  speaking  through  Mr.  Justice  McFar- 
land :  "An  indictment  is  a  record  of  the  ac- 
tion of  a  Judicial  body,  and  such  action  io 
final  when  there  Is  no  appeal  therefrom  and 
no  other  method  provided  for  reversing  It; 
and  there  Is  no  method  for  revising  it  on  the 
ground  that  there  was  not  sufficient  evidence 
to  support  it."  That  was  a  proceeding  in 
habeas  corpus,  but  there  is  no  distinction  ma- 
terial here  between  habeas  corpus  and  pro- 
hibition. We  are  satisfied  that  the  Kennedy 
Case  correctly  states  the  law  upon  this  mat- 
ter, and  that  the  rule  there  declared  is  ap- 
plicable here.  It  follows  that,  so  far  as  this 
proceeding  is  concerned,  It  la  Immaterial  that 
there  may  have  been  no  evidence  Introduced 
before  the  grand  Jury  tending  to  show  peti- 
tioner guilty  of  a  public  offense. 

The  application  must  be  denied,  and  It  is 
so  ordered. 


t  Cal.  App.  S78 

PEOPLE  V.  BARRETT  et  al.     (Civ.  801.) 

(Court  of  Appeal,  Second  District,  California. 

Oct.  7,  1907.) 

1.  CBTuntAz,  Law— Afpeai^Dndisbtakings— 

COWSTBUCTION— DlSCHABGE   OF    SUBETIES. 

An  undertaking  on  appeal  by  a  person  fined 
and  sentenced  to  imprisonment,  which  provides 
that,  in  case  the  judgment  be  aflirmed  or  modi- 
fled,  defendant  will  render  himself  to  the  court 
in  execution  of  the  sentence  of  imprisonment,  is 
invalid  because  more  onerous  than  required  by 
Pen.  Code,  §  1273,  subd.  2,  relating  to  bail  af- 
ter conviction,  and  providing  that,  where  a  de- 
fendant has  been  sentenced  to  imprisonment,  he 
may  be  admitted  to  bail  pending  appeal  upon 
an  undertaking  that  he  will  surrender  himself 
in  execution  of  the  judgment  upon  its  beinp:  af- 
firmed or  modified,  etc.,  since  under  the  bond  de- 
fendant most  render  himself  in  execution  of  the 
original  sentence. 

2.  Same. 

The  fact  that  the  original  sentence  was  af- 
firmed in  its  entirety,  and  defendant  did  not 
render  himself  in  execution,  does  not  affect  tiie 
sureties'  right  to  question  the  trand's  validity. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   N.  P.  Conrey,  Judge. 

Action  by  the  people  against  J.  S.  Barrett 
and  others  on  an  undertaking  on  appeal. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed,  with  directions. 

Jones  &  Weller,  for  appellants.  U.  S. 
Webb,  Atty.  Gen.,  J.  D.  Fredericks,  DIst 
Atty.,  and  Hartley  Shaw,  Chief  Dep.  Dlst 
Atty.,  for  the  People. 

ALLEX,  P.  J.  Action  upon  an  undertak- 
ing. Judgment  for  plaintiff,  from  which  de- 
fendants appeaL 


It  appears  from  the  record  that  Barrett 
was  convicted  of  a  misdemeanor  by  a  magis- 
trate and  adjudged  to  pay  a  fine  of  $500  and 
be  imprisoned  for  30  days,  and,  in  default  of 
payment  of  such  fine,  that  he  be  Imprisoned 
at  the  rate  of  $1  a  day  for  each  dollar  of  fine. 
From  this  Judgment  he  appealed,  and  the  un- 
dertaking sued  on  in  this  action  was  given, 
which  undertakes  and  promises  on  the  part 
of  defendant  that  in  case  said  Judgment  be 
affirmed  or  modified,  or  the  appeal  be  dis- 
missed by  said  superior  court,  Barrett  will 
pay  the  fine  and  render  himself  to  said  jus- 
tice in  execution  of  said  Judgment  of  SO  days' 
imprisonment,  and  to  obey  all  orders  and 
processes  of  said  Justice's  court  In  fulfill- 
ment of  said  Judgment,  or,  in  case  the  Judg- 
ment be  set  aside  and  a  new  trial  ordered  by 
said  superior  court,  that  defendant  will  ap- 
pear in  said  superior  court  and  submit  him- 
self, etc.  This  undertaking  was  given  pur- 
suant to  section  1273  of  the  Penal  Code, 
which  provides  for  admission  to  ball  after 
conviction:  "Blrst — If  the  appeal  is  from  a 
Judgment  imposing  a  fine  only,  on  the  under- 
taking of  bail  that  he  will  pay  the  same,  or 
such  part  of  it  as  the  appellate  conrt  may 
direct,  if  the  Judgment  is  affirmed  or  modi- 
fled,  or  the  appeal  is  dismissed.  Second — If 
Judgment  of  imprisonment  has  been  given, 
that  be  will  surrender  himself  in  execution 
of  the  Judgment,  upon  its  being  affirmed  or 
modified,  or  upon  the  appeal  being  dismissed, 
or  that  in  case  the  Judgment  be  reversed,  and 
that  the  cause  be  remanded  for  a  new  trial, 
that  he  will  appear  in  the  court  to  which 
said  cause  may  be  remanded,  and  submit 
himself  to  the  orders  and  process  thereof." 

Appellants'  contention  Is  that  the  under- 
taking is  void  as  being  more  onerous  than  the 
statute  requires,  in  this:  that  under  its 
terms  the  penal  sum  is  payable  even  though 
the  Judgment  be  modified  in  respect  of  the 
flne  or  imprisonment.  That  portion  of  the 
bond  which  refers  to  the  payment  of  the  fine 
may  be  disregarded.  The  flne,  while  fixed, 
was  subject  to  payment  at  defendant's  elec- 
tion by  imprisonment  The  second  subdivi- 
sion of  section  1273  is  the  one  to  be  consider- 
ed In  determining  the  effect  of  the  bond. 
People  V.  Cabannes,  20  Cal.  526.  The  xmder- 
taklng  was  therefore  given  in  the  sum  flxed 
to  Insure  the  submission  of  defendant  to  the 
Judgment  and  orders  of  the  superior  court  in 
execution  of  the  sentence  of  imprisonment. 
From  "the  character  of  the  act  to  be  per- 
formed and  the  Impossibility  of  measuring 
the  damages  upon  a  default  by  any  pecuniary 
standard,  there  can  be  no  difficulty  in  de< 
elding  that  it  was  intended  by  the  parties, 
and  is  valid  and  may  be  enforced,  as  a  simple 
undertaking  to  pay  the  sum  specifled."  Peo- 
ple V.  Love,  19  Cal.  683.  Treating  the  un- 
dertaking, then,  as  one  given  alone  under 
subdivision  2,  we  are  led  to  inquire  whether 
it  is  more  onerous  than  by  such  section  pro- 
vided. The  undertaking  promises  that.  In 
case  the  Judgment  be  affirmed  or  modifled, 
the  defendant  will  render  himself  to  said 
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justice's  court  In  execution  of  said  sentence 
of  30  days'  imprisonment,  while  the  statute 
only  requires  the  condition  that  he  -will  sur- 
render himself  In  execution  of  the  judgment 
upon  its  being  affirmed  or  modified.  In  other 
words,  under  the  conditions  of  the  bond,  the 
liability  attached  unless  the  defendant  ren- 
dered himself  In  execution  of  the  original 
sentence  even  though  the  appellate  court 
may  have  so  modified  the  sentence  as  to  re- 
mit such  imprisonment.  It  Is  true  that  It 
appears  from  the  record  that  the  Judgment 
was  affirmed  In  Its  entirety,  and  defendant 
did  not  render  himself  In  execution;  but,  not- 
withstanding this,  the  sureties  may  question 
the  validity  of  the  bond.  It  la  Insisted  by  re- 
spondent that,  reading  the  statute  into  the 
bond,  it  becomes  apparent  that  the  sureties 
were  only  obligated  to  an  amount  equal  to 
that  of  the  principal  and  the  bond  was  only 
to  cover  the  principal's  obligation  as  it  was 
fixed  by  the  appellate  court  This  might  be 
said  were  a  bond  given  conditioned  to  secure 
the  payment  of  a  fine;  but  is  it  true  where 
it  is  given  in  a  penal  sum  where  the  defend- 
ant Is  obligated  to  serve  a  sentence  which 
may  be  entirely  remitted,  and.  If  so  remitted, 
the  penal  sum  remain  enforceable  against  the 
sureties  under  the  letter  of  the  bond?  We 
think  that  the  conditions  of  the  bond  set  out 
in  the  complaint  are  much  at  variance  with 
those  contemplated  by  the  statute  in  bonds 
of  this  character,  and  that  the  undertaking 
is  therefore  invalid,  and  the  court  erred  in 
overruling  the  demurrer  to  the  complaint 

Judgment  reversed,   with   Instructions  to 
sustain  the  demurrer  to  the  complaint. 

We  concur:    SHAW,  J.;  TAGGAKT,  J. 


e  Cal.  App.  533 

CASTRO VILLE  CO-OPEKATIVE  CREAM- 
ERY CO.  V.  COL.  (Civ.  386.) 
(Court   of   Appeal,    First   District,   California. 
Oct.  3,  1907.) 

1.  Tbade-Marks— Infringement— Actions  — 
Defenses— Fbaud  op  Plaintiff. 

Where  a  manufacturer  of  butter  who  had 
built  up  a  trade  based  upon  the  high  grade  of 
his  product  bad  for  several  years  and  until 
within  less  than  two  months  before  action  was 
begun  allowed  another  to  wrap  a  different  but- 
ter in  his  wrapper,  and  sell  it  as  his  butter, 
he  cannot,  after  the  registration  of  its  wrapper 
as  a  trade-mark,  recover  for  the  infringement 
thereof,  since  a  person  seeking  protection  against 
the  fraud  of  another  must  himself  be  free  from 
fraud. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trade-Marks  and  Trade-Names,  S  94.] 

2.  Peincipal  and  Agent— Pbincipal  Liabue 
FOB  Agent's  Acts. 

The  fact  that  plaintiff's  agent,  without  au- 
thority of  his  principal,  permitted  the  u.«e  of 
plaintiff's  butter  wrappers  upon  another  dealer's 
butter,  would  not  relieve  the  principal  from  re- 
sponsibility for  the  deception,  since  at  common 
law  and  under  the  express  provisions  of  Civ. 
Code,  §  233S,  the  principal  is  bound  by  its 
agent's  acts  within  tho  scope  of  the  agency,  even 
if  the  acts  are  wrongful. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Acent,  §§  o'M,  COO.] 


Appeal  from  Superior  Court,  Santa  Clara 
County;    Hiram  D.  Tuttle,  Judge. 

Action  by  the  CastroviUe  Co-operatlv<' 
Creamery  Company  against  A.  6.  CoL  From 
a  Judgment  for  plaintiCC,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Be- 
versed. 

V.  A.  Scheller  and  O'Neal  &  Richardson, 
for  appellant.  Dougherty  &  Dougherty  and 
W.  A.  Johnston,  for  respondent 

KERRIGAN,  J.  This  is  an  action  for  the 
infringement  of  a  trade-mark.  The  appeal 
is  from  a  Judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  defendant's  motioa 
for  a  new  trial. 

Among  other  things  the  court  found  that 
for  more  than  six  years  respondent  bad  been 
engaged  in  the  manufacture  and  sale  of  a 
superior  quality  of  butter  at  CastroviUe,  Cal., 
sold  in  wrappers  bearing  a  certain  label; 
that  respondent  had  built  up  a  good  trade 
for  the  butter  sold  in  wrappers  bearing  this 
label,  and  that  on  February  1, 1904,  It  caused 
said  label  to  b«  registered  as  a  trade-nuirk, 
pursuant  to  section  3197  of  the  Political 
Code ;  that  at  all  the  times  mentioned  in  tbe 
complaint  the  appellant  was  engaged  in  sell- 
ing in  tbe  city  of  San  Jose  butter  of  a  quali- 
ty Inferior  to  that  of  respondent  and  that 
appellant  with  tbe  fraudulent  intent  to  mis- 
lead the  public  Into  purchasing  his  butter  as 
the  butter  of  respondent  grossly  imitated  the 
latter 's  trade-mark.  The  court  further  found: 
"That  an  officer  of  plaintiff,  to  wit,  the  'man- 
ager' thereof,  prior  to  the  said  registration  of 
its  trade-mark  with  the  Secretary  of  State  of 
California,  permitted  the  use  of  its  butter 
wrappers  on  butter  other  than  its  own  by  its 
customer  in  San  Jose,  Cal.,  during  a  time  of 
year  when  butter  was  scarce,  but  that  said 
permission  and  use  were  unauthorized  by 
the  board  of  directors  of  said  corporation, 
and  said  permission  was  revoked,  and  said 
use  forbidden  by  said  manager,  prior  to  the 
filing  of  plaintiCC's  said  trade-mark." 

The  last  finding  Is  based  on  testimony  sub- 
stantially as  follows:  Ik  Griffin,  the  man- 
ager of  the  respondent,  called  on  Us  behalf, 
said :  "About  three-quarters  of  tbe  output  of 
respondent's  creamery  is  shipped  to  Mr.  Ren- 
zel  at  San  Jose,  who  sells  It  there.  He  sells 
the  butter,  and  accounts  to  us  for  a  certain 
price  that  we  make  to  him.  During  the  past 
seven  years  there  have  been  consignments  of 
wrappers  to  Renzel  so  that  he  could  wrap 
butter  not  respondent's  in  respondent's  wrap- 
pers, and  sell  It  as  CastroviUe  butter.  This 
was  done  each  year  to  the  extent  of  10  or  15 
boxes,  and  during  certain  seasons  when  but- 
ter was  scarce.  CastroviUe  butter  is  sold  for 
5  or  10  cents  a  square  higher  than  other  but- 
ter. We  knew  that  the  purchaser  was  get- 
ting something  that  he  did  not  bargain  for, 
and  permitted  that  to  go  on  under  the  desig- 
nation of  CastroviUe  Creamery.  Our  repu- 
tation was  partly  acquired  under  these  con- 
ditions. The  understanding  was  that  Reuzol 
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shonld  wrap  only  flret-class  butter.  We  suf- 
fered this  to  be  done  up  to  the  time  of  the 
trade-mark.  This  we  stopped  because  we 
heard  of  appellant's  wrapping  it.  I  cannot 
say  that  the  board  of  directors  knew  that 
we  were  shipping  wrappers  to  Ilenzel.  I 
guess  they  did  not.  The  company  never  au- 
thorized me  to  do  it  At  the  time  we  got  the 
trade-mark  I  notified  Renzel  not  to  use  any 
more  of  the  wrappers."  William  Horstman, 
called  on  behalf  of  appellant,  said:  "I  work- 
ed for  Renzel  at  San  Jose  for  about  six 
months  prior  to  September,  1903.  During 
that  time  Renzel  got  quite  a  little  butter 
from  the  Castroviile  Creamery  part  of  the 
time,  and  some  of  the  time  he  did  not  get 
hardly  any.  During  the  time  I  wrapped  I 
think  there  was  a  good  deal  more  wrapped 
tlutn  what  came  from  Castroviile.  They 
wrapped  more  than  they  got  in  all  the  tim^ 
that  I  was  there,  I  think.  This  was  subse- 
quently marketed  as  Castroviile  butter,  and 
a  good  deal  of  it  was  sold  in  the  city  of  San 
Jose." 

The  respondent  has  come  into  a  court  of 
equity  complaining  of  the  fraudulent  meth- 
ods of  appellant,  while  respondent  each  year 
from  the  Inception  of  its  business  down  to 
within  a  short  time  of  the  commencement  of 
this  action  had  itself  been  guilty  of  deceiv- 
ing the  public.  The  rule  is  well  settled  that 
the  party  claiming  protection  against  the 
fraudulent  conduct  of  another  must  himself 
be  free  from  the  imputation  of  fraud.  Man- 
hattan Medicine  Co.  v.  Wood,  108  U.  S.  218, 
2  Sup.  Ct.  436,  27  L.  Ed.  706;  Joseph  v, 
Macowsky,  96  Cal.  618,  31  Pac.  914,  19  L.  B. 
A.  53;  Prince  Mfg.  Co.  v.  Price  Metallic 
Co.,  135  N.  Y.  38,  39,  31  N.  B.  990,  17  L.  B. 
A.  129;  Paul  on  Trade-Marks,  i  315;  Hes- 
seltine  on  the  Law  of  Trade-Marks  and  Un- 
fair Trade,  p.  118.  In  Manhattan  Medicine 
Co,  V.  Wood,  supra,  Mr.  Justice  Field  said 
(quoting  from  the  opinion  of  Chief  Justice 
Duer  in  Fetrldge  v.  Wells,  4  Abb.  Prac.  [N. 
T.]  144) :  "Those  who  come  into  a  court  of 
equity,  seeking  equity,  must  come  with  clean 
bands  and  a  pure  conscience.  If  they  claim 
relief  against  the  fraud  of  others,  they  must 
themselves  be  free  from  the  Imputation.  If 
the  sales  made  by  the  plaintiff  and  his  firm 
are  effected,  or  sought  to  be,  by  misrepre- 
sentation and  falsehood,  they  cannot  be  lis- 
tened to  when  they  complain  that,  by  fraud- 
ulent rivalry  of  others,  their  own  fraudulent 
profits  are  diminished."  In  Prince  Mfg.  Co. 
V.  Price's  Metallic  Co.,  supra,  it  Is  said: 
"Any  material  misrepresentation  in  a  label 
or  trade-mark  as  to  the  person  by  whom  the 
article  is  manufactured,  or  as  to  the  place 
where  manufactured,  or  as  to  the  materials 
composing  it,  or  any  other  material  false 
representation,  deprives  a  party  of  the  right 
to  relief  in  equity.  •  •  •  And,  although 
the  false  article  is  as  good  as  the  true  one, 
'the  privilege  of  deceiving  the  public,  even 
for  Its  own  benefit,  is  not  a  legitimate  sub- 
}ect  of  commerce.'" 


The  respondent,  about  51  days  before  this 
action  was  begun,  learned  that  appellant  was 
Imitating  its  label,  and,  realizing  the  weak- 
ness of  its  position,  revoked  the  permission 
to  practice  the  deception.  The  cessation 
came  too  late.  In  Seabury  v.  Grosvenor,  14 
Blatchf.  (U.  S.)  262,  21  Fed.  Cas.  (No.  12,- 
576)  a  plaintiff  had  fraudulently  advertised 
"capcine"  as  a  vegetable  principle  of  great 
value,  when  in  truth  there  was  no  such  sub- 
stance. Before  bringing  suit,  however,  plain- 
tiffs had  omitted  the  fraudulent  and  decep- 
tive language  from  their  circulars.  But  the 
court  says  this  does  not  help  the  plaintiffs. 
In  the  opinion  in  that  case  It  is  said:  "Al- 
though they  may  have  omitted  the  fraud- 
ulent, deceptive,  and  untrue  language  from 
their  circulars  before  this  suit  was  com- 
menced, yet,  if  they  have  any  property  in  the 
trade-mark  which  they  claim  title  to,  they 
have  acquired  such  property  by  the  use,  for 
a  considerable  time,  of  such  language  in  the 
circulars  which  accompanied  the  articles 
they  sold,  and  in  respect  to  which  the  trade- 
mark is  claimed."  There  is  no  merit  in  the 
point  urged  by  respondent  that  the  permis- 
sion given  by  Grifiln  to  Renzel  was  unau- 
thorized. According  to  well-established  rules 
of  law,  the  principal  Is  bound  by  the  acts  of 
Its  agent  committed  in  the  transaction  of  the 
business  of  the  agency,  even  if  the  acts  are 
wrongful.  Civ.  Code,  U  2330,  2338;  Stock- 
ton, etc..  Works  v.  Ina  Co.,  98  Cal.  557,  577, 
33  Pac.  633;  Bank  of  Cal.  v.  W.  U.  T.  Co., 
52  Cal.  280. 

The  Judgment  and  order  appealed  from  are 
reversed. 

We  concur:    COOPER,  P.  J,;   HALL,  J. 


«  Cal.  App.  S«t 
ROCKWELL  V.  LIGHT  at  al.    (Civ.  368.) 
(Court  of  Appeal,  Second  District,  California. 
Oct.  4.  1907.) 

1.  Mechanics'   Liers  —  Contract  itob  Im- 
PEovEMENT— Construction— FiUNO-—Tnnt. 

Where  the  specifications  in  a  contract  for 
painting  certain  cottages  called  for  two  coata 
on  the  trimmings,  and  the  evidence  in  a  suit 
to  enforce  a  mechanic's  lien  was  safficient  to 
sustain  a  finding  that  trimmings  included  porch 
floors  and  steps,  the  owner's  superintendent 
having  testified  without  contradiction  that  he 
would  not  have  accepted  the  work  had  only  one 
coat  been  put  on  the  porches,  a  lien  filed  within 
90  days  after  the  last  work  was  done,  which 
consisted  of  giving  a  second  coat  of  paint  to 
the  porch  floors  and  steps,  was  in  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  |S  195-201.] 

2.  Same— Variance. 

Where  a  contract  alleged  to  sustain  a  me- 
chanic's lien  provided  for  painting  four  cot- 
tages on  a  certain  lot  for  $40  each,  evidence 
that  the  agreement  was  that  the  four  houses 
should  be  painted,  and  that  another  house  should 
be  painted  for  $80,  did  not  constitute  a  fatal 
variance,  the  contract  being  divisible,  under 
the  rale  that  where  a  contract  expressly  ap- 
portions the  price  to  each  item  to  be  performed, 
or  where  it  embraces  several  undertakings,  each 
supported  by  a  distinct  consideration,  it  is  sever- 
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3.  Appeaii— Scope  or  Rbtibw— Appeal  fbou 
Obdeb  Denting  New  Tbial— Amount  or 

Judgment. 

Objections  to  the  amount  of  the  judgment 
cannot  be  reviewed  on  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Toi.  3,  Appeal  and  Error,  {  3476.] 

Appeal  from  Superior  Court,  San  Bernar- 
dino County;  Franlc  F.  Oster,  Judge. 

Action  by  W.  M.  Rockwell  against  J.  B. 
Light  and  others.  From  a  Judgment  for 
plaintiff  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendants  appeal.    Affirmed. 

Henry  M.  Willis,  for  appellants.  Eugene 
O.  Campbell,  for  respondent 

SHAW,  3.  Action  to  foreclose  a  mechanic's 
lien.  Judgment  went  for  plaintiff,  and  de- 
fendants appeal  from  the  Judgment  and  an 
order  denying  their  motion  for  a  new  trlaL 
The  appeal  from  the  Judgment  was  upon  mo- 
tion of  the  respondent  disposed  of  by  an  or- 
der of  this  court  dismissing  the  same. 

Appellants  contend  the  notice  of  lien  was 
not  filed  in  time.  The  contract  was  for  the 
material  and  labor  required  In  painting  four 
cottages  situated  on  one  lot  In  the  city  of 
Redlands,  at  the  agreed  price  of  $40  each, 
t>eing  a  total  of  $160  for  the  entire  work. 
The  specifications  for  the  work  called  for  one 
coat  on  the  exterior  of  each  of  said  cottages, 
"except  the  trimmings,  which  were  to  have 
two  coats  of  paint."  The  last  work  done  was 
on  January  27,  1906,  when  a  second  coat  of 
paint  was  placed  upon  the  porch  floors  and 
steps  of  all  the  cottages.  The  claim  of  lien 
was  filed  on  April  21,  1905,  and,  if  the  paint- 
ing of  these  fioors  was  within  the  terms  of  the 
contract,  the  lien  was  filed  within  the  statu- 
tory time;  otherwise,  it  was  filed  too  late. 
The  contention  of  appellants  is  that  the  term 
"trimmings"  as  used  In  the  contract,  and  which 
under  the  terms  of  the  contract  were  to  re- 
p:>ivp  to  coats  of  paint,  did  not  Include  porch 
noors  and  steps,  and  hence  the  painting  of 
the  same  was  not  within  the  terms  of  the 
contract  While  there  is  a  conflict  of  evi- 
dence as  to  the  meaning  of  the  term  "trim- 
mings" as  used  In  the  contract.  It  is  never- 
theless sufficient  to  Justify  the  court  in  hold- 
ing that  It  included  such  porch  floors  and 
steps,  and  fully  supports  the  finding  that 
the  lien  was  filed  within  90  days  after  the 
completion  of  the  work  upon  each  of  said 
cottages.  In  addition  to  this,  however,  is  the 
fact  that  the  superintendent  of  the  work,  rep- 
resenting the  owner  of  the  cottages,  testified, 
without  contradiction,  that  he,  as  such  super- 
intendent, would  not  have  accepted  the  work 
had  only  one  coat  of  paint  been  put  on  the 
porches.  The  parties  themselves  mutually  In- 
terpreted the  contract  to  include  the  porch 
floors,  which,  under  his  agreement,  the  con- 
tractor was  required  to  paint  with  two  coats 


of  paint  "When  the  meaning  of  the  lan- 
guage of  a  contract  is  considered  doubtful, 
the  acts  of  the  parties  done  under  It  afford 
one  of  the  most  reliable  clews  to  the  Inten- 
tion of  the  parties."  Hill  v.  McKay,  84  CaL 
5.  29  Pac  406 ;  Mulf ord  v.  Le  Franc,  26  CaL 
108;  Cravens  v.  Eagle  Cotton  Mills  Co.,  120 
Ind.  6,  21  N.  E.  981,  16  Am.  St  Rep.  298. 

It  Is  next  contended  there  is  a  fatal  vari- 
ance between  the  allegations  of  the  complaint 
and  the  evidence  offered  In  support  thereof. 
The  contract  alleged  was  to  paint  according 
to  specifications,  tour  cottages  situated  upon 
a  certain  lot  for  $40  each,  whereas,  the  proof 
shows  that  there  was  included  in  the  contract 
an  agreement  to  paint,  according  to  different 
specifications,  a  flfth  house  situated  on  a  dif- 
ferent lot  for  an  agreed  price  of  $80.  J.  IL 
Light,  the  appellant,  referring  to  the  time  of 
making  the  contract  testifies:  "I  wanted 
those  [cottages]  figured  by  the  Job,  and  it  was 
not  certain  at  that  time  whether  there  would 
be  three  or  four."  And  again  he  says  of  the 
contract :  "Ton  might  state  either  of  the  two 
ways— one  contract  of  five  parts  or  five  con- 
tracts. It  was  made  with  one  agreement  and 
one  negotiation  and  one  estimate,  with  differ- 
ent prices  for  the  different  houses.  That  is 
to  say,  one  house  was  to  be  $80  and  the  oth- 
ers $40  each."  He  further  states:  "With  ref- 
erence to  the  division  of  the  work — that  Is, 
four  cottages  In  one  Hen,  and  the  large  house 
in  the  other  Hen — ^that  division  was  agreed  on 
at  the  time  I  made  the  contract"  The  con- 
tract apportioned  a  speclflc  price  for  the  ma- 
terial and  labor  required  In  painting  each  of 
the  houses,  and,  as  appellant  himself  says,  It 
was  either  five  contracts  or  one  contract  of 
five  parts.  At  all  events,  it  was  a  divisible 
contract  and  the  fact  that  the  proof  showed 
an  agreement  made  at  the  same  time  to  paint 
a  fifth  house  for  $80  does  not  constitute  a 
variance  between  the  contract  to  paint  the 
four  cottages  at  a  cost  of  $40  each  and  the 
evidence  offered  in  support  thereof.  "Where 
the  contract  expressly  apportions  the  price  to 
each  Item  to  be  performed,  or  where  It  em- 
braces several  undertakings,  each  supported 
by  a  distinct  consideration,  the  contract  Is 
severable."  7  Ency.  of  Law  (2d  Ed.)  p.  9S; 
Norrls  V.  Harris,  15  Cal.  226;  Plerson  v. 
Crooks,  115  N.  Y.  654,  22  N.  E.  849,  12  Am. 
St  Rep.  831.  Objections  to  the  amount  of  the 
Judgment  cannot  be  reviewed  upon  an  appeal 
from  an  order  denying  a  motion  for  a  new 
trial.  Brison  v.  Brlson,  90  Cal.  323,  27  Paa 
186;  Wheeler  v.  Bolton,  92  CaL  159,  28  Pac. 
55a 

Our  conclusion  renders  It  unnecessary  to 
pass  upon  respondent's  motion  to  dismiss  the 
api)eal. 

The  order  appealed  from  is  affirmed. 

We  concur:    ALLEN,  P.  J. ;  TAGG ART,  J. 
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NICHOLSON  et  al.  y.  AUBURN  GOLD  MIN. 
&  MILL.  CO.    (Civ.  365.) 

(Court   of  appeal,   Third   District,    California. 
Oct  3,  1007.) 

1.  Partnership— Actions  bt  Firm— Statu- 
TOBT  Defense— Failure  to  File  Certifi- 
cate Stating  Names  or  Pabtners— Plead- 
ing. 

Under  Civ.  C!ode,  8  2406,  reguirins  part- 
nerships transacting  business  under  a  desiKDa- 
tion  not  showing  the  persona  interested  to  file 
with  the  clerk  a  certificate  stating  the  names  in 
fuU  of  all  the  members  of  the  partnership,  and 
to  publish  it  once  a  week  for  four  weeks,  etc., 
and  section  24C8,  providing  that  persons  doing 
buainesa  as  partners  contrary  tu  the  provisions 
of  the  article  shall  not  maintain  an  action  until 
they   have   filed   the   certificate   and   made   the 

gublication  therein  required,  where  an  action  is 
Tonght  by  a  partnership,  the  firm  name  of 
which  does  not  indicate  all  the  partners,  failure 
to  file  the  required  certificate  is  matter  of  de- 
fence, and  must  be  set  up  in  the  answer  by 
way  of  abatement. 

2.  Samb— Tike  op  Compi-iancb  with  Stat> 

CTE. 

if  the  requirement  as  to  filing  and  publica- 
tion are  complied  with  before  the  defense  is  in- 
terposed, it  will  be  sufficient,  even  though  the 
publication  was  not  cumpleted  at  the  time  the 
action  was  commenced. 

Appeal  from  Superior  Court,  Placer  Coun- 
ty; J.  B.  Prewett,  Judge. 

Action  by  James  Nicholson  and  another,  co- 
partners, etc.,  against  the  Auburn  Gold  Min- 
ing &  Milling  Company.  From  a  Judgment 
for  plaintiffs,  and  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

Frank  &  Mansfield  and  T.  F.  Tnttle,  for  ap- 
pellant S.  J.  Pullen  and  L.  L.  Chamberlain, 
for  respondents. 

CHIPMAN,  P.  J.  Action  for  the  value  of 
certain  goods,  wares,  and  mercliandise.  A 
general  demurrer  was  overruled,  and  defend- 
ant answered,  averring,  among  other  things, 
tbat  plaintiffs  should  not  be  permitted  to 
maintain  this  action  l)ecauee  they  are  a  part- 
nership transacting  business  in  this  state  un- 
der a  designation  not  showing  the  names  of 
the  persons  interested  as  partners,  as  requir- 
ed by  sections  2466  and  246S  of  the  Civil  Code. 
The  complaint  was  filed  November  7,  1905. 
The  first  publication  of  the  certificate  of  co- 
partnership was  on  November  4,  1905,  and 
was  rei>eated  thereafter  November  lltb,  IStb, 
26tb,  and  December  2d.  The  certificate  was 
filed  with  the  county  clerk  November  7,  1906. 
The  answer,  pleading  the  statute  in  abate- 
ment, was  filed  December  19,  1905.  Plaintiff 
bad  judgment,  from  which  and  from  the  or- 
der denying  its  motion  for  a  new  trial  de- 
fendant appeals. 

The  statute  reads  as  follows:  "Persons  do- 
ing business  as  partners  contrary  to  the  pro> 
visions  of  this  article  shall  not  maintain  any 
action  •  •  •  until  they  have  first  filed 
the  certificate  and  made  the  publication  here- 
in required."  The  failure  to  file  the  requir- 
ed certificate  Is  matter  of  defense,  and  must 
be  set  up  in  the  answer  by  way  of  abatement 
Byers  v.  Bourret  64  Cal.  73,  28  Pac.  61; 
Sweeney  t.  Stanford,   67   Cal.  635,  8  Pac. 


444 ;  Carlock  v.  Cagnaccl,  88  Cal.  600,  20  Pac. 
007 ;  Cook  v.  Fowler,  101  Cal.  89,  35  Pac.  431. 
In  the  first  of  the  above  cases  it  was  also 
said:  "The  commencement  of  the  action  Is 
a  part  of  maintaining  It.  In  this  case  it  was 
Incumbent  on  the  plaintiff  to  have  shown 
that  the  certificate  has  been  filed,  and  pub- 
lished once  a  week  for  four  successive  weeks 
before  the  commencement  of  the  action."  The 
facts  in  that  case  were  that  the  trial  of  the 
issue  was  on  December  15,  1882,  and  on  the 
same  day  findings  were  filed  and  a  judgment 
rendered  for  plaintiffs,  but  that  the  certif- 
icate of  partnership  was  not  filed  with  the 
clerk  until  December  7,  1882,  and  the  publi- 
cation thereof  had  been  made  once  only  be- 
fore the  trial.  A  similar  provision  to  that  In 
section  2468  is  found  In  section  299  of  the 
same  Code,  which  provides  that  "any  cor- 
poration falling  to  comply  with  the  provisions 
of  this  section  (I.  e.,  as  to  filing  Its  articles  of 
incorporation)  shall  not  maintain  or  defend 
any  action  •  •  •  until  such  articles  *  •  • 
shall  be  filed,"  etc.  In  California  Sav.  &  L. 
Soc.  V.  Harris,  111  Cal.  133,  138,  43  Pac.  525, 
section  299  was  pleaded  In  abatement  of  the 
suit  It  was  there  shown  that  matter  In 
abatement  of  the  plaintiff's  action  must  exist 
at  the  time  of  filing  the  plea,  and  that  pleas 
of  this  character  are  not  favored,  and  are  to 
be  strictly  construed.  There  is  no  substan- 
tial difference  In  the  provisions  of  the  two 
sections,  and  It  seems  to  us  they  should  have 
uniform  application.  In  the  case  just  cited 
the  court  said:  "Tlie  defense  which  is  au- 
thorized by  section  299  does  not  confer  any 
right  upon  the  defendant,  and  Is  authorized 
for  the  purpose  of  enforcing  a  compliance  by 
the  plaintiff  with  a  statutory  requirement 
It  Is  limited  by  Its  terms  'until'  such  com- 
pliance has  been  had,  and,  when  Its  object 
is  effected.  Its  terms  prescribing  a  penalty 
should  be  strictly  construed  and  In  favor  of 
the  corporation."  Iteferring  to  Byers  v.  Bour- 
ret, supra,  It  Is  shown  that  to  maintain  aii 
action  l9  not  the  same  as  to  commence  an 
action;  that  "the  verb  'maintain'  In  pleading 
has  a  distinct  technical  signification.  It  sig- 
nifies to  support  what  has  already  been 
brought  Into  existence  (Moon  v.  Durden,  2 
Ex,  30)."  It  Is  then  pointed  out  that  the  ex- 
pression In  Byers  v.  Bourret,  to  the  effect 
that  the  provision  of  section  2468  must  be 
complied  with  before  the  commencem^it  of 
the  action,  was  not  involved  in  the  case  then 
before  the  court,  as  It  clearly  was  not 

In  the  present  case  the  plea  in  abatement 
was  not  Interposed  until  after  the  publica- 
tion had  been  completed,  while  In  Byers  v. 
Bourret  the  publication  was  not  completed 
until  after  the  trial  of  the  case  and  judgment 
entered  therein.  Furthermore,  we  think  the 
statute  was  sufficiently  complied  with  though 
the  publication  was  not  completed  before  the 
commencement  of  the  action. 

The  Judgment  and  order  are  affirmed. 


We  concur:    HAKT,  J. 
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BUTT  T.  MATER  &  ZOBELEIN  BREWERY 

et  al.     fCiv.  377.) 
(Court  of  Appeal,  Second  District,  California. 

.,    Oct   7,  1907.     Rehearing  Denied   Dec 

/  ■  5,  1907.) 

1.  Landlord  and  Tenant  —  Construction 
OP  Lease— Expiration  of  Term — Surren- 
der OF  Possession. 

A  lease  of  premises  for  a  five-year  term 
contained  the  usual  printed  covenants  as  to  pay- 
ment of  rental,  etc.,  followed  by  a  typewritten 
provision  that  the  lessee  might  make  improve- 
ments, etc.,  if  it  desired,  and,  if  the  lessor 
should  demand  the  termination  of  the  lease  and 
surrender  ot  the  premisos  at  the  end  of  the 
term,  she  should  pay  for  the  Improvements,  etc. 
'Chis  was  followed  by  the  usual  printed  covenant 
to  surrender  at  the  expiration  of  the  term,  which 
was  followed  by  a  typewritten  provision  that, 
at  the  expiration  of  the  lease,  the  lessee  should 
have  the  prior  right  to  a  lease  for  a  further  five- 
year  term  at  an  agreed  rental,  but,  in  such 
case  the  lessor  should  not  be  required  to  pay 
for  any  improvements,  etc.,  at  the  end  of  the 
second  term,  but  then  at  the  option  of  the  les- 
sor, the  premises  should  be  surrendered  with 
all  improvements.  Held,  that  in  the  first  type- 
written clause  there  was  no  covenant,  express 
or  implied,  on  the  part  of  the  lessee  to  surrender 
on  demand  or  to  waive  the  right  to  renew  the 
lease. 

2.  Same— Conflicting  Clauses. 

The  printed  provision  to  quit  and  surrender 
at  the  end  of  the  term  was  controlled  by  the  sec- 
ond typewritten  provision  granting  the  option 
of  renewing  the  lease. 

3.  Same— Right  to  Renewal— Use  o»  Word 
"Prior." 

The  word  "prior"  in  the  second  typewrit- 
ten clause  did  not  qualify  the  right  of  renewal. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  r).'&t-Sx»05.] 

4.  Same— Ambiguitt— Statutory  Provisions 
—Construction  Against  Lessor. 

Under  Civ.  Code,  i  HiTA,  providing  that  the 
language  of  a  contract  should  be  interpreted 
most  strongly  against  the  party  who  caused  the 
uncertainty  to  exi.it,  and  that  the  promisor  is 
presumed  to  be  such  party,  a  lessor  isthe  prom- 
isor, and  any  ambiguity  in  a  lease  will  be  con- 
strued against  him. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 

Action  by  Allen  D.  Butt  against  the  Maier 
&  Zobelein  Brewery,  a  corporation,  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiff appeals.     Affirmed. 

Gray,  Barker  &  Bowcn  and  R.  Ll  Horton, 
for  appellant.  Edw.  F.  WeUrle  and  Prank 
James,  for  respondents. 

SHAW,  J.  The  appeal  Is  from  the  Judg- 
ment and  an  order  denying  plaintiff's  motion 
for  a  new  trial. 

The  sole  question  involved  is  the  Interpre- 
tation to  be  given  to  the  provisions  of  a  lease 
whereby  appellant's  grantor  leased  the  prop- 
erty In  question  to  Maier  &  Zobelein  Brew- 
ery, a  corporation,  which  Is  one  of  the  re- 
spondents. Other  respondents  were  Joined  as 
defendants  in  the  action  by  reason  of  their 
having  an  Interest  In  the  lease  as  subtenants 
or  assignees  of  said  lessee.  The  lease  was 
prepared  upon  a  printed  form,  the  blank 
spaces  as  to  duration  of  the  term  (fixed  at 


five  years  from  May  1, 1001),  the  rental,  and 
the  manner  of  payment  thereof,  being  filled 
by  writing  the  necessary  words  therein.  After 
setting  forth  the  usual  covenants  as  to  pay- 
ment of  the  agreed  rental,  and  right  of  re- 
entry In  case  of  default,  there  is  then  in- 
serted the  following  typewritten  provision: 
"Said  second  party  is  authorised  to  make 
such  improvements  and  erect  such  buildings 
on  the  said  premises  as  it  may  desire.  It 
is  further  agreed  tliat  if  the  said  first  party 
shall  demand  the  termination  of  this  lease 
and  surrender  of  the  premises  at  the  end  of 
said  term,  that  then  said  first  party  will  pay 
for  improvements  made  and  buildings  erect- 
ed, at  their  reasonable  value.  It  the  value 
of  said  improvements  cannot  be  agreed  upon 
by  the  parties  hereto,  then  the  value  tha«of 
shall  be  determined  by  three  appraisers,  one 
appointed  by  first  party,  one  by  second  party, 
and  one  elected  by  the  first  two  named  ap- 
praisers, whose  appraisement  of  said  prem- 
ises shall  be  final  between  the  parties  here- 
to." For  more  convenient  consideration,  we 
will  designate  this  provision  as  "clause  1." 
The  lease  next  contains  the  tisual  printed 
covenant  on  the  part  of  the  lessee  to  quit 
and  surrender  the  premises  at  the  expiration 
of  said  term.  There  is  next  inserted  a  type- 
written provision  as  follows:  "At  the  ex- 
piration of  this  lease  the  said  second  party 
shall  have  the  prior  right  to  lease  the  same, 
said  premises,  for  a  ftirther  term  of  five 
years,  for  the  rental  sum  of  $3,000  for  the 
full  term,  payable  at  the  rate  of  $50  per 
month  on  the  first  of  each  and  every  month 
of  said  term.  Provided,  however,  that  if  tlie 
said  second  party  shall  avail  Itself  of  that 
privilege,  that  then  and  In  that  event,  the 
said  first  party  shall  not  be  required  to  pay 
for  any  improvements  at  the  end  of  said  sec- 
ond term  of  five  years,  but  that  then,  at  the 
option  of  said  first  party,  the  said  premises 
shall  be  surrendered  to  her  with  all  improve- 
ments thereon."  This  provision  will  be  re- 
ferred to  as  "clause  2."  Both  prior  to  and 
at  the  expiration  of  the  term  of  five  years  a 
notice  of  the  termination  of  said  lease,  and 
demand  for  surrender  of  the  premises,  and 
an  offer  to  pay  for  improvements  made  by 
the  lessee  at  their  reasonable  value,  was 
served  upon  all  parties  In  interest.  On  .^prll 
12,  1906,  Maier  &  Zobelein  Brewery,  the  les- 
see, gave  notice  In  writing  to  the  lessor  and 
her  grantee,  the  appellant  herein,  that  It  was 
its  Intention,  In  the  exercise  of  Its  option,  to 
lease  the  property  for  a  further  term  of  five 
years  from  May  1,  1906,  upon  the  terms  and 
conditions  set  forth  in  clause  2  of  said  lease, 
and  at  the  same  time  tendered  a  lease  ex- 
ectited  by  said  corporation  and  drawn  In  ac- 
cordance with  the  provisions  of  said  clause 
2,  and  requested  each  of  the  parties  upon 
whom  said  notice  was  served  to  execute  the 
same.  Neither  the  sufflolency  nor  service  of 
these  documents  is  questioned.  The  corpora- 
tion, as  lessee,  and  Its  assignees,  the  other 
respondents  herein,  refused  to  surrender  po9- 
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session  of  the  pronises,  claiming  the  right  to  i 
bold,  under  the  provisions  of  clause  2  of  the 
said  lease,  for  an  additional  term  of  five 
Tears,  commencing  May  1,  1906.  Whereupon  | 
this  action  was  brought  for  the  restitution 
of  the  proi)erty  and  for  damages.  Judgment 
went  for  the  defendants,  from  which,  and  an 
order  denying  plaintlflfs  motion  for  a  new 
trial,  he  prosecutes  this  appeal. 

Clause  1  contains  no  covenant  of  any  Idnd 
on  the  part  of  the  lessee.  The  corporation, 
as  lessee,  is  authorized  to  make  Improve- 
ments and  erect  such  buildings  as  it  may  de- 
sire; but  it  cannot  be  contended  that  the 
lessee,  by  reason  of  being  so  authorized,  was 
thereby  obligated  to  make  any  improvements 
or  erect  any  buildings  on  the  propertj-.  It  is 
further  agreed  that,  if  the  lessor  demands 
the  termiuntlon  of  the  lease  and  surrender 
of  the  premises,  the  lessor  will  pay  the  rea- 
sonable value  of  such  buildings  and  improve- 
ments; but  there  is  nothing  contained  in 
said  clause  1  wtilch  can  be  construed  Into  a 
promise,  covenant,  or  agreement  on  the  part 
of  the  lessee  that  it  will  surrender  upon  such 
demand  or  waive  the  right  to  lease  the  prop- 
erty for  a  farther  term  of  five  years,  as  pro- 
vided in  clause  2  of  the  lease,  and  we  can- 
not read  into  this  clause  a  covenant  so  to  do 
any  more  than  to  construe  the  right  given  to 
erect  buildings  to  be  an  obligation  requiring 
the  lessee  to  erect  them.  It  is  true  there  is, 
as  before  stated,  the  usual  printed  covenant 
In  the  lease  whereby  the  lessee  covenants 
that  it  will,  at  the  expiration  of  said  term, 
quit  and  surrender  the  premises.  "Said  term" 
as  here  used,  refers  to  the  term  expiring 
May  1,  1906;  but  this  covenant  to  surrender 
is  qualified  by  the  provisions  of  clause  2,  and 
is  subject  to  the  right  therein  conferred  upon 
the  lessee  "to  lease  the  said  premises  for  a 
further  term  of  five  years."  There  is  no 
ambiguity  or  uncertainty  as  to  the  provi- 
sions of  said  clause  2.  It  clearly,  and  with- 
out qualification  or  reservation,  gives  the  les- 
see the  right  to  renew  the  lease  for  a  fur- 
ther term  of  five  years,  for  the  term  rent  of 
^,000,  payable  in  equal  monthly  install- 
ments, in  addition  to  which  the  lessor  shall 
not  l>e  required  to  pay  for  any  improvements 
made  by  the  lessee.  At  the  end  of  this  last 
term,  the  lessee  covenants,  at  the  option  of 
the  lessor,  to  surrender  the  premises  with 
all  the  Improvements  thereon.  It  is  unnec- 
essary to  determine  the  effect  of  this  provi- 
sion, which  Is  the  only  option  In  the  lease 
which  seems  to  have  been  reserved  by  the 
lessor. 

Tlie  word  "prior,"  as  used  in  clause  2, 
does  not  qualify  the  right  of  renewal.  The 
right  given  the  lessee  to  lease  for  a  further 
term  of  five  years  must  necessarily  be  prior 
to  the  right  of  other  parties  to  lease  the 
property.  As  we  construe  the  lease.  It  was 
optional  with  the  lessee  whether  It  made 
any  improvements  or  erected  any  buildings 
upon  the  leased  premises,  or  elected  to  re- 


new tlie  lease  for  a  farther  term.  If  it 
erected  buildings  and  the  lessor  exercised  its 
option  to  demand  the  surrender  of  the  leased 
property  and  offered  to  pay  the  value  of  such 
buildings,  It  was  optional  with  the  lessee  to 
assent  thereto,  thus  waiving  its  right  to  re- 
newal, but  there  was  no  legal  obligation  so 
to  do. 

Thus  construed,  there  is  no  ambiguity  In 
the  provisions  of  the  lease.  If,  however,  It 
be  conceded  that  the  lease  Is  conflicting  In 
Its  terms,  or  uncertain  In  meaning,  then  un- 
der the  provisions  of  section  1654,  Civil  Code, 
it  "should  be  Interpreted  most  strongly 
against  the  party  who  caused  the  uncer- 
tainty, to  exist"  "The  promisor  is  presum- 
ed to  be  such  party."  In  this  case,  the  les- 
sor Is  the  promisor.  Keith  v.  Electrical  Eii- 
glneerlng  Co.,  136  Cal.  178,  68  Pac.  598, 
Laldlaw  v.  Marye,  133  Cal.  170,  65  Pac.  391. 

Counsel  for  appellant  refer  to  numerous 
authorities  in  support  of  the  construction  for 
which  they  contend.  These  and  the  points  to 
which  they  are  cited  have  been  carefully 
considered.  Suffice  It  to  say  that,  in  our 
judgment,  they  do  not  Justify  their  con- 
tention. 

Judgment  and  order  affirmed. 

We  concur:    AI<LEN,  P.  J.;  TAGGART,  J. 


(  Cal.  App.  5M 
GROGAN  V.  CHAFFEE.     (Civ.  375.) 

(Court  of  Appeal,   Second  District,  California. 
Oct  4.  1907.) 

Sales  —  CoNTBAOT  as  to  Pbicb  —  Breach — 
Complaint. 

Plaintiff,  a  manufacturer  of  olive  oil.  al- 
leged that  he  sold  oil  to  defendant,  a  grocer, 
on  condition  that  defendant,  if  be  retailed  the 
oil,  would  maintain  plaintiff's  fixed  retail  price, 
and  that,  if  he  sold  at  wholesale,  he  would  seil 
subject  to  the  same  condition,  and  that  defend- 
ant, in  violation  of  such  agreement,  sold  a  part 
of  the  oil  at  a  less  price,  and  after  due  notice  to 
desist  threatened  to  continue.  Bcl4  that,  as 
the  contract  did  not  fix  the  wholesale  price  of 
the  oil,  the  complaint  was  fatally  defective  for 
failure  to  allege  that  the  sales  made  by  defend- 
ant were  not  at  wholesale. 

Appeal  from  Superior  Court  Los  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  Charles  P.  Grogan  against  H. 
G.  Chaffee.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Powers  &  Holland,  for  appellant  Porter, 
Sutton  &  Cruickshank,  for  respondent 

ALLEN,  P.  J.  Action  for  damages  growing 
out  of  the  alleged  violation  of  a  contract.  De- 
murrer to  complaint  sustained.  No  amend- 
ment being  made  or  filed,  judgment  in  de- 
fendant's favor  for  costs,  from  which  plain- 
tiff appeals. 

The  complaint  avers  that  plaintiff  Is  a 
manufacturer  of  pure  olive  oil,  sold  for  food 
and  other  purposes;  that  he  has  copyrighted 
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certain  designs  and  words  which  are  placed 
upon  every  bottle,  guaranteeing  Its  purity: 
that,  by  reason  of  extensive  advertising  and 
rewards  offered  to  any  one  establishing  its 
Impurity,  a  large  demand  has  been  created 
for  this  brand  of  oil;  that  attached  to  every 
bottle,  can,  or  parcel  of  said  oil  offered  for 
sale  Is  the  following  notice :  "The  goods  con- 
tained in  this  case  are  sold  on  the  condition, 
which  Is  made  a  part  of  the  consideration  for 
the  sale  of  these  goods,  that  the  purchaser,  if 
be  retails  these  goods,  will  maintain  my  fixed 
retail  selling  price  on  them;  and  that,  if  he 
wholesales  them,  he  will  sell  them  subject  to 
this  same  condition.  My  fixed  retail  selling 
price  for  Purity  olive  oil  Is  $1.35  per  can  for 
the  half  gallon  size  and  $2.50  per  can  for  the 
gallon  size" — that  defendant,  a  grocer,  pur- 
chased of  plaintiff  a  quantity  of  oil,  each 
bottle  whereof  bearing  plaintiff's  label,  and 
n-as  so  purchased  under  an  agreement  that 
the  purchaser  would  maintain  plaintifTs  sell- 
ing price  for  such  oil,  and  not  sell  the  same 
for  a  price  less  than  as  specified  In  the 
notice  affixed  to  such  bottles:  that  defend- 
ant. In  violation  of  said  agreement,  sold  a 
part  of  said  oil  at  the  price  of  $1.20  per  can 
for  half  gallons,  and  after  notice  to  desist 
from  sales  at  such  price  tiireatens,  to  con- 
tinue the  same;  that  other  merchants,  hav- 
ing received  Information  of  defendant's  cut 
In  prices,  refused  to  buy  or  handle  plalntllTs 
oil,  and  he  has  thereby  lost  many  sales  which 
be  otherwise  could  have  made  but  for  de- 
fendant's acts,  to  plalntlCTs  damage  In  the 
sum  of  $1,000,  for  which  he  prays  Judgment 
A  general  demurrer  was  Interposed  to  the 
complaint,  which  the  court  sustained. 

Counsel  for  both  parties  discuss  in  their 
orlefs  only  questions  involving  the  validity 
of  the  contract  set  out.  We  are  of  opinion 
that,  were  the  contract  set  out  not  one  In 
restraint  of  trade  and  therefore  lawful,  the 
complaint  falls  to  allege  any  facts  from 
which  a  violation  thereof  Is  established.  Un- 
der the  contract  as  set  out  in  the  complaint, 
the  right  to  sell  at  wholesale  or  retail  was 
given  the  purchaser,  the  retail  price  only 
being  fixed.  The  sales  complained  of  by 
plaintiff,  for  aught  appearing  in  the  com- 
plaint, may  have  been  at  wholesale.  If  so, 
there  Is  no  limitation  as  to  price,  the  only 
condition  with  reference  to  such  sales  being 
that  the  seller  should  Incorporate  into  the 
contract  of  resale  an  agreement  that  the  re- 
tall  price  shall  be  maintained.  No  violation 
of  the  contract  In  this  regard  is  claimed.  Un- 
der the  recognized  rule  that  a  pleading  shall 
be  construed  most  strongly  against  the  plead- 
er, the  defendant  is  entitled  to  this  construc- 
tion, and  under  which  no  cause  of  action  is 
stated. 

We  think  the  court  properly  sustained  the 
demurrer,  and  the  judgment  is  affirmed. 

We  concur:  SHAW,  J.;  TAGGART,  X 


«  Cal.  App.  Mt 
PACIFIC  LUMBER  CO.  Y.  WILSON  et  al. 

(Civ.  865.) 

(Court  of  Appeal,  Second  District,  California. 

Oct.  4,  1907.) 

1.  Trial— Trial  by  Court— Findings— Con- 
struction TO  Uphold  Judgment. 

In  an  action  to  foreclose  a  mechanic's  Ilea 
for  improvements  on  certain  premises  by  a  pur- 
chaser under  an  executory  contract,  where  the- 
owner,  who  was  absent,  did  not  post  the  stat- 
utory notice  disclaiming  responsibility  therefor, 
and  the  court  found  that  the  owner  had  knowl- 
edge of  ttie  improvements,  bat  did  not  definitely 
state  when  knowledge  was  obtained,  the  finding 
will  be  construed  to  mean  the  knowledge  speci- 
fied in  Code  Civ.  Proc.  {  1192,  providing  that 
improvements  on  buildings  made  with  the  own- 
er's knowledge  shall  be  held  to  be  constructed 
at  his  instance,  unless  he  shall,  after  obtain- 
ing knowledge  thereof,  give  notice  that  be  will 
not  be  responsible  for  them. 

2.  Pbjncipal   and    Agent— Knowlbdqb   or 
Age.nt  Iuputbd  tc.  Principal. 

Where  the  owner  of  a  building  which  she- 
had  contracted  to  sell  left  the  business  of  col- 
lecting the  money  due  on  the  contract,  durins 
her  absence,  in  the  hands  of  her  son,  a  business, 
man,  bis  knowledge  that  the  purchaser  was 
making  improvements  on  the  premises  was  the 
knowledge  of  the  owner. 

3.  Mechanics'     Liens- Judqhsnt  — Attor- 
ney's Fees. 

An  attorney's  fee  of  $25,  to  the  lien  claim- 
ant in  mechanic's  lien  proceedings,  held  improp- 
erly allowed. 

Appeal  from  Superior  Court,  Riverside' 
County;  J.  S.  Noyes,  Judge. 

Action  by  the  Pacific  Lumber  Company 
against  F.  R.  Wilson  and  Esther  E.  Rich- 
mond. From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defend- 
ant Richmond  appeals.  Modified  and  af- 
firmed. 

Purlngton  &  Adair,  for  appellant.  Bi. 
EstadlUo,  for  respondent. 

ALLEN,  P.  J.  Action  to  foreclose  a  me- 
chanic's Hen.  Findings  and  judgment  for 
plaintiff.  Order  denying  a  new  trial.  Front 
the  judgment  and  order  defendant  appeals. 

The  undisputed  facts  are  that  in  Septem- 
ber, 1905,  defendant  Richmond  was  th» 
owner  of  the  premises  involved,  subject  to  an 
executory  contract  of  sale  therefor  entered 
into  between  defendant  Richmond  and  one 
Wilson;  that  no  stipulations  were  contained 
in  said  contract  with  reference  to  possession, 
but  It  appears  that  Wilson  took  possession; 
that  defendant  was  absent  from  the  city  of 
Riverside,  where  said  premises  are  situate, 
from  September  12th  until  October  15th :  that 
during  such  absence  Wilson  purchased  ma- 
terial with  which  to  make  certain  addltlona 
and  alterations  to  a  house  on  said  premises, 
and  completed  the  same  on  September  20, 
1905.  Defendant,  after  obtaining  knowledge 
of  such  Improvements,  posted  no  notice  dis- 
claiming responsibility  therefor,  as  provided 
by  section  1192,  Code  Civ.  Proc.  PiaintUTs 
claim  of  lien  was  filed  December  15. 1905. 

The  court  finds  that  defendant  liad  kuowl- 
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edge  and  notice  of  the  repairs,  addltioDS  to, 
aud  alterations  of  said  building.  When  each 
notice  was  given  or  obtained  la  not  definitely 
stated. 

If  appellant's  contention  be  correct  that  the 
knowledge  mentioned  In  section  1192,  Code 
Civ.  Proc.,  refers  only  to  knowledge  acquired 
before  completion,  still  under  the  rule  that 
the  findings  of  the  trial  court  are  to  receive 
such  construction  as  will  uphold  rather  than 
defeat  the  Judgment  (Breeze  v.  Brooks,  97 
Cal.  76,  31  Pac.  742,  22  U  E.  A.  257),  the 
finding  as  to  knowledge  is  susceptible  of  a 
construction  that  defendant  had  knowledge 
during  the  progress  of  the  work ;  and  if  the 
evidence  supports  such  finding,  thus  constru- 
ed, the  Judgment  is  sustained.  There  is  satis- 
factory evidence  In  the  record  that,  notwith- 
standing defendant's  absence  during  the  pro- 
gress of  the  work,  the  son  of  defendant,  a 
business  man,  was  authorized  by  the  defend- 
ant to  collect  the  moneys  due  defendant  on 
the  contract  as  it  matured,  and  to  look  after 
the  business  of  the  defendant  while  she  was 
away.  This  was  sufJcient  authority  to  con- 
stitute the  son  an  agent  of  the  mother. 
Knowledge  of  an  agent  as  to  matters  affect- 
ing the  property  Is  knowledge  of  the  owner. 
Clowdis  V.  Fresno  Flume,  etc  Co.,  118  Cal. 
315,  50  Pac.  373,  62  Am.  St.  Rep.  23S.  It 
was  in  evidence  that  as  early  as  the  middle 
of  September  the  son  had  notice  by  telephone 
that  Wilson  was  making  repairs  on  the  bouse. 
This  was  during  the  progress  and  before  the 
completion  thereof.  While  we  do  not  desire 
to  be  understood  as  holding  that  appellant's 
contention  that  want  of  knowledge  at  the 
date  of  completion  absolves  the  owner  from 
giving  the  notice  specified  In  the  statute,  we 
think  a  proper  construction  of  the  findings, 
supported  by  the  evidence,  renders  the  de- 
cision of  that  question  unnecessary. 

We  find  no  error  in  the  record,  other  than 
the  allowance  of  an  attorney's  fee  of  $23  in- 
corporated In  the  Judgment.  This  attorney's 
fee  was  improperly  allowed. 

The  court  below  is  directed  to  strike  from 
the  Judgment  that  portion  thereof  allowing 
attorney's  fee  to  the  Hen  claimant;  and,  a.s 
80  modified,  the  Judgment,  as  well  as  the 
order,   is  aflSrmed. 

We  concur:    SHAW,  J.;  TAGGART,  3. 


«Cal.  App.  550 

PORTER  et  al.  v.  COUNTS.    (Civ.  372.) 
(Court  of   Appeal,   Third   District.    Califomia. 

Oct  4,  1907.) 
1.  Appeal— Specification  op  Ebrob— Sufpi- 

ciEKcy— Review  of  Kvidence. 

Specificationg  that  the  triol  court  erred  in 
findiuR  spet'itiod  facts  are  sufficient  to  challenge 
an  exumination  of  the  evidenco.  to  determine 
its  sufficiency  to  support  the  findings  under  the 
requirement  of  Code  Civ.  Proc.  g§  648,  6d9, 
fiubd.  3.  that  "the  particulars  in  which  such 
evidence  is  ailei;ed  to  be  insufficient"  must  be 
specified. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  3,  Appeal  and  Error,  |  3U17.] 


2.  Ejecthert— ItescBipnoir  of  Lard— Ks- 

CESSITY  FOB  CEBTAIHTT. 

Since,  in  ejectment  under  the  California 
practice,  a  Judgment  on  the  merits  is  conclusive 
as  to  the  ownerahij^  of  the  property,  upon  the 
parties  and  their  privies,  the  premises  should  be 
Bo  described  that  the  record  will  furnish  evi- 
dence of  the  limits  to  which  title  is  established, 
as  well  as  to  point  ont  to  the  sheriff  serving 
the  writ  of  possession,  the  extent  and  location 
of  _  the  land  recovered ;  and  hence,  where  a 
strip  of  land  along  a  division  line  is  in  dispute, 
the  record  is  insufficient  to  sustain  a  recovery 
where  the  location  of  the  line  cannot  be  ascer- 
tained therefrom. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  17,  Ejectment  t  355.] 

Appeal  from  Superior  (Tourt,  Humboldt 
County:  E.  W.  Wilson,  Judge. 

Ejectment  by  Robert  Porter  and  another 
against  Andrew  J.  Counts.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed and  remanded. 

H.  L.  Ford  and  George  B.  Collins,  for  ap- 
pellant   J.  H.  G.  Weaver,  for  respondents. 

BURNETT,  J.  The  action  Is  in  ejectment 
From  the  Judgment  In  favor  of  plaintiffs, 
defendant  has  appealed  on  a  bill  of  excep- 
tions. 

The  only  assignment  of  error  is  that  the 
findings  are  not  supported  by  the  evidence, 
and  respondents  claim  tliat  this  question 
should  not  be  considered  because  of  the  in- 
sufficiency of  the  specification.  The  findings 
are  challenged  as  follows:  "The  court  erred 
in  finding  that  on  the  Ist  day  of  July.  1902, 
the  plaintiffs  were  and  for  a  long  time  prior 
thereto  had  been  the  owners  in  fee  entitled  to 
the  possession  and  In  the  peaceable  posses- 
sion and  occupancy  of  the  lands  and  premises 
described  in  the  complaint"  This  is  follow- 
ed by  a  similar  specification  as  to  each  of 
the  other  findings,  and  then  appellant  proceeds 
to  state  what  "the  evidence  shows."  In  sup- 
port of  their  position,  respondents  cite  Par- 
ker v.  Reay,  76  Cal.  105,  18  Pac.  124;  Knott 
7.  Peden.  S4  Cal.  299,  24  Pac.  160;  De  Mol- 
era  v.  Martin,  120  CaL  G44,  62  Pac.  825;  Kyle 
V.  Craig.  125  Cal.  116,  57  Pac.  791;  Taylor 
V.  Bell,  128  Cal.  306,  60  Pac.  853;  it  must 
be  admitted  that  in  these  cases  the  Supreme 
Court  has  construed  in  harmony  with  re- 
spondents' contention  the  language:  "Must 
specify  the  particulars  In  which  such  evidence 
Ig  allep:ed  to  be  InsufBcIent,"  found  In  sec- 
tion 648  and  subdivision  3  of  section  659  of 
the  Code  of  Civil  Procedure.  In  the  Taylor 
Case,  supra,  the  specification  was:  "The 
court  erred  in  finding  [and  then  follows  in 
exact  language  the  finding  of  the  court],  but 
on  the  contrary,  the  court  should  have  found," 
etc.  In  the  course  of  the  discussion  It  Is 
said:  "These  speclQcatlons  fail  to  comply 
with  the  requirement  of  section  659  of  the 
Code  of  Civil  Procedure,  •  •  •  and  in 
the  language  of  that  section  the  statement 
was  not  entitled  to  be  considered  by  the  court 
at  the  bearing  of  the  motion.  What  the 
court  should  have  found'  is  only  another 
mode  of  stating  what  'the  evideoce  sbQW^' 
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a  form  of  specification  which  has  been  re- 
peatedly held  to  be  InsuflSclent."  It  will  be 
obserred  from  the  foregoing  sections  of  the 
Code  of  Civil  Procedure  that  the  require- 
ment is  the  same  In  a  "statement"  as  in  a 
•'bill  of  exceptions."  But  the  cases  cited  have 
been  overruled  by  the  subsequent  decisions 
of  the  Supreme  Court.  In  Drathman  v.  Co- 
hen, 139  Cal.  313,  73  Pac.  181,  spe<Iflcatlona 
somewhat  similar  to  those  In  the  case  at  bar 
were  held  to  be  sufficient,  and  the  court, 
through  Mr.  Justice  Shaw,  says:  "The  strong- 
est case,  and  the  one  usually  cited  upon  ob- 
jections to  specifications  of  this  character 
is  De  Molera  v.  Martin,  120  Cal.  548,  52  Pac 
825.  If  the  decision  in  that  case  were  fol- 
lowed, perhaps  the  specifleations  here  In  ques- 
tion would  be  declared  Insufflcient;  but  ex- 
perience has  proven  that  the  rule  then  laid 
down  was  too  strict,  and  that  it  has  been  pro- 
ductive of  evil  and  not  good.  Perhaps  some 
of  the  other  cases  cited  may  also  tend  to  es- 
tablish the  same  rule.  But  latterly  the  court 
has  been  more  liberal  In  such  matters,  and 
the  rule  now  followed  is  stated  in  American, 
etc,  Co.  T.  Packer,  130  Cal.  459,  62  Pac.  744, 
as  follows:  "Whenever  there  Is  a  reasonably 
successful  effort  to  state  the  particulars  and 
they  are  such  as  may  have  been  sufficient 
to  inform  the  opposing  counsel  and  the  court 
of  the  grounds,  •  *  •  this  court  ought 
not  to  refuse  to  consider  the  case  on  appeal, 
and  especially  where,  as  in  this  case,  the 
transcript  shows  that  all  the  evidence  has 
been  brought  up."  In  the  case  at  bar,  also, 
the  evidence  is  all  presented  in  the  transcript. 
The  cases  of  Bell  v.  Staacke,  141  Cal.  186, 
74  Pac.  774,  and  Harris  v.  Duarte,  141  Cal. 
497,  70  Pac.  298,  75  Pac.  58,  are  directly 
opposed  to  respondents'  contention,  and  ex- 
pressly overrule  the  earlier  decisions.  In  the 
latter  case  it  Is  said:  "A  specification  is  sufll- 
clent  when  it  points  to  a  particular  finding." 
It  must  be  held,  therefore,  that  the  specifica- 
tions are  sufilcient  to  challenge  an  examina- 
tion of  the  evidence  to  determine  its  suffi- 
ciency to  support  the  findings. 

The  case  Is  somewhat  peculiar.  The  com- 
plaint alleges:  "That  on  the  1st  day  of  July, 
1902,  the  plaintiffs  herein  were  the  owners 
In  fee,  entitled  to  the  possession  and  In  the 
possession  of  that  certain  tract  of  land  situ- 
ate, lying  and  being  in  the  county  of  Hum- 
boldt and  particularly  described  as  follows, 
to  wit:  The  8.  E.  Vi  of  the  N.  W.  Vt,  and  the 
E.  %  of  the  S.  W.  V*  of  section  19;  and  the 
N.  E.  %  of  the  N.  W.  %  of  section  20,  town- 
ship 3  N.,  range  four  E.,  H.  B.  &  M.  That 
the  said  plaintiffs  are  now  at  the  commence- 
ment of  this  action  the  owners  in  fee  of  the 
above  described  land  and  entitled  to  the  pos- 
session of  the  same."  Then  follows  the  usual 
allegation  of  ouster  by  defendant  on  the 
1st  day  of  July,  1902,  and  the  withholding 
by  said  defendant  of  the  possession  of  "said 
lands  and  premises."  The  answer  really 
raises  no  Issue  as  to  the  ownership  or  right 
to  the  possession  at  any  time  of  plaintiffs  of 


said  property  or  of  plaintiffs'  possession  oa 
the  Ist  day  of  July,  1902,  or  of  the  ouster 
or  the  withholding  of  possession  by  the  de- 
fendant, since  the  denials  are  In  the  form 
of  a  "negative  pregnant."  Defendant  also 
filed  a  cross-complaint,  in  which  he  alleges: 
"That  heretofore,  to  wit,  on  the  27th  day  of 
November,  1901,  the  said  defendant  made 
homestead  entry  •  •  •  for  lots  2,  3,  and 
4  of  section  19  and  lot  1  of  section  30,  T. 
3  N.,  of  R.  4  E.,  H.  M.,  and  within  sis  months 
thereof  established  a  residence  thereon,  and 
over  since  has  and  now  does  reside  upon  and 
cultivate  the  same,  and  Is  entitled  to  the 
possession  of  and  is  possessed  and  in  the  pos- 
session of  the  same  and  of  the  whole  thereof." 
Then  follows  the  allegation  that  plaintiffs 
liave  no  Interest  In  any  part  of  said  property, 
but  that  they  claim  some  adverse  Interest, 
and  the  cross-complaint  concludes  with  the 
usual  prayer  to  quiet  title  and  for  general 
relief.  Plaintiffs  admit  In  their  answer  to 
this  cross-complaint  that  defendant  made  the 
homestead  entry,  but  deny  that  he  ever  made 
settlement  or  established  his  residence  on 
said  proijerty,  or  that  "he  has  ever  resided 
or  does  now  reside  upon  said  lands  and  prem- 
ises." Plaintiffs  do  not  claim  to  have  any  In- 
terest in  or  to  said  land  described  in  the 
cross-complaint,  nor  do  they  deny  defendant's 
right  to  the  possession  of  the  same.  Their 
answer  virtually  amounts  to  a  disclaimer, 
and  defendant's  answer  to  the  complaint 
miglit  have  been  considered  an  admission  of' 
all  Its  material  allegations,  except  as  to  the 
rental  value  and  damages  which  are  explic- 
itly denied. 

Again,  the  land  described  In  the  complaint 
does  not  purport  to  be  the  same  as  that  in 
the  cross-complaint  By  the  pleadings  they 
appear  and  by  the  evidence  they  are  shown 
to  be  distinct  tracts  lying  one  on  the  west 
and  the  other  on  the  east  of  the  center  line 
running  north  and  south  through  said  sec- 
tions. The  sufficiency  of  the  pleadings,  how- 
ever, was  not  challenged,  and  the  trial  pro- 
ceeded upon  the  theory  apparently  that  the 
Issue  was  definitely  presented  as  to  the  lo- 
cation of  this  division  line  between  the  lands 
of  plaintiffs  and  defendant,  and  as  to  the 
ownership  of  a  small  strip  composed  of  a 
few  acres — the  exact  quantity  of  land  not 
being  disclosed — adjoining  this  uncertain  di- 
vision line  and  Including  a  house  and  some 
other  Improvements  placed  there  by  plain- 
tiffs, and  of  which  the  defendant  took  posses- 
sion  on  or  about  the  l8t  day  of  July,  1902, 
and  which  he  was  retaining  at  the  time  of 
the  trial.  The  evidence  shows  without  con- 
fiict  that  plaintiffs  are  the  owners  and  enti- 
tled to  the  possession  of  the  legal  subdivi- 
sions of  the  sections  described  in  the  com- 
plaint, and  that  defendant  has  the  homestead 
right  in  and  to  the  lots  as  described  In 
the  cross-complaint  The  difficulty,  however, 
grows  out  of  the  fact  that  said  sections  19 
and  30  are  not  complete.  Each  contains  less, 
than  G40  acres  and  a  corresponding  dlmtno-. 
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tion  mast  be  made  of  tbe  100  acres  claimed 
by  plaintiffs  and  of  the  169  claimed  by  de- 
fendant Tbis  lUTolTes  the  location  of  tbe 
said  division  line,  and  tbe  objection  urged 
by  appellant  is  that  the  line  as  established  by 
one  Elsemore  and  upon  whose  testimony 
plaintiffs  rely  Is  not  in  accordance  with  the 
requirement  of  a  legal  surrey.  In  other  words, 
it  is  insisted  that  be  did  not  determine  the 
location  of  the  division  line  In  the  manner 
provided  by  tbe  mles  and  regulations  of  tbe 
General  Land  OflBce  in  reference  to  the  "res- 
toration of  lost  or  obliterated  corners  and 
subdivision  of  sections."  We  think,  however, 
that  his  testimony  Is  legally  sufficient  to  enp- 
port  a  finding  of  fact  that  this  division  line 
is  some  distance  west  of  its  location  as  claim- 
ed by  defendant,  and  that  said  defendant 
was  In  possession  of  a  i)ortlon  of  the  land 
of  plaintiffs,  including  the  aforesaid  improve- 
ments. Mr.  Elsemore  testified  that  he  had 
been  a  civil  engineer  for  15  or  16  years ;  that 
he  surveyed  tbe  land  described  in  the  com- 
plaint; that  at  that  time  he  had  with  him 
the  government  field  notes;  that  he  located 
ail  the  comers  upon  the  township  line  and 
all  the  other  government  comers  which  he 
considered  necessary  to  enable  blm  to  make 
tbe  survey.  He  then  describes  in  detail  how 
be  proceeded  to  locate  the  line,  and  he  says 
that  be  followed  the  instructions  laid  down 
by  the  department  of  tlie  interior,  that  the 
section  cmtalns  less  than  640  acres,  and  that 
there  are  not  160  acres  in  the  tract  belonging 
to  plaintifCs  or  in  that  owned  by  defendant, 
and  that  the  division  line  "passes  right 
through  a  shed  or  bam  and  the  buildings 
were,  I  should  Judge,  300  or  400  feet  east 
of  that,  I  didn't  notice,  and  tbe  improvements 
were  practically  all  upon  the  land  in  con- 
troversy." The  court  asked  the  witness  tbis 
question:  "On  which  side  of  the  line  as 
you  draw  It  would  the  house,  the  place  of 
residence  of  tlie  defendant  where  he  resides, 
be,  on  the  south,  east,  or  west  of  that  line?" 
And  the  answer  is :  "Tills  is  the  line  divid- 
ing it  The  house  is  on  the  east  of  the  line 
800  or  400  feet  I  Just  guess  at  the  distance. 
Ttiere  is  a  shed  or  bam  upon  the  land,  and 
the  line  ran  right  through  the  window  of 
the  bam,  through  the  west  side  of  it  It  is 
a  small  shed,  I  suppose  12  by  16,  something 
like  that  Most  of  the  corrals  are  on  the 
east  Bide  of  the  line,  but  the  fence  extends 
west  of  where  the  line  is  I  suppose  60  or  75 
feet  something  like  that"  He  Is  the  only 
witness  who  testified  to  having  made  a  sur- 
vey of  the  land,  and  it  is  obvious  that  bis 
testimony  does  not  possess  the  quality  of 
certainty  adequate  without  additional  infor- 
mation or  another  survey  for  an  accurate  de- 
scription and  location  of  the  said  division 
line  or  of  the  disputed  tract  in  the  possession 
of  defendant  The  fence,  he  says.  Is  on  de- 
fendant's land,  and  the  residence  on  plain- 
tiffs', and  the  line  rans  through  the  window 
of  the  bam.  But  these  facts  are  too  meager 
to  constitute  the  basis  for  a  finding  and  Judg- 
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ment  But  when  we  turn  to  the  findings 
tbemseives,  we  ascertain  that,  as  far  as  the 
settlement  of  the  real  controversy  between 
the  parties  is  concerned,  they  are  more  un- 
certain than  Elsemore's  testimony.  In  fact, 
they  do  not  purport  to  locate  the  division 
line  at  all  or  to  describe  the  disputed  tract 
so  tliat  it  can  be  identified.  For  all  practi- 
cal purposes  the  parties  are  left  Just  where 
they  were  at  the  beginning  of  the  trial,  each 
indisputably  the  owner  of  the  tract  as  he 
has  described  it  in  general  terms  in  his  plead- 
ing, but  with  the  extent  of  his  holding  really 
undertermlned  because  the  division  line  is 
not  definitely  located.  For  Instance,  the  court 
finds:  "That  while  the  plaintiffs  were  in 
the  possession  and  occupancy  of  the  lands 
and  premises  described  In  the  complaint,  to 
wit  on  or  about  July  1,  1902,  the  said  de- 
fendant entered  into  and  upon  said  lands 
and  premises,  and  ousted  and  ejected  the 
plaintiffs  therefrom,  and  ever  since  has  with- 
held and  now  withholds  the  said  lands  and 
premises  from  the  possession  of  the  said 
plaintiffs."  Under  the  peculiar  circumstan- 
ces of  this  case,  such  a  finding  is  as  uncer- 
tain as  tbe  one  considered  in  Davis  v.  Judge. 
44  Vt  500,  wherein  it  is  said :  "The  declar- 
ation supposes  the  defendant  to  be  in  posses- 
sion of  land  of  the  plaintiff  lying  north  of 
and  adjoining  tbe  defendant's  land.  But  the 
land  which  the  plaintiff  by  his  declaration 
claims  to  own  and  recover  being  bounded  on 
the  south  by  the  defendant's  land,  the  dec- 
laration leaves  it  uncertain  to  what  extent 
or  to  what  limit  the  plaintiff  claims.  It  is 
trae  he  claims  to  recover  to  the  division  line 
between  the  land  of  tbe  plaintiff  and  tbe 
land  of  tbe  defendant;  but  where  that  line 
is,  is  the  very  question  in  dispute,  and  the 
plaintiff  by  his  declaration  does  not  show 
where  he  claims  it  to  be.  Hence  a  verdict 
and  Judgment  that  the  plaintiff  recover  the 
premises  described  in  the  declaration  only 
establishes  the  plalntitTs  title  and  right  of 
possession  of  the  premises  extending  south 
to  tbe  defendant's  land;  but  where  that 
iMundary  is  the  record  furnishes  no  means  of 
ascertaining."  The  effect  of  the  finding  and 
Judgment  In  the  case  at  bar  Is  tbe  same,  al- 
though, as  we  have  seen,  the  uncertainty  is 
disclosed  by  the  evidence,  and  not  by  the  de- 
scription of  the  land  in  the  pleadings.  The 
extent  or  limit  of  plaintiffs'  land  here  de- 
pends upon  the  location  of  the  division  line, 
and  from  the  record  it  cannot  be  ascertained 
where  that  is. 

Under  our  practice.  It  is  more  important 
than  at  common  law  that  in  ejectment  the 
property  be  described  accurately,  because  It 
ia  more  than  a  mere  possessory  action.  The 
question  of  title,  as  well  as  of  possession,  is 
involved  and  a  Judgment  upon  tbe  merits  is 
conclusive  as  to  the  ownership  of  tbe  proper- 
ty upon  the  parties  and  their  privies.  But 
again,  said  finding  is  not  supported  by  tbe 
evidence,  Inasmuch  as  It  appears  that  defend- 
ant was  in  possession  of  only  a  small  portion 
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of  said  land  described  In  plaintiffs'  complaint 
"The  general  finding,  in  the  language  of  said 
complaint,  Is  therefore  Insufficient.  In  order 
to  give  stability  to  the  Judgment,  it  and  the 
corresponding  findings  should  describe  the 
land  or  such  definite  i)ortlon  thereof  as  the 
plaintiffs'  proof  shows  that  he  Is  entitled  to." 
Shaw  V.  Hill,  79  Mich.  86,  44  N.  W.  422; 
WIckersham  Banking  Co.  v.  Rice,  187  Cal. 
506,  70  Paa  646.  The  premises  should  be  so 
described  that  the  record  will  furnish  evi- 
dence of  the  limits  to  which  title  is  establish- 
ed by  the  Judgment,  as  well  as  to  point  out 
to  the  sheriff  who  serves  the  writ  of  posses- 
sion the  extent  and  location  of  the  land  re- 
covered. Davis  v.  Judge,  supra;  Brlcken  v. 
Cross  et  al.,  140  Mo.  166,  41  S.  W.  735.  Re- 
spondents say:  "Whether  the  line  referred 
to  is  a  line  or  the  line  or  "no  line  at  all'  i« 
not  material.  It  was  a  sufficient  determin- 
ing factor  to  enable  the  witness  (Dlsemore) 
to  state  positively  that  the  house  and  Im- 
provements occupied  by  the  defendant  were 
on  the  lands  of  plaintlflis.  those  described  in 
their  complaint  The  court  has  so  found, 
and  certainly  the  evidence  is  sufficient  to 
sustain  the  finding."  But  is  there  any  such 
finding?  Certainly  it  is  not  so  found  specifi- 
cally, and  such  fact  cannot  be  determined  by 
an  inspection  of  the  Judgment  roll.  Extrane- 
ous evidence  not  suggested  by  the  Judgment 
would  be  required  to  authorize  the  sheriff  to 
put  plaintiffs  into  the  possession  of  said  im- 
provements. Again,  declare  respondents  In 
their  brief:  "The  issue  was  the  location  of 
the  house  and  improvements  occupied  by  the 
defendant — were  they  situated  on  the  lands 
described  in  plaintiffs'  complaint?  Elsemore 
testifies  that  they  were,  the  court  found  that 
they  were,  and  this  settles  the  matter."  The 
cause  was  undoubtedly  tried  as  though  that 
were  the  Issue,  but  the  trouble  Is  that  the 
finding  does  not  correspond  with  the  theory 
of  the  trial.  In  order  that  the  controversy 
between  the  parties  may  be  definitely  settled, 
we  think  the  boundary  line  should  be  accu- 
rately located  and  the  disputed  tract  describ- 
ed with  precision.  We  see  no  reason  why 
there  should  be  a  complete  retrial,  but  addi- 
tional evidence  should  be  taken  on  the  points 
suggested  and  the  finding  made  explicit  In 
reference  thereto. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial  upon  the  evidence 
heretofore  submitted,  and  upon  such  further 
evidence  on  the  Issue  as  to  the  location  and 
extent  of  the  disputed  tract  as  either  party 
may  desire  to  submit 

We  CMicnr:    CHIPMAN,  P.  J.;  HART,  J. 


<  Cat  App.  Sgr 

BERNARD  v.  PARMELEE  et  al. 


(Civ.  3e2.V 


(Court   of   Appeal,   Third    District,   Califomlii 
Oct  3.  1907.) 

1.  Mines  ano  Minerals— Quietino  Tftle— 
Adtxbsk  Claiu— Pbocedubb — ^What  Law 

GOWIRITS 

Rev.  St  U.  S.  §  2326  [2  U.  g.  Comp.  St. 
1901,  p.  1430],  provides  that,  where  an  adverse 


claim  to  a  mining  location  la  filed  daring  pub- 
lication of  notice  of  an  application  fop  a  patent, 
all  proceedinRs,  except  the  publication  of  notice 
and  the  making  and  filing  of  the  affidavits,  shall 
be  stayed  until  the  controversy  shall  have  been 
decided  by  a  conrt  of  competent  jurisdiction, 
or  the  adverse  claim  waived,  and  requires  the 
adverse  claimant,  within  SO  days  after  filing  his 
claim,  to  sne  in  a  court  of  competent  jurisdiction 
to  determine  the  right  to  possession  and  prose- 
cute the  same  to  final  judgment  with  reasonable 
diligence.  Held,  that  where,  after  filing  an  ad- 
verse claim,  plaintiff  sued  in  a  state  court  to 
quiet  title  thereto,  as  authorized  by  Code  Civ. 
Proc  §  738,  such  suit  was  governed  by  the  state 
law,  and  was  not  affected  by  the  statutes  of  the 
United  States. 

2.  Save— Evidence— Pbooeedinos   ih    Land 
Office. 

In  suit  to  quiet  title  to  a  mining  claim  in 
support  of  an  adverse  claim  filed  in  the  United 
States  land  office,  the  proceedings  in  the  land 
office  are  Immaterial  nnless  they  show  title  or 
right  of  possession  in  one  of  the  parties. 

3.  DismssAi,  AND  NoNsnix  — Delay  — Stat- 

tJTES— CONSTRUCnOW. 

Code  Civ.  Proc.  |  581.  subd.  7,  provides 
that  no  action  shall  be  fnrther  prosecnted,  but 
shall  be  dismissed,  unless  summons  shall  have 
been  issued  within  one  year,  and  unless  it  shall 
be  served  and  returned  within  three  years  after 
the  commencement  of  the  action.  Held,  that 
snch  provisicn  does  not  authorize  three  years 
within  which  to  serve  and  make  return  of  the 
Bummong  "from  the  expiration  of  the  one  year" 
within  which  the  summons  mnst  be  issued,  but 
requires  that  the  summons  be  served  and  return 
made  within  three  years  after  the  commencement 
of  the  action. 

4.  Saue— DiscBETion. 

Such  section  only  makes  dismissal  manda- 
tory in  case  the  summons  is  not  issned,  served, 
or  returned  within  the  time  prescribed,  and  does 
not  prevent  the  court  in  its  discretion  from 
dismissing  an  action  for  delay  in  prosecution, 
though  the  summons  hss  been  issned  and  served 
in  time. 

5.  SAifE— Facts  Bbyiewabue. 

On  an  application  to  dismiss  an  action  to 
quiet  title  to  a  mining  location  in  support  of 
an  adverse  claim  for  want  of  prosecution,  the 
court  as  a  basis  for  the  exercise  of  discretion, 
was  entitled  to  consider  that  plaintiff's  affi- 
davits, showing  his  adverse  claim,  were  not  filed 
in  the  land  othce  until  the  last  day  of  the  pub- 
lication of  the  notice  of  defendant  s  application 
for  a  patent  and  that  the  action  to  quiet  title 
was  not  brought  until  the  last  day  of  the  30 
allowed  by  Rev.  St  U.  S.  {  2326  [2  U.  S.  Comp. 
St  1901.  p.  1430]. 

6.  Same— Delat—Exouse— Evidence. 

On  an  application  to  dismiss  an  action  for 
want  of  prosecution,  facts  held  insufficient  to 
excuse  plaintiff's  delay  or  to  prevent  such  dis- 
missal in  the  exercise  of  the  trial  court's  dis- 
cretion. 

Appeal  from  Superior  Court  Placer  Coon- 
ty ;  J.  E.  Prewett,  Judge. 

Action  by  F.  W.  Bernard  against  Elmer  E. 
Parmelee  and  others.  From  a  Judgment  of 
dismissal,  plaintiff  appeals.    Affirmed. 

Solinsky  &  Wehe  and  Tuttle  &  Tuttle,  for 
appellant  John  M.  Fulweller,  for  resptmd* 
ents. 

HART,  J.  The  court  below,  upon  the  ap- 
plication of  the  defendants,  ordered  a  dis- 
missal of  this  action  upon  the  ground  that 
the  same  had  not,  after  its  commoicemait, 
been  prosecuted  with  reasonable  diligence. 
The  appeal  is  from  said  Judgment  of  dismiss- 
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at  npoD  a  bill  of  exceptlona.  The  bill  of 
exceptions  contalna  the  affldavits  upon  which 
the  defendants  presented  the  motion  to  dis- 
miss and  the  counter  aflSdavIts  filed  by  the 
plaintifr  in  resistance  to  the  motion. 

The  action  Is  one  to  quiet  title  to  certain 
mining  property  situated  In  Placer  county. 
The  complaint  was  filed  on  the  27th  day  of 
December,  1906,  In  the  superior  court  of  said 
county,  and  on  the  same  day  a  summons  was 
Issued  by  the  clerk  of  said  court  and  deliver- 
ed to  the  plalntUF  for  serrlce.  The  summons 
was  not  served  on  the  defendants,  and  on 
the  3d  day  of  May,  1906,  a  little  over  four 
months  after  the  Institution  of  the  suit,  conn- 
sel  for  respondents  filed  a  motion  and  notice 
thereof  to  dismiss  the  action,  said  motion  be- 
ing noticed  for  hearing  for  the  2l8t  day  of 
May,  1906,  and  said  notice  and  motion,  to- 
gether with  the  affidavit  In  support  thereof, 
were  served  on  the  attorneys  for  appellant. 
On  the  19th  day  of  May,  1906,  the  attorneys 
for  the  appellant  made  a  demand  on  the 
county  clerk  for  the  Issuance  of  an  alias  sum- 
mons, alleging  In  said  demand  that  the  orig- 
inal summons  had  been  destroyed  by  fire  In 
the  dty  of  San  Francisco  on  the  18th  day  of 
April.  190&  The  allegations  of  the  com- 
plaint, as  stated,  call  for  the  relief  authoris- 
ed by  section  738  of  the  Code  of  Civil  Proce- 
dure, and  the  action  Is  therefore  purely  one 
for  the  quieting  of  title.  But  from  the  affi- 
davits filed  upon  behalf  of  the  respondents  on 
the  motion  to  dismisa,  It  appears  that  the 
case  Is  one  of  that  class  arising  In  the  land 
department  of  the  general  government  and 
originating  in  confilctlng  claims  for  a  patent 
for  land  under  a  mineral  application  to  pur- 
chase the  same  from  the  government  of  the 
United  States.  It  develops  from  said  affl- 
davlts  that  on  tbe  29th  day  of  September, 
1005,  the  defendants  filed  In  the  United  States 
land  office,  at  Sacramento,  "their  joint  ap- 
plication for  a  mineral  patent  from  the  gov- 
ernment of  the  United  States,  for  that  cer- 
tain mining  claim  or  mine  called  the  'Pacific 
Slab  Consolidated  Placer  Mine,'  and  com- 
prising" tbe  property  In  dispute  and  describ- 
ed In  said  affidavits.  Said  application  was 
received,  and  an  order  of  publication  made, 
and  publication  of  the  notice  of  said  applica- 
tion given,  as  required  by  tbe  provisions  of 
tbe  act  of  Congress  providing  for  tbe  explora- 
tion and  purcbnseandoccupatlon  and  purchase 
of  certain  mining  lands.  Rev.  St.  U.  S.  U 
231»-2340,  Inclusive  [U.  S.  Comp.  St  1901.  pp. 
1424-1437].  On  the  27th  day  of  November, 
1905,  "and  on  the  last  day  of  aaid  60  days  of 
publication"  of  tbe  notice  of  application,  the 
plaintiff  filed.  In  said  United  States  land  of- 
fice, at  Sacramento,  an  adverse  claim  for  the 
land  and  In  opposition  to  the  claim  of  tbe 
defendants.  Thereupon,  the  register  and  re- 
ceiver, under  the  authority  of  section  2326  of 
the  Revised  Statutes  of  tbe  United  States, 
made  an  order  suspending  all  further  pro- 
ceedings on  the  application  of  said  defend- 
ants for  a  mineral  patent  for  said  land,  and 


requiring  the  plalntlflF,  as  an  adverse  claim- 
ant, to  commence  an  action  In  a  "court  of 
competent  Jurisdiction  to  determine  the  re- 
spective rights  of  the  said  applicants  for  the 
patent  and  said  adverse  claimant  to  the  min- 
eral lands  In  controversy." 

Section  2826  of  the  Revised  Statutes  of  the 
United  States  (see  U.  8.  Comp.  St  1901,  vol. 
2,  pw  1430)  provides,  among  other  things,  that 
where  an  adverse  dalm  Is  filed  during  the 
period  of  publication,  upon  oath  of  the  per- 
son or  persons  making  the  same,  showing 
the  nature,  boundaries,  and  extent  of  such 
adverse  claim,  all  proceedings,  except  the 
publication  of  notice  and  making  and  filing 
of  the  affidavit  thereof,  shall  be  stayed  until 
the  controversy  shall  have  been  settled  or 
decided  by  a  court  of  competent  jurisdiction, 
or  the  adverse  claim  waived;  and  that  "It 
shall  be  the  duty  of  the  adverse  claimant, 
within  thirty  days  after  filing  his  claim,  to 
commence  proceedings  In  a  court  of  compe- 
tent jurisdiction,  to  determine  the  question 
of  the  right  of  possession,  and  prosecute  the 
same  with  reasonable  diligence  to  final  judg- 
ment, and  a  failure  so  to  do  shall  be  a  waiver 
of  his  adverse  claim."  It  is,  as  we  have  In- 
dicated (according  to  the  affidavits  by  whlcb 
the  defendants  support  their  motion),  because 
of  the  quoted  provision  of  the  United  States 
Revised  Statutes  that  plaintiff  Inaugurated 
this  action. 

We  do  not,  nor  can  we  conceive  any  pos- 
sible reason  npon  which  we  could,  concede 
the  soundness  of  tbe  position  of  counsel  for 
the  respondents  that  the  general  government 
has  any  power  to  prescribe  In  any  case  the 
mlcfl  by  which  tbe  state  courts  shall  be  gov- 
erned In  the  disposition  of  causes  coming 
properly  before  them.  That  the  jurisdiction 
of  the  courts  of  this  state  to  try  or  otherwise 
dispose  of  cases  which,  even  though  tbey 
may,  like  this,  originate  in  the  land  depart- 
ment of  the  United  States,  Is  not  and  cannot 
be  derived  from  acts  of  Congress,  is  a  propo- 
sition so  clear  and  so  elementary  that  Its 
mere  statement  Is  conclusive  of  Its  soundnexa. 
If  the  Congress  had  tbe  twwer  to  prescribe 
the  limitation  of  time  wltbln  which  an  action 
might  be  brought  and  prosecuted  to  judgment 
In  the  state  courts,  it  certainly  could  as  rea- 
sonably claim  equal  right  to  prescribe  tbe 
rules  of  pleading  and  practice  by  which  state 
courts  should  be  guided  In  trying  and  di!<poB- 
ing  of  such  an  action.  It  could  establish 
rules  of  evidence  different  from  our  own,  and. 
if  the  case  be  triable  by  Jury,  direct  the  chai^ 
acter  of  the  Instructions  to  be  submitted  by 
the  court  But  these  and  kindred  questions, 
involving  the  rights  of  tbe  states,  as  contra- 
dlstlngutsbed  from  those  of  tbe  general  gov- 
ernment have  long  since  been  fought  out  and 
definitively  settled,  and  the  suggested  proposi- 
tion is  only  startling  because  the  line  of  de- 
marcation establishing  and  distinguishing  the 
respective  rights  of  our  dual  systems  of  gov- 
ernment has  for  so  many  years  been  sharply 
and  clearl;  defined  and  ftscurately  and  uul- 
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versally  understood.  But  the  action  here  has 
no  connection  with  or  relation  to  the  proceed- 
ings of  the  land  office,  in  so  far  as  the  Juris- 
diction of  the  superior  court  Is  affected  or 
concerned,  nor,  as  we  have  suggested,  can  it 
iiare.  The  action  Is  one  of  which  our  state 
courts  have  Jurisdiction  under  our  own  laws, 
and,  as  Is  declared  In  Altoona  Q.  M.  Co.  t. 
Integral  Q.  M.  Co.,  114  Cal.  100,  45  Pac.  1047, 
If  jurisdiction  of  such  a  suit  were  not  con- 
ferred by  some  provision  of  our  own  law,  It 
could  not  be  granted  to  a  state  court  by  an 
act  of  Congress.  In  the  case  Just  mentioned, 
arising  imder  circumstances  similar  to  those 
here,  it  is  said :  "Congress  could  not  Impose 
upon  the  state  courts  the  duty  or  the  labor  of 
determining  for  the  land  office  who  is  entitled 
to  purchase  from  the  United  States,  and  it 
has  not  attempted  to  do  so.  *  •  •  But 
the  contestint  Is  required  to  test  bis  right  to 
the  possession  of  the  mining  ground  in  the 
local  courts.  This  be  must  do,  if  in  a  state 
court,  by  some  proceeding  authorized  by  the 
laws  of  the  state.  If  we  could  suppose  that 
there  was  no  mode  provided  in  the  state  laws 
for  doing  this — no  action  of  which  the  state 
courts  would  have  jurisdiction  In  which  this 
could  be  done — the  act  of  Congress  would 
not  confer  the  Jurisdiction  which  was  lack- 
ing. This  is  not  an  action  brought  under 
section  2326  of  the  Revised  Statutes  of  the 
United  States  to  determine  which  of  the  par- 
ties Is  best  entitled  to  purchase  from  the 
United  States,  but  only  an  ordinary  action  to 
quiet  title.  The  proceedings  in  the  land  office 
of  the  United  States  are  utterly  immaterial 
here,  unless  they  tend  to  show  title  or  right 
of  pos.sci!sion  In  one  of  the  parties."  See,  al- 
so, Qulgley  v.  Gillett,  101  Cal.  462.  470,  35 
Pac.  1040;  Mln.  Co.  v.  Bullion  Min.  Co.,  9 
Nev.  240. 

We  are  of  the  opinion,  however,  that  the 
Judgment  should  be  affirmed  for  other  rea- 
sons. Subdivision  7  of  section  581  of  the 
Code  of  Civil  Procedure  provides  that  no  ac- 
tion heretofore  or  hereafter  commenced  shall 
be  further  prosecuted,  and  no  further  pro- 
ceedings shall  be  had  therein,  and  the  same 
shall  be  dismissed  by  the  court  In  which  It 
shall  have  been  commenced.  "  •  •  •  un- 
less summons  shall  have  been  Issued  within 
one  year,  and  all  such  actions  shall  be  In 
lilve  manner  dismissed,  unless  the  summons 
shall  be  served  and  return  thereon  made 
within  three  years  after  the  commencement 
of  said  actifflQ."  That  there  Is  an  Inherent 
discretion  in  the  trial  courts  to  order  a  dis- 
missal of  cases  commenced  therein  for  lack 
of  reasonable  diligence  in  the  prosecution  of 
the  same  will  not  be  disputed.  The  only 
questlcm  here,  then,  is :  Did  the  court  abuse 
its  discretion  In  dismissing  the  action? 

The  affidavits  of  the  respondents  disclose 
the  fact  (and  It  Is  not  denied)  that  the  sum- 
mons was  Issued  and  delivered  to  the  plain- 
tiff on  the  day  upon  which  the  complaint  was 
filed.  They  show  that  the  respondents  were, 
at  the  time  of  the  commencement  of  the  action, 


residents  of  Last  Chance,  la  Placer  county, 
and  were  often,  subsequently  to  the  institu- 
tion of  the  suit,  at  and  near  Auburn,  the 
county  seat  of  that  county;  that  no  effort 
was  made  at  any  time  to  serve  them  with  the 
summons.  The  affidavit  of  F.  J.  Solinsky, 
one  of  the  attorneys  of  the  plaintiff,  avers 
that  "at  all  of  said  times  the  said  F.  W.  Ber- 
nard resided,  and  now  resides,  In  the  city 
of  Beverly,  state  of  Massachusetts,"  and 
that  "during  all  of  said  times,  up  to  about 
the  1st  day  of  March,  1906,  one  Joseph  H. 
Meyers  was  the  agent  and  representative  of 
the  said  F.  W.  Bernard,  In  the  state  of  Cali- 
fornia, and  as  such  agent  and  representative 
had  charge  of  the  operation  of  the  said  min- 
ing claim  and  all  of  the  business  aftalrs  of 
sold  Bernard  in  the  state  of  California."  The 
affidavit  then  proceeds  to  allege  that  said 
Meyers,  as  agent  of  plaintiff,  conducted  the 
transaction  involving  the  purchase  of  the 
property  in  dispute  and  also  Inaugurated 
the  contest,  on  behalf  of  plaintiff,  against  the 
defendants  for  said  land  In  the  land  office 
and  later  caused  the  present  action  to  be 
brought;  that  said  Meyers  Is  fully  familiar 
with  all  the  facts  In  connection  with  this 
suit,  and  plaintiff  Is  not,  and  therefore  the 
latter  relied  solely  upon  said  Meyers  for  the 
facts  upon  which  to  prosecute  the  action; 
that  In  said  month  of  March,  1906,  said  Mey- 
ers departed  from  the  state  of  California 
for  parts  unknown  to  affiant  or  plaintiff;  and 
that  said  plaintiff  since  that  ttme  had  dili- 
gently endeavored  to  learn  the  whereabouts 
of  Meyers  and  to  And  him  and  so  proceed 
with  the  prosecution  of  the  case.  It  Is  stated 
that  Bernard  came  to  California  In  the  month 
of  March,  1906,  and  gave  affiant  the  first 
information  of  the  departure  of  Meyers  from 
the  state  and  plaintiff's  inability  to  find  him. 
We  do  not  think  the  facts  set  forth  In  plain- 
tiff's affidavits  are  sufficient  to  excuse  the 
delay  for  which  the  action  was  ordered  dis- 
missed. It  Is  undisputed  that  the  real  pur- 
pose of  the  suit  was  to  secure  a  judicial  de- 
termination of  the  rights  of  the  parties  with 
reference  to  the  land  In  controversy  In  or- 
der to  accomplish  a  final  adjudication  by  the 
United  States  land  officers  of  the  question  as 
to  which  of  the  claimants  was  entitled  to 
purchase  the  property  from  the  general  gov- 
ernment. It  is  an  undisputed  fact  that  the 
reference  of  the  case  to  a  "court  of  compe- 
tent jurisdiction"  to  settle  and  decide  the 
controversy  had  the  effect  of  staying  all  the 
proceedings  l>efore  the  register  and  receiver, 
except  the  publication  of  the  notice  and  the 
making  and  filing  of  the  affidavit  thereof. 
The  affidavits  of  the  defendants  state  the 
fact  of  the  pendency  of  the  proceedings  be- 
fore the  land  department  and  the  fact  of  their 
suspension  until  a  "court  of  competent  Juris- 
diction"— In  this  Instance,  a  state  court — 
could  decide  the  controversy,  and  It  was  com- 
petent for  the  court  below  to  consider  those 
facts,  together  with  the  other  facts  set  out 
in  the  affidavits,  for  the  purpose  of  reaching 
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a  conclusion  aa  to  wbether  or  not  there  had 
been  such  an  absence  of  diligence  in  prose- 
cwting  the  case  as  to  -warrant  It  In  exercis- 
ing Its  discretion  favorably  to  the  motion  to 
dismiss. 

It  hiso  appears  from  the  affidavits  that  the 
attorneys  for  the  appellants  In  this  action 
acted  as  sueh  for  him  in  the  matter  Involving 
the  land  in  dispute  before  the  United  States 
land  offiuc,  and  "prepared  the  adverse  claim 
and  affidavits  and  survey  connected  there- 
with and  as  filed''  in  said  land  office,  '  and 
upon  which  this  action  in  this  court  was 
commenced  and  depends."  It  is,  of  course, 
certain  from  the  undisputed  facts  that  Mey- 
ers, the  agent  of  the  plaintiff,  as  well  as 
Ihe  attorneys,  knew  the  purpose  for  which 
the  case  had  been  referred  to  the  superior 
<'0urt,  and  equally  as  a  matter  of  course 
knew  that  the  order  of  reference  tied  the 
hands  of  the  defendants,  in  the  matter  of 
the  further  prosecution  of  their  claim  before 
the  land  office,  until  the  decision  of  che  con- 
troversy by  the  superior  court.  The  sum- 
mons, as  wo  have  seen,  was  issued  and  de- 
livered to  the  plaintiff  or  his  agent  the  day 
the  complaint  was  filed.  There  is  no  reason 
disclosed  by  the  record  why  it  should  not 
have  been  served  within  a  day  or  two  after 
It  was  Issued,  and  the  trial  of  the  case  pro- 
ceeded with  and  decided,  thus  permitting 
the  defendants,  If  victorious  In  the  court,  to 
press  their  rights  before  the  land  denartment 
of  the  government  to  final  crystallization. 
The  affidavits  also  show  that  the  adverse  claim 
of  appellant  was  filed  In  the  land  office  on  the 
last  day  of  the  publication  of  the  notice  of 
application  by  defendants,  and  that  this  suit 
was  brought  on  the  last  day  of  the  30  within 
which,  under  the  Revised  Statutes,  be  was 
authorized  to  proceed  In  the  courts  in  order 
to  prevent  a  forfeiture  of  his  right  to  carry 
on  the  contest  before  the  land  office.  These 
facts  the  court  below,  according  to  Its  written 
opinion  filed  herein,  also  considered  upon  the 
question  of  diligence,  and  we  think  properly 
so.  But  counsel  for  appellant  declare  "that 
the  lower  court  clearly  erred  In  paying  atten- 
tion or  giving  any  force  or  effect  to  the  fact 
that  proceedings  were  pending  on  behalf  of  re- 
spondents for  a  patent,  and  that  in  those  pro- 
ceedings appellant  had  waited  until  the  last 
day  to  file  his  adverse  claim,"  for  the  reason 
that  "the  state  court  is  not  concerned  as  to 
whether  its  Judgment  can  be  made  available 
In  the  land  office  or  not."  As  we  have  already 
endeavored  to  make  clear,  all  the  facts,  what- 
ever might  be  the  subject  to  which  they  re- 
lated, if  relevantly  bearing  upon  the  ques- 
tion of  diligence,  were,  of  course,  proper  to 
be  considered  by  the  court,  't  Is  no  recog- 
nition of  any  power  in  the  I'ederal  govern- 
ment to  prescribe  the  rules  of  practice  in  the 
local  courts  to  hold  that  the  court  below 
was  justified  in  considering,  upon  the  ques- 
tion of  diligence,  the  fact  that  the  final  de- 
termination of  the  rights  of  conflicting  claim- 
ants for  a  patent  for  land  belonging  to  the 


national  government  was,  under  the  federal 
.aws,  contingent  upon  a  precedent  determina- 
tion of  those  rights  by  the  state  courts,  and 
that  an  order  of  reference  for  that  purpose 
by  the  land  officers  operated  to  stay  further 
proceedings  In  the  contest  pending  before 
them  involving  those  rights. 

Counsel  for  the  appellant,  referring  to  sec- 
tion 51,  subd.  7,  of  the  Code  of  Civil  Proce- 
dure, say  that  "the  api^ellants  in  this  action 
had  one  year  from  the  27th  day  of  December, 
'.DOo,  within  which  to  have  summons  Issued, 
auder  the  law  of  the  state  of  California,  and 
lad  three  years  from  the  expiration  of  the 
jne  year  within  which  to  serve  and  return 
?aid  summons."  We  are  unable  to  read  the 
anguage  of  the  section  so  that  it  author- 
.zes  three  years  within  which  to  serve  and 
■nake  return  of  the  summons  thereon  "from 
che  expiration  of  the  one  year"  within  which 
summons  must  be  issued.  We  understand  the 
section  to  say  and  mean  that  summons  must 
be  served  and  return  thereon  made  within 
three  years  after  the  commencement  of  the  ac- 
tion. And,  under  the  decided  cases,  counsel 
are  in  error  in  their  contention  that  a  plain- 
tiff may  have  the  full  time  prescribed  by  the 
statute  in  all  cases.  As  we  have  before  de- 
clared, all  the  cases  bold  that  the  court  is 
clothed  with  the  discretion  of  saying,  upon 
the  facts  of  each  particular  case,  wbether 
there  has  been  reasonable  diligence  in  press- 
ing the  cause  to  issue  and  .'rial,  and,  if  there 
has  not  been,  to  dismiss  ihe  suit.  The  dis- 
missal of  the  cause  after  the  time  within 
which  summons  may  b3  Issued  or  served 
and  returned  would  be  .Tiaudatory,  and  not 
an  exercise  of  discretion.  "The  Code  does 
not  mean  that  the  plaintiff  may  have  the  full 
time  in  all  cases.  It  is  still  discretionary 
with  the  court  to  dismiss,  as  before  the 
amendment,  even  thou^'h  summons  be  Issued 
and  served  within  tiie  time."  Stanley  v. 
Gillcn,  119  Cal.  17C,  31  Tac.  '183.  In  Kreiss 
V.  Hotallng,  00  Cal.  380,  34  Pac.  1125,  it  is 
said,  speaking  of  subdivision  7,  §  581,  Code 
Civ.  Proc,  that  "the  discretion  of  the  court  to 
determine  whether  there  has  been  inexcus- 
able delay  within  the  term  of  three  years 
still  remains,  and  each  case  must  be  deter- 
mined upon  Its  own  particular  circumstan- 
ces." In  the  last-mentioned  case  the  sum- 
mons was  issued  on  the  day  the  complaint 
was  filed,  November  11,  1SS9,  but  was  not 
served  until  October  12,  1891,  more  than  a 
year  less  than  the  three  provided  by  the  sec- 
tion. The  Judgment  of  dismissal  for  inexcus- 
able delay  was  sustained. 

Appellant  cites  a  number  of  cases  in  which 
the  Judgment  of  dismissal  based  upon  want 
of  diligence  In  prosecuting  the  same  wag  re- 
versed- We  have  examined  the  citations  care- 
fully, and,  as  to  the  facts,  find  no  difficulty 
In  differentiating  them  from  the  case  at  bar. 
In  Ferris  v.  Wood,  144  Cal.  428,  77  Pac.  1038, 
which  was  an  action  upon  a  Judgment,  it 
appeared  from  the  record  on  the  motion  that 
an  effort  to  compromise  that  judgment  was 
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In  progress  by  the  parties  after  tbe  summons 
issued,  and  for  that  reason  plaintiff  caused 
the  delay  In  the  seirlce,  and  the  court  speak- 
ing through  Presiding  Justice  Chlpman,  of 
this  court,  then  a  commissioner,  says:  "To 
hare  served  the  summons  pending  these  ne- 
gotiations might,  as  plaintiff  feared,  embar- 
rass the  settlement  It  seems  to  ns  that  the 
delay  was  reasonably  accounted  for  and  ex- 
cused, and  that  the  order  of  tbe  court  did 
not  tend  to  subserve,  but  rather  to  Impede 
or  defeat,  tbe  ends  of  Justice."  In  Ken- 
nedy y.  Mulligan,  136  Cat.  056.  68  Pac.  291, 
In  which  a  motion  to  dismiss  for  want  of  dili- 
gence to  prosecute  was  denied,  tbe  summons 
having  been  served  and  returned  within  a 
year  after  the  commencement  of  the  action, 
tbe  court  merely  holds,  upon  the  facts  pre- 
sented by  the  affidavits  of  both  parties,  that 
it  cannot  be  said  that  the  lower  court  abused 
Its  discretion.  In  Pacific  Paving  Co.  v.  Vlze- 
iicb,  141  Cal.  4,  74  Pac.  852,  tbe  defendant 
was  promptly  served  with  summons,  and  his 
attorneys  appeared  for  him,  and  entered 
into  a  written  stipulation  in  his  behalf  with 
the  plaintiff  that  the  case  should  abide  tbe 
result  of  another  similar  action.  It  was  held 
that  under  these  and  other  mentioned  circum- 
stances the  delay  In  returning  the  summons 
after  the  lapse  of  three  years  after  the  serv- 
ice of  the  same  was  excusable  and  not  ground 
for  a  dismissal  of  the  action. 

Each  case  must,  as  we  have  seen  from  all 
the  authorities,  rest  upon  Its  own  peculiar 
circumstances,  or,  as  it  is  expressed  in  First 
Nat  Bank  t.  Nason,  115  Cal.  626,  47  Pac. 
590,  "each  particular  case  presents  its  own 
peculiar  features,  and  no  Iron-clad  rule  can 
justly  be  devised  applicable  alike  to  all." 

In  the  case  at  bar,  the  appellant  presents 
no  facts  excusing  the  delay,  which,  though 
embracing  only  a  little  over  four  months, 
must  under  the  peculiar  circumstances  of 
the  record,  have  resulted  in  greater  liard- 
ship  to  the  defendants  than  might  be  entailed 
upon  the  delay  of  the  ordinary  case  for  a 
year  or  more.  From  the  facts  before  ua  we 
cannot  say  that  the  court  abused  its  discre- 
tion. 

Tbe  judgment  is  affirmed. 

W«  coacnr:  CHIPMAN,  P.  J.;  BUO- 
NEIT,  3. 


t  Cul.  Apo.  xHi 

METERS  et  sL  ▼.  FARMELEB  et  at    (Clr. 
3G3.) 

(Court  of  Appeal,   Tliird   Pictrict.  Califomia. 
Oct  8,  1007.) 

Appeal  from  Superior  Court,  Placer  Coun- 
ty; 3.  B.  Prewett  Judge. 

Action  by  Joseph  H.  Meyers  and  others 
against  Elmer  E.  Parmelee  and  another. 
From  a  Judement  Of  dismissal,  plalatUfs  ap- 
peal.   Affirmed. 


Sollnsky  ft  Wehe  and  Tnttie  ft  Tnttle,  for 
appellants.  Jolm  M.  Fnlweilor,  for  respond- 
ents. 

HART,  J.  This  is  an  appeal  from  a  Judg- 
ment of  dismissal.  This  cause  was  submitted 
upon  tbe  oral  argument  made  In  the  case 
No.  362,  Bernard  v.  Elmer  Parmelee  et  al., 
92  Pac.  658.  tbe  opinion  in  which  was  filed 
this  day.  The  facts  and  the  law  applicable 
thereto  are  admittedly  the  same. 

Therefore,  upon  the  authority  of  said  case 
of  Bernard  v.  Parmelee  et  al.,  and  the  au- 
thorities cited  therein,  tbe  Judgment  is  af- 
firmed. 


We    concur: 
NETT,  J. 


CHIPMAN,    P.    J.;     BUR- 


«  CaL  App.  {88 
CURBT  T.  KINO  et  aL    (Civ.  87a) 

(Court  of  Appeal,  Third   District  California. 
Oct  7.  1907.) 

1.  Pbinoipal    Ann    Agent  —  Existercx    or 

AOBNCT— SUTFICIEHCT  Or  EVIDENCE. 

Evidence,  in  an  action  to  declare  leal  estate 
to  bt  held  in  tnut  by  defendants  for  plaiotilf 
on  the  ground  that  one  of  defendants  was  plain- 
tiff's agent  for  its  sale,  and  pretending  to  have 
found  a  pnrcliaser  procured  a  conveyance  to 
such  pretended  purchaser  for  the  purpose  o( 
purchasing  it  for  himself,  held  to  sastaia  a  flnd- 
mg  that  such  defendant  in  the  sale  aniuned  to 
act  and  did  act  as  plaintiff's  agent 

2.  Afpkai/—Rkv«w— Findings  or  OonBT. 

The  trial  court's  findings  from  the  evidence 
on  points  where  there  is  a  substantiai  conflict 
are  binding  on  tlie  appellate  court 

[E&.  Note.— For  cases  in  point  aee  Ont  Dig. 
vol.  S,  Appeal  and  Error,  fi  S9S3-3989.] 

8.  Princitai.  and  AaKRT— Ikditiduai.  Intxb- 

xsT  or  Agent. 

An  agent  will  not  be  allowed  to  deal  in  Us 
own  behalf  with  Us  principal  with  (cfereocs  to 
the  subject-matter  of  the  ageaey.  anleoi  he 
makes  full,  complete,  and  honest  disclosure  of 
the  truth  of  the  transaction. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  tt  180-146L1 

4.  TRran  — ConaTBUcnvi    TBuna  — Bstab- 

LISRiRIfT— ADMiaSIBILrrT  or  EVIDBROB. 

In  an  action  to  declare  real  estate  to  be 
held  in  trust  for  plaintiff  on  the  ground  tliat 
one  of  defendants  was  plaintitTs  agent  for  its 
sale,  and,  pretending  to  nave  found  a  porehaser, 
procured  a  conveyance  to  the  pretended  purchas- 
er for  tbe  purpose  of  purchasing  it  for  himseit 
misrepresentations  necessarily  involving  facts 
bearing  oa  the  constructive  naod  alleged  were 
properly  admitted,  though,  a  confidential  rela- 
tion between  the  parties  being  shown,  the  con- 
veyance would  be  constructively  fraudulent  and 
the  burden  of  affirmatively  pioWng  good  faith 
on  defendants. 

5.  Pbinoipai.  and  Aount  — -  Irdividitaz.  In- 
terest or  Agent— ErrsoT. 

Where  an  agent  for  the  sale  of  real  estate 
pretending  to  have  received  a  deposit  which 
be  had  not  received,  and  to  have  fonnd  a  par- 
chaser  which  he  had  not  found,  induced  tlie  own- 
er to  convey  to  the  supposed  purchaser  so  that 
be  might  purchase  the  real  estate  for  himself 
and  relatives,  the  sale  will  be  set  aside. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
ToL  4a  Principal  and  Agent,  H  180-148.] 


Digitized  by 


Google 


CaL) 


CUBBY  T.  KINO. 


«.  Tbusts  —  Constructive    Tbcbis  —  Estab* 

tlSHMENT— EVIDENCB. 

In  an  action  to  declare  real  estate  to  be 
Aeld  in  tnut  bj  defendants  for  plaintiff  on  the 
ground  that  one  of  deJCendanta  was  plaintiff's 
agent  for  its  sale,  and,  pretending  to  have 
found  a  purchaser,  procured  a  conveynnce  to 
such  pretended  purchaser  so  that  he  might  pur- 
chase it  himself,  evidence  as  to  whether  the 
land  had  increased  or  depreciated  in  value  after 
the  transaction  was  properly  excluded. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; Geo.  B.  Cburch,  Judge. 

Action  by  Claia  Curry  against  Charles 
King  and  another.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendants  appeaL  Judgment  and  order  af- 
firmed. 

H.  H.  Welsh,  J.  F.  Pryor,  and  N.  C.  Cald- 
well, for  appellants.  F.  H.  Short  and  W.  L. 
McGnyre,  for  respondent. 

HABT,  J.  The  purpose  of  this  action  is 
to  secure  a  decree,  declaring  the  property 
deacribed  in  the  complaint  to  be  held  In  trust 
by  the  defendants  for  the  plaintiff;  that  the 
deed  nnder  which  the  defendants  hold  said 
property  be  adjudged  to  have  been  obtained 
by  fraud;  and  that  the  same  Is  fraudulent, 
noli,  and  void,  etc.  In  accordance  with  the 
allegations  of  the  complaint  and  the  prayer 
thereof,  the  decree  adjudges  that  "the  plain- 
tUZ  Is  the  owner  in  her  own  right  and  as 
her  separate  property  of  an  undivided  one- 
half  Interest"  In  the  land  described  in  the 
complaint;  that  "the  defendant  W.  O.  Pick- 
erel! holds  the  record  title  of  said  property 
In  trust  for  the  plalntifT';  that  "the  deed 
from  the  plaintiff  herein  to  the  defendant 
W.  O.  Plckerell  was  procured  by  misrepre- 
sentation and  fraud";  and  that  said  Plckerell 
"holds  said  property  as  a  mere  trustee  and 
agent  and  has  no  personal  Interest  therein 
or  beneficial  estate  In  the  same  and  the 
said  deed  of  the  plaintiff  so  dellyered  to  said 
Pldcerell,  acknowledged  and  recorded,  is  here- 
by declared  and  decreed  to  be  null  and  void, 
and  the  plaintiff  Is  declared  and  decreed  to  be 
the  owner  in  fee,  seised,  and  possessed  and 
entitled  to  the  possession  of  said  property,  and 
all  thereof."  The  defendant  Plckerell  is  fur- 
ther ordered  in  said  decree,  "by  his  proper 
deed  of  grant,"  to  transfer  and  grant  to  the 
plaintiff  the  property  which  Is  the  subject  of 
the  controversy,  and  by  said  decree  the  clerk 
of  the  court  is  named  and  appointed  a  com- 
missioner of  said  court  for  the  purpose  of  ex- 
ecuting and  delivering  to  plaintiff  a  proper 
deed,  conveying  and  granting  said  property  to 
jplalntlff  on  behalf  of  said  Plckerell,  in  case 
the  latter  falls  and  refuses  to  execute  and 
deliver  to  plaintiff  such  deed  to  said  prop- 
erty. From  this  Judgment  and  an  order 
denying  their  motion  for  a  new  triaK  the 
defendants  prosecute  this  appeal. 

The  plaintiff  and  the  defendant  King  In 
the  month  of  October,  1002,  entered  into  a 
written  agreement  relative  to  the  sale  of  the 
land  in  controversy.  The  conclusion  to  be 
reached  upon  the  rjscord  before  na  depends 


upon  the  solution  of  the  question  of  the  na- 
ture of  the  legal  relations  of  the  parties,  as 
established  by  the  contract  mentioned  and 
certain  correspondence  and  transactions  oc- 
curring between  them  after  the  expiration  of 
the  time  at  which  said  written  agreement, 
by  force  of  its  own  terms,  became  ineffec- 
tive. It  appears  from  the  evidence  that  at 
the  time  of  the  making  of  the  writing  re- 
ferred to  plaintiff  resided  at  Johannesburg, 
in  Eem  county,  and  the  defendant  King  was 
a  resident  of  Hanford,  Kings  county.  King 
bad  addressed  a  letter  to  the  plaintiff  con- 
cerning the  property  in  dispute,  making  in- 
quiry as  to  whether  It  was  for  sale,  and,  if 
BO,  the  price  for  which  plaintiff  would  be 
willing  to  thus  dispose  of  it  The  plaintiff 
replied,  stating  that  the  sum  she  desired  for 
the  property  was  $2,000.  Upon  the  receipt 
of  said  letter  King  prepared  and  sent  to  the 
plaintiff  the  written  contract  mentioned,  and 
requested  her  to  sign  the  same  and  return 
it  to  lilm.  The  plaintiff  signed  said  contract 
and  returned  it  to  King  by  mail,  as  request- 
ed. The  contract  is  in  the  following  lan- 
guage: "Contract  of  Sale.  Hanford,  Gal., 
10-15,  1002.  I  hereby  constitnte  and  appoint 
Chas.  &  R.  J.  King  my  sole  agent  for  the 
term  of  sixty  days  from  date  hereof  to  sell 
or  negotiate  the  sale  of  the  following  de- 
scribed real  property,  to-wlt.  The  north  one- 
half  of  the  northwest  quarter  of  section 
thirty,  township  twenty,  south,  range  fifteen 
east,  M.  D.  B.  &  M.  Said  sale  to  be  made 
on  the  following  terms,  viz.:  Two  thousand 
dollars  cash  on  delivery  of  deed  and  ab- 
stract, and  upon  fulfillment  of  said  terms,  I 
agree  to  furnish  abstract  of  tiUe  and  con- 
vey said  real  property  free  of  all  Incum- 
brance. I  hereby  contract  and  agree  to  pay 
the  said  Chas.  &  B.  J.  King,  my  agent,  for 
selling  said  prcqperty,  the  following  commis- 
sions, to-wit:  No  commission.  [Signed] 
Mrs.  Clara  Curry,  Administrator."  An  un- 
divided one-half  of  the  land  over  which  the 
dispute  arises  and  as  described  in  the  fore- 
going contract  was  acquired  by  the  plaintiff 
through  the  estate  of  her  deceased  husband; 
the  other  undivided  one-half  thereof  having 
been  distributed,  upon  the  administration  of 
said  estate,  to  her  three  minor  children. 

It  is  contended  by  the  plaintiff  that  by  the 
terms  of  said  contract  she  constituted  the  de- 
fendant King  her  agent,  with  full  power  to 
sell  for  her  the  property  mentioned  therein 
within  the  time  limited  by  the  provisions 
thereof.  On  the  other  band,  the  defendant 
King  Insists  that  the  writing  only  amounts 
to  and  was  Intended  as  an  option  tendered 
by  plaintiff  to  him  to  purchase  said  proper- 
ty within  the  time  designated  In  the  agree- 
ment If,  from  a  consideration  of  the  entire 
transaction,  including  the  written  agreement 
and  the  correspondence  passing  between  the 
parties  subsequently  to  the  expiration  of  the 
time  limited  in  said  written  agreement  and 
the  acts  and  conduct  of  said  parties  at  the 

time  of  the  execution  of  the  d 
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erty  in  dispute,  vrt  can  say  that  tbe  legal 
relations  of  said  parties  as  to  tbe  disposi- 
tion of  said  property  were  those  of  principal 
and  agent,  then  there  can  be  no  doubt  that 
tbe  evidence  Justifies  the  findings,  which,  in 
turn,  fully  fortify  tbe  decree. 

It  may  be  as  well,  In  the  beginning,  to  dis- 
pose of  the  question  of  the  nature  of  the  re- 
lationa  between  the  parties  as  established  by 
the  facts  disclosed  by  the  record.  From  the 
language  of  the  written  contract  and  the  evi- 
dence produced  at  the  trial  we  feel  no  con- 
straint in  declaring  it  to  be  onr  opinion  that 
the  purpose  of  tbe  original  agreement  vras 
simply  and  solely  to  Invest  King  with  the 
authority  of  an  agent  of  tbe  plaintiff  to  sell 
or  negotiate  the  sale  of  the  property  therein 
described,  and  that  the  instrument  was  so 
intended  and  understood  by  both  parties 
thereto.  The  language  of  the  contract  Is  so 
tmobscure  upon  this  point  that  there  Is  no 
room  or  occasion  for  Invoking  the  aid  of  the 
ordinary  rules  of  construction  to  ascertain 
Its  real  purpose  and  meaning.  Plainly  and 
unequivocally,  as  It  Is  to  be  observed,  it 
provides:  "I  hereby  constitute  and  appoint 
Chas.  and  R.  J.  Kbag  my  sole  agent  for  the 
term  of  sixty  days  from  date  hereof  to  sell 
or  negotiate  the  sale  of  the  following  de- 
scribed property,  to  wit"  Is  it  to  be  sup- 
posed that,  liad  the  parties  intended  the 
instrument  as  a  mere  agreement  of  option, 
by  which  the  plaintiff  offered  to  sell  and 
granted  to  the  defendant  the  right  to  pur- 
chase the  property  within  tbe  time  limit- 
ed, such  language  would  have  been  employ- 
ed to  express  such  intention)  King's  busi- 
ness was  that  of  a  dealer  in  real  estate, 
and  it  is  reasonable  to  presume  that  he  well 
knew,  from  his  experience  In  that  business, 
tbe  distinction  between  an  agreement  of  op- 
tion and  a  contract  of  agency.  It  would 
hence  seem  conformable  to  a  reasonable  view 
of  tbe  writing  that  had  be  Intended,  through 
said  writing,  to  acquire  merely  the  right  to 
purchase  the  property,  having  himself,  ac- 
cording to  his  own  testimony,  prepared  the 
agreement,  be  would  have  so  phrased  it  as 
to  have  left  no  ground  for  doubt  as  to  the 
character  of  the  relations  designed  to  be 
created  thereby.  That  Mrs.  Curry  under- 
stood that,  by  tbe  writing,  she  clothed  King 
with  the  authority  of  an  agent,  is  manifest 
from  tbe  following  language  in  her  letter  to 
tbe  defendant,  under  date  of  January  27, 
1903,  In  which  she  Informed  him  of  having 
been  offered  $5,000  for  the  land.  "So  you 
can  return  the  deposit  and  I  will  pay  you 
your  05  per  cent,  commission  for  tbe  trouble 
you  bave  been  to  out  of  the  sale."  But  it 
appears  that  the  time  limited  In  the  written 
agreement  had  expired  prior  to  tbe  begin- 
ning of  the  particular  transaction  finally  cul- 
minating in  the  execution  of  the  deed;  that 
Is,  before  tbe  time  at  wblch  a  letter  appris- 
ing plaintiff  of  the  sale  of  the  land  to  the  ap- 
pellant Pickerell  had  been  sent  by  King,  and 
before  tlie  telegram  foUowiog  tliat  letter  was 


sent  to  plaintiff  by  King  asUng  her  if  be 
should  accept  a  deposit  on  said  sale.  It  was 
proved  at  the  trial  that,  after  the  plaintiff 
bad  received  said  letter  and  the  telegram  rel- 
ative to  the  sale  to  Pickerell,  several  letters 
passed  back  and  forth  between  tbe  parties 
upon  the  subject  of  such  purported  sale. 
Most  of  these  letters— at  least,  most  of  the- 
letters  written  by  the  plaintiff— were  intro- 
duced in  evidence.  Among  other  things,  they 
show  her  acceptance  of  the  proposition  of 
sale  to  Pickerell,  and  they  also  appear  to 
have  been  written  in  reply  to  previous  com- 
munications from  King;  their  general  tenor 
indicating  that  she  looked  npon  King  as  her 
agent,  and  that  he  was  in  fact  acting  that 
role  for  h».  Therefore,  assuming  that,  at 
the  time  King  informed  Mrs.  Curry  of  th» 
alleged  sale  to  Pickerell,  the  written  agree- 
ment had  become  Ineffective  and  without 
force  by  lapse  of  tbe  time  limited  therein 
(and  we  think  the  evidence  shows  such  t» 
be  the  fact),  still,  in  our  opinion,  the  corre- 
spondence thus  shown  to  have  passed  be- 
tween the  parties,  from  and  after  the  cir- 
cumstance of  the  announcement  by  King  of 
the  sale  of  the  property,  together  with  the 
conduct  of  King  and  the  character  of  the 
conversation  between  him  and  plaintiff,  suf- 
ficiently establishes  tbe  fact  that,  as  to  the 
sale  of  the  property,  the  defendant  King  not 
only  assnmed  to  act,  but  did  in  fact  act,  as 
her  agent.  And  it  would  require  no  expan- 
sion Of  the  imagination  to  hold,  under  the 
evidence,  that  the  correspondence  referred 
to,  particularly  the  letter  and  telegram  from 
King  declaring  the  land  had  been  sold,  and 
inquiring  of  plaintiff  if  he  should  accept  a 
deposit  thereon  and  her  reply,  authorizing 
him  to  accept  the  deposit,  operated  as  an  ex- 
tension of  tbe  time  specified  In  tbe  agree- 
ment within  which  be  might  "sell  or  nego> 
tlate  tbe  sale"  of  the  land.  A  fair  construc- 
tion of  the  entire  transaction,  as  it  is  dis- 
closed by  tbe  evidence,  Justifies  the  conclu~ 
slon  that  King,  in  the  transaction,  at  least 
assumed  to  act  as  plaintiff's  agent;  that 
plaintiff  BO  treated  his  relation  to  her  In  the 
transaction;  that  defendant  in  effect  told  her- 
that,  as  agent,  he  had  sold  to  Pickerell,  when 
he  declared  that  unless  she  ratified  said  sale- 
it  would  "get  him  in  a  mtx-up"  with  Pick- 
erell. 

From  tbe  evidence  it  appears  that,  a  few 
days  after  the  receipt  of  the  letter  by  King 
from  the  plaintiff  In  which  she  stated  that 
she  had  been  offered  by  another  party  the 
sum  of  $5,000  for  the  land  and  requested 
King  to  return  the  deposit  and  cancel  the 
agreement  to  sell  to  Pickerell,  tbe  defendant 
King  went  to  Johannesbarg  for  the  purpose 
of  Interviewing  the  plaintiff  relative  to  the 
matter.  The  plaintiff  testified,'  In  substance, 
as  to  the  conversation  between  herself  and 
the  defendant  King  as  follows:  That  King 
said  to  her  that  she  bad,  because  of  her  re- 
fusal to  approve  tbe  sale  to  Pickerell,  "got 
him  In  a  kind  of  a  miz-up  OTer  the  affair"; 
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that  King  said  that  he  bad  taken  Flckerell's 
money  in  good  faith,  and  "he  came  up  there 
to  square  himself  with  Pidterell";  that  she 
then  stated  to  King  that  she  could  get  $5,000 
for  tlie  proi>erty,  and  hence  she  would  not 
sell  it  for  $2,000;  she  declared  that  King 
read  the  deed  twice  to  her,  and  she  still  in- 
sisted that  she  did  not  want  to  sell  to  Plck- 
«rell  for  $2,000,  and  King  replied  that  "Pick- 
erel] was  a  man  of  means,  of  Influence,  and 
if  we  would  have  Pickerell  in  with  us  it 
would  be  a  great  help  to  us,  because  Picker- 
-eil  had  money,  and,  of  course,  it  takes  money 
to  make  money" ;  that  "if  we  would  let  Pick- 
erell have  a  half  interest  that  he  (Pickerell) 
would  make  the  place  bring  ail  it  possibly 
could  bring."  "He  said  he  (Chas.  King)  had 
no  interest  in  the  matter  at  all" ;  that  "said 
Pickerell  was  buying  It"  The  plaintiff  then 
proceeded:  "In  this  conTersation  with  Mr. 
King  at  Johannesburg,  be  told  me  that  be 
was  acting  In  our  interests.  He  said  he  was 
simply  there  to  square  himself  with  Pickerell, 
to  place  himself  in  the  right  light  with  Pick- 
«rell,  but,  of  course,  was  there  in  our  inter- 
ests. He  said  be  paid  his  own  expenses  and 
all  there  for  that  purpose.  He  never  at  any 
time  mentioned  to  me  that  any  one  other  than 
Mr.  Pickerell  was  Interested  in  the  purchase." 
Plaintiff,  after  this  conversation,  accompanied 
by  King,  went  before  a  notary  public  and  ex- 
ecuted the  deed.  The  testimony  of  the  plain- 
tiff as  to  this  conversation  was  corroborated 
by  her  present  husband  in  ail  its  salient 
points. 

Pickerell,  who  was  a  bookkeeper  in  the 
First  National  Bank  of  Hanford,  testified 
that  be  had  absolutely  no  connection  with 
the  transaction  whatever;  that  he  did  not 
purchase  the  land,  nor  did  he  authorize  King 
or  any  other  person  to  purchase  it  for  him. 
He  said  that  be  issued  a  check  for  $1,000  in 
connection  with  the  transaction,  but  that  the 
same  was  charged  to  the  account  of  B.  J. 
King,  brother  of  defendant  King,  and  who 
was  one  of  the  purchasers  of  the  property. 
Before  the  sale,  he  said,  he  never  had  talked 
with  the  defendant  King  about  the  transac- 
tion ;  that  Arthur  King,  also  one  of  the  pur- 
chasers, had  said  to  him  that  he  wanted  to 
buy  In  his  (Pickerell's)  name.  He  declared 
that  he  had  no  interest  in  the  deed  or  the 
property.  The  defendant  King  admitted  that 
he  never  received  a  deposit  on  the  purported 
sale,  but  declared  that  he  could  have  obtain- 
ed the  deposit  from  Arthur  King  at  any  time 
he  called  for  it  It  also  appears  from  King's 
testimony  that  the  land  was  bought  Jointly 
by  his  brother,  his  nephew,  and  himself,  but 
he  said  that  he  acquired  his  interest  in  it  "a 
week,  or  something  like  that,  after  the  deed 
was  made  at  Jobaimesburg."  King's  version 
of  the  conversation  between  himself  and  plain- 
tiff differed  In  many  Important  particulars 
from  the  story  thereof  as  detailed  by  plain- 
tiff and  her  husband.  But  the  court's  find- 
ings from  the  evidence  upon  all  points  where 


there  is  a  substantial  conflict  are  binding 
upon  this  court 

The  relation  of  the  plaintiff  to  the  defend- 
ant, as  well  established  by  the  facts  and  as- 
sumed by  him  throughout  the  transaction, 
was  that  of  an  agent,  and  consequently  fiduci- 
ary in  its  nature.  He  was,  as  her  agent, 
charged  in  full  measure  with  the  duty  of  good 
faith  in  bis  dealings  with  her  touching  the 
subject-matter  of  his  authority  as  such  agent 
The  proposition  here  stated  is  so  well  and 
conclusively  settled  that  the  citation  of  au- 
thorities upon  the  subject  would  seem  to  in- 
volve only  a  waste  of  time.  The  animating 
principle  of  the  proposition  is  that  no  one 
should  nor  will  be  permitted  to  enjoy  the 
fruits  of  an  advantage  taken  of  a  fiduciary 
relation,  whose  dominant  characteristic  is  the 
confidence  reposed  by  one  in  another.  The 
act  of  an  agent,  within  the  scope  of  his  au- 
thority, is  the  act  of  his  principal,  and  hence 
the  authority  of  an  agent  Is  so  fraught  with 
responsibility  and  grave  concern  to  his  prin- 
cipal, dealing  as  it  does  with  the  property 
rights  of  the  latter,  that  it  proceeds  out  of  the 
highest  considerations  of  confidence,  which, 
the  principles  of  equity  demand,  must  be  pre- 
served to  its  utmost  in  transactions  involv- 
ing the  exercise  of  such  authority.  Therefore 
an  agent  will  not  be  allowed  to  deal  in  his 
own  behalf  with  his  principal  with  reference 
to  the  subject-matter  of  the  agency,  unless  be 
makes  full,  complete,  and  honest  disclosure  of 
the  truth  of  the  transaction.  He  is  bound  to 
treat  with  his  principal  concerning  the  prop- 
erty over  which  he  has  been  vested  with  au- 
thority in  the  utmost  good  faith,  and  so 
religiously  does  equity  require  adherence  to 
this  rule  that  a  transaction  between  them  as 
to  the  property  whereby  the  agent  acquires 
the  ownership  thereof  is,  upon  its  face,  deem- 
ed by  the  law  to  be  fraudulent  As  illustra- 
tive of  the  application  by  the  text-writers 
and  the  courts  of  the  principles  here  discus.s- 
ed,  we  direct  attention  to  the  following  au- 
thorities: Wharton  on  Agency,  fS  231-232; 
1  Story's  Eq.  CCOa ;  Benham  v.  Rome,  2  Cai. 
387,  5G  Am.  Dec.  319;  Hunsaker  v.  Sturgis, 
29  Cai.  142;  Hardeubergh  v.  Bacon,  33  Cal. 
35C ;  Rubidoex  v.  Parlis,  48  Cal.  215 ;  Golson 
V.  Dnnlap,  73  Cai.  162.  14  Pac.  576 ;  De  Mal- 
lagh  V.  De  Mailagh,  77  Cal.  126,  19  Pac.  250 ; 
Sterling  v.  Smith,  37  Cal.  343,  32  Pac.  320; 
Smith  V.  Townpcud,  109  Mass.  500 ;  Copeiand 
V.  Mercantile  Insurance  Co.,  6  Pick.  (Mass.) 
204 ;  Condit  v.  Blackweli,  22  N.  J.  Eq.  484 ; 
Tyler  v.  Sanborn,  128  Hi.  136,  21  N.  E.  193, 
4  L.  R.  A.  218.  15  Am.  St  Rep.  101.  In  Rubi- 
doex V.  Parks,  supra,  the  court  (we  quote  ttie 
syllabus)  lays  down  the  rule  as  follows :  "The 
agent  and  principal  are  not  absolutely  pro- 
hibited from  dealing  with  each  other  in  re- 
spect to  the  subjcpt-niattor  of  the  agency  or 
trust;  6i(t  in  all  titcir  (Icalingx  with  each  oth- 
er, the  utmoist  good  faith  is  required,  and  the 
burden  of  proof  in  oh  the  agent  to  show  af- 
firmatively that  he  acted  in  good  faith,  fairlp 
and  honestly."    (Italics  are  ours.) 
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The  evidence  In  the  case  at  bar  shows  that 
King  not  only  failed  to  make  full  disclosure 
to  the  plaintiff  of  the  facts  of  the  alleged 
sale,  as  It  was  his  duty  to  do,  but  that  he 
grossly  misrepresented  the  facts,  and  by  snch 
misrepresentation  persuaded  plaintiff  to  con- 
vey the  property.  He  assured  her  that  he 
had  no  Interest  In  the  matter  whatever ;  that 
she  would  probably  profit  by  selling  a  half  In- 
terest to  Pickerel],  who  was  a  man  of  means 
and  Influence.  Plckerell,  as  seen,  had  no  sub- 
stantial connection  with  the  transaction  what- 
soever. He  was,  according  to  his  own  testi- 
mony, a  mere  figurehead,  used  by  the  defend- 
ant 0)erhaps  at  the  time  unconsciously  to 
Plckerell  himself)  for  the  acccmpllshment  of 
the  purposes  of  King's  scheme  to  secure  the 
ownership  of  the  property  for  himself  and 
relatives.  In  fact,  there  is  nothing  In  the 
transaction,  as  it  was  conducted  on  King's 
part,  which,  under  the  evidence,  commends  It 
as  one  in  which  there  was  the  slightest  sem- 
blance of  good  faith.  But,  It  Is  declared  by 
the  appellants,  that  "if,"  borrowing  the  lan- 
guage of  their  brief,  "there  was  a  relation  of 
confidence  between  the  parties,  then  each  and 
all  of  these  representations  were  Immaterial, 
for  the  reason  that  the  deed  would  be  con- 
structively fraudulent  even  without  any  rep- 
resentations at  all."  Undoubtedly  the  con- 
fidential relation  between  the  parties  being 
shown,  the  burden  of  aflSrmatlvely  proving 
the  good  faith  of  the  transaction  rested  up- 
on the  defendant.  But  the  testimony  of  the 
alleged  misrepresentations  made  by  King  to 
the  plaintiff,  while  undoubtedly  admissible 
even  upon  the  theory  that  such  misrepresen- 
tations were  part  of  the  transaction  and  of 
the  conversation,  necessarily  Involved  facts 
bearing  upon  the  constructive  fraud  alleged 
In  the  complaint,  and  hence  for  that  purpose 
was  directly  to  the  point.  In  other  words, 
the  testimony  of  the  conversation  was  no 
doubt  offered  primarily  for  the  purpose  of 
disclosing  the  legal  relations  of  the  parties 
In  the  transaction,  and  the  fact  that  misrepre- 
sentations were  made  by  King  to  the  plain- 
tiff was  necessarily  brought  out  as  a  part  of 
the  conversation.  The  evidence  of  the  alleged 
misrepresentations,  however,  was  Itself  proor 
of  constructive  fraud,  because,  In  their  verv 
nature,  they  carried  with  them  the  obvlousiy 
material  and  Important  fact  of  the  concea. 
ment  of  the  real  truth  of  the  transaction  as 
It  was  managed  by  the  defendant. 

The  findings  upon  all  the  vital  issues  tender- 
ed and  tried  are  as  before  suggested,  sufficient- 
ly supported  by  the  evidence.  As  is  aptly  said 
by  counsel  for  the  respondent,  "the  case  is  one 
where  the  purchaser,  being  In  fact  and  holding 
himself  out  to  the  seller  as  her  agent,  and  pre- 
tending to  have  received  a  deposit,  which  he 
had  not  received,  and  pretending  to  have 
found  a  purchaser,  which  he  bad  not  found. 
Induced  the  owner,  whom  he  pretended  to 
represent,  to  convey  the  property  to  the  sup- 
posed purchaser";  whereas,  in  fact.  It  was 
his  purpose  by  the  circuitous  and  surrepti- 


tious means  shown  to  have  been  adopted  by 
him,  to  purchase  It  for  himself  and  relatives. 
There  were  some  exceptions  reserved  to  the 
rulings  of  the  court,  which  It  Is  sought  to 
make  available  here,  refusing  to  admit  evi- 
dence of  the  value  of  the  property ;  said  evi- 
dence having  been  offered  by  the  appellant 
apparently  upon  the  theory  that  the  question 
of  value  was  material  In  determining  wheth- 
er the  equitable  relief  asked  for  should  be 
granted.  The  rulings  of  the  court  are  unob- 
jectionable under  the  Issues.  The  theory  of 
the  case,  as  presented  by  the  complaint,  as 
we  have  seen,  was  founded  upon  constructive 
fraud,  and  upon  that  theory  It  was  Immateri- 
al whether  the  land  had  Increased  or  depre- 
ciated in  value  after  the  transaction.  The 
only  questions  to  be  determined  were:  Was 
King  the  agent  of  the  plaintiff,  and.  If  so, 
did  he  purchase  the  property  for  himself  un- 
der circumstances  violative  of  the  good  faith 
with  which  an  agent  Is  charged  In  his  deal- 
ings as  such  with  his  principal? 

We  find  no  errors  In  the  record. 

The  Judgment  and  order  are  affirmed. 


We    concur:    CHIPMAN,    P.    J.; 
NBTT,  J. 
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BAULB  v.  DROBATZ.    (Civ.  850.) 

(Court    of    Appeal,    First   District,    California. 

Oct  9,   1907.    Rehearing  Denied   by 

Supreme  Court  Dec.  5,  1907.) 

1.  Appkai,  —  Review  —  Findings  —  C!or- 
FLicTiNQ  Evidence. 

Where  there  is  a  substantial  conflict  in  the 
evidence,  the  trial  court's  findings  will  not  be 
disturbed  on  appeal. 

[Ed.  Note.— For  cases  In  point  see  Cent  Di*. 
vol.  8,  Appeal  and  Error,  |g  3983-3989.] 

2.  Sawb— Discretion— New  Tbiax. 

Whether  newly  discovered  evidence  could 
with  reasonable  diligence  have  been  discovered 
and  produced  at  the  trial,  and  whether,  if  it 
had  been  produced,  a  different  conclusion  might 
have  resulted,  are  questions  addressed  to  the 
legal  discretion  of  the  trial  court,  the  action  of 
wnich  will  not  be  disturbed  on  appeal,  unless  it 
appears  that  the  discretion  has  been  manifestly 
abused. 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  A.  L.  Rhodes,  Judge. 

Action  by  George  Baule  against  Fannie 
Drobatz.  From  a  Judgment  for  plaintiff,  and 
from  an  order  denying  defendant's  motion 
for  a  new  trial,  she  appeals.    Affirmed. 

W.  C.  Kennedy,  for  appellant  E.  M.  Ro- 
senthal, for  respondent 

KERRIGAN,  J.  This  Is  an  action  for  work 
and  labor  done,  and  for  money  loaned.  Judg- 
ment was  entered  on  both  counts  for  plaintiff. 
From  this  Judgment  and  the  order  denying 
her  motion  for  a  new  trial,  defendant  ap- 
peals. Insufficiency  of  the  evidence  to  sup- 
port the  findings  of  fact  and  newly  discover- 
ed evidence  are  the  chief  grounds  upon  which 
appellant  relies. 

The  plaintiff  was  a  second  couslq 

uigitized  by ' 


CaL> 


WATER  SUPPLY  CO.  t.  SARNOW, 


6G7 


DrobatE,  and  also  an  Intimate  friend  of  the 
Drobats  family.  He  lived  wiUi  tbat  fam- 
ily at  intervals  op  to  the  deatb  of  defend- 
ant's husband  In  May,  1005.  While  living 
with  them  platntlfF  would  sometimes  pay  for 
his  board  by  working,  and  at  other  times 
by  the  payment  of  such  sums  of  money  as 
would  seem  to  blm  to  be  fair.  He  testi- 
fied, however,  that  on  March  1,  1906,  the 
defendant  told  him  that  her  husband  was 
111  and  could  not  work,  and  she  requested 
plaintiff  to  take  charge  of  her  ranch  in  Santa 
Clara  county.  From  that  date  until  August 
1,  1005,  be  was  the  only  man  on  the  place, 
and  he  did  all  the  work  necessary  to  be  done 
about  the  premises;  that  there  had  been  no 
agreement  as  to  his  wages,  but  be  thought 
bis  services  were  reasonably  worth  $30  a 
month.  He  also  testified  that  at  different 
times  from  August,  1903,  to  May,  1004,  he 
had  loaned  defendant  various  sums  of  money, 
aggregating  $1,2G0,  on  account  of  which  he 
had  been  paid  $i300.  The  defendant  testified 
substantially  as  follows:  "He  [plaintiff]  nev- 
er pretended  that  he  was  working  for  wages, 
nor  did  I  dream  of  It.  After  my  husband's 
death,  Banle  became  a  different  man  towards 
the  family.  He  was  Insolent,  and  acted  as 
if  be  was  the  head  of  the  concern.  Finally 
I  told  him  he  must  leave.  Then,  for  the 
first  time,  be  claimed  that  my  husband  owed 
him  money  at  the  time  of  his  death.  I  re- 
called that  about  three  years  ago  on  the 
street  Baule  gave  my  husband  some  money  in 
a  package,  which  I  understood  was  about 
9400.  He  at  this  time  claimed  that  it  was 
$500,  and  then  he  also  claimed  that  he  should 
have  something  for  what  he  had  done  on  the 
place  since  my  husband's  death,  and  that  be 
wanted  a  settlement  before  he  left  We  talk- 
ed the  matter  over,  and,  while  I  did  not  be- 
lieve It,  I  considered  the  money  loaned  to  my 
husband  a  debt  of  honor,  and  finally  conclud- 
ed that  I  would  pay  him  tbat  money  and  $50 
la  complete  settlement  of  all  demands,  and 
he  said  tbat,  if  I  would  pay  him  the  $550,  he 
would  be  satisfied  and  would  leave.  •  •  • 
He  came  back  in  the  afternoon,  and  when  I 
had  the  money  on  a  table  I  called  In  my 
children,  Geraldlne.  May,  and  Francis,  and  I 
counted  out  the  $500,  and  then  $60,  and  he 
gave  me  back  $10  In  change.  •  •  •  He 
said.  That  settles  everything  between  us.'  1 
said,  'Now,  thafs  all  that  I  owe  you.  Is 
there  anything  more?"  He  said,  'No,  that  is 
all.  I'll  ask  yon  for  nothing  more.'"  The 
settlement  between  the  parties  testified  to 
by  the  defendant  was  corroborated  by  the 
testimony  of  two  of  her  daughters.  The  trial 
court  found  that  defendant  owed  the  plain- 
tiff a  balance  of  $58  for  services  rendered, 
and  $760  for  money  loaned. 

There  Is  a  plain  and  substantial  con- 
flict in  the  testimony  of  the  respondent  and 
tbat  of  the  appellant  and  her  two  daughters 
as  to  the  facts  upon  which  the  court  made  its 
findings.  When  there  is  a  substantial  con- 
flict in  the  evidence,  this  court,  under  a  well- 


eatabllshed  rule  of  law  hi  this  state,  will  not 
disturb  the  findings  of  the  trial  court 

The  next  point  urged  by  appellant  is  as  to 
the  action  of  the  trial  court  In  refusing  to 
grant  her  motion  for  a  new  trial  on  the 
groimd  of  newly  discovered  evidence.  Re- 
spondent asserts  that  the  afi9davits  for  and 
against  the  motion  are  not  certified  as  pro- 
vided In  rule  29  of  this  court  (78  Pac.  xll), 
nor  are  they  Incorporated  In  the  bill  of  ex- 
ceptions, and  hence  he  contends  they  cannot 
be  considered  on  this  motion.  Somers  T.| 
Somers,  81  Cal.  608,  22  Pac.  967;  Skinner  T. 
Horn,  144  CaL  278,  77  Pac.  904.  This  point 
has  merit,  but  we  prefer  to  rest  our  decision 
upon  another  ground.  Appellant  claims  that 
the  newly  discovered  evidence  Is  material  for 
her,  and  that  she  could  not  with  reasonabls 
diligence  have  discovered  and  produced  It  at 
the  trial.  On  this  motion  there  were  intro- 
duced nine  affidavits — six  by  the  appellant 
and  three  by  the  respondent  No  good  pur- 
pose would  be  subserved  by  summarizing  the 
contents  of  those  affidavits.  It  Is  sufficient 
to  say  that  the  question  of  whether  the  new- 
ly discovered  evidence  could  with  reasonable 
diligence  have  been  discovered  and  produced 
at  the  trial,  and  the  question  whether,  if  it 
bad  been  produced,  a  different  conclusion 
might  have  resulted,  were  questions  address- 
ed to  the  sound  legal  discretion  of  the  trial 
court  and  its  action  will  not  be  disturbed 
unless  It  appears  tbat  Its  discretion  has  been 
manifestly  abused.  Oberlander  t.  Flxen,  129 
Cal.  690,  62  Pac.  254;  People  v.  Buckley,  143 
Cal.  892,  77  Pac  169;  People  t.  Sing  Tow, 
145  Cal.  4,  78  Pac.  235.  We  have  carefully 
examined  the  affidavits  on  the  motion  for  a 
new  trial,  and  the  showing  made  by  them 
does  not  warrant  us  In  saying  that  the  trial 
court  Improperly  exercised  its  discretion  in 
the  matter. 

There  Is  no  other  point  meriting  attention. 

The  judgment  and  order,  appealed  from  ars 
affirmed. 

We  concur:     COOPER,  P.  J.;  HALL,  J. 


t  Cal.  Ai>p.  SM 
WATER   SUPPLY  CO.   v.   SARNOW  et  aL 

(Civ.  891.) 

(Court  of  Appeal,  Second  District,  California. 

Oct  8,  1907.) 

1.  ExicuTioN— NoncK— Necesbitt. 

Under  Code  Civ.  Free.  §  685,  aathorizing 
execution  by  leave  of  court  after  five  years  after 
entry  of  a  judgment  execution  may  be  issued 
without  notice  to  defendant 

[Ed.  Note.— For  cases  in  point  see  Cent  Di|^ 
VOL  21,  Execution,  {  159.] 

2.  Sams— Effect  or  ArrACBirBNT. 

Since  the  lien  of  an  attachment  of  land 
t«came  merged  In  the  subsequent  judgment  for 
plaintiff  If  the  land  remained  in  the  judgment 
debtors  when  the  judgment  was  docketed,  and 
under  the  express  terms  of  Code  Civ.  Proc  { 
671,  expired  five  years  after  the  date  of  the 
judgment  the  fact  of  the  attachment  did  not 
preclude  the  court  from  orderinj;  execution  to 
iBSQ*  under  section  QSo,  authoring  czeco^B> 
igitizea  oy  >Jv>\^'3riV_ 
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to  Issue  by  leave  of  conrt  after  fiye  yean  after 
entry  of  a  judgment. 

3.  SAifE— Presumption  as  to  Ownesbhip. 

Where  land  was  attached,  it  will  be  pre- 
sumed, in  the  absence  of  a  contrary  showing, 
that  the  propert][  remained  in  the  debtor  when 
judgment  for  plaintiff  was  docketed. 

4.  Sake  — Second    Execution  —  Waiver   or 

FiBST. 

The  issuance  and  levy  of  a  second  execution 
does  not  waive  rights  acquired  by  a  levy  under 
a  former  execution. 

[Ed.  Note.— For  cases  In  point,  see  Cent  DiK. 
vol.  21,  Execution,  §  202.] 

Appeal  from  Superior  Court,  Kern  Coun- 
ty;   J.  W.  Mahon,  Judge. 

Action  by  the  Water  Supply  Company 
against  Li.  Q.  Samow  and  Josie  E.  Sulli- 
van to  compel  litigation  betvreen  defendants. 
From  a  Judgment  for  Sullivan  and  an  order 
denying  a  new  trial,  Samow  api>eal3.  Af- 
firmed. 

See  82  Pac.  689. 

C.  L.  Claflln  and  Geo.  E.  W^hi  taker,  for 
appellant  Bernard  Potter  and  T.  F.  Alien, 
for  respondent 

ALLEN,  P.  J.  Action  by  plaintiff  under 
the  provisions  of  section  386  of  the  Code  of 
Civil  Procedure  to  compel  defendants  to  liti- 
gate among  themselves  their  claims  to  cer- 
tain moneys  in  the  hands  of  plaintiCt.  Judg- 
ment went  for  defendant  Sullivan.  From 
an  order  denying  a  new  trial,  defendant  Sar- 
now  appeals. 

From  the  admissions  in  the  pleadings  and 
from  the  findings  of  the  trial  court,  which 
latter  have  support  in  the  evidence,  it  ap- 
pears that  Sarnow  in  January,  1902,  obtain- 
ed a  judgment  against  plaintiff;  that  prior 
thereto,  In  February,  1897,  defendant  Sul- 
livan commenced  an  action  in  the  superior 
court  of  Los  Angeles  county  against  Sarnow 
and  others,  in  which  action  a  writ  of  attach- 
ment was  Issued  and  levied  upon  certain  real 
property  standing  in  the  name  of  Sarnow 
and  other  parties;  that  thereafter,  in  Feb- 
ruary, 1897,  a  Judgment  was  duly  given, 
made,  and  docketed  in  said  action  in  favor 
of  Sullivan  and  as  against  said  Sarnow  and 
others ;  that  after  the  expiration  of  five  years 
from  the  docketing  of  such  last-named  Judg- 
ment, to  wit,  in  May,  1902,  the  superior  court, 
upon  affidavit  being  filed  pursuant  to  section 
685  of  the  Code  of  Civil  Procedure,  and  with- 
out previous  notice,  ordered  an  execution  to 
Issue  upon  said  Judgment  for  its  enforcement, 
and  the  same  was  duly  levied  upon  all  mon- 
eys in  the  hands  of  plaintiCF  due  said  Sarnow, 
which  writ  was  thereafter  returned  unsatis- 
fied; that  afterwards,  in  October,  1902,  an- 
other execution  was  issued  upon  said  Judg- 
ment and  duly  levied  in  the  manner  of  the 
first  execution;  tbat,  when  both  of  said  ex- 
ecutions were  levied,  the  plaintiff  had  money 
in  Its  bands  due  to  the  said  Sarnow  equal 
to  the  amount  of  said  Judgment  of  Sullivan 
unpaid;  that  the  plaintiff,  after  said  levies 
and  before  the  trial  of  this  action,  deposit- 


ed in  court  the  money  bo  In  its  hands  due 
said  Samow.  The  Judgment  of  the  court  was 
that  the  money,  or  a  sufildent  amount  there- 
of, be  paid  over  to  the  defendant  Sullivan 
In  satisfaction  of  said  Judgment 

The  first  error  assigned  relates  to  the  ac» 
tion  of  the  trial  court  in  admitting  in  evi- 
dence the  deposition  of  Keyes,  clerk  of  the 
superior  court  of  Loa  Angeles  county,  be- 
cause an  exhibit  referred  to  in  said  deposi- 
tion was  not  attached  to  the  deposition. 
There  Is  no  exhibit  referred  to  in  the  dei>- 
ositlon,  as  shown  by  the  bill  of  exceptions. 

It  Is  next  contended  that  the  executions 
were  issued  without  notice,  and  therefore 
void.  'No  notice,  under  the  circumstances  of 
this  case.  Is  required.  Doehla  t.  Phillips 
(Cal.  Sup.)  01  Pac.  330. 

It  is  next  claimed  that  nothing  was  due 
Samow,  because  an  appeal  was  pending  when 
the  executions  were  levied.  There  is  no  com- 
petent evidence  In  the  record  establishing 
such  an  appeal. 

While  not  specified  as  error,  it  Is  Insisted 
in  argument  that  no  execution  could  issue  un< 
der  section  685  of  the  Code  of  Civil  Procedure, 
because  of  the  previous  attachment.  The 
lien  of  attachment  became  merged  in  the 
subsequent  Judgment  if  the  identical  prop- 
erty remained  in  the  Judgment  debtors  when 
the  Judgment  was  docketed.  That  It  so  re- 
mained will  be  presumed  in  the  absence  of 
any  showing  to  the  contrary.  The  lien  of 
the  Judgment  Including  that  of  the  attach- 
ment so  merged,  ceased  at  the  expiration  of 
five  years  from  the  date  of  the  Judgment. 
Code  Civ.  Proc.  S  671.  The  fact  that  an  at- 
tachment had  once  been  Issued,  the  lien  of 
which  bad  ceased,  would  not  preclude  the 
court  from  ordering  execution  upon  the  show- 
ing made  by  the  affidavits.  Nor  does  the 
issuance  and  levy  of  a  second  execution 
waive  the  rights  acquired  by  the  first  levy, 
which  was,  as  found  by  the  court,  complete 
and  regular.  Lawrence  v.  Security  Co.,  5tS 
Conn.  423,  15  Atl.  406,  1  L.  R.  A.  342. 

We  find  no  error  In  the  record,  and  the 
order  is  affirmed. 

We  concur:    SHAW,  J.;   TAGGAKT,  J. 


<  Cal.  App.  588 
PEOPLE  V.  PEMBROKE.     (Cr.  100.) 
(Court  of  Appeal,  First  District  California. 
Oct  9,  1907.) 

1.  Cbiminal  Law— Evidence  at  Pbelimina- 
BY  Heabin 0 — Tra nscbipt— Certification . 
Pen.  Code,  §  686,  provides  that  where  de- 
fendant in  a  criminal  case  has  been  afforded  an 
opportunity  to  cross-examine  a  witness  at  a 
preliminary  hearing,  and  lie  is  absent  from  the 
state  at  the  time  of  the  trial,  the  witness'  tes- 
timony may  be  read;  and  section  869.  subd.  5, 
declares  that  the  certificate  of  the  reporter  to 
hi.s  transcript  of  evidence  shall  be  prima  facie 
evidence  that  the  same  was  a  correct  statement 
of  the  witness'  testimony.  Held,  that  where 
the  testimony  of  an  absent  witue.ss  was  given  at 
a  preliminary  liearing  and  at  which  several 
stenographers  officiated^  widwa^^^^g^^ 
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it  waa  no  objection  to  Its  admission  that  an- 
other stenographer  not  shown  to  have  taken  any 
of  such  witness'  testimony  did  not  properly  certi- 
fy her  portion  of  the  transcript. 
2.  Same— Tbiai^-Objections  to  Evidehcs. 

Where  an  answer  was  responsive  in  part,  to 
the  question,  accused's  motion  to  strike  the  en- 
tire answer  as  nonresponsive  was  properly  over- 
ruled. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
Tol.  14,  Criminal  Law,  (  1G43.] 
8.  Witnesses— Impeachment— FouNDATiOK. 

Where  no  attempt  was  made  at  defendant's 
preliminary  examination  to  impeach  a  witness, 
absent  from  tho  state  at  the  time  of  the  trial, 
and  whose  testimony  at  such  preliminary  exami- 
nation was  thereupon  read  in  evidence,  contra- 
dictory statements  alleged  to  have  been  made  by 
such  witness  were  inadmissible  to  contradict  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  50,   Witnesses,  I  12T1.] 

4.  Gbtminai,  Law— AppeaI/— Prejudice. 

Where  accused,  who  was  only  17,  had  al- 
ready testified  that  he  stated  to  a  railroad  com- 
pany in  applying  for  a  position  that  he  was 
21,  he  was  not  prejudiced  by  the  introduction 
of  his  written  application.  In  which  he  gave 
his  age  as  21. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  3137,  3138.] 
B.  Same— Rebuttai/— Alibi. 

Where,  in  a  prosecution  for  robbery,  ac- 
cused, to  prove  an  alibi,  testified  that  from  the 
latter  part  of  September  until  the  19th  or  20th 
of  October,  1904,  he  was  painting  his  brother's 
house  in  San  Francisco,  and  during  that  time 
was  only  once  in  Oakland,  on  October  10th, 
where  the  robbery  was  alleged  to  have  occurred, 
the  people  were  properly  allowed  to  prove  in  re- 
buttal that  defendant  was  painting  a  house  in 
Oakland  from  September  29th  to  October  7th, 
inclusive,  and  on  the  12th  and  19th,  though  the 
robbery  was  alleged  to  have  occurred  on  the  Sth. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1015.] 

6.    SaIuI!— (iPPEAIr-ASSIONMENTS   OV  EBBOB. 

An  assignment  that  the  court  erred  in  re- 
fusing to  give  "instrnctioos  and  each  of  them 
asked  by  defendant  and  set  out  in  folios  93  to 
102,  inclusive,  of  the  transcript,"  was  insuffi- 
cient to  pi-esent  any  question  for  review. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  2057.] 

Appeal  from  Superior  Court,  Alameda 
County;    Henry  H.  Melvin,  Judge. 

Percy  Pembroke  was  convicted  of  robbery, 
and  he  appeals.    Affirmed. 

Rnook  &.  Charcb,  for  appellant  Attorney 
Genv-..l  Webb,  for  the  People. 

HALL,  X  Defendant  was  convicted  of 
the  crime  of  robbery,  and  has  appealed  to 
this  court  from  the  Judgment  the  order 
denying  bis  motion  for  a  new  trial,  and  the 
oruer  denying  his  motion  for  an  arrest  of 
judgment 

The  first  point  raised  on  the  appeal  con- 
cerns the  action  of  the  trial  court  In  allow- 
ing to  be  read,  from  the  transcript  of  the 
proceedlnjrs  oefore  the  committing  magis- 
trate, the  testimony  of  one  Edward  Stanley, 
who,  It  was  shown,  had  left  the  state  of 
California,  and  at  che  time  of  the  trial  was 
absent  from  Jid  residing  out  of  the  state. 
The  objection  luade  to  the  reading  of  such 
testimony  was  that  the  transcript  did  not 
appear  to  be  certified  aa  required  by  sub- 


division S  of  section  869  of  the  Penal  Code 
From  the  transcript  in  question  it  appears 
tliat  on  the  18th  day  of  July,  1906,  when 
the  magistrate  read  the  charge  to  the  de- 
fendant and  fully  Informed  him  of  his  rights 
in  the  premises,  one  Mabel  Walsh  was  ai>- 
pointed  shorthand  reporter  for  that  occasion. 
The  examination  of  the  defendant  was  set 
for  the  18th  day  of  August  1906.  At  the 
end  of  the  statement  of  the  proceedings  had 
on  the  said  18th  day  of  July  appears  the 
certificate  of  Mabel  Walsh,  as  such  reporter, 
which  it  is  conceded  Is  in  proper  form.  On 
August  18,  1906,  upon  the  calling  of  the 
case  for  examination,  Milton  H.  Schwartz 
was  appointed  shorthand  reporter  for  the 
purposes  of  the  examination.  Said  tran- 
script shows  that  on  that  day  Edward  Stan- 
ley gave  testimony  on  behalf  of  the  people, 
and  was  cross-examined  by  the  attorney  for 
the  defendant;  the  testimony  being  set  forth 
by  questions  and  answers.  At  the  close  of 
his  testimony  he  seems  from  the  transcript 
to  have  been  excused  from  further  attend- 
ance at  the  examination  unless  he  should 
be  notified  over  the  telephone  to  the  con- 
trary. Then  follows  the  testimony  of  three 
other  witnesses.  Then  follows  a  statement 
as  to  proceedings  had  on  several  different 
days  to  which  the  examination  had  been 
from  time  to  time  continned,  and  npon  none 
of  which  was  any  testimony  taken.  Next 
follows  the  certificate  of  Milton  H.  Schwartz, 
as  such  shorthand  reporter,  which  Is  con- 
ceded to  be  In  proper  form.  At  the  next 
calling  of  the  case,  September  22,  1903^  H. 
W.  Pulclfer  was  appointed  shorthand  re- 
porter, and  after  the  statement  of  the  pro- 
ceedings of  the  day  follows  the  certificate 
of  H.  W.  Pulclfer  as  such  shorthand  report- 
er, which  Is  conceded  to  be  In  proper  form. 
Upon  the  next  calling  of  the  case,  Septem- 
ber 24,  1906,  Mabel  Walsh  was  appointed 
gbortband  reporter,  and,  as  appears  from 
said  transcript,  the  only  thing  done  was  the 
rendering  by  the  magistrate  of  his  order 
holding  the  defendant  to  answer  to  the  su- 
perior court  The  certificate  of  Mabel  Walsh, 
as  such  reporter,  to  the  transcript  of  the 
proceedings  of  this  day  Is  (after  stating  her 
appointment),  "that  I  did  correctly  take 
down  In  shorthand  writing  the  proceedings 
of  such  decision,  and  transcribed  the  same 
Into  longhand,  and  that  the  foregoing  Is  a 
full,  true  and  correct  statement  of  such  de- 
cision, and  a  full,  true  and  correct  transcript 
of  my  shorthand  notes  of  the  said  decision." 
It  will  be  observed  that  the  reporter  does 
not  certify  the  transcript  to  be  a  "correct 
statement  of  such  testimony  and  proceed- 
ing" as  the  statute  requires,  but  that  It  Is 
a  correct  statement  of  the  declslou.  De- 
fendant urges  that  for  this  reason  the  tes- 
timony of  Edward  Stanley  should  not  have 
been  read  to  the  jury,  but  we  do  not  think 
that  this  contention  can  be  sustained.  The 
testimony  of  Stanley  appears  in  a  part  of 
the  transcript  which  It  U  conceded  was  prop> . 
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erly  certified  to.  Tbe  statement  of  tbe  tes- 
timony, written  out  and  certified  by  the  re- 
porter, is  only  prima  fade  evidence  of  wbat 
tbe  testimony  was.  The  only  testimony  In 
the  transcript  purporting  to  be  given  by  Stan- 
ley preceded  the  certificate  of  Schwartz, 
which  It  Is  conceded  Is  In  proper  form.  If 
Stanley  gave  any  other  testimony  at  the  ex- 
amination of  defendant,  It  would  have  been 
competent  for  defendant  to  have  shown  It 
He  did  not  offer  or  attempt  to  show  that  in 
fact  Stanley  gave  any  testimony  other  than 
that  which  be  gave  on  the  18th  day  of  Sep- 
tember, 1006.  He  did  net  even  attempt  to 
show  that  any  testimony  was  given  by  any- 
body upon  tbe  occasion  when  Mabel  Walsh 
acted  as  reporter.  Tbe  only  testimony  tak- 
en at  tbe  preliminary  examination  read  un- 
der tbe  ruling  of  tbe  court  was  tne  testi- 
mony of  Stanley  talcen  on  the  18th  day  of 
September,  1906,  and  this  appears  to  have 
been  all  the  testimony  that  be  gave,  for  at 
tbe  conclusion  of  his  testimony  he  seems  to 
have  been  allowed  to  depart  The  certificate 
of  Schwartz  to  that  part  of  the  transcript 
containing  the  testimony  that  was  read  was 
prima  facie  evidence  that  tbe  same  was  a 
correct  statement  of  such  testimony.  Sub- 
division 5,  I  869,  Pen.  Code.  And  it  having 
been  shown  that  said  Stanley  was  absent 
from  the  state,  it  was  proper  to  read  bis  tes- 
timony from  such  transcript  Section  686, 
Pen.  Code. 

Appellant  urges  that  the  court  erred  In 
refusing  to  strike  out  an  answer  made  by 
the  witness  White  as  not  responsive  to  the 
question  put  by  defendant's  attorney.  Tbe 
motion  was  "to  strike  out  the  answer  as 
not  responsive,"  and  was  not  confined  to 
some  designated  portion  thereof.  In  any 
view  that  can  be  taken  of  tbe  question  and 
answer,  a  part  of  tbe  answer  was  directly 
and  categorically  responsive  to  the  question. 
Tbe  words,  "No,  sir,"  directly  answered  the 
question  put,  and  tbe  explanatory  matter 
which  followed  was  also  proper,  we  think, 
under  the  circumstances  disclosed  by  the 
record.  At  any  rate,  the  motion  asked  to 
have  the  entire  answer  stricken  out  when 
at  most  only  a  part  was  objectionable,  and 
for  this  reason  was  properly  denied. 

The  court  refused  to  allow  defendant  to 
prove  statements  alleged  to  have  been  made 
by  Edward  Stanley,  whose  testimony  taken 
at  the  preliminary  examination  was  read 
In  evidence  at  the  trial.  The  witness  Stan- 
ley, although  cross-examined  at  tbe  prelim- 
inary examination  by  counsel  for  the  de- 
fendant, had  not  been  asked  about  the  state- 
ments or  the  conversation  which  it  was  at- 
tempted to  prove.  In  other  words,  no  foun- 
dation had  been  laid  for  the  impeRchment 
of  the  witness,  for  which  reason  the  ruling 
of  the  court  was  clearly  correct  People  v. 
Compton,  132  Cal.  484,  04  Pac.  849;  People 
V.  Witty,  138  Cal.  577,  72  Pac.  177. 

Appellant  assigns  as  error  the  ruling  of 
the  court  In  permitting  the  people  to  intro- 


duce la  evidence,  over  the  objection  of  de- 
fendant, as  a  part  of  bis  cross-examinatlofl, 
a  written  application  which  the  defendant 
had  made  to  a  railroad  company  for  work. 
The  only  purpose  tbat  we  can  discover  in 
introducing  tbe  written  application  was  to 
show  tbat  defendant  therein  gave  bis  age  as 
21  years,  although  he  had  testified  upon  bis 
direct  examination  tbat  he  was  but  17  years 
of  age.  Our  attention  has  not  been  called 
to  any  other  matter  In  the  written  applica- 
tion that  could  have  possibly  harmed  defend- 
ant, and,  as  to  the  statement  In  tbe  appli- 
cation that  he  was  21  years  of  age,  he  bad, 
before  tbe  written  application  was  read  in 
evidence,  stated  without  objection  that  be 
had  made  such  representation  to  the  rail- 
road company,  and  had  given  his  explanation 
for  so  doing.  He  therefore  could  not  have 
been  Injured  by  tbe  reading  in  evidence  of 
the  statement  contained  In  tiib  written  ap- 
plication, which  he  bad  already  stated  that 
he  bad  made,  even  If  it  be  conceded  tbat 
proof  of  such  Inconsistent  statement  about 
his  age  was  not  proper. 

In  rebuttal,  the  people  were  allowed  to 
prove  by  the  testimony  of  one  Henry  Pym 
that  defendant  was  engaged  In  painting  tbe 
house  of  Thomas  Prather,  situate  on  AI)c« 
street,  in  tbe  city  of  Oakland,  on  September 
29,  30,  and  October  1,  2,  3,  4,  5,  6,  7,  12,  and 
19,  1904.  Tbe  robbery  with  wblcb  defend- 
ant was  charged  was  committed  in  the  even- 
ing of  the  Stb  day  of  October,  1904,  at  the 
city  of  Oakland,  or  a  suburb  thereof,  not 
far  from  defendant's  home.  For  the  pur- 
pose of  proving  an  alibi,  defendant  had  tes- 
tified tbat  from  the  latter  part  of  September 
until  the  19th  or  20th  of  October,  1904,  be 
had  been  engaged  in  painting  bis  brother's 
house  In  San  Francisco,  and  during  said 
time  only  returned  to  Oakland  once,  to  wit, 
on  October  10th.  On  his  behalf  other  tes- 
timony was  given  to  the  same  effect  Of 
course,  all  this  testimony  on  behalf  of  de- 
fendant was  material  and  pertinent.  Al- 
though tbe  crime  was  committed  on  the  8tta 
of  October,  defendant  was  not  confined  to 
tbe  giving  of  testimony  as  to  his  whereabouts 
on  that  day.  Tbe  testimony  that  he  was  In 
the  city  and  county  of  San  Francisco  engaged 
in  painting  his  brother's  bouse  for  a  period 
covering  more  than  a  week  before  and  more 
than  a  week  after  the  date  of  tbe  crime  ex- 
cluded the  possibility  of  an  innocent  mistake 
on  the  part  of  such  witnesses  as  to  where 
he  was  on  the  day  of  tbe  crime.  We  doubt 
not  that,  If  the  court  had  limited  counsel 
for  defendant  to  testimony  as  to  where  de- 
fendant was  on  tbe  Stb  day  of  October,  he 
would  have  felt  that  his  client  had  been  de- 
prived of  material  testimony.  If  It  was 
competent  and  material  for  defendant.  In  his 
effort  to  prove  an  alibi  as  to  the  8th  day  of 
October,  to  prove  that  he  was  in  San  Fran- 
cisco continuously  from  September  29tb  to 
October  19th,  with  the  exception  of  October 
10th,  It  was  competent  and  matertaKfor  t^ 
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people  to  glre  erldoics  eontradleting  sncb 
testimony.  The  testimony  of  tbe  witness 
Pym  was  clearly  rebnttal  of  tbe  testimony 
relied  on  by  defendant  to  prore  an  alibi,  and 
the  court  ruled  correctly  la  orerrallng  de- 
tendanfa  objections  thereto. 

Appellant  closes  his  brief  with  the  state- 
ment that  "we  also  contend  that  the  conrt 
erred  In  refusing  to  give  to  the  Jury  the  in- 
structions and  each  of  them  asked  by  the 
defendant,  and  set  ont  in  folios  8S  to  102, 
indnslTe,  of  the  transcript"  but  does  not 
make  any  attempt  to  further  elucidate  his 
views  in  that  regard.  This  method  of  pre- 
senting a  question  to  this  coort  certainly  has 
tbe  merit  of  brevity,  if  no  other.  It  Is  nei- 
ther tlie  duty,  nor  the  practice,  of  this  court  to 
examine  questions  thus  presented,  and  In 
view  of  the  many  decisions  in  this  state  so 
holding  we  assume  that  counsel  did  not  ex- 
pect that  we  would.  People  ▼.  Chutnacnt, 
141  Cal.  682,  75  Pac.  S40;  People  v.  McLean, 
IM  Oal.  80ft,  97  Pac.  T70;  People  v.  Woom 
Tuck  Wo,  120  Cal.  297,  62  Pac.  833;  People 
T.  GIbaon,  106  Cal.  458,  39  Pac.  864. 

Tbe  Judgment  and  orders  are  affirmed. 


We  concur: 
CAN,  J, 


COOPER,    P.    J.;    KBRRI- 


<  Cal.  App.  m 

-^Ib  re  BOSS'  GUARDIANSHIP.    (Civ.  846.) 

(Court  of  Appeal,  First  District,  California. 

Oct.  0,  1»07.) 

1.  GUABDIAR  AND  WaBD— CUSTODY  AND  CON- 
TROL OP  Person — Access  to  Child  by  Par- 
ent. 

Where  the  father  of  a  minor  was  a  fit  and 
proper  person  to  have  her  custody,  it  was  not 
an  abuse  of  discretion  for  the  court  to  allow  the 
father  acce&s  to  his  child,  though  he  had  previ- 
ously abandoned  her  to  her  grandfather,  who 
bad  been  appointed  her  guardian ;  Civ.  Code,  { 
251,  providing  that,  in  the  management  and  dis- 
position of  the  person  or  property  committed 
to  him,  a  guardian  may  be  regulated  and  con- 
trolled by  the  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Viz. 
vol.  25,  Guardian  and  Ward,  g  112.] 

2.  Same— Support  by  Fatheb  or  Minob  in 

Custody  of  Guardian. 

Where  the  father  of  a  minor  was  a  fit  and 
proper  person  to  have  her  custody,  had  a  com- 
fortable home,  was  married,  and  able  and  will- 
ing to  provide  for  his  child  in  his  home,  it  was 
not  an  abuse  of  discretion  for  the  court  not  to 
order  the  father  to  pay  for  the  child's  support 
to  the  child's  grandfather,  to  whom  she  had  been 
previously  abandoned,  and  who  had  been  ap- 
pointed lier  guardian  under  the  Code  of  Civil 
Procedure,  beginning  with  section  1747,  provid- 
ing for  the  appointment  of  guardians  of  minors, 
and  who  insisted  on  retaining  her  custody  under 
such  appointment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Guardian  and  Ward,  {  122.] 

Appeal  from  Superior  Court  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Petition  by  Charles  Hudson,  guardian  of 
Emma  Ross,  a  minor,  for  an  order  requiring 
Orrln  W.  Boss,  the  father  of  Emma  Ross,  to 
pay  the  guardian  a  stated  amount  per  month 
tor  her  support    From  a  Judgment  denying 


tbe  order  sought  and  that  the  father  was  to 
have  certain  access  to  hla  child,  the  guardian 
appeals.    Affirmed. 

3.  O.  Traber,  for  ancteUant.  W.  O.  Crlcb- 
ton,  for  reeixmdent 

HALL^  J.  In  October,  1804,  tbe  superior 
court  in  and  for  the  county  of  Fresno,  after 
due  proceedings,  takoi  in  accordance  with 
the  provisions  of  tbe  Code  of  Civil  Procedure 
for  the  appointment  of  guardians  of  minora, 
appointed  Charles  Hudson  tbe  guardian  of 
the  person  of  Emma  Boss,  a  female  child, 
then  of  the  age  of  six  years ;  the  ground  for 
sncb  appointment  being,  as  appears  from  tbe 
finding  of  tbe  court  made  upon  tbe  hearing 
of  tbe  petition  therefor,  that  the  father  of  said 
minor,  Orrln  W.  Boas,  had  abandoned  said 
minor  to  said  Charles  Hudson,  who  Is  the 
grandfather  of  said  minor.  The  mother  of 
said  minor  was  at  that  time  Incompetent  and 
confined  in  a  state  asylum  for  the  insane. 
Hudson  qualified  as  such  guardian,  and  ever 
since  has  had  tbe  care  and  custody  of  sucb 
minor.  In  his  petition  to  be  appointed  sucb 
guardian  of  the  person  of  said  minor,  said 
Hudson  alleged  that  tbe  father  of  said  minor 
was  able  to  pay  for  the  support  of  said  mi- 
nor, and  prayed  that  he  be  required  to  pay 
therefor.  The  court  however,  made  no  provi- 
sion for  the  support  of  the  minor  by  its  fa- 
ther, and  made  no  mention  thereof  in  its  or- 
der appointing  the  guardian.  On  the  23d  day 
of  April,  1906,  the  said  guardian  petitioned 
said  court  for  an  order,  requiring  said  Orrln 
W.  Ross,  the  father  of  said  minor,  to  pay  said 
guardian  for  tbe  support  of  said  minor  the 
sum  of  J2o  per  month  thereafter.  In  this  pe- 
tition the  guardian  alleged  that  the  father, 
Orrln  W.  Ross,  was  then  able  to  pay  a  rea- 
sonable sum  for  tbe  support  of  said  minor, 
and  tbat  $25  per  month  was  a  reasonable  sum 
therefor,  and  that  she  could  be  better  sup- 
ported were  the  court  to  make  such  order. 
Orrln  W.  Ross  filed  an  answer  and  cross-pe- 
tition to  said  petition,  and  among  other 
things  alleged  that  be  was  able,  ready,  and 
willing  to  take  said  minor,  and  to  sut/twit  her 
in  blB  own  home,  and  prayed  tbe  court  to  re- 
voke the  order  appointing  said  Hudson  the 
guardian  of  said  minor,  and  for  general  re- 
lief. The  court  upon  tbe  hearing  made  the 
following  findings  of  fact:  (1)  That  since  the 
birth  of  said  minor  said  Charles  Hudson  has 
supported  and  maintained  ber  to  the  best  of 
bis  ability,  but  that  since  November  4,  1900, 
his  financial  resources  have  become  impaired, 
and  he  is  not  able  now  to  provide  adequately 
for  tbe  proper  support  and  maintenance  of 
said  minor;  (2)  tbat  Orrln  W.  Roes,  the  fa- 
ther of  said  minor,  has  a  comfortable  home. 
Is  married  and  able  and  willing  to  provide 
for,  maintain,  and  educate  his  said  child  at 
bis  own  home ;  (3)  that  said  Orrln  W.  Rosa  is 
a  fit  and  proper  person  to  have  the  care, 
custody,  acd  control  of  said  minor,  Emma 
Boss.    As  conclusions  of  law,  tbe^ 
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dded  that  the  guardian,  Charles  HudBon,  was 
not  entitled  to  an  order  that  Orrin  W.  Rosa 
pay  him  the  sum  of  $23  per  month,  or  anjr 
other  sum,  fo:  the  support  of  said  minor,  and 
that  said  Orrin  W.  Ross  was  entitled  to  a 
modification  of  the  original  judgment,  so  that 
he  shall  be  entitled  to  have  said  minor  visit 
him  at  his  home  one-half  of  the  time  she  is 
not  In  school,  and  upon  Saturdays  and  Sun- 
days. Judgment  wns  entered  accordingly, 
from  which  the  guardian  has  appealed  upon 
the  Judgment  roll. 

Appellant  contends,  first,  that  the  court  bad 
no  power  to  order  that  the  father  have  the 
right  to  bare  the  child  visit  him  at  all.  We 
cannot  accede  to  this  view  of  the  law.  Al- 
though a  parent  who  knowingly  and  willfully 
abandons  bis  minor  child  under  the  age  of 
14  years  forfeits  the  guardianship  of  such 
child  (section  246,  Civ.  Code),  the  relationship 
of  parent  and  child  is  not  thereby  entirely 
severed.  When  a  court  of  competent  Jurisdic- 
tion appoints  a  guardian  of  the  person  of  a 
minor,  such  minor  becomes  a  ward  of  the 
court,  and  the  guardian  Is  In  effect  an  arm  of 
the  court,  and  is  subject  to  the  control  of  :be 
court  In  the  discharge  of  bis  duties  as  such 
guardian.  Such  court  has  authority  to  con- 
trol and  direct  the  guardian  in  the  perform- 
ance of  his  trust  so  as  to  insure  the  proper 
care  of  the  infant  16  Am.  &  Kng.  Ency.  of 
Law,  31 :  Lord  v.  Haugh.  37  Cal.  (J57.  Cir- 
cumstances may  make  It  desirable  and  condu- 
cive to  the  well-being  of  a  child  that  a  parent, 
who  has  been  deprived  of  its  custody  or 
guardianship,  have  access  to  such  child,  and 
the  court  appointing  the  guardian  has  Juris- 
diction to  so  direct  Woermer's  Am.  Law  of 
Guardianship,  159.  "In  the  man.tgement  and 
disposition  of  the  person  or  property  commit- 
ted to  bim,  a  guardian  may  be  re^Tulated  and 
controlled  by  the  court"  Civ.  Code,  i  251. 
In  the  case  at  hir  the  court  for.nC  the  fath.r 
to  be  a  fit  and  proper  person  to  have  the 
custody  of  the  minor,  and  under  such  cir- 
cumstances it  certairly  was  not  an  abuse  of 
discretion  to  allow  the  father  access  to  his 
child,  though  he  had  previously  abandoned 
the  child  to  its  grandfather. 

It  l8  next  urged  that  the  judgment  should 
be  reversed  because  the  court  refused  to  or- 
der the  father  to  pay  the  guardian  some  stat- 
ed sum  per  month  for  the  support  of  the 
child.  Of  course,  we  cannot  reverse  the  judg- 
ment for  this  reason  if  the  court  liad  no  power 
to  make  such  order,  or  if  under  the  circum- 
stances disclosed  by  the  record  before  us  the 
court  did  not  abuse  its  discretion  in  refusing 
such  order.  Undoubtedly,  a  father  entitled  to 
the  custody  of  his  minor  child  is  liable  for  his 
support  (Civ.  Code,  8  106),  and  if  a  father 
"neglects  to  provide  articles  necessary  for  t!ls 
child  who  is  under  his  charge,  according  co 
his  circumstances,  a  third  person  may  in  good 
faith  supply  such  necessaries,  and  recover 
the  reasonable  value  thereof  from  the  parent" 
Civ.  Code.  §  207.  Our  statute  also  provides 
that  a  civil  action  may  be  brought  by  a  child. 


or  certain  relatives,  against  the  parent  for 
abuse  of  parental  authority,  in  which  the  duty 
of  support  may  be  enforced.    Civ.  Code,  $  20£. 
But  appellant  does  not  bring  bis  case  wltbia 
any  of  the  foregoing  provisions  of  the  Code. 
The  child  is  not  under  the  charge  of  his 
father,  and  the  father  is  not  now  entitled  to 
its  custody;  neither  has  he  been  deprived 
thereof  by  the  proceedings  authorized  by  sec- 
tion 203,  Civ.  Code.    The  proceedings  under 
which  appellant  was  appointed  guardian  ot 
the  person  of  the  child  are  the  statutory  pro- 
ceedings for  the  appointment  of  guardians  oC 
minors  contained  in  the  Code  or  Civil  Pro- 
cedure,   beginning    with    section    1747.      Al« 
though  it  has  been  held  that  under  such  pro- 
ceedings a  father  may  be  deprived  of  the  cus* 
tody  of  his  child,  it  has  never  been  held  that 
In  such  proceedings  he  may  be  compelled  to 
compensate  the  guardian  for  the  support  of 
such  child.    Ex  parte  Miller,  100  Cal.  613,  42 
Pac.  428.    On  the  contrary,  Justice  Temple,  in 
a  concurring  opinion  in  the  above-cited  case, 
expressly  holds  that  a  iwrent  deprived  of  the 
custody  of  his  child  by  the  summary  proceed- 
ing laid  down  in  the  Code  of  Civil  Procedure 
is  no  longer  liable  for  its  support,  and  that, 
aside  from  the  cases  of  divorce  and  actions 
between  the  parents  in  regard  to  the  custody 
of  children,  there  is  no  other  case  in  which 
the  court  has  power  to  deprive  the  parent  of 
his  authority  and  yet  bold  him  liable  for  the 
support  of  bis  child,  except  as  provided  in 
section  203,  Civ.  Code.    There  certainly  is  no 
provision  in  the  Code  of  Civil  Procedure,  un- 
der which  thes 3  proceedings  were  Inaugurat- 
ed, which  expressly  authorizes  the  court  to 
compel  tha  parent  thus  deprived  of  the  cus- 
tody of  bis  child  to  pay  the  guardian  for  its 
support     But  whether  or  not  such  power 
may  be  inherent  in  the  court,  we  do  not  think 
the  record  In  this  case  shows  an  abuse  of  dis- 
cretion on  the  part  of  the  trial  court    The 
court  found  that  the  father  is  a  fit  and  proper 
person  to  bave  the  care  and  custody  of  bis 
child,  and  that  be  has  a  comfortable  home.  Is 
married,  and  Is  able  and  willing  to  provide 
for,  maintain,  and  educate  bis  said  child  in  bis 
own  home.    The  general  rule  la  that  where 
a  father  has  supplied  bis  child  with  neces- 
saries, or  is  ready  to  supply  them,  he  cannot 
be  held  liable  to  a  third  person  for  neces- 
saries  furnished   to   the   child   without    bis 
knowledge.     21  Am.  &  Eng,  Ency.  of  Law, 
1054.    In  Chiicott  V.  Trimble;  13  Barb.  (N.  Y.) 
504,  it  was  said :    "Where  a  parent  is  willing 
to  support  his  infant  child,     •     •     ♦     no 
agreement  of  the  father  to  pay  for  such  sup- 
port can  be  implied.    *    •    *    The  law  of  na- 
ture, which  requires  the  parent  to  support  bia 
infant  offspring,  designates  his  own  house  as 
the  place   where   that   duty    shall    be   per- 
formed."    In  this  case  the  grandfather  In- 
sists on  retaining  the  custody  of  the  child  un- 
der his  appointment  as  guardian  of  the  child, 
in  the  face  of  the  unchallenged  finding  of  tbe 
court  that  the  father  Is  now  a  fit  and  proper 
person  to  have  its  custody,  and  la  able  and 
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willing  to  support  it  lb  bis  own  home.  Under 
these  circumstances,  even  If  we  concede  that 
the  court  has  the  power  to  order  the  father 
to  pay  the  guardian  for  tW  support  of  bis 
child,  there  was  no  abuse  of  discretion  lu  re- 
fusing so  to  do. 
The  Judgment  Is  therefore  affirmed. 


"We   concur: 
GAN,  J. 


COOPER,   P.   J.;    KERRI- 


KELSO  et  al.  v.  AJIERICAN  INVESTMENl' 

&  IMPROVE.MENT  CO. 
(Supreme  Court  of  WasbiDgton.    Dec  C,  1907.) 

1.  Appeal  —  BaiEFS  —  Motion  to  Dismiss — 
SumciESCT  or  Pbesentation. 

A  Tiotion  to  dismiss  an  appeal  was  not 
nibjecc  m  be  stricken  because  it  was  not  set 
out  in  <!spondent8'  brief,  where  the  motion,  af- 
idavit.  and  exhibits  were  duly  served  and  filed 
and  respondents'  brief  afterwards  filed,  called 
attention,  under  .i  conspicuous  heading,  to  the 
aiotion,  with  a  Lcatament  of  reasons  in  its  sup- 
Tort. 

[Ed.  Xote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  Si  3096,  3097.] 

2.  Sake. 

Though,  under  the  express  terms  of  Balling- 
er's  Ann.  Codes  &  St.  |  6513,  a  respondent 
may  have  a  supplemental  record  certified,  a 
motion  to  dismiss  an  appeal  may  be  supported 
by  an  undenied  affidavit  containing  a  copy  of 
the  record  as  part  of  the  affidavit,  if  the  record 
set  up  warrants  a  dismissal. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and   Error,  li  3158-3160.] 

3.  CONTKOVEBSY   CbASKD. 

An  appeal  from  an  order  appointing  a  tem- 
porary receiver  will  be  dismissed  on  it  appear- 
ing that  such  receivership  has  been  superseded 
by  a  permanent  receivership. 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson,  Judge. 

Action  by  Nellie  Kelso  and  others  against 
the  American  Investment  &  Improvement 
Company.  From  an  order  appointing  a  tem- 
porary receiver,  defendant  appeals.  Appel- 
lant moves  to  strike  respondents'  motion  to 
dismiss  the  appeal.  Motion  to  strike  overrul- 
ed, and  ajipcnl  dismissed. 

Hammond  &  Hammond  and  Blaine,  Tucker 
&  Hyland,  for  appellant  Roberts  &  Hulbert, 
for  respondents. 

HADLEY,  C.  J.  This  appeal  Is  from  an  or- 
der appointing  a  temporary  receiver.  The  ap- 
ical Is  prosecuted  by  the  -imerlcan  invest- 
ment &  Improvement  Company,  a  corpora- 
tion, for  whom  the  temporary  receiver  was 
appointed.  The  respondents  have  moved  to 
dismiss  the  appeal  on  the  ground  that  the 
controversy  Involved  In  the  appeal  has  ceas- 
ed. The  facts  upon  which  the  motion  Is  bas- 
ed are  that,  since  the  appeal  was  ?aken,  the 
rrlal  court  has  tried  the  cause  upon  Its  mer- 
'.ts,  and  »»as  entered  final  Judgment  whereby 
the  temporary  receivership  was  dl.<tcontinued 
and  was  superseded  by  a  permanent  receiver- 
ship. 

The  appellant  has  moved  to  strike  the 
above  mentioned  motion  of  respondents,  to- 
92  P.— 43 


gether  with  the  affidavit  and  exhibits  there- 
to attached.  The  first  gronnd  nrged  for  strlk- 
Ing  Is  that  the  aiotlon  is  not  set  out  in  re- 
spondents' brief.  The  motion,  affidavit,  and 
exhibits  were  duly  served  on  the  31st  day  of 
July,  1907,  and  were  filed  in  this  court  Au- 
gust 2,  1907.  It  Is  true  they  were  on  sep- 
arate paper  and  under  separate  file  from 
the  brief,  but  In  the  brief  of  respondents  aft- 
erwards filed  attention  Is  called,  under  a  con- 
spicuous heading,  to  the  motion,  with  a  state- 
ment of  reasons  in  support  of  It.  This  was 
sufficient  notice  that  the  motion  would  be 
urged  at  the  time  the  cause  was  regularly  as- 
signed for  hearing  upon  the  calendar,  and 
was  in  essential  ^ect  the  equivalent  of  form- 
ally setting  out  the  motion  In  the  brief. 

The  next  point  urged  in  favor  of  striking 
respondents'  motion  to  dismiss  is  that  it  is 
based  upon  certain  proceedings  of  the  court 
below  the  records  of  which  have  not  been  cer- 
tified. Appellant  cites  section  6513,  BalUnger's 
Ann.  Codes  &  St.  and  argues  that  It  requires 
that  matter  in  support  of  a  motion  to  dis- 
miss an  appeal  upon  other  than  Jurisdictional 
grounds  must  be  brought  to  the  attention  of 
this  court  by  a  supplemental  record.  It  is 
true  a  respondent  may,  under  such  statute, 
have  a  supplemental  record  certified,  but  It 
Is  not  provided  that  a  motion  to  dismiss  an 
appeal  may  not  be  supported  by  affidavit  con- 
taining a  copy  of  the  record  as  a  part  of  the 
affidavit.  Such  an  affidavit  undenied  when 
the  other  party  has  opportunity  to  deny  It  is, 
we  think,  ample  support  for  a  motion  to  dis- 
miss, If  the  record  it  sets  up  warrants  a  dis- 
missal. If  such  an  affidavit  were  denied  and 
a  conflict  should  thereby  arise  as  to  the  con- 
tents of  the  record,  this  court  would  doubt- 
less then  require  a  certification  of  the  rec- 
ord. The  motion  to  dismiss  is  supported  by 
the  affidavit  of  John  W.  Roberts,  and  the 
affidavit  contains  full  copies  of  the  findings 
of  facts,  conclusions  of  law,  and  the  final 
decree  of  the  court  after  trial,  showing  that 
the  temporary  receivership  has  censed,  and 
that  a  permanent  receiver  has  been  appoint- 
ed. The  affidavit  not  being  denied.  It  Is  suf- 
ficient for  the  reasons  heretofore  stated  to 
challenge  our  consideration.  Appellant's  mo- 
tion to  strike  the  motion  to  dismiss  the  ap- 
peal is  therefore  denied. 

"We  think  the  motion  to  dismiss  the  appeal 
Is  well  taken :  the  appeal  being  from  an  or- 
der appointing  a  temporary  receiver,  and 
such  a  rooelvership  being  no  longer  In  exist- 
ence the  controversy  involved  in  the  appeal 
has  ceased.  This  court  has  uniformly  refused 
to  entertain  appeals  where  the  controversy 
has  ceased  pending  the  appeal,  and  mere 
qnestlons  of  cost  and  expense  will  not  be  con- 
sidered. 

The  motion  to  dismiss  the  appeal  Is 
granted. 

MOUNT,  DUNBAR,  ROOT,  and  CROW. 
JJ.,  concur.  FULLERTON  and  RUDKIN, 
JJ.,  not  sitting. 
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(Snpreme  Oourt  of  Waahin^ton.    Dee.  8,  1907.) 

1.  FBAUDS,    STArOTX    OF— CONTBAOT   TO    SCIX 

Land— Oral  Acthobitt— Proof. 

Though  nnder  the  Btatnte  of  frauds  an  en- 
forceable contract  to  sell  land  may  be  signed 
either  by  him  to  b«  charged  or  by  his  authorized 
agent,  and  such  aathority  may  be  parol,  oral  au- 
thority should  be  sustained  by  clear  and  convin- 
cing proof  and  the  manifest  preponderance  of  the 
evidence,  especially  where  the  authority  is  de- 
nied by  the  alleged  principal. 

[Ed.  Kote. — For  cases  In  point,  see  Cent.  Dig. 
Tol.  23,  Frauds,  Statute  of,  U  251-260.] 

2.  TBIAI/— Spkctito    Pebfobuance— Contsaox 
TO  Seix  IiAWD— NoNsurr— Pbopbibtt. 

Since  on  application  for  a  nonsuit  the  erl- 
dence  should  be  considered  most  favorably  to 
the  party  on  whose  behalf  it  has  been  offered, 
where  the  controlling  question  in  an  action  to 
specifically  enforce  a  contract  to  convey  land 
was  whether  defendant's  agent  had  authority  to 
make  the  contract,  it  was  error  to  grant  a  non- 
suit where  the  agent  testified  that  defendant 
bought  the  land  under  his  guaranty  to  resell  It 
at  a  specified  profit;  that  he  had  possession  of 
the  title  papers ;  that  defendant  listed  the  prop- 
erty with  him  for  sale;  that,  upon  his  advising 
her  that  he  had  a  prospective  purchaser,  she 
told  him  to  "sell  quick,  take  the  money,  and 
close  the  deal,"  if  he  could,  during  her  absence 
from  the  state;  that  during  her  absence  he 
found  plaintiff  as  a  purchaser  at  a  price  secur- 
ing the  guaranteed  profit;  and  that  he  took  a 
Buhstantiai  cash  deposit,  mode  the  sale,  and 
closed  the  deal  by  executing  the  contract. 
S.  Vendor    and    Purchases  —  Contbaot   to 

Purchase  Land— Tbndeb  of  Febfobmanck 

—Place  of  Making. 

One  need  not  go  outside  the  state  to  tender 
performance  of  a  contract  to  buy  land. 

SEM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  48,  Vendor  and  Purchaser,  U  344,  345.] 

4.  Same— Tendeb  to  Agent. 

If  an  agent  was  authorized  to  contract  to 
sell  land,  a  tender  to  him  of  performance  of  tho 
contract  by  the  purchaser  was  sufficient 

5.  SPEcmo  Pebfobmancb— Waives  of  Ten- 
deb. 

Where  defendant  refused  to  recognize  her 
agent's  contract  to  sell  land,  no  tender  of  per- 
formance by  the  purchaser  was  necessary  before 
suit  for  specific  performance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  44,  Specific  Performance,  {  815.] 

6w    SlONATUBES— StJFFICTENCT. 

The  signature  of  a  contract  to  sell  land  by  tlie 
vendor's  agent  was  sufficient  where  the  firm  name 
under  which  he  did  business  was  typewritten 
and  followed  by  his  initials,  written  by  himsell 
FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Signatures,  {{  4,  6.] 

7.  Trial— Without  Jubt— Adhissior  of  Bt- 

IDEN  CE— LT  BEBAMTT. 

While  in  a  trial  to  the  court  all  evidence 
clearly  incompetent  and  immaterial  should  be 
rejected,  a  liberal  practice  should  be  adopted  In 
admitting  evidence,  so  that  the  Supreme  Court, 
in  case  of  an  appeal,  will  on  a  trial  de  novo 
have  all  material  facts  before  it  for  considera- 
tion, and  thus  avoid  the  necessity  of  remanding 
the  cause  for  the  admission  of  material  evidence 
erroneously  rejected. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  U  887-897.] 

Appeal  from  Superior  Court,  King  Coun- 
ty ;  John  B.  Yokey,  Judge. 

Action  by  Fannie  G.  Degginger  against  J. 
M.  Martin.    From  a  judgment,  diamisslng  the 


actliMi,  plalntlfl  appeals.    Reversed  and  re- 
manded. 

Gray  ft  Stem  and  Ralph  Simon,  for  appel- 
lant.   Byera  ft  Byera,  for  respondent 

CROW,  J.  This  action  was  commenced  by 
Fannie  G.  Degginger,  a  single  woman,  against 
J.  lyr.  Martin,  a  widow,  to  enforce  specific 
performance  of  a  contract  to  conv^  real 
estate.  Upon  defendant's  motion,  tbe  trial 
court  granted  a  nonsuit  and  dismissed  the 
action.    The  plalntlS  has  appealed. 

The  appellant  alleged  that  one  Charles  E. 
Marvin,  a  real  estate  broker,  was  the  re- 
spondent's agent,  with  authority  to  procure  a 
purchaser  and  execute  a  contract  of  sale  at  a 
stated  price  and  on  specified  terms ;  that  on 
September  11,  1006,  the  agent,  Charles  B. 
Marvin,  sold  to  appellant ;  that.  In  pursuance 
of  his  authority,  he  executed  and  delivered 
to  her  a  written  contract  of  sale ;  and  that 
the  respondent  has  refused  to  convey.  The 
contract  Is  sufficiently  definite  to  sustain  a 
decree  for  specific  performance,  provided  the 
alleged  agent  was  authorized  to  execute  the 
same.  The  controlling  question  on  this  ap- 
peal is  whether  he  had  such  authority. 
There  Is  no  contention  that  he  was  so  au- 
thorized In  writing,  but  the  appellant  Insists 
that  he  had  lawful  oral  authority.  The  trial 
court  failed  to  state  the  grounds  upon  which 
the  nonsuit  was  granted,  but  we  Infer  from 
the  record  that  he  concluded  Marvin's  only 
power  was  that  of  the  ordinary  real  estate 
broker  to  find  a  purchaser,  which  under  the 
doctrine  announced  In  Carstens  v.  McReavy. 
1  Wash.  359,  25  Pac.  471,  would  not  authorize 
blm  to  execute  a  contract  of  sale  sufficient  In 
equity  to  subject  his  principal  to  a  decree  for 
specific  performance.  While  it  is  decided  in 
Carstens  v.  McReavy  that  mere  authority  In 
an  agent  or  broker  to  find  a  purchaser  does 
not  imply  power  to  execute  a  written  contract 
of  sale  on  l>ehalf  of  the  principal,  neverthe- 
less this  court  In  that  case  said :  "The  stat- 
ute of  frauds  may  be  satisfied  by  the  execu- 
tion of  a  contract  for  the  sale  of  lands  by 
the  hand  of  another  person  than  the  party  to 
be  charged,  if  that  person  be  thereunto  law- 
fully authorized,  and  it  la  well  settled  that 
such  third  person  may  l>e  thus  lawfully  au- 
thorized orally,  by  written  direction  not  un- 
der seal,  and  even  by  a  course  of  conduct 
amounting  to  an  estoppel."  This  same  doc- 
trine has  since  been  announced  In  Horr  v. 
Hollis,  20  Wash.  424,  65  Pac.  665^  Monfort  v. 
McDonough,  20  Wash.  710.  54  Pac.  1121,  and 
Peirce  v.  W^heeler  (Wash.)  87  Pac.  861. 

Although  we  have  thus  held  that  under  the 
statute  of  frauds  an  enforceable  contract  for 
the  sale  of  real  estate  may  be  signed  either 
by  the  party  to  be  charged  or  by  some  other 
person  by  blm  thereunto  duly  authorized, 
and  that  the  authority  of  such  other  person 
may  be  In  parol,  we  are  of  the  opinion  that 
such  oral  authority  should  In  all  cases  be 
sustained  by  clear  and  convincing  proof,  asd 
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rbe  mnnlfest  preponderance  of  the  eridence, 
etipccially  where  the  alleged  aathorlty  IB 
denied  by  the  render  or  party  to  be  charged. 
A  leas  strict  requirement  might  tend  to  pro- 
mote the  particular  frauds  which  the  statute 
was  Intended  to  prevent.  The  evidence  of 
oral  authority  In  this  case  was  the  testimony 
of  the  alleged  agent,  Marvin,  who  stated  that 
be  represented  the  respondent  in  the  pur- 
chase of  the  property :  that  she  had  bought  it 
upon  bis  advice,  as  an  investment,  and  be- 
cause he  had  in  writing  guaranteed  her 
that  be  would  sell  it  within  a  limited  period 
at  a  profit  of  $500  per  lot:  that  he  bad  pos- 
session of  respondent's  abstracts  and  title 
papers  which  she  left  with  blm;  that  she 
listed  the  property  with  him  for  sale;  that 
she  was  about  to  leave  the  state  of  Washings 
ton,  when  he  told  her  be  had  a  customer  who 
had  looked  at  the  lots  and  to  whom  be 
thought  he  could  sell  at  the  desired  profit; 
that  ebe  told  blm  she  might  be  gone  some 
two  weeliS,  but  directed  him  "to  sell  quick, 
take  the  money,  and  close  the  deal,"  If  he 
could  do  so,  during  ber  absence;  that  she 
would  leave  ber  address  and  forward  the 
papers;  tbnt  wltbln  a  few  dnys  after  ber 
departure  he  did  find  a  purchaser  in  the 
person  of  the  appellant  at  a  price  securing 
the  profit  named ;  that  In  pursuance  of  such 
oral  authority,  be  took  a  substantial  cash 
deposit,  made  the  sale,  and  closed  the  deal 
by  executing  the  written  contract.  It  would 
seem  that  an  agent.  In  the  absence  of  bis 
principal,  conid  not  make  a  quick  sale,  re- 
ceive the  purchase  money,  and  close  a  deal. 
If  not  authorized  to  make  a  valid  contract 
On  an  application  for  a  nonsuit  the  evidence 
should  be  weighed  and  considered  most  fa- 
vorably to  the  party  on  whose  behalf  It 
has  been  offered.  Applying  this  test  to  the 
evidence  before  us,  we  hold  that  the  trial 
court  erred  In  granting  the  nonsuit  and  In 
dismissing  the  action. 

The  respondent  contends  tbat  no  suflSclent 
tender  of  performance  by  the  appellant  has 
been  shown.  At  the  time  the  appellant  was 
required  to  pay  the  purchase  money  and  was 
entitled  to  demand  a  deed,  the  respondent 
was  absent  from  the  state  of  Washington. 
The  appellant  made  the  tender  and  demanded 
the  deed  at  the  ofllce  of  the  agent  Marvin. 
A  party  Is  not  required  to  go  beyond  the 
limits  of  the  state  to  make  a  tender.  If  the 
agent  Marvin,  was  authorized  to  execute  the 
written  contract,  a  tender  to  blm  was  suffl- 
cient  If  be  was  not  so  autborlsied,  no  tender 
whatever  would  have  been  of  any  avail  to  the 
appellant  In  any  event  the  respondent  at 
all  times  refused  to  recognize  or  ratify  the 
contract  and  Is  therefore  In  no  position  to 
complain  of  the  want  of  a  tender  which  she 
would  have  refused.  The  respondent  further 
contends  that  the  contract  was  not  signed  by 
the  agent,  Marvin,  as  the  firm  name  under 
which  be  did  business  was  typewritten,  and 
followed  by  his  written  initials.  The  evi- 
dence shows  that  the  written  Initials  were 


made  by  the  agent,  and  that  tbe  contract  was 
sufficiently  executed  by  him  if  authorized. 

Tbe  appellant  has  contended  tbat  tbe  trial 
court  erred  in  refusing  to  admit  certain  evi- 
dence offered  by  her.  We  find  no  prejudicial 
error  in  this  regard,  but,  in  view  of  a  new 
trial,  we  will  suggest  that,  while  tbe  court 
In  an  action  tried  without  a  jury  should  re- 
ject all  evidence  clearly  Incompetent  and  Im- 
material to  avoid  Incumbering  the  record, 
yet  a  liberal  practice  should  be  adopted  In 
admitting  evidence,  so  that  this  court  in  the 
event  of  an  appeal,  will  on  a  trial  de  novo 
have  all  material  facts  before  it  for  consider- 
ation, and  thus  avoid  tbe  necessity  of  tbe 
cause  being  remanded  for  tbe  admission  of 
material  evidence,  erroneously  rejected. 

For  error  In  granting  a  nonsuit,  tbe  Judg- 
ment Is  reversed  and  the  cause  remanded 
for  a  new  trial. 

HADLET,  C.  J.,  and  MOUNT,  DUNBAR, 
and  ROOT,  JJ.,  concur.  FULLERTON  and 
KDDKIN,  JJ..  not  sitting. 


(47  Wash.  6S0) 
BULLOCK  V.  WALLACE  et  aL 
(Supreme  Court  of  Washington.    Dec  3,  190T.) 

1.  VENDOB  AWD  PtJBOHABBB— BOHA.  PlM  PU»- 

CHASEB8— Notice. 

Grantees,  through  mesne  conveyances  from 
a  tax  foreclosure  grantee,  must  take  notice  of 
a  recorded  deed  from  the  tax  foreclosure  grantee 
to  the  owner,  however  regular  the  tax  proceed- 
ings may  have  been  on  tbelr  face. 

[Ed.  Note.— For  cases  In  point  see  C!ent  Dig. 
vol.  48,  Vendor  and  Purchaser,  {§  513-539.] 

2.  Taxation— Patiowt—Excosm   fob   Now- 

PATMENT. 

Where  an  owner  of  a  lot  need  every  rea- 
sonable effort  to  pay  the  taxes  thereon,  and  but 
for  the  mistake  of  the  county  treasurer's  oflhse 
foreclosure  proceedings  on  a  tax  delinquency 
certificate  would  have  been  avoided,  the  sale 
and  deed  nnder  such  foreclosure  were  void. 

[Ed.  Note.— For  ca!M>s  In  i>oint  see  Cent  Dig. 
vol.  43,  Taxation,  {  800.] 

3.  Same— Tax  Title— VAMmTT—OoiXATEBAt 
Attack 

Under  Iaws  1887,  p.  190,  e.  71,  f  114,  oiak- 
ing  tax  judinnents  conclusive  evidence  (v?  their 
regularity  in  all  collateral  proceedinfts  Except  in 
caRes  n'hpre  tbe  taxes  have  been  pai>}.  an  owner 
who  has  paid  his  taxes  may  defeat  a  tax  judg- 
ment in  a  collateral  proceeding  where  tbe  tax 
judgment  was  taken  by  default  on  constructivs 
service. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dis 
vol.  4a,  ToxaUon,  (  1388.] 

4.  Same. 

An  action  in  ejectment  is  not  an  action  to 
recover  property  sold  for  taxes  within  Bellin- 
ger's Ann.  Odes  &  St.  }  6C79,  requiring  the 
compiaint  in  such  an  action  to  set  forth  that 
the  tax  has  been  paid  or  tendered. 
B.  Same. 

If  Ballinger's  Ann.  Codes  &  St  f  5679, 
requiring  tbe  complaint  in  an  action  to  recover 
property  sold  for  taxes  to  set  forth  that  the 
taxes  have  been  paid  or  tendered,  can  be  said  to 
have  been  intended  to  authorize  an  attack  on 
tax  proceedinss  by  direct  attack  only,  its  effect 
hdi  Von  nullified  by  the  later  statute  of  189T 
(Laws  1897,  p.  190,  c  71, 1  114).  which  expre» 
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b  permits  collateral  attacks  where  the  taxes 
have  been  paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  45,  Taxation,  i  1388.] 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  Gilliam,  Judge. 

Ejectment  by  Mary  S.  Bullock  against 
Edwin  B.  Wallace  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Kerr  &  McCord,  for  appellant  Charles 
F.  Harris,  for  respondents. 

HADLEX,  C.  J.  This  is  an  action  in  eject- 
ment ;  the  complaint  containing  the  usual  al- 
legations in  such  cases.  The  defendants  an- 
swered, alleging  that  they  are  the  owners 
and  entitled  to  the  possession,  by  virtue  of 
being  grantees  through  mesne  conveyances, 
of  a  tax  title.  At  the  trial  evidence  concern- 
ing the  tax  proceedings  and  sale  was  intro- 
duced by  the  defendants,  and  the  plaintiff  in- 
troduced evidence  concerning  her  effort  to 
pay  the  taxes;  she  claiming  that  the  taxes 
were  fully  paid.  The  court  found  for  the 
defendants,  and  entered  judgment  of  dismis- 
sal, from  which  the  plaintiff  has  appealed. 

The  material  facts  disclosed  at  the  trial 
we  find  to  be  substantially  as  follows:  The 
appellant  was  the  owner  of  the  land  in  the 
year  1891,  and  subsequent  years  np  to  and 
Including  the  time  of  the  tax  foreclosure  pro- 
ceedings. For  the  years  1801  to  1897,  In- 
clusive, she  paid  the  taxes  ujpon  the  property 
continuously.  She  was  the  owner  of  lots  11 
and  12,  block  5,  of  Wasson's  addition  to 
Ravfflma  Park,  Seattle.  Through  the  mis- 
take of  her  agent,  she  paid  the  taxes  for  the 
years  1898  and  1899  upon  lots  10  and  11,  in- 
stead of  11  and  12.  She  was  not  the  owner 
of  lot  10,  and  by  the  said  mistake  the  taxes 
upon  lot  12  were  unpaid.  She  at  all  times  re- 
sided in  Lexington,  Ky.,  and  in  May,  1901,  she 
wrote  to  the  treasurer  of  King  county,  and 
asked  for  a  full  statement  of  the  amount  of 
her  taxes.  On  the  28th  day  of  May  the  treas- 
urer replied  to  her  letter,  and  advised  her 
that  the  total  amount  of  taxes  due,  current 
and  delinquent,  including  interest  to  July  1, 
1901,  was  $3.85.  She  remitted  that  sum,  and 
the  same  was  received  in  the  office  of  the 
treasurer  on  the  8th  day  of  July,  1901.  Mean- 
time, after  the  treasurer  had  forwarded  the 
said  tax  statement  to  appellant,  and  on  the 
15th  day  of  June,  1901,  one  Benton,  through 
whom  the  respondents  claim  to  have  acquired 
title,  commenced  an  action  to  foreclose  a  tax 
delinquency  certificate  upon  said  lot,  issued 
by  said  treasurer  on  May  9,  1U>1.  Service 
in  the  foreclosure  proceeding  was  by  pub- 
lication, and  appellant  had  no  actual  notice 
thereof.  A  decree  of  foreclosure  was  enter- 
ed on  the  20th  of  August,  1901,  and  there- 
after a  tax  deed  was  issued  to  said  Benton. 
.Vt  all  times  subsequent  to  the  8th  day  of 
July  the  appellant  had  on  hand  with  the 
county  treasurer  the  sum  of  ^.8r>,  paid  to  him 
for  the  purpose  of  liquidating  the  taxes,  in- 


terest, and  coats  upon  such  lot  The  treamn^ 
er  failed  to  notify  her  of  the  pendency  of  tlw 
foreclosure  proceedings,  and  failed  to  inform 
her  that  any  additional  sum  of  money  was 
required  to  pay  the  taxes  upon  tlie  property, 
including  the  costs  and  expenses  of  such  fore- 
closure pro<-cedlng8.  No  notice  of  any  kind 
concerning  such  foreclosure  proceedings  was 
given  to  her  until  the  month  of  December. 
1901,  nt  which  time  the  treasurer  wrote  to 
her,  and  stated  that  It  was  necessary  for  her 
to  pay  an  additional  sum  of  $7.05  for  the 
accumulated  interest  and  costs  of  the  fore- 
closure proceeding,  which  sum  she  forward- 
ed to  the  treasurer.  In  the  following  montli. 
January,  1902,  after  the  sale  of  the  prop- 
erty and  the  delivery  of  a  tax  deed  therefor 
to  Benton,  the  treasurer  took  the  money  de- 
posited with  him  by  appellant  in  payment  of 
taxes,  interest,  and  costs,  and  delivered  it  to 
Benton,  and  received  from  the  latter  a  quit- 
claim deed  for  the  property  running  to  ap- 
pellant The  treasurer  took  such  course  for 
the  purpose  of  rectifying  his  own  mistake. 
Benton  was,  at  the  time  of  making  such  deed, 
a  married  man,  but  his  wife  did  not  join  in 
the  execution  thereof.  The  deed  bore  date 
December  23,  1901,  and  was  reguLiriy  filed 
for  record  the  next  day.  Thereafter,  on  the 
8tb  day  of  October,  1902,  Benton  and  wife 
executed  a  deed  (or  the  same  property  to  Ida 
M.  Sisser,  and  the  latter  and  her  linsband  on 
March  15,  1904,  made  a  deed  therefor  to  the 
respondents  in  this  action,  who  thereupon 
took  possession  of  the  lot  and  were  in  such 
possession  when  this  action  was  commenced. 
Benton  and  wife  executed  the  deed  to  Ida 
M.  Sizer  through  an  oversight 

Under  the  above  facts  the  appellant  claims 
that  she  paid  her  taxes,  and  that  the  tax  sale 
conveyed  no  title.  Upon  the  other  hand,  re- 
spondents claim  that  the  proceedings  were 
regular;  that  the  tax  title  conveyed  to  Ben- 
ton was  a  couimuulty  one ;  that  his  quitclaim 
deed  to  appellant  conveyed  nothing,  because 
his  wife  failed  to  join;  and  that  the  subse- 
quent deed  of  Benton  and  wife  to  respond- 
ents' grantors  conveyed  full  title.  Respond- 
ents claim  that  they  were  innocent  purchas- 
ers, having  no  actual  knowledge  of  the  facts 
about  the  attempted  payment  of  taxes,  and 
relying  entirely  upon  the  tax  foreclosure  pro- 
ceedings. Benton's  deed  to  appellant  was, 
however,  upon  record  when  they  received 
their  deed.  They  were  re<]uired  to  take  no- 
tice of  the  existence  of  tltat  deed  for  what  it 
was  worth.  I'lxjn  its  face  it  must  have  ap- 
peared to  convey  title,  and  It  was  certainly 
sufficient  to  put  them  upon  inquiry  as  to  its 
purpose.  Such  inquiry  would  doubtless  have 
disclosed  to  them  the  above  facts.  Benton 
testified  at  the  trial  that  the  deed  to  respond- 
ents' grantors  was  inadvertently  made,  and 
an  inquiry  by  respondents  would  no  doubt 
have  led  them  to  that  discovery,  and  they 
would  thus  have  learned  the  facts  about 
appellant's  efforts  to  pay  the  taxes.  However 
regular  the  tax  proceedings  may  have  been 
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upon  their  face,  we  could  not  regard  re- 
spondents In  the  light  of  entire  Innocence, 
even  were  they  entitled  to  Interpose  such  de- 
fense here.  The  existence  upon  record  of  the 
deed  from  the  tax  title  grantee  was  In  the 
nature  of  a  danger  signal,  warning  re- 
siHJiidents  to  look  out  for  obstructions  in 
the  stream  of  title.  They  ignored  the  signal, 
and  steered  aliend  without  regard  to  It.  We 
do  not  mean  to  say  that  the  deed  from  Ben- 
ton to  appellant  conveyed  actual  title;  but 
knowledge  of  Its  existence  placed  respondents 
in  a  position  differing  with  regard  to  good 
faith  from  that  of  the  ordinary  purchaser  in 
a  tax  proceeding  record  which  is  fair  upon  Its 
face.  But,  however  fair  the  tax  record  may 
have  been.  If  the  taxes  were  In  fact  paid,  the 
foreclosure  proceedings  and  the  deed  there- 
under were  void.  The  mere  statement  of 
facts  as  hereinbefore  set  forth  we  think  is 
sufficient  to  show  that  appellant  used  every 
reasonable  effort  to  pay  her  taxes,  and  that, 
but  for  the  mistake  of  the  county  treasurer's 
office,  the  foreclosure  proceedings  would  have 
been  avoided.  This  fact  was  conceded  by 
the  treasurer,  and  he  endeavored  to  cure  his 
mistake,  believing  that  the  short  way  to  do 
it  was  for  the  tax  foreclosure  grantee  to  deed 
to  the  owner.  Even  then  the  appellant  paid 
and  the  tax  purchaser  received  the  costs  of 
a  foreclosure  that  should  not  have  been  In- 
stituted. "If  the  owner  of  land,  or  a  party 
having  an  Interest  therein,  in  good  faith  ap- 
plies to  tlie  proper  officer  for  the  purpose  of 
paying  the  tax  thereon,  and  payment  is  pr^ 
vented  by  the  mistake  or  fault  of  "stich  of- 
ficer, »  •  •  the  attempt  to  pay  is  c<mi- 
sidered,  in  most  Jurisdictions,  as  the  legal 
equivalent  of  payment  In  so  far  as  to  dis- 
charge the  lien  and  bar  a  sale  for  nonpay- 
ment." 27  Am.  &  Eng.  Enc.  of  Law,  p.  7.55. 
See  cases  there  cited  from  different  Jurls<lic- 
tlons.  In  Brelscli  v.  Coxe,  81  Pa.  3.10,  340, 
the  court  was  dealing  with  an  attempt  to  pay 
taxes,  and  ol)served  as  follows:  "It  is  an 
almost  universal  rule  which  substitutes  a 
tender  for  performance  when  the  tender  is 
frustrated  l)y  the  act  of  the  party  entitled  to 
the  perfonnance."  The  facts,  we  think,  re- 
quire the  holding  that  the  foreclosure  was 
imanthorize<l  in  law,  that  the  sale  and  deed 
thereunder  were  void,  and  that  appellant  was 
not  divested  of  her  title  therel»y. 

Respondents,  however,  contend  that  appel- 
lant's attack  here  iipon  the  tax  judgment  and 
deed  is  coiiateral,  and  cannot  for  that  reason 
be  maintained.  This  court,  in  Smith  v.  Jan- 
sen,  43  Wash.  6,  STi  Pac.  672,  held  that  the 
owner  who  has  paid  his  taxes  may  defeat  a 
tax  Judgment  in  a  collateral  proceeding 
where  the  tax  Judgment  was  taken  by  de- 
fault on  constructive  service.  The  decision 
was  based  upon  the  terms  of  section  114,  p. 
190,  c.  71,  Laws  1897,  which  makes  tax  Judg- 
ments conclusive  evidence  of  their  regularity 
In  all  collateral  proceedings,  "except  in  cases 
where  the  tax  or  assessments  have  been  paid. 
♦    •    •"     The  Judgment  against   appellant 


was  taken  by  default  and  upon  constructlT4 
service,  which  brings  this  case  directly  with- 
in the  terms  of  the  case  cited.  It  Is  also  urg- 
ed that  the  action  Is  one  to  recover  property 
sold  for  taxes,  and  that  section  5679,  Balling 
er's  Ann.  Codes  &  St.,  requires  that  the  com- 
plaint in  such  actions  must  set  forth  that  the 
tax  has  been  paid  or  tendered,  which  this 
complaint  does  not  do.  Whatever  may  be 
said  under  the  statute  of  the  necessary  con- 
tents of  a  complaint  purporting  to  he  an  ac- 
tion to  recover  property  sold  for  taxes,  it  does 
not  apply  here.  The  action  is  one  of  ordinary 
ejectment  which  appellant  has  the  right  to 
maintain,  for  the  reason  that  she  has  at  ail 
times  been  the  owner  and  entitled  to  tiie  pos- 
session, and  has  been  unlawfully  ousted  i>y 
respondents.  Moreover,  the  statute  cited 
was  passed  In  1888,  and,  If  It  can  lie  said 
that  It  was  Intended  to  authorize  attacks  up- 
on tax  proceedings  by  direct  attacks  only, 
its  effect  has  been  nuiiifled  in  that  regard  1)y 
the  later  statute  of  1807,  cited  above,  which 
expressly  permits  collateral  attacks  when  the 
taxes  have  been  paid. 

Appellant  alleged  damages  by  way  of  rent- 
al value  and  also  genera]  damages,  but  she 
introduced  no  evidence  upon  the  subject.  Re- 
spondents also  set  up  a  claim  under  the  stat- 
ute (Laws  1903,  p.  262,  c.  137)  for  the  value 
of  the  Improvements  placed  upon  the  prop- 
erty, and  Introduced  some  evidence  concern- 
ing the  same.  The  evidence  showed  certain 
improvements  in  the  way  of  clearing,  fenc- 
ing, the  digging  of  a  well,  and  the  construc- 
tion of  a  windmill,  tower,  and  pump.  A 
small  amount  of  taxes  was  also  shown  to 
iiave  been  paid  by  respondents.  Tiie  court 
made  no  findings  as  to  the  value  of  the  im- 
provements, and  the  evidence  is  such  that 
we  are  unwilling  to  make  findings  upon  that 
subject.  The  largest  item  of  value  of  the 
improvements  Is  the  well  together  with  the 
windmill  and  tower,  and  It  was  testified  that 
the  center  of  the  windmill,  the  plunger,  is 
exactly  on  the  line  between  the  lot  In  ques- 
tion and  the  adjoining  lot  13,  the  latter  not 
owned  by  the  appellant  Respondents  dis- 
pute this,  and  claim  that  the  improvement  is 
wholly  upon  lot  12.  But  the  conflict  in  the 
testimony  is  such  that  we  think  a  finding 
upon  the  subject  can  only  be  properly  made 
under  tlie  evidence  of  surveyors  who  have 
made  accurate  test  measurements.  The  lo- 
cation of  the  well  with  its  tower  and  wind- 
mill Is  a  material  element  in  determining  the 
value.  If  any,  which  It  may  be  to  appellant's 
lot.  As  the  Judgment  must  be  reversed  for 
reasons  heretofore  stated,  we  think  the  cause 
.should  be  remanded  for  the  taking  of  testi- 
mony upon  the  subject  of  the  Improvements, 
and  after  ascertaining  their  value,  the  court 
should  enter  its  Judgment  for  appellant  for 
the  recovery  of  the  land,  and  make  its  Judg- 
ment with  reference  to  the  improvements  and 
taxes  paid  conform  to  the  statute  of  1903 
aforesaid. 


Digitized  by  VjOOQ  IC 


678 


92  PACIFIC  BBPOBTEB. 


(Colo. 


The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

RUDKIN,  FULLEBTON,  BaOUNT,  DUN- 
BAB,  CROW,  and  BOOT,  JJ.,  concur. 


MITCHELL  ▼.  MINNEQUA  TOWN  CO. 
(Supreme  Court  of  Colorado.     Nov.  4,   1907.) 
Taxation  —  Void  Sale  —  Remedies  of  Pue- 

CUASEB— Action  Against  Taxpaiteb. 

In  the  absence  of  statute  in  terms  giving 
a  purchaser  of  land  for  taxes  at  a  void  sale 
a  remedy  for  the  recovery  of  h's  investment,  the 
maxim  "caveat  emptor"  applies,  and  he  cannot 
recover  the  taxes  paid,  etc.,  from  the  taxpayer. 

fEd.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  45,  Taxation,  §  l(j43.] 

Appeal  from  District  Court,  Arapahoe 
County;   P.  L.  Palmer,  Judge. 

Action  by  W.  C.  Mitchell  against  the  Min- 
nequa  Town  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeala    Affirmed. 

Action  by  Mitchell,  appellant,  against  the 
Mimiequa  Town  Company,  appellee,  for  mon- 
ey paid  by  appellant  at  a  tax  sale.  The  com- 
plaint, Inter  alia,  avers:  "That  on  the  23d 
of  November,  1892,  In  the  county  of  Pueblo 
and  state  of  Colorado,  the  then  county  treas- 
urer of  Pueblo  county  offered  for  sale  lot  2, 
In  block  43,  in  Uplands  Park,  for  delinquent 
taxes  for  the  year  1891;  that  the  plaintiff 
was  the  purchaser  of  said  property  and  paid 
to  said  treasurer  the  sum  of  $190.24  there- 
for, and  received  a  tax-sale  certlflcate  there- 
on; that  thereafter,  and  on  the  21st  day  of 
December,  1805,  a  treasurer's  deed  was  Is- 
sued and  delivered  to  plaintiff  upon  said 
property;  that  the  plaintiff  paid  to  the  re- 
corder of  Pueblo  the  sum  of  90  cents  for  re- 
cording said  deed;  that  the  said  tax  sale  so 
held  by  said  treasurer,  and  the  tax  certlflcate 
Issued  upon  said  sale,  and  the  treasurer's 
deed,  are  erroneous,  void,  and  Illegal,  because 
the  said  treasurer  did  not  hold  said  sale  at 
the  office  of  the  said  county  treasurer,  but 
held  sale  In  the  courtroom  of  the  district 
judge  of  said  Pueblo  county,  because  the 
said  treasurer  did  not  hold  the  said  sale  at 
the  time  required  by  the  law  so  to  be  held, 
because  the  tax  deed  is  void  upon  Its  face, 
and  for  other  reasons,  and  the  said  deed  does 
not  convey  plaintiff  the  title  of  said  proper- 
ty; that  the  said  property  was  subject  to 
taxation  at  the  time  of  the  assessment;  that 
at  the  time  of  the  sale  the  taxes  had  not 
been  paid  on  said  property;  that  at  the 
time  of  the  execution  and  delivery  of  the 
deed  the  said  property  had  not  been  redeemed 
from  said  sale,  and  that  the  said  taxes,  nor 
any  part  thereof,  have  ever  been  paid,  but 
are  still  due  and  unpaid  upon  said  property; 
that  there  is  now  due  to  plaintiff  from  de- 
fendant thereon,  together  with  Interest  the 
sum  of  $929.22."  To  this  complaint  a  de- 
murrer was  Interposed  upon  several  grounds, 
among  them  that  the  complaint  did  not  state 


facts  sufficient  to  constitute  a  cause  ot  ac> 
tioD.  The  demurrer  was  sustained.  Plaintiff 
electing  to  stand  upon  bis  complaint,  Judg- 
ment was  rendered  for  defendant  Plaintiff 
appeals. 

W.  C.  Mitchell,  pro  se.  Derlne  &  Dubbs. 
for  appellee. 

GODDARD,  J.  (after  stating  the  facts  as 
above).  It  Is  well  settled  that  the  maxim 
"caveat  emptor"  applies  to  the  purchaser  at 
a  tax  sale;  and,  If  he  falls  to  secure  good 
title  to  the  property  he  attempts  to  purchase 
because  of  the  invalidity  of  the  tax  sale,  he 
cannot  recover  the  amount  paid  therefor  un- 
less some  statute  in  terms  provides  such 
remedy.  We  have  no  such  statute;  but  on 
the  other  band,  the  manner  in  which  taxes 
legally  levied  shall  be  collected  and  the  real- 
ty subjected  to  the  payment  of  such  tax  Is 
specifically  provided  by  our  statute.  Blch- 
ardson  v.  City  of  Denver,  17  Colo.  398,  401, 
80  Pac.  333;  Larimer  County  v.  Nat.  Bank. 
11  Colo.  504,  6(17,  19  Pac.  537;  Montezuma 
Valley  W.  S.  Co.  v.  Bell,  20  Colo.  '175,  177, 
36  Pac.  1102.  In  Bicbardson  v.  City  of  Den- 
ver, supra,  Chief  Justice  Hayt,  speaking  for 
the  court,  said:  "The  payment  made  was  en- 
tirely voluntary.  Bicbardson  bought  for 
purely  speculative  purposes.  He  took  the 
chances  and  must  abide  by  the  consequences, 
unless  be  can  find  some  statute  authorizini; 
the  recovery  of  the  money  paid.  If  his  ven- 
ture had  proven  fortunate,  be  might  have  se- 
cured a  very  valuable  property  for  a  small 
sum  of  money.  In  any  event,  he  had  ample 
means  of  ascertaining  the  validity  of  the  pro- 
ceedings under  which  he  purchased,  and  it 
must  he  assumed,  under  the  circumstances, 
that  he  bought  with  full  notice  of  the  ille- 
gality of  the  same.  A  purchaser  at  a  tax 
sale  from  one  who  Is  not  the  owner  of  the 
property  comes  strictly  within  the  rule  of 
'caveat  emptor.'"  Montezuma  Valley  W.  S. 
Co.  V.  Bell,  supra,  was  an  action  by  the  coun- 
ty treasurer  to  recover  certain  taxes  levied 
upon  real  property  belonging  to  the  defend- 
ont  cjmpany.  In  holding  that  such  action 
would  not  lie  under  our  statutes,  the  court 
said:  "The  manner  in  which  such  taxes  shall 
be  collected  and  the  realty  subjected  to  the 
payment  of  delinquent  taxes  thereon  is  spe- 
cifically provided  by  other  sections  of  this 
act  •  •  ♦  No  mode  other  than  the  stat- 
utory procedure  Is  provided  for  the  collec- 
tion of  delinquent  taxes  on  real  property. 
While  it  has  been  held  in  some  cases  that 
the  imposition  and  assessment  of  a  tax  cre- 
ates a  legal  obligation  to  pay,  upon  which 
the  law  will  raise  an  assumpsit  notwith- 
standing the  statute  has  given  a  specific 
remedy,  yet  the  clear  weight  of  authority  is 
to  the  effect  that  when  the  statute  under- 
takes to  provide  remedies,  and  those  given 
do  not  embrace  an  action  at  law,  such  an 
act  will  not  lie.  Cooley  on  Taxation  (2d  Ed.) 
p.  16,  and  cases  cited  In  note  3."  The  court 
also  quotes  with  approval  the  following  Ian- 
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guage  of  Justice  Gralg  In  People  ▼.  Biggins, 
96  III.  481:  "The  eame  statnte  wblch  creates 
the  Hen  proyldes  the  varlons  steps  that  shall 
be  taken  to  enforce  that  Hen,  and  the  lien 
can  only  be  enforced  by  a  strict  compliance 
with  the  requirements  of  the  statute.  •  •  • 
The  Hen  given  for  taxes  cannot  be  foreclosed 
In  equity,  as  the  various  steps  to  be  taken 
to  enforce  a  lien  for  taxes.  In  order  to  col- 
lect the  same,  are  as  fully  and  as  clearly  de- 
fined by  the  revenue  law  as  the  mode  Is 
pointed  out  by  the  statute  under  which  a 
Jndgrment  lien  may  be  enforced  and  the  Judg- 
ment collected."  It  is  clear,  therefore,  that 
the  complaint  In  this  action  does  not  state 
a  cause  of  action,  and  the  court  properly  sus- 
tained the  demurrer  thereto.  The  judgment 
is  therefore  affirmed. 
Affirmed. 

STEELE,  C.  J.,  and  BAILEY,  X,  concur. 


BLKTON  CONSOL.   MIN.  &  MIL^     CO.  v. 

SULLIVAN  et  al. 
(Supreme   Court  of   Colorado.    Nov.   4,    1907.) 

1,  Masteb  and  Servant  —  Opebation  of 
Mines— In.;ubiks  to  Miner— Operation  or 
Cage — Evidence. 

In  an  action  for  death  of  plMntiCs*  decedent 
by  the  wreck  of  the  enge  on  which  decedent  was 
bein^  elevated,  evidence  held  insufficient  to  au- 
thorize a  finding  that  the  wreclr  wrs  proximate- 
ly caused  by  a  jog  negligently  pemitted  to  exist 
in  the  guides  along  which  the  shoes  attached  to 
the  cage  ran. 

2.  Same- Pbesomption  of  Nkglig'-nce. 

The  fact  that  an  employe  was  killed  while 
In  the  discharge  of  his  duties  in  defendant's 
mine  did  not  raise  a  presumption  tliat  hie  death 
resulted  from  defendant's  negligence. 

[Ed.  Note.- For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  881.] 

&  Same— PBES(7ifPTioNS. 

Where,  in  an  action  for  death  of  a  miner 
by  the  wreck  of  the  cage,  it  was  claimed  that 
the  wreck  was  the  result  of  a  defect  in  the 
guides  at  the  floor  of  the  200-foot  level,  but  the 
fall  of  a  drill  which  decedent  was  carryinR  and 
which  caused  the  wreck  occurred  before  such 
level  wag  reached,  it  could  not  be  presumed,  in 
the  absence  of  evidence,  that  the  cage,  which 
weighed  over  a  ton,  continued  to  rise  from  its 
own  momentum  after  the  power  had  been  shut 
oS  and  then  dropped  back. 

4.  Negligence  —  .\ction  —  Pleading  —  Is- 
sues AND  Pboof. 

In  an  action  for  negligence,  plaintiffs  must 
be  confined  to  the  acts  of  negligence  alleged  and 
the  results  thereof  on  which  a  claim  to  recovei 
is  predicated. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  S§  200-216.] 

5.  Mapteb  AND  Sebvant— Injuries  to  Min- 
ers— Defective  Appliances. 

Where  the  engineer  operating  a  mine  cage 
was  instantly  warned  by  the  shock  of  the  wreck 
of  the  cage  at  the  time  decedent  was  killed,  and 
stopped  the  cage  as  soon  as  it  was  possible,  de- 
fendant's failure  to  keep  an  electric  signal  by 
which  the  eager  could  communicate  with  the 
engineer  in  operation  was  not  contributory  to 
the  injury,  within  the  rule  that  an  employer's 
failure  to  exercise  reasonable  care  to  provide 
reasonably  safe  appliances  is  not  actionable,  un- 
less it  is  a  cause  of  the  injury. 


6.  Same— AsacvED  Risk. 

Decedent,  who  was  21  years  of  age,  had 
been  employed  in  defendant's  mine  for  nearly 
two  years,  his  principal  duty  being  to  collect 
and  carry  steel  on  the  cage  from  the  workings 
of  the  mine  to  the  surface.  He  knew  of  a  con- 
spicuously posted  rule  forbidding  men  to  carry 
steel  loose  m  their  arms  on  the  cage,  and  re- 
quiring that  all  mining  tools  be  placed  in  cars 
or  lashed  on  the  cage ;  a  lope  being  placed  on  the 
cage  for  that  purpose.  Decedent  boarded  the 
cage  with  several  drills  loose  in  his  arms,  and 
as  the  cage  was  moving  toward  the  mouth  of 
the  shaft  one  of  the  drills  fell  and  caught  in 
the  plates  or  timbers  of  the  shaft,  whereby  de- 
cedent was  thrown  against  the  wall,  crushed  by 
the  cage,  and  fell  to  the  bottom  of  the  shaft. 
Iletd,  that  decedent  assumed  the  risk  of  danger 
incident  to  his  violation  of  the  rule  which  he 
knew,  or  could  have  known  of  by  the  exercise  of 
ordinary  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S§  574-600.] 

7.  Same— Warning. 

Where  decedent  knew  or  could  have  known 
of  a  rule  in  defendant's  mine  prohibiting  the 
carrying  of  steel  unlashed  while  being  transport- 
ed to  the  mouth  of  the  mine  in  the  cage,  de- 
fendant was  not  liable  because  the  eager,  who 
had  no  control  over  decedent  and  did  not  at- 
tempt to  exercise  any,  failed  to  warn  him  that 
such  method  of  carrying  steel  was  dangerous. 

Appeal  from  District  Court,  TeUer  County ; 
William  P.  Seeds,  Judge. 

Action  by  W.  W.  Sullivan  and  others 
against  the  Elkton  Consolidated  Mining  & 
Milling  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Beversed  and 
remanded. 

Dines,  Whltted  &  Dines,  for  appellant  B. 
C.  Stlmson  and  Tully  Scott,  for  appellees. 

GABBEBT,  J.  Appellees,  plaintiffs  below, 
brought  suit  against  the  appellant,  as  defend- 
ant, to  recover  damages  for  the  death  of  their 
son,  alleged  to  have  been  caused  by  the  neg- 
ligence of  defendant  The  deceased  was  in 
the  employ  of  defendant  and  bad  been  for 
nearly  two  years,  part  of  the  time  as  a  tram- 
mer underground  and  on  the  surface,  and  for 
about  one-third  of  that  period  part  of  his  du- 
ties has  been  to  gather  up  drills,  or  steel,  in 
the  several  levels  of  the  mine,  and  assist 
in  bringing  the  same  to  the  surface  to  be 
sharpened.  For  a  considerable  period  prior 
to  the  day  of  his  death,  one  of  his  duties  had 
been  to  bring  up  steel  of  the  character  men- 
tioned, some  of  the  witnesses  stating  that 
he  had  been  so  employed  for  five  days,  and 
others,  for  about  a  month,  prior  to  his  death. 
In  performing  these  duties  he  rode  on  a  cage 
operated  through  the  shaft  on  the  property  of 
the  defendant.  This  shaft  was  divided  into 
three  compartments,  separated  from  each 
other  by  timbers.  In  two  of  these  compart- 
ments cages  were  maintained;  the  one  in 
the  middle  compartment  being  the  larger. 
This  cage  consisted  of  two  decks,  seven  feet 
apart.  There  was  no  Inclosure  or  railing 
around  It,  except  the  braces  and  uprights 
holding  it  together,  so  that  practically  each 
deck  was  an  uninclosed  platform.  Running  up 
and  down  each  side  of  the  compartment  in 
which  this  cage  worked  were  guides.  Bl<>ng 
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which  shoes  attached  to  the  cage  ran,  the  top 
of  the  shoes  being  about  six  feet  above  the 
floor  of  the  upper  deck.  On  the  day  of  his 
Injury  deceased  entered  the  upper  deck  of 
this  cage  on  the  fourth  level,  with  several 
drills  which  he  held  in  his  arms.  One  of 
these  pieces  of  steel  fell  and  caught  In  the 
plates  or  timbers  of  the  shaft  in  which  the 
cage  was  operated,  whereby  he  was  thrown 
against  the  wail  of  the  shaft,  crushed  by  the 
cage,  and  fell  to  the  bottom.  The  injuries 
thus  received  caused  his  death. 

The  negligence  upon  which  plaintiffs  relied 
to  estal)lish  their  cause  of  action,  as  stat- 
ed in  their  complaint,  was  substantially  as 
follows:  (1)  The  horizontal  plates  in  the 
shaft  In  which  the  cage  was  operated  were 
next  to  the  cage  and  wholly  uncovered,  so 
that  anything  protruding  from  the  cage  while 
ascending  could  catch  under  and  against  these 
plates.  (2)  That  the  partition  between  the 
two  comi)artments  in  which  the  cages  were 
oi)erated  was  similarly  constructed.  (3)  As 
stated  in  the  complaint:  "At  a  point  about 
midway  between  the  fourth  level  of  said  mine 
and  the  surface  thereof,  there  was  on  said 
day,  a  rough  jog,  bend,  or  misplaced  Joint  In 
the  guides  of  said  cage  and  shaft,  which 
caused  a  jar  or  jerk  to  said  cage  in  passing 
over  said  jog,  bend,  or  Joint,"  (4)  That  about 
.10  days  prior  to  the  day  when  deceased  was 
injured  the  defendant  negligently  disconnect- 
ed the  electric  bell  apparatus,  then  in  operation 
on  the  cage,  and  by  means  of  which  the  eager, 
when  this  appliance  was  in  order,  could  in- 
stantly signal  the  engineer,  and  instantly 
cause  the  cage  to  stop  when  ascending,  and 
thereafter  negllgentl.v  caused  the  eager  to  use 
a  rope  signal,  which  was  Insufficient  with 
which  to  signal  the  engineer,  and  which  It 
was  difficult,  and  next  to  hnpossible,  for  the 
eager  to  reach  when  the  cage  was  ascending. 
(5)  That  long  prior  to  the  date  when  deceas- 
ed was  killed  the  defendant  had  falle<I  and 
neglected  to  promulgate  and  enforce  rules 
providing  for  ordinary  care  and  safety  in  the 
handling  of  steel  and  drills  on  the  cage,  but, 
on  the  conti'ary,  through  its  officers,  had  for 
a  long  time  prior  consented,  permitted,  and 
directed  that  drills  or  steel  might  be  carried 
upon  the  cage  unlaKhed.  Tiie  complaint  then 
recites  that  the  deceased,  while  attending  to 
his  duties  as  a  trammer,  was  directed  to 
gather  up  drills  in  the  several  levels  of  the 
mine,  and  assist  in  bringing  them  to  the  sur- 
face, and,  in  performing  this  service,  entered 
the  cage  at  tiie  fourth  level,  with  several 
drills  or  pieces  of  steel  which  he  held  in  his 
arms,  as  dirwted  by  appellant ;  "that  there- 
upon the  said  eager  directed  said  cage  to  be 
hoisted  to  the  surface  of  said  mine,  and 
that  at  or  about  the  said  jog,  bend,  or  mis- 
placed joint  the  said  cage  was  shaiven  or  jar- 
'■ed,  and  which,  as  tliese  plaintlCFs  are  inform- 
ed and  believe,  thereby  caused  a  piece  of 
steel  to  slip  from  the  grasp  of  Sullivan,  and 
<*atch  In  or  against  one  of  said  exposed  horl- 
."ontai   plates   or   timbers  of  said  defective 


shaft,"  whereby,  in  connection  with  the  other 
acts  of  negligence  charged,  the  deceased  was 
tiurown  and  caught  between  the  shaft  timbers 
and  the  cage,  and  killed.  The  answer  admit- 
ted that  deceased  was  in  the  employ  of  de- 
fendant ;  that  he  entered  the  cage  with  sev- 
eral pieces  of  steel  unlashed;  that,  while  he 
was  ascending  in  the  cage,  he  was  killed; 
that  the  horizontal  plates  to  which  the  timber 
lining  the  shaft  was  fastened  were  inside, 
and  next  to  the  cage ;  that  there  were  main- 
tained between  the  compartments  of  the  shaft 
horizontal  timbers  set  about  five  feet  apart; 
and  that  the  electric  bell  apparatus  was  dis- 
connected, and  a  rope  signal  substituted  there- 
for. All  other  allegations  in  the  complaint 
were  denied,  and  defendants  alleged  contrib- 
utory negligence  and  assumption  of  risk  on 
the  part  of  the  deceased. 

At  the  close  of  the  evidence  for  plaintiffs, 
and  again  after  all  the  evidence  was  in,  the 
defendant  moved  the  court  to  direct  a  ver- 
dict for  the  defendant,  both  of  which  motions 
were  overruled.  The  jury  returned  a  verdict 
for  platntilTg,  upon  whii;h  judgment  was  ren- 
dered. From  this  Judgment  the  defendant 
appeals.  Errors  are  assigned  on  the  rulings 
of  the  court  denying  the  aiotions  for  a  di- 
rected verdict,  and  also  on  the  reception  and 
rejection  of  testimony,  and  on  instructions 
given  and  refused. 

Tile  first  act  of  negligence  charged  related 
to  the  manner  of  lining  the  shaft  In  which 
the  cage  in  question  was  operated.  Counsel 
for  defendant  contend  that  there  is  not  a 
scintilla  of  evidence  showing,  or  In  the  re- 
motest degree  tending  to  show,  that  the  shaft 
was  negligently  lined,  and  challenged  counsel 
for  plaintiffs  to  point  out  anything  in  the  rec- 
ord that  contradicts  this  statement.  In  their 
brief  counsel  for  plaintiffs  fail  to  nolic-e  this 
contention,  and  we  must  therefore  assume 
that  the  claim  of  counsel  for  defendant  Is 
correct. 

The  next  allegation  of  negligence  relates  to 
the  failure  to  provide  a  suitable  partition  be- 
tween the  compartments  of  the  shaft.  Evi- 
dently there  was  no  evidence  to  support  this 
allegation,  for  it  was  withdrawn  from  the 
consideration  of  the  Jury  by  an  instruction  to 
that  effect. 

The  important  question  presented  for  de- 
tenniuation  is  tiie  one  with  respect  to  the  Jog 
in  the  guides  along  which  the  slioea  attached 
to  the  cage  ran;  because.  It  is  contended  by 
counsel  for  plaintiffs,  it  was  the  jar  of  the 
cage  caused  by  this  jog  which  threw  the 
steel  from  tiie  grasp  of  deceased.  That  there 
was  a  jog  in  the  guides  we  tliink  is  clearly 
established  from  the  testimony,  or,  at  least, 
there  was  surtlcient  on  tliat  subject  to  justify 
submitting  that  question  to  the  jury,  provid- 
ed it  appears  that  it  so  jarred  the  cage  in 
its  awent  that  it  could  be  said  such  jar  caus- 
ed the  steel  to  fall  from  the  arms  of  the  de- 
ceased. Its  location,  therefore,  is  important. 
Several  witnesses  testified  that  It  was  located 
scmewliere  between  the  -100  and  the  llKLfooJ 
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lerels;  others  that  It  was  between  the  300 
and  100  foot  levels.  It  will  be  observed  that 
It  was  alleged  in  the  complaint  that  it  was 
located  about  midway  between  the  fourth 
level  of  the  mine  and  the  surface  thereof. 
This  would  place  it  approximately  at  the  200- 
foot  level.  The  only  witnesses  who  located 
It  definitely  say  it  was  right  at  the  floor  of 
that  level.  From  this  resume  of  the  testi- 
mony bearing  on  the  subject,  we  think  it  ap- 
pears beyond  dispute  that  the  Jog  mentioned 
in  the  complaint  was  located  at  the  floor  of 
the  200-foot  level. 

The  next  important  question  Is  the  point 
In  the  shaft  where  the  wreck  of  the  cage  oc- 
curred. It  appears  from  the  testimony,  with- 
out dispute,  that  the  steel  which  fell  from 
the  arms  of  deceased  and  wrecked  the  cage, 
or  threw  him  against  the  walls  of  the  shaft 
BO  that  he  was  crushed  and  fell  to  the  bot- 
tom, caught  In  the  timbers  of  the  shaft  be- 
tween 20  and  30  feet  below  the  floor  of  the 
200-foot  level.  This  Is  established  by  wit- 
nesses who  testified  that  shortly  after  tJie 
wreck  they  examined  the  timbers  and  found 
marks  thereon  made  by  the  steel  at  about 
that  point  in  the  shaft  The  eager,  who  was 
on  the  same  platform  with  deceased,  says 
that  Immediately  after  the  steel  fell  It  caught 
In  the  timbers,  and  that  at  the  time  it  fell 
the  cage  was  not  Jarred  or  Jerked,  but  was 
running  smoothly.  It  also  appears  from  the 
testimony  that  the  cage  was  stopped  with 
the  deck  upon  which  the  eager  and  deceased 
stood  about  1  foot  above  the  floor  of  the  200- 
foot  level.  The  shoes  attached  to  the  cage 
which  ran  in  the  guides  were  about  6  feet 
above  the  floor  of  the  upper  deck.  Clearly, 
then,  this  Jog  could  not  have  caused  the  cas- 
ualty, because  of  the  fact  that  the  steel  fell 
from  the  grasp  of  deceased  when  the  cage. 
In  its  ascent,  was  so  far  below  it  that  it  could 
not  have  occasioned  any  Jar  of  the  case.  It 
appears,  then,  that  the  acts  of  negligence 
charged  in  the  complaint,  so  far  considered, 
were  not  proved.  Consequently  no  cause  of 
action  based  thereon  was  established. 

The  mere  fact  that  deceased  was  killed 
while  In  the  discharge  of  his  duties  does  not 
raise  the  presumption  that  the  negligence  of 
his  employer  was  the  cause  of  his  death. 
In  other  words,  where  the  evidence  leaves 
the  cause  of  an  Injury  unproved,  it  cannot  be 
attributed  to  defendant's  negligence  or  fault 
Borden  v.  Del.,  L.  &  W.  R.  Co.,  131  N.  Y. 
en,  30  N.  B.  586;  Sauer  v.  Union  Oil  Co..  43 
La.  Ann.  609,  0  South.  560;  Sorensen,  Adm'r, 
T.  Menasha  Paper  &  Pulp  Co.,  56  Wis.  338, 
14  N.  W.  446;  Wintuska's  Adm'r  ▼.  L.  &  N. 
B.  Co.  (Ky.)  20  8.  W.  819. 

It  Is  suggested  by  counsel  for  plaintiffs 
that  the  location  of  the  cage  in  the  shaft  at 
the  200-foot  level  may  be  accounted  for  by 
the  fact  that  It  dropped  back  after  being 
stopped  by  the  engineer.  The  cage  weighed 
something  over  a  ton,  and  there  Is  no  proof 
that  its  momentum  was  so  great  at  the  time 


of  the  casualty  that,  after  the  power  by 
which  It  was  being  raised  was  shut  off,  the 
mechanism  by  which  it  was  hoisted  was  such 
that  it  would  continue  to  ascend  for  a  dis- 
tance, and  then  drop  back.  A  fact  will  not 
be  presumed  which  there  is  no  testimony  to 
establish.  Mere  conjecttu-e  cannot  be  resort- 
ed to,  to  supply  the  place  of  either  direct  or 
inferential  proof. 

It  is  also  argued  by  coimsel  for  plaintiffs 
that,  because  witnesses  testified  they  noticed 
that  the  cage  was  Jarred  in  ascending  or 
descending  somewhere  between  the  400-foot 
level  and  the  surface,  therefore  it  might  be 
inferred  that  the  Jog  which  we  have  said 
the  testimony  establishes  was  located  at  the 
200-foot  level  may  have  caused  the  cage  to 
Jar  above  or  below  that  point.  There  are 
two  reasons  why  this  contention  Is  not  ten- 
able: (J)  The  Jog  referred  to  was  caused 
by  the  timbers  to  which  the  guide  plates 
were  attached  slipping  at  or  near  the  floor 
of  the  200-foot  level.  This  displacement  did 
not  affect  the  cage  guides  either  above  or  be- 
low the  Jog.  Then,  again,  the  testimony  is 
undisputed  that  at  the  time  the  steel  fell 
from  the  arms  of  deceased  the  cage  was 
running  smoothly.  (2)  The  effect  of  the  Jog 
as  alleged  in  the  complaint  was  to  cause  a 
Jar  or  Jerk  of  the  cage  in  passing  over  the 
Jog,  and  not  to  cause  it  to  Jar  or  Jerk  at 
any  other  point.  In  an  action  for  negligence, 
the  plaintiff  must  be  confined  to  the  acts  of 
negligence  alleged,  and  the  results  thereof, 
whereby  injury  was  caused,  as  stated  In 
his  complaint  It  appears  that  the  defend- 
ant had  installed  an  electric  bell  with  appli- 
ances whereby  the  engineer  could  be  sig- 
naled by  the  eager  when  upon  the  cage; 
that  in  addition,  there  was  a  bell  which 
could  be  operated  by  the  eager  when  the 
cage  was  In  motion  by  means  of  a  rope  sus- 
pended in  the  shaft  It  appears  that  a  sig- 
nal to  the  engineer  could  be  given  more 
quickly  by  means  of  the  electric  apparatus 
than  the  rope.  It  was  not  in  working  order 
on  the  day  the  deceased  was  injured,  and, 
for  this  reason,  It  is  urged  that  the  defend- 
ant was  guilty  of  negligence.  We  do  not 
deem  it  necessary  to  enter  Into  a  discussion 
of  the  question  of  whether  or  not  In  a 
proper  case,  the  defendant  might  be  regard- 
ed as  guilty  of  negligence  In  not  having  the 
electric  bell  in  condition  for  the  eager  to  sig- 
nal the  engineer,  because,  whatever  might 
be  the  conclusion  on  that  point.  It  Is  imma- 
terial In  the  presmt  case.  It  Is  manifest 
that  the  Inability  of  the  eager  to  signal  the 
engineer  by  means  of  the  electric  bell  did 
not  In  the  slightest  degree,  contribute  to  the 
injury  of  the  deceased.  According  to  the 
undisputed  testimony,  the  steel  which  fell 
from  his  arms  immediately  caught  in  the 
lining  of  the  shaft  and  that  the  shock  thuH 
caused  Instantly  communicated  to  the  en- 
gineer the  information  that  something  was 
wrong,  who  thereupon  stopped  the  cage  as 
soon  as  It  was  poasible  for  bim  to  do  so. 
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so  that  he  was  Informed  by  the  shock  caus- 
ed from  the  steel  catching  In  the  timbers 
that  the  cage  should  be  stopped  Just  as 
quickly  as  though  that  information  had  been 
conveyed  by  means  of  an  electric  signal,  and 
acted  accordingly.  Failure  ot  an  employer 
to  exercise  reasonable  care  to  provide  rea- 
sonably safe  appliances  to  guard  against  in- 
jury to  his  employes  Is  not  actionable,  un- 
less It  appears  that  such  failure  was  the 
cause  of  an  Injury. 

For  some  time  prior  to  the  date  deceased 
was  killed  the  defendant  had  promulgated 
a  rule  with  respect  to  carrying  steel  in  the 
cage.  This  rule  was  as  follows:  "All  min- 
ing tools  must  be  in  cars  or  lashed  on  the 
cage.  Men  must  not  carry  them  loose  in 
their  arms."  The  negligence  upon  which 
plaintUTs  rely  witb  respect  to  this  matter  Is 
that  the  company  failed  to  enforce  the  rule. 
There  is  a  conflict  in  the  testimony  as  to 
the  extent  this  rule  was  enforced;  It  being 
the  contention  of  counsel  for  plaintiffs  that  It 
had  been  abrogated,  while,  on  behalf  of  de- 
fendant, counsel  contend  that  it  had  not 
It  does  appear  that  for  a  time  after  the  rule 
was  first  posted  it  was  Implicitly  obeyed. 
We  do  not  think  it  is  necessary,  however,  to 
enter  upon  a  discussion  of  what  the  evidence 
may  disclose  with  respect  to  the  enforcement 
of  the  rule,  because  that  question  cannot  af- 
fect the  rights  of  either  of  the  parties  to  this 
action.  Neither  shall  we  undertake  to  deter- 
mine whether  the  failure  of  deceased  to  ob- 
serve the  rule  was  contributory  negligence, 
aa  contended  by  counsel  for  defendant  The 
rule  with  respect  to  the  manner  tools  should 
be  carried  in  the  cage  was  posted  so  con- 
spicuously that  employes  could  not  fall  to 
have  noticed  it.  This  of  itself  was  a  warn- 
ing to  them  that  to  carry  steel  In  the  cage 
other  than  in  the  manner  designated  by  the 
rule  was  dangerous.  A  rope  for  the  pur- 
pose of  lashing  It  had  been  provided  by  the 
defendant  and  placed  in  the  cage,  and  was 
there  at  the  time  the  deceased  entered  the 
cage  with  the  steel  In  his  arms.  The  danger 
of  carrying  steel  in  the  cage  except  It  was 
secured  was  obvious  to  any  person  of  rea- 
sonable Intelligence.  It  was  apparent  that 
if  steel  being  carried  In  the  cage  caught  In 
the  lining  or  timbers  of  the  shaft  the  result 
would  be  to  wreck  the  cage,  and  probably 
injure  its  occuiMtnts.  The  deceased  was  a 
young  man,  21  years  of  age.  He  had  been 
employed  on  the  mine  of  defendant,  as  we 
have  stated,  nearly  two  years,  and  for  a  con- 
siderable period  prior  to  his  injury  his  du- 
ties were  to  collect  and  carry  steel  on  the 
cage  from  the  workings  of  the  mine  to  the 
surface.  An  onployg  assumes  the  ordinary 
risks  and  dangers  Incident  to  the  employ- 
ment upon  which  he  enters,  and  in  which  he 
continues,  which  are  known  to  him,  or  which 
he  might  have  ascertained  as  a  person  of 
ordinary  prudence  in  his  situation  by  the 
exercise  of  ordinary  care  upon  his  part 
Denver   Tramway   Co^   v.   Nesbit    22   Colo. 


408,  45  Paa  406;  Iowa  O.  M.  Go.  y.  Dlefen- 
thaler,  32  Colo.  891,  76  Pac  981;  St  L.  Cord- 
age Co.  y.  Miller,  126  Fed.  495,  61  C.  O. 
A.  477,  63  L.  R.  A.  651.  It  Is  urged  by  coua- 
sel  for  plaintiffs  that  the  manner  In  which 
deceased  carried  the  steel  should  not  ex- 
cuse the  defendant  company,  because  the  eag- 
er was  a  vice  principal,  and  It  was  his  duty 
to  warn  the  deceased  that  this  particular 
method  of  carrying  the  steel  was  dangerous, 
or  was  not  a  proper  method  to  carry  It, 
and  that  It  was  also  his  duty  to  see  that  the 
rule  requiring  steel  to  be  lashed  to  the  cage 
was  enforced.  This  contention  is  without 
merit  From  the  record  before  us,  it  must  be 
presumed  that  deceased  was  aware  of  the 
danger  of  carrying  the  steel  unlashed.  It 
is  apparent  from  the  record  that  the  eager 
had  no  control  over  the  deceased,  nor  did 
he  attempt  to  exercise  any.  Neither  does  It 
appear  that  he  had  any  authority  to  control 
his  acts. 

It  Is  not  necessary  to  determine  the  other 
errors  assigned  by  counsel  for  the  defendant 
because  it  appears  from  the  record  that  the 
death  of  plaintiffs'  son  was  not  caused  by 
negligence  of  the  defendant 

For  this  reason  the  judgment  of  the  dis- 
trict court  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  It  is  so  or- 
dered, with  leave  to  plaintiffs  to  amend  their 
complaint.  If  so  advised. 

Reversed   and  remanded. 

STEELE,  a  J.,  and  MAXWELL,  J.,  con- 
cur. 


MASTIN  r.  BARTHOLOMEW. 

(Supreme  Court  of  Colorado.    Nov.  4.   190T. 

ReheariuK  Denied  D?c.  2,  1907.) 

1.  Tbiai.— Conduct  or  TbiaI/— Right  to  Op- 
en AND  Close. 

In  an  action  on  a  note  by  an  indorsee  there- 
of, where  an  affirmative  defense  and  counter- 
claim virtually  admit  all  the  alleications  of  the 
complaint,  but  a  separate  defense,  while  admit- 
ting the  note's  execution  and  nonpayment,  denies 
its  indorsement  and  transfer  by  the  payee  to 
plaintiff,  and  the  denial  is  not  waived,  the  bur- 
den is  on  plaintiff  to  prove  bis  onmersbip.  and 
it  is  not  error  to  refuse  to  permit  defendant  to 
open  and  close  in  introducinfc  evidence  and  ad- 
dressing the  jury. 

[E3d.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  46,  Trial,  i  47.] 

2.  Pleading— -RBPLioATioN—SurFicwNcv. 

In  an  action  on  a  note  given  in  payment 
for  an  automobile,  where  the  answer  sets  up  a 
warranty  and  its  breach,  and  alleges  facts  as 
constituting  fraudulent  representations  in  effect- 
ing the  sale,  a  replication  denying  that  plaintiff 
"made  any  false,  untrue  and  fraudulent  state- 
ments and  representations,"  etc..  to  defendant, 
and  that  defendant  was  damaged  thereby,  does 
not  traverse  the  affirmative  averments,  aince  it 
is  merely  a  conclusion  of  the  pleader,  and  in  the 
conjunctive,  instead  of  the  disjunctive. 

FEd.  Note. — For  cases  in  point,  see  Cent  Dijc.' 
vol.  39.  Pleading,  $$  12-28%,  343.] 

3.  Same. 

Affirmative  averments  in  an  answer  of 
fraudulent  representations  by  jjlaintiff  and  his 
agent  in  a  sale«  are  not  pnt  in  issue  by  a  repll- 


Digitized  by  VjOOQ  IC 


Colo.) 


MASTIN  ▼.  BARTHOLOMEW. 


68S 


cation  xtatloe  that  plaintiff  has  not  and  caaoot 
obtain  sufficient  informadon  upon  which  to  base 
a  belief,  ainca  plaintiff  ia  pccaumed  to  know 
what  be  and  liis  axent  aald  and  did  in  effectins 
the  Bale. 

4.  Saii»— SnmciEHCT— NAinwo  Plbadings— 
Necxbsitt. 

It  «s  not  necesaarf  to  give  a  pieadinK  any 
Itarticnlar  name.  If  it  state  facta  constitutins 
a  good  cause  of  action  or  defense,  it  is  sufficient. 

elM.  Note.— For  cases  In  point,  see  Cent.  Dig. 
89,  Pleading,  {  5^.] 

B.  BaUEB  —  EXFSKSS    Waxrartt  — Bbbach  — 
PUBAOIIfO. 

An  answer  alleging  that  plaintiff  and  his 
agent  made  to  defendant,  aa  a  statement  of  fact 
and  not  of  opinion,  a  positive  affirmation,  at 
tiM  tioM,  and  aa  part  of  a  contract  of  sale,  that 
an  antomobile  sMd  was  in  first-class  condition, 
etc.,  and  that  it  was  suitable  for  the  particular 
punose  for  which  defendant  wanted  it,  of  which 
plaintiff  was  advised,  and  that  it  was  not  in 
that  condition,  which  defendant  afterwards  dis- 
eoTcred,  sofficiently  pleads  an  express  warranty 
and  its  breach. 

SEJd.  Note.— For  ra!<es  in  point,  see  Cent.  Dig. 
.  48,  Sales,  M  1239.  1241.] 

9.  Tbiai,  —  InsTBUcnons  —  AppucATioif  ro 

Cask. 

Where  it  is  alleged  and  proof  offered  that 
a  seller  expressly  warranted  the  article  sold  to 
be  in  thoroughly  good  roodition,  it  is  error  to 
ctiarge  that,  in  the  absence  of  fraud,  the  rule  of 
caTeat  emptor  applies,  -nd  that  no  express  war- 
lanty  is  pleaded  or  sought  to  be  proved  in  the 
case,  since  the  charge  is  controverted  by  both  the 
pleading  and  proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Ml.  46,  Trial,  Si  987-596.1 

7.  Saus  —  RisoiBsiON  BT  BiTTXB— Tun  fob 

Maxiro. 

It  is  not  necessary  that  a  buyer  rescind  a 
■ale  immediately  npon  his  discovery  of  defects 
in  the  article  purchased,  bat  he  has  a  reasonable 
time  for  «samination,  and  a  reasonable  time  to 
rescind  after  his  discovery  of  a  breach  of  war- 
ranty or  of  fraud  that  vitiated  the  sale. 

[Ed.  Note.- For  cases  In  point,  see  Cent.  Dig. 
vol.  48,  Sales,  H  313-817.] 

&  APPBAI.  —  BBVMW  —  iNrTEUOnOHB  —  Bv- 
I9BRCB. 

The  evidence  may  be  reviewed  on  appe&l  to 
4slsnnine  the  applicability  and  correctneaa  ef 
tnatmctiona  basea  npon  it,  though  no  objection 
waa  made  to  the  Judgment. 

AK>eal  from  Dlatrlct  Court,  City  and  Comi- 
ty of  Denver;  F.  T.  Jobnaon,  Jndgo. 
-  Action  by  Haywood  B.  Bartbolomeir 
MBlnt  James  W.  Mastln.  Judgment  for 
platntUt,  and  defendant  appeals.  Revetaed 
and  remanded. 

Blclcsler,  McLean  &  Bennett  and  Bickaler, 
Bennett  &  Nye,  for  appellant  Van  Ciae  ft 
Orant,  for  ai^ellee. 

GAMPBBLI/,  J,  TbiB  iB  an  action  by  Qie 
bolder  (transferee)  of  a  negotiable  promla- 
aory  note  against  the  maker.  The  complaint 
ia  in  the  usual  form,  alleging  execntion  and 
AtXlyerj  of  tbe  note  by  defendant  to  the 
payee  therein  named,  Ita  subsequent  Indorse- 
ment and  transfer  before  maturity  by  payee 
to  plalntur,  who  la  alleged  to  be  still  the 
legal  owner  and  bolder,  and  nonpayment. 
Tbe  answer  admits  execution  of  the  note  and 
nonpayment,  but  denies  the  otber  allegationa 
at  tile  complaint    Aa  a  second  and  sqtarate 


defense,  it  is  averred  that  the  parties  to  the 
action  are  both  physicians  In  the  city  of  Den- 
ver, and  that  defendant,  being  deslrons  of 
ptirchaslng  an  electric  wagon  or  automobile 
for  use  in  his  profession,  applied  to  a  dealer, 
who  was  acting  as  the  agent  of  plaintiff  in 
the  sale  of  a  second-band  electric  automo- 
bile. Defendant  told  the  agent  that  be  wish- 
ed a  madilne  which  was  In  good  condition 
and  perfect  In  all  its  parts,  and  that  could 
be  used  by  him  In  performing  the  duties  of 
his  profession,  and  was  informed  by  tbe 
agent  that  his  principal  (the  plaintiff  herein) 
bad  assured  him  (tbe  agent),  which  plaintiff 
himself  afterwards  confirmed,  that  tbe  auto- 
mobile was  In  good  and  iwrfect  condition,  the 
batteries  were  all  right,  and  plaintiff  gave  aa 
bis  only  reason  for  aelllng  that  he  was  unable 
to  get  the  electric  cmnpany  to  pat  into  his 
bam,  where  he  stored  tbe  machine,  the  wires 
and  charging  apparatus.  The  answer  pro- 
ceeds to  say  that  relying  upon  plaintiff's  rep- 
resentatlona  as  to  ita  condition  and  quality, 
defendant  purchased  tbe  antomobile  at  a 
certain  price,  part  of  which  waa  paid  In  mon- 
ey, and  tbe  promissory  note  here  sued  npoa 
represented  the  balance  thereof;  that  the 
note,  although  made  direct  to  the  agent  was 
afterwards  transferred  to,  and  at  all  times 
has  been  the  property  of,  plaintiff,  and  that 
such  note  was  executed  solely  because  d»' 
fendant  relied  npon  the  representations  of 
plaintiff  as  to  tbe  soundness  and  thoroughly 
good  condition  of  the  vehicle;  that  the  note 
was  without  consideration,  and  tliat  such  rep- 
resentations of  plaintiff  to  defendant  were 
false  In  every  particular,  and  known  by 
plaintiff  to  be  false  at  tbe  time  they  were 
made;  that  the  machine  proved  to  be  utterly 
tmflt  for  tbe  purpose  for  which  defendant 
bought  it;  that  tlie  batteries  were  unsafe  and 
would  propel  tbe  machine  only  for  a  short 
distance  before  tliey  Isad  to  be  recharged. 
Substantially  tbe  same  matters  were  set  up 
In  the  answer  aa  a  counterclaim.  In  wbidi  de- 
fendant aska  for  damages  which  resulted 
from  Us  acting  npon  tbe  alleged  fraudulent 
representations;  and  since,  as  be  alleged,  be 
bad  returned  the  antomobile  to  tbe  plaintiff, 
he  asked  for  a  decree  rescinding  tlie  cmttrac^ 
and  for  tbe  delivery  to  him  Of  tbe  note.  Tbs 
repllcatioa  admlta  the  sals  by  plaintiff's 
agent  and  tliat  plaintiff  took  the  promissory 
note  as  pert  of  tbs  pureliase  price.  It  de> 
nies  tliat  plaintiff  "made  any  false,  nntrus 
and  fraudulent  statAnents  and  representa- 
tiona  to  tbe  said  defendant"  and  that  d^end* 
ant  was  damaged  by  reason  thereof.  As  to 
tbe  other  allegations  of  the  answer  and 
counterclaim,  the  plaintiff  says  tliat  he  can- 
not obtain  sufficient  knowledge  or  informa- 
tion npon  which  to  base  a  belief.  Upon  thess 
issues,  tbe  case  waa  tried  to  a  Jury,  and  r^ 
suited  in  a  verdict  for  plaintiff  for  tlie  full 
amount  of  the  principal  and  Intereat  of  ths 
note,  upon  which  Judgment  was  rendered. 
Defendant  appeals. 
1.  Defendant  says  that  ths  trial  court  ai^ 
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nd  In  not  pennlttlng  him  to  open  and  close 
In  Introducing  evidence  and  addressing  the 
Jury;  tbe  point  being  that,  under  tbe  Issues 
made  by  the  pleadings,  tbe  burden  of  proof 
was  upon  him.  Tbe  afflrmatlve  defense  and 
counterclaim,  by  the  failure  to  deny,  coupled 
with  direct  allegations,  virtually  admit  all 
of  the  allegations  of  tbe  complaint;  but  one 
of  the  defenses  of  the  ans-ver  is  a  general  de- 
nial of  tbe  allegations  of  tbe  complaint  not 
expressly  admitted.  In  this  distinct  and  sep- 
arate defense,  there  was  an  admission  of  the 
execution  of  the  note  and  its  nonpayment 
but  the  indorsement  and  transfer  by  payee 
to  plaintiff  were  denied.  Hence  It  was  neces- 
sary, as  tbe  trial  court  ruled,  for  plaintiff, 
before  be  could  recover,  to  show  his  owner- 
ship, which,  if  it  was  in  him,  resulted  from 
tbe  Indorsement  and  transfer.  True,  de- 
fendant might  orally  waive  or  withdraw  his 
denial  of  tbe  transfer,  but  he  did  not  do  so. 
There  was  no  error  of  the  court  In  rejecting 
this  request  of  defendant.  The  judgment, 
however,  must  be  reversed  because  of  prejudi- 
cial error  In  tbe  Instructions.  Such  error  is 
clearly  apparent,  both  under  the  evidence  and 
the  affirmative  allegations  of  tbe  answer. 

First  It  may  be  said  that  tbe  replication 
does  not  traverse  these  afflrmative  averments. 
The  denial  of  the  alleged  fraud  is  merely  a 
conclusion  of  tbe  pleading:  and  Is  in  the 
conjunctive,  instead  of  the  disjunctive. 
There  is  no  denial  of  the  alleged  facts  set 
out  in  the  answer  which  constitute  tbe  fraud 
or  tbe  warranty  and  its  breach.  Tbe  further 
attempt  to  put  them  In  issue  by  saying  that 
plaintiff  has  not  and  cannot  obtain  sufficient 
knowledge  or  Information  upon  which  to  base 
a  belief  is  wholly  ineffective,  because  he  is 
presumed  to  know  what  he  himself  and  bis 
agent  said  and  did.  To  such  defects,  how- 
ever, defendant  seems  not  to  have  objected. 
We  pass  next  to  a  consideration  of  the  an- 
swer, and  the  evidence  offered  in  Its  support. 

The  plaintiff  expresses  In-  bis  brief  some 
doubt  as  to  what  defense  or  defenses  tbe  de- 
fendant intended  thereby  to  plead,  whether 
fraud  in  obtaining  tbe  note,  or  want  of  con- 
sideration, total  or  partial,  but  finally  con- 
cludes that  tbe  Intention  was  to  plead  a  want 
of  consideration.  It  is  not  necessary  that 
any  particular  or  technical  name  be  given  to 
a  pleading.  If  it  state  facts  which  constitute 
a  cause  of  action  or  defense,  it  is  good.  An 
examination  of  this  answer  shows  that  sev- 
eral good  defenses  are  commingled  in  one 
statement  There  is,  in  effect  a  plea  of  an 
express  warranty  and  its  breach,  fraudulent 
representations  sufficient  to  avoid  tbe  con- 
tract of  sale,  a  total  or  partial  failure  of  con- 
sideration for  the  note  because  of  fraudulent 
representations,  and  an  Implied  warranty  and 
breach.  We  are  not  called  upon  to  decide 
whether  either  of  these  defenses  is  uncertain, 
or  otherwise  defectively  pleaded,  or  should 
be  separately  stated,  because  plaintiff  inter- 
posed no  objection  below  or  here  that  sev- 
eral distinct  defenses  were  embodied  in  one 


statement,  or  that  therein  other  salutiry 
rules  of  pleading  were  violated.  It  is  en- 
tirely safe  to  say  that  there  is  pleaded  what 
In  law  amounts  to  an  express  warranty  and 
its  breach.  It  Is  not  neces.sary  to  constitute 
a  warranty  that  any  particular  form  of 
words  shall  be  used.  In  Benjamin  on  Sales 
(7th  Ed.)  S  613,  the  learned  author  quotes 
with  approval  the  following:  "It  was  right- 
ly held  by  Holt  C.  J.,  and  has  been  miiformly 
adopted  ever  since,  tbat  an  affirmation  at  tbe 
time  of  a  sale  Is  a  warranty,  provided  it  ap- 
pear In  evidence  to  have  been  so  Intended." 
It  sufficiently  appears  In  this  answer  that 
plaintiff  himself,  as  well  as  by  his  agent 
made,  as  a  statement  of  fact,  and  not  of  opin- 
ion, a  positive  affirmation  at  tbe  time,  and 
as  part  of  the  contract  of  sale,  that  the  auto- 
mobile was  in  first-class  condition,  that  tbe 
batteries  were  all  right  and  represented  to 
defendant  that  it  was  in  good  condition  and 
suitable  for  the  particular  purpose  for  which 
he  wanted  it,  of  which  plaintiff  was  advised, 
and  that  the  thing  purchased  was  not  in  that 
condition,  which  defendant  afterwards  dis- 
covered. Many  authorities  show  that  this 
answer  sufficiently  sets  forth  an  express  war- 
ranty and  Its  breach.  In  Danfortb  &  Co.  v. 
Crooksbanks,  68  Mo.  App.  311,  speaking  of 
the  answer  in  tbat  case,  whicli  was  quite 
similar  to  the  one  before  us.  the  court  said 
that  It  admitted  tbe  execution  of  the  note, 
and  as  a  defense  pleaded,  that  the  considera- 
tion was  the  purchase  of  a  horse;  tbat  the 
horse  was  purchased  for  a  certain  purpose, 
which  fact  was  known  to  tbe  plaintiff;  and 
that  in  order  to  induce  defendant  to  make 
the  purchase,  plaintiff  falsely  represented  to 
defendant  that  the  horse  was  perfectly  sound 
and  fit  for  the  use  contemplated,  and  defend- 
ant, relying  upon  plaintiff's  representationj?, 
was  Induced  thereby  to  purchase  the  horse 
and  execute  the  note  sued  upon;  that  tbe 
horse  was  unsound  and  unfit  for  the  purpose 
for  which  It  was  purchased.  The  court  said 
that  tbe  deceitful  affirmation  averred  in  the 
answer  was  a  sufficient  averment  of  a  war- 
ranty, and  stated  the  general  doctrine  to  be 
that  a  warranty  is  express  when  the  seller 
makes  an  affirmation  with  respect  to  the 
article  sold,  pending  tbe  treaty  of  sale,  upon 
which  It  is  intended  that  the  buyer  shall  rely 
In  making  the  purchase.  See.  also,  Bergeier 
T.  Michael.  84  Wis.  627,  54  N.  W.  995 ;  Drew 
V.  Edmunds,  60  Vt.  401,  15  Atl.  100,  6  Am. 
St  Rep.  122.  In  Shippen  v.  Bowen,  122  U. 
S.  575,  7  Sup.  Ct  1283,  30  L.  Ed.  1172,  tbe 
court  said  that  no  particular  phraseology  of 
words  is  necessary  to  create  a  warranty,  and 
quotes  with .  approval  the  statement  of  tbe 
rule  in  such  cases  laid  down  by  the  Court  of 
Appeals  of  Maryland  in  Osgood  v.  Lewis, 
2  Har.  &  G.  4K>,  18  Am.  Dec.  317:  "Any 
affirmation  of  tbe  quality  or  condition  of  the 
thing  sold  (not  uttered  as  matter  of  opinion 
or  belief),  made  by  the  seller  at  the  time  of 
sale,  for  the  purpose  of  assuring  the  buyer  of 
the  truth  of  the  fact  affirmed,  and  inducing 
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Iilin  to  make  the  pnrchase,  If  so  recelyed  and 
relied  on  by  the  purchaser,  Is  an  express  war- 
ranty. And  In  cases  of  oral  contracts,  on  the 
existence  of  these  neqessary  ingredients  to 
such  a  warranty,  It  is  the  province  of  the 
jnry  to  decide,  upon  considering  all  the  cir- 
cumstances attending  the  transaction."  In 
Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S. 
108,  3  Sup.  Ct  537,  28  L.  Ed.  8G,  will  be  found 
«n  instructive  discussion  of  the  law  of  war- 
ranty as  applied  to  the  sales  of  personal 
property.  Milwaukee  K.  M.  Co.  v.  Hamacek, 
115  Wis.  422,  01  N.  W.  1010;  New  Birdsall 
Co.  V.  Keys,  90  Mo.  App.  408,  74  S.  W.  12; 
Boothby  v.  Scales,  27  Wis.  C2C;  Cummins  v. 
Ennis,  4  PeunewUl  (Del.)  424,  56  Atl.  377; 
Perry  v.  Johnston.  59  Ala.  648;  Goodale  ▼. 
Middaugh,  8  Colo.  App.  223,  231,  40  Pnc.  11 ; 
Pursel  v.  Teller,  10  Colo.  App.  488,  51  Pac. 
436 ;  9  Cyc.  213  et  seq. 

The  evidence  here  was  conflicting.  That 
•offered  by  defendant  tended  to  show  that 
plaintiff  positively  affirmed  as  a  fact  within 
his  own  knowledge  the  thoroughly  good  oon- 
•ditlon  of  the  automobile  which  he  had  owned 
and  used  for  about  two  years;  that  defend- 
ant relied  upon  this  representation,  knew 
nothing  whatever  about  such  machines,  and 
never  had  had  any  experience  in  handling  or 
using  them,  of  which  plalntift  was  advised; 
that  it  was  bought  for  a  particular  purpose, 
which  was  made  known  to  plaintiff;  that, 
4ifter  testing  the  machine  for  a  reasonable 
time,  defendant  discovered  that  it  was  not 
In  good  condition,  and  was  unfit  for  the  pur- 
pose for  which  he  bought  it,  and  then  ten- 
dered it  to  plaintiff  and  demanded  the  re- 
turn of  the  note.  The  evidence  In  behalf  of 
plaintiff  tended  to  show  that  defendant 
bought  the  machine  after  an  Inspection  and 
examination  of  it;  that  he  did  not  rely  upon 
the  representations  of  plaintiff  as  to  its  con- 
dition, but  upon  his  own  judgment,  and  that 
Of  persona  other  than  plaintiff  and  plaintiff's 
agent.  Such  being  the  pleadings  and  the 
•evidence,  It  was  essential  that  the  court  cor- 
rectly Instruct  with  reference  to  the  law 
of  the  case.  In  instruction  No.  2  the  court 
said:  "The  Jury  are  Instructed  that  In  all 
cases  of  sale  of  personal  property  between 
private  parties  situated  as  here  a  warranty 
of  title  Is  Implied,  but  not  a  warranty  of 
■quality."  The  court  proceeded  in  the  same 
Instruction  to  say  that,  in  the  absence  of 
fraud,  the  rule  Is  caveat  emptor,  and,  fur- 
ther on  in  the  same  Instruction,  said  that  no 
express  warranty  is  pleaded  or  sought  to  be 
proven.  This  was  an  Incorrect  statement, 
and  constitutes  a  most  serious  and  preju- 
•dlcial  error  to  defendant  under  the  facts  of 
this  case.  Authority  for  the  first  sentence  is 
«ald  to  be  section  611  of  Benjamin  on  Sales 
(Barrett's  7th  Ed.),  where  the  author  states 
the  general  rule  to  be  that  no  warranty  of 
the  quality  of  a  chattel  Is  Implied  from  the 
mere  fact  of  sale.  If  such  were  this  case, 
the  Instruction  might  be  correct,  and,  in  the 
Absence  of  fraud,  deceit,  or  express  or  im- 


plied warranty,  where  buyer  has  full  oppor- 
tunity to  inspect  and  stands  on  equality  with 
seller,  probably  would  be  right.  But  here 
there  were  both  allegation  and  proof  that 
the  seller  expressly  warranted  the  automo- 
bile to  be  In  thoroughly  good  condition.  The 
court's  assumption  and  statement  in  this  in- 
struction as  to  the  nature  of  the  pending 
case  la  therefore  controverted  both  by  de- 
fendant's pleading,  and  by  the  testimony 
produced  by  him  In  Its  support  See,  fur- 
ther, Benjamin  on  Sales,  §|  6^14,  001,  Ameri- 
can note,  p.  662.  In  instruction  No.  5  the 
court  said,  among  other  things  in  connec- 
tion with  that  subject,  that  rescission  must 
be  made  as  soon  as  buyer  discovers  the  de- 
fects in  the  aiticle  purchased.  This  is  not 
the  law.  A  buyer  has  a  reasonable  time  for 
examination,  and  a  reasonable  time  to  re- 
scind after  he  has  discovered  that  there  has 
been  a  breach  of  warranty,  or  that  fraud  was 
committed  that  vitiated  the  sale.  9  Cyc. 
435.  Other  Instructions  objected  to  we  do 
not  consider,  because,  in  the  light  of  the 
foregoing  discussion,  it  is  not  likely  that 
they  will  again  be  given. 

The  contention  of  plaintiff  that  the  objec- 
tion to  these  instructions  is  not  available  on 
this  review  to  defendant  because  the  objec- 
tions and  exceptions  thereto  were  not  prop- 
erly taken,  and  because  there  was  no  objec- 
tion made  or  exception  taken  to  the  Judg- 
ment as  rendered,  has  no  merit.  If  the  in- 
structions which  were  given  had  been  in  the 
nature  of  a  general  charge,  the  point  might 
be  good,  but  these  Instructions  are  separately 
numbered,  and  the  defendant  properly  ob- 
jected to  each  one  and  saved  his  exceptions 
In  the  manner  which  we  have  repeatedly  ap- 
proved. If  it  be  true  that  no  objection  to  the 
Judgment  was  made  by  defendant,  that  would 
preclude  this  court  from  examining  the  evi- 
dence for  the  purpose  of  determining  Its  suffi- 
ciency or  insufficiency  to  support  the  verdict 
upon  which  the  same  was  rendered;  bat  we 
may,  and  it  Is  our  duty  to,  examine  the  evi- 
dence for  the  purpose  of  determining  the  ap- 
plicability and  correctness  of  the  Instructions 
based  upon  It.  This  is  expressly  ruled  in  Alta 
Inv.  Co.  T.  Worden,  25  Colo.  215,  53  Pac. 
1047.  As  already  Indicated,  the  replication 
did  not  put  in  Issue  the  affirmative  matters 
of  the  answer,  and  the  answer  itself,  as 
well  as  the  counterclaim,  may  be  somewhat 
indefinite,  and  perhaps  not  sufficiently  full 
to  advise  plaintiff  of  the  precise  nature  of 
the  defense,  yet  no  objection  thereto  was 
made  by  the  respective  parties.  But  the  an- 
swer was  sufficient  to  Justify  the  admission 
of  evidence  in  supiwrt  of  an  express  war- 
ranty and  Its  breach,  as  well  as  fraudulent 
representations  that  would  vitiate  the  sale, 
and  such  evidence  was  admitted,  and  the  ap- 
propriate instructions  should  have  been  giv- 
en. If  the  parties  desire,  they  may,  upon 
such  terms  as  are  Just,  amend  their  plead- 
ings. 

For  the  errors  mentioned,  the  Judgment  is 
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reversed,  and  the  cause  remanded  for  a  new 
trial. 
Reversed. 

STEELE,  C.  J.,  and  GABBERT,  J.,  con- 
cur. 


HARTFORD  FIRE  INS.  CO.  v.  Il.VMMOND. 

LIVERPOOL  &  LONPOX  &  GLOBE  INS. 

CO.  V.  SAME. 

(Supreme    Court   of    Colorado.    Nov.    4.    1007.) 

1.  CONTISTJANCE  —  ABSENT     WITNESSES  —  AD- 

uissioN  OF  Facts. 

Under  the  express  provisions  of  Code  Civ. 
Proc.  S  177,  defendant's  api)lication  for  a  con- 
tinuance for  absenee  of  a  witness  wns  properly 
denied  where  plaintiff  admitted  that,  if  the  wit- 
neKS  was  present,  be  would  testify  as  Atated  in 
the  affidavit  for  a  continuance. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Di)?. 
vol.  10,  Continuance,  S  115.1 

2.  Same— Absence  of  Attobney. 

Where  defendants  were  represented  by  able 
counsel,  and  it  was  not  shown  that  he  did  not 
fully  present  the  matters  on  which  defendants 
relied  or  that  defendants  were  in  any  way  preju- 
diced because  they  were  not  represente<i  by  other 
counsel,  the  denial  of  a  continuance  because  de- 
fendant's main  attorney  was  too  ill  to  attend  the 
trial  was  not  an  abuse  of  the  trial  court's  dis- 
cretion. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10.  Continuance,  SJ  51-r)7.1 

3.  New  Tbiai^-Osounds— .Vbsesce  or  Wit- 
ness—Diligence  OP  Pabty. 

Where  a  continuance  for  the  absence  of  a 
witness  was  denied  because  plaintiff  adniitted 
that,  it  the  witness  wns  present,  he  would  testi- 
fy as  stated  in  the  affidavit  for  a  continuancj, 
defendant  was  not  entitled  to  a  new  trial  be- 
cause the  witness,  if  present,  would  have  testi- 
fied to  matters  in  addition  to  those  recited  in 
tlie  application  for  a  continuance. 

4.  Appeal—Vebdict— Conflicting  EvinENCE 
—Review. 

A  verdict  supported  by  competent  testimony 
on  an  issue  on  which  the  evidence  wns  confiict- 
ing,  fairly  submitted,  will  not  be  disturbed  on 
appeal. 

[I'M.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  SS  3935^937.1 
R.  Insurance— Proof  of  I^oss— Waiver. 

Where  defendant  insurance  companies  re- 
fu.sed  to  pay  a  loss,  not  because  of  the  absence 
of  a  statement  or  proof  of  loss,  but  because  they 
<>ontended  insured  overestimated  the  amount,  in- 
sured's failure  to  file  proofs  of  loss  as  required 
by  the  policies  was  waived. 

[Ed.  Note.— For  cases  in  point,  sec  Cent.  Din. 
vol.  28,  Insurance,  §$  1367-1373.] 

Appeal  from  District  Court,  Otero  County ; 
John  H.  Voorhees,  Judfte. 

Actions  by  George  Hammond  against  the 
Hartford  Fire  Insurance  Company  and 
against  the  Liverpool  &  I^ondon  &  Globe  In- 
surance Company.  From  a  Judgment  In  favor 
of  plalntlflC  In  each  case,  defendants  appeal. 
Affirmed. 

Sylvester  G.  Williams,  for  nppellniits.  O. 
O.  Iless,  for  appellee. 

B.VILEY,  J.  The  same  questions  are  pre- 
.seutod  in  each  of  these  cases,  and  we  will 
therefore  dispose  of   them    iu  one  opluloii. 


The  first  contention  Is  that  the  court  should 
have  granted  a  continuance  of  the  trial,  asked 
for  by  defendants,  appellants  here.  It  ap- 
pears that  Charles  F.  laawklns  was  a  mate- 
"lal  witness  on  behalf  of  the  defendants, 
and  that  he  was  ill  and  unable  to  attend  the 
trial.  Because  of  his  absence  defendants  re- 
quested a  postponement,  and  filed  an  affi- 
davit wherein  were  stated  the  facts  which 
Hawkins  had  been  expected  to  testify  to. 
Plaintiff  objected  to  a  continuance,  and  ad- 
mitted that,  If  the  witness  Hawkins  were 
present,  he  would  testify  ns  stated  In  the 
iffldavlt.  When  this  was  done,  the  applica- 
tion for  a  continuance  upon  that  ground  was 
properly  overruled.  Code  of  Civil  Proc.  { 
177;  Baldwin  Coal  Co.  v.  Davis,  15  Colo. 
App.  371,  02  Pac.  1041;  Florence  Oil  Co. 
v.  on  Well  Supply  Co.  (Colo.)  87  Pac.  1077. 
It  also  api)eared  by  the  application  for 
the  continuance  that  Sylvester  G.  Williams, 
attorney  for  defendants,  was  111  and  unaWe 
to  attend  the  trial.  The  defendants  appear 
to  have  been  represented  by  able  counsel, 
and  there.  Is  no  showing  that  the  counsel 
who  tried  the  eases  did  not  fully  present 
the  matters,  upon  which  defendants  rely, 
to  the  court  and  the  Jury,  or  that  the  de- 
fendants were  In  any  way  prejudiced  because 
of  not  being  represented  by  other  counsel  at 
the  crial.  In  tl-.e  case  of  Reynolds  v.  Camp- 
ling. 23  Colo.  105,  4C  Pac.  C3J),  It  appears  that 
the  appellant  at  the  time  of  the  trial  asketl 
for  a  continuance  because  of  the  absence  of 
Mr.  Il-.ijfhes.  This  court  said :  "Perhaps  Mr. 
Hushes  was  more  familiar  with  the  contro- 
versy than  Mr.  Dines,  and  for  this  reason 
could  have  been  of  more  a.<<Blstance  to  the 
defendant,  but  this  would  not  entitle  defend- 
ant to  a  continuance  as  a  matter  of  law.  A 
large  discretion  Is  vested  In  the  trial  courts 
with  reference  to  such  matters,  and  this  dis- 
cretion should  be  exercised  according  to  the 
circumstances  of  each  case."  Other  authori- 
ties to  the  same  effect  are  Byers  v.  McPhee, 
4  Colo.  20-1;  Roberts  v.  People,  9  Colo.  458. 
13  Pac.  030.  We  cannot  see  that  the  defend- 
ants were  prejudiced  by  the  action  of  the 
court,  or  that  there  was  any  abuse  of  the  dis- 
cretion vested  in  the  court  In  such  cases. 
Defendants  requested  a  new  trial.  This  ap- 
plication was  based  uiion  several  grounds, 
only  two  of  which  are  argueil  In  the  brief, 
uumely,  that  defendants  were  prejudiced 
be<-uuse  of  the  unavoidable  absence  of  Mr. 
Williams  the  counsel,  and  It  Is  contended 
that,  however  able  the  counsel  might  have 
been  who  reiiresented  defendants  at  the  trial, 
lie  was  not  as  well  Informed  as  to  the  par- 
ticulav.s  of  the  cu.<o  as  Mr.  Williams.  As 
has  been  seen  iu  the  case  of  Reynolds  v. 
Campling,  supra,  this  does  not  afford  defeiid- 
uuts  the  right  to  a  continuance  as  a  matter  of 
law,  and,  of  course,  after  the  application  for 
a  continuance  had  been  refused,  it  would  not 
afford  ground  for  a  new  trial.  The  defend- 
ants claim,  also.  In  this  application  that,  if 
the   witness   Hawkins    had   been    there,    he 
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would  have  testified  to  some  matters  in  ad- 
dition to  tbose  set  forth  in  the  application 
for  a  continuance.  This  does  not  afford 
ground  for  a  new  trial,  because  the  defend- 
ants should  have  set  forth  fully  in  their  affi- 
davit all  that  they  expected  to  prove  by  the 
absent  witness. 

The  insurance  policies  upon  which  these 
actions  were  brought  contained  a  clause  to 
the  effect  that,  in  the  event  of  a  disagreement 
as  to  the  amount  of  loss,  the  same  should  be 
ascertained  by  two  competent  and  disinter- 
ested appraisers,  the  insured  and  the  com- 
'mny  each  to  select  one  and  those  two  to 
select  a  competent  umpire,  and,  in  the  event 
of  the  disagreement  of  the  two,  the  differ- 
ences to  be  submitted  to  the  umpire.  This 
was  not  done.  There  is  evidence  tending  to 
show  that  the  defendants  appointed  an  ap- 
praiser residing  at  Pueblo,  and  that  the 
plaintiff  appointed  an  appraiser  residing  at 
Rocky  Ford,  the  city  in  which  the  loss  by  fire 
was  sustained.  For  some  reason  which  is 
not  apparent,  these  two  appraisers  failed  to 
meet,  the  defendant  companies  contending 
that  they  received  no  notice  of  the  appoint- 
ment of  the  plaintiff's  appraiser,  and  plaintiff 
contending  that  he  had  notified  them.  After 
several  weeks,  the  plaintiff  repaired  the  dam- 
age to  the  property  in  order  to  avoid  the 
vacating  the  the  premises  by  his  tenant,  and 
then  brought  this  action.  Defendants  con- 
tended that  the  plaintiff  should  not  have 
been  permitted  to  recover  in  this  action,  be- 
cause the  matter  should  have  been  submitted 
to  the  appraisers  to  determine  the  amount  of 
the  loss  before  the  action  was  brought  The 
court's  instructions  to  the  Jury  were  to  the 
effect  that,  if  the  failure  to  have  the  dam- 
ages appraised  was  the  fault  of  the  plaintiff, 
they  should  find  for  the  defendants,  and,  if 
the  fault  was  with  the  defendants,  they 
should  find  for  the  plaintiff.  These  instruc- 
tions were  proper,  the  jury  found  for  the  plain- 
tiff, and  this  finding  is  supi>orted  by  competent 
testimony.  The  question  having  been  fairly 
submitted  to  the  Jury,  we  will  not  disturb 
their  findings. 

The  policies  also  contained  a  provision  that. 
In  case  of  loss  by  fire,  the  Insured  should 
within  00  days  thereafter  render  a  state- 
ment to  the  company,  signed  and  sworn  to  by 
the  Insured,  and  containing  a  statement 
called  the  proof  of  loss.  This  was  not  fur- 
nished, and  it  is  contended  that  they  should 
not  &e  held  to  pay  the  loss  because  of  the 
absence  of  such  statement.  At  the  time  of 
the  fire  the  plaintiff  immediately  notified  the 
local  ajcents  of  the  companies,  and  they  by 
wire  notified  tne  companies  themselves  at 
their  home  ofllces.  Shortly  after  that,  ef- 
forts were  made  upon  the  part  of  the  plain- 
tiff and  representatives  of  the  defendants 
to  determine  the  amount  of  the  loss,  adjust 
the  same,  and  arrive  at  a  settlemenL  This 
they  were  unable  to  do.  The  defendants  then 
appointed  their  appraiser,,  and  the  plaintiff 
appointed  his  as  hereinbefore  stated.    It  was 


held  in  Hartford  Ins.  Co.  v.  Smith,  3  Colo. 
425:  "There  must  be  a  substantial  compli- 
ance with  the  terms  of  the  policy  in  fur- 
nishing the  preliminary  proofs  before  the 
assured  is  entitled  to  any  indemnity  in  the 
case  of  loss,  unless  the  company  waived  the 
defects  in  the  proofs  or  waived  the  proofs 
altogether  by  putting  a  refusal  to  pay  on 
other  grounds."  The  refusal  to  pay  in  this 
case  was  not  because  of  the  absence  of  this 
statement  or  proof  of  loss,  but  because  it 
was  contended  that  the  insured  overestimated 
the  amount  of  his  loss,  and,  having  based  the 
refusal  upon  grounds  other  than  the  at>- 
•lence  of  the  preliminary  proof,  it  is  well 
settled  that  that  objection  was  waived.  At- 
lantic Ins.  Co.  V.  Manning,  3  Colo.  224;  Lamp- 
kin  V.  Travelers'  Ins.  Co.,  11  Colo.  App.  249, 
52  Pac.  1040 ;  Helvetia  Ins.  Co.  v.  Edward  P. 
Allis  Co.,  11  Colo.  App.  264,  53  Pac.  242,  and 
other  authorities  cited  in  cases  herein  re- 
ferred to. 

We  are  unable  to  find  any  error  in  the  pro- 
ceedings in  these  cases,  and  therefore  are  of 
the  opinion  that  each  of  the  Judgments  should 
be  afllrmed. 

Affirmed. 

STEELE,  G.  J.,  and  GODDARD,  J.,  com- 
cur. 


WESTERKAMP  v.  CHICAGO,  B.  &  Q.  RY. 

CO. 

(Supreme  Court  of  Colorado.    Nov.  4,  1907.) 

1.  Railboads— Cbossing  Accidknt— Contbib- 
trroBT  Neolioence. 

Plaintiff,  with  knowledf^  that  a  train  was 
slmnt  due,  approached  a  railroad  crossing,  In  an 
inclosed  milk  wagon  before  daylight.  He  tes- 
tified that,  when  190  feet  from  the  track,  he 
commenced  lookinj;  toward  the  east  and  when 
within  50  or  60  feet  he  stopped,  looked,  and  lis- 
tened, but  neither  heard  nor  saw  a  train,  though 
he  noticed  the  switch  and  other  lights  l>etween 
one-quarter  and  one-half  mile  east  of  the  cross- 
ing, that  he  continued  to  look  and  listen,  but 
saw  no  train  until  just  as  his  horses  started  to 
cross  the  track,  when  the  headlight  of  the  loco- 
motive approaching  from  the  east  flashed  on 
him,  and  he  was  struck.  The  railroad  was  on  a 
fill,  and  the  crossing  was  hnt  a  short  distance 
west  of  a  bridge  over  a  river.  From  a  point  25 
feet  before  reaching  the  track,  plaintiff's  view 
was  unobstructed  for  an  indefinite  distance  to- 
ward the  east,  and  a  witness  who  was  in  ad- 
vance of  plaintiff  between  100  and  200  feet  no- 
ticed the  train  approaching  as  he  crossed  the 
track  when  it  was  then  between  a  quarter  and 
a  half  mile  away.  Held  that,  as  plaintiff  must 
have  seen  the  train  if  he  had  looked  as  he  testi- 
fied, he  was  negligent  as  a  matter  of  law,  and 
could  not  recover. 

[Ed.  Note.— For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §i  1026,  1080-1083.] 

2.  Same— Obdinances— Reliance. 

Where,  in  an  action  for  injuries  to  plain- 
tiff at  a  railroad  crossing,  plaintiff  testified  that 
he  did  not  see  the  train  which  collided  with  his 
wagon,  he  cannot  be  beard  to  claim  that  in  pass- 
ing over  the  crossing  ahead  of  the  train  he  re- 
lied on  a  city  ordinance  prohibiting  the  opera- 
tion of  trains  within  the  city  where  the  accident 
occurred  at  more  than  six  milea  per  hour. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  S  1074.] 
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Error  to  District  Court,  City  and  County 
of  Denver;  John  I.  MuUins,  Judge. 

Action  by  August  Westerkainp  against  the 
Chicago,  Burlington  &  Quincy  Railway  Com- 
pany. From  a  judgment  for  defendant, 
plaintiff  brings  error.    Affirmed. 

Plaintiff  In  error  brought  an  action  to 
recover  damages  for  Injuries  sustained  by  a 
train  of  defendant  in  error  cuUidiug  ■with  a 
wagon  he  was  driving.  The  trial  court,  at 
the  conclusion  of  the  testimony  of  plaintiff, 
directed  a  verdict  for  the  defendant,  upon 
the  ground  that  it  established  that  the  con- 
tributory negligence  of  plaintiff  was  tiie 
proximate  cause  of  his  injury.  Plaintiff 
brings  the  case  here  for  review  on  error. 
Ills  counsel  contend  that  the  testimony  es- 
tablishes that  the  defendant  was  negligent, 
and  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  or  tiiat  the  latter  question 
should  have  been  submitted  to  tiie  Jury.  The 
testimony  bearing  on  these  questions  Is  sub- 
stantially as  follows:  .\bout  C  o'clock  on 
the  morning  of  January  2,  1002,  plaintiff 
was  driving  an  inclose<l  milk  wagon  on  Wa- 
tervleit  avenue.  In  the  town  of  Globeville. 
The  track  of  defendant  crosses  this  avenue 
at  an  acute  angle.  Watervleit  avenue  runs 
north  and  south,  and  the  track  of  defendant 
in  a  northeasterly  and  southwesterly  direc- 
tion. This  relative  position  of  the  avenue 
and  the  track  gives  the  space  l)etwcen  the 
track  to  the  north  and  the  east  side  of  the 
avenue  a  triangular  shape.  Plaintiff  was 
driving  south,  with  the  Intention  of  cross- 
ing the  track  of  defendant.  He  was  familiar 
with  the  surroundings,  having  been  engaged 
In  driving  a  milk  wagon  over  this  route  for 
a  considerable  period  previous  to  his  injury, 
and  knew  that  a  train  of  defendant  was  due 
about  this  time.  The  morning  was  dark, 
cloudy,  and  foggy.  For  a  distance  of  about 
190  feet  from  the  Intersection  of  the  avenue 
and  the  track  of  defendant  the  triangular 
space  mentioned  has  a  number  of  cotton- 
wood  trees  growing  upon  It,  about  12,  but 
not  so  close  to  each  other  that  at  that  sea- 
son of  the  year  they  would  Interfere  to  any 
considerable  extent  with  a  clear  view  of  the 
track  to  the  northeast.  There  was  also  lo- 
cated upon  this  space  two  telephone  poles. 
Something  over  SCO  feet  northeast  of  the  In- 
tersection of  the  avenue  and  track  a  cotton- 
wood  tree  was  located  on  defendant's  right 
of  way,  about  HO  feet  north  of  Its  track. 
The  track  is  on  a  fill,  about  eight  feet  higher 
than  the  adjacent  ground.  At  a  distance  of 
aliout  275  or  300  feet  east  of  the  point  where 
the  avenue  crosses  the  track  the  latter  cross- 
es a  bridge  over  the  Platte  river.  This 
bridge  Is  2C0  feet  In  length,  so  that  Its  east 
end  Is  from  475  to  500  feet  from  the  cross- 
ing In  question.  On  the  west  side  of  the 
avenue,  distant  47  feet  from  the  main  track, 
a  feed  store  Is  located.  Between  this  build- 
ing and  the  track  Is  a  side  track,  upon  whicii 
cars  frequently  stand,  so  that  an  imohstruct- 
ed  view  of  the  track  for  any  distance  to  the 


■west  when  cars  are  on  the  side  track  cannot 
be  obtained  until  after  it  Is  passed.  From  a 
quarter  to  half  a  mile  east  of  the  crossing 
there  are  switch  and  other  lights,  near  or 
over  the  track.  Plaintiff  was  familiar  with 
these,  as  he  bad  often  observed  them  before. 
When  plaintiff,  according  to  his  own  stite- 
ments,  was  distant  about  190  feet  from  the 
track,  he  commenced  looking  towards  th* 
east  for  nn  approaching  train,  and.  when 
witiiln  50  or  CO  feet  of  the  track,  stopped 
Ills  team,  opened  the  door  of  the  wagon, 
looked  and  listened  for  a  train,  but  did  not 
see  any  approaching.  He  says,  to  use  bis 
own  language:  "The  point  where  I  stopped 
was  particularly  favorable  to  a  view  of  the- 
track  from  the  north  and  east  direc-tions." 
He  ol)ser%-ed  the  switch  and  other  lights 
above  referred  to,  but  did  not  see  the  head- 
light of  a  locomotive  drawing  a  train  ap- 
l>roaching  from  the  east,  although  he  had 
often  observed  such  a  light  on  other  morn- 
ings when  driving  In  the  same  direction 
along  the  avenue.  He  was  driving  slowly, 
and  continued  to  look  to  the  east  until  he 
reached  a  point  about  25  feet  north  of  the 
track,  but  did  not  observe  a  train  approach- 
ing. From  the  plat  introduced  It  appears 
that  from  this  point  he  had  an  unobstructed 
view  of  the  track  for  an  indefinite  distance- 
to  the  east,  for  there  does  not  appear  to  be 
anything  from  that  point  to  obstruct  the- 
view  in  that  direction.  When  he  reached 
the  25-foot  point,  he  turned  his  attention  to 
the  west,  and  just  as  his  horses  started  to 
cross  the  track  the  headlight  of  a  locomotive- 
drawing  a  train  and  approaching  from  the 
past  flashed  npon  him.  He  struck  his  horses 
with  a  whip  in  an  endeavor  to  get  across  the- 
track  ahead  of  the  train,  but  his  wagon  was 
caught  and  destroyed,  and  he  was  severely 
injured.  The  train  approached  the  crossing 
at  a  speed  of  from  20  to  30  miles  an  hour. 
No  bell  or  whistle  was  sounded.  There  was 
no  watchman  on  duty,  and  an  ordinance  of" 
Olobeville  prohibited  trains  running  at  a 
greater  speed  than  six  miles  per  hour.  A 
witness  who  was  in  advance  of  plaintiff  be- 
tween 100  and  200  feet  noticed  the  train  ap- 
proaching as  he  crossed  the  track,  and  es- 
timated that  it  was  then  between  a  quar- 
ter and  half  a  mile  away.  The  headlight  of 
the  locomotive  was  burning  brightly.  Anoth- 
er witness  on  behalf  of  plaintiff,  who  was. 
on  the  iiorch  of  his  place  of  business  about 
.S.50  feet  distant  from  the  crossing,  saw  the- 
train  approaching.  When  he  first  saw  It,, 
it  was  2,500  feet  from  the  crossing.  He  no- 
ticed the  headlight  of  the  engine,  for  that 
was  what  attracted  his  attention,  and  could, 
see  that  it  was  coming  rapidly  from  the  east.. 

Skelton  &  Morrow,  for  plaintiff  In  error.. 
Wolcott,  Valle  &  Waterman  (W.  W.  Field 
and  Henry  McAllister,  Jr.,  of  counsel),  for 
defendant  In  error. 

GABBERT,  J.  (after  stating  the  facts  as 
above).    Although   the  evidence  establishes 
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o^Mgence  on  the  part  of  tiie  defendant, 
plaintiff  cannot  recover  If  his  failure  to  ex- 
ercise that  degree  of  care  which  a  reasonably 
prudent  person  would  have  exercised  under 
similar  clrcumstancea  was  the  proximate 
cause  of  his  Injury.  C,  R.  I.  &  P.  Ry.  Co. 
T.  Crlsman,  10  Colo.  30,  34  Pac.  286.  The 
important  question,  therefore,  to  determine  Is 
whether  or  not  the  testimony  established  as 
a  matter  of  law  that  plaintiff  was  guilty  of 
negligence,  but  for  which  be  would  not  have 
t>een  injured. 

He  knew  a  train  was  about  due,  and  testi- 
fied that  distant  about  190  feet  from  the 
track  he  commenced  looking  towards  the 
east,  and,  when  within  50  or  80  feet  of  the 
crossing,  stopped  his  team;  and  looked  and 
listened  for  an  approaching  train  from  that 
direction;  that  he  did  not  hear  or  see  one; 
that  be  Qoticed  switch  and  other  lights  from 
a  quarter  to  half  a  mile  distant  in  the  direc- 
tion he  looked;  that,  as  be  approached  the 
track,  he  continued  to  look  and  listen  nntll 
within  25  or  80  feet  of  the  crossing,  but  nei- 
ther saw  nor  beard  the  train  which  collided 
with  him,  but  did  see  the  switch  and  other 
lights  above  referred  to.  He  then  drove  up- 
on the  track  and  was  injured.  Having  tes- 
tified t!>at  lie  stopped,  looked,  and  listened 
for  an  approaching  train,  and  not  discovering 
one,  bis  counsel  Invoke  the  rule  that  the 
credibility  of  his  statements  in  this  respect 
Should  have  been  submitted  to  the  jury. 
This  rule  Is  not  applicable,  where  there  Is 
but  one  Inference  which  can  reasonably  t>e 
drawn  from  the  undisputed  facts.  At  the 
point  where  plaintiff  first  stopped,  there  was 
nothing  to  obscure  his  view  along  the  track 
towards  the  east  for  a  distance  of  2,000  feet 
or  more  other  than  the  trunks  of  a  few  leaf- 
less trees,  and  a  couple  of  telephone  poles, 
which  would  have  done  nothing  more  than 
momentarily  obscure  the  beadllgbt  of  the  lo- 
comotive when  a  tree  or  pole  was  In  tiie  di- 
rect line  of  his  vision  and  the  headlight 
He  did  notice  the  other  lights  referred  to, 
and  necessarily  at  this  time  the  headlight 
was  rapidly  and  continually  changing  Its  po- 
sition. It  was  burning  brightly.  This  Is  es- 
tablished by  witnesses  on  bis  own  behalf, 
one  of  whom  crossed  the  track  between  100 
and  200  feet  in  advance  of  him,  and  discov- 
ered the  approach  of  the  train  by  Its  head- 
light, and  estimated  that  the  train  was  from 
a  quarter  to  half  a  mile  distant  The  other 
witness  noticed  the  tame  condition  from  a 
different  point  of  view  at  the  time  when,  ac- 
cording to  all  the  testimony,  the  plaintiff 
Itimself  was  so  situated  that  if  he  had  look- 
ed In  the  direction  of  the  approaching  train, 
lie,  also,  should  have  recognized  the  head- 
light in  question  by  its  movement  towards 
him.  He  says  he  continued  to  look  until 
Within  25  or  30  feet  of  the  track,  but  did  not 
see  the  train  approaching  from  the  east. 
From  this  point,  according  to  the  undisputed 
testimony,  thaK  was  nothing  whatever  to  ob- 
struct his  view  for  an  indefinite  distance  to 
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the  east  At  this  time  the  approaching  train, 
by  a  comparison  of  its  speed  with  that  be 
was  traveling,  could  not  have  been  distant 
more  than  250  or  800  feet,  and  yet,  according 
to  his  own  statements,  he  did  not  hear  the 
rumble  which  it  must  have  made  '.n  crossing 
the  bridge  which  it  had  just  passed  over,  or 
distinguish  its  headlight  from  that  of  other 
lights  shining  at  a  quarter  to  a  half  mile  be- 
yond. He  knew  a  train  was  about  due  from 
the  east  over  the  track  he  was  about  to  cross. 
In  such  circumstances.  It  seems  incredible 
that  he  looked  towards  the  east,  as  he  says 
he  did,  and  failed  to  notice  the  rapidly  mov- 
ing he.idllgbt  when  he  first  began  to  look,  or 
its  proximity  when  he  was  within  25  or  80 
feet  of  the  track,  when  the  headlight  must 
have  been  so  dlirtinctlve  by  reason  of  its 
brilliancy  and  relative  position  to  the  other 
lights  beyond  of  which  he  speaks.  Clearly, 
although  It  may  have  been  cloudy  and  foggy 
at  the  time,  these  conditions  were  not  suffl-. 
dent  to  obscure  the  brilliant  headlight  of  the 
locomotive  when  he  first  looked,  or  when  it 
was  but  250  or  800  feet  distant  when  lights' 
of  less  power  in  Its  near  vicinity  were  dis- 
cernible at  the  time  he  first  looked,  and  when 
he  last  looked  from  a  quarter  to  half  a  mile 
beyond.  From  all  tlie  facts  and  circumstan- 
ces there  is  bat  one  conclusion  deducibie, 
viz.,  he  did  not  look,  because,  if  he  had,  he 
oonid  not  have  failed  to  discern  the  train 
approaching  the  crossing  he  was  about  to 
drive  over.  Where  a  physical  situation  ren- 
ders the  right  of  a  matter  clearly  beyond  all 
reasonable  controversy,  there  Is  no  conflict  .lo 
be  solved  by  a  jury,  because  no  just  verdict 
can  be  rendered  contrary  to  atll  reasonable 
probabilities.  In  such  circumstances,  the- 
testimony  of  a  witness  to  that  which  is  phy- 
sically impossible  must  be  rejected,  and  a 
court  will  treat  as  unsaid  by  a  witness  that 
which,  in  the  very  nature  of  things,  could 
not  be  as  said.  A  trial  court  should  not  sub- 
mit to  a  jury  the  determination  of  a  fact 
about  which,  from  all  the  testimony,  there 
can  be  no  dispute.  Plaintiff  not  having  look- 
ed for  the  approach  of  the  train  which  struck 
his  wagon  failed  to  exercise  that  degree  of 
care  which  he  should,  and  it  is  beyond  dis- 
pute tiiat  such  failure  was  the  proximate 
cause  of  bis  Injury.  The  trial  Judge  was 
therefore  right  in  directing  a  verdict  for  the 
defendant  Northern  Pacific  Ry.  v.  Freeman, 
174  U.  S.  379,  19  Sup.  Ct  763,  43  L.  Bd. 
1014;  Blumenthal  v.  B.  &  M.  R.  R.  Co.,  97 
Me.  255,  54  Atl.  747;  Day  v.  B.  &  M.  R.  R. 
Co.,  97  Me.  528,  55  Atl.  420;  Swart  v.  N.  T. 
Cent  &  H.  R.  R.  R.  Co.,  81  App.  Dlv.  402,  80  X. 
X.  Supp.  906 ;  Marlaud  v.  Pittsburgh  &  L.  E. 
R.  Co.,  123  Pa.  487,  16  AtL  624,  10  Am.  St 
Rep.  541 ;  Fiddler  v.  N.  Y.  Cent  &  H.  R.  R.  R. 
Co.,  64  App.  Dlv.  95,  71  N.  Y.  Supp.  721;  Hook 
V.  Mo.  Pac.  Ry.  Co.,  162  Mo,  569,  63  S.  W.  360; 
Doifini  V.  Brie  R.  R.  Co.,  178  N.  Y.  1,  70  N. 
B.  68;  ,C.  &  N.  W.  Ry.  Co.  v.  Andrews,  130 
Fed.  65;  64  C.  C.  A.  399;  Marshall  v.  Gre«>ii 
Bay  &  W.  R.  Co.,  125  Wis.  96,  103  N.  W. 
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240;  a  &  B.  I.  S.  B.  Co.  ▼.  Eirby,  86  IIL 
App.  57.  Many  cases  are  cited  by  counsel  for 
plalntlff  In  snpport  of  tbeir  contention  tbat 
tbe  question  of  his  negligence  should  have 
been  submitted  to  the  Jury.  These  cases, 
when  analyzed,  In  no  sense  conflict  with  the 
conclusion  we  have  reached,  because  It  ap- 
pears therefrom  that  the  testimony  bearing  on 
the  subject  of  the  want  of  care  of  the  party 
Injured  was  either  conflicting  or  of  a  charac- 
ter from  which  different  Inferences  might  rea- 
sonably be  drawn  on  that  question,  or  it  ap- 
peared that  the  injured  party  had  made  a 
mistalce  with  respect  to  the  approach  of  a 
train  in  such  circumstances  as  made  it  neces- 
sary to  leave  It  to  a  jury  to  determine  wheth- 
er or  not  such  mistake  was  the  result  of  a 
failure  to  exercise  proper  care. 

It  Is  also  contended  on  behalf  of  plaintiff 
that  he  might  have  assumed  that  the  train 
would  not  approach  the  crossing  at  a  greater 
rate  of  speed  than  tbat  allowed  by  the  ordi- 
nances of  Globe vllle.  This  question  is  not 
presented,  because  plaintiff  says  he  did  not 
see  the  train  which  collided  with  his  wagon. 
Consequently  he  cannot  be  heard  to  say  that 
in  passing  over  the  crossing  in  question  he 
relied  upon  being  able  to  do  so  safely  under 
the  belief  that  the  defendant  would  observe 
the  ordinances  in  operating  its  train.  A  par- 
ty cannot  excuse  his  act  by  reliance  upon 
that  which,  according  to  his  own  statement, 
is  not  the  fact 

The  judgment  of  the  district  court  is  af- 
firmed. 

Affirmed. 


STBBLB,  a  J.,  and  CAMPBELL,  J., 
car. 


eon- 


JACKSON  et  al.  v.  CITY  OF  DENVEB  et  aL 
(Supreme  Court  of  Colorado.    Nov.  4,  1907.) 

1.  Mdnicipal    Gorfobations  —  LoOAL    Im- 
provements—Assessments  —  Suits  TO  Ah- 

NUL. 

Denver  City  Charter,  art.  7.  {  84,  requir- 
ing all  actions  to  annul  assessments  for  local  im- 
provements, not  involving  constitutional  riglits, 
to  be  commenced  within  30  days  after  the  pas- 
sage of  tlie  assessing  ordinance,  or  the  right 
to  question  the  assessment  is  waived,  cannot 
be  construed  as  applicable  only  to  valid  assess- 
ments, since  assessments  which  are  concededly 
valid  cannot  be  successfully  attaclced  by  an 
action  commenced  within  30  days  after  the  pas- 
sage of  the  assessing  ordinance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1202.] 

2.  CONSTITUTIONAI,    LAW   —    DePBIVATION     0» 

Pbopebty  Without  Due  Pbocess  of  Law. 
Denver  City  Charter,  art  7,  §  34,  requiring 
actions  to  annul  assessments  for  local  improve- 
ments not  involving  constitutional  rights  to  be 
commenced  within  30  days  after  the  pas- 
sage of  the  assessing  ordinance,  when  considered 
in  connection  with  section  62,  providing  that 
no  action  shall  be  brought  within  90  days  after 
tbe  passage  of  the  assessing  ordinance,  is  not 
invalid,  as  depriving  persons  of  their  property 
without  due  process  of  law,  since  persons  are 
given  an  opportunity  to  contest  assessments  in 
court 


8.  Wkr  or  Btaon—QvMMtiom  not  Baisbd  u 

TuAi.  Coubt^— Hbvibw. 

Questioca  not  presented  to  and  determined 
by  the  trial  court  cannot  be  reviewed  in  tbe 
Supreme  Conrt 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  1018.] 

Steele,  C.  J.,  and  Caswell,  J,  dissenting  in 

part  { 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Doiyer;  John  T.  Shumate, 
Judge. 

Action  by  James  A.  Jackson  and  others 
against  the  city  of  Denver  and  others.  There 
was  a  judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

Joshua  Grozler,  for  plaintltts  in  error. 
Henry  A.  Llndsley  and  H.  L^  Bitter,  for  de- 
fendants In  error. 

I 

PEB  OUBIAM.  Thla  is  an  appeal  from  a 
judgment  rendered  La  an  action  commenced 
by  plalntltCs  in  error  against  defendants  in 
error  to  annul  assessments  levied  upon  the 
property  of  plaintiffs  to  pay  the  expense  of 
local  public  Improvements  in  what  is  known 
as  the  Orant  Logan,  and  Seventh  avenues 
paving  district  No^  1  of  the  city  of  Denver. 
There  was  judgment  for  defendants,  from 
which  tlie  plaintiffs  appeal. 

The  averments  of  the  complaint  upon  which 
plaintiffs  rolled  to  establish  their  right  to  an 
annulment  of  the  assessment  In  question  were 
to  the  effect  (1)  that  certain  steps  required  by 
tbe  charter  of  the  city  of  Denver  Iiad  not 
been  observed  by  the  city  authorities  In  creat- 
ing the  district  ordering  the  improvements, 
and  letting  the  contract  therefor;  and  (2) 
that  tlie  board  of  public  works,  after  tlie  pas- 
sage of  the  ordinance  creating  tbe  district 
and  after  the  contract  for  the  Improvements 
was  let  changed  its  orders  and  the  plans  and 
specifications  for  the  improvements  in  the  In- 
terest of  the  contractor,  to  the  material  dam- 
age of  plaintiffs,  that  the  Improvements  were 
not  In  accordance  with  the  petition  or  con- 
tract, and  that  the  board  failed  to  withhold 
from  the  contractor,  as  liquidated  damages, 
the  sum  fixe^  by  the  contract  for  failure  to 
complete  the  work  within  the  time  agreed; 
(3)  that  the  proi>erty  of  plaintiffs  was  not 
benefited  by  the  improvements  to  the  extent 
of  the  assessments ;  (4)  that  the  charter  pro- 
vision assessing  the  cost  of  street  and  alley 
intersections  upon  abutting  property  one-half 
block  in  each  direction  from  the  paving,  and 
permitting  the  owners  of  such  property  to 
join  in  the  petition  to  create  the  district  is 
unfair  and  invalid,  and  that  the  provisions  of 
tbe  charter  providing  for  the  appointment  of 
a  board  of  public  works  by  the  Governor, 
and'  Investing  them  with  tbe  authority  speci- 
fied in  tbe  charter,  is  unconstitutional.  Tbe 
ordinance  assessing  the  property  of  plaintiffs 
with  the  expose  of  the  improvements  was 
duly  passed,  and  their  action  was  not  com- 
menced until  more  than  30  days  thereafter. 
That  the  action  could  not  be  maintained  upon 
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the  grounds  relied  upon  In  the  complaint  oth- 
er than  those  raising  constitntlonal  questions 
Is  settled  by  the  case  of  City  of  Denver  v. 
Campbell,  33  Colo.  162,  80  Pac.  142,  wherein 
it  was  held  that  the  Legislature  has  the  pow- 
er to  prescribe  the  time  within  which  actions 
to  annul  assessments  levied  against  property 
for  the  cost  of  local  public  improvements  in 
cities  and  towns  shall  be  commenced;  and 
that  section  34,  art.  7,  of  the  charter  of  the 
(>ity  of  Denver,  requires  that  alt  actions  to 
annul  assessments  which  do  not  involve  con- 
etltntional  rights  must  be  commenced  with- 
in 30  days  after  the  passage  of  the  assessing 
ordinance,  or  the  right  to  question  such  as- 
sessments is  waived.  All  the  questions  sought 
to  be  raised  by  the  complaint,  except  those 
summarized  under  (4),  relate  to  statutory 
steps,  alleged  irregularities  of  the  city  au- 
thorities, and  the  question  of  benefits,  or  the 
amount  which  should  have  been  assessed 
against  each  separate  piece  of  property  of 
plaintiffs;  and  the  right  to  raise  them  is 
therefore  waived,  becau.se  an  appropriate  ac- 
tion for  that  pui-pose  was  not  commenced 
within  30  days  after  the  passage  of  the  as- 
sessing ordinance. 

It  is  argued  for  plaintiff  that  section  34 
only  applies  to  valid  assessments.  We  do  not 
think  it  is  susceptible  of  this  construction, 
for  the  reason  that  assessments  which  were 
concededly  valid  could  not  be  successfully  at- 
tacked  by  an  action  commenced  within  30 
days  after  the  imssage  of  the  assessing  ordi- 
nance. It  is  also  urged  that  the  construction 
of  this  section  in  the  Campbell  Case  deprives 
parties  of  their  property  without  due  process 
of  law.  This  contention  Is  clearly  without 
merit,  because,  by  virtue  of  section  34  and 
also  section  02,  as  declared  in  the  Campbell 
Case,  parties  are  given  an  opportunity  to  con- 
test nssessnients  by  proceedings  in  court,  but, 
according  to  tlie  character  of  the  proposition 
upon  which  they  rely,  they  must  commence 
their  actions  within  the  period  specified  in 
th(«e  sections,  or  they  will  be  deemed  to  have 
waived  their  right  to  do  so.  The  constitu- 
tional questions  sought  to  be  raised  are  not 
argued  and  we  express  no  opinion  tipon  them, 
further  than  to  call  attention  to  tlie  case  of 
City  of  Denver  v.  I»udoner,  33  Colo.  104,  80 
Pac.  117,  wherein  it  was  held  that  the  char- 
ter provisions  resjiectlng  the  creation  and  ap- 
pointment of  the  iward  of  public  works  were 
not   unconstitutional. 

We  have  not  deemed  it  nec-easary  to  enter 
Into  a  discussion  of  the  ninnj*  questions  ar- 
gued by  counwl  for  plaintltTs  in  his  brief.  In 
view  of  the  fact  that  they  have  all  been  dis- 
cussed and  disposed  of  adversely  to  his  con- 
teiitlon  in  the  previous  decisions  of  this  court 
in  cases  Involving  public  improvements  and 
other  ca.ses,  in  some  of  which  he,  also,  ap- 
peared as  counsel.  To  the  complaint  the  city 
filed  an  answer  in  which  it  did  not  plead  that 
the  action  of  plaintiffs  was  barred  by  virtue 
of  section  .S4.  art.  7.  of  the  charter.  At  the 
commencement  of  the  trial  counsel  for  the  de- 


fendants orally  objected  to  the  Introduction 
of  any  testimony,  upon  the  ground  that  the 
action  could  not  be  maintained  becau.se  of 
the  bar  of  section  3-1.  This  motion  was  sus- 
tained, and  the  action  dismissed.  Counsel 
for  plaiutlfTs  contends  that  this  was  error, 
because  the  bar  of  the  section  could  only  be 
raised  by  written  pleading.  No  question  of 
this  khad  api)ears  to  have  been  urged  uiwn. 
the  attention  of  the  trial  court,  and,  so  far 
as  disclosed  by  the  record,  the  only  proposi- 
tion argued  below  was  whether  or  not  the  sec- 
tion did  bar  the  action.  We  are  therefore  of 
the  opinion  that  the  question  of  whether  it 
was  raised  by  an  appropriate  plea  or  in  apt 
time  is  not  before  this  court  for  determina- 
tion. The  province  of  the  Supreme  Court  is 
to  review  the  questions  presented  to,  and 
determined  by,  the  trial  court,  and  not  to  pass 
upon  those  raised  for  "^he  first  time  here. 

The  Judgment  of  '.he  district  court  is  af- 
firmed. 

Affirmed. 

STEELE,  C.  J.,  and  CASWE5LL,  J.,  dissent 
from  conclusion  <»i  last  question  determined. 


COLORADO    SPRINGS    &    INTERI.'RBAN 

RY.    CO.    v.    NICHOLS. 
('Supreme  Court  of  Colorado.     Nov.  4,  1907.) 

1.  Damages— Pebsonal  Injubt— B^vidence  — 

ADUISSIBILITr. 

In  a  personal  injury  action  by  a  married 
woman,  it  was  proper  to  show  that,  before  the 
injury,  she  performed  certain  work,  including 
her  household  duties,  and  to  show  what  work, 
if  any.  she  could  perform  afterwards,  not  to 
claim  damages  for  loss  of  time  from  her  house- 
hold duties  for  which  she  could  not  recover,  but 
to  Rhow  the  extent  of  her  injury. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Damages.  $$  482.  400.] 

2.  Tbial  — Instructions  —  Inapplicable  to 
Issues— Refusal. 

Where,  in  a  personal  Injury  action  by  a 
married  woman,  uo  question  was  rallied  as  to 
her  right  to  recover  for  loss  of  time  from  her 
household  duties,  it  was  proper  to  refuse  an 
instruction  that  she  could  not  recover  therefor. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  jl§  582-.-.86.] 

3.  Husband  and  Wife— Personal  Injury  to 
Wipe— RioiiT  to  Recover. 

A  married  woman  may  recover  for  the  im- 
pairment of  her  ability  to  labor  through  negli- 
gent injury,  independently  of  her  husband's 
right  to  recover  for  the  loss  of  her  time. 

4.  Dauaoes— Personal  Injury  to  Woman- 
Proximate  Cause. 

Where  a  woman  was  negligently  thrown 
upon  the  floor  of  a  street  car  and  suffered  tt 
misc-arriage  as  a  conso<iuence.  she  may  recover 
against  the  company  for  her  Injuries;  the  neg- 
ligence being  the  proximate  cause  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §$   37-43.] 

5.  Same— Instructions. 

Where  the  complaint  in  a  i)ersonal  Injury 
action  alleged  that  ever  since  the  accident  plain- 
tiff has  undergone  great  bodily  and  mental  suf- 
fering, has  been  unable  to  eat  any  solid  food, 
has  been  confined  to  bed,  and  has  been  unable 
to  do  any  kind  of  work.  It  is  proper  to  refuse 
an  instruction  that  under  the  pleadings  she  can- 
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not  recover  for  her  state  o(  neurastbenis,   if 
she  was  so  afflicted. 

6.  Same— Vebdict  Not  Excessive. 

A  verdict  for  $5,000  for  personal  injury  to 
a  woman  who  suflfered  a  miscarriage,  and  has 
since  undergone  great  bodily  and  mental  suf- 
fering, has  been  unable  to  eat  any  solid  food, 
)ias  been  confined  to  bed,  and  has  been  unable 
to  do  any  kind  of  work,  will  not  be  disturbed 
as  being  excessive. 

[lid.  Note.— For  caises  in  point,  see  Cent.  Dig. 
vol.  lo,  Utiniages,  §§  372-3t)li.] 

7.  Appe.\i,—1Jeview— Vebdict  for  Tebsonai. 

I.\.JURIES. 

A  verdict  for  personal  injuries  will  not  be 
disturbed  on  appeal  as  being  excessive,  where 
the  record  does  not  disclose  that  it  is  so  mani- 
festly disi>roportionate  to  the  injury  as  to  make 
it  apparent  that  the  jury  was  influenced  by  prej- 
udice. niisnj)prelienKion,  or  some  corrupt  or  im- 
proper consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §§  3044-3047.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty:  I.ouis  W.  Cunninttliam,  .Tudge. 

Personal  Injury  action  by  Jlary  C.  Nichols 
against  the  Colorado  Springs  &  Interurban 
Haihvay  Company,  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

David  P.  .Strlckler,  McAllister  &  Gandy, 
ntul  Pines,  Whitted  &  Dines,  for  appellant. 
W.  J.  Cliinn  and  R.  P.  Ady,  for  appellee. 

STEELE,  C.  .T.  The  aripellee,  while  a  pas- 
senger on  one  of  the  appellant's  ears.  was.  as 
shown  by  the  testimony,  thrown  from  her 
seat  to  the  floor,  and  sustained  serious  Inju- 
ries, for  which  she  claims  damages.  The 
record  clearly  discloses  the  negligence  of  the 
appellant,  and  the  jury  awarded  damages 
In  the  Sinn  of  .$ri.OOO.  From  a  judgment  in 
the  foregoing  amount,  the  appellant  appealed. 

It  is  urged  that  the  court  erred  In  receiv- 
ing testimony  ciiucerning  plaintiff's  ability 
to  perform  her  usual  housohold  work,  and  In 
refusing  to  instnict  the  jury  that  she  could 
not  recover  damages  on  account  of  any  Im- 
I)alrment  of  her  ability  to  perform  such  work 
rind  in  authorizing  the  Jury  to  award  her 
damages  therefor.  The  coirplaint  does  not 
allege  any  amount  as  damage  sustained  for 
the  Impairment  of  plaintiff's  ability  to  per- 
form household  duties,  nor  was  the  jury  in- 
r.tructed  upon  tlie  snbjec-t.  No  claim  was 
niado  by  the  plaintiff  that  she  had  been  dam- 
aged In  any  specific  amount  because  of  the 
Impairment  of  her  ability  to  perform  her 
household  duties.  The  complaint  alleges  a 
permanent  disability  caused  by  her  Injuries 
re<'elved  through  the  negligence  of  the  de- 
fendant, and.  a.s  showing  her  condition,  the 
court  permitted  plaintiff  to  prove  that  before 
her  injuries  she  had  uniformly  performed 
certain  household  duties.  Counsel  offered  the 
following  instruction,  which  -was  refused: 
■'The  jury  are  instructed  that,  If  you  find  the 
issues  joined  herein  for  the  plaintiff,  never- 
theless she  is  not  entitled  to  recover  any  dam- 
ages from  the  defendant  by  reason  of  any  Im- 
pairment. )f  any.  of  her  ability  to  perform 
tiei'  usual  2ud  ordinary  household  duties  by 


reason  of  the  Injuries  eomDla'ncd  of.  If  any." 
The  case  D.  &  R.  G.  R.  K  Ct.  v.  Young,  30 
Colo.  349,  70  Pac.  688,  Is  relied  upon  as  sup- 
IK>rting  counsel's  contention  that  the  court 
committed  vital  error  In  refusing  to  Instruct 
the  jury  as  requested.  In  the  case  mentioned 
the  Jury  was  instructed  that  plaintiff  was 
entitled  to  such  reasonable  amount  as  would 
compensate  her  for  her  Inability  to  perform 
manual  labor;  and,  in  fixing  the  amount  of 
her  recovery,  there  should  be  taken  into  con- 
sideration her  loss  of  time  resulting  from  her 
Incapacity  to  labor.  The  plaintiff  In  that 
case,  as  In  this,  was  a  married  woman,  living 
with  her  husband.  The  court  held  that,  as 
she  was  required  to  perform  the  ordinary 
liousehold  duties  for  her  husband,  and  was 
entitled  to  no  comi)eu3ation  from  liim  for 
such  services,  the  jury  was  not  authorized  to 
allow  her  damages  which  would  compensate 
her  for  her  inability  to  perform  household 
duties,  and  In  fixing  the  amount  of  her  dam- 
ages to  take  Into  consideration  her  loss  of 
time  resulting  from  her  Incapacity  to  labor. 
Here  the  plaintiff  does  not  seek  damages  for 
her  loss  of  time  and  inability  to  perform  her 
household  duties,  nor  from  any  other  Impair- 
ment of  her  ability  to  earn  money;  and  the 
court  expressly  charged  the  Jury  that  she 
was  not  to  be  awarded  damages  for  her  in- 
ability to  earn  money  or  for  any  loss  sus- 
tained by  such  impairment  The  court  in 
the  case  cited  does  not  hold  that  a  married 
woman  may  not  recover  damages  if  she  be 
permanently  Injured,  and  that  her  Inability 
to  lat>or  may  not  be  an  element  of  such  dam- 
age, but  does  hold  that  she  may  not  recover 
for  loss  of  time  from  her  household  duties, 
for  such  loss  is  an  element  of  damage  which 
the  husband  alone  may  recover.  It  was  en- 
tirely proper,  we  think,  for  the  court  to  per- 
mit the  witnesses  to  state  that,  before  the 
plaintiff  was  Injured,  she  performed  certain 
work,  including  her  household  duties,  and  to 
state  what  work,  if  any,  she  could  perform 
after  her  Injury,  not  for  the  purpose  of  lay- 
ing claim  to  damages  for  loss  of  time  from 
her  household  duties,  for  which  she  cannot 
recover,  but  for  the  purpose  of  showing  the 
extent  of  her  injury.  That  the  plaintiff  did 
not  seek  damages  for  her  Inability  to  per- 
form her  household  duties  as  such,  and  made 
no  claim  therefor  in  the  pleadings  or  in  the 
evidence,  is  clearly  shown  by  instruction  No. 
10,  wherein  the  jury  was  instructed  that, 
"In  arriving  at  the  amount  of  such  damages, 
yon  should  take  Into  consideration  the  nature 
and  extent  of  the  injuries,  if  any,  sustained 
by  plaintiff,  and  the  physical  and  mental 
pain  and  suffering,  if  any,  she  has  suffered 
on  account  of  such  injuries.  You  should  also 
consider  whether  the  plaintiff's  injuries  are 
merely  temporary  or  likely  to  continue  for 
a  future  period,  or  to  be  permanent;  and,  if 
you  find  from  the  evidence  that  such  injuries, 
or  any  of  them,  are  likely  to  continue  for  a 
future  period,  or  to  be  permanent,  then  you 
should  also  consider  any  future  physical  or 
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mental  pain  or  personal  InconveDlence  she 
la  likely  to  suffer  on  account  of  such  Injuries, 
as  well  as  those  you  may  find  from  the  evi- 
dence she  has  already  suffered."  The  ques- 
tion Trhether  she  could  or  could  not  recover 
compensation  for  the  loss  of  time  from  her 
household  duties  not  being  an  Issue  raised  by 
the  pleadings  or  evidence,  it  was  not  error  to 
decline  to  instruct  the  jury  as  requested. 
Moreover,  the  instruction  offered  does  not 
correctly  state  the  law.  A  married  woman 
Is  entitled  to  recover  damages  for  the  im- 
pairniont  of  her  ability  to  labor,  independent- 
ly of  the  husband's  right  to  recover  for  the 
loss  of  her  time.  Chief  Justice  Bleckley,  In 
the  case  I'owell  v.  Augusta  &  SummerviUe 
R.  U.  Co.,  77  (i».  200,  3  S.  E.  739,  expressly 
so  holds,  and  states  in  the  course  of  his  opin- 
ion: "It  may  be  thought  that  the  loss  of 
ability  to  labor  Is  not  pain,  but  this  is  a  mis- 
take. Tiicro  is  no  greater  blessing  of  life 
than  the  !ii)ility  to  labor,  even  though  the 
proceeds  niny  belong  to  another.  It  is  bet- 
ter for  happiness,  as  well  as  for  virtue,  to 
work  for  nothing  than  to  be  idle.  A  physical 
injury  that  destroys  the  power  of  a  human 
being  to  labor  is  one  of  the  most  serious  in- 
juries that  it  Is  possible  to  inflict  True,  it 
Is  not  to  be  measured  by  pecuniary  earnlncs 
where  the  suit  Is  brought  by  a  married  wo- 
man, for  such  earnings,  as  a  general  rule, 
belong  to  the  husband,  and  the  right  of  ac- 
tion for  their  loss  Is  In  him;  but  the  wife  her- 
self has  such  an  Interest  In  her  working  ca- 
pacity as  tliat  she  can  recover  something  for 
Its  destruction,  and  what  she  is  to  be  allowed 
ought  to  be  more  or  less  according  to  the 
length  of  time  during  which  her  privation  Is 
likely  to  continue.  Such  privation  may  well 
be  classed  with  pain  and  suffering,  especially 
where  it  involves  the  breaking  up  of  estab- 
lished habits.  To  man  or  woman  accustomed 
to  work  enforced_  idleness  Is  torture."  The 
first  proposition-stated  by  counsel  is  we  think 
without  merit. 

The  second  proposition  advanced  by  the 
appellant  is  that  "the  court  erred  in  allowing 
evidence  of  plaintiff's  alleged  miscarriage, 
and  later  in  refusing  defendant's  requests 
for  instructions  thereon,  and  In  Instructing 
that  damagoa  might  be  recovered  therefor." 
The  plaintiff  was  permitted  to  testify,  over 
objection,  that  at  the  time  she  was  Injured 
she  was  pregnant,  and  that  shortly  thereaft- 
er she  suffered  a  miscarriage.  The  defend- 
ant requested  instructions.  In  substance,  that 
If  plaintiff  was  pregnant  and  sustained  in- 
juries which  she  would  not  have  sustained 
but  for  her  pregnancy,  and  which  were  the 
direct  consequences  of  pregnancy,  that  such 
Injuries  were  remote  and  not  proximate,  and 
that  plaintiff  was  not  entitled  to  recover, 
and  that,  even  If  the  defendant  was  guilty 
of  negligence,  and  the  plaintiff  was  injured 
through  such  negligence,  if  such  injuries  were 
not  of  such  character  as  might  reasonably 
have  been  foreseen  or  expected  as  the  nat- 
ural result  of  the  act  complained  of,  the 


plaintiff  cannot  recover.  In  support  of  the 
Instructions  offered,  and  as  sustaining  t*.cir 
position  that  the  testimony  should  not  have 
been  received,  counsel  cite  Pullman  x*alace 
Car  Co.  V.  Barker,  4  Colo.  344,  34  Am.  Kep. 
80.  At  a  time  when  the  custom  of  women 
was  upon  her,  the  plaintiff  In  that  action 
was  compelled  to  leave  a  burning  car  of  the 
defendant  on  a  winter's  night,  and  with  but 
slight  apparel.  By  reason  of  the  exposure, 
the  custom  spoken  of  was  suppressed,  and 
she  suffered  a  long  period  of  sickness.  The 
court  held  that,  although  she  was  compelled 
to  leave  the  car  In  a  half-clad  condition  and 
expose  herself  to  the  severity  of  the  weath- 
er, as  the  direct  result  of  the  company's  neg- 
ligence, still  that  her  subsequent  illness  was 
not  the  result  of  the  exposure,  but  the  result 
of  her  exposure  In  her  then  condition;  and, 
further,  that  ''the  increased  risk  arising  from 
conditions  affecting  their  fitness  to  journey, 
certainly  where  they  are  unknown  to  the 
carrier,  must  rest  uix>n  their  own  shoulders" ; 
and  the  plaintiff's  right  to  recover  was  denied. 
The  case  cited  is  not  controlling  in  this  case. 
In  that  case  it  was  not  a  direct  injury  which 
caused  the  plaintiff's  sickness,  and  her  ill- 
ness was  caused,  not  by  exposure  alone,  but 
by  exposure  in  her  then  condition.  In  this 
case  the  plaintiff  was  thrown  violently  upon 
the  floor  of  defendant's  car,  and  as  a  di- 
rect result  thereof  she  suffered  a  miscarriage. 
The  case  of  City  v.  Hyatt,  28  Colo.  120.  (33 
Pac.  403,  Is  more  nearly  In  point.  In  that 
case  Mr.  Justice  Gabbert,  In  holding  the  city 
liable  to  the  plaintiff  for  damages  directly 
resulting  from  an  Injury  sustained  through 
the  negligence  of  the  city  In  maintaining  a 
defective  sidewalk,  held  not  erroneous  an  in- 
struction directing  the  jury  that  If  the  plain- 
tiff had  a  latent  disease  which  would  not 
have  been  made  manifest,  or  caused  her 
trouble  except  for  the  injury  sustained  by 
the  fall,  or  that  such  condition  was  aggra- 
vated by  the  alleged  injury,  it  might  consider 
such  Injury  In  estimating  damages.  In  the 
course  of  the  opinion  the  justice  said:  "The 
sidewalks  of  the  city  are  for  the  use  of  those 
with  organic  predisposition  to  disease  as  well 
as  for  the  healthy  and  robust  and  any  In- 
juries which  the  former  may  sustain  by  rea- 
son of  defects  in  such  sidewalks,  which  re- 
sult in  aggravating  an  already  diseased  con- 
dition, are  results  for  which  the  city  must 
respond.  If  otherwise  liable."  And,  as  sus- 
taining this  position,  he  cites  Brown  v.  Chi- 
cago, Mllwauke  &  St  Paul  Railroad,  54  Wis. 
342,  11  N.  W.  350,  911,  41  Am.  Rep.  41, 
which  is  a  case  very  like  the  Barker  Case, 
and  similar  to  the  one  now  under  considera- 
tion. The  court  held  that  a  pregnant  woman, 
a  passenger  on  a  railway  train,  who  was 
carelessly  directed  by  a  brakeman  to  leave 
the  train  three  miles  short  of  her  destination, 
and  who  was  compelled,  being  a  stranger 
there,  to  walk  until  she  reached  her  destina- 
tion, and  who,  by  reiison  of  this  exertion, 
suffered  a  miscarriage  and  sickness,  was  held 
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entitled  to  reooTer  damages  from  the  com- 
pany for  the  Injury.  So  that,  except  In  so 
far  as  the  Barker  Case  announces  the  doc- 
trine that  a  corporation  Is  liable  In  damages 
for  the  proximate  results  of  Injuries  oc- 
casioned by  Its  negligence,  it  is  modified  by 
the  later  decision  In  the  case  City  v.  Hyatt, 
and  that  cnse  Is  controlling  in  this.  It  was 
therefore  not  error  to  refuse  to  instruct  the 
Jury  that,  if  the  plaintiff  sustained  Injuries 
which  she  would  not  have  sustained  had 
she  not  been  In  a  state  of  pregnancy,  such 
injuries  are  the  remote,  and  not  the  prox- 
imate, result  of  the  defendant's  negligence, 
nor  error  to  refuse  to  Instruct  the  Jury,  un- 
der the  facts  of  this  case  and  the  law  ap- 
plicable thereto,  that.  If  such  injuries  were 
not  of  such  a  character  as  might  reasonably 
have  been  foreseen  or  expected  as  the  natural 
result  of  the  act  complained  of,  defendant 
was  not  liable. 

We  regard  the  assignments  mentioned  in 
subdivisions  3  and  4  of  appellant's  brief  as 
being  without  merit,  and  shall  not  discuss 
them. 

It  is  next  contended  tliat  the  court  erred 
in  not  Instructing  the  Jury  that,  "under  the 
pleadings,  the  plaintiff  Is  not  entitled  to  re- 
cover damages  by  reason  of  her  state  of  neu- 
rrstheaia.  If  you  find  that  she  is  so  af- 
flicted"; and  the  appellant  says  that  no  men- 
tion is  made  In  the  complaint  that  the  plain- 
tiff  was  afflicted  with  neurasthenia.  The 
plaintiff  alleges  in  her  complaint:  "That  as 
a  result  of  the  injury  so  caused,  and  because 
thereof,  plaintiff  has  ever  since  undergone 
great  severe  bodily  and  mental  pain  and  suf- 
fering, and  has  received  great  and  permanent 
bodily  injury;  that  ever  since  being  thrown 
as  aforesaid,  and  because  thereof,  plaintiff 
has  been  unable  to  eat  any  solid  food  and 
is  compelled  to  subsist  upon  liquid  nourish- 
ment ;  and  ever  since  being  thrown,  as  afore- 
said, and  because  thereof,  plaintiff  has  been 
and  still  Is  confined  to  her  bed  and  cannot 
move  about,  and  is  unable  to  do  any  work  of 
any  kind  whatsoever."  Physicians  testified, 
without  objection,  that  plaintiff  was  afflicted 
with  what  Is  known  as  "traumatic  neuras- 
thenia." By  this  they  mean  that  the  nervous 
system,  as  the  result  of  a  wound  or  Injury, 
had  become  weakened,  and  that  there  Is  a 
lack  of  power  in  the  nerve  centers  to  perform 
their  functions  properly.  No  testimony  Is 
set  o'«t  In  the  brief  from  which  it  appears 
that  the  plaintiff  was  permitted  to  recover 
for  injuries  other  than  those  alleged  In  the 
complaint,  and  we  shall  assume  that  her 
condition  of  suffering  severe  bodily  and  men- 
tal pain,  of  being  unable  to  eat  any  solid 
food,  of  being  confined  to  her  bed,  of  being 
unable  to  move  about,  and  of  being  unable 
to  do  any  work  of  any  kind  whatsoever,  as 
alleged  In  the  complaint,  was  established  by 
the  evidence;  and  that  the  terra  "neuras- 
thenia," as  used  by  the  physicians.  Is  the 
technical  name  of  the  disease  from  which 
she  was  suffering. 


Finally,  the  verdict  In  the  sum  of  $3,000 
Is  declared  to  be  excessive.  The  record  does 
not  disclose  that  the  verdict  Is  so  manlfestlj 
disproportionate  to  the  injury  as  to  make  It 
apparent  that  the  Jury  was  influenced  by 
prejudice,  misapprehension,  or  by  some  cor- 
rupt or  Improper  consideration,  and  we  can- 
not therefore  disturb  it. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  affirmed. 

GODDARD  and  BAILEY,  JJ.,  concur. 


LAFITTE  V.  VANDERWARK. 
(Supreme  Court  of  Colorado.     Nov.  4,   1907.) 

1.  Justices  of  the  Pbaci;  —  Pboccoube  — 
Pleadino. 

In  causes  brought  in  the  court  of  a  jus- 
tice of  the  peace,  no  written  pleadings  are  re- 
quired. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  If  306.] 

2.  TBiAb— DisMissAi.— Natubb  and  Gbovkdb 
IN  Uenebal. 

Where  it  appears  at  any  stage  of  the  trial 
that  at  any  previous  time  there  was  a  trial  be- 
tween the  parties  before  a  court  of  competent 
jurisdiction  of  the  same  cause  of  action,  re- 
sulting in  a  final  judgment  on  the  merits,  which 
has  never  been  appealed  from,  or  set  aside,  a 
judgment  dismissing  the  action  was  right. 
8.  Appeal  —  Abstkacts    of   Record  —  Scope 

AND    SurFIOIENOT. 

W^here  an  atetract  shows  that  the  lower 
court  dismissed  the  action  because  plaintiff's 
counsel  in  his  opening  statement  admitted  that 
the  same  cause  of  action  had  been  litigated  and 
decided  in  a  former  suit  between  the  parties, 
and  the  judgment  therein  had  been  fully  satis- 
fied, that  such  statement  does  not  appear  in  the 
record  or  bill  of  exceptions  will  not  prevent  a 
review  of  the  question. 
4.  Same— Pbescxptidns. 

In  the  absence  of  a  showing  in  the  record 
proper,  or  bill  of  exceptions,  of  something  to 
impeach  a  judgment,  the  Supreme  Court  must 
presume  that  it  is  right. 

[EU.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3673.] 

Error  to  Larimer  County  Court;  J.  Hack 
Mills,  Judge. 

Action  by  Marie  Lafitte  against  James  Van- 
derwark.  From  a  judgment  for  defendant^ 
plaintiff  brings  error.    Affirmed. 

Edward  J.  Boughton,  for  plaintiff  la  error. 

CAMPBELL,  J.  This  is  a  writ  of  error  to 
the  Judgment  of  the  county  court  of  Larimer 
county.  The  case  originated  before  a  Justice 
of  the  peace,  and  was  afterwards  on  appeal 
tried  de  novo  in  the  county  court  At  the 
trial  below,  on  the  opening  statement  of 
counsel  for  plaintiff,  defendant's  counsel  mov- 
ed for  "Judgment  on  the  pleadings."  In  caus-~ 
es  brought  In  the  court  of  a  Justice  of  the 
peace  no  written  pleadings  are  required. 
Whether,  as  matter  of  fact,  written  plead- 
ings were  filed  In  this  case  after  It  reached 
the  county  court,  the  abstract  does  not  show ; 
but.  If  It  be  assumed,  as  counsel  for  plaintiff 
In  error  apparently  does,  that  the  court  and 
counsel  for  both  parties  treated  the  opening 
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fitatement  of  counsel  for  plaintiff  as  a  writ- 
ten complaint  setting  fortb  bis  cause  of  ac- 
tion, it  appears  tberefrom  that  theretofore 
there  was  a  trial  between  the  same  parties, 
before  a  court  of  competent  Jurisdiction,  of 
the  same  cause  of  action  resulting  in  a  final 
Judgment  on  the  merits,  which  had  never 
been  appealed  from,  reviewed,  or  set  aside. 
Such  facts,  whether  alleged  in  a  written  com- 
plaint or  made  in  the  opening  statement  of 
plaintiff's  counsel,  apparently  were  admitted 
to  be  true  below,  and  are  not  questioned  here. 
It  would  seem  that.  If  such  facts  were  proved 
or  admitted  at  any  stage  of  tbe  trial,  the 
Judgment  dismissing  the  action  was  right. 

But  plaintiff's  counsel  says  that,  as  his 
opening  statement  does  not  appear  in  the  rec- 
ord or  bill  of  exceptions,  we  cannot  intelli- 
gently review  the  Judgment,  and,  besides,  it 
Is  not  good  practice  to  dismiss  an  action  or 
direct  a  nonsuit  upon  the  mere  opening  state- 
ment of  counsel.  He  cites  cases  like  Fisher 
V.  Fisher,  5  Wis.  472,  and  Leonard  v.  Bean- 
dry,  G8  Mich.  312,  36  N.  W.  88,  as  announcing 
that  doctrine,  and  he  further  says  that  only 
In  exceptional  cases  ought  such  practice  to  be 
permitted.  Whatever  the  practice  may  be  In 
other  states.  It  Is  not  uncommon  in  this  state. 
And  plaintiff  did  not  object  to  the  time  when, 
or  the  form  or  manner  in  which,  the  question, 
on  which  Judgment  of  dismissal  was  based, 
was  brought  to  the  court's  attention.  If  the 
opening  statement  of  counsel  Is  not  reproduc- 
ed In  this  record.  It  Is  not  the  fault  of  defend- 
ant In  error,  but  the  misfortune  of  plaintiff 
In  error,  Tn  the  absence  of  a  showing  In  the 
record  proper,  or  bill  of  exceptions,  of  some- 
thing to  impeach  a  Judgment,  we  must  pre- 
sume that  it  Is  right.  If  the  statement  of 
counsel  Is  different  from  what  both  counsel 
and  court  assumed  It  to  be,  this  record  falls 
to  show  It  Certain  It  Is  that  the  very  Imper- 
fect and  unsiitlsfactory  record  wnlch  this  ab- 
stract presents  sufficiently  shows  that  the 
court  dismissed  this  action  because  It  was 
admitted  by  counsel  that  the  same  cause  of 
action.  In  a  former  trial,  bad  been  previously 
litigated  and  decided  In  a  suit  between  the 
same  parties,  and  the  Judgment  therein  had 
never  set  aside  or  annulled,  but,  on  the  con- 
trary, had  been  fully  satisfied. 

The  Judgment  Is  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GABBERT,  J.,  concur. 


LOSIBARD  T.  OVERLAND  DITCH  &  RES- 
ERVOIR CO. 

(Supreme  Court   of   Colorado.    Nov.  4,    1907.) 

1.  Appeal— Riotrr   of   Review— Nonobsbrv- 

ANCE   OF   KUI.ES. 

Where  the  only  assii^nient  of  error  argued 
on  appeal  is  that  under  the  evidence  judfrntent 
shonid  have  been  for  appellant,  and  the  evi- 
dence is  not  set  out  in  narrative  form  in  the 
abstract,  the  nonobscrvance  of  Supreme  Court 


roles  warrants  a  dismissal  of  the  appeal:  but, 
where  appellee  does  not  seasonably  object,  the 
judgment  win  be  reversed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  312U.] 

2.  CONTBAOTS  —  BCIJ.DIHO  OONTBACrTS  — SUB- 
STANTIA!. COUPUANCB— BlOHT  TO  BBCOVEB 
FOB  SEBVICIB. 

Where  a  party  to  a  written  building  con- 
tract sues  to  recover  for  services  performed, 
where  the  pleadings  warrant  it,  a  recovery  will 
be  allowed,  even  though  there  has  not  been  an 
exact  compliance,  if  the  contract  has  been  sub- 
stantially performed  in  good  faith  and  the  work 
accepted ;  and  the  same  principles  apply  to  a 
contract  for  the  construction  of  a  ditch  under 
plans  and  specifications. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  !  1353.] 

3.  Sajcb— Actions— ScFTiciENCT  of  Pebfobm- 

ANCE. 

Where  a  plaintiff  bases  his  right  to  recover 
on  a  full  and  complete  perfonnance  of  a  writ- 
ten contract,  he  cannot  recover,  except  upon 
proof  of  such  performance  on  his  part. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  {  1731.] 

Appeal  from  District  Court,  Delta  County; 
Tberon  Stevens,  Judge. 

Action  by  George  3.  Lombard  against  the 
Overland  Ditch  A  Reservoir  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals 
Affirmed. 

Chas.  L.  Pike  and  W.  H.  Burnett,  for  ap- 
pellant   King  &  Stewart  for  appellee. 


CAMPBELL,  3.  This  Is  an  acUon  to  re- 
cover a  balance  due  under  a  written  con- 
tract In  accordance  with  whose  plans  and 
speciflcations  plaintiff  agreed  to  build  for  de- 
fendant part  of  an  irrigating  ditch.  The 
complaint  alleged  that  plaintiff  bad  fully  com- 
piled with  ail  the  terms  and  conditions  of 
tbe  contract  which  be  was  required  to  per- 
form, and  done  all  the  work  under  it  be- 
fore action  was  brought  Defendant  by  its 
answer  admitted  making  the  contract,  but 
denied  that  plaintiff  had  performed  the  cove- 
nants therein  to  be  performed  by  him,  and 
alleged  that  the  banks  of  the  ditch  were  not 
sloped  as  required  by  the  written  agree- 
ment, that  the  ditch  was  not  on  an  even 
grade  as  indicated  by  the  grade  stakes,  and 
it  bad  not  been  completed.  There  was  a 
trial  to  the  court  without  a  Jury,  which  re- 
sulted In  findings  in  favor  of  the  defendant, 
followed  by  a  Judgment  dismissing  the  ac- 
tion. 

Numerous  errors  are  assigned  by  the  plain- 
tiff, only  one  of  which  Is  argued  by  his 
counsel,  which  is  that  under  the  evidence 
Judgment  should  have  gone  for  plaintiff  in 
the  amount  sued  for.  In  tbe  indefinite  as- 
signment of  errors,  and  the  failure  of  ap- 
pellant to  set  out  In  the  abstract  the  evi- 
dence In  narrative  form,  tbe  rules  of  this 
court  have  not  been  observed,  and  for  that 
reason  alone  the  appeal  might  be  dismissed; 
but  as  appellee  did  not  seasonably  object 
to  such  noncompliance,  and  as  It  is  more 
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satisfactory  to  us  to  put  the  decision  upon 
more  substantial  grounds,  we  proceed  to  a 
discussion  of  the  assigned  error  wliicb  coun- 
sel have  argued. 

Tlie  plaintiff  i^ued  upon  a  special  contract, 
whlcb  Is  set  out  in  full  in  tlie  complaint  He 
alleged  that  be  had  fully  complied  with  all 
its  terms  and  conditions,  and  that  all  work 
under  it  was  fully  completed.  The  defend- 
ant affirmatively  pleaded  the  particulars  In 
•ybich  it  claimed  the  contract  had  not  been 
performed  and  tbat  the  worl:  bad  not  l>een 
flnisbed.  In  McOonigle  t.  Klein,  6  Colo. 
App.  30C,  40  Pae.  4C5.  It  was  held  that  where 
a  contract  is  in  writing  and  entire.  In  order 
that  the  plaintiff  may  recover  upon  It,  he 
must  show  either  performance,  or  that  the 
contract  has  been  rescinded,  or  its  perform- 
ance rendered  impossible  as  the  result  of  de- 
fendant's wrong.  This  case  was  referred  to 
with  approval  In  Cochran  v.  Balfe,  12  Colo. 
App.  75,  54  Pac.  399,  where  Wilson,  J.,  says 
that  the  same  rule  is  leclared  by  this  court 
in  Cody  v.  liaynaud,  I  Colo.  272,  and  Wal- 
ling v.  Warren,  2  Colo.  434.  In  Rockwell 
Stock  Co.  V.  Castronl,  «  Colo.  App.  521,  at 
oage  .533.  42  Pac.  180,  at  page  184,  the  court, 
iiy  BIssell,  J.,  said:  "If  the  plaintiff  de- 
clares on  a  special  contract,  and  undertakes 
to  prove  it,  he  may  not  at  the  same  time  of- 
fer proof  of  the  value  of  his  services  and  re- 
cover according  as  the  Jury  may  conclude 
with  reference  to  the  matter."  By  the  rules 
of  the  common  law,  where  a  party  to  a 
written  contract  sued  to  recover  compensa- 
tion for  services  which  he  performed  under 
It,  full  and  exact  performance  was  required 
as  a  condition  precedent  to  the  right  of  re- 
covery. The  rule  has  been  relaxed  by  many 
(•ourts  In  building  contracts,  and  the  same 
principle  should  apply  to  contracts  such  as 
the  one  before  us.  Where  the  pleadings  war- 
vant  It,  the  tendency  of  the  courts  is  to  per- 
mit a  recovery,  even  though  there  has  not 
been  an  exact  and  literal  compliance,  if  the 
contract  ha.s  been  .sul)stantlally  performed  In 
good  faith,  and  the  work  accepted  by  de- 
fendant, when  pluIntilT  can  show  the  value 
of  his  .«ervlc('s.  9  Cyc.  686  et  seq.  An  in- 
structive case  Is  Spence  v.  Ham,  163  N.  Y. 
220,  57  N.  E.  412,  51  I..  K.  A.  238.  It  is 
upon  tUe  ground  of  substantial,  in  contrast 
with  lUlI,  performance,  that  plaintiff,  appar- 
ently for  the  first  time  on  this  review,  seeks 
to  maintain  bis  action.  But  the  authorities 
>eem  to  hold  that  for  such  substantial  per- 
'ormance  an  action  cannot  be  maintained  on 
the  i--p'clal  contract,  but  must  l)e  on  a  quan- 
tum meruit,  and  such  was  the  holding  in 
the  Um-kwell  Case,  supra.  See,  also,  9  Cyc. 
087.  7.nd  cases  cited.  In  Robinson  C.  M.  Co. 
V.  Johnson,  13  Colo.  258,  204,  22  Pac.  459, 
401,  5  L.  R.  A.  769,  the  court  said:  "As  a 
rule,  where  tliere  Is  an  express  contract,  par- 
ties cannot  abandon  It  and  resort  to  an  im- 
plied one."    And  in  Owl  Canon  Gypsum  Co. 


V.  Fer^iuson,  2  Colo.  App.  219.  at  pago  231, 
30  Pac.  255,  at  page  2.>9,  the  opinion  says: 
"When  one  seeks  to  recover  for  the  iierforni- 
ance  of  a  contract,  he  must  see  thiit  lie  bus 
performed  the  contract  which  Is  the  tiasis 
of  his  action." 

Applying  the  foregoing  principles  to  tlie 
"acts  of  this  case.  It  is  clear  that  the  plaln- 
t  ff  was  not  entitled  to  recover.  He  relied 
I  pon  and  proved  a  special  contract,  but 
s  gnally  failed  to  show  full  performance.  a.s 
alleged.  The  grade  of  the  ditch  for  over  one- 
ninth  of  its  length  was  not  in  accordauc*; 
with  its  specifications,  and  Uie  slojie  of  the 
upper  bank  was  not  what  the  deleiidjiut  bad 
stipulated  for,  and  tie  testimony  tended  to 
show  tbat  the  dlteh  had  not  been  completed 
when  the  action  was  brought.  We  do  not 
Intend  to  decide  tbat  If  the  action  had  t>een 
based  uiton  an  implied  contract,  and  plain- 
tiff bad  sued  to  recover  tlie  value  of  bis  serv- 
ices in  building  a  ditch  which  defendant  ac- 
cepted and  used,  a  recovery  might  not  b*? 
had.  We  restrict  our  decision  solely  to  the 
proposition  tbat,  since  plaintiff  based  bis 
right  to  recover  upon  a  full  and  complete 
performance  of  a  written  contract,  be  must 
In  this  action  recover,  if  at  all,  upon  proof 
of  a  performance  of  the  conditions  thereof 
to  be  performed  by  him.  Charles  v.  Hal- 
lack  Lumber  Co..  22  Colo.  283,  43  Pac.  548. 
is  cited  by  plaintiff  in  support  of  the  point 
tliat  under  a  complaint  declaring  on  a  spe- 
cial contract  a  recovery  may  be  had  for  the 
reasonable  value  of  the  servic-es  performed. 
No  such  doctrine  Is  announced  In  that  case. 
Indeed,  Justice  Goddard,  who  wrote  the 
opinion,  expressly  left  undetermined  whether 
In  that  action,  if  defendant  bad  elected  to- 
stand  uiiou  his  tecbulcal  rights  under  tli» 
contract,  he  might  not  successfully  have  re- 
sisted payment  of  the  balance  of  the  contract 
price  until  a  strict  performance  of  all  the- 
conditions  of  the  contract  had  been  made  by 
the  plaintiff.  It  was  not  necessary  in  that 
case  to  pass  upon  the  question,  liecause  the 
defendant  elected  to  avail  bimself  of  the 
option  given  him  by  the  contract  to  make 
good  the  omission  and  defects  of  the  plaintiff 
and  claim  the  cost  of  doing  so  as  a  set-off 
or  counterclaim  against  the  amount.  If  any., 
found  due  plaintiff  upon  the  contract. 

We  do  not  deem  It  a  harsh  rule  to  restrict 
plaintiff  in  his  evidence  to  the  cause  of  ac- 
tion set  up  in  bis  complaint,  particularly 
where  the  defendant  objects  to  the  variance- 
between  the  allegations  and  proof,  as  was 
the  case  here.  It  works  no  Injustice  to  plain- 
tiff, under  the  facts  of  this  case,  to  affirm 
the  Judgment  dismissing  the  action,  not  on- 
ly because  there  Is  lack  of  proof  even  of  sub- 
stantial performance,  were  that  an  Issue 
here,  but.  In  addition  to  tbat  consideration, 
this  decision  Is  not  intended  to  operate  as  a 
bar  of  bis  right  of  recovery  In  a  posslhlo- 
subsequent  action,  if  plaintiff  thinks  he  can . 
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mnlntnln  It,  based  upon  an  Implied  contr.Tt 
for  the  value  of  his  services.    The  Judgiucf 
Is  afflrnied. 
Affirmed. 


STEELE,  C. 
•ur. 


J.,  and  GABBERT,  J,  con- 


IIENRT  V.   BOARD  OF  COMRS  OF   SAN 

MIGUEL  <:!OUNTY. 
(Supreme  Court   of    Colorado.    Nov.   4,   1907.) 

Counties  —  Claims  Against— Nkcessity  or 
Presentation — ^Injury  to  Land. 

Injury  to  land,  in  that  a  county  unlaw- 
fully entered  thereon  and  constructed  a  road, 
is  a  claim  or  demand  within  Mills*  Ann.  St.  S 
801,  requiring  all  claims  and  demands  a);ainst 
a  county  to  be  presented  to  the  county  commis- 
sioners before  an  action  shall  be  maintainable 
thereon. 

Appeal  from  District  Court,  San  Miguel 
County;    Theron  Stevens,  Judge. 

Action  by  Edward  Henry  against  the  board 
of  county  oonimis.'iioners  of  the  county  of 
Han  ^ligiiel.  .Tudgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

L.  C.  Kinikin,  for  appellant.  E.  C.  Howe, 
for  appellee. 

BAILEY,  J.  Appellant,  plaintiff  below, 
filed  his  complaint  against  defendant.  In 
which  he  charged  that  the  defendant,  "with 
a  strong  hand,  unlawfully,  forcibly,  and  with- 
out any  authority  of  law,  entered  upon  plain- 
tiff's land  with  horses,  mules,  men,  and  ma- 
chinery while  plaintiff  was  absent  from  the 
United  States,"  and  constructed  a  road, 
whereby  plaintiff's  property  was  Injured  and 
damaged.  A  demurrer  was  filed  to  this  com- 
plaint and  sustained.    Plaintiff  appeals. 

Section  801  of  Mills'  Annotated  Statutes 
provides,  inter  alia,  that  "all  claims  and  de- 
mands held  by  any  person  against  a  county 
shall  be  presented  for  audit  and  allowance  to 
the  board  of  county  commissioners  of  the 
proper  county  In  due  form  of  law  before  an 
action  in  any  court  shall  be  niaiutainable 
thereon."  There  was  no  allegation  In  the 
complaint  tlint  the  claim  or  demand  bad  been 
presented  to  the  board  of  county  commis- 
Hioners  for  allowance  before  the  <'oiniueuce- 
nicnt  of  the  action.  Douglas  County  v.  Tay- 
lor, 50  Neb.  't'.io,  70  N.  W.  '27,  a  Nebraska  case, 
is  relied  upon  by  the  plaintiff  as  authority 
for  the  theory  that  claims  or  demands  of  the 
character  mentioned  in  the  complaint  uee<l 
not  ne<r€'ssarily  be  presented  to  the  board  of 
commlMsioners  previous  to  the  institution  of 
an  action.  We  might  be  controlled  by  the 
Nebraska  case,  were  it  not  for  the  fact  that 
this  court  has  reiieuteilly  held  that  the  pro- 
visions of  the  statute  must  bo  complied  with 
l)efore  the  suit  can  be  maintained  against  a 
county  by  the  person  making  the  claim.  Rio 
Grande  County  v.  Phye,  27  Colo.  109,  59  Pac. 


55;  Gregg  ▼.  Lake  Count}',  32  Colo.  357,  70 
Pac.  376;  PJo  Grande  County  y.  Bloom,  14 
Colo.  App.  188,  59  Pac.  417. 

The  api  ollaut  contends  that  these  author- 
ities are  aot  decisive,  because  each  of  them 
arises  out  of  circumstances  amounting  to  a 
<«ntraet,  express  or  implied,  and  that  the 
section  referred  to  relates  only  to  such  claims 
as  are  included  In  the  necessary  expenses  of 
the  coimty,  liquidated  claims  such  as  arise 
in  regular  transactions  of  the  county,  and  in 
this  case  he  says :  "The  county  brazenly  and 
unlawfully  took  and  damaged  plaintiff's  prop- 
erty, and  there  Is  no  contract  between  them, 
express  or  Implied,  and  we  submit  that  the 
suit  is  maintainable  as  brought,  and  that  the 
county  should  be  ruled  to  answer  the  com- 
plaint." The  words  of  the  statute  are  "all 
claims  and  demands"  must  first  be  presented 
to  the  county  commissioners.  The  expression 
"All  claims  and  demands"  is  broad  enough  to 
Include  demands  which  arc  based  upon  un- 
liquidated claims,  as  well  as  tho.sc  which  are 
liquidated.  We  find  in  Black's  Law  Dic- 
tionary that  the  term  "demand"  means :  "A 
claim ;  ':he  assertion  of  a  legal  right ;  a  legal 
obligation  asserted  In  the  courts.  'Demand' 
is  a  word  of  art  of  an  extent  greater  In  its 
signification  than  any  other  word  except 
•claim.'  Co.  LItt.  291 ;  In  re  Denny,  2  Ilill 
(N.  Y.)  220.  'Demand'  embraces  all  sorts  of 
actions,  rights,  and  titles,  conditions  before 
or  after  breach,  executions,  appeals,  rents  of 
all  kinds,  covenants,  annuities,  contracts,  re- 
cognizances, statutes,  commons,  etc.  •  •  • 
'Deuuind'  is  more  comprehensive  in  import 
than  'debt'  or  'duty.'  Sands  v.  Codwlse,  4 
Johns.  (N.  Y.)  530,  4  Am.  Dec.  305;  In  re 
Denny,  2  Hill  (N.  Y.)  220.  'Demand'  or  'claim  ' 
Is  proi>erly  used  In  reference  to  a  cause  of 
action.  Saddlesvene  v.  Anns,  32  How.  Prac. 
(N.  Y.)  2S.->."  The  statute  providing  that  ail 
claims  and  demands  against  a  county  shall 
be  presented  to  the  board  of  county  commis- 
sioners moans  demands  and  claims  of  all 
kinds.  It  is  Idle  to  say  that  a  claim  that  the 
plaintiff  has  been  injured  by  the  wrongful 
acts  of  tne  commissioners  and  that  he  should 
be  reimbursed  for  such  damages  is  not  a.  de- 
mand against  the  county.  It  Is  vain  to  say 
that  a  demand  that  the  county  pay  the  plain- 
tiff the  amount  which  he  asserts  he  has  been 
damaged  by  means  of  the  wrongful  conduct 
of  the  representatives  of  the  county  Is  not 
a  claim  against  It.  If  this  Is  not  a  claim  or 
demand,  the  plaintiff  has  no  cause  of  action. 
If  it  is  a  claim  or  demand,  it  should  have 
'joen  presente<l  to  the  l>oard  of  county  com- 
missioners for  audit  and  allowance  before  ac- 
tion was  brought. 

The  Judgment  of  the  district  court  will 
therefore  be  atHnued. 

Aliii'med. 

STEELE,  C.  J.,  and  GODDARD,  J.,  concur 
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TSRAEIi,  TT.  S.  Marehal,  v.  DAY. 

(Supreme  Court  of  Colorado.    Oct.  7,   1907. 

Rehearing  Denied  Dec.  2,  1007.) 

1.  TBI.VIy— DlBECTION  OF  VEBDICT— W'lIEN  AU- 
THORIZED. 

W'lipre  the  material  facts  are  established  by 
uncontradicted  testimony,  a  verdict  should  be 
directed  for  the  party  eutitle<I  to  recover  under 
the  law  dcducible  from  the  facts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  '*C,  Trial,  fj  376-380.] 

2.  FRAfDULENT  COSVET.VNCES — SALES  —  VA- 
LIDITY —  Delivery  op  Possession  —  Stat- 
utes. 

Under  Jlills'  Ann.  St.  8  2027,  providing 
that  every  sale  of  chattels  in  the  seller's  ixjsscs- 
sion.  unless  accompanied  by  immediate  delivery 
and  followed  by  an  actual  continued  cbanKe  of 
possession,  shall  be  presumptively  fraudulent  aH 
against  the  creditors  of  the  seller,  a  buyer  of 
chattels  must  take  the  actual  possession  thereof, 
which  possession  must  be  open,  notorious,  ex- 
clusive, and  unequivocal,  and,  to  satisfy  the 
statute,  there  must  be  no  apparent  possession 
left  in  the  seller. 

fEd.  Note. — For  cases  :n  point,  see  Cent.  Die. 
vol.  24,  Fraudulent  Conveyances,  J  404.] 

3.  Same. 

An  owner  of  a  ranch  sold  to  a  buyer  cattle 
and  feed  thereon.  The  buyer  owned  an  adjacent 
ranch.  After  the  sale,  the  owner  left  the  ranch 
and  removed  therefrom  horses  and  tools  us"d 
in  his  business  as  railroad  contractor.  The 
buyer  permitted  the  cattle  and  feed  to  remain 
on  the  ranch  and  placed  other  cattle  thereon. 
All  the  stock  on  the  ranch  was  fed  by  an  em- 
ploy^  of  the  owner.  Tlie  buyer  visited  the 
ranch  daily,  and  gave  directions  as  to  the  care 
of  the  stock  and  at  different  times  took  away 
some  of  the  property,  but  returned  the  same. 
Held,  that  there  was  no  delivery  of  possession 
to  the  buyer  essential  under  Mills'  Ann.  St.  j| 
2(t27.  to  render  the  sale  valid  as  against  creditors 
of  the  owner. 

(Ed.  Xote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  (.;onveyances,  S§  457,  404.) 

Appeal  from  District  Court,  Weld  County; 
Christian  A.  Bennett,  .Tudge. 

Action  by  William  E.  Day  against  Joseph 
A.  Israel,  United  States  marshal.  From  a 
Judgment  for  plaintiff,  defendant  api>«als. 
Reversed,  with  directions. 

Wolcott,  Valle  &  Waterman,  Caldwell  Mar- 
tin, and  W.  X.  Valle,  for  appellant.  II.  N. 
Ilaynes,  for  appellee. 

GABBERT.  J.  Api)ellant,  United  States 
marshal  for  the  state  of  Colorado,  by  virtue 
of  nn  execution  In  bis  bands,  levied  upon 
certain  personal  proi)orty  as  the  chattels  of 
J.  B.  nindry,  the  execution  debtor.  Appel- 
lee, claiming  to  be  the  owner  of  this  property 
by  purchase  from  the  judgment  debtor  prior 
to  the  levy,  brought  suit  In  replevin  against 
the  marshal  to  recover  possession  thereof. 
The  trial  resulted  In  a  verdict  and  judgment 
for  the  plaiutitr,  from  which  the  defendant 
api)eals. 

Counsel  for  defendant  as.<!ign  errors  upon 
Instructions  given  and  refused,  and  the  ad- 
ml.ssion  of  testimony.  Counsel  for  plaintiff 
contend  there  was  no  error  with  respect  to 
the.s<'  matters.  We  do  not  d«>em  it  necessary 
to  enter  upon  a  discussion  of  the  questions 


thus  raised,  because  It  appears  that  the  ma- 
terial facts  are  established  by  testimony  in 
which  there  Is  no  conflict,  and  the  case  l» 
therefore  one  where  a  verdict  should  hare 
been  directed  for  either  the  pIr.IiitlCt  or  de- 
fendant, in  accordance  with  the  ooncluslona 
of  law  properly  deducible  from  such  facts. 
On  behalf  of  defendant.  It  Is  urged  that  the 
evidence  is  not  only  InsuRlclent  to  snpjiort 
the  verdict,  but  that,  under  the  testimony,  a 
verdict  for  the  defcndont  should  have  been 
directed,  while  on  behalf  of  the  plaintiff  It 
Is  contended  that  the  testimony  ia  ample  to 
support  the  rerdlct  returned  by  the  Jury. 
The  contention  of  counsel  for  defendant  Is 
based  upon  the  assumption  that  the  testimony 
wholly  fails  to  establish  that  the  sale  upon 
which  plaintiff  relies  was  a<'Compa«led  by 
an  Immediate  dellver.v.  and  an  actual  and 
continued  change  of  possession  of  the  proi>- 
erty  In  controversy,  and  therefore  It  Is  con- 
tended the  sale  from  HIndry  to  plaintiff  was 
▼old  as  against  the  Judgment  creditor  of  the 
former,  by  virtue  of  section  2027,  1  Willis' 
Ann.  St.,  which  provides.  In  substance,  that 
every  sale  made  by  a  vendor  of  chattels  In 
bis  possession,  unless  accompanied  by  an  Im- 
mediate delivery,  and  followed  by  an  actual, 
continued  change  of  possession  of  the  goods 
sold,  shall  be  conclusively  presumed  to  be 
fraudulent  and  void  as  against  the  creditors 
of  the  vendor.  This  statute  has  been  before 
this  eotirt  and  the  Court  of  Appeals  in  many 
cases  In  which  It  has  been  uniformly  held 
that  the  vendee  of  chattels  must  take  the  ac- 
tual possession  thereof,  and  that  such  iwsses- 
slon  must  l>e  open,  notorious,  exclusive,  and 
unequivocal,  and  such  as  to  apprise  the  com- 
munity that  the  goods  sold  have  changed 
hands,  and  the  title  has  passed  from  the  ven- 
dor to  the  vendee.  What  constitutes  a  com- 
pliance or  noncompliance  with  Its  provisions 
necessarily  varies  with  the  circumstances  of 
each  case  Involving  a  sale  of  chattels,  where 
the  foregoing  statute  Is  drawn  in  question, 
and  It  therefore  becomes  necessary  to  briefly 
review  the  testimony  In  order  to  determine 
whether  or  not  the  sale  was  void  as  against 
the  creditor  of  Hindry  for  whose  benefit  the 
levy  of  the  execution  by  the  marshal  w^as 
made. 

It  appears  that  Hindry  owned  a  ranch  ad- 
jacent to  the  one  owned  by  the  plaintiff,  and 
that  the  chattels  in  question  were  located  up- 
on this  vanch  at  Uie  time  plaintiff  claims  to 
have  purchased  them  from  Hlndrj-.  Hindry 
occupied  this  ranch,  but  was  not  there  a 
great  deal  of  the  time.  The  proi>erty  in  con- 
troversy consisted  of  horses,  cattle,  hay.  and 
farming  implements.  Plaintiff  purchased  It 
the  latter  part  of  January,  1897;  Hindry 
telling  plaintiff  that  he  was  going  away,  did 
not  Intend  to  do  any  more  farming,  that 
he  never  expected  to  come  there  again,  and 
to  take  charge  of  and  treat  the  ranch  as  his 
own.  Subsequently,  and  on  the  evening  of 
I  the  day  of  sale,  Hindry  left,  taking  with  him 
;  a  number  of  horses,  wagon,  .scrji 
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other  tools  used  In  tbe  business  of  gradiiig; 
his  occupation  being  that  of  a  contractor  on 
ditches  and  railroad  grades.  At  that  time  O. 
C.  Henry  was  In  the  employ  of  Hindry,  car- 
ing for  the  property  purchased,  and  had  been 
for  several  years  previous.  The  evening  of 
the  day  of  the  si'.le  plaintiff  informed  Henry 
that  he  had  Imugl  '  the  stock  In  controversy, 
and  would  depend  upon  him  to  take  care  of 
It  The  next  morning  plaintiff  entered  upon 
the  ranch  with  about  ICO  head  of  his  own 
cattle  and  horses,  which  had  never  been  there 
before,  leaving  them  there  to  pasture,  In 
charge  of  Henry.  This  stock,  as  well  as  that 
purchased  from  Illndry,  was  fed  by  Henry 
from  the  hay  purchased.  Plaintiff  visited  the 
ranch  daily,  gave  directions  as  to  the  care 
of  the  stock  thereon,  at  different  times  took 
some  of  the  horses  purchased  from  Hindry 
over  to  his  own  ranch  and  worked  them 
there,  returning  them  later  to  the  Hindry 
ranch,  and  at  times  one  of  his  employes,  a 
Mr.  Craig,  went  to  the  ranch  and  assisted  In 
looking  after  and  caring  for  the  stock.  This 
condition  of  affairs  continued  for  about  two 
weeks,  when  the  marshal,  through  a  deputy, 
levied  uix)n  the  property  purchased  by  plain- 
tiff from  Hindry.  At  the  time  of  the  levy 
this  property  was  on  the  Hindry  ranch,  and 
In  charge  of  Henr.v.  It  Is  evident  from  the 
foregoing  statement  that  the  solution  of  the 
question  of  delivery  to,  and  possession  of 
plaintiff  of,  the  property  levied  upon,  turns 
upon  his  possession  and  control  of  the  Hindry 
ranch,  because  It  remained  there  at  all 
times  except  the  few  instances  when  plaintiff 
took  some  of  the  horses  to  his  own  place, 
but  afterwards  returned  them.  The  ranch 
was  the  property  of  Hindry,  and,  so  long  as 
the  chattels  In  controversy  remained  there- 
on, they  were  apparently  In  his  possession, 
unless  the  facts  are  such  as  to  Indicate  that 
plaintiff  was  In  the  actual,  exclusive  posses- 
sion and  control  Of  the  ranch.  That  counsel 
for  plaintiff  regards  the  possession  of  the 
ranch  as  the  real  test  Is  evident,  because  he 
aptly  states  In  bis  brief :  "A  ranchman  who 
buys  property  on  an  adjoining  ranch  Is  under 
no  obligation  to  remove  the  property  from  the 
ranch  if  he  takes  visible  control  of  the  ranch 
Itself,  and  exercises  full  control  over  It  as 
tenant" 

But  does  the  testimony  disclose  that  plain- 
tiff exercised  such  acts  of  control  over  the 
ranch  as  to  indicate  to  the  community  or 
those  familiar  with  the  situation  prior  to  the 
date  of  sale  that  he  was  In  the  full  posses- 
sion and  control  thereof?  We  think  not. 
Henry,  who  for  several  years  previous  had 
been  looking  after  the  ranch  for  Hindry.  and 
the  property  In  question,  remained  upon  the 
ranch,  looking  after  and  caring  for  this 
property.  There  was  nothing  to  indicate 
that  he  had  become  solely  the  employe  of 
plaintiff  upon  the  ranch,  Instead  of  Hindry, 
if.  In  fact,  such  change  was  made.  That 
Hindry  had  taken  away  a  number  of  horses 
and  grading  implements  was  no  Indication 


that  he  had  turned  tbe  possession  of  the 
ranch  over  to  plaintiff.  There  was  nothing 
unusual  in  this  act  because  he  was  absent 
from  the  ranch  with  this  or  other  property 
of  a  similar  character  most  of  the  time,  en- 
gaged on  ditch  and  other  contracts.  That 
plaintiff  and  his  employ^  frequently  visited 
the  ranch  and  gave  directions  as  to  the  care 
of  the  stock  thereon  would  not  Indicate  that 
he  was  a  tenant  In  poss-esslon  and  control  of 
the  ranch,  because  such  visits  w^ould  be  entire- 
ly consistent  with  the  fact  that  he  was  pas- 
turing stock  thereon,  and  the  presence  of 
such  stock  on  the  ranch  would  merely  Indi- 
cate that  some  arrangement  had  been  made 
with  the  owner  for  pasturing  It.  Taking 
some  of  the  horses  purchased  from  Hindry 
over  to  his  own  ranch  and  returning  them 
to  the  Hindry  ranch  would  Indicate  that  he 
had  borrowed  or  hired,  rather  than  purchas- 
ed, them.  The  stock  purchased,  or  at  least 
the  greater  part  thereof,  except  as  occasion- 
ally used  by  plaintiff  In  the  manner  indicat- 
ed, was  kept  separate  and  apart  from  that  of 
the  plaintiff.  In  the  same  corrals  and  sheds 
that  it  was  before  the  purchase,  and  fed  sep- 
arately from  that  of  plaintiff.  The  Imple- 
ments were  not  moved.  No  notices  were 
posted  to  the  effect  that  there  had  been  any 
change  in  the  possession  or  control  of  the 
ranch.  In  short,  there  was  no  change  snch 
as  would  apprise  the  community  or  those 
familiar  with  the  property  in  controversy, 
and  conditions  as  they  existed  previous  to 
the  sale  under  which  plaintiff  claims,  that 
he  was  in  the  actual  possession  and  exclusive 
control  of  the  ranch.  The  purpose  of  the 
statute  Is  to  prevent  fraud  by  declaring  that 
sales  of  personalty  as  against  creditors  of 
the  vendor  arc  void,  unless  there  is  an  imme- 
diate delivery,  followed  by  an  actual  and 
continued  change  of  possession  of  the  prop- 
erty sold.  In  order  to  satisfy  the  statute, 
there  must  he  no  apparent  possession  left  In 
the  vendor.  The  possession  cannot  be  shar- 
ed by  the  vendor  and  the  vendee,  and  the 
change  of  possession  to  the  vendee  must  not 
only  be  actxial,  but  apparent,  from  the  acts 
upon  which  he  relies  to  establish  his  jwsses- 
slon.  Atchison  v.  Graham,  14  Colo.  217,  23 
Pnc.  870;  WIlUs  v.  Roberts,  18  Colo.  App. 
149,  70  Pac.  44.5.  The  property  was  upon  the 
Hindry  ranch  at  the  time  of  the  levy.  The 
only  circumstance  upon  which  plaintiff  could 
rely  to  establish  possession  at  this  time  was 
that  he  was  In  the  exclusive  possession  and 
control  of  the  ranch ;  but  the  testimony  does 
not  establish  a  state  of  facts  from  which  it 
could  be  inferred  that  his  control  and  pos- 
session thereof  was  apparent  to  the  commu- 
nity or  the  world,  and  hence  It  follows  it 
was  not  apparent  that  he  was  In  the  actual 
and  excinslve  possession  of  the  property  lev- 
led  npon.  We  are  therefore  of  the  opinion 
that  from  the  testimony  the  verdict  of  the 
Jury  cannot  stand. 

It  Is  hardly  necessary  to  cite  cases  sup- 
porting this  conclusion,  because,  as  prevloua- 
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ly  stated,  the  decisions  of  the  Court  of  Ap- 
peals and  tbis  court,  construini;  the  statute 
in  question,  in  so  far  as  applicable  to  the 
facts  of  this  case,  are  to  the  effect  that  the 
vendee  must  take  actual  possession  of  the 
purchased  property,  and  his  possession  must 
be  so  open,  notorious,  and  unequivocal  as  to 
apprise  the  community  that  the  subject  of 
purchase  has  changed  hands,  and  the  title 
thereto  passed  to  him  from  the  vendor.  In  or- 
der to  protect  himself  a^lnst  the  creditors 
of  the  vendor.  Counsel  for  appellee  cites  a 
number  of  cases  upon  which  he  relies  In  sup- 
port of  his  contention  that  the  testimony  was 
sufficient  to  sustain  the  verdict  of  the  jury 
in  finding  that  there  had  been  an  actual  and 
continued  change  of  possession  of  the  goods 
In  controvert.  It  Is  not  necessary  to  ana- 
lyze these  cases  further  than  to  say  that  in 
each  the  court  held  that  the  testimony  estab- 
lished that  the  vendee  was  in  the  actual  and 
continued  possession  of  the  property  from 
the  date  of  sale,  and  that  this  fact  was  es- 
tablished by  acts  from  which  It  was  made  to 
appear  that  his  possession  was  open,  notori- 
ous, and  apparent  to  all. 

This  is  the  second  time  that  this  case  has 
been  up  for  review.  The  record  discloses 
the  same  state  of  facts  at  each  trial.  At  the 
conclusion  of  the  trial  from  which  this  ap- 
peal Is  prosecuted,  counsel  for  defendant  re- 
quested the  court  to  instruct  the  Jury  to  re- 
turn a  verdict  for  the  defendant.  This  was 
denied.  The  request  should  have  been  grant- 
ed. It  appears  that  plaintiff  is  In  the  pos- 
session of  the  property  in  controversy.  We 
see  no  reason  why  this  litigation  should  be 
prolonged  by  permitting  another  trial  on  the 
question  of  possession  of  the  plalntift. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  the  appropriate  judgment  in 
favor  of  the  defendant,  after  such  hearing 
fls  may  be  necessary  to  advise  the  court  to 
that  end. 

Judgment  reversed. 

STEELE,  C.  J.,  and  CAMPBELL,  J.,  con- 
cur. 


SCIIECTEK  V.  WHITE. 
(Supreme  Court  of  Colorado.     Nov.  4,   1907.) 

1.  Pleadino— Deniai.  —  Repocation  —  Ne- 

CE.SSITT. 

Where,  in  an  action  on  an  account  for  cat- 
tle sold,  defenduiit  deuii»I  tliut  tlie  amount  sued 
for  was  due,  and  alleged,  in  Rddition,  that  the 

gurchase  was  on  a  credit  of  two  years,  which 
ad  not  expired,  the  answer  constituted  a  denial 
only,  and  not  an  allegation  o£  affirmative  mat- 
ter requiring  a  reply. 

[Ed.  Note. — For  1-a.Kex  in  pniut,  see  Cout.  Dig. 
vol.  39,  Pleading.  5  321^^.] 

2.  Same— Waiver. 

Defendant  by  going  to  trial  on  the  issues 
raised  l)y  his  answer,  and  treating  the  allega- 
tions tlierein  as  denied,  waived  tiie  neces.sity 
for  a  reply  if  one  was  otlierwise  required. 

[Ed.  Note.— For  cases  in  point,  sot;  Cent.  Dig. 
vol.  39,  Pleading,  f  i:{»>.] 


Appeal  from  District  Court,  Pueblo  County; 
John  Voorhees,  Judge. 

Action  by  T.  T.  White  against  Sam  Schect- 
er.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

L.  C.  Crane,  for  appellant  S.  Ilurrls<m 
White,  for  appellee. 

BAILEY,  J.  PlalntlfTs  complaint  alleges 
that  on  the  8th  day  of  July,  19U3,  be  sold  to 
the  defendant  certain  cows  of  the  value  of 
$160,  which  the  defendant  agreed  to  pay. 
and  that  on  the  same  day,  acting  for  Lorendu 
White,  he  sold  to  defendant  certain  other 
cows  at  the  agreed  price  of  $75;  that  the 
claim  of  Lorenda  White  was  assigned  to  the 
plaintiff ;  that  no  part  of  the  sum  had  becu 
paid  except  $5,  and  that  the  total  sum  dut> 
was  $230.  In  answer,  the  defendant  admitteil 
the  purchase  of  the  cows  at  the  price  stated, 
but  denied  that  any  part  thereof  was  due.  and 
alleged  that,  when  the  stock  was  purchased.  It 
was  agreed  between  plaintiff  and  defendant 
that  defendant  should  have  two  yeai"s'  time  to 
imy  the  price  agreed  upon  without  interest. 
The  matter  was  dul.v  set  for  trial  and  tried. 
At  the  conclusion  of  plaintiff's  testimony,  de- 
fendant moved  for  nonsuit  because  no  replica- 
tion was  filed  to  the  answer.  This  motion 
was  overruled.  The  trial  then  proceeded  and 
resulted  in  a  judgment  for  the  plaintiff.  De- 
fendant apiieals. 

The  only  question  presented  here  Is  as  to 
whether  or  not  the  court  erred  in  declining 
to  render  judgment  as  of  nonsuit  because  of 
the  absence  of  a  replication  denying  the  al- 
legation that  defendant  was  to  have  two 
years'  time  in  which  to  pay  for  the  cattle. 
This  allegation  In  the  answer  was  not  such  as 
required  a  denial.  It  was  nothing  more  or 
less  than  an  assertion  contradictory  to  the 
allegation  of  the  complaint  thot  the  account 
was  due.  In  the  case  of  Frlsch  v.  Caler.  21  Col. 
71,  being  an  action  upon  a  pi-omissory  note,  the 
defense  of  payment  was  pleaded  specifically, 
to  which  plea  there  was  no  replication,  and, 
upon  the  question  whether  the  want  of  such 
replication  admitted  the  plea,  the  court  held 
that  the  plea  amounted  to  a  simple  traverse 
of  the  avenuent  In  the  complaint  that  the 
note  was  due  and  unpaid,  and  heiu-e  needed 
no  replication.  To  the  same  effect  is  McArdle 
V.  McArdle,  12  Minn.  98  (Gil.  53).  In  the 
case  of  .\lden  t.  Carpenter,  7  Colo.  87.  1  Pac. 
904,  an  action  upon  a  promls.sory  note.  It 
was  held  that  an  averment  in  the  answer 
that  the  note  was  made  "without  any  good 
or  valnahle  consideration  whatever"  amount- 
ed to  nothing  more  In  legal  effect  than  a  sim- 
ple denial  of  the  complaint.  In  Oodd.ird  v. 
Fulton,  21  Cal.  430,  it  was  determined  that 
the  allegations  of  an  answer,  although  stated 
In  an  affirmative  form,  are  In  effect  only  a 
denial  of  the  allegations  of  the  complaint. 
In  this  case  the  complaint  alleges  that  the 
nc(!Ount  is  due.  The  defendant  denies  that 
it  is  due,  because  he  was  to  have  two  years 
in  which  to  pay  It.     The  answer  would  be 
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BufBclent  without  the  latter  clause,  which  Is 
but  a  denial  of  the  allegation  of  the  matu- 
rity of  the  claim.  In  Bliss  on  Code  Pleading, 
i  S^7,  It  is  said :  "If  the  answer  sets  up  new 
matter  which  amounts  only  to  a  denial,  as  the 
act  charged  was  committed  by  a  third  person, 
no  reply  is  necessary.  •  •  •  The  defendant 
may  waive  a  reply,  and  if  he  shall  go  to 
trial  as  though  a  reply  by  way  of  traverse 
were  In  he  shall  be  deemed  to  have  waived 
it,  or  It  will  be  considered  as  having  been 
duly  filed."  This  court  has  held  In  Quimby 
et  al.  V.  Boyd  e^  al.,  8  Colo.  342,  7  Pac.  288, 
that  If  a  defensf  has  not  been  denied  by  a 
replication,  yet,  if  tlie  defendant  treats  the 
defense  as  though  it  had  been  controverted, 
and  introduces  evidence  In  support  thereof, 
and  submits  issues  to  be  determined  as  one 
of  fact,  a  failure  to  file  a  replication  Is 
waived.  In  this  case  the  only  Issue  to  be  pre- 
sented to  the  Jury  was  as  to  whether  or  not 
the  account  was  due.  The  respective  parties 
Introduced  their  testimony  upon  this  Issue, 
and.  even  though  the  averment  that  tiio  de- 
fendant was  to  have  two  years  In  which  to 
pay  the  account  was  one  which  should  have 
been  properly  denied,  by  going  (o  trial  upon 
that  Issue  and  treating  It  as  having  been  de- 
nied, the  defense  waived  the  necessity  for 
a  reply. 

The  judgment  of  the  district  court  will 
therefore  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  concur. 


MACDERMID  v.  WATKINS. 
(Supreme  Court  ol  Colorado.     Nov.  4.   1007.) 

1.  Trial— RionT  to  Open  and  Close. 

Plaintiff,  in  an  action  to  recover  the  value 
of  mining  stock,  alleged  that  she  delivered  the 
same  for  sale  to  defendant  under  an  agreement 
that  the  proceeds,  less  his  fee,  were  to  be  turned 
over  to  her.  Defendant  admitted  the  delivery 
and  the  sale,  but  alleged  that  the  contract  was 
that  he  should  invest  the  proceeds  in  such  min- 
ing stocks  as  in  his  judgment  were  safe,  that  be 
did  80  invest,  and  that  plaintiff  approved.  Held, 
that  the  burden  was  on  plaintiff,  entitling  her 
to  open  and  close. 

(Eli.  Note. — For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8  47.] 

2.  Writ  of  PIrbob— Review— Pbesumptions— 
Admissibility  of  Evidence. 

Where  evidence  on  the  admission  of  which 
error  is  assigned  was  elicited  on  oross-e.\amiua- 
tion.  and  there  is  no  reference  in  the  abstract 
to  the  examination  in  chief,  it  may  be  presumed 
that  the  cross-examination  was  strictly  germane 
to  the  examination  in  chief. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  .^735,  3730.] 

Z.  Brokers— Actions   Aoainst— Aduissibii.- 
ITT  OF  Evidence. 

Where,  in  an  action  to  recover  the  value  of 
mining  stock  delivered  to  defendant  for  sale, 
the  proceeds,  less  his  fee,  to  be  turned  over  to 
plaintiff,  defendant  admitted  the  delivery  and 
the  sale,  but  allesod  that  the  contract  was  that 
he  should  invest  the  proceeds  in  such  mining 
stocks  as  in  his  judgment  were  safe,  tliat  he 
did   so,   and    that   plaintiff   approved,    evidence 


as  to  the  valuJ  of  the  mining  stocks  he  bought 
and  his  connection  with  the  corporations,  as  a 
director  and  stockholder,  which  issued  the  pur- 
chased shares,  was  proper. 

4.  Wbit  of  Ebbob— Review — Recobd. 

The  sufficiency  of  the  evidence  to  uphold 
the  judgment  will  not  be  reviewed,  where  tht- 
evidence  has  not  been  abstracted. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S§  2607-2610.] 

5.  S.^me  —  Requested  Instructions  —  Ab- 
stbact. 

Where  the  abstract  does  not  set'  out  any 
of  the  instrnctions  given,  the  refusal  to  give 
other  instructions  will  not  be  reviewed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  2938.] 

6.  S.4.ME— Abstbacts  or  Record- Failure  to 
Make. 

Where,  on  writ  of  error,  the  abstract  does 
not  properly  preserve  or  present  the  points  on 
which  plaintiff  in  error  relies,  the  writ  may  be 
dismissed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  2618.] 

Error  to  District  Court,  El  I'aso  County; 
Louis  W.  Cunningham,  Judge. 

Action  by  Lctltia  Watkins  against  K.  Mac- 
dermid.  Judgment  for  plaintiff  and  defend- 
iint  brings  error.    Affirmed. 

See  77  Pac.  253. 

McKesson  &  Little  and  John  W.  Kriger. 
for  plaintiff  In  error.  G.  W.  Musser  and 
Walter  Scott,  for  defendant  In  error. 


CAMPBELL,  J.  This  Is  an  action  to  re- 
cover the  value  of  mining  stock  which,  lu 
her  complaint,  plaintiff  says  she  left  for 
sale  with  defendant,  a  mining  broker,  under 
an  agreement  that  the  proceeds  thereof,  less 
the  broker's  fee,  were  to  be  turned  over  to 
her  by  defendant,  but  which  he  has  failed 
to  do.  In  his  answer  defendant  admits 'that 
the  stock  was  left  with  him  for  sale,  and 
that  it  was  sold,  but  alleges  that  the  con- 
tract between  the  parties  further  provided 
that  defendant  should  invest  for  plalntilf 
the  proceeds  of  the  sale  in  such  mining 
stocks  as,  in  his  Judgment,  were  safe  and 
profitable,  and  that  he  did  so  Invest  such 
proceeds,  which  plaintiff  afterwards  ratified 
and  approved.  Upon  trial  of  these  issues, 
the  Jury  returned  a  verdict  for  the  plaintiff, 
and  Judgment  went  accordingly. 

E^ch  of  the  several  grounds  assigned  for 
error  Is  wholly  without  merit.  Defendant 
says  that  upon  the  issues  made  by  the  plead- 
ings he  was  entitled  to  open  and  close  In 
producing  evidence  and  arguing  the  case  to 
the  Jury.  The  record,  as  abstracted,  no- 
where shows  that  request  therefor  was  made 
by  defendant,  or  that  the  court  made  any 
ruling  upon  it  If,  however,  the  point  were 
presented  by  the  record.  It  Is  manifestly 
untenable.  The  answer,  while  It  admits  that 
the  mining  stock  was  left  for  sale  with  de- 
fendant, and  that  it  was  sold  and  the  pro- 
ceeds not  turned  over  to  plalntitt.  denies 
the  other  material  allegations  of  tiie  com- 
plaint, and  alleges,  imdcr  the  guise  of  an 
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afBrmatiTe  defense,  a  contract  between  the 
parties  quite  different  from  the  one  set  out 
in  the  complaint,  whereby  defendant,  in- 
stead of  being  required  to  turn  over  the 
proceeds,  less  his  fee,  to  the  plaintiff,  as 
the  complaint  averred,  he  was  authorized  to. 
and  did,  invest  in  other  mining  stocks.  Had 
no  evidence  been  introduced  by  either  par- 
ty, judgment  would  certainly  have  gone 
against  the  plaintiff;  hence,  the  burden  be- 
ing -upon  her  to  prove  her  cause  of  action, 
she  was  entitled  to  open  and  close  with  her 
evidence  and  argument. 

The  point  that  the  court,  over  defendant's 
objection,  adniitteil  improper  testimony,  is 
not  well  taken.  The  abstract  is  flagrantly 
defective  in  several  respects,  and  particular- 
ly In  fulling  to  reproduce  the  evidence,  or 
enough  of  it  to  enable  a  reviewing  court  to 
pass  upon  the  objection  we  are  considering. 
It  does,  however,  disclose  that  the  particular 
evidence  to  the  admission  of  which  defend- 
ant now  objects  was  elicited  upon  cross-ex- 
amination of  defendam  himself.  In  sub- 
stance It  bore  upon  the  value  of  the  mining 
stocks  which  he  says  he  liougbt  for  plain- 
tiff, and  his  connection  with  the  corpora- 
tions, as  a  director  and  stocltholder.  which 
issued  the  purchased  siiares.  We  niny  well 
presume  that,  in  his  examination  in  chief,  to 
which  there  is  no  reference  at  all  In  the 
abstract,  defendant  was  Interrogated  as  to 
these  very  matters,  and  that  the  cross-ex- 
amination was  strictly  germane  thereto. 
Besides,  since  the  answer  says  that  defend- 
ant, under  the  contract,  might  invest  plain- 
tiff's money  In  mining  stocks  which,  in  bis 
Judgment,  were  safe  and  profitable,  the  ad- 
mitted evidence  was  clearly  relevant  and 
proper. 

The  argument  directed  to  the  error  as  to 
the  alleged  insuflSciency  of  the  evidence  to 
uphold  the  judgment  must  be  entirely  dis- 
regarded. There  is  no  attempt  to  abstract 
the  evidence,  and  our  rules  do  not  require 
US  to  travel  outside  the  abstract  to  search 
for  an  excuse  to  reverse  a  righteous  judg- 
ment. 

The  objection  that  the  court  refused  to 
give  certain  Instructions  tendered  by  the  de- 
fendant requires  no  consideration  whatever. 
The  abstract  does  not  set  out  any  of  the  in- 
structions which  the  court  gave  to  the  jury, 
and  it  may  be  that  the  substance  of  the  in- 
structions tendered  by  defendant  and  refused 
by  the  court  were  embodied  In  the  instruc- 
tions that  were  given. 

Aside  from  tlie  foregoing  considerations, 
we  might  dismiss  the  appeal  for  reasons  al- 
ready indicated,  viz.,  that  the  defendant  in 
his  abstract  has  not  properly  preserved  or 
presented  the  various  points  on  which  he 
relies,  as  our  rules  require  shall  be  done. 
The  judgment  Is  afllrmed. 

Affirmed. 

STEELE,  C.  J.,  and  GABBEllT,  J.,  con- 
cur. 


NATIONAL   AUTOMATIC    FrRNAOB   CO- 

et  al.  T.  WILMER. 
(Supreme   Court   of   Colorado.    Nov.   4,   1907.) 

1.  AppEAX^JoiNT  Assig:<ments   of  Ebbob — 
Review. 

Where  errors  affect  the  parties  severally 
and  not  jointly,  each  party  must  assign  errors, 
and  a  joint  assignment  will  not  permit  one  of 
several  parties  to  avail  himself  of  errors  on  rul- 
ings affecting  him  alone. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {I  29S5-2989.] 

2.  Samx. 

In  a  joint  and  several  action  against  a 
corporation,  its  president,  and  others,  as  makers 
of  a  note,  an  assignment  of  error  that  there  was 
a  material  variance  between  tlie  complaint  and 
evidence,  wliich  sought  to  charge  the  president 
with  liability  as  maker,  is  not  available  on  a 
joint  appeal  and  a  joint  assignment  of  error  by 
the  corporation  and  its  pn>sidpnt. 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Krror,  §§  25)8.V2989.] 

3.  Same — Questions  Not  Pbesented  in  Tbial 
CouBT— Review. 

A  question  not  presented  to  the  trial  court 
will  not  be  considered  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2.  Appeal  and  Error,  §  1018.] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver ;  Ben  B.  LIndsey,  Judge. 

Action  by  W.  E.  Wllmer  against  the  Na- 
tional Automatic  Furnace  Company  and 
others.  From  a  judgment  for  plaintiff 
against  defendant  company  and  another,  they 
appeal.     Affirmed. 

N.  Q.  Tanquary,  for  appellants.  J.  E. 
Robinson,  for  appellee. 

MAXWELL,  J.  This  was  an  action  by  ap- 
pellee, plaintiff  below,  against  appellants  and 
three  others,  upon  a  promissory  note.  It  ap- 
pears from  the  complaint  that  the  note  was 
the  joint  and  several  note  of  appellant  cor- 
poration and  three  other  defendants;  that  at 
the  maturity  of  the  note  appellant  Wilson, 
who  was  the  president  of  the  corporation,  ex- 
ecuted the  note  as  a  maker,  in  consideration 
of  an  extension  of  the  time  of  payment,  and 
agreed  to  pay  the  note  at  the  expiration  of 
the  extension.  Appellant's  joint  and  several 
answer  admitted  the  execution  of  the  note 
by  the  corporation,  substantially  denied  all 
otiier  allegations  of  the  complaint,  and  set 
up  as  affirmative  defenses,  a  failure  of  con- 
sideration, and  that  the  note  was  executed 
by  the  corporation  in  fraud  of  appellants' 
rights.  A  trial  to  the  court  without  a  Jury 
resulted  In  a  finding  in  favor  of  appellee  and 
against  appellants;  no  evidence  having  been 
offered  In  the  court  below  by  the  api)ellant8 
or  either  of  them.  A  joint  motion  for  a  new 
trial  was  filed  by  appellants,  which  l)elng 
denied  judgment  was  rendered  against  ap- 
pellants for  the  amount  of  the  note  and  In- 
terest. A  joint  appeal  was  prayed  by  appel- 
lants and  allowed.  A  joint  appeal  bond  was 
filed  by  them,  and  they  file  their  Joint  assign- 
ments of  error. 

The  only  assignments  of  error  discussed  by 
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counsel  for  appellants  are  tbe  second  and 
fourth. 

The  second  assignment  of  error  Is  based 
upon  the  propoBltion  that  there  was  a  ma- 
terial variance  between  the  complaint  and 
tbe  evidence  adduced  at  the  trial,  which 
sought  to  charge  appellant  Wilson  with  lia- 
bility as  a  maker  of  the  note.  It  Is  evident 
that,  if  the  error  assigned  was  committed, 
It  affects  appellant  Wilson  alone.  "Where 
several  parties  unite  In  one  assignment  of  er- 
rors, they  will  encounter  defeat,  unless  the 
assignment  is  good  as  to  all.  If  the  errors  af- 
fect the  parties  severally  and  not  Jointly, 
tbe  proper  practice  is  for  each  party  to  as- 
sign errors,  for  the  rule  is  well  settled  that 
a  Joint  assignment  will  not  permit  one  of 
several  parties  to  avail  himself  of  errors  al- 
leged upon  rulings  which  affect  him  alone, 
and  not  tbosa  with  whom  be  unites  in  the 
assignment.  Tbe  rule  that  a  Joint  assignment 
of  errors  mtist  be  good  as  to  all  who  unite  in 
It  Is  in  harmony  with  the  general  principle  of 
pleading  which  requires  a  demurrer,  an  an- 
swer, or  a  motion  to  be  good  as  to  all  who 
Join  In  It"  Elliott,  Appellate  Procedure,  318 ; 
2  Cyc.  1003,  and  cases  cited;  2  Ency.  P.  & 
P.  933,  and  cases  cited.  The  rule  above  stat- 
ed Is  peculiarly  applicable  to  this  case.  No 
attempt  was  made  at  tbe  trial  to  establish 
a  defense  for  tbe  appellant  corporation. 
There  is  no  pretense  upon  the  part  of  ap- 
pellants, if  error  there  be  in  the  error  as- 
signed, of  any  injury  thereby  to  tbe  appellant 
corporation.  Injury  must  result  from  the 
error  complained  of  to  the  party  complaining 
to  effect  a  reversal  of  the  Judgment  of  the 
court  below.  Joining  the  corporation  with 
bimself  in  this  appeal,  appellant  Wilson  pro- 
tected It  against  the  execution  of  a  Just 
Judgment  against  It  If  he  had  felt  aggriev- 
ed at  errors  committed  against  himself,  the 
action  being  Joint  and  several,  tbe  Code  pro- 
vides a  method  by  which  he  might  have  bad 
such  errors  reviewed  and  corrected,  if  they 
existed. 

The  fourth  assignment  of  error  Is  that  the 
court  erred  in  entering  final  Judgment  against 
appellants  without  having  disposed  of  tbe 
Issues  raised  by  tiie  answer  of  tbe  other 
three  defendants.  This  question  was  not  pre- 
sented to  or  passed  upon  by  the  court  below, 
and  under  the  well-settled  practice  of  this 
court  will  not  be  considered.  iViarean  v. 
Stanley.  21  Colo.  43,  30  Pac.  1080. 

The  Judgment  will  be  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  CASWELL,  J, 
concur. 


GOODSTEIN  V.  FRANTZ  McRAT  IRON 
WORKS  CO. 
(Supreme   Court   of   Colorado.    Nov.   4,   1907.) 
Attachment— Gbottnds— Proof. 

'.Viiere,  in  an  action  for  breach  of  contract 
aided  by  attachment  on  alleged  grounds  that 


defendant  frandnlently  incnrred  the  liability, 
and  that  defendant  was  atraut  to  frandnlently 
convey  its  property  to  hinder  and  delay  its  cred- 
itors, etc.,  a  finding  that  plaintiff  and  defendant 
entered  into  a  contract  which  wag  different 
from  that  relied  on  by  plaintiff  to  sustain  the 
attachment,  and  that,  while  plaintiff  was  en- 
titled to  recover  for  defendant's  breach  of  the 
contract  made,  such  breach  was  not  fraudulent 
conduct  Rufiicient  to  sustain  the  attachment  was 
not  erroneous  as  a  matter  of  law. 

Error  to  District  Court  City  and  Coun- 
ty of  Denver;    Samuel  L.  Carpenter,  Judgo. 

Action  by  A.  Goodstein  against  the  Frantz 
McRay  Iron  Worlcs  Company.  From  a  Judg- 
ment for  plaintiff  on  tbe  merits,  but  refusing 
to  sustain  an  attachment,  plaintiff  brings  er- 
ror.   Affirmed. 

C.  H.  Pierce  and  W.  C.  Bowen,  for  plain- 
tiff In  error.  Charles  J.  Hughes,  Jr.,  for  de- 
fendant in  error. 

MAXWELL,  J.  Plaintiff  in  error  sued  out 
an  attachment  against  the  defendant  in  er- 
ror upon  an  affidavit  which,  as  subsequently 
amended,  set  forth  that  defendant  was  about 
to  fraudulently  convey,  transfer,  or  assign  Its 
property  or  effects  so  as  to  hinder  and  delay 
its  creditors,  or  some  one  or  more  of  them; 
that  defendant  was  about  to  fraudulently  con- 
ceal, remove,  and  dispose  of  Its  property  or 
effects  so  as  to  hinder  and  delay  its  cred- 
itors; and  that  tbe  defendant  fraudulently 
incurred  the  liability  respecting  which  this 
suit  is  brought,  by  fraudulent  conduct,  false 
representations,  and  false  pretenses.  The 
attachment  affidavit  was  traversed.  Tbe  is- 
sue thus  formed  and  the  issues  presented  by 
tbe  pleadings  were  tried  together  by  tbe 
court  without  a  Jury.  The  Issues  in  the  main 
case  were  found  in  favor  of  the  plaintiff, 
and  Judgment  rendered  thereon  in  the  sum 
of  $728.09.  As  to  tbe  attachment,  the  court 
said.  In  part:  "With  respect  to  the  attach- 
ment, in  tbe  opinion  of  the  court  the  grounds 
of  attachment  are  not  sustained.  Counsel 
for  the  plaintiff  has  well  said  that  the  bur- 
den to  establish  this  rested  upon  him.  Tbe 
first  ground  set  up  was  that  of  fraudulent 
representations.  I  don't  think  tbe  evidence 
sustains  that  proposition.  I  think  it  simply 
sustains  tbe  violation  of  the  contract ;  noth- 
ing more.  These  parties  entered  into  a  con- 
tract and  It  appears  by  the  testimony  of  the 
plaintiff — his  own  testimony,  leaving  the  tes- 
timony in  behalf  of  the  defendant  out  of  the 
question— to  be  a  case  of  a  contract  entered 
in  by  which  the  respective  parties  were  to  do 
certain  things,  and  that  tbe  defendant  did 
not  in  all  resi)ects  what  he  had  agreed  to  do ; 
and  tbe  violation  of  the  terms  does  not  make 
the  contract  fraudulent,  nor  docs  it  amount 
to  a  fraudulent  representation,  either  at 
criminal  law  or  upon  the  civil  side  of  tbe 
court"  Judgment  was  rendered  dissolving 
the  attachment  to  reverse  which  this  writ 
of  error  is  prosecuted. 

The  sole  question  presented  by  counsel  for 

plaintiff  in  error  is  thus  stated  in  his  brief: 

"The  sole  question  which  we  desire  to  present 
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I»:  Should  the  attachment,  under  the  evi- 
dence which  moved  the  court  to  enter  a 
judgment  In  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  $728,  have  been 
sustained?  We  are  mindful  of  the  rule  that 
where  the  evidence  Is  conflicting,  or  where 
there  Is  some  evidence  to  support  the  find- 
ings of  the  trial  court,  that  finding  will  not 
be  disturbed,  and  that  as  a  general  rule  this 
court  will  not  examine  Into  findings  of  fact ; 
this  being  done  only  In  exceptional  cases. 
All  of  the  evidence  of  the  plaintiff  which  es- 
tablished his  right  to  the  judgment  for  $128 
was  flatly  denied  and  contradicted  by  the 
evidence  of  the  defendant  upon  the  trial.  It 
must  be  true  that  the  court  In  mailing  its  flnd- 
Ings  believed  the  evidence  of  the  plaintiff,  and 
discredited  the  evidence  of  the  defendant, 
where  the  evidence  was  conflicting.  We  contend 
therefore  that  If  the  evidence  offered  by  the 
plaintiff  upon  the  trial  Is  sufficient  to  sus- 
tain the  grounds  of  attachment,  as  alleged, 
or  any  of  them,  the  attachment  must  be 
sustained.  Hence  the  matter  is  left  as  a  pure 
question  of  law.  A  perusal  of  the  judgment 
of  the  court  *  *  *  will  disclose  the  fact 
that  the  trial  court  upon  the  evidence  of 
the  plaintiff,  and  considering  that  evidence  to 
be  true,  entered  the  judgment  dissolving  the 
attachment  Hence  the  case  is  entirely  shorn 
of  questions  of  fact"  Otherwise  expressed, 
counsel  contends  that  the  court  having  found 
that  there  was  a  contract  between  the  parties, 
and  having  decided  the  facU  In  favor  of 
plaintiff,  drew  therefrom  erroneous  conclu- 
sions of  law.  The  court  having  found  that 
there  was  a  contract  between  the  parties.  It 
does  not  necessarily  follow  therefrom  that  the 
defendant  had  been  guilty  of  the  acts  or  any 
of  tUem  charged  In  the  attachment  affidavit; 
nor  does  the  fact  that  the  court  rendered  a 
jwlgment  in  favor  of  the  plaintiff  for  $728.09 
warrant  the  assumption  that  the  court  decid- 
ed all  the  facts  in  favor  of  the  plaintiff,  es- 
pecially in  view  of  the  fact  that  the  court 
announced  that  "with  respect  to  the  attach- 
ment In  the  opinion  of  the  court  the  grounds 
of  attachment  are  not  sustained."  The  con- 
tention of  counsel  Is  that  defendant,  by  fraud- 
ulent conduct,  representations,  and  pretenses, 
secured  the  money  and  property  of  plaintiff, 
and  that  the  court  so  found  the  facts  as 
shown  by  the  excerpt  from  the  court's  opin- 
ion above  quoted,  but  that  the  court,  through 
a  misapprehension  of  the  law,  arrived  at  an 
erroneous  conclusion  In  dissolving  the  attach- 
ment An  examination  of  the  pleadings,  the 
evidence  adduced  at  the  trial,  and  an  analysis 
of  the  opinion  of  the  court  leads  us  to  the 
conclusion  that  counsel  misconstrues  the 
opinion  of  the  court  The  complaint  was  in 
two  counts:  The  first,  for  the  sum  of  $500, 
cash  advanced  by  plaintiff  to  defendant,  and 
the  second  for  the  sum  of  $1,041.98,  for  the 


value  of  certabi  scrap  and  pig  Iron  deUver<sS' 
to  defendant  by  plaintiff,  to  be  made  mc* 
castings  by  the  defendant ;  the  castings  to  t><s; 
delivered  to  plaintiff  in  payment  of  cash  air 
vanced  and  the  material  delivered  defendant 
Judgment  was  prayed  for  $1,541.08.  The  an- 
swer was  a  general  denial  and  a  cross-com- 
plaint which  upon  the  trial  was  stricken  oat. 

The  undisputed  evidence  shows  that  plain- 
tiff and  defendant  had  business  relation* 
with  each  other  from  April,  1900,  to  January, 
1902,  when  this  suit  was  commenced,  during 
all  of  which  time  defendant  was  Indebted  to 
plaintiff  In  varying  amounts.  Plaintiff  testi- 
fied that  In  S^rtember  or  October,  1901,  an 
agreement  was  made  between  plaintiff  and  de- 
fendant whereby  plaintiff  was  to  advance  the 
defendant  money  wherewith  to  conduct  Its 
business,  and  furnish  it  with  certain  material 
to  be  by  defendant  manufactured  into  cast- 
ings, which  castings  were  to  be  plaintllTa 
property  and  delivered  to  him  upon  demand, 
and  that  all  of  the  castings  to  which  he  was 
entitled  were  not  so  delivered.  Defendant's 
president,  and  secretary  and  treasurer,  testi- 
fied to  an.  entirely  different  contract  Much 
documentary  evidence  was  Introduced  show- 
ing the  condition  of  the  accounts  from  time 
to  time.  There  was  no  direct  evidence  touch- 
ing the  attachment  but  the  evidence  unques- 
tionably shows  that  there  was  a  contract  be- 
tween the  parties,  and  the  court  so  found. 
A  determination  of  the  terms  of  the  contract 
rested  with  the  court  upon  conflicting  evi- 
dence, likewise  a  determination  of  the  circum- 
stances surrounding  the  parties  at  the  time 
the  contract  was  entered  into,  togetlier  with 
their  intention.  If  any  was  manifest  Under 
such  condition  of  the  evidence  the  court  found 
as  above  quoted.  To  paraphrase  the  opinion 
of  the  court:  "Taking  the  testimony  of  plain- 
tiff alone,  these  parties  entered  into  a  con- 
tract ;  but  such  contract  was  not  the  contract 
relied  upon  by  plaintiff  to  sustain  the  attach- 
ment, for,  while  the  defendant  did  not  com- 
ply with  all  the  terms  of  the  contract  testified 
to  by  plaintiff,  such  failure  upon  Its  part  was 
not  such  fraudulent  conduct  as  would  sustain 
the  grounds  of  attachment  In  this  case."  In 
other  words,  the  court  expressly  found  that 
the  contract  relied  upon  by  plaintiff  to  sus- 
tain his  attachment  and  testified  to  by  him 
did  not  bring  the  case  within  the  grounds  of 
the  attachment  alleged. 

A  careful  examination  of  the  record  leads 
to  the  conclusion  that  counsel's  Interpretation 
of  the  opinion  of  the  court  is  untenable.  This 
being  true,  his  whole  argument  falls. 

The  judgment  will  be  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  CASWELL,  J, 
concurring. 
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(T<  Kan.  OC)  . 

CARSON  T.  PLATT. 
(Sapreme  Cktort  of  Kanaaa.    Nov.  9,  1907.) 

1.  Taxation  —  Tax  Deed  —  Sale  —  Pbb- 
sumptions. 

Where  a  tax  deed  has  been  recorded  more 
than  five  years,  it  will  be  presumed  that  several 
subdivisions  of  land  described  therein,  appear- 
ing to  be  contiguous,  comprise  one  entire  tract. 
Thia  presumption  will  prevail  although  the 
boundaries  of  such  lands  are  irregular  oi  unusu- 
al. 

2.  SaUC— KVIDERCK. 

As  against  the  grantee  of  such  a  tax  deed,  in 
possessioQ,  it  is  not  error  to  reject  testimony 
offered  to  show  that  such  a  bodj  of  land  was 
patented,  owned,  and  conveyed  in  three  distinct 
tracts. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Comanche 
County:  B.  H.  Madiaon,  Judge. 

Action  by  G.  W.  Carson  against  Mortimer 
B.  Piatt  Judgmoit  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Francis  C.  Price,  for  plaintiff  in  error.  J. 
W.  DaTis,  for  defendant  in  error. 

BBNSON,  J.  The  plaintiff,  C.  W.  Carson, 
commenced  this  action  in  the  district  court 
of  Comanche  county,  October  4,  1904,  to  re- 
cover the  possession  of  two  80-acre  tracts 
of  land  to  wliich  be  held  the  patent  title. 
The  defendant  Mortimer  R.  Piatt  "was  then 
in  possession  of  the  land,  and  had  been  In 
such  possession  for  more  tlian  five  years 
under  a  tax  deed  recorded  September  6, 
1897.  This  deed  purported  to  convey  4S0 
acres,  including  the  lands  in  controversy. 
The  descriptions  were  of  80  and  40  acre 
subdivisions,  all  of  which  were  contig^uous, 
as  shown  upon  the  following  plat: 


The  recitals  in  the  deed  show  the  sale  of 
all  these  lands  for  taxes  as  one  tract,  and 
the  court  refused  to  receive  evidence  offered 
by  the  plaintiff  to  show  that  they  were  in 
fact  patented  as  three  separate  tr&cts,  and 
had  been  owned  and  conveyed  as  such  up  to 
the  date  of  the  tax  sale. 

The  plaintiff  contends  that  this  deed  is 
void  upon  its  face^  and  therefore  Insufficient 
92P.-15 


to  set  the  five  years'  limitation  of  the  tax 
law  In  operation,  because  from  the  descrip- 
tions given  it  must  be  presumed  that  the 
lauds  were  not  patented,  held,  or  used  as  a 
single  tract,  but  as  several  tracts.  In  sup- 
port of  this  contention,  it  Is  said:  "In  not- 
ing the  outlines  of  this  body  of  land,  a  single 
farm  is  not  suggested,  nor  can  it  occur  to 
one  that  it  is  used  and  occupied  as  a  single 
tract  of  land."  It  is  urged  that  the  outlines 
of  this  land,  and  its  intersection  by  section 
lines,  suggest  highways,  and  division  lines 
between  different  holders  and  occupants. 
We  can  arrive  at  such  a  conclusion  only  by 
a  presumption,  but,  under  the  decisions  of 
this  court,  presumptions  and  inferences  are 
not  to  I>e  Indulged  In  to  defeat,  but  are 
to  be  indulged  in  to  sustain,  the  validity  of 
a  tax  deed  after  it  has  be«oi  of  record  Ave 
years.  Nagle  v.  Tieperman,  74  Kan.  53,  88 
Fac.  969.  It  is  certainly  not  impossible  that 
this  body  of  land  could  have  been  owned  and 
occupied  as  an  entire  tract  The  exterior 
lines  Of  farms  may  be  such  as  will  suit  the 
convenience  and  purposes  of  the  owner,  and 
no  presumption  of  separation  of  contiguous 
lands  can  be  indulged  in,  merely  because  of 
an  unusual  boundary.  Tne  presumption  of 
regularity  in  the  tax  proceedings  will  over- 
throw any  possible  presumption  from  pe- 
culiarity of  contour.  Sections  138  and  141 
of  the  tax  law  (Gen.  St  1901,  §S  767G-7G80). 
In  several  of  the  cases  In  this  court,  where 
similar  questions  have  been  considered,  the 
lands  were  referred  to  as  comprising  a  com- 
pact body,  but  the  tax  deeds  were  upheld  be- 
cause of  the  presumption  that  the  lands  com- 
prised an  entire  tract,  and  not  because  they 
were  In  compact  form.  Cross  v.  Herman,  74 
Kan.  554,  87  Pac.  686.  The  fact  that  the 
plaintiff  sued  for  only  a  part  of  this  land 
does  not  tend  to  show  that  it  was  not  sold 
as  one  tract 

The  plaintiff  also  Insists  that  this  deed  is 
void  upon  its  face  because  it  does  not  show 
separately  for  each  year  the  amount  of 
taxes  paid  by  the  purchaser  after  the  sale. 
The  deed  appears  to  be  substantially  in  the 
statutory  form  in  this  respect  and  Is  suf- 
ficient.   Ide  V.  Finneran,  29  Kan.  5G0. 

The  judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


(76  Kan.  462) 

DAVIDSON  et  al.  v.  PLUMMER.    SAME  v. 

J.  P.  CATTLE  CO.    SAME  v.  DR. 

REA  CATTLE  CO. 

(Supreme  Court   of   Kansas.    Nov.   9,    1907. 

Rehearing  Denied  Dec.  13,  1907.) 

Taxation— Invalid  Tax  Deed— Sale'  to  Pat 
Tax  Lten— Rbdemption. 

The  holder  of  an  invalid  tax  deed  in  pos- 
session of  the  real  estate  brought  an  action  to 
quiet  his  title.  The  tax  deed  was  held  void  as 
a  muniment  of  title,  but  the  lieu  of  the  taxes 
was  preserved,  and  the  land  was  ordered  sold  and 
was  sold  to  satisfy  it.  Held,  the  redemption  act 
(chapter  109.  p.  188,  Laws  1893)  has  no  appli- 
cation to  such  a  sale,  and  neithe 
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owner  nor  the  holder  of  a  mortgage  lien  has 
any  right  to  redeem  therefrom. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Stanton  Coun- 
ty; William  Kastou  Iluteliisou,  Judge. 

Action  by  che  J.  P.  Cattle  Company  against 
C.  L.  Davidson  and  A.  M.  AUbe,  and  by  the 
Dr.  Rea  Cattle  Company  against  C.  L.  David- 
sou,  and  by  John  Plummer  against  C.  L. 
Davidson.  Judgments  for  plaintiffs,  and  de- 
fendants bring  error.    Affirmed. 

J.  A.  Brnbacher,  for  plaintiffs  in  error. 
Geo.  J.  Downer  and  Geo.  Getty,  for  defend- 
ants in  error. 


BURCH,  J.  The  J.  P.  Cattle  Company 
commenced  an  action  against  C.  !■.  Davidson 
Jiud  many  other  defendiuits  to  quiet  its  title 
to  a  large  auml)er  of  tracts  of  land.  The 
petition  alleged  that  the  plaintiff  was  Jbe 
owTJer  in  fee  simple  and  in  the  actual  and 
peaceable  possession  of  all  the  land  brought 
into  controversy.  Davidson  answered,  ad- 
mitting the  plaintiff's  possession,  but  denied 
Its  title,  claimed  mortgage  liens  upon  scmie 
tracts  which  he  asked  to  have  foreclosed, 
and  claimed  to  be  the  owner  of  other  parcels, 
the  possession  of  which  he  demanded.  At 
the  trial  the  plaintiff's  title  was  found  to  be 
based  upon  tax  deeds  which  were  declared 
to  be  void  as  muniments  of  title,  but  the  Hen 
for  taxes  was  preserved,  Davidson  was  ad- 
Judged  to  be  the  owner  of  the  tracts  to 
which  he  claimed  title  and  was  declared  to 
be  entitled  to  possession  of  them  upon  pay- 
ment of  taxes.  His  mortgages  upon  other 
tracts  were  foreclosed  and  sales  ordered 
after  six  months.  The  court  further  decreed 
that.  If  the  plaintiff's  tax  Hens  were  not 
discharged  within  60  days  from  the  rendition 
of  the  Judgment,  the  tracts  of  land  to  which 
they  attached  should  be  sold  according  to 
law  for  their  satisfaction,  and  in  due  time 
sheriff's  sales  were  made  in  execution  of  this 
provision  of  the  Judgment.  Uiwn  confirma- 
tion, the  court  ordered  shcrlfTs  deeds  to  be 
made.  Davidson  prosecutes  error,  claiming 
the  redemption  act  of  1803  (Laws  1803,  p. 
188,  e.  109;  Gen.  St.  1901,  §  4927  et  seq.) 
iipplled,  and  that  certlflcates  of  purchase  ul- 
.owing  redemption  should  iave  issued.  In- 
stead of  deeds. 

The  question  is  one  of  statutory  interpre- 
tation. Section  25  of  the  redciuptlon  act 
«}en.  St.  1901,  g  4951)  reads  as  follows: 
"The  provisions  of  this  act  shall  apply  to  all 
sales  under  foreclosure  of  mortgage,  trust 
deed,  mechanics'  Hen,  or  other  lien,  whether 
special  or  general,  and  the  terms  of  redemp- 
tion shall  be  the  same."  The  words  "other 
lieu,"  "special  or  general,"  are  sufficiently 
Inclusive  to  sustain  the  claim  of  the  plaintiff 
In  error,  but  the  purpose  of  the  law  cannot 
be  determined  from  them  alone.  Other  pro- 
visions of  the  statute  and  the  causes  which 
led  to  Its  enactment  must  be  consldertML    Al- 


though the  decision  In  Beverly  y.  Bamltz,  55 
Kan.  406,  42  Pac.  725,  31  L.  R.  A.  74,  49  Am. 
St.  Rep.  257,  was  subsequently  reversed. 
Chief  Justice  Martin,  in  delivering  the  <H>ln- 
lon  of  the  majority  of  the  court  correctly 
stated  the  real  occasion  for  the  enactment  of 
the  law  and  the  primary  object  to  be  attain- 
ed through  Its  Instrumentality:  "Prom 
causes  upon  which  all  do  not  agree,  and  that 
we  need  not  discuss,  the  burden  of  a  private 
debt  has  been  enormously  increased  of  late 
years.  Farms  valued  five  years  ago  both  by 
borrower  and  lender  at  $3,000  or  $4,000,  and 
mortgaged  for  $1,000,  are  now  Icnocked  down 
under  the  sherlfTs  hammer  for  leas  than  the 
mortgage  debt;  the  accumulations  of  a  life- 
time being  often  swept  away  by  the  shrink- 
age, and  this  through  no  fault  of  the  mort- 
gagor. Now,  may  not  a  state  Legislature 
take  cognizance  of  stich  a  condition  of  af- 
fairs and  prescribe  a  rule,  for  application  in 
its  courts,  regttlating  the  equity  of  redemp- 
ti(Mi,  and  even  extending  it  l)eyond  the  time 
formerly  aUowed?  In  other  words,  why  may 
It  not,  in  a  time  of  general  depression,  rea- 
sonably extend  the  indeOnlte  estate  impliedly 
reserved  by  the  mortgagor,  as  the  federal 
courts  of  equity  do  in  particular  cases,  be- 
yond the  six  months  allowed  by  the  general 
practice?  This  reserved  estate  belongs  to 
the  mortgagor,  and  because  of  its  indefinite 
duration  the  Legislature  ought  to  have  pow- 
er to  regulate  it,  within  reasonable  bounds, 
so  as  to  protect  the  Interests  and  equities  of 
both  debtor  and  creditor."  True,  a  Mort- 
gagor might  not  at  the  time  of  sale  be  the 
owner  of  the  promises  he  bad  Incumbered, 
and  other  than  mortgage  liens  upon  land 
were  considered;  but  mitigation  of  what  was 
then  spoken  of  as  "the  mortgage  evil"  was 
paramount  In  the  legislative  mind,  and  the 
c)i)pre88lon  of  debt  was  in  all  oases  the  mis- 
chief to  be  remedied.  A  consideration  of  all 
the  various  provisions  of  the  law  discloses 
that  this  purpose  was  consistently  carried 
out,  and  that  In  Its  entirety  It  Is  essentially 
a  debtor  and  creditor  act,  and  that  the  liens, 
general  or  special,  to  which  It  makes  refer- 
ence, are  those  arising  from  obligations 
created  in  or  connected  with  dealings  be- 
tween private  parties.  It  .8  well  established 
loth  upon  reason  and  authority  cliat  taxes 
are  not  debts  in  the  usual  sense  of  the  term. 
The  law  relating  to  assessment  and  taxation 
makes  elaliorate  provision  for  the  collection 
of  taxes  and  the  protection  and  enforce- 
ment of  tax  liens.  The  redemption  act  does 
not  purport  to  modify  or  repeal  any  portion 
of  this  law,  and  Is  not  inconsistent  with  any 
of  its  provisions. 

The  difficulty.  If  not  the  absurdity,  of  at- 
tempting to  apply  the  redemption  act  In  this 
case,  is  quite  apparent.  The  cherished  ob- 
ject of  the  redemption  act,  as  expressed  in 
section  2  (section  4928.  Gen.  St  1901),  Is 
that  the  defendant  owner  shall  enjoy  the 
possession  of  real  estate  charged  with  a  lien 
during  the  period  of  redemutlo: 
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Pavldson  tbe  benefit  of  this  provision  It 
would  be  necessary  to  oust  the  plaintiff,  and 
this  would  nullify  section  142  of  the  tax  law, 
which  secures  to  the  holder  of  an  invalid  tax 
deed  possession  of  the  premises  until  he  is 
reimbursed  for  tbe  taxes  represented  by  bis 
deed.  Certainly  tbe  Legislature  contemplat- 
ed uo  such  action.  The  remedy  by  way  of 
the  foreclosure  of  tax  liens  is  supplementary 
to  tlie  net  relating  to  assessment  and  taxa- 
tion, but  is  not  of  statutory  creation.  It  is 
a  device  of  courts  of  etiuity  to  accomplish 
justice  in  particular  Instances.  Whether  or 
not  It  shall  be  used,  and  If  used  to  what  ex- 
tent, is  a  matter  for  the  sound  discretion  of 
tbe  court  in  each  case.  Tbe  subject  is  so  far 
outside  the  general  law  relating  to  tbe  en- 
forcement of  liens  that  doubtless  it  would  be 
witblu  tbe  power  of  the  court  to  order  a 
strict  foreclosure  of  the  right  of  redemption 
from  tbe  lien  of  a  tax  deed  bolder  In  posses- 
sion. By  the  remedy  aoted  tbe  courts  af- 
ford to  Individuals  substantially  tbe  same 
relief  respecting  tax  liens  that  chapter  302, 
p.  705,  Laws  1901  (Gen.  St.  ISWl,  S  7718  et 
seq.)  gives  to  tbe  board  of  county  commis- 
sioners when  real  estate  has  been  bid  in  by 
the  county  at  a  tax  sale,  and  has  remained 
unredeemed,  and  the  certificate  of  sale  has 
remained  untransferred  for  a  period  of  3V^ 
years.  Tbe  judgment  In  each  ease  is  simply 
for  the  foreclosure  of  a  tax  lien.  When  tbe 
county  board  is  plaintiff,  tbe  landowner's 
rights  are  cut  off  absolutely  by  tlie  sberill's 
deed.  No  good  reason  can  be  suggested  for 
allowing  a  landowner  an  additional  18 
months  in  which  to  redeem,  when  the  fore- 
closure is  made  at  tbe  suit  of  an  Individual 
to  whom  tbe  lien  has  passed.  Tbe  statute 
cited  Is  an  indication  of  tbe  policy  of  tbe 
Legislature  upon  tbe  subject  under  considera- 
tion and  affords  additional  ground  for  believ- 
ing tbe  Legislature  did  not  intend,  by  tbe 
redemption  act,  to  enlarge  the  rights  of  a 
defendant  owner  to  any  extent  as  agaiust  a 
tax  deed  holder  in  possession.  Tbe  owner 
of  land  having  no  right  of  redemption,  a 
simple  mortgagee  can  have  none. 

The  case  of  Shrigley  v.  Blacic,  0<j  Kan. 
213,  71  Pac.  301,  is  cited  by  the  plaintiff  in 
error.  It  has  no  application.  In  that  case 
a  sale  with  redemption  bad  been  made,  and 
all  parties  to  tbe  litigation  treated  it  as  law- 
ful. Then  redemption  was  made  by  parties 
under  obligation  to  pay  the  taxes  for  which 
tbe  land  had  been  sold,  and  the  only  ques- 
tion open  for  decision  was  the  efter-t  of  the 
redemption  upon  a  mortgage  Hen.  However, 
tbe  court  toot  occasion  to  express  a  doubt 
whether  the  redemption  law  was  Intended  to 
malie  inronds  upou  the  tax  Ian'  without  in 
any  way  referring  to  It. 

The  foregoing  considerations  dispose  of 
the  claims  of  other  plaintiffs  In  error,  and 
also  dispose  of  cases  No.  14,911  and  No. 
14,013,  I>avidson  v.  Plummer  and  Davidson 
V.  Dr.  Rea  Cattle  Co. :  and  tbe  Judgments  In 
tbe  three  cases  are  affirmed. 


LINCOLN  MORTGAGE  &  TRUST  CO.  v. 

DAVIS. 
(Supreme  Court  of   Kansas.    Nov.  9,   1907.) 

1.  Taxation— Tax  Deed— Validity. 

In  tlie  case  of  a  tax  deed  coverinc  several 
tracts,  wbfpli  has  been  of  record  for  five  years, 
the  failure  to  add  to  the  statutory  form  (■which 
includes  but  one  description)  words  showing  ex- 
plicitly that  the  recitals  are  meant  to  apply  to 
the  tracts  severallj-.  and  not  collectively,  is  not 
fatal.  Such  omission  re.sult.s,  at  most,  in  an  am- 
biguity, and  a  construction  must  be  adopte<l 
which  will  uphold  tbe  deed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §§  1519-1522.  1544.1 

2.  Same— Tax  Sale— Assignment  of  Certifi- 
cate. 

A  tax  sale  certificate  issued  under  the  com- 
promise act  (Gen.  St.  1001,  §§  7(572,  7673)  is 
Rssi^able. 

3.  Same— Residence  of  Gbantee. 

The  fact  tliat  a  tax  deed  is  based  upon  pro- 
ceedings under  the  compromise  act  does  not 
change  the  rule  that  it  Is  not  rendered  void  upon 
its  face  by  a  failure  to  disclose  the  residence  of 
tbe  grantee. 

4.  Same— Uniformity    op    Taxation— Judi- 
cial Powers. 

The  compromise  act.  which  authorizes  the 
county  commissioners,  where  property  offered  at 
tax  sale  remains  unsold  for  three  years  for  want 
of  buyers,  to  cause  a  certificate  to  be  issued 
for  less  than  the  full  amount  due  thereon,  does 
not  violate  the  constitutional  requirement  that 
tbe  rate  of  asse.ssment  and  taxation  shall  be 
equal ;  nor  is  its  title  insufficient :  nor  is  it 
void  a»  an  attempt  to  devolve  judicial  powers 
upon  administrative  officers. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  $§  143-145:  vol.  44. 
Statutes,  §§  127.  173.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Seward  County; 
"W'm.  Easton  Hutcbisou,  Judge. 

Action  between  tbe  Lincoln  Mortgage  & 
Trust  Company  and  Robert  Davis.  From 
the  judgment,  the  trust  comjiany  brings  er- 
ror.   Afllrmed. 

Francis  C.  Price,  for  plaintiff  in  error. 
Sutton  &  Seates  and  Albert  Wntkiiis,  for  de- 
fendant In  error. 


MASON,  J.  This  case  turns  upon  the 
question  whether  the  trial  court  erred  in 
holdiug  a  tax  deed,  which  had  been  of  rec- 
ord more  than  five  years,  to  be  good  upon  Its 
face.  Two  deeds  were  in  fact  Involved,  cov- 
ering different  tracts,  but,  as  they  were  sub- 
stantially similar  in  form,  the  discussion  may 
be  confined  to  one  of  them.  The  deed  cover- 
(Hl  several  se|>arate  tracts  and  contained 
these  recitals:  "And  whereas  •  •  •  said 
property  could  not  be  sold  for  tbe  amount 
of  tax  and  charges  thereon,  •  »  •  and 
whereas  said  lands  have  remained  unredeem- 
ed for  three  years  aud  no  person  baa  offered 
to  purchase  the  same  for  tbe  taxes,  charges 
aud  Interest  thereon." 

It  is  argued  that  this  language  implies 
merely  that  all  of  the  tracts  together  could 
not  be  sold  for  the  total  amount  against 
them,  and  falls  short  of  showing  that  as  to 
each  description  there  was  a  failure  to  sell 
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because  no  one  would  bid  tlie  amount  charged 
against  that  particular  tract.  It  is  true  that, 
inasmuch  as  the  statutory  form  of  tax  deed 
relates  only  to  a  single  tract,  it  ought  to  be 
changed,  where  several  parcels  are  conveyed 
together,  by  Inserting  words  showing  that 
they  are  referred  to  distrlbutively  rather 
than  collectireiy,  in  order  to  avoid  all  am- 
biguity. But  in  view  of  the  liberality  of  In- 
terpretation to  which  a  flve-year  old  deed  is 
entitled,  there  Is  no  difficulty  in  the  present 
case  in  reaching  the  same  result  by  adopting 
a  construction  which  upholds  the  acts  of  the 
public  officers  and  sustains  the  deed  upon  the 
theory  that  by  fair  Intendment  it  shows  the 
proper  proceedings  to  have  been  talcen  in  re- 
spect to  each  tract  referred  to. 

The  deed  was  made  under  the  compromise 
act  (Gen.  St.  1901,  Si  7672.  7673)  to  an  as- 
signee of  the  person  to  whom  the  certificate 
was  issued.  It  is  claimed  that  Inasmuch  as 
the  general  statute  relating  to  tax  sale  cer- 
tificates (Gen.  St.  1901,  §  7648)  in  express 
terms  declares  that  they  shall  be  assignable, 
and  these  words  are  omitted  in  the  compro- 
mise act,  the  certificates  there  provided  for 
are  not  assignable.  This  act,  however  (sec- 
tion 7673),  provides  for  the  payment  of  the 
redemption  money  to  the  purchaser  or  holder 
of  the  certificate,  his  heirs  or  assigns,  thereby 
recognizing  the  assignability  of  the  Instru- 
ment. Moreover,  certificates  issued  upon  a 
compromise,  although  possessing  some  pecu- 
liar features,  are  still  of  the  same  general 
character  as  ordinary  certificates,  and  re- 
course must  be  had  to  the  general  law  (sec- 
tion 7648)  to  determine  their  contents  and 
effect. 

The  deed  did  not  mention  the  residence  of 
the  grantee.  The  plaintiff  in  error  urges 
this  as  a  fatal  defect,  notwithstanding  this 
court  has  decided,  in  Havel  v.  Decatur  Co. 
Abstract  Co.,  91  Pac,  790,  that,  although  in 
the  statutory  form,  blanl^s  are  left  after  the 
names  of  the  purchaser  and  his  assignee  in 
which  to  insert  the  counties  of  their  resi- 
dence, this  does  not  amount  to  a  requirement 
that  such  bianliS  must  Ije  filled,  or  that  such 
residence  must  be  stated.  It  Is  contended 
that  the  rule  there  laid  down  should  not  ap- 
ply to  a  deed  made  In  pursuance  of  a  com- 
promise, because  in  such  case  the  owner  of 
tlie  land  Is  interested  in  knowing  the  resi- 
dence of  the  purchaser,  inasmuch  as.  If  he 
desires  to  redeem  after  the  compromise  is 
eflfected  and  before  the  deed  Is  Issued,  he 
must  pay  the  redemption  money  to  the  hold- 
er of  the  certificate,  not  to  the  county  treas- 
urer. This  reasoning  might  have  force  if  the 
statute  provided  for  a  public  record  l)eing 
made  l)efore  the  Issuance  of  the  deed  of  the 
residence  of  the  holder  of  the  certificate. 
The  fact  that  no  such  record  is  required  is 
one  of  the  reasons  for  believing  that  the 
Legislature  did  not  Intend  to  insist  that  such 
residence  should  be  state<l  In  tiie  deed.  The 
deed  does  not  issue  until  the  time  for  redemp- 
tion has  expired,  and  stating  the  residence  of 


the  grantee  therein  could  be  of  no  advantsi^ 
to  the  owner  so  far  as  relates  to  the  exercise 
of  his  statutory  right  to  redeem.  In  this  re- 
spect there  is  no  difference  between  a  tax 
deed  based  on  the  compromise  act  and  one 
issued  under  the  general  law. 

The  only  remaining  questions  relate  to  the 
validity  of  the  compromise  act;  its  constitu- 
tionality being  assailed  upon  throe  several 
grounds.  The  first  of  these  is  that  it  vio- 
lates the  requirement  of  section  1  of  article 
11  of  the  state  Constitution  that  the  rate 
of  assessment  and  taxation  shall  be  uniform 
and  equal.  In  Ide  v.  FInneran,  29  Kan.  569, 
it  was  held  that  the  act  was  not  oi)en  to 
this  objection  so  far  as  related  to  taxes 
which  accrued  before  the  law  was  enacted, 
but  two  memijers  of  the  court  expressed  the 
opinion  that  it  could  not  be  sustained  as  to 
taxes  levied  thereafter.  That  question  was 
not  there  Involved,  but  must  now  be  decided, 
for  the  deed  under  consideration  was  based 
upon  taxes  of  1894  and  suliscquent  years, 
while  the  statute  In  Its  present  form  was 
passed  In  1893.  It  is  too  clear  for  contro- 
versy that  where  real  property  offered  for 
sale  for  delinquent  taxes  has  rem.nined  un- 
sold for  three  years  for  want  of  a  buyer  at 
the  amount  charged  against  It,  the  ordinary 
method  having  failed  to  enforce  from  it  any 
contribution  to  the  exi)en8es  of  government, 
some  other  way  must  be  found  to  accomplish 
that  end.  Probably  the  l)etter  and  more  logi- 
cal plan  In  such  case  is  that  emlxklied  In  the 
act  permitting  the  foreclosure  of  the  tax 
lien  and  sale  of  the  property  outright  for 
whatever  It  will  bring.  Gen.  St.  1901,  S« 
7718-7724.  To  allow  the  commissioners  to 
order  the  issuance  of  a  tax  certificate  at  a 
reduced  price  is  not  objectionable  so  far  as 
the  amount  received  is  concerned,  since  the 
officers  may  be  presumed  to  protect  the  in- 
terest of  the  public  and  drive  as  good  a  bar- 
gain as  circumstances  will  admit.  But  there 
is  Just  ground  for  criticising  the  feature  of 
the  compromise  act  that  offers  to  the  owner 
the  advantage  of  the  reduction,  thereby  en- 
abling him  to  reap  a  benefit  from  his  owu 
delinquency.  To  permit  the  owner  to  chal- 
lenge the  validity  of  the  act  on  this  ground 
by  attacldng  the  sufficiency  of  a  tax  deed 
based  upon  it  seems  to  violate  the  rule  that 
the  constitutionality  of  a  law  may  not  be 
questioned  excepting  by  one  who  Is  injured 
by  it.  Waiving  this  consideration,  iiowever, 
we  find  no  difficulty  in  uplioldlng  the  statute 
upon  the  authority  of  the  Ide  Case.  That 
decides  in  effect  that  the  Legislature  may, 
without  violating  the  principle  that  the  rate 
of  assessment  and  taxation  must  be  uniform 
and  equal,  allow  a  remittance  of  a  part  of 
the  tax  against  delinquent  lauds  which  have 
already  remained  unsolc  for  three  years. 
That  being  so,  we  discover  no  reason  why. 
equally  without  violating  that  principle,  the 
I^egislature  may  not  vest  in  the  board  of 
commissioners  the  power  to  taice  similnr  ac- 
tion whenever  a  like  situation  may  arise  in 
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the  future.  Whether  to  provide  In  advance 
for  such  a  contingency  may  tend  to  encour- 
age landowners  to  suffer  their  taxes  to  be- 
come delinquent,  In  the  hope  of  later  obtain- 
ing a  favorable  settlement,  is  a  question 
which,  as  suggested  in  Baker  v.  Atchison  Co., 
67  Kan.  627,  73  Pac.  70,  seems  addressed  to 
the  expediency  rather  than  the  validity  of 
such  provision.  It  is  to  be  remembered,  how- 
ever, that  delinquent  property  Is  exposed  to 
sale  for  the  full  amount  charged  against  It^ 
and  Its  owner,  who  delays  payment  long 
enough  to  give  opportunity  to  procure  a  dis- 
count, does  so  at  the  risk  of  losing  It  alto- 
gether, for  the  compromise  can  only  be  effect- 
ed after  the  time  has  arrived  when  any  one 
willing  to  pay  the  tax  In  full  can  by  doing  so 
obtain  a  deed  at  once,  which.  If  the  proceed- 
ings have  been  regrular,  conveys  a  perfect 
title,  cutting  off  all  right  of  redemption. 
Whether  a  statute  authorizing  the  acceptance 
of  a  part  of  the  tax  for  the  whole  Is  passed 
before  or  after  the  levy,  It  Is  obnoxious  to 
the  Constitution  If  regarded  as  a  favoritism 
extended  to  the  property  owner,  but  not  if 
regarded  as  a  permission  granted  to  the  local 
officers  to  accept  less  than  the  full  amount 
due  only  because  experiment  has  demonstrat- 
ed that  no  more  can  be  obtained.  It  has 
been  treated  in  the  latter  aspect  in  the  one 
case,  and  consistency  requires  that  the  same 
view  shall  be  taken  in  the  other. 

It  is  claimed  that  the  act  of  1893  (Laws 
1893,  p.  193,  c.  110)  contains  more  than  one 
subject,  and  that  the  title  does  not  sufficient- 
ly express  its  purpose.  The  title  Includes 
the  words  "relating  to  taxation  and  redemp- 
tion," and  everything  In  the  act.  Including 
the  provisions  regarding  compromise  tax 
deeds,  has  some  relation  to  taxation.  The 
objection  therefore  Is  not  well  taken. 

Finally,  it  is  Insisted  that  the  act  Is  void 
as  an  attempt  to  devolve  Judicial  power  upon 
the  board  of  commissioners;  the  argument 
being  that  the  board  must  act  Judicially  in 
determining  whether  a  compromise  should  be 
eftected  In  a  given  case.  Their  action  In  such 
matter  is  Judicial  only  In  the  sense  that  any 
act  may  be  considered  Judicial  or  quasi  Ju- 
dicial which  involves  an  inquiry  into  facts 
and  the  exercise  of  Judgment  based  thereon. 
These  qualities  are  characteristic  of  practic- 
ally all  actions  of  administrative  officers 
calling  tor  the  exercise  of  discretion,  and  this 
objection  Is  likewise  unfounded. 

The  judgment  Is  affirmed. 


BRAKEFIBLD  v.  SHELTON  et  aL 
(Supreme  Court  of  Kansas.    Nov.  0,  1907.    Re- 
hearing Denied  Dec.  13,  1907.) 

1.  Wan   OF  Errob— Recobd — Exceptions  to 
Instructions. 

In  the  absonce  of  a  bill  of  exceptions,  sec- 
tion 276  of  the  Code  of  Civil  Procedure  (Gen.  St. 
19<>5,  {  5171)  prescriiws  tlie  only  manner  in 
which  exceptions  taken  to  tlie  giving  of  instruc- 
tions and  to  the  refusal  to  give  requested  in- 
structions by  a  district  court  to  the  Jury  can  l>e 


made  a  part  of  the  record  of  such  court  so  an  to 
be  brought  to  the  attention  of  this  court  by  a 
transcript  of  such  record. 

2.  Same— AscEKDMENT  ov  Rxcobd. 

A  motion  to  amend  the  record  in  an  error 
case  brought  to  this  court  on  a  transcript  will 
not  be  sustained  where  no  bill  of  exceptions  was 
allowed  and  signed  by  the  judge,  and  no  ex- 
ceptions were  noted  on  the  instructions  given  or 
on  the  requested  instructions  refused  by  the 
court.  No  evidence  can  here  be  received  of  the 
takmg  of  such  exceptions  in  lieu  of  the  signa- 
ture of  the  judge. 

8.  Fhaui>— EVIDENCB. 

_  On  the  trial  of  a  civil  action  In  which  the 
claim  for  relief  !■)  based  upon  allegations  of 
fraud  great  latitude  should  be  given  in  the  in- 
troduction of  evidence  tending  to  disclose  the 
alleged  fraud. 

f  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  J  48.J 

(SyUabus  by  the  Court.) 

Error  from  District  Court,  Klowa  County; 
EL  H.  Madison,  Judge. 

Action  by  Helen  M.  Brakefleld  and  her 
daughter  against  8.  G.  Shelton  and  others. 
Judgment  for  the  daughter,  and  Helen  M. 
Brakefleld  brings  error.    Reversed. 

This  action  was  brought  to  set  aside  a 
contract  for  the  conveyance  of  land  owned 
in  equal  Interests  by  plaintiffs.  The  con- 
tract to  convey  the  land  to  the  defendants 
was  signed  by  the  mother  for  herself  and  her 
daughter  during  the  minority  of  the  daughter 
and  without  legal  authority  therefor. 

John  W.  Davis,  for  plaintiff  in  error.  L. 
M.  Day,  for  defendants  Id  error. 

SMITH,  J.  The  defendant  challenges  the 
sufficiency  of  the  record  to  bring  up  the 
errors  alleged  hi  the  giving  of  Instruc- 
tions and  the  refusal  of  requests  therefor. 
The  plaintiff,  conceding  the  objection,  moves 
to  amend,  and  we  first  consider  whether  this 
motion  should  be  allowed. 

The  record  was  evidently  prepared  with 
the  intention  of  having  it  settled  and  signed 
by  the  judge  as  a  case-made,  but  this  was 
not  done.  Neither  was  there  any  bill  of  ex- 
ceptions allowed  by  the  court,  nor  were  the 
instructions  which  were  given  and  to  which 
the  plaintiff  objects  marked  "excepted  to  by 
plaintiff,"  and  signed  by  the  Judge,  nor  were 
the  refused  requests  for  Instructions  so  mark- 
ed and  signed.  The  attorney  for  the  plain- 
tiff, however,  shows  by  his  affidavit  that  at 
the  time  of  the  giving  and  refusal  of  the 
Instructions  In  question  he  did  except  there- 
to, respectively,  that  the  Judge  told  him  to 
file  his  exceptions  with  the  clerk,  and  that  he 
did  prepare  and  file  the  Instructions  given 
and  refused  with  his  exceptions  thereto  In 
writing.  He  does  not  show,  however,  that 
the  Judge  allowed  and  signed  such  excep- 
tions. Had  the  Judge  signed  and  allowed 
these  exceptions,  it  would  have  so  far  con- 
stituted a  bill  of  exceptions.  The  only  other 
way  of  making  exceptions  to  instructions 
or  to  requests  therefor  a  part  of  the  record 
Is  prescribed  by  Code  Civ.  Proa  S  276  (Gen. 
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St.  t005,  I  S171),  and  Is  a  statement  of  the 
exr^ption  on  the  Instruction  or  request  signed 
t>y  the  Judge  and  filed  with  the  clerk.  No 
other  proof  of  the  taking  of  the  exception 
can  make  such  exception  a  part  of  the  rec- 
ord, and  a  transcript  brings  up  nothing  but 
the  record.  The  motion  to  amend  is  there- 
fore refused,  and  we  cannot  consider  the 
plalntifTs  assignment  of  errors  Nos.  4  to  U, 
Inclusive. 

It  is  charged  In  the  petition,  and  there 
is  some  evidence  tending  to  support  the 
charge,  that  one  of  the  defendants  while  act- 
ing as  the  agent  of  the  plaintiff  concealed 
facts  and  misrepresented  facts  which  affected 
the  ralue  of  the  land,  she  never  having  seen 
the  land  or  having  known  anything  in  re- 
gard to  the  same  except  through  his  rep- 
resentations, and  thereby  secured  from  her 
the  contract  to  convey  the  land  to  him  and 
his  partner  at  a  grossly  Inadequate  price. 
It  is  familiar  law  that  It  Is  the  duty  of  an 
agent  in  buying  or  procuring  of  his  principal 
property  which  Is  subject  to  his  agency  to 
make  known  to  the  principal  all  facts  af- 
fecting the  value  thereof,  and  of  which  facts 
the  agent  has  the  more  complete  knowledge. 
Any  concealment  of  such  facts  Is  fraudulent, 
and  vitiates  ♦he  transaction  secured  thereby. 
It  Is  also  trite  that  upon  the  trial  of  a  charge 
of  fraud  great  latitude  should  be  granted  In 
the  Introduction  of  evidence  In  support  of 
the  charge.  Fraud  is  secretive,  and  relies 
upon  concealment  for  success,  and  he  who 
would  expose  it  must  delve.  No  obstacles 
merely  technical  should  be  allowed  to  im- 
pede him.  Under  the  circumstances  of  this 
case,  we  think  the  court  erred  In  too  rigidly 
excluding  evidence. 

The  plaintitTs  husband  owned  this  land, 
and  upon  his  death  the  title  devolved  upon 
the  plaintiff  and  her  minor  daughter.  The 
plaintiff  was  not  a  witness  in  the  case,  never 
saw  the  land,  and  evidently  had  no  informa- 
tion of  facts  determinative  of  its  value,  ex- 
cept such  as  came  to  her  from  one  of  the 
defendants,  through  her  late  husband,  or 
through  her  agent,  Hoyt.  In  the  absence  of 
the  plaintiff  as  a  witness,  it  was  desirable, 
if  not  essential,  to  prove  that  in  making  the 
contract  she  relied  upon  the  representations 
of  this  defendant  as  to  the  character  and 
value  of  the  land,  and  her  agent,  Hoyt,  was 
Interrogated  as  a  witness  for  this  purpose. 
As  before  suggested,  it  had  been  shown  that 
he  was  the  sole  Intermediary  between  the 
plaintiff  and  defendant.  The  questions  asked 
for  this  purpose,  with  the  objections  thereto 
and  rulings  thereon,  are  as  follows:  "Q. 
You  may  state  whether  or  not  in  making  this 
bond  for  deed  she  relied  upon  the  representa- 
tions made  to  you  by  Mr.  Shelton?  (Objected 
to  by  the  defendant  as  Incompetent  and  not 
the  best  evidence,  and  for  the  further  reason 
that  It  calls  for  a  conclusion  and  state  of 
mind  for  a  third  person.)  Q.  I  will  ask  you 
to  state  whether  or  not  Mrs.  Brakefleld 
would  have  signed  this  bond  for  deed,  or  made 


this  contract,  had  It  not  been  for  tlie  state- 
ments contained  In  Mr.  Sheiton's  letters 
which  have  been  introduced  in  evidence  and 
the  oral  statements  which  he  made  to  yon? 
(Defendant  objects  to  the  question  as  incom- 
petent and  calling  for  a  conclusion  of  the 
witness.  Objection  sustained.)  Q.  Would 
you,  as  agent  of  the  plaintiff,  would  you  have 
permitted  Mrs.  Brakefleld  to  have  executed 
this  instrument  to  Mr.  Shelton  had  It  not 
been  for  the  letters  you  bad  received  from 
Mr.  Shelton,  and  for  the  oral  statements  he 
made  to  you  which  you  have  testifled  about? 
(Objected  to  by  defendant  for  the  reason 
that  it  Is  calling  for  a  conclusion  of  the 
witness.  Objection  sustained.)"  These  ques- 
tions were,  perhaps,  not  very  fortunately 
framed,  yet  their  purpose  was  obvious,  and. 
while  it  is  not  usually  proper  for  one  per- 
son to  testify  directly  to  the  state  of  mind 
of  another  or  to  the  effect  of  a  certain  cause 
upon  the  mind  of  another,  it  is  a  general 
but  not  an  invariable  rule  to  exclude  such 
evidence  depending  upon  the  witness'  oppor- 
tunity of  knowing  whereof  he  spealu.  Wig- 
more  on  Evidence,  H  6C1-658.  A  credit  man 
may  testify  that  his  principal  would  not  have 
sold  a  man  goods  on  credit,  had  be  known 
die  man's  financial  condition.  Jandt  v.  Pott- 
bast,  102  Iowa.  223,  71  N.  W.  216.  If  A. 
and  B.  walk  on  the  street  talking  politics, 
and  C.  rushes  up  and  shouts  to  B.  that  his 
house  Is  a  fire,  and  thereupon  B.  turns  and 
runs  In  the  opposite  direction  toward  bis 
home,  crying,  "Fire!  Fire!"  it  would  seon 
that  A.  might  well  testify  that  B.  relied  upon 
the  information  given  bim  by  G.  and  started 
home  by  reason  of  It. 

The  third  question  which  was  excluded  is. 
In  effect,  an  inquiry  as  to  the  effect  of  the 
communications  on  tbe  mind  of  the  witness 
at  a  time  when  be  was  the  confldential 
agent  of  the  plaintiff  and  was  susceptible  of 
an  answer  which  might  be  materially  bene- 
ficial to  the  plaintiff  as  circumstantial  evi- 
dence. E^rldence  that  this  defendant  acted 
as  agent  for  plalntltTs  bostmnd  in  regard  to 
tbe  land  was  also  material  and  rebuttal. 

The  Judgment  Is  reversed,  and  a  new  trial 
granted. 


GRAND  LODGE  A.  O.  V.  W.  OF  KANSAS 

V.  SMITH. 

(Supreme  Cc->'.rt  of  Kansas.    Nov.  9.  190T.    Re- 
hearing Denied  Dec.  13.  1907.) 

1.   ISSCRANCE— BESEFIT     SOCIETT— Bt-LaW8— 
COXSTRUCTIOH. 

Where  there  is  inconsistency  in  the  provi- 
sions of  the  by-laws  of  a  lienefit  society  as  to 
the  payment  of  dues  and  assessments  by  its 
members,  and  a  question  arises  ■whether  there 
has  Ixen  a  forfeiture  of  i)enefits  because  of  the 
nonpayment  of  dues  and  assessments,  the  court 
will,  where  interpretation  is  possible,  construe 
the  by-laws  so  as  to  give  the  insured  tbe  Iwnefit 
of  the  provisions  favorable  to  him. 

[Ed.  Note. — For  oases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  |  1870.1 
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2.  Samp— Waiv-kb  of  Fobfeitttrb. 

T1m>  TCoeipt  and  retention  of  money  paid 
to  the  ben«fit  society  by  one  o£  its  members  on 
an  overdue  assessment  is  ordinarily  sufficient  to 
waive  a  forfeiture  arising  from  the  failure  to 
pay  the  assessment  when  due. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  $f  1909-1911.] 

3.  Same. 

The  demand,  receipt,  and  retention  by  the 
bencKt  society  of  an  assessment  on  which  the 
member  is  not  in  default  vrith  one  which  was 
overdue  waives  the  forfeiture  growing  out  of 
the  dt'lay  of  nonpayment. 

[Ed.  l^ote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §§  1909-1911.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Republic  Coun- 
ty; W.  T.  Dillon,  Judge. 

Action  by  Levina  Smith  against  the  Grand 
Lodge  Ancient  Order  of  United  Workmen  of 
Kansas.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

John  T.  Sims  (L.  C.  Price,  of  counsel),  for 
plaintiff  In  error.  Hugh  Alexander,  for  de- 
fendant in  error. 

JOHNSTON,  C.  J.  On  June  14,  1904,  Clark 
Smitb  became  a  member  of  the  Ancient  Or- 
der of  United  Workmen  In  the  Courtland 
Lodge,  and  there  was  then  Issued  to  him  a 
benefit  certificate  In  which  his  mother  was 
named  as  beneficiary.  At  that  time  Smith 
paid  $1.10  to  the  financier  of  the  lodge,  50 
cents  of  which  was  paid  as  a  fee  for  the 
benefit  certificate,  and  the  remaining  00  cents 
was  designated  as  a  sum  equal  to  one  assess- 
ment, and  whether  this  should  be  treated  as 
a  payment  of  an  assessment  Is  a  matter  of 
dispute  between  the  parties.  After  receiving 
the  beneficiary  certificate.  Smith  paid  all  the 
assessments,  as  they  were  made,  until  the 
April,  1905,  assessment  of  60  cents,  which  was 
due  and  payable  on  April  28th,  but  no  pay- 
ment was  then  made.  The  quarterly  dues, 
which  were  fl  paid  In  advance,  had  been 
paid  as  they  fell  due  except  for  the  quarter 
beginning  In  April,  1904.  On  or  about  May 
12, 1906,  the  financier  of  Courtland  L(»dge  sent 
Smith  the  following  written  letter  and  notice: 
"Courtland,  Kans.  Mr.  Clark  Smith,  For- 
mosa, Kaus. —  Dear  Sir  and  Brother :  I  here- 
by notify  you  that  you  were  suspended  from 
the  A.  O.  U.  W.  for  the  nonpayment  of  April 
assessment  Xo.  4  and  dues.  We  have  one  as- 
sessment for  May,  so  In  order  for  you  to  be 
reinstated  again  you  will  have  to  pay  assess- 
ments Xos.  4  &  5  and  $1.00  dues  for  April. 
The  total  amount  Is  $2.20.  Please  send  $2.20 
to  me  at  once  and  be  reinstated.  Yours  truly, 
C.  B.  nalburg.  Fin."  In  response  to  this  no- 
tice, and  on  May  15,  1904,  Smith  sent  the 
amount  demanded  and  paid  the  same  to  the 
financier,  who  accepted  It  as  payment  of  the 
delinquent  assessment  and  dues,  and  this 
money  was  still  in  the  hands  of  the  order 
when  the  action  was  brought  December  15, 
1906.  Smith  suffered  an  attack  of  appendi- 
citis, and  It,  or  an  operation  therefor,  caused 
bis  death,  which  occurred  on  May  17,  1909. 


The  order  refused  to  pay  the  insurance  and 
hence  this  action  was  brought  by  the  bene- 
ficiary to  recover  It.  The  refusal  was  based 
on  the  failure  of  the  Insured  to  pay  the  dues 
and  assessments  at  the  appointed  times, 
which.  It  is  claimed,  operated  to  forfeit  all 
rights  which  the  Insured,  or  his  beneficiary, 
held  or  could  claim  under  the  certificate.  It 
la  not  denied  that  all  Smith  owed  under  the 
insurance  contract  had  been  paid  before  his 
death,  but  the  claim  is  that  the  last  assess- 
ment and  the  last  quarterly  dues  were  not 
paid  In  time.  In  behalf  of  the  beneficiary,  It 
Is  claimed  that  there  was  In  fact  no  default 
as  to  the  April  assessment,  and  that,  while 
the  quarterly  dues  which  should  have  been 
iwld  on  April  28th  were  not  paid  until  two 
weeks  later,  the  by-laws  provide  that  a  mem- 
ber, or  his  beneficiary,  shall  not  be  barred 
from  the  benefits  and  privileges  for  nonpay- 
ment of  dues  until  there  has  been  a  suspen- 
sion for  a  period  of  six  months.  It  Is  further 
contended  that  If  there  had  been  default,  as 
is  claimed,  by  the  order,  it  had  waived  a  for- 
feiture by  asking  for  the  delinquent  pay- 
ments and  receiving  them  upon  the  declara- 
tion that  If  payment  was  made  Smith  would 
be  reinstated,  and  afterwards  holding  the 
money  thus  paid  from  May  14,  1905,  until 
after  the  action  was  brought  December  15, 
1906. 

First  as  to  the  nonpayment  of  the  assess- 
ments :  It  Is  conceded  that  the  April  assess- 
ment was  not  paid  before  April  28th  unless 
the  00  cents,  the  amount  of  one  assessment, 
which  was  collected  from  Smith  when  he 
Joined  the  order,  may  be  treated  as  the  pay- 
ment of  an  assessment.  The  dispute  grows 
out  of  confusion  and  conflict  In  the  langtiage 
of  the  by-laws  of  the  order  relating  to  the 
subject.  In  one  section  It  Is  provided  that: 
"The  beneficiary  fund  shall  be  composed; 
first  of  a  sum  equal  to  the  amount  of  one 
assessment  to  be  paid  by  each  and  every  mem- 
ber, as  a  part  of  the  admission  fees:  and 
second,  from  the  proceeds  of  the  assessments 
made  from  time  to  time  upon  the  members  as 
hereinafter  provided."  In  anotlier  section 
spenificaliy  providing  what  assessments  shall 
be  due  and  payable  from  members.  It  is  pro- 
vided, among  other  things,  that  the  member 
shall  pay  "the  amount  of  one  assessment  ac- 
cording to  his  class  and  rate  as  herein  speci- 
fied as  and  for  a  regular  assessment  on  each 
calendar  month  commencing  with  the  first 
calendar  month  after  the  member  receives 
the  workman  degree."  It  was  therefore  con- 
tended, and  the  trial  court  held,  that  the  first 
assessment  of  00  cents,  which  was  paid  on 
June  14,  1904,  should  have  been  credited  to 
.Tuly,  Instead  of  June,  under  the  provision 
that  assessments  should  commence  with  the 
first  calendar  month  after  the  insured  be- 
came a  member  of  the  order.  There  Is  an 
inconsistency  in  these  by-laws.  According  to 
the  one  last  mentioned.  Smith  made  an  ex- 
cess payment.  How  should  these  by-laws  be 
Interpreted  In  a  proceeding  where  forfeiture 
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Is  insisted  upon?  It  la  well  decided  that 
forfeitures  are  odious  and  will  not  t>e  en- 
forced in  doubtful  cases,  or  where  they  are 
not  definitely  provided  for  in  the  contract, 
and  that  where  there  is  inconsistency  in  the 
by-laws,  and  an  interpretation  is  permissible, 
the  court  will  so  construe  them  as  to  give  the 
Insured  the  benefit  of  the  provisions  favorable 
to  him.  Pyramids  v.  Drake,  66  Kan.  538,  72 
Pac.  239;  Insurance  Co.  v.  Milling  Co.,  69 
Kan.  114,  76  Pac.  423;  United  Workmen  v. 
Haddock,  72  Kan.  35,  82  Pac.  583.  So  con- 
strued there  was  an  excess  payment  of  one 
assessment,  and  when  this  is  credited  to  the 
insured,  as  it  should  have  been,  there  was  no 
default  in  assessments,  and  the  one  which 
the  order  demanded  and  received  for  April, 
190.>,  was  not  due  from  Smith.  The  trial 
court  correctly  held  that  this  excess  payment 
should  be  credited  on  the  subsequently  accru- 
ing assessments,  and,  this  done,  there  was 
no  default  nor  ground  for  forfeiture  on  that 
account  Fraternal  Aid  Association  v.  Pow- 
ers. 67  Kan.  420.  73  Pac.  6.5 :  Benefit  Associ- 
ation V.  Wood,  73  Kan.  124,  84  Pac.  56.5. 

In  respect  to  dues  the  by-laws  are  not  free 
from  doubt.  There  is  a  provision  that  the 
failure  to  pay  dues  when  due  shall  disqualify 
the  member  from  voting  or  holding  olHce  In 
the  lodge,  and  should  operate  to  suspend  the 
bpneflt  certificate  of  such  member,  and,  be- 
sides, it  provides  for  a  method  for  reinstate- 
ment. This  is  followed  by  a  provision  that : 
"Whenever  the  beneficiary  certificate  of  a 
member  has  been  suspended  for  non-payment 
of  dues  and  shall  remain  so  suspended  for  a 
period  of  six  montlis  such  member  shall  stand 
sugi)euded  from  the  benefits  and  privileges  of 
the  order  and  his  beneficiaries  therel)y  lose 
all  right  to  any  portion  of  the  beneficiary 
fund."  Now  It  will  be  observed  that  the 
beneficiary  certificate  was  not  suspended  for 
six  months;  but,  as  we  have  seen,  the  sus- 
pension, if  there  was  one,  was  only  for  a 
period  of  about  two  weeks.  There  are  other 
by-laws  somewhat  Incousistcut  with  those 
mentioned,  but  these  provisions  are  fairly 
open  to  the  interpretation  that  the  beneficiary 
shall  not  be  deprived  of  benefits  or  lose  his 
rights  to  the  beneficiary  fund,  except  where 
there  has  been  a  six  months'  suspension.  Es- 
pecially should  this  be  so  where  the  insured 
l)aid  the  delimiuent  dues  upon  request  and 
did  evei-ything  which  devolved  upon  him  to 
do.  Aside  from  these  considerations,  and  as- 
suming that  there  was  an  actual  default 
both  as  to  assessments  and  dues,  and  that 
there  was  no  reinstatement  as  the  by-laws  re- 
quire, the  order  should  be  held  to  have  waiv- 
ed its  right  to  insist  upon  a  forfeiture.  Its 
acts  and  conduct  in  respect  to  this  certificate 
after  April  28th  precludes  it  from  making  the 
defense  of  forfeiture.  The  fluancier,  wl)o  rci>- 
resented  the  order,  in  effect  said  to  tiie  in- 
sured: "You  are  delinquent,  and  have  been 
suspended.  Now  'send  $2.20  to  me  at  once 
and  be  reinstated.'  "  The  proposition,  as  will 
be  observed,  was  not  to  pay  this  money,  and 


then.  If  the  lodge  Is  wllllnjr>  "yoa  will  be 
reinstated";  but  the  natural  Import  of  the 
language  used  was  that  the  payment  of  the 
amount  would  accomplish  reinstatement  and 
put  him  again  in  good  standing  in  the  order. 
The  money  was  received  by  the  representa- 
tive of  the  order,  was  kept  for  seven  months, 
and  was  still  retained  w^heu  this  action  was 
brought  The  receipt  of  an  assessment  and 
its  retention  is  ordinarily  regarded  as  a  waiv- 
er of  a  ground  of  forfeiture.  In  New  York 
Life  Ins.  Co.  v.  Eggleston.  96  U.  S.  572,  24  L. 
Ed.  841,  It  was  said  that:  "Courts  are  al- 
ways prompt  to  seize  hold  of  any  circum- 
stances that  indicate  an  election  to  waive  a 
forfeiture  or  an  agreement  to  do  so  on  whifli 
the  party  has  relied  and  acted.  .Vn  agree- 
ment, declaration,  or  course  of  action  on  the 
part  of  the  insurance  company,  which  leads  a 
party  insured  honestly  to  believe  that  by  con- 
forming thereto  a  forfeiture  of  hla  policy 
will  not  be  incurred,  followed  by  due  con- 
formity on  his  part,  will  and  ought  to  estop 
the  company  from  insisting  upon  the  forfei- 
ture, though  it  might  be  claimed  under  the 
express  letter  of  the  law."  See,  also,  Bailey 
et  al.  v.  Mutual  Benefit  Association,  71  Iowa. 
689,  27  N.  W.  770;  Warnebtild  v.  Grand 
Lodge,  83  Iowa,  23,  48  N.  W.  1069;  Deimis 
V.  M.  B.  Association.  120  N.  T.  406,  24  N.  E. 
843,  9  L.  It.  A.  1S.0.  17  Am.  St  Rep.  6(!(): 
Lord  V.  National  Protective  Society,  129  Mich. 
33.5,  88  N.  W.  870 ;  Titus  v.  Glens  Falls  Ins. 
Co.,  81  N.  Y.  410 ;  Grand  Lodge  A.  O.  U.  W. 
V.  Lachmann,  109  111.  140,  64  N.  E.  1022 ;  Su- 
preme TrJI)e  of  Ben  Ilur  v.  Hall,  24  Ind. 
App.  316,  56  N.  E.  780,  79  Am.  St.  Rep.  262. 
AlthouKh  the  by-laws  of  the  order  provided 
for  a  vote  of  the  lodge  before  reinstatement 
of  a  party,  the  payment  of  the  money  was  all 
that  was  required  of  the  Insured.  He  had 
done  his  part  and  had  in  effect  been  told 
that  no  more  was  necessary.  No  objection 
could  have  been  made  to  reinstatement,  as  he 
was  conceded  to  be  a  young  man  of  good 
character  and  to  measure  up  to  the  require- 
ments of  the  order.  Besides,  the  financier 
testified  that  it  was  tlie  practice  in  such  cases 
to  reinstate  at  the  regular  meeting  following 
the  report  of  payment.  In  this  case,  the 
next  lodge  meeting  after  payment  occurroil 
two  hours  after  his  death,  and  hence  rein- 
statement became  an  impossibility.  However, 
to  sliow  how  the  lodge  regarded  the  insuretl 
and  its  obligation  to  him  as  a  member,  it  met 
and  voted  to  contribute  towards  the  funeral 
expenses,  and  this  evidence  was  admissible  to 
show  the  attitude  of  the  order  towards  him. 
Again,  assuming  that  tlie  assessment  for  April 
was  in  default,  it  is  conceded  that  he  was 
not  delinquent  on  the  May  assessment  and 
could  not  have  been  until  the  2Sth  day  of 
that  mouth.  The  representative  of  the  order 
solicited  and  accepted  the  payment  of  the 
May  assessment  with  the  April  one,  claimed 
to  be  overdue.  In  tliat  way  he  was  treated 
as  a  member  of  the  order,  and  In  elTect  was 
told  that  notwithstanding  the  J)revipus  delhi- 
igi  ize      y  ^ 
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quencles  he  was  sttll  liable  to  the  obligations 
of  membership.  The  collection  of  the  May 
assessment  on  which  he  was  not  In  default, 
and  as  If  be  were  in  good  standing,  Is  strong 
evidence  tending  to  show  a  waiver  of  any 
past  delinquencies  of  which  the  order  had 
knowledge.  Modern  Woodmen  v.  Jameson,  48 
Kan.  718,  .30  Pac.  400;  Tobin  v.  Western 
Mutual  Aid  Society,  72  Iowa,  261,  33  N.  W. 
««8 ;  Rice  v.  New  England  Mutual  Aid  Soci- 
ety, 146  Mass.  248,  15  N.  B.  024;  Metropolitan 
Accident  Ass'n  v.  Wlndover,  187  111.  417,  432, 
27  N.  E.  538;  Elmer  v.  Slutual  Benefit  Life 
Ass'n,  64  Hun,  639,  19  N.  X.  Supp.  289; 
Painter  v.  Industrial  Life  Ass'n,  131  Ind.  68, 
30  N.  E.  876;  Bacon  Benefit  Societies  &  Life 
Insurance,  |  431. 

No  error  was  committed  In  overruling  the 
demurrer  to  the  petition,  nor  do  we  find  any 
prejudicial  error  In  the  rulings  on  the  evi- 
dence. That  which  has  been  already  said  an- 
swers a  number  of  the  points  presented  by 
the  plaintiff  In  error. 

Finding  no  material  error,  the  judgment  of 
the  district  court  will  be  affirmed. 


GEMMEL  V.  FLETCHER. 

(Supreme   Court   of  Kansas.    Nov.  9,   1907. 

Rehearing  Denied  Dec.  18,  1907.) 

1.  Tkusts— Constructive    Tbtjsts— Exforce- 

MEKT. 

Where  a  husband  holds  the  leital  title  to 
real  estate  which  belongs  to  his  wife,  and  to 
prevent  the  wife,  when  near  the  end  of  her  last 
illness,  from  making  a  will  for  the  purpose  of 
devising  the  real  estate  to  another,  promises  her 
to  convey  the  real  estate  to  such  otJier,  and  the 
wi£e,  relying  upon  such  promise,  does  not  make 
the  will,  and  dies  on  the  next  day,  the  refusal 
of  the  husband  to  make  the  conveyance  con- 
stitutes such  fraud  as  will  create  a  constructive 
trust  which  may  be  enforced  in  an  equitable  ac- 
tion for  that  purpose. 

[Ed.  Note. — For  oases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  i  148.] 

2.  Same. 

In  such  an  action  the  trust  will  attach  to 
whatever  property  the  wife  refrained  from  de- 
vising on  account  of  the  promise  of  the  husband. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Johnson  Coun- 
ty ;  W.  H.  Sheldon,  Judge. 

Action  by  Edmond  C.  Fletcher  against  Da- 
vid L.  Oemmel.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

This  action  was  commenced  by  the  defend- 
ant In  error  In  the  district  court  of  Johnson 
county  July  20,  1904,  for  the  purpose  of  estab- 
lishing a  trust  upon  certain  real  estate,  and 
to  compel  conveyance  thereof  in  compliance 
with  such  trust.  Upon  the  trial  the  court 
made  findings  of  fact  and  conclusions  of  law 
which  read : 

"(1)  The  real  property  In  controversy  in 
this  action  is  a  part  of  a  tract  of  about  33,- 
000  acres  of  Shawnee  Indian  land  in  Johnson 
county.  Kan.,  known  as  the  'Black  Bob  tract,' 
the  patents  therefor  having  been  Issued  to 
the  Indians  about  the  year  1807,  and  contain- 


ing a  provision  'that  the  land  should  never 
be  sold  or  conveyed  by  the  grantees,  etc., 
without  the  consent  of  the  Secretary  of  the 
Interior  for  the  time  being.' 

"The  land  in  controversy  is  described  as 
the  g.  %  of  the  N.  E.  Vi  of  section  6-14-25 
(known  as  the  north  80),  and  the  undivided 
%  of  the  S.  %  of  the  S.  E.  %  of  said  section 
6-14-25  (known  as  the  south  80)  120  acres, 
all  in  Johnson  county,  Kan. 

"(2)  About  the  year  1867  persons  In  search 
of  land  and  homes  began  to  settle  on  this 
Black  Bob  tract  and  cultivate  and  improve 
the  lands;  and  this  continued  until  there 
were  about  300  squatters  or  settlers,  as  they 
were  called,  on  different  portions  of  said  land. 
These  settlers  did  not  have  the  legal  title  to 
said  land,  and  did  not  have  any  other  right 
thereon,  except  what  was  known  as  a  'set- 
tier's'  or  'squatter's'  right.  They  were  liable 
to  be  removed  from  said  lands  by  the  general 
government  until  the  passage  of  a  resolution 

by  Congress  about  the  year ,  known  as 

the  'Protection  Clause,'  the  effect  of  which 
was  to  prevent  the  government  officials  re- 
moving  said  settlers  from  the  land  occupied 
by  them  until  an  order  of  court  was  made 
therefor.  About  the  year  1867  these  Black 
Bob  lands  were  purchased  from  the  Indians 
by  persons  called  and  designated  as  specu- 
lators, and  their  deeds  from  the  Indians  were 
not  approved  until  In  April,  1884. 

"(3)  The  settlers  on  these  lands,  being  de- 
sirous of  holding  the  tracts  taaproved  by 
them,  organized,  and  maintained  an  organisa- 
tion, and  kept  an  agent,  one  Tbos.  J.  Slaugh- 
ter, at  Washington  much  of  the  time  for 
about  15  years,  to  protect,  as  far  as  possible, 
their  possession  and  occupancy  of  said  land 
and  their  Improvements  thereon,  and  to  pre- 
vent the  approval  of  the  deeds  from  the  In- 
dians to  the  speculators.  These  settlers  held 
frequent  meetings,  selected  officers  and  com- 
mittees, and  made  a  persistent  and  determin- 
ed effort  to  maintain  their  settlers'  rights  and 
prevent  the  speculators  obtaining  an  approv- 
al of  the  deeds  held  by  them,  and  through 
their  efforts  the  protection  clause,  heretofore 
mentioned,  and  the  compromise  tiereinafter 
referred  to  were  brought  about.  David  L. 
Gtemmel,  the  defendant  in  this  action,  and  Ir- 
vin  Fletcher,  father  of  the  plaintiff,  were 
each  settlers  on  different  portions  of  said 
Black  Bob  tract,  and  they  both  attended  the 
meetings  of  the  settlers. 

"(4)  Pending  this  controversy  and  strife 
between  the  settlers  and  speculators,  a  suit 
was  commenced  In  the  United  States  Circuit 
Court  for  the  District  of  Kansas,  in  which 
the  United  States  of  America  was  complain- 
ant, and  the  Black  Bob  Band  of  Shawnee  In- 
dians, the  speculators,  who  held  unapproved 
deeds  from  the  Indians  to  said  lands,  and  a 
great  number  of  the  settlers  on  said  lands 
were  parties.  Pending  this  action  a  compro- 
mise settlement  was  agreed  to  and  made  by 
and  between  the  parties  representing  the  set- 
tlers and  the  parties  representing  the  q)eca- 
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lators  and  conBented  to  by  the  parties  repre- 
senting the  Indians  and  the  general  gorern- 
luent.  This  agreement  and  compromise,  whlcb 
was  carried  out,  was  In  substance :  That  the 
deeds  from  the  Indians  to  the  speculators  to 
the  Black  Bob  lands  were  to  be  approved,  and 
the  settlers  on  said  lands  were  granted  the 
first  privilege  or  right  to  a  deed  to  the  land 
or  lands  upon  which  he  or  she  was  a  settler, 
by  paying  therefor  to  the  speculator  holding 
the  Indian  deed  to  such  land  or  lands  an 
average  price  of  $10  per  acre,  and  thereby 
protect  himself  or  herself  against  loss,  and 
enabling  the  settlers  to  retain  and  bold  their 
homes  and  improvements.  Upon  said  com- 
promise being  effected,  a  decree  was  rendered 
In  said  action  in  the  United  States  Circuit 
Court,  and,  so  far  as  affects  the  land  In  con- 
troversy In  this  action  J.  C.  Irwin,  J.  H.  Gil- 
Patrick,  and  Nancy  C.  Blunt  were  found  to  be 
the  owners  and  entitled  to  bave  their  deeds 
from  the  Indians  approved;  and.  In  pursu- 
ance of  said  compromise,  they  conveyed  the 
lands  to  one  M.  E.  Clark,  and  M.  E.  Clark 
and  wife  made  deeds  to  the  settlers  that  de- 
sired to  avail  themselves  of  the  right  or  priv- 
ilege so  obtained  through  said  compromise. 
An  appraisement  or  valuation  of  these  lands 
was  made  and  also  a  map  or  plat  The  deeds 
were  acknowledged  in  blank  at  Leavenworth, 
Kan.,  by  M.  B.  Clark  and  wife,  and  brought 
to  Olatbe,  Kan.,  and  the  settlers  notified,  and, 
when  they  came  in  to  Olatbe  to  get  their 
deeds,  the  deeds  were  filled  out  and  delivered 
to  them. 

"(5)  During  the  long  strife  between  the 
-speculators  and  settlers,  some  of  these  claims 
or  tracts  of  land  changed  hands,  the  original 
squatter  selling  out  to  some  one  else,  so  that 
this  squatter  or  settler's  right,  as  It  was 
termed,  was  transferred  from  one  to  another, 
each  one,  In  turn,  becoming  what  was  known 
as  a  settler,  and  these  claims  had  a  market 
value,  and  were  sometimes  conveyed  by  deed 
from  one  squatter  or  settler  to  another. 

"(6)  The  plaintiff,  Edmond  C.  Fletcher, 
was  bom  In  1868.  His  father,  Irvin  Fletcher, 
then  lived  as  a  settler  on  the  8.  %  of  the  S. 
•E.  %  of  section  6-14-23  (known  as  the  south 
80),  and  be  lived  there  until  his  death,  Sep- 
tember 30,  1878,  cultivating  and  improving 
the  same,  and  at  his  death  he  had  a  house 
about  half  completed  thereon  that  cost  in  the 
neighborhood  of  $2,000.  Irvin  Fletcher  died 
Intestate,  and  left  surviving  him  as  his  sole 
heirs  his  son,  Edmond,  and  his  widow,  Sarah 
Fletcher,  the  stepmother  of  plaintiff.  In  1875 
or  1876  Irvin  Fletcher  and  his  wife,  Sarah, 
bought  of  a  settler  by  the  name  of  Cook  his 
settler's  claim  to  the  8.  %  of  the  N.  E.  %  of 
said  section  6-14-25  (known  as  the  north 
80).  Mr.  and  Mrs.  Fletcher  both  had  money 
invested  in  the  north  80,  but  In  what  propor- 
tion Is  not  shown  by  the  testimony.  The  deed 
from  Cook  was  not  recorded.  It  has  been 
destroyed  by  fire,  and  the  testimony  does  not 
disclose  whether  it  was  made  to  one  or  both 
of  them. 


"(7)  At  the  time  of  his  death  Irvin  Fletch- 
er claimed  to  own  the  south  80,  and  he  and 
his  wife  claimed  to  own  the  settler's  right  to 
the  north  80  above  described,  and.  after  bis 
death,  his  widow  continued  in  the  possession 
of  both  tracts,  cultivating,  improving,  and 
renting  the  same,  and  received  the  profits 
therefrom,  until  she  married  David  L.  Gem- 
mel,  defendant,  in  this  action  in  1880.  After 
her  marriage  to  David  L.  Gemmel,  she,  witli 
bis  assistance,  continued  to  look  after  the 
renting  of  portions  of  the  lands,  and  defend- 
ant Gemmel  farmed  a  portion  of  said  land. 
For  «  few  years  after  their  marriage,  Mr. 
and  Mrs.  Gemmel  resided  on  laud  belonging 
to  Mr.  Gemmel,  near  Stanley,  Johnson  coun- 
ty, Kan.,  and  David  L.  Genunel  purchased  of 
the  guardian  of  Bldmond  C.  Fletcher  the  un- 
divided half  of  the  south  80,  and  paid  therefor 
the  sum  of  11,230,  and  Gemmel  and  wife  then 
moved  on  said  south  80,  and  resided  there  un- 
til 1903,  when  they  moved  to  Olatbe,  Kau., 
where  they  resided  until  the  death  of  Mrs. 
Gemmel,  January  21,  1004. 

"(8)  Wblle  Mr.  and  Mrs.  Gemmel  were  liv- 
ing as  husband  and  wife,  Mr.  Gemmel  made 
some  Improvements  on  both  S0's,in  all  amount- 
ing to  about  $2,000,  the  most  of  which  was 
on  the  south  80,  on  which  they  lived  and  of 
which  he  had  bought  a  half  interest. 

"(9)  The  evidence  does  not  disclose  that 
there  was  any  accounting  had  or  made  be- 
tween Mr.  and  Mrs.  Gemmel  as  to  the  Im- 
provements or  rents  and  profits  arising  from 
the  use  of  said  lands. 

"(10)  The  guardian  of  Edmoud  C.  Fletcher 
did  not  sell  any  part  of  the  north  80.  Mrs. 
Gemmel  claimed  that;  and,  when  hedge 
posts  were  cut  thereon  and  sold,  she  claimed 
the  money  for  which  they  were  sold.  She 
never  sold  what  she  claimed  to  be  her  inter- 
est in  either  of  said  8*)'s.  and  defendant,  Gem- 
mel, never  had  or  held  exclusive  possession 
of  either  of  said  tracts  as  against  her. 

"(11)  David  li.  Gemmel  and  his  wife,  Sar- 
ah, were  both  industrious  and  frugal  people, 
and  both  had  money  and  neans  and  seemed 
to  have  taken  care  of  the  same,  and  this  is 
true  during  their  entire  married  life,  and 
they  each  kept  portions  of  their  money  un- 
der their  separate  and  Individual  control. 

"(12)  After  the  death  of  his  father,  plain- 
tiff, Edmond  C.  Fletcher,  lived  with  his  step- 
mother for  a  short  time,  then  went  to  live 
with  his  guardian,  and  after  a  time  again 
made  his  tM>uie  with  his  stepmother.  She 
had  no  children,  was  kind  to  him,  and  a 
feeling  of  friendship  existed  between  them 
almost  akin  to  that  of  mother  and  son.  which 
lasted  until  about  1902,  when  they  had  a  dis- 
agreement, which,  however,  was  reconciled 
before  her  deattL 

"(13)  Mrs.  Sarah  Gemmel  died  intestate, 
leaving  as  her  heir  at  law  David  L.  Gemmel, 
the  defendant  in  this  action. 

"(14)  I  am  unable  to  find  from  the  evidence 
the  exact  terms  of  the  agreement  between 
Mr.  and  Mrs.  Gemmel  as  to  his  procoring  a 
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deed  for  her  from  the  speculator.  I  do  find 
from  the  evidence  that  after  tbe  compromise 
between  tlie  settlers  on  the  Black  Bob  lands 
and  the  spoculators  holding  unapproved  In- 
dian dee<lK  (referred  to  in  the  fourth  finding 
of  fact)  had  been  effected  and  the  decree  In 
the  United  States  Circuit  Court  rendered,  and 
ou  or  about  the  3l8t  day  of  March,  1884, 
David  L.  Gemmel,  the  defendant  In  this  ac- 
tion, went  to  Olathe,  Kan.,  to  procure  for  his 
wife,  Sarah  Gemmel,  from  the  speculators, 
holding  such  unapproved  Indian  deed  or 
deeds,  a  deed  to  all  the  land  now  claimed 
by  the  plaintiff  In  this  action,  and  then 
claimed  by  her  as  a  settler,  as  well  as  to 
procure  for  himself  a  deed  to  and  for  certain 
lands  claimed  by  him  as  a  settler;  and  he 
then  and  there  procured  from  M.  E.  Clark 
to  whom  the  speculator  had  conveyed  (as 
shown  by  finding  of  fact  No.  4)  and  his 
wife  a  deed  to  himself,  which  purported 
and  puri)orts  to  convey  to  David  L.  Gemmel 
320  acres  of  said  Black  Bob  tract  of  Indian 
land  by  pertinent  description.  The  consider- 
ation paid  by  him  to  the  agent  or  attorney 
of  M.  E.  Clark,  as  shown  by  the  deed,  was 
?3,200,  or  $10  an  acre.  Included  In  the  lands 
described  In  said  deed  is  the  S.  Vi  of  the 
S.  E.  %  of  section  6-14-25  (known  as  the 
south  80),  and  the  S.  %  of  the  N.  E.  %  of 
section  &-14-25  (known  as  the  north  80). 

"(15)  At  the  time  David  L.  Gemmel  re- 
ceived the  deed  referred  to  in  the  fourteenth 
finding  of  fact,  the  north  80  was  of  the  rea- 
sonable value  per  acre  of  |30  and  the  south 
80  was  of  the  reasonable  value  of  |40  per 
acre,  which  included  improvements  thereon 
and  the  settler's  privilege  of  purchasing. 

"(16)  At  tbe  time  he  accepted  suld  deed 
from  IL  E.  Clark  and  wife  David  Jj.  Gemmel 
knew  that  Sarah  Gemmel,  his  wife,  olainied 
and  had  a  first  right  or  privilege  as  a  settler 
to  purchase  such  part  of  the  land  Included 
In  the  description  in  the  deed  to  him  as  fhe 
then  held  as  a  settler  (being  the  land  now 
claimed  by  the  plaintiff  In  this  action)  at  an 
average  price  of  $10  per  acre;  and  knew 
that  ber  first  and  prior  right  or  privilege  to 
purchase  said  land  as  a  settler  constituted 
and  was  a  part  of  the  actual  price  and  con- 
sideration by  which  the  deed  could  l)e  and 
was  obtained  by  him:  and  be  was  thereby, 
and  only  because  thereof,  enabled  to  obtain 
said  deed  to  said  land  at  that  time  by  pay- 
ing $10  per  acre,  and  availing  himself  of  her 
prior  right  and  privilege  as  a  settler  on  said 
land  to  purchase  tbe  same  as  a  settler  under 
the  compromise  agreement  referred  to  in 
flitding  of  fact  No.  4. 

"(17)  When  David  L.  Gemmel  went  to 
Olathe  to  procure  a  deed  for  his  wife  to  the 
land  she  claimed  as  a  settler  (the  land  in 
controversy  In  this  action),  and  when  he  ac- 
cepted said  deed,  he  did  not  Intend  to  take 
a  deed  therefor  to  himself  to  such  land  as 
she  claimed  as  a  settler,  but  intended  to  take 
the  deed  therefor  to  her,  and  through  a  mis- 
take in  drawing  up  tbe  deed  it  was  made  to 


him.  He  intended  at  that  time  to  correct 
the  mistake  and  make  a  deed  to  her,  but  neg- 
lected to  do  so.  At  that  time  that  he  procur- 
ed said  deed,  he  did  not  claim  to  ovm  the 
land  In  controversy  In  this  action  that  she 
claimed  as  a  settler;  and,  after  receiving 
said  deed,  he  did  not  claim  the  land  as  his, 
and  during  her  lifetime  he  frequently  spoke 
of  the  land  as  'her  land,"  and  ever  after  her 
death  si)oke  of  it  as  'her  land.' 

"(18)  At  the  time  David  L.  Gemmel  obtain- 
ed the  deed  from  M.  E.  Clark  and  wife  Mrs. 
Gemmel  had  money  sufficient  to  pay  for  the 
land  she  claimed  aa  a  settler;  but  it  does 
not  appear  from  the  evidence  that  David  L. 
Gemmel  used  any  of  her  money  in  paying  for 
tlie  deed. 

••(V.)j  I  am  unable  to  find  from  the  evidence 
that  Mrs.  Gemmel  ever  had  actual  notice  or 
knowledge  that  tbe  deed  from  M.  E.  Clark 
and  wife  was  made  to  her  husband,  instead 
of  to  her. 

"(20)  At  the  time  of  Mrs.  Gemmel's  death, 
the  north  80  was  worth  and  of  tbe  reason- 
able market  value  of  $85  per  acre,  and  the 
south  80  was  worth  and  of  tbe  reasonable 
market  value  of  $100  per  acre. 

"(21)  Mrs.  Sarah  Gemmel  died  January  21, 
1901.  She  called  the  defendant,  David  Gem- 
mel, to  her  bedside  on  the  afternoon  of  Jan- 
uary 20,  1904,  and,  she  then  being  of  sound 
mind,  said  to  him:  'David,  I  cannot  die  easy 
feeling  that  EM  will  not  get  my  laud  down 
there,  or  its  value  in  money.'  Mr.  Gemmel 
replied:  'We  might  give  htm  tbe  money  In 
the  bank.'  She  said:  'No;  that  Is  not 
enough,  why  there  is  only  •  •  •  nnd  a 
part  of  that  was  my  father's,  I  would  rather 
he  had  my  land.  •  •  •  I  know  he  has  not 
treated  me  Just  right,  but  it  was  his  father's 
and  belongs  to  blm  by  rights;  but,  if  you 
don't  want  to  tear  It  up  now,  I  want  you 
to  give  blm  its  value  in  money,  for  I  want 
E>1  to  have  the  land  or  its  value  in  money. 
If  you  won't  prcmilse  to  do  this,  I  will  have  to 
make  a  will.'  To  which  Mr.  Gemmel  replied. 
'Very  well,  don't  worry.    I  will  do  that.' 

"(22)  That  to  prevent  his  wife  making  a 
will,  as  she  told  him  she  would  do.  as  shown 
in  finding  No.  21,  David  L.  Gemmel  on  the 
20th  day  of  January,  1904,  promised  his  wife, 
Sarah  Gemmel,  that  be  would  deed  to  Ed- 
mond  Fletcher,  the  plaintiff  In  this  action, 
tbe  lands  he  seeks  to  recover  herein,  or  pay 
blm  the  value  of  said  land  in  money:  and 
that  Mrs.  Gennuel,  reposing  confidence  In 
ber  husband,  David  Gemmel.  that  he  would 
do  as  lie  promised  Iier,  refrained  from  mak- 
ing a  will  and  willing  said  land  to  her  step- 
son Edmond  C.  Fletcher,  plaintiff  In  this  ac- 
tion. 

"(2.3)  That  since  the  death  of  Mrs.  Gemmel, 
and  before  the  commencement  of  this  ac- 
tion, plaintiff  demanded  of  defendant  that  he 
comply  with  the  promise  made  to  his  wife  as 
shown  In  finding  No.  22,  and  defendant  re- 
fused to  comply  with  said  prorai.te  In  every 
particular,  and  still  refuses  ep  to^p„  iii,  yjo- 
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latlon  of  said  agreement  and  promise  to  his 
wife,  and  in  fraud  of  piaintiff's  riglits,  and 
tlie  trust  and  confidence  reposed  In  bim  by 
bis  wife,  Snrah  C.  Gemmel." 

Upon  tbese  facts  the  court  entered  a  de- 
cree in  favor  of  the  plaintiff,  ordering  the 
defendant  to  convey  the  lands  within  30 
days,  or,  in  default  thereof,  that  the  plaintiff 
recover  the  value  thereof.  $10,800,  with  in- 
terest from  the  date  of  the  decree  January 
2,  lOOC.  The  defendant  as  plaintiff  In  error 
brings  the  case  here  for  review. 

Rossington  &  Smith  and  Samuel  Bumum, 
for  plaintiff  In  error.  Beardsley.  (Jreaory  & 
Klrshner  and  Ogg  &  Scott,  for  defendant  In 
error. 

GIt.VVIOS,  J.  Rafter  stating  the  facts  as 
above).  Numerous  assigmucuts  of  error  are 
presented  In  the  brief  of  plaintiff  in  error, 
but  many  of  them  relate  to  practically  the 
same  queKtions,  and  may  be  considered  in 
groups.  It  is  urged  that  the  court  admitted 
Incompetent,  Immaterial,  and  hearsay  testi- 
mony, which  is  pointed  out  in  detail  by  the 
specifications  of  error.  The  trial  court  rec- 
ognized the  fact  that  evidence  of  this  kind 
was  in  the  cas<',  and,  during  the  progress  of 
the  trial,  some  of  It  was  stricken  out,  and,  as 
to  other  iwrtions,  the  stateiiipiit  was  made 
by  the  court  that  it  would  not  l)e  considered! 
in  the  determination  of  the  action.  We  do 
not  understand,  however,  that  the  admis- 
sion of  tliis  class  of  testimony  is  necessarily 
erroneous  where  the  trial  is  by  the  court 
without  a  jury.  In  such  cases  it  will  be 
presumed,  unless  the  contrary  appears  from 
the  record,  that  the  court,  in  reaching  its  con- 
clusions, considered  only  such  evidence  as 
was  legally  admissible.  McCready  v.  Crane, 
74  Kan.  710,  88  Pac.  718;  Ix-e  v.  Railway  Co., 
ti7  Kan.  402.  73  Pac.  110,  63  U  R.  A.  271; 
City  of  Olathe  v.  Cosgrove,  71  Kan.  885,  81 
Pac.  1131;  Oslwrne  v.  Young,  28  Kan.  7G0. 
The  evidence  ol).iected  to  relates  either  to 
facts  uiKin  which  there  Is  unobjectionable 
testimony,  or  to  such  as  are  themselves  un- 
imiK)rtant  Vi'e  find  nothing  serious  upon  this 
suliject. 

The  conclusions  of  facts  found  by  the  court 
seem  to  l>e  justified  by  the  evidence;  and, 
no  serious  objection  having  lieen  made  to 
tliem,  they  will  be  regardetl  as  a  correct  state- 
ment of  the  evidence  given  on  the  trial.  The 
plaintiff  Insists  that  the  defendant  holds  the 
liinds  in  controversy  under  circumstances 
which  in  law  constitute  what  is  known  as  a 
••(iHistrnctive  trust."  of  wliicli  he  is  the  l>ene- 
ficiary.  Tlie  facts  which  create  this  trust, 
when  summarized,  are  these :  The  steiimoth- 
er  of  the  plaintiff,  Mrs.  Gemmel,  had  the  ex- 
clusive right  to  purchase  the  land  in  con- 
trovei-sy  at  SIO  an  acre.  When  the  purchase 
was  made  by  the  defendant,  the  land,  with 
the  improvements  placed  tlu-rwin  by  her  and 
her  former  husl>and,  was  worth  $."{.">  an  acre. 
The  defendant,  who  was  then  her  husband, 


I  went  to  Olathe  to  procure  a  deed  for  her  to 
I  this  land.  This  dee<l,  by  mistake,  cimtained 
!  his  name  as  grantee.  This  was  unintentional 
I  on  his  part,  and  he  intended  to  <-orre<-t  the 
mistake  by  making  a  conveyam-e  to  her,  but 
never  did  do  so.  Several  years  afterwards, 
shortly  I)efore  her  death,  she  and  the  defend- 
ant had  a  conversation  In  which  slie  stated 
to  liini  that  she  wanted  her  stepson,  the  plain- 
tiff, to  have  her  land,  and  that  she  could  not 
die  easy  without  feeling  that  he  would  get 
■  it.  It  was  suggested  that  she  might  give  the 
plaintiff  money  then  in  the  bank,  instead  of 
tlie  land,  but  she  insisted  that  he  should  have 
the  land,  and  stated  to  her  husband  tliat.  tm- 
,  less  he  would  promise  to  convey  the  land  to 
I  her  said  steiMwn,  "I  will  have  to  nuike  a 
I  will."  to  which  the  defendant  replied,  "Very 
;  well,  don't  worry.  I  will  do  that."  Mrs, 
Gemmel  took  no  step  toward  making  a  will, 
and  died  the  following  day.  The  defendant 
has  failed  and  refused  to  make  a  conveyance 
to  the  plaintiff  as  he  promised  to  do.  It  has 
been  urgently  Insisted  that  these  facts  fall 
to  show  such  fraud  on  the  part  of  the  defend- 
ant Gemmel  as  is  nei-essary  to  support  a  con- 
strnctive  trust  -Vil  trusts  which  arise  by 
operation  of  law  are  created  for  the  puriKiso 
of  preventing  the  perpetration  of  fraud. 
Fraud  Is,  therefore,  an  essential  element  of 
all  such  trusts.  All  mere  promises  to  convey 
real  estate  which  rest  In  parol  are  void  un- 
der the  statute  of  frauds,  and,  however  dis- 
appointing and  harmful  the  refusal  to  per- 
form such  promises  may  be,  a  court  of  chan- 
cery cannot  declare  a  trust  thereon.  The 
statute  of  fratids  can  only  be  set  aside  In 
transactions  where  Its  enforcement  will  per- 
mit the  perpetration  of  that  which  it  was  in- 
tende«l  to  prevent.  There  is  no  serious  dis- 
agreement among  the  authorities  upon  this 
subje<>t.  If  there  appears  to  be  any  confusion 
in  them,  it  arises,  not  so  much  uixin  the  legal 
rule  as  to  when  a  trust  arises,  as  upon  wheth- 
er or  not  the  facts  of  the  given  case  justify 
this  equitable  Intervention,  In  some  cases 
It  is  declared  that  the  fraud  must  be  such  as 
is  sometimes  denominated  active  or  actual 
fraud.  In  other  cases,  mere  passive  conduct 
that  will  result  In  the  consummation  of  an 
imconscional)le  transaction,  amounting  simpb 
to  what  Is  known  as  constnictlve  fraud,  is 
held  to  be  sufficient.  In  cases  where  a  trust 
has  resulte<l  because  of  false  and  fraudulent 
representations  used  in  obtaining  a  convey- 
ance, and  the  grantee  affirmatively  and  ac- 
tively induced  the  execution  thereof,  the 
words  actual  and  positive  frequently  occur 
In  the  opinions  to  characterize  the  fraud 
usetl ;  and  In  such  cases  it  has  been  said  that 
the  fraud  must  have  l>een  present  as  a  pro- 
ducing cause  of  the  transaction.  In  ca8«>a 
like  the  present,  however,  where  the  frand 
Is  perpetrated  by  the  refusal  to  consummate 
the  transitction,  It  is  otherwise.  In  this  case 
the  defendant,  Gemmel.  received  title  to  the 
lands  in  controversy  b.v  mistake.  He  had  no 
right  or  interest  therein,  and  claimed  none 
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He  recognized  at  all  times  the  ownership  of 
his  wife.  The  promise  made  to  ber  on  her 
deathbed  was  a  recognition  of  ber  title  at 
that  time.  By  this  promise  to  convey  the  iand 
to  the  plaintiff  ne  prevented  her  from  dispos- 
ing of  it  by  will.  Ue  knew  that  she  permit- 
ted the  situation  to  remain  as  it  was  because 
of  such  promise.  Their  relationship,  being 
husband  and  wife,  was  confidential  in  the 
highest  degree  known  to  the  law.  The  re- 
fusal on  his  part  to  perform  this  promise, 
and  therel)y  retain  the  property  as  bis  own, 
is  a  fraud  upon  his  dead  wife,  and  a  fraud 
upon  the  plaintiff.  The  transaction  on  its 
face  appears  innocent,  on  the  part  of  the  de- 
fendant, prior  to  his  refusal  to  convey ;  but, 
in  the  absence  of  any  indication  :o  the  con- 
trary. It  will  be  presumed  that,  when  he  made 
this  promise  to  his  wife,  he  Jien  Intended  to 
do  what  he  finally  did  do.  uarmon  v.  J^night, 
140  III.  232,  29  N.  K.  1116.  ^S  Am.  St.  Hep.  229. 
Courts  of  equity  do  not  permit  persons  thus 
to  profit  by  their  own  perfidy.  .Justice,  .'ea- 
son,  and  authority  concur  in  the  c-oneluslon 
that  the  facts  here  shown  are  sufficient  to 
create  a  constructive  trust,  and  we  so  find. 

In  the  case  of  Ransdel  v.  Moore,  133  lud. 
393,  53  N.  E.  771,  53  U  R.  A.  758,  It  was  said : 
"The  question  presented  by  the  demurrer  to 
the  fifth  paragraph  of  complaint  is  whether 
or  not  a  trast  can  be  enforced  against  a  man 
who,  when  his  wife  is  on  her  deathbed,  by 
his  promise  prevents  a  deed  or  will  or  other 
writing  being  made  by  her  In  favor  of  her 
brothers,  and  on  the  death  of  the  wife  the 
real  estate  intended  for  the  brothers  Is  in- 
herited by  said  husband;  he  being  her  only 
heir  at  law.  The  rule  established  by  the  au- 
thorities is  that,  when  au  heir  or  devisee  in 
a  will  prevents  the  testator  from  providing 
for  one  for  whom  he  would  have  provided  but 
for  the  Interference  of  the  heir  or  devisee, 
such  heir  or  devisee  will  be  deemed  a  trustee, 
by  operation  of  law,  of  the  proixjrty,  real  or 
per-ioual,  received  by  him  from  the  testatoi-'s 
estate,  to  the  amount  or  extent  that  the  de- 
frauded party  would  have  received  had  not 
the  intention  of  the  deceased  been  interfered 
with.  This  rule  applies  also  when  an  heir 
prevents  the  making  of  a  will  or  deed  in 
favor  of  another,  and  thereby  inherits  the 
property  that  would  otherwise  have  been  giv- 
en such  other  person.  •  •  •  It  Is  not  es- 
sential to  the  creation  of  such  a  trust  that 
the  fraud  be  actual.  It  may  be  actual  or 
constructive."  An  actual  fraudulent  inten- 
tion on  the  part  of  the  heir  or  devisee  Is  not 
neceissary  to  the  ;:reotlon  of  a  trust  of  this 
nature.  The  great  weight  of  authority  in 
England  and  in  this  country  in  such  a  case 
Is  that,  after  the  death  of  the  testator  or  In- 
testate, equity  will  convert  the  devisee  or 
heir  into  a  trustee,  whether  when  he  gave  his 
assent  he  Jiteuded  fraud  or  not;  the  final 
refusal  of  jlmself  f  living,  or,  if  dead,  of 
.lis  heirs  or  devisees,  to  execute  such  trust, 
navlng  the  effect  to  consummate  the  fraud. 
"And,  whenever  property  is  acquired  without 


fraud,  it  Is  against  equity  that  It  should  be 
retained  by  the  party.  There  equity  raises 
a  constructive  trust,  which  is  held  not  to  be 
.within  the  statute,  and  which  may  be  proved 
by  parol.  ♦  •  •  So,  If  a  iestator  be  in- 
duced to  make  a  devise  by  the  promise  of  the 
devisee  that  it  should  be  applied  for  the  bene- 
fit of  another,  equity,  upon  these  facts,  would 
create  a  constructive  trust,  which  might  be 
established  by  parol.  If  one  party  obtains 
the  legal  title  to  property,  not  only  by  fraud 
or  by  violation  of  confidence  or  of  fiduciary 
relations,  but  in  any  other  unconsclenHous 
manner,  so  that  te  cannot  equitably  retain 
the  property  which  really  belongs  to  another, 
equity  carries  out  Us  theory  of  a  double 
ownership,  equitable  and  legal,  by  impress- 
ing a  constructive  trust  upon  the  property 
in  favor  of  the  one  who  Is  In  good  conscience 
entitled  to  It,  and  who  Is  considered  in  eq- 
uity as  the  beneficial  owner.  This  has  been 
the  doctrine  of  the  English  court  for  more 
than  two  hundred  years.  ♦  ♦  ♦  Where  a 
I)ei-8on  knowing  that  a  testator  In  making  a 
disposition  in  bis  favor  Intends  It  to  be  ap- 
plied for  purposes  other  than  his  own  bene- 
fit, either  expressly  promises,  or  by  silence 
Implies,  that  he  will  carry  the  testator's  In- 
tention into  effect,  and  the  property  Is  left 
to  the  faith  of  that  promise  or  undertaking, 
it  is  In  effect  a  case  of  trust ;  and  In  such  a 
case  the  court  will  not  allow  the  devisee  to 
set  up  the  statute  of  frauds,  or,  rather,  the 
statute  of  wills,  by  which  the  statute  of 
frauds  is  uow  In  this  respect  superseded; 
and,  for  this  reason,  the  devisee,  by  his  con- 
duct, has  Induced  the  testator  to  leave  him 
the  property.  *  ♦  *  If  an  individual  on 
bis  deathbed,  or  at  any  other  time,  is  per- 
suaded by  his  heir  at  law  or  his  next  of  kin 
to  abstain  from  making  a  will,  or  if  the  same 
individual,  having  made  a  will,  conunimi- 
cates  the  disposition  to  the  person  on  the  face 
of  the  will,  benefited  by  that  dlH>osItIon,  but 
at  the  same  time  says  to  that  Individual  that 
he  has  a  purpose  to  answer  which  he  has 
not  expressed  In  the  will,  but  which  ae  de- 
])ends  on  the  disponee  to  carry  Into  effect, 
and  the  disponee  assents  to  .t,  either  express- 
-y  or  by  any  mode  of  action  which  the  dls- 
Ijonee  knows  must  give  to  the  testator  the 
Impression  and  belief  that  be  fully  assents 
to  the  request,  then  undoubtedly  the  heir  at 
law  in  the  one  case  and  the  disponee  in  the 
other  win  be  converted  into  trustees,  simply 
on  the  principle  that  an  ndividual  ^all  not 
be  benefited  by  his  own  personal  fraud. 
•  *  *  After  a  testatrix  has  given  all  of 
her  estate  to  the  defendant,  she  changed  her 
mind,  and  wanted  to  so  alter  her  will  as  to 
give  plaintiff  her  half  of  certain  real  estate, 
whereupon  defendant  said  to  her:  'You  are 
weak,  and  need  not  execute  a  codicil  in  order 
to  give  plaintiff  what  you  desire.  Let  the 
will  stand,  and  I  will  deed  this  real  estate 
to  her."  Held,  that  the  defendant  held  said 
real  estate  In  trust  for  the  plaintiff,  and  was 
bound  to  convey  the  same  to  her.    •    ♦    • 
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We  do  not  mean,  however,  that  It  1b  essen- 
tial to  the  upholding  of  such  a  trust  that  a 
devisee  should  have  been  an  active  agent  In 
procuring  the  devise  to  be  made  In  bis  favor ; 
for  the  great  current  of  English  authority 
during  the  last  two  centuries,  as  well  as  that 
of  this  country,  holds  that  If,  either  before 
or  after  the  making  of  the  will,  the  testator 
makes  known  to  the  devisee  his  desire  that 
the  property  shall  be  disposed  of  In  a  certain 
legal  manner  other  than  that  mentioned  In 
the  will,  and  that  he  relies  upon  the  devisee 
to  carry  It  Into  effect,  and  the  latter,  by  any 
words  or  acts  calculated  to,  and  which  he 
knows  do,  in  fact,  cause  the  testator  to  be- 
lieve that  the  devisee  fully  assents  thereto 
and  in  consequence  thereof  the  devise  is 
made,  but  after  the  de<t'aRe  of  the  testator 
the  devisee  refuses  to  perform  his  agreement, 
equity  will  decree  a  trust  and  convert  the  de- 
visee into  a  trustee  whether  when  he  gave  his 
assent  he  Intended  a  fraud  or  not ;  the  final 
i-efusal  having  the  effect  of  consummating  the 
fraud." 

In  the  case  of  Brook  v.  Chappell,  34  Wis. 
415,  which  was  a  case  to  require  a  legatee 
In  a  will  to  perform  oral  directions  of  the 
testator,  it  was  said:  "In  every  case  where 
one  Induces  the  testator  to  omit  a  provision 
In  a  will  on  behalf  of  another  by  assurances 
that  he,  being  the  heir,  or  personal  repre- 
sentative, or  residuarj-  legatee,  will  see  such 
person  paid  such  legacy  or  other  provision.  It 
is  treated  as  an  estoppel  uiwu  the  party, 
or  a  virtual  fraud  to  refuse  performance, 
whereby  a  legal  duty  Is  iraiwsed,  and  it  will 
be  enforced  in  a  court  of  equity."  In  the 
case  of  Lamion  v.  Knight,  140  111.  232,  2» 
N.  B.  111(5.  33  Am.  St.  Kep.  Zi2,  it  was  said: 
"Where  a  person  by  means  of  his  promise, 
or  otherwise  by  his  general  conduct,  prevents 
the  execution  of  a  deed  or  will  in  favor  of  a 
third  party  with  a  view  to  his  own  benefit 
that  Is  clearly  within  the  first  head  of 
frauds,  as  distinguished  by  Ix)rd  Hardwicke, 
via.,  that  arising  from  facts  or  circumstan- 
ces of  imposition;  and  the  person  so  act- 
ing will  be  decreed  to  be  a  trustee  for  the  in- 
jured party,  to  the  extent  of  the  Interest  of 
which  he  has  been  thus  defrauded.  ♦  ♦  • 
It  would  seem  to  be  e<iually  within  the  prin- 
ciple for  the  person,  by  means  of  his  prom- 
ises, to  Induce  a  party  not  to  let  real  estate 
descend  as  It  would  otherwise  have  been  left 
by  him  to  descend,  for  the  Injury,  In  the 
case  mentioned,  to  the  legatee  or  grantee, 
cannot  be  different  or  greater  than  Is  the  in- 
Jury  to  the  heir.  If  he  is,  by  like  means,  de- 
prived of  what  would  otherwise  have  been 
his  Inheritance.  •  •  •  It  was  not  Indis- 
pensable here  to  prove  that  the  husband 
when  he  had  the  wife's  title  put  In  his 
name  told  anybody  that  he  did  not  Intend 
to  keep  his  promise.  That  may  he  inferred 
from  the  circumstance  that  he  did  not  com- 
ply with  his  promise,  although  there  was 
notning  intervening  to  prevent  It.  He  Is 
presumed  to  have  Intended  to  do,  when  he 


obtained  the  property,  what  he  finally  did  do. 
•  *  *  A  second  well-settled  and  even  com- 
mon form  of  trusts  ex  maleflcio  occurs  when- 
ever a  person  acquires  the  legal  title  to  land 
or  other  property  by  means  of  an  intention- 
ally false  and  fraudulent  verbal  promise  to 
hold  the  same  for  a  certain  specified  pur- 
pose, as,  for  example,  a  promise  to  convey 
the  land  to  a  designated  individual,  or  to 
reconvey  It  to  the  grantor  and  the  like,  and, 
having  thus  fraudulently  obtained  the  title, 
he  retains,  uses,  and  claims  the  property  as 
absolutely  his  own.  so  the  whole  transac- 
tion by  means  of  which  the  ownership  Is  ob- 
tained Is  in  fact  a  scheme  of  actual  deceit." 
In  case  of  Kimball  v.  Tripp,  13G  Cal.  631. 
80  Pac.  428,  It  was  said:  "The  position  of  the 
appellant  on  this  point  Is  that,  as  there  was 
no  fraud  In  the  procurement  of  the  convey- 
ances, the  plaintiff  can  have  no  relief.  But. 
assuming  the  absence  of  fraud  (though,  in 
view  of  the  defendant's  relation  to  the  gran- 
tor as  her  agent,  this  can  hardly  be  assum- 
ed). It  does  not  follow  that  aqulty  cannot  af- 
ford relief.  The  deeds,  it  is  found,  were 
iiade  to  the  defendant  simply  as  her  agent, 
and  were  therefore  taken  by  him  In  trust 
for  her;  and,  though  the  trust  was  not  ex- 
pressed in  writing,  equity  will  not  permit 
the  defendant  to  convert  the  property  to  his 
own  use.  contrary  to  the  Intention  of  the  par- 
ties and  to  the  confidence  reposed  in  him. 
The  doctrine  Is  both  novel  and  startling 
which  restricts  In  matters  of  fraud,  its  ju- 
risdiction over  the  operation  of  written  In- 
struments to  those  cases  where  the  fraud  has 
been  committed  In  their  creation.  If  main- 
tained, it  will  sweep  away  its  heretofore  ad- 
mitted jurisdiction  in  an  infinite  variety  of 
cases,  of  almost  dally  occurrence,  where  the 
fraud  alleged  consists  in  the  use  of  Instru- 
ments entered  into  ujwn  a  aiutual  confidence 
between  the  parties.  Fraud  In  their  use  is 
as  much  a  ground  for  the  Interposition  of 
equity  as  fraud  In  their  creation.  There  is 
no  distinction  in  the  principle  upon  which 
the  jurisdiction  Is  assorted  in  the  two  cases. 
In  both  there  Is  the  same  abuse  of  confidence, 
and  from  both  the  same  injury  results."  In 
the  case  of  Olass  v.  Hulbert,  102  Mass.  24. 
3  Am.  Rep.  431,  it  was  said:  "It  Is  not  that 
deceit,  misrepresentation,  or  fraud  of  Itself 
entitles  a  party  to  an  equitable  remedy;  but 
that  equity  will  Interfere  to  prevent  the  ac- 
corapllRhment  of  the  fraud  which  would  re- 
sult from  the  enforcement  of  legal  rights 
conti'ary  to  the  real  agreement  of  the  par- 
ties. Indeed,  the  fraud  which  alone  justi- 
fies this  exercise  of  eqult.v  powers.  l>y  relief 
against  the  statute  of  frauds,  consi.sts  In  the 
attempt  to  take  advantage  of  tliat  which  has 
joen  done  In  porformatice  or  upon  the  fnlih 
of  an  agreement,  while  ropudiiitiiig  its  oli- 
ligntlons  under  cover  of  the  statute."  In  the 
case  of  Curdy  v.  Borton.  7!)  Cal.  420.  21  Pac. 
8.-8,  5  L.  U.  A.  102,  12  Am.  St.  Rep.  -[Tu,  it 
was  said:  "Where  a  testator  lieiiucsitlis  prop- 
I  erty  In  trust  to  a  legatee  without  specifying 
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In  the  will  the  purposes  of  the  trust,  and  at 
the  same  time  communicates  those  purposes 
to  the  legatee  orally,  or  by  unattested  writ- 
ings, and  the  legatee,  either  erpressly  or  by 
silent  acquiescence,  promises  to  perform  the 
trust,  and  the  trust  itself  is  not  unlawful, 
there  a  court  of  equity  will  raise  a  construc- 
tive trust  in  favor  of  the  beneficiaries  intend- 
ed by  the  testator,  and  will  charge  the  lega- 
tee as  a  constructive  trustee  for  them,  upon 
the  ground  that  the  legatee  will  not  be  coun- 
tenanced In  perpetrating  a  fraud  by  encour- 
aging the  testator  to  make  a  bequest  which 
would  not  otherwise  have  been  made,  and 
then  refusing  to  execute  his  promise." 

In  Brook  v.  Chappell,  supra,  the  court  fur- 
ther said:  "Undoubtedly  every  part  of  a  will 
must  be  in  writing,  and  a  naked  parol  dec- 
laration of  trust  in  respect  of  land  devised 
is  void.  Tlie  trust  Insisted  on  here,  however, 
owes  its  validity,  not  to  the  will  or  the  dec- 
laration of  the  testator,  but  to  the  fraud  of 
the  devisee.  It  belongs  to  a  class  In  which 
the  trust  arises  ex  maleflcto,  and  in  which 
equity  turns  the  fraudulent  procurer  of  the 
legal  title  Into  a  trustee  to  get  at  him;  and 
there  Is  nothing  In  reason  or  authority  to 
forbid  the  raising  of  such  a  trust  from  the 
surreptitious  procurement  of  a  devise."  In 
the  case  of  Bagsdale  v.  Ragsdale,  68  Miss. 
»2,  8  South.  316,  11  li.  R.  A.  31(1,  24  Am.  St. 
Rep.  256,  it  was  said:  "There  is  no  dissent 
In  the  books  from  the  proposition  that  one 
who  Is  active  in  preventing  a  testator  from 
making  an  Intended  provision  by  his  will  for 
another,  and,  where  but  for  such  intervention 
the  intended  provision  would  have  been 
made,  will  be  held  to  be  a  trustee  of  any  de- 
vise to  himself,  to  the  extent  it  would  have 
been  for  such  other  If  it  had  not  been  Inter- 
cepted by  him,  and  will  be  compelled  to  re- 
spond to  the  claim  of  the  in  tended  benefi- 
ciary. Intercepting  a  bounty  intended  for 
another,  and  diverting  It  to  one's  self,  Is 
held  to  be  a  fraud  from  which  a  trust  arises 
by  operation  of  law,  and  not  within  the  stat- 
ute of  frauds  or  wills,  but  expressly  except- 
ed. The  facts  stated  In  the  bill  show  that 
the  testator,  who  had  procured  a  codicil  to 
be  prepared  to  change  the  devise  made  whol- 
ly to  the  appellant  so  as  to  Include  the  ap- 
pellee as  a  sharer  of  the  devise,  was  Induced 
by  representations  and  assurances  of  the  ap- 
pellant to  forego  and  abandon  his  purpose  to 
execute  the  codicil  to  effect  the  purposed 
change  In  the  will,  which  was  left  as  writ- 
ten because  of  such  representations  and  as- 
surances. Out  of  this  transaction  a  trust 
arises  by  operation  of  law  because  the  testa- 
tor was  influenced  with  respect  to  his  will, 
and  an  intended  beneficiary  was  prevented 
from  receiving  the  benefit,  which,  but  for  the 
Intervention  stated,  would  have  been  secured 
to  him  by  the  act  of  the  testator.  We  would 
not  he  understood  as  sanctioning  the  doctrine 
that  an  enforceable  trust  will  arise  from  the 
mere  breach  of  an  oral  promise,  however 
solemn,  to  hold  land  In  trust    There  must 


be  conduct  Influential  In  producing  flie  re- 
sult, and  but  for  which  such  result  would 
not  have  occurred,  amounting,  In  the  view  of 
a  court  of  equity,  to  fraud,  to  save  the  case 
from  the  statute  of  frauds.  A  merely  oral 
promise,  and  its  subsequent  breach,  however 
disappointing  and  harmful,  and  though  ever 
so  reprehensible  In  morals.  Is  not  of  itself 
enough  to  cause  a  court  of  chancery  to  de- 
clare a  trust."  See,  also,  Meredith  v.  Mere- 
dith, 160  Ind.  299,  50  N.  K.  29;  Glffen  v.  Tay- 
lor, 139  Ind.  573.  37  N.  E.  392;  2  Washb. 
Real  Property  (5th  Ed.)  520;  Hoge  v.  Hoge, 
1  Watts  (Pa.)  163,  20  Am.  Rep.  52;  Gilpat- 
rlck  V.  GUdden,  81  Me.  137,  16  AO.  404,  2 
li.  R.  A.  662.  10  Am.  St  Bep.  245;  Matter 
of  O'Hara  Will,  95  N.  Y.  403,  47  Am.  Rep. 
53;   1  Perry  on  Trusts  (4th  Bd.)  181,  182. 

It  Is  contended  that  the  district  court  err- 
ed in  holding  that  the  trust  covered  all  the 
property  In  controversy.  Such,  It  is  claimed, 
was  not  the  Intention  of  Mrs.  Gemmel,  nor 
was  it  within  the  contemplation  of  the  de- 
fendant's promise.  The  existence  and  scope 
of  the  trust  depends  upon  the  interpretation 
of  the  deathbed  agreement  as  stated  In  the 
court's  finding  of  fact  21.  The  language  used 
by  Mrs.  Gemmel  was,  in  substance:  "David. 
I  cannot  die  easy  feeling  that  Ed  will  not  get 
my  land  down  there  or  Its  value  In  money." 
To  the  suggestion  that  he  be  given  the  money 
In  the  bank,  she  replied,  "I  would  rather  he 
had  my  land.  It  was  his  father's,  and  be- 
longs to  him  by  rights."  It  is  insisted  that 
as  the  north  80  had  been  claimed  by  Mrs. 
Gemmel  as  her  own,  and  the  south  80  had 
been  regarded  by  her  as  belonging  to  the  es- 
tate of  her  first  husband,  that  the  words 
"it  was  his  father's"  limit  the  application  of 
the  expression  "I  want  him  to  have  my  land 
down  there"  to  the  south  80.  Her  statement 
on  this  subject  standing  alone,  might  appear 
doubtful,  but  taken  in  connection  with  the 
other  findings  and  evidence  it  is  quite  easily 
understood.  Finding  6  Indicates  that  the 
north  80  was  acquired  by  Mr.  and  Mrs. 
Fletcher  Jointly,  but  In  what  proportion  does 
not  appear.  The  evidence  shows,  however, 
that  they  bought  some  calves  with  money 
Jointly  furnished,  which  were  cared  for  and 
fed  there  until  In  the  spring  when  they  were 
"coming  two,"  at  which  time  they  were  sold, 
and  out  of  the  proceeds  the  north  80  was 
purchased.  After  Its  purchase,  Fletcher  cul- 
tivated the  land  and  made  lasting  and  valu- 
able Improvements  thereon.  It  would  seem, 
therefore,  that  whatever  claims  may  have 
been  made  by  Mrs.  Fletcher,  after  her  hus- 
band's death,  concerning  the  ownership  of 
this  land,  that  he,  at  the  time  of  his  death, 
had  a  substantial  equity  therein.  Under 
these  circumstances,  it  would  not  be  strange 
If,  when  on  ber  deathbed,  making  final  dis- 
position of  ber  estate,  that  when  considering 
the  Just  claims  of  her  stepson,  and  remember- 
ing the  circumstances  under  which  this  land, 
all  of  it,  was  acquired,  and  improved,  that 
she  should  say,  "It  was  his  father's,  and  be- 
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longs  to  him  by  rights."  The  defendant  had 
enjoyed  the  use  of  this  80  for  years.  No  rea- 
son existed  why  she  shonid  think  that  he  bad 
any  claims  to  be  considered.  He  was  an  old 
man  without  children,  with  abundant  means, 
and  It  would  seem  unnatural  and  unfair  that 
he  shonid  enjoy  any  part  of  the  property  pro- 
duced by  the  money  and  labor  of  Mr.  Fletcher 
as  against  his  only  surviving  child,  the  plain- 
tiff. We  think  It  more  reasonable  to  conclude, 
as  the  trial  court  did,  that  when  she  said 
"my  land"  she  referred  to  all  of  the  land  In 
controversy,  and  the  expression  'it  was  his 
father's"  was  not  intended  to  limit  tlio  land 
which  she  wanted  her  stepson  to  have.  Be- 
sides, the  evidence  is  such  that  we  would  not 
feel  at  liberty  to  disturb  the  conclusion  of 
the  court  Ufwu  this  point,  oven  if  we  were 
doubtful  of  its  projirlety.  We  conclude  that 
she  intended  Ed  to  have  all  the  land  in  con- 
troversj'. 

Finally,  it  is  claimed  that.  In  any  view,  a 
trust  could  not  arise  which  would  cover  any 
more  land  than  Mrs.  (;emmel  could  have  le- 
gally devised  to  Ed.  if  no  promise  had  been 
made  by  the  defendant,  and  the  threatened 
will  had  been  executed.  In  support  of  this 
contention,  we  have  been  referred  to  the  pro- 
vision of  the  statute  of  wills  which  prohibits 
husband  or  wife  from  depriving  the  other  by 
will  of  more  than  one-half  of  his  or  her  prop- 
erty. Section  8704,  Gen.  St.  1905.  This  law. 
however,  has  no  application  here.  There  Is 
nothing  In  the  record  which  shows  that  a  com- 
pliance by  the  defendant  with  the  promise 
made  to  his  wife  will  deprive  him  of  more 
than  one-half  of  her  i)roi)erty.  What  property 
she  had  other  than  this  land  does  not  appear, 
although  the  defendant  probably  knows.  No 
suggestion  of  this  kind  was  made  when  Mrs. 
Gemmel  was  Insisting  upon  the  conveyance; 
nor  when  the  plaintiff  demanded  that  the 
wishes  of  his  stepmother  be  fulfilled ;  nor  in 
the  answer  filed  in  this  suit;  nor  does  the 
evidence  present  facts  from  which  such  a 
conclusion  can  be  satisfactorily  drawn.  This 
contention  seems  to  be  an  after-thought.  It 
Is  presented  here  for  the  first  time,  and  for 
that  reason  cannot  be  considered.  St.  L.  & 
S.  F.  By.  Co.  V.  Beets  (Kan.  89  Pac.  68.3. 

The  judgment  of  the  trial  court  Is  affirmed. 


MAGEON  V.  ALKIRE. 

(Supreme  Court  of  Colorado.     Nov.  4,   1907.) 

1.  Landlobd  and  Tenant— Forcible  Entry 
AND  Detainer — Persons  Entitled  to  Sue. 
Mills'  Ann.  St.  §  1973,  subd.  ~>,  provides 
that  any  person  shall  be  deemed  guilty  of  unlaw- 
ful detainer,  when  as  a  tenant  lie  holds  over 
without  his  landlord's  permission,  contrary  to 
his  agreement,  after  three  days'  notice  in  writ- 
ing requiring  delivery  of  postsession.  Held,  that 
where  a  tenant  covenantea  tliat  it  should  be  law- 
ful for  the  landlord  to  enter  for  breach  of  any 
of  the  covenants  of  the  lease  and  to  remove  any 
l>er8on  occupying  the  premises  and  repossessing 
them  as  of  his  former  estate,  and  the  tenant 
held  over  after  notice  to  quit  and  after  lease 


to  another  for  the  ensuing  term,  the  landlord 
was  entitled  to  sne  for  unlawful  detainer  both 
under  the  lease  and  under  the  statute,  tbough 
the  right  of  action  for  forcible  entry  was  in  the 

new  lessee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant.  {§  120.V1211.] 

2.  Same— Renewal  of  Tesanct  —  Pavmesi 
of  Water  Rent. 

Where  water  rents  were  payable  by  the 
tenant  in  advance  and  prior  to  the  expiration 
of  the  lra.-<e.  the  tenant  was  charged  b.v  mis- 
lake,  and  paid  such  rents  for  a  term  extending 
one  month  lieyond  the  termination  of  his  lease, 
such  payment  made  before  breach  of  the  lease 
by  the  tenants  holding  over  after  the  term  was 
insufficient  to  renew  the  tenancy  under  the  rule 
tiiat,  in  onler  that  the  receipt  of  rent  .^hall  oi>er- 
ate  as  such  renewal,  it  mnst  accrue  after  for- 
feiture, and  have  been  received  by  the  landlord 
with  knowledge  thereof. 

3.  Evidence  — Parol     Evidence  —  WairrEN 

CONTKAIT- VARIA.NCE. 

Whore  a  written  lease  was  for  three  jears. 
parol  evidence  was  inadmissible  to  show  a  prior 
agreement  that  the  term  should  be  five  years, 
instead  of  three,  on  the  ground  that  the'  lease 
did  nut  cover  the  entire  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  173(>-1745.] 

4.  Tbiai^— Direction  of  Verdict. 

Where,  in  an  action  for  unlawful  detainer^ 
there  was  no  evidence  which  should  have  gone 
to  the  jury,  nor  any  matter  presented  for  the 
jur.v's  determination  which  would  deprive  the 
landlord  of  his  right  of  re-entry  and  possession 
under  the  terms  of  a  written  lea.se,  the  court 
properly  directed  a  verdict  for  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  C^nt.  Dig. 
vol.  46,  Trial,  H  390-395.] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver;   Ben  B.  Llndsey,  Judge. 

Action  by  John  D.  Alkire  against  E.  A.. 
Mageon.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Wells,  Thompson  &  Chiles,  for  appellant. 
George  Stidger,  for  appellee. 


CASWELL,  J.  This  was  an  action  by  ap- 
pellee, as  plaintiff  below,  under  the  forcible 
entry  and  detainer  statute  to  recover  i>08- 
sesslon  of  a  certain  storeroom  known  as  the 
"Alkire  Block."  The  complaint  sets  forth  a 
certain  lease  whereby  the  above  premises 
were  leased  and  demised  by  plaintiff  as  lessor 
to  defendant  as  lessee,  for  the  term  of  three 
years,  from  April  1,  1899,  to  April  1,  1902, 
at  a  stated  rent  In  cash  per  month  and  ail 
assessments  for  water  rents,  as  the  same  be- 
came due,  that  were  levied  upon  the  prem- 
ises during  the  continuance  of  the  lease.  Al- 
so all  charges  for  heating  and  lighting.  The 
complaint  alleges  that  the  plaintiff  served 
upon  the  defendant  a  certain  notice  in  writ- 
ing prior  to  the  expiration  of  the  lease,  de- 
manding the  premises  at  such  expiration, 
and  also  demanding.  In  writing,  the  posses- 
sion of  the  premises  by  a  notice  served  the 
day  following  the  expiration  of  the  tenancy 
under  the  lease,  and  in  accordance  with  the 
requirements  of  the  statute.  There  was  also 
the  usual  allegations  that  the  defendant  was 
detaining  the  premises  wrongfully,  unlawful- 
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ly,  and  by  force,  contrary  to  the  terms  of  the 
lease  and  without  the  consent  of  the  plain- 
tiff. The  answer  admits  the  execution  of  the 
lease,  and  alleges  that,  prior  to  the  making 
of  the  same,  there  was  a  certain  contract  be- 
tween the  parties  whereby  the  lessee  was  to 
have  possession  of  the  premises  for  fire 
years,  and  that  she  entered  Into  possession 
of  the  premises,  relying  upon  such  promise, 
and  that  the  plaintiff  had,  prior  to  and  at 
the  time  of  the  execution  of  the  lease,  prom- 
ised that  she  should  have  such  possession 
for  the  term  of  five  years,  unless  he  might 
desire  to  sell  the  premises  or  tear  down  the 
building  then  situate  thereon;  that  the  rent 
for  such  further  term  should  not  exceed  that 
mentioned  In  the  lease;  that  some  months 
prior  to  the  expiration  of  the  tenancy,  under 
the  terms  of  the  lease,  defendant  paid  $8.73 
for  water  rent  for  the  premises,  being  for 
the  term  of  six  months  expiring  on  the  Ist 
of  May,  1902;  that  prior  to  the  bringing  of 
the  action  the  plaintiff  had  leased  the  prem- 
ises to  the  Daniels  &  Fisher  Stores  Company, 
which  was  at  the  time  of  the  bringing  of  the 
action  the  lessee  and  entitled  to  bring  suit 
for  the  possession.  It  admits  the  withhold- 
ing of  the  premises,  but  claims  that  such 
withholding  is  lawful  and  with  the  consent 
of  the  plaintiff. 

No  objection  Is  made  to  the  form  of  the 
complaint  or  notices,  and  the  defendant  re- 
lies mainly  ui)on  the  allegations  that  plain- 
tiff was  not  the  proper  party,  and  could  not 
recover  under  this  action  and  upon  the  col- 
lateral contract,  so  called,  and  npon  the  fact 
that  the  lease  was  extended  by  the  payment 
of  water  rent  alluded  to.  Appellant  claims 
that  only  the  lessee  named  In  the  Dauiols  &: 
Fisher  lease  was  entitled  to  bring  suit,  being 
a  tenant  with  right  of  possession,  and  lieiug 
the  only  person  who  had  the  lawful  right  to 
such  possession.  Section  1972,  JIIIIs'  Ann. 
St.  Appellant  relies  upon  the  case  of  Dud- 
ley V.  I^ee,  39  111.  3.39,  and  other  cases  an- 
nouncing the  same  doctrine.  In  Thomassou 
V.  Wilson,  146  111.  384,  34  N.  B.  432,  434,  the 
Supreme  Court  of  Illinois,  having  under  con- 
sideration a  question  similar  to  the  one  at 
bar  and  discussing  the  principles  Involved  In 
Dudley  v.  Lee,  says :  "It  Is  undoubtedly  true 
that  the  entry  was  made  upon  the  possession 
of  the  tenant,  and  the  right  to  action  for 
forcible  entry  and  detainer  became  complete 
In  her  at  the  moment  of  entry  by  appellant. 
Dudley  V.  Lee,  39  III.  .339.  The  right  to  Im- 
mediate possession  being  in  the  tenant,  the 
action  for  forcible  entry  must  be  brought  by 
her;  but  that  by  no  means  Interferes  with 
the  right  of  the  landlord  to  bring  the  action 
of  forcible  detainer  upon  the  determination 
of  the  tenancy  for  any  of  the  causes  for 
which  that  action  will  He  under  the  stat- 
ute." We  may  well  agree  with  the  conclu- 
sions of  that  court,  and  other  like  decisions 
presented  by  appellant,  that  the  forcible 
entry  which  disturbs  the  possession  of  the 
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tenant  can  be  complained  of  by  the  tenant' 
or  by  a  lessee  entitled  to  possession.  The 
doctrine  Is  recognized  in  this  state.  Wler 
V.  Bradford,  1  Colo.  14-17;  Potts  v.  Magnes, 
17  Colo.  3C4,  30  Pac.  58;  Kelley  v.  Andrew, 
3  Colo.  App.  124,  32  Pac.  175.  We  further 
agree  with  the  conclusions  of  the  Illinois 
court  that  the  landlord  or  owner  of  the 
property  Is  not  thereby  Inhibited  from  bring- 
ing a  suit  for  unlawful  detention:  and  hold 
that  this  action  was  properly  brought  by 
plaintiff  under  our  statute.  Such  an  action 
Is  especially  authorized  by  paragraph  5,  § 
1973,  Mills'  Ann.  St.  By  the  terms  of  the 
lease  between  the  parties  set  forth  in  the 
complaint,  the  appellant  especially  agreed 
that  the  plaintiff  below  as  lessor  was  law- 
fully entitled  to  the  possession  when  any  of 
the  covenants  of  the  lease  were  broken.  She 
agrees  by  the  terms  of  the  lease  to  sur- 
render and  deliver  up  the  .premises  described 
peaceably  to  the  party  of  the  first  part  im- 
mediately upon  the  termination  of  said  term, 
and,  if  she  shall  remain  In  possession  of  the 
same  after  the  termination  of  the  lease,  she 
Shall  be  deemed  guilty  of  a  forcible  detainer 
tinder  the  statute,  waiving  all  notice,  and 
subject  to  eviction  and  removal,  forcible  or 
otherwise,  with  or  without  process  of  law. 
She  further  covenants  by  the  lease  that  it 
shall  be  lawful  for  the  lessor,  upon  the  de- 
fault of  any  of  the  covenants  or  agreements 
contained  therein,  either  with  or  without 
process  of  law,  to  re-enter  and  to  expel,  re- 
move, and  put  out  any  person  or  persons  oc- 
cupying same,  and  to  repossess  and  enjoy  the 
premises  as  In  his  first  and  former  estate. 
The  Daniels  &  Fisher  Stores  Company  was 
not  a  party  to  this  contract  contained  In  tlie 
lease,  nor  can  the  lessee  be  permitted  to  de- 
fend against  her  own  contract  upon  the 
ground  that  a  second  lease  has  been  execut- 
ed. Clearly  under  the  conditions  of  the 
lease  and  under  the  statute  the  plaintiff  was 
entitled  to  maintain  the  action. 

Our  attention  has  been  called  to  some  de- 
cisions in  this  state  in  support  of  the  claim 
that  the  payment  of  water  rent  beyond  the 
term  of  the  lease  was  sufficient  to  renew  the 
lease,  and  that  such  evidence  should  be  sub- 
mitted to  a  Jury.  Zlppar  v.  Keppy,  15  Colo. 
2C0,  25  Pac.  164,  and  other  cases  are  cited, 
but  an  examination  of  the  cases  will  dis- 
close that  the  tenant  held  over  with  the  con- 
sent of  the  landlord,  and  the  receipt  of  rent 
under  such  circumstances  was  sufficient  to 
renew  the  tenancy.  The  cases  are  not  in 
point.  We  cannot  agree  with  the  contention 
of  appellant  that  the  payment  of  water  rent 
under  the  circumstances  disclosed  In  this 
case  was  sufficient  to  renew  the  tenancy. 
The  lease  expired  April  1,  1902.  The  water 
rent  was  due  for  all  the  premises  November 
1,  1901.  The  plaintiff  testifies  that  he  paid 
the  water  rent  when  it  became  due  and  ai>- 
portloned  the  amount  due  from  each  among 
his  various  tenants,  and  by  an  oversight  the 
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defendant  paid  for  one  month  more  than  she 
should  have  paid.  This  eTldenee  Is  undis- 
puted. In  SllTa  V.  Campbell,  84  Cal.  422,  24 
Pac.  317,  the  court  says:  "To  make  the  ac- 
ceptance of  rent  a  waiver  of  a  forfeiture 
In  a  case  where  the  lease  provides  for  re- 
entry In  the  event  of  a  breach  of  the  obliga- 
tion, it  must  appear  that  the  landlord  had 
knowledge  of  the  fact  that  the  condition  was 
broken  at  the  time  he  accepted  the  rent,  and 
it  must  further  appear  that  the  rent  which 
he  accepted  became  due  after  the  breach  was 
committed  by  the  tenant."  In  18  Am.  &  Eng. 
Enc.  Law,  p.  385,  it  is  said:  "The  rule  is  well 
settled  that  the  receipt  of  rent  accruing 
after  the  cause  of  forfeiture,  with  knowledge 
of  such  cause.  Is  a  waiver  of  the  forfeiture" 
— citing  many  cases.  We  think  that  is  the 
correct  rule.  In  the  case  at  bar  the  condi- 
tions of  the  lease  were  not  broken  at  the 
time  the  water  rent  was  received,  and  this 
water  rent  did  not  become  due  after  the 
breach  was  committed  by  the  tenant  It  was 
due  in  advance  under  tlie  terms  of  the  lease 
and  before  the  expiration  of  the  tenancy. 

Some  evidence  other  than  the  payment  of 
the  water  rent  was  offered  In  support  of  the 
alleged  contemporaneous  agreement  Much 
of  the  evidence  offered  consisted  of  conver- 
sations subsequent  to  the  execution  of  the 
lease,  and  was  excluded  upon  the  ground 
that  It  was  not  in  support  of  the  pleadings. 
We  think  It  was  properly  excluded,  and  fur- 
ther think  that  had  It  been  received  it  could 
not  have  changed  the  result  in  this  case.  In 
respect  to  the  evidence  as  to  conversations 
prior  to  and  at  the  time  of  the  execution  of 
the  lease,  appellant  recognizes  that  "parol 
testimony  cannot  be  received  to  contradict 
vary,  add  to,  or  subtract  from  the  terms  of  a 
written  Instrument,"  but  contends  that  the 
verbal  contract  sought  to  be  proven  was  not 
to  vary  or  contradict  the  terms  of  the  lease, 
but  claims  that  the  lease  did  not  cover  all 
the  contract  between  the  parties.  We  do  not 
think  the  testimony  cnn  be  so  construed. 
Practically  the  only  point  contended  for  was 
that  the  lease,  by  virtue  of  the  verbal  agree- 
ment, was  for  five  years,  instead  of  for 
three,  as  recited  in  the  lease.  We  think  any 
evidence  upon  this  point  would  have  no  other 
effect  than  to  contradict  the  conditions  of  the 
lease  relating  to  the  length  of  the  term. 

At  the  conclusion  of  the  testimony  the 
trial  court  directed  a  verdict  for  the  plaintiff. 
The  record  does  not  disclose  that  there  was 
any  evidence  which  should  have  gone  to  the 
Jury,  nor  that  any  matters  were  presented  in 
this  case  for  the  determination  of  a  Jury 
which  should  deprive  the  landlord  of  his  re- 
entry and  possession  under  the  terms  of  the 
lease  itself. 

The  action  of  the  court  In  this  respect  was 
correct  and  the  Judgment  is  affirmed. 

STEELE,  C.  J.,  and  MAXWELL^  J,,  con- 
cur. 


CLA5IMER  T.  EDDY. 
(Supreme  Court  of  Colorado.     Nov.  4,  1907.) 

1.  Tbial  —  Instbuotions  —  Refubal  of  Be- 
quests —  Cbedibiuty  OF  Witnesses  —  IM- 

FEACHUENT. 

Where  plalntifl  admitted  that  she  testified 
differently  on  a  former  trial,  and  her  evidence 
conflicted  with  defendant's,  neither  being  cor- 
roborated by  other  witnesses,  it  is  error  to  re- 
fuse to  charge  that  in  judging  of  the  credibility 
of  witnesses  the  Jury  could  consider  tliat  at  a 

Srevlous  trial  their  testimony   was  materially 
ififerent  than  that  given  on  the  present  trial. 

2.  Appeal— Review— Vebdict  on   Confuct- 
INO  Evidence. 

Though  a  verdict  is  based  upon  conflicting 

testimony,  if  there  is  not  sufficient  evidence  to 

sustain  it,  it  will  not  be  conclusive  on  appeal. 

[Ed,  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  3,  Appeal  and  Error,  §§  3928-3034.] 

3.  Bbokebs— Commissions — Contbaci  of  EJic- 

PLOYMENT. 

To  recover  a  commission  upon  the  sale  of 
real  property,  a  contract  of  employment  most 
be  shown. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  8,  Brokers,  {  38.] 

4.  Samx  — Sale  of  Real  Estate  —  Expbess 

CONTBACT  OF  EmPLOYJCENT— EVIDENCE. 

Where  a  broker  asks  and  obtains  from  the 
owner   the  price  at  which  he  would  seU  real 

groperty,  without  anything  being  said  as  to  the 
roker's  employment  or  compensation,  and  it 
does  not  appear  that  the  owner  knew  or  had 
reasonable  grounds  to  believe  that  the  broker 
expected  to  he  paid,  no  contract  of  employment 
express  or  implied,  can  be  inferred,  but  at  best 
only  a  naked  verbal  option. 

Appeal   from   Larimer  County  Court;    J. 

Mack  Mills,  Judge. 

Action  by  S.  B.  Eddy  against  Samuel  Clam- 
mer.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

George  W.  Bailey,  for  appellant  L.  R. 
Rhodes  and  P.  W.  Lee,  for  appellee. 

CASWELL,  J.  This  was  an  action  by  ap- 
pellee, as  plaintiff  below,  to  recover  from  ap- 
liellant  a  commission  upon  the  sale  of  real 
estate.  The  suit  was  originally  brought  In  a 
Justice  court  and  there  were  no  wrlttrai 
pleadings.  The  case  was  finally  tried  in  the 
county  court  Prom  a  Judgment  for  $250  in 
favor  of  the  plaintiff,  an  appeal  was  taken 
to  the  Court  of  Appeals. 

The  first  error  complained  of  by  appellant 
is  the  refusal  of  the  court  below  to  give  an 
instruction  to  the  Jury  as  follows:  "You  are 
further  instructed  that,  in  arriving  at  the 
credibility  of  any  of  the  witnesses,  you  have 
a  right  to  consider  that  at  a  previous  trial 
of  this  action  their  testimony  was  materially 
different  from  that  given  In  this  trial,  if 
you  believe  from  the  evidence  that  It  was 
different"  There  was  an  admission  by  plain- 
tiff that  she  had  testified  differently  at  the 
trial  of  the  cause  In  the  Justice  court  Upon 
some  of  the  phases  of  this  case  there  was  a 
direct  conflict  at  the  trial  in  the  evidence  of 
plaintiff  and  of  defendant,  and  the  evidence 
of  neither  was  corroborated  by  any  other  wit- 
ness.   Under  such  clrcmnstances  the  defend- 
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ant  was  entitled  to  the  Instruction,  and  It 
was  error  not  to  give  the  same.  The  testi- 
mony upon  wblch  such  Instruction  would  be 
based  tended  to  impeach  the  recollection  or 
truthfulness  of  the  witness,  and  the  instruc- 
tion should  have  been  given.  Smith  v.  State, 
142  Ind.  288,  41  N.  E.  503;  Fauli<ner  t.  Terri- 
tory, 6  N.  M.  464,  30  Pac.  006. 

Bnt  we  think  another  and  more  serious 
error  by  the  court  was  In  not  granting  the 
motion  of  defendant  to  set  aside  the  verdict 
of  the  Jury  and  In  entering  Judgment  for  the 
plaintiff.  It  Is  claimed  by  the  appellee  that 
the  verdict  of  the  Jury  was  based  upon  con- 
flicting testimony  and  that  there  was  suffi- 
cient evidence  to  sustain  It  We  cannot  agree 
with  this  contention.  This  court  Is  thor- 
oughly committed  to  the  doctrine  that,  where 
there  Is  a  verdict  based  upon  conflicting  tes- 
timony and  there  Is  sufllclent  evidence  to 
sustain  It,  the  court  Is  bound  by  the  verdict, 
but,  where  there  is  not  sufficient  testimony. 
It  Is  not  so  bound.  It  Is  somewhat  difficult 
to  determine,  In  the  absence  of  written  plead- 
ings, what  the  plaintiff  was  attempting  to 
prove  at  the  trial  In  respect  to  the  character 
of  the  contract  existing  between  her  and  the 
defendant  In  relation  to  the  sale  of  the  prop- 
erty. We  think,  however,  taking  the  testi- 
mony as  a  whole,  that  she  was  relying  upon 
the  proof  of  an  express  contract  of  employ- 
ment to  find  a  purchaser  for  the  property. 
We  can  only  determine  the  Issues  from  the 
evidence.  In  oases  of  this  character  it  is 
necessary  to  show  a  contract  of  employment 
It  is  undisputed  that  the  plaintiff  approach- 
ed the  defendant  for  the  price  of  his  farm; 
the  conversation,  she  says,  being  had  at  his 
corral  upon  the  property  In  qtiestlon.  At  no 
time  did  he  go  to  her  or  to  her  place  of  busi- 
ness to  employ  her  as  his  agent  nor  did  he 
list  the  property  with  her.  She  was  con- 
ducting a  general  real  estate  btislness,  and 
testifles  that  he  knew  of  this  fact. 

The  statements  of  the  plaintiff  concerning 
her  employment  by  the  defendant  conflict 
somewhat  with  each  other,  but  amongst  other 
statements  she  made  the  following,  by  which 
she  Is  bound  (Rankin  v.  Cardillo,  88  Pac. 
170;  Lawrence  v.  Weir,  3  Colo.  App.  401, 
33  Pac.  tt46):  "I  do  not  think  there  was  any- 
thing said  about  commission  between  Mr. 
Clammer  and  Tue.  I  do  not  think  the  word 
•commission'  was  used  between  us.  The  mat- 
ter of  my  compensation  was  first  spoken  of 
when  I  spoke  to  Mr.  Clammer  and  asked  him 
If  he  would  pay  my  commission  out  of  the  first 
money.  That  was  after  the  sale.  That  was 
the  first  time  that  the  matter  of  comiiensatlon 
or  commission  was  spoken  of  between  us. 
When  I  first  met  him.  he  said  that  he  would 
sell  the  farm,  and  that  he  wanted  $8,000  for 
It  Nothing  was  said  about  commission  at 
that  time.  The  conversation  occurred  at  the 
corral  gate.  •  •  •  The  first  recollection 
I  have  of  any  conversation  with  him  Is  what 
I  have  Just  repeated  at  the  corral  gate.  He 
did  not  say  that  he  would  sell  the  farm  for 


$S,000  dear  to  him,  nor  that  he  would  pay 
any  commission.  I  do  not  think  the  word 
'commission'  was  mentioned  between  us.  He 
did  not  state  that  he  wished  to  receive  $8,000 
clear  of  all  exp<>n8es.  That  I  have  no  recol- 
lection of.  I  have  no  recollection  of  any 
such  conversation  near  the  Plummer  farm. 
•  •  •  After  this  property  was  sold  I  made 
a  demand  for  $200." 

The  testimony  of  the  defendant  upon  this 
point  Is  In  substance  as  follows:  "I  was  com- 
ing to  town,  and  met  the  plaintiff  between 
the  Plummer  place  and  the  Craig  place,  two 
miles  east  of  town.  She  stop))cd  me  and 
talked  a  little,  and  finally  aske<l  me  If  I 
wanted  to  sell  my  farm.  I  told  her  I  did 
not  She  says:  'I  have  a  purchaser  that 
wants  that  farm,  and  won't  look  at  any  other.* 
I  thought  a  while,  and  said  that,  If  he  wanted 
It  bad  enough  to  pay  me  what  I  wanted  for 
it,  be  could  have  It  She  asked  me:  'What 
will  you  take  for  It?'  I  said  I  would  take 
$8,000  net  to  me  for  the  farm.  She  asked  me 
about  the  mortgage,  and  I  told  her  about  it 
and  the  Interest  etc.  I  drove  on,  and  then 
called  her  and  said:  'There  is  no  misunder- 
standing that  I  am  to  have  that  much  clear 
to  me?'  She  said:  'No' — it  was  all  under- 
stood, and  drove  on." 

The  burden  of  the  proof  was  on  the  plain- 
tiff, and  ag  against  the  positive  testimony  of 
the  defendant  she  opposes  the  negative  testi- 
mony that  she  has  no  recollection  of  such 
statements  by  the  defendant  But,  consid- 
ering her  testimony  as  undisputed,  and  giv- 
ing to  it  its  fullest  force  and  effect,  we  do 
not  think  It  shows  an  express  contract  of 
employment.  In  obtaining  the  price  of  this 
property  under  the  circumstances  of  this 
case,  she  obtained  the  net  price.  It  was  ad- 
mitted that  there  was  no  contract  as  to  com- 
pensation. It  further  appears  from  undis- 
puted evidence  tliat  defendant  at  one  time 
stated  that  after  a  given  time,  wblch  the 
plaintiff  thinks  was  two  weeks,  the  price  of 
the  farm  would  he  $0,000.  A  question  sim- 
ilar to  the  one  before  us,  in  many  respects, 
was  presented  to  this  court  in  Castner  v. 
Richardson,  13  Colo.  49G.  33  Pac.  163,  and  In 
that  case  the  court  held  that  at  most  the 
plaintiff  had  but  a  naked  verbal  option,  for 
which  he  paid  nothing,  and  for  which  de- 
fendant received  nothing;  and  we  think  that 
Is  the  most  plaintiff  could  claim  In  the  case 
at  bar.  In  the  testimony  adduci'd  herein 
there  Is  very  little  evidence  upon  either  side 
as  appears  in  the  abstract,  couceruiug  a  con- 
tract of  employment  practically  no  more  than 
we  have  set  forth;  but  much  testimony  was 
received  concerning  the  action  of  plaintiff  in 
taking  people  to  examine  the  place  and  that 
she  sold  the  same  for  $8,000,  and  It  Is  not 
deuied  that  the  sale  resulted  from  her  efforts. 
There  Is  nothing,  however.  In  this  testimony, 
from  which  an  express  contract  of  employ- 
ment could  be  Inferred,  and.  If  tiie  testitnonj- 
was  material  at  all,  it  is  In  suiHxirt  of  an 
Implied  contract 
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If  tbe  plaintiff  was  relying  upon  an  Im- 
pllod  contract,  tlien  tbe  evidence  falls  sliort 
of  supporting  tlie  verdict  and  Judgment,  be- 
cause there  was  no  evidence  that  tbe  defend- 
ant linew  or  had  reasonable  grounds  to  be- 
lieve that  the  plaintiff  expected  to  be  paid. 
Her  actions  and  conversations  concerning 
tlie  matter  are  consistent  with  the  theory  that 
she  was  attempting  to  secure  this  farm  for 
some  special  purchaser,  or  to  malie  the  sale 
for  Iier  own  benefit,  and  not  as  tbe  agent  of 
tlxc  defendant,  and  no  contract,  expressed  or 
lnil)lied,  can  fairly  i>e  lnferre<l  from  her 
iicts  in  tl>e  matter.  In  Viley  v.  Pettit,  96  Ky. 
.".78,  29  S.  W.  438,  tbe  court,  Iiaving  a  sim- 
ilar question  under  consideration,  says:  "As 
iu-gued,  it  is  a  general  rule,  founded  upon 
conmion  sense  and  common  justice,  that  tbe 
law  will  imply  both  a  re<]uest  and  promise 
liy  one  wlio,  Icnowing  all  the  facts,  stands 
l)y  consenting,  when  it  is  his  duty  to  object, 
to  services  tendered  for  bis  benefit  and  ad- 
vantage by  another.  But  in  order  to  create 
liability,  in  absence  of  an  express  request  and 
])rouiise  to  pay,  relation  of  the  parties  and 
circumstances  under  which  the  services  are 
rendered  must  be  such  as  to  show,  not  only 
the  services  were  for  benefit  of  tbe  person  re- 
ceiving them,  but  that  he  linew,  or  had  rea- 
sonable grounds  to  believe,  tbe  person  render- 
ing them  expected  to  be  paid  therefor.  And 
no  iK'tter  illustration  of  the  danger  and  in- 
justice of  implying  a  request  and  promise  to 
pay  for  services  rendered,  simply  because 
no  ol)jection  is  made,  could  be  offered  than 
Is  done  by  this  case;  for  tbe  very  business 
appellant  is  engaged  in.  tliat  of  buyer  as  well 
as  seller  on  commission  of  real  estate,  may 
■exact  from  him  allegiance  and  devotion  to 
the  exclusive  interest  of  vendor  or  purchaser, 
as  he  may  l>e  empio.ved  by  one  or  tbe  other, 
and  there  la  nothing  in  appellant's  petition 
repelling  tbe  idea  he  may  not,  In  this  instance, 
have  been  In  the  service  of  both  buyer  and 
seller  of  tlie  land.  It  seems  to  us  mere  con- 
sent by  one  that  another  may  render  un- 
solicited services  in  relation  to  his  business 
iiffairs  is  not  enough  to  raise  an  Implica- 
tion of  request  and  promise  to  pay.  There 
must  be  a  distinct  allegation  of  benefit,  and 
such  condition  and  relation  of  tbe  parties  as 
to  show  an  understanding  or  expectation  by 
them  tliat  tbe  services  would  be  paid  for." 

We  think  this  rule  applies  more  strongly  to 
the  case  at  l)ar  than  to  the  one  just  cited. 
When  she  bad  solicited  the  price  of  the  farm, 
and  defendant  Imd  named  It,  with,  as  he  says, 
tlie  further  understanding  that  this  was  to 
net  to  him,  he  had  a  right  to  suppose  that 
plaintiff  was  lootcing  for  her  compensation 
elsewhere.  As  we  have  seen,  this  statement 
is  not  overcome  or  directly  disputed.  There 
Is  not  sufficient  evidence  to  supiwrt  the  ver- 
dict. 

Tl>e  judgment  is  reversed. 

STKKLE,  C.  J.,  and  M."  XWELL,  J.,  concur. 


JUDD  et  ftl.  ▼.  ROBINSON  et  *l 
(Supreme  Court   of   Colorado.    Nov.   4,   1907.) 

1.  CovENAWTs— Use  of  Land— Uestbiction— 
Liquor  Bfsi?«KS8. 

A  rpstrictive  covenant  in  deeds  to  town  lots 
prohibiting  tlie  use  of  the  preinises  for  the 
manufacture  or  sale  of  intoxicating  liquors  as 
a  l)ovoraso  on  pain  that  the  title  should  be  for- 
feited and  revert  to  tlie  crnntor,  in  furtherance 
of  a  general  soh<>me  to  prohibit  the  mauufncture 
and  sale  of  liquor  within  the  town,  is  valid. 

2.  Same— Complaint— Knowleooe    of    Pub- 
ciiaseb. 

Where,  in  a  suit  to  enforce  a  covenant  re- 
stricting the  use  of  defendants'  premises,  plain- 
tiffs were  not  parties  to  tbe  original  covfn.int 
in  the  deed  under  which  defendant  R.  derived 
her  title,  the  complaint  was  fatally  defective  for 
failure  to  allege  that  she  had  actual  or  construc- 
tive Itnowledge  of  tlie  general  plan  or  scln'iiie 
such  covenant  was  inserted  to  carry  out  at  the 
tinie  slie  purcliased  her  lots,  under  the  rule 
that  an  action  is  not  maintainable  on  such  a 
covenant  by  one  not  a  party  thereto,  where  it 
doos  not  appear  that  the  covenant  was  entered 
into  for  the  benefit  of  plaintiffs  alone,  and  form- 
ed no  part  of  the  consideration  for  plaintiffs' 
purchase. 

3.  Same— Recobd— Notice. 

In  an  action  by  other  landowners,  not  par- 
ties to  a  restrictive  liquor  covenant  in  defendant 
K.'s  deed  to  the  property  in  controversy,  to  en- 
force tbe  same,  on  the  theory  that  such  cove- 
nant was  inserted  pursuant  to  a  general  plan 
for  the  conveyance  of  the  entire  townsite  sub- 
ject to  such  restriction,  R.,  though  chargeable 
with  notice  of  the  covenant,  in  so  far  as  it  af- 
fected the  record  title  to  the  property  conveyed 
to  her,  was  not  charged  with  constructive  linowi- 
edge  of  the  general  plan  or  scheme  for  the  re- 
striction of  the  use  of  all  the  property  in  the 
town  at  the  time  she  purchased  her  lots  by  tbe 
record  of  other  deeds  of  property  in  such  town 
containing  a   similar  covenant. 

4.  Same — Bexefit  or  Covenant. 

A  deed,  pursuant  to  a  general  plan  in  the 
conveyance  of  a  townsite,  contained  a  covenant 
by  wliich  the  parties  stipulated  "for  theni.«elves. 
tlieir  iieirs,  successors,  and  legal  representatives" 
that  the  proi>erty  should  not  be  used  for  the 
manufacture  or  sale  of  liquors,  and  declared 
that,  in  ease  of  a  violation  of  the  covenant,  the 
title  should  be  forfeited,  and  tbe  premises  should 
revert  to  the  grantor,  "its  heirs,  successors  or 
assigns."  Held,  that  the  covenant,  being  by  its 
terms  restricted  to  the  land  conveyed,  was  not 
for  tbe  benefit  of  other  land  in  the  townsite 
purchased  by  plaintiffs  under  deeds  containing 
similar  covenants,  and  that  plaintiffs  were  there- 
fore not  entitled  to  enforce  it. 

fEd.  Note. — For  ■cases  in  point,  see  Cent  Dig. 
vol.  14,  Covenants,  !!§  78-82.] 

5.  Same— Consideration- Pi.EAniNG. 

Where,  in  a  suit  to  enforce  a  restrictive 
liquor  covenant  in  a  deed,  the  complaint  alleged 
that  plaintiffs  bought  their  property  in  good 
faith,  and  in  the  belief  that  such  covenant  was 
legal  and  binding,  such  an  allegation  did  not 
supply  the  place  of  an  allegation  that  the  cove- 
nant entered  into  the  consideration  of  the  pup- 
chase  ;  there  being  no  otlier  allegation  that  plain- 
tiffs at  the  time  of  their  purchase  had  knowledge 
or  relied  on  tbe  general  plan  or  scheme  alleged 
to  make  all  the  property  in  the  town  subject  to 
the  same  restriction,  or  purchased  in  view  of 
the  fact  that  such  restriction  was  inserted  in 
accordance  with  such  general  plan  or  scheme. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  Robert  E.  Lewis,  Judge. 

Suit  by  D.  G.  Judd  and  others  against  Min- 
nie S.  M.  Robinson  and  another  to  enforce 
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covenants  rpstricting  the  use  ot  defendants' 
property.  Krom  a  decree  of  disuiis!<al,  plain- 
tiffs appeal.    Aftirnied. 

J.  F.  Sanford,  for  appellants.  Gunnell  & 
Chinn,  for  appellees. 

MAXWELL,  J.  The  allegations  of  the 
aniende<l  coinplnlnt,  so  far  us  necessary  to 
be  8tat(>d.  are:  That  plaintiffs— appellants 
and  seven  (ithers — are  residents  and  owners 
of  real  estate  lu  the  city  of  Colorado  Springs. 
That  the  town  of  Colorado  S'prlngs  was  platt- 
(>il  and  laid  out  as  a  town  under  a  general 
plan  or  .«chenie  to  have  the  same  free  from 
the  nuuuifacture,  sale,  or  dlspoHition  of  .n- 
toxicatins  liiinors  as  a  beverage  lu  any  place 
of  public  resort  within  the  town.  That  to 
this  end  the  founders  of  the  town,  to  wit,  the 
Colorado  Springs  Company,  inserted  in  all 
the  deeds  which  they  executed  to  lots  in  said 
town,  the  following  clause,  to  wit:  "And 
also  for  the  further  consideration  of  the 
agreement  between  the  parties  hereto,  for 
themselves,  their  heirs,  succes.sors,  and  legal 
representatives,  that  intoxicating  liquors  shall 
never  be  manufactured,  sold,  or  otherwise 
disposed  of,  as  a  beverage,  in  any  place  of 
I)ublic  resort  in  or  upon  the  premises  hereby 
granted,  or  any  part  thereof;  and  It  is  here- 
in and  herel)y  e.\pressly  reserved  by  the  said 
))arty  of  the  tirst  part  that,  In  case  any  of 
the  al>ove  conditions  concerning  intoxicating 
licpiors  are  brolcen  by  said  party  of  the  sec- 
ond part,  his  assigns,  or  legal  representatives, 
then  this  deed  shall  become  null  ind  void, 
and  all  right,  title,  and  Interest  .-:,  In,  and 
to  the  premises  hereby  conveyed  shall  revert 
to  the  party  of  the  first  part.  Its  heirs,  suc- 
cessors, and  assigns;  and  the  said  pai'ty  of 
the  second  part,  by  accepting  this  deed  for 
himself  his  heirs,  executors,  administrators, 
and  assigns,  consents  and  agrees  to  the  reser- 
vation and  conditions  aforesaid."  That  the 
owners  of  land  adjacent  to  the  original  town 
as  platted  niid  laid  out  made  deeds  to  the 
Colorado  Springft  Company  of  such  lauds, 
which  deeds  pontaine<l  the  ''liquor  clause" 
al>ove  set  forth,  which  was  In  furtherance  of 
and  in  ac<-ordance  with  the  general  plan  and 
scheme  to  have  said  town  of  Colorado  Springs 
free  from  the  manufacture,  sale  or  disposi- 
tion of  into.\lcating  liquors  in  any  place  of 
public  rt'sort  within  the  town.  That  within 
two  years  froi'n  the  time  of  the  ]>latting  and 
laying  ont  of  said  town  more  than  400  deeds 
to  lots  in  said  town  from  said  company  to 
various  parties  were  i-ecorded  in  the  records 
of  EI  Paso  county,  ali  of  said  deeds  contain- 
ing said  "liquor  clause."  That  on  the  4th 
day  of  November,  1872,  the  recorder's  office 
of  El  Paso  county  was  fumislied  with  re<-ords 
containing  i)Innks  with  said  "liquor  clause" 
printed  therein.  That  upon  Information  and 
belief  the  Colorado  Springs  Company  adver- 
tise<l  said  town  under  the  name  of  "Foimtatn 
Colony."  as  a  place  where  Intoxicating  liq- 
uors should  never  l)e  manufactured,  sold,  or 
otherwise  disposed  of  as  a  beverage  in  any 


place  of  public  resort  In  said  town.  That  in 
furtherance  of  said  general  plan  or  scheme  it 
has  been  the  practice  and  custom  to  insert 
such  "liquor  chiusc"  in  deeds  to  lots  in  said 
town  from  the  organization  thereof,  and  to 
insert  such  "liquor  clause"  in  all  deeds  to 
property  in  nil  additions  to  said  town  up  to 
the  present  time,  except  a  few  deeds  which 
may  aave  been  executed  by  subsequent  gran- 
tees, nonresidents  of  the  town.  That  defend- 
ant Itobiuson  is  tlie  owner  of  two  lots  in  said 
town.  That  said  real  estate  so  owned  by  de- 
fendant Roliinson  is  a  part  of  the  original 
town,  and  was  conveyed  by  the  Colorado 
Springs  Company  by  a  deeil  dated  September 
.">,  iHT.i,  filed  In  tlie  recorder's  office  of  Kl 
Paso  county.  That  such  deed  contalneil  the 
"liquor  clause"  above  referred  to.  Tliat  tlie 
defendant  drug  company  is,  and  for  a  long 
time  prior  to  the  filing  of  tiie  complaint  has 
i)een,  occupying  and  using  a  portion  of  the 
building  erected  upon  said  premises  and  Is 
engaged  in  selling  intoxicating  liquors  to  be 
used  as  a  beverage  thereon,  and  that  such 
drug  store  Is  a  place  of  public  resort.  That 
defendant  drug  company  is  occupying  and 
using  said  pi-cuilses  as  a  tenant  of  and  with 
the  linowiedge  and  consent  of  defendant 
Robinson.  "That  these  plaintiffs  and  each 
of  them  purchased  their  said  respective  lots 
In  said  city  as  aforesaid  in  good  faith  and 
in  tlie  belief  that  said  'liquor  clause'  lu  the 
deeds  to  real  estate  in  the  said  the  city  of 
Colorado  Springs  and  additions  thereto  as 
aforesaid  was  and  is  legal  aud  binding,  and 
that  no  owner  of  real  estate  in  said  city  or 
the  additions  thereto  could  rightfully  manu- 
facture, sell,  or  otherwise  dlsi>osc  of  intox- 
icating liquors  as  a  beverage  In  any  place 
of  public  resort  on  any  real  estate  in  said 
city  or  additions  thereto,  and  that  no  owner 
of  real  estate  In  said  city  or  additions  thereto 
could  rightfully  permit  any  person  to  manu- 
facture, sell,  or  otherwise  disiMse  of  Intox- 
icating liquors  as  a  beverage  in  any  place  of 
public  resort  on  premises  owned  by  such 
owner  in  said  city  or  the  additions  thereto, 
and  tliat  no  jiersou  could  rightfully  manufac- 
ture, sell,  or  otherwise  dispose  of  intoxicating 
liquors  as  a  beverage  in  any  place  of  public 
resort  in  said  city  or  the  additions  thereto, 
that  no  person  could  rightfully  permit  any 
liei-son  or  )>er8ons  to  manufacture,  sell,  or 
otherwise  disiwse  of  Intoxicating  liquors  as 
a  beverage  in  any  drug  store  in  said  city  or 
additions  thereto,  and  that  no  person  or  per- 
sons could  rightfully  manufacture,  sell,  or 
disiiose  of  intoxicating  liquors  as  a  beverage 
in  any  drug  store  in  said  city  or  additions 
tiiereto."  The  defendants  attacked  the  amend- 
(Hl  complaint  upon  the  ground,  inter  alia,  that 
it  did  not  state  facts  sufficient  to  constitute 
a  canse  of  action.  Defendants'  demurrers 
having  been  sustalneil,  plaintiffs  electing  to 
stand  uiwn  their  amended  complaint,  the  ac^ 
tion  was  dismissed  at  plaintiffs'  costs,  hence 
this  appeal. 
The  "liquor  clause"  uix-D  which  plaintiffs 
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base  their  right  of  action  bag  been  held  valid 
by  this  court  In  Cowell  v.  Colorado  Springs 
Co.,  3  Colo.  82,  and  In  Cowell  v.  Springs  Co., 
100  U.  S.  .55.  25  L.  Ed.  547.  Mr.  Justice 
Field,  In  the  latter  case,  said:  "We  have  no 
doubt  that  the  condition  In  the  deed  to  the 
defendant  here  Is  valid,  and  not  repugnant  to 
the  estate  conveyed.  It  is  a  condition  siil)se- 
quent,  and  upon  Its  breach  the  company  had 
a  right  to  treat  the  estate  as  having  reverted 
to  It,  and  bring  ejectment  for  the  premises." 
But,  while  the  clause  imder  discussion  la 
valid  as  between  the  grantor  and  Its  gran- 
tees. It  by  no  means  follows  that  any  own- 
er of  lots  In  Colorado  Springs  may  enforce 
the  clause  against  any  other  lot  owner. 
I)e  Gray  v.  Monmouth  Beach  Clubhouse, 
.TO  N.  J.  Eq.  .320,  24  Arl.  SSH.  Is  one  of  the 
numerous  authorities  relied  tipon  by  api)el- 
lants  to  sustain  their  right  to  maintain  this 
action.  The  covenant  In  the  deed  Is  this 
action  was :  "And  the  said  larty  of  the  ^ec- 
ond  part,  for  himself,  his  belrs,  and  assigns, 
doth  hereby  covenant  to  ind  with  the  said 
Daniel  Dodd  and  tYancis  Vlackln.  their  heirs, 
executors,  and  admlulstrutors,  that  be,  the 
said  party  of  the  second  part,  his  heirs,  or 
assigns,  will  not  at  any  time  hereafter  erect 
or  permit  u|)on  any  part  of  the  said  lot  any 
hotel,  drinking  saloon,  gaming  house,  slaugh- 
ter house,  furnace,  manufactory,  brewery,  dis- 
tillery, or  building  for  the  tiirlng  of  fish,  or 
for  any  otiier  uses  or  punwses  that  shall  de- 
preciate the  value  of  the  neighltorlnp  prop- 
erty for  dicelling  houses."  The  opinion  re- 
views the  English  and  American  authorities 
npon  the  subject  here  under  dis<-ussiou.  and 
sums  up  the  conclusion  of  the  court  as  fol- 
lows, at  page  340  of  50  X.  J.  Eq.,  page  392  of 
24  Atl. :  "The  law  dednclble  from  these  prin- 
ciples and  the  authorities,  applicable  to  this 
case.  Is  that  where  there  Is  a  general  scheme 
or  plan,  adopted  and  made  public  by  the  own- 
er of  a  tract,  for  the  development  and  Im- 
provement of  the  property,  by  which  It  Is  di- 
vided Into  streets,  avenues,  and  lots,  and  con- 
templating a  restriction  as  to  the  uses  to 
which  buildings  or  lots  may  be  put,  to  be  se- 
cured by  a  covenant  embodying  the  restric- 
tion, to  be  Inserted  In  each  deed  to  a  pur- 
(•haser,  and  It  appears,  by  writings  or  jy  the 
circumstances,  that  such  covenants  are  In- 
tended for  the  benefit  of  all  the  lands,  and 
that  each  purchaser  Is  to  be  subject  to  and 
to  have  the  benefit  thereof,  and  the  covenants 
are  actually  Inserted  In  all  deeds  for  lots 
sold  In  pursuance  of  the  plan,  one  purchaser 
and  bis  assigns  may  enforce  the  covenant 
against  any  other  purchaser  and  his  as- 
signs. If  he  has  bought  with  knowledge  of 
the  scheme,  and  the  covenant  has  been  i>art 
of  the  subject-matter  of  his  purchase."  It 
affirmatively  appears  from  the  amended  com- 
plaint that  appellants  were  not  parties  to  the 
original  covenant  contained  In  the  deed  under 
which  appellee  Robinson  derives  title  to  her 
property.  In  such  cases  It  Is  held  that  an 
action  Is  not  malutuluable  (1)  In  which  it 


does  not  appear  that  the  covenant  was  en- 
tered Into  for  the  benefit  of  the  land  of  which 
plaintiff  has  become  the  owner;  and  (2)  In 
which  It  appears  that  the  covenant  has  not 
entered  into  the  consideration  of  plaintiff's 
purchase.  From  the  very  nature  of  the  case, 
a  covenant  restricting  the  use  of  land  will 
not  be  enforced  against  a  subsequent  pur- 
chaser without  notice,  actaal  or  ctmstructlve, 
of  the  covenant.  Tested  by  the  foregoing 
principles,  the  amended  complaint  Is  fatally 
defective.  In  that  It  does  not  allege  that  ai>- 
pellee  Robinson  had  actual  or  constructive 
knowledge  of  the  general  plan  or  scheme  at 
the  time  she  purchased  her  lots.  To  over- 
wme  this  defect.  It  is  said  that  the  record  In 
the  ref-order's  office  of  the  deeds  containing 
the  "liquor  clause"  Imputes  knowledge  to  ai>- 
pellee  Robinson  of  the  general  plan  or  scheme 
evidenced  by  the  "liquor  clause"  in  said  deeds. 
This  Is  not  the  law  In  this  state.  A  recorded 
deed  is  constmctive  notice  of  Us  contents  to 
all  persons  claiming  what  Is  thereby  con- 
veyed, under  the  same  chain  of  title,  from 
the  same  grantor;  but  It  Is  not  notice  toother 
ijersons.  Glllett  ▼.  Gaffney,  3  Colo.  3.">1,  3fl6; 
lose  V.  Dunklee,  12  Colo.  App.  403,  414,  56 
.?ac.  342. 

It  Is  further  contended  that  appellee  Robin- 
son, having  accepted  the  deed  containing  the 
"liquor  clause,"  held  out  to  sub8e<iuent  pur- 
chasers that  the  clause  should  be  observed, 
and  that  she  Is  estopi)ed  by  her  actions  from 
denying  notice  of  the  general  plan  or  scheme 
and  of  the  covenant  In  the  deeds.  Assum- 
ing that  this  contention  Is  correct,  this  brings 
us  to  a  discussion  of  the  covenant  Itself,  Us 
force  and  effect,  and  a  determination  of  the 
question  whether  It  was  entered  Into  for  the 
benefit  of  the  premises  owned  by  appellants 
or  for  the  benefit  of  ai^ellants  By  Its  terms 
the  covenant  Is  limited  .o  the  land  "hereto 
granted."  In  this  respect  It  differs  widely 
from  covenants  which  in  express  terms  or 
by  reasonable  or  necessary  Implication  give 
lotlce  that  they  are  .'.ntended  for  the  devel- 
opment or  improvement  of  premises  within  a 
designated  area,  or  for  adjacent  lots  or 
neighboring  property,  as  was  the  case  In  the 
New  Jersey  case,  above  cited,  as  indicated  by 
that  portion  of  the  covenant  which  we  have 
Italicised.  Again,  the  parties  to  the  deed 
stipulate,  "for  themselves,  their  tielrs,  suc- 
cessors and  legal  representatives,"  thereby 
expressly  limiting  the  covenant  to  the  par- 
ticular i>ersou8  named,  which  intention  is 
further  manifested  by  the  condition  of  the 
forfeiture  clause  contained  in  the  covenant, 
to  the  effect  that,  upon  condition  broken,  the 
premises  "shall  revert  to  the  party  of  the 
first  part,  Its  heirs,  successors,  and  assigns." 
In  Cowell  V.  Springs  Co.,  supra,  Mr.  Justice 
Field  said  that  the  covenant  under  considera- 
tion was  a  "condition  subsequent,"  upon  the 
breach  of  which  the  company  could  maintain 
ejectment,  clearly  negativing  the  idea  that  a 
subsequent  grantee  could  do  so,  as  is  in- 
sisted by  npi)ellant8.    In  Mulligan  v.  Jordan,. 
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J»  N.  J.  Eq.  383.  24  Aa  643,  It  Is  wld:  "Tba 
right  of  an  owner  of  a  lot  to  enforce  a  cove- 
nant  (to  wblch  he  la  not  a  party  or  an  as- 
sign) restrictive  of  the  nae  of  other  lands  la 
dependant  on  the  covenant  having  been  made 
for  the  benefit  of  this  lot  ♦  •  •  The  right 
of  grantees  from  the  common  grantor  to  en- 
force, Inter  se,  covenants  entered  Into  by  each 
with  said  grantor,  Is  confined  to  cases  where 
there  has  been  proof  of  a  general  plan  or 
scheme  for  the  Improvement  of  the  property 
and  Its  consequent  benefit,  and  the  covenant 
has  been  entered  Into  as  part  of  a  general 
plan  to  be  exacted  from  all  purchasers,  and 
to  be  for  the  benefit  of  each  purchaser,  and 
the  party  has  bought  with  reference  to  such 
general  plan  or  scheme,  and  the  covenant 
has  entered  Into  the  consideration  of  his 
purchase."  The  opinion  In  the  last  above 
cited  case  was  written  by  Green,  V.  O.,  who 
wrote  the  opinion  In  the  De  Oray  Case,  supra. 
We  think  the  case  at  bar  clearly  falls  within 
the  principle  announced  In  the  case  last  above 
quoted. 

The  allegationa  In  the  amended  complaint 
to  the  effect  that  plalntiCta  bought  their 
property  in  good  faith  and  in  tbe  belief  that 
the  "liquor  clanse"  was  legal  and  binding,  etc., 
as  hereinbefore  aet  forth,  do  not  fill  tbe  re- 
quirements of  the  rule  that  it  must  appear 
tbat  the  covenant  entered  Into  the  considera- 
tion of  the  purchase,  eapecially  in  view  of 
the  fact  that  there  la  no  allegation  In  tbe 
pleading  to  the  effect  that  plaintitts  at  the 
time  of  their  purchase  had  Icnowledge  of  or 
rdied  upon  tbe  general  plan  or  scheme  al- 
leged In  the  pleading,  or  purchased  their 
premisea  In  view  of  tbe  fact  that  the  "liquor 
clause"  was  inserted  in  aaid  deed  in  further- 
ance of  and  In  accordance  with  such  general 
plan  or  acheme.  When  a  third  party  claims 
the  benefit  of  a  covenant  or  contract,  be- 
tween two  other  parties,  it  Is  certainly  incnm- 
bent  upon  him  to  clearly  allege  all  the  facts 
necessary  to  eetablisb  such  claim.  This  the 
appellants  have  not  done  in  the  partlcnlars 
above  pointed  ont 

We  have  carefully  considered  the  nnmerons 
authorities  cited  by  counsel  for  appellants, 
all  of  which  are  readily  distinguishable  from 
the  case  at  bar.  An  analysis  of  them  wonld 
unnecessarily  prolong  this  opinion.  Tbe  court 
did  not  err  In  sustaining  tbe  demurrera  to 
the  amended  complaint 

Hie  Judgment  will  be  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  CASWELI^  J, 
concur. 


(tt  Colo.  299) 

INTEnNATIONAti  TRUST   CO.   T.   A. 

LESCUEN  &  SONS  HOPE  CO.  «t  al. 

(Sapreme  Coart  of   Colorado.    Nov.  4,   1907.) 

1,  CoaPOHATIOIf S  —  FOKKiaW    COBPOBATIONS — 

PowKRS  or  States  to  Reoulatb. 

The  Legislature  has  power  to  prescribe  the 
eondltioni  on  wliieh  foreiira  corporations  may  do 
bnsineas  within  tbe  state,  and  require  a  com- 


pliance therewith  as  a  condition  precedent  t* 
their  invoking  the  Jurisdiction  of  Its  oonrts. 

(Ed.  Note.— For  eases  in  noint  see  Oent  Dig. 
Tcd.  12,  Corporatlona,  ||  2505-2S27.] 

2.  ComfKBOB— InmsTTAis   OomaaoB— Baoo- 

I.ATION  BT  STAXB  FOBEIOII  COBPOKATIOII8. 

The  Legislature,  in  ezerci^g  its  power  t» 
prescribe  conditioni  on  which  a  foreign  cor- 
poration may  do  businees  within  tlie  state,  may 
not  impose  any  restrictions  or  burden  on  intei^ 
state  commerce. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  U  100,  113,  12ai 

8.  Samb. 

A  corporation  of  one  state  may  send  its 
agents  to  another  to  solicit  orders  for  its  icooda 
or  contract  for  a  sale  thereof  without  being  em- 
barrassed by  state  reqairements  as  to  taking  out 
licenses,  filing  certificates,  establishing  resident 
agencies,  and  the  like. 

(Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  12,  Corporations,  H  100,  118,  126.] 

4.  CoapoBATioirs— FoBEisH  OoapoRAtioiia— 

Doiso  BusiMBsa  IH  Stais. 

A  foreign  corporation,  in  pursuance  of  a 
sale  of  its  products  to  a  domestic  corporation 
made  l>y  its  travelinit  salesman,  entered  Into  a 
written  contract  in  Colorado  with  the  domestia 
corporation  to  furnish  manufactured  materials  t 
o.  b.  at  Its  phint  and  office  in  the  at«te  of  its 
origin.  The  materials  were  furnished.  HeM, 
that  the  sale  and  delivery  of  the  materials  did 
not  constitnte  doing  business  within  the  act  o( 
April  e,  1901  (I^ws  1001,  p.  116,  c  52),  prescrib- 
ing tbe  terms  on  which  a  foreign  corporation  may 
do  business  within  the  state,  and  It  had  a  rifcht 
to  invoke  the  aid  of  the  courts  in  the  collection 
of  the  Indebtedness  accruing  to  it  by  reason 
of  such  transaction. 

[Ed.  Note.— For  cases  In  point  see  Cent  Die 
vol.  10,  Oorporations,  f|  2520-2527.] 

6.  Saws— CoMPLiAHOB  with  RxQinaEMiiRn. 

Where  a  foreign  corporation  actually  com- 
plies with  the  act  of  April  6,  1001  (Laws  1901. 
p.  116,  c.  52),  prescribing  the  terms  on  which  a 
foreign  corporation  may  do  business  within  the 
state,  and  prohibiting  the  exercise  of  corporate 
powers  or  the  prosecution  or  the  defense  of 
actions  until  the  required  fee  shall  have  been 
paid  and  the  prescribed  certificate  obtained,  sub- 
sequent to  the  commencement  of  an  action  oa 
a  contract  made  with  a  domestic  corporation,  it 
may  maintain  the  action  and  enforce  the  eon- 
tract;  the  prohibition  beine  only  provisional, 
subject  to  removal  at  any  time. 

Appeal  from  District  Court,  Dolorea  Conn- 
ty;  James  £k  Russell,  Judge. 

Action  by  the  A.  Leschen  A  Bona  Rope 
Company  against  the  International  Trust 
Company  and  another.  From  a  Judgment  for 
plaintiff,  defendant  International  Trust  Coi»- 
pany  appeals.    Affirmed. 

A.  Leschen  &  Sona  Rope  Company,  appel- 
lee, and  herein  referred  to  as  plaintiff,  waa 
at  tbe  time  of  the  transaction  Involved  in  tbia 
controversy  a  corporation  organized  under 
tbe  laws  of  the  state  of  Missouri,  with  Its 
plant  and  office  in  St  Louis,  Mo.,  and  waa 
engaged  in  selling  gooda  in  tbe  state  of  C!olo- 
rado  and  other  states  of  the  Union.  On  Au- 
gust 17, 1901,  In  pursuance  of  a  sale  made  by 
one  of  its  traveling  salesmen.  It  entered  into 
a  written  contract  at  the  town  of  Rico,  Colo,, 
with  the  Pro  Patria  Mining  A  Milling  Oom- 
pany,  a  corporation  organized  under  the  laws 
of  this  state,  to  furnish  certain  manufactured 
materials  and  auppliea  f.  o.  b.  St  Louli^  Muh 
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to  be  used  by  the  mining  company  In  the 
erection  and  construction  of  a  wire  rope  tram- 
way which  the  latter  company  was  about  to 
build  upon  ItB  property  and  right  of  way 
from,  or  near,  Its  group  of  mines  in  Dolores 
county,  Colo.,  to  a  concentrating  plant  about 
to  be  built  by  the  milling  company  at  Rico, 
at  and  for  the  agreed  price  of  $2,775,  payable 
50  per  cent,  on  receipt  of  bill  of  lading,  and 
50  per  cent,  on  final  delivery  of  materials. 
These  materials  and  supplies  were  furnished 
between  August  17  and  December  31,  1901. 
On  September  1,  1901,  the  Pro  Patria  Mining 
&  Milling  Company  executed  a  trust  deed  on 
all  its  property  to  the  International  Trust 
Company,  a  corporation  organized  under  the 
laws  of  Colorado,  to  secure  a  certain  bond  is- 
sue. This  trust  deed  was  recorded  September 
18,  1901.  On  January  22,  1902,  the  plaintiff 
filed  a  Hen  statement  under  the  provisions  of 
our  mechanic's  lien  law.  On  February  8, 
1902,  the  plaintiff  filed  a  complaint  In  the  dis- 
trict court  of  Dolores  county  to  recover  the 
s«un  of  $3,016.74,  the  balance  due  for  the  ma- 
terials aforesaid,  and  for  other  materials  sub- 
sequently ordered  and  furnished,  averring 
that  the  materials  and  supplies  were  furnish- 
ed by  plaintiff  and  used  by  the  milling  com- 
pany In  the  erection  and  construction  of  the 
tramway.  The  appellant,  the  International 
Trust  Company,  was  made  a  party  to  the  ac- 
tion because  it  claimed  some  interest  In  the 
property  sought  to  be  subjected  to  the  me- 
chanic's lien  by  virtue  of  the  lien  created  by 
the  trust  deed  aforesaid.  Prayer  for  judg- 
ment for  $3,016.74  against  the  Pro  Patrln 
Mining  &  Milling  Company;  that  the  same  be 
adjudged  a  lien  upon  the  property  and  prem- 
ises described  in  the  Hen  statement  prior  in 
time  and  right  to  the  lien  of  the  trust  deed  ; 
that  the  property  and  premises  be  sold  and 
the  proceeds  applied  to  the  payment  of  the 
same.  The  defendants  filed  separate  an- 
swers, setting  up  (1)  that  said  plaintiff  had 
never  filed  with  the  Secretary  of  State  a  copy 
of  Its  charter  or  of  its  certificate  of  incorpora- 
tion; (2)  that  said  plaintiff  had  not  filed  with 
the  Secretary  of  State  a  certificate  designat- 
ing Its  principal  place  of  business  and  an 
agent  upon  whom  process  might  be  served, 
and  tliat  plaintiff  had  not  complied  with  the 
requirements  of  se<'tions  4  and  10  of  "An  act 
relating  to  corporations,  and  prescribing  cer- 
tain fees  to  be  paid  by  corporations,  foreign 
and  domestic,  and  to  reiwal  certain  acts  and 
all  acts  and  iwirts  of  acta  in  conflict  there- 
with," approved  April  6,  1901.  Laws  1901, 
pp.  118.  121,  c.  52. 

These  sections  read  as  follows: 

"Sec.  4.  Evei"j'  corporation,  joint  stock  eora- 
l>any  or  association,  incorporated  l)y  or  under 
any  general  or  special  law  of  any  foreign 
state  or  kingdom,  or  any  state  or  territory 
of  the  United  States,  beyond  the  limits  of 
this  state,  having  a  capital  stock  divided  in- 
to shares,  shall  pay  to  the  Set^retary  of  State, 
for  the  use  of  the  state,  a  fee  of  thirty  dol- 
lars in  case  tlie  capital  stock  which  said  cor- 


poration, Joint  stock  company  or  a>'sooiatlott 
is  authorized  to  have,  does  not  oxceod  fifty 
thousand  dollars;  but  In  case  the  capital 
stock  thereof  Is  In  exce.ss  of  fifty  thoustind 
dollars,  the  Secretary  of  State  shall  collect 
the  further  sum  of  thirty  cents  on  each  and 
every  thousand  dollars  of  such  ex<  i.-ss.  and  a 
like  fee  of  thirty  cents  on  each  thousand  of 
the  amoimt  of  each  subsequent  increa.se  of 
stock.  The  said  fee  shall  be  due  aud  pay- 
able upon  the  filing  of  the  certificate  of  ln(\)r- 
poration,  articles  of  association  or  charter 
of  said  corporation.  Joint  stock  company  o«* 
association  in  the  office  of  the  Secretary  of 
State,  and  no  such  corporation,  joint  stock 
company  or  association  shall  have  or  exer- 
cise any  corporate  powers  or  hold  or  acijuirc 
any  real  or  personal  property,  franchises, 
rights  or  privileges,  or  be  permitted  to  do 
any  business  or  prosecute  or  defend  iu  au.v 
suit  In  this  state  until  the  said  fee  shall  have 
been  paid." 

"Sec.  10.  No  corporation.  Joint  stock  com- 
pany or  association,  incorporated  by  or  un- 
der any  general  or  special  law  of  this  state, 
or  by  or  under  any  general  or  special  law  of 
an.v  foreign  state  or  kingdom  or  of  any  state 
or  territory  of  the  United  States,  beyond  the 
limits  of  this  state,  shall  exercise  any  cor- 
porate powers  or  acquire  or  hold  any  real 
or  personal  proi)erty,  or  any  franchises,  rights 
or  privileges,  or  do  any  business  or  prosecute 
or  defend  in  any  suit,  in  this  state  until  it 
shall  have  received  from  the  Secretary  of 
this  State  a  certificate  setting  forth  that  full 
payment  has  been  made  by  such  coiiioratior, 
joint  stock  company  or  asBociatiou.  of  all 
fees  and  taxes  prescribed  by  law  to  l>e  paid 
to  the  Secretary  of  State,  and  every  sucli  cor- 
poration, joint  stock  company  or  association 
shall  pay  to  the  Secretary  of  State  for  cacU 
such  certificate,  a  fee  of  five  dollars.  Notli- 
Ing  In  this  section  shall  apply  to  <-or|M)V;iti<)!;s 
not  for  pecuniary  profit,  or  cori>orati<>iis  or- 
ganized for  religions,  educational  or  i)oiievo- 
lent  purposes." 

The  plaintiff  filed  replications  to  t!u"=e  an- 
swers, aveiTlng  that  its  headquarters  and 
principal  place  of  business  is  in  St.  Ix>uis, 
state  of  Missouri ;  that  it  had  no  es.tabllslied 
agency  or  place  of  business  In  Colorado; 
that  It  had  traveling  salesmen  who  are  con- 
tinuously traveling  through  the  various  states 
and  territories  of  the  United  States;  that 
the  orders  for  the  appurtenances  and  mate- 
rials mentioned  In  the  complaint  were  taken 
by  one  of  its  traveling  salesmen  while  travel- 
ing through  the  state  of  Colorado,  at  the 
Instance  of  the  milling  companj-,  and  were 
sold  to  be  delivered  to  the  milling  company 
on  board  the  cars  at  St.  Louis,  and  were  to 
be  paid  for  at  the  city  of  St.  Louis,  in  the 
state  of  Missouri,  and  denies  -that  the  trans- 
action described  in  the  complaint,  out  of 
which  the  action  arose,  constituted  doing 
business  in  the  state  of  Colorado  within  the 
meanhig  of  the  foregoing  statutes.  On  May 
19,  1904,  a  supplemental  aud  further  reply  to  • 
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the  answers  was  filed,  setting  forth  that  on, 
to  wit,  the  23d  day  of  October,  A.  D.  1903, 
the  plaintiff  did  comply  with  all  the  reaulre- 
ments  of  the  statute,  and  had  done  all  things 
necessary  to  qualify  and  authorize  the  plain- 
tiff corporation  to  transact  business  in  the 
state  of  Colorado,  and  to  sue  and  defend  all 
suits  in  the  courts  of  said  state.  Upon  the 
trial  it  -was  expressly  stipulated  that  all  the 
facts  In  this  supplemental  reply  -were  true. 
There  was  no  controversy  as  to  the  indebted- 
ness of  the  milling  company  to  the  plaintiff, 
and  that  there  was  $3,577.87  due  from  said 
company  to  the  plaintiff.  Appellant  moved 
for  Judgment  on  the  pleadings.  The  court 
overruled  said  motion,  and  sustained  a  mo- 
tion of  plaintiff  for  Judgment  against  the 
milling  company  for  the  amount  claimed, 
whereupon  testimony  was  taken  on  the  part 
of  plaintiff  in  support  of  Its  mechanic's  Hen 
claim,  and  also  as  to  the  priority  of  such  lien 
to  the  lien  of  the  ti-ust  deed.  Appellant  ex- 
cepted to  the  overruling  of  Its  motion  for 
Judgment,  and  also  objected  to  the  Introduc- 
tion of  evidence  in  support  of  the  mechanic's 
lien  claim,  upon  the  ground  that  plaintiff  had 
failed  to  comply  with  the  statutes  of  the 
state,  and  had  no  right  to  transact  business 
in  the  state,  or  to  acquire  a  lien  upon  the 
property,  either  at  the  time  of  Instituting  the 
suit  or  the  filing  of  the  lien  statement.  A 
final  decree  was  rendered  in  favor  of  plain- 
tiff against  the  milling  comimny  for  the 
nniount  aforesaid,  and  adjudging  and  decree- 
ing to  it  a  lien  upon  the  tramway  and  the 
premises  described  in  the  complaint  tor  the 
amount  agreed  upon  to  date  from  September 
1,  1901.  To  reverse  this  judgment,  the  Inter- 
national Trust  Company  brings  the  case  here 
on  api)eal. 

Macbeth  &  May.  for  appellant.  ly.  W.  Al- 
len and  Goudy  &  Twitchell,  for  appellees. 

GODDARD,  J.  (after  stating  the  facts  as 
above).  1.  The  Legislature  has  power  to 
prescribe  the  terms  and  conditions  upon 
which  foreign  corporations  may  do  business 
within  the  state,  and  rotiuire  a  compliance 
with  such  terms  and  conditions  as  a  condi- 
tion preccvlent  to  their  invoking  the  jurisdic- 
tion of  Its  courts.  In  Taul  v.  Virginia,  S 
■\ValI.  (f.  S.)  ]»!S,  1st,  10  L.  Ed.  3.",  Mr. 
.Justice  Field,  speaking  for  the  court,  said: 
"TIio  coritoriitlon,  being  the  mere  creation  of 
local  law.  can  have  no  legal  existence  bej-ond 
the  limits  of  the  sovereignty  where  created. 
♦  •  *  The  recognition  of  its  existence 
even  by  other  states,  and  the  enforcement  of 
its  contracts  made  tlierciu,  depend  purely 
xipon  the  comity  of  tliose  states — a  comity 
which  is  never  extended  wliere  the  existence 
of  the  corporation  or  the  exer<;ise  of  its 
powers  are  prejudicial  to  their  Interests  or 
rei>ugnant  to  their  policy.  Having  no  abso- 
lute right  of  recognition  in  other  sbites,  but 
<lependinj:  I'.ir  such  recognition  and  the  en- 
forcement of  its  contracts  upon  their  assent, 


it  follows  as  a  matter  of  course  that  such  as- 
sent may  be  granted  upon  such  terms  and 
can']itions  as  those  states  may  think  proper 
to  impoRc.  They  may  exclude  the  foreign 
coriwration  entirely.  They  may  restrict  its 
.  business  to  particular  localities,  or  they  may 
exact  such  security  for  the  i)erformance  of 
its  contracts  with  their  citizens  as  in  their 
judgment  will  best  promote  the  public  in- 
terests. The  whole  matter  rests  in  their 
discretion.'' 

2.  It  is  also  well  settled  that,  in  exercis- 
ing such  power,  the  Legislature  may  nut 
place  any  restrictions  or  Impose  any  burdens 
upon  interstate  commerce.  As  was  said  la 
Lyng  V.  State  of  Michigan,  135  U.  S.  161, 
16C,  10  Sup.  Ct.  725,  720,  34  L.  Ed.  150. 
"We  have  repeatedly  held  that  no  state  has 
the  right  to  lay  a  tax  on  interstate  com- 
merce In  any  form,  whether  by  way  of  duties 
laid  on  the  transportation  of  the  subjects  of 
that  commerce,  or  on  the  receipts  derived 
from  that  transportation,  or  on  the  occupa- 
tion or  business  of  carrying  it  on,  for  the 
reason  that  such  taxation  is  a  burden  on 
that  commerce,  and  amounts  to  a  regulation 
of  It,  which  belongs  solely  to  Congress." 

3.  The  controlling  and  decisive  question 
presented  for  our  determination  Is  whether 
the  transaction  out  of  which  this  contro- 
versy arises  constitutes  interstate  commerce. 
That  it  does  is  abundantly  shown  by  numer- 
ous cases,  among  tliem  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  727,  737,  5  Sup.  Ct  739. 
28  L.  Ed.  1137;  Uobbins  v.  Shelby  Taxing 
DIst.,  120  U.  S.  480,  7  Sup.  Ct.  592.  30  L. 
Ed.  694;  Caldwell  v.  N.  Carolina.  187  U.  S. 
022,  23  Sup.  Ct.  229.  47  L.  Ed.  336;  Asher  v. 
Texas,  128  U.  .<'.  129,  »  Sup.  Ct.  1,  32  L.  Ed. 
.■WW;  liCloup  V.  Port  of  Mobile,  127  U.  S. 
(UO,  8  Sup.  Ct.  laSO,  32  L.  Ed.  311;  Brennan 
v.  Titusville,  l.TS  U.  S.  28.0,  14  Sup.  Ct.  829,  .38 
L.  Ed.  710;  Stockard  v.  Morgan,  185  U.  S.  27, 
22  Sup.  Ct  576.  46  L.  Ed.  785;  Mearshon  & 
Co.  V.  Lumlier  Co.,  187  Pa.  17,  40  Atl.  1019, 
67  Am.  St  Uep.  .VW);  Colt  &  Co.  v.  Sutton, 
102  Mich.  .'{24,  327,  60  N.  W.  690,  25  L.  R.  A. 
810;  IJock  Island  Plow  Co.  v.  Peterson,  03 
Minn.  .T>(!.  101  X.  W.  616:  Kindel  v.  Litho- 
graphing Co.,  10  Colo.  310,  35  Pac.  .538,  24 
L.  R.  A.  311;  Miller  &  Co.  v.  Goodman,  01 
Tex.  41,  40  S.  W.  718.  The  above  and  many 
other  decisions  of  the  Supreme  Court  of  tlie 
I'nitcd  States  and  of  the  higlie.st  state  tribu- 
nals fully  establish  the  rule  that  a  cori>ora- 
tlon  of  one  slate  may  send  its  agents  to  an- 
other  to  solicit  orders  for  its  goods,  or  con- 
tract for  tlie  sale  thereof,  without  being  em- 
barrassed or  obstructed  by  state  requirements 
as  to  taking  out  licenses,  filing  certificates, 
establishing  resident  agencies,  or  like  trouble- 
sonte  or  exjienslve  conditions.  The  case  of 
Robbins  v.  Shelby  Taxing  District  is  one  of 
tlie  leading  cases  upon  this  subject  It  was 
tried  upon  an  agreed  statement  of  facts,  as 
follows:  "Sabine  Robbins  is  a  citizen  and 
resident  of  (.'incinnati.  Ohio,  and  on  the 
day  of ,  1884,  was  eiigascd  in 
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the  business  of  druminlng  In  the  taxing  dis- 
trict of  Shelby  county,  Tenn.;  1.  e.,  soliciting 
trade  by  the  use  of  samples  tor  the  house  or 
Arm  for  which  he  worked  as  a  drummer,  said 
flrin  being  the  firm  of  'Rose,  Robblns  &  Co.,' 
doing  business  In  Cincinnati,  and  all  the 
members  of  said  firm  being  citizens  and  resi- 
dents of  Cincinnati,  Ohio.  While  engaged  In 
the  act  of  drumming  for  said  firm,  and  for 
the  claimed  ofTenae  of  not  having  taken  out 
the  required  license  for  doing  said  business, 
the  defendant,  Sabine  Robblns,  was  arrested 
by  one  of  the  Memphis  or  taxing  district 
police  force,  and  was  carried  before  the 
Honorable  D.  P.  Haddan,  president  of  the 
taxing  district,  and  fined  for  the  offense  of 
drumming  without  a  license.  It  is  admitted 
the  firm  of  'Rose,  Robblns  &  Co."  are  en- 
gaged in  the  selling  of  paper,  writing  mate- 
rials, and  such  articles  as  are  used  In  the 
book  stores  of  the  taxing  district  of  Shelby 
county,  and  that  It  was  a  line  of  such  articles 
for  the  sale  of  which  the  said  defendant 
herein  was  drumming  at  the  time  of  his  ar- 
rest." The  court  held  upon  these  facts  that 
the  statute  of  Tennessee  of  1881,  enacting 
that  "all  drummers  and  all  persons  not  hav- 
ing a  regular  licensed  house  of  business  In 
the  taxing  district  'of  Shelby  county,'  offer- 
ing for  sale,  or  selling  goods,  wares  or  mer- 
chandise therein  by  sample,  shall  be  required 
to  pay  to  the  county  trustee  the  sum  of  $10 
per  week,  or  $25  per  month,  for  such  privi- 
lege," was  void  as  against  Robbins.  The 
opinion  of  the  court  was  delivered  by  Mr. 
Justice  Bradley,  in  the  course  of  which  he 
said  (page  4»4  of  120  U.  S.,  page  .594  of  7 
Sup.  Ct.  [.TO  U  Ed.  «04]):  "In  a  word,  it  may 
be  said  that  In  the  matter  of  Interstate  com- 
merce the  United  States  are  but  one  country, 
and  are  and  must  be  subject  to  one  system 
of  regulations,  and  not  to  a  multitude  of 
systems.  The  doctrine  of  the  freedom  of 
that  commerce,  except  as  regulated  by  Con- 
gress, is  so  firmly  established  that  It  Is  un- 
necessary to  enlarge  further  upon  the  sub- 
ject. In  view  of  these  fundamental  principles, 
which  are  to  govern  our  decision,  we  may  ap- 
proach the  question  submitted  to  us  In  the 
present  case,  and  inquire  whether  It  Is  coni- 
I)eteut  for  a  state  to  levy  a  tax  or  Impose 
any  other  restriction  upon  the  citizens  or 
inhabitants  of  other  states  for  selling  or  seek- 
ing to  sell  their  goods  in  such  state  before 
they  are  Introduced  therein.  Po  not  such 
restrictions  affect  the  very  foundation  of  In- 
terstate trade?  How  Is  a  manufacturer,  or  a 
merchant  of  one  state  to  sell  his  goods  In 
another  state  without  In  some  way  obtaining 
orders  therefor?  Slust  he  be  compelled  to 
send  them  at  a  venture,  without  knowing 
whether  there  is  any  demand  for  them? 
This  may  undoubtedly  be  safely  done  with 
regard  to  some  products  for  which  there  Is 
always  a  market  and  a  demand,  or  where  the 
course  of  trade  has  established  a  general  and 
unlimited  demand.  A  raiser  of  farm  prod- 
uce  in   New   Jersey   or    Connecticut,   or   a 


manufacturer  of  leather  or  wooden  ware,  may 
perhaps  safely  take  his  goods  to  the  city  of 
New  York,  and  be  sure  of  finding  a  stable  and 
reliable  market  for  them.  But  there  are  hun- 
dreds, perhaps  thousands,  of  articles,  which 
no  person  would  think  of  exporting  to  an- 
other state  without  first  procuring  an  order 
for  them.  It  Is  true  a  merchant  or  manu- 
facturer In  one  state  may  erect  or  hire  a 
warehouse  or  store  In  another  state  in  which 
to  place  his  goods,  and  await  the  chances  of 
being  able  to  sell  them.  But  this  would  re- 
quire a  warehouse  or  store  in  every  state- 
with  which  he  might  desire  to  trade.  Surely 
he  cannot  be  compelled  to  take  this  incon- 
venient and  expensive  course.  In  certain 
branches  of  business  he  may  adopt  It  with 
advantage.  Many  manufacturers  do  open 
houses  or  places  of  business  in  other  states 
than  those  In  which  they  reside,  and  send 
their  goods  there  to  be  kept  on  sale.  But 
this  Is  a  matter  of  convenience,  and  not  of 
compulsion,  and  would  neither  suit  the  con- 
venience nor  be  within  the  ability  of  many 
others  engaged  In  the  same  kind  of  business, 
and  would  be  entirely  unsulted  to  many 
branches  of  business.  In  these  cases,  then, 
what  shall  the  merchant  or  manufacturer  do 
who  wishes  to  sell  his  goods  in  other  states? 
Must  he  sit  still  in  his  factory  or  warehouse, 
and  wait  for  the  people  of  those  states  to- 
come  to  him?  This  would  be  a  silly  and 
ruinous  proceeding.  The  only  way,  and  tht' 
one,  perhaps,  which  most  extensively  prevails. 
Is  to  obtain  orders  from  persons  residing  or 
doing  business  In  those  other  states.  Bxit 
how  Is  the  merchant  or  manufactxirer  to  se- 
cure such  orders?  If  he  may  be  taxed  b.v 
such  states  for  doing  so,  who  shall  limit  the^ 
tax?  It  may  amount  to  prohibition.  To  say 
that  such  a  tax  is  not  a  burden  upon  inter- 
state commerce  Is  to  speak  at  least  unad- 
visedly and  withoxit  due  attention  to  the  truth 
of  things."  In  Miller  &  Co.  v.  Goodman,  It 
Is  said:  "The  statute  is  not  Invalid  because 
It  violates  any  right  of  the  corporation  to 
do  business  In  this  state,  but  is  void  If  so  ap- 
plied, because  the  state  Legislature  had  no 
Ijower  to  make  such  provisions  applicable  to 
Interstate  commerce.  Such  legislation  would 
l)e  equally  void  whether  applied  to  natural 
persons,  citizens  of  other  states,  or  corpora- 
tions created  by  such  other  states.  It  is  the 
character  of  the  business  transacted,  over 
which  the  state  has  no  authority,  which  ren- 
ders Its  action  a  nullity."  In  Colt  &  Co.  v. 
Sutton  the  findings  of  fact  show  that  plaintiff 
was  engaged  in  the  business  of  shipping  from 
Illinois  goods  manufactured  in  that  state  to 
its  customers  in  Michigan  on  orders  given  by 
mail,  or  taken  by  Its  agents  In  Michigan.  At 
the  time  of  making  the  sale  there  under  con- 
sideration the  plaintiff  had  not  filed  articles 
of  association  In  that  state,  «nd  had  not  paid 
to  the  Secretary  of  State  the  franchise  fee  as 
prescribed  by  the  statute.  The  court  had  un- 
der consideration  the  validity  of  a  judgment 

recovered  by  the  plaintiff  corporation^ 
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sold  in  pursuance  of  a  written  contract  with 
the  defendant,  which  defendant  refused  to 
receire,  claiming  the  contract  to  be  void.  It 
was  there  said:  "The  law  in  question  im- 
poses a  tax  ui)on  corporations  for  the  privi- 
lege of  doing  business  in  Michigan.  It  is  a 
tax  «i)on  the  occupation  of  the  corporation, 
with  a  provision  tlint  all  its  contracts  shall 
be  void  until  the  tax  is  paid,  which,  If  en- 
forced, would  einl)arrass  plaintiff  in  its  com- 
merce with  inhabitants  of  Michigan.  It 
must  therefore  be  held  that  the  act  in  ques- 
tion does  not  apply  to  foreign  corporations 
whose  business  within  this  state  consists 
merely  of  selling  through  itinerant  agents, 
and  delivering,  commodities  manufactured 
outside  of  this  state."  In  Cooper  Mfg.  Co.  v. 
Ferguson.  Mr.  Justice  Matthews  used  this 
language:  "It  is  quite  competent,  no  doubt, 
for  Colorado  to  prohibit  a  foreign  corporation 
from  acquiring  a  domicile  in  that  state,  and 
to  prohibit  it  from  carrying  on  within  that 
state  its  business  of  manufacturing  machin- 
ery; but  It  cannot  prohibit  It  from  selling  in 
Colorado,  by  contracts  made  there,  its  ma- 
chhierj-  manufactured  elsewhere,  for  that 
would  be  to  regulate  commerce  among  the 
states."  In  Kindel  v.  Hthogrnphlng  Co., 
Chief  Justice  Hayt,  speaking  for  this  court, 
said:  "In  this  case  appellee  contracted  to 
malce  the  calendars  at  Its  place  of  business 
In  Wisconsin,  and  deliver  them  to  appellant 
in  Colorado.  To  give  the  state  Constitution 
and  statute  the  construction  claimed  by  ap- 
pellant would  be  to  permit  a  state  to  regulate 
commerce  among  the  states,  authority  for 
which  Is  conferred  exclusively  upon  Con- 
gress. U.  S.  Const,  art.  1,  §  8.  See  opinion 
by  Mr.  Justice  Matthews  in  Cooper  Manu- 
facturing Company  v.  Ferguson."  Under  the 
ruling  of  these  cases,  which  we  accept  as  a 
correct  Interpretation  of  statutes  like  ours. 
It  must  be  held  that  the  sale  and  delivery  of 
the  materials  and  supplies  mentioned  in  the 
complaint  did  not  constitute  doing  business 
within  the  Intendment  of  the  sections  of  our 
statute  above  quoted.  It  therefore  neces- 
sarily follows  that,  if  the  plaintiff  was  not 
required  to  comply  with  the  terms  of  the 
statute  In  order  to  enable  it  to  transact  the 
business  complained  of,  it  had  a  right  to  in- 
voke the  aid  of  the  courts  In  the  collection 
of  the  indebtedness  accruing  to  it  by  reason 
of  such  transaction.  Wolff  Dryer  Co.  v. 
BIgler  &  Co.,  192  Pa.  466,  471,  43  Atl.  1092; 
Spry  Lumber  Co.  v.  Chappell,  184  III.  539.  50 
N.  E.  794;  Miller  &  Co.  v.  Goodman,  supra. 
In  the  latter  case  it  is  said:  "If  the  cor- 
poration was  not  required  to  comply  with  the 
terms  of  article  745,  Rev.  St  1895,  then  the 
prohibition  against  maintaining  a  suit  con- 
tained In  article  746  would  not  apply  to  it; 
and  it  Is  unnecessary  for  us  to  discuss  the 
question  raised  by  counsel  for  appellants  as 
to  the  power  of  the  state  to  prohibit  a  cor- 
poration to  sue  in  the  courts  of  such  state." 
4.  After  the  commencement  of  the  suit, 
and  before  trial,  the  plaintitC  fully  complied 


with  all  the  requirements  of  our  statutes,  and 
established  an  agency  and  place  of  business 
in  the  state.  If,  therefore.  It  could  be  held 
that  the  transaction  under  consideration 
came  within  the  Inhibition  of  the  statutes, 
said  subsequent  compliance  would  entitle 
plaintiff  to  maintain  this  action.  The  stat- 
ute prohibits  the  prosecution  or  defense  of  an 
action  "until  the  fee  shall  hare  been  paid," 
and  the  prescribed  certificate  obtained.  The 
prohibition  is  therefore  only  provisional,  and 
may  be  removed  at  any  time  under  the  terms 
of  the  act  Itself.  Caesar  v.  Capell  (C.  C.)  83 
Fed.  403;  Asphalte  Co.  v.  Mayor,  155  N.  Y. 
37a  49  X.  E.  1043;  Carson-Rand  Co.  v.  Stem, 
120  Mo.  381,  31  S.  W,  772,  32  L.  R.  A.  420; 
Ryan  Live-Stock  &  Feeding  Co.  v.  Kelly,  71 
Kan.  874,  81  Pac.  470.  In  the  Uitter  case, 
the  Supreme  Court  of  Kansas,  deciding  the 
question  here  presented,  said:  "The  plaintiff 
in  this  case  Is  a  private  foreign  corporation, 
and  it  was  conceded  upon  the  trial  that  It 
had  not  at  the  commencement  of  the  action 
complied  with  the  corporation  laws  of  the 
state  of  Kansas;  but  it  was  proven  that  prior 
to  the  trial  in  this  case  It  had  complied 
therewith,  and  had  received  a  certificate 
from  the  Secretary  of  State  evidencing  that 
fact.  The  sole  question  presented  in  this  case 
Is  whether  the  corporation,  not  having  filed 
the  statement  and  procured  the  certificate 
required  by  law  before  the  commencement  of 
the  action,  could  comply  with  the  law  there- 
after, and  maintain  the  action.  The  court 
below  decided  this  question  in  the  negative, 
and  dismissed  the  action.  Its  Judgment  Is 
reversed  on  the  authority  of  State  v.  Book 
Co.,  69  Kan.  1,  70  Pac.  411,  1  L.  K.  A.  (N.  S.) 
1041,  Deere  v.  Wyland,  69  Kan.  255,  76  Pac. 
863,  and  Hamilton  v.  Reeves  &  Co.,  69  Kan. 
844.  76  Pac.  418." 

We  think  that  the  purpose  of  the  statute  Is 
fully  accomplished  by  an  actual  compliance 
with  its  requirements  subsequent  to  the  com- 
mencement of  the  action,  and  renders  en- 
forceable a  contract  theretofore  unenforce- 
able by  reason  of  the  failure  to  comply  there- 
with. For  the  foregoing  reasons,  the  plain- 
tiff was  entitled  to  maintain  this  action,  and 
the  Judgment  and  decree  of  the  court  below 
is  therefore  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur. 


SALEEN  V.  PEOPLE. 
(Supreme   Court   of   Colorado.    Nov.   4,   1907.) 

1.  Cbiminat,  Law— Judgment— Settino  Aside 
—Expiration  of  Term. 

Where  the  court  adjourned  for  the  term 
after  sentencinK  one  convicted  of  crime,  the 
court  lost  all  jurisdiction  of  the  cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Criminal  Law,  $  2549.] 

2.  Same— WniT  of  Ebrob— Record— Review— 
Bii.T.  op  Exceptions. 

Two  terms  of  court  elapsed  between  the  sen- 
tence of  accused  and  his  motion  to  annul  the 
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conviction.  The  transcript  on  a  writ  of  er- 
ror to  the  denial  of  the  motion  contained  the 
record  of  the  original  cause.  A  transcript  of 
the  testimony-  tnlcuu  in  the  original  cause  and  a 
<!opy  of  the  instructions  given  were  made  a  part 
of  the  motion  to  set  aside  tlie  conviction,  and 
as  8Uch  transcript  and  co)i.v  tliey  were  made  a 
part  of  the  bill  of  exceptions,  but  there  was  no 
bill  of  exceptions  in  the  original  cause,  //eld. 
that  the  court  on  review  could  consider  only 
matters  ai^pearing   in  the   record   proper. 

I  Ed.  Note.— For  cases  in  Doint,  see  Cent.  Dig. 
vol.  13,  Criminal  Law,  $  21)18.] 

3.  Indictment  and  Information  —  Pbosecu- 

TIONS    BY    INF0BMATI0>'— STATCTOBY    1'BOVI- 

sioNS— Validity. 

TTnder  Const,  art.  2,  R  2.3.  authorizing  the 
Legislature  to  change,  regulate,  or  abolish  the 
grand  jury  system.  ])rosecutionK  by  information 
may  be  provided  by  the  I^cgislature. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  InformatiSn,  $  8.1 

4.  Criminal    Law— Punishment— Autiiobity 
TO  Impose. 

Though  the  statute  authorizes  the  jury  in 
certain  cases  to  determine  sentence  to  be  inflict- 
ed on  accused,  generally  it  is  the  duty  of  the 
court  to  sentence  accused. 

fEd.  Note. — For  cases  in  noint,  see  Cent.  Dig. 
vol.  l.j.  Criminal  Law,  §  24Si>.] 

5.  Same— ExcE.ssivE    Punishment— Review— 
Uecobd. 

Where  the  facts  are  not  in  the  record,  the 
court  cannot  determine  that  the  trial  court 
abused  its  discretion  in  fixing  the  sentence,  but 
it  must  be  assumed  that  it  did  not  err  therein. 

FEd.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  lu,  Criminal  Law,  §  20.">O.J 

6.  Same  — New  Trial  — Newly  Discovebed 
Evidence— Time  to  Apply. 

The  court  is  without  jurisdiction  to  grant 
a  new  trial  in  a  criminal  case  on  the  ground  of 
newly  discovered  evidence  after  the  expiration 
of  the  term  at  which  acciLsed  w^as  convicted 
ana  sentenced. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  15.  Criminal  Law,  H  234}>-23.")8. 1 

En  banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Peter  L.  Palmer, 
Judge. 

Robert  Saloen  was  convicted  of  larceny. 
A  motion  to  annul  the  coiivictlou  and  dis- 
charge accused  was  denied,  and  he  brings 
error.    Affirmed. 

n.  B.  0'Reill,v,  for  plnlntifl  in  error.  Wm. 
H.  Dick.sou,  Atty.  Oen.,  and  Horace  Phelps, 
Asst.  Atty.  Gen.,  for  the  People. 

STEELE,  C.  J.  The  defendant  w.ns  tried, 
convicted,  and  sentenced  to  the  iK-nitentiary 
by  the  district  court  of  the  Second  Judicial 
district,  in  November,  190.">.  During  the 
month  of  Octol)er,  1900,  the  defeiid.aiit  filed 
his  motion  In  the  district  court  asking  that 
his  conviction,  sentence,  and  connnltnient  be 
annulled,  and  for  his  discharge,  for  certain 
reasons  mentioned  In  the  motion.  In  the  bill 
of  exceptions  it  appears  that  it  was  shown 
in  the  motion  for  discharge  that  the  defend- 
ant at  the  time  of  the  <'<)nvlction  and  sen- 
tence was  but  18  years  of  age.  and  that  on 
the  2d  and  5th  dn.vs  of  Doopmber,  1005,  fol- 
lowing defendant's  conviction,  one  Hugh  .\I- 
dermau.  In  a  proc-eedlng  before  the  cotuity 
court  of  the  city  and  county  of  Denver,  had 


admitted  baring  commlttea  fbe  Identical  of- 
fense of  which  the  defendant  was  adjudged 
guilty,  and  that  the  motion  for  dis<-harge  was 
overntled  upon  the  ground  that  the  district 
court  was  without  jurisdiction  to  discharge 
the  defendant  because  of  the  lajise  of  the 
term. 

The  errors  assigned  are:  "(1>  That  the 
defendant  was  prosecuted  for  felony  liy  In- 
formation. (2)  That  the  court  exen-lsc«l  an 
unwarrante<l  disci-etlon  In  sentencing  defend- 
ant to  the  penitentiary.  (3)  That  tin'  cotirt 
exercised  an  unwarranted  discretion  in  sen- 
tencing the  defendant  to  the  penitentiar.v  f<ir 
a  term  of  three  to  Ave  years.  (4)  That  the 
Legislature  was  Inhibited  from  providing  for 
prosecution  by  Indictment  or  Information  as 
concurrent  remedies,  or  In  the  discretion  of 
the  district  attorney  as  to  the  nietho<l  he 
would  pursue.  (5)  The  court  erred  In  refus- 
ing to  entertain  his  motion  to  annul  his  con- 
viction, sentence,  and  commitment  solely  he- 
cause  of  the  lapse  of  the  term  at  which  he 
was  tried,  when  conclusive  evidence  was  of- 
fered that  he  was  not  guilty,  b.v  the  confes- 
sion and  conviction  of  Flugh  Alderman  for 
the  Identical  offense  December  5.  I9<)r>,  upon 
prosecution  therefor  by  the  district  attorney. 
«?>  The  court  erred  In  refusing  to  hear  evi- 
dence conclusive  of  his  innocence  from  the 
records  of  the  county  court  and  the  oral  evi- 
dence of  the  judge  of  that  court.  (~>  The 
court  erred  In  refusing  to  consider  questions 
of  law  conclusive  of  the  legal  fact  that  he 
was  tried,  convicted,  and  sentenced  In  utter 
disregard  of  the  law  and  of  constitutional 
safeguards,  state  and  national." 

There  are  several  very  substantial  reasons 
wh.v  this  court  cannot.  In  this  procee<ling. 
grant  relief.  This  Is  a  writ  of  error  to  re- 
view the  proceedings  of  the  district  court  In 
refusing  to  discharge  the  defendant  after 
conviction  and  sentence.  Two  full  terms  of 
the  court  had  elapsed  between  the  time  of 
sentence  and  the  filing  of  the  motion.  When 
the  court  adjourned  for  the  term,  after  the 
sentence  was  Imposed,  It  lost  all  jurisdiction 
and  control  of  the  cause.  The  transcript 
contains  the  record  of  the  original  cause.  A 
transcript  of  tlte  testimony  taken  in  the 
original  cause  and  a  copy  of  the  instructions 
given  are  made  a  part  of  the  motion  to  set 
aside  the  judgment,  and  as  such  transcript 
and  cop.v  they  are  made  a  part  of  the  bill  of 
exceptions.  As  there  was  no  bill  of  excep- 
tions In  the  original  cause,  we  cau  consider 
only  those  matters  appearing  In  the  reconl 
proper  upon  review.  The  record  proper  dis- 
closes that  the  defendant  was  proceeded 
against  by  Information  filed  by  the  district 
attorney ;  that  the  jury  found  the  defendant 
guilty  of  larceny,  and  found  the  value  of  the 
property  stolen  to  be  $35;  and  that  the  de- 
fendant was  duly  sentenced  by  the  judge  of 
the  district  court  to  a  term  In  the  peniten- 
tiary not  exceeding  five  years  and  not  less 
than  three  years.  The  defendant  contends 
that  the  law  authorizing  prosecutions  by  In- 
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fonnatlon  Is  nnconstltutlonal ;  that  the  law 
vesting  in  the  district  attorney  power  to  pro- 
ceed In  his  discretion  by  indictment  or  by  In- 
formatton  is  invalid;  that  the  jury  alone  la 
authorized  to  fix  the  term  of  imprisonment; 
and  that  the  court  abused  his  discretion  in 
sentencing  the  defendant  to  a  term  in  the 
penitentiary.  The  Constitution  (article  2,  § 
23)  authorizes  the  Legislature  to  change,  reg- 
ulate, or  abolish  the  grand  Jury  system. 
This  court  has  repeatedly  held  prosecutions 
by  indictments  and  informations  might  be 
provided  by  the  Legislature.  Jordan  v.  Peo- 
ple, 19  Colo.  417,  36  Pac.  218.  The  section  of 
the  Constitution  cited  was  not,  therefore, 
violated  by  the  Legislature  in  its  enactment 
concerning  prosecutions  by  Information.  No 
authority  is  cited  sustaining  the  position  of 
counsel  that  the  Jury  alone  can  fix  the  term 
of  imprisonment,  and  we  know  of  none.  Our 
statute  authorizes  the  Jury  In  certain  cases 
to  determine  the  sentence  to  be  inflicted,  but 
generally  it  is  the  duty  of  the  court  to  sen- 
tence a  defendant.  It  does  not  appear  that 
the  court  abused  his  discretion  in  sentencing 
the  defendant  to  a  term  in  the  penitentiary, 
nor  are  facts  set  forth  in  the  record  proper 
from  a  consideration  of  which  we  are  at  lib- 
erty to  say  that  the  court  did  or  did  not 
abuse  his  discretion,  and  we  shall  therefore 
assume  that  he  did  not  err  in  sentencing  the 
defendant.  The  other  matters  complained  of 
we  cannot  consider.  The  relate  to  the  re- 
fusal of  the  court  to  grant  defendant's  mo- 
tion. 

The  defendant  says  that  he  is  entirely  In- 
nocent of  the  crime  of  which  he  was  convict- 
ed;  that  he  was  convicted  upon  perjure<l  tes- 
timony ;  that  this  can  be  estublished  by  proof 
that  after  his  conviction  another  person  con- 
fessed to  having  committed  the  crime;  and 
he  Insists  that,  as  the  Constitution  provides 
that  courts  of  justice  shall  be  oiien  to  every 
person,  and  a  speed.v  remedy  afforded  for  ev- 
ery injury  to  person,  property,  or  character, 
that  right  and  justice  shall  be  administered 
without  denial  or  dcla.v,  the  district  court 
should  have  considered  bis  motion  and  should 
have  granted  It.  The  common  law  and  the 
statutes  do  afford  a  remedy  for  every  injury, 
provided  the  person 'njuredseelcs  relief  in  the 
manner  the  law  designates.  The  law  does  not 
grant  relief  through  the  Judicial  department 
to  one  who  has  been  (wnvlcted  upon  perjured 
testimony,  unless  he,  within  the  ':lme  fixed  by 
the  law,  presents  to  the  court  wherein  he 
was  sentenced  evidence  of  the  fact  of  his  11- 
'egal  conviction.  Many  persons  are,  per- 
haps, convicted  upon  perjured  testimony,  but 
the  law  ordains  that  the  Jury  shall  Judge  of 
the  credibility  of  the  witnesses  at  the  trial. 
If,  after  'ihe  trial,  the  defendant  discovers 
new  evidence  and  convinces  the  court  that  he 
has  been  unjustly  convicted,  the  court  may 
grant  him  a  new  trial.  If  after  sentence, 
and  within  the  term,  he  produces  new  evi- 
dence, and  shows  the  court  that  he  has  been 
nnjiisitly  convicted,  the  court  may  even  then 


grant  him  a  new  trial ;  but  if  he  telies  upon 
newly  discovered  evidence  to  effect  his  dis- 
charge, and  he  applies  to  the  court  for  re- 
lief after  the  term  has  expired,  the  court  is 
without  Jurisdiction,  and  the  judicial  depart- 
ment is  then  closed. 

Although  the  Judicial  department  Is  now 
closed  to  the  defendant,  the  executive  depart- 
ment is  open  to  him,  and  upon  proper  show- 
ing and  application  he  may  secure  a  pardon. 
The  Constitution  has  wisely  invested  the 
Governor  with  the  power  of  granting  par- 
dons, and  if  it  should  appear  to  him  that  the 
defendant  has  been  convicted  through  per- 
jured testimony,  and  that  the  courts  are 
powerless  to  grant  relief,  he  will  undoubted- 
ly extend  executive  clemency. 

Judgment  by  the  court  en  banc. 


ua  Oal.  3M 
SALMON  et  al.  v.  RATHJENS.    (S.  P.  4,378.) 
(Supreme  Court  of  California.    Nov.  18,  1907. 
Rehearing  Denied  Dec.  16,  1907.) 

1.  Death — Actions   fob  Causing  Death — 
Statutes — Parties. 

The  statute  of  California  authorising  an 
action  for  death  contemplates  that  the  action 
shall  be  brought  either  by  the  personal  repre- 
sentatives of  the  deceased  solely  for  the  benefit 
of  all  the  heirs,  or  by  all  the  heirs  for  their 
own  benefit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  8§  35-18.] 

2.  Save— CoMPLiAKCE  with  Statutes. 

The  right  of  action  for  negligent  death  is 
statutor.;,  and  the  action  must  be  brought  in  the 
names  of  the  persons  to  whom  the  right  is  given 
by  the  statute. 

[Ed.  Note. — For  cases  :n  point,  see  Cent.  Dig. 
vol.  15,  Death,  {  35.] 

8.  Same— Pakties. 

In  an  action  by  heirs  for  the  negligent 
death  of  their  ancestor,  all  the  heirs  should  join 
a«  plaintilTs,  and,  where  the  consent  of  any  one 
cannot  be  obtained,  he  may  be  made  a  defend- 
ant, Qs  expressly  authorized  by  Ciode  Civ.  Proc. 

f  a82. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  H  56-58.] 

4.  Pakties— Defect— Waivkb. 

Under  Code  Civ.  froc.  S  434,  providing 
that,  where  no  objection  is  taken  either  by  de- 
murrer or  answer,  the  same  will  be  deemed 
waived,  etc.,  a  defendant  in  an  action  for  negli- 
gent death,  brought  by  heirs  of  the  decedent, 
who  fails  to  raise  by  his  answer  the  objection 
that  plaintiffs  are  not  the  sole  heirs  of  the  dece- 
dent, waives  the  objection  that  all  the  heirs  of 
decedent  have  not  been  made  parties. 

[Ed.  Note. — For  cases  in  point,  sae  Cent.  Dig. 
vol.  37,  Parties,  Si  134,  167-177.] 

6.  Same. 

The  complaint  in  an  action  by  heirs  of  a 
decedent  for  his  negligent  death  stated  a  cause 
of  action  on  the  theory  that  plaintiiTs  were  the 
only  heirs.  During  the  trial,  four  months  after 
the  filing  of  the  answer,  defendant  for  the  first 
time  sought  to  raise  the  question  whether  dece- 
dent left  other  heirs.  Nothing  warranting  the 
suspicion  that  there  were  any  other  heirs  was 
disclosed  by  any  evidence,  and  defendant  had  no 
information  in  regard  to  the  matter,  other  than 
such  as  he  had  at  the  time  of  filing  his  answer. 
Held,  that  the  court  properly  ruled  that  the  ob- 
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jection  of  gonjotnder  of  aB  the  heire  could  not 
be  raised  by  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  37,  ParUes,  ${  167-177.] 

'6.  Appeai.  —  Review  —  DiscKETioN  of  Tbiai. 

CouKT— Amendment  of  Pleading. 

An  application  to  amend,  made  during  the 
progress  of  the  trial,  is  addressed  to  the  sound 
discretion  of  the  trial  court,  and  its  action  will 
not  be  disturbed  on  appeal,  unless  an  abuse  of 
<li8cretion  clearly  appears. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  ||  3825-3833.] 

7.  Death  —  Actions  for  Causing  Death  — 
Pabties— Motion  to  Stat  Proceedings. 

A  motion  by  defendant  in  an  action  by 
heirs  for  the  negligent  death  of  their  ancestor 
to  stay  proceedings  until  other  heirs  are  brought 
in  as  parties  is  properly  denied,  in  the  absence 
of  a  showing  of  the  existence  of  any  other  heir. 

8.  Appeai/— Pbesentation  of  Questions  in 
loweb  coubtv- kulings  on  kvidence. 

Where  defendant  in  an  action  for  negligent 
'death  brought  by  heirs  of  decedent  asked  one 
of  the  heirs  whether  decedent  left  other  heirs 
tlian  those  joined  as  plaintiffs,  without  inform- 
ing the  court  that  the  object  of  the  question  was 
to  obtain  evidence  material  to  the  question  of 
damages,  defendant  on  appeal  could  not  urge 
that  the  court  erred  in  sustaining  an  objection 
to  the  question,  on  the  ground  that  the  evidence 
sought  was  material  to  the  question  of  damages. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  i  1282.] 

0.  Saue— Review  —  Habmless    Ebrob— Evi- 
dence. 

In  an  action  for  negligent  death,  brought 
by  the  heirs  of  the  decedent,  the  exclusion  of 
evidence  of  the  existence  of  other  heirs  than 
those  joined  as  plaintiffs  was  not  prejudicial  to 
defendant  on  the  ground  that  the  evidence  was 
material  on  the  question  of  damages,  when,  so 
far  as  the  question  of  damages  was  concerned, 
the  only  possible  effect  of  the  existence  of  other 
heirs  would  be  to  enhance  rather  than  to  dimin- 
lA  damages. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S§  4055,  4187.] 

10.  Death— Cause— Evidence. 

In  an  action  for  negligent  death,  evidence 
held  to  support  a  finding  that  the  death  of  dece- 
dent resulted  from  injuries  negligently  inflicted 
by  an  employ^  of  defendant  while  acting  in  the 
course  of  his  employment. 

11.  Evidence— Expert  Witnesses— Examina- 
tion. 

One  producing  an  expert  witness  has  the 
right  to  question  him  as  to  his  expprionce  in  the 
particular  matters  concerning  which  he  is  to  be 
examined,  not  only  to  establish  his  competency, 
but  to  strengthen  his  groundR  of  knowledge  and 
the  reasons  for  trusting  his  belief. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  |§  2360-236a] 

12.  Same. 

Though  one  holding  a  license  to  practice 
medicine  may  be  an  expert  competent  to  testify 
as  to  the  probable  effect  of  certain  injuries,  the 
fact  that  he  has  had  unusually  great  practical 
experience  in  the  particular  matter  to  which  he 
testifies  is  a  legitimate  method  of  strengthening 
bis  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  2.300-23G3.] 

13.  Same. 

Where,  in  an  action  for  neglipent  death,  the 
evidence  showed  that  decedent  died  from  cerebral 
meningitis,  and  a  physician  for  defendant  testi- 
fied that  he  could  not  say  from  the  facts  that 
the  meningitis  came  from  the  injuries,  and  that 
be  bad  never  seen  such  a  result  from  injuries  to 
the  head  or  knee  as  austaincd  by  decedent,  ques- 


tions as  to  bis' experience  with  bead  and  knee 
injuries  were  competent 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  20,  EJvidence.  §§  2360-2303.] 

14.  Appeal— Review— HABUI.ESB   Ebbob— Ex- 
clusion OF  Evidence. 

Where,  in  an  action  for  negligent  death,  the 
evidence  showed  that  cerebral  inQammation  caus- 
ing; death  could  be  caused  by  the  injuries  sus- 
tained by  decedent  only  by  reason  of  some  in- 
fection of  the  wounds  and  the  transmission  of 
the  germs  to  the  brain,  and  that  this  was  a  very 
rare  occurrence  where  the  wounds  were  properly 
cared  for,  the  exclusion  of  evidence  of  the  ex- 
perience of  a  physician  testifying  for  defendant 
that  he  could  not  say  from  the  fact  that  the 
cerebral  inflammation  came  from  the  injuries 
was  not  reversible  error. 

15.  Death  —  Actions  fob  Causing  Death 
—Evidence— ADM188IBILTT. 

Where,  in  an  action  for  negligent  death,  the 
proof  showed  that  decedent  was  injured  in  a 
runaway  occasioned  by  the  negligence  of  defend- 
ant's employe,  evidence  of  the  failure  of  tlie  em- 
§loy£  to  make  subsequent  inquiry  as  to  the  con- 
ition  of  decedent  or  as  to  his  relatives,  or  the 
place  where  he  lived,  was  Irrelevant,  as  against 
defendant 

16.  Appeal  —  Review  —  Habuiiss    Skbob  — 
Admission  of  Evidence. 

In  an  action  for  death  occasioned  by  the 
negligence  of  an  employe  of  defendant  error  in 
admitting  evidence  of  the  conduct  of  the  em- 
ploye after  the  injury,  showing  his  indifference 
to  the  consequences  following  the  injuries,  was 
not  ground  for  reversal. 

17.  Same— Ebboes  Not  Affecting  Result. 
A  judgment  will  not  be  reversed  on  account 

of  an  error,  where  it  is  apparent  that  no  sub- 
stantial right  of  appellant  could  Iiave  been  prej- 
udicially affected  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  4033.] 

18.  Death  —  Actions  fob  Causing  Death  — 
Damages. 

In  an  action  by  heirs  for  the  negligent  death 
of  their  ancestor,  money  expended  in  medical 
treatment  of  the  decedent  is  not  a  proper  ele- 
ment of  damage,  where  the  charges  therefor 
have  not  been  paid  by  plaintiffs,  and  where  they 
are  not  liable  therefor. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Death,  {  110.] 

19.  Tbial— Waives   of  Ebbob— Retusai.  to 

Strike  Out  Evidence. 

A  motion  of  defendant  to  strike  out  evi- 
dence admitted  for  plaintiffs  without  objection 
was  denied.  Plaintiffs,  before  closing  their  case, 
moved  to  strike  out  the  same  evidence.  Defend- 
ant objected  thereto,  and  the  court  thereupon 
denied  the  motion.  Plaintiffs  again  moved  that 
the  evidence  be  stricken  out  and  that  the  jury 
be  instructed  to  disregard  the  same.  Defend- 
ant again  objected,  and  the  court  stated  that  it 
had  concluded  to  instruct  the  jury  to  disregard 
the  testimony.  Beld,  that  the  conduct  of  de- 
fendant waived  the  error  of  the  court,  if  any, 
in  denying  his  motion  to  strike  out 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  (S  078,  979.] 

20.  Appeal  —  Review  —  Harmless  Ebsob  — 
Exclusion  of  Evidence. 

Where,  in  an  action  for  negligent  death, 
there  was  no  conflict  in  the  evidence  as  to  the 
injuries  received  by  decedent,  and  the  hypotheti- 
cal questions  asked  expert  witnesses  of  both  par- 
ties stating  the  injuries  and  the  history  of  the 
case  were  substantially  the  same,  and  an  expert 
for  defendant,  on  being  asked  the  question,  stat- 
ed that  he  did  not  think  that  the  injuries  would 
cause  death,  error  in  sustaining  an  objection  to 
a  question,  whether  or  not  in  his  opinion  the 
injuries  he  found  decedent  to  be  suffering  from 
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were  sufficient  to  cause  deatb,  was  not  grround 
for  reversal,  since,  for  all  practical  purposes,  a 
complete  answer  to  tbe  question  objected  to  was 
given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  U  4194r-4199.] 

21.  Evidence— Heabbat. 

In  an  action  by  children  for  the  neglieent 
death  of  their  father,  the  testimony  of  a  child 
that  the  father  took  care  of  his  children  and  as- 
sisted in  their  support;  that  he  would  some- 
times earn  $2  a  day,  and  sometimes  more ;  that 
when  he  worked  he  would  purchase  the  neces- 
saries of  life ;  that  he  was  Rood  to  his  children, 
spent  his  evenings  at  home,  and  provided  for  the 
education  of  his  children— was  not  objectionable 
as  hearsay,  because  based  on  declarations  made 
by  the  father  to  the  child  or  any  other  person. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  Ban  Francisco; 
Tbos.  F.  Graham,  Judge. 

Action  by  Emma  E.  Salmon  and  ainotber 
against  P.  F.  Ratbjena.  From  a  Judgment 
for  plaintiffs,  defeudant  appeals.    Affirmed. 

Monroe  &  Cornwall,  Jobn  H.  Dickinson, 
and  C.  H.  Wilson,  for  appellant  Milton  & 
Eisner  and  H.  A.  Hollzer,  for  respondents. 

ANGBLLOTTI,  J.  This  Is  an  acUon  by 
two  children  of  Moses  Farmer,  deceased,  one 
of  whom  Is  a  minor,  for  damages  resulting  to 
tbem  from  the  death  of  said  deceased,  which 
Is  alleged  to  have  been  caused  by  the  negli- 
gence of  defendant.  There  was  a  Jury  trial 
resulting  In  a  verdict  for  plaintiffs  for  $4,500, 
upon  which  judgment  was  entered.  Defeud- 
ant appeals  from  the  judgment  and  from  an 
order  denying  bis  motion  for  a  new  trial. 

1.  The  first  point  made  for  reversal  relates 
to  tbe  refusal  of  the  trial  court  to  allow  de- 
fendant to  amend  bis  answer  during  the 
progress  of  the  trial,  and  its  refusal  to  allow 
certain  questions  asked  one  of  tbe  plaintiffs. 
Tbe  complaint  was  filed  April  28, 1903.  The 
allegation  therein  as  to  heirship  of  plaintiffs 
was  as  follows:  "That  tbe  plaintiffs  herein, 
Elmma  E.  Salmon  and  Lurllne  Farmer,  are 
daughters  of  the  said  Moses  Farmer,  deceas- 
ed." Defendant  on  June  4,  1903,  demurred 
to  this  complaint  for  want  of  facts,  and  on 
the  further  ground  "that  there  is  a  defect  of 
parties  plaintiff.  In  this:  that  It  appears 
from  said  complaint  that  there  are  heirs  at 
law  of  said  deceased  who  are  not  made  par- 
ties plaintiff  herein."  This  demurrer  was 
overruled  September  2,  1903.  On  October  2, 
1908,  the  answer  of  defendant  was  filed. 
The  answer  contained  specific  denials  of  the 
allegations  of  relationship  and  heirship  on 
the  part  of  plaintiffs,  but  was  dlent  upon  the 
proposition  as  to  the  existence  of  any  other 
heir.  The  trial  commenced  February  8,  1904. 
During  the  progress  of  tbe  trial  plaintiff  Em- 
ma E.  Salmon,  a  married  woman,  testified  on 
behalf  of  plaintiffs.  She  testified  on  direct  ex- 
amination that  she  was  a  sister  of  her  coplaln- 
tlff  Lurllne  Farmer,  and  that  deceased  was 
their  father.  On  cross-examination  she  was 
asked,  "Have  you  any  sister  besides  Lurllne 
Farmer?"  This  was  objected  to  as  irrelevant 
and  immaterial,  and  not  proi)er  cross-exam- 


ination. Thereupon  defendant  asked  leave 
to  amend  the  answer,  by  inserting  therein  al- 
legations on  Information  and  belief  to  the 
effect  that  plaintiffs  are  not  the  sole  and  only 
heirs  of  the  deceased,  but  that  there  is  "an- 
other child,  or  children  or  heirs,"  of  deceased, 
the  names  of  which  and  their  residences  are 
unknown  to  defendant,  that  tbe  omission  to 
make  such  unknown  heir  or  heirs  parties 
produces  a  defect  of  parties  plaintiff.  The 
amendinents  offered  contained  a  statement 
"that  the  facts  In  this  paragraph  alleged  on 
Information  and  belief  were  first  known  to 
him  on  this  9th  day  of  February,  A.  D.  19M." 
The  proposed  amendments  were  signed  by 
counsel  for  defendant,  but  do  not  appear 
from  the  record  to  have  been  verified,  and  the 
record  falls  to  indicate  that  any  other  show- 
lug  was  made  in  support  of  the  application 
to  amend.  Plaintiffs  objected  to  the  amend- 
ment being  made  at  that  time,  and  the  court 
denied  the  application  to  amend.  Defendant 
then  asked  the  witness  several  questions  re- 
lating to  the  matter,  such  as:  "Have  you  any 
sister  besides  Lurllne  Parmer?"  "Is  there 
any  child  other  than  yourself  and  I^urlinc 
Farmer  now  living,  the  daughters  or  sons  of 
Moses  Parmer,  deceased?"  "Was  there  any 
such  child  at  the  time  of  the  filing  of  this 
suit?"  And  objections  that  the  matters 
sought  to  be  elicited  were  Incompetent,  Ir- 
relevant and  Immaterial,  and  not  within  the 
Issues  of  the  case,  were  sustained.  At  the 
close  of  plaintiffs'  case.  It  was  stipulated  that 
It  should  be  considered  that  Emma  E.  Sal- 
mon was  recalled  as  a  witness  for  defendant, 
and  that  the  same  questions  were  again  ask- 
ed, the  same  objections  made,  and  the  same 
rulings  given.  Defendant  then  asked  leave 
to  amend  his  answer  In  the  respect  hereinbe- 
fore designated,  making  no  other  showing  in 
support  of  his  application.  The  court  denied 
the  application.  Counsel  for  defendant  then 
stated  to  the  court  that  defendant  is  Informed 
and  believes  that  there  are,  and  were  at  the 
time  of  the  beginning  of  the  action,  heirs  of 
deceased  other  than  plaintiffs,  and  moved, 
without  further  showing,  that  all  proceedings 
be  stayed  and  abated  until  such  other  heirs 
are  made  parties  to  the  suit  The  motion 
was  denied  by  the  court 

Our  law  relating  to  actions  of  this  charac- 
ter undoubtedly  contemplates  that  tbe  action 
shall  be  brought  either  by  tlie  personal  rep- 
resentatives of  the  deceased  solely  for  the 
benefit  of  all  the  heirs  (Webster  v.  Norwegian 
M.  Co.,  137  Cal.  399,  70  Pac.  276,  92  Am.  St. 
Rep.  181),  or  by  all  the  heirs  for  their  own 
benefit.  So  far  as  heirs  are  concerned,  a 
single  joint  cause  of  action  is  given.  The 
language  of  our  statute  permits  no  other  con- 
struction. The  right  of  action  In  such  a  case 
being  entirely  statutory,  the  action  must  bo 
brought  in  the  names  of  the  persons  to  whom 
the  right  is  given  by  the  statute.  This  is  the 
universal  rule.  See  Gates  v.  TJ.  P.  R.  R.,  101 
Mo.  514,  16  S.  W.  487,  24  Am.  St.  Rep.  348; 
Usher  v.  West  Jersey,  etc.,  12C  Pa.  206,, 6^ 
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Atl.  507,  4  L.  R.  A.  2C1,  12  Am.  SL  Rep.  8C3; 
St.  Louis,  etc.,  V.  Xeedbain,  52  Fed.  371,  3  C. 
C.  A.  129;  5  Ency.  PI.  &  Pr.  8.51.  The  cases 
from  other  states  holding  that  the  action 
may  be  maintained  by  one  or  more  beneficia- 
ries without  Joining  all  are  based  upon  stat- 
utes construed  as  giving  tlie  right  of  action 
to  one  or  more  for  the  benefit  of  all,  just  as 
our  own  statute  gives  the  right  to  the  per- 
sonal representatives  of  the  deceased  for  the 
benefit  of  all  the  heirs.  See  Collins  v. 
East  Tenn.,  etc.,  Co.,  9  Heisk.  (Tenn.)  841; 
Huntington,  etc.,  B.  R.  v.  Decker,  84  Pa.  419; 
Pierce  v.  Conners,  20  Colo.  178,  37  Pac  721, 
40  Am.  St  Rep.  279.  An  action  by  a  portion 
only  of  the  heirs  Is  not  the  action  authorized 
by  our  statute.  All  the  heirs  should,  there- 
fore, join  as  plaintiffs  in  an  action  by  heirs, 
and,  if  the  consent  of  any  one  who  should  be 
so  joined  cannot  be  obtained,  he  may  be 
made  a  defendant  Code  Civ.  Proc.  §  382. 
It  would,  therefore,  seem  that  where  all  the 
heirs  are  not  joined,  and  timely  objection  is 
made  on  that  ground  by  a  defendant,  the 
action  should  be  abated,  or,  at  least  the  oth- 
er heirs  should  be  made  parties.  It  does  not 
follow,  however,  that  a  reversal  should  be 
ordered  because  of  any  of  the  rulings  of  the 
trial  court  which  we  have  set  forth.  The 
complaint  stated  a  cause  of  action  upon  the 
theory  that  plaintiffs  were  the  only  heirs  of 
deceased,  just  as  completely  as  it  would  have 
done  had  It  in  terms  alleged  that  plaintiffs 
were  the  only  heirs.  Knott  v.  McGilvray, 
124  Cal.  128,  56  Pac.  789,  No  objecUon  that 
there  were  other  heirs  was  made  by  defend- 
ant In  his  answer,  or  until  the  trial  had  com- 
menced and  was  In  progress,  which  was  more 
than  four  months  after  the  filing  of  the  an- 
swer. Up  to  that  time  the  defendant  bad 
rested  without  denial  or  objection  in  this  re- 
gard, upon  the  theory  that  plalntlGFs,  If  heirs 
ut  all,  were  the  only  heirs,  as  we  are  satis- 
fied he  bad  the  right  to  do  under  the  com- 
plaint if  be  had  no  knowledge  of  the  exist- 
ence of  any  other  alleged  heir.  See  concur- 
ring opinion  of  Henshaw,  J.,  in  Daubert  v. 
Western  Meat  Co.,  139  Cal.  485,  73  Pac.  244, 
96  Am.  St  Rep.  154.  Bven  then,  it  was  not 
made  to  appear  to  the  court  that  there  was 
any  reasonable  ground  for  supposing  that 
there  might  be  another  heir,  defendant  con- 
tenting himself  with  his  mere  general  Infor- 
mation and  belief  statement  that  there  were 
other  heirs  as  a  basis  for  leave  to  so  amend 
his  answer  as  to  authorize  the  institution  of 
inquiry  as  to  the  existence  of  others  who 
should  have  been  joined  as  plaintiflfs.  Noth- 
ing warranting  even  the  suspicion  that  there 
was  any  other  heir  had  been  disclosed  by  any 
evidence  given  on  the  trial,  and  the  trial 
court  was  amply  warranted  by  the  circum- 
stances, including  the  failure  to  make  any 
showing  In  support  of  the  application,  in  con- 
cluding that  the  sole  object  of  the  proposed 
amendment  was  to  authorize  the  commence- 
ment of  an  Inquiry  by  defendant  in  regard 
thereto,  and  that  defendant  then  had  no  inr 


formation  In  regard  to  the  matter  other  than 
such  as  he  had  at  the  time  of  filing  his  an- 
swer. If  this  was  tke  sitnatiuii,  defendant 
should  have  laid  the  foundation  for  bis  In- 
quiry long  before  by  tendering  the  Issue  la 
his  answer;  and  no  excuse  is  made  for  bis 
failure  to  do  so.  By  his  failure  to  so  make 
the  objection  that  all  the  heirs  of  deceased 
had  not  been  made  parties  he  had  waived  It 
(section  434,  Code  Civ.  Proc.),  and  no  reason 
Is  apparent  why  such  waiver  should  be  al- 
lowed to  be  withdrawn  after  the  case  bad 
come  to  trial  upon  the  Issues  made  by  the 
pleadings.  A  different  question  might  be 
presented  If  it  had  appeared  that  the  propos- 
ed amendment  was  essential  to  the  protection 
of  any  substantial  right  of  defendant,  and 
there  had  been  a  reasonable  showing  why 
the  objection  had  not  been  made  earlier.  As 
we  have  seen,  no  such  showing  was  made, 
and  we  are  satisfied  that  defendant  could  not 
be  subjected  to  a  second  recovery  In  a  subse- 
quent action  by  some  other  heir  or  heirs  of 
whose  existence  he  had  no  knowledge  at  the 
time  of  this  action.  See  Daubert  v.  Western 
Meat  Co.,  139  Cal.  480,  69  Pac.  297,  73  Pac 
244,  96  Am.  St  Rep.  95.  An  application  to 
amend  made  during  the  progress  of  a  trial 
Is  addressed  to  the  sound  discretion  of  the 
trial  court  and  the  action  of  the  trial  court 
will  not  be  disturbed  on  appeal  unless  an 
abuse  of  discretion  clearly  appears.  Under 
the  circumstances  here  appearing,  there  was 
no  abuse  of  discretion.  The  motion  that  all 
proceedings  be  stayed  until  the  other  heir  or 
heirs  were  brought  In  as  parties  was,  of 
course,  properly  denied,  In  the  absence  of  a 
showing  of  the  existence  of  any  such  heir  or 
heirs. 

Under  the  Issues  made  by  the  pleadings, 
unless  the  questions  asked  plaintiff  Emma 
E.  Salmon  as  to  the  existence  of  other  chil- 
dren were  material  to  the  question  of  amount 
of  damage,  we  cannot  see  that  the  court  erred 
In  sustaining  objections  thereto.  That  claim 
Is  now  made  by  learned  counsel  for  defendant, 
although  no  such  claim  appears  to  have  been 
made  in  the  trial  court  at  the  time  the  ques- 
tions were  asked.  It  Is  urged  that  It  was 
proper  to  show  that  deceased  expended  a  por- 
tion of  his  earnings  on  account  of  other 
children,  thus  diminisliing  the  amount  of  dam- 
age to  these  plaintiffs.  If  this  was  the  ob- 
ject of  counsel  in  asking  the  questions,  they 
should  have  so  informed  the  court  for  the 
questions  themselves  indicated  no  such  pur- 
pose, and  the  object  sought  could  only  have 
been  attained  by  subsequent  and  ulfferent 
questions.  The  action,  however,  was  neces- 
sarily for  the  aggregate  damage  to  all  the 
heirs  of  the  deceased.  Our  law  allows  but  a 
single  action  in  such  cases,  and  In  that  ac- 
tion the  damage  to  all  heirs  is  recoverable. 
So  far,  therefore,  as  the  question  of  damago 
is  concerned,  the  only  possible  effect  of  an- 
swers showing  tiie  existence  of  other  chil- 
dren would  be  to  enhance  rather  than  to  di- 
minish the  damage.  They  could  not  dimlnlab 
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the  dnmage,  bnt  tbey  might  possibly  enhance 
It  by  showing  the  loss  to  such  other  children 
of  services  on  the  part  ot  deceased  having  a 
pecuniary  value.  We  cannot  see  that  the 
court  erred  to  the  prejudice  of  defradant  In 
sustaining  the  objections  to  the  questions. 
2.  On  December  24,  1902,  the  deceased, 
while  crossing  Howaird  street  at  the  corner 
of  Eighth  street,  was  run  into  by  a  runaway 
horse  attached  to  a  buggy,  belonging  to  de- 
fendant, and  knocked  down  and  Injured.  It 
is  not  questioned  here  that  the  runaway  oc- 
curred by  reason  of  the  negligence  of  de- 
fendant's employ^,  who  was  using  the  horse 
and  buggy  In  the  course  of  his  employment, 
and  who  had  left  the  horse  standing  without 
being  hitched  In  front  of  a  house  where  he 
was  making  a  delivery  for  defendant  Plain- 
tilts'  claim  was  that  the  Injuries  there  re- 
ceived by  deceased  were  the  cause  of  his 
death.  The  vwdlct  of  the  jury  in  favor  of 
plaintiffs  was  a  finding  In  accord  with  this 
claim.  The  contention  that  the  evidence  was 
Insnffldent  to  support  such  a  conclusion  can- 
not be  upheld.  The  deceased  was  63  years 
of  age,  apparently  in  good  health,  was  never 
sick,  and  attended  to  his  business  every  day. 
There  was  evidence  that  he  was  hit  by  a 
front  wheel  of  the  buggy,  knocked  several 
feet  and  run  over  by  the  wheels,  that  his 
face  was  badly  bruised  and  a  leg  Injured, 
and  that  blood  appeared  to  be  coming  from 
his  mouth  and  one  ear.  He  was  immediately 
taken  to  the  receiving  hospital,  and  thence, 
on  the  same  day,  to  Mt  Zion  Hospital,  where 
he  remained  under  treatment  until  January 
21,  1903.  On  the  last-named  day  he  was 
taken  to  a  private  hospital,  where  he  remain- 
ed under  treatment  until  February  14,  1903, 
when  he  died.  An  autopsy  was  held.  The 
only  evidence  as  to  the  immediate  cause  of 
death  was  that  of  the  attending  physician. 
Dr.  Rosenstlm,  whose  conclusion  was  based 
entirely  upon  what  be  saw  and  ascertained 
at  the  autopsy.  He  testified  that  the  deceased 
died  from  purulent  cerebral  meulngltis,  or. 
In  other  words,  a  suppurated  inflammation  of 
the  membranes  covering  the  brain.  He  fur- 
ther testified  that  the  autopsy  disclosed  an 
incised  wound  on  the  "left  side  of  the  knee 
joint"  In  which  was  some  gauze,  and  a  wound 
over  one  of  the  eyes  that  was  not  entirely 
healed,  and  which  was  surfaced  with  proud 
flesh.  In  response  to  a  hypothetical  ques- 
tion, embracing  the  disclosures  of  the  autop- 
sy as  testified  to  by  him,  and  the  facts  al- 
ready stated  as  to  the  injuries  received  at 
the  time  of  the  accident  and  the  subsequent 
treatment  and  death,  he  testified  substan- 
tially that  the  Injuries  were  certainly  suffi- 
cient to  cause  death,  and  the  history  of  the 
case  would  Indicate  that  the  inflammation 
of  the  brain  causing  the  death  was  caused  by 
such  injuries.  Opposed  to  this  was  the  tes- 
timony of  four  experts,  who  testified  that 
they  could  not  say  from  the  history  of  the 
case  disclosed  by  the  hypothetical  question 
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that  the  Inflammation  of  the  brain  was  due 
to  the  Injuries.  One  of  them  testified  that 
he  did  not  think  such  injuries  would  cause 
such  a  result,  but  would  not  say  positively 
that  they  did  not  They  generally  agreed 
that  they  might,  but  that  such  a  result  was 
very  unusuaL  It  appears  from  all  the  evi- 
dence that  such  an  Inflammation  may  be  due 
to  a  great  variety  of  causes.  It  may  come 
from  an  injury  to  the  head,  or  may  be  due 
to  germs  from  any  distant  wound  which  has 
become  infected,  or  to  a  disease  of  the  ear, 
nose,  or  throat,  or  it  may  follow  pneumonia 
or  tuberculosis,  or  it  may  be  the  direct  effect 
of  the  infections  disease  sometimes  called 
cerebro-spinal  meningitis  and  sometimes  spot- 
ted fever,  which  has  been  epidemic  In  some 
parts  of  the  country.  There  Is  absolutely 
nothing  In  the  evidence  to  Indicate  the  ex- 
istence of  any  cause  for  the  inflammation  (A 
the  brain  other  than  the  Injuries  received  by 
deceased  from  the  runaway.  The  effect  of 
the  evidence  of  defendant's  experts  Is  that 
such  Injuries  might  possibly  have  produced 
such  a  result,  and  the  positive  evidence  of 
plaintiffs'  expert  is  that  the  history  of  the 
case  indicated  that  they  did  produce  that 
result.  In  the  absence  of  any  other  sufficient 
cause  appearing  to  exist  such  appears  to  be 
the  reasonable  conclusion  in  the  Ught  of  the 
facts.  We  certainly  would  not  be  justified 
In  holding  that  there  was  no  sufficient  basis 
for  a  conclusion  to  that  effect  on  the  part 
of  the  Jury. 

3.  Dr.  Carson,  an  expert  witness  for  de- 
fendant testified  without  other  showing  of 
his  qualifications  than  that  he  had  been  a 
physician  since  the  year  1901,  and  was  prac- 
ticing at  the  Southern  Pacific  Hospital  He 
testified  that  he  could  not  say  from  the  facts 
stated  in  the  hyimthetlcal  question  that  the 
meningitis  came  from  the  Injuries,  or  that 
there  was  infection  in  the  knee  wound  or 
head  wound,  and  that  infection  causing  menl- 
gitis  ought  not  to  have  resulted  from  either  of 
such  wounds.  He  further  testified  that  he 
had  never  seen  such  a  result  from  such  in- 
juries to  the  head  or  knee.  He  was  then 
asked:  "What  experience  have  you  had  with 
head  injuries?"  "What  experience  have  you 
had  with  knee  Injuries?"  Objections  to  these 
questions  by  plaintiffs,  on  the  ground  of  In- 
competency, irrelevancy  and  Immateriality, 
were  sustained.  There  can  be  no  doubt  that 
a  party  producing  an  expert  witness  has  the 
right  to  question  him  as  to  his  experience  In 
the  particular  matters  concerning  which  he  Is 
to  be  examined,  not  only  for  the  purpose  of 
establishing  the  competency  of  the  witness  to 
the  satisfaction  of  the  court  but  also  for  the 
purpose  of  making  plain  the  strength  of 
the  witness'  grounds  of  knowledge  and  the 
reason  for  trusting  his  belief.  Although  one 
holding  a  license  to  practice  medicine  and 
surgery  may,  by  reason  of  that  fact  alone, 
be  sufficiently  an  expert  to  testify  as  to  the 
probable  effect  of  certain  tojurles,  the  fact 
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that  he  has  had  tinnsually  great  practical  ex- 
perience In  the  particular  matter  ag  to  which 
he  testifies  would  undoubtedly  add  some- 
what to  the  weight  of  hig  testimony,  and  it 
Is  a  legitimate  and  proper  method  of  strength- 
ening his  testimony,  one  tending  to  the  do- 
ing of  substantial  justice.  See  Wlgmore  on 
Evidence,  §§  562,  655.  The  objections  to  the 
questions  should  have  been  overruled.  We 
are  of  the  opinion,  however,  that  the  matter 
was  not  of  sufficient  Importance  to  warrant 
a  reversal.  The  effect  of  all  the  evidence  in 
the  case  was  to  plainly  show  that  cerebral 
inflammation  could  be  caused  by  the  Injur- 
ies so  long  after  their  infliction  (52  days)  only 
by  reason  of  some  Infection  of  the  wounds 
and  the  transmission  of  the  germs  to  the 
brain,  and  that  this  was  a  very  rare  occur- 
rence where  the  wounds  were  properly  cared 
for.  The  mere  fact  that  the  witness  had  dur- 
ing his  two  or  three  years'  practice  seen  many 
cases  of  such  injuries,  while  technically  ad- 
missible in,  evidence,  was,  under  the  circum- 
stances, of  no  practical  Importauce,  and  would 
not  have  added  materially  to  the  effect  of 
the  evidence  given  on  behalf  of  the  defend- 
ant It  is  to  be  observed,  in  this  connection, 
that  the  question  was  limited  to  head  and 
knee  injuries.  There  was  no  good  reason  for 
such  limitation.  The  theory  being  that  such 
inflammation  may  result  from  an  Infected 
wound  on  any  part  of  the  body,  practical 
experience  with  wounds  generally,  wherever 
situate,  was  the  matter  to  be  inquired  into  In 
this  connection,  and  answers  to  the  limited 
questions  asked  the  witness  would  not  have 
fully  covered  the  matter,  and  would  not  have 
been  as  Important  in  the  case  as  answers  to 
general  questions  relative  to  wounds  wher- 
ever situated. 

4.  The  employe  of  defendant  through  whose 
negligence  the  runaway  occurred  testified  on 
behalf  of  defendant  He  said  that,  after  cap- 
turing the  runaway  horse,  he  drove  back  to 
the  scene  of  the  accident  and  was  there  told 
that  "the  man  was  more  scared  than  injured," 
and  that  he  remained  around  there  until  the 
ambulance  came  and  took  him  away.  On 
cross-examination,  he  was  asked  whether  he 
ever  made  any  Inquiries  as  to  who  the  man 
was  that  was  hurt  who  his  people  were  or 
where  they  lived,  and  whether  he  ever  saw 
the  man  from  the  time  he  was  hurt  until  he 
died,  and,  over  proper  objections,  answered 
these  questions  in  the  negative.  It  may  be 
conceded  that  there  was  nothing  in  the  evi- 
dence given  on  direct  examination  that  would 
render  this  proper  cross-examination,  and  cer- 
tainly failure  on  the  part  of  the  employs  to 
make  subsequent  inquiry  as  to  the  condition 
of  a  person  injured  by  his  negligence,  or  as 
to  his  relatives,  or  the  place  where  they  liv- 
ed, or  bis  failure  to  subsequently  visit  the 
Injured  person,  was  not  a  matter  relevant  to 
any  issue  in  the  case,  or  chargeable  in  any 
way  against  the  employer.  But  it  Is  incon- 
ceivable that  this  testimony  could  have  oper- 


ated to  the  prejudice  of  defendant  It  at 
most  tended  to  show  an  indiffetenoe  sal>8e- 
qnent  to  the  accident  on  the  part  of  the  em- 
ploye to  the  consequences  following  the  in- 
juries that  had  been  inflicted  by  reason  of 
his  alleged  negligence,  and  In  no  degree  re- 
flected on  the  defendant  or  strengthened  the 
case  of  plaintiffs.  The  situation  is  very  differ- 
ent from  that  presented  in  Llssak  ▼.  Crocker 
Estate  Co.,  119  Cal.  444,  51  Pac.  688,  where 
a  subsequent  declaration  of  an  employe  im- 
properly admitted  was  of  the  character  tend- 
ing to  charge  the  defendant  with  negligence, 
and  also  from  the  situation  presented  in 
Smith  v.  Westerfleld,  88  Cal.  382,  26  Pac  206, 
where  Incompetent  evidence  bearing  directly 
on  the  main  point  In  Issue  was  erroneously 
received.  It  is  too  well  settled  to  require  dis- 
cussion that  a  judgment  will  not  be  reversed 
on  account  of  an  error,  where  It  la  apparent 
that  no  substantial  right  of  the  appellant 
could  have  l)een  prejudicially  affected  there- 
by. 

5.  Dr.  Rosenstlm  testified  for  plaintiffs  that 
a  reasonable  charge  for  the  medical  services 
rendered  by  him  to  the  deceased  was  $500^ 
and  that  he  thought  the  charges  for  the  hos- 
pital services  would  be  $150  or  $200.  This 
testimony  came  in  without  objection.  On 
cross-examlnatlcn  he  testified  that  none  of 
these  charges  had  been  paid,  and  that  he  did 
not  know  the  amount  charged  against  de- 
ceased at  the  hospital.  Defendant  then  mov- 
ed that  the  testimony  as  to  the  fees  and 
hospital  bill  be  stricken  out  on  the  ground 
they  had  not  been  paid,  and  that  no  liability 
on  the  part  of  plaintiffs  to  pay  them  had  been 
shown.  The  motion  was  denied,  and  this 
ruling  of  the  court  is  assigned  as  error  on  thia 
appeal.  We  have  no  doubt  that  the  evidence 
was  improper.  It  may  be  doubted  whether 
In  an  action  of  this  character  money  expend- 
ed In  medical  or  surgical  treatment  of  the  de- 
ceased can  ever  be  a  proper  element  of  dam- 
age. However  this  may  be,  certainly  plain- 
tiffs cannot  recover  for  such  charges  where 
they  have  never  been  paid  by  them,  and  plain- 
tiffs are  In  no  way  liable  therefor,  and  have 
incurred  no  loss  on  account  thereof. 

Defendant  is,  however,  precluded  from  urg- 
ing this  error  as  a  ground  for  reversal.  Be- 
fore closing  their  case,  plaintiffs  themselves 
moved  the  court  that  the  evidence  be  stricken 
out  Defendant  objected  thereto,  saying:  "We 
do  not  consent  to  that  The  evidence  is  be- 
fore the  jury,  and  it  cannot  be  withdrawn." 
The  court  thereupon  denied  the  motioa  Sub- 
sequently plaintiffs  again  moved  that  the  evi- 
dence be  stricken  out  and  that  the  jury  be 
instructed  to  disregard  the  same.  Defendant 
again  objected.  The  court  then  stated  that  it 
had  concluded  to  instruct  the  jury  to  disre- 
gard the  testimony,  and  defendant  excepted. 
These  objections  of  the  defendant  constituted 
an  effectual  waiver  of  the  error  of  the  court 
Kahn  v.  Triest-Rosenberg  Cap  Co.,  139  CaL 
340,  73  Pac.  164;  Mitchell  T.  Davis,  23  Cal. 
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384.  The  fact  that  some  little  time  Inter- 
vened between  the  denial  of  defendant's  mo- 
tion and  ttie  subsequent  motions  of  plaintiffs 
(bow  much  does  not  appear)  does  not  mate- 
riaily  differentiate  this  cose  from  those  cited. 

6.  Dr.  Boslcowitz,  the  emergency  surgeon  at 
the  Central  Emergency  Hospital  when  the  de- 
ceased was  brought  there  on  December  24, 
1902,  testified  for  defendant  He  stated  that 
he  then  examined  the  deceased,  and  obserred 
the  injuries  from  which  he  was  suffering. 
He  was  then  asked:  "Will  yon  state  to  the 
court  and  Jury  whether  or  not  in  your  opin- 
ion the  Injuries  that  yon  then  found  said 
Moses  Farmer  to  be  suffering  from  were  suffi- 
cient to  cause  death?"  An  objection  to  this 
question  was  sustained.  It  may  be  conceded, 
for  the  purposes  of  this  decision,  that  the 
witness  was  not  disqualified  from  testifying 
by  reason  of  subdivision  4  of  section  1881  of 
the  Code  of  Civil  Procedure,  and  that  the 
question  was  proper.  The  effect  of  the  sub- 
sequent testimony  of  the  witness  was  to  sub- 
stantially cover  the  matter,  and  defendant 
oould  not  have  been  prejudiced  by  the  ruling. 
There  was  no  conflict  in  the  evidence  as  to  the 
nature  of  the  injuries  received  by  deceased, 
and  the  hypothetical  questions  asked  the  wit- 
nesses by  plaintiffs  and  defendant,  stating  the 
Injuries  and  the  history  of  the  case,  were  in 
all  substantial  respects  the  same.  Dr.  Bos- 
kowltz  woe  asked  this  question,  and  answer- 
ed: "I  don't  think  that  those  injuries  would 
cause  death."  For  all  practical  purposes, 
this,  together  with  bis  subsequent  testimony 
in  support  of  bis  opinion,  was,  under  the 
circumstances,  a  complete  answer  to  the  ques- 
tion objected  to. 

7.  Complaint  is  made  because  of  the  court's 
refusal  to  give  a  requested  instruction  as  to 
the  duty  of  a  pedestrian  entering  upon  a 
street  crossing.  We  are  satisfied  that,  under 
the  facts  of  this  case,  the  requested  instruc- 
tion had  no  proper  application. 

8.  We  see  no  ground  for  reversal  in  the 
denial  of  the  motion  made  during  cross-ex- 
amination of  Mrs.  Salmon  to  strike  out  on  the 
ground  that  it  was  hearsay  all  of  her  testi- 
mony as  to  the  earnings  of  the  deceased,  and 
his  expenditures  for  provisions  for  the  house- 
hold of  which  he,  Mrs.  Salmon,  her  husband, 
and  her  sister  were  the  members.  Her  only 
testimony  as  to  earnings  and  expenditures 
on  direct  examination  was  as  follows:  "My 
father  took  care  of  and  supported  my  sister, 
ond  also  assisted  in  my  support  •  •  •  He 
would  sometimes  earn  $2  a  day  and  sometimes 
$3.  When  be  was  working,  he  would  pur- 
chase the  groceries,  meats,  and  necessaries  of 
life.  When  my  husband  worked,  he  would 
purchase  them.  My  father  was  good  to  me 
and  to  my  sister.  He  spent  bis  evenings  at 
borne,  and  from  the  time  my  sister  was  bom 
she  lived  with  my  father,  and  he  provided 
for  her  schooling  and  education."  The  cross- 
examination  disclosed  no  reason  for  holding 
that  tlie  knowledge  of  the  witness  was,  as  to 


any  of  this  testimony,  based  entirely 'on  any 
declarations  made  to  ber  by  deceased  or  any 
other  person. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:    SHAW,  J. ;  SLOSS,  J. 

«  Cal.  App.  61* 

THOMAS  V.  SUPERIOR  COURT  OF  CITI 

AND  COUNTY  OF  SAN  FRANCISCO 

et  al.    (S.  F.  4,805.) 

(Supreme  Court  of  California.    Dec.  12,  1907.) 

JUDOMEKI^DE]rAUI.T— OrENINO  TUIE  FOB  AP- 
PLICATION. 

Service  and  filing  of  a  notice  within  six 
months  after  the  taking  of  a  judgment  that  ap- 
plication will  be  made  on  a  specified  day  after 
the  expiration  of  the  six  montlis,  to  vacate  the 
Judgment,  is  not  an  application  within  six 
months  within  Code  Civ.  Proc.  §  473,  authoris- 
ing the  vacation  of  certain  judgments  where 
application  therefor  is  made  within  six  mouths 
alter  the  taking  of  Judgment. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  (bounty  of  San  Francisco;  B.  P. 
Mogan,  Judg& 

Application  by  Carl  Thomas  for  a  writ  of 
prohibition  against  the  superior  court  of  the 
state  of  California  In  and  for  the  city  and 
county  of  San  Francisco  and  another.  The 
district  court  of  appeal  made  the  writ  jier- 
emptory,  and  defendants  petition  for  rehear- 
ing in  the  Supreme  Court    Denied. 

The  following  is  the  opinion  of  Cooper,  P. 
J.,  of  the  Court  of  Appeal,  in  which  Kerri- 
gan and  Hall.  JJ„  concur. 

"Application  for  a  writ  of  prohibition.  The 
facts  as  stated  In  the  verified  petition,  and 
not  denied,  are  as  follows:  Petitioner  com- 
menced an  action  in  the  superior  court  against 
the  California  Fruit  Distillery  Association,  B. 
Goldberg,  and  others,  for  the  purpose  of  re- 
covering Judgment  upon  the  facts  stated  In 
his  complaint,  whereupon  a  summons  was 
duly  issued  and  served.  A  demurrer  which 
had  been  interposed  by  defendants  above 
named  was  overruled,  and  said  defendants 
were  allowed  10  days  in  which  to  answer. 
On  January  16,  1907,  the  said  defendants 
having  failed  to  answer,  their  default  was 
entered,  and  on  the  following  day  Judgment 
was  entered  upon  such  default  against  Gold- 
berg for  $1,179.10,  and  against  the  California 
Fruit  Distillery  Association  for  $1,180.83.  On 
the  2oth  day  of  January,  1907,  the  said  de- 
fendants named  served  and  filed  a  notice  of 
motion  to  set  aside  the  default  and  Judg- 
ment so  entered  against  them,  and  the  matter 
coming  regularly  on  for  bearing  on  June  0, 
1907,  the  court  duly  made  an  order  denying 
the  motion  to  set  aside  the  default  and  Judg- 
ment which  order  was  duly  entered.  On 
July  12,  1907,  the  said  defendants  served  up- 
on plaintiff  a  notice  of  appeal  from  the  said 
Judgment  and  from  the  order  refusing  to 
vacate  the  same  and  set  aside  the  default 
Appeal  was  perfected  by  filing  the  notice  and 
giving  the  prox)er  undertaking. 
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*'On  July  18, 190T,  the  said  defendants  serv- 
ed and  filed,  without  permission  of  the  court, 
a  second  notice  of  motion,  to  the  effect  that 
on  the  19th  day  of  July,  '1907,  they  would 
move  the  court  to  set  aside  the  said  default, 
and  vacate  the  said  Judgment  in  said  action. 
On  September  14,  1907,  the  said  appeals  of 
said  defendants  from  the  Judgment  and  order 
refusing  to  set  aside  said  default  were  by  the 
written  request  of  said  defendants'  attorneys 
dismissed  by  this  court,  and  said  dismissal 
duly  entered  of  record.  The  said  superior 
court  Is  about  to  proceed,  and,  unless  pro- 
hibited, will  proceed,  to  hear  the  said  second 
application  to  vacate  said  Judgment,  and  set 
aside  said  default  The  only  question  Is 
as  to  the  Jurisdiction  of  the  superior  court 
to  hear  and  determine  tbe  said  second  motion. 

"The  Judgment  entered  In  the  superior 
court  became,  when  entered,  valid  and  bind- 
ing upon  the  parties,  and  it  would  so  con- 
tinue unless  set  aside  or  reversed  by  the 
court  In  which  It  was  entered,  or  by  some 
appropriate  proceeding  on  appeal,  or  by  a 
direct  attack  In  a  court  having  Jurisdiction. 
The  dismissal  of  the  appeal  In  this  coiu-t  was 
not  made  without  prejudice.  In  such  case  it 
was,  In  effect,  an  aflBrmance  of  the  Judgment 
and  of  the  order  refusing  to  set  aside  the  de- 
fault Code  CHv.  Proc.  S  955;  Ritzman  v. 
Bumham,  114  CaL  522,  46  Pac.  879.  The 
motion  to  set  aside  the  default,  having  thus 
been  affirmed  In  this  court  became  final 
between  the  parties,  and  res  adjudicata. 
Wheeler  v.  Eldred,  137  Cal.  37,  69  Pac.  619. 
Having  once  been  fairly  before  the  court, 
and  adjudicated  between  the  parties.  It  can- 
not afterwards  be  litigated  even  upon  grounds 
not  disclosed  In  the  former  motion.  Greer  v. 
Greer,  142  Cal.  523,  77  Pac.  1106.  In  this 
case  the  defendants  were  given  due  notice, 
and  the  right  to  appear  and  defend  when  the 
summons  was  served  upon  them.  After  their 
demurrer  was  overruled,  they  were  given 
time  to  answer.  When  their  time  for  an- 
swering had  expired  and  Judgment  entered 
against  them  by  default,  they  availed  them- 
selves of  tbe  right  given  them  by  tbe  law 
to  move  for  relief  from  the  default.  The 
court  heard  them  and  the  evidence  offered  in 
support  of  their  motion.  Then  and  there  was 
the  time  to  fully  show  all  the  facts  that  might 
in  any  way  have  excused  their  default 
whether  by  Inadvertence,  mistake,  or  excus- 
able neglect  The  court  decided  against  them 
on  this  motlcm,  and  the  decision  has  been 
affirmed.  It  must  be  presumed  to  be  correct 
It  cannot  aaraln  be  appealed  from,  nor  can 
the  trial  court  again  review  it  If  a  trial 
court  after  a  Judgment  has  become  final, 
can  set  It  aside,  or  relieve  from  it  there 
would  be  no  end  to  the  matter.  The  case  of 
Kirby  V.  Superior  Court  C8  Cal.  004,  10  Pac 
119,  is  conclusive  of  this. 

"The  writ  Is  made  peremptory,  and  the  su- 
perior court  of  the  city  and  county  of  San 
Francisco,  and  Hon.  E.  P.  Mogan,  one  of  the 
Judges  thereof,  are  commanded  to  refrain 


from  further  proceedings  In  tbe  mattej  ot 
hearing  said  motion." 

8.  G.  Wright  and  Bobinson  &  Bobinson,  for 
petitioners.  Mastlck  &  Partridge,  for  re- 
spondent 

PER  CURIAM.  The  petition  for  rehearing 
In  this  court  after  decision  in  the  District 
Conrt  ot  Appeal  Is  denied.  In  denying  the 
application  we  do  not  wish  to  be  understood 
as  giving  assent  to  the  proposition  that  a 
trial  court  has  not  Jurisdiction  to  entertain 
a  second  application  for  relief  from  a  Judg- 
ment, made  in  due  time  under  section  473, 
Code  Civ.  Proc.,  although  it  had  denied  the 
former  application,  and  its  ruling  thweon 
had  been  affirmed  on  appeal.  In  the  case  at 
bar,  the  second  application,  the  hearing  of 
which  Is  prohibited  by  tbe  Judgment  of  the 
Court  of  Appeal,  was  not  made  within  the 
time  prescribed  by  section  473,  Code  Civ. 
Proc,  the  only  thing  done  in  the  matter  prior 
to  the  expiration  of  the  six  months  being 
the  serving  and  filing  of  a  notice  of  motion 
that  such  application  would  be  made  on  a  day 
after  the  expiration  of  the  six  months. 

This  was  not  the  making  of  the  application 
within  tbe  six  months  (Spencer  v.  Branham, 
109  Cal.  339,  41  Pac  1095);  and  the  trial 
court  could  not  pn^erly  grant  the  applica- 
tion. 


a  Cal.  App.  (10 
MANN  V.  MANN.     (Civ.  374.) 

(CJourt   of   Appeal,    First   District    California. 
Oct.  11,  1907.) 

DivoBCE  —  Judgment  —  Amendment— Statu- 
tory Pnovisioxs. 

Plaintiff,  wife,  in  divorce  was  nonsuited,  the 
court  stating  tbat  a  restraining  order,  under 
which  money  due  on  a  policy  covering  property 
which  had  been  burned  was  being  held,  would 
not  be  released,  as  the  court  had  agreed  that 
payment  of  plaintiff's  counsel  fee  should  be 
made  out  of  the  money,  and  that  it  would  at  a 
later  date  entertain  a  motion  to  provide  for  the 
support  of  plaintiff  and  her  minor  daughter. 
Thereafter  the  judge  signed  a  formal  judgment 
of  nonsuit,  and_  vacation  of  the  restraining  order, 
on  representation  by  defendant's  attorney  that 
he  would  collect  tbe  policy  and  have  the  money 
in  court  on  the  day  set  for  the  motion  for  main- 
tenance. On  that  motion,  tbe  court  made  an 
order  directing  specified  payments  for  the  main- 
tenance of  plaintiff  and  daughter  and  counwl 
fees.  S-ubsequently  the  court  on  motion,  amend- 
ed the  judgment  of  nonsuit,  and  vacation  of  tbe 
restraining  order,  by  incorporating  therein  the 
provisions  of  the  order  for  maintenance.  Held, 
that  the  court  was  not  authorized  by  Code  Civ. 
Proc.  §  473,  under  which  the  amendment  was 
made,  providing  tbat  the  court  may  relieve^  a 
party  from  a  judgment  taken  against  him 
through  his  mistake,  surprise,  or  excusable  neg- 
lect to  make  the  order  amending  the  judgment. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham, Judge. 

Divorce  by  Rebecca  Mann  against  Harry 
Mann.  Plaintiff  was  nonsuited,  and  from 
an  order  under  Code  Civ.  Proc.  §  473,  amend- 
ing the  Judgment  by  incorporatlug  therein 
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the  provisions  of  an  order,  subsequfently  en- 
tered, for  the  maintenance  of  plaintiff  and 
her  minor  daughter,  defendant  appeals.  Or- 
der reversed. 

George  H.  Babrs,  for  appellant  Berry  & 
Brady,  for  respondent 

KEKEIGAN,  J.  June  15,  1906,  plalntffl 
commenced  an  action  for  divorce.  At  that 
time  there  were  two  children  of  the  parties — 
a  girl,  Celia,  of  the  age  of  13  years,  and  a 
boy,  Allen,  of  the  age  of  11  years.  When 
the  complaint  was  filed,  a  restraining  order 
was  Issued,  directed  to  the  Phoenix  Insurance 
Company  of  London.  This  company  had  Is- 
sued a  policy  of  Insurance  for  $1,500,  cover- 
ing property  of  the  plaintiff  and  defendant, 
which  property  had  been  destroyed  by  fire 
April  18,  1906.  This  cause  was  tried  August 
20, 1906,  and  after  the  plaintiff  had  Introduc- 
ed her  testimony  the  court  granted  defend- 
ant's motion  for  a  nonsuit  This  order  was 
entered  upon  the  minutes  on  August  20, 1006, 
and  on  the  same  day  entered  on  the  register 
of  actions  In  the  office  of  the  county  clerk. 
The  court  stated  at  the  time  the  motion  for  a 
nonsuit  was  granted  that  the  restraining  or- 
der, under  which  the  money  due  on  the  in- 
surance policy  was  being  held,  would  not  be 
released,  as  the  court  had  previously  agreed 
to  make  provision  for  the  payment  of  plain- 
tiff's counsel  fee  out  of  said  money,  and  that 
It  would,  at  a  later  date,  entertain  a  motion 
to  make  provision  for  the  support  of  plaintiff 
and  her  minor  daughter.  September  14, 1906, 
the  attorneys  for  the  respective  parties  here- 
to met  In  the  chambers  of  the  trial  judge,  and 
the  attorney  for  the  defendant  requested  the 
Judge  to  sign  a  formal  judgment  of  nonsuit, 
and  to  vacate  the  restraining  order.  The  re- 
quest was  granted  without  objection  from 
the  attorney  for  the  plaintiff,  and  upon  repre- 
sentation by  Mr.  Jacob  Samuels,  defendant's 
attorney,  that  Samuels  would  collect  the 
money  due  on  said  Insurance  policy,  and 
have  the  same  in  court  September  28,  1906, 
which  was  the  day  set  for  the  bearing  of  the 
motion  to  make  provision  for  the  mainte- 
nance of  the  plaintiff  and  the  said  minor 
daughter.  Defendant  was  not  present  at  the 
meeting  on  September  14,  1906,  and  it  does 
not  appear  that  he  ever  authorized  bis  at- 
torney to  enter  Into  any  agreement  whereby 
he  should  be  bound  to  pay  any  money.  Sub- 
sequently, and  without  the  knowledge  of  his 
attorney,  the  defendant  obtained  a  certified 
copy  of  the  order  releasing  the  Insurance 
money,  collected  the  same,  and  refused  to 
make  It  subject  to  the  order  of  the  court 
September  28,  1006,  the  court  made  an  order, 
directing  the  defendant  to  pay  forthwith  to 
plaintiff  the  sum  of  $150  for  the  maintenance 
of  herself  and  the  said  minor  daughter,  the 
sum  of  $75  for  plaintiff's  counsel  fees,  and 
a  further  sum  of  $150  per  month,  commen- 
cing October  28,  1900,  for  the  further  main- 
tenance and  support  of  said  plaintiff  and  said 


minor  daughter.  Subsequently  the  court,  up- 
on motion,  under  section  473  of  the  Code  of 
Civil  Procedure  amended  the  judgment  of 
September  14,  1906,  by  Incorporating  there- 
in the  provisions  of  the  order  of  September 
28th.    The  appeal  is  taken  from  this  order. 

The  part  of  section  473  of  the  Code  of 
Civil  Procedure  relied  upon  by  respondent 
reads  as  follows:  "The  court  may  ♦  •  • 
upon  such  terms  as  may  be  Just  relieve  a 
party  from  a  Judgment  order  or  other  pro- 
ceeding taken  against  him  through  his  mis- 
take. Inadvertence,  surprise,  or  excusable 
neglect;  provided  that  application  therefor 
be  made  within  a  reasonable  time,  but  in  no 
case  exceeding  six  months  after  such  Judg- 
ment order  or  proceeding  was  taken."  Un- 
der the  terms  of  section  136  of  the  Civil  Code 
the  court  could  have  denied  the  divorce,  and 
provided  support  for  the  wife  and  minor  chil- 
dren of  the  defendant  or  any  of  them.  When 
the  motion  for  nonsuit  was  granted  on  Au-' 
gust  20th,  doubtless  the  Judge  had  1h.l9  sec- 
tion in  mind,  and  supposed  he  was  proceed- 
ing thereunder.  Whatever  may  have  been 
the  effect  of  this  action  of  the  court,  it  was 
disregarded  by  all  concerned,  and  In  the 
formal  judgment  of  nonsuit,  which  was  made 
and  entered  September  14th,  there  is  no  men- 
tion of  the  subject  of  maintenance. 

We  think  the  court  had  no  Jurisdiction  to 
make  the  order  of  April  22,  1907,  amending 
the  Judgment  See  Egan  T.  Egan,  90  Cal.  16, 
27  Pac.  22;  Dyerville  Mfg.  Co.  v.  Heller,  102 
Cal.  615,  36  Pac.  928;  First  National  Bank 
V.  Dusy,  110  Cal.  69,  ^  Pac.  476;  O'Brien  v. 
O'Brien,  124  Cal.  422,  57  Pac.  225.  This  last- 
mentioned  case  was  an  action  for  divorce.  In 
which  the  trial  Judge  filed  with  the  clerk 
July  8, 1895,  a  paper  entitled  "Memorandum  of 
Decision,"  which  set  forth,  among  other  things, 
that  the  plaintiff  was  ^itltled  to  a  divorce, 
and  that  the  question  of  alimony  and  coun- 
sel fees  vras  reserved  for  further  considera- 
tion. On  the  same  day  a  minute  order  was 
entered  as  follows:  "This  case  having  been 
heretofore  submitted  for  consideration  and 
decision  and  taken  nnder  advisement  and 
now  the  court  being  fully  informed  and  Iiav- 
ing  fully  considered  the  same,  it  is  hereby  or- 
dered that  the  marriage  heretofore  and  now 
existing  between  the  defendant  and  plaintiff 
be  and  the  same  is  hereby  dissolved,  and  a 
decree  of  divorce  granted  to  plaintiff  on  the 
ground  of  extreme  cruelty  of  the  defendant 
toward  the  plaintiff.  It  is  further  ordered 
that  the  question  of  counsel  fees  and  alimony 
be  reserved  for  future  consideration  and  de- 
cision. See  memorandum  of  decision  on  file 
herein."  July  25,  1895,  formal  findings  of 
fact  and  conclusions  of  law  were  signed  and 
filed,  upon  which  judgment  was  entered.  In 
these  findings  no  mention  was  made  of  coun- 
sel fees  or  alimony.  February  18,  1897,  the 
court  made  an  order  amending  the  decree  of 
July  25,  1895,  nunc  pro  tunc,  by  Inserting  at 
the  end  thereof  the  following:    "It  Is  ordered 

that  the  question  of  alimony  and  i 
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be  reserved  for  further  consideration.  ♦  ♦  •" 
An  appeal  was  taken  from  this  order,  and  the 
Snpreme  Court  said:  "We  think  from  the 
evidence  upon  which  the  order  here  in  ques- 
tion was  made  it  clearly  appears  that  the  de- 
cree entered  July  25th  as  signed  by  the  Judge, 
was  his  last  direction  to  the  cleric,  and  was 
the  decision  In  the  case.  ♦  •  •  If  error 
was  committed  in  rendering  the  judgment,  it 
was  a  judicial  error,  which  could  be  remedied 
only  by  appeal  or  motion  for  a  new  trial." 

In  the  case  of  Dyerville  Mfg.  Co.  v.  Heller, 
supra,  the  judgment  was  entered  upon  the 
stipulation  of  the  parties.  Nearly  eight 
months  afterward  upon  motion  the  judgment 
was  modified,  on  the  ground  that  the  decree 
was  in  excess  of  the  stipulation  and  the 
prayer  of  the  complaint,  and  had  been  inad- 
vertently entered.  While  the  Supreme  Court 
in  that  case  held  that  the  trial  court  under 
section  473  of  the  Code  of  Civil  Procedure  had 
no  jurisdiction  to  make  the  order,  neverthe- 
less it  took  pains  to  say:  "When  the  judg- 
ment is  entered  as  rendered,  but  rendered 
in  excess  of  the  stipulation,  as  is  claimed  to 
be  the  case  here,  such  judgment  Is  erroneous, 
and  the  error  one  of  law  committed  at  the 
trial,  the  remedy  for  which  Is  either  by  mo- 
tion for  a  new  trial  or  by  appeal."  Egan  ▼. 
Egan,  supra,  was  a  divorce  case,  in  which 
the  parties,  pending  the  submission  of  the 
matter  to  the  court  for  decision  entered  Into 
a  stipulation  adjusting  their  property  rights, 
but  the  court  refused  to  incorporate  its  terms 
Into  the  decree.  After  the  decision  in  the 
case  had  been  rendered,  a  motion  was  made 
for  an  amendment  of  the  Judgment  under 
section  473  of  the  Code  of  Civil  Procedure, 
which  motion  was  granted.  The  Supreme 
Court,  in  reversing  this  order,  held  that  the 
judgment  was  not  taken  against  the  defend- 
ant through  any  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,  but  that  the  sub- 
ject-matter of  the  stipulation  was  intentional- 
ly excluded  from  the  judgment  by  the  court 
itself  at  the  time  It  rendered  the  Judgment. 
The  facts  in  the  case  at  bar  above  narrated 
do  not  disclose  this  to  be  a  case  in  which  a 
Judgment  has  been  taken  against  a  party 
through  mistake.  Inadvertence,  surprise,  or 
excusable  neglect  There  is  no  element  of 
mistake,  inadvertence,  surprise,  or  excusable 
neglect  in  the  case. 

It  follows  that  the  order  appealed  from 
f-hould  be  reversed,  and  it  is  so  ordered. 

We  concur:    COOPER,  P.  J.;   HALL,  J. 


<  Cal.  App.  633 

FOX  V.  WORKMAN,  City  Treasurer.     (Civ. 
322.) 

(Court  of  Appeal,  Second  District,  California. 

Oct.  14,  1907.     Rehearing  Denied  by  Su- 

preme  Court.    Dec.  12,  1907.) 

L  Mandamus— Grounds  or  Relief. 

Mandamus  lies  only  to  compel  the  perform- 
tnce  of  an  act  which  the  law  specially  enjoins 


as  a  daty  resoltlng  from  an  office,   trust,  or 

station. 

{Ed.  Note.— For  casea  in  point,  see  Ont  Dig. 
vol.  33,  Mandamus,  i  1.] 

2.  Same  —  Pboceedinos — Answer— Effect  Aa 
Evidence. 

Under  Code  Civ.  Proc.  I  1091,  providing 
that  on  mandamus  the  applicant  is  not  precluded 
by  the  answer  from  any  valid  objection  to  its 
sufficiency,  and  may  countervail  it  by  proof,  af- 
firmative allegations  of  a  sworn  answer  not  con- 
troverted, either  by  pleading  or  proof,  are  suffi- 
cient to  sup^rt  toe  judgment,  though  there  l>e 
no  evidence  mtroduced  under  them,  and  to  that 
extent  the  answer  may  be  considered  as  if  it 
were  evidence. 

3.  Sake. 

Where,  in  mandamus  to  compel  the  city 
treasurer  to  sell  lots  to  pay  an  alleged  unpaid 
balance  of  interest  dae  on  street  improvement 
bonds,  there  was  nothing  in  the  record  by  which 
the  court  could  ascertain  the  amount  due  peti- 
tioner, if  it  should  be  determined  that  he  was 
entitled  to  receive  "straight  interest"  on  the  de- 
linquent installments  of  principal  as  claimed, 
or  from  which  the  court  could  determine  that 
the  amount  of  principal  and  interest  collected 
by  the  city  treasurer  and  by  him  tendered  to 
petitioner  was  not  in  full  of  his  claim,  and  the 
street  improvement  t)ond  act  in  providing  the 
form  of  bond  leaves  the  rate  of  interest  in  blank, 
while  the  act  itself  provides  a  maximum  rate 
only,  mandamas  was  properly  denied. 

SEd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
.  33,  Mandamus,  {  37.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  G.  A.  Glbbs,  Judge. 

Application  by  Edwin  R,  Fox  for  a  writ  of 
mandamus  to  compel  William  H.  Workman, 
dty  treasurer,  to  sell  lots  to  pay  an  alleged 
unpaid  balance  of  interest  due  on  street  im- 
provement bonds.  The  application  was  de- 
nied, and,  from  an  order  denying  a  new  trial, 
petitioner  appeals.    Order  affirmed. 

U  M.  Fall,  for  appellant.  Leslie  R.  Hewitt, 
City.  Atty.,  and  John  W.  Sheuk,  for  respond- 
ent. 

TAGGART.  J.  PeUtioner  appUed  to  the 
superior  court  for  a  writ  of  mandate,  wbicli 
application  was  denied.  He  then  moved  (or 
a  new  trial  in  the  said  proceeding,  which  mo- 
tion was  overruled.  This  appeal  is  from  the 
court's  ruling  on  the  motion. 

Petitioner  is  the  owner  and  bolder  of  cer- 
tain street  Improvement  bonds  Issued  by  the 
city  of  Los  Angeles  in  accordance  with  the 
provisions  of  the  street  improvement  bond 
act  as  amended  in  1899.  The  respondent  at 
the  times  hereinafter  mentioned  was  the  city 
treasurer  of  said  dty.  On  October  5,  1901, 
the  owner  of  the  lots  upon  which  said  bonds 
were  a  lien  having  defaulted  In  his  payment 
of  both  principal  and  Interest  due  thereon, 
petitioner  declared  said  bonds  delinqueut, 
and  made  demand  In  writing  upon  respondent 
to  sell  said  lots  as  provided  by  law  to  satisfy 
said  bonds.  The  latter  regularly  published 
notice  of  sale  of  said  property  for  nonpay- 
ment of  said  bonds,  the  time  of  sale  being 
fixed  therein  for  October  29,  1901.  The 
amounts  due  upon  said  bonds,  as  stated  in 
said  notice,  were  $CG8.50  principal,  and  $205.- 
11  Interest,  which  sums  were  in  full  of  all 
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unpaid  principal  and  coupon  Interest,  respec- 
tively, as  shown  upon  the  face  of  said  bonds 
and  the  coupons  attached  thereto.  Owing  to 
a  Judgment  rendered  by  the  8ux>erlor  court  of 
Los  Angeles  county  on  October  15,  1901,  de- 
claring said  bonds  null  and  void,  no  sale  was 
made  under  said  notice,  and  no  further  steps 
taken  by  respondent  in  the  matter.  There- 
after the  Judgment  of  the  superior  court  was 
reversed,  and  said  bonds  were  declared  valid 
by  the  Supreme  Court  on  an  appeal  from  said 
judgment.  Thereupon  the  owner  of  said  lots 
on  September  20,  1004,  paid  to  the  respond- 
ent, and  respondent  received  in  full  satisfac- 
tion of  said  bonds  and  Interest,  the  sum  of 
^6.01,  wblcb,  by  his  answer,  he  tenders  to 
petitioner,  and  alleges  he  is  willing  and 
ready  to  pay  over  to  petitioner  upon  presenta- 
tion and  surrender  of  said  bonds  and  prlnci- 
Tpel  and  Interest  coupons  belonging  thereto. 
Petitioner  contends  that  he  is  entitled  to 
straight  interest  at  the  contract  rate  npon 
the  principal  from  the  date  the  bonds  were 
declared  delinquent  (October  5, 1901)  until  the 
date  of  collection  (September  20,  1904),  and 
that  be  Is  entitled  to  a  writ  of  mandate  com- 
manding the  respondent  to  sell  said  lots  to 
pay  the  unpaid  balance  of  interest  due  ac- 
cording to  this  theory  or  contention.  This 
amount  he  alleges  to  be  $126.04. 

It  is  conceded  that  some  of  the  spedflca- 
tlons  of  insufficiency  of  the  evidence  to  sus- 
tain the  findings  made  by  appellant  are  well 
grounded,  but  that  after  this  concession  is 
made  there  remain  well  sustained  findings 
sufficient  to  support  the  Judgment  If,  as 
appellant  contends,  the  proceeding  in  manda- 
mus is  a  civil  action  and  governed  in  the 
main  by  the  rules  of  practice  in  civil  cases, 
It  must  not  be  forgotten  that  it  is  not  a  civil 
action  which  every  citizen  having  a  cause  of 
action  against  another  may  avail  himself  of. 
Neither  will  it  lie  at  the  suit  of  every  one 
having  a  cause  of  action  against  a  person  oc- 
cupying a  public  office.  It  lies  only  to  com- 
pel the  performance  of  an  act  which  the  law 
specially  enjoins,  as  a  duty  resulting  from  an 
office,  trust,  or  station.  Some  effect  must  be 
given  to  the  provision  of  the  statute  (section 
1091,  Code  Civ.  Proc.)  that  "on  the  trial  the 
applicant  is  not  precluded  by  the  answer 
from  any  valid  objection  to  its  sufficiency, 
and  may  countervail  It  by  proof,  either  in  di- 
rect denial  or  by  way  of  avoidance."  The 
application  of  this  section  leads  to  the  con- 
clusion that  if  the  affirmative  allegations  of 
the  sworn  answer  present  matters  material 
to  the  issue  before  the  court  and  are  not  con- 
troverted, either  by  pleading  or  proof,  they 
are  sufficient  to  support  the  judgment  of  the 
court,  although  no  evidence  be  taken  to  sup- 
port them.  McClatchy  v.  Matthews,  135  Cal. 
276,  67  Pac.  134.  To  this  extent,  then,  the 
answer  may  be  considered  as  If  it  were  evi- 
dence. Bearing  in  mind  that  this  is  not  an 
action  against  W.  H.  Workman  or  the  lot 
owner  to  compel  payment  of  the  amount  of 
Interest  due  on  the  bonds,  but  a  proceeding 


In  mandate  to  compel  the  city  treasurer  to  do 
his  duty,  we  must  look  to  the  statute  to  see 
what  he  can  be  required  to  do  in  this  connec- 
tion under  the  petitioner's  application  for  a 
writ  of  mandate. 

The  record  contains  no  statement  of  the 
rate  of  Interest  which  was  to  be  paid  on 
the  bonds.  No  copy  of  the  bonds,  or  either  of 
them,  is  set  out  in  the  record,  in  pleading  or 
evidence,  and  the  only  allegations  from  which 
by  computation  the  rate  of  interest  might  be 
arrived  at  are  of  the  several  amounts  of  prin- 
cipal and  interest  due  on  the  respective  bonds 
under  the  general  allegation,  *The  following 
Is  a  description  of  each  of  said  bonds,"  etc., 
specifying  the  particulars  given,  among 
which  appears,  "Also  the  amount  of  the  prin- 
cipal of  each  of  said  bonds  and  the  accrued 
interest  thereon."  Computation  of  interest 
upon  the  principal  sums  given  at  the  rate  as- 
sumed in  appellant's  brief  upon  the  only  time 
given  falls  to  give  the  amount  of  interest 
stated  in  the  petition  in  any  instance.  As  to 
some  of  the  bonds  the  amounts  approximate; 
as  to  others  they  do  not  There  is  no  data 
from  which  It  can  be  learned  whether  any 
credits  were  made  upon  the  principal  or  In- 
terest account  There  Is  then  nothing  in 
the  record  by  which  the  court  could  ascertain 
the  amount  due  the  petitioner,  If  It  should  be 
determined  that  he  was  entitled  to  receive 
what  he  calls  in  his  brief  "straight  interest" 
on  the  delinquent  lustallments  of  principal. 

Looking  to  the  street  improvement  bond 
act  we  find  the  form  of  bond  states  the  rate 
of  Interest  in  blank,  while  the  act  itself  pro- 
vides a  maximum  rate  only,  leaving  the  mat- 
ter of  rate  to  be  determined  by  the  city  coun- 
cil. As  no  "straight  contract"  rate  of  Inter- 
est was  alleged,  proven,  or  found,  there  was 
nothing  from  which  the  trial  court  could  de- 
termine that  the  amount  collected  by  re- 
spondent and  by  him  tendered  to  petitioner 
was  not  In  full  of  his  claim.  It  is  upon  the 
principle  declared  in  Bills  v.  Witmer,  134  Cal. 
254,  66  Pac.  304,  that  appellant  relies.  It 
was  there  said:  "The  statute  provides  that 
on  the  demand  being  made,  then  the  whole 
bond,  •  *  •  with  the  accrued  Interest 
shall  become  due  and  payable  immediately, 
and  on  the  day  following  shall  become  de- 
linquent' The  effect  of  this  provision  Is 
simply  to  make  the  bond  due  on  the  making 
of  the  demand  and  on  the  following  day  de- 
linquent leaving  Its  terms  otherwise  unaffect- 
ed. The  obligation  to  pay  interest  therefore 
continues  unimpaired."  Appellant's  right  to 
Interest  therefore  is  dependent  upon  the  con- 
tract. There  is  no  contract  In  the  record 
which  would  Impose  upon  the  respondent  the 
duty  of  collecting  any  Interest  other  than 
that  evidenced  by  the  coupons  and  displayed 
In  his  notice  of  sale. 

Finding  11  alone  is  sufficient  to  support  the 
Judgment  of  the  court  In  denying  the  appli- 
cation for  a  writ  of  mandate.  It  is  therein 
found  that  respondent  has  collected  from  the 
lot  owner  and  holds  in  bis  possession  the  lul} 
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amounts  of  principal  and  Interest  dne  on  each 
of  the  bonds  owned  by  petitioner.  This  Is 
not  controTerted  by  petitioner,  except  as  to 
the  amoant,  and  these  amounts  the  record  dis- 
closes to  be  the  full  sums  which  respondent 
should  have  collected. 
Order  affirmed. 

We  concur:    ALLBX,  P.  J.;  SELAW,  J. 


(  Cal.  App.  003 

HUBBARD  T.  LEE  et  al.     (Civ.  338.) 

(Court   of   Appeal,    First    District,    California. 
Oct.  11.  1907.     Rehearing  Denied  by  Su- 
preme Court  Dec  9,  1007.) 

1.  Mechanics'  Liens— Peocekdings  to  Per- 
fect—Notice TO  OwNEB— Effect. 

Code  Civ.  Proc.  i  1184,  provides  that  mater- 
ialmen and  iiersoDS  other  than  the  contractor 
may  serve  written  notice  on  the  owner  of  prem- 
ises that  they  have  performed  labor  or  furnish- 
ed materials  to  the  contractor,  stating  tlie 
agreed  price ;  that,  on  such  notice  being  uerved, 
the  owner  must  withhold  from  the  contractor 
"sufficient  money  due  or  that  may  become  due 
to  the  contractor,  etc.,  to  answer  such  claim 
and  any  lien  that  may  be  filed  therefor  for 
record  under  this  chapter."  Held,  that  the  no- 
tice intercepts  only  the  amount  due  or  to  become 
due  to  the  contractor  at  the  time  when  served, 
end  makes  the  owner  responsible  for  nothing 
else. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  §  172.J 

2.  Same— Right  of  Matebialhen — Personai. 
Responsibility  of  Owner. 

Code  Civ.  Proc.  i  1183,  relating  to  me- 
chanics' liens,  provides  that,  where  the  contract 
Is  not  recorded,  it  shall  be  void,  and  the  ma- 
terials furnished  by  others  than  the  contractor 
shall  be  deemed  to  have  been  furnished  at  the 

gersonal  instance  of  the  owner,  and  they  shall 
ave  a  lien  for  the  value  thereof.  Held,  that  the 
owner  of  the  premises  is  not  made  personally 
responsible  for  the  materials,  but  the  presump- 
tion that  he  ordered  the  materials  obtains  only 
to  the  end  that  the  premises  may  be  subjected 
to  a  lien  to  secure  their  payment. 

3.  Same— Enfokcement— Defenses. 

Where  the  owner  of  premises  by  his  state- 
ments leads  a  materialman  to  believe  that  the 
building  thereon  is  not  completed,  and  the  ma- 
terialman relies  thereon  and  delays  filing  his 
mechanic's  lien,  the  owner  is  bound  by  his  state- 
menbi  in  proceedings  to  foreclose  the  lien,  in 
view  of  Civ.  Proc.  §  1902,  subd.  3,  providing 
that  where  one  has  by  his  own  act  intentionally 
led  another  to  believe  a  thing  true,  and  to  act 
upon  the  belief,  he  cannot  in  litigation  arising 
out  of  his  act  be  permitted  to  falsify  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  §  44C.] 

4.  Same— Evidence. 

In  an  action  by  a  materialman  to  foreclose 
a  mechanic's  lien,  where  the  owner  had  not 
recorded  the  contract  showing  when  the  work 
was  to  be  completed^  nor  a  notice  required  by 
law,  showing  when  it  was  actually  completed, 
evidence  of  his  statements  to  plaintiff  at  differ- 
ent times  that  the  building  was  not  yet  completed 
are  admissible  as  tending  to  show  the  date  of 
completion,  and  to  prove  that  the  owner  was 
estopped  from  claiming  that  the  lien  filed  within 
the  statutory  period  after  his  statements  were 
made  was  not  filed  in  time. 

5.  Estoppel — Pleading — Necessitt. 

Whi'rc  plaintiff's  claim  for  a  mechanic's 
lien  is  not  founded  upon  the  theory  that  the 
owner  is  estopped  to  falsify  his  statements 
to  plaintiff  made   within  the  statutory   period 


for  filing  the  lien  that  the  bnlldlnK  wu  not 
yet  completed,  and  he  is  ignorant  that  it  must 
ultimately  rest  thereon,  his  recovery  is  not  pre> 
eluded  by  hia  failure  to  plead  the  estoppel. 

(Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
TOL  19,  Estoppel,  i  300.] 

6.  Afpeai.  —  Reservation   of  Objkction  is 
Lower  Court- Estoppel. 

Where  no  objection  is  made  in  the  lower 
court  to  evidence  of  estoppel  on  the  ground 
that  estoppel  had  not  been  pleaded,  and  the  court 
excluded  it  on  another  ground,  that  objection 
cannot  be  urged  for  the  first  time  on  appeal. 

Appeal  from  Superior  Conrt,  Santa  Clara 
County ;  A.  L.  Rhodes,  Judge; 

Action  by  T.  B.  Hubbard  against  Eugene 
A.  Lee  and  others.  From  a  Judgment  for  de- 
fendants and  an  order  denying  a  new  trial, 
plaintiff  appeals.    Reversed. 

A.  H.  Jarman  and  Will  M.  Beggs,  for  appel- 
lant. Beasly  &  Fry,  for  respondent  Lee.  J.  S. 
McGinnls,  for  respondents  Hastings  &  Hast- 
ings. 

COOPER,  P.  J.  Action  to  foreclose  lien  for 
materials.  Findings  were  filed,  upon  which 
Judgment  was  entered  for  defendant  Lee  as 
to  the  lien  claimed  on  his  land.  This  appeal 
is  from  the  Judgment  and  an  order  denying 
the  plaintiff's  motion  for  a  ne-v  trial.  It  ap- 
pears that  in  April,  1905,  defendants  Hast- 
ings, copartners,  herein  called  the  contract- 
ors, entered  into  a  written  contract  with  de- 
fendant Ijee,  the  owner  of  the  lots,  by  the 
terms  of  which  they  agreed  to  furnish  mate- 
rials and  labor  and  build  for  Lee  three  hous- 
es for  the  sum  of  $C,700.  This  contract  was 
never  filed  for  record  in  the  office  of  the  coun- 
ty recorder.  The  contractors  entered  upon 
the  performance  of  the  contract,  and  at  their 
request  Hubbard  and  Carmichael  Bros.,  the 
assignors  of  plaintiff,  furnished  lumber,  mill 
work,  and  building  materials,  which  wcro 
used  in  the  construction  of  the  bouses,  of  tho 
value  of  $2,894.90,  of  which  sum  $1,000  was 
paid  by  the  contractors,  and  no  more.  The 
buildings  were  completed  in  October,  1905, 
but  no  notice  of  completion  was  ever  filed  in 
the  recorder's  office.  On  June  29,  1906,  the 
assignors  of  plaintiff  served  upon  Lee  a  no- 
tice in  writing,  stating  that  $1,894.90  was 
still  due  them  for  materials  used  in  the  build- 
ings, and  demanding  that  Lee  withhold  from 
the  contractors  the  said  sum  and  pay  the 
same  to  them  for  said  materials.  At  the 
time  this  notice  was  served  Lee  had  paid  to 
the  contractors  the  sum  of  $G,225  upon  ac- 
count; and  there  was  remaining  due  upon  the 
contract  and  for  certain  extra  work  the  sum 
of  $526.33,  and  no  more.  The  court  rendered 
a  personal  Judgment  against  Lee  for  the  lat- 
ter named  amount,  and  as  to  this  there  is  no 
controversy.  On  July  23,  1906,  the  plaintiff's 
assignors  filed  for  record  in  the  recorder's  of- 
fice their  claim  of  Hen  in  due  form  and  prop- 
erly verified,  and  immediately  thereafter  com- 
menced this  action  for  the  purpose  of  foreclos- 
ing the  said  claim  and  having  it  declared  a 

Hen  upon  the  buildings  and  lots  ofJLQp„  {Ehv 
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court  held  that  the  claim  of  Hen  was  not  filed 
for  record  within  the  time  allowed  by  law,  and 
that  the  plaintiff  waa  not  entitled  to  foreclose 
the  same,  but  was  only  entitled  to  a  personal 
judgment  against  the  original  contractors  for 
the  balance  after  deducting  the  said  $!>26.35. 
Two  questions  are  presented  for  decision, 
-which  we  win  consider  In  the  order  set  forth 
In  Appellant's  brief. 

The  first  contention  Is  that,  as  the  contract 
vtsxB  roid  as  to  plaintiff's  assignors  because 
not  recorded,  the  owner,  Lee,  became  i)erson- 
nlly  responsible  to  them  for  the  amount  of 
their  claim.  It  is  urged  that  the  statute  it- 
self is  notice  to  the  owner,  and  that,  if  be 
pays  the  contractor  the  full  contract  price, 
he  does  so  at  his  peril.  It  is  provided  In  the 
Code  (Code  CIt.  Proc.  S  1184)  that  material- 
men and  persons  other  than  the  contractor 
may  serve  a  written  notice  upon  the  owner 
that  they  have  performed  labor  or  furnished 
materials  to  the  contractor,  stating  the  value 
or  the  agreed  price.  Upon  such  notice  being 
served,  it  is  the  duty  of  the  owner  to  with- 
hold from  the  contractor  "sufficient  money 
due,  or  that  may  become  due,  to  such  con- 
tractor, or  other  person,  to  answer  such 
claim  and  any  lien  that  may  be  filed  there- 
for for  record  under  this  chapter."  At  the 
time  the  notice  was  given  in  this  case  there 
was  only  $526.35  due  the  contractor,  and 
nothing  else  became  due.  The  notice,  there- 
fore. Intercepted  the  amount  "due,"  and  it 
was  kept  by  the  owner,  and  applied  by  the 
judgment  of  the  court  toward  the  payment 
of  the  plaintiff's  claim.  It  is  therefore  evi- 
dent that  the  notice  did  not  and  could  not 
make  the  owner  responsible  for  anything  not 
due  or  to  become  due  to  the  contractor  at  the 
time  it  was  served.  The  contention,  there- 
fore, resolves  Itself  into  the  question  as  to 
whether  or  not  the  statute  makes  the  owner 
responsible  personally  for  materials  furnish- 
ed to  the  contractor  in  cases  where  the  con- 
tract is  void  because  not  recorded.  We  do 
not  think  such  is  the  meaning  of  tlte  statute. 
It  provides  (Code  Civ.  Proc.  SS  1183,  1184) 
that,  unless  the  contract  is  recorded,  it  shall 
be  void,  and  the  materials  furnished  by  all 
persons  except  the  contractor  "shall  be  deem- 
ed to  have  been  done  and  furnished  at  the 
personal  instance  of  the  owner,  and  they 
shall  have  a  lien  for  the  value  thereof." 
And,  again,  that,  In  case  such  contracts  do 
not  conform  substantially  to  the  provisions  of 
the  section,  all  labor  done  and  materials  fur- 
nished "shall  be  deemed  to  have  been  done 
and  fumlBhed  at  the  personal  Instance  and 
request  of  the  person  who  contracted  with 
the  contractor,  and  they  shall  have  a  lien  for 
the  value  thereof."  The  statute  means  that 
In  such  case  the  materials  shall  be  deemed  to 
have  been  furnished  at  the  special  instance 
and  request  of  the  owner,  for  the  purpose  of 
giving  the  materialman  a  lien  upon  the 
building  or  structure  upon  and  in  which 
such  materials  were  used.  It  Imposes  a  pen- 
alty upon  the  owner  of  the  lot  upon  which 


the  building  Is  erected  by  making  the  build- 
ing and  the  lot  subject  to  a  lien  for  the  value 
of  the  materials.  The  owner  In  such  case 
does  not  purchase  the  materials,  nor  does  he 
make  any  contract  to  pay  for  them.  The  ma- 
terialman does  not  contract  with  the  owner, 
nor  furnish  the  materials  upon  his  personal 
credit  The  only  liability  of  the  owner  Is 
that  imposed  by  the  statute,  and  that  is  to 
subject  his  property  to  a  Hen;  and  even  then 
the  claim  of  lien  must  be  properly  made  and 
recorded,  and  action  brought  to  foreclose  in 
proper  time  as  In  other  cases.  No  personal 
liability  Is  mentioned  in  the  statute,  and  in 
each  section,  after  the  words  "shall  be  deem- 
ed to  have  been  done  and  furnished  at  the 
personal  instance  of  the  owner,"  we  have  the 
additional  words,  "and  they  shall  have  a  lien 
for  the  value  thereof."  We  are  not  inclined 
to  extend  the  meaning  of  tlie  statute  beyond 
Its  express  terms  for  the  purpose  of  compel- 
ling the  owner  to  pay  a  debt  that  he  did  not 
contract  nor  agree  to  pay,  and  that  was  In 
fact  incurred  by  another  party.  Buell  v. 
Brown,  131  Cal.  158,  68  Pac.  167.  While  the 
following  cases  do  not  go  to  the  extent  of 
what  has  been  said,  they  uphold  the  construc- 
tion we  have  placed  upon  the  statute:  Mc- 
Mcnomy  v.  White,  116  Cal.  339,  47  Pac.  109; 
McClaln  v.  Hutton,  131  CaL  183,  61  Pac.  273. 
63  Pac.  182,  622 ;  Kennedy,  etc.,  Lumber  Co. 
v.  Prlett,  115  Cal.  98,  46  Pac.  903;  S.  Cal. 
Lumber  Co.  v.  Schmitt,  74  Cal.  625,  16  Pac. 
516. 

The  second  contention  of  appellant  Is  that 
the  court  erred  In  excluding  certain  evidence 
as  to  statements  or  declarations  of  defendant 
Lee,  and  also  of  the  contractors,  as  to  when 
the  buildings  were  completed.  The  com- 
plaint alleges  that  the  buildings  were  com- 
pleted May  17,  1906.  Hastings,  one  of  the 
contractors,  testified  that  the  buildings  were 
completed  on  said  last-named  date.  The 
court  found  that  they  were  completed  in  the 
month  of  October,  1905,  and,  further,  that 
the  contractors  "performed  labor  upon  and 
used  materials  In  the  construction  of  said 
buildings  on  or  about  May  17,  1906,  but  that 
the  said  labor  performed  and  materials  fur- 
nished were  to  remedy  certain  trivial  Imper- 
fecUons  therein."  It  is  thus  Been  that  the 
question  as  to  when  the  buildings  were  com- 
pleted was  a  material  one,  as  upon  it  de- 
pended the  validity  of  the  lien.  It  is  some- 
times a  question  not  easily  determined  as  to 
when  a  building  was  in  fact  completed.  In 
many  cases  the  question  is  so  close  as  to 
whether  the  last  work  was  done  by  way  of 
completing  the  building,  or  to  remedy  trivial 
Imperfections,  that  the  finding  of  the  trial 
judge  will  not  be  disturbed.  In  this  case  the 
owner  did  not  file  the  contract  for  record,  as 
the  statute  made  It  his  duty  to  do.  He  did 
not  file  for  record  a  notice  setting  forth  the 
date  the  building  was  actually  completed,  as 
the  statute  provides  he  must  do.  Raving 
done  nothing  by  way  of  protecting  the  ma- 
terialman, he  is  not  in  a  position  to  claim 
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the  strict  exclusion  of  all  testimony  tending 
to  show  his  own  acts  and  conduct  In  relation 
to  the  fact  as  to  when  the  buildings  were 
completed. 

Lee  was  called  as  a  witness  by  plaintiff, 
and  was  asked  the  following  question:  "Q. 
In  April,  1906,  did  you  hare  any  conversa- 
tion with  Mr.  T.  B.  Hubbard,  wherein  you 
Informed  him  that  the  buildings  were  not 
completed,  and  that  you  had  not  accepted 
them?"  Defendant's  counsel  objected  to  the 
question  on  the  ground  that  It  was  incom- 
petent, irrelevant,  and  immaterial,  and  not 
the  way  to  prove  the  completion  of  the  build- 
ings. Oounsel  for  plaintiff  then  said:  "We 
want  to  show  by  the  defendant  Lee  himself 
that  he,  Lee,  informed  Mr.  T.  B.  Hubbard, 
manager  of  Hubbard  &  Carmlchael  Bros., 
that  these  buildings  were  not  completed,  and 
that  he,  Lee,  had  not  accepted  the  buildings, 
and  would  not  until  certain  other  work  was 
done.  That  Lee  had  repeatedly  made  these 
statements,  and  that  Hubbard  &  Carmichael 
Bros.,  materialmen,  and  plaintiff's  assign- 
or, had  relied  upon  these  statements."  The 
court  sustained  the  objection  to  the  question, 
and  plaintiff  duly  excepted.  The  plaintiff 
while  a  witness  in  his  own  behalf  was  ask- 
ed the  following  question:  "Q.  Between  Sep- 
tember, 1905,  and  May,  1906,  did  you  have 
any  conversation  with  Wesley  W.  Hastings 
with  reference  to  the  completion  of  the  Lee 
house?"  Defendant's  counsel  objected  to  the 
question  as  immaterial.  Counsel  for  plaintiff 
thereupon  stated  that  the  object  of  the  ques- 
tion was  to  prove  an  estoppel.  The  court 
sustained  the  objection,  to  which  the  plain- 
tiff duly  excepted.  The  same  question,  In 
effect,  was  asked  of  the  witness  as  to  state- 
ments made  by  the  contractors,  and  the  same 
ruling  was  made.  The  plaintiff,  after  being 
further  questioned  as  to  statements  made  by 
defendant  Lee,  was  asked  if  he  "acted  up- 
on those  statements."  Upon  objection  being 
made,  counsel  for  plaintiff  again  stated  to 
the  court  as  follows:  "I  will  state  to  the 
court  that  the  purpose  of  these  questions  is 
as  follows:  I  want  to  prove  by  Mr.  Hub- 
bard and  other  witnesses  that  Mr.  Wesley  W. 
Hastings,  as  the  architect,  informed  Mr.  Hub- 
bard, as  the  manager  of  Hubbard  &  Car- 
michael Bros.,  frequently  between  the  months 
of  September,  1905,  and  May,  1006,  that  the 
Lee  houses  were  not  completed,  nor  were 
they  accepted,  and  that  there  were  two  pay- 
ments still  due.  I  want  to  prove,  also,  that 
Mr.  Lee,  the  owner  of  these  bouses.  Inform- 
ed Mr.  Hubbard  that  the  houses  were  not 
complete,  and  that  he  had  not  accepted  them 
even  as  late  as  April,  1906."  The  court.  In 
excluding  the  offered  evidence,  said:  "Tour 
offer  to  prove  these  matters  is  denied.  It  la 
the  duty  of  a  materialman  to  determine  for 
himself,  when  the  houses  are  completed.  He 
has  no  right  to  rely  upon  the  statements  of 
the  owner,  or  the  architect." 

In  our  opinion  the  court  erred  In  Its  rul- 
ings in  so  excluding  the  offered  testimony. 


It  was  competent  for  the  purpose  of  prov- 
ing or  tending  to  prove  the  fact  as  to  when 
the  buildings  were  completed,  and  also  for 
the  purpose  of  proving  that  the  defendant 
Lee  was  estopped  from  claiming  that  the 
lien  was  not  filed  in  time.  It  was  an  admis- 
sion that  the  buildings  had  not  been  com- 
pleted. Whether  or  not  the  statements  were 
made  was  for  the  court  to  determine,  but 
we  must  presume  for  the  purposes  of  this 
case  that  they  were  made.  If  Lee  stated  to 
the  plaintiff  or  his  assignors  repeatedly  that 
the  buildings  had  not  been  completed,  and 
that  he  had  not  accepted  them,  as  late  as 
April,  1906,  what  reason  was  there  for  ex- 
cluding the  evidence?  If  the  statements 
were  made  and  were  untrue,  they  certainly 
were  made  for  some  purpose.  If  they  wore 
not  made  for  the  purpose  of  lulling  the  plain- 
tiff Into  repose,  so  that  the  time  for  filing  a 
lien  would  expire.  It  Is  difficult  to  perceive 
their  object  It  would  be  the  most  natural 
thing  for  a  materialman  to  ask  the  owner 
as  to  whether  or  not  the  building  had  been 
completed,  and  In  such  case  the  materialman 
would  have  a  right  to  rely  upon  the  answer 
or  statonent  given  to  Iilm  by  the  owner. 
It  would  not  be  the  duty  of  the  material- 
man to  employ  an  expert  to  examine  the 
building  in  order  to  determine  the  fact.  If 
he  did,  the  owner  might  not  allow  such  ex- 
pert to  enter  the  building.  In  the  present 
case  the  owner,  not  only  failed  to  file  any 
notice  as  to  when  the  building  was  completed, 
but  now  claims  that  his  statements  to  the 
lien  claimant,  tiiat  the  building  had  not  been 
completed,  were  Immaterial,  and  tlie  court 
held  that  the  plaintiff  "had  no  right  to  rely 
upon  the  statements  of  the  owner."  If  the 
claimant  could  find  no  notice  of  record,  if 
he  could  not  rely  upon  the  statements  of 
the  owner,  and  If  he  could  not  rely  upon 
the  statements  of  the  architect,  his  right  to 
file  a  notice  of  lien,  and  thus  save  his  rights, 
was  a  mere  baeard.  If  he  had  filed  it  before 
the  building  was  completed,  It  would  have 
been  too  early.  If  he  waited  beyond  tlie 
statutory  time.  It  was  too  late.  If  the  own- 
er by  his  own  declaration  Intentionally  led 
the  plaintiff  to  believe  that  the  buildings 
were  not  completed,  and  plaintiff  acted  upon 
such  belief,  and  by  reason  of  such  declara- 
tion, as  to  the  completion  of  the  buildings 
he  cannot  now  be  permitted  to  falsify  such 
declaration.  Code  Civ.  Proc.  subd.  3,  |  1962. 
In  Mclntyre  v.  Trantner,  63  Cal.  420,  it  was 
held  that  when  defendant  objected  that  the 
Job  was  not  satisfactory,  that  the  pipes 
leaked,  and  requested  plaintiff  to  go  and  put 
them  In  proper  shape,  that  defendant  would 
not  be  heard  to  say  that  the  work  was  com- 
pleted before  the  plaintiff  repaired  and  per- 
fected the  pipes.  See,  also,  Minneapolis 
Trust  Co.  V.  Great  Northern  Ry.  Co.  et  al., 
74  Minn.  30,  76  N.  W.  953;  Minneapolis 
Trust  Co.  ▼.  Maxfleld,  81  Minn.  28,  83  N.  W. 
463;  20  Am.  &  Eng.  £>ncy.  of  Law  Qd  Ed.) 
p.  309.    Defendants  attempt  to  obviate  the 
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point  by  arguing  that,  as  the  plaintiff  did 
not  plead  estoppel,  he  will  not  be  allowed  to 
proTC  It.  Snch  rule  does  not  apply  when 
the  plalntitr  Is  without  knowledge  that  his 
demand  must  ultimately  rest  upon  estoppel. 
Donnelly  v.  S.  F.  Bridge  Co.,  117  Cal.  421, 
49  Pac.  559.  In  this  case  estoppel  was  not 
the  foundation  of  the  plalntifTs  claim.  He 
may  have  believed,  and  may  have  been  jus- 
tified in  believing,  that  the  buildings  bad 
not  been  completed.  It  may  be  further  said 
that  no  objection  was  made  to  the  evidence 
on  the  ground  that  estoppel  bad  not  been 
pleaded,  nor  did  the  court  place  Its  ruling 
upon  that  ground.  In  such  case  the  objec- 
tion cannot  be  urged  here  for  the  first  time. 
Davis  V.  Davis,  28  Cal.  23,  85  Am.  Dec.  157; 
FUnn  V.  Ferry,  127  Oal.  648,  60  Pac.  434. 
Tbe  Judgment  and  order  are  reversed. 

We  concur:    HALL,  J. ;  KERRIGAN,  3. 


<  Cal.  App.  »U 

WALDa'EUFEL  v.  PACIFIC  VINEYARD 

CO.    (Civ.  366.) 

(Court  of  Appeal,  Third  District,   (California. 

Oct.  11,  1907.) 

1.  TBIAI.  —  iRSTXtrOTIORS— Objxctionb— SUT- 
FIOIENCT. 

An  objection  by  defendant  to  instructions 
given  at  request  of  plaintiff,  as  follows:  "To 
the  giving  of  the  foregoing  instructions  and  to 
each  and  every  portion  thereof,  the  defendant 
excepts"  was  sufficient. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  46,  Trial,  S  689.] 

2.  Dauaoes— Meascbe  of  Dauaoes— Breach 
of  cohtbact. 

Where,  by  a  contract  for  the  sale  of  land 
to  plaintiff,  defendant  agreed  to  plant  the  land 
with  certain  vines,  and  planted  inferior  vines, 

glaintiff's  measure  of  damages  was  tbe  difference 
etween  the  value  of  tbe  land  planted  according 
to  agreement  and  the  value  not  so  planted,  at 
the  time  when  plaintiff  discovered  the  breach 
of  the  agreement  or  when  with  reasonable 
diligence,  he  could  have  made  such  discovery. 
(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  (t  321,  ^.] 

8.  Saxk. 

In  snch  case,  the  time  for  taking  the 
measure  of  damages,  even  if  it  could  be  extended 
by  reason  of  negotiations  between  the  parties 
beyond  the  time  plaintiff  discovered  the  fraud, 
could  not  be  extended  beyond  the  date  of  the 
commencement  of  the  action  and  to  the  date  of 
the  trial. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  Susie  Waldteufel  against  the 
Pacific  Vineyard  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Frank  Kauke,  for  appellant  Jos.  J.  and 
Wm.  H.  Webb,  for  respondent 

CHIPMAN,  P.  3.  This  la  an  action  upon 
two  written  contracts,  one  of  which  was  al- 
leged, in  two  different  counts,  to  have  been 
modified  by  oral  agreement  or  given  a  con- 
struction by  the  parties  somewhat  at  vari- 
ance with  the  terms  of  the  written  contract 
Tbe  second  contract;  with  Its  breach  by  de- 


fendant, was  set  forth  in  two  separate  counts. 
Both  agreements  were  for  the  sale  and  pur- 
chase of  certain  vineyard  land;  there  being 
20  acres  in  each  tract,  partly  planted  and 
partly  not  planted.  The  case  was  tried  to  a 
Jury  and  plaintiff  had  the  verdict.  Judgment 
was  entered  thereon,  from  which  defendant 
appeals. 

Of  tbe  first  tract  it  was  alleged  that  de- 
fendant bad  agreed  to  plant  tbe  land  to  mus- 
cat and  emperor  grape  rootlngs.  Instead  of 
which  defendant  planted  the  land  to  many 
different  varieties  of  vines.  Inferior  to  mus- 
cats and  emperors,  and  planted  them  In  a 
"mixed  up  and  Jumbled  together  manner," 
to  plaintiff's  damage.  Of  the  second  tract  It 
was  alleged  that  defendant  warranted  that 
10  acres  were  planted  to  muscat  vines ;  that 
plaintiff  acted  on  such  warranty;  that  the 
vines  proved  to  be  "a  mixed  up  and  Jumbled 
together"  lot  of  vines  of  many  different  va- 
rieties ;  that  defendant's  representations  were 
false  and  fraudulent 

Only  a  casual  examination  of  the  complaint 
is  necessary  to  disclose  its  vulnerability  and 
that  It  would  not  stand  against  a  demurrer 
properly  Interposed.  But  defendant  failed  to 
take  advantage  of  any  defect  In  the  complaint 
by  demurrer  or  otherwise,  and  went  to  trial 
on  an  answer  specifically  denying  its  material 
allegations,  and  pleading  full  satisfaction  of 
plaintiff's  claims.  At  tbe  trial  defendant 
sought  to  obtain  the  advantages  he  would  to 
some  extent  have  derived  from  a  demurrer 
by  objections  to  tbe  evidence,  but  in  such 
form  as,  according  to  the  view  of  plaintiff, 
failed  to  raise  the  question  of  the  sufiiciency 
of  the  complaint ;  and  on  the  appeal  here  de- 
fendant urges  the  entire  Insufflclency  of  the 
complaint  in  one  or  more  of  its  counts,  to 
state  a  cause  of  action.  This  attack  Is  met 
by  plaintiff,  who  claims  that  the  complaint  is 
sufficient  In  every  count  to  sustain  tbe  gen- 
eral verdict  and  that  It  Is  too  late  for  de- 
fendant to  rely  upon  any  uncertainty  in  the 
complaint  or  that  the  evidence  was  not  within 
the  issues.  While  It  may  be  that  we  could 
find  some  way  to  sustain  the  complaint  as  a 
basis  for  the  general  verdict  and  the  rulings 
of  tbe  court  upon  the  evidence  offered,  lu 
view  of  the  condition  of  the  record,  we  do 
not  find  It  necessary  to  make  the  attempt  In- 
asmuch as  tbe  case  must  go  back  for  a  new 
trial  on  other  grounds.  It  is  to  be  hoped, 
however,  that  should  the  case  again  come 
before  us,  the  parties  will  have  profited  by 
their  discussion  of  the  points  Involved,  and 
that  the  pleadings  will  be  looked  to  with 
greater  care. 

The  first  of  these  contracts  was  made  Feb- 
ruary 23,  1904,  and  the  second  November  18, 
1904.  The  trial  was  had  June  25,  1906.  The 
husband  of  plaintiff  testified  that  he  attended 
to  the  business  of  making  the  contracts  for 
his  wife,  that  the  property  belonged  to  her, 
and  that  he  was  acting  as  her  agent  through- 
out the  transactions ;  and  this  seems  not  to 
be  controverted.    Plaintiff's  husband  testified 
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that  he  discovered  the  mixed  up  condition  of 
the  Tines  complained  of  In  the  spring  of  1905 
after  the  vines  had  developed  foliage  as  to 
both  tracts  of  land;  that  he  called  It  to  the 
attention  of  the  president  of  defendant,  Mr. 
Ma  Iter;   that  they  bad  some  talk  In  which 
the  suggestion  was  made  by  Matter  that  de- 
fendant would  let  plaintiff  select  other  land 
of  defendant  company  and  convey  it  in  lieu 
of  the  land  already  conveyed,  but  this  talk 
came  to  nothing,  and  It  does  not  appear  clear- 
ly whether  this  talk  related  to  both  tracts. 
We  Infer  that  It  related  only  to  the  second 
tract.    Finally,  in  the  summer  about  August, 
or  In  the  fall  not  later  than  November,  1905, 
and  In  reply  to  plaintiff's  importunities,  made 
by  her   husband,  Malter  abruptly  told  him 
"to  go  to  hell."    That  ended  the  matter,  and, 
Instead  of  going  where  he  was  directed,  the 
Irate  husband  chose  the  presumably  more  con- 
genial destination,  and  went  to  his  wife,  who 
brought  the  action  in  December,  1905.    At  the 
request  of  plaintiff  the  court  Instructed  the 
Jury  as  to  the  cause  of  action,  based  upon 
the  first  contract,  as  follows :  "(3)  If  you  find 
a  verdict  for  the  plaintiff  In  this  case — that 
Is,   If   defendant   was  guilty  of  acts  which 
caused  damage  as  alleged  In  the  complaint — 
the  measure  of  damages  would  be  the  Injury 
caused  to  the  land  by  the  planting  of  such  Im- 
proper or  unfit  lot  of  vines  thereon,  or.  In 
other  words,  the  difference  between  the  actual 
value  of  the  land  as  It  now  stands  If  Im- 
properly planted  or  planted  with  a  lot  of 
vines  mixed  and  Jumbled,  and  Us  value  as 
It  would  be  If  properly  planted  In  the  manner 
and  with  the  sort  and  character  of  vines  for 
which  the  parties  contracted  and  which  were 
contemplated  by  the  contract,  if  any  existed 
between  the  parties,  for  the  furnishing  of 
such  vines  and  the  planting  of  the  said  land 
therewith."    At  plaintiff's  request,  the  court 
instructed  the  jury  as  to  the  cause  of  action 
based  upon  the  second  contract,  as  follows: 
"With  regard  to  the  third  and  fourth  causes 
of  action,  the  measure  of  damage  there  would 
be  practically  the  same  as  In  the  first,  In  case 
the  plaintiff  Is  entitled  by  your  verdict  to  any 
damage  by  reason  of  the  facts  therein  alleged, 
with  reference  to  the  second  parcel  of  land 
bought ;  that  is  to  say,  that  the  value  of  the 
land  as  defendant  represented  it  to  be,  or 
what  It  would  have  boon  worth  If  It  was  as 
represented   by   defendant,   less   the   actual 
value  at  the  time,  to  wit,  at  the  time  plaintiff 
discovered  the  falsity.  If  falsity  there  was, 
in  such  representations,  unless  plaintiff  was 
Justified  In  waiting  a  still  longer  time  before 
trying  to   prevent   further  damage,   and  In 
that  case  the  difference  between  the  value  of 
the  land  as  it  would  have  been  if  as  repre- 
sented  at   the    time    when   plaintiff    finally 
found  she  was  no  longer  Justified  in  relying 
on  the  promises  of  defendant  that  the  defend- 
ant would  remedy  the  defects  and  make  the 
plaintiff  whole,  and  the  actual  value  of  the 
land    and    its    Improvements    at   that    time 
would  be  the  measure  of  the  damage  for 


which  plaintiff  would  be  entitled  to  recover, 
coupled  with  any  expense  she  may  have  In- 
curred in  proper  efforts  to  remedy  said  de- 
fects. If  they  exist,  or  to  lessen  the  damages 
caused,  U  any  were  caused  by  defendant's 
acts." 

Appellant  urges  that  Instruction  No.  3  does 
not  state  the  true  measure  of  damages,  and 
that  the  instruction  following  Is  open  to  the 
same  objection,  and,  besides,  is  self-contra- 
dictory and  conflicts  with  instruction  3.  The 
evidence  offered  by  plaintiff  at  the  trial  lu 
support  of  the  view  of  the  law  taken  In  the 
instructions  was  admitted  over  defendant's 
objection.  Respondent  contends  that  appel- 
lant cannot  be  heard  to  object  to  the  Instruc- 
tions because  Its  objection  was  not  sufficiently 
specific.  It  was  as  follows:  "To  the  giving 
of  the  foregoing  Instructions,  and  to  each  and 
every  portion  thereof,  the  defendant  then  and 
there  duly  excepted  and  now  excepts."  Ad- 
dressed to  the  instructions  asked  for  by  plain- 
tiff this  was  sufficient  It  might  not  have 
been  when  pointed  to  instructions  given  by 
the  court  on  its  own  motion,  Williams  v. 
Casebeer,  126  Cal.  77,  58  Pac.  380;  Cavallaro 
V.  Texas,  etc.,  Ky.  Co.,  110  Cal.  348,  42  Pac. 
918,  52  Am.  St.  Eep.  94 ;  Miller  v.  Fireman's 
Fund  Ins.  Oo.  (Cal.  App.)  92  Pac.  332. 

The  measure  of  damages  was  stated  In 
Shearer  v.  Park  Nursery  Co.,  103  Cal.  415, 
37  Pac.  412,  42  Am.  St.  Rep.  125.  In  that 
case  the  plaintiff  bad  contracted  for  fruit 
trees  of  a  designated  variety  of  fruit  Tho.v 
turned  out  to  be  of  a  different  variety,  and 
plaintiff  sued  for  the  dauisijics  resulting  from 
this  breach  of  warranty.  It  was  held,  giving 
a  construction  to  section  3:113  of  the  Civil 
Code  that  "the  time  to  which  the  warranty 
refers  Is  the  time  when  the  breach  thereof 
is,  or  with  due  diligence  might  be,  discovered 
by  the  purchaser."  And  it  was  held  to  be 
proper  In  proving  the  damage  "to  prove  the 
difference  between  the  value  of  trees  of  the 
kinds  ordered  by  plaintiff  and  the  trees  ac- 
tually delivered  by  defendant  at  the  time 
when  those  delivered  first  bore  fruit;  that 
being  the  earliest  date  at  which  plaintiff  dis- 
covered, or  could  have  discovered,  the  breach 
of  the  warranty."  In  doing  this,  the  court 
held  further  that  It  was  proper  "(1)  to  prove 
the  value  of  the  land  occupied  by  the  trees 
at  the  time  the  breach  of  warranty  was  dis- 
covered; and  (2)  the  value  the  land  would 
have  had  at  the  same  time  If  trees  of  the 
kinds  and  proportions  ordered  by  plaintiff 
had  been  planted  and  cultivated,  instead  of 
the  trees  of  a  kind  not  ordered  by  plaintiff." 
Applying  the  principle  of  this  case  to  the  one 
here,  we  think  the  measure  of  damages  la  the 
difference  between  the  value  of  the  land 
planted  according  to  agreement  and  the  value 
of  the  land  not  planted  according  to  agrecf- 
ment,  the  time  of  taking  such  measure  being 
when  plaintiff  discovered  the  breach  of  the 
agreement,  or  at  the  time  at  whicti,  with  rea» 
sonable  diligence,  he  could  have  made  such 
discovery.    In  Rowe  v.  C.  &  N.  Ry.  Co,  102 
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Iowa,  286,  71  N.  W.  409,  an  orchard  was  de- 
stroyed by  fire  caused  by  defendant  carelessly 
allowing  fire  to  escape  from  its  locomotive 
engine.  The  measure  of  damage  was  there 
held  to  be  the  difference  In  the  value  between 
the  real  estate  before  and  after  the  fire. 
Helhnan  v.  Pruyn,  122  Mich.  301,  81  N.  W. 
97,  80  Am.  St  Rep.  570,  was  a  case  similar  to 
Shearer  v.  Park  Nursery  Co.,  supra,  where 
the  measure  of  damages  laid  down  is  the 
difference  between  the  value  of  the  land  with 
and  without  the  trees,  or,  as  the  trial  court 
instructed  the  Jury,  "the  value  that  would 
have  been  added  to  the  premises  if  the  trees 
bad  been  of  the  variety  ordered."  In  the 
present  case  the  instructions  given  to  the 
jury  directed  them  to  fix  the  value  of  the 
land  at  the  time  of  the  trial  (June,  1906)  as 
Improperly  planted,  and  as  It  would  then  be 
If  properly  planted,  and  to  award  the  differ- 
ence as  damages.  But  as  to  the  first  contract 
the  cause  of  action  accrued  In  the  spring  of 
1905,  and  the  value,  respectively,  of  properly 
and  improperly  planted  land  at  that  time 
would  obviously  be  different  from  the  value 
of  the  same  land  a  year  later.  So,  also,  as  to 
the  second  contract,  as  plaintiff  discovered 
the  fraud  In  the  spring  of  1905,  her  cause  of 
action  then  accrued.  And,  if  the  right  to 
measure  the  damage  as  of  a  later  date,  by 
reason  of  the  negotiations  above  mentioned, 
could  be  allowed  (as  to  which  we  express  no 
opinion),  it  certainly  could  not  be  extended 
to  the  date  of  the  trial  in  1906  and  beyond 
the  date  of  the  commencement  of  the  action. 
The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:    HART,  J.;    BURNETT,  J. 


<  CaJ.  App.  618 

GABEL  V.  PAGE.    (Civ.  359.) 

<Conrt  of  Appeal,  Third   District,   California. 
Oat  11,  1907.) 

1.  I/ANDLOBD     AND     TENANT  —  RECOVEBT     OF 

PossEssioH— Actions— SuiTiciENOY  of  Evi- 
dence. 

In  an  action  for  unlawful  detainer  of  de- 
mised premises  after  expiration  of  the  term  of 
A  written  lease,  and  default  in  payment  of  rents, 
evidence  held  to  sustain  findings  that  the  parties 
entered  into  a  subsequent  oral  lease  from  month 
to  month  for  an  indefinite  period,  and  that  the 
time  for  payment  of  the  rent  was  extended. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  §  1218.] 

2.  Appeai/— Review  —  Veboicts  —  Conflict- 
ing BVIDENCB. 

Where  the  evidence  is  conflicting,  the  ver- 
dict of  a  jury  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §§  3933-3937.] 

S.  Evidence  —  Paboi,  Testimont  —  Vabying 
Written  IiEase— Subsequent  Parol  Lease. 
Proof  of  an  oral  lease,  to  talce  effect  after 
the  expiration  of  a  written  lease,  is  not  inad- 
missible as  varying  the  terms  of  the  written 
lease. 

[Ed.  Note.- For  cases  in  point,  see  Cent  Dig. 
01.  ~~    -  •• 


vol.  20,  Evidence,  t  1741.] 


4.  IjAndlord  and  Tenant— Length  of  Term 
— Pbesumption — Statutobt  Provisions. 

An  oral  lease  or  nnderstanding,  under  which 
the  tenant  under  a  written  lease  was  to  remain 
in  possession  of  agricultural  land  until  the  next 
summer  after  the  termination  of  the  lease  on 
October  31st,  and  that  the  rent  was  to  be  paid 
by  the  month,  is  not  within  the  presumption 
established  by  Civ.  Code,  §  1943.  providing  that 
a  hiring  of  real  property  ottier  than  lodging  and 
dwelling  houses,  in  places  where  there  is  no 
usage  on  the  subject,  is  presumed  to  be  one 
year  from  its  commencement  unless  otherwise 
expressed  in  the  hiring. 

ri5d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  32.  Tjindlord  and  Tenant  8  219.] 

5.  Frauds,  Statute  of— Obal  Lease  of  Land 
— Tebm. 

An  oral  lease  of  real  property  for  one  year 
from  a  futnre  date  is  void,  but  such  a  lease  at 
a  fixed  monthly  rental,  without  any  agreement 
or  understanding  as  to  the  length  of  the  time 
the  lease  is  to  run,  Is  valid. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  8  92.] 

Appeal  from  Superior  Court,  Kings  Coun- 
ty;   W.  M.  Conley,  .Judge. 

Action  by  Mary  A.  GaUel,  trustee,  against 
Ellas  C.  Page.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Affirmed. 

See  91  Pac.  339. 

T.  E.  Clark,  for  appellant  B.  T.  Cosper, 
for  respondent. 

HART,  J.  This  is  an  action  for  unlawful 
detainer  of  the  premises  described  in  the 
complaint.  The  case  was  tried  by  Jury  and 
verdict  returned  and  Judgment  accordingly 
for  the  defendant  The  appeal  is  from  the 
Judgment  upon  a  bill  of  exceptions. 

The  land  over  which  this  action  arises  Is 
situated  in  Kings  county,  and  was  demised 
to  the  defendant,  and  he  entered  into  the 
possession  thereof,  by  and  under  the  provi- 
sions of  a  certain  written  lease,  for  the  term 
of  12  months  from  the  1st  day  of  November, 
1904.  The  complaint  was  filed  on  the  28th 
day  of  November,  lOOB.  It  alleges  that  the 
term  fixed  by  said  lease  expired  on  the  31st 
day  of  October,  1905,  and  that  the  defendant 
"unlawfully  detains  said  premises  and  the 
possession  thereof  against  the  plaintiff  here- 
in, and  in  violation  of  the  express  terms  of 
the  said  lease  under  which  be  entered  said 
premises."  It  further  avers  that  "the  de- 
fendant has  refused  and  neglected  to  pay 
rents  and  Is  now  in  arrears  for  rents  to  the 
amount  of  alwve  ?60";  that  he  continues  to 
unlawfully  hold  and  detain  the  premiscH 
against  the  will  and  consent  of  plaintiff,  and 
"persists  in  refusing  to  quit  and  deliver  up 
the  possession  of  said  premises,  to  either  the 
plaintiff  or  her  agents,"  etc.  It  Is  also  alleg- 
ed that  the  defendant,  on  several  different 
occasions,  was  served  by  the  plaintiff  with 
written  notice  to  quit  said  premises  and  de- 
liver the  possession  thereof  to  said  plaintiff 
or  her  agent.  These  several  notices  were 
made  a  part  of  the  complaint  and  were  prov- 
ed at  the  trial.  The  prayer  of  the  complaint 
asks  for  Judgment  for  the  restitution  of  the 
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premises  and  for  damnges  ae  authorized  In 
such  cases  by  section  1174  of  the  Code  of 
Civil  Procedure.  It  will  be  observed  that 
this  action  was  brought  within  a  month  after 
the  date  of  the  expiration  of  the  written 
lease  under  which  the  defendant  held  posses- 
sion of  the  land;  but  it  is  claimed  by  the 
defendant  that  he  and  the  plaintiff,  by  her 
attorney  In  fact,  Solomon  C.  Page,  entered 
into  an  oral  agreement  by  which  the  former 
was  to  remain  in  possession  of  the  premises 
as  lessee  thereof  for  an  Indefinite  or  unspeci- 
Bed  time  after  the  end  of  the  term  fixed  by 
said  written  lease.  The  plaintifT,  by  her  said 
attorney  in  fact,  declares  that  no  oral  agree- 
ment of  the  nature  suggested  was  ever  had 
between  the  parties,  and  that  the  expiration 
of  the  term  stipulated  in  the  written  lease 
terminated  the  defendant's  right  to  further 
possession  of  the  demised  premises.  The  con- 
troversy between  the  parties,  as  thus  stated, 
therefore,  finally  resolves  itself  into  the  single 
proposition  of  whether  or  not  it  can  be  said, 
as  a  matter  of  law,  the  evidence,  as  shown  by 
the  record.  Is  sufficient  to  sustain  the  verdict. 

There  are  some  other  legal  propositions  dis- 
cussed by  counsel — as,  for  instance.  It  is  con- 
tended that  the  evidence  received  for  the  pur- 
pose of  showing  the  alleged  oral  lease  amount- 
ed to  an  attempt  to  vary  the  terms  of  the  writ- 
ten lease  by  parol  testimony,  and  that  the 
oral  lease,  if  any  were  made,  having  fixed 
no  determinate  term  during  which  it  was  to 
remain  in  force,  comes  within  the  provisions 
of  section  1943  of  the  Civil  Code,  which  pro- 
vides that  "a  hiring  of  real  property,  other 
than  lodgings  and  dwelling  houses,  in  places 
where  there  is  no  usage  on  the  subject,  is 
presumed  to  be  one  year  from  its  commence- 
ment, unless  otherwise  expressed  in  the  hir- 
ing"; that  there  being  no  usage  shown  here, 
said  oral  lease  was  presumptively  for  a  term 
of  one  year,  and,  having  been  made  so  as  to 
take  etfect  in  futnro,  or  Its  terms  were  not  to 
be  performed  within  one  year  after  the  mak- 
ing thereof,  is,  under  the  Interpretation  given 
subdivision  1  of  section  1624  of  the  Civil 
Code  by  the  Supreme  Court,  absolutely  void. 
Wickson  V.  Monarch  Cycle  Mfg.  Co.,  128  Cal. 
157,  60  Pac.  764,  79  Am.  St  Bep.  36.  But  we 
think  that,  while  the  evidence  offered  in  sup- 
port of  the  defendant's  special  plea  In  bar  of 
plaintiff's  action — that  an  oral  lease  of  the 
premises  to  him  was  made  by  the  plaintiff 
on  the  19th  of  September,  1905 — Is  exceeding- 
ly slight,  it  is  nevertheless  sufficient  to  sui>- 
port  the  verdict  The  record  evidence  con- 
sists entirely  of  the  testimony  of  the  plaintiff 
and  the  defendant  and  the  written  lease  and 
the  written  notices,  signed  by  plaintiff's  agent 
and  with  which  the  defendant  admitted  that 
he  was  served  prior  to  the  filing  of  the  suit, 
demanding  the  adjustment  of  certain  alleged 
arrearages  in  rent  and  restitution  of  the 
premises. 

The  defendant  testified  that  on  the  19tb 
day  of  September,  1005,  he  had  a  conversa- 
tion with  Solomon  C.  Page,  the  attorney  in 


fact  of  plaintiff,  having  management  as 
such,  of  all  of  plaintiff's  business  interests 
and  affairs.  In  which  conversation  said  S.  C. 
Page  orally  leased  to  the  defendant  the  prem- 
ises in  question  for  a  short  period  of  time, 
to  take  effect  from  and  after  the  termination 
of  the  term  prescribed  In  the  written  lease- 
October  81, 1905.  He  testified  that  he  said  to 
S.  G.  Page  that  he  had  some  cows  and  a 
dairy  on  the  land,  and  that  he  would  have 
to  be  given  a  little  time  within  which  to  look 
after  them  and  his  other  interests  after  fbe 
expiration  of  bis  term  under  the  written  lease. 
He  said  that  S.  C.  Page  replied  to  blm,  "All 
right  you  can  stay  out  there";  that  there 
was  no  definite  time  fixed,  but  that  all  he  de- 
sired was  to  remain  there  until  the  summer 
of  the  following  year;  that  the  understand- 
ing was  that  he  was  to  remain  on  the  land 
and  put  in  the  crops  "that  the  old  lease  call- 
ed Cor."  In  reply  to  counsel  for  the  plaintiff, 
on  cross-examination,  the  defendant  stated 
that  the  oral  agreement  would  not  he  thougbt. 
"last  longer  than  summer."  He  further  testi- 
fied that  in  reliance  upon  said  oral  lease,  be 
proceeded  to  prepare  the  land  for  cultivation 
and  the  planting  of  crops.  He  admitted, 
however,  that  the  crops  were  not  put  in  until 
after  the  institution  of  the  suit  The  plain- 
tiffs agent  contradicted  the  testimony  of  the 
defendant,  and  offered  In  support  or  corrobo- 
ration of  bis  testimony  the  written  notices 
referred  to  as  having  been  served  on  the  de- 
fendant to  quit  and  surrender  up  the  prem- 
ises. Three  of  these  notices  were  served  be- 
fore and  one  after  the  expiration  of  the  writ- 
ten lease,  and  were,  no  doubt,  admissible  for 
whatever  they  might  be  worth  In  the  estima- 
tion of  the  Jury.  While  the  defendant  admit- 
ted that  said  notices  were  served  upon  him, 
they  at  best  constituted  but  little.  If  any, 
more  than  self-serving  declarations  of  the 
plaintiff  and  not  necessarily  incompatible 
with  the  claim  of  the  making  of  the  oral 
lease.  As  to  the  evidence.  It  may  be  said  that 
this  Is  one  of  those  cases  In  which  a  verdict 
either  way  could  be  sustained  upon  appeal. 
But  as  has  been  repeatedly  declared  by  the 
Supreme  and  this  court  in  innumerable  cases, 
where  it  was  asked  that  the  appellate  courts 
set  aside  verdicts  or  findings  upon  evidence 
displaying  a  conflict  upon  vital  points,  it  was 
for  the  jury  to  pass  upon  the  evidence  and 
the  credibility  of  witnesses.  The  judgment 
of  the  jury  In  the  case  at  bar  was  that  the 
defendant,  upon  whom  was  cast  the  burden 
of  establishing  his  affirmative  defense  or  spe- 
cial plea,  had  made  out  his  case.  The  evi- 
dence is,  as  we  have  indicated,  slight  but  the 
Jury,  and  the  judge  of  the  court  below,  to 
whom  upon  the  conclusion  of  the  taking  of 
the  testimony  was  submitted  a  motion  by 
plaintiff  for  an  order  directing  a  verdict  for 
her,  and  which  motion  was  denied,  were  In  a 
position  of  vantage,  not  given  to  reviewing 
courts,  In  which  they  were  able  to  weigh  the 
testimony  by  all  the  testa  known  to  the  law. 
Upon  paper  the  testimony  of  a  witness  might 
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appear  to  be  not  only  coaTlndng  bnt  concln- 
Bive,  yet  his  manner  of  giving  such  testimony 
before  the  trial  Judge  and  Jury  might  have 
been  snch  as  to  inspire  disbelief  in  his  state- 
ments, and  thus  to  Justify  a  total  disregard  of 
all  that  he  has  testified  to. 

It  appears  from  the  record  here  that  at  a 
former  trial  of  the  case  the  defendant  had 
testified  that  the  term  agreed  upon  in  said 
oral  lease  was  for  one  year,  and  that  this 
statement  corresponded  with  the  averments 
of  his  answer;  that  before  the  beginning  of 
the  trial,  the  record  of  which  Is  now  under 
consideration,  the  court  below  allowed  him 
to  amend  his  answer,  and  that  that  portion 
about  the  oral  lease  having  been  made  for 
the  term  of  one  year  was  eliminated,  and 
in  place  thereof  It  was  averred  that  an  agree- 
ment was  entered  into  tjetween  the  parties 
whereby  the  defendant  was  to  remain  in  the 
possession  of  the  premises  after  the  expira- 
tion of  the  term  of  the  written  lease,  "pend- 
li^r  the  settlement  of  the  litigation  then  and 
there  going  on  between  plaintiff  and  defend- 
ant" It  Is  argued  that  the  inconsistent 
statements  of  the  defendant  thus  shown 
should  be  considered  ns  an  impeachment  of 
his  testimony.  But  this  was  a  matter  for 
the  Jury  to  consider,  and  presumably  it  was 
fully  considered  by  it  in  Its  deliberations 
upon  the  evidence,  and  the  defendant's  ap- 
parent InconslBtency  does  not  appear  to  have 
struck  the  Jury  as  significant. 

There  Is  nothing  In  the  contention  that 
proof  of  the  oral  lease  involved  the  varying 
of  the  terms  of  the  written  lease  by  parol. 
The  oral  lease  was  made  to  take  effect  after 
the  expiration  of  the  written  lease.  There 
was  no  connection  between  the  two  leases, 
and  the  oral  had  no  reference  to  the  written, 
except  In  so  far  only  as  the  fact  of  the  ter- 
mination of  the  latter  marked  the  time  for 
the  beginning  of  the  former.  The  written  re- 
mained in  full  force  and  effect  up  to  the  date 
it  terminated,  undisturbed  in  its  pristine  In- 
tegrity by  the  oral  lease. 

The  view  we  have  expressed  concerning 
the  facts  as  found  by  the  Jury  indicate  our 
opinion  that  there  is  no  merit  in  the  claim 
that  the  oral  lease  was  of  a  character  to 
bring  It  within  the  presumption  established 
by  section  1913  of  the  Civil  Code.  As  we 
have  seen,  the  defendant  testified  that  the 
understanding  between  him  and  plaintiff's 
agent  was  that  he  was  to  remain  in  posses- 
sion after  the  written  lease  had  run  Its 
course  until  the  following  summer,  which 
would  make  the  term  less  than  one  year. 
Moreover,  said  oral  lease,  according  to  tlie 
testimony  of  the  defendant,  called  for  the 
payment  of  the  rent  by  the  month,  and  not 
annually.  It  Is  held  in  Phelan  t.  Anderson, 
118  Cal.  604,  50  Paa  685  (we  quote  the 
syllabus,  which  accurately  states  the  point 
as  decided),  that  "a  parol   lease  for  five 


years  is  void,  and  no  rights  are  fixed  by  Its 
terms;  but,  when  entry  is  made  under  It, 
the  tenancy  is  eltho:  at  will,  or  from  month 
to  month,  or  from  year  to  year,  according  to 
the  circumstances  of  the  case,  and,  where 
the  land  is  agricultural,  and  the  rent  is  to 
be  paid  annually  and  Is  In  fact  paid  to  the 
lessor  and  acc^ted  by  blm  as  annual  rent 
[italics  in  both  Instances  ours],  the  holding 
is  from  year  to  year"— citing  a  number  of 
cases  from  other  Jurisdictions. 

Complaint  is  made  of  one  of  the  in8truo> 
tlons.  The  instructions  given  to  the  jury 
are  not  voluminous;  two  only  having  been 
submitted  by  the  court  The  first  was  to 
the  tf  ect  that  if  the  Jury  found  from  the 
evidence  that  the  plaintiff  by  her  agent  leas- 
ed the  premises  by  verbal  lease  to  the  de- 
fendant for  the  term  of  one  year,  to  com- 
mence on  the  date  of  the  expiration  of  the 
written  lease,  such  oral  lease  was  void.  By 
the  second  Instruction,  to  which  objection  is 
made,  the  court  told  the  Jury  that  if  it 
found  that  said  oral  lease  "leased  the  prem- 
ises in  question  to  the  defendant  at  the 
monthly  rental  value  of  $29.16  without  any 
agreemmt  or  understanding  as  to  the  length 
of  time  the  lease  was  to  run,  then  your  ver- 
dict should  be  for  the  defendant."  These  In- 
structions, with  commendable  brevity,  state 
the  law  correctly  under  the  evidence. 

The  defendant  '^'^o  le  charged  In  the  com- 
plaint with  having  defaulted  In  the  payment 
of  the  monthly  rent  testified  that  the  plain- 
tiff's agent  extended  the  time  for  the  pay- 
ment of  said  rent;  that  there  was  an  under- 
standing between  them  that  the  defendant 
would  be  given  such  time  for  the  payment 
of  back  rent  as  might  be  reasonably  neces- 
sary for  him  to  earn  the  money.  The  agent 
of  plaintiff  disputed  this  testimony,  but  evi- 
dently the  Jury  believed  the  defendant  up- 
on this  as  well  as  upon  the  other  material 
points  in  the  case. 

We  should  Judge  that,  at  this  late  date,  so 
remote  from  the  time  at  which  the  differ- 
ences between  the  parties  were  litigated  in 
the  court  t>eiow,  the  fruito  of  this  decision 
will  prove  commensurate  only  with  tlie  costs 
legitimately  accruing  In  prosecuting  the  con- 
troversy. Beading  between  the  lines,  we 
might  infer  that  the  trouble  is  one  involving 
family  differences  over  the  disposition  of 
property  by  a  common  ancestor,  and  It  may 
not  be  amiss  to  suggest  that  the  parties 
would  have  perhaps  found  It  Infinitely  cheap- 
er and  themselves  relieved  of  much  worry 
and  annoyance  bad  they  compromised  or 
otherwise  settled  their  differences  before  the 
perfection  of  an  appeal  from  which  neither 
could  hope  to  profit  so  far  as  their  respective 
claims  as  to  the  oral  lease  were  concerned. 

The  Judgment  is  afiirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


Digitized  by 


Google 


753 


92  PACIFIC  REPOnXEO. 


(Cat 


•  Cal.  App.  tH 
GENILI.A 


HANLET.    (Civ.  808.) 


(Court  of  Appeal,  Second  District,  California. 

Oct.  11,  1907.    Rehearing  Denied  by 

Supreme  Court,  Dec.  9,  1907.) 

1.  MuNiciPAi.    CoBPOBATioNS  —  Contracts — 
Statotobt    Provisions  —  Application  — 

ElOHT-HOUB    DAT    PENAXTT. 

A  contract  for  the  construction  of  a  sewer, 
awarded  pursuant  to  law,  the  entire  considera- 
tion of  which  is  to  be  paid  for  by  assessments  on 
contiguous  property,  which  contract  expressly 
provides  that  the  city  will  not  be  liable  for  any 
portion  of  the  expense  of  the  work,  is  not  wiili- 
in  the  provisions  of  Pen.  Code,  §  Go3c,  requiriig 
the  officer  or  agent  of  the  state  or  any  political 
division  thereof  making  a  contract  for  labor  on 
public  works  to  insert  therein  a  provision  for 
a  certain  forfeiture  by  the  contractor  in  case 
he  requires  or  permits  laborers  to  work  more 
than  eight  hours  per  day  on  the  work,  and  to 
report  all  violations  of  such  stipulation  to  the 
representative  of  the  state  or  political  division 
thereof,  party  to  the  contract,  authorized  to 
pay  to  said  contractor  moneys  due,  etc.,  and 
that  such  representative,  on  making  payments 
of  money  due  on  the  contract,  shall  deduct  sums 
forfeited  pursuant  to  the  stipulations;  for,  even 
if  the  work  was  for  a  political  subdivision  of 
the  state,  there  was  no  representative  of  the 
city  authorized  to  pay  the  contractor  any  money. 

2.  Statutes  —  Constbuction  —  Application 
o»  Statute. 

Where  a  duty  is  prescribed  by  a  statute 
and  a  remedy  is  therein  provided  for  a  breach 
of  such  duty,  and  the  remedy  is  such  that  it 
cannot  be  applied  to  a  particular  subject,  it 
may  be  inferred  that  such  subject  was  not  with- 
in the  view  of  the  Legislature  when  enacting  the 
statute.  Hence,  where  the  Le^^i-slature  in  an 
act  fixes  the  penalty  and  provides  the  manner 
for  enforcing  the  same  in  case  of  a  violation 
of  a  stipulation  in  a  contract  for  public  work, 
it  must  be  presumed  that  it  intended  the  act  to 
apply  to  those  cases  only  where  the  penalty 
conld  be  enforced  in  the  manner  designated. 

Appeal  from  Superior  Court,  Los  Ange- 
les County;  Chas.  Monroe,  Judge. 

Mandamus  by  John  Genllla  against  James 
Eanley,  superintendent  of  streets,  etc.  From 
a  judgment  for  plalntitT,  defendant  appeals. 
Affirmed. 

W.  B.  Mathews,  Leslie  R,  Hewitt,  City 
Atty.,  and  Emmet  H.  Wilson,  Chief  Deputy, 
for  appellant.  Edward  T.  Sherer,  Frederick 
Gros,  and  Charles  C.  Crouch,  for  respondent 

SHAW,  J.  This  Is  a  proceeding  Instituted 
by  petition  and  affidavit  in  the  superior 
court  of  Los  Angeles  county  for  the  purpose 
of  obtaining  a  writ  of  mandate  directed  to 
appellant  James  Hanley,  as  superintendent 
of  streets  of  the  city  of  Los  Angeles,  com- 
manding him  as  such  superintendent  to  sign 
and  execute  a  certain  contract  for  the  con- 
struction of  a  sewer  In  said  city,  which  con- 
tract had  been  duly  awarded  to  petitioner. 
The  proceedings  for  the  doing  of  said  work 
were  duly  had  and  taken  under  and  In  ac- 
cordance with  the  provisions  of  an  act  of  the 
Legislature  of  the  state  of  California,  com- 
monly known  as  the  Vrooman  act,  entitled, 
"An  act  to  provide  for  work  upon  streets, 
lunea^  alleys,  courts,  places  and  sidewalks. 


and  tar'  tie  constractlon  of  sewers  within 
municipalities,"  approved  March  18,  1885  (St 
188S,  p.  147,  c.  153),  and  the  several  acts 
amendatory  thereof. 

The  re.siK)ndent,  as  the  contractor  to  whom 
said  contract  for  the  construction  of  a  sew- 
er had  been  awarded,  presented  to  said  su- 
perintendent of  streets  a  contract  duly  exe- 
cuted by  said  contractor,  which,  It  Is  conced- 
ed, was  lu  due  form,  except  In  the  particu- 
lars hereinafter  stated,  and  requested  said 
superintendent  to  execute  the  same  in  bis 
official  capacity  as  such  superintendent  of 
streets.  The  superintendent  refused  to  sign 
or  execute  the  agreement,  uiK>n  the  sole 
ground  that  It  did  not  contain  the  stipula- 
tion designated  In  section  653c,  Pen.  Code, 
and  which  by  the  provisions  of  said  section 
Is  required  to  be  inserted  in  all  contracts  in- 
volving the  employment  of  any  laborer  upon 
any  of  the  public  works  of  the  state,  or  po- 
litical subdivision  thereof,  or  upon  work  done 
for  any  political  subdivision  thereof;  the  con- 
tention of  appellant  being  that  the  provi- 
sions of  said  section,  commonly  known  as 
the  "eight-hour  law,"  apply  to  contracts  for 
street  improvement  which  are  authorized  to 
be  made  pursuant  to  the  provisions  of  said 
street  Improvement  act  Conceding,  but  not 
holding,  the  proposed  work  to  be  for  a  po- 
litical subdivision  of  the  state,  we  are  never- 
theless of  the  opinion  that  the  act  is  In- 
applicable to  the  contract  In  question.  Sec- 
tion G53c,  Pen.  Code,  provides:  "The  time 
of  service  of  any  laborer,  workman,  or  me- 
chanic employed  upon  any  of  the  public  works 
of  the  state  of  California,  or  of  any  political 
subdivision  thereof  *  •  •  Is  hereby  lim- 
ited and  restricted  to  eight  hours  during  any 
one  calendar  day."  The  section  further 
provides,  where  the  contract  Involves  the 
employment  of  any  laborer  upon  the  work 
mentioned  In  said  section,  the  officer  or  agent 
of  the  state,  or  of  any  political  subdivision 
thereof,  making  or  awarding  such  contract, 
shall  Insert  therein  a  provision  to  the  effect 
that  the  contractor  to  whom  said  contract 
is  awarded  shall  forfeit,  as  a  penalty  to  tho 
state  or  political  subdivision  thereof  In  whose 
behalf  the  contract  is  made  and  awarded, 
$10  for  each  laborer  employed  In  the  exe- 
cution of  said  contract  for  each  calendar 
day  during  which  said  laborer  is  required  or 
permitted  to  labor  more  than  eight  hours  to 
violation  of  the  provisions  of  the  act  Such 
officer  or  agent  Is  further  required  to  report 
all  violations  of  such  stipulation  so  required 
to  he  Inserted  In  the  contract  to  the  repre- 
sentative of  the  state,  or  political  subdivision 
thereof,  party  to  the  contract,  authorized  to 
pay  to  said  contractor  moneys  due  to  him 
under  the  said  contract,  and  such  represen- 
tative, when  making  payments  of  money  duo 
thereon,  shall  deduct  and  retain  therefrom 
such  sums  as  shall  have  been  forfeited  pur- 
suant to  the  stipulation. 
There  is  no  contention  that  the  city  coun-- 
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en  ordered  the  whole  or  any  port  of  the 
cost  of  the  work  paid  out  of  the  municipal 
treasniry,  as  it  might  hare  done  under  the 
proTlsions  of  section  26  (page  161)  of  tlie  said 
street  Improvement  act.  Indeed,  the  con- 
tract in  question  contains  an  express  stip- 
ulation to  the  effect  that  In  no  case  wlil 
the  city  be  liable  for  any  portion  of  the  ex- 
pense of  the  work.  Hence  there  could  be  no 
money  becoming  due  the  contractor  from  the 
city,  and  therefore  none  which  any  repre- 
sentative of  the  city  was  authorized  to  with- 
hold and  retain  as  forfeited  under  the  stip- 
ulation. While  the  superintendent  of  streets 
may  receive  and  receipt  for  money  paid  on 
account  of  assessments  made  upon  the  lots 
and  parcels  of  land  to  cover  the  cost  of  the 
work,  he,  to  such  extent  at  least,  acts  as 
the  agent  of  the  contractor.  It  will  thus  be 
seen  there  is  no  "representative  of  the  state 
or  political  subdivision,  party  to  the  eon- 
tract,  authorized  to  pay  ;o  said  contractor 
moneys  becoming  due  to  him  under  the  said 
contract"  Where  a  duty  is  prescribed  by  a 
statute  and  a  remedy  is  therein  provided 
for  a  breach  of  such  duty,  and  the  remedy 
Is  such  that  It  cannot  be  applied  to  a  par- 
ticular subject,  It  te  but  fair  to  Infer  that 
Huch  subject  was  not  within  the  view  of  the 
Legislature  when  it  enacted  the  statute.  In 
the  present  case,  the  liegislature  having  in 
the  act  itself,  not  only  fixed  the  penalty,  but 
provided  the  manner  for  enforcing  the  same 
in  case  of  a  violation  of  the  stipulation,  must 
be  presumed  to  have  Intended  the  act  to  ap- 
ply to  those  cases  only  wherein  the  penalty 
could  be  enforced  in  the  manner  designated, 
namely,  t^  a  retention  of  the  forfeitures  out 
of  the  amount  due  to  the  contractor  from 
the  political  subdivision,  party  to  the  con- 
tract. It  Is  clear  that  such  remedy  is  whol- 
ly inapplicable  to  the  case  at  bar. 

In  the  case  of  State  v.  Atkln,  64  Kan.  174, 
67  Pac.  619,  97  Am.  St.  Rep.  343,  the  Supreme 
Court  of  Kansas  held  the  provisions  of  the 
eight-hour  law  of  that  state  (for  a  violation 
of  the  provisions  of  which  the  party  was 
punishable  by  fine  and  imprisonment)  to  ap- 
ply to  a  contract  for  street  work  made  by 
-iie  mayor  and  councilmen  of  a  city  of  the 
Irst  class.  The  law  inder  which  this  con- 
tract was  made  (section  879,  Gen.  St.  Kan. 
1905)  discloses  the  fact  that  the  city  Itself 
was  not  only  a  contracting  party,  but  as- 
sumed the  obligation  of  paying  the  contractor 
the  cost  of  the  work. 

Our  conclusion  Is  that  a  contract  for  street 
work,  or  for  jhe  construction  of  a  sewer, 
awarded  pursuant  to  the  provisions  of  the 
Vrooman  act,  and  amendments  thereto,  the 
entire  cost  of  which  Is  to  be  paid  for  by 
assessments  levied  upon  the  property  con- 
tiguous to  the  line  of  such  sewer  or  street 
Improvement,  does  not  fall  within  the  pro- 
visions  of  section  653c,  Pen.  0)de. 

The  judgment  is  affirmed. 

We  concur:  ALLEN,  P.  J.;  XAGGART,  J. 
92F.-48 


WEST  V.  DYGERT. 

(Snprome   Court  of  Idaho.    Nor.   27,   1907.) 

1.  Appeal— Failube  to  File  Bond. 

Under  the  provisions  of  section  4808,  R<'v. 
St.  1887,  an  appeal  is  ineffectual  for  any  pur- 
pose unless  witliin  five  days  after  siTVice  of  the 
notice  of  appeal  au  undertaking  is  tiled  or  a  de- 
po.sit  of  money  made  with  the  clerk,  or  tlie 
nndprtaking  be  waived  by  the  adverse  party  in 
writing. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  2,  Appeal  and  Error,  $§  2U61-2<I70.J 

2.  Same— Extension  of  Time. 

The  appellate  court  is  not  autliorized  to 
extend  the  time  for  filing  an  undertaking  on  ap- 
peal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  i  2U68.J 

3.  Costs — On  Appeal. 

Under  paragraph  9,  role  27  of  the  rules  of 
(his  court  (32  I'ac.  xi)  if  an  attorney  refuues  to 
jertify  a  transcript  presented  to  him  for  certifi- 
%tion,  and  fails  to  point  out  in  writing  any 
defects  in  such  transcript,  the  cost  of  procuring 
:he  clerk  to  certify  the  same  must  be  taxed  tu 
vhe  party  whose  attorney  so  aeglects  or  refuses. 

(Syllabus  by  the  Court.) 

Appeal  from  District  (Dourt,  Nez  Perce 
County;  E.  C.  Steele,  Judge. 

Action  by  Taylor  B.  West  against  Walter 
Grant  Dygert.  Judgment  for  plaintiff,  and 
defendant  appeals.    Dismissed. 

Walter  Grant  Dygert,  pro  se.  I.  N.  Smith, 
•or  respondent. 

SULLIVAN,  J.  This  Is  an  appeal  from  a 
judgment  in  favor  of  the  respondent  and 
against  the  appellant,  arising  out  of  an  al- 
leged partnership.  The  cause  was  tried  to 
the  court  without  a  Jury,  and  judgment  enter- 
ed as  above  stated. 

Counsel  for  respondent  moved  to  dismiss 
the  appeal  on  several  grounds,  one  of  which 
was  that  no  undertaking  on  appeal  was  filed 
within  the  period  allowed  by  law  after  the 
service  of  the  notice  of  appeal.  This  motion 
was  supported  by  the  affidavit  of  counsel  for 
respondent  and  the  district  Judge  who  tried 
said  cause.  On  the  hearing  a  copy  of  the  pa- 
per filed  as  a  bond,  duly  certified  by  the  clerk 
of  the  trial  court,  was  also  presented.  In 
opposition  thereto  the  affldavit  of  the  appel- 
lant was  presented.  It  appears  that  the  ap- 
pellant obtained  from  the  Title  Guaranty  & 
Surety  Company,  of  Scranton,  Pa.,  on  the 
19th  of  April,  1907,  an  undertaking  on  ap- 
peal in  this  case,  covering  both  costs  and  dam- 
ages. It  also  appears  that  several  copies  of 
said  undertaking  were  typewritten  with  the 
original,  but  such  copies  were  not  filled  out 
and  signed  by  the  title  guaranty  company. 
On  said  date  appellant  went  to  the  office  of 
the  clerk,  and  intended  to  leave  with  him 
the  original  undertaking  as  executed  by  said 
company,  but,  through  some  mistake,  he  left 
with  the  clerk  for  filing  a  copy,  the  blanks 
In  which  had  not  been  filled,  nor  had  the  com- 
pany signed  it.  On  the  29th  day  of  the  fol; 
lowing   May   the  appellant's  attention   was 
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called  to  the  fact  that  the  orlgtnal  undertak- 
ing for  costs  and  damages  on  appeal  was  not 
lu  the  custody  of  the  clerk  of  said  court. 

Thereupon  be  made  an  application  to  the 
agent  of  said  title  guaranty  company  for  a 
certifled  copy  of  said  undertaking,  and  there- 
after made  application  to  the  district  Judge 
to  have  said  certifled  copy  filed  In  said  case, 
which  application  was  granted  and  the  cer- 
tifled copy  filed  on  the  29th  day  of  May,  1907. 

It  further  appears  that  the  original  of  said 
undertaking  was  found  among  the  private  pa- 
pers of  the  attorney  for  the  respondent,  and 
had  no  filing  marks  upon  It.  Said  attorney 
made  an  affidavit  that  said  original  was  de- 
livered to  him  by  his  client,  the  respondent. 
On  the  bearing  the  appellant  denied  that  he 
had  ever  delivered  or  served  the  original  or 
a  copy  of  said  undertaking  on  the  respondent, 
and  the  respondent,  on  being  Interrogated  by 
the  court,  replied  that  he  had  no  recollection 
of  ever  having  bad  possession  of  said  original. 
It  is  not  made  clear  to  the  court  as  to  how 
or  by  what  means  said  original  undertaking 
got  into  the  posse!<slon  of  the  respondent's 
counsel.  It  appears  to  the  court  that  there 
has  been  a  mistake  made  In  this  matter,  for 
from  the  certifled  copy  of  the  undertaking 
furnished  t>y  the  clerk  it  clearly  appears  that 
the  original  was  not  delivered  to  him,  and 
was  not  flled  by  him.  Under  the  provisions 
«f  section  4808,  Rev.  St.  1887,  an  appeal  is 
InefTectuai  for  any  purpose  unless  within  flve 
days  after  the  service  of  the  notice  of  appeal 
an  undertaking  t>e  filed  or  a  deposit  of  money 
be  made  with  the  clerk.  It  appears  from  the 
record  before  us  that  no  undertaking  was  fll- 
ed within  the  time  required  by  the  provisions 
of  said  section  4808.  This  court  Is  not  au- 
thorized to  extend  the  time  for  flllng  an  un- 
dertaking on  appeal. 

The  appeal  is  therefore  Ineffectual  for  any 
purpose,  and  the  motion  to  dismiss  must  be 
sustained ;  and  it  is  so  ordered.  Costs  of  the 
appeal  are  awarded  to  resiwndent 

AILSHIE,  C.  J.,  concurs. 

PER  CURIAM.  In  the  case  of  Taylor  B. 
West  V.  Walter  Grant  Dygert  the  court  over- 
looked a  motion  made  by  the  appellant  to 
tax  costs  of  certifying  the  transcript  on  ap- 
peal to  the  respondent,  under  the  provisions 
of  paragraph  9  of  rule  27  of  the  rules  of  tliis 
court  (32  Pac.  xi).  That  paragraph  is  as 
follows: 

"Service  and  Certificate  of  Transcript. — 
After  the  transcript  is  printed,  a  copy  there- 
of shall  be  served  upon  the  adverse  part}' 
or  his  attorney;  and  If  there  be  more  than 
one  adversp  party,  app(>aring  by  different 
attorneys,  i  each  party  or  the  attorney  of 
each  party  so  appearing.  If  a  party  shall 
present  to  the  attorney  of  the  adverse  party  a 
transcript  on  appeal  in  a  civil  cause  and 
request  bis  certificate  that  the  same  is  cor- 
rect, and  said  attorney,  upon  such  request, 
shall,  for  a  i)eriod  of  five  days,  neglect  or 


refuse  to  Join  In  such  certificate;  or,  U  it 
be  incorrect,  shall  neglect  or  refuse  for  the 
same  time  to  serve  upon  the  party  making  the 
request  a  written  statement  of  the  particulars 
in  which  the  transcript  is  Incorrect,  or  upon 
the  presentation  of  the  transcript  cmrected 
In  the  particulars  thus  specified,  shall  stiU 
neglect  or  refuse,  for  a  period  of  two  days 
to  Join  in  such  certificate,  the  cost  of  procur- 
ing a  certificate  to  such  transcript  from  the 
clerk  of  the  proper  court  shall  be  taxed 
against  the  party  whose  attorney  so  neglects 
or  refuses." 

It  appears  that  the  transcript  was  present- 
ed to  the  attorney  of  the  respondent  for  cer- 
tification, and  he  refused  to  Join  In  the  cer- 
tificate, and  also  failed  to  serve  upon  the 
appellant  a  written  statement  of  the  partic- 
ulars in  whicA  said  transcript  was  claimed 
to  be  Incorrect,  if  it  was  so  claimed.  In  the 
case  of  Lydon  y.  Godard,  5  Idaho,  807,  51 
Pac.  459.  the  court  bad  under  consideration 
the  questlom  raised  in  the  case  at  bar,  and 
it>  was  there  held  that  the  appellant  was  en- 
titled to  recover  the  cost  of  procuring  a  cer- 
tification of  the  transcript  Under  the  rule 
laid  down  there,  the  cost  of  certifying  the 
transcript  in  the  case  at  bar,  which  is  shown 
to  have  been  $61.80,  must  be  paid  by  the  re- 
spondent, and  It  ler  so  ordered.  And  it  la 
further  ordered  that  said  sum  of  $61.80  be 
applied  on  the  judgment  recovered  in  the  case 
at  bar. 


Bx  parte  SQUIRESv 
(Supreme  Court  of  Idaho.    Nov.  22,  1907.) 

1.  CBiMr:»AL  Imw  —  Pbelimtnabt  Exakira- 
TioN — Homicide — Evidence. 

Held,  that  there  was  sufficient  evidence  in 
this  case  to  warrant  the  committing  ma»;istrate 
to  hold  the  petitioner  for  trial  in  the  district 
court. 

2.  Same  —  Pbeliuinakt  Examination  —  Evi- 
dence. 

In  a  preliminary  examination,  the  state  is 
not  l>ound  to  produce  all  of  its  evidence,  and, 
if  it  produces  sufficient  to  satisfy  the  committing 
magistrate  that  a  crime  has  been  committed,  and 
that  there  is  reasonable  or  probable  cause  to  t>e- 
lieve  that  the  petitioner  committed  it.  It  is  the 
duty  of  the  magistrate  to  hold  the  petitioner  for 
trial. 

[BJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  493.] 

3.  Same— "Reasonabu:  Cause." 

By  "reasonable  or  probable  cause"  is  meant 
Buch  evidence  as  would  lead  a  reasonable  per- 
son to  believe  that  the  accused  party  has  prob- 
ably or  likely  committed  the  offense  charged. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  r)(il8-r>G27 ;  vol.  7, 
pp.  595G,  o'J')';    vol.  8,  p.  7705.] 

4.  Same. 

In  a  preliminary  examination,  the  state  is 
not  required  to  establisli  the  guilt  of  the  peti- 
tioner beyond  a  reasonable  doubt,  and  the  phrase. 
"reasonable  or  probable  cause,"  as  used  in  sab- 
division  7,  i  8.'io4,  Rev.  St.  1887,  is  not  equiv- 
alent to  the  phrase,  "beyond  a  reasonable  doubt" 

tEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  493. 

For  other  definitions,  gee  Words  and  Phrases, 
vol.  6,  pp.  »n  8-5027;  vol.  7,  pp.  585e-«072; 
vol.  8,  pp.  7705,  7779.] 
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B.  Samk. 

Held,  that  it  appears  from  the  evidence  that 
a  public  offense  had  been  committed,  and  that 
there  was  suiiicient  cause  to  believe  the  peti- 
tioner guilty  thereof.  That  being  true,  the  com- 
mitting magistrate  did  not  abuse  his  discretion 
in  h<daing  the  petitioner  to  appear  for  trial. 

[E2d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  I^w,  §  iS'd.] 

(Syllabus  by  the  Coart) 

Application  of  A.  H.  Squires  for  writ  of 
liabeas  corpus.    Application  denied. 

Stewart  S.  Denning,  for  petitioner.  3.  3. 
Gulieen,  Atty.  Gen.,  Edwin  Suow,  J.  H.  Peter- 
son, and  B.  S.  Crow,  for  tbe  State. 

SULUVAK,  J.  This  is  an  application  for 
a  writ  of  habeas  corpus  by  A.  H.  Squires, 
who  was  held  to  answer  to  the  district  court 
on  a  charge  of  manslaughter  by  the  probate 
Judge  of  Latah  county.  This  application  is 
made  under  the  provisions  of  subdivision  7, 
t  8354,  Rev.  St.  1887.  Said  section  provides, 
after  enimierating  certain  cau-ses  in  which  a 
writ  may  issue,  as  follows:  "Where  a  party 
has  been  committed  on  a  criminal  charge 
without  reasonable  or  probable  cause." 
Counsel  for  the  petitioner  contends  that  the 
evidence  does  not  show  reasonable  or  proba- 
ble cause  for  holding  the  petitioner  to  appear 
before  the  district  court.  It  appears  from 
the  evidence  contained  in  the  record:  That 
on  July  17,  1007,  the  petitioner  was  the  own- 
er of  a  restaurant  in  the  town  of  Troy,  said 
lAtah  county.  That  the  deceased,  one  Rob- 
ert Clem,  who  was  addicted  to  drink,  had 
worked  for  the  petitioner  at  various  times 
and  frequented  said  restaurant.  On  the 
morning  of  July  17th,  about  1  o'clock,  the  de- 
ceased was  In  the  defendant's  restaurant, 
lie  had  overturned  and  broken  some  dishes, 
and  the  petitioner  put  blm  out  of  his  restau- 
rant. It  appears  that,  before  the  petitioner 
put  the  deceased  out  of  his  restaurant,  they 
quarreled,  and  the  deceased  called  the  peti- 
tioner "some  black  name."  Shortly  after  the 
petitioner  had  i)ut  him  out  deceased  was  ob- 
served by  tliree  or  four  people  lying  at  the 
edge  of  the  sidewalk  some  00  or  70  feet  from 
the  door  of  the  restaurant,  with  his  coat  off. 
One  of  those  parties  had  a  lantern,  and  stop- 
ped and  ascertained  that  it  was  Clem,  and 
spread  his  coat  over  his  shoulders,  thinking 
that  he  was  In  a  dnniken  stupor  or  sleep. 
Clem  laid  there  until  about  half  after  C 
o'clock  the  following  morning,  when  he  was 
taken  from  there  to  his  home,  on  the  sugges- 
tion of  a  physician,  and  remained  In  an  un- 
conscious condition  until  his  death  occurred 
about  half  after  3  o'clock  on  the  afternoon 
of  the  17th  of  July,  1!K)7.  It  appears  from 
the  evidence  that  the  iietitloner  told  dllTorriit 
stories  in  regard  to  what  occurred  at  the 
time  he  put  the  deceased  out.  One  witness 
testified  as  follows,  to  wit:  "Mr.  Squires 
says  I  took  Clom  out  of  there,  and  he  called 
me  some  black  name,  and  that  Clem  said  he 
would  get  a  butcher  knife  and  cut  them  [him] 
down  to  his  size,  and  then  Squires  says  he 


fell  down  there,  and  pointed  with  his  hand 
like  that,  and  over  there,  and  pointed  at  an- 
other place  over  where  he  was  lying.  He 
fell  there,  and  he  fell  there  and  over  there." 
And  he  told  others  when  he  pushed  Clem 
out  of  his  door,  Clem  did  not  fall,  but  "he 
Just  kind  of  squatted."  It  further  appears 
that  the  petitioner  was  in  and  about  said 
restaurant  for  some  time  after  he  had  put 
the  deceased  out,  and  one  witness  testified 
that  the  petitioner  told  him  after  he  had  put 
the  deceased  out  he  went  home  and  went  to 
bed.  It  further  appears  that  the  deceased 
had  a  number  of  contusions  on  his  body. 
They  were  on  his  arms,  his  leg,  and  his  head. 
On  his  head  the  bruises  were  severe,  and  on 
the  left  side,  above  the  ear,  there  was  a  con- 
tusion, swollen,  and  about  two  Inches  in  di- 
ameter. The  physician  who  made  tbe  post 
mortem  examination  testified  that  It  was  his 
opinion  that  the  deceased  came  to  his  death 
by  reason  of  such  wounds  and  contui^lons. 
The  presence  of  a  large  blood  clot  on  the 
brain  and  a  half  pint  of  blood  which  the  doc- 
tor testified  he  found  in  the  right  side  of 
his  head  was  the  cause  of  his  death  in  the 
opinion  of  the  doctor. 

It  will  serve  no  useful  purpose  to  go  into 
the  evidence  any  further.  We  think  from  all 
of  the  evidence  It  shows  the  commission  of 
a  crime,  and  that  there  was  reasonable  or 
probable  cause  for  believing  the  petitioner 
committed  It.  Comisel  fur  the  petitioner 
contends  that  drunkenness  was  the  cause  of 
the  death  of  the  de<t>ased,  and  cites  Taylor's 
Medical  Jurisprudence  (Clark-Bell  Ed.)  p. 
203,  and  other  medical  works  as  to  the  effect 
of  alcohol  on  tbe  stomach  and  brain.  Tbe 
ptiyslcian  and  surgeon  who  made  the  iK>8t 
mortem  examination  testified  that  in  bis 
opinion  the  cause  of  Clem's  death  was  vio- 
lence, and  not  drunkenness — not  alcoholic 
imisoning.  Tlie  physician  testified  that  the 
half  pint  of  blood  found  in  the  right  side  of 
the  head  could  not  have  been  produced  by 
alcoholic  poisoning,  and  that  the  amount  of 
blood  so  found  is  very  much  greater  than 
would  be  found  In  a  case  of  apoplexy.  In  a 
preliminary  examination  the  state  is  not 
bound  to  produce  all  of  its  evidence.  If  It 
produces  such  evidence  as  would  Induce  a 
reasonable  man  to  believe  that  the  accused 
party  probably  or  likely  committed  the  of- 
fense charged,  it  Is  the  duty  of  the  magis- 
trate to  hold  the  defendant  for  trial.  Tbe 
state  Is  not  re<inired  to  establish  tbe  guilt  of 
the  defendant  beyond  a  reasonable  doubt,  as 
ui>ou  the  trial,  and  the  phrase,  "reasonable 
or  probable  cause,"  is  not  equivalent  to  "l>e- 
yond  a  rea.^ouable  doubt."  Ex  parte  Chat- 
field  (Cal.)  3(i  I'ac.  W8. 

This  court  held  in  Re  Levy,  8  Idaho,  C3,  0(5 
Pac.  800,  that  the  application  for  a  writ  of 
habeas  corpus  should  be  denied  where  It  Is 
not  shown  that  the  committing  magistrate 
has  abused  the  discretion  which  the  law  vests 
in  him.  We  think  It  sufficiently  appears 
from  tbe  testimony  in  this  case  that  a  public 
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offense  has  been  ccMMmUted,  and  that  there 
Is  siiflRciPiit  cause  shown  to  warrant  the  hold- 
ing of  the  petitioner  for  trial  In  the  district 
court 

The  only  question  raised  on  this  applica- 
tion Is  whether  the  committing  magistrate 
abused  his  discretion  in  holding  tlie  jietitlon- 
er  to  appear  for  trial  under  the  evidence  ad- 
<lueed  on  the  hearlns.  After  carefully  re- 
viewinK  the  whole  evideni-e,  we  are  satisfied 
that  there  was  no  abuse  of  discretion  in  that 
mutter.  The  release  of  the  petitioner  Is 
therefore  dcnii'd,  anil  it  is  ordered  tliat  lie  be 
reinniKlcd  to  the  care  and  custody  of  the 
slieriff  of  Latah  county. 

AII-SIIIK,  C.  J.,  concurs. 


VILLAGK  OF  IIAILEY  r.  RILEr. 
(Supreme  Court  of  Idalio.     Dec.  13.  1907.) 

1.  Appeal— T:.\dektaking— Waiver — Certif- 
icate OF   C^.KBK   TO  TRANBCRII'T. 

Rev.  St.  1887,  i  4S21,  r<!quires  that  the 
transcript  lie  aecomj)aiiicd  by  a  certificate  of 
tlic  cleric  or  attorne.vM,  tlint  an  uudertakinR  on 
ap]>cal  in  due  form  has  been  properly  filed,  or 
a  stipulation  of  the  parties  waiving  the  same. 

2.  Same. 

An  affidavit  of   tlie   partieK  or  of  the  at- 
tornt'.vs  cannot  be  substituted  for  the  certificate 
of  tlic  clerk  or  attorneys,  as  required  by  Rev. 
St.   1887.  «  4821. 
.'!.  Same— rRE.sfifPTioNS. 

Where  the  record  does  not  show  by  the 
certificate  of  tlie  clerk  or  attorneys  that  an 
undertaking  on  appeal  has  been  properlj'  filed, 
and  there  i.«  no  waiver  of  such  undertaking,  this 
court  will  assume  tliat  no  undertaking  on  ap- 
peal was  filed  in  due  form. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  f  37i)2.] 

4.  Same — Dimixution  of  Record. 

If  the  clerk  and  attorneys  decline  to  certify 
tliat  an  undertaking  lia.s  beeu  fil(>d  in  due  form, 
and  there  is  no  waiver  of  sudi  undertaking, 
when  an  undertaking  has  in  fact  been  filed,  a 
certified  eoi)y  of  the  undertaking  on  appeal  may 
be  broiicht  to  this  court,  from  which  this  court 
will  determine  the  fact  whether  an  undertaking 
has  beeu  filed  in  due  form. 

5.  Same— Ab.sence  of  Bond— Filing  in  Su- 
PUE.ME  Court. 

Where  no  undertaking  on  appeal  is  filed 
in  the  lower  court,  the  requirements  of  the 
statute  cannot  be  complied  with  by  filing  an 
undertakinR  on  appeal  in  this  court  whicli  is 
approvid  liv  a  justice  of  this  court,  under  Rev. 
St.  1887,  i  4822, 
(5.  Same— Motion  to  Dismiss— Sl'fficiency. 

A  motion  to  dismiss  an  appeal,  on  the 
ground  that  no  undertaking  on  appeal  has  been 
given  in  the  district  court,  is  not  indefinite  or 
uncertain,  as  the  reason  is  fully  stated  in  the 
motion  it-self. 

(Syllabns  by  the  Court.) 

.\ppeal  from  District  Court,  Blaine  Coun- 
ty ;    I>yttleton  Price,  ,Iudge. 

Action  b.v  the  village  of  Ilalley  against 
W.  T.  Rile.v  to  quiet  title  to  an  interest  In  a 
water  ditch  and  laterals.  .Tiidgment  for 
plaintiff,  and  defendant  appeals.  On  motion 
to  dismiss  sustained. 


R.  M.  Angel  and  Richards  &  Ilnga,  for  ap- 
pellant McFadden  &  Brodbead  and  Sulli- 
van &  Sullivan,  for  respondent 

STEWART,  J.  The  respondent  moves  to 
dismiss  the  ai)peal  In  this  case  upon  the 
ground  tliat  no  undertaking  on  appeal  has 
been  filed  In  said  cause.  Rev.  St.  1887,  i  4821, 
provld<»8  that  the  copies  provided  for  in  the 
last  three  sections  must  be  certified  to  l>e 
correct  by  the  clerk  or  the  attorneys,  and 
ninst  be  accompanied  with  a  c»»rtificate  of 
the  clerk  or  attorneys  that  an  undertaking  on 
appeal  in  due  form  has  been  properl.v  filed, 
or  a  stipulation  of  the  parties  waiving  an 
undertaking,  Tlie  certificate  attached  to  the 
transcript  In  this  ease  is  as  follows :  '"It  Is 
hereby  stipulated  by  the  attome.\-s  for  the 
respondent  that  the  foregoing  transcript  con- 
tains full,  true,  and  correct  copies  of  the 
Judgment  roll,  complaint,  answer,  findings  of 
fact  and  conclusions  of  law,  judgment,  notice 
of  Intention  to  move  for  a  new  trial,  state- 
ment of  the  case  on  motion  for  a  new  trial, 
order  allowing  statement  on  motion  for  a 
new  trial,  order  overruling  motion  for  a 
new  trial,  and  notice  of  appeal  In  the  above 
entitled  cause."  This  stipulation  Is  signed 
by  the  respective  counsel  for  appellant  and 
respondent.  So  far  as  the  re<>ord  is  con- 
cerned, there  Is  no  certificate  attached  to  the 
record  by  the  clerk  or  the  attorneys  to  the 
effect  that  an  undertaking  on  appeal  in  due 
form  has  been  properly  filed,  and  no  stipula- 
tion of  the  parties  waiving  the  undertaking. 
There  Is  filed  In  this  court  an  affidavit  of  the 
clerk  of  the  district  court  that  a  bond  for 
costs  and  damages  on  appeal  was  presented 
to  him  on  the  23d  day  of  May,  1906,  for  the 
I)urpose  of  having  Thomas  MIzer  and  Leon 
Fuld  justify  as  sureties,  and  that  nothing 
was  said  about  filing  the  bond;  that  the 
clerk  knew  no  better  and  filed  the  bond  on 
said  day;  that  the  api)eUant,  W.  T.  Riley, 
gave  uo  instructions  as  to  the  filing  of  such 
bond;  that  on  the  24th  day  of  May  R.  M. 
Angel,  one  of  the  attorneys  for  the  defendant, 
apiiellant  here,  came  into  the  clerk's  office 
with  a  notice  of  ajiiieal.  and  directed  said 
clerk  to  file  the  same,  and  on  the  25th  day  of 
May  said  Angel  suggested  to  said  clerk  that 
the  undertaking  should  be  filed  after  the 
notice  of  appeal,  and  that  said  clerk  suggest- 
ed that  the  same  be  withdrawn  and  reflled, 
but  that  said  Angel  re<iuested  the  affiant 
clerk  to  change  the  date  of  filing  said  under- 
taking on  appeal  from  the  23d  day  of  May 
to  the  2tth  day  of  May,  and  tliat  said  clerk 
erased  the  figure  "3"  of  the  filing  date,  and 
tlien  and  there  Ins<>rted  the  figure  "4,"  mak- 
ing the  same  read,  "May  24th."  Thus  it  ap- 
pears from  this  aflidavit  that  an  undertaking 
on  appeal  was  presented  to  the  clerk  on  the 
23d  day  of  May,  and  the  filing  mark  placed 
thereon,  but  as  it  was  done  without  the  au- 
thority of  the  appellant  or  his  attorney,  the 
same  was  after^vard  changed  and  refiled  on 
the  24th,  and  upon  these  facts  counsel  for 
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the  appellant  contend  that  nn  undertaking  on 
appeal  in  said  cause  was  filed. 

In  the  case  of  Watson  v.  Cornell,  52  Cal. 
044,  the  court  says:  "The  record  does  not 
contain  a  copy  of  the  undertaking  on  appeal, 
nor  does  the  certiflcnte  of  the  clerk,  so  far 
as  it  relates  to  the  unilertaUinff  on  appeal, 
conform  to  section  0."i3  of  the  Code  of  Civil 
.I'rocerture"  (which  is  the  same  as  section 
4S21  of  the  Revised  Statutes  of  Idaho).  In 
tlie  ca.se  of  Winder  v.  Ilendrick,  54  Cal.  27ii. 
tlie  court  says :  "In  the  ahsence  of  any  cer- 
tificate hy  the  clerk  that  the  undertaking  Is 
'in  due  form."  or  of  any  copy  of  the  under- 
taking certified  Ijy  that  officer,  we  must  as- 
sume the  instrument  on  file  holow  not  to  be 
In  due  form.  Neither  the  affidavit  of  the  ap- 
pellant nor  that  of  the  clerk  himself  can  be 
substituted  for  the  certificate  required  by 
section  O.j."?  of  the  ('ode  of  Civil  Procedure." 
In  the  case  of  Pacific  Mutual  IJfe  Ins.  Co. 
V.  Kdgar.  1.T2  Cal.  197,  64  Pac.  2(iO,  the  court 
says:  "That  the  copies  so  furnished  [refer- 
ring to  the  record]  must  be  certified  by  the 
clerk  or  the  attorneys  to  be  correct,  'and 
must  be  accompanied  with  a  certiflcnte  of  the 
clerk  or  attorneys  that  an  undertaking  on 
appeal  In  due  form  has  been  properly  filed, 
or  a  stipulation  of  the  parties  waiving  an  un- 
dertaking.' The  language  of  the  Code  Is  im- 
amblguous.  and  It  has  been  held  that  the 
transcript  must  show  that  an  undertaking 
has  been  filed  in  due  time.  •  •  •  After 
certifying  that  the  copies  of  the  complaint, 
etc.,  are  true  and  correct,  the  certificate 
states :  'I  further  certify  that  an  undertaking 
lu  due  form  of  *law  Is  on  file  In  my  office.' 
This  is  clearly  Insufficient.  It  does  not  ap- 
pear that  it  refers  to  an  undertaking  on  ap- 
peal, nor  that  it  was  properly  filed;  neither 
does  it  show  the  date  of  filing.  While  we 
would  not,  in  all  cases,  require  the  exact  lan- 
guage of  the  Code  to  be  followed  in  the  cer- 
tificate, yet  it  must  api)ear  that  an  under- 
taking on  npi>fal  has  been  properly  filed.  If 
the  certificate  does  not  so  state.  It  might 
show  the  date  of  filing  the  imdertaking  or  a 
copy  of  the  undertaking.  It  must  appear, 
however,  that  such  an  undertaking  has  been 
filed,  either  'properly'  or  of  a  date  that  shows 
It  was  In  due  time." 

The  statute  requires  that  the  clerk  or  at- 
torneys certify  that  an  undertaking  on  appeal 
In  due  form  has  been  properly  filed,  or  that 
a  stipulation  of  the  pai'ties  has  been  made 
waiving  such  undertaking.  In  this  case  it 
does  not  appear  from  the  record  that  the 
clerk  or  attorneys  made  such  certificate ;  nei- 
ther does  it  appear  that  the  parties  waived 
such  undertaking. 

Counsel  for  appellant,  however,  contend 
that  the  resiwndent  has  waived  the  filing  of 
such  undertaking  by  his  acts.  The  judgment 
was  entered  February  (i,  1006.  The  order 
oveiTuling  the  motion  for  a  new  trial  was 
made  and  filed  April  24.  1906.  The  transcript 
■was  filed  In  this  court  on  July  20,  1906.  On 
July  11,  1906,  a  stipulation  was  entered  Into 


by  the  respective  counsel,  extending  the  time 
to  file  briefs  on  the  part  of  the  appellant  to 
September  1,  1906,  and  on  the  part  of  re- 
spondent to  Noveniher  1.  1906.  On  August 
2!).  1006.  a  further  stipulation  was  entered 
Into  hy  the  respective  counsel  extending  the 
time  to  file  briefs  on  the  part  of  the  appel- 
lant to  Sei)teml>er  15,  IfKXi,  nnd  on  the  part 
of  the  resjiondent  to  a  reasonable  time  there- 
after, or  such  time  as  the  law  would  allow. 
The  motion  to  dismiss  the  appeal  on  the 
ground  that  no  imdertaking  on  appeal  had 
been  flle<l  was  served  upon  the  appellant 
on  the  24th  day  of  October,  1906,  noticing 
said  motion  for  hearing  for  Noveml)er  26. 
1906.  In  the  case  of  Perkins  v.  Cooi)er,  87 
Cal.  241,  25  Pac.  411,  the  court  says:  "In 
no  Skerrett,  -SO  Cal.  63,  22  Pac.  8.5.  it  was 
held  that.  In  order  to  entitle  certain  parties 
to  appeal  without  filing  an  undertaking,  un- 
der section  946  of  the  Code  of  Civil  Pro- 
cedure, the  order  dlsi)ensing  with  the  under- 
taking must  be  made  within  the  time  pre- 
scribed by  law  for  filing  the  undertaking.  So 
far  as  the  filing  of  an  undertaking  is  to  be 
waived,  it  must  be  done  within  tlie  time  for 
filing ;  otherwise,  the  appeal  Is  lost."  In  the 
case  of  Fomi  v.  Yoell,  93  Cal.  442,  30  Pac. 
578,  the  court  holds  that  after  the  time  for 
appeal  has  expired  a  stipulation  would  not 
waive  a  compliance  with  the  statute.  Rev. 
St.  1RS7,  $  4S08,  provides  that  "the  appeal 
Is  Ineffectual  for  any  purpose,  imless  within 
five  days  after  service  of  the  notice  of  ap- 
peal, an  undertaking  be  filed,  or  a  deiKJsit 
of  mone.v  be  made  with  the  clerk,  as  here- 
inafter provided,  or  the  undertaking  be 
waived  by  the  adverse  party  In  writing." 
No  undertaking  having  been  given  in  the 
district  court,  and  the  same  not  having  been 
waive<l,  the  appeal  was  ineffectual,  and  there 
was  no  case  in  this  court  at  the  time  the 
stipulations  entered  into  by  counsel  were 
made.  If  the  clerk  or  attorneys  refuse  to 
certify,  and  the  parties  refuse  to  waive  the 
undertaking  on  apijeal,  a  certified  copy  of 
the  undertaking  may  be  brought  here  with 
all  filings  and  Indorsements,  and  from  that 
record  this  court  could  determine  whether 
the  law  had  been  complied  with  in  giving 
and  filing  the  undertaking.  Stipulations  ex- 
tending time  for  filing  briefs  entered  into 
after  the  time  for  filing  the  undertaking  on 
appeal  has  expired,  Is  not  a  waiver  of  the 
filing  of  said  undertaking. 

Coimsel  argues  that  the  motion  to  dismiss 
the  ai)i)eal  Is  indefinite  and  uncertain,  and 
fails  to  state  the  reason  for  the  dismissal. 
The  motion,  however,  specifies  that  no  under- 
taking on  ai)peal  has  been  filed.  This  could 
iK>t  be  any  nwre  specific.  It  was  notice  that 
no  undertaking  whatever  had  been  filed,  and 
It  Is  as  spe<-irtc  and  certain  as  language  could 
make  it. 

An  undertaking  was  filed  In  this  court  on 
the  24th  day  of  November,  1006,  and  was  ap- 
proved l\v  a  justice  of  this  court,  and  for 
that  reason  the  appellant  argues  that  the 
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appeal  should  not  be  dismissed.  Wbere  no 
undertaking  on  appeal  Is  given  In  the  trial 
court,  the  appeal  becomes  Ineffectual  for  any 
purpose,  and  the  fact  that  an  undertaking  Is 
given  hi  this  court  as  provided  by  Rev.  St, 
1887,  i  4822,  does  not  waive  the  provisions 
of  the  statute  or  save  the  appellant's  right, 
as  against  a  motion  to  dismiss  the  appeal 
upon  the  ground  that  no  imdertaklng  on  ap- 
peal was  given.  The  appeal  In  this  case  will 
be  dismissed.    Costs  awarded  to  respondent. 

AILSIIIE,  C.  J.,  concurs.  SULLIVAN. 
J.,  sat  at  the  hearing,  but  did  not  partici- 
pate In  this  decision. 


HUGHES  v.  MULLINS. 
(Supreme  Court  of  Montana.    Dec.  4,  1007.) 

1.  CONTBACTS  —  LEOALITY   OF  OBJECT   —  OB- 
STBUCTINO  AnMINISTRATION  OF  JUSTICE. 

A  contract  that,  if  second  party  produced 
evidence  in  support  of  suits  instituted  by  first 
party,  first  party  agreed  to  pay  second  party  the 
amount  therein  specified  on  settlement  of  one  or 
both  of  the  suits,  whether  the  evidence  so  pro- 
duced should  be  actually  used  in  court  or  not, 
and  that,  if  any  suit  should  be  brought  by  de- 
fendants In  the  suits  of  first  party  against  a 
witness  produced  by  reason  of  the  evidence  given, 
then  first  party  would  defend  the  same  without 
expense  to  second  party  or  witness,  tends  to  im- 
pede the  due  administration  of  justice,  and  is 
therefore  void  as  against  the  policy  of  the  law. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  8  (J17.] 

2.  Same— Effect  or  Iixeoalitt. 

A  provision  for  payment  of  the  considera- 
tion on  settlement,  whether  the  evidence  was 
used  in  court  or  not,  was  not  severable  from 
the  other  provisions  of  the  contract  so  as  to 
entitle  second  party  to  recover  on  that  provi- 
sion, notwithstanding  the  invalidity  of  other  pro- 
visions as  tending  to  the  procurement  of  per- 
jury, but  the  contract  was  entire  and  within 
Civ.  Code,  §  211J.3,  providing  that,  if  any  part 
of  a  single  consideration  for  one  or  more  ob- 
jects or  of  several  considerations  for  a  single 
object  is  unlawful,  the  entire  contract  is  void. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  i  701.] 

Appeal  from  District  Court,  Silver  Bow 
County;   Jno.  B.  McCIernnn,  Judge. 

Action  by  Elmer  Hughes  against  Pat  Mul- 
lins.  Judgment  for  defendant,  and  plain- 
tiff appeals.    AfiBrnied. 

John  J.  McHatton  and  John  G.  Brown,  for 
apiH'llant.  John  F.  Davles  and  T.  J.  Wulsh, 
for  respondent. 

nOLIiOW'AT,  J.  This  la  an  action  on  a 
contract  to  recover  the  sum  of  $.")0,000.  The 
amended  corajjlalnt  alleges  that  In  ]!)()2  the 
defendant  herein,  Mullins.  commenced  two 
certain  actions  In  the  district  court  of  Silver 
Bow  county  against  the  Boston  &  Montana 
Consolidated  Copper  &  Silver  Mining  Com- 
pany, designated  In  the  records  of  that  court 
as  10.209  and  10.211.  In  the  first  of  these 
MulUns  claimed  In  his  complaint.  In  effect, 
that  at  one  time  he  had  a  lease  upon  the 
Comanche  lode  mining  claim  with  an  option 


to  purchase  the  same;  that  the  Boston  & 
Montana  Company  procured  one  C.  M.  Allen 
to  obtain  from  Mulltns  an  undivided  one- 
fourth  interest  in  bis  lease  and  bond,  and  to 
become  an  ostensible  partner  with  Mulling 
in  exploring  and  developing  the  claim;  tliat 
the  money  paid  by  Allen  for  such  interest 
was  furnished  by  the  Boston  &  Montana 
Company;  that  Allen  was  not  acting  for 
himself,  but  for  that  company;  that  Allen 
and  the  company  knew  the  mineral  condition 
of  the  claim,  and  knew  that  it  was  very  val- 
uable, all  of  which  facts  were  unknown  to 
Mulllns;  that  Allen  misrepresented  the  value 
to,  and  concealed  the  real  value  of  the  prop- 
erty from,  Mulllns,  and  discouraged  him 
from  further  operations  under  the  lease  and 
bond,  and  finally  Induced  Mulllns  to  sell  bis 
interest  to  a  representative  of  the  Boston 
&  Montana  Company,  without  knowing  that 
be  was  doing  so,  for  $7,500,  the  net  amount 
which  Mulllns  had  expended  upon  the  claim, 
while  his  interest  was  of  very  much  greater 
value.  It  is  alleged  that  Mulllns  in  bis  com- 
plaint had  set  forth  at  length  the  acts  of 
fraud  on  the  part  of  Allen  and  the  company, 
which  bad  resulted  in  Mulllns  parting  with 
his  interest  in  the  lease  and  bond;  ttiat 
Mulllns  had  prayed  for  an  accounting  for 
the  value  of  ores  extracted  by  the  company, 
and  that  he  be  adjudged  to  be  the  owner  of 
a  three-fourths  Interest  In  the  claim,  and 
for  a  conveyance  of  such  interest  by  the  com- 
pany. It  Is  alleged  that  in  the  second  of 
these  suits  Mulllns  had  sought  to  obtain  a 
Judgment  for  flOO.OOO  for  ores  extracted 
from  the  claim  by  the  company  during  the 
time  that  Mulllns  and  Allen  were  working 
the  same  under  the  lease  and  bond.  This 
amended  complaint  then  alleges  that  it  was 
material  for  Mulllns  to  know  whether  Allen 
would  testify  In  accordance  with  tiie  allega- 
tions of  bis  (Mulllns')  complaint  In  case 
10,209;  that  Mulllns  did  not  know  what  in- 
formation Allen  possessed;  "that  the  defend- 
ant [Mulllns]  applied  to  the  said  G.  M.  Allen 
and  to  this  plaintiff  for  Information  regard- 
ing the  matters  upon  which  he  desired  to  pro- 
cure evidence;  that  said  defendant  was  in- 
formed by  said  plaintiff  that  he  could  assist 
him  In  producing  such  testimony  or  evidence, 
and  that  he  would  do  so,  provided  the  de- 
fendant entered  Into  the  agreement  with  him 
hereinafter  alleg(>d  to  compensate  him  for  his 
services  which  might  be  rendered  In  produc- 
ing the  same,  or  in  giving  the  defendant,  or  in 
assisting  the  defendant  to  obtain,  knowledge 
of  what  such  testimony  would  be;"  that  on 
March  19,  1003,  Hughes  and  MulUns  entered 
Into  an  agreement  In  writing,  only  one  para- 
graph of  which  contract  Is  set  forth.  It  is 
alleged  that,  acting  under  this  agreement, 
Hughes  and  Allen  furnished  to  Mulllns  the 
information  which  he  desired,  and  that  but 
for  the  agreement  by  Mulllns  to  pay  the  snm 
of  $."»0,0fK)  he  would  not  have  obtained  such 
Information.  It  is  then  alleged  that  there- 
after MulUns  settled  his  suits  for  the  earn 
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of  $130,000,  and  that  Hugbee  demanded  pay> 
ment  of  the  $50,000  mentioned  in  the  contract, 
which  demand  was  refused.  To  this  amend- 
ed complaint  a  demurrer  was  Interposed  and 
overruled,  and  defendant  Mullins  then  filed 
on  answer,  setting  forth  three  separate  de- 
fenses. This  answer  admits,  by  not  denying, 
the  commencement  of  the  suits  against  the 
Boston  &  Montana  Company  and  the  nature 
and  character  of  the  allegations  in  bis  com- 
plaints, but  denies  most  of  the  other  allega- 
tions of  the  amended  complaint.  It  admits 
and  alleges  "that  the  defendant  applied  to 
the  said  C.  M.  Allen  for  information  regard- 
ing the  matters  upon  which  he  desired  to 
present  evidence  at  the  trial  of  the  actions 
brought  by  blm  against  the  said  Boston  & 
Montana  Consolidated  Copper  &  Silver  Min- 
ing Company,  and  avers  the  fact  to  be  that 
prior  to  the  tlipe  that  he  first  saw,  met,  or  had 
any  business  transactions  whatever  with  the 
plaintiff  the  said  C.  M.  Allen  bad  given  to 
the  defendant  Information  regarding  the  mat- 
ters In  relation  to  which  he  desired  to  submit 
evidence  in  the  actions  so  instituted  by  him, 
the  defendant,  but  defendant  denies  that  be 
applied  to  tbe  plaintiff  for  information  re- 
garding the  said  matters,  and  denies  that  the 
plaintiff  bad  any  information  In  relation  to 
tbe  same,  or  that  tbe  defendant  ever  imagined 
that  be  bad." 

With  respect  to  tbe  circumstances  sur- 
rounding tbe  execution  of  the  contract  of 
March  19,  1903,  tbe  answer  states:  "Denies 
that  on  or  about  the  19th  day  of  March,  1903, 
or  at  any  other  time,  the  defendant  did  enter 
into  with,  execute,  or  deliver  to  the  plaintiff 
any  agreement  in  writing,  except  that  on 
that  day  the  plaintiff  presented  to  tbe  de- 
fendant an  Instrument  in  writing,  of  which 
a  copy  Is  hereto  attached,  marked  'Exhibit 
A,'  and  by  this  reference  made  a  part  of 
this  answer,  representing  at  the  time  to  the 
defendant  that  be  was  tbe  agent  and  rep- 
resentative of  the  said  C.  M.  Allen,  and  that 
tbe  said  C.  M.  Allen  would  not  testify  at  tbe 
trial  of  either  of  tbe  actions  begun  by  tbe 
defendant  against  tlie  Boston  &  Montana 
Consolidated  Copper  &  Silver  Mhilng  Com- 
pany, or  would  not  testify  to  tbe  facts  in 
said  actions,  or  testify  in  such  a  manner  in 
Bucb  actions  as,- that  bis  testimony  would 
be  of  any  service  to  tbe  defendant  herein, 
unless  the  defendant  would  sign  tbe  agree- 
ment so  by  him  presented  to  this  defendant, 
and  that  thereupon  the  defendant  signed 
the  same."  The  answer  specifically  denies 
that  Mullins  would  not  have  received  the 
knowledge  or  information  in  support  of  the 
allegations  of  his  complaints  in  bis  suits 
against  the  Boston  &  Montana  Company, 
which  it  is  alleged  he  did  receive,  but  for 
the  fact  that  he  entered  into  tlie  contract  of 
March  19,  1903,  and  agreed  to  pay  Hughes 
$50,000.  The  answer  denies  that  Mullins  re- 
ceived $150,000  in  settlement  of  his  suits, 
but  admits  that  he  received  $75,000. 

For  a  second  defense  tbe  answer  sets  forth 


at  length  the  contract  of  March  19,  1903, 
designated  "Exhibit  A"  above,  as  follows: 
"Butte,  Montana,  March  19tb,  1903.  This 
agreement  made  and  entered  into  this  lOtb 
day  of  March,  A.  D.  1003,  by  and  between 
Patrick  Mullins  of  Butte,  Silver  Bow  Co., 
Mont,  party  of  tbe  first  part,  and  Elmer 
Hughes  of  Missoula,  Missoula  Co.,  Mont., 
party  of  the  second  part,  Wltnessetb:  That 
whereas  tbe  said  first  party  now  lias  pend- 
ing in  tbe  courts  of  Montana  certain  min- 
ing suits  affecting  the  Comanche  mining 
claim,  and  whereas  the  said  second  party 
elects  to  furnish  evidence  in  said  suit  or 
suits,  It  Is  hereby  agreed:  That  in  case  evi- 
dence is  produced  that  C.  M.  Allen,  a  party 
named  in  these  suits  was  never  the  partner 
of  tbe  said  party  of  the  first  part,  but  acted 
as  agent  for  other  parties  In  tbe  working 
and  sale  of  tbe  lease  and  bond  of  the  Co- 
manche mine  held  by  the  party  of  the  first 
part  and  that  said  C.  M.  Allen  bad  full 
knowledge  of  tbe  value  of  said  Comanche 
mine,  but  concealed  tbe  same  from  said  first 
party  that  be  might  so  discourage  said  first 
party  that  be  would  turn  over  all  bis  hold- 
ings In  said  Comanche  mine  to  the  parties 
that  said  C.  M.  Allen  was  representing,  and 
that  the  said  parties  who  were  to  receive 
said  interests  were  fully  conversant  with 
all  of  these  conditions  and  of  the  value  of 
said  Comanche  mine.  And  this  agreement 
wltnessetb  that  If  such  testimony  is  pro- 
duced that  It  will  be  conceded  by  said  party 
of  the  first  that  said  second  party  has  ful- 
filled his  part  of  this  agreement  and  it  will 
not  be  incumbent  upon  said  second  party  to 
prove  that  he  produced  It  And  this  agree- 
ment further  wltnessetb  that  in  considera- 
tion of  the  faithful  performance  of  tbe  above 
named  covenants  by  tbe  said  second  party 
that  said  first  party  agrees  to  pay  to  tbe 
said  second  party  tbe  sum  of  fifty  thousand 
($50,000)  dollars,  as  soon  as  any  settlement 
of  any  kind  Is  made  on  tbls  or  any  one  of 
said  Comanche  lawsuits  now  pending  in  tbe 
county  of  Silver  Bow  wherein  said  testimony 
is  used  between  party  of  tbe  first  part  and 
the  parties  now  In  possession  of  tbe  Coman- 
che mine.  And  it  is  agreed,  when  it  can  be 
shown  that  settlements  hare  been  made  be- 
tween party  of  the  first  part  and  the  de- 
fendants in  said  Comanche  mining  cases  that 
no  further  evidence  will  be  required  to  ren- 
der said  first  party  fully  liable  for  tbe  pay- 
ment of  the  full  amount  of  money  mentioned 
above.  This  agreement  binds  tbe  heirs  and 
assigns  of  both  tbe  first  and  second  parties 
to  a  faithful  i>erformance  of  all  matters  here- 
in specified.  It  is  further  agreed  that  tlie 
knowledge  of  what  said  testimony  is  to  l)e 
is  considered  of  sufllcient  value  to  party  of 
tbe  first  part  that  be  hereby  agrees  that  in 
case  of  settlement  of  any  of  the  cases  as 
above  mentioned  that  the  aforesaid  sum  of 
money  will  be  paid  to  said  second  party 
whether  the  aforesaid  testimony  is  used  In 
court  or  not    It  is  further  agreed  that  In 
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case  any  lawsuits  are  brought  against  tlie 
witness  that  said  second  party  shall  at  the 
time  specify  as  the  witness  meant  In  this 
clause  by  the  defendants  of  the  Comanche 
lawsuits  said  cases  being  brought  as  a  re- 
sult of  said  testimony  then  the  party  of  the 
first  part  agrees  to  defend  all  such  cases 
fully  and  without  any  expense  to  said  sec- 
ond party  or  his  witness.  Pat  Mulllns.  El- 
mer Hughes.  Witness  to  both  signatures: 
Wm.  J.  Jameson."  A  reply  was  filed,  which 
consists  of  the  following  admissions:  "Ad- 
mits that  said  defendant  received  some  in- 
formation from  said  O.  M.  Allen  with  ref- 
erence to  the  matters  alleged  in  the  com- 
plaint and  In  the  contract  referred  to  in 
said  complaint;  but  denies  that  he  recelyed 
all  or  full  information  with  reference  there- 
to, and  alleges  that  information  was  fur- 
nished to  him  and  he  received  the  same,  as 
in  said  complaint  set  forth,  and  plaintiff 
avers  that  any  information  which  said  de- 
fendant had  with  reference  to  the  allegations 
of  his  complaint  was  hearsay,  and  not  from 
witnesses  or  parties  who  knew  the  facts, 
admits  that  said  C.  M.  Allen  was  to  receive 
from  plaintiff,  after  he  had  received  the 
same,  in  case  he  shonld  receive  it,  a  portion 
of  the  amount  agreed  by  the  defendant  to 
be  paid,  after  the  same  was  paid,  and  to 
that  extent  was  interested,  and  that,  to  that 
extent.  It  might  be  said  that  he  represented 
said  C.  M.  Allen  in  said  matter  and  In  the 
matter  of  said  contract";  and  a  denial  of 
every  allegation  of  the  third  defense. 

Defendant  then  Interposed  a  motion  for 
judgment  on  the  pleadings,  which  was  sus- 
tained and  a  Judgment  rendered  and  enter- 
ed In  favor  of  the  defendant,  dismissing 
plaintiff's  action  and  awarding  defendant  his 
trosts.  From  that  Judgment  this  appeal  Is 
prosecuted. 

But  one  question  Is  presented  for  solution : 
Is  the  contract  of  March  19,  1!K«,  void?  The 
Instrument  is  so  vague  in  its  terms,  and  ap- 
parently adroitly  drawn  for  the  purpa<c  of 
concealing  the  real  Intentions  of  the  parties, 
to  such  an  extent  that  its  meaning  is  diffi- 
cult of  determination.  But,  taking  into  con- 
sideration the  circumstances  surrounding  the 
making  of  the  contract  as  disclosed  by  the 
allegations  of  the  answer  which  are  admit- 
ted or  not  denied  In  the  reply,  it  would  ap- 
pear to  mean  that  Hughes  agreed  to  furnish 
evidence,  through  the  medium  of  Allen  as  a 
witness.  In  sujiiwrt  of  the  allegations  of  plain- 
tiffs complaint  In  the  suit  of  Mulllns  v.  Bos- 
ton &  Montana  Company.  Xo.  1(),2<)9.  and.  In 
<'oiiRlderation  therefor,  Mulllns  agreed  to  pay 
Hughes  !f,-)0.000  for  the  benefit  of  himself  and 
Allen,  contingent,  however,  u|)on  a  settle- 
ment of  one  or  both  of  the  suits,  whether  the 
evidence  so  furnished  should  lie  actually 
used  In  court  or  not;  and  further  agreed 
that.  In  the  event  that  any  lawsuits  should 
be  brought  by  the  Boston  &  Montana  Com- 
pany against  the  witness,  presumably  Allen, 
whom  Hughes  should  produce  to  give  the  de- 


sired evidence,  by  reason  of  such  evidoni-e  Ihv 
ing  given,  then  MuIIins  would  defend  sucli 
suits  without  expense  to  Hughes  or  this  veil- 
ed witness.  In  other  words,  Hughes  con- 
tracted to  furnish  evidence  which  would  pro- 
duce one  or  the  other  of  two  results:  (1) 
Win  the  suits,  or  one  of  them,  uiwn  trial; 
or  (2)  put  Mulllns  In  such  a  iwsition  that 
he  could  force  a  favorable  settlement  of  one 
or  both  of  such  suits.  This  Is  manifest  from 
the  fact  that  Mulllns  was  not  to  l)ecome  lia- 
lile  to  pay  anything  until  one  or  the  other  of 
these  contingencies  happened.  That  such  a 
contract  has  a  tendency  to  Impede  the  due 
administration  of  Justice,  and  Is  therefore- 
void  as  against  the  policy  of  the  law,  was 
decided  by  this  court  In  Quirk  v.  Muller,  14 
Mont.  407,  36  Pac.  1077,  25  L.  R.  A.  S7.  -Vt 
Am.  St.  Rep.  ftt7;  and  we  might  well  rest 
our  decision  upon  the  opinion  in  that  case 
and  the  authorities  cited.  See.  however,  9 
Cyc.  .500,  where  the  later  cases  in  harmony 
with  the  decision  In  Quirk  v.  Muller  are  col- 
lated. See,  also,  note  to  Wood  v.  Casserleigh, 
97  Am.  St.  Rep.  1.38,  145. 

But  It  Is  said  that  the  written  Instrument 
of  March  19,  1903,  embraces  Independent  con- 
tracts, or,  rather.  Is  severable,  and  that  the 
portion  quoted  In  pl.ilntltTs  amended  c-om- 
plaint,  to  wit:  "It  Is  further  agreed  that 
the  knowledge  of  what  said  testimony  Is  to 
be  Is  considered  of  sufficient  value  to  the  par- 
ty of  the  first  part  that  he  hereby  agrees 
that  In  case  of  the  settlement  of  any  of 
the  cases  as  above  mentioned,  that  the  afore- 
said sum  of  money  will  be  paid  to  said  sec- 
ond party,  whether  the  aforesaid  testimony  is 
used  In  court  or  not" — is  a  complete  and  In- 
dependent contract,  not  prohibited  by  law 
and  not  against  the  policy  of  the  law.  But 
we  are  not  able  to  agree  with  this  contention. 
Standing  alone,  the  part  Just  quote<l  Is  mean- 
ingless ;  but,  considered  in  connection  Avith 
the  remaining  jwrtlons  of  the  agreement,  its 
meaning  becomes  plain,  or  at  least  as  plain 
as  any  other  portion  of  the  contract  or  the 
contract  as  a  whole.  The  paragi-aph  was  evi- 
dently Intended  to  meet  the  second  contin- 
gency mentioned  above,  and  bind  MuUius  to- 
pay  In  the  event  of  a  favorable  settlement  of 
either  of  his  suits  without  trial.  The  portion 
of  this  contract  Intended  to  meet  the  first 
contingency  al)ove,  or  the  favorable  settle- 
ment after  trial,  in  whk-h  the  evidence  to  be 
furnished  by  Hughes  sliould  be  used.  Is  the 
following:  "That  said  first  party  agrees  to 
pay  to  the  said  second  party  the  sum  of 
fifty  thousand  ($50,000)  dollars  as  soon  as 
any  settlement  of  any  kind  Is  made  on  this 
or  any  one  of  said  Comanche  lawsuits  now 
I)endlng  In  the  county  of  Silver  Bow  wherein 
said  testimony  Is  used  between  party  of  the 
first  part  and  the  parties  now  In  possession 
of  the  Comanche  mine."  Furthermore,  this 
contract  is  not  severable.  There  is  but  one 
consideration  to  pass  from  Mulllns  tor  what- 
ever acts  or  things  Hughes  might  do.  Hugh- 
es was  to  receive  $50,000  for  whatever  he 
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did,  not  a  iMrtlon  of  that  sum  for  certain 
nets  and  another  portion  for  different  acts. 
AV'e  think  a  correct  rule  for  determining 
■whether  n  contract  Is  entire  or  severable  Is 
announced  in  2  Parsons  on  Contracts  (8tb 
Ed.)  p.  517.  as  follows:  "If  the  part  to  be 
performed  by  one  party  consists  of  several 
separate  and  distinct  Items,  and  the  price  to 
bo  paid  by  the  other  is  apportioned  to  each 
Item  to  be  performed,  or  Is  left  to  be  implied 
by  law.  such  a  contract  wtll  generally  be 
held  to  be  severable.  •  •  •  And,  If  the  con- 
sideration to  be  paid  is  single  and  entire,  the 
<«ntract  must  Ixi  held  to  be  entire,  although 
the  subject  of  the  contract  may  ("onslst  of  sev- 
eral distinct  and  wholly  Independent  Items." 
Iluyctt  &  Smith  Co.  v.  Chicago  Kdlson  Co., 
Ki-  111.  i-W.  47  N.  R.  384.  .TO  Am.  St.  Rep. 
■272.  Practlcall.v  the  same  rule  Is  announced 
In  Xichols  &  Shepard  Co.  v.  Charlebols,  10 
N.  D.  44(5.  88  N.  W.  80,  »«  follows :  "Wheth- 
«r  a  contract  is  entire  or  severable  depends, 
in  general,  upon  the  consideration  to  be  paid, 
not  uiwn  its  subject.  If  the  consideration  is 
single,  the  contract  is  entire ;  but.  If  the  con- 
sideration Is  expressly  or  by  necessary  Impli- 
cation apportioned,  the  contract  is  severable. 
When  the  consideration  is  entire  and  single, 
the  contract  must  be  held  to  be  entire,  al- 
though the  subjects  may  be  distinct  and  inde- 
]>endeut  Items."  And  In  this  connection  we 
call  attention  to  section  21fi3  of  our  Civil 
Code,  which  reads  as  follows:  "If  any  part 
of  a  single  consideration  for  one  or  more  ob- 
Je<'t8.  or  of  several  considerations  for  a  sin- 
gle object.  Is  unlawful,  the  entire  contract  Is 
rold."  We  think  this  contract  is  an  entire 
contract  and  void,  as  against  the  policy  of 
the  law. 

In  conclnslon  we  quote  from  the  opinion 
In  Quirk  v.  Muller,  above :  "We  do  not  hold 
the  contract  void  because  it  was  an  agree- 
ment to  procure  perjnrj',  or  because  it  did 
procure  perjury,  but  the  contract  had  the 
tendency  and  opened  the  very  strong  tempta- 
tion  to  the  procurement  of  perjury." 

The  Judgment  Is  affirmed. 

Affirmed. 

BRAXTI.Y.  C.  J.,  and  SMITH,  J.,  concur. 


STATK  ex  rcl.  CONNORS  v.  FOSTER,  (Uerk 

of  District  Court. 

(Supreme  Court  of  Montana.     Dec.  2,  1907.) 

1.  Criminal    Law  — Appeal  — Tbanscript  — 
Duty  ok  Cllkk. 

IVn.  Code,  i  2281,  provides  tiiat.  upon  ap- 
peal bcins  laki'H.  the  clork  with  whom  notice 
of  api'i'al  i^  filed  must  within  10  days  there- 
after, in  case  the  bill  of  exceptions  has  been 
settled  by  the  judge  before  the  giving  of  such 
notice,  but.  if  not,  then  within  10  days  from 
the  (settlement  of  the  bill  of  exceptions,  with- 
out cliarpe.  transmit  to  the  clerk  of  the  appel- 
late rourt  n  copy  of  tlio  reoord.  all  bills  <jf  ex- 
ceptions, etc.  yirltl.  that  the  elerk's  dtlt.v  thus 
prescrilied  is  not  limited  to  caxe.s  where  liills  of 
exceptions  ha\e  been  settled,  but  extends  to  ap- 
peals for  review  of  the  technical  record  only. 


2.  Same. 

Pen.  Code,  f  2281,  requires  itie  clerk  of 
court  on  appeal  to  transmit  a  copy  of  the  record, 
etc.,  to  the  clerk  of  the  appellate  court,  who  'w 
require<l  to  file  it  as  in  civil  ca-ses.  Supreme 
Court  Rule  0,  subd.  2,  and  Rule  7  (82  Pac.  viil). 
provide  for  the  form,  arrangement,  etc.,  of 
transcripts.  Held  that,  it  being  manifest  that 
the  copy  to  be  furnished  by  the  clerk  below  un- 
der section  2281  is  to  be  used  in  the  Supreme 
(Jourt  for  the  purposes  of  the  appeal,  such  clerk 
must  not  only  prepare  the  transcript,  but  must 
put  it  in  the  form  required  by  such  rules. 

3.  Courts— Rules— Effect. 

Supreme  ('ourt  Rules,  under  Code  Civ.  Proc. 
i  111,  authorizing  courts  of  record  to  make 
rules  for  their  own  government,  with  certain 
limitations,  have  the  force  of  statutes,  and  are 
binding  upon  the  court,  litigants,  and  the  dis- 
trict courts  and  their  officers  in  so  far  as  they 
have  to  do  with  matters  of  appeal. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  S  21)4.] 

Application  l)y  the  state  of  Montana,  on 
the  relation  of  Daniel  Connors,  for  niandanius 
to  Fred  H.  Foster,  clerk  of  the  district  court 
in  and  for  Yellowstone  county.  Peremptory 
writ  granted. 

C.  A.  Spauldlng,  for  relator.  Albert  J. 
(Jalen,  Atty.  Gen.,  and  E.  M.  Hall,  Asst.  Atty. 
Gen.,  for  defendant. 

BRAXTLY,  C.  J.  Application  for  writ  of 
mandamus.  On  December  .",  liMKi,  the  re- 
lator, having  been  convicted  of  the  crime  of 
rape,  was  by  the  Judgment  of  the  distrh-t 
court  of  Yellowstone  c<ninty,  wherein  he  was 
tried,  sentenced  to  a  term  of  five  years  in 
the  state  prison.  He  was  at  once  committed 
to  the  prison,  where  be  now  Is.  On  Septem- 
Iter  20,  1007,  and  within  the  time  provided  by 
law  during  which  he  might  prosecute  an  ap- 
I)eal  to  this  court,  he  perfected  his  appeal 
by  causing  his  notice  thereof  to  be  filed  wltli 
the  defendant,  the  clerk  of  the  district  court 
for  that  county,  and  a  copy  thereof  to  bo 
served  on  the  county  attorney.  On  the  same 
day  he  caused  a  pnnclpe  to  be  served  upon 
iind  lodged  with  the  defendant,  directing  hint 
to  prepare  and  certlf.v  a  tramw-rlpt  of  the 
record  in  the  cause  and  enumerating  the  pa- 
pers constituting  said  reiwrd.  This  the  de- 
feudant  refused  to  do  unless  the  relator 
would  pa.v  him  for  the  work  of  preparation. 
The  district  <i)urt  denied  a  motion  for  an 
order  directing  the  defendant  to  furnish  the 
transcript.  Tliei-eupon  a|)plicatlon  for  re- 
lief was  made  to  this  court. 

At  the  hearing  upon  the  return  of  the  al- 
ternative writ,  the  defendant  made  two  con- 
tentions :  (1)  That,  under  the  statute  and  tlie 
facts  presented  In  the  affidavit,  he  was  not  re- 
(luired  to  furnish  a  transcript  without  com- 
pensatlou  from  relator;  and  (2)  that,  though 
he  should  do  so.  It  Is  not  incumbent  upon 
him  to  furnish  more  than  a  certified  copy  of 
the  record,  and  he  may  not  he  required  to 
furnish  a  trans<-ript  suilahle  for  filing  In  this 
court  under  the  rules  prcsi'rlbiiig  the  form  In 
which  such  transcrli)ts  must  l)e  jtrcpared. 
There  is  no  merit  In  either  of  these  conten- 
tious. The  statute  proscribing  the  duty  of 
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the  clerk  In  srach  ease  Is  tbe  followlnfr :  "TTpan 
the  appeal  beiug  taken,  the  clerk  with  whom 
the  notice  of  appeal  Is  filed  mast,  within  ten 
days  thereafter.  In  case  the  bill  of  excep- 
tions has  been  settled  by  the  Judge  before 
the  giving  of  said  notice,  but  If  not,  then 
within  ten  days  from  the  settlement  of  the 
bill  of  exceptions,  without  charge  transmit 
to  the  clerk  of  the  appellate  court  a  copy  of 
the  notice  of  appeal,  and  of  the  record  and 
of  all  bills  of  exceptions.  Instructions,  and  In- 
dorsements thereon;  and.  upon  the  receipt 
thereof,  the  clerk  of  the  appellate  court  must 
file  the  same  and  perform  tbe  same  services, 
as  In  civil  cases,  without  charge."  Pen. 
Code,  i  22S1.  It  will  be  observed  from  nn  ex- 
amination of  this  section  that,  as  soon  as  tbe 
notice  of  appeal  Is  filed  with  the  clerk  and 
served  upon  the  county  attorney  (Pen.  Code, 
J  227r>),  It  becomes  the  duty  of  the  clerk  to 
prepare  a  copy  of  the  record  and  other  papers 
enumerated,  and  transmit  the  same  to  the 
clerk  of  this  court.  This  he  must  do  within 
10  days  from  the  date  of  the  notice,  or  the 
date  of  the  settlement  of  the  bill  of  excep- 
tions. There  Is  no  requirement  that  the  ap- 
pellant shall  file  a  prsecipe  Indicating  his 
desire  upon  the  subject.  The  filing  and  serv- 
ice of  the  notice  makes  this  duty  imperative, 
and  the  clerk  must  do  so  without  charge; 
for  the  language  Is,  "without  charge  trans- 
mit," etc. 

But  the  defendant  Insists  that  he  must  do 
this  only  in  cases  where  a  bill  of  exceptions 
has  been  settled.  It  Is  clear,  however,  that 
the  reference  to  the  bill  of  exceptions  Is  not 
to  limit  the  duty  required  of  the  clerk,  but  to 
fix  the  time  when  the  duty  becomes  lmi)era- 
tlve.  It  cannot  be  gathered  from  the  sec- 
tion that  It  was  the  intention  of  the  Legis- 
lature to  permit  a  defendant  to  api^eal  with- 
out cost  of  a  transcript,  If  he  has  had  a  bill 
Of  exceptions  settled,  but  may  not  do  so  if 
he  wishes  to  present  his  case  for  review  upon 
the  technical  record  only.  Such  a  construc- 
tion of  the  provision  would  be  absurd,  and 
would  In  large  measure  defeat  one  of  Its 
imiin  purposes,  to  wit,  to  enable  any  defend- 
ant In  a  criminal  case  to  appeal  without  pay- 
ment of  the  cost  of  a  transcript.  It  Is  mani- 
fest, also,  that  the  copy  to  be  furnished  by 
the  clerk  is  to  be  used  In  this  court  for  the 
purposes  of  the  appeal;  else  the  statute 
would  not  require  It  to  be  lodged  with  the 
clerk  of  this  court,  and  require  him  to  file 
it.  The  clerk  must  therefore,  not  only  pre- 
pare the  transcript,  but  must  put  It  In  the 
form  re<piired  by  the  rules  of  this  court. 
Rule  0,  sulxllv.  2,  Rule  7.  30  Mont,  xxix,  82 
I'ac,  vill.  These  rules,  when  adopted  under 
the  limitation  prescribed  by  the  statute  (Code 
Civ.  Proc.  §  111),  have  the  force  of  statutes 
and  become  binding  upon  the  courts  and  liti- 
gants alike.  State  ex  rel.  Xissler  v.  Donlan, 
.•{2  Jlont.  2.")0,  SO  Pac.  244 ;  Montana  Ore  Pnr, 
i\>.  v.  Boston  &  Mont.  Con.  C.  &  S.  Min.  Co., 
27  Mont.  2S8,  70  Pac.  1114.  Further,  they 
are   binding  upon   the   district  courts   and 


their  ofllcers  In  so  far  as  these  courts  antf 
officers  have  to  do  with  matters  of  appeal 
and  appellate  procedure.  Montana  Ore  Pnr. 
Co.  V.  Boston  ft  Mont.  Con.  C.  &  8.  MIn.  Co.. 
33  Mont.  400,  84  Pac.  706.  While  the  mle» 
cited  do  not  In  terms  undertake  to  regulate 
the  conduct  of  clerks  of  district  courts,  yet. 
In  view  of  the  fact  that  the  duty  Involved 
here  Is  prescribed  by  the  statute,  supra.  It 
necessarily  follows  that  the  clerk  must  pur- 
sue the  mode  prescribed  by  tbem.  Whether 
the  defendant  is  entitled  to  compensation 
from  the  county  for  the  performance  of  the 
duty  Imposed  upon  him  by  the  statute  and 
the  rules  we  do  not  decide,  because  It  IB  not 
before  us. 

Let  the  peremptory  writ  Isstie. 

Writ  granted. 

HOLLOWAT  and  SMITH,  JJ.,  concur. 


PUGMIRE   T.   OREGON   SHORT   LINE   R. 

CO. 

(Supreme  Court  of  Utah.    Dec.   11,   1907.) 

1.  Marteb    and    Servant  —  Relationship  — 

How     CONSTITrTED  — DUTT    OF     MASTER    TO 

Care  for  Safety  of  Servant. 

Where  defendant  railroad  employed  plain- 
tiff's husband  as  manager  for  its  outfit  cars,  re- 
quiring him  to  cook  or  else  furnish  a  cook,  and 
permitted  plaintiff  to  accompany  liim  and  cook 
for  the  outfit  omploy(*s.  the  relation  of  master 
and  servant  existed  between  niaintiff  and  de- 
fendant within  the  meaning  of  the  rule  requir- 
ing a  master  to  exercise  ordinary  care  to  pre- 
vent injury  to  bis  employes,  though  plaintiff 
was  not  entitled  to  pay  for  her  services.* 

[Ed.  Xotp. — For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  148.] 

2.  Same— Negligence— iN.TUBiES  to  Servant. 

Where  a  railroad's  outfit  cars  were  fitted  up 
and  stationed  on  one  of  its  side  tracks  for  the 
use  and  occupation  of  its  employes,  the  employes 
had  tiie  right  to  assume  that  the  railroad  would 
exercise  ordinary  care  to  prevent  the  cars  from 
being  run  into  by  its  switch  engines  and  pass- 
ing trains. 

3.  Same— Contributory  Neolioence— Ques- 
tions fob  Jury. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff  received  in  a  collision  between  the 
car  in  which  she  was  working  and  one  of  defend- 
ant's engines,  the  questions  of  defendant's  negli- 
gence and  plaintiff's  contributory  negligence  hel4 
for  the  jury. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  .14.  Master  and  Servant,  §§  1000-1000. 
1089-1132.1 

4.  Appeal  — QvESTioxs  fob  Review  — Find- 
iNcs  OP  .Trav. 

Findinss  of  the  jury  under  proper  instruc- 
tions on  questions  of  fact  are  final  and  cannot 
be  disturbed  by  tlie  Supreme  Court. 

[Ed.  Note. — For  cases  in  noint,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error.  K  3912-;i954.1 

5.  Master  and  Servant- In.iubies  to  Serv- 
ant —  Contbacls  Releasing  Liauility  — 
Validity. 

A  master  cannot  by  contmet  in  advance  ab- 
solve himself  from  linbility  for  injuries  to  a  serv- 

•Wllson    v.    Stoux    Cou.   Mia.    Co.,   16    UUti.   3S2, 

E2  Pac.  626.  r^r\niP> 
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ant  caused  hj  the  master's  negligence:  snch  a 
contract  beioK  void  as  against  public  policy.t 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  gg  lCC-170.] 

6.  Same— Evidence. 

In  an  action  by  a  femnle  employ^  against 
a  railroad  for  injurios  through  negligence,  evi- 
dence as  to  wbetlier  plaintifE  was  married  or  not 
was  immaterial. 

7.  Damages— PxEADiNG— Issues,  Pboof,  and 
Vabiance. 

Where,  in  an  action  for  injuries  through 
negli^i'nce,  plaintiff  specifically  alleged  certain 
injuries  to  her  head,  back.  arms.  etc..  and  that 
she  was  thereby  permanently  incapacitated  from 
performing  her  daily  work  as  a  coo):  and  house- 
wife, no  mention  being  made  of  any  injury  to 
ber  eyes,  evidence  as  to  the  diseased  condition 
of  ber  eyes  since  the  accident  was  inadmissible, 
since,  having  limited  her  allegations  of  injury  to 
specific  matters,  slie  was  confined  in  her  proof 
to  them  and  to  consequences  which  could  be 
reasonably  inferred  as  flowing  therefrom.t 

Appeal  from  District  Court,  Third  Dis- 
trict;  M.  L.  Ritchie,  Judge. 

Action  by  Christine  Pugnilre  against  the 
Oregoa  Short  Line  Itallroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  apiieals. 
Reversed. 

P.  L.  Williams,  Geo.  II.  Smith,  and  Jno.  G. 
Willis,  for  appellant.  Kinney  &  Wilson,  for 
respondent 

Mccarty,  C.  J.  a  rehearing  was  granted 
in  this  case,  and  we  have  again  given  the  ques- 
tions Involved  careful  consideration.  While 
we  are  still  of  the  opinion  that  the  result 
announced  In  the  decision  heretofore  filed  is 
correct,  and  that  the  judgment  must  be  re- 
versed, we  are  convinced  that  the  opinion,  In 
some  particulars,  ought  to  be  modified.  In 
view  of  such  fact,  the  ease  Is  decided,  ruled, 
and  controlled  by  this  opinion  only. 

The  action  in  question  was  brought  to  re- 
cover for  personal  Injuries  alleged  to  have 
been  sustained  by  plaintiff  at  Williams,  iu 
the  state  of  Montana,  where  she  was  at  work 
for  defendant  as  a  cook  In  one  of  Its  outfit, 
or  hotel,  cars.  The  complaint  alleges  that 
plaintiff  was  the  servant  of  defendant,  and, 
as  such,  was  required  to  work  and  remain 
In  Its  car  as  the  same  was  situated  on  a 
side  track ;  that  while  working  and  remain- 
ing therein,  the  defendant,  without  notice  or 
warning  to  plaintiff,  negligently  and  sudden- 
ly ran  one  of  Its  engines  Into  said  car,  where- 
by plaintiff  "suffered  a  violent  blow  upon  the 
bead  cutting  the  scalp  in  four  places,  neces- 
sitating the  cutting  of  all  the  hair  from  her 
bead,  and  rendering  plaintiff  unconscious  for 
several  hours,  back  sprained  and  wrenched, 
so  that  the  same  Is  still  sore  and  lame,  arms 
bmlsed  and  sprained,  right  limb  Injured  and 
sprained,  and  Internal  Injuries  causing  se- 
rious Injuries  to  female  organs;  that  by  rea- 
son of  said  Injuries  the  said  plaintiff  has  suf- 
fered, and  for  ail  time  will  continue  to  suffer, 

t  Stone's  Adm'r  v.  Union  Pac.  R.  Co.  (Utab)  89 
Pac.  715. 

iCroco  v.  0.  S.  L.  R.  Co.,  18  Utah,  3U,  64  Pac. 
»$5,  41  L.   R.  A.  285. 


great  bodily  pain  •  •  ♦  and  has  been  Inca- 
pacitated, and  for  all  time  will  be  incapacitat- 
ed, from  performing  her  dally  work  as  a  cook' 
and  housewife,  and  has  been,  and  for  all  time 
will  be,  permanently  crippled  and  scarred," 
The  answer  denies  the  allegations  of  neg- 
ligence in  the  complaint,  and  affirmatively 
alleges  contributory  negligence  on  the  part 
of  the  plaintiff.  The  answer  further  alleges 
that  plaintiff  was  not  a  servant  of  the  defend- 
ant; that  she  was  permitted  to  be  uiwn  the 
car  In  question  solely  because  plaintiff  and 
one  William  LIffon  Pugmire  represented  them- 
selves to  be  husband  and  wife,  and  defendant, 
having  employed  said  William  Llffon  Pug- 
mire as  manager  of  certain  outfit  cars,  per- 
mitted plaintiff  to  accompany  said  Pugmire 
and  be  upon  the  cars  with  blm  as  bis  wife, 
upon  the  belief  that  she  was  his  wife;  that. 
In  consideration  of  said  permission,  the  plain- 
tiff agreed  to  release  defendant  from  all  dam- 
ages on  account  of  any  injury  she  might  sus- 
tain during  ber  residence  on  said  cars. 

It  appears  from  the  record  that  on  July 
19,  1905,  at  Pocatello,  Idaho,  the  William 
Llffon  Pugmire  referred  to  In  defendant's  an- 
swer was  employed  by  defendant  company 
as  manager  of  one  of  its  outfit  cars.  At  the 
time  Mr.  Pugmire  was  employed,  he  and 
plaintiff  signed  a  release,  of  which  the  fol- 
lowing Is  a  copy:  "Whereas,  William  Llffon 
Pugmire  is  employed  by  the  Oregon  Short 
Line  Railroad  Company  as  manager  Outfit  76 
on  Its  outfit  cars  and  lives  on  and  about  said 
cars,  and  has  with  htm  Christine  Pugmire, 
his  wife;  and  whereas,  they  agree  to  waive 
and  release  the  said  railroad  company  from 
any  and  all  rights  they  might  otherwise  have 
to  sue  and  recover  for  damages  on  account 
of  any  injury  to  the  said  William  Pugmire 
and  Christine  Pugmire  during  the  continu- 
ance of  such  employment  and  residence  on 
said  cars :  Now,  therefore.  In  consideration  of, 
the  permission  to  said  William  Llffon  Pug- 
mire and  Christine  Pugmire  to  be  upon  said 
cars  as  aforesaid,  we  do  hereby  release  and 
fo^e^'•e^  discharge  the  said  railroad  company 
and  Its  successors  from  any  and  all  claim 
and  liability  for  damages  resulting  from  In- 
juries which  may  be  received  by  the  said 
William  Llffon  Pugmire  and  Christine  Pug- 
mire while  In  and  about  the  cars,  trains  and 
railroad  of  said  company,  whether  received 
through  accident  or  carelessness  on  their 
own  part,  or  on  the  part  of  any  employe  or 
person,  or  otherwise;  this  release  being  In- 
tended to  embrace  and  Include  all  claims  for 
loss  of  service  and  for  disability,  pain  or 
suffering  resulting  directly  or  indirectly  from 
any  kind  of  injury  or  death." 

In  the  evening  of  the  same  day  on  which 
be  was  employed,  Pugmire,  accompanied  by 
bis  wife,  the  plaintiff,  went  with  the  outfit 
cars  mentioned  to  Williams,  Mont.,  where 
the  outfit  cars  were  placed  on  a  side  track 
by  defendant  company.  As  stated  by  appel- 
lant in  Its  brief:  "There  were  several  cats 
composing  the  entire  outfit,  some  being  fitted 
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up  as  sleeping  cars  for  the  workmen,  and 
then  there  were  three  cars  consisting  of  a 
(lining  car,  a  kitchen  or  commissary  car,  and  a 
bedroom.  The  commissary  and  bedroom  were 
one  car  partitioned  off  for  this  different  use. 
Pugmlre  was  manager  of  the  outfit,  so  far 
as  the  cooking  and  feeding  was  conc<>med. 
Plaintiff  did  the  cooking,  and  Pugraire  wait- 
ed on  table,  and  they  together  occupied  the 
bedroom  arranged  in  the  commissary  car,  as 
their  sleeping  quarters."  Plaintiff  did  not 
receive  any  wages  for  her  work  from  the 
defendant,  nor  did  her  name  api)ear  upon  its 
pay  roll.  At  the  time  of  the  accident,  the 
outfit  was  located  at  Williams'  Siding,  Mont., 
with  the  bedroom  on  the  south  end  of  the 
outfit.  This  room  had  two  windows  In  it, 
one  on  each  side,  and  both  open  at  the  time 
in  question.  It  was  about  9  o'clock  in  the 
evening,  and  dark.  Mr.  Pugmire,  plaintiff, 
and  a  timekeeper  named  Smuttger  had,  for 
some  15  minutes  prior  to  the  accident,  been 
engaged  In  making  some  changes  about  the 
lied  In  tlie  bedroom  end  of  the  car;  and,  Just 
before  the  accident,  the  timekeei)er  had  car- 
ried some  part  of  tlie  bedding  or  bunk  out 
of  the  car.  The  plaintiff  followed  him  to  the 
west  door  of  the  commlssar.v  ])art  of  the 
car.  There  she  left  him  and  Mr.  Ptigmire 
outside  of  the  car,  and  returned  to  the  lied- 
room.  As  to  what  then  transpired,  plaintiff, 
whose  testimony  Is  not  disputed,  testified  as 
follows:  "Immediately  after  he  (referring 
to  Smuttger)  got  out  of  the  car,  I  heard 
him  say:  'My  God!  They  are  running  Into 
US.  Jump!'  And  I,  being  near  the  window, 
looked  out  and  saw  the  headlight  of  the  en- 
gine and  heard  tlie  engine  coming.  •  •  » 
It  did  not  look  to  me  to  be  more  than  50  or 
75  feet  away  at  the  time.  It  looked  as  if 
It  was  coming  pretty  fast.  I  started  for  the 
door,  but  before  I  got  there  I  was  knocked  un- 
conscious. I  don't  remember  getting  to  the 
door  at  all.  •  *  •  I  did  not  get  out  of 
the  room.  I  heard  no  whistle  or  bell.  I 
heard  nothing  sounded.  I  just  heard  the 
rustle  of  the  train  as  it  was  coming.  ♦  ♦  • 
I  was  in  perfect  health  prior  to  this  accident. 
When  I  came  to  in  the  baggage  car,  my  head 
was  bound  up.  I  had  sevei-e  pains  in  my 
back,  limbs,  and  head,  and  was  helpless. 
There  were  bruises  on  my  bod.v,  and  my 
clothes  were  torn,  and  my  face  and  head  was 
covered  with  blood.  Prior  to  this  accident, 
I  could  not  see  with  my  riglit  eye  distinctly, 
but  my  left  eye  was  all  right.  Since  tiio 
accident  I  cannot  see  to  read  or  sew,  and 
suffer  pnin  in  my  eye.  *  *  •  It  (referring 
to  her  eyt'sighf)  has  been  falling  i)retty  fast 
since  this  accident."  Dr.  Henry  La  Motte, 
an  oculist  l>y  i)r()fcssion.  testified  that  some 
six  moiitlis  after  plaintiff  received  tiie  in- 
juries complained  of  he  made  an  examina- 
tion of  her  eyes,  and  found  them  to  be  af- 
flicted with  a  painful  disease  known  as  glau- 
coma; that  in  his  opinion  she  would  bec-ome 
totally  blind  in  both  eyes,  unless  a  success- 
ful  operation   upon   them   were  performed; 


that  at  the  time  he  made  the  exnmlnntion 
the  left  eye  appeared  to  have  been  affected 
for  about  five  or  six  months.  After  descril)- 
Ing  various  causes  which  produce  glaucoma, 
the  doctor  testified:  "The  next  most  fre- 
quent cause  is  some  form  of  nerA'uu.^s  shock. 
This  may  be  either  mental  or  physical,  but  it 
has  to  be  a  pretty  severe  nervous  shock.  The 
next  most  frequent  cause  is  an  injury  to  the 
eye  itself.  Sometimes  a  slight  injury  is 
enough  to  cause  an  acute  attack  of  glaucoma.'* 
In  answer  to  the  question,  "Judging  from  her 
condition,  what  was  the  cause  of  that  con- 
dition, to  your  best  opinion?"  the  doctor  an- 
swered: "That  I  couldn't  say.  Any  one  of 
those  causes  could  have  been."  He  fxirthcr 
testified  that  the  disease  could  have  Ihmmi 
produced  by  a  blow  on  the  head  such  as  tho 
evidence  showed  plaintiff  received  in  the 
collision  hereinbefore  mentioned. 

The  case  was  tried  to  a  jury,  and  a  ver- 
dict of  ?3,.'i00  returned  In  favor  of  plaintiff. 
To  reverse  the  judgment  entered  on  the  ver- 
dict, the  defendant  has  appealed  to  tliis  court. 
After  the  plaintiff  had  introduced  her  evi- 
dence in  chief  and  rested  her  case,  the  de- 
fendant moved  the  court  for  a  judgment  of 
nonsuit  upon  the  following  grounds:  (1) 
That  plaintiff  had  failed  to  show  that  the 
relationship  of  master  and  servant  existeil 
between  her  and  defendant;  and  (2)  that 
plaintiff  was  guilty  of  contributory  negli- 
gence in  not  heeding  the  warning  given  her 
to  get  out  of  the  car.  This  motion  was  over- 
ruled, and,  at  the  close  of  the  entire  case, 
the  defendant  requested  the  court  to  direct 
a  verdict  for  the  defendant,  which  request 
was  also  refused.  These  rulings  are  now  as- 
signed as  error. 

The  record  shows  that,  when  Pugmlre  ap- 
plied to  defendant  company  for  employment, 
O.  D.  Gefeke,  who  was.  at  the  time.  Inspector 
of  outfit  cars  for  defendant,  and  who  also 
liad  charge  of  the  employment  of  cooks  and 
managers  on  such  cars,  inquired  of  Pug- 
mlre whether  he  had  a  wife,  and  If  he  want- 
ed her  to  be  on  the  cars  with  him.  Pug- 
mlre answered  that  he  had  brought  his  wife 
(plaintiff  herein)  with  him,  and  stated  that 
he  wanted  her  to  accompany  him,  at  the 
same  time  pointing  her  out  to  Gefeke.  Gefe- 
ke then  stated  to  Pugmlre  that  If  he  wanted 
his  wife  to  go  along  tliey  would  have  to  sign 
the  release  hereinbefore  referred  to.  Gefeke 
was  called  as  a  witness  by  defendant,  and 
testified,  in  part,  as  follows:  "The  duties  of 
an  outfit  manager  are:  To  cook,  prepare 
meals,  order  supplies,  etc.  As  a  rule  we  in- 
quired whether  the  particular  individual  hap* 
pened  to  be  a  cook  or  not  If  he  could  not 
cook,  then  he  had  to  furnish  the  cook. 
Where  his  wife  accompanied  him.  it  was  tak- 
en for  granted  that  she  could  cook  and  would 
as.'sist  in  the  work;  and  tliat  was  why  the 
wife  was  permitted  to  go.  When  a  man  had 
his  wife  with  him,  if  he  could  not  cook,  and 
she  did  tlie  cooking,  it  was  all  right  with  me, 
and   with   the   Sliort  Line   Company.     We 


Digitized  by  VjOOQlC 


Utah) 


PUGMIRE  v.  OREGON  SHORT  LINE  R.  CO. 


765 


would  not  have  employed  Pngmlre  If  he  had 
not  provided  the  cooking  In  eome  way." 
Plaintiff  testified  that  from  the  time  she  ar- 
rived at  'Willinras  on  the  outfit  cars  in  ques- 
tion (July  19,  1905)  until  July  22d,  the  day 
of  the  accident,  she  "cooked  the  food  for  the 
men  of  the  Oregon  Short  Line  (defendant)'*; 
that  those  men  took  their  meals  at  the  car; 
and  that  she  "'did  the  cooking,  dish  washing, 
and  straightening  up  around  there  in  gener- 
al"; that  on  two  occasions  the  foreman  of 
this  crew  of  men  gave  her  orders  respecting 
the  kind  of  food  she  was  to  cook  and  prepare 
for  the  men;  and  that  she  carried  out  the 
orders. 

It  thus  clearly  appears — In  fact,  there  is 
no  conflict  in  the  evidence  on  this  pofnt — that 
plaintiff  cooked  for  the  employes  of  the  de- 
fendant, washed  the  dishes,  cleaned  up,  and 
took  care  of  the  commissary  and  dining  car, 
and  In  so  doing  acted  as  a  substitute  for 
Pugmire,  and  that,  too,  with  the  knowledge 
and  approval  of  the  defendant,  and  that  it 
received  the  heneflt  of  her  labor.  The  plain- 
tiff was  not  a  trespasser  or  mere  licensee,  but 
was  rightfully  in  the  car  doing  work  for  the 
defendant,  and,  as  stated,  with  Its  knowledge 
and  acquiescence.  And.  furthermore,  the  evi- 
dence introduced  by  defendant  shows  that 
one  of  the  conditions  upon  which  it  employe*! 
Pugmire  was  that,  'Mf  he  could  not  cook, 
then  he  had  to  furnish  a  cook."  The  rep- 
resentative of  the  company  whoso  dnty  it 
was  to  employ  managers  for  defendant's  out- 
fit cars,  and  who  employed  Pugmire,  testified: 
"We  would  not  have  employed  Pugmire  if 
he  had  not  provided  the  cooking  in  some 
way."  In  other  words,  under  the  terms  of 
his  emirfoyment,  Pugmire  was  obliged  to  ei- 
ther do  the  cooking  himself  or  get  some  one 
to  do  it  for  him.  Whether  the  plaintiff  was 
In  the  direct  employment  of  defendant  or  in- 
directly as  the  assistant  of  Pugmire  can  have 
no  bearing  on  the  question,  because.  In  ei- 
ther event  according  to  the  great  weight  of 
authority,  the  relation  of  master  and  serv- 
ant existed  between  plaintiff  and  defendant 
within  the  meaning  of  tlie  rule  requiring  a 
master  to  exercise  ordinary  care  to  prevent 
injury  to  his  employ^.  Therefore,  under  the 
facts  and  circumstances  disclosed  by  the  rec- 
ord in  this  case,  defendant  owed  plaintiff  the 
same  duty  for  her  safety  that  it  owed  to 
Pugmire  and  its  other  employes.  And  this, 
too.  notwithstanding  the  fact  that  plaintiff 
was  not  entitled  to  pay  from  defendant  for 
her  services.  Wilson  v.  Sioux  Con.  MIn.  Co., 
16  Utah,  392,  52  Pac.  ffJfi;  Ringue  v.  Oregon 
Coal  Co.,  44  Or.  407,  7.5  Pac.  703:  Tennessee 
Coal  Co.  V.  Hayes,  97  Ala.  201,  12  South. 
98:  Rummell  Ar.  v.  Dilworth,  111  Pa.  .'?43, 
2  Atl.  3.').5.  303:  Haluptzok  v.  Railway  Co., 
.'5  Minn.  446,  57  N.  W.  144,  26  L.  R.  A.  739: 
Aga  V.  Harbach,  127  Iowa.  144.  102  N.  W. 
806,  69  L.  R.  A.  25."5.  109  Am.  St.  Rep.  366; 
4  Am.  &  Eng.  Annotated  Cases.  441;  Ander- 
son V.  Guinean,  9  Wash.  304,  27  Pac.  449; 
1  Shear.  &  Redf.  Neg.  182, 


The  contention  that  there  was  no  Evidence 
Introduced  to  show  that  the  accident  In 
which  plaintiff  received  the  injuries  com- 
plained of  was  due  to  the  negligence  of  the 
defendant  company  is  not  home  out  by  the 
record.  The  undisputed  evidence  shows  that 
the  outfit  cars  in  which  plaintiff  was  injured 
were  fitted  up  and  placed  and  stationed  by 
defendant  on  one  of  its  side  tracks  for  the 
use  and  occupation  of  plaintiff  and  certain 
employes  of  the  company.  And  plaintiff  had 
a  right  to  assume  that  defendant  would  ex- 
ercise ordinary  and  reasonable  care  to  pie- 
vent  these  cars  from  being  run  Into  by  Its 
switch  engines  and  passing  trains.  The  rec- 
ord, as  it  now  stands,  shows  that  an  engine 
propelled  on  defendant's  railroad  tracks  was. 
without  warning  or  signal,  run  onto  tliis 
side  track  and  Into  the  outfit  cars.  It  also 
appears  from  the  undisputed  evidence  tiiat. 
when  plaintiff  discovered  that  the  engine- 
mentioned  was  about  to  collide  with  the  outfit 
cars,  she  Immediately  endeavored  to  leave 
the  car,  but  was  unable  to  do  so  before  the 
collision.  Under  these  facts  and  circumstan- 
ces, the  question  of  negligence  on  the  part 
of  the  defendant  company  and  of  contrllnito- 
ry  negligence  on  the  part  of  the  plaintiff 
were  questions  of  fact  for  the  jury  to  deter- 
mine; and  the  jury  having,  under  proper  in- 
structions by  the  court,  found  against  de- 
fendant on  these  issues,  the  findings  are 
final  and  cannot  be  disturbed  by  this  conrt. 

The  defendant  requested  the  court  to  in- 
struct the  jury  that,  in  case  they  found  that 
the  release  hereinbefore  mentioned  was  "en- 
tered Into  without  fraud  or  deceit  on  the  part 
of  the  defendant,  then  the  plaintiff  would  be 
bound  by  the  terms  of  said  release  and  would 
not  be  entitled  to  recover  in  this  action,"" 
etc.  The  refusal  of  the  court  to  so  Instruct 
the  jury  is  now  assigned  as  error.  We  think 
this  assignment  Is  without  merit.  The  law 
is  well  settled  that  a  master  cannot,  by  con- 
tract In  advance,  absolve  himself  from  lia- 
bility (which  would  exist  If  no  contract  were 
made)  for  injuries  to  his  servant  caused  by 
the  master's  own  negligence.  The  ground 
upon  which  such  contracts  are  held  to  be- 
void  is  that  they  are  against  public  policy. 
The  reason  for  the  rule  Is  well  stated  In 
the  case  of  Railway  Co.  v.  Spangler,  44  Ohio 
St.  471,  8  X.  E.  467,  58  Am.  Rep.  833.  wherein 
It  Is  said :  "The  policy  of  our  law  being  well 
settled,  it  only  remains  for  us  to  Inquire 
whether  railroad  companies  may  Ignore  or 
contravene  that  policy  by  private  compact 
with  their  employes,  stipulating  that  they 
shall  not  be  held  to  a  liability  for  the  negli- 
gence of  their  servants  which  public  policy 
demands  should  attach  to  them.  The  answer 
is  obvious.  Such  liability  is  not  created  for 
the  protection  of  the  employes  simply,  but 
has  Its  reason  and  foimdation  In  a  public 
necessity  and  policy  which  should  not  be 
asked  to  yield  or  surrender  to  mere  private 
Interests  and  agreements."  The  s<,tme  ques- 
tion was  before  tliis   court  in   the   case  of 
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Stone's  Adm'r  ▼.  Union  Pac.  Rd.  Co.,  89  Pac. 
715,  and  In  an  opinion  written  by  Mr.  Justice 
Straup  It  Is  said:  "The  decided  weight  of 
authority  In  this  country  sustains  the  propo- 
sition that  a  contract  whereby  an  cmployA 
agrees  In  advance  to  relieve  his  employer 
from  liability  for  injuries  resulting  from  the 
letter's  negligence,  or  that  of  his  employC-s, 
when  he  is,  by  the  law  of  the  Jurisdiction, 
responsible  for  their  negllsence,  is  void  as 
against  public  policy."  Numerous  author- 
ities are  cited  In  the  opinion,  which  declare 
the  same  doctrine. 

During  tlie  progress  of  the  trial  the  plain- 
tiff was  nsked,  upon  cross-examination,  if  she 
and  Pugmlre  were  married.  Objection  was 
made  to  this  question  and  others  of  lilce 
character  on  the  ground  that  they  were  im- 
material and  not  cross-examination.  The  ob- 
jections were  sustained,  and  exceptions  were 
noted  by  defendant  The  rulings  of  the  court 
in  sustaining  the  objections  are  assigned  as 
error.  We  think  the  court  did  rlgiit  In  sus- 
taining the  objections.  The  defendant's  lia- 
bility or  nonliability  In  no  way  depended  up- 
on the  marital  relationship  existing  between 
plaintiff  and  Pugmire,  but  depended  upon  the 
question  of  defendant's  negligence  and  upon 
the  relationship  existing  between  It  and 
plaintiff  at  the  time  the  accldemt  occurred. 
If  Pugmire  were  suing  the  company  to  re- 
cover damages  for  the  loss  of  services  of 
Mrs.  Pugmire  as  his  wife,  the  relationship 
existing  between  them  miglit  be  material; 
otherwise  not. 

The  next  error  assigned  relates  to  the  ad- 
mission of  evidence,  over  defendant's  objec- 
tion, of  the  diseased  condition  of  plaintiff's 
eyes  since  the  collision.  It  is  contended  that 
since  i>lalntlff  enumerated  in  her  complaint 
the  Injuries  for  which  she  clalnie<l  damages, 
and  made  no  averment  of  any  Injury  to  her 
eyes.  It  was  error  for  the  court  to  admit  evi- 
dence of  their  diseased  condition.  The  In- 
juries alleged  In  the  complaint  are:  (1)  A 
violent  blow  upon  the  head  cutting  the  scalp 
in  four  pla<-e8;  (2)  back  sprained  and  wrench- 
ed, so  that  the  same  is  still  sore  and  lame; 
(3)  arms  bruised  and  sprained;  (4)  right 
limb  Injured  and  sprained:  and  (5>  Internal 
Injuries  causing  serious  Injury  to  the  female 
organs.  And  the  result  or  conso<iuences  of 
these  Injuries,  as  alleged  In  the  complaint, 
are:  (11  That  the  plaintiff  has  suffered,  and 
for  all  time  will  suffer,  great  Ixxlily  and 
mental  pain  and  anguish;  (2)  that  she  has 
been,  and  for  all  times  will  be,  Incapacitated 
from  i)erforming  her  daily  work  as  a  cook 
and  housewife;  and  (3)  plaintiff  has  been, 
and  for  all  time  will  be,  i)ernianently  crip- 
pled and  scarred.  Here  we  have  each  spe- 
cific injury,  as  well  as  the  consequences  flow- 
ing therefrom,  upon  which  plaintiff  relies 
for  recovery,  set  out  In  detail  and  minutely 
described.  It  will  be  noticed  that  no  men- 
tion is  made  of  any  injury  to  plaintiff's  eyes; 
nor  is  there  any  allegation  in  the  complaint 
from  which  It  could  be  reasonably  Inferred 


that  her  eyes  were  injured  at  the  time  the 
collision  In  question  occurred,  or  that  they 
afterwards,  as  a  result  of  the  injuries  re- 
ceived, became  diseased  and  the  sight  im- 
paired. When  tlie  evidence  on  this  point 
was  offered,  and  objections  made  thereto, 
counsel  for  plaintiff  stated  to  the  trial  coart 
that  they  did  not  claim  that  there  "was  any 
direct  injury  to  her  eyes";  and,  further,  that 
"the  disease  has  developed  even  since  this 
suit  was  commenced  with  more  or  less  rap- 
idity." If  plalnUff.  at  the  time  she  com- 
menced her  action,  was  not  aware  that  she 
had  received  injuries  which  later  on  woakt 
produce  a  disease  to  her  eyes,  how  can  It  be 
said  that  defendant  was  bound  to  anticipate 
that  consequences  of  this  character  might 
result  from  the  Injuries  described,  and  dam- 
age be  claimed  therefor,  especially  in  view 
of  the  fact  that  plaintiff  had  specifically 
pointed  out  in  her  complaint  the  Injuries  re- 
ceived and  had  In  detail  alleged  the  particu- 
lar consequences  flowing  therefrom  upon 
which  she  based  her  claim  for  damages? 
The  very  purpose  of  written  pleadings  on 
the  part  of  the  plaintiff  Is  to  advise  the  de- 
fendant of  the  nature  and  extent  of  the  claim 
made  against  him,  and  thereby  give  him  an 
opportunity  to  prepare  to  meet  it  at  the  trial 
if  he  so  desires.  This  doctrine  is  well  illus- 
trated by  Mr.  Pomeroy.  in  his  work  on  Code 
Kemcdles,  at  section  654,  in  the  following 
language:  "The  very  object  and  design  of 
all  pleading  by  the  plaintiff,  and  of  all  plead- 
ing of  new  matter  by  the  defendant,  is  that 
the  adverse  party  may  be  Informed  of  the 
real  cause  of  action  or  defense  relied  upon  by 
the  pleader,  and  may  thus  have  an  op- 
portunity of  meeting  and  defeating  it  if  pos- 
sible at  the  trial.  Unless  the  petition  or 
complaint  on  the  one  band,  and  the  answer  on 
the  other,  fully  and  fairly  accomplishes  this 
purpose,  the  pleading  would  be  a  useless 
ceremony,  productive  only  of  delay,  and  the 
parties  might  better  be  pennltted  to  state 
their  demands  orally  before  the  court  at 
the  time  of  the  trial.  The  requirement  there- 
fore that  the  cause  of  action  or  the  affirma- 
tive defense  must  be  stated  as  It  actually  is, 
and  that  the  proofs  must  establish  It  as 
stated.  Is  Involved  In  the  very  theory  of 
pleading." 

Tested  by  this  rule,  which  is  founded  upon 
the  fundamental  principles  of  written  plead- 
ings in  civil  actions,  the  complaint,  as  fram- 
ed, was  no  notice  to  the  defendant  that  dam- 
age for  injuries  to  plalntlfrs  eyes  would 
or  might  be  claimed.  Therefore  defendant 
was  not  bound  to  anticipate  and  be  prepared 
to  meet  a  claim  of  such  a  character.  We  do 
not  wish  to  be  understood  as  holding  tliat 
in  personal  Injury  cases  the  plaintiff  must  in 
his  complaint  describe  in  detail  every  bruise, 
sprain,  and  wound  he  may  have  suffered  be- 
cause of  the  wrongful  act  complained  of  In 
order  to  Introduce  proof  thereof.  Nor  do  we 
mean  to  say  that  the  plaintiff  cannot,  under 
the  general  allegations  of  his  complaint,  in- 
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trodnce  proof  of  all  damages  that  usually 
and  ordinarily  result  from  the  wrongful'  act 
alleged,  or  from  the  nature  and  kind  of 
Injuries  described.  What  we  do  say  Is  this: 
AVhere,  as  in  this  case,  the  particular  Injur- 
ies and  the  consequences  resulting  therefrom 
npon  which  the  plaintiff  relies  for  a  recovery 
are  specifically  alleged  and  pointed  out,  he 
cannot  prove  and  recover  for  an  element  of 
damages  not  alleged,  and  which  could  not 
be  reasonably  inferred  as  flowing  from  the 
Injuries  described  In  the  complaint.  Be- 
spondent,  however,  Insists  that  the  evidence 
In  question  was  admissible  under  the  gen- 
eral allegation  that  the  plaintiff  "has  been 
incapacitated  from  performing  her  daily 
work  as  a  cook  and  housewife."  The  loss  of 
respondent's  eyesight  would,  it  must  be  con- 
ceded, incapacitate  her  from  performing  her 
daily  work  as  a  housewife.  So  would  the 
amputation  of  her  amis,  which  she  alleges 
were  bruised  and  sprained.  But  we  do  not 
think  It  would  be  seriously  contended  that  if, 
as  a  result  of  the  injuries  to  plaintiff's  arms, 
amputation  had  become  necessary  to  save 
her  life,  this  could  be  proved  under  the  al- 
legations of  the  complaint  as  framed.  And 
yet,  as  we  view  the  complaint,  proof  of  am- 
putation would  be  more  nearly  within  the 
issues  than  the  evidence  imder  consideration, 
because  Injury  to  the  arms  Is  alleged,  where- 
as there  is  no  mention  of  any  disease  or  In- 
Jury  to  the  eyes,  nor  Is  there  any  allegation 
from  which  such  Injury  can  reasonably  be 
inferred.  It  is  therefore  an  element  of  dam- 
ages which  the  defendant  could  not  reason- 
ably be  expected  to  have  anticipated  and  be 
prepared  to  meet  from  the  facts  alleged. 

Counsel  for  respondent.  In  support  of  their 
contention  that  the  evidence  was  admissible, 
cite  and  rely  on  the  case  of  Croco  v.  O.  S.  L. 
R.  Co..  18  Utah,  311,  54  Pac.  985,  44  Ij.  R.  A. 
283.  In  that  case,  which  -was  an  action  for 
personal  Injuries,  the  plaintiff  was  permitted 
to  testify  that  his  memory  was  not  so  good 
after  the  accident  as  it  was  before,  and  that 
he  could  not  see  out  of  his  right  eye.  On 
appeal,  this  court  held  that,  under  the  allega- 
tions of  the  complaint.  It  was  not  error  for 
the  trial  court  to  admit  evidence  of  this  char- 
acter. By  an  examination  of  the  record  in 
that  case.  It  will  be  seen  that  the  allegations 
of  the  complaint  were  general  in  character, 
and  not  siieclflc,  as  In  this  case.  The  com- 
plaint in  that  case,  after  reciting  the  facts 
constituting  the  alleged  negligence  of  the 
defendant,  contained  the  following  general 
allegation:  "The  said  plaintiff  became  great- 
ly and  permanently  Injured,  cut,  and  dis- 
figured In  and  upon  his  head,  back,  arms, 
and  legs,  and  received  injuries  in  other  parts 
of  his  i)ody,  and  was  internally  injured  in 
the  region  of  his  back  and  abdomen,  and 
thereby  •  •  *  plaintiff  became  sick,  sore, 
and  disordered  and  crippled  for  life,  from 
which  injuries  the  said  plaintiff  suffered 
great  mental  distress  and  physical  pain,"  etc. 


According  to  the  great  weight  of  authority, 
the  plaintiff,  under  these  allegations,  was 
entitled  to  prove  all  damages  suffered  by 
him  that  ordinarily  and  usually  flow  from 
Injuries  of  the  character  therein  described, 
and  It  was  proper  for  the  trial  court  to  ad- 
mit evidence  of  the  Impairment  of  plaintiff's 
memory  and  Injury  to  his  eyes  which  were 
the  natural  and  direct  rennlt  of  the  wrongful 
acts  alleged  and  of  the  injuries  described. 
But  the  complaint  under  consideration  does 
not  contain  averments  of  such  general  char- 
acter. What  counsel  contend  are  such  gen- 
eral averments  are  allegations  which  relate 
to  and  speclflcally  point  ont  the  consequences 
of  the  injuries  described.  We  recognize  and 
approve  the  well-settled  rule  that,  where  a 
complaint  In  a  personal  Injury  case  contains 
general  as  well  as  specific  allegations  of  the 
Injuries  received  and  of  the  damages  result- 
ing from  such  Injuries,  the  plaintiff  is  not 
limited  in  his  proof  to  the  injuries  specif- 
ically alleged,  but  may  prove  any  and  all 
damages  which  usually  and  ordinarily  flow 
from  injuries  of  the  kind  and  character  de- 
scribed In  the  general  averments  of  the  com- 
plaint. In  the  case  under  consideration, 
however,  as  we  have  hereinbefore  pointed 
out,  the  injuries  received,  as  well  as  the  con- 
sequences resulting  therefrom  for  which  dam- 
ages are  claimed,  are  speclflcally  alleged 
and  enumerated,  and  there  being  no  general 
averments  of  the  character  indicated.  In  fair- 
ness to  the  defendant,  the  plaintiff  should 
have  been  limited  in  her  proof  to  the  injur- 
ies alleged  In  her  complaint.  This  was  not 
done.  Permitting  the  plaintiff  to  Introduce 
the  evidence  objected  to  naturally  tended  to 
take  the  defendant  by  surprise  and  to  prove 
an  element  of  damages  of  which  it  had  no 
notice.  2  Southerland  on  Damages  (3d  Ed.> 
421;  Thompson  v.  St.  L.  &  S.  U.v.  Co.,  Ill 
Mo.  App.  403,  86  S.  W.  465;  Arnold  v.  City 
of  Maryville,  110  Mo.  App.  234,  85  S.  W. 
107;  Internafl  &  G.  N.  IL  Co.  v.  Thomson 
(Tex.  Civ.  App.)  37  8.  W.  24;  G.  C.  &  F.  Ry. 
Co.  V.  Warlick,  1  Ind.  T.  10,  35  S.  W.  233; 
Plltz  V.  Yonkers  R.  Co.,  83  App.  Div.  29,  82 
N.  Y.  Supp.  220;  Sealey  v.  Met.  St.  Ry.  Co., 
78  App.  Div.  .530.  79  N.  Y.  Supp.  (577;  Dltt- 
man  v.  Kdlson  Elee.  Ilium.  Co.,  87  App.  Div. 
68,  83  N.  Y.  Supp.  1078;  Goeghegan  v.  Third 
Ave.  R.  Co.,  31  App.  Div.  309,  04  X.  Y.  Sui)p. 
030;  Kleiner  v.  Third  Ave.  R.  Co.,  102  N.  Y. 
201,  56  N.  E.  497. 

It  follows  from  what  we  have  said  that 
the  court  erred  in  admitting  the  testimony 
in  question,  and,  as  It  could  not  have  been 
other  than  prejudicial  to  the  interests  of  ap- 
pellant, the  case  must  be  reversed.  It  Is  so 
ordered.  The  trial  court  Is  directed  to  per- 
mit the  parties  to  amend  their  pleadings 
should  they  so  desire.  Costs  of  this  appeal 
to  be  taxed  against  respondent 

STRAUP  and  FRICK,  JJ.,  concur. 
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In  re  FULLMER  et  al. 
(Supreme  Court  of  Utah.    Nov.  23,  1007.) 

1.  MiiNiciPAL  Corporations  —  Division  of 
Territory. 

lu  proteedinss  under  Rev.  St.  1S08.  «  288 
et  seq.,  to  d<»tach  territor.v  from  a  town,  evidence 
that  such  territory  consisted  entirely  of  ajtri- 
cultural  laud  which  received  no  appreciable 
benefit  from  being  within  the  corporate  limits 
held  to  justify  a  finding  that  justice  and  equity 
required  its  severance,  within  the  provision 
therefor  of  Rev.  St.  1898,  I  289. 

2.  Constitutional  Law  —  Delegation  op 
Lkoislative  Powkb  to  Courts— Severance 
OP  Territory  from  Town. 

Rev.  St.  isas,  I  288,  authorizes  the  district 
court  to  proceed  to  disconnect  any  territory 
within  and  on  the  borders  of  any  city,  on  peti- 
tion of  a  majority  of  the  owners  of  real  property 
therein,  stating  reasons  therefor,  and  accompa- 
nied by  a  majp  or  plat  of  the  territory.  On  filing 
of  the  petition,  a  summons  to  the  city  is  re- 
Otiired.  and  issue  is  then  joined  as  in  other 
cases.  Section  289  provides  that  if  the  court 
finds  the  petition  is  true,  and  that  justice  and 
equit.v  require  the  disconnection,  it  is  to  appoint 
commissioners  to  adjust  the  terms  as  to  the  lia- 
bilities of  the  city,  which  accrued  during  the 
connection,  and  as  to  the  mutual  property  rights 
of  the  city  and  territory.  Other  sections  provide 
for  a  hearing  and  report  of  the  commissioners, 
after  which  the  court  is  to  decree  in  accordance 
therewith  and  with  the  petition,  unless  for 
good  cause  it  moililies  or  rejects  the  report. 
Jlcld,  that  the  provisions  are  not  invalid  as  dele- 
gating power  to  the  courts  to  legislate,  since  they 
merely  require  the  court  to  judicially  determine 
whether  facts  found  by  it  entitle  the  petitioners 
to  relief  for  causes  determined  by  the  Ijegisla- 
turc.* 

3.  Municipal  Corporations  —  Division  of 
Territory— Power  of  Cocbt. 

Tn  such  proceedinua,  the  court  is  confined  in 
the  first  instance  to  the  issues  of  the  truth  of 
the  petition  and  the  justice  of  the  disconnection, 
and  cannot  determine  other  issues  without  the 
consent  of  the  parties. 

4.  Same. 

The  adjustment  of  terms  upon  which  the 
territory  shall  be  severed  is  for  the  determina- 
tion of  the  commission,  and  not  the  court,  and 
as  these  matters  need  not  be  set  forth,  either 
in  the  petition  for  severance  or  in  the  objections 
thereto,  tlie  ()uestion  whether  there  are  equities 
cannot  be  determined  until  commissioners  are 
npijointcd. 
o.  Same— Mandatory  Statiitory  Provisions. 

The  provision  that  if  the  court  finds  the 
petition  to  be  true,  and  that  justice  and  equity 
rr(|nire  a  severance,  it  shall  appoint  commission- 
ers who  shall  adjust  the  terms  upon  which  sev- 
erance s-hall  be  made,  is  mandator.v,  and  can 
only  be  avoided  by  an  express  waiver  of  the 
parties. 

Appeal  from  District  Court,  Utah  County; 
J.  E.  Booth.  Judge. 

Application  of  Don  O.  Fullmer  and  others, 
real  property  owners  of  the  town  of  Maple- 
ton,  to  restrict  its  corporate  limits.  From 
a  decree  of  severance,  the  town  appeals.  Af- 
firmed in  part,  reversed  in  part,  and  remand- 
ed with  directions. 

A.  S.axey  for  ai>pellant.  W.  E.  Rydalch,  A. 
L.  BtKjtt,  and  E.  E.  Corfman,  for  respond- 
ents. 

♦Young  v.  Suit  Lake  City,  24  Utah,  D21,  C7  Pac.  10C«. 


FRICK.  J.  This  prooeeding  was  commen- 
ced In  the  district  court  of  Utah  county  to 
sever  certain  territor.T  from  the  town  of 
Maplcton,  an  Incorporated  town  In  said  Utah 
county.  The  proceeding  is  based  upon  sec- 
tion 2?8  et  seq.,  Rev.  St  1898,  which,  so 
far  as  material,  provide  as  follows:  "AVhen- 
ever  a  majority  of  the  real  property  owners 
of  any  territory  within  and  lying  upon  the 
borders  of  any  city,  shall  file  with  the  clerk 
of  the  district  court  of  the  county  In  which 
said  territory  lies,  a  petition  praying  that 
such  territory  be  disconnected  therefrom,  and 
such  petition  sets  forth  reasons  why  such 
territory  should  be  disconnected  from  such 
city,  and  is  accompanied  with  a  map  or  plat 
of  the  territory  sought  to  be  disconnected 
*  *  •  such  court  shall  cause  a  notice  of 
the  filing  of  the  same  to  be  served  upon  the 
city  •  •  ♦  and  shall  also  cause  notice  to 
be  published  In  some  newspaper  having  a 
general  circulation  In  such  city.  •  ♦  • 
Issue  shall  be  Joined  and  the  cause  tried  as 
provided  for  the  trial  of  civil  causes,  as 
nearly  as  may  be.  The  proper  authorities  of 
such  city  or  any  per.son  Interested  In  the  sub- 
ject matter  of  said  petition,  may  appear  and 
contest  the  granting  of  the  same."  The  fol- 
lowing section  (28!))  provides:  "If  the  court 
finds  that  the  petition  was  signed  by  a  ma- 
jority of  the  real  property  owners  of  the  ter- 
ritory concerned,  and  that  the  allegations  of 
tbe  petition  are  true,  and  that  justice  and 
equity  require  that  such  territory  or  any 
part  thereof  should  be  disconnected  from 
such  city.  It  shall  appoint  three  disinterested 
persons  as  commissioners  to  adjust  tbe  terms 
upon  which  such  part  shall  be  so  severed 
as  to  any  liabilities  of  such  city  that  have 
accrued  during  tbe  connection  of  such  part 
with  the  coriM>ratIon,  and  as  to  tbe  mutual 
property  rights  of  the  city  and  the  terrUor.r 
to  be  detached."  The  remaining  sections 
provide  for  the  fixing  of  a  time  by  the  com- 
mis.<!ioners  appointed  for  a  hearing  of  the 
parties  Interested  with  respect  to  the  matters 
set  forth  In  the  preceding  section,  and  to 
make  a  rejwrt  of  their  finding  to  the  court 
ITpon  the  filing  of  such  report  and  findings, 
the  court  sliall  enter  a  decree  In  accordance 
therewith,  and  in  accordance  with  the  peti- 
tion, unless  for  good  cause  the  fiuding»  of 
the  commissioners  are  modified  or  set  aside 
by  the  court.  A  majority  of  tbe  real  estate 
owners  of  certain  territory  sought  to  he  dis- 
connected from  the  town  of  Mapleton  filed 
their  petition  praying  for  severance  imder 
the  foregoing  sections.  The  town  of  Maple- 
ton  appeared  and  answered  the  petition,  set- 
ling  forth  certain  objections  to  the  granting 
of  the  same,  and  a  hearing  or  trial  was  had 
upon  the  petition  and  objections  to  the 
court  which  found  all  tbe  facts  re<iulred  in 
the  foregoing  section  to  be  found  In  favor 
of  the  petitioner.s.  and  further  found,  without 
the  consent  of  the  town  of  Mapleton,  that 
there  were  no  equities  to  adjust  between 
tbe  territory  sought  to  be  detached  and  the 
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town  ot  Mapleton,  and  that  no  commlsaion- 
ers  were  uecesBary,  and  upon  such  findings 
entered  a  decree  severing  the  territory  de- 
scribed therein  from  said  town  of  Mapietou. 
The  town  of  Mapleton  excepted  to  the  find- 
ings and  decree,  and  presents  the  record  to 
this  court  for  review.  While  the  errors  as- 
signed are  somewhat  numerous,  we  shall 
consider  such  only  as  are  deemed  necessary 
to  the  dispositicm  of  the  case. 

The  assignment  that  the  court  erred  in 
Its  findings  that  the  allegations  of  the  peti- 
tion are  true,  and  that  Justice  and  equity 
require  a  severance  of  the  territory  from 
the  town  of  Mapleton,  cannot  be  sustained. 
These  findings  are  amply  supported  by  the 
evidence,  and  it  is  quite  clear  that  all  of  the 
territory  sought  to  be  detached  consists  of 
agricultural  land,  and  receives  no  direct  or 
appreciable  benefit  from  being  within  the 
corporate  limits  of  the  town  of  Mapleton. 

The  next  error  discussed  is  that  sections 
288  and  2S9  are  unconstitutional,  in  that 
matters  purely  legislative  are  thereby  con- 
ferred upon  the  courts.  It  must  be  conced- 
ed that  there  Is  much  force  to  the  argument 
of  counsel  for  the  town  of  Mapleton,  that  the 
creation,  the  fixing  of  boundaries,  the  dis- 
Incorporation  or  division  of  municipal  cor- 
porations are  all  matters  that  are  vested  in 
the  legislative  department,  and  therefore  can- 
not be  delegated  to  the  courts.  While  this 
is  true,  as  a  general  proposition,  the  Legis- 
lature may  nevertheless  pass  laws  by  which 
it  may  determine  and  fix  the  causes,  if  found 
to  exist  by  some  court  or  commission  to 
which  the  matter  is  referred  by  the  Legis- 
lature, for  which  towns  and  cities  may  be 
Incorporated,  or  disincorporated,  or  certain 
territory  be  annexed  or  disconnected  there- 
from. This  indeed  Is  conce<led  by  counsel, 
hut  he  insists  that  the  I^egislature  In  the 
foregoing  sections  did  not  do,  nor  attempt 
to  do,  this.  His  contention  is  that  the  rea- 
sons or  causes  upon  which  the  decree  is 
based  for  the  change  of  boundaries  of  cities 
or  towns,  under  the  foregoing  sections,  are 
left  entirely  with  the  court,  since  the  Legis- 
lature did  not  prescribe  or  fix  an.v  causes  or 
reasons  upon  which  the  court  should  act  and 
decree  a  severance.  The  question,  while  in- 
teresting nud  Important,  is  not  an  open  one 
In  this  state.  The  matter  was  definitely  set- 
tled by  this  court  In  the  case  of  Young  v. 
Salt  Liilve  City,  24  Utah.  321.  G7  Pac.  lOCO, 
where  the  authorities  pro  and  con  are  re- 
viewed, and  a  determination  readied  contra- 
ry to  the  contention  of  counsel.  It  is  a  mat- 
ter of  general  liuowiedge  that  since  that  de- 
cision, and  in  reliance  thereon,  numerous 
petitions  for  disconnecting  territory  from 
cities  and  towns  in  this  state  have  been  pass- 
ed upon  and  allowed  by  the  courts.  It 
therefore  would  be  productive  of  much  more 
harm  than  good  to  now  reverse  that  case, 
even  if  we  were  satisfied  tliat  the  conclusions 
therein  reached  were  erroneous.  It  may  be 
further  said  In  this  behalf  that  the  authori- 
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ties,  at  best,  are  In  conflict  upon  the  ques- 
tion, and  we  are  not  disposed  either  to  re- 
argue or  to  disturb  the  rulings  In  that  case 
upon  this  question.  The  contention  of  coun- 
sel in  this  regard  must  therefore  be  over- 
ruled. 

The  next  error,  and  the  only  other  one  of 
Importance  assigned,  is  that  the  court  erred 
In  its  finding  that  there  are  no  equities  to  ad- 
Just  between  the  detached  territory  and  the 
town  of  Mapleton,  and  In  refusing  to  appoint 
commissioners  to  ascertain  and  pass  upon 
that  question.  It  will  be  observed  that  un- 
der section  289,  supra,  all  that  the  court  is 
authorized  to  pass  upon  and  find  is  whether 
the  allegations  of  the  petition  are  true,  and 
whether  "Justice  and  equity  require  that  such 
territory  or  any  part  thereof  should  be  dis- 
connected from  such  city."  As  we  construe 
the  section  above  quoted  from,  there  are  no 
Issues  presented  to  the  court  In  the  first  In- 
stance except  those  mentioned  therein,  and 
hence  the  court  cannot,  without  the  consent 
of  the  parties,  enter  upon  the  determination 
of  others.  The  matter  of  the  adjustment  of 
the  terms  upon  which  the  territory  shall  be 
severed  from  the  town  or  city  Is  a  matter 
that  must  he  brought  to  the  attention  of  the 
commissioners  after,  and  not  to  the  court,  be- 
fore their  appointment.  These  matters  need 
not  be  set  forth  in  either  the  petition  for 
severance  or  In  the  objections  thereto,  and 
it  would  seem  that,  even  If  they  were  so  set 
forth  therein,  the  court  should  not,  and  cer- 
tainly without  the  consent  of  the  parties 
cannot,  hear  and  pass  upon  them.  It  does 
not  help  the  matter  to  urge,  as  it  Is  urged 
by  counsel  for  the  petitioners,  that  the  court 
found  in  this  case  that  there  are  no  equities 
to  adjust.  In  such  a  finding  there  neces- 
sarily is  included  the  proposition  what  ere 
and  what  are  not  equities.  As  these  need 
not  be  set  forth  In  the  initial  pleadings,  and 
need  not  necessarily  be  brought  to  the  at- 
tention of  the  court  or  the  parties  until  the 
court  finds  a  severance  Just  and  equitable 
and  directs  one  to  be  made,  they  are  not  a 
proper  part  of  the  proceeding,  and  cannot  be- 
come so  until  commissioners  are  appointed 
to  consider  and  pass  upon  them.  It  is  true 
thot  the  town  of  Mapleton  in  Its  answer  in 
this  case  sets  forth  certain  matters  in  their 
nature  equitable  as  reasons  why  the  terri- 
tory souglit  to  be  severed  should  not  be  de- 
tached ;  but  the  town  had  a  right  to  set  these 
matters  forth,  and  they  were  presented  only  as 
reasons  why  a  severance  should  not  and  could 
not  e<iuitably  be  made.  The  town  can  sup- 
plement and  add  to  these  reasons  others  when 
the  whole  matter  Is  presented  to  the  commls- 
Biouors,  and  It  may  well  be  that  the  commis- 
sioners may  not  agree  with  the  court  with 
regard  to  what  the  terms  of  severance  shall 
be.  True,  the  court  may,  for  good  cause, 
modify  or  entirely  reject  the  findings  of  the 
commissioners  and  may  appoint  others  In 
their  stead,  l)ut  this  is  no  reason  why  the 
court  should  in  the  first  Instance^ 
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appoint  any  commissioners  or  refuse  to  BUb- 
inlt  the  matter  to  them  for  determination. 
The  statute  Is  mandatory  that,  If  the  court 
finds  the  allegations  of  the  petition  to  be 
true  and  that  Justice  and  equity  require  a 
severance,  it  shall  appoint  commissioners 
who  shall  adjust  the  terms  upon  which  the 
sereranre  shall  be  made.  This,  as  we  con- 
strue the  statute,  can  only  l)e  avoided  by  an 
express  waiver  of  the  parties.  The  court 
can  exercise  such  powers  only  as  are  con- 
ferred upon  it  by  statute,  and  it  must  exer- 
cise them  In  the  manner  by  It  prescribed; 
and,  unless  a  rlRht  conferred  by  statute  up- 
on either  party  be  waived,  the  court  cannot, 
under  Its  general  powers,  and  without  the 
consent  of  such  party,  make  a  finding  that 
there  is  nothing  for  commissioners  to  pass 
upon.  The  court,  therefore,  erred  in  its  find- 
ings and  conclusions  in  this  regard. 

There  are  other  errors  assigned  and  ar- 
gued ;  but  they  all  refer  in  some  way  to  the 
findings  of  the  court  in  allowing  the  petition. 
In  this  regard  we  thlnlc  the  findings  of  the 
court  are  all  supported  by  the  evidence,  and 
that  the  rulings  of  the  court  at  the  trial  were 
In  no  way  prejudicial  to  the  town  of  Maple- 
ton,  and  therefore  the  action  of  the  court  In 
its  findings  that  Justice  and  equity  require 
a  severance  of  the  territory  described  there- 
in is  afiirmed. 

The  court's  findings  and  conclusions,  how- 
ever, that  no  commissioners  are  necessary, 
cannot  be  permitted  to  stand,  and  as  to  these 
the  judgment  of  the  court  Is  reversed,  and 
the  case  is  remanded  to  the  district  court  of 
Utah  county,  with  directions  to  that  court 
to  set  aside  Its  findings  in  that  regard;  to 
appoint  conmiissloners  to  adjust  the  terms 
of  severance  of  the  territory  sought  and  per- 
mitted to  be  severed  by  the  court,  unless  the 
appointment  of  such  commissioners  be  express- 
ly waived  by  the  parties,  and  to  receive  and 
act  upon  the  report  of  such  conimlssloners 
when  made,  and  upon  approval  to  enter  a 
decree  of  severance  in  accordance  with  such 
findings  and  report  of  such  commissioners, 
and  in  accordance  with  law  and  the  views 
herein  expressed,  the  town  of  Mapleton  to  re- 
cover its  costs  upon  this  appeal. 

McCARTY,  C.  J.,  and  STRAUP,  J.,  concur. 


In  re  BARTOX  et  al. 
BARTOX  et  al.  v.   MAXTI   CITY. 
(Supreme  Conrt  of  Utah.    Nov.  2.3.  1007.) 
Appeal  from  District  Court,  Sanpete  Coun- 
ty ;  Ferdinand  Erlckson,  Judge. 

Application  of  Alexander  Barton  and  oth- 
ers, real  proi)erty  owners  of  Mantl  City,  to 
restrict  its  corporate  limits.  From  a  decree 
of  severance,   the  city  appeals.    Affirmed. 

W.  D.  Livingston  and  W'lllard  Hanson,  for 
api)ellant.    Jacob  Johnson,  for  respondents. 


FRICK,  J.  This  Is  a  proceeding  commenc- 
ed In  the  district  court  of  Sanpete  county, 
Utah,  under  section  288.  Rev.  St.  1808.  to  re- 
strict the  corporate  limits  of  Mantl  City  by 
severing  from  said  city  the  lands  described 
In  the  petition.  The  proceeding  Is  like  the 
one  Just  decided  by  this  conrt,  namely.  In 
re  Fullmer,  92  Pac.  768.  In  this  case  the 
court  passed  upon  the  statements  contained 
in  the  petition  for  severance,  and  therefrom 
found  all  the  necessary  facts  which  entitle 
the  petitioners  to  a  severance  of  the  territory 
described  therein,  and,  after  having  thus 
found,  appointed  commissioners  as  required 
by  the  statute  to  adjust  the  terms  upon  which 
the  severance  should  be  made.  The  commis- 
sioners, after  their  appointment,  granted  a 
hearing  to  all  the  parties  in  interest,  and 
upon  consideration  of  the  evidence  adduced 
before  them  duly  made  and  filed  their  find- 
ings and  report  fixing  the  terms  and  condi- 
tions upon  which  severance  should  be  had, 
which  the  court  duly  approved,  and  entered  a 
decree  of  severance  In  accordance  therewith 
as  provided  by  the  statute.  Prom  these  find- 
ings and  decree,  Mantl  City  presents  this  ap- 
IK-ai. 

The  errors  assigned  are  all  directed  against 
the  findings  of  the  court  and  against  the 
entering  of  the  decree  of  severance.  The 
court's  findings  in  efTect  are  confirmatory  of 
tliose  contained  in  the  report  of  the  commis- 
sioners. Inasmuch  as  we  have  just  held  the 
statute  valid  in  Re  Fullmer,  supra,  and  the 
proceedings  appear  to  be  in  conformity  there- 
with, no  questions  of  law  are  presented  for 
review.  Upon  the  questions  of  fact,  we  have 
carefully  examined  the  evidence  upon  which 
ail  the  findings  of  both  court  and  commission- 
ers are  based,  and  find  that  all  of  them  are 
supiwrted  by  the  evidence.  Indeed,  we  can- 
not well  see  how  the  findings  could  have  been 
otherwise.  This  being  so,  it  was  the  duty  of 
the  court  to  direct  the  decree  to  be  entered 
Just  as  was  done.  A  further  discussion  of 
the  evidence  or  the  conditions  existing  ui)on 
which  the  findings  and  decree  are  based  could 
affect  neither  the  result  of  this  case,  nor  be 
of  any  benefit  either  to  the  parties  thereto 
or  to  others  similarly  situated.  We  there- 
fore refrain  from  further  comment. 

The  Judgment  of  the  trial  court  is  affirmed. 
Respondents  to  recover  costs. 

McCAUTY,  C.  J.,  and  STRAUP,  J.,  concur. 


REDFIBLD  v.   SCnOOL  DIST.   XO.  3,   IX 

KITTITAS  COUXTY. 
(Supreme  Court  of  Washington.    Dec.  13.  1907.) 

1.  School  Districts  —  Rionrs  of  .\ction 
Against  District  —  Omission  of  Duty  — 
Statctory  Provisions. 

Under  Bailimcer'B  .\nn.  Codes  &  St.  *§ 
riC~.3.  .~)(i74,  providing  that  an  action  may  be 
maintained  aprainst  a  srhool  district  for  an  in- 
jury to  plaintiff's  riglits.  arisiug  from  its  act 
or  omission,  such  a  district  ia  liable^pt.tfae 
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scaldmir  of' a  chiM  riffhtfuUr  id  attendance  at 
school,  through  the  overturning  of  a  large  metal 
bucket  of  boiling  water,  whicli  was  negligently 
kept  upon  a  regititer  in  the  middle  of  the  school- 
room, whollj*  unguarded  and  nnprotected ;  and 
it  was  error  to  sustain  a  demurrer  to  her  com- 
plaint showing  such  negligence  and  her  freedom 
from  contributory  negligence. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  S  208.] 

2.  Same— GovEBNMENTAt  Functions. 

Bnllinger's  .\nn.  Codes  &  St.  H  567.3.  5674. 
providing  that  an  action  may  be  maintained 
ngiiinst  a  school  district  for  an  injury  to  plain- 
titE's  right.s  arising  from  its  act  or  omission,  ap- 
ply to  governmental  duties  as  well  as  other 
duties,  since  the  statute  was  designed  to  remove 
the  limitations  of  the  common-law  rule  and  make 
the  district  responsible  generally  for  an  omission 
of  duty. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4.%  Schools  and  School  Districts,  {  208.] 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty;   H.  B.  Rigg,  Judge. 

Actiou  by  Mamie  M.  liedfleld,  a  minor,  by 
John  3.  Redfield,  ber  guardian  ad  litem, 
against  school  district  No.  S,  in  Kittitas 
county.  From  a  Judgment  sustaining  a  de- 
miurrer  to  tbe  complaint,  plaintiff  appeals. 
Reversed,  with  instructions  to  overrule  the 
demurrer. 

Pruyn  &  Felkner,  for  appellant.  Hovey 
&  Hale  and  Graves  &  McDauiels,  for  re- 
spondent. 


DUNBAR,  J.  This  Is  an  action  against 
school  district  No.  3  in  Kittitas  county.  The 
complaint  alleges,  in  substance,  that  while 
Mamie  Redfield,  a  minor,  was  attending  the 
public  school  in  said  district  in  the  public 
schoolhouse  where  she  had  a  right  to  be  as 
a  student  of  the  public  schools,  the  school- 
room was  heated  by  a  furnace;  that  there 
was  a  register  in  tbe  floor  of  said  schoolroom 
through  which  the  heat  of  said  furnace 
would  come  into  said  room  and  bent  the 
same,  and  when  the  said  furnace  wa.s  fired 
the  district,  and  its  agents,  servants,  teach- 
ers, and  employes,  carelessly  and  negligent- 
ly kept  and  maintained  upon  said  register 
a  large  metal  bwcjjct  of  tbe  capacity  of 
more  than  three  gallons,  and  caused  said 
budcet  to  be  kept  nearly  full  of  water;  that, 
by  reason  of  the  heat  from  said  register, 
tbe  water  In  the  bucket  was  kept  scalding 
hot;  that  the  register  was  in  or  near  the 
center  of  the  schoolroom,  and  said  bucket  was 
carelessly  and  negligently  kept  and  left  by 
tbe  defendant  and  its  agents,  servants,  teach- 
ers, and  employ^,  wholly  unguarded  and 
unprotected  in  any  manner  whatever  and 
was  liable  at  any  time  to  be  upset  and  over- 
turned, and  avers  that  on  or  about  tbe  9th 
day  of  January,  190G,  said  bucket  full  of 
scalding  water  was  upset  and  overturned, 
without  any  fault  of  tbe  plaintiff,  said  Mamie 
Redfield,  and  that  the  scalding  water  from 
tbe  bucket  ran  over  tbe  legs  and  feet  and  low- 
er part  of  tbe  body  of  the  said  Mamie  Red- 
field  and  injured  her  in  the  manner  describ- 


ed In  the  complaint  To  this  complaint  tbe 
defendant  district  filed  a  general  demurrer. 
Tbe  court  sustained  the  demurrer  upon  tbe 
ground  that  the  plaintiff  bad  no  right  of  ac- 
tion against  the  district.  The  cause  was  dis- 
missed, judgment  entered  for  costs,  and  ap- 
peal followed. 

It  will  be  seen  that  tbe  only  question  for 
determination  is  whether  a  school  district 
in  this  state  is  liable  for  tbe  negligent  acts 
or  omissions  of  its  officers  and  agents  in 
the  performance  of  their  duties.  It  may  be 
conceded  that  school  districts  are  involun- 
tary corporations,  organized,  not  for  profit 
or  gain,  but  solely  for  the  public  benefit,  and 
as  a  means  of  carrying  out  the  scheme  of 
the  state  to  educate  Its  citizens.  Tbe  same 
thing,  however,  may  be  said  of  cities  and 
counties,  though  their  objects  and  purposes 
are  different  and  their  powers  are  not  so  lim- 
ited as  tlie  powers  of  school  districts.  This, 
however.  Is  simply  a  matter  of  degree.  They 
are  all  formed  for  the  benefit  of  the  public, 
and  not  as  money-making  corporations,  and 
all  have  delegated  governmental  functions  to 
perform.  It  Is  contended  by  the  respondent 
that  it  appears  from  the  awerments  of  the 
complaint  that  the  agents  of  the  school  dis- 
trict in  question  were  performing  governmen- 
tal functions,  and  that,  under  the  great 
weight  of  authority,  the  corporation  is  not 
liable,  under  the  doctrine  of  respondeat  supe- 
rior, for  the  negligent  acts  or  omissions  of  its 
officers  or  agents ;  and  to  sustain  this  conten- 
tion many  adjudicated  cases,  as  well  as  the 
announcement  of  text-writers  to  that  effect, 
are  cited.  We  have  examined  all  of  these 
authorities,  and  it  may,  we  think,  be  conced- 
ed that  in  tbe  main  they  correctly  state  tb« 
law  so  far  as  tbe  weight  of  authority  is  con- 
cerned, though  it  must  be  admitted  that  many 
of  tbe  distinctions  which  are  made  between 
the  performance  of  governmental  duty  and 
duties  which  are  not  considered  governmental 
are  exceedingly  filmy,  and  frequently  seem  to 
be  distinctions  without  difference.  Tbe  cita- 
tion from  volume  5,  i  5839,  Thompson  on 
Negligence,  to  the  effect  that:  "In  the  con- 
Rtruftiou  and  reparation  of  a  public  school- 
hoase,  a  municipal  corporation  Is  deemed  to 
act  in  the  discharge  of  a  imbiic  or  govern- 
mental duty,  and  not  as  a  private  corporation. 
It  is  therefore  not  liable  in  damages  for  an 
injury  prooeoding  trom  tbe  fact  that  it  has 
negligently  constructed  a  schoolhouse  or  al- 
lowwl  it  to  l)ecome  dangerously  defective, 
ns  where,  through  the  defective  Insolation  of 
a  lightning  rod  on  a  schoolhouse,  a  pupil 
is  struck  by  lightning;  or  where,  by  reason 
of  a  defective  heating  apparatus  In  a  pub- 
lic Schoolhouse,  a  pupil  is  burned  and  scald- 
ed"'— which  seems  to  be  exactly  in  point, 
like  tbe  other  authorities  cited,  is  simply 
an  announcement  of  the  common-law  rule, 
and  tbe  eases  cited  by  that  author  to  sustain 
this  unqualified  announcement  are  all  of  the 
same  character. 

Tbe  first  case  cited  by  tbe  learned  author 
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Is  Hill  T.  Boston,  122  Mass.  344,  23  Am.  Rep. 
332,  where  in  an  exhaustive  opinion  all  of 
the  principal  cases,  both  English  and  Amer- 
ican, are  reviewed;  but  they  discussed  only 
the  common-law  liability,  It  appearing  that 
there  was  no  statute  on  the  subject,  while 
It  was  stated  In  many  of  the  opinions,  In 
cases  of  seeming  hardship,  that  the  Legis- 
lature must  be  loolced  to  for  relief,  and  the 
Supreme  Court  of  Massachusetts  Itself,  eight 
years  after  the  decision  in  Hill  v.  Boston,  in 
Lyman  v.  County  of  Hampshire,  140  Mass. 
311,  3  N.  E.  211,  held  that  the  county  was 
liable  to  a  person  injured  from  a  defect  In 
a  bridge  by  reason  of  a  statute  granting  a 
right  to  recover  in  such  cases.  In  this  case 
a  discussion  of  the  common-law  doctrine  is 
unprofitable  for  the  reason  that  there  is  a 
statutory  enactment  on  the  subject.  Sec- 
tion 5673,  Baliinger's  Ann.  Codes  &  St.,  Is 
as  follows:  "An  action  at  law  may  be  main- 
tained by  any  county,  incorporated  town, 
school  district,  or  other  public  corporation 
of  lilie  character  in  this  state,  in  Its  corporate 
name,  and  npon  a  cause  of  actl<m  accru- 
ing to  It,  In  its  corporate  character,  and  not 
otherwise,  In  either  of  the  following  cases" — 
stating  the  cases.  Section  5674  provides 
that:  "An  action  may  be  maintained  against 
a  county,  or  other  of  the  public  corporations 
mentioned  or  described  in  the  preceding  sec- 
tion, either  upon  a  contract  made  by  such 
county  or  other  public  corporation  in  its  cor- 
iwrate  capacity,  and  within  the  scope  of  Its 
authority,  or  for  an  Injury  to  the  rights  of 
the  plalntUf  arising  from  some  act  or  omis- 
sion of  such  county  or  other  public  corpora- 
tion." With  the  Inapplicable  portions  of  the 
two  sections  omitted,  the  law  would  read 
as  follows:  "An  action  may  be  maintained 
against  a  school  district  for  any  Injury  to 
the  rights  of  the  plaintiff  arising  from  some 
act  or  omission  of  such  district."  It  seems  to 
us  that  this  statute  Is  scarcely  susceptible 
of  construction.  The  complaint  In  this  case 
shows  that  there  was  an  Injury  to  the  right 
of  the  plaintiff,  and  that  it  arose  from  an 
act  of  negligence  and  an  omission  of  duty 
on  the  part  of  the  agents  of  the  school  dis- 
trict. It  was  the  right  of  the  plaintiff  pre- 
sumably to  attend  school  In  the  building  In 
which  she  was  injured,  and  she  had  a  right 
to  the  reasonable  protection  of  her  person 
while  attending  such  school.  This  right  It 
seems,  under  the  allegations  of  the  complaint, 
was  violated,  and  she  was  thereby  deprived 
of  it.  The  school  district  had  a  duty  to  per- 
form. This  duty  is  Imposed  by  statute. 
Among  its  prescribed  duties  are  the  duties  to 
rent,  repair,  furnish,  and  insure  scboolhous- 
es,  to  employ  and  for  sufficient  cause  to  dis- 
charge teachers,  to  enforce  rules  and  regula- 
tions prescribed  by  the  superintendent  of 
public  instruction  for  the  government  of  the 
schools  and  teachers,  and  in  general  to  see 
that  the  school  is  conducted  in  a  manner  tend- 


ing to  carry  out  the  object  for  which  sdiool- 
bouses  are  built  and  school  districts  organ- 
ized. 

It  Is  contended  by  the  respondent  that  it 
was  not  the  intention  of  the  Leglslatinre  to 
make  the  act  aforesaid  apply  to  govern- 
mental duties,  and  that  the  acts  complained 
of  were  In  the  performance  of  strictly  govern- 
mental duties.  Tlie  school  district  is  a  crea- 
ture of  tlie  statute,  and  the  state  is  not  lim- 
ited in  its  authority  over  the  district,  and 
would  have  iwwer  to  make  it  responsible  in 
the  performance  of  governmental  duties  as 
well  as  any  other  kind  of  duties.  If  the 
acts  complained  of  were  perpetrated  in  the 
performance  of  a  governmental  duty,  It  would 
be  dllBcult  to  conceive  what  dntics  the  Legis- 
lature had  In  mind  in  enacting  the  statute. 
It  is  more  probable  that,  in  contemplation 
of  the  common-law  rule.  It  was  attempting  to 
remove  the  limitations  and  restrictions  of 
such  rule  and  make  the  district  responsible 
generally  for  an  omission  of  duty.  In  any 
event,  the  law  Itself  has  not  incorporated  the 
limitations  claimed  for  it  by  the  respond- 
ent, an<1,  If  its  theory  is  correct,  It  would  have 
been  an  idle  thing  for  the  Legislature  to  have 
passed  the  law  making  the  district  respon- 
sible for  acts  for  which  it  was  already  respon- 
sible before  the  enactment  of  the  law,  viz., 
acts  which  were  not  governmental.  In  any 
event,  this  statute  has  been  construed  by 
this  court  in  Klrtley  v.  Spokane  County,  20 
Wash.  Ill,  64  Pae.  936,  where  the  action  was 
for  an  injury  to  the  rights  of  the  plaintiff  aris- 
ing from  the  act  or  omission  of  the  county  of 
SiKjkane  in  maintaining  a  defective  bridge. 
In  that  case,  after  admitting  practically  the 
general  rule  contended  for  by  respondent  in 
this  case,  and  quoting  from  the  opinion  of 
Lord  Kenyon,  In  Russell  v.  Men  of  Devon,  2 
Term  R.  067,  this  court  says:  "Our  statute 
expressly  meets  the  suggestion  of  Lord  Ken- 
yon, supra,  that:  'If  It  be  reasonable  they 
should  be  by  law  liable  to  such  an  action,  re- 
course must  be  had  to  the  Legislature  for 
that  purpose.'  Not  only  Is  provision  made 
for  an  action  against  the  county  npon  con- 
tract within  the  scope  of  its  authority,  but 
an  Injury  to  the  right  of  the  plaintiff  aris- 
ing from  some  act  or  omission  of  the  coimty." 
This  reference  was  to  the  statute  now  under 
discussion,  and  this  court  cited  the  case  of 
McCalla  V.  Multnomah  County,  3  Or.  434,  a 
ease  decided  ainder  a  similar  statute,  Lyman 
V.  County  of  Hampshire,  supra,  and  many 
other  cases. 

Believing  that  the  statute  clearly  gives  the 
right  of  action  attempted  to  be  enforced  in 
this  case,  the  Judgment  will  be  reversed,  and 
the  cause  remanded,  with  instructions  to 
overrule  the  demurrer. 

RUDKIN,  FULLERTON,  MOCXT,  and 
ROOT,  .TJ.,  concur.  HADLEY,  0.  J.,  and 
CROW,  J.,  not  sitting. 
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PRARCE  ▼.   GREKK   BOYS'   MINING   CO. 

(Supreme  Court  of  Washington.    Dec.  10,  1907.) 

1.  Discovery  —  Intkbrogatokies  —  Answers 

—  Sl'FI'ICIENfY. 

Where  defendant  served  on  plaintiff  a  larfre 
number  of  written  interrogatories,  many  of 
wliicli  bore  upon  a  single  issue,  and  those  per- 
tninin?  to  one  matter  were  grouped  together  by 
idnintiff  and  answered  as  if  but  a  single  inter- 
rogatory, the  answers  were  not  insufficient  on 
that  ground. 

|Kd.  Xote. — For  ea-ses  in  point,  see  Cent.  Dig. 
vol.  17.  Discovery,  §8  80.  82.] 

2.  Appeal— Review— Discretion  of  Court. 

The  question  as  to  the  sufficiency  of  the 
answers  to  interrogatories  is  largely  in  the  dis- 
cretion of  the  trial  court,  and  will  be  reviewed 
only  for  manifest  abuse. 

3.  Trial— Reception  of  Evidence— Objec- 
TioMS— Waiver. 

Where  a  counsel  modified  an  objection  to  the 
adniLssion  of  evidence,  the  objection,  as  first  giv- 
en, will  be  deemed  waived,  aud  cannot  be  urged 
on  appeal. 

4.  .VrPKAL  —  Review  —  Esto*pel  to  Allege 
Error. 

Where  the  record  shows  that  counsel  by 
modifying  his  objection  led  both  court  and_ op- 
posing counsel  to  believe  that  he  had  waived 
the  original  objection,  he  cannot  insist  otherwise 
on  appeal. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,   Appeal  and  Error,  $§  3501-3010.] 

5.  Evidence— Documentary  Evidence— Pub- 
lic Records— Certified  Copy— Use  as  Ev- 
idence. 

A  certified  copy  of  an  instrument  recorded 
under  a  statute  is  admissible  as  evidence  of  an 
admission  contained  in  the  original. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  20.  Evidence,  §§  131.-.-1330.I 

C.  Master  and  Servant  —  Compensation  — 
Actions  for  AVage.s — Evidence. 

In  an  action  by  an  employti  for  compensa- 
tion for  services  rendered  as  superintendent,  the 
monthly  statements  of  receipts  and  expenditures 
sent  bjV  plaintiff  to  the  company,  the  summary 
of  which  statements  contained  a  claim  for  snl- 
ar,v.  are  ndmispible  in  evidence  to  show  that  the 
services  were  performed,  and  that  the  defendant 
had  knowledge  of  them  and  also  of  the  claim 
for  salary. 
7.  Same. 

It  was  also  proper  to  refuse  to  allow  the 
defendant  to  show  that  its  board  of  trustees  had 
no  knowledge  of  such  monthly  statements  intro- 
duced in  evidence  by  plaintiff. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;   Thad  Huston,  Judge. 

Action  by  Charles  H.  IVarce  against  the 
Greek  Boys"  Mluiug  Company.  From  a  judg- 
ment fur  plaintiff,  defendant  appeals.  Af- 
firmed. 

M.  L.  Cllftord,  E.  E.  Cnshiuan.  and  R.  P. 
Laffoon.  for  appellant.  G.  C.  Israel,  for  re- 
siwndent. 

FITLLERTON,  J.  The  respondent  brought 
this  action  against  the  appellant  to  recover 
the  sum  of  $.'?,r>00  claimed  to  be  due  for  serv- 
ices rendered  the  appellant  in  superintend- 
ing the  operation  of  the  appellant's  mines 
located  at  Bcrner's  Bay,  In  the  territory  of 
Alaska.  The  complaint  was  In  the  ordinary 
form,  merely  alleging  the  contract  of  em- 
ployment, the  performance  of  the  services. 


and  the  failure  of  the  appellant  to  pay  In 
accordance  with  the  contract.  To  the  com- 
plaint an  answer  was  filed  consisting  of  de- 
nials and  separate  and  affirmative  defenses, 
some  five  in  number.  At  the  time  the  answer 
was  filed  and  served,  the  appellant  served 
upon  the  respondent  written  interrogatories 
for  the  discovery  of  facts  and  documents  ma- 
terial to  its  defense,  to  be  answered  on  oath 
by  the  respondent.  Later  on  the  respondent 
filed  a  reply  to  the  new  matter  contained  in 
the  answer,  and  also  answers  to  the  inter- 
rogatories. These  answers  the  appellant 
deemed  Insufficient,  and  moved  that  they  lie 
stricken,  and  further  and  more  complete  an- 
swers filed.  This  motion  the  trial  court  de- 
nied. Thereafter  a  trial  was  had  on  the 
Issues  made  before  the  court  and  a  Jury, 
which  resulted  in  a  verdict  in  favor  of  the 
respondent  for  the  sum  claimed  in  his  com- 
plaint. This  appeal  is  from  the  Judgment  en- 
tered on  the  verdict. 

It  is  first  assigned  that  the  court  erred  in 
refusing  to  require  the  respondent  to  make 
more  complete  answers  to  the  interrogato- 
ries. There  were  100  of  these  interrogato- 
ries as  the  appellant  numbered  them,  and 
many  of  them  were  so  compounded  as  to 
greatly  Increase  even  this  considerable  num- 
ber. Many  of  them  Iwre  upon  a  single  is- 
sue, and  in  answering  them  the  respondent 
grouped  those  pertaining  to  one  matter,  and 
answered  the  group  as  If  it  were  but  a  single 
Interrogatory,  without  referring  to  each  of 
them  severally.  Tlie  appellant  contends  that 
the  court  should  have  required  the  respond- 
ent to  answer  them  seriatim,  and  claims  that 
It  has  been  denied  substantial  rights,  in  that 
it  was  not  sufficiently  Informed  of  the  re- 
spondent's contentions  as  to  prepare  its  de- 
fense thereto.  But  we  find  nothing  in  the 
record  that  Justifies  these  claims.  The  an- 
swers Informed  the  defendant  as  to  the  gen- 
eral nature  of  the  contract,  the  fact  that  it 
was  oral,  the  name  of  the  officer  of  the  com- 
pany with  whom  it  was  made,  and,  in  a  gen- 
eral way,  what  acts  he  had  performed  In  car- 
rying ont  its  terms.  Had  he  answered  each 
Interrogatory  separately,  he  could  liave  said 
but  little  more  tlian  he  did  say.  and  by  an- 
swering In  the  manner  he  did  answer  he 
avoided  much  unnecessary  repetition.  More- 
over, how  specifically  answers  to  Interroga- 
tories sliall  be  made  is  largely  in  the  discre- 
tion of  the  trial  court,  and  its  rulings  made 
In  regard  thereto  will  be  reviewed  only  for 
manifest  abuse,  such  as  where  the  result  of 
the  failure  to  require  specific  answers  has 
misled  the  party  proposing  them  to  its  prej- 
udice. No  such  result  followed  the  failure 
to  answer  specifically  in  the  present  Instance, 
and  we  find  no  error  In  the  action  of  the 
trial  court. 

The  respondent  offered  In  evidence  a  cer- 
tified copy  of  a  financial  statement  filed  by 
the  appellant  In  the  United  States  District 
Court  of  Alaska.  This  statement  was  6b- 
Jected  to  in  the  court  below  because  not  prop- 
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eriy  certified  nor  filed  In  the  office  In  which 
the  laws  of  Alaska  require  It  to  be  filed.  In 
this  court  It  is  further  objected  that  It  was 
not  shown  that  there  was  any  law  of  Alaska 
which  required  or  permitted  the  filing  of 
such  a  paper.  When  the  objection  was  made 
in  the  court  below,  the  respondent's  counsel 
stated  that.  If  it  was  insisted  upon,  he  would 
prove  the  laws  of  Alaska  relating  to  the 
filing  of  such  instruments,  stating  in  the 
same  connection  what  the  statute  required  in 
that  behalf.  The  court,  also,  evidently  deem- 
ing the  statement  assented  to,  restated  to  the 
Jury  the  substance  of  the  Alaska  statute. 
Counsel  thereupon  modified  his  objection,  in- 
sisting that  a  copy  was  inadmissible  for  the 
purposes  it  was  sought  to  l>e  introduced, 
namely,  as  an  admission,  nrgiug  that  only 
the  original  could  be  Introduced  for  that 
purpose.  The  objection  was  thereitpon  over- 
ruled and  the  copy  admitted.  By  this  proce- 
dure we  think  counsel  waived  the  first  ob- 
jection, and  cannot  now  urge  it  in  this  court. 
It  may  be  that  he  did  not  so  intend.  Indeed, 
we  think  he  did  not.  but  the  record  to  our 
mind  conclusively  shows  that  both  the  trial 
Judge  and  the  opposing  counsel  thought  it 
waived,  and,  this  being  true,  the  api^ellant 
cannot  insist  upon  it  here.  If  a  party  mis- 
leads the  court,  he  must  abide  the  result, 
whether  it  be  done  intentionally  or  uninten- 
tionally. As  to  the  objection  actually  ruled 
upon  the  record  presents  no  error. 

The  respondent  each  mouth  during  the 
terra  he  claims  to  have  been  employed  by 
the  appellant  company  made  out  and  for- 
warded to  the  secretary  of  the  company  a 
statement  showing  the  receipts  and  expendi- 
tures of  the  company  in  working  the  mines 
during  the  last  preceding  month.  The  re- 
simndent  procured  tliese  statements  from  the 
company,  and  was  allowed  to  put  them  in 
evidence  over  the  objection  of  the  appellant. 
It  is  contended  that  this  was  error,  because 
the  statements  did  not  tend  to  prove  any  of 
the  issues.  The  answer  not  only  denied  the 
contract  of  employment,  but  it  was  affirma- 
tively alleged  that  the  respondent  never  per- 
formed any  service  on  behalf  of  the  com- 
l)any.  These  statement  were  clearly  resi)on- 
slve  to  these  issues.  They  not  only  showed 
services  performed  for  the  appellant,  but 
that  the  appellant  was  Informed  each  month 
of  the  services  performed.  The  fact,  also, 
that  the  services  were  performed  and  ac- 
ceptwl  by  the  appellant,  tended  to  corrobo- 
rate the  respondent's  statement  that  they 
were  iierformed  under  a  contract.  In  the 
summary  to  these  statements,  also,  there  was 
a  claim  of  salary  due.  This  was  admissible 
to  disprove  the  contention  made  by  the  ap- 
pellant to  the  effect  that  it  had  no  knowledge 
i)f  any  such  claim  until  long  after  the  sen-- 
ices  were  performed.  It  was  not  error  to 
refuse  to  allow  the  appellant's  secretary  to 
testify  that  th€>se  statements  had  never  been 
shown  to  the  board  of  trustees  This  would 
not   have  destroyed  their  i>robative   effect. 


They  became  a  part  of  the  records  of  the 
company,  and  It  is  not  the  respondent's  fault 
that  the  trustees  did  not  see  them. 

Xor  did  the  court  err  In  refusing  to  in- 
struct a  verdict  for  the  appellant  The  re- 
siiondeut.  by  what  seems  to  us  to  be  the  over- 
whelming weight  of  the  evidence,  proved  the 
substance  of  all  of  the  issues  on  which  be 
had  the  affirmative.  This  clearly  entitled 
him  to  recover. 

We  have  carefully  examined  the  other  er- 
rors assigned,  and  do  not  find  that  they 
merit  special  consideration. 

The  judgment  Is  affirmed. 

RUDKIN,  MOUNT,  and  DUNBAR,  JJ., 
concur. 


ROGERS  ▼.   MINNEAPOLIS   THRESHING 
MACH.  CO. 

RUSSELL  &  CO.  T.  SAME. 
(Supreme  Court  of  Washington.    Deo.  9,  1907.) 

1.  Public  I^nds  —  Homestead  —  Mortgage 
BEFORE  Patent— Validity. 

A  person  may  make  a  valid  mortgage  on 
public  lands  on  wliich  be  has  made  a  homestead 
entr,v  before  securing  a  patent  to  the  land. 

[Ed.  Note. — For  caKes  in  point,  see  Cent.  Dig. 
vol.  41,  Public  Lands,  §S  304-36(5.] 

2.  Husband  and  Wife— Cx)iimcnity  Pbopeb- 
ty  — Property  Acquired  I'enuing  Mar- 
riage —  Receipt  op  Patent  to  Public 
Lands. 

A  homestead  filed  by  a  man  and  settled  up- 
on and  improved  prior  to  his  niarriage  is  not 
community  property,  although  he  did  not  re- 
ceive a  patent  until  after  marriage. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2(!,  Husband  and  Wife,  {  895.1 

Apiteal  from  Superior  Court,  Douglas  Coun- 
ty; R.  S.  Stelner,  Judge. 

.-vctlons  by  M.  J.  Rogers  against  Lewis  E. 
Badger  and  others,  and  by  Russell  &  Co. 
against  the  same  defendants.  The  actions 
were  consolidated.  From  a  judgment  giving 
priority  to  other  mortgages,  the  Miuueapolis 
Throshlug  Machine  Company  appeals.  Af- 
firmed. 

J.  D.  Campbell  and  J.  B.  Campbell,  for  ap- 
pellant. Danson  &  Williams,  for  respondent 
Russell  &  Co. 

DUNBAR,  J.  The  undisputed  facts  in  this 
case  are  briefly  as  follows:  Lewis  E.  Bad- 
ger filed  on  his  government  homestead  In 
March,  1898.  He  was  married  when  he  filed, 
but  his  wife  died  In  October,  1901.  He  mar- 
ried Maggie  V.  Badger  in  January,  1903.  and 
lived  on  his  government  homestead  with  her 
until  he  had  made  final  proof  on  said  home- 
stead May  1,  1903.  He  and  his  wife  mort- 
gaged said  homestead  to  M.  J.  Rogers,  re- 
spondent. May  4, 1903.  He,  his  wife  not  Join- 
ing, mortgaged  said  homestead  to  Russell  & 
Co.,  respondent,  on  June  11,  1903.  Patent  to 
said  homestead  issued  to  Lewis  E.  Badger 
June  21,  1004.  Lewis  E.  Badger,  his  wife 
Joining  with  him,  mortgaged  said  homestead 
to  appellant  the  Minneapolis  Threshing  Ma- 
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chine  Company  on  the  3l8t  day  of  July,  1905. 
This  was  an  action  to  foreclose  the  aforesaid 
mortgages,  and  the  court  found  the  mortga- 
ges, respectively,  had  been  properly  executed, 
and  the  amount  due  on  them,  and  that  they 
were  all  entitled  to  foreclosure;  but  found 
that  the  mortgage  to  M.  J.  Rogers  was  a  first 
lien  on  the  property,  that  the  mortgage  to 
Russell  &  Co.  was  a  second  Hen  on  the  prop- 
erty, and  that  the  mortgage  to  the  appellant 
Minneapolis  Threshing  Machine  Company,  a 
corporation,  should  be  satisfied  out  of  the 
property  subject  to  the  aforesaid  mortgages. 

The  appellant  makes  two  contentions: 
First,  that  the  mortgage  to  M.  J.  Rogers  is 
not  a  valid  lien  on  said  land,  t)ecanse  at  the 
time  that  Lewis  B.  Badger  and  Maggie  V. 
Badger  executed  the  same  the  patent  had  not 
been  Issued,  and  title  was  still  in  the  federal 
government,  and  they  could  not  therefore 
make  a  valid  mortgage  on  said  land ;  second, 
that,  as  Lewis  E.  Badger  was  a  married  man 
at  the  time  final  proof  was  made,  said  land 
was  the  community  property  of  himself  and 
his  wife,  and,  as  the  mortgage  which  l>wis 
E.  Badger  gave  to  Russell  &  Co.  was  not  Join- 
ed In  by  his  wife,  the  same  Is  void,  and  conse- 
quently the  mortgage  given  to  the  Minneapolis 
Threshing  Machine  Company  is  a  first  lien  on 
said  premises.  The  first  proposition  has  been 
directly  decided  adversely  to  the  appellant's 
contention  In  Boggan  v.  Reld,  1  Wash.  514, 
20  Pac.  425,  and  in  Weber  v.  Laldler,  26 
Wash.  144,  66  Pac.  400,  90  Am.  St.  Rep.  726, 
where,  after  an  exhaustive  review  of  the  au- 
thorities, the  court  made  the  following  an- 
nouncement: "Thus  It  appears  that  the  over- 
whelming weight  of  authority  Is  In  favor  of 
sustaining  mortgages  executed  prior  to  the 
issue  of  a  patent." 

The  second  proposition  has  heeix  as  conclu- 
sively decided  by  this  court  In  Porker  v.  Hen- 
ry, 21  Wash.  235,  57  Pac.  811,  where  it  was 
decided  that  a  homestead  settled  upon  and 
improved  by  a  woman  before  her  marriage, 
who  continued  to  reside  thereon  with  her  hus- 
band after  her  marriage  and  to  whom  a  pat- 
ent was  Issued  therefor  after  final  proof,  was 
her  separate  property ;  the  court,  after  a  re- 
view of  the  authorities,  saying:  "A  consid- 
eration of  the  authorities  from  those  states  In 
which  the  community  property  law  exists 
seems  to  establish  the  principle  that.  If  either 
spouse  before  the  marriage  has  acquired  an 
equitable  right  to  property  which  Is  perfected 
after  marriage,  the  property  Is  separate."  It 
will  be  seen  that  this  case  Involved  precise- 
ly the  same  state  of  facts  u|)on  which  appel- 
lant bases  Its  claim  in  the  case  at  bar.  In 
consideration  of  the  cases  above  cited  it  l)e- 
comes  unnecessary  to  discuss  the  federal  cas- 
es cited  and  discussed  in  the  briefs  of  re- 
spective counsel. 

The  Judgment  Is  affirmed. 

HADLET,  C.  J.,  and  ROOT,  RUDKIN,  and 
CROW.  JJ..  concur.  MOUNT  and  FULLER- 
TON,  JJ.,  took  no  part 


STATE  T.  WALKER. 
(Supreme  Court  of  Washington.    Dec.  7,  1907.) 

1.  Constitutional  Law— Police  Power. 

The  Legislature,  though  possessing  the  pow- 
er to  make  needful  regulations  for  the  health, 
comfort,  and  well-being  of  society,  cannot  go 
beyond  certain  limits  without  trenching  on 
liberty  and  property  rights  safeguarded  by  the 
state  and  federal  Constitutions. 

2.  Licenses— Occitpatioixs—Babbess. 

Act  March  18,  19U1  (Laws  19U1.  p.  Md, 
c  172),  providing  for  the  examination,  licensing, 
and  regulation  of  barbers,  is  a  valid  exercise 
of  the  police  power  to  adopt  regulations  for  the 
health,  comfort,  and  well-being  of  society,  and  is 
not  void  as  an  abridgement  of  the  liberty  and 
natural  rights  of  the  citizen. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses.  H  7-15.] 

3.  Constitutio:nal  Law— Police  Power. 

Professions  or  trades  operating  directly  on 
the  person  and  thereby  directly  affecting  the 
health,  comfort,  and  safety  of  the  public  may 
be  regulated  by  the  Legislature  under  the  police 
power,  while  other  professions  or  trades  cannot 
be  80  regulated,  without  depriving  a  citizen  of 
bis  natural  rights  guaranteed  by  the  Constitu- 
tion. 

4.  Licenses— OccnPATiOKS—BARBEBS. 

Section  10  of  the  act  of  March  18,  1901 
(Iaws  1901,  p.  350,  c.  172),  relating  to  the 
licensing  of  barbers,  which  provides  as  a  pre- 
requisite to  obtaining  a  license  tliat  the  appli- 
cant has  studied  the  trade  for  two  years  as  an 
apprentice  under  or  as  a  qualified  and  practicing 
l>arber,  is  invalid  because  unreasonable  and  ar- 
bitrary ;  the  manner  of  acquiring  the  necessary 
skill  or  knowledge  being  immaterial. 
6.  Statutes— Invalidity  xn  Part— Effect. 

Act  March  18,  1901  (Laws  1901,  p.  349, 
c.  172),  providing  for  the  examination,  licensing, 
and  regulation  of  barljers,  is  not  invalid  as  a 
whole  oecause  section  10  thereof  (page  3150). 
which  prescribes  the  conditions  essential  to  ob- 
tain a  license,  is  invalid  because  unreasonable 
and  arbitrary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  44,  Statutes,  {g  58-06.] 

Rudkin,  J.,  dissenting. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  W.  H.  Snell,  Judge. 

Carrie  D.  Walker  was  charged  with  prac- 
ticing the  occupation  of  barber  without  hav- 
ing obtained  a  license  therefor.  From  a  Judg- 
ment of  dismissal  entered  on  the  court  sus- 
taining a  demurrer  to  the  Information,  the 
state  appeals.    Reversed  and  cause  remanded. 

H.  O.  Rowland,  Robert  M.  Davis,  and  H. 
G.  Fitch,  for  the  State.  Leo  &  Cass,  for  re- 
spondent. 

MOUNT,  J.  The  respondent  was  charged 
with  the  oflfense  of  practicing  the  occupation 
of  barbering  In  the  city  of  Tacoma  without 
having  obtained  a  certificate  or  license  there- 
for under  the  act  of  March  18,  1901.  Laws 
1901,  p.  349,  c.  172.  The  lower  court  sustains 
a  demurrer  to  the  Information  upon  the 
ground  that  the  said  act  Is  unconstitutional, 
and  dismissed  the  action.    The  state  api)eals. 

The  only  question  in  the  case  is  whether 
the  act  Is  valid  under  the  state  and  federal 
Constitutions.  In  the  case  of  State  v.  Sharp- 
less,  31  Wash,  ini,  71  Pac.  737.  96  Am.  St. 
Rep.  883,  the  validity  oJ^|J»is  act  was  ques- 
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tioned  upon  several  grounds,  and  we  there 
beld  tbat  the  act  was  not  unconstitutional 
upon  any  of  the  grounds  claimed.  Bespond- 
ent  now  seeks  to  justify  the  ruling  of  the 
lower  court  upon  the  ground  that  the  act  Is 
an  abridgment  of  the  liberty  and  natural 
rights  of  the  citizen,  which  i)oint  was  not 
passed  upon  in  the  Sharpless  Case.  The  case 
of  State  ex  rel.  Kichey  v.  Smith,  42  Wash. 
237,  84  Pac.  851,  5  L.  R.  A.  (N.  S.)  674,  114 
Am.  St.  Rep.  114,  with  the  authorities  there- 
in cited,  is  relied  upon  as  supporting  the  rul- 
ing of  the  lower  court.  Tbat  was  a  case 
where  we  were  considering  an  act  to  regulate 
plumbing  in  certain  cities  of  the  state.  We 
there  said:  "The  power  of  the  Legislature 
to  uial^e  all  needful  rules  and  regulations  for 
the  health,  comfort,  and  well-being  of  society 
cannot  be  questioned,  but  there  are  certain 
limits  beyond  which  the  Legislature  cannot 
go,  without  trenching  upon  liberty  and  prop- 
erty rights  which  are  safeguarded  by  the 
state  and  federal  Constitutions."  We  also 
said:  "Acts  of  similar  import,  but  relating 
to  different  professions,  trades,  and  occupa- 
tions, have  often  been  before  this  court  Thus 
in  State  v.  Carey,  4  Wash.  424,  30  Pac.  729, 
iin  act  regulating  the  practice  of  medicine  and 
i^nrgery  was  sustained.  In  State  ex  rel.  Smith 
V.  Board  of  Dental  Examiners,  31  Wash.  492, 
72  Pac.  110,  and  In  Re  Thompson,  30  Wash. 
377,  78  Pac.  899.  a  similar  act  regulating  the 
practice  of  dentistry  was  upheld.  In  State  v. 
Sharpless,  31  Wash.  191,  71  Pac.  737,  90  Am. 
St.  Rep.  893,  Involving  the  validity  of  the 
act  regulating  the  business  of  barbering,  a 
similar  ruling  was  made.  But  in  Re  Aubrey, 
:{0  Wash.  308,  78  Pac.  000,  104  Am.  St.  Rep. 
952,  an  act  regulating  the  business  of  hoi"se- 
shoeing  was  declared  unconstitutional,  and 
without  the  police  power  of  the  state.  Some 
of  the  acts  considered  in  the  above  cases  were 
manifestly  needful  and  proper  for  the  pro- 
tection of  the  public  health ;  others  were  on 
the  border  line."  By  these  last  words  the 
writer  of  that  opinion  evidently  referred  to 
the  act  relating  to  barbering.  After  further 
discussing  the  authorities  and  particularly 
(■onsideriug  the  case  before  us,  we  concluded 
as  follows:  .  "We  are  satisfied  that  the  act 
has  no  such  relation  to  the  public  health  as 
will  sustain  it  as  a  police  or  sanitary  measiu'e, 
and  that  its  interference  with  the  liberty  of 
the  citizen  brings  it  in  direct  conflict  with  the 
(.'onstitutlon  of  the  United  States."  We  ad- 
here to  the  rule  and  reasoning  of  that  case. 
But  there  is  a  clear  distinction  between  that 
case  and  this.  The  business  of  plumbing  only 
remotely  alTects  the  public  health.  The  skill 
<ir  cleanliness  of  the  plumber  himself  does 
not  immediately  affect  the  public  any  more 
than  the  skill  or  cleanliness  of  the  ordinary 
s<-avenger  affects  if.  because  tlie  business  of 
pluml>in?  does  not  bring  the  plumber  in  jwr- 
sonal  contact  with  the  public.  But  tlie  phy- 
sician, the  surg(H»n,  the  dentist,  and  the  bar- 
l»er  oi)eratp  directly  upon  the  iierson,  and 
therefore  affect  directly  the  health,  comfort, 


and  safety  of  the  public.  We  think  this 
marlis  the  principal  distinction  Itetween  tbat 
class  of  trades,  professions,  or  callings  which 
may  be  regulated  by  law  for  public  health, 
comfort,  and  safety,  and  tbat  class  which 
cannot  be  so  r^ulated  without  depriving  a 
citizen  of  his  natural  rights  and  privileges 
guaranteed  to  him  by  fundamental  law. 

Respondent  further  takes  the  position  that 
the  act  is  void  because  it  is  manifest  there- 
from that  the  some  was  not  passed  as  a 
measure  to  insure  the  public  health,  but  sole- 
ly to  create  a  mouoiK>iy  of  barbers  in  this 
state;  and,  as  sup{)ortiug  tbat  position,  our 
attention  is  called  to  that  part  of  section  lU 
which  provides,  as  a  prerequisite  to  obtain- 
ing a  certificate  of  registration,  that  the  ap- 
plicant "has  studied  the  trade  for  two  years 
as  an  apprentice  under  or  as  a  qualified  and 
practicing  barber  in  this  state  or  other  states." 
It  is  claimed  that  this  provision  was  made  to 
destroy  schools  where  barbering  was  taught 
in  this  and  other  stati>s,  and  permitted  prac- 
ticing barbers  to  limit  the  number  of  appli- 
cants by  refusing  to  receive  apprentices.  This 
provision,  no  doubt,  gives  strong  color  to  the 
charge  made ;  but  we  tliiuk  it  is  not  of  itself 
enough  to  avoid  the  whole  act.  The  Legis- 
lature or  the  board  of  examiners  when  au- 
thorized so  to  do  may  make  and  enforce  rea- 
sonable rules  and  regulations  in  order  to  de- 
termine the  qualification  of  applicants  to 
practice  that  occupation.  Unreasonable,  ar- 
bitrary provisions  cannot  be  enforced.  We 
think  the  provision  quoted  is  both  unreason- 
able and  arbitrary.  What  the  public  is  in- 
terested to  know  is  that  the  barber  is  com- 
petent. How  he  has  acquired  his  skill  or 
kuowle<lge  is  of  minor  importance.  If  he  has 
qualified  himself  by  attendance  upon  some 
school  for  that  purixisc,  or  by  his  own  efforts 
unassisted,  or  by  having  served  an  apprentice- 
ship under  some  qualified  barber,  or  in  some 
other  equally  efficacious  way,  that  is  all  that 
can  reasonably  be  required  of  him.  To  limit 
the  qualification  to  one  particular  way  or 
to  one  particular  place,  where  there  are  many 
universally  recognized  as  equally  good,  and 
provide  that  none  others  need  apply,  is  no 
doubt  unreasonable.  The  result  is  that  this 
requirement  of  tlie  act  is  void.  But  that 
does  not  render  the  whole  act  void.  In  or- 
der to  sustain  the  judgment  In  this  case,  it  is 
necessary  to  avoid  the  whole  act,  which  we 
cannot  do. 

The  judgment  nmst  therefore  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 

ROOT  and  DUNBAR,  JJ..  concur.  FUI^ 
LERTON,  J.,  concurs  in  the  result.  UAD- 
LEY,  C.  J.,  and  CROW,  J.,  took  no  part 

RirDKIX.  J.  (dissenting).  The  general  prin- 
ciples imderlying  legislation  of  this  kind  were 
fully  discussed  by  the  writer  in  the  case  of 
the  State  ex  rel.  Richey  v.  Smith.  42  Wash. 

237,  81  Pac.  Sol,  5  L.  R.  A,  (X.  SXifi^llA 
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Am.  St.  Rep.  114,  and  will  not  be  restated 
here.  I  feel  constrained,  however,  to  quote 
again  the  language  of  Mr.  Justice  Peckham 
in  People  ▼.  Warden,  144  N.  T.  529,  39  N.  E. 
<186,  27  liL  R.  A.  718:  "It  seems  to  me  most 
unfortunate  that  this  court  should,  by  a 
Atrnlned  construction  of  the  act  as  a  health 
law,  give  Its  sanction  to  this  kind  of  perni- 
cious legislation.  We  shut  our  eyes  to  the  evi- 
dent purpose  of  the  statute,  and  by  means  of 
maxims  well  enough  In  their  way,  but  sadly 
out  of  place  here,  Impute  a  purpose  to  the 
Legislature  which  It  plainly  did  not  have, 
and  which.  If  It  did  have,  It  has  failed  to 
carry  out,  even  conceding  that  the  purpose 
could  be  legitimately  effe<'ted  by  other  means. 
This  measure  detracts  from  the  liberty  of  the 
citizen  acting  as  a  tradesman  In  his  effort  to 
support  himself  and  his  family  by  the  honest 
practice  of  a  useful  trade,  and  I  think  no 
««urt  ought  to  sanction  such  legislation  un- 
less it  tends  much  more  plainly  than  does  this 
act  toward  the  preservation  of  the  health  of 
the  pnbllc."  The  majority  concede  that  the 
act  can  only  be  sustained  on  the  theory  that 
"shaving  the  face  or  cutting  the  hair  or  beard 
of  any  iierson  either  for  hire  or  reward"  in- 
volves the  public  health,  safety,  and  comfort. 
Let  us  examine  the  act  in  detail  for  the  pur- 
pose of  ascertaining  how  and  wherein  the 
public  health  is  safeguarded  or  protected. 

Section  1  of  the  act  (Laws  1901,  p.  349,  c. 
172)  declares  it  unlawful  to  follow  the  occupa- 
tion of  barberlng  in  any  incorporated  city  of 
the  state  without  first  obtaining  a  certificate 
of  registration  as  therein  provided.  Se<!tlon 
2  defines  what  shall  constitute  barberlng. 
Section  3  provides  for  a  board  of  examiners 
to  be  appointed  by  the  Governor,  and  fixes 
their  term  of  ofllce.  Section  4  makes  provi- 
sion for  a  president,  secretary,  and  treasurer, 
a  common  seal,  and  headquarters.  Section 
5  makes  provision  for  the  treasurer's  bond, 
and  that  the  cost  thereof  shall  be  paid  out 
of  the  funds  in  his  hands.  Section  6  pro- 
vides for  the  compensation  and  traveling  ex- 
penses of  the  memliera  of  the  board.  Section 
7  provides  for  a  biennial  report  to  the  Gover- 
nor. Section  8  provides  for  examinations  to 
be  held  by  the  board.  Section  9  makes  pro- 
vision for  the  registration  of  those  engaged 
In  the  occupation  of  barbering  at  the  time  of 
the  passage  of  the  act.  Section  10  makes 
provision  for  the  examination  of  applicants 
for  certificates  of  registration  under  the  act, 
and  will  be  recurred  to  later.  Section  11  pro- 
vides for  apprentices.  Section  12  provides 
for  the  Issuance  of  certificates  of  registra- 
tion. Section  13  provides  for  the  registra- 
tion of  the  names  of  all  persons  to  whom  cer- 
tificates may  be  issued  under  the  act.  Sec- 
tion 14  provides  for  the  revocation  of  certifl- 
cates.  Section  15  provides  a  penalty  for 
practicing  the  occupatton  of  barbering  in  any 
cit7  of  the  first,  second,  or  third  class  with- 
out having  first  obtained  a  certificate  of 
registration,  or  for  using  or  allowing  towels 
to  be  used  on  more  than  one  person  beton 


such  towels  have  been  laundered,  or  razor, 
lather,  or  hair  brushes  on  more  than  one 
person  before  the  same  have  been  sterilized, 
or  for  employing  an  unregistered  barber.  It 
will  thus  be  seen  that  only  sections  10,  14, 
and  15  refer  even  remotely  to  the  public 
health,  safety,  or  welfare.  Section  10  pro- 
vides that,  before  issuing  a  certificate  of 
registration,  the  board  shall  be  satisfied  that 
the  applicant  Is  (1)  above  the  age  of  18  years; 
(2)  of  good  moral  character;  (3)  free  from 
contagious  or  infectious  diseases;  (4)  has 
studied  the  trade  for  two  years  as  an  ap- 
prentice under  a  qualified  and  practicing  bar- 
ber in  this  or  other  states;  (5)  is  possessed 
of  the  requisite  knowledge  to  properly  per- 
form all  the  duties.  Including  his  ability  in 
the  preparation  of  tools  used  In  shaving,  cut- 
ting of  hair  and  beard,  and  all  the  various 
services  Incident  thereto;  and  (6)  has  suffi- 
cient knowledge  of  the  common  diseases  of 
the  face  and  skin  to  avoid  the  aggravation 
and  spreading  thereof  in  the  practice  of  his 
trade.  The  age  limit  Is  the  first  requirement. 
This  is  a  matter  of  minor  importance,  but 
how  it  can  affect  the  health,  safety,  or  com- 
fort of  eltlier  the  applicant  or  the  pnbllc  I 
confess  I  do  not  know.  The  second  require- 
ment is  that  the  applicant  be  of  good  moral 
character.  Why  a  person  should  be  debar- 
red from  the  occupation  of  barbering  be- 
cause of  his  moral  character  I  do  not  know. 
Certainly  neither  trust  nor  confidence  is  re- 
posed. It  may  be  said  that  the  bai'ber  may 
pick  our  pockets,  but  the  act  seems  to  favor 
that  enterprise.  The  third  requirement  is 
that  the  applicant  be  free  from  cont.igious  or 
infectious  diseases.  This  is  highly  iniiwr- 
tant,  but  I  presume  it  will  not  be  gainsaid 
that  it  is  of  equal  or  even  greater  Importunct! 
that  hotel  clerks,  ticket  agents,  condivtors. 
bank  cashi^s,  and  all  those  engaged  iu  the 
thousand  and  one  of  the  common  vocations 
of  life,  with  whom  the  public  are  brought  in 
hourly  contact,  should  be  equally  free  from 
such  diseases.  Furthermore,  bow  is  the  con- 
dition of  the  applicant  to  be  determined? 
Just  as  one  might  expect  tinder  the  provi- 
sions of  such  an  act  By  a  board  of  barbers, 
w1k>  are  entirely  ignorant  on  the  subject 
The  next  requirement  is  two  years'  appren- 
ticeship -under  some  practicing  barber.  I 
will  not  add  to  the  strictures  of  the  majority 
on  this  requirement  further  than  to  say  that 
It  is  but  one  of  the  indicia  of  the  trust  char- 
acter of  the  act.  The  next  requirement  re- 
lates exclusively  to  the  skill  of  the  applicant 
in  his  trade,  and  in  no  manner  affects  the 
pnbllc  health  or  safety.  The  last  require- 
ment Is  that  the  applicant  have  a  sufficient 
knowledge  of  the  common  diseases  of  the 
face  and  skin  to  prevent  their  aggravation 
and  spread.  The  Legislature  might  well  pro- 
vide that  razors,  towels,  and  other  instru- 
ments and  appliances  used  in  the  trade 
should  be  sterilized  and  cleansed,  and  make 
the  provision  applicable  to  all  parts  of  the 
state,  and  to  all  barbers  within  the  state; 
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for,  In  the  absence  of  -some  -  authoritative 
statement  from  the  barber  board,  I  will  as- 
sume that  a  dirty  towel  Is  just  as  unsani- 
tary In  one  community  as  In  another.  A 
commission  with  the  expense  of  maintaining 
It,  and  the  unlawful  and  unjustifiable  In- 
terference with  the  right  of  the  citizen  to  en- 
gage In  one  of  the  common  occupations  of 
life,  Is  neither  a  necessary  nor  an  appropri- 
ate means  to  that  end.  This  section  also 
provides  for  the  renewal  of  certificates  each 
year.  I  was  at  first  at  a  loss  to  know  why 
a  barber's  certificate  should  not  remain  good 
imtll  revoked  but  the  act  answers  that  ques- 
tion. "All  certificates  shall  be  renewed  each 
year,  for  which  renewal,  a  fee  of  fifty  cents 
shall  be  paid."  Section  14  provides  for  the 
revocation  of  certificates,  for  the  conviction 
of  crime,  drunkenness,  or  having  or  Impart- 
ing any  contagious  or  Infectious  disease. 
These  provisions,  as  well  as  those  of  section 
15,  I  have  already  discussed. 

I  have  now  reviewed  every  material  pro- 
vision of  the  act,  and  again  ask  how  It  can 
be  sustained  as  a  sanitary  measure.  To  par- 
aphrase what  was  said  In  the  Richey  Case: 
"We  are  not  permitted  to  Inquire  Into  the 
motives  of  the  Legislature;  and  yet  why 
should  a  court  blindly  declare  that  the  pub- 
lic health  is  Involved  when  all  the  rest  of 
mankind  know  full  well  that  the  control  of 
the  barber  business  by  the  board  and  Its  li- 
censees Is  the  sole  end  In  view?  We  are 
satisfied  that  the  act  has  no  such  relation  to 
the  public  health  as  will  sustain  It  as  a  po- 
lice or  sanitary  measure,  and  that  its  inter- 
ference with  the  liberty  of  the  citizen  brings 
it  In  direct  conflict  with  the  Constitution  of 
the  United  States." 

The  judgment  of  the  court  below  should 
be  affirmed. 


BOGARD  v.  BARTRUFF  et  ux. 

(Supreme  Court  of  Washington;    Dec.  7,  1907.) 

Master  and  Servant— Contracts  fob  Hir- 
IN<J— Actions— SuFKiciENCY  of  Evidence. 
In  an  action  for  services  rendered  under  a 

contract  of  hiring,   evidence  held  sufficient  to 

sustain  a  judgment  for  plaintiff. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  34,  Master  and  Servant,  §{  118,  119.] 

Appeal  from  SuiJerlor  Court,  Whatcom 
County.    Jeremiah  Neterer,  Judge. 

Action  by  L.  L.  Bogard  against  D.  E. 
Bartrnff  and  wife.  Judgment  for  plalntlflf, 
and  defendants  appeal.    Affirmed. 

Bugge  &  Swartz,  for  appellants.  H.  M. 
White  and  R.  W.  Greene,  for  respondent 

DUNBAR,  J.  The  second  amended  com- 
plaint, the  only  complaint  which  Is  before  this 
court  for  consideration,  declares  on  a  first 
cause  of  action  for  wages  from  September  3, 

1903,  to  November  16,  1906,  $477.50;   the  sec- 
ond cause  of  action  for  overtime  from  July  1, 

1904,  to  November  6,  1906,  $328.50.    Against 
this  complaint  the  appellants  Interposed  a  mo- 


tion to  strike  and  a  demurrer  to  the  com- 
plaint, both  of  which  were  overruled.  There- 
after appellants  answered,  the  answer  ad- 
mitting that  there  was  $135.10  due  the  re- 
spondent on  the  first  cause  of  action,  and  de- 
nying In  toto  the  second  cause  of  action.  The 
respondent  testified  that  on  July  1,  1904,  his 
salary,  which  theretofore  had  been  $25,  was 
raised  at  the  suggestion  of  the  appellant  D. 
E.  Bartrnff  to  $30  per  month,  and  that  be  had 
informed  the  appellant  that  he  would  charge 
him  for  overtime;  the  contract  according  to 
his  statement  being  that  he  should  work  from 
12  o'clock  midnight  until  1  o'clock  the  next 
day.  The  answer  of  the  appellants  admitted 
the  services  rendered,  but  alleged  that  the 
contract  price  was  $26  per  month  during  all 
the  time  the  services  were  rendered,  except- 
ing one  month,  during  which  time  it  was  ad- 
mitted that  the  respondent  was  to  receive  a 
salary  of  $30,  and  denied  that  any  demand 
had  been  made  for  overtime.  A  reply  was 
Interposed  to  this  answer,  and  the  cause  pro- 
c«eded  to  trial  to  a  jury,  with  the  result  that 
a  verdict  was  rendered  In  favor  of  re^ond- 
ent  for  the  sum  of  $477.50.  Assignments  of 
error  are  to  the  effect  that  the  court  erred  in 
refusing  appellants'  motion  to  strike  the  sec- 
ond amended  complaint;  erred  In  overrul- 
ing appellants'  motion  for  nonsuit  as  to  re- 
spondent's first  cause  of  action;  erred  In 
denying  appellants'  motion  for  nonsuit  as  to 
respondent's  second  cause  of  action ;  erred  in 
denying  appellants'  motion  for  an  Instructed 
verdict  In  favor  of  appellants;  erred  In 
denying  appellants'  motion  to  dismiss  as 
against  the  appellant  Maud  Bartrnff;  erred 
in  overruling  appellants'  motion  for  a  new 
trial;  and  the  eighth  assignmoat  is  that  the 
verdict  and  judgment  are  not  sustained  by 
the  evidence.  The  complaint  in  this  action 
is  brought  so  plainly  within  the  provisions  of 
the  statute  that  there  does  not  seem  to  1>e 
any  merit  in  the  contention  that  the  court 
erred  in  denying  the  motion  to  strike  or  in 
overruling  appellants'  demurrer.  All  the  oth- 
er alleged  errors  may  be  discussed  under 
the  eighth  asslgmnent,  viz.,  that  the  verdict 
and  judgment  are  not  sustained  by  the  evi- 
dence. 

It  is  contended  by  the  appellants  that 
inasmuch  as  the  verdict  was  for  $477.50,  and 
that  inasmuch  as  $477.50  was  the  amount 
demanded  In  the  first  cause  of  action,  the  jtnry 
must  have  Ignored  the  second  cause  of  ao 
tion,  and  have  allowed  the  full  amount  de- 
manded in  the  first  cause  of  action;  and  that, 
inasmuch  as  the  testimony  does  not  sustain 
the  respondent  In  his  demand  for  $477.50  on 
the  first  cause  of  action,  the  verdict  was  nec- 
essarily wrong.  The  plaintiff  testified  that 
there  was  due  hbn  on  his  first  cause  of  ac- 
tion $463.60,  and  on  hia  second  cause  of 
action  $328.50.  If  the  jury  believed  the  tes- 
timony of  the  respondent,  to  the  effect  that 
he  had  notified  the  appellant  that  he  would 
charge  him  for  overtime,  and  believed  his  tes- 
timony in  regard  to  overtime  which  he  claim- 
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ed  to  hare  worked— there  really  being  no  proof 
that  the  plaintiff  did  not  work  tlie  number 
of  hours  that  he  claimed  to  have  worked  over- 
time—and had  added  to  the  ?328.50  legal 
Interest  on  that  amount  for  which  they  sued 
from  the  time  the  services  were  rendered 
until  the  date  of  the  trial,  which  would  have 
been  $13.80,  and  $135.10,  the  amount  admit- 
ted to  be  due  on  the  first  cause  of  action, 
It  win  lie  seen  that  It  would  have  amount- 
ed to  $477.40,  or  within  10  cents  of  the 
amount  of  the  verdict  rendered,  which  is 
too  small  a  discrepancy  for  the  court  to  take 
notice  of,  and  would  thereby  account  for  the 
verdict  of  the  Jury  on  a  proper  computation. 
It  Is  contended  by  the  api)ellant8  that  this 
is  a  strained  theory  of  construction,  but 
nnder  all  the  testimony  in  this  case  it  seems 
to  us  to  be  a  reasonable  one.  There  are  also 
other  theories  not  necessary  to  mention,  which 
would  reasonably  account  for  the  amount  of 
the  verdict.  The  testimony  reported  to  this 
court  Is  exceedingly  meager,  being  in  narra- 
tive form,  and  the  accounts  were  not  kept 
In  the  most  approved  manner;  but  they  were 
submitted  to  the  Jury,  and  from  such  ac- 
counts, together  with  the  oral  testimony  In 
the  case,  it  arrived  at  the  conclusion  express- 
ed In  the  verdict.  We  should  not  too  closely 
scan  the  processes  of  computation  used  by 
Jurors  in  coming  to  conclusions,  but  in  this 
case  the  verdict,  as  we  have  seen,  was  not 
Inconsistent  with  the  proofs,  the  motion  for 
a  new  trial  was  passed  upon  by  the  court  who 
presided  at  the  case  and  heard  the  testimony, 
and  we  do  not  feel  Justified  under  such  cir- 
cumstances In  disturbing  the  verdict  rendered; 
It  not  being  the  province  of  this  court  to  try 
the  case  de  novo.  So  far  as  the  claim  is  con- 
cerned that  the  court  erred  In  denying  ap- 
pellants' motion  to  dismiss  as  against  the 
appellant  Maud  Bartruff,  the  wife  of  api)el- 
lant  D.  E.  Bartruff,  we  think  the  testimony  of 
Mrs.  Bartmfr  Is  conclusive  that  she  was  a 
party  interested,  and  that  the  services  ren- 
dered were  for  her  benefit  as  a  member  of 
the  community. 
The  Judgment  is  affirmed. 

HADLBT,  C.  J.,  and  ROOT,  MOUNT, 
CROW,  KUDKIN,  and  FULLERTON,  JJ., 
concur. 


BRIGHT  V.  HANOVER  FIRE  INS.  CO. 
(Supreme  Court  of  Washington.    Dec.  10,  1907.) 

1.  Evidence  —  Tabol  Evidence  to  Vary 
Wbitino — -VcTiONS  Between  Stranoeb  and 
Pabtt  to  Writing. 

In  an  action  on  a  policy  of  insurance  on  a 
hotel  and  contents,  though  there  was  a  deed 
and  bill  of  sale  of  the  property  to  pinintifl, 
held  In  escrow  pending  removal  of  a  cloud  on 
the  title,  parol  testimony  is  admiKHible  to  show 
that  plaintilf  went  into  posHe»siou  under  a  parol 
agreement  with  bis  vendor  even  if  it  should 
vary  the  escrow  agreement,  since  the  rule  ex- 
cluding parol  evidence  does  not  apply  except  in 
actions  between  the  parties  to  the  writing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  U  lUUU-19tiS.] 


2.  Appeai,— Reservation  of  Grounds— .Vdt 
MISSION  OP  Evidence— SuEFiciENCT  or  Ob- 
jection. 

An  assignment  of  error  to  the  admission 
of  testimony  of  a  certain  character  cannot  be 
considered  on  appeal  where  only  one  objection 
was  interpoiied.  and  that  not  ruled  upon,  and 
the  question  objected  to  was  never  answered. 

|E!<1.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  f  1421.] 

.3.  Escrows—Vendor  and  Pubciiaser— Deed 
IN  Escrow — Loss  bt  Fibb— Uiuht  or  Pab- 

TIES. 

Where  there  was  an  agreement  for  the  sale 
of  hotel  property,  but  the  deed  and  bill  of  sale 
were  in  escrow  pending  the  removal  of  a  cloud 
on  title,  the  agreement  to  terminate  upon  fail- 
ure of  the  owner  to  comply  with  its  terms,  and 
the  condition  precedent  to  delivery  had  not  been 
comnlied  with  when  the  property  was  destroyed 
by  fire,  though  the  vendee  was  in  posBesslon  un- 
der a  collateral  oral  agreement,  the  general 
property  was  in  the  vendor  and  the  loss  there- 
of would  fall  on  him.  .  .. 

4.  Insubance  —  VAifED  Policy  Law  — Spe- 
cial Interest  in  Pbopkrtt— Necessitt  of 
Proof  as  to  Value. 

The  %.Tlued  policy  law  (Laws  1890,  p.  332. 
c.  W.'),  §  2).  providing  that  when  any  policy  of 
insurance  shall  hereafter  be  written  or  renewed 
insuring  real  property  or  any  building  erected 
thereon,  etc..  and  the  insured  property  is  wholly 
destroyed,  the  amount  of  insurance  written  in 
the  policy  phall  be  conclusive  as  to  the  true 
value,  etc.,  applies  even  when  the  interest  of  the 
insured  is  a  limited  one.  Hence,  where  plaintilf 
bad  agreed  to  purchase  a  hotel,  and  toe  deed 
and  bill  of  sale  were  in  escrow,  awaiting  com- 
pliance with  the  terms,  but  plaintiff  went  Into 
possession  under  a  collateral  agreement,  and 
took  out  a  policy  of  insurance  on  the  building 
and  contents  in  his  own  name,  after  loss  by  fire, 
he  could  recover  the  full  insurance  on  the  build- 
ing without  proof  of  the  value  of  his  special 
interest  therein. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {  127ti.] 

5.  Same— Applicability  to  Pebsonal  Pbop- 

EBTY. 

He  could  not  recover  insurance  on  the  con- 
tents which  he  did  not  actually  own,  in  the  ab- 
ence  of  proof  as  to  the  value  of  his  special  in- 
terest therein,  since  the  valued  policy  law  does 
not  apply  to  insurance  on  personal  property. 

lEld.  Note.— For  cases  in  point,  aee  Cent  Dig. 
vol.  2a  Insurance,  {  1276.] 

Appeal  from  Superior  Court,  Snohomish 
County;   W.  W.  Black,  Judg& 

Action  by  Barnard  Bright  against  the  Han- 
over Fire  Insurance  Company.  From  a  Judg- 
ment for  plaintlir,  defendant  api)ealB.  Modi- 
fled  and  affirmed. 

Granger  &  Maglll,  for  appellant.  Bostwlck 
ft  Mulvlhlll,  for  respondent 


RUDKIN,  J.  On  the  30th  day  of  Decem- 
ber, 1903,  O.  L.  Allen  was  the  owner  of  a  cer- 
tain hotel  building  at  Arlington,  in  Snohomish 
county,  together  with  the  furniture  and  fix- 
tures therein  situated.  On  the  above  date 
he  entered  into  a  contract  with  the  plaintiff. 
Bright,  whereby  he  executed  and  placed  In 
escrow  a  deed  and  hill  of  sale  conveying  and 
transferring  the  hotel  building  and  personal 
property  to  the  plaintiff.  The  escrow  agree- 
ment provided  that  Allen  should  remove  cer- 
tain clouds  and  incumbrances  agali^.tjie 
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property  on  or  before  March  15,  1906,  that 
the  plaintiff  should  deposit  in  escrow  a  con- 
veyance of  certain  property  owned  by  him,  to- 
gether with  a  release  of  a  mortgage  against 
it,  and  that,  if  Allen  should  fall  for  any  rea- 
son to  comply  with  the  terms  of  the  escrow 
agreement,  the  respective  deeds  should  be  re- 
turned and  the  agreement  to  convey  should 
thereupon  terminate  and  be  at  an  end.  On 
the  8th  day  of  January,  1903,  the  plaintiff 
entered  into  possession  of  the  hotel  property 
under  an  oral  agreement  with  his  vendor,  and 
placed  tlierein  personal  property  of  his  own 
of  the  value  of  $200.92.  On  the  18th  day  of 
January.  IftOfi,  the  defendant  company  execut- 
ed and  delivered  to  the  plaintiff  its  policy  of 
insurance,  covering  $1,100  on  the  hotel  build- 
ing. $337.50  on  the  furniture  and  fixtures,  and 
$(!2.."iO  on  the  bar  and  bar  fixtures.  On  the 
loth  day  of  February,  1906,  the  hotel  build- 
ing and  furniture  were  totally  destroyed  by 
fire,  and  the  present  action  was  instituted  to 
recover  the  amount  of  the  Insurance.  From 
a  Judgment  in  favor  of  the  plaintiff  for  the 
full  amount  claimed,  the  present  appeal  is 
prosecuted. 

Numerous  errors  are  assigned  in  the  appel- 
lant's brief,  but  the  assignments  have  all  been 
discussed  under  three  general  heads,  and  we 
will  pursue  the  same  course. 

It  Is  first  contended  that  the  court  erred 
In  permitting  the  respondent  to  prove  that  he 
entered  into  po-ssession  of  the  hotel  property 
under  an  oral  agreement  with  his  vendor,  be- 
cause such  testimony  tended  to  vary  and  con- 
tradict the  terms  of  the  escrow  agreement. 
AVe  deem  it  unnecessary  to  determine  whether 
the  testimony  offered  did,  in  fact,  vary  or 
contradict  the  terms  of  the  escrow  ngrooment. 
for  the  appellant  here  was  not  a  party  to 
that  agreement,  and  in  such  cases  the  rule 
now  lnvoke<l  by  It  has  no  application.  "The 
rule  excluding  parol  evidence  to  vary  or  con- 
tradict a  written  Instrument  applies  only  In 
(•ontroversies  between  the  parties  to  the  In- 
strument and  those  claiming  under  tbcm.  It 
had  no  application  in  controversies  between 
a  party  to  the  instrument  on  the  one  hand 
and  a  stranger  to  it  on  the  other,  for  the 
stranger,  not  having  assented  to  the  contract, 
is  not  bound  by  it,  and  is  therefore  at  liberty 
wlien  bis  rights  are  concerned  to  show  that 
the  written  instrument  does  not  express  ttie 
full  or  true  character  of  the  transaction. 
And,  where  a  stranger  to  the  instrument  is 
thus  free  to  vary  or  contradict  it  by  parol 
evidence,  his  adversary,  although  a  party  to 
the  Instrument,  must  be  equally  free  to  do 
so.  This  has  been  held  to  be  true  in  the  case 
of  writings  of  all  Icinds.  as,  for  example, 
deeds,  mortgages,  leases,  bills  of  sale,  licenses. 
Insurance  policies,  and  contractual  re<-el.pts. 
And  even  a  Judicial  record  is  not  conclusive 
upon  persons  not  parties  or  privies  to  the  ac- 
tion or  proceeding."    17  Cyc.  749. 

It  Is  next  contende<l  that  the  court  erred  In 
permitting  the  respondent  to  prove  tliat  the 
api)ellant's  agent  had  actual  notice  of  the 


nature  of  the  respondent's  claim  or  title  to 
the  hotel  building  and  contents  at  the  tune 
the  policy  in  suit  was  Issued.  The  record  lie- 
fore  us  does  not  present  this  question.  Only 
one  objection  to  this  character  of  testimony 
was  Interposed  by  the  appellant.  That  ol>- 
Jectlon  was  not  ruled  upon,  and  the  question 
to  which  the  objection  was  Interposed  was 
never  answered.  AVe  cannot,  therefore,  con- 
sider this  assignment. 

It  Is  next  contended  that.  Inasmuch  as  the 
deed  and  bill  of  sale  to  the  hotel  property 
and  contents  wei*e  in  escrow,  and  the  condi- 
tion upon  which  they  were  to  be  delivered 
over  uncomplicd  with  at  the  time  of  the  de- 
struction of  the  property  by  fire,  the  general 
property  in  the  hotel  and  contents  was  in 
Allen  at  the  time  of  its  destruction  and  the 
consequent  loss  fell  upon  him,  and  not  upon 
the  respondent.  This  contention  must  lie  up- 
held. Kinney  v.  Iliclcox,  24  Xeb.  1C7.  .T8  X. 
W.  816;  Phenix  Ins.  Co.  v.  Kerr,  129  Fed. 
725.  04  C.  C.  A.  251,  CC  L.  R.  A.  569 ;  Phlnizy 
V.  Guernsey,  111  Ga.  346,  36  S.  E.  796,  50  L. 
R.  A.  080,  78  Ajn.  St.  Rep.  207.  Based  on  this 
last  contention,  the  appellant  further  contends 
that,  though  the  resjiondent  may  have  had  an 
ln.surable  Interest  in  the  property  by  rea.son 
of  his  possession,  yef  the  recovery  must  be 
limited  to  the  value  of  that  Interest,  and,  in- 
asmuch as  the  value  of  his  si)eclal  interest 
was  not  prove<l,  no  recovery  can  be  had,  ex- 
cei)t  for  the  value  of  the  personal  proixrty  of 
which  he  was  the  unqualified  owner.  This 
contention  mnst  likewise  be  upheld,  unless 
the  respondent  is  entitled  to  recover  uiMler 
the  provisions  of  the  valued  policy  law  of 
this  state.  Laws  1890.  p.  ^"52.  c.  143.  Section 
2  of  that  act,  so  far  as  material  here,  provides 
as  follows:  "Whenever  any  policy  of  insur- 
ance shall  be  hereafter  written  or  renewed 
insuring  real  property,  or  any  building  or 
structure  erected  thereon  or  coimected  there- 
with, and  the  property  insured  shall  be  whol- 
ly destroyed  without  criminal  fault  on  the 
part  of  the  insured,  or  his  assigns,  the  amoinjt 
of  Insurance  written  in  such  policy  shall  be 
taken  conclusively  to  be  the  true  value  of  the 
property  when  insured,  and  the  true  amount 
of  tlie  loss  and  measure  of  damages  when  de- 
stroyed." The  appellant  contends  that  this 
section  does  not  apply  where  the  interest  of 
the  insured  is  a  limited  or  qualified  one,  such 
as  that  of  a  tenant,  a  party  In  pos.sesslon. 
etc. ;  but  with  this  contention  we  are  uniible 
to  agree.  The  valued  policy  law  Is  foundtnl 
on  what  the  Leglslatm-e  regarded  as  sound 
public  policy,  and  was,  no  doubt.  Intended  to 
relieve  the  insured  from  the  burden  of  prov- 
ing the  value  of  his  projierty  after  Its  total 
destruction,  and  to  prevent  insurance  com- 
panies from  receiving  premiums  on  overvalua- 
tions, and  thereafter  reimdiatlng  their  con- 
tracts as  soon  as  it  becomes  to  their  Interest 
to  do  so.  The  law  in  terms  applies  to  Insur- 
ance on  real  property  or  any  building  or  struc- 
ture erected  thereon  or  connected  therewith, 
and  the  insurance  now  under  consideration, 
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in  so  far  as  It  affects  the  hotel  building,  Is  of 
that  class. 

In  King  V.  Phoenix  Ins,  Co.,  195  Mo.  290, 
92  S.  W.  892, 113  Am.  St.  Rep.  078,  a  contrac- 
tor took  out  insurance  in  the  sum  of  $750  on 
a  church  bnilding  in  course  of  construction  or 
repair.  The  building  was  destroyed  by  Are, 
and  in  an  action  on  the  policy  the  company 
offered  to  prove  that  the  plaintiff's  interest 
In  the  property  at  the  time  of  its  destruction 
■was  .fl08  only.  The  testimony  was  excluded, 
and  the  judgment  was  affirmed  on  appeaj,  the 
court  holding  that  the  case  was  controlled  by 
the  provisions  of  the  raiued  policy  law  of 
that  state,  which  does  not  differ  materially 
from  our  own.  In  Oshkosh  Gas  &  Light  Co. 
V.  Genuania  Fire  Ins.  Co.,  71  Wis.  454,  37  N. 
W.  819,  5  Am.  St.  Rep.  233,  Queen's  Ins.  Co. 
V.  Jefferson  Ice  Co.,  04  Tex.  578,  Havens  v. 
Germanla  B'ire  Ins.  Co.,  123  Mo.  403.  27  S. 
W.  718,  26  L.  R.  A.  107,  45  Am.  St.  Rep.  570, 
and  numerous  other  cases  that  might  be  cited, 
the  courts  hold  that  the  valued  policy  law  ap- 
plies in  cases  of  concurrent  insurance,  and 
we  perceive  no  sound  reason  for  holding  that 
the  act  does  not  apply  to  insurance  on  special 
or  limited  interests  In  real  property.  On  the 
contrary,  we  think  the  plain  reason  and  pol- 
icy of  the  law  require  us  to  hold  otherwise. 
It  is  doubtless  true,  as  contended  by  the  ap- 
pellant, that  the  aggregate  Insurance  on  the 
several  parts  may  exceed  the  value  of  the 
whole,  but  so  may  a  single  policy,  and  so  may 
concurrent  policies.  To  a  certain  extent  the 
law  undoubtedly  gives  legal  sanction  to  wag- 
ering contract,  but  the  policy  of  such  a  law 
is  for  the  Legislature,  and  not  for  the  courts. 
The  valued  policy  law,  however,  does  not  ap- 
ply to  the  insurance  on  the  persona]  proper- 
ty contained  In  the  hotel,  and  inasmuch  as 
the  resi)ondent  was  not  the  owner  thereof  at 
the  time  of  its  destruction,  and  the  value  of 
his  special  interest  therein,  if  any,  was  not 
shown,  the  recovery  must  be  limited  to  the 
Insurance  on  the  hotel  building  and  the 
$290.92  on  the  personal  property  owned  by 
the  respondent.  Tabbut  v.  American  Ins.  Co., 
187  Mass.  419,  70  N.  B.  430,  102  Am.  St.  Rep. 
353 ;  Davis  v.  Phoenix  Ins.  Co.,  Ill  Cal.  400, 
43  Pac.  1115. 

The  judgment  of  the  court  below  is  there- 
fore m<Hlifled  by  limiting  the  respondent's  re- 
covery to  the  sum  of  $1,.390.92,  with  legal  In- 
terest from  February  19,  190C,  and,  as  thus 
modified,  the  judgment  is  affirmed.  The  ap- 
pellant will  recover  Its  costs  in  this  court. 

FULLEHTON,  MOUNT,  and  DUNBAR, 
JJ.,  concur.  HADLEY,  C.  J.,  and  CROW, 
J.,  not  sitting. 


IIOLMAX  V.  COOPER  et  ux. 

{Supreme  Court  of  Washington.    Dec.  10, 1907.) 

1.  Attaciime.nt  —  Dlssolution  on  Motion  — 
GaorxDS  of  Motion. 

Under  BallinKer's  Ann.  Codes  &  St.  §  5376. 
providing  that  defendant  may   apply,   on  mo- 


tion, to  have  the  attachment  discharged,  on  the 
ground  that  it  was  "improperly  or  irresrulnrly 
issued."  he  may  not  have  it  discharped  under  a 
motion,  based  on  the  property  l>eing  exempt 
from  seiKure  under  the  writ. 

[Ed.  Note.— For  cases  in  {mint,  see  Cent.  Dig. 
vol.  5,  Attachment,  i  802.] 

2.  Same— Appeabance  bt  DETENnAKT. 

Under  Bailinger's  Ann.  Codes  &  St  §  .^376, 
providing  that  defendant  may  at  any  time  after 
he  has  appeared  in  the  action  move  to  dismiss 
the  attachment,  a  special  apiiearance  is  not 
enonch,  but  an  appearance  for  the  purpose  of 
trying  the  issues  involved  in  the  action,  by 
which  he  submits  himself  to  the  jurisdiction  of 
the  court,  is  necessary. 

Appeal  from  Superior  Court,  Lincoln  Comi- 
ty;  W.  T.  Warren,  Judge. 

Action  by  F.  J.  Holman  against  T.  M. 
Cooper  and  wife.  From  an  order  granting 
a  motion  to  dissolve  an  attachment,  plaiutiiT 
appeals.  Reversed,  with  directions  to  over- 
rule motion. 

Gallagher  &  Thayer,  for  appellant.  Mer- 
ritt,  Hibscbman,  Oswald  &  Merritt,  for  re- 
spondents. 


DUNBAR,  J.  The  plaintiff  brought  suit 
upon  a  promissory  note  for  $5,000,  signed  by 
the  defendant  T.  M.  Cooper  and  others.  The 
complaint  contained  the  usual  allegations 
of  execution,  of  nonpayment,  of  reasonable 
attorney's  fees,  etc..  and  alleged  that  the 
defendants  were  husband  and  wife  at  the 
time  the  note  was  signed  by  the  defendant 
T.  M.  Cooper.  An  affidavit  was  made,  set- 
ting forth  as  a  ground  of  attachment  that 
the  defendants  were  both  nonresidents  of 
the  state  of  Washington,  and  that  it  was 
sought  to  attach  the  real  estate  only  of  the 
defendants.  Bond  was  given  In  pursuance 
of  the  provisions  of  the  statute,  sureties  qtial- 
Ified  according  to  law,  the  attachment  was 
issued,  and  a  levy  of  certain  real  estate  was 
made.  The  defendants  appeared  specially 
and  moved  to  dissolve  the  attachment  Bpon 
the  record  and  flies  and  upon  the  affidavits 
attached  to  the  motion.  The  affidavits  were, 
in  substance,  that  the  note  upon  which  the 
suit  was  founded  was  a  surety  obligation  of 
the  defendant  T.  M.  Cooper,  and  that  the 
property  attached  was  the  community  prop- 
erty of  the  defendants,  and  not  subject  to 
attachment  for  that  debt.  No  contention 
was  made  that  the  complaint  was  insuffi- 
cient to  state  a  cause  of  action,  or  that  the 
affidavit  for  attachment  was  insufficient,  that 
the  bond  was  Insuftlcient,  or  that  the  clerk 
should  not  have  issued  the  attachment;  the 
sole  contention  being  that  the  debt  was  a 
surety  debt  of  Cooper,  and  that  the  property 
attached  was  not  liable  for  that  debt.  The 
plaintiff  apiiealed  from  the  order  dissolving 
the  attachment. 

Many  cases  cited  by  the  appellant  to  sus- 
tain the  contention  that  the  merits  of  the 
case  cannot  be  entered  into  on  a  motion  to 
dissolve  the  attachment,  but  that  the  attach- 
Digitized  by  VjOOQ  IC 


782 


02  PACIFIC  REPORTEE. 


(Wasb. 


ment  can  only  be  dlssolred  by  showing  that 
It  was  Improperly  or  Irregularly  Issned,  un- 
doubtedly state  the  general  rule,  but  they 
are  of  very  little  benefit  to  the  court  In  the 
Investigation  of  this  case,  for  the  reason  that 
they  are  mainly  cases  where  It  was  assumed 
that  the  property  In  controversy,  and  which 
had  been  attached,  was  the  property  of  the 
defendant;  while  In  this  case  the  contention 
Is,  not  that  the  writ  of  attachment  was  im- 
properly sued  out,  but  that  the  particular 
property  attached  was  not  subject  to  the  at- 
tachment Neither  Is  this  a  case  whore  the 
parties  making  the  motion  to  dissolve  the 
attachment  are  strangers  to  the  record:  both 
parties  here,  the  husband  and  wife,  having 
been  sued.  So  that  it  seems  to  us  that  It 
narrows  Itself  to  the  question  of  what  ques- 
tions can  be  raised  under  the  motion  to  dis- 
solve the  attachment. 

An  attadiment  is  a  purely  statutory  mat- 
ter; and,  before  the  writ  can  be  Issued,  the 
requirements  of  the  statute  must  be  strictly 
met.  The  dissolution  of  an  attachment  is 
equally  statutory,  and  the  mandates  of  the 
statute  In  that  respect  must  also  he  com- 
plied with.  Our  statute  provides  (section 
5376,  Ballinger's  Ann.  Codes  &  St.)  that  the 
defendant  may  at  any  time  after  he  has  ap- 
peared In  the  action  apply  iipon  motion  to 
the  court  in  which  the  action  Is  brought,  or 
to  the  Judge  thereof,  that  the  writ  of  attach- 
ment be  discharged  on  the  ground  that  the 
same  was  improperly  or  irregularly  issued. 
No  such  application  was  made  in  this  case; 
the  ground  of  the  motion  not  being  that  the 
attachment  was  improperly  or  irregularly 
issued,  but  that  the  property  levied  upon 
was  exempt  from  seizure  under  the  writ  of 
attachment.  So  that  it  is  plain  that  the  re- 
quirements of  the  statute  have  not  been 
met  in  that  respect.  But,  in  addition  to  this, 
the  statute  requires  as  a  prerequisite  to  mail- 
ing this  motion  that  the  defendants  must 
appear  In  the  action;  and  the  record  in  this 
case  does  not  show  that  the  defendants  did 
appear,  but  shows  that  a  special  appearance 
was  made  for  the  purpose  of  making  the 
motion.  A  special  appearance  in  our  judg- 
ment is  not  the  appearance  contemplated  by 
the  statute,  but  the  statute  requires  an  ap- 
|)earance  in  the  action  for  the  puriiose  of  try- 
ing the  Issues  Involved  in  the  action,  an  ap- 
pearance by  which  the  defendants  submit 
themselves  to  the  Jurisdiction  of  the  court. 
This  question  was  squarely  passed  upon  by 
Judge  Hanford  in  Feurer  v.  Stewart  (C.  C.) 
82  Fed.  2SM.  and  it  was  there  held  that  the 
defendant  had  no  right  to  move  to  dissolve 
the  attachment  without  first  entering  a  gen- 
eral appearance  In  the  action. 

The  Judgment  will  be  reversed,  with  in- 
structions to  overrule  the  motion  to  dissolve 
the  attachment. 

HADI.KY.  C.  J.,  and  CROW,  RUDKIX, 
FULLKUTON,  and  M(JUNT,  JJ.,  concur. 


RICHTER  T.  BUCHANAN  et  «I. 
(Supreme  Court  of  Wasbinston.    Dec.  10, 1907.) 

Chattel  Mortgages  —  XjNAtTnoBiZED  Bate 
OF  Goods— CouvEHSiON— Damages. 

A  mortgage  by  plaintiff  of  a  stock  of  goods 
to  defendants,  bis  creditors,  provided  that  they 
should  have  possession  of  the  goods  and  should 
proceed  to  ssll  them  at  retail  until  the  amount 
of  the  debt  should  be  realized,  with  interest, 
certain  expenses,  etc.  The  mortgagees,  after 
selling  part  of  the  goods  at  retail,  sold  the  re- 
mainder In  bulk,  without  plaintiff's  consent  and 
without  foreclosure  proceedings.  Held,  that  the 
legal  title  to  the  goods  remained  in  plaintiff, 
and  was  not  transferred  by  the  stipulation  in 
the  mortgage  that  the  mortgagees  should  have 
pos«o>-.sion,  but  that  they  were  in  possession  as 
plniutiff's  agents  to  dispose  of  the  goods  at  re- 
tail as  provided  in  the  mortgage,  and.  having 
sold  them  in  a  different  manner,  they  were  guil- 
ty of  conversion  and  liable  to  plaintiff  for  their 
value  over  and  above  the  mortgage  debt. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Chattel  Mortgages,  S  302.] 

Appeal  from  Superior  Court,  Clarke  Coun- 
ty; W.  W.  McCredle,  Judge. 

Action  by  August  H.  Rlchter  against  John 
Buchanan  and  another.  Judgment  for 
plaiutiGF,  and  defendants  appeal,     AlBrmed. 

A.  L.  Miller,  for  appellants.  Rands  & 
Connor  and  McMaster  &  Back,  for  respond- 
ent. 


DCXBAR,  J.  This  is  au.  action  for  dam- 
ages for  conversion  of  property.  The  court 
fomul  that  at  the  time  the  hereinafter  de- 
siribed  contract  was  entered  luto  the  plain- 
tiff was  the  owner  and  In  {lossession  of  the 
stock  of  goods  described;  that  for  the  pur- 
pose of  securing  to  be  paid  to  said  defend- 
ants the  sum  of  ^2,(J28.37,  then  owing  by 
plaintiff  to  defendants,  plaintiff  made,  ex- 
ecuted, and  delivered  to  defendants  a  deed 
to  the  real  estate  described,  and,  to  further 
secure  the  payment  of  said  sum,  executed 
a  chattel  mortgage  of  the  personal  property 
which  was  the  stock  of  goods;  that  it  was 
agreed  in  said  chattel  mortgage  that  de- 
fendants should  have  possession  of  such 
stock  of  goods,  and  should  proceed  to  sell 
tbe  same  at  retail  until  the  said  sum  of 
12,628.37  should  be  realized,  with  interest 
thereon,  together  with  such  sums  as  should 
be  expended  by  defendants  in  making  addi- 
tions to  the  stock,  and  the  sum  of  $50  per 
month  for  defendants'  services;  that  tbo'e- 
upon  defendants  took  possession  of  the  per- 
sonal property,  and  for  six  weeks  continued 
to  sell  such  goods  at  retail  at  an  average 
profit  of  15  per  cent,  and  from  such  sale 
realized  the  sum  of  $2,169.40;  that  during 
such  six  weeks  defendants  added  to  such 
stock  to  tbe  value  of  $1,662.58,  freight  $42.- 
6.5,  making  the  value  of  tbe  stock  so  added 
$1,705.23,  and  that  they  were  entitled  under 
the  agreement  of  chattel  mortgage  to  $75 
as  compensation  for  services  in  selling  said 
goods;  that  upon  the  15th  day  of  April,  1904. 
the  defendants,  without  the  knowledge  or  con- 
sent of  the  plaintiffs  and  without  any  pro- 
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ceedlngs  to  foreclose  said  mortgage,  sold 
the  remainder  ot  the  goods  In  bulk,  and  not 
at  retail  for  the  stun  of  $1,831;  that  at  the 
time  of  such  sale  In  bulk  the  value  of  the 
property  remaining  In  the  hands  of  defend- 
ants vras  the  sum  of  $3,399.34;  that  upon  the 
15th  day  of  April  there  was  due  defendants 
from  plaintiff  the  sum  of  $2,628.37,  plus  paid 
for  new  goods  and  freight  on  same  $1,705.23, 
plus  Interest  $32,  plus  allowance  of  $50  per 
month  for  1^  months  $75,  whole  amount 
$4,440.60,  making  a  total  due  said  defend- 
ants, after  deducting  the  amount  realized 
from  sale  of  merchandise  at  retail,  of  $2,<' 
271.20.  From  such  findings  It  was  conclud- 
ed that  the  plaintiff  was  entitled  to  Judg- 
ment against  the  defendants  for  the  sum 
of  $1,128.14,  and  to  a  decree  finding  the 
deed  aforesaid  to  be  a  mortgage  and  to  be 
fully  satisfied,  and  Judgment  for  costs  and 
disbursements  to  the  plaintiff.  The  findings 
of  fact  substantially  followed  the  allegations 
of  the  complaint  So  far  as  the  pleadings 
are  concerned,  there  &  no  question  but  that 
there  was  a  flagrant  violation  of  the  con- 
tract by  the  defendants.  Paragraph  6  of  the 
complaint  alleges  that  it  was  agreed  and 
stipulated  In  the  chattel  mortgage  that  the 
defendants  should  sell  the  goods  at  retail  aft- 
er the  manner  of  good,  careful  and  thrifty 
merchants  until  the  amount  of  the  indebted- 
ness should  be  satisfied,  and  this  paragraph 
Is  especially  admitted  in  paragraph  3  of  the 
answer.  Paragraph  10  of  the  complaint  al- 
leges that  on  or  about  April  13,  1904,  de- 
fendants, contrary  to  the  terms  of  the  agree- 
ment and  without  the  knowledge  or  consent 
of  plaintiffs,  and  without  proceeding  In  any 
court  for  the  foreclosure  of  the  mortgage, 
sold  the  remainder  of  the  mortgaged  prop- 
erty In  bulk,  to  plaintiff's  damage  in  the 
sum  of  $2,000,  and,  while  the  answer  in 
words  denies  paragraph  10,  the  separate  an- 
swer virtually  admits  the  truth  of  the  al- 
legation in  paragraph  10  of  the  complaint 
except  the  allegation  of  damages,  but  Justi- 
fies the  breach  by  alleging  that  the  goods 
left  were  odds  and  ends  difficult  to  fiell  at 
retail,  and  that  the  defendants  believed  the 
remaining  stock  could  be  sold  to  a  better  ad- 
vantage by  selling  the  same  In  bulk,  and 
that,  acting  upon  said  belief,  they  sold  the 
same  in  bulk,  and  it  was  upon  this  theory 
that  the  cause  was  tried.  Some  days  after 
the  trial,  upon  application  of  the  defendants, 
the  case  was  reopened  for  the  purpose  of 
admitting  In  evidence  the  chattel  mortgage 
aforesaid,  when  the  defendants  asked  leave 
of  the  court  to  amend  their  answer  to  cor- 
respond with  the  testimony,  claiming  that 
they  had  been  misled  in  regard  to  the  pro- 
visions of  the  chattel  mortgage.  This  mo- 
tion was  denied  by  the  court,  to  which  rul- 
ing the  defendants  excepted;  but  the  action 
of  the  court  in  denying  the  motion  is  not 
assigned  as  error  here. 

The  court  evidently  construed  the  mort- 
gage as  bearing  out  the  allegations  of  the 


complaint  and  the  admissions  of  the  answer 
as  to  the  requirements  that  the  goods  should 
be  sold  at  retail;  and  an  examination  of  that 
instrument  shows  that,  while  the  stipulation 
in  that  regard  Is  not  In  the  words  of  the 
complaint,  the  whole  tenor  of  the  instrument 
Is  plain  to  the  effect  that  the  goods  were 
to  be  sold  at  retail.  Any  other  construction 
would  be  inconsistent  with  many  of  the  pro- 
visions therein  expressed.  That  was  evi- 
dently the  understanding  of  the  parties  to 
the  transaction,  and  was  the  construction 
placed  upon  -it  by  the  answer  of  the  defend- 
ants. But  it  Is  contended  by  the  appellants 
that,  in  any  event,  the  Judgment  of  the  court 
Is  not  correct,  for  the  reason  that  the  action 
of  the  defendants  did  not  constitute  conver- 
sion, and  that,  therefore,  the  plaintiff  was 
only  entitled  to  such  damages  as  he  could 
show  that  he  was  entitled  to  by  reason  of 
the  goods  being  sold  In  bulk  Instead  of  by  re- 
tall,  and  many  cases  are  cited  to  sustain  this 
contention;  and  this  is  the  general  rule  In 
Jurisdictions  where  the  legal  title  passes  to 
the  mortgagee.  But  in  this  state  the  legal 
title  remains  In  the  mortgagor  and  the  mort- 
gage is  lield  to  be  but  an  incident  of  the  in- 
debtedness, and  the  goods  are  only  Impressed 
with  a  lien  for  the  benefit  of  the  mortgagee. 
This  has  been  held  so  many  times  and  so 
uniformly  by  this  court  that  reference  to 
cases  is  not  necessary.  In  fact,  this  propo- 
sition is  conceded  by  learned  counsel  for  ap- 
pellant, but  he  seeks  to  distinguish  this  case 
from  the  ordinary  chattel  mortgage,  where 
the  possession  generally  remains  in  the  mort- 
gagor, and  contends  that  the  other  rule  ob- 
tains where  the  possession  Is  rightfully  in 
the  mortgagee.  We  do  not  think  that  mere 
possession  by  stipulation  in  the  mortgage 
necessarily  transfers  the  legal  title.  It  sim- 
ply gives  the  mortgagee  such  additional 
rights  as  are  stipulated,  and  no  more.  In 
this  case  It  gave  the  right  to  possession  and 
right  to  sell  in  a  certain  manner,  and  the 
answer  of  defendants  that  they  acted  cm  the 
belief  that  they  could  sell  the  goods  In  bulk 
to  better  advantage  than  they  could  at  re- 
tall  Is  no  defense  whatever;  for,  if  our  con- 
struction of  the  mortgage  Is  correct,  that  is 
a  question  which  was  the  subject  of  the 
contract  and  had  been  determined  by  the 
contract. 

The  appellants  cite  Bancroft-Whitney 
Company  v.  Gowan,  24  Wash.  6G,  63  Pac. 
1111,  where  It  Is  held  that,  where  a  chattel 
mortgage  gives  a  mortgagee  the  right  in 
case  of  default  in  payment  to  take  posses- 
sion of  the  goods  and  retain  them,  such  right 
of  possession  may  be  enforced  by  action  of 
claim  and  delivery.  But  this  case  in  no  wise. 
It  seems  to  us,  sustains  appellants'  conten- 
tion. The  court.  In  the  course  of  its  discus- 
sion of  that  case,  said:  "Neither  did  the 
plaintiff,  as  in  the  case  of  McClellan  v.  Gas- 
ton, supra,  undertake  to  enforce  Its  remedy 
outside  of  the  law,  but  It  has  brought  Itself 
within  the  terms  of  the  contract,  and  the 
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contract  Is  not  susceptible  of  constmctlon. 
Its  terms  are  too  definite,  direct,  and  plain 
to  be  varied  by  oral  testimony.  It  provides 
that  the  Bancroft- Whitney  Company  may 
take  possession  of  said  books  and  retain  the 
same,  or  may  sell  them  without  taking  pos- 
session of  them.  With  this  right  plainly  and 
unequivocally  guaranteed  to  the  company  by 
the  contract,  it  was  ■warranted  In  bringing 
the  action  in  the  form  In  which  it  did  bring 
it  for  the  punifse  of  obtaining  possession 
of  the  property."  In  that  case  It  will  be 
.seen  the  mortgagees  were  strictly  following 
the  stipulations  In  the  c<nitract.  and  It  was 
npon  that  ground  that  the  court  decided  In 
their  favor.  But  In  this  case,  Instead  of  the 
right  to  sell  In  bulk  l)elng  unefiulvocally 
guaranteed  to  the  mortgagees,  the  stipula- 
tion Is  exactly  to  the  eontrarj-.  and  they 
were  proceeding  in  a  manner  which  was  pro- 
hibited by  the  contract.  It  Is  plain,  also, 
that  Brockway  v.  Abbott.  37  Wash.  2(»,  70 
Pac.  924,  fails  to  sustain  appellants'  conten- 
tion; and,  while  It  Is  true  that  In  that  case 
we  held  that  a  mortgjigee  In  possession  fo-' 
the  purposes  of  security  was  not  guilty  o 
conversion  by  reason  of  delaying  foreclosun 
after  condition  broken,  while  the  right  of 
foreclosure  existed,  and  that  the  mortgagor 
could  not  recover  the  value  of  the  property 
without  redeeming  from  the  mortgage  debt, 
an  examination  of  the  case  shows  that  the 
question  under  discussion  and  passed  tipon 
by  this  court  was  altogether  different  from 
the  question  at  bar.  There  the  appellant. 
Abbott,  contended  that  the  respondents'  acts 
with  reference  to  the  mortgaged  property 
amounted  to  a  conversion  of  such  property, 
rendering  her  liable  for  Its  actual  value; 
that  they  took  the  goods  as  mortgagee  In 
possession,  and  that  there  was  such  an  un- 
reasonable delay  In  disposing  of  them  that 
the  law  implied  a  conversion;  and  this  court. 
In  passing  upon  that  question,  said:    "The 


possession  of  the  mortgaged  property  by  a 
mortgagee  In  possession  does  not  become 
wrongful  Immediately  upon  condition  bro- 
ken, nor  during  the  time  the  right  of  fore- 
closure exists.  If  the  mortgagee  actually  con- 
verts the  property,  or  suffers  bis  right  to 
foreclose  to  lapse  from  some  other  cause,  then 
he  l)ocomes  liable  to  account  to  the  mortgagor 
for  the  value  of  the  property  over  and  above 
the  mortgage  debt.  But,  so  long  as  the  prop- 
erty remains  Intact,  and  the  right  of  fore- 
closure exists,  the  possession  of  the  mort- 
gagee Is  rightful,  and  the  only  remedy  the 
mortgrigor  has  against  the  mortgagee  Is  to 
redeem  from  the  mortgage  debt.  lie  cannot 
recover  the  value  of  the  property  because  of 
mere  delay  In  foreclosure."  But  in  this 
case  It  Is  conceded  that  the  property  did  not 
remain  intact,  but  that  It  was  actually  sold 
and  passed  out  of  the  possession  of  the  mort- 
gagees, and  there  was  no  opportunity  for 
the  mortgagor  to  redeem.  The  case  as  a 
whole  sustains  the  respondent  rather  than 
the  appellants,  and  announces  the  rule  that» 
if  the  mortgagee  actually  converts  the  prop- 
erty, he  becomes  liable  to  account  to  the' 
mortgagor  for  the  value  of  the  property  over 
and  above  the  mortgage  debt,  and  that  was 
the  Judgment  which  was  rendered  in  this 
case.  AVe  think  it  hardly  worth  while  to  cite 
extensive  authority  on  this  proposition.  In 
sliort,  the  mortgagees  were  In  possession  of 
this  property  as  agents  for  the  mortgagor  to 
dispose  of  the  property  In  the  manner  pro- 
vided In  the  agreement,  and,  not  having  dis- 
posed of  It  In  that  manner  nor  in  the  man- 
ner provided  by  law  under  the  rule  announc- 
ed In  the  case  just  above  cited,  they  become^ 
liable  to  the  mortgagor  for  the  value  of  the 
property  over  and  above  the  mortgage  debt. 
The  judgment  Is  affirmed.    ._^_, _ 

MOUNT,  BOOT,  RUDKIN,  and  PULI.BR- 
TON,  J.T.,  concur. 
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Ex  parte  FARRELIt. 
(Supreme  Court   of  Montana.     Dec.   3,   J907.) 

1.  Habeas   Cobpus—G hounds   fob   Relief- 
Want  OF  JualSUICTION— INFOKMATION— SUF- 

FiciENCT  —  Facts  Not  Constituting  Of- 

FBNSE. 

Where  an  information  states  facts  which 
do  not  constitute  tlie  offense  altempted  to  be 
charged,  and  no  addition  to  them  can  supply 
what  Is  essential,  the  court  is  without  jurisdic- 
tion, the  judgment  ia  void,  and  imprisonment 
nnder  execution  thereon  is  illegal. 

2.  Same— Nature  of  Rekedt— Existence  ow 
Remedy  bt  Afpeai,. 

Where  an  information  states  no  offense,  and 
cannot  be  remedied  by  amendment,  the  court 
ia  without  jurisdiction,  and  accused  is  entitled 
to  release  on  habeas  corpus,  even  though  he 
might  secure  the  same  relief  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  25,  Habeas  Corpus,  §  4.] 

S.  PoBGEBT— Elements— Nature  of  Instbu- 
MENT— Appabent  Legal  Efficacy. 
To  constitute  forgery,  the  false  instrument 
must  be  one  which  if  genuine  would  have  legal 
validity,  heace  if  an  instrument  be  such  that 
though  falsely  made,  it  shows  on  its  face  that 
it  has  no  legal  validity,  it  is  not  the  subject  of 
forgery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol,  23,  Forgery,  H  28-47.] 

4.  Statutes  —  Constbuction  —  Mandatoby 
Pbovisions. 

Pol.  Code,  i  4645,  provides  that  the  clerk  of 
the  district  court  must  give  each  juror  when  ex- 
cused from  service  a  certificate,  signed  by  him- 
self under  seal,  stating  the  amount  due  him, 
etc.,  and  on  its  presentation  to  the  county  treas- 
urer the  amount  must  be  paid,  etc.  Section 
4350  provides  that  the  county  treasurer  must 
disburse  the  county  moneys  only  on  county  war- 
rants issued  by  the  county  ch-rlc,  etc.,  or  as 
otherwise  provided  by  law.  Beld,  that  the  two 
sections  are  mandatory,  and  that  the  treasurer 
cannot  pay  the  certificates  until  Issued  by  the 
clerk,  Signed  and  under  seal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   44,   Statutes,   §§   30S,   309.] 

5.  Officbbs— Powbbs. 

The  limit  of  the  power  of  a  public  oflScer  is 
the  statute  conferring  the  power,  and  the  fur- 
ther power  necesaarily  implied  to  effectuate  that 
expressly  conferred,  but  where  the  performance 
of  ministerial  duties  are  expressly  enjoined,  and 
the  mode  of  performance  prescribed,  no  further 
power  is  implied,  and  the  officer  has  no  discre- 
tion. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  37,  Officers,  f!  163-167.] 

6.  FOBGEBY— FOBOINO     INSTBUMENT    VOID    ON 

Its  Face. 

Under  Pen.  Code,  {  S40,  providing  that  a 
person  who  with  intent  to  defraud  another 
falsely  makes,  alters,  forges,  or  counterfeits  a 
county  order  or  request  for  the  payment  of 
money,  etc.,  is  guilty  of  forgery,  it  is  not  forgery 
to  issue  false  jurors'  certificates  which  are  of  no 
apparent  legal  validity  because  lacking  the  court 
seal  required  by  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  23,  Forgery,  H  28-47.] 

Habeas  corpus  on  application  of  William 
P.  Farrell.     Applicant  discharged. 

Jesse  B.  Roote,  A.  C.  McDanlel,  and  Peter 
Breen,  for  applicant.    Albert  J.  Oalen,  Atty. 
Oen.,  and  Jobs  6.  Brown,  Asst  Atty.  Gen., 
for  defendant. 
92P.-50 


BRANTLT,  O.  J.  On  December  1,  1900. 
the  complainant,  having  theretofore  been 
tried  and  found  guilty  of  forgery  under  each 
of  two  Informations  presented  against  him 
by  the  county  attorney  of  Silver  Bow  county, 
was  condemned  to  serve  successive  terms  of 
14  years  each,  at  hard  labor  In  the  state 
prison,  the  second  term  to  begin  at  the  ex- 
piration of  the  first.  For  execution  of  the 
judgments  he  was  committed  to  the  custody 
of  the  sheriff,  who  now  detains  him  In  the 
county  Jail  pending  appeals  to  this  court,  the 
presiding  judge  having  certified  that  thete 
Is  probable  cause  therefor.  It  is  alleged  that 
this  detention  Is  Illegal,  In  that  the  acts 
charged  In  the  Informations  do  not  constitute 
forgery  under  the  statute,  and  hence  that  the 
district  court  was  without  Jurisdiction  to  trj- 
the  complainant.  The  informations  were 
drawn  under  section  840  of  the  Penal  Code, 
which  provides:  "Every  person  who  with 
intent  to  defraud  another  falsely  makes,  al- 
ters, forges  or  counterfeits  any  charter,  let- 
ters patent,  deed,  lease.  Indenture,  etc.. 
•  •  •  or  any  auditor's  warrant  for  the 
payment  of  money  at  the  treasury,  county 
order  or  warrant,  or  request  for  the  payment 
of  money,  etc.,    •    ♦    *    is  guilty  of  foi*gery.'' 

At  the  time  the  alleged  offenses  occurred 
the  complainant  was  chief  deputy  clerk  of 
the  district  court.  Following  allegations  of 
venue,  etc..  It  Is  alleged  In  the  first  Informa- 
tion that  the  said  "William  P.  Farrell  In  his 
oflBclal  capacity  as  such  chief  deputy  clerk 
did  willfully,  unlawfully,  feloniously,  inten- 
tionally, fraudulently,  and  knowingly  make, 
forge,  alter,  pass,  and  publish  as  true  and 
genuine  to  the  treasurer  of  Silver  Bow  coun- 
ty, a  public  corporation  existing  under  the 
laws  of  the  state  of  Montana,  a  certain  writ- 
ing on  paper  and  Juror's  certificate  of  the 
tenor  and  effect  as  follows,  to  wit: 

"To  the  Treasurer  of  Silver  Bow  County, 
Montana.     No.  3,0C5. 

"Butte,  Montana,  3/22,  1905. 
"I  certify  that  the  party  named  herein 
has  served  19  days  (57.00)  as  Juror,  and  that 

he  has  traveled miles  for  which  you 

will  pay  to  J.  P.  Sullivan  or  order 

fifty  seven  &  no/100  Dollars,  the  amount  due 
him  out  of  any  money  belonging  to  the  Gen- 
eral Fund. 

"William  E.  Da  vies. 
"Clerk  Second  Judicial  District  Court. 

"Presented  and  registered  190-. 

"Not  paid  for  want  of  funds. 

"By  W.  P.  Farrell,  Deputy." 

*' ,  Treasurer. 

"By  ,  Deputy," 

— ^whlch  said  Juror's  certificate  and  Instni- 
ment  in  writing  was  then  and  there  forgecl. 
fraudulent,  false,  and  counterfeited,  and  the 
said  defendant  well  knew  the  said  juror's 
certificate  and  Instrument  In  writing  was 
fraudulent,  false,  and  counterfeit,"  etc.  The 
writing  set  forth  In  the  second  Information  is 
the  same,  except  as  to  the  number,  date. 
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amount,  the  name  of  the  person  to  whom  It 
purports  to  have  been  iBsued,  and  that  it  ap- 
pears to  have  been  assigned  to  one  Danzer. 

It  will  be  observed  that  the  writings  re- 
ferred to  have  not  impressed  upon  them  the 
seal  of  the  court,  and  upon  this  fact  the  com- 
plainant bases  the  contention,  made  in  this 
court,  that  they  are  void,  and  hence  do  not 
support  a  charge  of  forgery.  If  this  conten- 
tion can  be  maintained,  the  complainant  is 
entitled  to  bis  release;  for,  as  was  said  In 
Ex  parte  Kearny,  55  Cal,  212,  at  page  228: 
"This  is  not  the  case  of  a  complaint  inartl- 
flcially  drawn,  which  intimates  the  existence 
of  the  facts  necessary  to  the  constitution  of 
the  oftense,  or  even  of  an  attempted  state- 
ment, insufficient,  but  indicating  a  purpose 
to  declare  on  the  essential  facts.  It  is  a 
total  failure  to  allege  any  cause  of  action, 
and,  however  objectionable  the  conduct  im- 
puted to  the  petitioner,  he  is  no  more.  In 
the  eye  of  the  law,  charged  by  the  complaint 
with  any  crime  than  if  the  paper  had  ascrib- 
ed to  him  the  most  Innocent  of  deeds."  If 
it  were  a  case  of  a  defective  Information 
only.  It  might  well  be  contended,  as  the  At- 
torney General  contends  here,  that  the  dis- 
trict court  bad  Jurisdiction,  and  that  this 
court  should  require  the  complainant  to  seeic 
relief  through  the  medium  of  his  appeals. 
But  if  an  information  states  facts  which  do 
not  constitute  any  crime  Icnown  to  the  law, 
or  undertalies  to  state  such  an  offense,  but 
the  facts  stated  do  not  constitute  the  offense, 
and  no  addition  to  them,  however  full  and 
complete,  can  supply  what  is  essential,  then 
the  court  is  without  Jurisdiction  to  put  the 
complainant  on  trial.  In  such  case  the  Judg- 
ment cannot  be  corrected.  It  Is  simply  void. 
Imprisonment  under  execution  thereon  is  il- 
legal, and  the  complainant  is  entitled  to  bis 
release,  even  though  he  might  secure  the 
same  relief  on  appeal.  State  v.  District 
Court,  35  Mont.  321,  89  Pac.  63.  This  court 
in  State  v.  Evans,  15  Mont.  530,  39  Pac.  850, 
28  li.  B.  A.  127,  48  Am.  St  Rep.  701,  held 
that  to  constitute  forgery  the  false  Instru- 
ment must  be  one  which,  If  genuine,  would 
have  legal  validity.  This  rule  we  And  laid 
down  by  the  authorities  generally.  1  Whar- 
ton's Criminal  Law,  §  680;  2  Bishop's  Crim- 
inal Law,  |§  .523,  524.  If,  therefore,  an  in- 
strument be  such  that,  though  falsely  made, 
it  has  no  legal  validity,  and  this  is  apparent 
from  the  face  of  it,  it  is  not  the  subject  of 
forgery.  The  Attorney  General  does  not  con- 
trovert the  correctness  of  this  proposition, 
but  Insists  that  the  writing  set  out  in  the 
Information  purports  to  be,  and  is  on  its 
face,  a  valid  charge  against  the  county  of 
Silver  Bow,  which  the  treasurer  can  be  com- 
pelled to  pay,  even  though  the  complainant 
failed  to  impress  upon  it  the  seal  of  the  dis- 
trict court  The  solution  of  this  question 
depends  upon  the  proper  construction  of  the 
following  provisions  of  the  Political  Code: 

"Sea  4645.  The  clerit  must  give  to  each 
Juror  at  the  time  he  is  excused  from  further 


service  a  certificate  taken  from  a  boolc  con- 
taining a  stub  with  a  Ulie  designation,  signed 
by  himself  under  seal,  in  which  must  be 
stated  the  name  of  the  Juror,  the  number  of 
days'  attendance,  the  numl)er  of  miles  trav^- 
ed  and  the  amount  due,  and  on  presenta- 
tion of  such  certificate  to  the  county  treas- 
urer the  amount  specified  In  the  certificate 
must  be  paid  out  of  the  general  fund,  and 
the  clerk  most  make  a  detailed  statement 
containing  a  list  of  the  Jurors,  the  amount 
of  fees  and  mileage  earned  by  each,  and 
file  the  same  with  the  clerk  of  the  board  of 
county  commissioners  on  the  first  day  of 
every  regular  meeting  of  the  Iward,  and  no 
quarterly  salary  must  be  paid  the  clerk  un- 
til such  statement  is  filed.  The  board  must 
examine  such  statement  and  see  that  It  Is 
correct.  The  clerk  must  keep  a  record  of 
the  attendance  of  Jurors  and  compute  the 
amount  due  for  mileage,  and  the  distance 
from  any  point  to  the  county  seat  must  be 
determined  by  the  shortest  traveled  route." 

"Sec.  4350.  The  county  treasurer  must: 
•  •  •  5.  Disburse  the  county  moneys  only 
on  county  warrants  issued  by  the  county 
clerk,  based  on  orders  of  the  board  of  coun- 
ty commissioners,  or  as  otherwise  provided 
by  law." 

Is  section  4645  directory  merely  or  manda- 
tory? The  same  rule  of  construction  ap- 
plies to  the  one  section  as  to  the  other.  The 
first  not  only  prescribes  the  duty  of  the  cleiic 
in  the  matter  of  keeping  correct  accounts  of 
the  attendance  of  Jurors,  their  mileage,  etc., 
but  also  prescribes  the  mode  of  their  pay- 
ment, and  the  evidence  upon  which  It  must 
be  made.  The  second  declares  how  the 
moneys  of  the  county  must  be  disbursed. 
Since  the  payment  of  Jurors'  fees,  etc.,  is 
not  made  on  county  warrants  issued  in  the 
regular  way,  the  mode  prescribed  in  sec- 
tion 4645,  supra.  Is  the  mode  "otherwise  pro- 
vided by  law"  for  their  payment  The  use 
of  the  word  "only"  In  section  4350  limits  the 
power  of  the  treasurer  to  pay  out  the  money 
of  the  county,  both  as  to  the  amount  and  the 
precedent  conditions  of  payment  He  must 
not  pay  it  out  at  all  except  upon  county  war- 
rants issued  as  directed,  or  in  case  of  Jurors' 
iFees,  etc.,  upon  a  certificate  issued  by  tbe 
clerk  of  the  district  court,  as  directed  in  sec- 
tion 4645.  Section  4350  Is  therefore  manda- 
tory. So  section  4645  is  mandatory,  both  as 
to  the  duty  of  the  clerk  and  of  the  treasurer; 
for  the  word  "must"  indicates  that  the  duty 
of  the  clerk  becomes  Imperative  as  soon  as 
a  Juror  is  entitled  to  his  pay.  It  also  Indi- 
cates that  the  duty  of  the  treasurer  Is  im- 
perative as  soon  as  a  certificate,  properly  is- 
sued by  the  district  court  clerk,  is  presented 
to  him.  Since  he  cannot  act  at  all  until  the 
proper  demand  Is  made  upon  him,  and  since 
the  Juror  Is  entitled  to  his  fees  upon  his  dis- 
charge, It  is  certainly  mandatory  upon  the 
clerk,  not  only  to  issue  a  eertiflcate,  but  such 
a  certificate  as  the  law  prescribes  In  order  to 
effectuate  payment  to  the  Juror.     Tbe  pay- 
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ment  of  Jurors  !s  thus  lodged  by  the  law  In 
these  two  officers,  without  the  Intervention 
of  any  discretionary  board  or  officer.  The 
clerk  ascertains  and  declares,  under  his  hand 
and  seal,  that  the  precedent  conditions  of 
service  have  been  fulfilled.  Upon  his  certifi- 
cate, duly  executed,  and  upon  this  alone  may 
payment  be  made.  These  officers  act  In  this 
connection  entirely  In  a  ministerial  capacity. 
No  discretion  is  lodged  In  them.  In  all  such 
cases  their  authority  is  the  command  of  the 
statute,  and  it  is  the  limit  of  their  power. 
The  treasurer  cannot  act  until  the  clerk  has 
performed  his  duty.  The  clerk  must,  there- 
fore, perform  his  duty  in  the  way  prescribed. 
If  the  latter  issues  false  certificates,  be  vio- 
lates his  duty.  If  the  former  pays  upon  any 
other  demand  than  that  prescribed,  he  does 
the  like.  It  may  be  laid  down  as  a  general 
principle,  that  the  limit  of  the  power  of  a 
public  officer  Is  the  statute  conferring  the 
power,  and  what  further  power  is  necessarily 
implied  in  order  to  effectuate  that  which 
is  expressly  conferred.  In  the  performance 
of  ministerial  duties  expressly  enjoined,  how- 
ever, when  the  mode  of  performance  is  pre- 
scribed, no  further  power  is  implied,  nor  has 
the  officer  any  discretion.  He  must  strictly 
pursue  the  statute.  Throop  on  Public  Offi- 
cers, i  556;  Sutherland,  Stat.  Construction, 
a  454-456.  These  considerations,  it  seems 
to  us,  furnish  ample  ground  for  the  conclu- 
sion that  the  certificates  or  orders  In  ques- 
tion are  of  no  actual  or  apparent  legal  valid- 
ity, and  that,  though  the  purpose  of  the  com- 
plainant was  to  perpetrate  a  fraud  by  means 
of  them,  the  making  of  them  was  not  for- 
gery. 

The  exact  question  here  jiresented  Is  a 
new  one  in  this  Jnrisdictiou.  This  court, 
however,  has  considereil  analogous  questions. 
and  has  held  such  statutes  to  be  mandatory. 
In  Choate  v.  Spencer,  13  Mont.  127,  32  Pac. 
651,  20  L.  R.  A.  424,  40  Am.  St  Kep.  425— 
an  action  to  quiet  title  to  certain  real  estate 
— the  defendant  claimed  title  under  au  ex- 
ecution sale.  The  execution  had  been  Issued 
upon  a  Judgment  entered  on  default.  Sum- 
mons in  the  case  had  been  issued  without 
the  seal  of  the  court.  It  was  held  that  the 
summons — the  Jnri^sdlctlonnl  writ — under  the 
statute  in  this  state  requiring  it  to  bear  the 
seal  of  the  court,  was  void  because  it  did 
not  bear  the  seal.  In  the  later  case  of  Shnr- 
mon  V.  Huot,  20  Mont.  'mS.  52  Pac.  5."»8,  «3 
Am.  St  Sep.  645,  the  question  Involved  was 
whether  a  summons  Issued  without  the  sig- 
nature of  the  clerk  was  void,  or  voidable 
only,  and.  therefore,  susceptible  of  amend- 
ment so  as  to  svtpport  an  attachment,  the 
statute  permitting  the  Issuance  of  an  at- 
tachment at  the  time  of  issuing  the  summons, 
or  at  any  other  time  thereafter.  It  was  held 
that  the  statute  (Code  Civ.  Proc.  §  Ki2)  pre- 
scribing the  requirements  of  a  summons  Is 
mandatory,  and  that,  without  the  signature 
of  the  clerk,  a  fundamental  part  of  the  pro- 


cess— the  summons — was  voM,  and  would  not 
support  the  attachment.  These  cases,  while 
not  directly  in  point  upon  the  facts  here  in- 
volved, are  aitirely  so  In  principle.  A  sum- 
mons is  a  Jurisdictional  writ  It  is  the  only 
method  by  which  the  court  can  obtain  Juris- 
diction of  the  defendant.  Without  it  tho 
court  cannot  lawfully  and  efTectively  proceed. 
So  here,  the  treasurer  cannot  act  without 
the  certificate  of  the  clerk,  and  a  certificate 
under  his  hand  and  seal,  both  the  one  and 
the  other,  is  the  only  evidence  upon  which 
the  treasurer  may  lawfully  proceed. 

It  Is  true  that  In  Klpp  v.  Burton,  29  Mont. 
96,  74  Pac.  85,  C3  U  R.  A.  32.",  101  Am.  St. 
Rep.  .'•44,  It  was  ruled  that  an  exe<utlon  issu- 
ed without  the  seal  of  the  court  was  voidable 
only,  and  therefore  amendable  so  as  to  sup- 
l)ort  a  sale  of  real  estate  thereunder.  The 
theory  of  that  case  was  that  the  execution 
not  being  a  jurisdictional  writ  but  merely 
serving  the  purpose  of  carrying  Into  effect 
the  judgment  In  the  case  after  the  parties 
had  had  their  day  in  court  the  defect  In  It, 
caused  by  the  omission  of  the  clerk,  fell  with- 
in tlie  inirvlew  of  the  statute  providing  for 
amendments  (Code  Civ.  Proc.  {  774) ;  notwith- 
standing tlie  language  directing  or  requiring 
the  execution  to  bear  the  impress  of  the  seal 
Is  in  terms  mandatory.  This  case  in  no- 
wise impairs  the  authority  of  Choate  v.  Silen- 
cer and  Sharmon  v.  Huot,  supra.  Any  doubt 
as  to  the  correctness  in  any  of  these  de<-l- 
slons  must  attach  to  the  case  of  Klpp  v. 
Burton  rather  than  to  either  of  the  others. 
The  courts  of  other  states  and  the  federal 
courts  have  frequently  decided  the  same  or 
analogous  questions.  In  Iowa  a  statute  pro- 
vided that  each  county  should  have  a  seal. 
In  prescribing  the  duties  of  the  county  treas- 
urer It  declared:  "It  is  the  duty  of  the  treas- 
urer to  receive  all  money  payable  to  the  coun- 
ty and  to  disburse  the  same  on  warrants 
drawn  and  signed  by  the  clerk  of  the  board  of 
supervisors,  and  sealed  with  the  county  seal 
and  not  otherwise."  In  Prescott  v.  Gonser. 
34  Iowa,  175.  and  In  Springer  v.  County  of 
Clay,  35  Iowa.  241,  there  was  drawn  In  ques- 
tion the  validity  of  certain  county  warrants 
of  the  county  of  Clay  in  that  state,  from 
which  the  impression  of  the  county  seal  had 
been  omitted.  It  was  held  that  they  were 
not  a  valid  charge  against  the  county,  be- 
cause the  rwiulrement  of  the  statute  had  not 
been  compiled  with  In  Issuing  them.  The 
charter  of  the  city  of  St  Louis,  Mo.,  among 
other  things,  prohibited  the  auditor  of  the 
city  from  auditing  any  claim  against  the  city 
unless  presented  "in  proper  and  fully  item- 
ized form."  .\n  account  for  a  gross  sum  for 
current  exiienses  of  the  police  departinent 
was  presented  to  the  auditor  of  the  city, 
which  he  refustnl  to  audit  and  allow.  On  ap- 
plication for  mnndnmus,  to  compel  him  to 
audit  the  account  and  Issue  a  voucher.  It  was 
held  that  the  provision  of  the  charter  was 
the  limit  of  his  authority  to  act,  and  that  he 
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coold  not  be  compelled  to  go  b^ond  It.  State 
ex  rel.  Francis  T.  Smith,  89  Mo.  408,  14  S. 
W.  657. 

In  McCormlck  v.  Bay  City,  23  Mich.  457, 
It  xraa  declared  tliat  tlie  city  treasurer  was 
not  entitled  to  credit  for  any  moneys  of  the 
city  paid  out,  except  upon  -warrants  regularly 
drawn  in  accordance  with  the  provisions  of 
the  charter.  In  Reeve  et  al.  v.  City  of  Osb- 
kosh,  33  Wis.  477,  It  was  declared  that  a  pro- 
vision of  the  charter  of  the  city  requiring 
all  orders  drawn  upon  the  treasury  to  specify 
the  purpose  for  which  they  were  drawn  was 
mandatory,  and  that  orders  drawn  without  a 
compliance  with  this  requirement  were  not 
a  valid  charge  against  the  city.  Bingham 
County  V.  First  National  Bank,  122  Fed.  16, 
58  C.  0.  A.  332,  was  an  action  brought  by  the 
bank  against  the  county  to  recover  a  Judg- 
ment on  warrants  Issued  by  order  of  the  com- 
missioners of  the  county,  which  failed  to  dis- 
tinctly specify  on  their  face  the  liability  for 
which  they  were  drawn  and  when  It  accrued. 
The  statute  (Rev.  St.  Idauo  18S7,  {  2006)  re- 
quires this  to  be  done.  A  recovery  was  had 
in  the  district  court ;  but  on  error  to  the  Cir- 
cuit Court  of  Appeals  the  statute  was  held 
to  be  mandatory,  and  that  the  warrants 
drawn  In  violation  of  it  would  not  support  an 
action  against  the  county.  In  Raymond  et 
al.  V.  People,  2  Colo.  App.  329,  30  Pac.  504, 
the  defendants  were  convicted  of  forgery  of 
a  warrant  of  the  city  of  Denver.  The  alleged 
forgery  consisted  in  the  alteration  of  a  war- 
rant drawn  for  $3.50  so  as  to  make  it  appear 
to  have  been  drawn  for  $303.50.  The  charter 
of  the  city  provided  that  every  warrant  for 
the  payment  of  money  should  show  on  its 
face  the  purpose  for  which  it  was  drawn. 
The  question  was  whether  the  fraudulent 
alteration  of  the  warrant,  not  drawn  in  con* 
formlty  with  the  charter  requirements,  was 
forgery.  After  a  review  of  the  authorities, 
the  conclusion  was  announced  that  the  war- 
rant was  void,  and  hence  that  a  conviction 
tor  forgery  could  not  be  sustained.  The  court 
■aid  that  no  duty  or  liability  was  created 
against  the  city  of  Denver  by  this  warrant, 
not  even  to  the  extent  of  $3.50;  that  no  ac- 
tion at  law  would  He  upon  it ;  that  no  court 
of  equity  would  enforce  payment  for  It;  and 
that  no  city  treasurer  would  be  obligated  to 
recognize  it,  but,  on  the  contrary,  this  of- 
ficer was  positively  prohibited  from  paying  It. 
In  Smeltzer  v.  White,  92  U.  S.  390,  23  L.  Bd. 
508,  the  defendant  In  error  had  sued  the 
plaintiff  in  error  to  recover  upon  a  guaranty 
of  county  warrants  Issued  by  a  county  in 
Iowa,  but  without  the  county  seal.  The  guar- 
anty was  to  the  effect  that  the  warrants  bad 
been  regularly  Issued  and  were  genuine,  and 
the  contention  was  made  that  they  were  gen- 
oine,  even  though  they  did  not  bear  the  Im- 
press of  the  county  seal.  The  court,  after  re- 
ferring to  the  statute  of  Iowa  touching  the 
duty  of  the  auditor  to  issue  warrants  under 


■eaU  and  prohibiting  the  trMsarer  to  pay 
them  unless  so  drawn,  disposed  «f  this  con- 
tenUon  by  saying:  "It  is  too  clear,  therefon; 
for  debate,  that  the  genuineness  and  regu- 
larity of  issue  of  county  warrants  can  exist 
only  in  cases  when  tlie  warrants  are  sealed 
wltli  tlie  county  seal ;  and  so  It  has  been  de- 
cided by  the  Supreme  Court  of  Iowa  sub- 
stantially, both  In  Prescott  ▼.  Gonser,  34 
Iowa,  178,  and  In  Springer  t.  The  Coun^  of 
Clay,  35  Iowa,  243.  The  following  cases  ara 
more  or  less  directly  in  point:  Argeutl  v.  City 
of  San  Francisco,  16  Cal.  256;  Lockwood  ▼. 
Gehlert,  127  N.  Y.  241,  27  N.  E.  812;  Sullivan 
V.  Merrlam,  16  Neb.  157.  20  N.  W.  118;  GUd- 
den  V.  Hopkins,  47  111.  Si25;  Gates  v.  People,  11 
Colo.  292,  17  Pac.  783;  City  of  Leavenworth 
V.  Rankin,  2  Kan.  357;  Trustees  v.  Cherry,  8 
Ohio  St  565.  No  case  announcing  a  contrary 
doctrine  has  been  called  to  oar  attention.  No 
distinction  can  be  made  tietween  county  or 
city  warrants  and  certificates  such  as  the 
clerk  Is  required  to  Issue  under  the  statute. 

Since  the  statute  must  be  held  to  be  manda- 
tory, the  result  must  necessarily  follow  that 
the  certificates  or  orders  for  the  alleged  forg- 
ery of  which  the  complainant  was  convicted 
cannot  be  made  the  bases  of  legal  liability 
against  the  county ;  and  since  they  cannot  be 
made  the  bases  of  legal  liability,  they  must 
necessarily  be  of  no  legal  effect,  and  there- 
fore void.  A  charge  of  forgery,  therefore^ 
cannot  be  predicated  upon  one  of  them,  other- 
wise in  proper  form,  which  does  not  bear 
the  seal,  though  the  recitals  In  it  are  wholly 
false.  The  Attorney  General  has  cited  the 
case  of  In  re  Terrett,  34  Mont  325,  86  Pac. 
266,  and  insists  that  this  case  falls  within  the 
principle  of  that  case.  There  is,  however,  a 
clear  distinction  between  the  two.  In  the 
Terrett  Case  the  Instrument  alleged  to  have 
been  forged  appeared  upon  its  face  to  be  g^Mi- 
uine,  and  would  have  furnished  a  basis  for  a 
valid  charge  against  the  state,  if  the  pre- 
cedent conditions,  which  were  falsely  recit- 
ed on  the  face  of  it,  bad  been  fulfilled.  As  a 
matter  of  fact  they  had  not  been  fulfilled, 
and  this  court  held  that  the  making  of  these 
false  recitals,  in  order  to  manufacture  the  In^ 
strument  which  was  apparently  the  basis  of 
a  valid  charge  against  the  state,  was  forgery. 
In  this  case  the  certificate  shows  ui>on  its 
face,  by  the  absence  of  the  impression  of  the 
seal  of  the  district  court,  that  It  is  of  no 
validity  whatever. 

We  are  not  here  concerned  with  the  ques- 
tion whether  the  complainant  is  chargeable 
with  any  other  crime.  In  so  far  as  tiis  deten- 
tion is  sought  to  be  justified  by  process  issued 
upon  the  judgments  sentencing  him  to  punish- 
ment for  forgery,  he  is  entitled  to  his  release. 
It  is  accordingly  ordered  that  he  be  released 
from  custody. 

HOLLOWAX  and  SMITH,  JJ.,  concur 
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EGBERTS  T.  BRAFFETT. 
.'Supreme  Court  of  Utah.    Nov.  25,   1907.) 

1.  Vkndor  ANn  riTBCiiASER— CoNTBACT— Sale 

DiSTIMlflSIIKD  JTtOM  OPTION. 

.An  Hireemont  omhodied  in  n  letter,  recit- 
inst  tliat  the  writer  will  give  $2r)0  for  a  tract 
of  land.  .VUIO  pa.vable  on  or  about  a  specified 
date,  and  the  balance  on  or  before  another 
dale,  and  ofteriiip  to  Rive  notes  for  the  price, 
and  a  reply  by  the  owner  reciting  his  willinft- 
ness  to  sell  on  the  terms  proposed,  and  enclos- 
ing not'-s  for  the  price,  is  an  agreement  on  the 
part  of  the  owner  to  sell,  and  is  not  a  mere  op- 
tion to  soil. 

fE('.  Note- -For  ca.ses  in  point,  see  Cent.  D'.g. 
vol.  4.*'.  Vendor  and  Purcha.><er,  §  3.] 

2.  Ai>i>::ai.— Evidence— F^^DI^•os— Review. 

Whore  the  trial  court  found  the  facts 
against  plaintiff,  the  Supreme  Court  on  his  ap- 
peal is  not  at  liberty  to  consider  only  the  testi- 
mony most  favorable  to  him,  but  the  findings  of 
the  court  must  be  viewed  in  the  light  of  all  the 
evidence  and  the  reasonable  inferences  warrant- 
ed thereby. 

3.  Specific    Pkukormance  —  Contracts    P'n- 
fobckatji.e. 

A  contract  for  the  sale  of  real  estate  en- 
tered into  in  March.  .HM)2,  called  for  perform- 
ance the  following  October  by  the  payment  o.' 
the  price  and  the  execution  of  the  deed.  The 
purchaser  paid  a  part  of  the  price,  but  failed  to 
pay  the  balance  duo  in  October.  The  vendo'; 
frequently  thereafter  demanded  payment,  and 
notifi'-d  the  purchaser  to  pay  or  the  contract 
would  be  rescinded.  On  January  2,  1005.  the 
vendor  notified  the  purchaser  that  unless  the 
price  was  paid  by  the  l-'th  of  that  month,  the 
contract  would  be  forfeited.  At  the  request 
of  the  purchaser,  the  vendor  extended  the  time 
of  performance  10  days.  The  purchaser  made 
no  effort  to  pay,  and  in  March  following  the 
vendor  notified  him  that  the  contract  was  at  an 
end.  The  jjurcha.ser  was  in  posst-ssion.  but  the 
rental  valne  of  the  piremisea  exceeded  in  value 
his  part  pa.vment  and  the  cost  of  his  improve- 
ments. Held,  that  the  purchaser  was  not  en- 
titled to  specific  performance. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Specific  Performance,  §§  29{>-3<)4.1 

4.  Same. 

AVhere  time  is  not  of  the  essence  of  a  con- 
tract of  sale  of  real  estate,  and  the  stipulations 
thereof  are  mutual,  concurrent,  and  dependent, 
and  neither  party  has  sought  to  perform  or  de- 
manded performance,  specific  performance  will 
be  granted  at  the  suit  of  the  purchaser,  unlesss 
the  status  of  the  vendor  by  reason  of  the  pur- 
chaser's delay,  not  acfiuieaced  in  by  the  vendor, 
has  been  changed  so  that  performance  would  be 
inequitable,  or  unless  the  delay  was  willful. 

TEd.  Nolo.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Specific  Performance,  |$  S'>,  36,  30r>.] 

.'.  Same. 

Whore  time  is  not  of  the  essence  of  a  con- 
tract of  sale  of  real  estate,  the  time  in  which 
the  pui-chaser  in  default  may  have  the  further 
right  to  complete  ))erformauce  may  be  limited 
by  the  vendor,  when  not  in  default,  by  giving 
reasonable  notice  that  performance  must  be 
made  by  a  certain  time. 

fi.  Same— Tk\der  of  CosvuY.iNCE. 

Where  time  is  of  the  essence  of  a  contract 
of  sale  of  real  estate,  but  neither  part.v  exer- 
cises his  right  to  declare  an  end  to  the  contract, 
the  vendor  cannot,  when  the  stipulations  of  the 
contract  are  mutual,  dependent,  and  concurrent, 
legally  place  .the  other  party  in  default  until  he 
himself  has  tendered  performance  by  tender  of 


a  deed,  and  accounting  for  the  purchase  money 
paid. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §§  279-283.] 

7.  Samk. 

Though  in  ordinary  cases  of  contract  of 
sale  of  real  estate  a  period  of  time  is  stipulated 
for  its  completion,  equity  treats  the  provision 
as  formal  rather  than  es.sential.  and  permits  a 
party  who  has  suffered  the  period  to  elapse,  to 
I)erform  such  acts  after  the  prescribed  day,  and 
to  compel  a  i)erformance  by  the  other  party  not- 
withstanding his  own  delay,  when  not  willful 
and  intentional,  and  when  it  works  no  injury  to 
the  other  i)arty;  yet.  where  time  is  of  the  es- 
sence, equity  as  well  as  law  demands  a  substan- 
tial compliance  with  the  contract  by  him  who 
seeks  the  otiuitable  relief  of  specific  perform- 
anc".  and  in  such  case  performance  or  offor  to 
perform  within  the  specified  time  is  a  condition 
prwedent  unless  the  other  party  has  waived 
lierformance. 

fEd.  Note. — For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §i  245-248.1 

8.  8AME-;-DrscRETroN  OP  Court. 

Application  for  specific  performance  is  ad- 
dressed to  the  sound  discretion  of  the  chan- 
cellor, and  it  is  granted  or  withheld  according 
to  the  circumstances  of  each  case,  when  th» 
rules  of  equity  do  not  furnish  any  exact  measure 
of  justice  between  the  parties. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §$  17,  18.] 

9.  AppeaI/— Findings  op  Triai,  Cour'T— Rr- 

VIEW. 

Where  the  determination  of  the  chancellor 
on  the  merits  of  an  application  for  specific  per- 
formance is  reasonably  supported  by  the  evi- 
dence and  is  consistent  with  the  established  prin- 
ciples governing  the  equitable  remedy,  it  will  not 
ordinarily  be  disturbed  by  the  appellate  court. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3070-.307S.] 

10.  Si'KciPio  Perfobmakce  —  Contracts  En- 

KOKCEABLE. 

A  party  socking  t!ie  remedy  of  specific  per- 
formance, and  also  the  party  who  desires  to 
maintain  an  objection  founded  on  the  other's  lach- 
es, must  show  himself  ready,  desirous,  prompt, 
and  e:igor. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §  228.] 

11.  Same. 

Whore  the  delay  of  over  2Vj  years  on  the 
part  of  a  purchaser  to  perform  his  contract  was 
unexplained  and  unreasonable  and  intent'onal, 
specific  iierformance  would  be  denied  bim ;  it  not 
being  shown  that  the  vendor  acquiesced  in  the 
delay. 

lEd.  Note.— For  cases  in  point,  see  Cent.  D 
vol.  44,  Specific  Performance,  §S  2tlO-.'$04.J 

12.  Same. 

-A.  purchaser  in  a  contract  of  sale  of  real 
estate,  who  seeks  specific  performance  thereof  on 
the  theory  that  tlie  contract  subsists,  that  he 
luts  performed  and  that  the  vendor  wrongfully 
refuses  to  perform,  is  not  entitled  to  the  relief 
pra.vod.  because  of  e(}tiities  arising  on  account 
of  his  possession  and  improvements  of  the  prem- 
ises and  partial  payment  of  the  price. 

13.  Same— BcfRDEN  op  Proof. 

Where  specific  performance  is  invoked  by 
a  purchaser  on  equities  arising  from  his  pos-ws- 
sion  and  improvements  of  the  premises,  the 
burden  is  on  him  to  show  his  equity  and  the 
loss  that  will  be  suffered  if  performance  is  with- 
held. 

fEd.  Note.— For  cases  in  point,  see  C«l)it.  Di;. 
vol.  44,  Specific  Performance,  §  383.] 
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14.  Same. 

Where  a  purcheaer  is  otherwise  entitled  to 
a  specific  performance  of  tlie  contract  of  sale, 
the  fact  that  he  has  gained  more  from  the  pos- 
sefision  of  the  premises  than  he  has  lost  by  his 
OHtlaj-s  and  improvements  will  not  defeat  his 
right  to  specific  performance,  a  comparison  of 
his  outlays  and  benefits  being  made  only  as  bear- 
ing on  the  loss  suffered  by  Tiim  if  specific  per- 
formance is  withheld,  and  as  bearing  on  the  ven- 
dor's duty  to  refund  the  partial  payment  of  the 
price. 

McCarty,  C.  J.,  dissentinc 

Appeal  from  District  Court,  Carbon  Coun- 
ty;   Fei-dlnand  Erlckson,  Judge. 

Action  by  John  R.  Roberts  against  M.  P. 
Braflfett.    From   a  Judgment  for  defendant,, 
plaintiff  appeals.    AfBrmed. 

D.  D.  Iloutz  and  J.  B.  Milner,  for  api)ellant. 
E.  A,  Wedgewood,  for  respondent. 

8TRAUP.  J.  This  action  was  brought  by 
plaintiff  for  siiecltic  i>erfominuce  of  a  wrltteii 
contract,  by  the  terms  of  which  It  was  alleged 
the  defendant  sold  to  the  plaintiff  a  ranch  In 
Carbon  county  for  the  sum  of  $250.  It  was 
also  alleged  that  the  plaintiff  performed  all 
the  conditions  of  the  contract  on  his  part  to 
be  performed,  and  that  be  tendered  the  agreed 
purchase  price,  but  that  the  defendant  refused 
to  execute  a  deed  of  conveyance.  It  was 
further  alleged  that  In  pursuance  of  the  i-on- 
tract,  and  at  the  time  of  Its  execution,  the 
plaintiff  entered  into  and  ever  since  has  re- 
mained in  possession  of  the  land,  and  that 
he  made  valuable  improvements  thereon  to 
the  extent  of  ¥400.  Defendant  denied  the 
contract  alleged  in  the  complaint,  and  atflrm- 
atlveiy  pleaded  that  he  had  offered  to  sell  the 
land  to  the  plaintiff,  but  because  of  plalnttcrs 
failure  and  refusal  to  make  the  payments  In 
accordance  with  the  terms  of  the  offer  the 
contract,  upon  notice,  had  been  rescinded; 
that  the  rents  and  profits  of  the  hind  during 
the  plaintiff's  possession  exceeded  the  taxes, 
the  partial  payment,  and  the  value  of  the  im- 
provements made  by  plaintiff.  The  cotirt 
found  the  Issues  substantially  as  alleged  In 
the  defendant's  answer,  and,  as  conclusions 
of  law,  held  the  plaintiff  guilty  of  laches  and 
an  abandonment  of  the  contract,  and  denied 
the  relief  prayed  for  by  plaintiff.  On  apiwal, 
the  plaintiff  a-ssails  the  findings  and  conclu- 
sions. 

There  is  but  little  conflict  in  the  evidence. 
Upon  the  material  questions  involved  there 
is  none.  On  March  19,  1002,  the  plaintiff 
wrote  the  defendant:  "I  will  give  you  $250 
for  your  place ;  pay  you  $100  on  or  about  the 
20th  of  June,  1902,  and  the  other  $150  on  or 
about  the  1st  of  October,  190-2.  I  will  give 
you  my  notes  If  you  w^ant  them,  with  my 
name  and  Joe's  on  them.  If  you  want  to  du 
this  way  write  by  return  mail  and  let  me 
know,  for  I  want  to  put  the  place  in,  that  Is, 
If  I  get  it."  In  reply  thereto  the  defendant 
two  days  thereafter  wrote  plaintiff:  "I  am 
willing  to  sell  you  the  ranch  at  Farnum  for 
¥-'>(i — $100  to  be  paid  on  or  before  June  20, 


and  $150  to  be  paid  on  or  Xtetore  October  1. 
1902;  title  to  pam  when  payments  are  com- 
pleted, if  completed  on  the  dates  mentioned; 
you  to  assume  the  taxes  to  accrue  this  fall, 
and  to  assume  any  expenses  In  connection 
with  w^ater  assessments  of  trial  of  water  case. 
Accordingly  I  enclose  herewith  two  notes,  one 
of  $100  payable  on  or  before  June  20,  1902. 
and  one  for  $150  payable  on  or  before  Octo- 
ber 1,  1002.  Please  mail  these  notes  to  me  at 
Scofleld  when  executed.  Under  this  arrange- 
ment yon  are  to  go  into  possession  of  the 
land  at  once  and  of  course  remain  in  posses- 
sion until  you  should  fall  to  make  the  pay- 
ments according  to  the  agreement."  Tlie 
notes  were  executed  and  delivered  March  28, 
1002,  whereutMu  the  plaintiff  entered  Into 
IioKsesslon  of  the  land. 

From  the  foregoing  it  is  apparent  that  the 
agreement  was  not  n  mere  option  to  purchase, 
but  was  on  agreement  to  sell  on  the  one  part 
and  an  agreement  to  buy  on  the  other.  In 
this  respect,  the  agreement  is  as  alleged  in 
the  complaint — ^uot  as  alleged  in  the  answer 
— and  the  court  should  have  so  found,  and  as 
such  it  will  be  treated  by  ua.    On  June  7, 

1902,  the  plaintiff  paid  the  $100  note.  He 
failed  to  pay  the  $130  note  at  Its  maturity, 
October  1,  1902.  Thereafter  the  defendant 
made  oral  demands  for  payment,  and  esi^e- 
cially  In  the  year  1903  when  he  told  the  plain- 
tiff that  he  would  have  to  "fix  It  up"  or  the 
defendant  would  rescind  the  contract.  Each 
time  the  plaintiff  promised  to  pay  at  some 
stated  time,  but  failed  to  do  so.    On  July  U, 

1903,  the  defendant  wrote  plaintiff:  "Your 
note  at  this  time  amounts  to  $175.  I  wish 
you  would  drop  me  a  line  and  inform  me  as 
to  whether  you  desire  to  pay  the  note  and 
secure  the  deed,  or  in  case  you  don't  say  any- 
thing are  you  aware  of  the  fact  that  the  pay- 
ments so  far  made  are  forfeited?  Will  be 
glad  to  dIsiKjse  of  this  matter  wltbont  further 
delay,  and  wish  you  would  write  me  at  once." 
Plaintiff  admitted  receiving  this  letter,  but 
paid  no  attention  to  It — ^made  no  effort  to  pay 
the  note — and  In  no  manner  concerned  him- 
self about  it.  Thereafter  the  defendant  at 
divers  times  again  verbally  requested  pay- 
ment of  the  note,  but  the  plaintiff  disregard- 
ed the  requests,  except  merely  promising  to 
pay  at  some  future  time.  After  payment  bad 
thus  been  delayed  by  plaintiff,  wholly  through 
his  own  neglect  and  not  because  of  anything 
said  or  done  or  omitted  by  the  defendant,  for 
over  two  years,  the  defendant,  on  January  2r 
1900,  again  wrote  plaintiff:  "There  is  due 
as  a  balance  upon  the  ranch  at  Farnum  the 
sum  of  $223.  Please  take  notice  that  unless 
this  money  is  in  my  hands  by  January  15th 
on  said  last  mentioned  date  I  will  declare  a 
forfeiture  and  rescission  of  the  sale  agree- 
ment with  you,  and  will  dispose  of  the  prop- 
erty to  another  party  who  is  desirous  of  pur- 
chasing the  same.  I  have  been  desirous  of 
affording  you  every  reasonable  opjiortunlty  to- 
avoid  a  loss  in  connection  with  this  agree- 
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ment,  but  cannot  permit  the  matter  to  stand 
any  longer,  as  I  am  In  need  of  the  money." 
To  tbis  letter  the  plaintiff  replied  on  tbe 
4tb  of  January  that  he  was  hard  up  for  mon- 
ey, that  he  had  not  sold  any  thing  from  the 
ranch,  that  it  was  time  for  the  defendant 
to  have  his  money,  that  he  (plaintiff)  wanted 
to  borrow  some  money  on  a  mortgage,  and 
asked  whether  the  defendant  could  refer  blm 
to  a  money  lender,  that  he  wanted  as  much 
money  as  he  could  get  to  buy  cattle  with,  and 
further  stated:  "If  you  cannot  do  anything 
for  me  let  me  know  by  return  mall,  so  I  will, 
know  what  to  do  «o  I  can  get  you  the  money. 
I  may  want  ten  days  longer  than  you  gave 
me,  but  If  you  can  do  anything  for  me  soon- 
er, do  so.  Let  me  know  as  soon  as  you  can." 
On  the  8th  day  of  January  tbe  defendant  re- 
plied that  he  could  not  help  plaintiff  on  the 
mortgage  suggestion,  and  stated:  "I  can  ex- 
tend tbe  forfeiture  period  until  January  25, 
1905,  but  no  longer,  as  will  need  to  moke  a 
turn  before  February  Ist." 

Tbe  oTldeuce  is  somewhat  conflicting  as  to 
whether  tbe  plaintiff  received  this  letter, 
but  the  court  was  amply  JustlUed  from  the 
evidence  in  finding  that  be  did.  But  tbe 
plaintiff  himself  admitted  that  notwithstand- 
ing tbe  letter  of  January  2d,  and  bis  reply 
thereto  on  the  4th,  he  made  no  effort  to  pay 
the  note,  and  gave  the  matter  uo  concern 
whatever,  but  wholly  failed  and  neglected 
to  pay,  as  be  bad  done  theretofore.  The  note 
still  remaining  unpaid,  no  effort  to  pay  hav- 
ing been  made,  and  no  willingness  or  de- 
sire expressed  to  pay  it,  the  defendant,  on 
March  18.  1905,  wrote  plaintiff:  "I  regret  to 
be  compelled  to  notify  you  that  In  pursu- 
ance of  previous  notices  requiring  in  the 
alternative  the  payment  of  the  money  at  cer- 
tain definite  dates  now  long  past  or  the  rescis- 
sion of  tbe  sale  agreement  between  us,  and 
I  have  sold  the  Farnum  property  to  Mr.  W. 
D.  Stephens."  Tbe  plaintiff  admits  receiving 
this  letter  and  making  no  reply  tliereto,  and 
that  he  made  no  request  for  any  further  ex- 
tension of  time.  He  remained  silent  in  the 
matter  until  the  25th  day  of  April,  1905, 
when  he  deposited  the  sum  of  $242.25  with 
the  county  clerk  of  Carbon  county,  who,  on 
the  same  day,  at  plaintiff's  request,  wrote 
the  defendant  that  said  sum  had  been  de- 
posited which  was  to  be  paid  to  him  upon  the 
execution  of  a  deed  of  conveyance.  The 
defendant  made  no  reply  to  this  letter,  but, 
on  May  1st,  wrote  plaintiff:  "Pursuant  to 
my  notices  given  to  you  some  time  ago  re- 
scinding negotiations  looking  to  tbe  purchase 
by  yon  of  the  Farnum  ranch,  I  beg  to  return 
herewith  your  note  of  $150,  no  part  of  which 
has  been  paid,  and  tbe  p.aymeut  of  which 
was,  by  my  notice  of  rescission  of  said  con- 
tract, waived."  The  note  was  Inclosed  and 
then  returned  to  plaintiff.  To  tbis  letter  also 
the  plaintiff  made  no  reply.  The  note  was 
received  by  him  and  not  returned.  On  May 
17th  following,  the  plaintiff  began  this  suit 
by  tbe  filing  of  a  complaint  and  the  service 


of  a  summons.  During  all  this  time  the 
plaintiff  remained  in  possession  of  the  land. 

The  ranch  consisted  of  about  45  acres 
through  which  coursed  a  stream  of  water. 
Most  of  the  land  was  wild  and  unbroken. 
Some  of  it  had  been  cultivated  before  plain- 
tiff's possession.  Along  tbe  river  bottom 
were  cotton  wood  trees,  stumps,  and  willows. 
Tbe  evidence  on  bebalf  of  plaintiff  shows 
that  he  broke,  cultivated,  and  seeded  only 
about  13  or  14  acres  of  the  land,  of  which 
there  were  about  5  acres  of  bottom  lands 
from  which  he  removed  about  lOO  trees  and 
stumps  with  which  he  did  some  riprapping 
along  the  stream,  all  at  an  expense  and  to 
the  value,  as  alleged  in  bis  complaint  and 
as  testified  to  by  plaintiff  himself,  of  $400. 
The  plaintiff  made  no  other  improvements  on 
the  land,  except  the  building  of  a  boundary 
line  fence  at  an  expense  of  $35.  Plaintiff 
also  testified  that  he  paid  out  about  $20  court 
costs  In  litigation  of  certain  water  rights; 
that  he  paid  tbe  taxes  during  the  time  of 
his  possession;  and  that  the  riprapping  done 
by  him  amounted  to  only  $25. 

On  behalf  of  the  defendant  there  was  evi- 
dence which  tended  to  show  that  tbe  plain- 
tiff dug  and  removed  from  tbe  laud  only 
about  10  trees  and  10  stumps.  While  plain- 
tiff testified  that  all  he  did  on  the  land  in 
the  way  of  breaking,  cultivating,  and  clear- 
ing it,  and  doing  tbe  riprapping  improved 
the  land  to  the  extent  of  $400,  yet  the  details 
of  the  work  and  the  time  employed,  as  testi- 
fied to  by  him,  were  somewhat  Indefinite  and 
uncertain,  for  he  several  times  testified  that 
be  had  no  definite  or  Independent  recollec- 
tion of  the  time  employed  or  tbe  work  done, 
but  that  such  matters  were  only  estimated 
by  him.  Much  of  tbe  evidence  relating  there- 
to la  of  such  a  character  as  to  warrant  tbe 
trial  court  in  finding  that  the  plaintiff  ex- 
aggerated the  value.  Let  that  be  as  It 
may,  those  were  matters  more  properly  for 
the  trial  court.  It  having  found  the  facts 
against  the  plaintiff,  we  are  not,  on  review, 
at  liberty  to  consider  only  the  testimony 
most  favorable  for  the  plaintiff,  but  the  find- 
ings of  the  court  must  be  viewed  in  light  of 
all  the  evidence,  and  of  all  tbe  reasonable  de- 
ductions and  inferences  which  tbe  trial  court 
was  warranted  in  drawing  therefrom.  Up- 
on tbe  land  so  improved,  according  to  his 
own  testimony,  the  plaintiff  raised  grain  to 
the  value  of  $115  in  1902;  in  1903  to  the  val- 
ue of  about  $155;  in  1904,  grain  and  potatoes 
to  tbe  value  of  about  $500;  and  In  1905,  hay 
and  potatoes  to  the  value  of  about  $225.  The 
costs  and  expenses  of  raising  these  crops 
and  the  amount  of  taxes  paid  by  the  plaintiff 
are  not  shown.  From  all  tbe  evidence  we 
think  the  court  was  justified  In  finding  that 
the  rental  value  of  the  premises  during  the 
time  occupied  by  plaintiff  exceeded  in  value 
the  $100  partial  payment  and  the  costs  of 
improvements  made  by  blm.  Tbe  evidence 
further  shows  that  until  tbe  plaintiff  depos- 
ited the  money  wltli  the  clerk  no  demand  or 
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request  had  been  made  by  him  for  a  deed; 
neither  did  the  defendant  make  an  actual 
tender  of  a  deed,  nor  did  the  plaintiff  Indi- 
cate any  wlilingnese  or  ability  to  pay.  On 
the  other  band,  the  defendant  expressed  a 
desire  and  willingness  to  convey,  and  al- 
though he  did  not  malce  an  actual  tender  of 
a  deed,  the  fact  that  he  was  able,  ready,  and 
■willing  to  convey  prior  and  up  to  January 
26,  1905,  upon  plaintiff's  payment,  is  not 
disputed.  No  claim  whatever  is  made  by 
plaintiff  that  the  defendant  was  not  at  all 
times  prior  to  January  25,  1905,  able,  ready, 
and  willing  to  perform  his  part  of  the  con- 
tract upon  plaintiff's  payment  of  the  money. 
Nor  does  the  plaintiff  In  any  particular  claim 
that  his  delay  in  making  payment  was  due 
to  defendant's  failure  to  tender  a  deed,  or 
that  It  was  In  any  manner  caused  or  induc- 
ed thereby.  The  claim  made  by  him  Is  that, 
because  the  defendant  did  not  make  an  actu- 
al tender  of  a  deed,  the  defendant  was  not 
In  a  position  to  declare  the  contract  ended, 
and  thus  to  terminate  plaintiff's  right  to  a 
specific  performance  of  the  contract  at  any 
time  within  the  period  of  the  statute  of  lim- 
itations, on  plaintiffs  tender  of  the  money. 

It  Is  paid  that  the  plaintiff  testified  that  If 
the  defendant  had  tendered  a  deed,  he  would 
have  paid  the  money.  That  came  about  In 
this  way:  When  plaintiff  was  testifying,  he 
was  asked  by  his  counsel  whether  he  would 
have  paid  the  money  had  the  deed  been  ten- 
dered. This  was  objected  to  as  incompetent, 
irrelevant,  and  self-serving.  The  court  stat- 
ed that  If  the  case  were  before  a  Jury  he 
would  sustain  the  objection,  but  as  It  was 
only  before  the  court  he  would  overrule  the 
objection  pro  forma,  and  consider  the  admis- 
sibility of  the  evidence  later.  Thereupon 
the  plaintiff  answered  In  the  affirmative. 
But,  on  being  further  examined  on  the  ques- 
tion, he  stated  that  his  failure  to  pay  the 
money  was  not  because  a  deed  had  not  been 
tendered,  and  that,  until  he  had  deposited 
the  money  with  the  county  clerk,  he  had 
made  no  request  for  a  deed.  When  asked 
why  he  had  not  paid  the  money,  he  said  that 
he  did  not  know  that  the  defendant  wanted 
it;  and  when  shown  the  letter  of  July  C 
1903,  which  plaintiff  admitted  was  received 
by  hini,  and  asked  If  by  Its  language  he  did 
not  understand  that  the  defendant  was  urg- 
ing and  demanding  imyment.  and  that  the 
deed  was  ready  for  blm  upon  payment  being 
made,  he  said  he  did  not  so  understand  it 
But  with  the  correspondence  of  the  parties 
subsequent  to  the  maturity  of  the  note  before 
us.  and  with  plaintiff's  admission  that  the 
defendant  bad  also  orally  demanded  pay- 
ment of  tlie  note.  It  is  most  difficult  to  con- 
ceive of  plaintiff's  not  knowing  that  the  de- 
fendant wanted  his  money  and  was  urging 
that  It  be  paid.  That  the  plaintiff  delayed 
payment  for  an  unreasonable  time,  dne  solely 
to  his  own  default  and  neglect,  and  wholly 
uninfluenced  by  anything  said  or  done  or 
omitted  by  the  defendant,  cannot  well  be 


gainsaid.  This  Is,  therefore,  not  a  cnse  of 
mere  delay  in  making  payment  by  a  vendee 
where  the  vendor  remained  silent  and  In- 
active or  otherwise  acquiesced  In  tiie  ven- 
dee's delay  or  failure  to  pay.  The  evidence 
most  conclusively  shows  the  contrary. 

This  brings  us  to  a  consideration  of  the- 
principal  claim  made  by  the  plaintiff  that, 
notwithstanding  his  delay  and  neglec-t.  he  is 
entitled  to  have  the  contract  specifically  en- 
forced, because  the  defendant  made  no  ten- 
der of  a  deed,  and  therefore  did  not  put  the 
plaintiff  to  legal  default.  It  Is  urged  by 
plaintiff:  That  time  was  not  of  the  essem-e- 
of  the  contract;  that  the  stipulations  of  the- 
contract  were  mutual,  concurrent,  and  de- 
I)endent;  that  In  such  case,  where  the  dc<Ml 
Is  to  be  delivered  upon  the  payment  of  the 
price,  either  on  a  day  named  or  without  any 
day  having  been  specified,  an  actual  tender 
and  demand  by  one  party  Is  absolutely  nec- 
essary to  put  the  other  In  default,  and  to- 
cut  off  his  right  to  treat  the  agreement  as- 
still  subsisting;  that  so  long  as  neither  par- 
ty makes  such  tender — of  the  deed  by  the 
vendor  and  of  the  price  by  the  vendee— nei- 
ther party  is  in  default;  that  the  defendant 
could  not  treat  the  agreement  as  rescinded 
until  he  had  made  a  tender  of  the  deed,  and 
returned  the  part  of  the  purchase  price  imid 
and  surrendered  the  note  held  by  him;  that 
until  he  had  done  so  the  plaintiff  could  not 
legally  be  In  default,  but  was  entitled  to 
have  the  contract  regarded  as  still  subsist- 
ing, and  to  have  It  specifically  enforced  at 
any  time  within  the  period  of  the  statute 
of  limitations — if  prior  to  the  suit  he  had 
made  a  tender  of  the  fuH  purchase  price; 
and  that  he  was  especially  entitled  to  such 
relief  because  of  his  possession  of  the  prem- 
ises and  of  the  improvements  made  by  him. 
In  eases  Involving  the  foregoing  propositions, 
the  principles  of  law  invoked  by  plaintiff 
liave  application,  and  a  specific  performance 
of  the  contract  should  be  granted  unless  the 
status  of  the  defendant  by  reason  of  the  de- 
lay not  acquiesced  In  by  him  has  been  chang- 
ed so  that  performance  would  be  Inequitable, 
or  the  delay  was  willful.  The  defendant 
has  not  pleaded  that  his  status  has  been 
changed,  nor  has  he  offered  any  evidence- 
showing  such  fact.  True,  he  offered  to  show 
that  he  had  sold  the  premises  to  another, 
but,  upon  objection  made  to  such  offer,  he 
voluntarily  withdrew  It  But  the  case  as- 
sumed by  plaintiff,  in  his  contention,  is  very 
unlike  the  case  presented  by  the  record,  in 
two  very  important  particulars.  One  Is 
that  though  time  was  not  originally  of  the 
essence  of  the  contract  it  was  afterwards 
made  so  by  the  parties ;  the  other  Is  the  un- 
explained and  intentional  delay  of  plaintiff. 

It  may  be  conceded  that  the-fittpulattons 
and  provisions  contained  in  the  contract 
were  mutual,  concurrent,  and  dependent,  as 
Is  contended  by  appellant  It  may  also  be 
conceded  that  time  was  not  of  the  essence 
of  the  contract  as  originally  made.    But,  as. 
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Mr.  romeroy  says  in  his  work  on  Specific 
Performance  of  Contracts,  at  section  395  (2d 
Ed.):  "As  the  doctrine  that  time  is  not  es- 
sential In  the  performance  of  the  contract 
may  sometimes  work  injustice,  and  be  used 
as  the  excuse  for  unwarrantable  laches,  the 
following  rule  was  Introduced  at  a  compara- 
tively late  period,  and  is  now  firmly  settled, 
which  prevents  the  doctrine  from  being  abus- 
ed by  the  neglect  or  willfulness  of  either  par- 
ty. If  either  the  vendor  or  the  vendee  has 
lmproi)erly  and  unreasonably  delayed  In  com- 
plying with  the  terms  of  the  agreement  on 
his  side,  the  other  party  may,  by  notice,  fix 
upon  and  assign  a  reasonable  time  for  com- 
pleting the  contract,  and  may  call  upon  the 
defaulting  party  to  do  the  acts  to  be  done 
by  him,  or  any  particular  act  within  this 
period.  The  time  thus  allotted  then  becomes 
essential,  and  if  the  party  In  default  falls 
to  perform  before  It  has  elapsed,  the  court 
will  not  aid  him  in  enforcing  the  contract, 
but  will  leave  him  to  his  legal  remedy."  At 
section  390  he  says  that  the  notice  cannot 
be  an  arbitrary  and  a  sudden  termination  of 
the  contract;  It  must  allow  a  reasonable 
length  of  time  for  the  other  party  to  perform, 
and  if  it  falls  In  any  of  these  respec-ts  It  may 
be  disregarded  and  will  produce  no  effect  up- 
on the  equitable  remedial  rights  of  the  party 
to  whom  It  Is  given;  and  that  to  be  ef- 
fectual In  making  the  time  allotted  an  es- 
sential element  of  the  performance  the  no- 
tice must  be  express,  clear,  distinct,  and  un- 
equivocal. The  rule  is  also  well  stated  in 
Pomeroy's  Equity  Jurisprudence,  vol.  6,  i 
815,  where  It  Is  said:  "Where  time  Is  not 
of  the  essence,  the  time  In  which  the  party 
In  default  may  have  a  further  right  to  re- 
ceive performance  may  be  limited  by  the 
party  not  In  default  giving  reasonable  no- 
tice that  perfoi-mance  must  be  made  by  a 
<'€rtaln  day.  It  a  reasonable  time  after  re- 
ceipt of  the  notice  Is  thus  given  the  party  in 
default,  equity  will  not  enforce  specific  per- 
formance in  his  behalf  after  the  day  named." 
This  principle  of  law  has  become  so  well 
settled  that  It  Is  unnecessary  to  multiply 
cases  on  It.  AVe  think  such  a  notice  was  giv- 
en by  the  defendant  In  his  letter  of  January 
2,  1!KX>,  wherein  he  stated  the  amount  due, 
and  wherein  the  plaintiff  was  notified  that 
"unless  this  money  is  in  my  hands  by  Jan- 
uary 15th,  on  the  said  last-named  date  I 
win  declare  a  forfeiture  and  rescission  of 
the  sale  agreenjent  with  you,  and  will  dis- 
pose of  the  property  to  another  party  who 
Is  desirous  of  purchasing  the  same."  No 
<-laini  is  made  that  the  time  fixed  In  this  no- 
tice wa.s,  under  the  circumstances,  unrea- 
sonable, or  that  It  took  the  plaintiff  by  sur- 
prise. The  only  claim  made  by  the  plaintiff 
In  his  reply  to  this  notice  was  that  he  was 
hard  up  for  mone.v,  and  that  he  might  want 
10  days  longer  tiiau  the  defendant  gave  him. 
The  defendant  thereupon  wrote  him  that  he 
would  extend  the  time  imtll  January  25th, 
but  no  longer.    We  here  then  have  time  made 


of  the  essence,  which  was  expressly  and  un- 
equivocally fixed  on  the  25th  day  of  Jan- 
uary, 100.5,  by  the  mutual  agreement  of  the 
parties.  The  iicrformance  of  the  contract 
within  such  time  was  not  waived  by  the  de- 
fendant, nor  was  there  anything  done  by 
him  which  could  be  construed  as  a  waiver. 
It  Is  not  claimed  that  the  plaintiff  failed 
to  i)erform  within  such  time  In  consequence 
of  anything  said  or  done  by  the  defendant, 
nor  that  the  defendant  after  the  time  had 
elapsed  remained  silent  or  Inactive,  or  in 
any  manner  treated  the  contract  as  still  sub- 
sisting. 

Notwithstanding  the  subsequent  agreement 
between  the  parties  fixing  the  time  of  pay- 
ment definitely  on  the  2oth  day  of  January, 
the  plaintiff,  according  to  his  own  testimony, 
paid  no  attention  to  the  time  so  fixed,  and 
made  no  effort  to  pay  the  money  within  such 
time.  He  remained  silent  and  inactive  dur- 
ing all  the  months  of  January,  February, 
March,  and  up  to  April  25th,  when  he  de- 
posited the  money  with  the  county  clerk. 
This  was  not  done  until  he  had  received  the 
defendant's  letter  of  March  19th  notifying 
him  of  the  sale  of  the  land  to  Stephens.  No 
attempt  was  even  made  to  explain  the  delay, 
nor  was  there  any  excuse  offered  to  account 
for  the  failure  of  performance  within  the 
time  fl.xed.  Nor  Is  It  made  to  appear  that 
the  plaintiff  regarded  the  contract  as  still 
subsisting,  except  as  may  be  inferred  from 
his  continued  possession  of  the  premises. 
When,  however,  time  Is  made  of  the  essence, 
the  question  of  reasonable  delay  or  laches  Is 
ordinarily  not  Involved,  for,  as  Is  said,  "If 
time  Is  of  the  essence,  no  question  of  delay 
or  laches,  using  these  words  with  regard  to 
their  true  meaning,  can  properly  arise.  If 
time  Is  essential,  the  stipulation  of  the  con- 
tract must  be  exactly  complied  with;  not 
the  delay,  but  the  failure  to  perform  at  the 
exact  day,  cuts  off  the  right  of  the  default- 
lug  party."  Pomeroy  on  Spec.  Perf.  f  399. 
At  sections  .301  and  362,  the  author  above 
quoted  well  points  out  the  distinction  between 
granting  si)ecific  performance  of  contracts 
when  time  is,  and  when  not,  made  essential. 
He  says:  "Where  the  stipulations  are  mu- 
tual and  dependent — that  Is,  where  the  deed 
Is  to  be  delivered  uiH)n  the  payment  of  the 
price,  either  on  a  day  named  or  without  any 
day  being  specified,  an  actual  tender  and  de- 
maud  by  one  party  is  absolutely  necessary  to 
put  the  other  In  default  and  to  cut  off  his 
right  to  treat  the  agreement  as  still  sub- 
sisting. So  long  as  neitlier  party  makes  such 
tender — of  the  deed  by  the  vendor  and  of  the 
price  or  securities  by  the  vendee — neither 
party  is  In  default;  the  contract  remains  In 
force,  and  either  party  may  make  a  proper 
tender  or  offer  and  sue,  until  barred  by  the 
statute  of  limitiition.s.  This  rule,  however, 
does  not  apply  to  those  contracts  in  which 
the  time  of  performance  has  been  made  es- 
seutiiii,  antl  the  agreement  Itself  is  to  be  re- 
garded as  void  or  rescinded  if  J^f^V£Ud^>e 
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falls  to  make  his  payment  on  the  stipulated 
days.  In  all  those  oontrncts  where  the  time 
of  payment  by  the  vendee  is  essential  and 
not  simply  material,  and  a  fortiori,  in  those 
where,  if  the  vendee's  payments  are  not 
made  upon  the  exact  day  named,  the  vendor 
may  treat  the  agreement  as  at  an  end,  the 
vendee  must  make  an  actual  tender  of  the 
price  and  a  demand  of  the  deed  at  the 
specified  time,  as  a  condition  precedent  to 
his  maintaining  bis  suit  The  same  is  true 
of  the  vendor  when  the  time  of  his  convey- 
ance is  made  essential.  This  rule  is  involved 
in  the  very  notion  of  time  being  of  the  es- 
sence of  the  contract." 

When,  therefore,  the  stipulations  of  the 
contract  are  mutual,  concurrent,  and  depend- 
ent, and  time  is  only  material  but  not  essen- 
tial, so  long  as  both  parties  have  taken  no 
steps  to  assert  their  resi)ective  rights  or  de- 
mands for  a  completion,  and  so  long  as  the 
vendor  has  made  no  tender  or  offer  of  deed 
or  demand  on  the  vendee,  and  the  vendee  has 
made  no  tender  of  the  price  or  demand  on 
the  vendor,  the  contract  continues  to  sub- 
sist until  barred  by  limitation.  So,  too,  when 
time  is  of  the  essence,  yet  If  neither  party 
has  exercised  bis  right  to  declare  an  end  to 
the  contract,  or  wliere  the  one  party  has  re- 
mained silent  and  inactive,  or  has  otherwise 
done  something  amounting  to  a  waiver,  or 
has  treated  the  contract  as  still  subsisting,  he 
cannot,  when  the  stipulations  of  the  contract 
are  mutual,  dependent,  and  concurrent,  legal- 
ly place  the  other  party  in  default  until  he 
himself  has  tendered  performance  or  offered 
to  perform.  In  such  cases,  in  order  that  he 
may  terminate  the  contract,  the  vendor  must 
make  tender  or  offer  of  a  deed,  and  account 
for  the  purchase  money  paid.  Appellant  has 
cited  a  large  number  of  authorities  where 
the  principles  of  law  Invoked  by  him  were 
applied,  but  they  are  not  applicable  here.  In 
ordinary  cases  of  contract,  equity  does  not  re- 
gard time  as  of  the  essence  of  the  contract. 
Although  In  ordinary  cases  of  contract  for  the 
sale  of  land  a  certain  period  of  time  is 
stipulated  for  its  completion,  or  for  the  ex- 
ecution of  its  terms,  still  equity  treats  the 
provision  as  formal  rather  than  essential, 
and  permits  a  party  who  has  sufferekl  the 
period  to  elapse  to  perform  such  acts  after 
the  prescribed  date,  and  to  compel  a  perform- 
ance by  the  other  party,  notwithstanding  his 
own  delay,  when  not  willful  and  intentional, 
and  when  it  works  no  harm  to  the  other 
part}-.  But,  as  is  said  In  Pomeroy's  Equity 
Jurisprudence,  vol.  4.  §  1408 :  "Time  may  be 
essential.  It  is  so  whenever  the  intention  of 
the  parties  Is  clear  that  the  performance  of 
Its  terms  shall  be  accomplished  exactly  at 
the  stipulated  day.  The  intention  must  then 
govern.  A  delay  cannot  be  excused.  A  per- 
formance at  the  time  Is  essential ;  any  de- 
fault will  defeat  the  right  to  a  specific  per- 
formance." In  support  of  this  the  author 
cites   numerous  cases   from  many   different 


states.    See,  also,  vol.  C.  i  1811,  of  the  same 
work,  and  cases  there  cited. 

WTiere,  therefore,  time  Is  of  the  essence, 
equity,  as  well  as  law,  demands  a  substantial 
compliance  with  the  terms  of  the  contract  by 
him  who  seeks  the  equitable  relief  of  specifle 
performance  or  a  rescission  of  the  contract. 
In  such  case  performance,  or  offer  to  perform, 
within  the  specified  time,  is  a  condition  pre- 
cedent to  his  maintaining  a  suit,  unless,  of 
course,  the  other  party,  through  silence  or 
otherwise,  has  waived  performance  within 
such  time  or  thereafter  has  otherwise  treated 
the  contract  as  subsisting.  With  this  condi- 
tion the  evidence  shows  most  conclusively  the 
plaintiff  has  not  compiled.  The  contract, 
when  declared  on  by  him,  was  at  an  end.  In 
addition  to  the  authorities  already  cited,  the 
following  cases  fully  support  our  conclusion  : 
Fuller  V.  Ilovey,  2  Allen  (Mass.)  324,  79  Am. 
Dec.  782 ;  Chabot  v.  Winter  Park  Co.,  34  Fla. 
258,  13  South.  7oG,  43  Am.  St  Rep.  192;  Frj', 
Specific  Performance,  p.  419;  Austin  v. 
Wacks,  30  Minn.  333,  15  N.  W.  411 ;  2  War- 
velle  on  Vendors  (2d  Ed.)  {{  476,  747,  736; 
Johnson  v.  Evans,  8  GUI  (Md.)  153,  50  Am. 
Dec.  678 ;  Kirby  v.  Harrison,  2  Ohio  St.  326, 
59  Am.  Dec.  G80;  Upton  v.  Maurice  (Tex. 
Civ.  App.)  34  S.  W.  642.  Though  time  were 
not  here  to  be  regarded  as  essential,  still,  to 
what  extent  was  plaintiff's  right  to  specific 
performance  affected  by  bis  laches  and  bis 
supposed  equities?  It  is  a  familiar  and  gen- 
eral doctrine,  recognized  by  all  the  author- 
ities, that  the  application  for  specific  per- 
formance is  addressed  to  the  sound  discretioa 
of  the  chancellor,  guided  and  governed  by 
the  general  principles  of  equity;  that  It  is 
not  granted  as  a  matter  of  right  in  either 
party,  but  it  is  granted  or  withheld  according 
to  the  circumstances  of  each  case,  when  the 
rules  or  principles  of  equity  will  not  fur- 
nish any  exact  measure  of  Justice  between  the 
parties;  that  the  party  seeking  the  relief 
must  show  that  he  has  performed,  or  was 
eager,  prompt,  and  ready  to  perform,  the  con- 
tract on  his  part,  and  has  not  been  guilty  of 
laches  or  unnecessary  delay,  or  that  such  de- 
lay is  excused  or  has  been  acquiesced  In  by 
the  other  party ;  and  that  much  must  be  left 
to  the  judgment  and  sound  discretion  of  th» 
judge  who  hears  the  case.  And  where  bis  de- 
termination of  the  merits  of  the  application 
is  reasonably  supiwrted  by  the  evidence  and 
is  consistent  with  the  established  principles 
which  govern  the  equitable  remedy.  It  will 
not  ordinarily  be  disturbed  by  the  appellate 
court.  .\nd,  as  is  stated  in  Pomeroy's  Equity 
Jurisprudence,  vol.  4,  f  1408:  "Although  time 
Is  not  ordinarily  essential,  yet  it  is,  as  a 
general  rale,  material.  In  order  that  a  de- 
fault may  not  defeat  a  party's  remedy,  the  de- 
lay which  occasioned  It  must  be  explained 
and  accounted  for.  The  doctrine  is  funda- 
mental that  a  party  seeking  the  remedy  of 
specifle  performance,  and  also  the  party  who 
desires  to  maintain  an  objectioa.^fpui) 
Digitized  by' 


'^^o'&git 


Utah) 


ROBERTS  V.  BRAFFETT. 


795 


upon  the  other's  Iflchea,  mnst  show  himself 
to  have  been  'ready,  desirous,  prompt,  and 
eager.' " 

From  this  record  the  conviction  is  forced 
that  plaintiff  fell  short  of  showing  himself 
"ready,  prompt,  and  eager."  That  his  delay 
of  over  two  and  one-half  years,  wholly  unex- 
plained and  unexcused,  was,  under  all  the 
facts  of  the  case,  unreasonable  and  intention- 
al, cannot  well  be  disputed.  It  is  not  claim- 
ed nor  could  the  claim  be  successfully  made, 
that  the  defendant  acquiesced  In  the  delay, 
for  he  at  all  times  demanded  his  money  and 
insisted  that  it  be  paid.  Ap[)ellant  also  in- 
sists that  he  was  entitled  to  specific  perform- 
ance because  of  equities  claimed  to  have 
arisen  on  account  of  his  possession  and  im- 
provement and  of  bis  partial  payment  of  pur-, 
chase  price.  Under  what  circumstances  spe- 
cific performance  will  be  granted  because  of 
possession  and  improvements  made  when  per- 
manent and  beneficial  to  the  freehold,  and 
whether  the  character  of  plaintiff's  improve- 
ments are  such  as  are  regarded  permanent 
and  beneficial  within  the  meaning  of  the  rule, 
need  not  be  considered  by  us.  Plaintiff's  ac- 
tion was  not  grounded  on  such  theory.  It 
was  based  on  an  alleged  subsisting  written 
contract  for  the  sale  of  realty,  and  was  found- 
ed on  the  theory  that  the  plaintiff  had  fully 
performed  on  bis  part,  but  that  the  defendant 
wrongfully  and  in  violation  of  the  contract 
refused  to  perform  on  his  part.  But  what 
equities  has  plaintiff  shown  in  this  regard? 
The  record  shows  that  the  $150  note  was  sur- 
rendered to  him  l)efore  the  commencement  of 
the  action.  The  defendant  in  his  answer  al- 
leged that  the  plaintiff  had  the  use  and  bene- 
fit of  the  land  for  three  years,  and  that  the 
rental  value  thereof  exceeded  the  taxes  and 
partial  payment '  of  purchase  price,  and  of- 
fered. If  It  were  determined  that  any  balance 
should  be  due  plaintiff  by  reason  of  the  prem- 
ises, to  pay  the  same.  The  court  found,  and 
we  think  there  is  evidence  to  Justify  the 
finding,  that  the  rental  value  of  the  land  ex- 
ceeded the  partial  payment  and  the  value  of 
the  improvements  made  by  plaintiff.  And,  as 
shown  by  plaintiff's  own  testimony,  the  value 
of  his  improvements,  including  the  fence,  and 
the  part  payment  made,  and  court  costs  ex- 
pended by  him  amounted  to  $555;  and  the 
value  of  the  grain  and  products  raised  by  him 
on  the  land  was  $1,065.  This  of  course  was 
not  net  profits.  Where,  however,  specific  per- 
formance Is  Invoked  on  equities  arising  from 
possession  and  Improvements,  the  burden  Is 
on  plaintiff  to  show  his  equity  and  the  loss 
that  will  be  suffered  by  him  If  specific  per- 
formance Is  withheld.  While  there  are  au- 
thorities which  hold  that  a  vendee  under 
some  circumstances  cannot  have  a  specific 
performance  of  the  agreement  because  of  his 
possession  and  Improvements  made  by  him 
when  he  has  gained  more  by  the  possession 
and  use  of  the  land  than  he  has  lost  by  giv- 
ing up  the  Improvements,  or  when  he  has 
been  compensated  for  his  outlays  in  making 


the  improvements,  yet  we  do  not  wish  to  be 
understood  that  specific  performance  is  here 
denied  on  such  ground.  That  is  to  say,  were 
the  plaintiff  otherwise  entitled  to  a  specific 
performance  of  the  contract  declared  on,  the 
fact  that  he  has  gained  more  from  the  posses- 
sion than  he  lias  lost  by  his  outlays  and  im- 
provements would  not  defeat  his  right  to  a 
specific  performance.  A  comparison  of  his 
outlays  and  l>enefits  is  made  only  as  bearing 
on  the  loss  suffered  by  bim  If  a  specific  per- 
formance is  withheld,  and  as  bearing  on  the 
vendor's  duty  to  refund  the  $100  paid  on 
purciiase  price. 

On  a  consideration  of  the  whole  case  we 
think  the  evidence  required  a  Judgment  for 
the  defendant.  The  Judgment  of  the  lower 
court  is  therefore  affirmed,  with  costs. 

FRICK,  J.  (concurring).  While  concurring 
in  all  that  is  said  by  my  Brother  STRAUP 
why  a  specific  performance  cannot  be  decreed 
in  this  case,  I  nevertheless.  In  view  of  what 
Is  insisted  upon  by  the  Chief  Justice  in  his  dis- 
senting opinion,  desire  to  add  a  brief  state- 
ment of  the  reasons  upon  which  I  base  my 
concurrence. 

The  real  and  underlying  principles  that 
control  this  case,  and  upon  which  Mr.  Jus- 
tice STKAUP  bases  his  conclusions,  are  not 
always  present  in  cases  of  siiecific  i)erform- 
ance,  and  sometimes  wlien  present  are  ob- 
scured by  the  decisions,  and  at  other  times, 
as  seems  to  have  been  done  by  the  Chief  Jus- 
tice, are  raitlrely  overlooked.  The  facts  upon 
which  these  principles  arise  are  established 
beyond  peradventure  in  this  case.  The  con- 
trolling facts  are  these:  After  the  plaintiff 
had  been  in  default  of  payment  for  alwut 
2%  years,  and  both  parties  had  continued 
during  all  that  time  to  treat  the  original  con- 
tract as  in  force,  the  defendant  wrote  a  let- 
ter to  the  plaintiff,  wherein  the  defendant 
stated  that  the  amount  due  on  the  original 
contract  had  to  be  paid  at  a  date  named,  and 
if  not  then  paid  the  defendant  would  ter- 
minate the  contract,  or  rescind  It,  as  he  term- 
ed it.  In  this  letter  the  time  and  conditions 
at  and  upon  which  the  defendant  would  ter- 
minate the  contract  were  specially  stated. 
The  plaintiff  replied  to  this  statement  by  ask- 
ing 10  days'  more  time  than  given  by  the  de- 
fendant in  which  to  make  the  payment. 
These  10  days  were  granted  by  the  defendant. 
Here  we  thus  have  a  mutual  agreement  fixing 
a  definite  time  at  which  payment  must  l>e 
made,  and.  If  not  made,  that  the  contract 
should  terminate.  If  what  Is  contained  in 
the.se  letters  did  not  amount  to  an  agreement 
to  terminate  the  contract,  then  the  letters 
are  meaningless.  Under  the  authorities  cited 
by  Mr.  Justice  STRAUP,  the  defendant  clear- 
ly had  the  right  to  fix  a  specific  date  at  which 
the  paj^ient  must  be  made,  and  that  there- 
after It  could  not  be  made  as  a  matter  of 
strict  legal  right.  All  this  the  defendant 
could  legally  have  done  without  the  consent 
of  the  plaintiff,  and  if  the  time  and  condi- 
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tlons  ImposeA  were  q>ectflc  and  reasonable, 
and  the  plaintiff  then  failed  to  comply  there- 
with, the  defendant  could  have  treated  the 
contract  as  abandoned  by  the  plaintiff.  All 
this  1b  clearly  stated  in  the  authorities  dted 
by  Mr.  Justice  STRAUP.  In  thla  case,  how- 
ever, the  plaintiff  agreed  to  the  terms  and 
conditions  and  accepted  them,  as  be  legally 
could  do.  We  therefore  are  not  dealing  with 
a  case  as  assumed  by  the  Chief  Justice  where 
one  party  only  seeks  to  rescind  a  contract, 
but  we  baTe  a  case  where  the  circumstances 
show  a  termination  or  rescission  of  an  ex- 
isting contract  by  mutual  consent.  After  the 
time  bad  elapsed  in  which  plaintiff  was  re- 
quired to  pay  and  at  which  be  had  agreed  to 
pay,  the  contract  was  terminated  in  accord- 
ance with  the  terms  agreed  to  by  the  parties, 
and  the  defendant  could  not  thereafter  sue 
npon  it,  nor  could  the  plaintiff  ask  to  have  it 
enforced  as  a  matter  of  legal  right  Botli 
parties  were  relieved  from  its  terms  and  ob- 
ligations. The  contract  was  dead  and  could 
be  revived  only  by  motual  consent.  This 
was  the  condition  when  the  plaintiff  deposit- 
ed the  money  with  the  clerk  of  the  court, 
which  was  done  three  months  after  the  date 
fixed  at  which  the  contract  was  to  terminate, 
and  these  conditions  existed  when  the  plain- 
tiff brought  this  action  for  specific  perform- 
ance. When  these  facts  were  made  to  appear 
to  the  court  at  the  trial  it  at  once  became 
apparent  that  specific  performance  could  not 
be  granted  of  that  which  had  ceased  to  exist, 
namely,  a  binding  contract  But  the  plain- 
tiff, notwithstanding  this  anomalous  condi- 
tion, demanded  specific  performance,  and  now 
Insists  that  it  was  error  not  to  grant  It  Up- 
on what  does  this  demand  rest? 

It  is  sought  to  be  based  upon  the  doctrine 
that  one  party  alone  may  not  rescind  a  con?* 
tract  and  that  where  conditions  are  concur^ 
rent  interdependent,  and  mutual,  neither  par- 
ty may  place  the  other  in  default  without 
his  tendering  performance  of  the  things  by 
him  to  be  performed.  What  possible  relevan- 
cy  has  this  doctrine  to  the  undisputed  facts 
In  this  case?  There  was  no  one-sided  rescis- 
sion of  the  contract  In  this  case,  but  it  was 
abandoned  by  the  acts  of  both  parties.  The 
case  as  it  stands  is  rather  one  where  a  mu- 
tually rescinded  and  abandoned  contract  Is 
sought  to  be  revived  by  one  of  the  parties 
without  the  consent  of  the  other,  and  the 
court  is  asked  to  grant  this  npon  the  equities 
that  arose  out  of  and  cluster  around  the 
abandoned  contract  It  Is  but  an  attempt  to 
enforce  a  dead  contract  through  live  equities. 
We  may  disguise  the  real  condition  by  argu- 
ment or  statement  but  we  cannot  conceal  the 
ever-present  fact  that  courts  can  neither 
make  nor  revive  contracts  without  the  con- 
sent of  the  parties.  The  mere  fact  that  equi- 
ties exist  between  the  parties  does  not  alter 
this  universally  accepted  truth.  To  argue 
that  the  defendant  could  not  alone  abrogate 
the  contract,  and  absolve  himself  from  its  ob- 
ligations by  bis  own  acts  without  first  tender^ 


Ing  performance.  Is  but  an  effort  to  brlup 
this  case  within  the  principles  applicable  to 
another  state  of  facts.  It  amounts  in  its 
last  analysis  to  an  effort  to  decree  specific 
performance  ux)0n  the  g^ronnd  that  to  do  so 
cannot  injure  the  defendant  and  gives  to  the 
plaintiff  only  that  which,  according  to  the 
popular  idea  of  equity,  be  ought  to  have.  In 
a  case  like  the  one  at  bar  the  inherent  equi- 
ties between  the  parties  have  not  the  slight- 
est effect  upon  the  question  of  specific  per- 
formance. These  are  matters  that  may  and 
must  be  adjusted  otherwise  than  by  granting 
specific  performance.  It  Is  not  of  the  slight- 
est consequence  that  they  may  be  Ijetler  ad- 
justed by  granting  specific  performance  than 
by  not  doing  so.  It  Is  quite  sufficient  In  an- 
swer to  all  this  that  there  is  no  contract  and 
hence  the  performance  of  one  cannot  be  de- 
creed. There  is  nothing  on  which  the  power 
to  grant  specific  performance  can  rest  and 
therefore  It  must  be  denied.  If  the  terms  im- 
posed by  the  defendant  requiring  payment  at 
a  specific  time  were  harsh,  oppressive,  or  un- 
conscionable, the  plaintiff,  although  he  had 
agreed  thereto,  could  have  set  forth  the  facts 
and  have  asked  to  be  relieved  therefrom.  He 
did  not  do  this.  Indeed,  from  the  facts  it  la 
apparent  that  nothing  of  that  kind  existed. 
He  therefore  based  his  right  sqnarely  npon  a 
contract  which,  by  his  own  consent  had  been 
abandoned,  and  no  court  has  the  power  to  re- 
instate him  in  rights  he  voluntarily  surren- 
dered and  abandoned.  Much,  no  doubt  can 
I>e  said  concerning  the  Inherent  equities  of 
this  case  when  considered  from  a  moral  point 
of  view.  Oood  reasons  may  be  advanced 
why  plaintiff  should  be  given  the  land  in 
question  on  paym«it  of  the  purchase  price;. 
Were  I  to  ft)llow  my  own  inclinations  I 
should  unhesitatingly  pronounce  judgment  to 
that  effect  Where,  however,  the  well-estab- 
lished principles  of  law  and  rules  of  equity 
require  a  different  judgment  It  is  my  duty  as 
a  member  of  this  court  to  follow  them.  These 
principles  are  so  well  defined  In  the  opinion 
of  Mr.  Jnstice  STRAUP,  and  the  reasons 
there  given  are  so  cogent  and  clear,  that  I 
have  no  alternative  but  to  abide  by  them  al- 
though poetic  Justice  may  not  be  reached  In 
a  particular  case. 

Mccarty,  O.  J.  (dissenting).  I  am  nn- 
able  to  concur  with  by  brethren  in  the  fore- 
going opinion. 

The  record  in  this  case  shows  that  when 
the  ai^)ellant  went  into  possession  of  the 
land  in  question  it  was,  with  the  exception 
of  about  2%  acres,  In  a  wild  state  and  In  an 
untillable  condition.  Mo  part  of  the  premi- 
ses was  enclosed  by  fence,  and  stock,  roamed 
over  the  land  at  will.  The  market  value  of 
the  entire  tract  did  not  exceed  $250,  the  price 
which  appellant  agreed  to  pay  for  it  Im- 
mediately after  Mr.  Roberts,  the  appellant 
went  into  possession  of  the  premises  he  be- 
gan clearing  off  the  trees,  stumps,  willows, 
and  brush  which  abounded  on  the  land.    The 
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evldence,  without  conflict,  shows  that  during 
the  first  year,  with  three  teams  and  the  as- 
sistance of  two  hired  men,  be  devoted  24 
days  to  clearing  the  land.  A  team  of  six 
horses  was  required  to  remove  some  of  the 
trees  from  their  bed  In  the  soil  after  said 
trees  had  been  uprooted  by  digging  and  ex- 
cavating around  them.  The  timber  thus  re- 
moved was  taken  to  the  river,  which  runs 
through  the  premises,  and  there  made  into  a 
riprap  to  prevent  the  river  from  cutting  in- 
to the  land  and  washing  away  the  soli.  The 
labor  thus  performed  the  first  year,  the  evi- 
dence shows,  amounted  in  value  to  ?28H.  The 
second  year  Roberts  did  $141  worth  of  labor, 
clearing  and  leveling  the  land;  and  the  third 
year  about  $12,  making  a  total  of  1441  in 
labor  put  upon  this  land,  which,  the  record 
shows,  was  absolutely  necessary  to  put  it  in 
a  condition  for  farming  and  agricultural  pur- 
poses. Besides  the  expenditure  made  in  get- 
ting the  land  In  proper  condition  for  fann- 
ing. Roberts  paid  out  $20  for  grass  seed,  and 
seeded  13  acres  of  the  land  to  grass,  which 
required  about  two  weeks'  work.  He  also 
built  fencing  on  the  premises  at  a  cost  of  $35. 
It  will  thus  be  seen  that  Roberts,  during  the 
first  three  years  he  was  In  possession  of  the 
premises,  expended  in  money  and  labor  about 
$300  in  improving  them.  The  two  notes  ex- 
ecuted by  Roberts  for  the  purchase  price  of 
the  land  (one  for  $100  jMiyable  on  or  before 
January  20,  1902,  and  one  for  $150  payable 
on  or  iHjfore  October,  1902),  omitting  the 
amounts  and  dates  of  ;>ayment,  were  in  the 
following  form:  "Farnuui,  Carbon  County, 
Utah,  March  28,  1002.  On  or  before  the 
day  of ,  1802,  for  value  receiv- 
ed, I  promise  to  pay  to  Mark  P.  Braffett,  or  or- 
der, the  sum  of dollars,  negotia- 
ble and  payable  at  Scofield,  Carbon  county, 
Utah,  without  defalcation  or  discount,  with 
interest  at  the  rate  of  one  per  cent  per  month 
from  date  until  oaid,  and  I  agree  that  in 
case  this  note  is  uot  paid  when  due,  and  suit 
Is  brought  for  the  collection  hereof,  to  pay  a 
reasonable  attorney  -.'ee.  (Signed)  John  R. 
Roberts."  Roberts  paid  the  first  note  ($100) 
a  few  days  after  it  became  due.  He  also,  in 
pursuance  of  the  terms  of  jis  contract  to  pur- 
chase, paid  the  taxes  each  vear,  and  $25  In 
litigating  a  water  Tight  connected  with  the 
land.  Some  six  months  after  the  note  repre- 
senting the  last  Installment  of  the  purchase 
price  Iwcame  due  Braffett  wrote  to  Roberts 
from  Salt  Lake  City  in  part  as  follows:  "I 
wish  yon  would  drop  me  a  line  and  inform  me 
as  to  whether  you  desire  to  pay  the  note 
and  secure  the  deed."  On  January  2.  11)05, 
about  18  months  after  the  first  letter  was 
written,  BrafCett  again  wrote  to  Roberts  de- 
manding his  money,  with  notice  that  unless 
it  was  paid  by  January  15th  he  would  "de- 
clare a  forfeiture  and  reoisslon  of  the  whole 
matter."  On  .Tanuary  4th  Roberts  wrote  to 
Braffett  asking  for  10  days'  additional  time, 
which  wjs  granted.  In  the  course  of  the  let- 
ter he  says:    "I  am  bard  up  for  money  now. 


I  have  not  sold  any  yet  from  my  ranch,  but 
it  is  time  for  you  to  have  your  money.  Can 
you  help  me  out?  I  want  to  mortgage  our 
place.  There  are  240  acres  that  we  have 
deeds  for.  I  want  as  much  money  as  we  can 
get  on  it.  If  you  will  look  that  matter  up 
for  me  I  will  ?ay  you  for  your  trouble,  or  re- 
fer me  to  a  money  loauer  if  you  can." 

On  April  25,  1005,  Roberts  deposited  with 
the  clerk  of  Carbon  county,  Utah,  $J42.25  for 
Braffett,  final  payment  of  the  purchase  price 
with  Interest  thereon.  On  the  same  date  the 
clerk  wrote  to  Braffett  as  follows:  "Price, 
Utah,  April  25,  1905.  M.  P.  Braffett,  Esq. 
Salt  Lake  City.  Dear  Sir— John  R.  Roberts 
has  deposited  with  me  the  sum  of  $242.25  to 
lie  paid  to  you  when  you  execute  a  pr«i>er 
deed  to  some  land  that  you  sold  alwut  tlirei' 
years  ago.  Yours  truly,  D.  W.  Holdiiway." 
On  May  1,  1005,  Braffett  wrote  to  Roberts 
the  following  letter,  and  .-etumed  to  him  the 
unpaid  note:  "Salt  Lake  City,  ITtah.  May  \. 
1905.  J.  R.  aoberts,  Esq.  Wellington,  I'tali. 
Dear  Sir — Pursuant  to  my  notico  given  to 
yon  some  time  ago  rescinding  negotiations 
looking  to  the  purchase  by  you  of  the  FanHun 
ranch,  I  beg  to  return  hei'ewith  your  note 
for  $150.00,  dated  March  28,  1902.  due  Octo- 
ber 1st  of  the  same  year,  no  part  of  which  has 
l)een  paid,  and  payment  of  which  was  "jy  my 
notice  of  rescission  of  said  contract  waived. 
M.  P.  Braffett."  On  May  17,  1905,  Roberts 
l>egan  this  action  in  the  district  court  of  Car- 
bon county,  Utah,  asking  for  siieciflc  perform- 
ance of  the  contract.  The  $242.25  thereto- 
fore delivered  to  the  clerk  was  left  uiK>n  d«^ 
posit  with  said  ofllcer.  subject  to  Braffefs  or- 
der tipon  the  execution  by  hira  of  a  deed  to 
the  land  in  question. 

These  being  the  circumstances  and  condi- 
Mons,  I  am  decidedly  of  the  opinion  that 
'he  district  court  erred  in  finding  the  issues 
;n  favor  of  Braffett.  Under  the  contract 
fhe  rights  and  obligations  of  the  parties 
•vere  mutual,  concurrent,  and  dependent.  As 
stated  by  counsel  for  api>ellant  In  their  brief, 
"the  right  to  the  money  was  conditioned  up- 
on the  delivery  of  the  deed  and  the  right 
to  the  deed  was  conditioned  upon  the  pay- 
•nent  of  the  money.  •  •  •  Neither  party 
could  put  the  other  in  default  without  first 
tendering  performance,"  In  order  for  Braf- 
fett to  put  Roberts  In  default,  it  was  incum- 
bent upon  him  to  tender  a  deed  and  demand 
payment  of  the  unpaid  purchase  price.  This 
he  did  not  do.  Therefore  I  fail  to  under- 
stand upon  what  theory  it  can  be  suocess- 
fuUy  maintained  that  Roberts  alone  was  in 
default. 

Assuming,  for  the  purposes  of  this  case, 
that  the  correspondence  carried  on  between 
these  parties  after  the  last  instnllmont  of  the 
purchase  price  fell  due  made  time  of  the  es- 
sence of  the  contract.  It  did  not  change  the 
nature  of  their  obligations  under  the  con- 
tract. These  still  remained  mutual,  concur- 
rent, and  dependent,  and,  under  the  terms  of 
the  contract  were  to  be  performed  at  Sco- 
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OeM,  Carbon  connty.  Wblle  It  ia  tme  that 
Roberts  failed  to  make  final  payment  on  thi> 
date  aipved  upon  (January  Zo,  1905),  it  Is 
equally  true  that  Braffett  was  not  ready  witb 
a  deed  at  tbe  time  and  place  Riteclfied  In  tbe 
<*ontract  to  carry  out  bis  part  of  the  agree- 
ment. Braffett  could  not,  without  flrat  tend- 
«ring  a  deed,  compel  Koberts  to  make  final 
payment,  and  thereby  force  him  to  commence 
suit  for  specific  jxTfurmance  or  elm  wait  nn- 
tll  it  8ulte<l  Braffett's  convenience  to  cancel 
tbe  note  and  deliver  a  deed  to  the  land.  To 
further  illustrate  tbe  contention  that  Braf- 
fett was  not  in  a  ixwition  to  rescind  tbe 
contract  and  declare  a  forfeiture  of  all  rights 
tbat  Boberts  bad  acquired  thereunder,  let 
us  snpiMMM*  tbat  when  tbe  time  arrived  for 
tbe  payment  of  the  money  on  tbe  one  band 
and  the  delivery  of  tbe  deed  on  tbe  other 
^October  1,  I'Jta),  Boberts,  without  tendering 
payment,  and— paraphrasing  tbe  demand 
made  by  Braffett,  which  demand.  It  is  claim- 
ed, maile  time  of  the  esxence  of  tbe  contract 
and  put  Boberts  in  default — bad  said:  "I 
wish  yon  would  drop  me  a  line  and  Inform 
me  as  to  whether  you  desire  to  deliver  a 
deed,  return  my  note,  and  receive  final  pay- 
ment on  the  land."  And  again:  "Please 
take  noti(«  that  unless  this  deed  Is  in  my 
bands  on  Octot>er  12tb,  I  will  declare  a  re- 
sclHHion  of  tbe  whole  agreement,"  etc..  and 
Braffett  bad  failed  to  forward  a  deed  and 
return  to  Koberts  the  unpaid  note  as  re- 
qnexted — could  It  be  successfully  urged  that 
Braffett  would  thereby  have  put  himself  in 
default?  Certainly  not.  Xelther  did  Koberts 
put  himself  In  default  by  falling  to  comply 
witb  3raffet's  demand  to  pay  tbe  balance 
due  on  tbe  land,  especially  In  view  of  tbe 
fact  that  Braffett  himself  was  in  default 
Nowhere  In  the  record  does  the  evidence  dis- 
close that  Braffett  had  a  deed  made  out  and 
ready  for  delivery  to  Uoberts  at  Scoficld  or 
el8<>wbere  on  payment  by  Koljerts  of  tbe  bal- 
nnoc  due  on  the  land.  True,  Braffett  made 
rei)eated  demnnds  for  bis  money,  but  these, 
under  the  clrcunidtanees,  cannot  be  con- 
strtMHl  as  offers  on  bis  part  to  i)erform.  War- 
velle,  in  bis  work  on  Vendors,  §  810  (2d  Ed.) 
says:  "But  It  would  -ieeni,  even  where  time 
Is  made  of  tbe  esiseace  of  tbe  contract,  tbat 
if  all  the  payments  are  due,  and  the  vendor 
has  fallml  to  exercise  his  right  to  declare  a 
forfeiture  for  default  in  making  payments, 
he  must  tirxt  offer  to  perform  before  declaring 
same.  The  silence  or  inaction  of  the  vendor 
must  be  regarded  as  a  waiver  of  bis  rights, 
and  the  i)ayment  of  tbe  purchase  money  and 
tender  of  conveyance  would  become  concur- 
rent acts,  and  a  deed  sliould  be  executed  and 
tendered  to  tbe  vendee  together  witb  a  de- 
mand for  payment."  In  6  Pom.  Equity  Juris. 
(Section  ana,  Kqni.  Bern.  vol.  2)  the  rule  Is 
tersely,  and.  as  I  tliink,  correctly  stated  as 
follows :  "Where  the  stipulations  are  mutual 
and  deimndent — tbat  is,  wliere  tbe  deed  is  to 
be  delivered  upon  payment  of  tbe  price — an 
actual  tender  and  demand  by  one  party  is 


necessary  to  pat  tbe  other  la  default,  and  to 
cut  off  bis  right  to  treat  tbe  contract  as  still 
subsisting." 

Therefore  it  matters  not  bow  we  may  view 
tbe  equities  of  tbe  case,  it  was  still  Incum- 
bent upon  Braffett,  before  be  could  rescind 
and  terminate  tbe  contract,  to  first  tender  a 
deed  and  demand  payment  At  no  time  did 
Roberts,  either  by  word  or  act  signify  tbat 
be  bad  any  Intention  whatever  of  abandoning 
tbe  contract,  bat  on  tbe  contrary,  in  answer 
to  tbe  demands  made  upon  him  tor  payment 
be  invariably  expressed  an  intention  of  pay- 
ing for  tbe  land  and  securing  a  deed.  There- 
for Braffett  was  not  excused  from  tendering 
a  deed  on  the  theory,  or,  rather,  assumptitxi, 
that,  under  tbe  circumstances,  a  tender  would 
have  been  a  vain  and  us«eleHS  act 

While  It  is  apparent  from  tbe  record  tbat 
Boberts'  failure  to  make  final  payment  at 
tbe  time  stipulated  In  the  contract  was  not 
due  to  any  refusal  or  failure  on  tbe  part  of 
Braffett  to  tender  a  deed,  yet  neither  the 
trial  court  nor  this  court  is  warranted  lu 
holding,  under  tbe  facts  as  developed  at  tbe 
trial,  that  if  a  deed  had  been  tendered  by 
Braffett  Roberts  would  not  have  taken  it 
up,  and  paid  tbe  balance  of  the  purchase 
irice.  On  tbls  point  Roberts  testified:  "I 
would  have  paid  the  money  if  Braffett  bad 
offered  me  tbe  deed."  At  the  time  this  tes- 
timony was  offered  objections  were  made  to 
it,  and  the  trial  court  expressed  some  doubts 
as  to  its  admissibility.  Beference  Is  made  to 
this  fact  in  tbe  prevailing  opinion,  and  at- 
tention is  also  invited  to  certain  statements 
iiade  by  Boberts  on  cross-examination  as 
l)eing  inconsistent  witb  tbls  testimony.  TbU 
apparent  Incoiusistency,  if  It  can  be  called 
such,  I  think  is  largely  due  to  tbe  fact  tbat 
some  of  tbe  questions  asked  Roberts  on  cross- 
examination  respecting  tbe  letters  be  bad  re- 
ceived from  Braffett  were  so  framed  as  to 
convey  tbe  idea  tbat  these  letters  not  only 
contained  demands  for  payment,  but  amount- 
ed to  a  tender  of  performance  (m  the  part 
of  Braffett,  and  tbat  he  (Boberts)  alone  was 
in  default  That  is,  counsel,  in  asking  tbe 
questions,  assumed  tbe  existence  of  a  state 
of  facts  entirely  different  In  some  respects — 
vital  In  character— from  that  established  by 
tbe  proof.  To  Illustrate  this,  tbe  following 
is  quoted  from  the  record:  "Q.  Now,  If  you 
were  ready  to  give  Mark  Braffett  the  money 
that  was  due,  when  be  wrote  to  you  on  July 
6th,  1903,  that  he  wanted  tbat  money,  you 
could  have  your  deed,  why  didn't  you  give 
it  to  him?  A.  Why,  if  I  bad  understood  that 
letter  that  way,  I  would  migbty  qnick  have 
rustled  the  money.  Q.  That  is  your  an- 
swer, that  you  didn't  understand  this  letter? 
*  •  •  A.  I  didn't  understand  bow  this 
letter  reads  in  law."  The  letter  referred  to 
speaks  for  itself,  and  Is  as  follows:  "Your 
note  at  tbls  time  amoimts  to  $175.  I  wish 
you  would  drop  me  a  line  and  Inform  me  as 
to  whether  you  desire  to  pay  the  note  and 
receive  the  deed,  or  in  case  you  don't  Bay 
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anything,  are  yon  aware  of  the  fact  that  the 
payments  so  far  made  are  forfeited?  Will 
be  glad  to  dispose  of  this  matter  without  fur- 
ther delay,  and  wish  you  would  write  me 
at  once."  Whatever  may  be  said  of  this 
letter  as  a  demand  for  payment,  It  Is  in  no 
sense  a  tender  of  performance  on  the  part 
of  Braffett  Now  Braffett  Is  a  licensed  at- 
torney at  this  court  and  In  the  active  prac- 
tice of  his  profession,  and  Is  presumed  to 
know  something  about  the  legal  effect  of  writ- 
ings of  this  character.  To  hold  that  he  in- 
tended the  letter  as  a  tender  of  performance 
on  his  part  would  be  to  cast  reflection  on  his 
learning  and  ability  as  a  lawyer. 

Roberts,  in  reply  to  certain  questions  ask- 
ed him  on  cross-examination  respecting  the 
construction  he  placed  on  BrafTett's  letter  and 
why  he  had  not  paid  Braffett  the  money,  ask- 
ed counsel  conducting  the  examination  the 
very  pertinent  question:  "But  where  was 
the  deed  to  come  from?"  This  same  ques- 
tion might  well  be  asked  at  this  time,  for 
this  court  is  not  authorized  In  holding  that 
Braffett  would  have  carried  out  the  contract 
on  his  part  if  Roberts  had  sent  him  the 
money.  The  facts  do  not  warrant  a  finding 
of  this  character.  As  to  whether  Braffett 
would  have  delivered  a  deed  had  Roberts 
paid  him  the  money  is  a  matter  of  specula- 
tion and  conjecture.  One  thing  Is  evident, 
however.  When  the  money  was  finally  ten- 
dered to  Braffett,  and,  as  I  contend,  during 
the  life  of  the  contract,  he  refused  to  accept 
It  and  to  deliver  a  deed.  It  Is  no  answer 
to  say  that  Roberts  did  not  defer  making  fin- 
al payment  because  of  Braffett's  default  and 
failure  to  tender  performance,  but  that  his 
failure  to  pay  at  the  time  agreed  upon  (Jan- 
uary 25,  1905)  was  due  to  other  reasons.  No 
reason  that  Roberts  gave  for  the  delay  was 
sufficient  to  relieve  Braffett  from  making  a 
tender  of  the  deed  If  he  desired  to  put  Rob- 
erts In  default.  Pomeroy,  In  bis  work  on 
Contracts  and  Specific  Performance,  J  361,  In 
discussing  the  question  of  putting  a  party  In 
default  who  has  failed  to  make  payment  at 
the  appointed  time,  says:  "Where  the  stip- 
ulations are  mutual  and  concurrent — ^that 
Is,  where  the  deed  Is  to  be  delivered  upon 
the  payment  of  the  price,  either  on  a  day 
named  or  without  any  day  being  specified — 
an  actual  tender  and  demand  by  one  party  Is 
absolutely  necessary  to  put  the  other  In  de- 
fault and  to  cut  off  his  right  to  treat  the 
agreement  as  still  subsisting.  So  long  as 
neither  party  makes  such  tender — of  the 
deed  by  the  vendor  and  of  the  price  or  se- 
curities by  the  vendee — ^neither  party  Is  In 
default;  the  contract  remains  in  force,  and 
either  party  may  make  a  proper  tender  or 
offer  and  sue,  until  barred  by  the  statute 
of  limitations."  In  Warvelle  on  Vendors, 
S  839  (2d  Ed.),  the  author  says:  "Where 
the  payment  of  the  purchase  money,  or  any 
part  thereof,  and  the  making  or  tender  of 
the  deed  are  to  concur  simnltaneously,  the 
one  as  It  were  dependent  on  the  other,  they 


are  regarded  as  mutual  and  concurrent  acts, 
which  disable  either  party  from  putting  an 
end  to  the  contract  without  performance 
or  a  valid  offer  to  perform  on  their  part 
The  covenants  being  mutual  and  dependent, 
neither  party  can  insist  upon  performance 
by  the  other  without  pcrforrannce  or  readi- 
ness to  perform  on  his  part,  and,  converse- 
ly, the  same  conditions  must  exist  to  place 
either  in  default.  So  far  as  the  question  of 
time  Is  concerned,  both  parties,  after  the 
day  provided  for  consummation,  may  be  con- 
sidered equally  in  default;  and  neither  can 
hold  himself  discharged  from  the  obligation 
of  complete  performance  until  he  has  tender- 
ed performance  of  his  own  side  and  demand- 
ed it  on  the  other."  This  principle  Is  well 
Illustrated  in  the  case  of  Bank  of  Columbia  v. 
Ilagner,  1  Pet.  (U.  S.)  453,  7  L.  Ed.  219,  where 
the  court  says:  "In  contracts  of  this  descrip- 
lon  the  undertakings  of  the  respective  par- 
ties are  always  considered  de{)endent,  unless 
a  contrary  Intention  clearly  appears.  A  dif- 
ferent construction  would  in  many  cases  lead 
to  the  greatest  injustice,  and  a  purchaser 
might  have  payment  of  the  consideration 
money  enforced  upon  him  and  yet  be  disabled 
from  procuring  the  property  for  which  le 
had  paid  it  •  •  •  It  s  evident  the  In- 
clination of  courts  has  strongly  favored  this 
construction  as  being  obvlotisly  the  most  Just. 
The  seller  ought  not  to  be  c-ompelied  to  ?art 
with  his  property  without  receiving  the  con- 
sideration, nor  the  purchaser  to  part  with 
'lis  money  without  an  equivalent  In  return. 
Hence,  in  such  cases,  if  either  a  vendor  or  a 
vendee  wish  to  compel  the  other  to  fulfill  his 
contract,  he  must  make  his  part  of  the  agree- 
ment precedent,  and  cannot  pi-oceed  against 
the  other  without  an  actual  )erformance  of 
the  agreement,  on  his  part,  Dr  a  tender  and 
refusal.  In  the  case  of  Peck  et  at.  v.  Bright- 
on Co.,  69  111.  200,  it  is  said:  "We  think  it 
a  clear  proposition  that  the  appellants  had 
no  power  to  forfeit  the  contract  unless  they 
were  ready  and  had  the  ability  to  convey  ac- 
cording to  its  terms.  IIow  should  appellants 
have  shown  that  they  could  convey  and  were 
ready  so  to  do?  The  answer  is  obvious.  A 
deed  should  have  Iieen  executed  by  them  and 
the  widow,  and  ;endered  to  Iglehart  and 
payment  demanded."  And  In  the  same  opin- 
ion the  court  further  obser»-es:  "Had  api)el- 
lants  undertaken  to  enforce  payment  of  the 
purchase  money  by  a  suit  at  law,  they  could 
not  have  obtained  Judgment  without  first  ten- 
dering a  deed  for  the  premises."  So  In  this 
case,  if  Braffett  had  brought  suit  against 
Roberts  to  recover  on  the  note  representing 
tlie  unpaid  purchase  price,  he  could  not  have 
obtained  Judgment  without  first  tendering  a 
deed  of  the  land.  Stein  v.  Waddell,  37 
Wash.  634,  80  Pac.  184;  Telfener  v.  Rnss. 
162  U.  S.  170,  16  Sup.  Ct  695.  40  h.  Ed.  930; 
Robinson  v.  Harbour,  42  Miss.  795,  97  Am. 
Dec.  501,  2  Am.  Rep.  671;  Ohew  v.  Egbert, 
14  N.  J.  I4»w,  446. 
While  the  trial  court  did  not  cxpresalv  find. 
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that  Roberts  had  forfeited  all  -rights  nnder 
the  contract,  yet  the  findings  made  by  tbe 
court  and  the  Judgment  rendered  thereon 
have  that  effect.  The  contract  In  this  case 
did  not  provide  for  forfeiture  in  case  Rob- 
erts failed  to  pay  the  notes,  or  either  of  them, 
when  due.  Courts  of  equity  look  with  dis- 
favor upon  forfeitures,  and,  as  declared  In 
tbe  case  of  Frink  v.  Thomas,  20  Or.  265,  25 
Pac.  717,  12  L.  R.  A.  239,  a  case  in  many 
."espects  similar  to  the  one  at  bar,  "  'compen- 
sation' and  not  'forfeiture'  is  a  favorite  max- 
im with  a  court  of  equity."  Even  where  con- 
tracts of  the  class  to  which  the  agreement 
imdor  consideration  belongs  provide  for  for- 
feitures, courts  of  equity,  when  appealed 
to,  will  almost  Invariably  relieve  the  default- 
ing party  from  forfeiture  sought  to  be  en- 
forced under  the  same  or  similar  conditions 
ind  circumstances  which  are  shown  to  exist 
in  this  ease  and  compel  specific  performance. 
In  Edgerton  v.  Peckham,  11  Paige  (N.  Yo 
3.">2,  the  court  refused  to  enforce  a  forfeiture 
clause  in  a  contract  for  the  sale  of  land.  In 
that  case  the  vendee  had  gone  into  posses- 
sion, paid  two-thirds  of  the  purchase  price, 
and  made  "some  considerable  Improvements 
and  expenditures  on  the  premises."  The 
Vice  Chancellor,  In  his  discussion  of  the  class 
of  cases  In  which  forfeitures  had  been  up- 
held, said:  "None  of  them  are  cases  of  pur- 
chases of  premises  accompanied  with  a  long 
enjoyment  and  the  expenditure  of  moneys  on 
them  and  payment  of  two-thirds  of  the  pur- 
chase price."  And  in  the  course  of  Jie  opin- 
ion he  further  said:  "The  proposition  which 
Is  maintnlued  by  defendant's  (vendor's)  coun- 
sel Is  a  bold  and  startling  one.  •  •  *  It 
(seems  to  me  that  this  is  too  monstrous  a 
proposition  to  be  maintained  In  the  nine- 
teenth century.  For  while  the  application  of 
this  rule  to  the  case  of  a  contract  which  is 
not  executed,  by  the  payment  of  any  part 
of  the  purchase  money,  is  strictly  just  and 
proper,  it  is  clear  that  co  apply  it  to  cases 
such  as  I  have  supposed,  or  to  the  very  case 
at  bar,  would  work  the  greatest  injustice." 
Ponieroy,  In  volume  6  of  his  Equity  Jurls- 
■jrudeuee  (volume  2,  Equl.  Rem.  {  816)  says: 
"Contracts  often  contain  a  clause  that,  If 
payment  is  not  made  at  the  day,  the  default- 
ing vendee  shall  forfeit  all  payments  pre- 
viotisl.v  made  and  lose  his  right  to  the  land. 
The  courts  of  equity  In  England  and  most 
American  jurisdictions  deal  with  such  forfeit- 
ure clause  on  the  principle  that  equity  abhors 
a  forfeiture  and  will  relieve  from  it  It 
will,  if  possible,  consider  the  clause  as  a  stip- 
ulation for  security  of  performance,  and  not 
as  intending  a  great  loss  to  one  party  by  a 
slight  failure  to  perform,  and  will  decree  a 
performance  against  the  vendor  with  com- 
pensation for  delay  by  interest  on  the  pur- 
chase money,  thus  relieving  against  the  for- 
feiture." And  his  work  on  Contracts  and 
Specific  Performance,  |  380,  he  further  il- 
lustrates the  doctrine  as  follows:  "Where 
the  clause  provides  for  a  forfeiture  upon  the 


nonpayment  of  the  purchase  price,  at  the 
time  or  times  stipulated,  and  Is,  therefore, 
Intended  to  secure  punctuality  in  the  pay- 
ment, it  has  been  regarded  almost  a  matter 
of  course  for  a  court  of  equity  to  disregard 
It,  and  to  permit  a  subsequent  payment,  since 
interest  Is  treated  as  a  sufficient  compensa- 
tion for  the  delay."  And  while  the  author 
says  that  "the  failure  must  not  be  willful, 
nor  the  delay  unreasonable,"  and  that  "tbe 
default  itself  must  happen  through  accident 
or  mistake,"  he  also,  in  the  next  succeeding 
section  (381),  states  the  well-recognized  rule 
of  equity  that:  "Acts  of  part  performance 
by  the  purcha.ser — taking  possession  of  tho 
land,  part  payment  of  tbe  price,  the  making 
of  valuable  improvements — may,  of  them- 
selves, constitute  a  separate  and  sutScient 
ground,  Independently  of  tbe  provisions  of 
the  contract,  for  relieving  him  from  the  ef- 
fects of  a  forfeiture  Incurred  by  him  through 
failure  to  complete  his  performance  within 
the  •allotted  time." 

The  trial  court,  as  a  conclusion  of  law, 
found  that  Roberts  was  guilty  of  such 
"laches  and  lack  of  diligence  as  to  bar  him 
of  recovery  in  this  action."  In  18  Am.  & 
Eng.  Ency.  law  (2d  Ed.)  97,  laches  Is  de- 
fined to  be  "such  neglect  or  omission  to  assert 
a  right  as,  taken  in  conjunction  with  lapse 
of  time  more  or  less  great,  and  other  cir- 
cumstances causing  prejudice  to  an  adverse 
party,  operates  as  a  bar  in  a  court  of  equity." 
(The  italics  are  mine.)  In  the  case  of  Chase 
v.  Chase,  20  R.  I.  202,  37  Atl.  804,  It  is  said: 
"Laches  in  legal  s'sniflcance  is  not  mere  de- 
lay, but  delay  that  works  a  disadvantage  to 
another.  So  long  as  the  parties  are  in  the 
same  coudltion,  it  matters  little  whether  one 
pres-ses  a  right  promptly  or  slowly,  within 
limits  allowed  by  law;  but  when,  knowing  his 
rights,  he  takes  no  steps  to  enforce  them 
until  the  condition  of  the  other  party  has  in 
good  faith  become  so  changed  that  he  cannot 
be  restored  to  his  former  state,  if  the  right 
be  then  enforced,  dela.v  becomes  Inequitable 
and  operates  as  estoppel  against  the  assertion 
of  the  right.  The  disadvantage  may  come 
from  loss  of  evidence,  change  of  title,  Inter- 
vention of  equities  and  other  causes;  but 
when  a  court  sees  negligence  on  one  aide  and 
injury  therefrom  on  the  other,  it  is  a  ground 
for  denial  of  relief."  (Italics  mine.)  Pom- 
eroy,  in  his  work  on  Equity  Jurisprudence, 
vol.  5,  section  21,  vol.  2,  Equl.  Rem.),  has  in- 
corporated the  doctrine  as  thus  announced  by 
the,  Rhode  Island  court  into  his  test,  and 
says:  "The  true  doctrine  concerning  laches 
has  never  been  more  concisely  and  iiccurntely 
stated."  This  court,  .n  the  case  of  Hamilton 
V.  Dooiey,  15  Utali,  280,  49  Pac.  769,  peaking 
through  Justice  Bartch,  said :  "When  the  as- 
sertion of  the  right  ia  neglected  or  omitted 
for  a  period  of  time  more  or  less  great,  and 
under  such  circumstances  as  to  cause  preju- 
dice to  an  adverse  party,  it  may  operate  as  a 
bar  in  equity.  Altbough  a  proper  ingredient 
In  the  law  of  laches,  the  instances  seem  to  bt 
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rare  where  courts  have  declared  that  mere 
lapse  of  time  may  effect  a  positive  bar,  even 
In  case  of  purely  equitable  Jurisdiction;  while, 
on  the  other  hand,  relief  has  frequently  been 
granted,  notwithstanding  great  delay,  when 
snbstantial  justice  could  yet  be  done  between 
the  parties.  Therefore  mere  lapse  of  time, 
where  the  parties  remain  la  the  same  rela- 
tive position,  the  delay  worlilng  no  serious 
wrong  to  the  adverse  party  and  Justice  being 
possible,  will  not  operate  as  a  bar  in  equity." 
5  Words  &  Phrases,  3969-3972. 

There  is  no  fixed  or  settled  standard  by 
which  the  doctrine  of  laches  can  be  applied 
In  all  cases  where  it  is  sought  to  be  Invoked. 
Therefore  the  question  as  to  what  delay  or 
extent  of  time  will  constitute  laches  cannot 
be  determined  by  the  application  of  purely 
legal  principles,  but  must  be  determined  by 
the  facts  In  each  particular  case.  The  delay 
of  a  few  weeks  under  a  given  state  of  facts 
might  constitute  laches,  where  as  under  an- 
other and  different  state  of  facts  a  delay  of 
several  years  might  not  amount  to  laches. 
In  Wheeling  Bridge  &  Tenulnnl  By.  Co.  t. 
Brewing  Co.,  90  Fed.  189.  32  C.  C.  A.  571, 
It  was  held  that  seven  years  did  not  consti- 
tute laches,  the  delay  having  caused  no 
change  In  the  conditions  nor  In  the  relative 
positions  of  the  parties. 

It  Is  not  claimed,  nor  does  the  record  show, 
that  Braffett  has  to  any  degree  been  Injured 
or  prejudiced  by  the  delay  in  this  case.  In 
fact,  the  record  rather  tends  to  show  the  con- 
trary. The  interest  tendered  him  on  the 
unpaid  balance  of  the  purchase  price  far  ex- 
ceed the  natural  raise  in  the  value  of  the 
land.  Therefore,  to  hold  that  the  delay  of 
Boberts  in  tendering  payment  In  this  case  Is 
a  bar  to  the  equitable  relief  prayed  for  In 
the  complaint,  would  be  extending,  or  rather 
expanding,  the  doctrine  of  laches  far  beyond 
any  limits  recognized  by  the  text-writers  or 
declared  by  the  courts,  and  would  be  ignoring 
and  brushing  aside  tlie  very  reasons  given 
for  the  existence  of  the  doctrine.  By  grant- 
ing the  relief,  BratCett  would  receive  his 
principal  with  interest  at  the  rate  of  12  per 
<*ent.  per  annum,  which  Is  the  highest  rate 
of  Interest  that  can  be  legally  contracted  for 
and  collected  imder  the  laws  of  this  state. 
By  refusing  specific  performance,  Boberts 
will  saftta:  a  great  and  irreparable  injur}-. 
He  will  not  only  lose  the  $100  he  paid  on  the 
purchase  price,  but  also  the  $500  money  and 
labor  expended  by  him  in  Improving  the  land 
nud  building  substantial  and  lasting  improve- 
ments thereon.  The  court  found  that  "the 
rental  value  of  the  premises  during  the  time 
they  were  In  possession  of  the  plaintiff  off- 
set in  value  the  $100  paid  by  plaintiff  to 
defendant  and  any  permanent  improvements 
plaintiff  made  upon  said  premises."  The 
contract  in  this  ease  does  not  provide  that 
pending  final  payment  Braffett  shall  be  enti- 
tled to  an  interest  In  the  crops  raised  on  the 
land  nor  to  any  part  of  the  rents  and  profits. 
If  any,  realked  therefrom.  In  fact,  the  con- 
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tract  negatives  any  such  Intent  on  the  part 
of  the  parties  to  it  Therefore  this  question 
of  rents  and  profits  is  a  collateral  or  side  is- 
sue that  can  have  no  legal  bearing  upon  tlie 
material  questions  and  issues  involved,  and 
ought  not  to  have  been  injected  into  the 
case,  Pomeroy,  in  his  work  on  Contracts 
and  Specific  Performance,  427,  dlscmssiug  the 
rights  of  the  respective  parties  to  rents  and 
profits  when  there  has  been  a  delay  of  per- 
formance, says:  "It  will  be  seen  that,  in 
case  of  delay  In  completion  by  default  of  ei- 
ther porty,  the  compensation  Is  already  pro- 
vided for,  without  any  special  direction  of  the 
court,  by  the  very  terms  of  the  agreement. 
And  this  is  always  equitable  and  Just  If 
the  vendor  Is  In  fault  and  delays  to  convey 
the  legal  title,  the  vendee  does  not  generally 
lose  anything  substantial  by  the  delay;  he 
has  the  possession  all  the  time,  and  the  rents 
and  profits,  and  it  is  right  and  fair  that  he 
should  pay  Interest  on  the  purchase  money 
until  the  whole  Is  paid  up.  If  the  vendee  is 
in  default  and  causes  the  delay,  the  vendor 
still  obtains  his  interest,  which  equity  has 
determined  to  be  sufficient  compensation  for 
a  delay  in  making  pecuniary  payments."  In 
volume  1,  {  368,  of  bis  work  on  Equity  Juris- 
prudence, the  same  author  says:  "While  the 
legal  relations  between  the  two  contracting 
parties  are  wholly  personal — things  in  ac- 
tion— equity  views  all  their  relations  from  a 
very  different  standpoint  •  •  •  So  far 
as  the  Interest  or  estate  in  the  land  of  the 
two  parties  is  concerned.  It  (the  contract)  is 
regarded  as  executed,  and  as  operating  :o 
transfer  the  estate  from  the  vendor  and  to 
vest  It  In  the  vendee.  •  •  •  The  vendee 
Is  looked  upon  and  treated  as  the  owner  of 
the  land.  •  •  •  Although  the  vendor  re- 
mains owner  of  the  legal  title,  he  holds  it  as 
a  trustee  for  the  vendee,  to  whom  all  the 
beneficial  interest  has  been  passed  having  a 
lien  on  the  land  •  •  •  as  security  for  any 
unpaid  portion  of  the  purchase  money.  •  •  • 
It  follows  also  as  a  necessary  consequence 
that  the  vendee  is  entitled  to  any  improve- 
nicnt  or  increment  In  the  value  of  the  land 
after  .the  conclusion  of  the  contract,  and  must 
himself  bear  any  and  all  accidental  injuries, 
losses  or  wrongs  done  to  the  soil  by  the  opera- 
tion of  nature,"  etc. 

A.ssumlng,  however,  for  the  purposes  of 
this  case,  that  the  question  is  a  material  one, 
and  that  the  court  was  called  upon  to  decide 
It,  I  still  contend  that  the  court  erred.  The 
finding  is  not  only  unsupported  by,  but  is 
contrary  to,  the  evidence;  and,  as  I  read  the 
record,  is  contrary  to  every  reasonable  deduc- 
tion that  can  be  drawn  from  the  evidence. 
When  Boberts  went  into  possession  of  the 
premises  under  bis  contract  to  purchase,  the 
laud  was  rough,  uneven,  and  in  a  wild  state; 
and  the  record  shows  that  to  convert  only  15 
acres  of  it  into  tillable  ground  so  that  It 
would  produce  agricultural  crops,  required 
the  expenditure  of  alwut  $500  In  money  and 
labor.  It  was  not  shown,  nor  was  there  any 
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attempt  to  show,  that  the  land  had  any  rental 
value  whatever  when  Boberts  went  Into  poB- 
sesslon.  True,  Braffett  alleges  in  his  answer 
that  "the  rental  value  of  said  premlaes  waa 
$75  per  year  exclusive  of  taxes."  But,  as 
stated,  no  evidence  whatever  was  Introduced 
to  support  this  allegation.  Leaving  out  of 
consideration  the  earning  power  of  the  $100 
paid  by  Boberts  on  the  purchase  price,  I 
think  it  Is  apparent  that  the  interest  on  the 
unpaid  note  alone  far  exceeded  the  rental  val- 
ue of  the  land  In  the  condition  it  was  when 
the  contract  was  entered  into.  Assuming, 
for  the  purposes  of  this  case,  that  the  rental 
value  of  the  land  was  $75  per  year,  as  alleged 
In  the  answer,  and  that  Braffett  was  entitled 
to  hare  credit  for  this  amount  for  each  of 
the  four  years  Boberts  was  in  possession  as 
an  offset  against  the  $100  paid  him  on  the 
purchase  price  and  the  money  and  labor  ex- 
pended by  Roberts  Int  Improving  the  land.  It 
would  still  leave  a  balance  in  favor  of  Bob- 
erts of  about  $300.  The  court,  however,  In  ef- 
fect, found^-and  that,  too,  without  any  evi- 
dence to  support  the  finding— that  the  rental 
value  of  this  wild,  barren,  uneven,  and  unim- 
proved piece  of  land  for  farming  purposes 
during  the  four  years  Roberts  was  in  posses- 
sion was  more  than  double  Its  market  value. 
The  record  shows  that  the  market  value  of 
the  entire  crops  raised  on  the  land  during 
the  four  years  Roberts  was  in  possession  was 
$1,000,  or,  to  be  exact,  $984.50,  or  an  average 
of  about  $250  per  year.  In  fact,  according  to 
the  finding  of  the  court,  the  yearly  rental  val- 
ue of  the  land  was  about  $150.  That  is,  the 
average  yearly  rental  value  was  equal  to 
about  60  per  cent  of  the  purchase  price  or 
market  value  thereof.  In  other  words,  the 
court.  In  effect,  found— and  that,  too,  with- 
out any  evidence  to  support  the  finding- that 
the  average  yearly  profits  from  15  acres  of 
this  land,  the  market  value  of  which  waa  only 
about  $5.50  per  acre,  was  about  $150,  or  about 
$10  per  acre.  To  state  the  proposition  in  an- 
other form:  The  entire  piece  of  land,  which 
represented  a  capital  or  Investment  to  Braf- 
fett of  $250,  yielded  a  net  profit  of  about  60 
per  cent  per  annum  on  the  Investment  It  is 
safe  to  venture  the  statement  that  at  no  time 
since  the  advent  of  the  early  pioneers  Into 
this  arid  region  has  there  been  within  the  con- 
fines of  this  state  another  piece  of  15  acres 
of  new  and  unimproved  arid  land  in  the  con- 
dition in  which  the  record  shows  this  land 
was  when  Roberts  took  possession,  subdued 
in  four  years,  and  during  the  time  it  was  be- 
ing brought  Into  subjection  farmed  with  the 
marvelous  results  in  the  shape  of  net  profits 
as  the  findings  of  the  court — not  the  evidence 
— show  were  obtained  from  the  15  acres  In 
question.  And  these  results,  as  found  by  the 
court  became  still  more  remarkable  when 
we  consider  the  kind  of  crops  raised  on  the 
land,  and  that  the  average  yield  per  acre 
was  not  at  all  large  or  unusual.  The  evi- 
dence introduced  by  the  defendant  which  is 
the  only  evidence  in  ttie  record  on  this  point, 


shows  that  the  first  year  on  4  acres  of  the  U 
the  crop  was  an  mtire  failnrev  on  7  aevea 
there  was  raised  176  bushels  of  wheat,  and 
from  2  acres  there  was  cut  one  ton  of  locerm 
hay.  The  foregoing  la  all  the  land  piodooed 
the  first  year  Roberts  was  In  poasession.  Tbe 
second  year  there  was  raised  on  the  land  IfiO 
bushels  of  corn,  240  bushels  of  oats^  and  IH 
tons  of  hay;  the  third  year  500  busliels  of 
potatoes  and  480  bushels  of  oats;  and  tha 
fourth  year  2-50  bushels  of  potatoes  and  15 
tons  of  liay.  The  market  value  of  wheat,  po- 
tatoes, and  shelled  com  was  one  cent  per 
pound.  Hay  was  worth  $6  per  ton,  and  oata 
85  cents  per  bushel. 

To  farther  illustrate  tbe  fallnie  of  tiM 
court  to  find  in  accordance  with  the  equitlea 
of  the  case,  we  have  only  to  consider  tbe  equi- 
table interest  represented  by  dollars  and  cents 
that  each  had  in  the  premises.  Roberts  paid 
$100  on  the  purchase  price,  and  thereby  re- 
duced Braffett's  claim  to  $180.  Boberts,  by 
his  own  labor  and  money,  increased  the  mar- 
ket value  of  tbe  land  from  $250  to  $700. 
Therefore  it  will  thus  l>e  seen  that  Roberta 
had  $450  producing  power  in  tbe  land,  and 
Braffett  had  only  $150  producing  power.  The 
court,  however,  in  effect  found  ttiat  the  earn- 
ing power  of  Brafrett*s  interest  of  $150  for 
the  four  years  not  only  equaled  the  $450  of 
value  which  Boberts  had  put  into  the  land, 
but  in  addition  thereto,  offset  the  $100  he 
had  paid  on  the  purchase  price  and  all  taxes 
assessed  against  the  premises  during  tlie  time 
Boberts  bad  possession.  Therefore,  as  I  view 
the  case,  a  statement  of  tbe  facts  Is  ail  that 
is  necessary  to  show  the  unsoundness  of  tlM 
finding  as  well  as  the  want  of  equity  in  Uie 
Judgment  rendered  thereon.  In  discussing 
this  phase  of  the  case  Hr.  Justice  STRAUP, 
in  tbe  prevailing  opinion,  says:  "The  value  of 
the  grain  and  products  raised  by  him  (Bob- 
erts) on  the  land  was  $1,08S.  This  of  coarse 
was  not  net  profits.  Where,  however,  spedflc 
I)erformance  is  invoked  on  equities  arising 
from  possession  and  improvements,  the  bur- 
den is  on  plaintiff  to  sliow  his  equity  and  tlie 
loss  that  will  I>e  suffered  by  him  if  spedflc 
performance  Is  withheld." 

It  Is  alleged  in  tbe  complaint  and  the  on- 
controverted  evidence  in  the  case  abundantiy 
supports  the  allegation,  that  "the  plaintiff  haa 
at  all  times  since  the  execution  of  said  con- 
tract l>eea  in  the  exclusive  possession  of  said 
premises,  and,  relying  upon  tbe  said  contract 
and  his  right  to  tbe  possession  and  occupation 
tltereof,  has  made  valuable  and  extensive  im- 
provements thereon  in  good  faith  and  for  the 
purpose  of  bettering  and  making  more  vaiu- 
nble  said  premises  and  property.  •  •  • 
Tbe  Improvements  thus  made  cost  to  exceed, 
and  now  are  of  the  reasonable  value  of,  $400." 
That  these  improvements  were  made,  and 
made  in  good  faith,  the  record,  to  my  mind, 
is  conclusive.  If,  however,  what  I  liave  quot- 
ed from  the  opinion  of  Mr.  Justice  STRAUP 
is  intended  to  hold  that  the  bxurden  was  upon 
the  plaintUZ  to  show  what  the  facta  were  re- 
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specttng  the  profits  or  lack  of  profits  realized 
from  the  land  during  Boberts'  poBsesslon,  1 
again  Invite  attention  to  the  Issues  raised  by 
tbe  pleadings.  Plaintiff,  In  bis  complaint, 
pleaded  tbe  contract,  tbe  taking  possession  of 
tbe  premises  under  the  contract,  tbe  partial 
payment  of  $100  made  on  the  purchase  price, 
tbe  making  of  valuable  and  exteusive  im- 
provements on  the  premises,  the  tender  of  per- 
formance on  his  part,  and  the  refusal  to  con- 
vey, etc.  The  defendant  admitted  the  execu- 
tion of  the  contract,  the  payment  of  $100  by 
I>Ialntiff  on  tbe  purchase  price,  and  plaintlCs 
IxiEScBsion.  He  denied  the  making  of  im- 
provements, and  In  effect  alleged  a  rescission 
of  the  contract  by  him  because  plaintiff  bad 
defaulted,  and  that  tbe  reasonable  rental 
value  of  the  premises  was  $75  per  year.  Now 
these  were  tbe  Issues,  and  the  only  issues, 
presented  by  tbe  pleadings.  Belying,  as  be 
did,  upon  a  rescission  of  the  contract,  defend- 
ant vras  bound  to  show,  in  order  to  maintain 
this  defense,  that  no  equity  existed  in  favor 
of  plaintiff  by  reason  of  the  payment  he  bad 
made  and  the  improvements  he  had  placed 
upon  the  land.  To  offset  whatever  equities 
might  have  arisen  in  favor  of  plaintiff  be- 
canse  of  part  performance  on  his  port,  defend- 
ant tendered  this  special  defense  of  rents  and 
profits.  The  burden  was  therefore  upon  blm 
to  establish  It  by  competent  evidence.  This 
be  did  not  do.  Therefore,  to  require  the  plain- 
tiff to  take  the  initiative  and  disprove  this  af- 
firmative allegation  of  the  answer  before  tbe 
defendant  hae  by  competent  proof  made  out 
a  prima  facie  defense  on  the  issue  tendered 
by  this  pleading,  would  be  to  utterly  disregard 
one  of  the  fundamental  rules  of  evidence, 
namely,  "that  the  burden  of  proving  a  propo- 
sition or  issue  lies  on  the  party  holding  tbe 
affirmative."    1  Greenleaf  on  Evidence,  30. 

Tbe  note  representing  the  last  installment 
of  the  purchase  price  drew  Interest  at  the 
rate  of  1  per  cent  per  month,  and  it  was  stip- 
ulated therein  that  "In  case  this  note  be  not 
paid  when  due  and  suit  is  brought  for  tbe 
collection  thereof  to  pay  a  reasonable  attor- 
ney'a  fee."  Now,  I  think  Roberts  was  au- 
thorized In  assuming,  wheu  he  was  expending 
money  and  labor  in  Improving  the  land,  that 
should  default  be  made  in  the  payment  of  the 
note  Braffett  would  pursue  bis  legal  rem- 
edy and  sue  on  the  note  or  foreclose  his  ven- 
dor's lien  which  tbe  low  gave  him  on  the 
property.  In  pursuing  this  remedy  Braffett 
would  get  only  that  which  equity  aud  good 
conscience  demands  that  he  should  get.  name- 
ly, his  price,  with  Interest  at  the  stipulated 
rate,  and  his  costs  and  dlRbursemeuts  incniTed 
in  the  suit,  Including  a  reasonable  attorney's 
fee.  Pomeroy,  in  his  work  on  Contract  and 
Specific  Performance.  J  428,  says:  "If  the 
vendee  is  in  default  and  causes  tbe  delay,  the 
vendor  still  obtains  his  interest,  which  etiulty 
has  determined  to  be  a  suftlcl"ut  compensa- 
tion for  a  delay  in  making  pecuniary  pay- 
ments." 

The  conclusion  of   law  wherein  the  trial 


court  found  that  the  plaintiff's'  lack  of  dili- 
gence amounted  to  a  "practical  abandonment 
of  the  agreement"  is  not  supported  by  any 
fact  found  or  proved  in  the  case.  Tbe  record 
shows  that  Roberts  remained  in  possession, 
paid  all  taxes  assessed  against  the  land,  end 
continued  to  improve  and  cultivate  it  up  to 
the  time  he  commenced  this  action.  Tbe 
court  undoubtedly  arrived  at  its  conclusion 
from  the  fact  that  Roberts  failed  to  tender 
final  payment  of  tbe  purchase  price  until 
long  after  It  became  due.  When  a  party  goes 
into  possaesion  of  land  under  a  contract  to 
purchase  and  continues  in  possession,  pays 
all  taxes  assessed  against  the  premises,  and 
by  his  own  labor  and  expenditure  improves 
the  land  until  It  Is  nearly  trebled  in  value, 
as  was  done  in  this  case,  the  fact  that  he  may 
not  make  tbe  final  payment  when  It  becomes 
due  does  not,  as  a  legal  proposition,  create  a 
presumption  that  he  has  abandoned  or  In- 
teuds  to  abandon  bis  contract  and  forfeit  all 
rights  (acquired  thereunder.  In  Pomeroy  on 
Contracts  and  Specific  Performance,  {  875,  . 
the  author  says:  "The  rule  is  applied  more 
readily,  a  much  longer  delay  Is  allowed,  and 
the  excuse  is  more  leniently  examined  and 
favorably  received,  when,  during  the  period 
of  delay,  the  purchaser  has  been  in  itosses- 
sion,  and  has  been  permitted  to  so  remain; 
for  the  fact  of  such  possession  rebuts  any  pre- 
sumption which  might  otherwise  have  arisen 
from  the  delay  that  the  contract  was  aban- 
doned, and  shows  that  in  the  intention  of 
the  parties  it  was  still  kept  as  a  subsisting 
and  binding  agreement."  The  evidence  in 
this  oase,  as  disclosed  by  the  record,  conclu- 
sively shows  that  Roberts  neither  abandoned 
nor  intended  to  abandon  his  contract 

Tbe  equities  of  this  case  are  all  in  favor 
of  Roberts.  It  is  not  a  case  where  the  plain- 
tiff has  in  any  degree  acquired  Inequitable 
adV'Hntages  by  lapse  of  time.  The  Increase 
in  the  value  of  the  land  from  $250  to  $700, 
as  shown  by  the  record.  Is  not  due  to  any 
natural  rise,  but  Is  wholly  due  to  the  money 
and  labor  expended  thereon  by  Roberts  since 
he  went  into  possession  of  the  same.  Braf- 
fett would  not  be  Injured  by  specific  per- 
formance In  this  case,  because  he  would  get 
the  balance  due  on  tbe  purchase  price,  with 
Interest  thereon  at  the  rate  of  12  per  cent, 
per  annum,  which,  it  must  be  conceded,  is  a 
very  liberal  rate  of  Interest. 

There  Is  another  principle  Involved  In  this 
case,  which,  in  my  Judgment,  precluded  Braf- 
fett from  rescinding  the  contract  and  declar- 
ing a  forfeiture.  Roberts,  by  paying  his  first 
note,  and,  in  pursuance  of  his  contract  to 
purchase,  paying  the  taxes  each  year  and 
$25  for  litigating  the  water  right  connected 
with  the  land,  acquired  an  equitable  Interest 
In  the  land  to  the  extent  of  the  payments 
thus  made  (Jennlson  v.  Leonard,  21  Wall.  [U. 
S.]  302,  22  L.  Ed.  530)— an  Interest  which 
Braffett  could  not  terminate  without  at  least 
repaying,  or  offering  to  re^iay,  the  money  be 
had  received  as  part  payment  of  the  land. 
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aild  returning  to  Roberts  the  unpaid  note 
representing  the  balance  of  the  purchase 
price.  Braffett  neither  paid  nor  offered  to 
pay  hack  the  money  he  had  received  as  part 
payment  of  the  land,  nor  did  he  return  the 
note  imtil  after  Roberts  had  deposited  the 
money  due  thereon,  principal  and  Interest, 
with  the  clerk  of  the  court  in  which  this  ac- 
tion -was  brought.  Therefore,  what  Braffett 
did  In  the  premises  by  way  of  declaring  a 
forfeiture  and  "rescinding  negotiations  look- 
ing to  the  purchase,"  etc.,  of  the  land,  did 
not  operate  as  a  rescission  of  the  contract; 
and,  when  Roberts  made  the  deposit  referred 
to,  he  placed  it  beyond  the  power  of  Braffett 
to  rescind  the  contract  and  work  a  forfeiture 
of  the  money  he  had  received  as  part  pay- 
ment of  the  land.  It  is  a  well-established 
doctrine  that  before  a  party  will  he  permit- 
ted to  rescind  his  contract  he  must  account 
or  offer  to  account  to  the  other  party  for  the 
money,  if  any,  paid  In  part  performance  of 
the  contract.  In  the  case  of  Frink  v.  Thomj)- 
son,  supra,  this  same  principle  of  law  was  in- 
volved, and  in  the  course  of  the  opinion  the 
court  says:  "There  is  yet  another  reason 
why  pkiintiff  cannot  have  this  contract  re- 
scinded. It  appears  from  the  complaint  that 
soon  after  making  the  contract  defendant 
paid  $340  of  the  purchase  price.  Before 
plaintiff  can  abandon  the  contract  and  treat 
it  as  at  an  end,  he  must  refund  or  offer  to  re- 
fund the  money  paid  in  part  performance  of 
It,  with  legal  accrued  interest.  It  Is  a  gen- 
eral rule  that  In  order  to  disaffirm  a  contract 
and  entitle  a  party  to  the  right  resulting 
therefrom,  the  rescinding  party  must  put  the 
other  In  statu  quo.  *  *  •  It  would  cer- 
tainly be  unjust  to  permit  plaintiff,  after 
having  received  a  part  of  the  pm'chase  mon- 
ey, to  put  an  end  to  the  contract,  upon  the 
failure  of  defendant  to  pay  the  remainder, 
without  offering  to  account  to  him  for  the 
money  already  paid.  He  who  seeks  the  aid 
of  a  court  of  equity  must  himself  do  equity. 
If  plaintiff  had  tendered  a  deed  such  as  the 
contract  required,  he  should,  in  addition, 
have  returned  the  notes  given  by  defendant, 
for  the  purchase  money,  and  the  amount  paid 
him  by  defendant,  with  legal  interest,  or  at 
least  have  offered  to  return  them,  before  be 
could  be  permitted  to  rescind.  This  seems  to 
be  the  universal  rule.  The  party  against 
whom  its  rescission  is  sought  must  be  placed 
In  statu  quo."  This  principle  of  law  is  terse- 
ly, and,  In  my  judgment,  correctly,  stated  in 
7  Ency.  PI.  &  Pr.  319,  320,  as  follows :  "Eject- 
ment may  be  maintained  by  a  vendor  to  re- 
cover possession  of  real  estate  from  a  pur- 
chaser who  has  gone  into  possession,  with 
the  permission  of  the  vendor,  under  a  con- 
tract of  purchase  with  the  terms  of  which  he 
falls  or  refuses  to  comply,  the  vendor  being 
then  at  liberty  to  treat  the  contract  as  re- 
scinded, provided  the  contract  be  first  legally 
rescinded  by  the  vendor,  by  repayii^  the  pur- 
chase money  already  paid,  with  legal  Interest 
thereon,  less  a  fair  rentai  for  the  premises, 


and  delivering  up  the  notes  or  bonds  given 
for  the  balance  of  the  purchase  money,  or  of- 
fering to  do  so.  In  other  words,  the  vendor 
must  place  the  vendee  In  statu  quo."  This 
statement  of  the  rule  was  quoted  and  approv- 
ed by  this  court  in  the  case  of  Brlxen  v.  Jor- 
gensen,  28  Utah,  290,  78  Pac.  674,  107  Am.  St, 
Rep.  720.  In  Johnson  v.  Jackson,  27  Miss. 
498,  61  Am.  Dec.  522,  It  Is  said:  "The  ven- 
dors could  not  abandon  the  contract  and 
treat  It  as  at  an  end,  without  refunding  to 
the  vendee  the  money  he  had  paid  in  part 
performance  of  it  For  It  is  a  general  rule 
that,  in  order  to  disaffirm  a  contract  and  en- 
title the  parties  to  the  rights  resulting  there- 
from, both  parties  must  be  placed  in  statu 
quo.  It  would  certainly  be  unjust  to  permit 
the  vendors,  after  having  received  part  of 
the  purchase  mon^  from  the  vendee  at  the 
time  of  the  contract,  to  put  an  end  to  the  con- 
tract upon  the  failure  to  pay  the  residue  of 
the  purchase  money,  and  to  make  «  resale  to 
a  third  person,  without  refunding  the  money 
paid."  Pomeroy  on  Con.  &  Spec.  Per.  393; 
1  Page  on  Contracts,  |  137 ;  24  Am.  &  Eng. 
Ency.  Law,  1105,  1110;  Bohall  v.  Diller.  41 
Cal.  532;  German  Sav.  Inst  v.  Machine  Co., 
70  Fed.  146,  17  C.  C.  A.  34 ;  Pomeroy  on  Con- 
tracts, 393 ;  Andrews  v.  Hensler,  6  Wall.  (U. 
S.)  254,  18  L.  Ed.  737 ;  Brown  v.  Witter,  10 
Ohio,  143;  Teter  v.  Hinders,  19  Ind.  93; 
Johnson  v.  McMullln,  3  Wyo.  237,  21  Pac. 
701,  4  L.  R.  A.  670;  Kauffman  v.  Reader. 
108  Fed.  171,  47  C.  C.  A.  278,  54  L.  R.  A.  247. 

While  there  are  a  large  number  of  cases 
that  hold,  where  a  vendor  under  a  contract 
of  sale  makes  default  and  falls  to  pay  the 
purchase  price  at  the  time  specified  in  the 
contract,  the  vendor  may  declare  a  rescission, 
it  will  be  seen,  however,  on  an  examiuntioii 
of  these  cases,  that  they  relate  to  contracts 
under  which  the  vendor  bad  received  no  sub- 
stantial benefits  from  a  partial  performance 
by  the  vendee.  They  Illustrate  the  well-ree- 
ognlzed  principlG  that  when  one  party  only 
has  made  default  and  the  parties  can  be  put 
in  statu  quo  the  other  party  may  rescind. 
The  doctrine  announced  In  this  class  of  cases 
is  therefore  Inapplicable  to  the  case  at  bar. 
I  have  not  been  able  to  find  a  case  involving 
the  same  or  similar  state  of  facts  such  as  the 
record  discloses  in  this  case,  wherein  it  was 
held  that  the  plaintiff  was  not  entitled  to 
any  relief  whatever. 

It  Is  argued  by  Mr.  Justice  FRICK,  in  his 
concurring  opinion,  that  the  correspondence 
carried  on  between  the  parties  was,  in  ef- 
fect, an  agreement  that  unless  Roberts  made 
final  payment  on  or  before  the  date  therein 
mentioned  (January  25,  1905),  the  contract 
would,  by  mutual  consent,  be  rescinded. 
That  is,  the  contract,  as  thus  changed,  would, 
by  its  own  terms,  terminate  and  cease  to  ex- 
ist I  fail  to  find  anything  in  the  corre- 
spondence to  justify  any  such  conclusion. 
Braffett,  on  January  2,  1905,  without  tender- 
ing a  deed,  or  making  any  offer  to  perform 
the  contract  on  his  part,  wrote  to  Roberts 
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from  Salt  Lake  City,  where  lie,  Braffett,  at 
the  time,  resided,  as  follows:  "There  Is  due 
as  a  balance  upon  the  ranch  at  Famnm  the 
aam  of  ^25.  Pleai^e  take  notice  that  nnloss 
this  money  Is  in  my  hands  by  January  15th, 
on  said  last-nientionod  date  I  will  declare  a 
forfpitnre  and  r«icl!»slon  of  the  whole  agree- 
ment with  you."  Roberts,  on  January  4, 
1905,  answered  this  letter,  which  answer,  so 
far  as  material  hero,  is  as  follows:  "I  am 
hard  up  for  niouev  now.  I  haven't  sold  any 
yet  from  my  raneli,  but  it  is  time  for  you  to 
have  your  money.  Can  you  help  me  out?  I 
want  to  mortgage  my  place.  •  »  •  If  you 
will  look  the  matter  up  for  me,  I  will  pay 
you  for  your  trouble,  or  refer  me  to  a  money 
loaner  If  you  can.  •  ♦  »  If  you  cannot 
do  anything,  let  me  know  by  return  mail  so 
I  will  know  what  to  do  so  I  can  get  you 
the  money.  I  may  want  ten  days  longer 
than  you  gave  me,  but  If  you  cau  do  any- 
thing for  me  sooner,  do  so.  Let  me  know 
88  quick  as  you  can."  In  answer  to  this 
letter  Braffett  wrote  to  Roberts,  in  part,  as 
follows:  "I  cannot  help  you  out  on  the  mort- 
gage suggestion.  •  *  ♦  I  can  extend  the 
forfeiture  iieriod  until  January  25,  1003,  but 
no  longer."  There  was  nothing  more  said 
or  done  by  either  of  the  parties  In  regard  to 
the  transaction  until  March  10,  190."),  when 
Braffett.  without  having  tendered  a  deed  or 
made  any  effort  to  perform  on  his  part,  wrote 
to  Roberts  as  follows:  "I  regret  to  be  com- 
pelled to  notify  you  that  In  pui-suance  of 
previous  notices  requiring  in  the  alternative 
the  payment  of  tiie  money  at  certain  specified 
dates  now  long  past  of  the  rescission  of  the 
sale  agreement  between  us,  and  I  have  sold 
the  Farnum  i>roi)erty  to  Mr.  W.  D.  Ste- 
phens." Giving  the  foregoing  i-orrespondence 
the  most  liberal  construction  of  which  the 
language  therein  contained  is  susceptible,  it 
falls  far  short  of  a  mutual  agreement  to 
rescind.  When  strli>pe<l  of  all  verl)iage  and 
redundant  matter,  the  correspoiuhnu-e.  on  the 
one  hand,  amounts  only  to  a  demand  on  the 
part  of  Braffett  for  his  money,  coupled  witii 
a  notice  that  unles,>(  it  was  in  bis  "hands"  on 
or  before  a  speitfled  date  he  would  rescind 
the  contract  of  sale  and  declare  a  forfeiture ; 
and,  on  the  other  luuid,  it  amounts  to  a  sim- 
ple request  made  by  Kolierts  for  an  extension 
of  time  only  to  pay  his  note.  This  so-called 
"mntnal  agreement"  to  i-escind  In  case  final 
payment  was  not  made  on  a  specified  date 
was  not  pleaded  as  a  defense.  It  Is  there- 
fore evident  that  neither  Braffett  nor  his 
counsel  regarded  the  oorrespoiuiewe  as  a 
mutual  agre<>ment,  which,  by  its  own  terms, 
rescinded  and  terminated  the  contract  of  sale 
when  Roberts  failed  to  make  final  payment 
In  accordance  with  Braffetfs  demand:  and 
It  is  also  apparent  that  the  trial  court  did 
not  so  view  it,  for  the  court  found,  not  that 
the  contract  had  been  mntuaily  rescinded, 
but  that  "the  plaintiff  was  guilty  of  laches 
and  such  lack  of  diligence  as  to  bar  him  of 


relief  In  this  action,  amounting  to  a  practical 
abandonment  of  the  contract." 

The  theory  that  there  was  an  aereement  to 
rescind  is  advanced  for  the  first  time  in  the 
concurring  opinion  written  by  Mr.  Justice 
FRICK — a  theory,  which,  as  I  read  the  rec- 
ord, Js  entirely  at  variance  with  the  facts. 
For  this  coiu-t  to  hold  that  there  was  any 
such  mutual  agreement  or  understanding  be- 
tween the  parties.  It  must  read  Into  the  cor- 
respondence referred  to  the  following  projv 
osltions:  First,  that  the  mutual,  concurrent, 
and  dependent  covenants  of  the  contract  of 
sale  were  eliminated  and  Independent  cove- 
nants substituted  therefor;  second,  that  as  a 
condition  precedent  to  receiving  a  deed  for 
the  property  Roberts  was  bound  to  pay  the 
balance  of  the  purchase  price  before  receiv- 
ing a  deed  to  the  property,  and,  in  case  of 
failure  on  his  part  to  make  the  payment  un- 
conditionally as  stated,  the  contract,  by  its 
own  terms,  would  lie  rescinded  and  terminat- 
ed, and  as  a  result  he  would  thereby  be  com- 
pelled to  surrender  the  property  to  Braffett 
without  having  any  of  the  purchase  money 
which  he  liad  paid  refunded,  and  without  re- 
ceiving any  remuneration  whatever  for  the 
outlays  he  had  licen  to  In  improving  the 
farm,  and  without  having  returned  to  him 
the  money  paid  for  taxes  and  for  costs  in 
litigating  the  water  right  coimected  with  the 
farm,  etc.  The  whole  course  of  conduct  of 
Roberts  since  tlie  correspondence  took  place 
shows  conclusively  that  he  did  not  view  the 
correspondence  In  that  light  nor  intend  it  to 
have  any  such  effect.  And  Braffetfs  letters, 
which  he  wrote  subsequent  to  January  25, 
1905,  also  conclusively  shows  that  he  did  not 
construe  the  correspondence  referred  to  as 
a  mutual  agreement  to  rescind.  In  his  let- 
ter of  March  19,  1005,  be  says:  "I  regret  to 
be  compelled  to  notify  you  that  in  pursuance 
of  previous  notices  (not  of  previous  mutual 
agrcH^meut  or  understanding)  requiring  in  the 
alternative  the  payment  of  the  money  at  cer- 
tain dates  now  long  past  or  a  rescission  of 
the  sale  agreement  between  us,"  etc.  And 
again.  May  1,  1005,  in  a  letter  to  Roberts  he 
says:  "X'ursuant  to  my  notice  given  you 
sometime  ago  rescinding  negotiations  (not 
pursuant  to  any  mutual  agreement  or  under- 
standing) I  heg  to  return  herewith  your  note 
for  $150  *  *  *  no  part  of  which  has  been 
paid  and  the  payment  of  which  was  by  my 
notice  of  rescission  of  said  contract  waived." 

There  Is  another  feature  connected  with 
these  demands  made  by  Braffett  for  his 
money  that  merits  consideration,  and  which, 
as  1  view  the  case,  conclusively  shows  that 
Braffett  himself  defaulted,  and  therefore  he 
could  not  rescind  the  contract.  The  letters 
in  which  he  demanded  payment,  and  in 
which,  it  is  claimed,  he  made  time  of  the 
essonae  of  the  contract,  were  written  from 
Salt  Lake  City,  where  he,  at  the  time,  resid- 
ed. In  one  of  these  letters  lie  says:  "Please 
take  notice  that  unless  this  money  is  in  my 
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hands  bjr  Jannarjr  15,  •  •  •  I  wUl  de- 
clare a  forfeiture  and  reaclBBton  of  the  whole 
acreement,"  etc.  Now,  the  contract  of  sale 
waa  to  be  performed  at  Seofleld,  Carbon 
county,  and  It  will  be  observed  that  In  nei- 
ther of  hla  letters  did  Braffett  say  that  he 
would  be  at  Seofleld  to  receive  his  money 
and  carry  out  his  part  of  the  agreement,  nor 
did  he  designate  any  person  to  whom  Rob- 
erts conld  pay  the  money,  get  his  note  and 
receive  a  deed  to  the  land.  Therefore  I  think 
tb»  only  reasonable  deduction  that  can  be 
drawn  from  the  letters  written  by  Braffett 
In  which  he  demanded  payment  Is  that  the 
demand  was  for  the  payment  of  money  in 
Salt  Lake  City,  not  at  Seofleld,  where  the 
contract  was  to  be  performed.  This  con- 
clusion la  further  borne  out  by  the  fact  that 
It  was  not  shown  at  the  trial,  nor  was  there 
any  claim  made,  that  Braffett  was  at  Seo- 
fleld on  the  day  when  final  payment  was  to 
be  made,  JTanuary  25,  1905,  to  receive  his 
money  and  to  perform  his  part  of  the  con- 
tract, or  that  he  either  left  or  deposited  a 
deed  at  Seofleld  to  be  delivered  to  Roberts 
on  payment  by  him  of  the  balance  of  the 
purchase  price.  Now  It  most  be  conceded 
that  Braffett  could  not  arbitrarily  change 
the  place  of  performance  of  the  contract  and 
put  Roberts  in  default  because  he  faiied  to 
comply  with  a  demand  made  for  money  at 
a  place  different  from  that  fixed  by  the  conr 
tract 

In  the  discussion  of  this  case  and  In  the  ap- 
plication of  legal  principles  to  the  questions 
Involved,  it  must  be  borne  in  mind  that  it 
is  not  a  case  where  the  vendee  has  refused 
to  proceed  further  under  the  contract  and 
has  signified  his  Intention  to  no  longer  be 
bound  by  its  terms,  thereby  relieving  the 
vendor  of  his  obligations  to  perform  or  offer- 
ing to  perform  his  part  of  the  contract,  but 
It  is  a  case  in  which  the  whole  course  of 
conduct  of  the  vendee  in  relation  to  the  trans- 
action since  he  entered  into  possession  of 
the  premises  shows  that  It  has  been  bis  in^ 
tention  all  along  to  ultimately  pay  for  the 
land  and  acquire  a  title  thereto.  In  the  opin- 
ion written  by  Mr.  Justice  STRAUP,  It  is 
said  that:  "The  evidence  further  shows  that 
until  plaintiff  deposited  the  money  with  the 
clerk  of  Carbon  county,  no  demand  or  re- 
quest had  been  made  by  him  for  a  deed,  nor 
did  the  defendant  ever  make  an  actual  ten- 
der." The  fact  Is  that  the  defendant  at  no 
time  made  any  kind  of  a  tender  whatever, 
either  actual  or  otherwise.  In  going  through 
the  record  in  this  case  we  look  in  vain  for 
any  evidence  which  tends  to  show  that  Braf- 
fett at  any  time  or  place  bad  a  deed  made 
out  ready  for  delivery  to  Roberts  upon  pay- 
ment by  the  latter  of  the  unpaid  purchase 
price  of  the  land.  In  fact,  so  far  as  the  rec- 
ord shows,  Braffett,  in  all  of  his  corre- 
spondence and  personal  Interviews  with  Rot>- 
erts  respecting  the  matter  in  controversy, 
never  mentioned  a  deed  but  once,  and  that 
waa  In  hla  letter  of  July  6,  1903;   and  the 


reference  therein  made  la  aa  ToHows:  '^ 
wish  yon  would  drop  me  a  line  and  Inform 
me  as  to  whether  you  desire  to  pay  the  note 
and  secure  the  deed."  This  was  not  a  ten- 
der, nor  In  any  sense  on  offer  to  perform. 
Ab  hereinbefore  stated,  the  contract  waa 
to  be  performed  at  Seofleld.  It  waa  not 
shown,  nor  is  it  claimed,  that  Braffett  was 
at  Seofleld  to  receive  the  money,  surrender 
the  note  and  deliver  to  Roberts  a  deed  to  the 
land;  nor  did  he  designate  any  person  at 
that  place  to  whom  Roberts  could  pay  the 
money  and  from  whom  be  might  take  up  his 
note  and  receive  a  deed  to  the  land.  There- 
fore Roberts  could  not  have  paid  the  money 
at  Seofleld  on  the  day  mentioned,  because 
OS  stated,  there  was  no  one  there  authoriz- 
ed to  receive  it  And  he  was  under  no  legal 
obligations  to  pay  the  money  at  any  place 
other  than  that  fixed  by  the  contract  True^ 
Roberts  had  agreed  to  pay  the  money  at  Seo- 
fleld on  the  date  mentioned,  and  Braffett, 
likewise,  had  agreed  to  surrender  the  note 
and  deliver  a  deed  to  Roberts  upon  payment 
of  the  money.  But  both  defaulted,  and  nei- 
ther of  them  was  there,  either  in  person  or 
by  representative,  to  carry  out  the  contract 
Therefore  neither  Roberts  nor  Braffett  waa 
in  a  position  to  rescind  and  terminate  the 
contract,  for  the  reason  that  neither  of  them 
had  tendered  performance.  In  other  words, 
by  failure  to  perform,  or  offering  to  perform, 
each  of  the  parties  waived  performance  of 
the  contract  on  that  date.  Van  C.tmpen  r. 
Knight,  63  Barb.  (N.  Y.)  205.  It,  therefore^ 
necessarily  follows  that  at  the  time  Roberta 
made  the  deposit  hereinbefore  mentioned 
with  the  clerk  of  Carbon  county  the  contract 
was  BtlU  a  valid,  alive,  and  subsisting  one. 
and  not  dead  as  suggested  by  Mr.  Justice 
FRIOE,  In  his  concurring  opinion.  Pomeroy, 
Con.  and  Spec.  Perf.  404,  405;  Leaird  ▼. 
Smith,  44  N.  T.  618;  Raymond  v.  San  Gabriel 
L.  &  W.  Co.,  53  Fed.  883,  4  C.  C.  A.  89. 

For  the  reasons  herein  stated,  I  am  of  the 
opinion  that  the  cause  should  be  reversed, 
with  directions  to  the  trial  court  to  enter 
Judgment  for  the  plaintiff  aa  prayed  for  in 
hla  complaint 


(16  Wyo.  a4) 
STATE  T.  PRBSSIiEK. 

(Supreme  Court  of  Wyoming.      Dec.  21,  190T.) 

1.  CaiuiNAL  Law  —  AppBAii— Recobu— Qdes- 
Tio?i  Prksrnted  fob  Rkview. 

Where  the  trial  court  on  its  own  motion 
Instructed,  on  &  question  in  a  criminal  case,  tlia 
Supreme  Court  on  exceptions  by  the  state  to 
the  refusal  to  give  a  charge  on  the  question 
will  assume  tliat  there  waa  evidence  justifying 
an  instruction  on  the  point ;  the  record  not 
containing  the  evidence. 

2.  Homicide— Ei,KMENT8  of  OmiNSK— Intbht. 

It  is  only  those  homicides  which  are  com- 
mitted in  the  manner  described  by  the  statute 
prescribing  punishment  therefor  that  are  crim- 
mal,  and  the  crime  does  not  consist  of  acts  alou'?, 
but  of  acts  coupled  with  intentions  animiiting 
minds  capable  of  xeason  and  reflection,  and  com- 
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preheoding  the  disHnction  between   right  and 
irroog. 

(Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig> 
vol.  26,  Homicide,  {  14.] 

8.  Same— MuBDEB  m  thi  First  DBaRSE— Bia- 

UENT8. 

Under  the  statute  declaring  that  whoever 
purjKjKely  and  with  premeditated  malice  kills  an- 
other is  guilty  of  murder  in  the  first  degree,  the 
intent  to  kill,  the  premeditation,  or  deliberation, 
and  malice  are  as  much  elements  of  the  crime 
as  the  act  of  killing;  and  each  must  exist  and 
be  established  beyond  a  reasonable  doubt  before 
a  conviction  can  be  tendered. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2C,  Homicide,  jjg  36-38.] 

4.  Cbiminal  I<a.w— Issues— Bcbden  of  Pboof. 

The  plea  of  not  guilt:^  in  a  criminal  case 
puts  in  issue  every  material  allegation  of  the 
information  or  indictment,  and  casts  on  the  pros- 
ecution the  burden  of  establishing  beyond  all 
reasonable  doubt  every  essential  element  of  the 
crime  charged ;  and,  it  on  a  consideration  of  the 
eridence  there  exists  a  reasonable  doubt  as  to 
the  existence  of  an^  one  of  such  elements,  ac- 
cused must  be  acqnitted. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  ||  720-722,  1267,  1268.1 

5.  Homicide— MvBDEB  m  the  Fibst  Dbobek — 
Sanity  of  Accused. 

Wh<'rp  the  charge  is  mnrder  in  the  first  de- 
gree and  the  killing  is  admitted  or  clearly  prov- 
en, tbe  burden  still  rests  on  the  prosecution  to 
prove  that  ihe  killing  was  done  purposely  and 
with  premeditated  malice,  and  a  failure  to  es- 
tablish either  beyond  reasonable  doubt  entitles 
accused  to  an  acquittal  of  that  degree  of  homi- 
cide, and,  to  prove  that  the  homicide  was  com- 
mitted purposely  and  with  premeditation,  it 
must  appear  that  the  accused  was  mentally  ca- 
pable of  forming  a  purpose  and  of  deliberation. 
(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Homicide,  S§  44,  279-283.] 

6.  Criminal  Law  —  Inbahitt  —  Burden  of 
Proof. 

The  rule  that  all  men  are  presumed  to  be 
sane  and  capable  of  understanding  the  nature 
and  consequences  of  their  acts  until  the  contrary 
appears  establishes  a  prima  facie  case  of  sanity, 
and,  when  tbe  right  to  a  conviction  is  challenged 
by  evidence  of  insanity  of  accused,  the  burden 
remains  with  the  prosecution  to  show  that  he 
was  criminally  responsible,  and  a  refusal  to 
charge  that  the  burden  is  on  accused  to  prove 
by  a  preponderance  of  the  evidence  that  he  was 
not  of  sound  mind  is  proper. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  §§  742-744.] 

Ray  H.  Pressler  was  prosecuted  for  mur- 
der in  the  first  degree,  and  the  prosecuting 
attorney  brings  exceptions  to  rulings  ou  in- 
structions.   Overruled. 

W.  E.  Mullen,  Atty.  Gen.,  Clyde  M.  Watts, 
County  and  Pros.  Atty.,  and  J.  B.  Dyer, 
Asst.  County  and  Pros.  Atty.,  for  the  State. 
T.  Blake  Kennedy,  for  defendant. 


BB.\RD,  J.  This  case  conies  to  this  court" 
under  the  provisions  of  sections  5378.  5379. 
5380,  and  5381  of  the  Revised  Statutes  of 
1809,  upon  exceptions  tnkeu  by  the  county 
and  prosecuting  attorney  to  the  ruling  of  the 
district  court  In  refusing  to  give  to  the  Jury 
certain  instructions  requested  by  the  prosecu- 
tion. 

The  facts  of  the  case,  as  shown  by  the  rec- 
ord, are:   That  the  defendant  was  charged  In 


an  Information  iaied  In  the  district  court  of 
Laramie  county  by  the  county  and  prose- 
cuting attorney  with  the  crime  of  murder  In 
the  first  degree.  At  the  proper  time  during 
the  trial  of  the  case  the  county  and  prose- 
cuting attorney  requested  the  court  to  In- 
struct the  Jury  as  follows:  "You  are  In- 
structed that  It  Is  a  presumption  of  law 
that  all  men  are  of  sound  mind ;  and  that  pre- 
sumption of  law  sustains  the  burden  of  proof, 
unless  It  is  rebutted  and  overcome  by  satis- 
factory evidence  to  the  contrary.  In  order  to 
overcome  the  presumption  of  law,  and  shield 
the  defendant  from  legal  responsibility,  the 
burden  is  on  him  to  prove,  to  the  satisfac- 
tion of  the  Jury,  by  a  preponderance  of  the 
whole  evidence  In  the  case,  that  at  the  time 
of  committing  the  homicide  he  was  not  of 
sound  mind."  And:  "You  are  Instructed  that 
every  man  Is  presumed  to  be  sane,  and  to  In- 
tend the  natural  and  usual  consequences  of 
his  own  acts.  As  the  law  presumes  a  man 
to  be  sane  until  the  contrary  is  shown,  I 
charge  you  that  the  burden  of  proving  in- 
sanity -as  a  defense  to  a  crime  Is  upon  the 
defendant  to  establish  by  a  preponderance  of 
the  evidence,  and,  unless  Insanity  Is  estab- 
lished by  a  fair  preponderance  of  the  evi- 
dence, the  presumption  of  sanity  must  pre- 
vail." The  court  refused  to  give  these  In- 
structions, to  which  ruling  exceptions  were 
taken,  and  the  court  on  Its  own  motion  In- 
structed the  Jury  as  follows:  "The  law  pre- 
sumes the  defendant  to  be  sane.  It  presumes 
all  men  to  be  sane,  till  tbe  contrary  is  shown. 
This  presumption  of  law  stands  until  It  Is 
met  and  overcome  by  the  evidence  In  the  case. 
This  evidence  may  come,  of  course,  as  well 
from  the  witnesses  for  the  state  as  the  wit- 
nesses for  the  defen.se;  and,  when  the  evi- 
dence Is  all  In,  the  Jury  must  be  satisfled,  in 
order  to  convict  the  prisoner,  not  only  of  the 
doing  of  the  acts  which  constitute  murder, 
but  that  they  proceeded  from  a  responsible 
agent,  one  capable  of  committing  the  offense. 
The  burden  Is  upon  the  state  to  prove  every- 
thing essential  beyond  -a  reasonable  doubt, 
and  that  burden,  so  far  as  the  matter  of 
sanity  Is  concerned.  Is  ordinarily  satisfac- 
torily sustained  by  the  presumption  that 
every  person  of  sufficient  age  Is  of  soimd 
mind  and  understands  the  nature  of  bis  acts. 
But,  when  the  circumstances  are  all  in  on 
the  one  side  and  on  the  other— K>n  the  one 
side  going  to  show  the  want  of  capacity,  on 
the  other  side  going  to  show  usual  Intel- 
ligence— when  the  whole  is  in,  the  burden 
rests  upon  the  state  to  prove  the  case  beyond 
a  reasonable  doubt.  And  if  the  Jury,  upon 
all  the  evidence,  have  a  reasonable  doubt 
whether  he  was  legally  capable  of  commit- 
ting crime,  then  It  is  your  duty  to  acquit  the 
defendant."  This  court,  being  of  the  opinion 
that  the  question  presented  should  be  decided 
upon  to  govern  In  similar  cases  which  may 
be  pending  or  which  may  hereafter  arise  in 
the  state,  allowed  the  bill  of  exceptions  to  be 
filed  under  the  provision  of  sections  5380  A^d 
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5381,  supra.  The  record  brought  to  this 
court  does  not  contain  the  evidence,  and 
therefore  the  only  question  to  be  determined 
Is  whether  the  court  should  have  given  the 
instructlonB  requested  under  any  provable 
state  of  facts  in  the  case.  The  court  having 
on  Its  own  motion  instructed  upon  the  ques- 
tion, we  may  assume  that  there  was  evidence 
In  the  case  which  authorized  an  Instruction 
on  the  point,  Inasmuch  as  the  decision  of  the 
question  cannot  aftect  the  Judgment  In  the 
case,  and  is  sought  for  the  purpose  of  de- 
termining tiie  rule  of  law  to  govern  in  the 
future,  and  for  a  due  and  uniform  adminis- 
tration of  the  criminal  law. 

In  criminal  cases,  where  the  defense  of 
insanity  Is  Interposed,  three  different  rules 
as  to  the  burden  of  proof  of  Insanity  have 
been  adopted.  In  a  few  jurisdictions  the 
rule  is  that  the  burden  rests  upon  the  de- 
fendant to  establish  his  ins.anlty  at  the  time 
of  the  commission  of  acts  charged  beyond 
reasonable  doubt  This  view  has  not  met 
with  much  favor;  the  overwhelming  weight 
of  authority  being  against  It  Another  rule, 
viz.,  that  the  burden  is  upon  the  defendant 
to  prove  Insanity  by  a  preponderance  of  the 
evidence,  has  been  adopted  by  tlie  courts  of 
last  resort  In  many  of  the  states,  and  is 
the  one  contended  for  by  the  attornej-s  for 
the  state  In  this  case,  and  they  have  cited  In 
their  brief  cases  from  the  states  of  Alabama, 
Arkansas,  California,  Georgia,  Iowa,  Ken- 
tucky,  Louisiana,  Maine.  Massachusetts,  Min- 
nesota, Missouri,  Nevada,  New  Jersey,  North 
Carolina,  Ohio,  Oregon,  Pennsylvania,  South 
(Carolina,  Rhode  Island,  Utah,  Virginia, 
Washington,  and  West  Virginia.  In  the 
states  of  Oregon  'and  Louisiana  the  matter  is 
regulated  by  statute.  The  third  rule,  viz.. 
that  the  burden  of  proving  the  sanity  of 
the  defendant  rests  ui)on  the  prosecution,  and 
that  it  must  do  so  beyond  a  reasonable  doubt 
in  order  to  convict,  or,  in  other  words.  If 
upon  ail  the  evidence  in  the  case  the  Jury 
entertains  a  reasonable  doubt  as  to  the  ftinity 
of  the  defendant  at  the  time  of  the  commis- 
sion of  the  act,  it  should  acquit,  is  the  rule 
adopted  in  the  states  of  Colorado,  Connecti- 
cut, Delaware,  Florida,  Illinois,  Indiana, 
Kansas.  Micliigan,  Mississippi,  Moutanii,  Ne- 
braska, New  Hampshire,  New  York,  Tonnes- 
see,  and  Wisconsin,  and  in  the  territories  of 
New  Mexico  and  Oklahoma,  and  also  by  the 
Supreme  Court  of  the  United  States.  We 
shall  not  attempt  a  review  of  the  numerous 
cases  on  the  subject,  but  shall  content  our- 
selves with  a  brief  statement  of  some  of  the 
reasons  for  our  conclusion. 

It  is  not  every  homicide  that  Is  criminal; 
but  only  those  which  are  comuiitto<l  in  the 
manner  described  in  tlie  statute  prescribing 
I)unishment  therefor ;  and  the  crime  does  not 
consist  of  acts  alone,  but  of  "acts  coupled 
with  Intentions  animating  minds  capaiile  of 
reason  and  reflection,  and  comprclieuding  the 
distinction  between  right  and  wrong."  When 
the  statute  declares  that  whoever  putvosoiy 


and  with  premeditated  malice  kills  any  hu< 
man  being  is  guilty  of  murder  in  the  first 
degree,  it  makes  the  purpose  or  Intent  to 
kill,  the  premeditation,  or  deliberation  and 
the  malice,  as  much  essential  elements  of  the 
crime  as  the  act  of  killing,  and  each  must 
exist  and  be  established  beyond  reasonable 
doubt  before  a  Jury  will  be  warranted  In 
convicting  the  defendant  of  that  degree  of 
murder.  In  People  v.  McCann,  10  N.  T.  58, 
69  Am.  Dec.  642,  it  Is  said:  "It  certainly 
is  true  that  sanity  is  the  normal  condition 
of  the  hiunan  mind,  and  in  dealing  with  acts, 
criminal  or  otherwise,  there  can  be  no  pre- 
sumption of  Insanity.  But  It  Is  not  true,  I 
think,  upon  a  traverse  of  an  Indictment  for 
murder,  when  the  defense  of  insanity  is 
interposed  and  the  homicide  admitted,  that 
the  Issue  is  reversed  and  the  burden  shifted. 
The  burden  Is  still  the  same,  and  it  still  re- 
mains with  the  prosecution  to  show  the  ex- 
istence of  those  requisites  or  elements  which 
constitute  the  crime;  and  of  these  the  In- 
tention or  malus  animus  of  the  prisoner  is 
the  principal.  *  *  •  It  Is  doubtless  true 
that,  when  the  killing  by  the  prisoner  is  es- 
tablished by  proof,  the  law  presumes  malice, 
and  a  sufficient  understanding  and  will  to 
do  the  act.  The  malicious  purpose,  the  de- 
pravity of  the  heart,  the  sufficient  under- 
standing and  will  mxist,  however,  actually 
exist.  They  are  each  of  them  as  much  of 
the  essence  of  the  crime  as  the  act  of  killing, 
The  rule  which  presumes  their  existence  is 
a  rule  of  evidence  and  nothing  else;  and, 
when  the  law  presunies  their  existence,  it 
recognizes  and  demands  their  presence  as 
essential  to  constitute  the  crime.  The  Jury 
nmst  conscientiously  l)elicve  they  exist,  or 
else  they  cannot  convict.  The  killing  of  a 
human  being  by  another  is  not  necessarily 
murder  or  manslaughter.  It  may  be  either 
extn.'!ai)le  or  JustiUable.  It  may  have  been 
eirected  under  either  of  those  conditions  re- 
ferred to  by  the  elementary  writers.  In  which 
tlie  will  does  not  Join  with  the  act ;  and  then 
It  Is  not  criminal.  We  must  be  careful  to 
distinguish  betweeii  what  constitutes  proof, 
including  those  presumptions  which  the  law 
regards  as  oiulvalent  to  proof  In  a  criminal 
case,  and  wliat  we  understand  by  the  burden 
of  proof.  By  onus  proitandi,  I  understand, 
is  meant  the  obligation  lmi)osod  ui)on  a  party 
who  Alleges  the  existence  of  a  fact  or  thing 
necessary  In  the  prosecntiim  or  defense  of  an 
action  to  establish  It  by  proof.  It  may  be 
proved  by  the  i)roductIou  of  evidence  in  the 
usual  way;    or  tlie  law.  under  certain  clr- 

•cum«tanc<»s,  in  certain  cases,  may  presume 
its  existence  wltliout  pi-oof.  But  It  is  never- 
theless a  part  of  the  c-nse  of  the  party  who 
alleges  Its  existence,  and  to  l»e  made  out  be- 
yond any  reasonable  doubt.  Whenever  it 
may  l)e  presumed  to  exist,  In  the  absence  of 
proof,  tlie  presumption  may  be  rei)elled  and 

•  overcome  by  evidence ;  and,  wlienever  the 
re|ielling  proof  leaves  the  fact  to  be  estab- 
lished iu  doubt  and  uucurtainty,  the  party 
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making  the  allogatton  !s  the  sufferer,  and  not 
hts  adversary.  Sound  memory  and  discre- 
tion at  the  time  of  the  killing  la  oftentimes 
the  only  material  question  upon  the  trial  of 
iin  Indictment  for  murder.  They  are  es- 
sential elements  of  the  crime,  to  be  estab- 
lished upon  the  trial  as  a  part  of  the  case  of 
the  prosecution."  That  the  burden  of  proof 
In  a  criminal  case  rests  upon  the  prosecution 
to  prove  every  essential  element  constituting 
the  crime  charged  and  that  this  burden  never 
shifts  to  the  defendant  was  held  in  Trum- 
bull v.  Territory,  S  Wyo.  280,  21  Pac.  1081, 
6  L.  B.  A.  384.  The  charge  In  that  case  was 
murder  in  the  first  degree,  and  the  court  In- 
structed the  Juo'  a*  follows:  "If  you  find 
the  killing  to  have  been  proved,  and  that  de- 
fendant did  the  killing,  if  the  prosecution  baa 
failed  to  prove  deliberation  and  premedita- 
tion beyond  a  reasonable  doubt,  the  law  pre- 
sumes such  killing  to  be  murder  in  the  sec- 
ond degree.  In  the  absence  of  any  fmrther 
evidence.  The  burden  then  falls  upon  the 
defendant  to  show  either  that  such  killing 
was  Justifiable  or  excusable,  or  that  it  was 
attended  by  such  facts  as  would  limit  such 
killing  to  the  crime  of  manslaughter."  In 
commenting  upon  that  Instruction,  Com,  J., 
said :  "The  subsequent  part  of  the  charge — 
The  burden,  then,  falls  upon  the  defendant 
to  show  either  that  such  killing  was  justifi- 
able or  excusable,'  etc. — is  in  line  with  the 
Idea  first  announced.  *  •  ♦  But,  If  the 
defendant  is  presumed  to  be  innocent  until 
bis  guilt  is  established,  and  if  the  prosecutor 
must  prove  every  material  allegation  of  the 
Indictment — every  element  of  guilt — beyond 
a  reasonable  doubt,  before  he  can  ask  for  a 
conviction,  how  can  the  burden  of  proof  upon 
any  question  ever  fall  upon  the  defendant? 
If  the  burden  is  ever  upon  him,  it  Is  the 
burden  of  proving  what?  His  Innocence  of 
the  crime  charged  or  his  Innocence  of  some  el- 
ement essential  to  constitute  the  crime  charg- 
ed. But,  unless  the  prosecutor  established 
every  such  element  beyond  reasonable  doubt, 
the  defendant  must  be  acquitted.  •  *  • 
The  doctrine  that  the  burden  never  falls  up- 
on the  defendant  does  not  arise  in  favorem 
vltiB,  or  out  of  any  pity  or  sympathy  for  the 
prisoner,  but  it  arises  out  of  the  nature  of 
what  the  sovereign  power  voluntarily  under- 
takes to  do  before  it  will  ask  a  conviction 
for  crime  at  the  liands  of  a  Jury." 

The  plea  of  "not  guilty"  in  a  criminal  ac- 
tion puts  in  issne  every  material  allegation 
of  the  indictment  or  information;  and,  like 
a  general  denial  in  a  civil  action,  casts  tlie 
burden  of  establishing  the  facts  necessary  to 
c<mvict  npon  the  prosecution.  The  apparent 
— ^more  than  real — difference  in  the  rules, 
we  think,  arises  from  a  confusion  of  the  rule 
In  civil  and  in  criminal  cases.  In  the  former, 
under  a  general  denial,  the  plaintiff  will  re- 
cover unless  his  evidence  is  met  and  over- 
come t^  evidence  of  equal  or  greater  weight ; 
and,  if  the  Jury  believes  from  a  consideration 
of  all  of  the  evidence  in  the  case  tiiat  the 


preponderance,  however  slight.  Is  In  favor 
of  the  plaintiff,'  he  will  be  entitled  to  a  ver- 
dict. But  in  criminal  cases,  in  order  to  con- 
vict, the  prosecution  is  required  to  prove 
every  material  allegation  of  the  indictment 
or  information — every  essential  element  of 
the  crime  charged — not  only  by  a  preiionder- 
ance  of  the  evidence,  but  to  the  satisfaction 
of  the  Jury  beyond  a  reasonable  doubt.  And 
if,  upon  consideration  of  all  of  the  evidence 
in  the  case,  there  exists  in  the  mind  of  the 
Jury  a  reasonable  doubt  as  to  the  existence 
of  any  one  or  more  of  those  essential  ele- 
ments which  must  be  proven  to  render  the 
act  criminal,  the  defendant  is  entitled  to  the 
benefit  of  that  doubt,  and  should  be  acquitted. 
For  instance,  where  the  charge  is  murder  in 
the  first  degree,  and  the  killing  is  admitted> 
or  clearly  proven,  the  burden  still  rests  up- 
on the  prosecution  to  prove  that  such  killing 
was  done  purposely  and  with  premeditated 
malice ;  and  a  failure  to  establish  either  be- 
yond reasonable  doubt  will  entitle  the  de- 
fendant to  an  acquittal  of  that  degree  of 
crime.  In  order  to  prove  that  the  homicide 
was  committed  purposely  and  with  premedi- 
tation, it  must  necessarily  appear  that  the 
defendant  was  mentally  capable  of  forming 
a  purpose  and  of  deliberation.  And  It  is  In 
such  a  case  that  the  rule  of  law  that  all 
men  are  presumed  to  be  sane  and  capable  of 
uuderstanding  the  nature  and  consequences 
of  their  acts,  until  the  contrary  is  shown, 
applies.  It  is  a  rule  of  evidence,  and  as 
sanity  is  the  normal  condition  of  the  hnman 
mind,  that  condition  Is  presumed,  in  the 
first  instance,  to  exist,  and  has  the  force  of 
evidence  sufficient,  if  uncontradicted,  to  es- 
tablish the  sanity  of  the  defendant  That  is, 
it  makes  a  prima  facie  case,  and  nothing 
more;  and,  when  the  right  to  a  conviction 
is  challenged  by  evidence  in  the  case  tending 
to  show  the  insanity  of  the  defendant  at  the 
time  of  the  homicide,  the  bnrden  does  not 
shift,  but  still  rests  with  the  prosecution  to 
show  that  the  defendant  was  criminally  re- 
sponsible. That  seems  to  be  the  most  rea- 
sonable mle,  and  it  is  well  stated  by  the 
author  of  the  article  on  Insanity,  In  16  Bnc. 
Law  (2d  Bd.)  617,  as  follows:  "The  rule, 
however,  which  seems  to  be  best  supported 
by  reason  and  perhaps  by  authority,  and 
which  is  certainly  growing  In  favor,  is  that 
the  presumption  that  all  men  are  sane  until 
evidence  of  the  conti-ary  appears  has  filled 
its  mission  when  it  has  relieved  the  prosecu- 
tion of  the  necessity  of  proving  the  prisoner's 
sanity  in  the  first  Instance;  and,  if  in  the 
progress  of  the  trial  proof  is  adduced  by 
either  side  tending  to  show  the  insanity  of 
the  accused.  It  then  devolves  on  the  prosecu- 
tion to  prove  beyond  a  reasonable  doubt 
every  element  of  the  crime,  including  the 
sanity  of  the  prisoner,  because  the  legal  pre- 
sumption of  his  innocence  ought  to  shield 
him  from  punishment,  unless  it  is  clearly 
shown  that  he  possessed  sufficient  reason  to 
form  a  guilty  latent."    It  Is  difficult  to  under- 
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stand  how  a  Juror  could  say  that  be  was 
satisfied  beyond  a  reasonable  doubt  that  an 
act  was  committed  purposely  and  with  pre- 
meditated malice,  when  at  the  same  time 
there  existed  in  bis  mind  a  reasonable  doubt 
as  to  the  ability  of  the  one  charged  to  either 
form  a  purpose  or  to  deliberate  upon  an  act 
he  was  about  to  commit. 

We  are  of  the  opinion  that  the  instructions 
requested  by  the  county  and  prosecuting  at- 
torney were  properly  refused,  and  that  the 
Instruction  as  given  by  the  court  quite  clearly 
and  fairly  presented  the  law  of  the  case  on 
that  point  to  the  jury. 

POTTER,  C.  J.,  and  SCOTT,  J.,  concur. 


STUBLING  V.  WILSON  et  al. 

(Supreme  Court  of  Oregon.     Dec.  17,  1907.) 

Appbai— Bonds— LiABiLiTT. 

B.  &  C.  Comp.  {  twO,  provides  that  an  un- 
dertaking on  appeal  shall  be  to  pay  all  damages 
and  costs  awarded  on  the  appeal,  but  that  in 
various  cases  the  undertalcing  shall  not  stay 
proceedings,  unless  it  further  provides  for  pay- 
ment of  the  judgment  as  affirmed.  Section  551 
provides  that,  when  an  appeal  is  perfected  with 
an  undertaking  for  the  appeal  only,  "proceed- 
ings shall  be  stayed  as  if  the  further  undertak- 
ing thereof  had  been  given."  In  a  creditors' 
suit  to  uncover  property  that  bad  been  placed 
beyond  the  reach  of  an  execution  based  on  a 
judgment  which  plaintiff  had  recovered  against 
defendants,  defendants  appealed  from  a  decree 
against  them,  and,  though  the  decree  was  not 
within  section  550,  the  appeal  bond  was  condi- 
tioned that  the  obligors  would  abide  by  the  de- 
cision of  the  Supreme  Court,  and  satisfy  the 
judgment  and  decree  so  far  as  affirmed.  Held. 
that  the  surety  on  the  bond  on  affirmance  of 
the  decree  was  only  liable  for  costs  in  both 
courts  in  the  creditors'  suit. 

Motion  to  recall  mandate. 

For  original  opinion,  see  90  Pac.  1011. 

EAKIN,  J.  Defendants  by  this  motion  seek 
to  have  the  mandate  recalled  for  the  reason 
that  the  decree  of  this  court  Is  rendered 
against  defendants  and  8.  D.  Fletcher,  the 
surety,  upon  their  undertaking  on  appeal  for 
recovery  of  the  amount  of  the  Judgment  in 
the  case  of  Stubllng  v.  Frank  Wilson  and 
Jeff  Neal,  90  Pac.  1011.  The  undertaking  on 
appeal  provides,  among  other  things:  "They 
will  abide  by  the  decision  of  the  Supreme 
Court  and  satisfy  said  Judgment  and  decree 
so  far  as  affirmed  by  the  appellate  court." 
But,  notwithstanding  the  terms  of  the  under- 
taking, it  does  not  require  more  of  the  surety 
thereon  than  a  compliance  with  the  terms 
of  the  decree  of  the  lower  court,  so  far  as  it 
is  affirmed. 

Tlie  suit  does  not  seek  to  enforce  the  Judg- 
ment in  the  case  of  Stubling  v.  Wilson  and 
Keal,  but  Is  a  creditors'  suit  to  uncover  prop- 
erty that  has  been  put  out  of  the  reach  of  an 
execution  Issued  against  the  property  of  Frank 
Wilson,  viz.,  to  cancel  a  deed  executed  by 
Frank  Wilson  to  Fred  Wilson,  that  the  prop- 
erty conveyed  thereby  may  be  made  avail- 


able to  plaintiff  In  the  satisfaction  of  bis 
Judgment  against  Frank  Wilson;  and  In  this 
suit  plaintiff  Is  not  entitled  to  have  Judgment 
for  the  debt,  and  It  was  not  so  entered.  This 
suit  is  not  one  that  requires  a  q;)eclal  under- 
taking to  stay  execution  under  B.  &  C.  Comp. 
i  550,  and  is  not  included  in  any  of  the  sub- 
divisions thereof.  Section  551,  Id.,  provides 
that  "In  cases  not  provided  for  In  such  subdi- 
vislwis  [of  section  550],  when  an  appeal  is 
perfected,  with  an  undertaking  for  the  appeal 
only,  proceedings  shall  be  stayed  as  if  the 
further  undertaking  thereof  had  been  given." 
This  case  comes  within  that  provision.  TUB 
appeal  does  not  stay  execution  in  the  law 
action,  but  only  in  this  suit,  and  this  under- 
taking protects  plaintitt  In  the  enforcement 
of  all  the  provisions  of  the  decree  of  the  low- 
er court,  which  has  no  refoence  to  the  pay- 
ment of  the  debt  in  the  law  action.  The 
undertaking  In  this  salt  created  a  ilablUty 
against  the  surety  only  for  the  costs  of  the 
lower  court  and  of  this  court ;  and  the  man- 
date should  be  recalled  and  modified  accordr 
ingly. 
The  motion  is  allowed. 


KRAUSE  V.  OREGON  STEEIj  CO. 

(Supreme  Court  of  Oregon.    Dec.  17,  190T.) 

Appeal  and  Eebob  —  Amenduent  of  Man- 
date, 

The  Supreme  Court  has  power  after  the 
term  to  recall  the  mandate  to  correct  a  mispri- 
sion of  the  derk,  settle  the  cost-bill,  or  to  de- 
termine any  other  matter  relating  to  its  enforce- 
ment, but  not  to  qualify  or  modify  that  which 
the  court  has  once  finally  determined.  ■ 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  3,  Appeal  and  Error,  |  47223.] 

Appeal  from  Circuit  Court,  Clackamas 
County;    T.  A.  McBrlde,  Judge. 

Motion  to  recall  mandate.  Motion  denied. 
For  original  opinion,  see  77  Pac.  833. 

See  01  Pac.  442. 

Williams,  Wood  &  Llnthlcum,  for  appel- 
lant   C.  M.  Idleman,  for  respondent 

E.VKIN,  J.  This  suit  was  commenced  No- 
vember 6,  1807,  (or  the  purpose  of  enjoining 
defendant  from  maintaining  a  dam  in  the 
Tualatin  river.  The  decree  of  the  lower 
court  therein  was  affirmed  by  this  court  on 
August  15,  1904  (Krause  v.  Oregon  Steel  Co., 
45  Or.  378,  77  Pac.  833).  The  decree  of  the 
lower  court  provides  that  the  dam  be  abated, 
"save  and  except  that  portion  thereof  which 
extends  from  the  lowermost  part  of  said  dam 
upwards  to  a  height  of  24  inches,  that  is  to 
say  »  •  *  excepting  the  lower  24  inches 
thereof  beginning  from  the  lowermost  por- 
tion thereof."  This  court  Coplnlon  by  Mr. 
Justice  Wolverton),  after  a  thorough  review 
of  the  evidence,  grants  a  similar  decree,  and 
It  Is  claimed  now  by  this  motion  that  the  de- 
cree of  the  lower  court  was  intended  to  per- 
.  mit  the  dam  to  be  maintained  to  such  height 
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as  would  raise  the  water  two  feet  above  low 
water.  The  fifth  finding  of  fact  by  the  lower 
court  !8  In  the  following  words:  "That  said 
dam  can  be  maintained  at  a  height  of  24 
Inches  above  the  lowermost  portion  thereof 
without  Injury  or  damage  to  the  lands  of 
plaintiff,  and  that  the  injury  above  mention- 
ed has  been  caused  by  erecting  and  maiutnln- 
Ing  said  dam  to  a  height  of  more  than  24 
inches  above  the  lowermost  portion  thereof." 
Thus  a  decree  for  a  dam  of  greater  height 
would  not  have  been  supported  by  the  find- 
ings. Mr.  Justice  Wolverton  finds  as  facts 
that  the  dam  was  built  of  sawed  timbers, 
12x12  Inches,  placed  one  above  the  other, 
and,  at  the  time  of  the  trial,  consisted  of 
three  tiers  of  such  timbers,  with  a  decking 
of  about  four  Inches,  and  that  this  created 
the  damage  complained  of ;  and  he  finds  that 
this  dam  wonld  create  some  rise  In  Rock 
Greek,  upon  which  plalutltrs  lands  are  sit- 
uated— from  a  foot  to  a  foot  and  a  half 
above  its  normal  condition — and  then  says: 
'"At  what  particular  height  it  can  be  main- 
tained without  Injuring  him  is  not  so  clear. 
Relatively  speaking,  a  two-foot  dam  would 
affect  Rock  Creek  but  slightly,  and  we  en- 
tirely agree  with  the  Judgment  of  the  learn- 
ed trial  court  that  it  ought  to  be  abated  to 
that  height  from  the  lowermost  portion  of 
the  bed  of  the  stream." 

Thus  It  will  be  seen  that  the  decree  re- 
duces the  dam  only  by  removing  from  It  one 
timber  and  the  decking  as  it  stood  at  the 
time  of  the  trial.  It  Is  also  plain  that  no 
change  can  be  made  In  the  decree  without  a 
retrial  of  the  suit;  nor  are  we  convinced 
.that  a  retrial  wonld  result  differently.  The 
supreme  court,  equally  with  other  courts,  is 
subject  to  the  mle  that  a  court  loses  juris- 
diction of  a  cause  hi  which  final  decree  has 
been  rendered,  by  lapse  of  the  term.  It  has 
power  after  the  term  to  recall  the  mandate 
to  correct  •  misprision  of  the  clerk,  settle  the 
cost-bill,  or  to  determine  any  other  matter 
relating  to  its  enforcement,  but  not  to  quali- 
fy or  modify  that  which  the  court  has  once 
finally  determined.  1  Black,  Judgments,  153, 
154;  Harvey's  Heirs  v.  Walt.  10  Or.  117; 
Dray  ▼.  Bloch,  29  Or.  347,  45  Pac.  772. 

The  relief  sought  here  Is  not  to  make  the 
entry  conform  to  the  decree  actually  render- 
ed, but  to  change  Its  substance  and  effect, 
and  Is  beyond  the  power  of  the  court;  and 
the  motion  to  recall  the  mandate  is  denied. 


ROOTS  ▼.   BORING  JtrNCTION  LUMBER 
CO. 

(Supreme  Court  of  Oregon.    Dec.  17,  1907.) 

1.  ApPEAi>-PABTiEa    Entxtued— Acceptance 
or  Benefits. 

Where  defendant.  In  a  suit  to  enjoin  the 
catting  of  timber  on  certain  land,  claims  under 
a  contract  with  plaintiff  alleged  to  give  the 
right  to  cut  all  the  timber  on  such  land,  and  the 
decree  enjoins  the  cutting  of  timber  under  12 
inches  in  diameter,  and  defendant  in  the  suit 


appeals,  he  will  not  be  deemed  to  have  accepted 
the  benefits  of  the  decree  so  as  to  preclude  an 
appeal  by  cutting  timber  over  12  inches  in  di- 
ameter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {  979.] 

2.  Same— PBOCEEnTNOB  fob  Appeal— Notice — 
Undertaking — Filing — Necessity. 

While  il  may  be  unnecessary  for  plaintiff 
who  takes  a  cross-appeal  to  file  a  separate 
transcript,  yet,  where  he  does  not  file  in  the 
appellate  court  either  his  notice  or  his  under- 
taking within  the  time  for  filing  the  transcript, 
the  court  acquires  no  jurisdiction  of  the  appeal 
and  need  not  notice  a  motion  to  dismiss  it. 

[Ed.  Note.— For  cases  in  point,  sec  Cent.  D^g. 
vol.  2,  Appeal  and  Error,  i  2214.] 

3.  TbESPASS— I*LEADISO— Sobplusage. 

Where  a  cause  of  action  to  recover  triple 
damages  for  the  cutting  of  timber  is  defectively 
framed  under  section  348,  B.  &  C.  Comp.,  au- 
thorizing such  action,  but  enough  Is  alleged  to 
constitute  a  cause  of  action  to  restrain  such 
cutting  OS  a  trespass  or  the  commission  of 
waste,  the  allegations  under  the  statutes  will 
be  treated  as  surplusage,  and  the  cause  retained. 

4.  Injunction— Waste— Tbespasb. 

E(]uity  will  interfere  to  restrain  a  trespass 
or  stay  waste  threatened  or  being  committed, 
where  the  acts  complained  of  amount  to  sub- 
stantial injury  or  destruction  of  the  estate  or 
will  cause  irreparable  damage  to  the  plaintiff, 
as  cutting  timber,  removing  ore,  and  the  like. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  $S  98-107.] 

5.  Apmsal— Review— Discbetion  of  Codb'T— 
Pleading. 

The  discretion  of  the  court  in  permitting 
the  filing  of  an  amended  reply,  after  portions  of 
the  origmal  reply  had  been  stricken  out  on  mo- 
tion, will  not  be  disturbed  on  appeal  in  the  ab- 
sence of  an  abuse  of  discretion,  and  the  failure 
to  file  an  affidavit  showing  why  such  amended 
reply  should  be  filed  is  not  evidence  of  an  abuse 
of  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {$  3825-38.33.] 

6.  Pleading— Reply— Depabtube. 

Where  a  complaint  alleges  the  unlawful 
cutting  of  timber,  and  the  answer  justified  its 
cutting  by  pleading  two  contracts,  setting  them 
out  in  legal  effect,  it  Is  not  a  departure  from 
the  cause  of  action  in  the  complaint  to  set  out 
the  contracts  in  full  in  the  reply. 

7.  Same— Issues,   Proof,  and  Vabiance. 

Where  a  complaint,  in  a  suit  to  restrain 
the  cutting  of  timber.  Is  framed  on  the  theory 
of  restraining  a  trespass  of  land,  and  plaintiff's 
evidence  showed,  not  an  unlawful  trespass,  but 
a  rightful  entry  and  the  commission  of  waste, 
a  motion  to  dismiss  the  complaint  was  properly 
denied,  since  the  relief  sought  was  substantial- 
ly the  same. 

8.  Loos  AND  Logging— Sales  of  Standing 

TiMBEB— CONTKACTS— COWSTBCCTION . 

Where,  at  the  time  that  a  contract  was 
entered  into,  providing  for  the  removal  of  all 
"saw  timber"  from  certain  land,  it  is  shown  that 
no  cord  wood  was  being  cut  on  the  land  or  in 
the  vicinity,  an  dthat  one  of  the  contracting 
parties  was  desirous  of  getting  the  timber  for 
nis  mill  and  intended  to  set  up  the  mill  near 
the  land,  and  the  other  parties  sold  him  the 
timber  with  that  in  view,  the  term  "saw  timber" 
shonld  be  construed  to  exclude  the  right  to  cut 
timber  for  cord  wood,  and  limited  to  timber 
suitable  for  being  manufactured  into  lumber  or 
other  mill  products ;  it  not  being  until  after  the 
Reason  of  operation  of  the  mill  that  defendant 
claimed  the  right  to  cut  other  timber, 

9.  Judgments— Res  .Judicata— Estoppel. 

An  owner  of  land  entered  into  a  contract 
to  sell  the  timber  thereon,  and  the  contract  was 
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thereafter  assigned.  Tlie  assignee  and  the  owner 
entered  into  an  agreement  modifying  such  con- 
tract, so  that  the  owner  had  the  right  to  cat 
all  timber  under  12  inches  in  diameter.  The 
contract  thoreafter  by  successive  assignments 
came  into  the  hands  of  a  corporation,  which 
brought  an  action  against  the  owner  for  the  re- 
moval of  timber  by  him,  and  judgment  went 
against  him.  from  whicli  he  did  not  appeal. 
Held,  in  an  action  by  the  owner  to  restrain  the 
unlawful  cutting  of  timber  tmder  12  inches  in 
diameter  by  the  corporation,  that  he  could  show 
that  the  contract  had  been  mo<lified  in  that  re- 
gard, iiud  thnt  the  judgment  against  him  was  not 
an  ostoinji'l  to  sot  up  such  modification,  though 
he  failed  to  allege  the  modification  as  a  defense 
to  that  suit, 

10.   IN.II-XCTION— TbESPASS— CUTTINQ    TIMBER 
I      — SiCiTICIENCY   OF  EVIDKNCB. 

lu  an  action  to  restrain  the  unlawful  cut- 
ling  of  timber,  evidence  considered,  and  held  suf- 
tici''Ht  to  show  that  a  contract  on  which  defend- 
ant relied  liad  been  modified  by  a  subsequent  one 
of  which  defendant  had  knowledge. 

Appeal  from  Circuit  Court,  Clackamas 
County:    T.  A.  McBride,  Judge. 

Suit  by  J.  W.  Hoots  against  the  Boring 
Juuctiou  Lumber  Company  to  restrain  the 
cutting  of  timber.  From  a  decree  for  plain- 
tiff, defendant  appeals.    AflSruied. 

Tills  is  a  suit  to  enjoin  and  restrain  the 
defendant  cori)oration  from  cutting  and  re- 
moving cord  wood  from  land  belonging  to 
plaintiff.  On  Jtme  28,  1902,  plaintiff  con- 
tracted to  sell  to  one  O.  A.  Palmer  all  the 
"saw  timber"  over  nine  inches  In  diameter 
on  certain  lands  belonging  to  him.  Including 
the  S.  ^  of  S.  W.  V*  of  section  31,  township 
1  S.,  range  4  E.,  In  Clackamas  county,  for 
$10  an  acre,  to  be  paid  In  installments ;  the 
last  payment  falling  due  March  1,  1004.  The 
timber  was  to  be  removed  within  five  years 
from  date  of  contract,  at  the  expiration  of 
which  time  I'almer  was  to  surrender  to  plain- 
tiff i>ossession  of  the  premises,  and  In  the 
meantime  relinquish  to  him  any  40  acres,  as 
soon  as  he  removed  the  timber  therefrom; 
and  plaintiff  reserved  the  right  to  take  any 
timber  e.xcept  saw  timber. 

On  July  21,  1902,  plaintiff  and  Palmer  en- 
tered into  another  contract,  by  which  plain- 
tiff sold  to  Palmer  "all  the  timber"  on  the 
N.  %  of  N.  W.  Vi  nud  W.  Vj  of  X.  E.  %  of 
section  (■>.  for  $1,2.")0,  payable  In  In.stallments, 
and  allowed  him  five  years  to  remove  nil  the 
timber  on  the  south  side  of  a  certain  creek 
running  through  such  laud,  and  six  years 
to  remove  that  on  the  north  side  of  said 
creek.  It  was  stipulated  and  agreed,  as  part 
of  the  contract,  that  land  from  which  the 
timber  had  been  removed  should  he  "turned 
over"  to  plaintiff  for  his  use,  subject  to  cer- 
tain rights  of  way  for  roads,  and  that  Palmer 
"win  take  and  remove  all  the  tiudier  that  he 
■wants  as  his  regular  work  of  removing  the 
timber  progress(>s,  and  that  he  will  not  leave 
Ix>rtions  of  timber  to  be  removed  at  any  later 
date."  In  case  he  failed  to  compl.v  with  the 
contract,  he  was  to  forfeit  all  his  rights 
thereunder,  and  the  timber  remaining  on  the 
land  was  to  be  and  remain  the  property  of 
Dialntlff.    At  the  time  these  contracts  were 


entered  Into,  Palmer  was  the  owner  of  a 
small  mill,  which  he  contemplated  moving 
and  setting  up  near  the  laud  In  question,  lie 
commenced  moving  bis  mill  soon  after  or 
about  the  time  the  contracts  were  executed, 
but  before  he  got  it  Into  operation  became 
flunnclally  embnrrasfled,  and  late  in  the  fall 
of  1902  assigned  and  transferred  It,  together 
with  all  his  interest  In  the  two  contracts  men- 
tioned, to  Fred  S.  Morris,  with  plaintiff's 
consent.  After  such  assignment,  and  on  De- 
cember 24,  1902,  Morris  and  plaintiff  entered 
into  an  agreement  by  which  the  terms  of  the 
above-mentioned  contracts  were  modified,  so 
that  Morris  was  to  pay  to  plaintiff  $20  an 
acre,  as  stumpage,  for  all  the  timber  author- 
ized to  be  taken  from  section  31  by  tlie  con- 
tract of  June  2S,  1902,  in  lieu  of  the  purchase 
price  stipulated  in  such  contract,  and  plaintiff 
was  to  have  the  right  to  cut  all  the  timber 
under  12  inches  In  diameter  on  the  land  de- 
scribed In  both  the  contract  of  June  28  and 
that  of  July  21,  1902,  with  the  right  to  enter 
upon  any  of  the  lands  mentioned  In  such  con- 
tract, as  soon  as  Morris  removed  the  timber, 
which  he  was  authorized  to  take  theretmder. 
There  were  .some  other  changes  In  the  orig- 
inal contract  not  material  here,  except  it  was 
agreed  that  they  were  not  to  be  assigned  to 
any  person,  except  Palmer,  without  plaintiCTa 
consent.  On  December  29,  1902,  Morris  and 
Palmer  entered  Into  an  agi-eemeut.  which, 
after  reciting  the  previous  assignment  by 
Palmer  to  Morris  of  the  two  Boot  contracts, 
and  the  conveyance  to  Alorrls  of  certain  real 
estate,  stipulated  that.  In  consideration  of 
such  ivuvcvance  and  assignment.  Morris  as- 
sumed and  agreed  to  pay  I'crtain  indebtedness 
of  Palmer,  including  the  purchase  price  of 
timber  mentioned  In  the  two  contracts,  and  to 
put  Palmer  lu  possession  of  tlie  sawmill 
property,  and  give  and  grant  to  him  "the 
right  to  cut  timber  from  any  and  all  of  said 
lands;  tlie  said  timi)er  to  be  cut  as  author- 
ized by  the  said  two  agrwments.  and  as  per- 
mitted by  that  certain  other  agreement  enter- 
ed into  by  the  said  ^Morris  and  the  said  J. 
W.  Boots  and  wife,  dated  December  24,  1902, 
and  it  being  understood  that  the  said  agree- 
ment between  said  Boots  and  wife  and  said 
Morris  is  personal  to  said  Morris,  and  that 
I'almer  may  avail  of  the  priviloges  conferred 
by  said  agreement,  only  so  long  as  he  ha.s 
possession  of  said  property,  under  the  said 
Jlorris  and  the  terms  hereof."  On  February 
19,  19();i,  I'almer  sold  to  one  Linton  an  un- 
dlvidiKl  one-half  Interest  in  his  sawmill  and 
logging  business  and  contracts,  and  Linton 
agreed  "to  assume  one-half  the  contract  ex- 
isting between  O.  .V.  Palmer  and  Fred  S.  Mor- 
ris." On  March  17,  l9(i:?.  Palmer  ami  Linton 
organized  the  defendant  c<irporatIon  and 
tninsferred  to  it  the  sawmill  and  business, 
together  with  the  contracts  referred  to,  and 
It  likewise  "  a.ssunied  and  agreed  to  carry  out 
the  contract  existing  between  O.  A.  Palmer 
and  Fred  S.  Alorris."  The  corporation  there- 
upon took  possession  of  the  mill  and  logging 
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business,  and  continued  to  operate  the  mill 
and  take  logs  and  timber  from  the  lands  of 
plaintiff  described  in  the  contracts  of  June 
28.  and  July  21,  1902,  until  about  the  Ist  day 
•of  March,  1905,  when  it  shut  down  the  mill, 
disposed  of  its  lo^tgiug  outfit,  and  ceased  its 
milling  and  lopRiug  operations.  Soon  there- 
after it  commenced  to  cut  and  manufacture 
•cord  wood  from  the  timber  remaining  on  the 
lands  dewribed  in  the  contracts  referred  to, 
■whereupon  a  dispute  arose  between  the  par- 
ties to  this  suit  concerning  their  respective 
rights;  plaintiff  contending  that  defendant 
had  exhausted  its  rights  under  the  contract 
■ot  June  28.  1902,  and  therefore  was  not  en- 
titled to  take  any  more  timber  from  section 
51.  and  that  under  the  contract  of  July  21, 
1902,  as  modified  by  the  Morris  contract  of 
December  24.  1903,  defendant  was  entitled 
to  no  timber  from  section  6,  except  "saw 
timber."  12  Inches  and  over  in  diameter, 
while  defendant  contended  that  It  had  a  right 
to  take  from  section  31  any  timber  not  under 
fl  inches  in  diameter,  and  to  manufacture  it 
Into  cord  wood  or  sawmill  product,  as  It 
might  see  proper,  and  that  it  had  a  right  to 
take  all  the  timber  on  the  land  described  in 
section  6,  regardless  of  its  size,  and  whether 
or  not  it  could  be  manufactured  into  lumber 
or  other  sawmill  product. 

Several  actions  and  suits  arose  out  of  these 
•controversies,  on  account  of  matters  arising 
prior  to  July  1,  1905,  and  on  November  15, 
1905,  plaintiff  commenced  this  suit  to  enjoin 
and  restrain  defendant  from  further  cutting 
•or  removing  cord  wood  from  his  lands,  and 
for  damages  for  wood  cut  since  the  first  of 
July  previous.  The  complaint,  after  alleging 
the  incorporation  of  defendant,  avers:  That, 
at  all  the  times  therein  mentioned,  plaintiff 
was  and  still  Is  the  owner  of  the  S.  %  of  S 
W.  %  of  section  31,  township  1  S.,  range  -' 
E.,  and  >'.  %  of  N.  W.  M  and  W.  Vs  of  N.  E. 
Vt  of  section  6,  township  2  S.,  range  4  E.  o." 
W.  M.,  in  Clackamas  coimty;  that  betweer 
the  1st  day  of  July,  1905,  and  date  of  filing 
the  complaint,  defendant  wrongfully  anc 
unlawfully,  and  without  authority  from  plain- 
tiff, entered  uiwn  the  lands  above  described 
and  did  wrongfully  and  unlawfully  cut  and 
remove  therefrom,  and  convert  to  Its  own  use, 
about  2.000  cords  of  wood,  belonging  to  plain- 
tiff, of  the  reasonable  value  of  $1,000,  to 
his  damage  in  that  sum ;  that  the  wood  was 
•cut  and  removed  by  defendant  without  any 
right  or  license  so  to  do,  and  on  account 
thereof  plaintiff  is  entitled  to  treble  damages 
as  provided  in  section  348,  B.  &  C.  Comp.; 
that  there  yet  remains  on  such  premises  a 
large  amount  of  growing  trees  and  timber, 
•suitable  for  cord  wood,  and  of  great  value  to 
plaintiff;  that  defendant  has  a  large  force 
of  men  and  teams  engaged  In  cutting  and 
hauling  the  trees  and  timber  from  such 
premises  and  converting  the  same  Into  wood, 
in  the  aggregate  amount  of  from  ,500  to  GOO 
cords  per  month,  and  Intends  to  and  will,  un- 
less restrained  by  au  order  of  the  court,  con- 


tinue to  cut  and  haul  such  timber,  and  there- 
by injure  and  destrc^'  the  value  of  plaintiff's 
estate,  and  lead  to  oppressive  litigation  and 
multiplicity  of  suits;  that  defendant  has  no 
property,  real  or  personal,  in  this  state  or 
elsewhere,  out  of  which  a  Judgment  could  be 
made  for  damages  complahied  of;  that  it  Is 
now,  and  has  been  for  several  years  last 
past,  insolvent;  that,  notwithstanding  the 
actions  theretofore  brought  in  this  court  and 
now  pending,  defendant  intends  to  and  will 
employ  every  dilatory  plea  and  device  to  post- 
pone the  hearing  of  said  actions  until  all  the 
timber  and  wood  on  the  premises  referred  to 
Is  cut  and  removed,  and  the  proceeds  con- 
verted to  defendant's  use  and  benefit,  to  the 
great  and  Irreparable  loss,  injury,  and  damage 
of  plaintiff;  that  plaintiff  has  no  plain, 
speedy,  or  adequate  remedy  at  law — wherefore 
he  prays  that  he  may  have  judgment  against 
defendant  for  treble  the  damages  sustained, 
and  an  injunction  restraining  It  from  fur- 
ther cutting  or  removing  wood  from  the 
land  described  in  the  complaint. 

Upon  the  filing  of  the  complaint,  a  pre- 
liminary injunction  was  Issued,  enjoining 
and  restraining  defendant  from  trespassing 
upon  the  premises  described  in  the  complaint, 
or  from  cutting  or  removing  wood  or  timber 
therefrom,  until  further  order  of  the  court. 
On  November  18,  1905.  defendant  filed  an  an- 
swer, in  which  It  admits  that  plaintiff  Is  the 
owner  of  the  lands  described  in  the  com- 
plaint, but  denies  that  be  is  or  has  since  Ju- 
ly 21,  1902,  been  the  owner  of  any  of  the 
timber  aa  the  land  described  as  being  In  sec- 
tion 0;  or  tlmt  he  has  been  the  owner  of  any 
of  the  saw  timber  over  nine  inches  in  diam- 
eter on  the  laud  located  in  section  SI,  since 
the  28th  of  June,  1902. 

For  a  further  and  separate  answer  to  that 
part  ot  the  complaint  charging  trespass  cr 
waste  on  the  land  situated  in  section  6,  it 
was  averred:  That  on  July  21,  1902,  plain- 
tiff, for  a  valuable  consideration,  sold  all 
the  timber  on  such  land  to  O.  A.  Palmer, 
with  full  right  to  remove  all  the  timber  on 
the  south  side  of  the  creek  that  runs  throug'a 
the  land,  within  five  years  from  date,  and 
on  the  north  side  of  the  cre^  within  six 
years;  that  Palmer  sold  and  assigned  a  one- 
half  Interest  in  the  contract  and  timber  to 
A.  .T.  Linton,  with  the  knowledge  and  consent 
of  plaintiff;  that  on  March  17,  19C0,  Palmer 
and  Linton  sold  and  assigned  the  contract 
and  timber  to  defendant  corporation  with  the 
full  knowledge  and  consent  of  plaintiff,  and 
ever  since  such  date  defendant  has  been  the 
owner  of  all  such  timber  and  engaged  in 
disposing  of  It  in  the  regular  course  of  Its 
business;  that  Palmer  and  his  assignee  have 
in  all  things  compiled  with  the  contract  be- 
tween him  and  plaintiff;  that  on  or  about 
February  1,  1905,  a  dispute  arose  between 
plaintiff  and  defendant  as  to  the  ownership 
of  the  timber  on  section  6,  and  to  settle  such 
dispute  defendant  commenced  an  action  at 
law  against  plaintiff  in  the  circuit  court  of 
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the  state  of  Oi-egon  for  Multnomah  county, 
In  which  it  alleged  the  maldng  of  the  c<»- 
tract  of  July  21,  1902,  between  Palmer  and 
Boot,  the  assignee  thereof,  to  defendant  cor- 
poration, its  ownership  of  all  the  timber  on 
the  land  referred  to,  and  that  on  or  about 
May  1,  1004,  plaintiff,  without  its  permission, 
wrongfully  went  upon  such  land  and  cut 
and  removed  therefrom  atwut  40  cords  of 
wood,  and  converted  the  same  to  his  own 
use,  to  its  damage  in  the  sum  of  $20,  and 
prayed  judgment  against  him  for  that 
amount;  that  plaintiff  answered  the  com- 
plaint denying  each  and  every  allegation 
thereof;  that  upon  the  issncs  thus  joined  the 
action  came  on  regularly  for  trial  on  March 
8,  1905.  before  the  court  without  intervention 
of  a  Jury;  that  the  court  found  the  allega- 
tions of  tbe  complaint  as  to  the  ownership  of 
the  timber,  to  be  true,  and  that  on  or  about 
May  1,  1904,  plaintiff  wrongfully  went  upon 
the  land  and  cut  and  removed  therefrom 
about  20  cord  of  wood  from  timber  belong- 
ing to  defendant  of  the  value  of  f  10,  and  ren- 
dered Judgment  against  him  for  that  sum, 
together  with  costs  and  disbursements;  that 
no  appeal  has  been  taken  from  such  judg- 
ment, and  it  has  become  final;  and  that  by 
reason  thereof  plaintiff  Is  now  estopped  to 
nliege  or  claim  ownership  or  title  to  any  of 
the  timber  on  the  land  described  in  section 
e.  The  answer  further  alleges  that  the  pres- 
ent suit,  so  far  as  it  relates  to  this  particu- 
lar tract  of  land,  was  began  maliciously  for 
the  purpose  of  damaging  defendant  and  to 
break  up  its  business,  that  it  has  a  large 
number  of  men  and  teams  employed  to  cut 
and  market  the  timber,  and  that  It  has  and 
will  suffer  a  very  large  amount  of  damage  if 
the  preliminary  injunction  Is  continued.  It 
then  alleges  the  commencement  of  a  suit  by 
plaintiff  against  defendant  to  reform  the 
contract  of  July  21,  1902,  and  tnac  sucli  suit 
is  still  pending  and  undetermined;  and,  al- 
so, the  commencement  of  an  action  at  law 
on  March  30,  1905.  by  plaintiff  against  de- 
fendant, and  that  such  action  Is  still  pending. 
For  a  further  and  separate  answer  to  that 
part  of  the  complaint  charging  trespass  or 
waste  on  the  land  described  In  section  31,  it 
is  alleged  that  on  June  28.  1902,  for  a  valua- 
ble consideration,  plaintiff  sold  to  O.  A.  Pal- 
mer all  saw  timber  on  such  land  over  nine 
Inches  In  diameter,  with  the  right  to  remove 
the  same  in  five  years  from  date;  that  Pal- 
mer sold  and  assigned  a  one-half  interest  in 
the  contract  and  timber  to  Linton,  and  on 
March  17.  1903.  he  and  Linton  sold  and  as- 
signed the  same  to  defendant  company,  with 
the  full  knowledge  and  consent  of  plaintiff, 
and  defendant  has  been  ever  since  that  date, 
and  is  now,  the  owner  of  the  timber  with 
the  full  right  to  remove  the  same;  that  de- 
fendant has  paid  for  all  the  saw  timber  on 
such  premises  over  nine  inches  in  diameter, 
and  is  now  engaged  in  cutting  and  removing 
the  same  In  the  regular  course  of  Its  busi- 
ness, and  does  not  Intend  to  cut  and  remove 


any  other  timber  than  such  as  Is  described 
In  the  contract  referred  to;  that  plalnttfl 
has  brought  numerous  actions  against  de- 
fendant for  treble  damages,  under  section 
.?48,  B.  &  C.  Oomp.,  for  cutting  this  saw  tim- 
ber, and  defendant  has  been  prcMuptly  de- 
fending such  actions,  and  has  not  unnecessarily 
delayed  the  same;  that  plaintiff  brought  this 
suit  for  the  sole  purpose  of  maliciously  in- 
flicting damages  upon  defendant;  that  It  is 
a  solvent  corporation  with  ample  funds  to 
pay  Its  debts;  that  It  has  a  large  force  of 
men  and  teams  engaged  In  cutting  and  re- 
moving timber  in  section  SI,  in  the  regular 
course  of  its  business;  and  that  it  will  be 
greatly  damaged  If  enjoined  and  restrt*.''ied 
from  proceeding  with  such  work. 

To  this  answer  plaintiff  filed  a  reply,  in 
which  he  denies  that  by  the  contract  of  July 
21.  1002.  he  sold  to  Palmer  all  the  timber  on 
the  land  In  section  6,  or  any  timber  on  said 
land,  except  under  and  by  virtue  of  a  cer- 
tain contract  In  writing  of  that  date,  the 
original  of  which  is  annexed  and  made  a 
part  of  the  answer,  and,  by  certain  amend- 
ments and  modifications  thereto,  that  the 
litigation  set  out  in  defendant's  answer  be- 
tween it  and  plaintiff  in  the  circuit  court 
of  .Multnomah  county  did  not  relate  to  any 
timber  or  wood  Involved  in  the  present  suit. 
It  also  denies  that  plaintiff  sold  to  Palmer 
all  the  saw  timber  on  land  described  in  sec- 
tion 31  over  nine  incites  in  diameter,  or  of 
any  diameter,  except  under  and  by  virtue  of 
a  certain  contract  and  bill  of  sale  dated 
June  28,  1902,  which  Is  annexed  and  made 
a  part  of  the  reply,  and  certain  amendments 
thereto.     For  a  furtlier  and  separate  reply. 

It  Is  alleged  that  on  the day  of , 

1{)()2,  Palmer  for  valuable  consideration  sold, 
assigned,  and  transferred  all  of  his  right, 
title,  and  Interest  In  the  two  contracts,  re- 
ferred to  In  defendant's  answer,  of  dates, 
respectively,  June  28  and  July  21,  1902,  to 
Fred  S.  Morris,  which  agreement  was  as- 
sented to  by  plaintiff,  and  Morris  is  now  the 
owner  of  the  contracts  and  all  Interest  there- 
in; that  after  such  assignment,  and  while 
Slorris  was  the  owner  of  such  contract  and 
all  Interest  therein,  be  made  and  entered  In- 
to a  contract  In  writing  with  plaintiff,  a  copy 
of  which  is  annexed  and  made  a  part  of  the 
reply,  by  which  certain  changes,  amend- 
ments, and  modifications  were  made  in  the 
contracts  l)etween  Palmer  and  plaintiff;  and 
that  all  wood  and  timber  described  in  plain- 
tlffa  complaint,  and  to  which  he  claims  own- 
ership. Is  his  property  under  and  by  virtue 
of  conditions,  reservations,  and  exceptions 
set  out  In  the  contracts  of  June  28  and  July 
21,  10(;2,  as  modified  by  the  Morris  contract 
of  December  24,  1902,  and  was  expressly  re- 
served to  plaintiff  under  and  by  virtue  of 
such  contracts. 

On  November  18,  1905,  the  preliminary  In- 
junction was  vacated  by  the  trial  court,  so 
far  as  it  relates  to  land  In  section  6,  and 
continued  In  force  as  to  the  other  land  de- 
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scribed  In  tbe  ooiiq;>laUit>  On  motion  of  de- 
fendant certain  parts  of  the  reply  were  there- 
after stricken  out,  and  defendant  permitted  by 
the  court  to  file  an  amended  reply,  wblch  la 
substantially  the  same  aa  the  original,  except 
that  it  alleges  that  defendant's  Interest  In 
the  contracts  or  agreements  of  June  28  and 
July  21,  1902,  were  acquired  subsequent  to 
and  subject  to  the  modifications  thereof  as 
made  by  Morris  and  plaintiff  on  December 
24,  1902;  that  under  and  by  virtue  of  the 
contract  of  June  28,  1902,  aa  so  modified, 
plaintiff  sold  only  the  saw  timber  on  the  land 
described  In  section  81  over  12  Inches  In  di- 
ameter, and  all  timber  tmder  that  diameter 
and  such  as  was  unsuitable  for  saw  logs  was 
to  remain  his  property ;  that  by  such  contract 
Palmer  and  his  assignee  agreed  to  relinquish 
and  surrender  to  plaintiff  any  40  acres  of  land 
described  In  the  agreement  as  soon  as  the 
timber  was  logged  off,  and  the  plaintiff  re- 
served the  right  to  enter  on  any  of  the  land 
described  in  the  ctrntract,  and  clear,  slash, 
fence,  or  grub  and  remove  any  or  all  timber 
except  saw  timber;  that  long  before  July  1, 
1906,  defendant  removed  all  saw  timber  from 
the  land  in  section  31,  and  surrendered  the 
possession  thereof  to  plaintiff ;  that  the  only 
timber  left  on  the  land  after  it  was  logged  off 
by  defendant  was  that  under  12  inches  in 
diameter,  or  such  as  was  decayed  or  unilt 
for  saw  timber,  and  which  defendant  left  on 
the  premises  as  its  logging  operations  prtH 
gressed;  that  under  the  contract  of  July  21, 
1902,  and  the  subsequent  modifications  thereof 
by  the  agreement  between  plaintiff  and  Mor- 
ris of  date  December  24,  1902,  plaintiff  only 
sold  the  saw  timber  over  12  Inches  in  di- 
ameter on  the  land  in  section  6,  and  axxix  con- 
tract contained  a  provision  that  Palmer  and 
his  assignee  'Vlll  take  and  remove  all  the 
timber  that  he  wants  as  his  regular  work  of 
removing  the  timber  progresses,  and  he  will 
not  leave  portions  of  the  timber  to  l»e  re- 
moved at  any  later  date";  that  long  before 
the  1st  day  of  July,  1906,  defendant  logged 
over  the  premises  in  section  6  and  removed 
all  the  saw  timber  thereof  and  such  as  it 
wanted  under  Its  contract,  and  thereupon  sur- 
rendered poBseesion  thereof  to  plaintiff ;  that 
all  the  cord  wood  and  timber  described  in 
plaintiff's  complaint  cut  by  defendant  on  sec- 
tion 6  was  cut  out  of  timber  under  12  Incties 
In  diameter  and  out  of  timber  unsuitable  for 
saw  logs,  all  of  which  was  reserved  to  plain- 
tiff under  the  agreements  referred  to;  that 
after  the  land  was  logged  off  by  defendant, 
and  the  saw  timber  removed  therefrom,  and 
after  it  bad  been  surrendered  to  plaintiff, 
defendant  again  re-entered  and  cut  and  haul- 
ed away  the  cord  wood  mentioned  in  the  com- 
plaint, which  was  and  is  the  property  of  plain- 
tiff under  and  by  virtue  of  bis  ownership  of 
the  land  and  the  provisions  of  the  contracts 
mentioned. 

Upon  the  Issues  thus  joined  the  cause  was 
tried,  and  after  a  personal  Inspection  of  the 
premises  the  court  held  and  found  that  the 


words  "saw  timber,"  as  used  In  the  agreement 
of  June  28,  1902,  under  which  defendant  cor- 
poration claims  the  right  to  timber  <»  section 
31,  was  Intended  to  and  did  mean  timber  fit 
and  suitable  for  sawing  into  lumber  for  com- 
mercial purposes ;  that  prior  to  the  1st  day  of 
July,  1905.  defendant  took  all  such  timber 
from  the  land  described  In  the  contract,  ex- 
cept from  a  strip  about  11  rods  wide  extend- 
ing across  the  east  end  of  the  S.  %  of  S.  W.  ^ 
of  such  section ;  that  the  contract  of  July  21, 
1902,  betwen  plaintiff  and  Palmer,  was  so 
modified,  after  the  assignment  thereof  to  Mor- 
ris, by  the  contract  of  December  24,  1902, 
between  plaintiff  and  Morris,  that  nothing 
passed  to  the  grantee  under  such  contract, 
except  timber  on  the  land  therein  described, 
12  inches  in  diameter  and  upwards;  that 
plaintiff  reserved  all  the  timber  under  that 
sise;  that  defendant  had  succeeded  to  the 
rights  of  Morris  under  such  contract  and  was 
entitled  to  take  thereunder  all  the  wood  and 
timber  12  inches  in  diameter  and  upwards, 
but  no  other ;  that  between  July  1  and  Novem- 
ber 15, 1905,  defendant  entered  upon  the  lands 
described  in  tlie  complaint  and  from  the  tim- 
ber on  section  31,  and  from  trees  and  timber 
less  than  12  Inches  in  diameter  on  section  6, 
cut  and  hauled  away  about  1,000  cords  of 
wood,  to  plaintiff's  damage  in  the  sum  of 
$850 ;  that  it  cut  on  section  31  and  left  on  the 
ground  a  large  quantity  of  trees  and  wood, 
the  property  of  plaintiff ;  that  it  also  cut  and 
converted  Into  cord  wood  on  section  6,  and 
mingled  with  other  wood  which  it  bad  a  right 
to  cut,  a  number  of  trees  of  less  than  12  in- 
ches In  diameter,  which  were  the  property 
of  plaintiff,  to  hla  damage  in  tlie  sum  of  |30 ; 
that  the  cutting  down  and  hauling  away  of 
trees  and  timber  on  aecti(m  6  less  than  12 
Inches  in  diameter  would  greatly  impair  and 
destroy  the  value  of  the  estate ;  that  defend- 
ant claims  the  rtght  and  was  engaged,  at  the 
time  of  the  commencement  of  the  suit  and 
the  rendition  of  the  decree,  in  cutting  and 
carrying  away  all  the  timber  on  section  6,  and 
all  trees  and  timber  on  section  81  over  9  in- 
ches In  diameter,  and,  unless  restrained  by 
order  of  the  court,  will  cut  and  remove  all 
such  timber  and  trees,  to  plaintiff's  great  and 
Irreparable  damage;  that  on  the  Ist  day  «f 
July,  1905,  plaintiff  was,  and  ever  since  has 
been,  entitled  to  all  the  trees  and  timber  on 
section  31  and  the  wood  cut  by  defendant  and 
remaining  thereon,  except  the  saw  timber  in 
the  strip  11  rods  wide  above  mentioned, 
and  of  all  timber  less  than  12  Inches  in  di- 
ameter on  section  6;  that  defendant  has  the 
right  to  take  from  the  land  In  section  6  the 
wood  already  cut  by  It  and  all  timber  and 
trees  of  the  diameter  of  12  Inches  and  up- 
wards, at  any  time  during  the  life  of  the 
contract,  but  that  it  has  no  right  to  take 
any  other  timber  from  such  land,  and  no 
right  to  take  or  remove  any  timber  or  wood 
whatever  from  section  31,  except  saw  timber 
from  the  strip  11  rods  wide  previously  men- 
tioned; and  that  plaintiff  was  entitled  to  a 
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judgment  against  defendant  for  $390  for  dam- 
age Bustained  by  its  wrongful  catting  and  re- 
moving timber  belonging  to  IiUn,  since  tlie 
Ist  of  July,  1905.  A  decree  was  tliereupon 
entered  accordingly,  and  defendant  perpetu- 
ally enjoined  and  restrained  from  taking  any 
wood  or  timber  from  section  31  and  any  tim- 
ber from  section  6  less  than  12  inches  In  di- 
ameter.  From  this  decree,  defendant  appeals. 

Balph  R.  Duuiway,  for  appellant.  U.  E. 
Cross  and  C.  U.  Dye,  for  respuudent 

BEAN,  C.  J.  (after  stating  the  facts  t.« 
above).  By  the  decree  from  which  this  ap- 
peal is  taken,  the  defendant  was  enjoined 
and  restrained  from  cutting  or  removing  any 
timber  or  wood,  whether  cut  or  otherwise, 
fnnn  section  31,  regardless  of  its  size,  qual- 
ity, or  dimensions,  except  the  saw  timber 
from  a  strip  11  rods  wide  along  the  east 
eai  ot  the  S.  %  of  S.  W.  14  of  such  section, 
and  It  was  also  enjoined  and  restrained  from 
cutting  or  removing  any  trees  or  timber  from 
section  6  under  12  inches  in  diameter;  but  i 
was  autlK>rized  and  permitted  to  take,  at 
any  time  during  the  life  of  the  contract,  all 
the  trees  or  timber  on  section  8,  12  inches 
and  upwards  in  diameter,  whether  suitable 
for  manufacturing  Into  lumber  or  not.  After 
the  rendition  of  the  decree,  defendant  con- 
tinned  to  cnt  and  manufacture,  into  cord 
wood,  trees  12  Inches  and  upwards  In  di- 
ameter from  the  laud  mentioned.  Plaintiff 
now  moves  to  dismiss  defendant's  appeal  on 
the  ground  that,  by  thus  continuing  to  cut 
and  remove  wood,  it  accepted  the  beneOts  of 
the  decree,  and  therefore  cannot  appeal  there- 
from. The  law  is  well  settled  that  a  party 
cannot  claim  the  benefit  of  a  Judgment  or 
decree,  and  at  the  same  time  appeal  from 
it  The  right  to  appeal  and  to  enjoy  the 
fruits  of  a  Judgment  or  decree  are  totally 
Inconsistent,  and  an  election  to  take  one 
course  Is  a  renunciation  of  the  other.  Moore 
v.  Floyd,  4  Or.  260;  Portland  Construction 
Co.  v.  O'Nell,  24  Or.  54,  32  Pac.  764;  Bush 
V.  Mitchell,  28  Or.  92,  41  Pac.  155.  But  the 
d^endont  In  cutting  and  removing  wood 
from  section  6  was  not  acting  under  the 
protection  of  the  decree  or  by  virtue  of  any 
rights  given  it  thereby,  but  under  a  contract 
with  the  owner  of  the  land.  The  plaintiff 
sought  by  this  suit  to  enjoin  it  from  taking 
any  trees  or  timber  under  12  inches  in  di- 
ameter and  any  timber  over  that  size,  except 
such  as  was  suitable  for  being  manufactured 
into  lumber.  The  court  granted  the  relief 
prayed  for  as  to  trees  under  12  inches  in 
diameter,  and  refused  it  as  to  all  over  that 
size,  thereby  leaving  defendant  to  proceed, 
80  far  as  such  timber  was  concerned,  as  if 
no  suit  had  been  brought. 

It  is  not  necessary  to  consider  what  de- 
fendant's situation  would  have  been  If  plain- 
tiff had  appealed  from  that  portion  of  the 
decree  refusing  to  enjoin  it  from  taking  or 
cuttipg  such  timber,  and  given  a  stay  bond. 


Tlie  record,  however,  does  not  disclose  that 
the  plaintiff  did  so  appeal,  although  it  wa» 
»aid  at  the  argiiment  that,  after  defendant's 
api>eal,  plaintiff  took  a  cross-appeal,  and  a 
motion  is  on  file  to  dismiss  such  cross-ap. 
peal.  No  notice  or  undertaking  on  such  ap- 
peal has  been  filed  in  this  court,  and  there- 
fore the  appeal,  if  taken,  has  never  been 
perfected.  While  it  may  not  be  nece-ssary 
where  both  parties  to  a  Judgment  or  decree 
appeal  to  file  s«i)nrate  transcripts,  it  cer- 
tainly Is  essential  that  the  ncrtlce  and  un- 
dertaking on  an  appeal  shall  l)e  filed  within 
the  time  provided  by  law  in  which  to  file 
•  transcript,  or  otherwise  this  court  does 
not  require  jurisdiction  of  the  appeal.  Since 
the  plaintiff  has  not  complied  with  this  rule, 
it  is  unnpces.sary  to  consider  the  motion  to- 
dismiss  his  appeal,  or  any  of  the  provisions 
of  the  decree  of  which  he  complains. 

Wo  pass  then  to  a  consideration  of  the 
questions  arising  on  defendant's  appeal.  It 
is  insisted  at  the  outset  that  the  court  Is- 
wlthout  Jurisdiction,  because  this  is  a  pro- 
ceeding, under  section  348,  B.  &  C.  Cbmp., 
to  recover  treble  damages  for  the  wrongful 
and  unlawful  cutting  of  timber  on  plaintiff's 
land.  The  reference  la  the  complaint  to 
section  348  and  the  allegations  attempting  to 
state  a  cause  of  action  under  such  section 
may  be  treated  as  surplusage,  as  was  done- 
by  the  trial  court,  and  enough  remain  to 
constitute  a  cause  of  suit  for  Injunction  to  re- 
strain a  trespass  or  the  commission  of  wa«te. 
It  is  alleged  in  the  complaint  that  plaintiff 
is  the  owner  of  certain  described  lands,  and 
that  there  is  growing  and  standing  thereon 
a  large  quantity  of  trees  and  timber  suit- 
able for  cord  wood  of  great  value  to  plaintiff;, 
that  between  certain  dates  defendant  wrong- 
fully and  unlawfully  entered  upon  such 
lands  and  cut  and  removed  therefrom  2,000 
cords  of  wood;  that  it  has  a  large  force  of 
men  and  teams  engagred  in  catting  and  haul- 
ing timber  and  wood  from  such  premises, 
and  threatens  to  and  will,  unless  restrained, 
remove  the  wood  and  timber  therefrom  to  the- 
irreparable  injury  of  plaintiff's  estate,  and 
to  his  great  damage.  These  are  facts  sufll- 
cient  for  injunctive  relief,  for  the  rule  Is- 
firmly  established  In  this  state  that  a  court 
of  equity  will  interfere  to  restrain  a  tres- 
pass or  stay  waste,  threatened  or  being  com- 
mitted, when  the  acts  complained  of  go  to- 
the  substantial  injury  or  destruction  of  the 
estate  or  will  cause  Irreparable  damage  to 
the  plaintiff,  such  as  cutting  timber,  remov- 
Int;  ore,  and  the  like.  Allen  v.  Dunlap.  24 
Or.  229,  33  Pac.  675;  Mendoihall  v.  Water 
Co.,  27  Or.  38,  30  Pac.  399;  Sheridan  v.  Mc-- 
Mullen,  12  Or.  150,  6  Pac.  49T;  Smith  t. 
Gardner,  12  Or.  221,  6  Pac.  771,  53  Am.  Rep. 
842;  Elliott  v.  Bloyd,  40  Or.  326,  67  Pac. 
202.  Allen  v.  Dunlap,  supra,  was  a  suit  to 
enjoin  a  trespass  on  a  mining  claim.  Ob- 
jection was  made  to  the  Jurisdiction  of  the 
court,  but  Mr.  Justice  Lord,  says;  "The  gen- 
eral rule  that  a  court  of  equltjt  will  refuse- 
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to  take  Jurlsdlrtlon  and  award  even  a  tem- 
porary Injunction,  In  cases  of  a  mere  tres- 
pass, Is  conceded;  but  there  Is  an  establish- 
ed exception  In  cases  of  mines,  timber,  and 
the  like.  In  which  an  injunction  will  be  grant- 
ed to  restrain  the  commission  of  acts  by 
which  the  substance  of  an  estate  Is  Injured, 
destroyed,  or  carried  away.  In  such  case, 
the  Injnry  l>elui;  Irreparable  or  difficult  of 
ascertainment  In  damages,  the  remedy  at 
law  Is  Inadequate."  Alendenhall  t.  Water 
Co..  supra,  was  a  suit  to  enjoin  the  defendant 
from  taking  possession  of  land  belonging 
to  plaintiff,  and  cutting  timber  and  enlar- 
ging a  ditch  thereon,  and  the  court  sustained 
the  suit  and  granted  the  injunction.  In  tbat 
case  Mr.  Justice  Moore,  after  quoting  from 
Smith  V.  Gardner,  supra,  said:  "In  the  case 
at  bar  the  evidence  shows  that  the  defend- 
ant threatened  to  widen  the  ditch  beyond 
tbe  limits  of  its  right  of  way,  and  throw  the 
material  taken  therefrom  upon  plaintiff's 
land;  to  construct  and  maintain  a  dam,  the 
backwater  from  which  would  destroy  the 
ford  used  by  the  plaintiff  and  her  husband; 
and  to  cut  and  destroy  timber  growing  along 
the  banks  of  tbe  ditch  outside  of  the  right 
of  way.  The  injury  complained  of  is  more 
than  a  mere  trespass;  It  goes  to  the  de- 
struction of  plaintiff's  estate."  Sheridan  v. 
McMuIlen  was  a  snlt  by  a  landlord  against 
bis  tenant  to  enjoin  him  from  cutting  timber 
on  leased  premises.  The  jurisdiction  of  a 
court  of  equity  was  challenged  on  the  ground 
that  plaintiff's  remedy  was  by  an  action  at 
law  for  damages,  but  Mr.  Justice  Lord  says: 
"The  remedy  by  Injunction  to  stay  waste, 
threatened  or  being  committed,  has  been  so 
often  asserted,  and  Is  now  so  fiilly  estab- 
lished, that  the  jurisdiction  Is  seldom  ques- 
tioned. It  has  almost  entirely  superseded 
the  common-law  action  of  waste,  and  In  a 
great  measure  taken  the  place  of  the  action 
on  the  ease  for  damages,  ordinarily  resorted 
to  whenever  any  remedy  Is  sought  at  law, 
because  of  their  lnade<iuacy  In  many  cases, 
and  the  remedy  by  injunction  Is  so  much 
more  expeditious   and  complete." 

In  support  of  this  position,  the  learned 
justice  cites  Fleming  v.  Collins,  2  Del.  Ch. 
230,  In  which  It  was  held  that  the  cutting 
of  timber  Is  an  Injnry  of  Irreparable  nature 
and  remediable  In  equity,  by  whosoever  com- 
mitted, and  that  equity,  having  jurisdiction 
to  restrain  waste,  will  decree  an  account 
and  satisfaction  for  the  waste  committed. 
He  also  refers  to,  and  quotes  approvingly, 
Judge  Story's  summary  of  this  equitable  ju- 
risdiction, in  which  he  says:  "The  inade- 
quacy of  the  remedy  at  common  law,  as  well 
to  prevent  waste  as  to  give  redress  for  waste 
already  committed,  la  unquestionable,  and 
there  is  no  wonder  that  the  resort  to  the 
court  of  law  has  In  a  great  measure  fallen 
Into  disuse.  •  •  •  The  remedy  by  a  bill 
In  equity  is  so  much  more  easy,  expeditious, 
and  complete  that  it  Is  almost  invariably 
resorted  to.  By  such  a  bin  not  only  may  fu- 
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ture  waste  be  prevented,  but,  as  we  have 
abready  seen,  an  account  may  be  decreed 
and  a  compensation  given  for  past  waste." 
2  Story,  Bq.  Juris,  i  917.  In  Llvkigston  v. 
Livingston,  6  Johns.  Oh.  (N.  Y.)  407.  10  Am. 
Dec.  353,  Chancellor  Kent  says:  ''TJiis  pro- 
tection (by  injunction)  Is  now  granted  in 
case  of  timber,  coals,  lead  ore,  quarries,  etc." 
Elliott  V.  Bloyd,  supra,  was  a  suit  to  enjoin 
defendant  from  taking  and  removing  tim- 
ber from  land  belonging  to  plaintiff  not  in- 
cluded in  a  contract  ijetween  the  parties, 
by  which  plaintiff  sold  to  defendant  certain 
described  timber  on  such  land.  In  that  case, 
also,  the  jurisdiction  of  a  court  of  equity  was 
questioned;  but  It  was  held  that  under  set- 
tled rules  of  equitable  jurisdiction  the  court 
would  interfere  to  restrain  the  threatened 
waste.  This  same  principle  was  announced 
and  applied  by  this  court  in  other  cases 
cited. 

It  Is  also  contended  tbat  the  court  erred 
In  permitting  plaintiff  to  file  an  amended 
reply,  after  portions  of  the  original  reply 
had  been  stricken  out  on  motion;  but  this 
was  a  matter  resting  within  the  sound  A\f- 
eretlon  of  the  trial  court,  and  its  judgment 
thereon  will  not  be  disturbed  on  appeal,  un- 
less It  appears  there  was  an  abuse  of  such 
discretion.  Nor  does  the  fact  that  plalntiff'8 
application  to  file  such  amended  pleading 
■was  not  supported  by  an  affidavit  showing 
why  he  should  be  permitted  to  do  so.  The 
court  allowed  bis  application,  and  before  its 
ruling  can  be  disturbed  on  appeal  It  must 
affirmatively  appear  that  It  erroneously  ex- 
ercised Its  discretion.  Where  a  court  re- 
fuses to  permit  an  amended  pleading  to  bv 
filed,  Its  judgment  likewise  will  not  be  dis- 
turbed, unless  It  appears  from  a  supporting 
aflldavit,  or  otherwise,  that  it  was  an  abuse 
of  discretion  to  deny  such  application.  Gar- 
rison V.  Goodale,  23  Or.  307,  31  Pac.  709. 

It  is  also  insisted  tbat  tbe  reply  as  filed 
constituted  a  departure  from  the  cause  of 
suit  set  up  in  the  complaint.  The  defendant 
justified  its  right  to  cut  or  remove  the  tim- 
ber or  wood  in  controversy  under  and  by  vir- 
tue of  two  certain  contracts,  wbich  It  claims 
to  have  with  plaintiff,  but  which  are  not  set 
out  in  the  answer,  except  in  legal  effect.  To 
meet  this  defense,  plaintiff  by  his  reply  pleads 
the  terms  of  these  contracts  for  the  purpose 
of  showing  that  the  timber  or  wood  in  ques- 
tion did  not  come  within  the  provisions 
thereof.  The  ret>ly  therefore  Is  not  a  depar- 
ture from  the  complaint  or  a  new  assignment 
of  a  cause  of  trait.  It  would  probably  have 
been  better  pleading  if  plaintiff  had  referred 
to,  and  set  out,  these  contracts  In  his  com- 
plaint, and  then  averred  that  the  wood  and 
timber,  which  he  says  defendant  is  wrong- 
fully and  unlawfully  taking  and  threatening 
to  take  from  his  land,  did  not  come  within 
the  terms  of  the  contract ;  but  It  was  not  ap- 
solutely  essential  for  him  to  do  so.  nor  did 
the  making  of  such  averments  in  the  reply 
substantially  change  the  cause  of  suit. 
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It  Is  claimed  that  defendant's  motion  to 
dismiss  tlie  suit,  made  at  the  close  of  plaln- 
tilTs  testimony,  should  have  been  sustained, 
because  the  evldeuce  shows  that  defendant 
was  not,  in  fact,  a  trespasser,  but  had  a  right, 
under  Its  contracts  with  plaintiff,  to  enter 
upon  the  property  In  controversy  for  the 
purpose  of  cutting  and  removing  certain  tim- 
ber, and  that  it  is  liable,  if  at  all,  for  waste 
In  cutting  timber  to  which  it  was  not  enti- 
tled under  such  contracts,  and  therefore  the 
plaintiff's  remedy  should  have  been  by  suit 
to  restrain  waste,  and  not  to  enjoin  a  tres- 
pass. Technically  there  is  a  difference  be- 
tween "waste"  and  "trespass."  "Waste"  Is 
some  unauthorized  act  which  goes  to  the  In- 
Jury  or  destruction  of  an  estate  committed 
hy  one  In  the  rightful  possession  thereof, 
while  "trespass"  Is  the  act  of  a  mere  Intruder. 
But,  as  we  have  seen,  there  Is  no  substantial 
distinction,  so  far  as  the  remedy  is  concern- 
•ed.  The  law  gives  for  trespass,  by  which  the 
substance  of  an  estate  is  injured  or  destroy- 
«d,  and  which  cannot  be  adequately  compen- 
sated In  damages,  the  remedies  for  waste 
(30  Am.  &  Bng.  Ency.  [2d  Ed.]  258),  and 
therefore,  while  in  a  technical  sense  the  ap- 
propriate remedy  for  the  plaintiff,  under  the 
facts  disclosed  by  the  testimony,  would  have 
been  a  suit  to  restrain  waste,  rather  than  a 
suit  to  enjoin  a  trespass,  the  relief  sought  is 
substantially  the  same,  and  the  technical 
form  of  the  pleading  could  have  worked  no 
Injury  to  the  defendant. 

This  brings  us  to  the  merits.  So  far  as 
the  controversy  concerning  the  timber  on 
section  31,  is  concerned,  the  result  depends 
upon  the  construction  of  the  word  "saw  tim- 
ber," as  used  in  the  contract  between  plain- 
tiff and  Palmer  of  June  28,  1902.  The  court 
below  found  that  prior  to  July  1,  1905,  de- 
fendant had  taken  from  such  land  all  the 
timber  fit  for  lumber,  except  that  upon  a 
atrip  about  11  rods  wide  extending  across  the 
east  end  of  the  land,  and  in  this  view  we 
concur,  after  a  careful  reading  of  the  testi- 
mony. The  evidence  shows  that  the  greater 
part  of  the  land  was  "logged  off"  during  the 
winter  of  1002-03,  and  the  remainder  the 
following  season;  that  all  the  timber  suita- 
ble for  milling  purposes  was  taken,  and  de- 
fendant quit  logging  and  removed  its  en- 
gines and  logging  appliances,  and  plaintiff 
took  possession  of  the  premises  and  began 
cutting  cord  wood  tbereon;  that  about  the 
1st  of  March,  1905,  defendant,  finding  its 
lumber  business  trnprofltable,  shut  down  its 
mill  and  soon  thereafter  re-entered  and  began 
cutting  cord  wood  from  tops  of  trees  left  on 
the  ground  during  Its  logging  operations,  and 
from  "wind  falls'*  and  unsound  timber  re- 
jected by  the  loggers ;  that  up  to  the  time  of 
the  commencement  of  this  salt  It  had  taken 
and  removed  about  700  cords,  and  was  then 
engaged  In  removing  wood  at  the  rate  of  40 
or  50  cords  a  da.v.  Defendant  claims  that  It 
was  entitled,  under  Its  contract  with  plain- 
tiff, to  take  all  the  tlmb^  under  nine  inches 


in  diameter,  whether  suitable  for  lumber  or 
not.  It  is  common  learning  that  the  con- 
struction to  be  given  to  a  contract  or  agree- 
ment must  have  reference  to  the  time  and 
circumstancea  under  which  It  was  made. 
When  so  construed,  there  can  be  no  reasonable 
doubt  as  to  the  meaning  of  the  word  "saw 
timber"  as  used  in  the  contract  betweoi 
plaintiff  and  Palmer.  At  the  time  the  con- 
tract was  made,  no  cord  wood  was  being  cot 
on  the  land  or  In  the  vicinity ;  nor  was  any 
such  use  of  the  timber  contemplated  by  ei- 
ther of  the  parties.  Palmer  was  the  owner 
of  a  sawmill  which  he  intended  setting  up 
on  land  adjoining  or  near  to  the  tract  in  ques- 
tion. He  was  desirous  of  acquiring  timber  tot 
use  at  his  mill,  and  plaintiff  was  intending  to 
sell  him  timber  tor  that  puiimse.  Neither 
party  was  contracting  with  any  other  end  In 
view,  and  when  they  used  the  word  "saw 
timber,"  as  qualifying  or  describing  the  char- 
acter of  timber  sold  and  porchaaed,  they  nec- 
essarily Intended  it  to  limit  the  grantee's 
right  to  timt>er  suitable  for  being  mnaufac- 
tured  Into  lumber  or  othw  mill  product. 
And  this  is  the  ooostruction  put  vpsfo.  the 
contract  by  the  grantee.  After  the  timber 
suitable  for  milling  purposes  had  been  remov- 
ed from  the  land,  defendant  ceased  its  opera- 
tions and  removed  its  logging  applianoes. 
and  it  was  not  until  It  shut  down  Its  mill 
that  it  made  any  claim  or  contention  that  it 
had  a  right  to  take  any  timber  other  than 
such  as  was  suitable  for  milling  purposes. 
Having  thus  unmistakably  indicated  by  Its 
conduct  what  it  understood  by  the  term  "saw 
timber,"  it  cannot  now  be  heard  to  Insist 
that  another  Interpretation  be  placed  upon 
these  words.  Kaul  v.  Weed,  203  Pa.  586,  53 
Atl.  489;  Docter  v.  Latbrop,  136  Pa.  565,  20 
Atl.  645. 

Two  questions  arise  In  the  consideration 
of  the  controversy  over  the  timber  on  the  re- 
mainder of  the  land  described  in  the  com- 
plaint: First,  whether  the  judgment  In  fa- 
vor of  defendant,  in  the  action  brought  by 
it  against  plaintiff  in  the  circuit  court  tx 
Multnomab  county  to  recover  the  value  of 
cord  wood  cut  by  him  on  the  land.  Is  a  bar 
or  an  estoppel  to  this  suit,  and,  if  not,  wheth- 
er defendant  Is  bound  hy  the  terms  of  the 
contract  of  December  24,  1902,  between  plain- 
tiff and  Morris,  modifying  the  contract  of 
July  21,  1902,  as  to  limit  the  rights  of  the 
purchaser  to  timber  12  inches  and  upwards 
In  diameter.  A  reference  to  the  pleadings 
and  findings  in  the  former  action  is  neces- 
sray  to  an  intelligent  understanding  of  the 
question  Involved  in  the  plea  of  former  ad- 
judication. The  complaint  in  such  action, 
after  averring  the  Incorporaticm  of  the  Bor- 
ing Junction  Lumber  Company,  alleges  that 
on  July  21,  1902,  Palmer  purchased  of  Boot 
all  the  timber  on  the  land  in  question,  and 
paid  him  therefor,  and  subsequently  sold  and 
transferred  all  bis  rights  under  such  contract 
to  the  company,  and  it  Is,  and  during  all 
times  mentioned  is.  the  complaint  bas  been. 
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the  owner  of  gneh  timber ;  that  on  or  abont 
the  Ist  day  of  May,  1904,  Root,  without  its 
permission,  went  upon  the  land,  cut  and 
converted  to  hia  own  use  about  40  cord  of 
wood  from  timber  then  belonging  to  It,  of  the 
reasonable  value  of  50  cents  a  cord,  and  pray- 
ed Judgment  for  that  amount.  Tiie  answer 
is  a  general  denial  of  the  allegations  of  the 
complaint,  and  the  findings  of  fact  are  sub- 
stantially a  copy  of  such  allegations,  except 
as  to  the  amount  of  wood  cut  and  removed  by 
Root. 

The  law  Is  well  settled  that,  when  a  fact 
has  been  once  litigated  In  a  court  of  compe- 
tent jurisdiction,  the  judgment  rendered 
thereon  Is,  as  a  plea,  a  bar,  or,  as  evidence, 
conclusive  between  the  same  parties  upon  the 
same  matter  directly  in  question  in  anotlier 
action.  But  a  judgment  in  one  action  is  a 
bar  or  an  estoppel  in  another  action  between 
the  same  parties  upon  a  different  claim  or  de- 
mand only  as  to  the  point  actually  litigated 
and  determined,  and  does  not  extend  to  ques- 
tions which  might  bare  arisen  and  been  liti- 
gated. La  Follett  v.  Mitchell,  42  Or.  4C5,  CO 
Pac.  916,  95  Am.  St.  Uep.  780.  Thus,  in  an 
action  for  rent  under  a  building  contract,  the 
defendant  ijlended  a  subsequent  agreement 
changing  the  tenancy  into  one  from  year  to 
year  and  Its  determination  by  notice  to  quit. 
The  plaintiff  replied  that  he  had  recovered 
judgment  in  a  former  action  against  defend- 
ant for  rent  under  the  same  agreement,  which 
had  accrued  after  the  alleged  determination 
of  the  tenancy,  and  in  which  the  defendant 
did  not  set  up  the  defense  pleaded  in  the 
Hecond  action.  The  replication  was  held  bad 
on  demurrer,  and  Mr.  Justice  Willis  said: 
"It  is  quite  right  that  a  defendant  should  be 
estopped  from  setting  up  In  the  same  action 
rt  defense  which  be  might  have  pleaded,  but 
has  chosen  to  let  the  proper  time  go  by.  But 
nobody  ever  beard  of  a  defendant  being  pre- 
cluded from  setting  up  a  defense  In  a  sec- 
ond action  because  be  did  not  avail  himself 
of  the  opportunity  of  setting  it  up  in  the  first 
action."  Howlett  v.  Tarte,  10  C.  B.  N.  S.  813. 
So,  also,  a  judgment  in  favor  of  a  county  in 
an  action  to  recover  on  certain  coupons  at- 
tached to  bonds  Issued  by  the  county  does 
not  estop  the  plaintiff  In  such  action  from 
showing,  in  an  actloa  on  other  coupous  at- 
tached to  the  same  bonds,  that  he  acquired 
such  coupons  and  bonds  for  value  before  ma- 
turity; that  question  not  havLag  been  ad- 
judicated in  the  former  action.  Cromwell  v. 
County  of  Sac.  04  U.  8.  351,  24  L,.  Bd.  10a». 

There  is  a  difference  between  the  effect  of 
a  judgment  as  a  bar  or  estoppel  In  another 
action  between  the  same  parties  upon  a  dif- 
ferent claim  or  demand,  and  in  a  second  ac- 
tion upon  the  same  claim  or  demand.  In  the 
latter  case,  the  judgment,  if  upon  the  merits, 
is  an  absolute  bar,  and  conclusive  not  only 
as  to  every  matter  that  was  actually  litigated, 
but  also  to  every  matter  that  might  have  been 
litigated.  But  in  the  former  the  judgment  is 
a  bar  or  estoppel  only  as  to  those  matters 


that  were  directly  In  Issue  and  determined. 
Now,  applying  these  principles  to  the  case  at 
hand,  its  solution  is  not  difficult.  The  case 
of  the  lumber  company  against  Root  was  up- 
on a  different  claim  or  demand  from  the  one 
now  in  suit.  It  was  an  action  In  the  nature 
of  trespass  to  recover  damages  for  taking 
timber  belonging  to  the  company.  As  an  In- 
ducement to  Its  right  to  recover,  the  company 
alleged  the  purchase  by  Palmer  from  Root 
of  all  the  timber  on  certain  described  lands 
on  July  21,  1902,  the  subsequent  transfer  by 
Palmer  of  his  rights  under  the  contract  to  de- 
fendant, the  entry  of  Root  on  such  land,  and 
the  cutting  and  removal  of  40  cords  of  wood 
by  him  from  timber  belonging  to  the  CMn- 
pany.  These  averments  were  denied  by  Root. 
The  only  Issues  therefore  presented  by  the 
pleadings  or  tried  by  the  court  were  tlie  va- 
lidity of  the  contract  of  July  21,  1902,  the  as- 
signment of  such  contract  to  defendant,  its 
legal  effect,  and  the  amount  of  wood  cut  and 
removed  by  Root.  Upon  these  questions  the 
Judgment  Is  conclusive,  but  tliere  was  no  Is- 
sue as  to  any  subsequent  modifications  of  the 
contract  and  no  findings  upon  that  question. 
Root  did  not  set  up  any  such  defense,  and 
Is  not  concluded  by  the  Judgment  be<'ause  he 
might  have  done  so  but  did  not.  "It  is  not 
believed,"  says  Mr.  Justice  Field,  In  Crom- 
well v.  Sac  County,  supra,  "that  there  are 
any  cases  going  to  the  extent  that,  because 
In  the  prior  action  a  different  question  from 
that  actually  determined  might  have  arisen 
and  been  litigated,  therefore  such  possible 
question  is  to  be  considered  as  excluded  from 
consideration  In  a  second  action  between  the 
same  parties  on  a  different  demand,  although 
loose  remarks  looking  In  that  direction  may 
be  found  in  some  opinions.  On  principle,  a 
point  not  in  litigation  in  one  action  cannot 
be  received  as  conclusively  settled  In  any 
subsequent  action  upon  a  different  cause  be- 
cause it  might  have  been  determined  in  the 
first  action."  The  judgment  In  the  former  ac- 
tion was  tlierefore  in  no  way  a  bar  to  the 
present  suit,  since  the  point  now  made,  that 
the  contract  of  July  21,  1902,  between  Palmer 
and  Root,  was  subsequently  so  modified  that 
the  right  of  the  grantee  and  bis  assignee  to 
cut  timber,  was  confined  to  that  12  inches 
and  upwards  in  diameter. 

The  other  question  Is  one  of  fact.  The  de- 
fendant claims  that  It  Is  not  bound  by  the 
contract  between  Morris  and  Root,  of  Decem- 
ber 24,  1902,  and  at  the  time  it  acquired  its 
rightH  to  the  timber  In  controversy  It  had  no 
knowledge  of  such  contract  or  the  terms 
thereof.  But  this  position  Is  not  su]>|M>rted 
by  the  testimony.  Some  time  prior  to  Decem- 
ber 24.  1!)02.  Palmer  assigned  and  transfer- 
red to  Morris  his  mill  property  and  all  his 
rights  under  the  contracts  with  Root  of  June 
28  and  July  21,  1!)02.  and  on  the  day  named 
Morris  and  Root  entered  into  a  written  agree- 
ment, in  which  It  was  stipulated  that  Morris 
would  pay  Root  $20  an  acre  in  lieu  of  the 
compensation  mentioned  la  tbe  contract  of 
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June  2Stb  for  the  timber  be  was  authorized 
to  cut  on  the  land  In  sertion  31,  and  that 
Root  "shall  have  the  right  to  cut  all  the  tim- 
ber under  12  Inches  in  diameter  on  laud  de- 
scribed In  said  contract  of  July  21,  1902,  as 
well  as  the  land  described  in  the  contract 
dated  June  28,  1902,"  and  the  rlRbt  to  "enter 
upon  any  of  the  land  described  In  said  two 
jigreements  and  cut  the  tinilwr  thereon  au- 
thorized by  him  to  be  cut,"  as  soon  as  Mor- 
ris shall  have  cut  and  removed  the  timber 
to  which  he  is  entitietl.  Four  days  later, 
^lorris  retransferred  the  mill  property  to 
rnlmer.  toRether  with  the  right  to  cut  timber 
from  the  land  described  in  the  two  contriicts 
i-pforred  to,  "the  said  timber  to  be  out  as  au- 
tliorized  by  said  two  agreements  and  as  per- 
mitted by  that  contract  or  ajo'eoment"  enter- 
ed into  by  him  and  Root  of  date,  December 
24,  1902.  and  I'almer  agreed  to  pay  Jlorris 
.$1  i)er  tliousand  as  stunipuge.  Subsequently, 
Palmer  sold  one-half  interest  in  Iiis  business 
and  the  contracts  in  question  to  Linton,  who 
ngreed  In  writing  to  assume  one-half  of  the 
<-ontract  existing  between  I'almer  and  Mor- 
ris, and  thereafter  Linton  and  Palmer  sold 
and  transferred  the  mill  property  and  con- 
tracts to  the  defendant,  and  It  likewise  stipu- 
lated and  agreed  in  writing  to  assume  and 
carry  out  such  contracts.  It  thus  appears 
tlint.  at  the  time  defendant  acquired  its  rights 
to  the  timber  in  controversy.  It  was  not  only 
advised  of  the  ctmtract  between  Morris  and 
Palmer,  modifying  the  previous  contracts, 
but  expressly  agreed  to  comply  therewith, 
and  it  mu.<t  therefore  necessarily  have  known 
the  terms  thereof.  It  is  one  of  muniment  to 
its  title,  and  its  rlglits  are  to  be  determined 
thereby. 

Decree  aftinued. 


STATE  v.  BLODOFrrT. 
(Snpreme  Court  of  OrPRon.    Pec.  17,  1907.) 

1.  Cbimin.«.    Law  —  Confessions  —  Admis-si- 
bimtt — t)etersiixat10n  op  coubt. 

On  the  offpr  of  a  confossion  of  accused,  the 
court  must  clctcrniine  whether  it  was  niado  un- 
der the  influence  o£  hope  or  fenv.  'rhis  inquiry 
is  prelimiimry  to  the  ndmissinn  of  the  evidence, 
anil  is  addressed  entirely  to  the  judge. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  5§  1219-122J.] 

2.  Same— Review. 

The  determination  of  the  court  that  a  con- 
fession of  accused  was  obtained  without  the  in- 
fluence of  hoiK>  or  fear  will  not  be  disturbed  on 
review,  unless  there  is  clear  and  manifest  er- 
ror. 
.^.  Same  — Trtai-  — RuLiNcs   on   Evidence  — 

Striking  Orr. 

The  rule  that  the  court  should  refuse  to 
strike  out  irrelevant  and  immaterial  evidence, 
admitte<l  without  objection,  does  not  apply 
where  a  question  does  not  call  for  improper 
evidence,  but  the  answer  contains  evidence  which 
is  objectionable,  and  where  it  is  not  resiwnsive 
or  is  too  much  in  detail  or  proves  to  be  hearsay, 
in  which  case  the  proiXT  practice  is  to  move 
to  strike  it  out  and  to  have  the  jury  directed  not 
to  consider  it. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  D^g. 
vol.  14,  Criminal  Law,  {  1C40.] 


4.  Same — Conkesstons— ADMissiBn.iTT. 

A  confession  made  to  a  puhlic  oBicer  in  an- 
swer to  questions  assuming  accused's  guilt,  and 
while  accused  was  imprisoned,  is  admissible,  if 
voluntarily  made,  and  there  mnst  be  some  ac- 
companying circumstances  calculated  to  produc 
fear  to  exclude  it  on  the  ground  that  it  was 
produced  by  fear. 

fEd.  Note.--For  cases  in  point,  see  Cent.  Dg. 
vol.  14,  Criminal  Law,  §{  1189-1195.] 

i).  Saue. 

.\ccosed,  after  being  warned  by  the  district 
attorney  to  the  effect  that  whatever  be  said 
would  bo  u.sed  against  bini  and  tliat  bo  need  not 
make  any  statement  unless  he  desired  to.  made 
a  confession  in  answer  to  questions  which  as- 
sumed his  guilt.  Accused  was  in  custody  at  the 
time.  There  was  nothing  to  show  accompany- 
in?  circumstances  calcul.ited  to  produce  fear. 
H'liJ.  that  the  confession  was  properly  received 
in  evidence. 

[Ed.  Note. — For  cases  in  point,  .sec  Cent.  D'.g. 
vol.  14,  Criminal  Law,  §i  1189-1195.] 

fi.  Same— Trial— Improper  Abqu.me.\tofDis- 
TKirr  .\TroRNEY— Review. 

Improper  remarks  of  the  district  attorney 
in  his  argument  to  the  jury  in  a  criminal  case, 
to  which  no  objeetion  was  made  at  the  time, 
will  not  be  considered  on  appeal. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  D^g. 
vol.  15,  Criminal  Law,  §  2iS45.] 

7.  Same— CosTBOLUNo  Argcmest  of  Cocn- 
SEi.— Oblioation  op  Court. 

The  court  in  a  criminal  case  must  keep  the 
atlorne.vs  for  the  state  and  accused  within  the 
bounds  of  leBitim.''te  argument  and  promptly 
che<'k  either  when  they  exceed  it.  and.  when  im- 
proper argument  is  made,  the  court,  on  objec- 
tion being  made,  must  act  and  admonish  the 
jury  not  to  consider  it. 

fEd.  Note. — For  cases  in  point,  see  Cent.  D'g. 
vol.  14.  Criminal  Law,  §§  1055-1057.] 

8.  Same  —  On.iKcriON8  —  Sufficienct  —  Ac- 
tion OF  Court. 

The  court,  on  objection  by  the  counsel  for 
accused  to  the  argument  of  the  district  attor- 
ney, stated  that  when  accused's  counsel  came 
to  address  the  jury  be  might  challenge  the  cor- 
rectn(>sK  of  the  statements  of  the  district  at- 
torney. The  counsel  subsequentl.v  objected  to 
other  remarks  of  the  district  attorney,  and  the 
court  merely  stated  that  the  latter  must  confine 
his  argimient  to  the  evidence.  Held,  that  the  ac- 
tion of  the  court  was  tantamount  to  overnjiing 
the  objections  to  the  argument,  and,  where  ac- 
cused's exceiitions  were  included  in  the  bill  of 
exceptions,  the  matter  was  reviewable  on  appeal. 

9.  Same— Impbopeb  Aboument— GsotniD  von 

Ueveusal. 

The  rule  that  it  is  error  sufficient  to  re- 
verse a  conviction  for  the  court  to  suffer  coun- 
sel, against  objection,  to  state  facts  not  in  evi- 
dence or  to  comment  on  facts  calculated  to  preju- 
dice the  jury,  rests  on  the  facts  of  each  par- 
ticular case  as  to  what  matters  adverted  to  but 
not  in  evidence  are  pertinent  to  the  issues,  or 
what  immaterial  matters  referred  to  may  pro- 
duce injury  to  the  substantial  rights  of  accnsed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  D^g. 
vol.  14,  Criminal  Law,  S  1003.] 

10.  S.\ME. 

It  is  improper  for  the  district  attorney  in 
his  argument  to  the  jury  in  a  homicide  case  to 
refer  to  another  criminal  who  had  killed  his 
wife,  his  mother-in-law,  and  father-in-law  in  the 
county  where  accused  was  being  tried,  or  to 
what  other  criminals  may  have  done,  and  how 
they  nccomplisliod  their  crimes  and  the  defense 
they  made. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  lOOa] 
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11.  Same. 

ThP  rofnsal  of  the  court  to  interfere,  on 
objections  bpinp  made  to  the  improper  argument 
of  the  district  attorney  in  his  argument  to  the 
jury  in  a  homicide  case,  cannot  be  justified  by 
the  fact  tlmt  accused's  counsel  had  an  opportun- 
ity to  address  the  jury  in  reply,  and  mifrht  then 
refute  the  assertions  of  the  district  attorney. 

[Ed.  Note. — For  oases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  {  1003.] 

12.  Same— I'HEJi'DiciAi,  Errob. 

A  criminal  case  should  not  be  reversed  be- 
cause of  impropi>r  argument  of  counsel,  unlcsa 
it  appears  thnt  injury  to  the  rights  of  accused 
resulted,  which  question  will  be  determined  by 
the  isjue  involveil  and  the  state  of  the  evidence. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  3127.] 

13.  Same— f'ONKES.SION— CONCLUSIVENEHS. 

A  confession  offered  in  evidence  is  not  con- 
clusive on  necused.  but  he  may  di.sj)rove  any 
f<tntements  th"Tvin.  and  the  jury  may  give  such 
weight  to  a  confession  as  they  deem  proper  on 
considering  the  circumstances  connected  there- 
with. 

fEd.  Xote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criniinnl  Law,  !i  1227.1 

14.  Same— I)i!rxKE>NKs.s— Excuse  FOB  Crime. 
Drunkenness  doe.s  not  excuse  accused  for  a 

criminal  case,  but  it  may  be  considered  b.r  the 
jury  in  determining  the  purpose,  motive,  or  in- 
tent with  which  he  committed  the  crime,  to  fix 
the  degree  of  guilt. 

[lOd.  Note. — For  cases  in  point,  see  Cent.  D'g. 
vol.  14.  Criminal  f  jiw,  §j$  6.5-70.1 

15.  SA\rE— Improper  Argument  of  Counsel. 
Where,  in  a  homicide  case,  there  was  evi- 
dence tending  to  show  that  accused,  in  conse- 
quence of  drunkenness,  was  insane  and  deprived 
of  the  capacitj-  for  deliberation  and  premedita- 
tion essential  to  constitute  murder  in  the  first  de- 
gree, the  argument  of  the  district  attorney,  in 
which  he  ridiculed  the  plea  of  insanity  by  "stat- 
ing the  circumstances  of  other  crimes  commit- 
ted in  the  snme  locality  for  which  the  perpe- 
trators suffered  the  extreme  penalty  of  the  law. 
was  reversible  error,  where  the  court,  notwith- 
standing the  objections  of  accused,  merely  stat- 
ed in  its  charge  that  the  jury  should  disregard 
all  matters  that  occurred  during  the  trial  that 
were  not  admitted  in  evidence. 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Criminal  Ijaw,  $  3127.1 

IR.  Same. 

It  was  improper  for  the  district  attorney 
in  a  homicide  case  to  discoss  the  general  char- 
acter of  accused  and  comment  on  his  failure  to 
call  witnesses  from  another  state  to  sustain 
good  character,  where  accused  had  not  testified 
In  his  own  behalf,  nor  offered  witnesses  to  show- 
good  character. 

jEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  ||  1G09,  1074.] 

Appeal  from  Circuit  Court  Multnomah 
County:    M.  C.  Cieorge,  Judge. 

George  L.  Blodgett  was  conrlcted  of  mur- 
der in  the  first  degree,  and  he  appeals.  Re- 
verseil.  and  new  trial  ordered. 


John  A.  Jeffrey,  for  appellant. 
Moaer,  for  the  State. 


Gus.   C. 


SLATEK,  C.  Tlie  defendant  by  Informa- 
tion of  the  district  attorney  was  charged 
with  the  crime  of  murder  in  the  fii-st  degree 
alleged  to  have  been  committed  In  the  city  of 
I'ortland.  March  23,  I'JOC,  by  killing  one  Alice 
Mlnthoni,   connnuuly  known   as   Alice   Gor- 


don. He  was  subsequently  tried  and  con- 
victed on  the  charge,  and  from  the  Judg- 
ment entered  thereon  he  has  appealed. 

The  first  error  assigned  hy  defendant  for  a 
reversal  of  the  judgment  Is  the  denial  by  the 
lower  court  of  his  motion  to  strike  out  the 
testimony  of  Julia  Maxwell,  who  gave  the 
details  of  a  confession  made  by  defendant 
wherein  he  admitted  that  he  committed  the 
act,  and  gave  the  surrounding  circumstances 
of  the  commission  of  the  offense.  The 
grounds  of  the  motion  were  that  the  pur- 
I  ported  confession  was  not  voluntary,  but  was 
;  made  under  circumstances  Implying  coercion. 
Preliminary  to  the  Introduction  of  tlie  confes- 
I  slon,  the  wltnes.s  teatifled  that  she  was  pres- 
,  cnt  at  the  police  station  or  city  jail  in  Port- 
land, on  March  24,  moc,  at  about  11  o'clock 
in  the  forenoon.  In  the  presence  of  Mr.  Jlan- 
ning,  district  attorney.  Detectives  Vaughn 
and  Hellyer,  F.  L.  Perkins,  a  news  reporter, 
and  defendant,  for  tlie  purpose  of  taking  the 
statement  of  the  defendant  in  shorthand, 
which  she  did;  that,  before  the  statement 
was  made,  Mr.  Manning  asked  defendant  if 
he  was  willing  to  make  a  voluntary  state- 
ment, and  lie  replied  that  he  was;  that  Man- 
ning then  told  him  if  he  did  It  would  be 
used  against  him  in  the  trial  of  the  case, 
and  that  he  need  not  do  so  unless  he  wanted 
to.  Then,  In  response  to  questions  pro- 
jiounded  to  him  by  the  district  attorney,  de- 
fendant made  the  statement,  wlileh  was  tak- 
en In  shorthand  by  the  witness,  read  by  her 
to  the  jury,  and  received  In  evidence.  No 
objection  to  the  admission  of  the  confession 
was  made  prior  to  its  being  read  to  the  Jury 
by  the  witness  from  her  notes,  but  upon  the 
conclusion  of  the  reading  defendant's  coun- 
sel moved  that  all  of  the  confession  be  strick- 
en out  for  the  reason  that  It  was  not  volun- 
tarily made.  It  Is  now  contended  on  the 
part  of  the  state  that,  the  testimony  having 
been  received  without  objection,  the  motion 
to  strike  out  comes  too  late. 

On  tlie  offer  of  a  confession,  the  court  Is 
to  determine  whether  or  not  It  was  made  un- 
der the  Influence  of  hoi>e  or  fear.  This  in- 
quiry Is  preliminary  to  the  admission  of  the 
evidence,  and  Is  addressed  entirely  to  the 
judge.  State  v.  Moran,  15  Or.  205,  14  Pac. 
419.  And  the  determination  of  the  court  on 
a  criminal  trial  that  a  confession  was  ob- 
tained from  him  without  the  influence  of 
hope  or  fear  exercised  by  a  third  person  will 
not  be  disturbed  on  review,  unless  there  is 
clear  and  manifest  error.  State  v.  Rogo- 
way,  43  Or.  (!01,  78  Pac.  987,  81  Par.  234.  It 
would  seem,  therefore,  that,  if  defendant 
should  have  any  reason  to  claim  that  the  al- 
leged confession  was  Involuntary,  he  should 
present  his  ol)jection  when  the  offer  Is  made, 
and,  before  the  conclusion  of  the  preliminary 
hearlug,  offer  such  testimony.  If  he  have  any, 
to  support  his  objection  and  to  rebut  that  of- 
fered by  the  state,  or,  upon  his  failure  to 
do  so,  be  precluded  from  thereafter  object- 
ing.    "A   majoritj'   of  the   authorities   hold 
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that  It  Is  the  duty  of  the  court  to  refuse  to 
strike  out  evidence,  although  Irrelevant  and 
immaterial,  which  has  been  admitted  with- 
out objection  at  the  time  It  wag  offered."  12 
Cyc.  565.  But  there  are  manifest  exceptions 
to  this  rule,  as  where  a  question  does  not 
apparently  call  for  Improper  evidence,  but 
the  answer  contains  evidence  which  Is  tnad- 
mi.ssible  or  objectionable ;  and  where  It  Is  not 
responsive  or  Is  too  much  In  detail,  or  proves 
to  be  hearsay,  the  proper  practice  Is  to  move 
to  strike  It  out  and  to  have  the  jury  directed 
not  to  consider  it.  Id.  565.  The  involuntary 
character  of  the  confession  here  offered  Is 
said  to  arise  not  from  some  Independent  or 
disconnected  act  of  the  district  attorney  or 
of  the  officers  in  charge  of  the  prisoner,  by 
which  fear  In  the  latter  may  have  l)een  In- 
duced, which  acts  may  have  been  shown  by 
preliminary  proof,  but  from  the  substance 
and  form  of  the  confession  Itself,  and  hence 
could  not  be  shown  or  passed  upon  by  the 
court  In  advance  of  the  statement  of  the 
confession.  Assuming,  but  not  deciding,  that 
this  case  comes  within  the  exception,  and 
that  the  motion  to  strike  out  was  available 
to  the  defendant  notwithstanding  the  absence 
of  any  previous  objection,  the  confession 
was  clearly  voluntary,  and  therefore  admis- 
sible. 

The  basis  of  the  objection  is  that  the  con- 
fession was  made  In  response  to  perempto- 
ry and  accusatory  questions  addressed  to 
defendant  by  the  district  attorney  which  de- 
stroyed its  voluntary  character.  The  most 
prominent  and  striking  questions,  and  the 
replies,  were  In  part  as  follows:  "Q.  I  want 
to  know  the  true  name  of  this  girl  you  kill- 
ed? A.  Her  name  Is  Alice— Alice  Shoenberg, 
or  such  a  name.  Q.  How  old  a  man  are  yon? 
A.  Forty-two  years  old,  26th  of  last  Sep- 
tember. Q.  How  old  was  this  woman  you 
killed?  A.  She  claimed  to  be  32  years  old. 
Q.  Was  she  ever  married,  that  you  know 
of?  A.  She  married  a  man  by  the  name  of 
George  Mlnthom.  •  •  •  Q.  How  long  did 
you  know  this  girl  you  killed?  A.  I  met  this 
girl  a  year  ago  last  October,  1905,  in  Helm- 
vllle,  Mont.  Q.  What  was  she  doing  when 
you  met  her?  A.  She  was  performing  and 
singing  on  the  stage.  Q.  What  were  you  do- 
ing at  that  time?  A.  I  was  running  a  saloon 
at  Columbia  Falls  Cut-OfT."  Following  these 
questions,  and  in  response  to  the  qxieatlon, 
"How  did  you  happen  to  meet  her?"  de- 
fendant, without  any  apparent  restraint, 
gives  a  free  and  frank  statement  not  only  of 
how  he  happened  to  meet  the  deceased,  but 
also  a  history  of  their  meretricious  and  un- 
lawful cohabitation  from  that  time,  inter- 
spersed with  their  quan-els  and  encounters, 
to  the  time  of  the  tradegy,  which  occurred  In 
an  upstairs  room  of  a  hotel  In  Portland 
where  deceased  had  been  staying.  At  this 
point  in  the  story  he  Is  asked  by  the  district 
attorney,  "How  did  you  come  to  <iuarrel 
with  her  this  last  time?"  In  resjMuse  to 
which  he  gives  a  minute  circumstantial  state- 


ment of  what  transpired  between  them  dur- 
ing three  or  four  days  immediately  preceding 
the  killing,  as  well  as  of  bis  drinking  and 
Tlsltlng  saloons  that  morning  In  company 
with  a  friend,  Malloy.  He  concludes  this  re- 
cital by  saying:  "Finally  I  says  to  blm,  'I 
will  he  back  in  about  15  minutes.  I  am  go- 
ing up  to  the  room,  and  I  will  be  back.'  I 
said,  'I  am  going  to  ask  Alice  to  have  a 
drink,  and  If  she  refuses  I  am  going  to  kill 
her.'  I  went  up,  and  I  guess  yon  know  what 
happened."  "Q.  Now,  what  did  happen? 
A.  They  say  I  killed  ber,  and  I  guess  I  did." 
Then  by  a  series  of  questions  ail  the  detuILs 
of  the  killing  were  brought  ont.  The  fore- 
going will  give  a  fair  idea  of  how  the  confes- 
sion was  obtained  and   Its  form. 

A  confession  Is  admissible  when  voluntari- 
ly made  to  a  public  officer,  even  tliough  the 
prisoner  l>e  in  custody  of  such  officer,  unless 
the  confession  be  in  some  sense  elicited  by 
threats  or  promises  (State  ▼.  McDaniel,  30 
Or.  161,  65  Pac.  520);  and  a  prisoner's  con- 
fession will  not  lie  rejei'ted  as  evidence, 
merely  because  It  was  made  In  answer  to  a 
question  which  assumed  his  guilt  (Wharton's 
Criminal  Evidence  [9th  Ed.]  SS  0tS2,  titiS;  12 
Oyc.  468).  Confinement  or  Imprisonment  is 
not  In  Itself  sufficient  to  Justlfj-  the  exclu- 
sion of  a  confession  If  it  appears  to  have 
been  voluntary  and  was  not  obtained  by  put- 
ting the  prisoner  In  fear,  or  by  promises. 
Sparf  y.  United  States.  150  U.  S.  51,  15  Sup. 
Ct.  273,  39  L.  Ed.  343;  Wilson  v.  United 
States,  162  U.  S.  613,  16  Sup.  Ct.  895,  40  L. 
Ed.  1090.  So,  then,  there  must  some  ac- 
companying circumstances  calculated  to  pro- 
duce fear,  other  than  the  mere  fact  that  It 
was  made  in  a  prison  where  the  prisoner 
was  in  legal  custody,  or  that  It  was  made  to 
a  public  officer,  or  that  It  was  made  In  an- 
swer to  questions  that  assumed  his  guilt. 
There  is  no  evidence  of  any  such  other  cir- 
cumstances here.  The  warning  given  by  tlie 
district  attorney  to  the  prisoner  before  he 
addressed  any  questions  to  him,  to  the  effect 
that  whatever  be  said  would  lie  used  against 
him  and  that  be  need  not  make  any  state- 
ments unless  he  desired  to,  overthrows  any 
possible  inference  of  duress  that  might  oth- 
erwise be  drawn  from  the  form  and  manner 
of  the  questions  afterwards  put  to  the  pris- 
oner. And  this  fact  distinguishes  this  case 
from  such  cases  as  Bram  v.  United  States, 
168  U.  S.  532,  18  Sup.  Ct.  183,  42  L.  Ed.  568, 
where  the  court  were  divided  upon  the  ad- 
missibility of  the  confession,  and  the  cases 
of  State  V.  Auguste,  50  La.  Axm.  488,  23 
South.  612.  and  Parker  v.  State,  46  Tex.  Cr. 
R.  401,  80  S.  W.  1008,  108  Am.  St  Rep.  1021, 
cited  by  counsel  for  defendant  In  support 
of  bis  contention.  In  the  last  case  mention- 
ed there  was  not  only  an  absence  of  warning, 
but  the  defendant  was  apparently  tricked 
Into  making  Inculpatory  admissions  by  art- 
fully propounded  questions  hi  the  form  of  a 
cross-examination.  No  error  was  committed 
by  overruling  defendant's  motion. 
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It  Is  next  insisted  that  the  district  attor- 
ney, when  addressing  the  Jury  in  tlie  first 
argument,  on  betialf  of  the  state,  upon  the 
jnerlts  of  the  case,  abused  the  right  of  argu- 
ment by  adverting  to  matters  not  in  evidence, 
nnd  not  proper  to  be  considered,  by  reflect- 
ing and  commenting  upon  defendant's  gen- 
eral character,  when  the  same  was  not  in 
Issue,  by  insinuating  that  defendant  is  guilty 
of  other  crimes,  and  by  expressing  his  i>er- 
sonal  opinion  that  defendant's  witnesses  bad 
committed  perjury,  all  to  the  Injury  of  his 
substantial  rights  and  over  bis  objections. 
No  attempt  was  made  in  this  court  to  main- 
tain the  propriety  of  the  objectionable  re- 
marks, but,  on  the  contrary,  it  was  contended 
that  the  alleged  error  was  not  properly  be- 
fore this  court  for  consideration,  and  It  was 
also  expressly  admitted  by  counsel  for  the 
state  that,  if  it  were  here,  there  was  perhaps 
-sufficient  in  the  record  to  Justify  a  reversal. 
In  the  course  of  the  evening  argument  to  the 
Jury  for  the  state  by  the  district  attorney, 
there  were  frequent  interruptions  and  objec- 
tions made  by  defendant's  attorney  to  state- 
ments made  by  the  former  as  not  supported 
Iqr  the  evidence,  and  as  a  consequence  there 
was  much  wrangling  between  counsel  which 
the  court  did  little  to  suppress.  A  part  only 
of  the  language  objected  to  will  be  noticed. 
The  district  attorney,  referring  to  defendant 
and  deceased,  said :  "Why,  he  knew  her  for 
years  in  Montana.  He  slept  with  her  when 
be  had  a  legitimate  wife.  He  knew  she  co- 
babited  with  other  men,  and  be  knew  he  kept 
her  in  a  bouse  of  prostitution  because  it 
could  not  be  anything  more  than  a  bouse  of 
prostitution;  be  kept  her  in  a  dance  hall; 
be  made  her  wear  sliort  skirts ;  and  be  made 
her  sell  drinks  in  those  short  skirts."  On  ob- 
jection being  made  by  counsel  for  defendant 
that  there  was  no  evidence  to  support  the 
last  statement  the  court  ruled  that,  "in  a 
case  where  the  attorney  is  misstating  the 
evidence,  as  you  claim,  and  yon  have  the 
right  to  follow  blm,  there  is  no  need  of  any 
exception,"  and  "you  may  claim  his  state- 
ments are  Incorrect,  and  then  the  Jury  will 
be  instructed  In  all  these  cases."  Wherei?)- 
on  counsel  for  defendant  saved  an  exception 
to  the  refusal  of  the  court  to  Instruct  the  dis- 
trict attorney,  to  which  the  court  said :  "The 
court  win  not  undertake  to  settle  what  Is  In 
evidence;   that  is  for  the  Jury." 

At  another  time  in  his  argument,  the  dis- 
trict attorney  made  the  statement:  "Gentle- 
men of  the  Jury,  this  man  Malloy  lied  when 
he  went  on  the  stand,  and  you  know  it,  and 
so  do  I."  But  no  objection  was  made  there- 
to at  the  time  by  defendant's  attorney.  Lat- 
er on  the  district  attorney  said:  "But  this 
man  who  seeks  every  advantage,  even  beyond 
the  law,  every  advantage  imaginable  that  a 
djefendaut  could  reasonably  expect  under  and 
by  virtue  of  the  law,  he  has;  even  th«i  be 
asks  you  to  go  beyond  the  law ;  he  asks  you 
to  go  beyond  the  law  in  this :  Re  asks  you 
to  not  say  by  your  verdict  that  he  is  guilty 


of  murder  in  tbe  first  degree.  Wby  ?  Because 
be  wants  to  live  on.  That  man  wants  to  live 
on.  I  ask  yon,  gentlemen,  U  be  is  of  that 
character  of  Individual  mahbood  that  ougfat 
to  be  permitted  to  live  on?  I  ask  you  if  the 
mere  fact  of  taking  a  human  life  by  the 
hands  of  a  mere  animal  like  that  in  a  com- 
munity civilized  as  we  are,  If  be  Is  a  man — 
I  repeat  It  again — who  ou^t  to  live  on? 
No;  far  from  it  Gentlemen  of  the  Jury, 
we  have  in  the  penitentiary  plenty  of  men 
of  his  ilk  to  make  stoves  for  us.  But  the 
gallows  wants  him,  and  X  demand  at  your 
hand  that  Justice,  full  and  fair,  shall  be  met- 
ed out  to  this  man  as  he  deserves,  owing  to 
the  crime  he  has  committed  and  the  charge 
which  he  is  now  facing.  Why,  gentlemen  of 
the  Jury,  If  you  say  by  your  verdict  this  man 
should  not  be  hung,  why  should  I  stand  here 
before  you  and  ask  at  your  hands  that  this 
man  suffer  the  penalty  of  death  upon  the 
gallows?  I  ask  why?  Simply  because  it  Is 
the  duty  Imposed  upon  me  by  virtue  of  my 
office,  and  I  am  doing  it  honestly,  Just  as  I 
expect  you  gentlemen  of  the  Jury  to  do  it 
and  It  Is  there  upon  the  statute  Ixwks,  and 
until  It  is  obliterated  from  the  statute  boc^s 
it  is  Incumb^it  upon  you,  gentlemen  of  the 
Jury,  and  when  a  man  comes  before  you 
twelve  men  who  are  sitting  here  to  try  this 
case  fairly  and  in^artlally,  and  tells  you  he 
did  it  then,  in  the  name  of  God,  wbat  should 
he  expect?  He  tells  you  he  committed  this 
murder,  tells  you  he  shot  this  woman  four 
times  and  kills  her,  and  the  police  officers 
tell  you  he  is  the  coolest  man  they  had  ever 
seen  In  all  their  career  with  criminals,  and 
yet  the  nerve  of  this  great  big  man  of  Mon- 
tana to  ask  and  to  expect  twelve  citizens  of 
Oregon  to  save  his  neck  under  such  circum- 
stances. Why,  how  absurd  it  is,  gentlemen 
of  the  jury.  We  would  not  save  the  neck 
of  a  dtizea  whom  we  ail  knew  under  such 
circumstances,  who  resided  here  with  us  for 
years  and  years,  let  alone  a  man  who  comes 
into  a  strange  state  and  seeks  to  do  his  crime 
in  another  state  where  he  figures  he  does  not 
leave  as  much  disgrace  upon  the  people  he 
leaves  behind  bim  as  he  would  if  he  commit- 
ted It  at  his  home,  in  his  own  state.  Why 
what  a  farce  this  Justice  of  ours  would  be 
In  the  state  of  Oregon,  and  what  a  shame 
and  disgrace  it  would  bring  upon  our  state, 
if  we  were  to  allow  this  man  the  privilege 
of  a  penitentiary  sentence.  Why,  think  of 
this  man  that  went  down  here  and  killed  bis 
wife,  his  mother-in-law,  and  bis  father-in- 
law —  Mr.  Lord:  If  your  honor  pleases,  I 
object  Mr.  Manning:  Gentlemen  of  the  Ju- 
ry, Just  think  of—  Mr.  Lord:  I  object  to 
that  Mr.  Manning :  Think  of  that  He  was 
tried  by  me  and  before  his  honor —  Mr. 
Lord :  I  except  to  the  remark,  If  your  honor 
please.  Mr.  Manning :  I  ask  you,  gentlemen 
of  the  Jury,  to  think  of  all  these  atrocious 
crimes—  Mr.  Lord :  I  object  '  One  moment 
Mr.  Manning.  The  Court :  One  moment  Mr. 
Manning:    If  this  man  don't  permit  me  to 
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address  the  jury,  I  won't  get  through  to-day. 
The  Court :  References  to  other  cases  not  In 
evidence  when  objected  to,  are  not  permissi- 
ble. Mr.  Manning :  I  understand.  Mr.  Lord : 
He  has  no  right  to  comment  ujjon  other 
crimes,  to  try  to  Inflame  the  mluds  of  the 
jurors  that  way,  and  1  except  to  It.  and  de- 
sire your  honor  to  Instruct  the  Jury  to  dis- 
regard It.  Mr.  Manning :  I  will  comment  up- 
on It  In  a  way.  Mr.  Lord:  And  I  note  an 
exception.  The  Court:  Counsel,  of  course, 
should  confine  himself  to  Inferences  from  the 
testimony.  Mr.  Manning:  That  would  be 
applicable  In  commenting  on  this  case;  yes, 
sir.  I  want  you  to  just  go  with  me  a  minute 
if  you  please,  back  to  the  time  when  Wade 
and  Dalton  came  to  the  state  of  Oregon,  gen- 
tlemen of  the  jury — go  with  me  right  over 
there  across  the  Willamette  river  to  the 
home  of  the —  Mr.  I^ord:  If  your  honor 
pleases,  I  object  to  that.  Mr.  Manning: — of 
the  family  that  lost  their  son  at  the  hands  of 
Wade  and  Dalton.  Mr.  I^rd:  I  object  to 
the  comparison  toy  the  district  attorney  In 
this  case,  and  desire  an  exception.  Mr.  Man- 
ning :  Yes.  Well,  did  you  ever  try  a  lawsuit 
before?  Mr.  Ix)rd:  I  would  not  think  that 
you  had  from  the  way  you  are  performing. 
If  your  honor  pleases,  I  object  to  the  re- 
marks made  by  the  district  attorney  In  com- 
paring this  defendant  with  other  defendant"? 
In  cases  which  are  within  the  minds  and 
memories  of  the  jury.  Judge  McBride  has 
made  a  ruling  upon  that  point,  and  I  think 
your  honor  has,  and  I  know  that  several 
other  judges  have.  It  Is  ixnproper,  it  is  un- 
just to  the  defendant,  making  an  odious 
comparison  which  he  has  no  right  to  make. 
Mr.  Manning:  Yes.  The  Court:  Well,  the 
argument  of  counsel  should  be  confined  to 
the  evidence.  Mr.  Manning:  I  am  going  to 
make  this  comparison.  Mr.  Tx)rd :  Well,  then, 
I  except  to  the  st-iteuient ;  I  object  to  It — 
Mr.  Manning:  Yon  can  exce^it  to  It  all  you 
want  to.  Mr.  Lord:  .\ud  your  honor  will 
allow  an  exception.  Note  an  exception,  Mr. 
Reiwrter.  Mr.  Manning:  I  told  you  a  min- 
ute ago,  I  called  your  attention  particularly 
to  Wade  and  Dalton ;  I  am  going  to  do  It 
again.  Mr.  Tx)nl :  And  I  except,  your  honor. 
Mr.  Manning:  They  <'aiiie  over  on  the  east 
!-~ide  of  the  river  and  undertook  to  hold  up 
one  of  the  nicest  young  men  we  had  In  this 
town,  and  they  shot  hlni  purely  acddpiitally. 
I  tried  the  case  against  them  :  they  shot  hini 
purely  accldentnlly.  But  sui>iK)siug.  gentle- 
men of  the  jnry,  they  had  said  they  were 
iMith  Intoxicated  that  night,  that  'we  were  in- 
toxicated and  we  didn't  know  what  we  were 
doing:  we  killed  this  man,  bnt  killed  him  un- 
der different  statute  than  this  man  killed  this 
woman  under' :  they  killed  him  under  that 
statute  wliere,  if  you  commit  murder  In  the 
attempt  to  commit  arson  or  robbery,  then  the 
crime  should  be  murder  in  the  first  degree. 
But  suppose  that  they  had  come  Into  court 
and  undertook  to  Justify  by  saying  they  were 
drunk  and  found  twelve  citizens  of  Multno- 


mah county  tliat  would  have  said.  Those  are 
two  nice,  decent-looking  young  fellows,'  and 
they  say  they  were — Wade  wasn't  twenty-one 
years  old  until  the  day  after  he  was  hung — 
'they  were  nice-appearing  Ijoys.'  They  walk- 
ed right  into  this  courtroom,  gentlemen  of 
the  jury,  and  they  said,  'We  did  it.  and  we 
had  no  right  to  do  It,'  and  I  admired  them, 
and  If  it  had  not  been  for  Georsic  Chanil)er- 
laln— Gov.  Chamlierlaln — I  would  have  saved 
one  of  them.  Gentlemen  of  the  Jury,  they 
liad  the  manliood  and  the  nerve;  but  this 
contemptible,  cowardly  man  from  Montana, 
he  had  the  nerve,  the  awful  nerve,  the  gigan- 
tic power  to  walk  up  those  stairs  to  where  a 
defenseless  prostitute  was.  who  was  no  Itet- 
ter  than  himself,  and  kill  her.  Why?  Be- 
cause she  refuse<l  to  live  with  him.  Gentle- 
men of  the  Jury,  I  would  rather  acquit  a  man 
who  went  out  here  on  the  public  highway 
and  held  yon  up  at  the  point  of  a  revolver 
and  took  your  property  from  you  tlian  I 
would  to  say  that  under  any  circumstances 
Imaginable — draw  on  your  imagination  as 
best  you  can — that  a  case  of  this  kind  would 
lie  Justlflahle  because  of  llqnor  or  Insanity. 
Where  Is  this  Insanity  dodge?  Gentlemen  of 
the  jury,  it  Is  always  to  l)e  fonnd  in  a  cow- 
ard. And  more  especially  Is  he  n  coward 
when  he  says  the  woman  did  It.  The  woman 
did  it?  Adam?  You  rememl>er  this  Adam — 
I  will  call  hini  Adam  from  Montana — Adam 
pointed  his  finger,  and  he  says,  *Eve  did  it' ; 
'the  woman  l)roke  up  my  home,  gentlemen  of 
the  jury;  she  made  a  tramp  and  a  bum  of 
me ;  she  forced  me  to  go  up  Into  that  room 
and  kill  her.'  Why,  gentlemen  of  the  Jnry, 
what  must  this  man,  Mr.  Lord,  think  yoxi 
twelve  men  are?  What  must  he  think  yon 
twelve  men  are,  and  what  must  this  coward 
think  you  twelve  men  would  be  If  you  were 
to  save  his  neck?" 

.\nd  again,  at  a  later  period  of  his  address, 
he  proceeded  to  state  to  the  jury :  "Gentle- 
men of  the  jury,  I  don't  want  to  say  anything 
derogatury  to  the  character  of  his  former 
wife.  Far  from  It.  I  don't  want  to  say  that 
she  otight  not  to  be  here.  Perhaps  she  feels 
It  In  her  heart  that  she  should  he  here ;  per- 
haps she  feels  it  her  duty  to  be  here;  but, 
gentlemen  of  the  Jury,  I  want  you  to  elimi- 
nate the  former  Mrs.  Blodgett  from  yonr- 
minds  absolutely  and  forever;  because  she 
only  shows  that  weakness  which  you  find  In 
many,  many  good  women.  I  would  venture 
the  assertion,  gentlemen  of  the  Jnry,  if  she 
would  only  unfold  a  tale  of  her  life  while 
she  lived  with  Blodgett,  there  would  not  he 
many  among  you  that  would  hesitate  in  find- 
ing a  verdict  against  this  man  of  murder  in 
the  first  degree.  Gentlemen  of  the  jury,  there 
never  has  been  a  single  thing  In  that  man's 
life, — I  know  It  for  this  reason  If  that  man 
had  a  character  of  any  kind  Imaginable,  there 
would  have  been  men  here  from  Montana  to 
say  It  was  good.  That  Is  the  fli-st  defense 
that  a  murderer  always  put  up — good  char- 
acter.   Where  is  this  man's  character?    You 
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liave  !t.  Ton  hare  It,  gentlemen  of  the  jury. 
Yon  know  what  It  Is ;  that  Is,  so  far  as  this 
case  you  are  trying  Is  concerned.  Mr.  Lord : 
Wait  a  minute.  I  object  to  that,  and  I  take 
an  exception  to  the  district  attorney's  re- 
marks. Mr.  Manning:  You  know  this  man 
is  a  murderer.  Mr.  Lord :  One  moment.  The 
Court :  One  moment ;  one  moment.  Mr. 
Manning:  Oh,  my!  Mr.  Lord:  Well,  It  you 
kuGw  a  little  more  and  talked  a  little  less 
you  would  say  less  'Oh,  mys'I  Mr.  Manning: 
Well,  go  ahead.  Mr.  Lord:  If  your  honor 
pleases,  counsel  knows— I  know  he  does — ^that 
he  has  no  right  to  comment  uiwn  the  charac- 
ter of  the  defendant.  The  character  Is  not  in 
Issue.  Mr.  Manning :  Character  is  always  In 
Issue,  if  you  want  to  put  It  in  Issue.  Mr. 
Lord :  I  except  to  the  remarks  of  the  district 
attorney.  Mr.  Manning:  So  I  say,  gentle- 
men of  the  jury,  that  you  have  his  character. 
Now  I  ask  you.  Is  It  good  or  bad?  That  Is 
nil  I  want  you  to  say.  Is  It  good  or  bad?  Is 
the  man  who  never  did  anything  but  nm  a 
tlance  hall  and  engage  prostitutes.  Is  that 
kind  of  a  man,  gentlemen  of  the  Jury,  to  be 
excused  from  a  crime  of  this  character?  No." 

The  language  first  excepted  to  will  not  be 
consldere<l  at  length,  as  the  substance  there- 
of is  fairly  to  be  inferred  from  the  evidence, 
but  it  is  there  stated  for  the  purpose  of  not- 
ing the  attitude  of  the  court  towards  defend- 
ant's objections  and  its  reasons  therefor, 
which  becomes  material  In  the  discussion  of 
the  case  to  follow.  The  language  to  which 
the  second  objection  is  now  made  cannot  be 
considered,  because  no  objection  was  made  at 
the  time,  and  hence  there  was  no  judicial 
error  on  the  part  of  the  lower  court  in  that 
regard.  Watson  v.  Southern  Oregon  Co.,  39 
Or.  4S1,  Cr>  Pac.  083.  The  third  portion  of  the 
district  attorney's  argument  above  set  forth 
is  stated  at  considerable  length  to  show  what 
was  the  real  Issue  discussed,  and  the  applica- 
tion made  by  the  district  attorney  of  the  lan- 
guage to  which  specific  objection  was  made, 
viz.,  "Why.  think,  of  tills  man  that  went  down 
here  and  killed  his  wife,  his  mother-in-law, 
niid  his  father-in-law,"  and  the  sui)sequent 
references  made  by  him  to  the  Wade  and  Dal- 
ton  Case. 

But  first  it  is  argued  by  the  state  that  no 
ruling  wiis  made  by  the  court  on  defendant's 
ol)jc<-ti()ns.  and  no  exception  was  taken  or  al- 
lr)\\-ed  to  a  ruling  of  the  court,  and,  there- 
fcre.  the  (pipstion  sought  to  bo  raised  Is  not 
before  this  court.  As  to  the  court  not  having 
ruled  upon  the  ol)jections.  It  is  apparent  fi-oni 
wliat  occnrrpil  and  was  said  by  the  court  up- 
on d<'feiidnnfs  first  interruption  that  the 
<]uestion  was  coivsidered  by  the  court  as  hav- 
ing been  once  passed  upon,  and  a  ruling  made 
to  the  effect  and  purport  that  counsel,  when 
he  conies  to  address  the  jury,  might  challenge 
the  correctness  of  tlie  statements  of  tiio  dis- 
trict attorney  as  to  wliat  was  or  was  not  in 
evidence,  and  tiiat  It  was  for  the  jury  to  de- 
cide. This,  taken  In  connection  with  the  sub- 
scfiuent  demeanor  of  the  court,  was  tanta- 


mount to  overruling  defendant's  objections 
and  equivalent  to  permission  to  the  district 
attorney  to  continue  in  his  Hue  of  argument 
notwithstanding  defendant's  objections,  which 
he  did  without  restraint.  It  was  the  duty  of 
defendant's  counsel  to  present  his  objection 
to  the  court  at  the  time,  and  press  it  to  a 
decision  and  save  his  exceptions.  This  he 
did,  and  that  is  all  the  law  requires  of  him, 
and  when  his  exceptions  are  Inciucied  In  the 
bill  of  exceptions  signed  by  the  court  it  is  an 
allowance  thereof.  But  the  court  seems  to 
have  misconceived  Its  duty,  which  was  to 
keep  the  attorneys,  both  for  the  state  and  de- 
fendant, within  the  bounds  of  legitimate  ar- 
gument, and  to  promptly  check  cither  when 
they  exceeded  it  People  v.  Lange,  90  Mich. 
454,  51  N.  W.  534.  The  judge  does  not  sit 
uiion  the  bench  as  a  silent  and  passive  spe<'- 
tator  of  what  is  going  on,  but  sits  to  admin- 
ister the  law  and  guide  the  proceedings  before 
him.    State  v.  Robertson,  86  N.  C.  fi28. 

When  the  party  who  Is  Injured  by  the 
wrong  calls  for  the  intervention  of  the  court 
by  an  objection.  It  will  not  do  for  the  court 
to  remain  silent,  leaving  the  matter  of  mis- 
conduct with  the  offending  party  and  the 
jury.  The  court  is  bound  to  Interpose  when 
so  called  upon,  and,  if  an  Improper  and  Inju- 
rious statement  has  been  made  without  ex- 
cuse, the  effect  of  It  should  be  erased  from 
the  minds  of  the  jury,  then  and  there,  by  an 
emphatic  and  explicit  admonition  from  the 
court.  Nelson  v.  Welch,  115  Ind.  270,  16  N. 
E.  634,  17  N.  E.  ."lOO.  It  may  be  said  with 
equal  propriety  that  the  dLstrlct  attorney,  al- 
though charged  with  the  duty  of  prosecuting 
the  defendant,  has  an  equal  responsibility 
with  the  court  in  seeing  that  the  defendant 
has  a  fair  and  Impartial  trial.  The  evidence 
offered  should  be  legal  and  pertinent,  fairly 
and  Impartially  stated  to  the  jury,  and  the 
deductions  and  arguments  therefrom  legiti- 
mate and  candid.  If  in  the  prosecution  It 
sliould  happen,  by  inadvertent  or  hasty  ex- 
pression or  otherwise,  that  improper  and  inju- 
rious statenieuts  are  made  to  the  jury,  it  Is 
the  duty  of  the  offending  party  to  make  it  ai> 
pear  by  the  record  that  nothing  reasonabl.v 
proi>er  to  be  done  was  omitted  in  order  to  rec- 
tify the  wrong  and  restore  to  the  trial  the 
fairness  of  which  he  presumalily  divested  It. 
Kelson  v.  Welch,  supra.  The  taking  of  an  ex- 
ception by  defendant  and  Its  Incorporation  in- 
to the  bill  of  exceptions  preserved  Ws  rights, 
and  the  matter  is  projierly  before  the  court 
for  our  consideration.  "It  is  a  well-establish- 
ed rule  that  it  is  error  sulflcient  to  reverse  a 
judgnieut  for  the  court  to  suffer  counsel, 
against  objcK-tlou,  to  state  fa<'ts  jiertinent  to 
the  issue  and  not  in  evidence,  or  to  comment 
upon  facts  calculated  to  prejudice,  which 
l>:ive  no  iiearing  whatever  ution  the  issues, 
and  evidence  of  which  would  have  been  ruled 
out,  or  to  assume  arguendo  such  facts  to  be 
in  the  case  when  they  are  not."  2  PI.  &  Pr. 
72St.  While  tills  states  the  general  rule,  yet 
it  must  finally  rest  upon  the  facts  of  each 
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partlcnlar  case  as  to  what  matters  adverted 
to  but  not  in  evidence  are  pertinent  to  the 
issues,  or  what  Immaterial  matters  referred 
to  may  produce  Injury  to  the  substantial 
rights  of  the  defendant.  It  needs  no  extend- 
ed consideration  or  citation  of  authority  to 
establish  that  the  references  made  In  this 
case  by  the  district  attorney  to  some  other 
criminal  who,  it  was  said,  had  killed  his  wife, 
his  mothor-in-law,  and  his  fathcr-ln-law  In 
the  county  where  defendant  was  being  tried, 
or  to  what  Wade  and  Dalton,  other  crimlnuls, 
may  have  done,  and  how  they  accomplished 
their  nefarious  crime,  and  what  manner  of 
defense  they  made  to  the  charge  of  murder, 
could  have  no  legitimate  bearing  on  the  guilt 
or  innocence  or  the  degree  of  guilt  of  this  de- 
fendant It  is  manifestly  obvious  that  refer- 
ence to  such  matters  was  highly  Improper. 
Mr.  Justice  Head.  In  Dollar  v.  State,  00  Ala. 
230,  13  South.  575,  says:  "But  there  should 
l)e  a  limit  placed  upan  this  license.  •  •  • 
We  do  not  mean  to  say  that  the  solicitor  may 
not  comment  upon  the  evils  generally  of  the 
crime  which  the  law  he  Is  seeking  to  enforce 
Intends  to  prevent,  but  he  goes  beyond  this 
when  he  gratuitously  states  to  the  jury  as  a 
fact  the  existence  of  particular  evils  In  the 
locality  of  the  defendant's  offense,  and  to 
which  that  offense  is  supposed  by  him  to  be 
related."  Nor  Is  the  refusal  of  the  c-ourt  to 
interfere  justified  by  the  fact  that  the  defend- 
ant, who  is  objecting,  has  an  opportunity  to 
address  the  jury  in  reply,  and  may  then  re- 
fute the  assertions  of  the  state's  attorney. 
Questions  of  this  kind  generally  arise  out  of 
the  closing  arguments,  but  the  rule  Is  the 
same  at  whatever  stage  of  the  case  the  im- 
proper language  Is  used.  2  Ency.  Pi.  &  Pr, 
730.  If  it  was  proper  to  present  these  things 
to  and  comment  on  them  before  the  jui'y.  it 
was  proper  for  the  jury  to  consider  them  in 
making  up  their  verdict,  and,  if  it  was  proper 
for  them  to  be  considered  by  the  jury,  they 
would  be  and  should  have  been  admitted  in 
evidence,  but  no  one,  we  apprehend,  will  con- 
tend for  a  moment  that  such  matters  are  ad- 
missible. 

But  a  case  should  not  be  reversed  where 
improper  references  have  been  made  by  coun- 
sel In  their  argument  to  Immaterial  and  Ir- 
relevant matters,  unless  it  further  appears 
that  injury  to  the  rights  of  defendant  result- 
ed, and  that  will  be  determined  by  the  issue 
Involved  and  the  state  of  the  evidence.  Al- 
though the  confession  of  defendant,  which 
was  properly  received  In  evidence,  admitted 
not  only  the  fact  of  the  killing,  but  also 
facts  tending  to  show  that  the  act  was  com- 
mitted by  him  with  such  deliberation  and  pre- 
meditation as  to  constitute  murder  In  the 
first  degree,  yet  that  Is  not  conclusive  upon 
defendant.  "The  accused  Is  not  estopped  to 
deny  and  disprove  the  statements  in  his  con- 
fession. He  may  show  that  when  he  confess- 
ed he  was  Intoxicated,  and  may  disprove  by 
Independent  evidence  of  any  sort  any  in- 
criminating fact  confessed  by  him.    The  rule 


that  a  confession  Is  to  be  considered  in  its- 
entirety  does  not  compel  the  jury  to  give  the 
same  belief  to  every  part  of  it.  The  Jury 
may  attach  such  credit  to  any  part  of  it  as 
they  deem  it  worthy  of,  and  may  reject  any 
portion  of  It  which  they  do  not  believe.  All 
of  It  must  be  carefully  weiglied  by  the  Jury,, 
and  upon  all  the  circumstances  surrounding 
the  case  they  must  determine  how  much  of 
It  they  will  receive  and  how  much  of  it  they 
will  reject."  12  Cyc.  434.  The  competency 
of  the  evidence  is,  however,  for  the  court, 
while  the  weight  and  credibility  of  o  confes- 
sion as  evidence  are  to  be  determined  by  the 
jury  upon  the  same  principles  that  they  de- 
termine the  weight  and  credibility  of  any  evi- 
dence; that  Is,  upon  the  consideration  of  all 
the  circumstances  connected  therewith.  Id. 
485.  The  defense  attempted  to  be  made  was 
Insanity,  claimed  to  have  been  produced  by 
excessive  and  prolonged  drinking  of  Intoxi- 
cants, which  deprived  the  defendant  of  the 
capacity  of  deliberation  and  premeditation, 
necessary  to  constitute  murder  In  the  first 
degree,  and  reduced  the  crime  at  least  to 
murder  In  the  second  degree,  and  from  which 
Intoxication  or  the  effects  thereof.  It  was 
claimed,  at  the  time  of  making  the  confession, 
he  had  not  fully  recovered.  From  the  tenor 
of  that  portion  of  the  district  attorney's  ar- 
gument found  in  the  record,  that  seems  to 
have  been  the  main  issue. 

Drunkenness  does  not  excuse  the  defendant 
in  a  criminal  action,  but  may  be  considered 
by  the  jury  In  determining  the  purpose,  mo- 
tive, or  Intent  with  which  he  committed  the 
crime,  in  order  to  fix  the  degree  of  his  guilt. 
State  v.  Zom.  22  Or.  600.  30  Pae.  317;  B.  & 
C.  Comp.  i  1393.  There  was  evidence  tending- 
to  support  this  defense,  and  also  that  he  did 
not,  in  fact,  make  to  his  friend  Malloy  the 
statement  contained  In  his  confession  to  the 
effect  that  he  was  going  up  to  the  deceased's 
room  with  an  intent  to  kill  her.  So,  instead 
of  finding  defendant  guilty  of  murder  In  the- 
first  degree,  as  they  did,  the  Jury  may  have 
found  him  guilty  in  some  lesser  degree,  ac- 
cording to  the  Importance  and  degree  of  cred- 
ibility they  attached  to  the  confession  and  to- 
the  testimony  of  different  witnesses.  There- 
fore, when  the  district  attorney  sought  by  ar- 
gmnent  and  ridicule  to  show  to  the  Jury  the 
absurdity  of  a  plea  of  insanity  In  this  case 
by  resorting  to  the  facts  and  circumstances 
of  other  crimes  committed  In  the  same  local- 
ity for  which  perjiptrators  suffered  the  ex- 
treme penalty  of  the  law,  all  of  which  he 
stated  to  tiie  jury,  their  minds  must  have 
been  influencetl  against  the  defendant. 

It  Is  claimed  by  the  state,  howe-»-er,  that 
the  possibility  of  prejudice  In  the  minds  of 
the  jury,  from  the  admitted  Improper  and 
objectionable  language,  was  counteracted  and 
prevented,  by  the  court  instructing  the  Jury 
as  follows:  "In  this  case  you  will  disregard 
all  matters  that  occur  during  the  trial  that 
are  not  strictly  admitted  in  evidence  under 
the  Instructions  of  the  order  of  the  cou 
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and  tbe  comments  of  coansei  for  the  state 
wherein  they  may  be  based  upon  matters  not 
In  evidence,  unless  they  do  It  by  way  of 
argument  or  Inference,  such  as  Is  natural  to 
follow  or  adopt  In  your  experience  as  the 
sole  and  exclusive  judges  of  fact  from  mat- 
ters of  great  public  notoriety."  Very  many 
abuses  in  argument  may  be  sufficiently  coun- 
teracted  by  the  Instructions  of  the  court  to 
the  jury,  and  a  large  discretion  as  to  the  re- 
fusing of  new  trials  because  of  such  viola- 
tions of  propriety  la  accorded  to  the  trial 
courts.  The  appellate  court  will  frequently 
condemn  the  language  or  conduct  of  counsel, 
and  at  the  same  time  affirm  a  Judgment  de- 
nying a  new  trial,  on  the  ground  that  under 
all  tbe  circumstances  tbe  rights  of  tbe  de- 
feated party  were  not  materially  prejudiced, 
or  that  action  of  tbe  trial  court  In  the  prem- 
ises was  effectual  to  restore  to  the  proceed- 
ings the  fairness  of  which  they  had  been  di- 
vested. 2  Ency.  PI.  &  Pr.  752.  And  this 
court  In  the  case  of  State  v.  Anderson,  10  Or. 
448,  declined  to  reverse  tlie  case  when  tbe 
district  attorney,  while  addressing  the  Jury, 
commented  ui)on  the  defendant's  failure  to 
take  tbe  witness  stand  in  his  own  behalf, 
which  this  court  says  was  certainly  not 
projaer.  The  defendant  objected  at  tbe  time 
and  saved  an  exception.  The  trial  court  did 
not,  at  tbe  time,  rule  on  tbe  right  of  the 
district  attorney  to  make  the  remarks,  but 
In  tbe  final  charge  to  the  jury  instructed 
them  that  "no  Inference  or  assumption  could 
be  drawn  by  the  Jury  from  the  omission  of 
tbe  defendant  to  testify."  That  instruction 
was  specific  and  directed  to  the  correction  of 
a  possible  Injury,  but  the  instruction  In  the 
present  case  is  general,  and  leaves  It  still  to 
the  jury  to  say  whetlier  reference  has  been 
made  by  counsel  for  tbe  state  to  matters  not 
In  evidence,  or  whether  counsel's  argument 
Is  a  natural  or  proper  Inference  to  be  drawn 
from  matters  of  assumed  great  public  noto- 
riety. The  jury  should  be  mnde  to  under- 
stand that  in  making  the  statement  counsel 
violated  the  propriety  of  his  position,  and 
that  If  they  did  not  wholly  disregard  it  they 
would  violate  their  duty  as  Jurors.  Nelson 
V.  Welch,  supra.  Moreover,  In  State  v.  An- 
derson, supra,  the  court  say  that:  "The  ob- 
jectionable comments  seem  to  have  escaped 
the  assistant  district  attorney  In  the  heat  of 
the  argument,  and  not  to  have  l>een  repeated 
after  tbe  Interposition  of  tbe  appellant's  ob- 
jectlon ;  and  the  court  was  careful  to  charge 
the  jury  against  any  impression  such  com- 
ments might  have  left  upon  their  minds." 
But  they  also  say:  "If  a  course  of  remarks 
of  this  kind  had  been  persisted  in  on  the 
part  of  the  prosecution,  under  the  permis- 
sion of  the  court,  and  against  the  objections 
of  the  appellant,  and  exceptions  properly 
taken,  there  is  no  doubt  but  tbe  judgment 
must  have  been  reversed."  Xow,  that  Is  just 
what  occurred  in  the  present  case.  Tbe  de- 
fendant, notwithstanding  the  strenuous  effort 
of  bis  counsel  in  his  behalf,  during  the  pro- 


gress of  the  trial,  was  at  tbe  mercy  of  the 
inactivity  of  tbe  court,  combined  with  tbe 
persistence  of  counsel  for  tbe  state  In  re- 
hearsing  to  tbe  jury  immaterial  and  preju- 
dicial matters  not  in  evidence,  and  to  com- 
ment thereon  and  to  draw  inferences  there- 
from to  defendant's  evident  disadvantage. 

XJqually  unfortunate  and  Improper  was  tbe 
discussion  by  the  district  attorney  of  the  gen- 
eral character  of  tbe  defendant,  and  his  com- 
ment upon  defendant's  failure  to  call  wit- 
nesses from  Montana  to  sustain  a  good  char- 
acter. He  had  not  testified  In  his  own  be- 
half or  offered  other  witness  to  show  a  good 
character  for  himself.  The  prosecution  can- 
not Impeach  the  defendant's  character  unless 
be  puts  It  In  issue.  Wharton's  Criminal  Ev. 
S  61.  And  In  a  criminal  case,  comments  on 
the  defendant's  failure  to  adduce  evidence 
of  bis  good  character,  when  tbe  latter  has 
not  been  put  In  issue,  has  been  held  to  be  eiv 
ror  not  cured  by  subsequent  Instruction  to 
the  jury  to  disregard  the  comments.  "The 
court  should  not  have  permitted  such  an  ar- 
gument," says  Mr.  Justice  Long,  In  People 
V.  Evans,  72  Mich.  367,  40  N.  W.  473;  and 
for  other  authorities  see  footnote,  2  Eacj. 
PI.  &  Pr.  739. 

Enough  has  been  said  to  show  the  reason 
and  necessity  for  a  reversal  of  the  judgment 
and  tbe  ordering  of  a  new  trial. 


KANSAS  CITY  et  al,  v.  XAPIECEK  et  al. 

(Supreme  Court  of  Kansas.     Xov.  9,  1907. 

Rehearing  Denied  Dec.  13,  1007.) 

1.  mu.mcipai.  cokpobations  —  opening 
Streets— Assessment. 

The  prooepdinKR  by  which  an  assessment  !• 
made  against  tbe  property  within  a  benefit  dis- 
trict to  pay  for  a  part  of  tbp  c-ost  of  opening  a 
street  are  not  renderod  void  by  the  fact  that 
the  report  of  the  appraisers  sppointcd  to  assess 
the  damages  occasioned  by  the  taking  of  the 
land  required  for  the  purpose  shows  that  their 
award  was  based  upon  the  theory  that  the  own- 
er should  retain  the  buildinRs  situated  thereon 
and  remove  them  at  his  own  expense. 

2.  Same— Appbaisf-bs— Notice. 

The  language  of  a  notice  given  by  such  ap- 
praisers will  be  liberally  construed  to  uphold 
their  acts,  especlallj"  in  the  rase  of  ambiguous 
phrases  borrowed  from  the  statute. 

flOd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1086.] 

3.  Same— Desobiption  of  Pbopebtt. 

In  the  course  of  proceedings  instituted  by 
a  city  for  opening  a  street  and  charging  a  part 
of  the  cost  to  the  property  within  a  benefit  dis- 
trict, it  is  unnecessary  that  the  description  of 
the  property  referred  to  therein  should  include 
a  statement  of  the  city,  county,  or  state  in 
which  it  is  situated.  The  subdivisions  referred 
to  must  be  understood  to  he  those  of  the  mu- 
nicipality concerned. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1128.] 

4.  Same— DisTBiBUTioN  or  Assessment. 

A  statute  providing  that  appraisers  shall 
assess  a  part  of  the  cost  of  such  improvement 
against  the  property  within  a  specified  district 
wbich  shall  m  their  opinion  be  especiall;^  l>ene- 
fited  thereljy,  in  the  aosence  of  a  provision  for 
any  other  rule  of  apportionment,  must  be  con- 
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strued  to  mean  tbat  the  total  amount  to  be 
charged  againat  such  property  shall  be  distribut- 
ed in  proportion  to  the  actual  benefit  received 
by  the  several  tracts  respectively,  as  estimated 
by  the  appraisers. 

[EJd.  Note. — For  cases  in  point,  see  Pent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1109.] 

5.  Same — Pboperty  Benefited. 

Under  the  statute  (section  ICO,  c.  122,  p. 
223,  Laws  lOUG)  authorizing  a  part  of  the  cost 
of  opening  a  street  to  be  charged  to  property 
especially  benefited  thereby,  aHses>;mcnts  may  be 
made  against  tracts  not  fronting  thereon. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Municipal  Corixirations,  §§  1100,  lllS-- 

(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  AVyau- 
dotte  County;  William  G.  Holt,  Judge. 

Actiim  by  Martin  Nnpiecek  and  others 
against  the  city  of  Kansas  City  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed. 

H.  L.  Alden  and  Ralph  Nelson,  for  pluin- 
tllTs  in  error.  E.  L.  Fischer  and  T.  A.  Pol- 
lock, for  defendants  in  error. 

MASON,  J.  The  city  council  of  Kansas 
City  undertook  to  open  a  street  through  a 
block  and  to  charge  a  portion  of  the  cost  to 
the  property  within  a  benefit  district.  The 
owners  of  several  tracts  affected  obtained  a 
permanent  injunction  against  the  enforce- 
ment of  the  resulting  assessments,  and  the 
city  prosecutes  error. 

The  plaintiffs  concede  that  to  sustain  the 
judgment  it  is  necessary  for  them  to  show 
that  the  proceedings  which  culminated  in  the 
tax  complained  of  were  absoUitely  void.  The 
first  defect  specified  Is  that  the  report  of  the 
appraisers  appointed  to  assess  the  damages 
occasioned  by  the  taking  of  the  land  required 
for  the  street  made  their  estimates  uiwn  the 
basis  that  the  owner  should  retain  all  build- 
ings located  thereon,  and  remove  them  at  his 
own  expense.  It  Is  true  that  the  rule  is  said 
to  be  that,  where  land  is  taken  for  a  public 
purpose,  the  title  to  iiermauent  ImprovementH 
thereon  passes  to  the  public,  and  the  owner 
must  be  paid  for  theiu.  Mills  on  Eminent 
Domain,  §  223 ;  Kansas  City  v.  Jloree,  105  Mo. 
510,  16  S.  W.  893 ;  Finn  v.  Providence  Gas  Co., 
99  Pa.  031.  See,  also,  10  A.  &  E.  Encycl.  of 
L.  1158,  and  15  Cyc.  702.  There  is  nothing, 
however.  Inherently  vicious  about  the  method 
pursued.  Indeed,  it  seems  better  calculated 
to  yield  just  results  than  the  one  usually 
adopted.  If  It  was  satisfactory  to  the  par- 
ties directly  concerned,  the  owner  and  the 
city.  It  is  not  apparent  how  the  plaintiffs 
were  Injured  by  it.  But  at  most  It  merely 
resulted  In  an  erroneous  award  of  damages 
which  could  have  been  corri-cted  ou  apical, 
as  provided  by  the  statute  (section  102,  c. 
122,  p.  225,  Laws  liKW),  and  which,  not  hav- 
ing been  challenged  in  that  manner,  became 
final.  It  is  not  unusual  for  condeumation  com- 
missioners to  attach  conditions  to  their  as- 
sessment, as  by  allowing  some  privilege  to  the 


owner  In  reduction  of  the  amount  of  his  dam-' 
ages.  Of  this  practice  it  is  said.  In  2  Lewis 
on  Eminent  Domain,  |  505,  p.  1141:  '-Awards 
of  this  character  are  not,  however,  void,  un- 
less repugnant  to  the  legal  effect  of  the  «"on- 
demnation,  as  where  the  statute  ve'^ts  a  fei> 
In  the  party  condemning,  and  the  award  re- 
serves an  easement  to  the  owner,  or  Is  con- 
trary to  a  provision  of  positive  law." 

The  notice  given  by  the  appraiser.-:  of  the 
time  and  place  of  their  meeting  recited  that 
they  had  been  appointed  "to  appraise  an<l 
assess  the  actual  value  of  the  laud  proposed 
to  be  taken  •  •  •  and  the  actual  dam- 
ages done  to  all  other  proi)erty  •  •  • 
and  for  the  payment  of  such  value  and  dam- 
ages assess  against  said  city,  •  •  *  the 
amount  of  benefit  to  the  public  generally,  and 
the  remainder  of  such  damages  causetl  by  the 
opening  of  said  street  against  the  property  or 
the  benefit  district."  It  Is  insisted  that  this 
t>ould  only  mean  that  the  appraisers  were  to 
assess  against  the  city  both  the  value  of  the 
land  taken  and  the  damages  to  other  property, 
but  against  the  property  specially  benefited 
only  the  damages  to  other  property  than  that 
appropriated.  The  language  eonsldei-ed  by  It- 
self might  be  susceptible  of  such  a  construc- 
tion, but  it  Is  in  substance  borrowed  from  the 
statute  where  the  word  "damages,"  in  the 
phrase  "the  remainder  of  such  damages,"  ob- 
viously refers  to  all  the  damages  occasioned 
by  the  Improvement,  Including  the  amount  al- 
lowed as  couipensatlou  for  the  laud  taken. 
Complaint  Is  also  made  that,  by  referring  to 
the  assessment  of  the  damages  done  to  "all 
other  property,"  the  notice  and  the  ordinance 
on  which  It  was  based  implied  that  damages 
would  be  allowed  with  respect  to  lauds  not 
a  part  of  the  tract  through  which  the  street 
was  to  be  opened.  As  the  expression  thus 
complained  of  also  Is  found  In  the  statute,  no 
serious  objection  can  be  based  uiwn  Its  rei»e- 
titlon  in  the  notice  and  ordinance. 

The  reixjrt  is  further  criticised  because,  al- 
though the  various  tracts  referred  to  therein 
were  otherwise  suffldeutly  described,  the 
names  of  the  city  and  county  were  not  stat- 
ed in  that  connection.  There  was  no  occa- 
sion for  stating  tliem.  The  various  subdivi- 
6ious  named  must  be  undei-stood  to  be  those 
of  the  municipality  which  had  instituted  and 
was  carrying  on  the  proceeding. 

Another  objection  to  the  report  is  that  it 
does  not  disclose  by  what  rule  or  method  the 
amount  required  to  be  raised  by  special  as- 
sessments was  api>ortloued  among  the  prop- 
erty of  the  benefit  district.  The  Legislature 
might  doubtless  have  provided  for  an  appor- 
tionment according  to  the  area,  or  to  the 
frontage,  or  to  the  value.  25  A.  &  E.  Encycl. 
of  L.  1200,  1201.  What  it  intended  in  this 
regard  must  be  fouud  in  these  words  of  the 
statute:  "For  the  payment  of  such  value  and 
damages  the  a|)praiser8  shall  assess  against 
the  city  the  amount  of  benefit  to  the  public 
generally,  and  the  remainder  of  such  dam- 
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ages  against  the  property  within  the  benefit 
district,  which  shall,  In  the  opinion  of  said 
appraisers,  be  especially  benefited  by  the  pro- 
posed Improveinent."  h&ws  1903,  p.  223,  C. 
122,  f  100.  This  can  only  be  Interpreted  to 
mean  tliat  the  amount  to  be  charged  against 
the  tracts  especially  benefited  shall  be  dis- 
tributed In  proportion  to  the  actual  benefit 
respectively  received  by  each  In  the  opinion 
of  the  appraisers.  The  report,  so  far  as  ma- 
terial, was  thus  worded:  "We,  the  undersign- 
ed appraisers  appointed  to  ascertain  the  actu- 
al value  of  the  land  proposed  to  be  condemned 
and  taken,  and  to  assess  the  benefits  and  dam- 
ages sustained  by  all  property  owners  by  rea- 
son of  the  improvement  in  question,  beg  leave 
to  report  that  we  assessed  against  the  city 
the  amount  of  benefits  to  the  public  generally 
by  reason  of  the  opening,  widening  or  extend- 
ing of  said  highway,  and  the  remainder  of 
such  damages,  including  the  value  of  the 
land  to  be  taken  and  the  damages  to  all  other 
property,  we  assessed  as  benefits  against  the 
specific  property  embraced  In  the  benefit  dis- 
trict fixed  by  said  ordinance  which  will  be 
especially  benefited  by  the  proposed  improve- 
ment, as  shown  by  the  schedule  hereto  attach- 
ed and  made  a  part  hereof,  and  we  now  re- 
port the  same  as  a  fall  and  complete  assess- 
ment." The  appraisers'  oath,  which  was  re- 
ferred to  in  and  made  a  part  of  the  report, 
contained  an  engagement  that  they  would 
••make  a  true,  correct  and  equitable  appraise- 
ment of  the  actxial  value  of  the  land  proposed 
to  be  condemned  and  taken,  and  of  the  bene- 
fits and  damages  to  all  other  lots  and  pieces 
of  land."  In  view  of  the  terms  of  the  stat- 
ute, the  report  suflaciently  showed  that  the 
plan  adopted  was  that  of  apiwrtioning  the 
damages  according  to  the  actual  benefits  re- 
ceived. It  is  now  claimed  that  the  total  bene- 
fits estimated  exceed  the  total  damages  by  a 
few  dollars,  that  one  tract  was  assessed  twice, 
and  that  in  several  Instances  the  assessment 
levied  does  not  correspond  with  the  estimate 
of  the  appraisers.  These  matters,  however, 
need  not  be  considered,  for  they  are  not  re- 
ferred to  in  the  petition,  which  undertook  to 
set  out  the  plaintiffs'  grievances  in  full  detail. 

The  ordinances  providing  for  the  improve- 
ment and  for  collecting  the  assessments  are 
attacked  upon  grounds  similar  to  those  al- 
ready discussed,  and  upon  others  which  have 
been  examined,  and  are  held  to  be  insuflBcient, 
but  which  are  thought  not  to  require  separate 
statement. 

The  final  claim  upon  which  a  reversal  Is 
asked  is  that  only  property  fronting  upon  a 
street  to  be  opened  can  be  charged  with  the 
cost  thereof.  It  is  true  that  in  denying  the 
right  of  the  owner  of  property,  which  does 
not  abut  upon  a  street,  to  maintain  an  action 
to  enjoin  its  vacation  or  obstruction,  courts 
often  say  that  such  a  person  has  no  special 
or  peculiar  interest  therein;  but  this  is  ex- 
plained to  mean  that  to  gain  a  standing  for 
that  pni-pose  he  must  show  that  he  suffers  an 
inconvenience   different   in   kind   from   that 


caused  to  the  public  generally.  Billard  v. 
Erhart,  35  Kan.  611,  12  Pac.  39.  And  that 
sitimtlon  can  only  arise  when  his  direct  access 
to  his  property  is  affected.  But  it  is  obvloti.« 
that  by  the  oi)ening  of  a  street  tracts  not 
abutting  upon  it  may  be  actually  benefited 
and  become  more  valuable.  The  advantage 
thus  afforded  to  ownei-s  may  be  said  to  be  of 
the  same  kind  as  that  derived  by  the  public- 
generally,  or,  at  all  events,  of  the  same  kind 
as  that  derived  by  many  other  individuals. 
But  it  obviously  will  vary  in  degree,  depend- 
ing upon  distance,  position,  and  other  local 
conditions,  and  in  that  sense  is  special  and 
peculiar  as  to  each  tract.  Under  the  statute, 
the  location  of  the  property  is  immaterial  If 
it  is  in  fact  benefited  (25  A.  &  E.  Encycl.  of 
li.  1189),  and  the  question  of  fact  is  to  be 
determined  by  the  council  and  the  appraisei-s. 
In  Matter  of  Common  CJouncll  of  Amsterdam, 
126  N.  y.  158,  27  N.  E.  272,  afllrming  55  Uvea, 
270,  8  N.  T.  Supp.  234,  it  was  expressly  held 
that  the  authority  given  to  commissioners  to 
assess  the  costs  of  the  opening  of  a  street  to 
the  property  benefited  thereby  was  not  lim- 
ited to  an  assessment  upon  lands  bordering 
on  the  street.  See,  also,  In  re  Westlake  Ave- 
nue, 40  Wash.  144,  82  Pac.  279. 

No  Jurisdictional  defect  in  the  proceedings 
having  been  pointed  out,  no  ground  for  en- 
Joining  the  enforcement  of  the  assessment 
has  been  established,  and  the  Judgment  must 
therefore  be  reversed. 


STATE  V.   WHITE  et  al. 

(Supreme   Court  of   KansaH.    Xov.   9.   1907. 

Uehearing  Denied  Dec.  13,  1907.) 

1.  Crimisal  Law— Limitation  of  Prosecu- 
tions. 

A  prosecution  by  information  for  a  felony 
is  commenced  on  the  date  the  warrant  which  is 
e.teeuted  is  placed  in  the  hands  of  tlie  officer  for 
service,  and  not  on  the  date  the  information  is 
filed ;  and  upon  the  hearing  of  a  motion  to  quash 
an  information  which  states  an  offense,  the  pros- 
ecution of  which  is  apparently  barred,  the  court 
may  examine  the  prior  proceedinprs  to  ascertain 
the  time  when  the  action  was  in  fact  bepun. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  5  282.] 

2.  Same— CoMpi-AiNT— Waivbb  of  Defects. 

If  upon  his  arrest  for  a  felony  the  party 
charged  consents  to  a  continuance,  and  without 
objection  to  the  complaint  or  warrant  gives  bond 
to  appear  at  a  later  date  and  answer,  he  waives 
all  defects  in  the  complaint  and  warrant,  and 
thereafter  cannot  he  heard  to  say  they  werc_  in- 
sufficient to  begin  a  criminal  action  against 
him.  and  arrest  the  running  of  the  statute  of 
limitations. 

[BM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  431.] 

3.  Same— Sufficiency. 

A  complaint  and  warrant  for  a  felony  which 
state  the  date  of  the  offense  as  "the  blank  day" 

or  "the day"  of  a  month  and  year  named 

are  sufficient  to  authorize  the  detention  of  the 
party  chnrRod  until  a  preliminary  examination 
can  be  held;  and  this  is  true  although  the  prose- 
cution apparently  is  barred  by  the  statute  of 
limitations. 
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4.  Larcekt— Propkrtt  Bbougiit  into  Statk. 

In  a  prosecution  under  Fection  285  of  the 
crimes  act  «ien.  St.  19()1,  I  iJ2S«)),  providing 
that  every  person  who  shall  steal  or  obtain  by 
robbery  the  property  of  another  in  any  other 
state,  territory,  or  country,  and  shall  bring  the 
same  into  this  state,  may  be  convicted  and  pun- 
islied  for  larceny  in  the  same  manner  as  if  such 
propert.y  had  been  feloniously  stolen  or  taken 
within  this  state ;  the  <juostion  whether  the  prop- 
erty brought  into  the  state  was  stolen  is  to  be 
determined  by  the  law  of  this  state. 

5.  Same— Chanoino  Brand  of  Cattlb. 

If  a  pcr.-ion  in  another  state  mark  or  brand, 
or  alter  the  mark  or  brand  of,  any  animal,  the 
subject  of  larceny  and  the  property  of  another, 
with  intent  to  steal  it  or  to  convert  it  to  his  own 
use,  so  that  if  the  mnrking.  brandiiiR.  or  altera- 
tion were  done  In  this  state  he  would  be  guilty 
of  the  larceny  defined  by  section  83  of  the 
crimes  act  (Oon.  St.  1001,  S  2070).  and  then 
briojis  such  animal  into  this  state,  he  may  be 
<'onvicted  of  the  offense  denounced  by  section 
28.'!  of  the  crimes  act. 

[Ed.  Note. — For  oas-'s  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  S  49.1 

■6.  Same— INFOHMATION— Simple  Larcekt. 

In  a  case  of  the  character  just  described, 
the  offense  may  be  charged  in  the  information 
as  simple  larceny. 

7.  Same— LNSTRtJCTio.vs— rossEs.siON  of  Stol- 
en   PBOrEBTY. 

An  instruction  regarding  the  incriminating 
effect  of  the  recent  and  unexplained  possession 
of  stolen  property,  modeled  after  the  fifth  para- 
graph of  the  syllabus  of  the  case  of  the  State 
T,  Cassad.v,  12  Kan.  550,  criticised,  but  not  con- 
demned. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  U  100-204.] 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Barber  Coun- 
ty; P.  B.  Gillett,  Judge. 

Frank  White  and  Elmer  Will  lams  were 
■convicted  of  cattle  stealing,  and  npiieal.  Af- 
firmed. 

Noble  &  Tlncher  nnd  Jackson  &  Noble,  for 
appellants.  F.  S.  Jackson,  Atty.  Gen.,  and 
Samuel  Giiffln,  for  the  State. 

BTTRCH.  J.  On  February  10,  1900,  a 
•complaint  was  filed  before  a  Justice  of  the 
peace,  charging  the  appellant  with  taking, 
stealing,  and  carrying  away  two  steers,  the 
proiXTty  of  J.  M.  Ilule,  on  the  "blank  day 
of  February.  1904."  A  warrant  was  Issued, 
4ind  Immediately  executed,  which  stated  the 
offense  In  the  same  language  as  tlic  complaint 

•except  that  the  date  was  given  as  "the 

•day  of  February,  11)04."  By  agreement  of 
parties,  further  proceedings  wore  postponed 
until  March  1,  1000,  and  oppellant  entered 
Into  a  recognizance  to  api)ear  before  the  Jus- 
tice on  that  day  to  answer  the  complaint 
made  against  him.  On  the  day  fixed,  a  pre- 
liminary examination  occurred,  and  appel- 
lant was  held  for  trial.  On  May  14,  1000, 
an  information  was  filed  In  the  district  court, 
•charging  appellant  with  larceny  of  the  steers 
described  on  February  29,  1904.  At  the  com- 
mencement of  the  preliminary  examination, 
the  complaint  and  warrant  were  attacked  by 
a  motion  to  quash,  which  was  ovcrniled,  and 
3.  motion  In  the  district  court  to  quash  the 


Information  was  overruled.  Appellant  vetm 
tried  and  conricted,  a  motion  in  arrest  of 
Judgment  was  overmled,  and  be  ai^ieals. 
The  foregoing  proceedings  fnmlsh  the  basis 
for  the  first  assignment  of  error. 

It  Is  argued  that  the  face  of  the  informa- 
tion disclosed  the  fact  that  the  prosecution 
was  barred  by  the  statute  of  limitations.  It 
has  been  decided  that  the  commencement  of 
a  criminal  proceeding  does  not  date  from  the 
filing  of  the  information,  bnt  from  the  Issu- 
ance of  the  warrant  which  is  served.  The 
information  need  not  allege  the  facts  relied 
on  to  avoid  the  bar,  but  the  court  will  look 
Into  the  prior  proceedings,  and  from  them 
ascertain  the  point  at  which  the  riumlng  of 
the  statute  was  arrested.  Bee  State  v.  Wa- 
terman (Kan.)  88  Pac.  1074,  and  cases  dted 
In  the  opinion.  Appellant  says  that  an  ex- 
amination of  the  prior  proceedings  disposes 
that  the  complaint  and  warrant  were  void, 
because  the  date  of  the  offense  was  charged 
in  blank  so  that  it  did  not  appear  bat  that 
prosecution  was  barred.  The  attack  made 
■apon  the  complaint  and  warrant  came  too 
late.  The  motion  to  quash  was  not  filed  un- 
til the  day  of  the  preliminary  examination. 
The  complaint  and  warrant  had  then  spent 
their  force.  On  February  IGth  appellant 
agreed  to  a  continuance,  and  undertook  to 
respond  to  the  charge  made  against  him. 
From  that  time  he  was  held  upon  his  recog- 
nizance. Having  submitted  to  the  arrest 
made  under  the  warrant,  and  having  glvoi 
bond  witbont  objection  to  appear  and  answer, 
he  waived  all  defects  in  the  complaint  and 
warrant.  State  v.  BJorkland,  34  Kan.  377, 
8  Pac.  391 ;  State  v.  Ix>ngton,  35  Kan.  376, 
11  Pac.  163:  Junction  City  v.  Keetfe,  40  Kan. 
275,  19  Pac.  735;  State  v.  Moseli,  ^  Kan. 
142,  30  Pac.  180;  State  v.  Dugan,  52  Kan. 
23,  27,  34  Pac.  409;  Top^a  v.  Kersdl,  70 
Kan.  &10,  79  Pac.  081,  80  Paa  29.  There- 
after he  could  not  be  beard  to  say  no  pro- 
ceeding was  pending  against  him,  and  under 
the  well-known  rule  he  could  be  bound  over 
for  any  felony  which  the  preliminary  exami- 
nation disclosed.  It  makes  no  difference  that 
he  was  not  apprised  of  the  date  of  the  lar- 
ceny charged  until  the  preliminary  examina- 
tion. The  prosecution  nevertheless  had  been 
conmienccd  and  the  running  of  the  statute  of 
limitations  had  been  suspended.  Besides 
what  has  been  said,  the  court  is  unable  to 
agree  with  api>cllant  upon  the  merits  of  his 
clulm.  The  complaint  and  warrant  were 
merely  indefinite  in  respect  to  a  matter  upon 
■which  neither  of  them  need  be  exact.  They 
charged  a  larceny  In  February,  1904.  Since, 
under  this  charge,  the  prosecution  might  not 
be  barred,  they  were  not  nullities  or  evai 
subject  to  a  motion  to  quash.  If  they  bad 
fixed  the  date  of  the  crime  so  that  apparently 
a  prosecution  would  be  barred,  still  they 
would  not  be  void.  It  was  expressly  so  held 
In  the  case  of  In  re  Stewart,  00  Kan.  781,  57 
Pac.  97C.  The  decision  Is  Imsed  upon  the  re- 
iterated doctrine  that  the  chief  purpose  of  a 
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warrant  Is  not  notice,  bnt  the  detention  of  a 
person  charged  with  crime  until  a  prelimi- 
nary examination  can  be  held ;  that  It  may 
merely  state  the  Imputed  offense  by  name, 
and  be  sufficient;  that  technical  accuracy, 
formal  precision,  and  exhaustlye  detail  are 
not  necessary  In  either  the  complaint  or  war- 
rant; and  that  the  party  charged  receives 
his  notice  of  the  nature  of  the  offense,  not 
from  the  complaint  and  warrant  alone,  but 
from  all  the  proceedings,  and  even  then  only 
In  its  general  character  and  outlines,  the  full 
and  formal  statement  being  reserved  for  the 
Information.  This  being  true,  no  matter  how 
Indefinite,  defective,  and  Irregular  the  charg- 
ing part  of  the  complaint  and  warrant  may 
have  been,  they  Initiated  a  prosecution,  and 
arrested  the  running  of  the  statute  of  limita- 
tions. 

Appellant  lived  in  Oklahoma.  While  the 
steers  In  question  were  In  the  custody  of 
their  owner,  they  were  kept  part  of  the  time 
In  Oklahoma  and  part  of  the  time  In  Kansas. 
Under  the  evidence  they  might  have  been 
stolen  In  either  Jurisdiction.  They  were  sold 
In  Oklahoma  by  appellant  and  his  partner 
(with  whom  he  was  jointly  charged),  and 
were  delivered  to  the  purchaser  at  Kiowa, 
Kan.,  on  February  29,  19(M.  Therefore  the 
matter  of  venue  became  important.  The 
court  Instructed  the  Jury  as  follows:  "In 
order  to  convict  the  defendants,  or  either  of 
them,  of  the  crime  of  grand  larceny  as  charg- 
ed In  the  Information,  the  burden  of  proof  Is 
upon  the  state  to  establish,  to  the  satisfaction 
of  the  Jury  beyond  a  reasonable  doubt,  each 
and  all  the  following  material  allegations, 
to  wit:  First.  That  the  defendants,  Frank 
White  and  Elmer  Williams,  or  either  of  them, 
If  they  were  acting  In  concert,  as  partners,  or 
counseling,  aiding,  and  abetting  each  other  In 
the  commission  of  the  crime,  did  willfully,  un- 
lawfully and  feloniously  take,  steal,  and  car- 
ry away  the  two  steers  charged  to  have  been 
stolen.  In  the  Information,  or  either  of  them, 
branded  with  z  (commonly  called  7G  connect- 
ed) on  the  left  hip  and  with  a  bar  as  follows 
/  (commonly  called  bar)  on  the  left  Jaw,  ear- 
marked with  an  underblt  In  each  ear.  Sec- 
ond. That  said  offense  was  committed  In  Bar- 
ber county,  Kansas,  or  If  not  committed  In 
Barber  county,  Kansas,  then  that  the  steers, 
or  either  of  them,  the  property  of  James  M. 
Hale,  having  been  stolen  by  the  defendants 
or  either  of  them.  In  Oklahoma  Territory, 
were  brought  by  the  defendants,  or  either  of 
them,  when  acting  In  concert,  as  partners, 
or  while  counseling,  aiding,  or  abetting  each 
other  In  the  commission  of  the  crime,  into 
the  state  of  Kansas ;  or  that  the  di.oudants 
counseled,  aided,  abetted,  or  assisted  others 
in  bringing  said  steers,  or  either  of  them, 
from  Oklahoma  Territory  where  they  were 
stolen,  into  Barber  county,  Kansas.  Third. 
That  said  offense  was  committed  within  two 
years  immediately  prior  to  the  bringing  of 
this  action,  which  was  brought  on  the  IGth 
day  of  February." 


Appellant  complains  of  the  last  clause  of 
the  second  subdivision  of  this  instruction,  and 
asserts  that  under  It  the  Jury  did  not  need 
to  be  satisfied  that  the  defendants  or  either 
of  them  stole  the  cattle,  or  assisted  any  one 
else  In  stealing  them,  or  even  knew  that 
they  were  stolen  when  they  were  brought 
Into  Kansas.  This  argument  Ignores  the  can- 
on that  the  entire  Instruction  must  be  con- 
sidered In  ascertaining  the  meaning  of  any 
portion  ot  it.  The  clause  Impugned  Is  an  al- 
ternative of  the  concluding  portion  of  the 
one  Immediately  preceding  it.  The  defend- 
ants having  stolen  the  cattle  In  Oklahoma 
must  have  brought  them  Into  Kansas  or  must 
have  counseled,  aided,  abetted,  or  assisted 
others  in  bringing  them  Into  Kansas.  The 
meaning  Is  unmistakable  In  the  light  of  all 
that  precedes  and  follows.  In  the  first  sub- 
division the  court  told  the  Jury  they  must 
find  that  the  defendants  or  one  of  them 
stole  the  cattle,  the  second  was  devoted  to 
venue,  and  the  third  fixed  the  limit  of  time 
within  which  the  stealing  must  have  taken 
place.  In  the  discussion  of  venue,  and  In  the 
discussion  of  time,  the  "oflTense"  referre<l 
to  Is  the  offense  committed  by  the  defendants 
mentioned  In  the  first  subdivision,  and  In  the 
venue  portion  of  the  charge  all  references 
to  stolen  cattle  are  references  to  cattle  stolen 
by  the  defendants  as  described  In  the  first 
subdivision.  So  Interpreted,  as  It  clearly 
must  be,  the  clause  objected  to  means  "or 
that  the  defendants  counseled,  aided,  abetted, 
or  assisted  others  In  bringing  said  steers  or 
either  of  them  from  Oklahoma  Territory 
when  they  were  stolen  by  the  defendants,  or 
either  of  them  If  acting  In  concert.  Into 
Barber  county,  Kansas." 

One  of  the  contested  questions  In  the  case 
was  the  mutilation  and  change  of  brands  and 
marks  upon  the  cattle.  The  court  charged 
the  Jury  that  If  the  defendants  knowingly 
and  willfully  changed  and  altered  the  brands 
and  marks  upon  the  steers  with  intent  to 
steal  them  or  to  convert  them  to  their  own 
use,  and  sold  and  disposed  of  them  and  de- 
livered them  to  the  purchaser  In  Barber 
county,  Kan.,  such  conduct  would  clearl.v 
amount  to  grand  larceny.  Appellant  argues 
that  under  this  Instruction  It  was  open  to  the 
jury  to  convict  him  for  acts  done  In  Oklti- 
boma,  and  that,  too,  without  any  evidence 
having  been  Introduced  showing  that  such 
acts  were  criminal  in  the  foreign  jurisdiction. 

The  Instruction  was  evidently  drawn  uude^ 
section  28.'>  of  the  crimes  act  (Gen.  St  1!>01. 
§  2280)  which  reads  as  follows :  "Every  pi-r- 
son  who  shall  steal  or  obtain  by  robbery  the 
property  of  another  in  any  other  state,  terri- 
tory or  country,  and  shall  bring  the  same  Into 
this  state,  may  be  convicted  and  punished  for 
larceny  In  the  same  manner  as  If  such  ijrop- 
erty  had  been  feloniously  stolen  or  taken 
within  this  state ;  and  In  any  such  eases  the 
larceny  may  be  charged  to  have  been  com- 
mitted, and  may  be  Indicted  and  punished.  In 
any  county  Into  or  through  which  suchstuku 
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property  shall  have  been  brought"  The 
pravamen  of  this  offense  Is  the  bringing  into 
this  state  of  property  which  has  been  felon- 
iously appropriated. 

Section  S3  of  the  crimes  act  (Gen.  St.  1901, 
§  207C)  makes  the  alteration  of  brands  with 
intent  to  steal  or  convert  the  branded  animal 
larceny.  Such  conduct  being  a  manifestly 
dangerous  depredation  upon  the  right  of  pri- 
vate property  Is  deemed  by  the  tieglslature 
of  this  state  meet  for  punishment  In  the  same 
manner  as  an  ordinary  stealing,  and  no  mat- 
ter what  may  be  the  law  of  the  place  where 
an  alteration  of  brands  occurs,  If  the  property 
then  be  brought  into  this  state,  the  aspor- 
tation and  possession  here  constitute  larceny 
here.  The  section  quoted  is  section  274  of 
the  Crimes  Act  of  1859  and  of  the  General 
Statutes  of  1862.  In  a  case  decided  In  1860 
involving  the  same  point  Justice  Bailey, 
speaking  for  the  court,  said:  "We  have  no 
doubt  as  to  the  power  of  the  Legislature  to 
provide  for  the  punishment  of  the  offense  de- 
fined by  section  274  of  the  crimes  and  punish- 
ment act,  which  consists,  not  in  stealing  prop- 
erty in  another  state  or  territory,  but  in 
bringing  property  thus  feloniously  taken  with- 
in the  limits  and  jurisdiction  of  this  state,  to 
tlie  manifest  detriment  of  the  public  morals. 
The  original  taking  may  have  been  a  crime 
against  the  laws  of  the  state  where  it  was 
committed,  but  of  that  the  laws  of  this  state 
take  no  cognizance;  but,  surely,  every  civlllz. 
ed  community  must  have  the  right  to  prevent 
its  soli  and  territory  from  being  converted  to 
the  vile  uses  of  thieves  and  robbers,  a  recep- 
tacle of  stolen  goods,  and  to  protect  its  citi- 
zens against  the  demoralizing  effects  of  such 
depraved  examples."  McFarlaud  v.  State, 
4  Kan.  68,  74.  The  doctrine  of  this  deci- 
sion has  been  crltiri.sed  as  an  unwarrant- 
ed extension  of  the  fiction  of  constructive 
larceny  beyond  the  purpose  for  which  it  was 
originally  intended  (editorial  note,  15  L.  R.  A. 
722),  and  it  does  not  obtain  in  some  states;' 
but  its  standing  with  the  courts  is  fairly  stat- 
ed in  the  recent  case  of  Barclay  v.  United 
States,  11  Okl.  513,  69  Pac.  798,  801,  as  fol- 
lows :  "It  Is  well  settled  by  the  great  weight 
of  authority  that  we  do  not  look  to  the  law 
of  the  place  from  which  the  property  was 
brought,  nor  to  the  common  law,  to  determine 
the  question  of  the  larceny,  but  to  our  own 
statutes.  We  do  not  seek  to  pimish  for  a 
crime  committed  in  the  Indian  Territory,  but 
for  a  new  offense  committed  In  the  Osage  Na- 
tion, in  Oklahoma  Territory,  and  against  the 
laws  of  Oklahoma.  The  question  as  to  wheth- 
er the  original  taking  constituted  larceny  is 
to  be  determined  by  our  own  laws,  and  not  by 
the  laws  of  the  place  where  the  property  was 
first  taken.  This  principle  is  settled  by  the 
following  authorities:  People  v.  Burke,  11 
Wend.  (N.  T.)  129 :  Murray  v.  State,  18  Ala. 
731;  People  v.  Staples,  91  Cal.  23,  27  Pac. 
523 ;  State  v.  Underwood,  49  Me.  181,  77  Am. 
Dec.  254;  Worthlngton  v.  State,  .58  Md.  403, 
42  Am.  Rep.  338;  State  v.  Kief,  12  Mont.  92, 


29  Pac.  654,  15  L.  R.  A.  722 ;  Hemmaker  ▼. 
State,  12  Mo.  454,  51  Am.  Dec.  172;  Stat* 
v.  Butler,  67  Mo.  61.  The  courts  of  the  states 
of  Ohio,  Texas,  and  Massachusetts  hare  held 
to  a  different  rule,  but  they  are  not  sustained 
by  the  weight  of  authority." 

Pursuing  further  his  line  of  argument,  ap- 
pellant says  that  the  offense  denounced  by 
i'.ectIon  S3  of  the  crimes  act  consists  of  cer- 
tain enumerated  elements  which,  if  relevant 
to  his  case,  should  have  been  recited  at  lengtb 
in  the  information,  citing  State  v.  Bellamy, 
63  Kan.  144,  65  Pac.  274,  and  other  decisions 
of  like  import.  The  suggestion  would  be 
more  forcible  if  appellant  had  been  on  trial 
for  altering  brands  with  Intent  to  steal  or  con- 
vert, but  he  was  not  He  was  charged  with 
and  tried  for  the  distinct  offense  of  larceny 
committed  in  Kansas  by  bringing  stolen  prop- 
erty Into  the  state,  and  by  the  express  terms 
of  section  285  this  crime  may  be  charged  in 
the  information  as  simple  larceny  committed 
In  this  state.  To  convict  under  this  statute, 
the  prosecution  must  establish  larceny  or 
robbery  committed  before  the  property  Is 
brought  into  the  state.^  Here  larceny  was 
shown  by  proof  of  alteration  of  brands  with 
intent  to  steal  and  convert.  The  foundation 
was  thus  laid  for  punishing  the  lawful  asiwr- 
tation  into  this  state,  and  the  instruction 
was  not  only  pertinent  to  material  evidence, 
but  was  correct.  Upon  these  propositions  the 
decision  in  McFarland  t.  State  is  conclusive. 
The  information  was  for  taking,  stealing,  and 
cari7ing  awayi  in  the  county  of  Leavenworth 
certain  animals.  The  evidence  was  that  the 
property  was  taken  In  Platte  county.  Mo.,  and 
was  found  In  the  defendant's  possession  In 
Leavenworth  County,  Kan.  In  affirming  a 
verdict  of  guilty  of  larceny  the  court  said: 
"The  Legislature  of  Kansas  has  not  transcend- 
ed its  legitimate  authority  in  the  enactment 
above  cited.  Section  274,  quoted  above.  That 
act  makes  the  retaining  possession  of  the  stol- 
en property  within  this  state  equivalent  to 
an  original  act  of  theft,  and  declares  it  may 
be  punished  in  the  same  manner  as  an  orig- 
inal larceny.  It  regards  every  asportation 
of  the  property  animo  furandi  as  a  new  tak- 
ing, and,  in  this,  it  but  echoes  the  settled 
principles  of  the  common  law.  •  •  •  Sec- 
ond, as  to  the  ruling  of  the  court  in  admitting 
the  evidence  of  the  witness  Baldwin,  we  think 
it  entirely  unexceptionable,  from  the  fact  that 
it  was  necessary  first  to  prove  the  wrongful 
means  by  which  McFarland  came  into  posses- 
sion of  the  property,  before  he  could  be  pun- 
ished for  its  continued  wrongful  possession." 
The  McFarland  Case  has  been  cited  with 
approval  in  State  v.  Price,  55  Kan.  606,  609, 
40  Pac.  1000;  State  v.  Wade,  55  Kan.  093,  41 
Pac.  951 ;  State  v.  Suppe,  60  Kan.  566,  570, 
57  Pac.  106,  and  in  some  other  decisions. 

The  court  Instructed  the  Jury  upon  the 
subject  of  the  recent  possession  of  stolen 
property  as  follows :  "The  possession  of  stol- 
en property  recently  after  it  has  been  stolen 
is  prima  facie  evidence  of  guUt,  and  throws 
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npon  the  posaeseor  the  burden  of  explaining 
his  possession  of  the  said  stolen  property,  and 
If  unexplained,  or  If  his  explanation  Is  not 
satisfactory,  it  Is  suflBclent  of  Itself  to  war- 
rant a  conviction."  Appellant  duly  excepted, 
anij  It  may  be  conceded  that  the  rule  stated 
Is  subject  to  some  criticism  In  view  of  the 
present  state  of  the  criminal  law.  Techni- 
cally, the  unexplained  possession  of  recently 
stolen  property  does  not  make  a  prima  facie 
case  of  guilt.  It  Is  merely  an  evidential  fact 
which  should  be  submitted  to  the  Jury,  to  be 
considered  in  connection  with  all  other  facts 
and  circumstances  disclosed  by  the  evidence, 
but  which,  if  the  lury  so  regard  it,  is  suf- 
flcient  to  warrant  a  conviction;  and,  techni- 
cally, the  burden  of  proof  in  a  criminal  case 
never  shifts.  However,  the  instruction  states 
the  common  law  upon  the  subject  With  some 
unimportant  verbal  changes  and  the  not  im- 
proper addition  of  the  phrase  "or  if  his  ex- 
planation Is  not  satisfactory,"  it  follows  the 
fifth  paragraph  of  the  syllabus  of  the  case 
of  State  V.  Cassady,  12  Kan.  550,  decided 
in  1874.  That  syllabus  has  served  as  a  model 
to  district  judges  in  the  preparation  of  In- 
structions in  larceny  cases  ever  since  it  was 
formulated.  In  1894  it  was  expressly  approv- 
ed in  the  case  of  State  v.  Hoffman,  53  Kan. 
700,  37  Pac.  138.  The  objections  to  it  noted 
above  were  adverted  to  in  the  case  of  State 
V.  Powell,  61  Kan.  81,  58  Pac.  9C8,  and  the 
court  refused  to  extend  Its  application  to 
burglar}-,  but  it  still  remains  an  unmodified 
expression  of  the  settled  law  of  this  state. 
This  being  true,  the  instruction  cannot  be  con- 
demned. 

The  court  gave  a  brief  Instruction  point- 
ing out  the  necessity  of  additional  evidence 
as  the  time  of  possession  becomes  remote 
from  the  stealing,  which  appellant  says  the 
jury  may  have  taken  as  an  addition  to  his 
burden,  but  the  plain  Import  of  the  language 
used  is  otherwise. 

The  court  also  gave  an  instruction  relating 
to  the  sale  or  conversion,  in  violation  of  the 
rights  of  the  owner,  of  property  known  by 
the  brands  to  belong  to  another,  which  does 
not  specifically  speak  of  felonious  intent,  but 
when  considered  as  a  whole,  and  rend  with 
other  Instructions  given,  its  meaning  is  plain, 
and  could  not  have  been  misundersttwd.  Evi- 
dently it  was  not  drawn  under  section  92  of 
the  crimes  act  as  appellant  suggests. 

The  verdict  is  sustained  by  sufficient  evi- 
dence, and  the  claimed  variance  between  the 
Information  and  the  proof  is  unsubstantial. 

The  foregoing  disposes  of  all  assignments  of 
error  except  those  relating  to  testimony  re- 
ceived and  rejected.  The  court  has  not  only 
examined  each  Item  of  evidence  presented, 
but  has  carefully  read  the  entire  record.  To 
state  its  views  upon  the  various  rulings  com- 
plained of  would  require  many  pages  of 
manuscript,  which  when  printed  would  be  of 
no  value  In  anyi  other  proceeding.  Nearly 
all  the  rulings  were  correct,  and  those  which 
are  ouestionable  could  not  have  been  suf- 
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flcl«itly  prejudicial  to  aflfect  the  result  of  the 
trial. 

The  judgment  of  the  district  court  is  af- 
firmed. 


FOSSETT  V.   ROCK  ISLAND  LUMBER  & 
MFG.  CO.  et  al. 

(Sapreme   Court  of   Kansas.    Nov.  9,   1907. 
Rehearing  Denied  Dec.  13,  1907.) 

1.  Licenses— Refusal   to   Issue— Right  to 
Do  Business. 

When  a  person  liaa  complied  so  far  as  be 
can  with  the  provisions  of  an  ordinance  re- 
quiring him  to  pay  an  occupation  tax,  and  has 
tendered  the  fee  and  demanded  of  the  proper  of- 
ficer a  license,  and  the  license  is  refused  through 
no  fault  of  his,  it  is  not  unlawful  for  him, 
without  a  license,  to  engage  in  an  occupation 
otherwise  lawful,  and  which  requires  no  super- 
vision or  regulation. 

2.  Mechanics'    Liens— Rights   of    Subcon- 
TBACTOR— Evidence. 

In  a  suit  against  the  owner  of  a  building 
to  enforce  a  subcontractor's  lien,  evidence  of 
payments  made  by  the  owner  to  otiier  subcon- 
tractors during  the  60  days  within  which  they 
were  entitled  to  but  did  not  file  liens  is  ad- 
missible, and  where  the  cost  exceeds  the  contracr 
price  the  owner  is  entitled  to  credit  for  such 
payments  to  the  extent  of  the  pro  rata  amounts 
which  the  other  subcontractors  would  have  lieen 
entitled  to  if  their  liens  had  been  filed. 
H.  Same— Set-Ofp. 

In  a  suit  by  a  subcontractor  to  enforce  a 
lien  against  the  owner  of  the  building,  the  owner 
may  oEfset  any  actual  damages  which  he  has 
sustained,  caused  by  the  contractor's  failure  to 
complete  the  building  in  time,  provided  the  dam- 
ages are  such  as  may  be  said  to  have  been  in  the 
contemplation  of  the  parties  when  the  contract 
was  made. 

.Tohnston.  C.  J.,  dissenting  from  second  and 
third  paragraphs  of  syllabus  and  corresponding 
portions  of  opinion. 

Burch,  J.,  dissenting  from  second  paragraph  of 
syllabus  and  corresponding  portion  of  opinion. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sumner  Coun- 
ty; O.  L.  Swarts,  Judge. 

Action  by  the  Rock  Island  Lumber  &  Man- 
ufacturing Company  and  W.  L.  Murray 
against  C.  S.  Fossett.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Reversed. 

Ilolmes  &  Tankey,  for  plaintiffs  in  error. 
Dale  &  Amidon,  for  defendant  in  error, 

PORTER,  J.  Action  for  the  foreclosure  of 
a  mechanic's  lien  upon  a  store  building  in  the 
city  of  Caldwell.  The  lien  was  a  subcontract- 
or's Hen  for  building  material  furnished  by 
the  lumber  company  to  W.  L.  Murray,  the 
contractor,  aud  niuouuted  to  $1,037.  The  an- 
swer of  C.  S.  Fossett,  owner  of  the  building, 
alleged  that  the  Rock  Island  Lumber  &  Man- 
ufacturing Company  was  not  entitled  to  recov- 
er for  the  goods  sold,  because  it  was  unlaw- 
fully engaged  in  business  in  violation  of  an 
ordinance  of  the  city  of  Caldwell,  which  re- 
quired the  obtaining  of  a  license  before  en- 
gaging In  business.  To  this  defense  a  reply 
was  filed,  alleging  that  the  lumber  company 
had  tendered  to  the  city  treasurer  the  amount 
of  this  license  tax,  and  that  the  treasurer  had 
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refoaed  to  accept  It,  and  also  that  the  city 
officials  had  not  for  some  years  been  enforcing 
the  ordinance  for  an  occupation  tax.  The 
answer  also  alleged  that  the  contract  price 
of  the  building  was  $3,800,  for  which  Mur- 
ray, the  contractor,  agreed  to  furnish  all 
labor  and  material,  and  that  Fossett  had  paid 
all  but  $128  of  the  contract  price  to  subcon- 
tractors who  were  entitled  to  liens.  A  third 
defense  set  up  was  a  breach  of  the  contract 
on  Murray's  part,  in  failing  to  complete  the 
building  within  the  time  epeclfled,  and  it  was 
alleged  that  there  was  nothing  due  the  con- 
tractor, the  balance  of  $128  being  due  the 
owner  as  an  offset  for  these  damages.  The 
court  made  findings  of  fact  and  conclusions 
of  law,  and  rendered  judgment  for  the  lum- 
ber company  as  prayed  for.  Fossett  brings 
this  proceeding  to  reverse  that  judgment. 

In  reference  to  the  defense  setting  up  the 
failure  to  take  out  a  license,  the  finding  of 
the  court  in  substance  is  that,  since  the  ordi- 
nance went  into  eflTect,  the  lumber  company 
had  for  three  years,  on  the  1st  day  of  July 
in  each  year,  tendered  to  the  city  treasurer 
the  amount  of  the  license  tax  for  such  year, 
and  requested  and  demanded  a  license  to  do 
business  as  provided  for  in  the  ordinance; 
that  the  city  treasurer  each  time  refused  to 
accept  the  tax ;  and  that  the  mayor  and  clerk 
whose  duty  it  was  to  issue  such  licenses  had 
refused  to  do  so.  The  court  also  found  that 
during  all  that  time  the  city  of  Caldwell  had 
refused  to  issue  to  any  person  or  firm  a  li- 
cense to  do  business  under  the  ordinance. 
The  court  held  as  a  conclusion  of  law  that 
this  absolved  plaintiff  below  from  the  con- 
sequences of  the  doctrine  declared  in  Yount 
V.  Denning,  52  Kan.  629,  35  Pac.  207.  It  is 
contended  that  this  was  error.  There  are  au- 
thorities which  support  this  contention.  Some 
of  them  we  do  not  regard  as  squarely  in  point, 
for  they  arose  over  a  dispute  as  to  the  char- 
acter and  legality  of  the  tender.  Such  is 
Phoenix  Carpet  Co.  v.  State,  118  Ala.  143,  22 
South.  627,  72  Am.  St.  Kep.  143.  The  i)er80u 
applying  for  the  license  tendered  the  officer 
the  state  tax,  and  refused  to  pay  the  county 
tax.  The  court,  after  deciding  the  county 
tax  Illegal,  held  that  appellant  was  not  justi- 
fied in  continuing  In  business  without  a  li- 
cense, but  should  have  resorted  to  mandamus 
to  compel  the  officer  to  issue  a  license.  So, 
in  City  of  East  St.  Louis  v.  Wider,  46  111. 
351,  payment  of  the  license  fee  was  tendered 
in  city  orders  instead  of  cash,  which  the 
treasurer  refused.  On  a  prosecution  for  do- 
ing business  without  a  license,  it  was  held 
that  defendant's  remedy  was  by  mandamus, 
and  the  refusal  to  issue  the  license  no  defense. 

It  Is  only  by  a  sort  of  fiction  that  the  busi- 
ness of  selling  lumber  and  building  material 
can  be  said  to  require  supervision  or  regula- 
tion to  the  extent  of  authorizing  the  imposi- 
tion of  a  license  tax  except  for  purposes  of 
revenue.  The  doctrine  of  Yount  v.  Denning. 
Kupra,  that  a  person  who  falls  to  pay  an 
occupation  tax  cannot  recover  for  his  serv- 


ices, is  adopted  for  tbe  protection  of  the  li- 
censing power  of  the  state,  not  primarily  for 
the  benefit  of  some  other  person  who  has  had 
dealings  with  him,  and  who  seeks  to  avoid  tbe 
payment  of  what  would  be  otherwise  Justly 
due.  A  parallel  case  is  Wicks  v.  Carlisle,  I'i 
Oki.  337,  72  Pac.  377,  where  it  is  held  that  a 
person  receiving  the  eerrices  of  a  real  estate 
agent  who  had  not  taken  out  an  occupation 
tax,  for  the  same  reasons  as  those  relied  upon 
here.  Is  not  in  position  to  urge  an  objection 
to  a  recovery  for  the  services  rendered.  Nor 
can  we  believe  that  after  the  lumber  company 
had  tendered  the  fee,  and  demanded  a  license 
which  the  officers  had  refused,  It  was  com- 
pelled to  mandamus  the  officers  l>efore  it 
could  lawfully  transact  any  business  of  the 
character  in  which  it  was  engaged.  At  all 
events,  its  failure  to  follow  up  the  tender  and 
demand  by  mandamus  should  not  be  held  to 
work  a  forfeiture  of  its  right  to  recover  for 
merchandise,  and  thus  Innre  to  the  benefit  of 
a  private  individual  who  was  in  no  respect 
prejudiced  thereby,  but  who  retains  the  con- 
sideration. Forfeitures  are  not  favored  In 
law,  and  are  despised  In  equity.  In  this  con- 
nection the  remarks  of  Mr.  Justice  Burch  in 
State  V.  Book  Co.,  69  Kan.  1,  17,  76  Pac  411. 
416,  1  L.  R.  A.  (N.  S.)  1041,  are,  perhaps,  not 
Inappropriate:  "Such  an  interi)retatlon  might 
attract  the  enthusiastic  admiration  of  the 
highwayman,  but  it  has  nothing  to  commoid 
itself  to  a  court  of  Justice."  The  following 
autliorities  are  believed  to  support  the  doc- 
trine which  we  announce  here,  that  where  a 
person  has  complied  so  far  as  he  can  with 
tlie  provisions  of  an  ordinance  requiring  him 
to  pay  an  occupation  tax,  and  has  tendered 
the  fee,  and  demanded  of  the  proper  officer 
a  license,  and  the  license  is  refused  through 
no  fault  of  his,  It  is  not  unlawful  for  him  to 
carry  on  a  business  which  is  otherwise  law- 
ful, and  which  requires  no  supervision  or  reg- 
ulation: Horr  &  Bemis  on  Municipal  Police 
Ordiminces,  {  201;  McQuillan  on  Municipal 
Ordinances,  f  352;  Prather  et  al.  v.  People, 
85  111.  30. 

Was  it  error  to  refuse  to  permit  the  owner 
to  make  proof  of  paj-ment  to  other  subcon- 
tractors who  had  not  filed  Hens?  The  con- 
tract price  was  $3,800.  Plaintiff  in  error  of- 
fered to  prove  that  he  had  paid  to  other  sub- 
contractors $3,671.82  during  the  00  days  with- 
in which  they  might  have  filed  liens.  The  ob- 
jection which  was  sustained  was  upon  the 
ground  that  it  was  not  claimed  that  any  of 
these  other  subcontractors  had  filed  liens. 
Whether  this  was  error  raises  the  principal, 
and  by  far  the  most  important,  question  in 
the  case.  The  statute  which  gives  a  subcon- 
tractor a  lien  provides:  "Any  person  who 
shall  furnish  any  such  material  or  perform 
such  labor  under  a  subcontract  with  the  con- 
tractor, or  as  an  artisan  or  day  laborer  In 
the  employ  of  such  contractor,  may  obtain 
a  lieu  upon  such  land  from  the  same  time. 
In  the  same  manner,  and,  to  the  same  extent 
as  the  original  contractor,  for  the  amount  due 
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blm  for  such  material  and  labor:  *  *  * 
by  filing  wltb  the  deek  of  the  district  court 
of  tbe  county  In  which  the  land  is  situated, 
within  slzty  days  after  tbe  date  upon  which 
material  was  last  furnished  or  labor  last  per- 
formed under  such  subcontract,  a  statement 
verifled.  •  •  •  Provided,  that  the  owner 
of  any  land  affected  by  such  lien  shall  not 
thereby  become  liable  to  any  claimant  for  any 
greater  amount  than  he  contracted  to  pay  the 
original  contractor;  but  the  risk  of  all  pay- 
ments made  to  the  original  contractor  shall 
be  upon  such  owner  until  the  expiration  of 
the  sixty  days  hereinbefore  specified ;  and  no 
owner  shall  be  liable  to  an  action  by  such 
contractor  until  the  expiration  of  said  sixty 
days,  and  such  owner  may  pay  such  subcon- 
tractor the  amount  due  him  from  such  con- 
tractor for  euch  labor  and  material,  and  the 
amount  so  paid  shall  be  held  and  deemed  a 
payment  of  said  amount  to  the  original  con- 
tractor."   Gen.  St.  1905,  S  5568. 

Plaintiff  in  error  contends  that  a  subcon- 
tractor has  a  lien  from  the  time  he  furnishes 
the  labor  or  material  which  he  may  lose  by 
failure  to  file  his  lien  statement  In  time,  or 
by  failing  to  give  the  proper  notice,  but  that 
these  requirements  simply  affect  hia  remedy. 
On  the  other  band.  It  is  contended  that  it  is 
only  by  virtue  of  a  strict  compliance  with  all 
requirements  of  the  statute  that  one  who  has 
furnished  labor  or  material  under  a  subcon- 
tract can  acquire  a  lien,  and  that  tmtil  all 
these  requirements  are  fulfilled  he  has  noth- 
ing. In  Nixon  v.  Cydon  Lodge,  56  Kan.  298, 
43  Pac.  230,  certain  subcontractors  furnished 
labor  and  material  while  the  law  of  1872  was 
In  force,  and  perfected  their  liens  under  the 
law  of  1889.  It  became  necessary  to  con- 
sider the  question  whether  the  liens  vested 
under  the  old  law,  and  Mr.  Justice  Johnston, 
speaking  for  the  court,  said:  "The  vesting 
of  the  lien  is  one  thing,  and  the  manner  of 
Its  enforcement  Is  another,"  citing  Groesbeck 
v.  Barger,  1  Kan.  App.  61,  41  Pac.  204.  In 
the  latter  case  the  language  of  Mr.  Justice 
Garver  Is  as  follows:  "The  steijs  retiulred 
to  be  taken,  by  filing  a  verified  statement 
within  60  days  after  the  completion  of  the 
building,  and  serving  a  copy  on  the  owners, 
were  not  re<inlred  in  order  to  secure  the 
right  to  a  lien,  but  were  made  necessary 
merely  in  order  to  preserve  a  right  already 
acquired  by  the  furnishing  of  materials. 
They  were  but  proceedings  provided  for  pre- 
serving and  enforcing  the  lieu,  and  muist  be 
classed  as  mere  remedies  to  be  pursued  by 
the  lien  claimant  for  the  enforcement  of  tiie 
security  given  him  by  the  statute."  See,  also, 
Hotel  Co.  V.  Hardware  Co.,  56  Kan.  448,  43 
Pac.  7G9 :  20  A.  &  E.  Enc.  of  Law,  384.  In 
Central  Tru-st  Co.  v.  Richmond,  X.,  I.  &  B. 
B.  Co.,  68  Fed.  90,  15  C.  C.  A.  273.  41  L.  K. 
A.  458,  a  statute  of  Kentucky  providing  for 
subcontractors'  liens  upon  railroads,  which 
is  in  ail  essentials  similar  to  our  statute,  is 
constrned  to  mean  that  the  subcontractor  has 
an  Incipient  or  inchoate  lien  arising  from  fur- 


nishing the  labor  or  material  until  perfected 
by  filing  the  required  notice,  etc.,  or  lost  by  - 
failure  to  do  ao  within  tbe  prescribed  time. 
It  cannot  be  doubted  that  under  our  statute 
he  has  a  right  to  a  lien  during  the  60  days 
following  the  furnishing  of  the  labor  or  ma- 
terial, which  is  superior  to  the  right  of  any 
subsequent  purchaser  or  mortgagee.  True, 
this  right  to  a  Hen  may  be  lost  by  failing  to 
comply  with  tlie  statute,  or  it  may  ripen  In- 
to a  perfect  Hen  by  compliance  therewith. 
It  seems  the  better  reasoning  to  bold  that 
this  lien  l8  an  Incipient,  inchoate  one  until 
perfected  by  compliance  with  the  statutory 
provisions  or  lost  by  failure  thereof.  But 
this  question  may  be  said  to  be  academic,  and 
no  matter  how  it  be  determined  it  cannot 
.solve  the  question  at  issue,  for,  in  the  offer 
of  the  testimony,  it  is  conceded  that  these 
subcontractors  had  not  filed,  and  therefore 
they  had  not  acquired,  statutory  liens. 

Defendant  in  error  Insists  that  the  exact 
question  Involved  herein  has  been  decided, 
and  cites  Town  Co.  v.  Morris,  39  Kan.  377, 
18  Pac.  230,  the  sixth  paragraph  of  the  sylla- 
bus of  which  reads  as  follows:  "Where,  in 
a  mechanics'  lien  case  brought  by  certain 
subcontractors,  the  court  refused  to  permit 
the  owner  to  show  how  much  he  had  paid  to 
other  subcontractors,  held,  under  the  circum- 
stances, not  to  be  material  error."  In  the 
opinion  Justice  Valentine  says  of  the  refusal 
to  permit  the  question  to  be  answered:  "We 
cannot  say  that  there  was  any  error  In  this. 
What  other  contractors  there  were,  or 
whether  there  were  any  or  not,  or  whether 
there  were  any  other  llenholders  or  not,  is 
not  shown,  and  no  claim  is  made  that  any 
considerable  sum  was  paid  to  subcontractors. 
Fiaher  was  to  have  $3,500  for  building  the 
hotel,  and  the  claims  of  the  plaintiffs,  M.  T. 
&  G.  Morris,  and  the  defendants,  Lee  & 
Vieie,  In  the  aggregate,  amount  to  only  $635.- 
09;  hence  It  could  make  no  iKwslble  differ- 
ence under  any  interpretation  of  the  law  as 
to  how  much  the  Sharon  Town  Company 
paid  to  the  subcontractors,  unless  they  paid 
more  than  the  difference  between  $3,500  and 
$635.69,  to  wit,  $2,864.31.  No  claim  is  made 
that  they  paid  any  such  amount  to  the  sub- 
contrnetors,  or  to  any  persons;  and  no  claim 
is  made  that  the  building  cost  to  construct 
It  more  than  the  contract  price;  and  the  con- 
tract price  is  always  considered  as  a  fund 
from  which  the  subcontractors  [such  as  the 
plaintiffs  and  Lee  &  Viele  were]  are  entl- 
tie<l  to  receive  their  pay.  provided,  of  course, 
that  they  properly  file  their  mechanics'  Hen 
statements.  Clough  v.  McDonald,  18  Kan. 
114,  1 18.  No  contractor  or  subcontractor  has 
any  Hen  on  this  fund  unless  he  properly 
flies  his  meclianics'  Hen  statement." 

In  Its  facts  the  case  is  easily  distinguish- 
able from  the  present  one,  for  here  the  claim 
is  that  the  owner  had  paid  to  subcontractors 
much  more  than  the  difference  between  the 
amount  of  the  contract  price  and  the 
amount  claimed  to  be  due  defendant  in  error, 
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atid  -vrlille  tbe  answer  does  not  allege  that 
the  coat  exceeded  tbe  contract  price,  that 
appears  from  the  record  to  be  necessarily 
true.  A  reasonable  inference  from  the  lan- 
guage used  In  tbe  opinion  appears  to  be  that, 
in  a  case  -where  the  claim  is  made  that  tbe 
owner  has  paid  to  other  subcontractors  more 
than  the  difference  between  the  contract 
price  and  the  amount  claimed  by  tbe  subccm- 
tractor  seeking  to  enforce  his  lien,  the  evi- 
dence would  be  competent.  The  language 
used  at  the  close  of  the  paragraph  quoted, 
that  "no  contractor  or  subcontractor  has  any 
lien  on  this  fund  unless  he  properly  files  his 
mechanics'  lien  statement,"  while  a  correct 
statement  of  the  law,  can  hardly  be  said  to 
control  or  determine  the  question  we  are 
considering.  It  was  dictum  as  applied  to  the 
facts  in  that  case.  In  Clough  t.  McDonald, 
supra,  it  was  expressly  held,  following  Sbel- 
labarger  v.  Thayer,  15  Kan.  619,  and  Dela- 
hay  V.  Goldie,  17  Kan.  263,  that  the  contract 
prlc-e  constitutes  a  fund  from  which  the  sub- 
contractors are  to  be  paid  for  their  labor  or 
material  furnished.  A  part  of  the  syllabus 
reads  as  follows:  "And  If  such  fund  is  not 
sufficient  to  pay  the  whole  amount  of  all  the 
claims  of  the  subcontractors  who  are  entitled 
to  liens  •  •  •  then  such  claims  must  be 
paid  from  such  fund  pro  rata."  The  contract 
price  In  that  case  was  $1,900.  Clough  was 
the  owner.  McDonald  was  the  subcontractor 
who  sought  to  enforce  a  Hen  for  ?157.78. 
Clough  had  already  paid  the  $1,900,  Includ- 
ing $1,800  to  various  other  subcontractors. 
It  was  claimed  that  because  of  these  pay- 
ments McDonald  was  not  entitled  to  any  Hen. 
The  district  court  held  that  McDonald  was 
entitled  to  a  Hen  for  a  portion  of  the  amount 
claimed,  to  be  determined  according  to  cer- 
tain Instructions  to  the  jury.  In  the  opinion 
it  was  said:  "This  we  thinly  was  right.  As 
we  have  before  said,  every  subcontractor  Is, 
under  the  law,  entitled  to  CO  days,  •  •  • 
within  which  to  file  his  lien;  and  he  must 
file  It  within  that  time,  or  lose  It  And  the 
owner  of  the  building  cannot  be  compelled 
to  pay  anything  to  any  person  prior  to  that 
tiuie.  Hence,  at  the  end  of  the  CO  days,  and 
before  tbe  owner  can  be  compelled  to  pay 
anything  to  any  jierson,  he  may  know  pre- 
cisely to  whom  he  is  liable,  and  the  amount 
due  to  each.  If  the  contract  price  will  pay 
all  the  claims,  he  should  pay  all.  But  if  it 
will  not  pay  all,  as  in  this  case,  then  he  must 
pay  the  various  claimants  In  proportion  to 
the  amount  due  to  each  respectively."  This 
case  is  frequently  cited  as  authority  for  the 
proposition  that,  in  determining  who  shall 
participate  In  the  pro  rata  distribution,  the 
claims  of  those  subcontractors  who  have  filed 
liens  are  to  be  considered;  but  an  examina- 
tion of  the  record  discloses  that  no  objection 
was  made  to  the  proof  on  the  part  of  the 
owner  that  he  had  paid  other  subcontractors, 
and  the  record  does  not  sliow  that  any  of 
them  bad  filed  Uens. 
An  older  case  is  Shellabarger  v.  Thayer, 


supra.  Tliere  the  contract  price  was  |1,300. 
$800  of  which  was  paid  before  the  commence- 
ment of  the  wotk.  The  subcontractor  fur- 
nished material  to  tbe  amount  of  $900.  It 
was  held  that  the  subcontractor's  lien  was 
not  limited  by  the  amount  due  the  contractor 
after  payment  of  the  $800,  but  extend«l  to 
the  wljole  contract  price.  In  the  opinion  Mr. 
Justice  Brew*r  says:  "Three  things  are 
clear  from  this:  First,  that  the  subcontrac- 
tor has  a  lien  for  his  work  or  material ;  sec- 
ond, that  the  limit  of  such  lien  is  the  amount 
contracted  to  be  paid  to  tbe  original  con- 
tractor; and,  third,  that  the  risk  of  all  pay- 
ments up  to  a  certain  date  is  upon  the  owner. 
Now,  the  money  contracted  to  be  paid  in  this 
case  was  $1,300.  That,  then,  is  the  limit  of 
the  contractor's  Hen — not  the  amount  due  at 
the  time  of  the  notice,  or  delivery  of  material, 
but  the  amount  contracted  to  be  paid.  Tme, 
the  owners  had  paid  $800  of  that  amount, 
but  the  risk  of  such  payment  was  upon  them. 
The  very  purpose  of  this  clause  in  the  statute 
was  to  prevent  the  cutting  off  of  the  liens  of 
subcontractors  by  early  payments  to  the  con- 
tractor; and  this  is  a  clause,  the  exact  coun- 
terpart of  which  we  have  not  found  in  the 
statutes  of  any  other  state."  The  question 
presented  here  is  not  the  same;  it  is  whether 
the  purpose  of  the  clause  in  the  statute, 
placing  upon  the  owner  the  risk  of  all  pay- 
ments made  before  the  time  expires  for  filing 
a  subcontractor's  lien,  was  to  prevent  the 
cutting  off  of  subcontractors'  lien,  by  early 
payments  made  to  other  subcontractors  who 
happened  not  to  have  filed  liens.  The  gen- 
eral doctrine  of  Clough  v.  McDonald  and 
Sbeliabarger  v.  Thayer,  supra,  has  been  re- 
peatedly afiirmed.  MacDonald  v.  Sea  ton,  27 
Kan.  072;  Crawford  v.  Biackmau.  30  Kan. 
527,  1  Pac.  136;  Davis  v.  Bullard.  32  Kan. 
234,  4  Pac.  75;  Lumber  Co.  v.  Allen,  52  Kan. 
705,  35  Pac.  781;  Hotel  Co.  v.  Hardware  Co.. 
.56  Kan.  448,  43  Pac.  769;  Nixon  v.  Cydon 
Lodge,  5C  Kan.  208,  43  Pac.  236. 

Tlie  learned  counsel  for  defendant  in  error 
suggests  that  32  years  of  reiteated,  uniform 
declarations  of  this  court  upon  any  one  jjropo- 
sltion  of  law  ought  to  be  an  absolute  bar  to 
any  further  consideration  of  that  proiK>sition, 
and  asks  of  what  benefit  is  the  Supreme  Com't 
to  the  people  if  it  unsettle  the  law  every  time 
there  is  a  change  in  its  membership.  Tbe 
difficulty  with  this  suggestion,  as  applied  to 
this  case,  is  that  It  assumes  that  the  question 
involved  has  tteen  repeatedly  passed  niion  and 
the  law  thereon  settled;  but  we  do  not  under- 
stand that  this  question  has  ever  been  pre- 
sented to  the  court  or  decided.  For  that  rea- 
son, and  because  the  question  is  not  free 
from  difficulty,  this  cause  was  ordered  re- 
argued. 

Tlie  decisions  which  we  have  referred  to 
have  settled  a  number  of  questions  arising 
upon  the  statute  which  we  have  no  disposi- 
tion to  Tinsettie.  It  is  the  established  law 
tliat  the  contract  price  constitutes  a  fund  to 
which  the  subcontractors  may  look  for  pay- 
Digitized  by  VjOOQ  IC 


Kan.) 


FOSSETT  V.  ROCK  ISLAND  LUMBER  A  MPG.  CO. 


837 


ment  of  their  Hens,  and  that  only  such  part 
of  the  contract  as  relates  to  the  amount  to  be 
paid  binds  them;  that  all  payments  made  by 
the  owner  to  the  original  contractor  before 
the  time  expires  for  filing  subcontractors* 
Hens  are  made  at  the  owner's  risk,  which 
means  that  If  there  shaH  not  remain  of  the 
contract  price  a  suffldent  sum  to  meet  all 
the  claims  the  ox^•np^  must  pay  each  subcon- 
tractor his  pro  rata  share,  and  Is  not  entitled 
to  take  credit  for  any  sums  paid  to  the  con- 
tractor; this,  because  the  statute  In  plain 
words  so  provides.  It  Is  also  settled,  al- 
though the  statute  does  not  In  express  terms 
so  state,  that  where  some  of  the  subcontract- 
ors hare  i>erfected  their  Hens,  and  the  owner 
has  paid  them  in  full,  he  does  this  at  his 
peril;  and  If  afterwards  It  appears  that  there 
Is  not  enough  of  the  contract  price  remaining 
to  satisfy  all  the  subcontractors'  Hens  there 
must  be  a  prorating  between  them,  and  the 
owner  may  take  credit  only  for  payments 
made  to  the  other  subcontractors  to  the  ex- 
tent of  their  pro  rata  share.  To  Hlustrate: 
The  owner  may  have  paid  some  subcontract- 
ors who  have  filed  Hens  their  claims  in  full. 
Afterwards,  when  It  appears  that  in  comput- 
ing all  of  them  the  fimd  will  only  meet  SO 
l)er  cent,  of  the  amount  due,  the  owner  is  en- 
titled to  credit  only  for  80  per  cent,  of  the 
amount  actually  paid,  and  must  stand  the 
loss  of  the  20  per  cent,  or  look  to  the  con- 
tracrtor.  As  observed,  the  statute  does  not  In 
express  terms  say  that  this  shall  be  the  rule, 
b'ut  It  is  the  logical  result  of  the  decided 
cases  cited.  As  against  the  contractor  the 
statute  even  encourages  the  owner  to  pay 
"such  subcontractor"'  the  amount  due  him. 
Presumably,  however,  this  refers  to  a  subcon- 
tractor who  has  filed  his  lien.  It  may  be 
further  observed  that,  in  determining  who 
of  the  subcontractors  are  entitled  to  partici- 
pate In  the  prorating  of  the  fund,  only  those 
who  have  establisbed  legal  Hens  are  entitled 
to  share.  Lumber  Co.  v.  Allen,  supra.  A 
subcontractor  who  has  lost  his  lien  by  failure 
to  give  the  notice  or  to  file  his  statement  has 
no  right  to  share  In  the  distribution  and  no 
claim  against  the  proj)ert.v. 

Does  It  follow  from  these  well-establish- 
ed i)rinciples  that.  In  a  case  where  the  cost 
exceeds  the  contract  price,  and  the  owner  has 
in  good  faith  paid  to  other  subcontractors 
valid  claims  which  If  not  paid  could  have 
been,  and  in  all  llkellliood  would  have  been, 
perfected  and  thus  entitled  to  prorate,  he  Is 
not  to  be  allowed  cre<lit  for  what  would  have 
been  the  pro  rata  share  of  the  other  subcon- 
tractors? Apart  from  the  statute,  and  upon 
purely  equitable  considerations,  the  answer 
is  not  difficult.  Indeed,  the  only  conceivable 
way  In  which  a  subcontractor  in  the  situa- 
tion of  defendant  in  error  could  be  prejudiced 
Is  upon  the  supposition  that  had  the  owner 
withheld  all  payments  to  other  subcontract- 
ors some  of  them  might  have  neglected  their 
claims  and  failed  to  perfect  liens,  resulting 
In  a  larger  percentage  to  him.    It  Is  argued 


that  he  Is  prejudiced  In  another  way,  and  has 
a  right  to  look  to  the  record  of  mechanics' 
Hens  to  determine  whether  he  will  furnish 
labor  or  material,  and  that  be  has  the  right 
to  assume  that  only  those  filed  will  partici- 
pate. In  the  event  the  contract  price  proved  to 
be  insufficient.  But  practically  there  is  noth- 
ing of  force  m  this  claim.  It  Is  doubtful 
if  In  actual  practice  any  one  examines  the 
Hen  record  to  ascertain  the  amount  of  Hens 
filed  before  be  determines  to  furnish  labor  or 
material.  To  do  so  effectually  would  require 
him  to  examine  It  from  day  to  day.  It  might 
show  no  Hens  one  day  and  several  the  day 
following,  because  the  time  for  filing  the  vari- 
ous liens  would  expire  at  different  dates,  de- 
I>endent  upon  the  time  when  the  labor  or  ma- 
terial was  furnished.  Moreover,  the  argu- 
ment is  based  upon  the  assumption  that  the 
statute  requiring  Hens  of  subcontractors  to 
be  filed  was  enacted  for  the  protection  of  the 
other  subcontractors.  We  understand  that 
the  prlmaiy  purpose  of  the  statute  Is  to  fur- 
nish protection  to  the  owner,  so  that  he  may 
withhold  payments  to  the  contractor,  and 
may  know  finally  what  distribution  must  be 
made  of  the  contract  price.  It  does  not  seem 
plausible  that  the  Legislature  intended  by  the 
requirement  to  enable  one  subcontractor  to 
make  the  kind  of  a  claim  that  Is  insisted  upon 
here,  and  to  say  to  the  owner,  "Although  you 
nave  paid  a  valid  claim  to  another  subcon- 
tractor who  furnished  labor  and  material 
used  in  the  completion  of  the  contract,  which 
claim  would  have  been  entitled  to  prorate 
with  mine  had  It  been  filed,  and  although  I 
have  not  In  any  way  been  prejudiced  by  the 
failure  to  file  It,  yet  you  shall  not  take  credit 
for  the  proportionate  amount  which  I  concede 
would  have  been  due  thereon  had  It  been 
filed."  It  frequently  occurs  that  buildings 
are  In  the  process  of  construction  for  several 
months  and  sometimes  longer  than  a  year.  It 
is  seldom  that  a  contractor  has  the  means  or 
Is  willing  to  pay  the  claims  for  labor  and  ma- 
terial. In  ordinary  cases  some  one  must  pay 
the  materialmen  at  least  a  portion  of  their 
claims;  and  it  Is  usual  for  the  wage-earners 
to  insist  upon  full  payment  at  the  end  of  the 
week.  In  answer  to  this  it  Is  suggested  that 
the  common  practice  is  to  rely  upon  a  bond 
by  the  contractor  to  protect  the  owner  against 
liens,  but  this  is  often  impracticable;  and  at 
best  furnishes  but  an  inadequate  safeguard 
to  the  owner.  It  Is  true  that  the  statute  con- 
templates that  the  owner  ma,v  withhold  all 
payments  until  the  time  for  filing  the  last 
Hen,  but  In  practical  operation  this  right  Is 
a  barren  one,  and  if  generally  Insisted  upon 
would  result  in  a  very  few  building  contracts 
being  carried  out.  It  Is  perhaps  surprising 
that  this  question  has  not  been  more  fre- 
quently before  the  courts,  as  it  presents  a 
situation  which  must  frequently  arise.  The 
decided  cases,  however,  seem  to  be  limited  In 
number;  nor  have  we  found  an  Intelligent  dis- 
cussion of  the  question  In  the  text-books  or 
cyclopedias.    Two  reasons  suggest  theniselvos. 
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Few,  If  any,  of  the  mechanic's  Hen  statutes 
contain  the  exact  language  ot  onrs,  In  placing 
upon  the  owner  the  risk  of  payments  made 
before  the  expiration  of  the  time  for  filing 
liens,  though  several  contain  the  provision 
that  In  no  event  shall  the  aggregate  amount 
of  the  liens  exceed  the  contract  price;  and, 
in  the  majority  of  statutes,  the  sulKwntractor 
Is  given  a  direct  Hen  as  in  ours.  The  other 
reason  which  suggests  Itself  Is  that  the  claim 
of  defendant  In  error  Is  so  palpably  unjust 
to  the  owner  and  rests  upon  such  technical 
grounds  that  It  has  been  seldom  raised. 

Counsel  for  plaintiff  In  error  have  cited  us 
to  some  decisions  of  the  California  court,  but 
the  differences  between  the  statute  there  and 
ours  render  the  cases  of  little  aid  in  reach- 
ing a  conclusion  upon  the  question  here.  The 
case  of  Central  Trust  Co.  v.  Richmond,  N.,  I. 
&  B.  K.  Co.,  supra.  Is  very  like  the  present 
case.  The  statute  construed  is  the  Kentucky 
statute,  giving  to  laborers  and  materialmen 
liens  upon  the  protierty  of  railroads,  and,  like 
our  mechanic's  lien  statute,  it  is  provided 
that  the  liens  shall  In  no  case  be  for  a  great- 
er amount  in  the  aggregate  than  the  contract 
price,  and,  unlike  ours,  provides  expressly 
for  a  pro  rata  distribution.  It  was  held,  as 
obsen-ed  supra,  that  the  lien  originated  with 
the  furnishing  of  the  labor  or  material,  and 
was  an  incipient,  inchoate  lieu  until  lost  by 
failure  to  file,  or  perfected  by  filing,  etc.  It 
was  also  held  that  to  limit  the  distribution  to 
those  claims  which  had  been  perfected  by 
statutory  notice  would  be  unjust  to  the  own- 
er who  had  the  right  to  distribute  the  con- 
tract price  during  the  jirogress  of  the  work, 
and  that  If  by  premature  distribution  one 
incipient  lienor  Is  paid  more  than  hia  proiKtr- 
tlou.  the  owner  must  suffer  the  loss  and  be 
remitted  to  his  remedy  against  the  original 
contractor.  The  case  Is  squarely  in  iwint  un- 
less the  absence  in  the  statute  of  the  provi- 
sions contained  In  onrs,  placing  the  risk  of 
certain  payments  ui>on  the  owner,  is  suflScieut 
to  distinguish  It.  While  this  provision  is  not 
in  the  Kentucky  statute,  In  all  other  essen- 
tials the  statutes  are  filike.  Both  provide 
that  subcontractors'  liens  shall  be  direct  and 
not  by  subrogation. 

Now,  wherein  does  the  absence  of  this  pro- 
vision affect  the  rights  of  the  parties,  or  de- 
tract from  the  weight  of  the  decision  as  au- 
thority? Our  statute  reads,  "but  the  risk  of 
all  pnynients  made  to  the  original  contractor 
shall  be  upon  such  owner  until  the  exi)Ira- 
tion  of  the  00  days  hereinbefore  si>ecifled." 
As  observetl,  this  has  been  Interpreted  to 
mean  also  that  all  payments  made  by  the 
owner  to  subcontractors  who  have  filed  Hens 
sliail  be  at  the  owner's  risk,  not  only  until 
tlie  exi)iration  of  the  (!0  days,  but  always. 
At  the  final  adjustment  he  is  only  entitled  to 
credit  for  the  pro  rata  amount  paid.  Con- 
ceding that  It  is  still  the  fact,  as  remark- 
ed by  Mr.  Justice  Brewer  in  Shellabarger 
V.  Thayer,  supra,  that  the  statute  of  no  other 
state  contains  this  provision,  it  will  be  found 


by  comparlsoD  that,  notwithstanding  the  ab- 
sence of  such  a  provision,  it  is  the  general 
rule  where  the  subcontractor  is  given  a  di- 
rect lien,  not  by  subrogation,  but  indei>end- 
ent  of  the  lien  of  the  original  contractor,  tliat 
the  same  construction  prevails;  and  all  i>ay- 
ments  made  to  the  contractor  and  all  pay- 
ments made  to  any  subcontractor  In  excess 
of  his  proportionate  share  is  uiion  the  own- 
er. Obviously,  it  will  not  do  to  place  too 
great  a  strain  upon  this  particular  provision 
of  our  statute.  The  owner  ought  to  be  per- 
mitted to  pay  valid  claims  of  sulKvntractors 
who  have  furnished  labor  or  material  and 
have  completed  their  contracts.  The  very 
act  of  furnishing  the  labor  or  material  has 
given  them  the  right  to  look  to  the  proi^erty 
for  payment.  They  have  a  right  to  lieus.  and 
hold  claims  which  can  only  be  satistied  by 
payment.  If  the  owner  ia  willing  to  i>ay 
them  and  to  assume  the  risk  In  case  he  pays 
more  than  their  pro  rata  sliare,  this  Is  all 
that  should  be  required  of  him. 

To  conclude,  there  is  no  express  provision 
in  the  statute  denj-Ing  to  the  owner  the  right 
to  take  credit  for  payments  made  in  good 
faith  uuder  such  circumstances,  nor  has  it 
t>een  decided  that  any  of  its  terms  are  in- 
tended to  meet  the  situation  presented.  In 
view  of  the  great  injustice  which  a  different 
inter j>retatlon  would  impose  ui>on  the  owner, 
and  the  confusion  which  would  follow  in  its 
practical  operation,  we  hold  that  tlie  owner  is 
entitled  to  take  credit  for  such  payments  to 
the  extent  of  the  proportionate  share  of  each 
subcontractor's  claim ;  and  that  it  was  error 
to  sustain  the  objection. 

Another  difficult  question  is  presented  by 
the  refusal  to  i)ermlt  plaintiff  in  error  to 
prove  the  rental  value  of  the  building  from 
March  1,  1003.  when,  according  to  the  con- 
tract, it  was  to  have  been  completed,  and 
September  1,  1003,  when  It  was  completed. 
The  offer  was  made  for  the  puniose  of  prov- 
ing as  an  offset  to  the  subc-ontractor's  Hen 
damages  caused  by  the  fault  of  the  contract- 
or. Our  statute  giving  subcontractors  a  Hen 
reads  as  follows:  'Trovided.  that  the  owner 
of  any  land  affected  by  such  Hen  shall  not 
thereby  become  liable  to  any  claimant  for 
any  greater  amount  than  he  contracted  to 
pay  the  original  contractor."  Gen.  St  lOW). 
{  u.'iCS.  Defendant  In  error  contends  that 
this  question  is  ruled  by  the  cases  in  which 
It  has  been  declared  that  the  subcontractor 
Is  not  bound  by  any  of  the  terms  and  condi- 
tions of  the  original  contract  except  those 
terms  which  prescribe  the  amount  the  owner 
is  to  pay. 

In  Morehouse  v.  Moulding  et  al.,  74  111. 
322,  where  the  statute  at  the  time  provided 
that  in  no  case  should  the  owner  be  com- 
pelled to  pay  a  greater  sum  than  the  price 
stipulated  In  the  original  contract.  It  was 
held  that  damages  for  the  failure  to  fulfill 
a  contract  should  be  deducted  from  the  c<m- 
tract  price,  and  the  balance  prorated  among 
the  subcontractors.    And  in  Biggs  et  al.  t. 
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Olttpp  et  al.,  74  111.  335,  tbe  same  dame  of 
the  Illinois  Btatnte  Is  construed  in  a  case 
where  the  contractor  abandoned  the  con- 
tract, and  the  owner  was  obliged  to  complete 
It  himself.  It  was  held  that,  where  the  own- 
er was  obliged  to  pay  more  than  the  contract 
price  to  complete  the  building,  the  subcon- 
tractors were  not  entitled  to  any  Hen.  This 
court  in  Hotel  Co.  v.  Hardware  Co.,  supra, 
has  laid  down  the  same  rule.  It  seems  dif- 
ficult to  give  a  reason  for  allowing  the  owner 
credit  for  additional  sums  paid  to  carry  out 
an  abandoned  contract,  and  thus  reduce  the 
fund  upon  which  the  subcontractor  may  rely, 
which  would  not  apply  with  equal  force  to 
tbe  allowance  of  damages  occasioned  by  the 
fault  of  the  contractor  in  other  respects.  The 
amount  he  contracted  to  pay  was  a  certain 
sum,  conditioned  upon  full  performance  of 
the  contract  according  to  Its  terms.  Wright 
V.  Pohls  and  Wife,  8S  Wis.  560,  53  N.  W.  848. 
Any  damages  resulting  from  the  fault  of  ei- 
ther party,  which  could  be  said  to  have  been 
In  the  contemplation  of  the  parties  at  the 
time  the  contract  was  made,  should  properly 
figure  In  the  amount  the  owner  contracted 
to  pay.  If  such  damages  resulted  in  his  fav- 
or, the  amount  be  contracted  to  pay  would  be 
so  much  less  than  the  amount  named.  Stat- 
ing It  in  different  language,  he  contracted  to 
pay  a  certain  sum  conditioned  upon  the  ful- 
fillment of  the  contract,  and,  if  any  damages 
were  caused  by  the  contractor,  he  agreed  to 
pay  as  much  less  as  the  damages  amounted 
to.  The  owner  may  recoup  damages  against 
the  contractor,  arising  out  of  the  failure  of 
the  latter  to  perform  faithfully  the  contract, 
and  without  regard  to  the  absence  In  the 
contract  of  specific  terms  providing  for  dam- 
ages. He  may  show  as  against  the  contract- 
or that  the  building  was  not  completed,  or 
not  completed  In  time,  or  that  defective  mate- 
rials were  used.  Why  should  he  not  be  per- 
mitted to  show  these  counterclaims  when  it 
Is  sought  to  recover  against  him  by  one  who 
has  no  contractual  relations  with  him,  and 
who  seelis  to  recover  a  debt  due  from  the 
contractor?  The  only  answer  to  this  Is  that 
the  statute  fixes  the  extent  of  his  liability  to 
the  subcontractor  at  the  amount  which  he 
agreed  to  pay  the  contractor,  regardless  ot 
whether  the  contract  Is  fulfilled  or  not.  Giv- 
ing an  offset  for  the  cost  of  completing  the 
building  Is,  however,  when  analyzed,  prac- 
tically an  allowance  of  damages  for  failure 
to  complete.  The  measure  of  the  damages  is 
the  ascertained  cost  of  completion,  but  the 
principle  is  the  same  as  though  the  contract 
provided  for  a  certain  sum  as  liquidated 
damages  for  each  day's  delay,  and  numerous 
decisions  authorize  the  allowance  of  damages 
liquidated  In  this  manner  by  the  terms  of 
the  contract,  even  in  suits  to  enforce  a  sub- 
contractor's Hen. 

With  respect  to  this  question  also  It  may 
be  observed  that  the  authorities  are  not  so 
numerous  as  might  be  expected  upon  a  ques- 


tion so  likely  to  arise  in  tbe  adjustment  of 
building  liens,  nor  are  many  of  them  clear 
or  decisive.  Some  of  the  text-writers  say 
that  damages  caused  by  the  contractor  may 
be  offset  against  tbe  lien  of  a  subcontractor, 
but  many  of  the  cases  referred  to  in  the 
notes  do  not  bear  out  the  text.  Thus  Phil- 
lips, on  Mechanics'  Liens,  cites  Millsap  v. 
Ball,  30  Neb.  728,  48  N.  W.  1125,  relied  upon 
by  plaintiff  In  error.  The  case,  however.  Is 
not  an  authority.  There  is  In  the  opinion  a 
statement  that  damages  caused  by  a  con- 
tractor may  be  offset  against  the  lien  of  a 
subcontractor,  but  It  appears  on  examination 
to  be  mere  dictum.  Some  of  tbe  other  cases 
cited  by  plaintiff  in  error  were  suits  by  the 
original  contractor,  and  others  are  based 
upon  statutes  which  expressly  declare  that 
the  lien  of  the  subcontractor  is  limited  to- 
"what  may  be  due  the  contractor,"  leaving 
little  room  for  doubt  as  to  the  proper  con- 
struction. In  some  states,  notably  Michigan, 
tbe  statute  expressly  provides  that  the  owner 
may  recoup  damages  sustained  through  the. 
failure  or  omission  of  the  contractor.  Smal- 
ley  V.  Gearing,  121  Mich.  190,  79  N.  W.  1114. 
80  N.  W.  797.  Damages  caused  by  the  fault 
of  the  contractor  have  been  allowed  against 
subcontractors  In  McBean  v.  KInnear,  23  Ont. ' 
313;  Jullu  V.  Ristow  Poths  Mfg.  Co.,  54  111. 
App.  400 ;  Cheney  et  al.  v.  Troy  Hospital  As- 
sociation, 65  N.  T.  282.  See.  also,  20  A.  & 
B.  Enc.  of  Law,  450,  and  cases  cited ;  Boiaot 
on  Mechanics'  Liens,  |  590.  It  Is  said  in- 
Phillips  on  Mechanics'  Liens,  §  G2g:  "Tbe 
authorities  seem  to  be  unanimous  that,  where 
the  extent  of  tbe  owner's  obligation  to  pay 
is  limited  to  the  price  stipulated  in  his 
contract,  the  subcontractor's  right  Is  con- 
fined to  what  may  be  due  tbe  contractor  aft- 
er the  completion  of  the  contract"  In  Mas- 
sachusetts, tbe  subcontractor  Is  entitled  to  a 
direct  lien,  and  there  Is  no  provision  limiting 
the  owner's  liability  to  the  amount  named  In 
the  contract.  For  that  reason  it  is  held  in 
Bowen  v.  Phlnney,  162  Mass.  593,  39  N.  E. 
283,  44  Am.  St.  Kep.  391,  that  a  subcontract- 
or was  entitled  to  his  Hen  notwithstanding 
the  contractor  violated  the  contract  and  used 
poor  materials.  The  opinion  recognizes  that 
in  other  states,  where  the  owner's  liability  is 
limited  to  the  amount  of  the  contract  price, 
a  different  rule  obtains,  and  Wright  v.  Pohls 
et  al.  and  Morehouse  v.  Moulding  et  al., 
supra,  are  referred  to. 

The  conclusion  we  have  reached  is  that, 
giving  a  reasonable  construction  to  our  stat- 
ute, it  should  be  held  that  the  owner  may, 
in  a  suit  by  a  subcontractor,  offset  any  actual 
damages  caused  by  the  failure  of  the  con- 
tractor to  complete  the  building  in  time,  pro- 
vided, of  course,  the  damages  are  such  as 
may  be  said  to  have  been  in  the  contempla- 
tion of  the  parties  when  the  contract  was 
made. 

The  judgment  will   therefore  be  reversed, 
and  the  cause  remanded  for  another  trial. 
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JOHNSTON,  C.  J.,  dissents  from  the  rul- 
ings in  the  second  and  third  propositions  of 
the  syllabus  and  corresponding  portions  of 
the  opinion. 

BURGH,  J.  (dissenting).  I  have  such  grave 
doubts  respecting  the  soundness  of  the  sec- 
ond paragraph  of  the  syllabus  that  I  am 
<-onstrained  to  witlihold  my  assent  to  it  and 
to  corresponding  portions  of  the  opinion. 


WOODWARD  V.  CITY  OF  GRANGEVILLE 

et  al. 

(Supreme   Court  of  Idaho.    Dec.   2,   1907.) 

1.  mo'icipal      cokpobation  —  municipai. 
Bonds— Limiting  Bonded  Indebtedness. 

A  contract  signed  by  the  mayor  of  a  city 
ii)  not  a  binding  obligation  of  said  city,  when 
the  law  does  not  authorize  such  officer  to  make 
such  contract,  and  said  contract  has  not  been 
authorized  or  ratified  by  said  city. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  654.] 

2.  Same— MiTNicip.vL  Bonds. 

Municipal  bonds  voted  by  the  electors  of  a 
city  to  raise  revenue  to  make  payment  under  a 
void  contract  become  void  when  said  contract  is 
declared  void. 

3.  Same— Limited  Indebtedness. 

A  city  cannot  evade  the  provisions  of  the 
statute  (Sess.  Laws  1890,  p.  29),  limiting  the 
bonded  indebtedness  to  15  per  cent,  of  the  real 
estate  valuation  for  the  preceding  year  by  vot- 
ing bonds  for  partial  payment  on  a  contract,  and 
making  no  legal  provision  for  the  balance  due 
upon  said  contract. 
(Syllabus  by  the  Court.) 

-Vppeal  from  District  Court,  Idaho  County ; 
Edgar  C.  Steele,  Judge. 

Action  by  James  Woodward  against  the 
City  of  GrangeviUe  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed, 
and  judgment  rendered  for  plaintiff. 

James  Woodw^ard  and  James  De  Haven,  for 
appellant.  R.  F.  Fulton,  W.  N.  Scales,  and 
M   Reese  Hattabaugh,  for  respondents. 

STEWART,  J.  On  the  27th  day  of  Decem- 
ber, 1SK)5,  the  estate  of  W.  M.  Jack,  deceased, 
entered  into  a  contract  with  the  city  of 
(Jrangeville,  through  its  mayor,  whereby  said 
estate  agreed  to  sell,  and  said  city  agret>d  to 
buy,  a  certain  water  system  owned  by  said 
estate.  It  was  provided  in  said  contract  that 
the  purchase  price  should  be  lf32,000,  and 
that  the  question  of  issuing  bonds  for  the 
purchase  of  said  system  should  be  submitted 
to  the  electors  of  said  city  for  approval.  The 
contract  provided  that  the  amount  of  bonds 
to  be  issued  should  be  of  such  part  of  $32,000 
as  might  be  Issuwl  under  the  laws  of  the  state. 
On  the  .5th  day  of  FebniaiT,  li»06.  the  city 
council  of  said  GrangeviUe  i)assed  Ordinance 
No.  51,  providing  for  the  Lssuing  of  municipal 
coupon  bonds  for  the  purpose  of  providing 
funds  for  the  "acquisition,  construction,  and 
n'.nintenance  of  a  system  of  waterworks  for 
said  city,  In  the  sum  of  $3lt.O(;o."    Said  ordi- 


nance provides,  In  section  3,  that  the  estimat- 
ed cost  of  the  said  system  of  waterworks  and 
the  supplying  the  same  with  water  is  the  sum 
of  $32,000,  and  that  it  Is  deemed  advisable  to 
issue  coupon  bonds  for  the  sum  of  |30,000 
of  the  said  estimated  cost  of  said  system  of 
waterworks.  Section  6  of  said  ordinance  pro- 
vides that  there  shall  be  levied  annually  by 
the  council  of  the  said  city,  upon  all  tax- 
able property  within  said  city,  a  sufficient 
sum  to  pay  the  Interest  on  said  bonds  and 
create  a  sinking  fund  to  pay  the  same  at 
maturity.  An  election  was  held  under  said 
ordinance,  which  resulted  in  favor  of  Issuing 
bonds  as  provided  in  said  ordinance.  On 
April  2,  1906,  notice  was  given  of  the  Inten- 
tion to  issue  and  sell  municipal  bonds  of  said 
city  In  the  sum  of  $30,000,  as  authorized  by 
said  Ordinance  No.  51.  On  June  4,  1900. 
Ordinance  No.  55  was  passed  by  the  cit>' 
council  of  said  city,  making  au  appropriation 
for  the  general  expen-ses  of  said  city.  On 
January  7,  1907,  Ordinance  No.  60  was  pass- 
ed by  the  city  council,  pi-oviding  for  the  is- 
suing of  coupon  bonds  of  said  city  in  the 
sum  of  $30,000  for  the  construction  and  main- 
tenance of  necessary  waterworks  and  supply- 
ing same  with  water  in  accordance  with  the 
election  previously  held  In  said  city,  and 
providing  for  the  form  and  date  of  such 
bonds,  etc.  In  section  5  of  said  Ordinance 
No.  00,  it  is  provided  that  an  anuual  tax  suf- 
tlclent  to  pay  the  Interest  on  said  bonds  when 
the  same  falls  due,  and  also  to  constitute  a 
sinking  fmid  for  the  payment  of  the  princi- 
pal thereof  within  twenty  years,  shall  be  and 
is  hereby  levied  upon  all  taxable  property 
within  said  city  of  Grangevllle,  a  direct,  con- 
tinuing, annual  tax,  sutHcient  to  produce 
$1,500  yearly  for  interest  and  $1,500  yearly 
for  principal.  The  foregoing  facts  are  alleg- 
ed in  detail  In  the  conii)Ialut,  and  the  plain- 
tiff further  alleged  that  the  taxable  real  prop- 
erty of  the  city  of  Grangevllle  as  equalized 
for  the  year  1905,  the  year  prior  to  the  date 
of  such  proitostKl  bonds,  did  not  exceed  $275,- 
0<M>:  that  the  total  bonded  indebtedness  of 
said  city  is  $.'},8(W.  and  the  total  warrant 
Indebtedness,  Including  interest,  more  than 
$15,000,  and  Uuit.  If  the  said  proposed  bonds 
are  sold,  the  bonded  and  floating  Indebtetlness 
of  said  city  will  aggregate  more  than  $50,000, 
which  is  far  In  exi-ess  of  15  per  cent,  of  the 
as.ses.sed  valuation  of  the  real  proiiertj-  of 
said  city  as  equalized  for  the  year  1905;  that, 
notwithstanding  the  purpose  of  the  issue  of 
the  said  pt'oiM>se<l  bonds  declared  in  Ordinance 
No.  51  to  be  the  acciuisitiou  of  a  system  of 
waterworks.  It  is  the  declared  intention  of 
said  city  to  Invest  the  proceeds  of  the  sale 
of  said  waterworks  bonds  in  the  said  Grange- 
vllle waterworks  now  owned  by  the  estate 
and  heirs  of  said  W.  M.  Jack,  deceased,  as 
per  contract,  and  that  no  provision  whatever 
has  been  made  for  the  payment  of  the  $2,(XH» 
of  the  purchase  price  tlicivof  in  excess  of  the 
said  bond  Issue  of  $30,000.  The  plaintiff  in 
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Bis  prayer  asked  thnt  the  defendants  be  re- 
Btrained  by  injunc-tlon  from  selling  or  dls- 
posfnj^  of  the  said  ninnicipal  coupon  water 
bonds,  and  that  they  may  be  delivered  up  and 
canceled,  and  that  the  city  be  restrained  from 
purchasing  the  said  Grangevllle  waterworks, 
and  for  costs.  The  defendants  answered,  and 
ndniltted  that  the  plaintiff  was  a  resident  tax- 
payer of  said  city,  that  the  defendant  Is  a 
municipality  and  the  officers  therein  named 
were  the  officers  of  «aid  city,  and  that  John 
M.  Jack  was  the  duly  qualified  and  acting  ad- 
ministrator of  the  estate  of  W.  M.  Jack,  de- 
ceased; the  making  of  the  contract  set  forth 
In  the  complaint,  the  passing  of  Ordinance 
No.  51  on  February  5,  1006,  relating  to  the 
purchase  of  the  GraugeviUe  waterworks,  and 
providing  for  the  submission  of  the  question 
of  the  issuance  of  bonds  to  the  amount  of 
$30,000  to  the  qualified  electors  of  said  city : 
but  deny  that  said  ordinance  related  to  the 
purchase  of  the  Grangeville  waterworks  or 
any  particular  water  system,  but  contained 
only  a  general  provision  for  acquiring  a  sys- 
tem of  waterworks;  admit  the  holding  of  an 
election  after  doe  notice,  and  that  more  than 
two-thirds  of  the  electors  of  said  city  voting 
at  said  election  voted  In  favor  of  the  Issuing 
of  said  $30,000  of  bonds;  admit  the  making 
of  the  bid  of  the  defendants  8.  A.  Kean  &  Co. 
for  said  bonds  to  be  dated  May  1,  1906,  and 
to  be  sold  June  4,  lOOC,  for  $10,025  or  $.30,075 
in  the  aggregate ;  admit  that  on  June  4,  lUOU, 
the  city  council  passed  Ordlnanc-e  No.  55, 
known  as  the  "Annual  Appropriation  Bill  and 
T£.x  Levy" ;  admit  that  on  October  16,  1906, 
Ordinance  No.  60  was  duly  passed,  relating 
to  the  Issue  and  sale  of  said  bonds,  and  pre- 
scribing the  form,  etc.,  thereof ;  but  deny  that 
no  provision  has  been  made  for  the  payment 
of  Interest  and  the  creation  of  a  sinking  fund, 
and  allege  that  full,  adequate,  and  complete 
provision  has  been  made  by  the  council  of 
said  city  for  the  payment  of  the  Interest  on 
said  bonds,  and  to  jirovlde  a  sinking  fund  for 
the  payment  thereof;  deny  that  the  total 
bonded  indebtedness  of  said  city  exceeds  $5,- 
000,  and  deny  that  the  warrant  Indebtedness 
exceeds  $12,000 ;  deny  that,  if  the  bonds  were 
Issued,  the  bonded  and  floating  indebtedness 
of  said  city  will  aggregate  more  than  $50,000, 
or  that  the  bonded  and  floating  indebtedness 
of  the  city  would  be  in  excess  of  15  per  cent, 
of  the  assessed  valuation  of  the  real  prop- 
erty of  said  city ;  admit  that  It  is  the  Inten- 
tion of  said  city  to  Invest  the  proceeds  of  the 
sale  of  said  water  bonds  In  the  said  Grange- 
ville waterworks  now  owned  by  the  estate  and 
heirs  of  said  W.  M.  Jack,  deceased ;  but  deny 
that  it  is  contrary  to  or  against  the  provisions 
of  Ordinance  No.  51 ;  and  deny  that  no  pro- 
vision has  been  made  for  the  payment  of  the 
$2,000  of  the  purchase  price  named  in  said 
contract  in  excess  of  the  $30,000  proposed 
bond  issue  made  for  the  purpose  of  applying 
on  said  contract. 

The  plaintiff  specifies  as  error  of  law  on 
the  part  of  the  trial  court  "the  rendering 


Judgment  denying  plalntlfTs  application  for 
an  order  restraining  the  sale  of  said  bonds 
and  dismissing  said  action."  The  view  we 
take  of  this  case  requires,  first,  the  deter- 
mination of  the  validity  of  said  contract; 
second,  the  validity  of  the  bonds  to  be  Issued 
to  raise  funds  to  meet  the  obligations  of  said 
contract 

Was  the  contract  made  between  said  estate 
of  W.  M.  Jack  and  the  said  city  valid?  This 
contract  on  behalf  of  the  city  was  made  by 
Fen  Batty,  mayor  of  said  dty,  without  any 
authorization  by  the  city  council,  or  any  ap- 
proval or  ratification  on  the  part  of  said 
city.  Under  the  provisions  of  an  act  of  Feb- 
ruary 10, 1890,  In  relation  to  the  organization, 
government,  and  powers  of  cities  and  villages,- 
the  mayor  of  cities  Is  given  certain  powers 
which  are  fully  set  forth  in  section  10  of  said 
act,  but  it  nowhere  appears  that  the  mayor 
of  a  city  has  power  to  enter  Into  a  contract  of 
the  character  set  forth  in  the  complaint, 
without  the  authorization  or  ratification  of 
the  city  council  of  said  city.  In  this  case 
without  said  contract  having  been  authorized 
by  the  city,  or  having  been  ratified  by  the  city, 
the  mayor  would  have  no  authority  to  enter 
into  the  same  as  a  binding  obligation  of  said 
city.  The  contract  provides  for  the  sale  of 
said  Grangeville  waterworks  to  said  city  for 
the  sum  of  $32,000,  while  it  is  admitted  by 
the  pleadings  and  the  briefs  the  city  had  no 
authority  to  Issue  bonds  to  meet  such  pay- 
ment. It  Is  admitted  that  under  the  provi- 
sions of  section  1  of  an  act  providing  for  the 
issue  and  sale  of  municipal  coupon  bonds, 
approved  February  2,  1809  (Sess.  Laws  1899, 
p.  29),  said  city  could  not  issue  municipal 
bonds  to  exceed  at  any  time  in  the  aggregate 
15  per  cent,  of  the  real  estate  value  of  said 
city  or  town  according  to  the  assessment  of 
the  preceding  year  for  any  or  all  of  the  fol- 
lowing purposes  (naming  such  purposes).  The 
real  estate  valuation  of  said  city  for  the  year 
1905  was  $240,452.  In  this  connection,  we 
call  attention  to  the  fact  that  upon  the  oral 
argument  there  was  a  dispute  between  coun- 
sel as  to  what  the  assessed  valuation  of  the 
real  property  In  said  city  was  for  the  year 
1905 ;  and,  because  of  this,  the  appellant  chal- 
lenged the  correctness  of  finding  No.  12  of 
the  trial  court,  wherein  the  trial  court  found 
that  the  taxable  real  property  of  the  city  of 
Grangeville  as  equalized  for  the  year  1905 
was  $251,591.  The  only  evidence  In  the  rec- 
ord as  to  the  assessed  valuation  of  the  real 
property  for  the  year  1905  is  a  stipulation 
entered  into  between  the  parties,  and  found 
at  folio  166  in  the  transcript.  This  was  "that 
the  assessed  valuation  of  the  real  property 
of  the  city  of  Grangeville  for  the  year  1905 
was  $240,452."  Finding  No.  12  of  the  court 
was  not  sustained  by  the  evidence,  and  In 
the  face  of  the  disagreement  of  counsel, 
both  orally  and  in  their  briefs,  as  to  what 
the  assessed  valuation  of  the  real  property 
was  for  the  year  1905,  this  court  must  take 
the  record  as  it  is,  to  wit,  that  said  valuation 
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was  $240,462.  Leaving  out  of  consideration 
the  question  as  t6  whether  or  not  warrant  In- 
debtedness should  be  considered  In  determin- 
ing the  amount  for  which  a  municipality  may 
raise  bonds,  the  present  bonded  Indebtedness 
of  said  city  Is  $5,000,  which,  added  to  the 
nmount  of  said  contract,  would  make  $37,000, 
and  would  be  in  excess  of  15  per  cent,  of  the 
real  estate  value  of  said  city  for  the  year 
1905.  The  city,  however,  attempted  to  evade 
this  provision  of  the  statute  by  providing 
that  only  $30,000  of  bonds  should  be  issued ; 
but  It  does  not  appear  that  said  city  made 
any  legal  provision  whatever  for  paying  the 
$2,000  excess  called  for  by  said  contract,  or 
that  It  had  any  method  or  legal  means  by 
which  said  $2,000  could  be  paid.  Section 
3  of  article  8  of  the  Constitution  of  this 
state  provides  thai:  "No  county,  city,  town, 
township,  board  of  education  or  school  dis- 
trict, or  other  subdivision  of  the  state,  shall 
incur  any  Indebtedness,  or  liability.  In  any 
manner,  or  for  any  purpose,  exceeding  In  that 
year  the  Income  and  revenue  provided  for  it 
for  such  year,  without  the  assent  of  two- 
thirds  of  the  qualified  electors  thereof,  vot- 
ing at  an  election  to  be  held  for  that  purpose, 
nor  unless,  before  or  at  the  time  of  incurring 
such  Indebtedness,  provision  shall  be  made 
for  the  collection  of  an  annual  tax  sufficient 
to  pay  the  Interest  on  such  Indebtedness  as 
it  falls  due,  and  also  to  constitute  a  sluicing 
fund  for  the  payment  of  the  principal  thereof, 
within  twenty  years  from  the  time  of  con- 
tracting the  same.  Any  indebtedness  or  li- 
ability Incurred  contrary  to  this  provision 
shall  be  void:  Provided,  that  this  sectlrai 
shall  not  be  construed  to  apply  to  the  ordi- 
nary and  necessary  expenses  authorized  by 
the  general  laws  of  the  state."  It  will  thus 
be  seen  that  the  ordinary  and  necessary  ex- 
penses of  said  municipality  may  be  contracted 
for  by  said  city  without  any  vote  of  the  peo- 
ple, but,  where  an  expense  is  proposed  to  be 
incurred  which  exceeds  the  Income  and  rev- 
enue provided  for  any  year  such  as  the  con- 
struction or  purchase  of  a  water  system,  or 
a  part  of  such  system,  the  same  cannot  be 
done  without  the  assent  of  two-thirds  of  the 
qualified  electors  of  said  city.  The  contract 
made  between  said  city  and  said  Jack  estate 
was  such  an  expense  that  to  authorize  the 
same  required  a  two-thirds  vote  of  the  quail- 
fled  electors  of  said  city,  and  the  contract  it- 
self called  for  an  obligation  on  the  part  of 
said  city  in  excess  of  the  amount  for  which 
bonds  could  be  Issued  under  the  act  of  Feb- 
ruary 2,  1899,  and,  as  the  excess  of  $2,000 
called  for  by  said  contract  was  not  provided 
for  and  could  not  be  provided  for  in  said 
bond  Issue,  and  it  not  appearing  that  said 
sum  of  $2,000  had  been  in  any  other  manner 
provided  for  by  law,  it  must  necessarily  fol- 
low that  the  contract  of  December  27,  1903, 
is  In  excess  of  the  power  of  the  city  to  make, 
under  section  3  of  article  8  of  the  Constitu- 
tion,   The  city  cannot  evade  the  provisions 


'  of  the  Constitution  and  the  laws  of  this  state 
by  making  a  contract  which  calls  for  a  great- 
er sum  than  the  city  was  authorized  to  con- 
tract for,  and  then  providing  by  ordinance 
for  a  bond  issue  for  a  part  of  the  contract 
price,  and  leaving  the  payment  of  the  balance 
of  the  contract  price  unprovided  for.  The 
contract  and  the  proposed  bonds  were  part  of 
one  and  the  same  transaction.  The  respond- 
ent, however,  contends  that  while  the  city 
might  be  under  no  obligations  to  comply  with 
the  terms  of  the  contract  made  with  the  es- 
tate of  W.  M,  Jack,  deceased,  and  as  the 
bonds  were  not  voted  for  the  purpose  of  pur- 
chasing the  GrangeviUe  waterworks  owned 
by  the  said  estate,  but  were  voted  generally 
for  the  purpose  of  acquiring,  constructing, 
and  maintaining  waterworks  for  said  city, 
even  though  the  contract  was  void,  yet  such 
fact  could  not  affect  the  validity  of  the  bonds, 
for  the  reason  that  the  city  Is  under  no  ob- 
ligations to  purchase  the  system  covered  by 
said  contract,  and  may  use  the  money  arising 
from  the  sale  of  said  bonds  in  the  construc- 
tion and  maintenance  of  a  new  system  en- 
tirely. This,  perhaps,  would  be  true,  did 
it  not  appear  clearly  from  the  record  in  this 
case  that  it  is  the  intention  of  the  defendants 
to  use  the  mcmey  arising  from  the  sale  of 
said  bonds  to  purchase  the  Jack  system  of 
waterworks.  It  is  alleged  In  the  complaint, 
admitted  by  the  answer,  and  found  to  be 
a  fact  by  the  court,  that  It  is  the  declared  In- 
tention of  the  city  council  of  said  city  to  In- 
vest the  proceeds  of  the  sale  of  said  bonds 
In  the  said  Grangevllle  waterworks,  now 
owned  by  the  estate  of  W,  M.  Jack,  deceased, 
in  accordance  with  the  terms  of  the  contract 
set  out  In  plalntlfTs  complaint  as  "Exhibit 
A"  (which  is  the  contract  of  December  27. 
1906). 

We  cannot  escape  the  conclusion,  therefore, 
that  the  contract  and  the  proposed  bonds 
were  part  of  one  and  the  same  transaction, 
and  that  if  the  contract  was  void,  and  the 
bonds  were  voted  for  the  purpose  of  comply- 
ing with  the  terms  of  said  contract,  that  the 
bonds  necessarily  must  fall  with  the  contract. 

The  Judgment  Is  reversed,  and  the  lower 
court  Is  directed  to  enter  Judgment  in  ac- 
cordance with  this  opinion,  costs  are  awarded 
In  favor  of  appellant. 

SULLIVAN,  J.,  concurs.  AILSHIE,  C.  J.. 
sat  at  the  hearing,  but  took  no  part  in  the 
decision. 


EDMINSTON  v.   SMITH  et  nx. 

(Supreme  Court  of  Idaho.    Nov.  30,  1907.) 

1.  Hdsband  and  Wife  —  NBCKSSABns  Fub- 
NiBKED  Wife— Liabilities. 

The  primary  duty  rests  on  the  husband  by 
reason  of  his  marital  contract  and  operation 
of  law  to  furnish  the  wife  with  the  necessaries 
of  life,  which  includes  board  aud  lodging,  and  a 
creditor  who  furnished  the  wife  with  such  nec- 
essaries may  maintain  his  action  against  Uie 
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hnsband.  nlthoujch   the  Tatter  never  contracted 
the  debt  nor  promised  to  pay  the  bill. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  SI  121-138,] 

2.  Samk. 

The  fact  that  the  debt  was  contracted  by 
the  wife,  and  the  credit  was  extended  on  the 
faith  of  her  promise  to  pay,  does  not  relieve  the 
husband  of  the  liability  imposed  on  him  by  op- 
eration of  law  independent  of  the  wife's  con- 
tractual liability  to  pay. 

fEd.  Note.— For  cases  in  point,  see  Cent.  D^g. 
vol.  26,  Husband  and  Wife,  §§  121-138.] 

3.  Same— Action  Against  Wife. 

Where  necessaries  are  furnished  the  wife 
npon  her  special  contract  and  on  her  personal 
responsibility  to  pay  therefor,  she  can  be  held 
to  pay  the  debt,  and  to  that  end  may  be  sued  as 
a  feme  sole.  In  such  case,  the  debt  is  incurred 
for  her  nse  and  benefit. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  20.  Husband  and  Wife.  $S  634-636.] 

(Syllabus  by  the  Court.) 

Api)eal  from  District  Court.  Nez  Perce 
County;    Edgar  C.  Steele,  Judge. 

Action  by  Mary  E.  Eduiuston  against 
Emory  Smith  and  Martha  Smith,  to  recover 
a  debt  for  board  and  lodging  furnished  on 
request  of  the  wife  and  on  her  promise  to 
pay  therefore.  Demurrers  to  complaint  were 
overruled,  and  defendants  refused  to  answer, 
whereupon  Judgment  was  entered,  and  de- 
fendants appealed.     Affirmed. 

Eugene  A.  Cox  and  Edward  S.  Fowler,  for 
appellants.    John  O.  Bender,  for  respondent. 

AIIvSHIE,  C.  J.  This  action  was  com- 
menced In  the  lower  court  to  recover  from 
the  defendants,  who  are  hnsband  and  wife,  a 
balance  due  for  board  and  lodging.  It  Is  al- 
leged that  the  wife,  Martha  Smith,  entered 
Into  a  contract  with  the  plaintiff.  In  advance 
of  Incurring  the  Indebtedness,  whereby  she 
promised  and  agreed  to  pay  plaintiff  the 
sum  of  $10  per  week  for  board  and  lodging 
ioT  herself  and  husband,  or  $5  per  week  for 
each.  It  Is  further  alleged  that,  after  the 
board  and  room  was  fnniished  the  defend- 
ants, in  accordance  with  the  contract,  the  de- 
fendant Martha  Smith  made  a  further  spe- 
cific promise  to  pay  the  bill.  Under  the  con- 
tract, plaintiff  furnished  board  and  lodging 
to  the  husband  for  33  weeks  and  to  the  wife 
for  39  weeks.  The  credits,  amounting  to 
some  1206.50,  are  all  set  out  in  the  complaint, 
from  which  It  appears  that  payments  were 
made  by  the  wife  and  others  by  the  husband, 
and  still  others  by  them  Jointly.  The  plain- 
tiff alleges  that  she  has  applied  these  pay- 
ments toward  the  satisfaction  of  the  bill  for 
the  husband's  board  and  the  balance  toward 
the  wife's,  leaving  a  balance  of  $63..50  due 
on  the  wife's  board  and  lodging.  Under  the 
allegations  of  the  complaint,  the  plaintiff  bad 
an  undoubted  right  to  apply  these  payments 
as  she  did.  This  action  Is  therefore  simply 
an  action  to  collect  the  bill  for  the  board  and 
lodging  of  the  wife.  Whether  the  wife  could 
have  been  held  for  the  husband's  board  and 
room  In  accordance  with  her  contract  Is  im- 


material for  the  purposes  of  this  case.  Even 
If  she  promised  to  pay  a  debt  for  which  she 
could  not  be  held,  still  there  Is  no  way  to 
keep  her  from  paying  It  If  she  wishes  to 
keep  her  promise.  She  has  the  unlimited  and 
absolute  right  of  disposition  of  her  separate 
property.  When  she  comes  to  making  pay- 
ments On  the  indebtedness,  if  she  fails  to  di- 
rect the  application  of  the  payment,  and  In- 
dicates no  Intention  of  repudiating  her  con- 
tract as  to  the  part  on  which  she  cannot  be 
held  In  an  action,  the  creditor  may  apply  the 
payment  as  he  chooses. 

The  defendants  demurred  to  the  complaint 
separately,  each  on  the  following  grounds: 
"(1)  That  the  complaint  does  not  state  facts 
Bulflclent  to  constitute  a  cause  of  action ;  (2) 
that  there  la  a  misjoinder  of  parties  defend- 
ant ;  (3)  that  there  is  a  misjoinder  of  causes 
of  action."  On  the  part  of  the  wife.  It  is 
contended  that  the  debt  was  either  a  debt  of 
the  husband  or  a  commimity  debt,  for  which 
the  wife  cannot  obligate  herself.  On  the  part 
of  the  husband,  it  Is  contended  that  he  Is  not 
liable,  for  the  reason  that  the  complaint  shows 
that  the  credit  was  extended  to  the  wife  on 
her  promise,  and  not  upon  any  Implied  liabil- 
ity of  his.  The  position  taken  by  the  appel- 
lants Is  tersely  stated  by  their  counsel  In  their 
brief  as  follows :  "Our  contention  Is  that  the 
wife  cannot  legally,  in  this  state,  bind  herself 
for  the  debt  sued  upon;  that  she  did  not  bind, 
or  attempt  to  bind,  her  husband,  and  that  the 
credit  was  not  given  to  him ;  and  that  as  a 
result  neither  one  of  them  Is  liable."  If  this 
position  be  correct,  It  will  prove  an  easy  way 
to  settle  the  board  bill,  and  will  solve  a 
problem  that  has  long  been  embarrassing  to 
not  a  few.  In  support  of  the  wife's  position, 
we  are  cited  to  the  following  cases  from  this 
court:  Bank  of  Commerce  v.  Baldwin,  12 
Idaho,  202,  85  Pac.  497;  Dernhara  v.  Row- 
ley, 4  Idaho,  753,  44  Pac.  643;  Jaeckel  y. 
Pease,  6  Idaho,  131,  53  Pac.  399 ;  Strode  v. 
Miller,  7  Idaho,  16,  59  Pac.  893;  Holt  v. 
Grldley,  7  Idaho,  46,  63  Pac.  188.  Bank  of 
Commerce  v.  Baldwin  was  decided  since  the 
passage  of  the  act  of  March  9,  1003  (Sess. 
Laws  1903,  p.  345),  and  all  the  other  cases 
were  decided  prior  to  that  act  It  has  been 
uniformly  held,  however,  by  this  court  that 
the  wife  is  not  liable  unless  "the  debt  was 
incurred  for  the  use  and  b^ieflt  of  her  sep- 
arate property,  or  was  contracted  by  her  for 
her  own  use  and  benefit."  The  court  has  al- 
ways recognized  the  power  and  authority  of 
the  wife  to  enter  Into  valid  and  binding  con- 
tracts "for  her  own  use  and  benefit,"  and 
has,  on  the  other  band,  constantly  held  that 
she  could  not  bind  herself  as  a  sur^?ty  or  for 
debts  not  her  own,  except  where  she  Incurred 
such  debts  by  a  specific  lien  upon  her  sep- 
arate property.  As  to  what  constitutes  debts 
"for  her  own  use  and  benefit"  Is  quite  an- 
other question.  The  courts  have  decided 
more  frequently  what  are  not  than  what  are 
such  debts.  Primarily  the  husband  is  liable 
for  the  board  and  lodging  for  bis  wife  (21 
Digitized  by  VjOOQ  IC 


S44 


92  PACIFIC  REPORTER. 


(CaL 


Cyc.  1151-2,  and  note;  Emmett  y.  Morton,  8 
Cap,  &  P.  506),  and  the  fact  that  the  debt 
was  contracted  by  her  and  the  credit  was  ex- 
tended to  her  does  not  relieve  him  of  the  li- 
ability cast  upon  him  by  operation  of  law, 
and  Independent  of  the  contract  of  the  wife 
and  any  personal  liability  she  may  have  In- 
curred In  order  to  secure  the  credit.  The  li- 
ability of  the  wife,  if  any.  rests  on  her  con- 
tract and  promise  to  pay,  while  the  hus- 
band's liability  for  a  necessary,  sucli  as 
board  and  room,  grows  out  of  and  is  incident 
to  his  marital  duties,  and  arises  therefrom 
by  operation  of  law.  The  wife  is  entitled  to 
these  necessaries  at  the  husband's  expense, 
but,  if  lie  neglects  to  furnish  them  and  she 
<rannot  secure  them  on  his  credit,  and  can 
do  so  on  the  faith  of  her  own  promise  to  pay 
the  bill,  iahe  is  certainly  entitled  to  procure 
them  In  that  nvanner.  If  the  creditor  parts 
with  bis  goods  on  the  faith  of  the  wife's 
promise  to  pay,  he  Is  entitled  to  recover 
against  her  if  the  debt  is  not  paid.  The  fact 
that  she  is  obliged  to  obligate  herself  can  In 
no  way  reiieve  the  husband  of  his  duty  and 
responsibility  in  the  matter.  The  wife  has  a 
right,  on  the  other  hand,  to  have  the  husband 
holden  for  the  debt,  so  that,  if  it  can  be  col- 
■  iei-tetl  from  him,  she  may  be  relieved  of  that 
obligation.  The  creditor  is  entitletl  to  hold 
the  husband,  although  he  is  not  willing  to 
part  with  his  goods  without  the  additional 
assurance  of  the  wife's  personal  obligation 
to  pay  the  debt. 

A  different  view  was  e.^pressed  in  Miixon 
V.  Scott,  55  X.  v.  247,  where  the  controversy 
arose  over  the  liability  of  the  wife  only  for 
board  furnished  herself  and  husband  on  her 
contract.  In  course  of  the  opinion,  tlie  court 
said :  "Laying  for  the  present  the  coverture 
of  Mrs.  Beuiis  out  of  view,  this  was  clearly  a 
(•ontract  by  her  as  principal,  and  not  as  sure- 
ty for  her  husband.  If  he  boarded  with  the 
d<'fendant  with  lior,  under  this  contract,  the 
credit  was  given  to  her  and  to  her  separate 
estate,  and  not  at  all  to  liini,  and  he  would 
not  become  debtor  to  the  defendant  there- 
for. The  law  would  not  imply  a  promise  by 
him  to  pay  for  the  board  when  It  was  shown 
that  it  was  furnished  at  the  request  of  and 
upon  the  credit  of  his  wife,  and  of  her  sep- 
arate estate."  The  trouble  with  this  state- 
ment by  the  New  Yorii  court  lies  in  the  as- 
sumption on  which  it  is  founded.  "Laying 
the  coverture  of  tlie  wife  out  of  view"  chan- 
ges the  whole  proposition.  As  between 
strangers,  there  can  be  no  questiou  about  the 
corre^-tuess  of  the  statement  that,  the  crcillt 
having  been  e.vtendcd  to  the  one,  the  charge 
could  not  become  the  debt  of  tlie  other ;  but 
a  legal  relation  existing  between  the  hus- 
band and  wife,  which  made  the  husband 
(a-ighially  and  independent  of  contract  liable 
for  the  debt,  the  promise  of  the  wife  to  pay 
could  in  no  resi)ect  relieve  the  original  and 
primary  debtor,  or  place  him  in  any  worse 
position  than  he  would  have  been  in  had  she 
secured  the  credit  on   the  faith   of   his  re- 


sponsibility without  any  promise  on  Iier  part. 
We  conclude  tliat  the  husband  Is  unques- 
tionably liable  for  the  debt,  and  that  a  good 
cause  of  action  is  stated  against  him.  .\s 
for  the  Uablllty  of  the  wife,  it  is  equally 
clear  to  us  that  she  Is  bound  by  her  contract. 
The  provisions  and  accommodations  were  fur- 
nished for  her  use  and  benefit,  and  the  cre<Iit 
was  extended  on  the  faitli  of  her  promise 
and  responsibility.  Long  on  Domestic  Rela- 
tions, §  64 ;  Priest  v.  Cone,  51  Vt.  495,  31  Am. 
Rep.  C95 ;  25  A.  &  E.  Eiicy.  405.  If  she  can- 
not be  held  for  a  debt  of  this  kind,  a  wo- 
man who  has  an  improvident,  Impecunious, 
and  worthless  husband  might  be  compelled 
frequently  to  live  on  the  charity  of  neighbors 
for  want  of  credit  at  the  markets  and  provi- 
sion stores.  The  law  fully  authorizes  and 
the  Interest  of  the  wife  equally  demands  that 
she  bind  lierself  personally  for  such  neces- 
saries when  she  finds  that  she  must  do  so  In 
order  to  obtain  them.  Section  3  of  the  act 
of  March  0,  1903  (Sess.  Laws  1903,  p.  34f!>. 
permits  the  wife  to  sue  and  to  be  sued  the 
same  as  a  feme  sole.  This,  of  course,  grants 
the  same  right  to  sue  and  be  sued  in  an  ac- 
tion at  law  as  in  a  suit  in  equity,  and  car- 
ries with  It  all  the  riglits  of  process  to  col- 
lect and  enforce  Judgments  and  decrees  en- 
tered therein,  irndcr  our  Constitution  and 
statutes,  the  wife  Is  a  distinct  person  and  in- 
dependent legal  entity  from  her  husband. 

The  objection  that  there  was  a  misjoinder 
of  parties  defendant  is  not  well  taken.  The 
defendants  are  each  liable  for  the  same  debt. 
The  same  relief  is  sought  against  each. 

The  judgment  should  he  nfllrmed ;  and  it 
is  so  ordered,  costs  awarded  in  favor  of  re- 
spondent. 

SULLIVAX,  J.,  concni"S. 


MERCED  LUMBER  CO.  v.  BRUSCHI.    (Sac 

1.512.) 

(Supreme  Court  of  California.    Nov.  29,  1907. 

Rehearing  I^eniod  Dec.  20,  10i)7.) 

1.  MECHA.XICS'    Liens  —  Si'bcontkactors  — 

STllTLAXrONS   AS  TO    PAY-MKNT. 

A  building  contmct,  whereby  the  final  pa.v- 
m»nt  of  one-fourth  of  tiw  contract  price  was  to 
bo  made  at  the  completion  of  the  building,  is 
such  a  suKstantial  departure  from  Code  Civ. 
Pro<-.  §  list,  providins;  that  at  least  one-fourth 
of  the  contract  price  shall  be  made  payable  at 
least  ;55  days  after  completion  of  the  contract, 
as  to  subject  the  owner  to  the  provision  of  that 
s«>(tion  tluit.  It  the  building  contract  shall  not 
snhstantially  conform  to  tlint  section,  the  labor 
done  and  materials  furnislied  by  all  persons  ex- 
cept the  contractor  sliail  be  deemed  to  have  lieen 
done  and  furnished  at  the  request  of  a  person 
who  contracted  with  the  contractor,  and  that 
they  shall  have  a  lien  therefor;  and  it  is  no 
defense  to  an  action  to  foreclot*  ,<iuch  lien  that 
tile  entire  contract  price  had  been  paid,  and  that 
the  last  payment  had  Ixh'Ii  divided  pro  rata 
among  claiiunnts  against  the  contractor. 

2.  Same— I'krsonat,  .TrnoMEXT. 

Code  Civ.  Proc.  i!  11H4,  providing  that  If  a 
building  contract  shall  not  substantially  conform 
to  the  provisions  of  tliat  section,  the  labor  done 


Digitized  by  VjOOQlC 


ObU 


MBBCIBD  LUMBEB  CO.  T.  BBUSCHL 


•ad  material  furnished  by  all  pergona  except 
the  contractor  shall  be  deemed  to  oave  been  done 
and  famished  at  the  reqnest  of  the  person  who 
contracted  with  tb«  contractor,  and  that  they 
■ball  have  a  lien  therefor,  does  not  render  the 
owner  personally  liable. 

[EM.  Note.— For  eases  in  point,  see  Cent  Dig. 
▼ol.  34,  MechaiUcs'  Liens,  H  632-635.] 

S.   COWHTlTUTIOWiX   LAW  —  DlBCBIMINATIOW  — 

ArroBitrr'a  Fixs— Mechanic's  Lien  Fobb- 

CL08UBK. 

The  prorision  of  the  Code  of  CSril  Proce- 
dure, for  the  allowance  of  attorney's  fees  to 
a  person  enforcing  a  mechanic's  lien  by  fore- 
cloBure  suit  is  an  unlawful  diRcriminatlon  In 
fsvor  of  such  suitors,  and  therefore  unconstitu- 
tional. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dis. 
.  10,  Constitutional  Law,  {  703.] 

In  Bank.  Appeal  from  Snperlw  Gonrt, 
Merced  County ;  B.  N.  Sector,  Judge. 

Action  to  foreclose  a  mechanic's  lien  by  the 
Merced  Lumber  Company  against  Demetrlo 
M.  Bruschl  and  another.  Judgment  for  plain- 
tiff, and  Bruschl  appeala  Modified  and  af- 
flnned. 

J.  K.  Law  and  B.  R.  Jones,  for  appellant 
Frank  H.  Farrar,  tot  respondent. 

SHAW,  J.  This  Is  an  action  to  foreclose 
a  lien  for  materials  furnished  by  the  plaintiff 
to  O.  T.  McCoon,  to  be  used  in  the  erection  of 
a  building  on  the  land  of  the  defendant, 
Bruschl,  in  accordance  with  a  contract  for 
such  erection  made  between  Bruschl  and  Mc- 
Coon. The  court  below  sustained  a  demui^ 
rer  to  the  answer  of  Bruschi,  who  refused  to 
answer  further,  and  thereupon  judgment  was 
Clven  for  the  plaintiff  as  prayed  for  In  the 
complaint  McCoon  made  default  The  de- 
fendant Bruschl,  appeals  from  the  Judgment 

"The  contract  price  Cor  the  erection  of  the 
building  was  |6,750.  By  the  terms  of  tb« 
agreement  three-fourths  of  this  sum  was  to 
be  paid  at  stated  times  during  the  period  of 
construction,  and  the  final  payment  of  one- 
fourth  was  to  be  made  at  the  completion  of 
the  building.  Section  1184  of  the  Code  of 
CItH  Procedure  provides,  with  respect  to 
snch  contracts,  that  "the  contract  price  shall, 
by  the  terms  of  the  contract,  be  made  pay- 
able in  installments  at  specified  times  after 
tiie  commencement  of  the  work,  or  on  the 
completion  of  specified  portions  of  the  work, 
or  on  the  completion  of  the  whole  work; 
provided,  that  at  least  twenty-flve  per  cent 
of  the  wbole  contract  price  shall  be  made 
payable  at  least  thirty-flve  days  after  the 
final  completion  of  the  contract."  And,  far- 
ther, that  "In  case  such  contracts  •  •  * 
4o  not  conform  sabstantiaily  to  the  provi- 
flions  of  this  section,  the  labor  done  and  ma- 
terials fnmlshed  by  all  x>er8ons  except  the 
contractor  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instnnce  and 
request  of  the  person  who  contracted  with  the 
contractor,  and  they  shall  have  a  lien  for  the 
ralue  thereof." 

The  plaintiff  bases  his  claim  of  lien  on  the 
fact  that  the  contract  violates  this  provision 
of  tbe  Code  by  making  the  last  payment  upon 


the  contract  price  payable  at  the  completion 
of  the  building,  instead  of  thirty-flve  dayu 
thereafter,  as  tlie  Code  requires.  Aa  a  de- 
fense, the  defendant  Bruschl,  alleged  that 
tbe  entire  contract  price  had  been  paid,  and 
that  tbe  last  payment  of  one-fourth  thereof 
had  been  paid,  pro  rata,  to  a  number  of  per- 
sons who  had  performed  labor  upon  the  buildr 
ing  or  furnished  materials  to  the  contractor 
therefor,  ail  of  whom  were  entitled  to  liens 
on  the  premises  therefor,  and  that  the  plain- 
tiff had  received  his  due  proportion  with  tbe 
others. 

We  cannot  perceive  that  this  constituted 
any  defense  to  the  suit  for  the  foreclosure  of 
the  lien.  The  plaintiff  had  given  the  credit 
for  tbe  payment  referred  to  and  asked  judg- 
ment only  for  the  balance  remaining  upon 
his  claim.  The  statute  above  quoted  in  ef- 
fect provides  that  U  the  contract  does  not 
substautially  conform  to  its  requirements, 
the  persons  furnishing  materials  to  the  con- 
tractor, which  are  used  in  the  building,  shall 
have  a  lien  against  tbe  property  for  tbe  value 
of  such  materials,  regardless  of  the  amount 
of  tbe  contract  price.  If  the  contract  sub- 
stantially violates  the  statute,  the  payment 
of  the  entire  contract  price,  and  the  applica- 
tion of  the  <wbole  thereof  upon  claims  of 
third  persons  against  the  contractor  for  labw 
and  materials  upon  and  for  tbe  building, 
would  not  relieve  the  owner  from  tbe  penalty 
imposed  for  the  benefit  of  one  who  was  not 
paid.  To  allow  this  would  be  to  render  tbe 
statute  entirely  nugatory,  and  leave  tbe  own- 
er free  to  make  such  contract  as  he  pleased, 
provided  only  he  paid  the  <whole  of  it  to  lien 
claimants  Instead  of  to  tbe  contractor.  In 
San  Diego  L.  Co.  v.  Woolredge,  90  Cal.  5781, 
27  Paa  431,  and  Willamette,  etc.,  Co.  v.  Col- 
lege Co.,  94  Gal.  229,  235,  29  Pac.  629,  631,  It 
was  held  that  a  failure  to  observe  this  provi- 
sion would  entitle  claimants  to  the  full  value 
of  the  materials  furnished,  although  the  total 
exceeded  the  contract  price.  It  has  been  held 
that  the  failure  to  conform  to  the  Code  re- 
quirements must  be  of  a  character  which 
Is  substantial.  In  order  to  subject  the  owner 
to  tbe  penalty.  Thus,  It  was  held  that  mak- 
ing the  final  payment  payable  90  days,  in- 
stead of  35  days,  after  completion  would  still 
allow  every  claimant  bis  full  30  days  within 
wblch  to  file  bis  lien  before  any  payment 
could  be  made  under  the  contract,  and  hence 
that  It  would  not  substantially  Injure  him, 
and  consequently  would  not  entitle  bim  to 
more  than  bis  share  of  the  contract  price,  or 
of  the  balance  thereof  remaining  unpaid  on 
completion.  San  Diego  Lumber  Co.  v.  Wool- 
redge, supra.  See,  also,  Taney  v.  Morton,  94 
Cal.  561,  29  Pac  1111 ;  Brill  v.  De  Turk,  130 
Cal.  243,  62  Pac.  462.  But  it  cannot  be  seri- 
ously contended  that  a  contract  which  makes 
the  whole  price  due  and  payable  at  and  be- 
fore the  completion  of  the  building  Is  not  a 
substantial  departure  from  a  statutory  provi- 
sion declaring  that  one^urth  of  it  must  not 
be  payable  until  35  days  thereafter,  and  that 
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within  80  dayB  after  oompletlon  every  per- 
son who  has  performed  labor  on  the  bnlldlng, 
or  fumlsbed  materials  therefor,  may  file  a 
notice  of  his  claim  of  lien  in  the  office  of 
the  county  recorder.  It  was  not  intended 
that  the  Hen  claimants  should  be  compelled 
to  rely  on  the  good  faith  and  'honesty  of  the 
owner  or  contractor  In  devoting  the  last 
payment  to  the  payment  of  their  claims,  but 
that  they  should  have  the  security  afforded 
by  a  Hen  on  the  property  until  the  claims 
were  paid.  There  Is  nothing  in  the  statute 
to  the  effect  that  the  owner  shall  be  exon- 
erated from  the  effect  of  his  violation  of  the 
statute  upon  showing  that  be  has  paid  out 
the  entire  contract  price,  pro  rata,  to  the 
claimants  of  Hens,  and  we  cannot  by  Judicial 
construction  Interpolate  such  provision  there- 
in. 

It  appears  from  the  Judgment  that  the 
court  allowed  the  plaintiff  the  sura  of  $100 
as  attorney's  fees,  which  Is  Included  In  the 
judgment  of  foreclosure,  and  that  personal 
Judgment  was  ordered  against  the  defendant, 
BruschI,  for  any  balance  remaining  due  the 
plaintiff  after  the  appUcatlon  of  the  proceeds 
of  the  property  thereon.  The  personal  Judg- 
ment is  erroneous.  Southern  California  L. 
Co.  ▼.  Schmitt,  74  Cal.  628,  16  Pac.  516; 
Kellogg  V.  Howes,  81  Cal.  180,  22  Pac.  509, 
6  L.  R.  A.  588;  Madera  Flume  &  T.  Co.  v. 
Kendall.  120  Cal.  184,  52  Pac.  304,  65  Am.  St. 
Rep.  1T7;  Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  200,  20  Pac.  419.  These 
cases,  except  Kellogg  v.  Howes,  relate  to  the 
personal  Hablllty  of  the  owner  under  section 
1183,  Code  Civ.  Pioc.,  but  the  language  on 
this  point  is  the  same  in  section  1184,  and  the 
same  construction  should  prevail.  In  Bnild- 
ers'  Supply  Depot  v.  O'Connor  (Cal.)  88  Pac 
982,  it  was  decided  that  the  provision  of  the 
Code  for  the  allowance  of  attorney's  fees  to 
a  person  enforcing  a  mechanic's  Hen  by  fore- 
closure suit  was  an  unlawful  discrimination 
in  favor  of  such  suitors,  and  was  therefore 
unconstitutional  and  void.  We  are  asked  to 
re-examine  the  question  and  overrule  that 
case.  The  case  was  fully  considered  by  the 
whole  court  upon  the  petition  for  rehearing 
In  that  case,  and  again  in  the  recent  case  of 
Mannix  v.  Tryon  (Sac  No.  1.507;  decided 
September  19,  1907)  91  Pac.  983.  At  most, 
its  soundness  Is  a  question  upon  which  a  dif- 
ference of  opinion  might  reasonably  exist. 
The  rule  mnst  be  considered  as  established. 

It  is  ordered  that  the  Judgment  of  the 
court  below  be  modified  by  striking  there- 
from the  provision  allowing  the  sum  of  ^100 
to  tbe  plaintiff  for  his  attorney's  fees,  and 
the  provision  directing  the  entry  of  a  defi- 
ciency Judgment  against  the  defendant,  Bru- 
schI, upon  tbe  return  of  tbe  foreclosure  sale, 
and  that  as  so  modified  the  Judgment  is  af- 
firmed. 

We  concur:  ANGELLOTTI,  J.;  SI/>SS, 
J. ;  McFARLAND,  J. ;  L0RI6AN,  J, ;  HEX- 
SHAW,  J. 


IStCal.  Sir 
PEOPIiB  V.  EDLBMAN.    (S.  F.  4,236.) 
(Supreme  Court  of  California.    Nov.  27,  1907.> 

1.  NOTABIES  —  Appointmknt  —  Tebm  —  Va- 
CAN  ciES — Statutes. 

Pol.  Code,  (  791,  provides  that  the  Gov- 
ernor may  commission  any  numtwr  of  notaries 
that  he  may  deem  necessary  in  ail  cities  and 
counties  of  the  state,  except  that  in  the  citj 
and  county  of  San  Francisco  the  number  shall 
not  exceed  80,  and  section  793  fixes  the  term  of 
office  of  a  notary  at  four  years  from  bis  com- 
missioD.  Held,  that  the  office  of  notary  is  am 
generis,  to  which  section  1003a,  providing  that 
except  where  otherwise  provided  in  the  Consti- 
tution, whenever  a  person  has  been  or  stiail  l>e 
appointed  by  the  Governor  to  fill  a  vacancy  in 
any  office,  the  appointee  holds  only  for  the  bal- 
ance of  tbe  unexpired  term,  as  provided  by  the 
law  creating  the  office,  is  inapplicable,  each  no- 
tarial appointment  being  for  a  full  term. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Notaries,  !  8.] 

2.  Same— Vacancies. 

Under  Pol.  Code,  §  791,  authorizing  the 
Governor  to  appoint  and  commission  notaries,, 
the  death  of  a  notary  does  not  create  a  vacancy, 
but  terminates  tbe  office  held  by  the  decedent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dio. 
vol.  37,  Notaries,  J  8.] 

Department  2.  Ai^>eal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
M.  C.  Sloss,  Judge. 

Action  by  the  people  against  Charles  Edle- 
man.  From  a  Judgment  for  d^endant,  plain- 
tiff appeals.    Affirmed. 

U.  a  Webb,  Atty.  Gen.,  and  George  A-  Star- 
tevant,  Deputy  Atty.  Gen.,  for  appellant  H. 
V.  Morehouse  and  J.  £.  Alexander,  for  re- 
spondent. 

HENSECAW,  J.  This  Is  an  action  to  de- 
termine the  title  of  Charles  Edleman  to  th& 
office  of  notary  public  of  the  city  and  county 
of  San  Francisco.  One  F.  C.  Mosebach  was  a 
notary  public,  and  died  before  the  expiration 
of  his  term.  On  the  9th  day  of  April,  1902, 
respondent  was  appointed  notary  public  "for 
the  term  prescribed  by  law  in  place  of  F'.  C. 
Mosebach,  deceased."  Thereafter,  in  1903,^ 
the  Legislature  passed  the  following  law: 
"Except  in  the  instances  otherwise  provided 
in  the  Constitution,  whenever  a  person  has^ 
been  or  shall  be  appointed  by  the  governor 
•  •  •  to  fill  a  vacancy  in  any  office,  or  to- 
fill  an  office  when  the  appointment  ia  not 
made  until  after  the  expiration  of  the  pro- 
ceeding term,  the  appointee  holds  office  only 
for  the  Imlance  of  the  unexpired  term  as  pro- 
vided by  the  law  creating  the  office."  PoL 
Code,  S  1003a.  Under  this  statute,  when  "the 
balance  of  the  unexpired  term"  of  Mosebacli 
had  come  to  an  end,  tbe  Governor  appointed 
Hamilton  A.  Bower  to  succeed  Edleman, 
"term  expired."  Edleman  contended  that  he- 
was  appointed  for  the  full  term  of  four  years, 
and  the  question  thus  presented  is  as  to  the 
application  of  section  1003a  under  the  facts 
of  the  case.  Nor  is  tiiis  consideration  em- 
barrassed by  any  question  as  to  the  i>ower  of 
tbe  Legislature  either  to  shorten  or  aboUsb  aa 
office,  or  a  term  of  office,  which,  within  tho 
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exercise  of  Its  powers.  It  has  cteated.  Miller 
V.  Klster,  68  Cal.  142,  8  Pac.  813.  Conceding 
full  force  to  the  provisions  of  section  1003a, 
tbe  question  for  consideration  Is,  Is  it  appU- 
cable  to  notaries  public,  to  their  terms  and 
offices?  Herein  it  Is  to  be  noted  that  the 
office  of  notary  public  differs  essentially  from 
most  offices  of  constitutional  or  legislative 
creation.  It  Is  sol  generis.  Tbe  law  provides 
that  the  Governor  may  appoint  and  commis- 
sion any  number  of  notaries  public  that  he 
may  deem  necessary  in  all  cities  and  counties 
of  the  state,  saving  that  in  the  city  and  coun- 
ty of  San  Francisco  the  number  shall  not  ex- 
ceed 80.  Pol.  Code,  i  791.  The  term  of  office 
of  a  notary  public  Is  four  years  from  and 
after  the  date  of  his  commission.  Pol.  Code, 
S  793.  As  to  the  office,  therefore.  It  Is  one 
which,  while  having  in  a  certain  sense  an  ab- 
stract existence  by  virtue  of  the  legislative 
enactment,  comes  into  actual  being  only  when 
and  as  the  Governor  names  specific  men  for 
the  places.  In  any  county  In  the  state,  other 
than  the  city  and  county  of  San  Francisco, 
there  may  be  ns  few  or  as  many  notaries  pub- 
lic as  the  Governor's  judgment  may  suggest 
And  In  the  city  and  county  of  San  Francisco, 
within  the  maximum  limit  of  80,  there  may 
Also  be  as  few  or  as  many  as  he  may  declare. 
But  whenever  he  makes  this  declaration  by 
naming  a  notary,  as  to  the  term  of  office,  the 
law  Interposes  and  says  that  It  shall  be  four 
years  from  the  date  of  such  nomination.  It 
would  seem  apparent  that  the  Legislature  re- 
garded the  term  as  attached  to  the  Incumbent, 
that  it  lived  and  died  with  him,  and  that  a 
new  term  of  four  years  sprang  up  with  each 
new  appointment  Therefore,  as  to  his  term 
and  office,  no  notary  Is  the  legal  successor  of 
another.  Each  notary  is  appointed  to  the 
particular  office  for  the  specified  term.  It  is 
to  be  borne  In  mind  that  section  1003a  deals 
first  with  the  filling  of  vacancies  in  office,  and, 
second,  provides  that  such  vacancies  shall  be 
filled  for  the  unexpired  term.  If  10  notaries 
in  the  city  and  county  of  San  Francisco 
«hould  die  or  resign,  there  would  be  no  va- 
cancies in  office.  If,  In  the  view  of  the  Gov- 
«mor,  there  were  still  sufficient  notaries  to 
transact  the  business,  no  further  appoint- 
ments would  be  called  for,  and  it  would  mean 
that  there  were  but  70  notaries  in  Ebn  Fran- 
cisco, with  the  right  to  appoint  10  more  if 
necessity  should  require  It  Elsewhere  in  the 
state  tbe  situation  becomes  even  mor«  plain. 
There  the  Governor  may  appoint  any  number. 
If  a  notary  actually  in  office  in  the  county  of 
Alameda  should  die  or  resign,  and  tbe  Gover- 
nor should  appoint  a  notary,  bow  could  it  be 
said  that  he  was  appointing  to  a  vacancy 
when  the  power  Is  vested  in  him  to  appoint 
as  many  as  he  judges  fit?  Moreover,  since, 
imder  tbe  law,  the  term  of  a  itotary  is  made 
a  full  term  of  four  years  from  the  date  of 
his  commission,  and  as  the  death  of  a  notary 
does  not  create  a  vacancy,  it  follows  that  each 
notary  public  when  appointed  Is  appointed, 
not  for  an  unexpired  term,  but  for  tbe  full' 


term  of  four  yeara.  To  tbe  somewhat  anom' 
alous  office  of  notary  public,  thertfore^  ueo- 
tion  1003a  of  the  Political  Code  cannot  and 
does  not  apply. 

For  this  reason   tbe  judgmmt  appealed 
from  is  affirmed. 


We    concur: 
LAND,  J. 


liORIGAN,    J.;     M(^AR- 
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RONBX  V.  REYNOLDS.    (S.  P.  4,857.) 
(Supreme  Court  of  California.    Nov.  29.  1907.) 

1.  Appeal  — Pboceedinos    fob    Tbjltxsteb  — 
Tim;  or  Takiho  Afpeai.  fboic  Judgment. 

An  appeal  from  a  judgment  must  be  tiUcen 
within  six  months  after  its  entry. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  1897.] 

2.  Same— Review— Habmijesb  Bbboe— Bbbok- 

EOUS  FlNDINQS. 

Where  plaintiff's  case  depends  upon  the  ex- 
istence of  an  agreement  between  the  parties,  and 
the  court  finds  that  there  is  no  contract  if  its 
finding  ia  proper,  erroneous  findings  as  to  other 
distinct  Issues  are  not  prejudicial  error. 

fEd.  Note.— For  cases  in  pxrint  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  (  4234.] 

8.  Same— PiNDiNo  on  Conflicting  Evidence. 
The  credibility  of  witnesses  and  the  weight 
of  evidence  are  matters  exclusively  for  the  tnal 
conrt  to  determine,  and  where  the  evidence  is 
conflicting  its  finding  will  not  be  disturbed  on 
appeal. 

4.  Contracts  —  Action  fob  BsEAcn  —  Evi- 
dence. 

Evidence  held  to  show  that  negotiations  be- 
tween the  parties  concerning  a  loan  never  cul- 
minated in  a  definite  agreement  between  them. 

5.  .\PPEAL— Review— Harmless  Ebbob  — Ad- 
mission OF  IMPBOFEB  EVIDENCE. 

Where  no  damages  are  recoverable  undav 
the  rulings  of  the  court  admission  of  improper 
evidence  as  to  damages  is  not  prejudicial. 

Department  2.  Appeal  from  Superior  Court, 
Sonoma  County ;  Albert  G.  Burnett  Judge. 

Action  by  Mary  A.  Roney  against  Edwin 
Reynolds.  From  a  judgment  for  defendant 
and  an  order  denying  a  new  trial,  plaintiff 
appeals    Affirmed. 

Henley  &  Costello  and  W.  V.  Cowan,  for 
appellant  A.  B.  Ware  and  Wm.  E.  McCon- 
nell,  for  respondent 

L0RI6AN,  J.  The  complaint  In  this  ac- 
tion alleged  that  plaintiff,  desiring  to  pur- 
chase certain  real  property  in  San  Francisco 
of  the  value  of  $33,000,  but  offered  for  sale 
for  $26,000,  applied  to  defendant  for  a  loan 
of  $10,000  or  $14,000,  informing  him  of  the 
value  and  location  of  the  property,  the  price 
at  which  it  could  be  obtained,  that  she  could 
make  a  large  profit  by  buying  It  at  the  price 
offered,  and  that  the  owner  required  a  part 
payment  of  $900  as  a  forfeiture  if  her  agree- 
ment to  purchase  failed  of  consummation; 
that  she  Informed  him  also  that  tbe  option 
to  purchase  would  extend  only  a  reasonable 
time;  that  the  defendant  agrreed  to  loan  her 
the  money  at  7  per  cent  interest ;  that  there- 
upon plaintiff  entered  into  an  axreement  to 
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parcbase  said  property  for  $26,000,  and  made 
tbe  deposit  of  $S00  forfeit;  that  she  tb&n  ln> 
formed  defendant  of  tbe  making  of  the  con- 
tract of  sale  and  deposit,  and  he  required  her 
to  malce  abstracts  of  title  of  certain  property 
wUch  slie  was  to  mortgage  to  him  as  security 
for  tbe  loan,  which  she  did,  at  an  expenditure 
of  $134 ;  that  thereafter  defendant  refused  to 
make  the  loan,  and  plaintiff  had  no  time  or 
opportunity  during  the  life  of  the  option  to 
get  the  money  from  another  source;  that 
tbe  owner  forfeited  her  deposit  of  |500,  and 
sold  the  property  to  another;  that  plaintiff 
was  ready  and  willing  to  perform  her  part 
of  tbe  agreement,  and  that  defendant  re- 
fused without  the  fault  of  plaintiff,  to  make 
the  loan.  Damages  were  claimed  in  the  snm 
of  $14,634.  The  answer  of  defendant  denied 
all  the  allegations  of  the  complaint.  Judg- 
ment went  for  the  defendant,  and  this  appeal 
is  taken  by  plaintiff  therefrom,  and  from  the 
order  denying  her  motion  for  a  new  trial. 

Tbe  appeal  from  tbe  Judgment  was  taken 
more  than  six  months  after  Its  entry,  and 
hence,  was  taken  too  late  to  have  any  points 
urged  under  it  considered. 

The  motion  for  a  new  trial  was  based  upon 
alleged  insufficiency  of  tbe  evidence  to  sus- 
tain certain  findings  and  errors  of  law  claim- 
ed to  have  l)een  made  by  the  court  on  rulings 
upon  the  admissibility  of  evidence.  Our  ex- 
amination of  tbe  record  satisfies  us  that  but 
short  consideration  need  be  given  to  any  of 
these  points. 

The  trial  court,  In  effect,  found  against 
the  plaintiff  upon  all  tbe  Issues  in  the  case, 
and  particularly  found  that  tbe  plaintiff,  aft- 
er tbe  deposit  by  her  of  the  $500  on  tbe  pur- 
chase, applied  to  defendant  for  a  loan  of 
$10,000  or  $12,000  but  that  no  agreement 
was  entered  Into  between  tbem  that  defend- 
ant should  loan  plaintiff  tbe  sums  of  money 
mentioned,  or  any  sum  whatever,  to  enable 
plaintiff  to  make  the  contemplated  purchase, 
or  for  any  other  purpose;  that  tbe  negotia- 
tions between  tbem  relative  to  borrowing 
said  money  never  arrived  at  the  point  where 
tbe  minds  of  the  parties  met  on  tbe  terms  of 
said  loan.  It  Is  obvious  from  the  pleadings 
that  the  main  and  controlling  issue  In  the 
case  was  whether  there  was  or  was  not  an 
agreement  between  the  parties  as  to  this  loan. 
If  tbe  finding  of  the  court  that  there  was 
no  agreement  Is  supported  by  tbe  evidence,  it 
is  of  no  moment  whether  the  other  findings  as 
to  other  Issues  are  sustained  by  the  evidence 
or  not  If  there  was  no  agreement  to  make 
tbe  loan,  there  is  no  posslole  theory  on  which 
plaintiff  could  recover,  and  hence  erroneous 
findings  as  to  other  and  distinct  issues  conid 
not  be  prejudicial  error. 

Now  as  to  the  finding  that  no  agreement 
for  the  loan  was  ever  entered  into  between 
the  parties.  Mucb  of  the  briefs  of  both  par- 
ties Is  taken  up  with  a  discussion  of  the  evi- 
dence upon  this  point,  which,  when  it  is  all 
considered,  clearly  shows  that  there  was  a 
radical  conflict  In  it  respecting  the  matter. 


The  claim  of  appellant  relative  to  the  evi- 
dence appears  to  be^  not  that  there  was  no 
testimony  supporting  tbe  dalm  of  defendant 
that  no  agreement  to  loan  tbe  money  was 
entered  Into,  but  that  no  credence  should  be 
given  the  testimony  on  the  part  of  defendant 
showing  that  fact  But  the  credibility  of 
witnesses  and  tbe  weight  of  evidence  are 
matters  exclusively  for  tbe  trial  court  to  pass 
on,  and,  where  there  Is  a  substantial  conflict 
In  tbe  evidence,  tbe  rule  Is  absolute  that  a 
flnding  evolved  from  It  by  the  trial  court 
will  not  be  disturbed  on  appeal. 

That  there  was  evidence  that  no  contract 
for  a  loan  was  made  plainly  appears  from 
the  testimony  adduced  on  behalf  of  the  de- 
fendant To  briefly  state  it,  that  evidence 
shows  that  the  negotiations  with  reference 
to  the  proposed  loan  took  place  In  Santa 
Rosa,  Sonoma  county,  where  plaintiff  own- 
ed property  upon  which  she  conteuiplatfd 
securing  the  loan,  and  where  defendant,  who 
was  a  capitalist,  resided ;  that  defendant  then 
held  a  mortgage  for  $15,000  uiwn  the  prop- 
erty of  plaintiff,  upon  which  a  large  amount 
of  Interest  had  been  allowed  to  accumulate; 
that  after  plaintiff  had  paid  tbe  deposit  o^ 
$500  to  secure  her  option  on  tbe  San  Francis- 
co property  she  applied  to  defendant  for  the 
loan  required,  which  he  said  be  would  consid- 
er, and  which  he  subsequently  told  her  be 
would  not  make;  that  she  applied  to  others 
for  It,  but  without  success,  and  returned  to 
defendant,  stated  her  inability  to  obtain  It 
elsewhere,  and  again  asked  him  to  make  her 
the  loan  at  whatever  terms  he  might  dictate  ; 
that  they  then  discussed  the  property  plain- 
tiff had  to  offer  for  security;  that  no  definite 
amount  she  desired  to  obtain  was  discassed 
or  fixed,  or  anything  said  as  to  time  of  either 
payment  of  the  principal  or  Interest;  that, 
after  discussing  the  nature  of  the  security 
plaintiff  bad  to  offer  for  tbe  loan,  defendant 
expressed  his  willingness  to  make  it,  provid- 
ed he  had  security  for  the  payment  of  Inter- 
est, and  as  such  security  therefor  insisted 
that  the  rents  of  one  of  the  pieces  of  proper- 
ty In  Santa  Rosa,  which  was  to  be  mortgaged, 
should  be  turned  over  to  him  to  be  applied  to 
the  payment  of  tbe  Interest,  defendant  de- 
claring that  he  could  not  consider  making 
a  further  loan  on  the  property  and  leave  the 
Interest  to  accumulate  as  It  had  on  the  mort- 
gage he  already  held ;  that  plaintiff  objected 
to  turning  over  said  rents,  and  closed  the 
Interview  by  saying  that  she  would  have  ab- 
stracts of  the  property  made,  and  defend- 
ant could  further  consider  the  matter  of  the 
application  of  the  rents;  that  the  abstracts 
were  made,  and  turned  over  to  tbe  attorney 
for  the  defendant.  In  whose  office  plalnticr 
and  defendant  subsequently  met  to  see  said 
attorney  relative  to  some  defect  which  he 
bad  discovered  in  the  title  to  one  of  the 
pieces  of  property  offered  as  security  for  the 
loan;  that  while  discussing  tbe  matter  de- 
fendant told  plaintiff  that  he  would  have  to 
insist  on  the  payment  of  the  rentals  tber^ 
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tofore  mentioned  to  secure  the  payment  of 
interest;  to  this  plaintiff  would  not  accede, 
declaring  that  If  that  was  the  case  It  ended 
the  business  right  then,  and,  piclcing  up  the 
abstract,  she  left  the  attorney's  office.  Ko 
further  negotiations  were  had.  This  evi- 
dence shows  that  the  negotiations  between 
the  parties  concerning  this  loan  were  in- 
choate, that  they  never  culminated  in  the 
making  of  any  definite  agreement  between 
them  relative  to  It,  and  disposes  of  the  ob- 
jection of  appellant  that  the  finding  of  the 
court  to  that  effect  Is  not  sustained  by  the 
evidence. 

As  to  errors  assigned  on  the  rulings  of  the 
court  on  the  admission  of  evidence,  the  rul- 
ings involve  no  particular  questions  of  law. 
Counsel  for  appellant  does  not  discuss  them 
m  his  brief,  and  neither  shall  we  particularly 
do  so.  The  points  made  mainly  apply  to 
rulings  excluding  evidence  offered  by  plain- 
tiff relative  to  dealings  between  herself  and 
the  agents  of  the  owner  of  the  San  Francisco 
properly,  the  value  of  the  property  and  Its 
Income,  and  as  to  matters  relative  to  the 
making  of  the  abstracts  of  the  property  of 
plaintiff  and  the  expense  thereof.  Most  of 
this  proffered  evidence  seems  to  have  gone  in 
subsequent  to  the  rulings.  In  any  event,  no 
material  Injury  was  committed  In  Its  rejec- 
tion. It  bore  on  the  matter  of  damages, 
and  could  only  be  material  if  an  agreement 
for  the  loan  had  been  made,  and  as  the  court 
found  none  was  made,  and  hence  no  dam- 
ages could  be  recovered  by  plaintiff,  no  prej- 
udicial error  was  committed,  even  If  it  were 
conceded  that  the  court  erred  In  rejecting  the 
testimony  offered  by  plaintiff  on  the  subject 
of  damages. 

The  other  assignments  of  error  are  equally 
without  merit 

The  Judgment  and  order  are  affirmed. 


We     concur: 
SHAW,  J. 


McFARLAND,     J.;     HEN- 


15a  Cal.  3U 

CENTRAL  PAC.  RT.  CO.  v.  FELDMAN  et  aL 

(S.  F.  4,400.) 
(Supreme  Court  of  California.    Nov.  20,  1907.) 

It  ElONENT  DOKAIH— PUBFOSE  OV  CORnEKRA- 

TiON— Bailboad — Fbeiohteottbes. 

Code  Civ.  Proc.  $  1238,  provides  that  the 
rifht  of  eminent  domam  may  be  exercised  to  ob- 
tain land  for  toll  roada,  by-roads,  plank  and 
tnmpike  roads,  path*  and  roads,  either  on  the 
surface,  elevated,  or  depressed,  for  the  use  of 
bicycles,  tricycles,  vehicles,  steam,  electric,  and 
horse  railroads,  etc.  Civ.  Code,  {  465,  subd, 
7  gives  to  a  railway  company  power  to  purchase 
lands,  etc,  to  be  used  m  the  construction  and 
maintenance  of  its  road,  and  other  necessary 
appendages  and  adjuncts,  or  acquire  them  by 
condemnation.  Held,  that  the  words  "paths  and 
loads  for  the  use  of  merely  qualified  the  words 
"bicycles,  tricycles,  motor  cycles  and  other  horse- 
less vehicles,"^  and  not  the  phrase  "steam,  elec- 
tric and  horse  railroads,"  so  that  a  railroad's 
jwwer  to  condemn  land  was  not  limited  to  its 
right  of  way,  but  extended  to  land  adjacent  to 
its  station  grounds  required  for  a  freiKlit  bouse, 
under  the  rule  that,  while  a  statute  conferring 
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the  power  of  eminent  domain  should  be  strictly 
construed  and  not  extended  by  implication,  it 
must  be  applied  to  effectuate  the  legislative  in- 
tent. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  ii  09-(i2.] 

2.  Same— Complaint— Selection  of  Lano. 

Under  Code  Civ.  Proc.  §  1244,  pre.-cribiDg 
the  requisites  of  a  complaint  in  condemnation 
proceedings,  it  is  not  necessary  for  a  railroad 
company,  in  a  proceeding  to  condemn  land  for  a 
freighthouse,  either  to  allege  or  prove  formal 
antecedent  selection  of  the  land  for  such  purpose 
by  its  Imard  of  directors. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  {  511.] 

8.  Sake— Necessity. 

A  complaint  by  a  railroad  company  to  con- 
demn land  for  a  freighthouse  alleged  that  plain- 
tiff's business  at  the  station  where  the  freight- 
house  was  to  be  erected  had  so  greatly  increased 
in  volume  that  the  station  and  grounds  were  in- 
adequate, that  it  was  necessary  to  construct  and 
maintain  the  freighthouse  as  an  adjunct  or  ap- 
pendage to  the  railroad  adjoining  such  station 
gronnds  and  as  a  part  thereof,  and  that  it  was 
necessary  that  the  land  in  question  be  taken 
for  that  purpose.  Held,  that  the  complaint  suf- 
ficiently alleged  a  necessity  for  taking  the  land 
for  public  use. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  (  512.] 

4.  Samjb— FuTHBE  Necessity. 

On  an  issne  as  to  whether  land  proposed 
to  be  taken  by  a  railroad  company  for  a  freight- 
house  was  necessary,  the  jury  were  entitled  to 
consider  not  only  the  present  demands  on  the 
lAilroad  company  by  the  public,  but  those  which 
might  fairly  be  anticii>ated  on  account  of  the 
future  growth  of  the  city. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §  154.] 

6.  SiAME  —  Damaoes— Mabket  Value— Asceb- 

tainment. 

The  measure  of  compensation  in  condemna- 
tion proceedings  is  the  actual  market  value  of 
the  land,  independent  of  its  value  in  nse  to  the 
owner  or  to  toe  party  seeking  to  condemn  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,   Eminent  Domain,  {J  352-357.] 

6.  Same. 

In  condemnation  proceedings,  the  fact  that 
defendants  were  unwilling  to  sell  the  land  or 
wished  to  improve  it  themselves  did  not  affect 
the  market  value  thereof  as  the  measure  of 
compensation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  ii  302-357.] 

7.  Tbial  —  Request  to  Chaboe  — Otheb  In- 
steuctions. 

It  is  not  error  to  refuse  a  request  to  diarge 
embracing  a  proposition  fully  stated  in  other 
instructions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  {{  651-659.] 

8.  Same— Application  to  Evidence. 

Instructions  based  on  theories  unsupported 
by  the  evidence  were  properly  refused. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  46,  Trial,  SS  506-602,] 

9.  Appeal  —  Review— Harmless  Ebbob— Ad- 
mission OF  Evidence. 

In  a  proceeding  to  condemn  land  for  a 
freighthouse  a  witness  was  permitted  without 
objection  to  testify  tliat  a  draymen's  association, 
of  which  he  was  president  had  complained  to 
the  railroad  of  delays  in  the  delivery  of  freight. 
Held,  that  defendant  was  not  prejudiced  by 
the  overruling  of  an  objection  to  a  question 
whether  the  association  within  the  last  year  or 
two  had  made  complaints  and  represeatatiomi 
to  the  railroad  company  with  reference  to  delays 
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in  the  delivery  of  freight,  which  the  witnesi  an- 
swered in  the  affirmative. 

UM.  Note. — For  cases  in  point,  aee  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {|  4161-4170.] 

10.  E^IDENCK— HEABSAT. 

In  condemnation  proceedings  •  question 
calling  for  a  conversation  between  witness'  fa- 
ther and  bis  grantor,  concerning  a  mortgage  on 
the  property  in  question,  was  objectionable  aa 
calling  for  hearsay. 

11.  APFEAii— Review — ^Habmless   Ebbob— Ex- 
dtuaioN  ov  Evidence. 

Defendants  were  not  prejudiced  by  the  sus- 
taining of  an  objection  to  a  question  as  calling 
for  hearsay,  where  the  evidence  sought  to  be 
elicited  was  subsequently  introduced. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §1  4200-4207.] 

12.  Evidence  — Opinion  — ExAjiiKATiOK    0» 
ExpEBTs — Value  of  I*bopebtt. 

Where,  in  condemnation  proceedings,  a  wit- 
ness had  testified  as  an  expert  that  the  property 
was  worth  $30,000,  it  was  not  error  to  penmt 
a  question  asked  him  on  cross-examination  aa 
to  whether  be  did  not  know  that  in  recent  years 
be  bad  been  assessed  for  taxes  in  amounts  vary- 
ing from  $1,925  to  $2,S25 ;  such  evidence,  though 
inadmissible  as  original  evidence  of  market  val- 
ue, beiD|  competent  to  test  the  value  of  the  wit- 
ness' opinion  as  an  expert. 

{Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  20,  Evidence,  (  2379.] 

13.  Same. 

Where  a  witness  testified  as  an  e:n>ert  as 
to  the  value  of  property  sought  to  be  coodemned, 
he  was  properly  cross-examined  regarding  the 
appraisement  of  the  property  in  probate  pro- 
ceedings in  ocmnection  with  the  estate  of  a 
former  owner  to  test  the  value  of  his  opinion. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  g  2370.] 

14.  Eminent  Domain— Value  of  Pbopebty— 
Question  fob  Juet— Appeal. 

Where,  in  condemnation  proceedings,  the 
value  of  the  property  ia  in  doubt  arising  from  a 
conflict  of  evidence,  such  doubt  is  to  be  resolved 
by  the  jury. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  18,  Eminent  Domain,  |g  560,  683.] 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;    F.  G.  Ogden,  Judge. 

Condemnation  proceedings  by  the  Central 
Pacific  Railway  Company  against  Gretchen 
Feldman  and  others.  From  a  judgment  for 
damages,  a  final  order  of  condemnation,  and 
from  an  order  denying  defendants'  motion 
for  a  new  trial,  they  appeal.    AflSrmed. 

F.  A.  Berlin  (Garret  W.  McEnemey,  of 
counsel),  for  appellants.  A.  A.  Moore  and 
Stanley   Moore,   for   respondent. 

STX)SS,  J.  This  Is  an  action  brought  by 
the  Central  Pacific  Railway  Company  to 
condemn  a  parcel  of  land  In  the  city  of  Oak- 
land. A  trial  was  had  before  a  Jury,  wblcb 
found  a  verdict  in  favor  of  the  plaintiff,  con- 
demning the  land  and  fixing  Its  value  at  the 
sum  of  $4,000.  Findings  were  filed  and  a 
judgment  entered  accordingly.  The  plaintiff 
paid  Into  court  the  amount  of  the  verdict 
with  costs,  and  the  court  made  and  entered 
a  final  order  of  condemnation.  A  motion  for 
new  trial,  made  by  defendants,  was  denied. 
The  defendants  appeal  from  the  Judgment, 
from  the  final  order  of  condemnation,  and 


from  the  order  denying  their  motion  for  a 
new  trial. 

The  complaint  alleges  that  plaintiff  is  the 
owner  of  a  steam  railroad  commencing  at  San 
Francisco  and  extending  easterly,  through 
the  city  of  Oakland,  and  thmce  through  the 
states  of  California,  Nevada,  and  Utah,  to 
Ogden  In  the  state  of  Utali;  that  It  main- 
tains and  operates  in  said  city  of  Oakland,  In 
connection  with  and  as  part  of  its  railroad, 
a  station  and  station  grounds  between  Henry 
street  on  the  west.  Poplar  street  on  the  east. 
Fifth  street  on  the  north,  and  First  street 
on  the  south,  covering  blocks  numbers  449, 
450,  451,  452,  474,  and  part  of  block  473; 
that  plaintieC's  business  at  said  station  had 
so  greatly  increased  in  volume  that  the  sta- 
tion and  grounds  are  Inadequate  to  meet  the 
trafilc  requirements;  that  It  Is  necessary  to 
construct  and  maintain  an  adjunct  or  appen- 
dage to  said  railroad,  to  wit,  a  frelghthouse, 
adjoining  said  station  grounds  and  as  part 
thereof,  and  that  It  Is  necessary  that  the  par- 
cel of  land  here  Involved  (being  the  portion 
of  block  473  not  already  owned  by  the  rail- 
road company)  be  taken  for  the  erection  of 
a  frelghthouse  for  the  reception  and  delivery 
of  freight 

By  demurrer  to  the  complaint,  and  In  other 
ways,  the  appellants  presented  the  conten- 
tion that  the  erection  of  a  frelghthouse  by  a 
railroad  company  Is  not  one  of  the  purposes 
for  which  the  right  of  eminent  domain  can  be 
exercised  in  this  state.  Section  1238  of  the 
Code  of  Civil  Procedure,  as  It  read  at  the 
time  this  proceeding  was  instituted,  provided 
that  "the  right  of  eminent  domain  may  be 
exercised  in  behalf  of  the  following  public 
uses:  •  •  •  (4)  Wharves,  docks,  piers, 
chutes,  booms,  ferries,  bridges,  toll  roads,  by- 
roads, plank  and  turnpike  roads ;  paUis  and 
roads  either  on  the  surface,  elevated  or  de- 
pressed, for  the  use  of  bicycles,  tricycles, 
motorcycles  and  other  horseless  vehicles, 
steam,  electric  and  horse  railroads,  canals, 
ditches,  dams,  pondlngs,  •  •  •  etc."  It 
is  argued  that  the  words  "steam,  electric  and 
horse  railroads"  are  not  Intended  to  consti- 
tute an  Independent  enumeration  of  public 
uses  for  which  property  may  be  condemned, 
but  that  these  words  are  qualified  by  the  pre- 
ceding phrase  "paths  and  roads  ♦  *  •  for 
the  use  of,"  so  that  the  section  grants  merely 
the  right  of  eminent  domain  for  the  purpose 
of  acquiring  "paths  and  roads  either  on  the 
surface,  elevated  or  depressed,  for  the  use  of 
steam,  electric  and  horse  railroads."  From 
this  the  conclusion  is  drawn  that  the  right 
of  eminent  domain  may  be  exercised  by  rail- 
roads for  a  right  of  way  and  nothing  more. 

It  Is  no  doubt  true,  as  Is  argued  by  ap- 
pellants, that  statutes  of  this  character,  pro- 
viding for  the  taking  of  property  without  the 
consent  of  the  owner,  are  to  be  given  a  strict 
construction.  The  power  to  take  the  land 
must  be  found  to  be  given  by  the  clear  terms 
of  the  statute.  But  while  the  grant  of  power 
is  not  to  be  extended  by  Implication,  there 
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should  not  be  a  constrnctton  bo  narrow  "as 
to  defeat  the  evident  purpose  of  the  Legisla- 
ture." In  re  N.  T.  &  H.  R.  R.  Co.  v.  Kip,  4G 
N.  T.  546,  651,  7  Am.  Rep.  885.  The  inter- 
pretation insisted  on  by  appellants  does,  we 
think,  so  restrict  the  operation  of  the  law  as 
to  prevent  the  accomplishment  of  Its  mani- 
fest purpose.  The  only  ground  which  fur- 
nishes any  justlflcatlon  at  all  for  the  taking 
of  private  property  by  railroad  companies  Is 
that  In  the  carriage  of  passengers  and  freight 
such  companies  are  exercising  a  function  of 
a  public  nature  and  promoting  a  public  inter- 
est To  perform  this  function  It  is  as  essen- 
tial that  the  railroad  company  should  have 
space  for  necessary  buildings  for  the  recep- 
tion, discharge,  loading,  and  forwarding  of 
freight  and  passengers  as  that  it  should  have 
a  right  of  way  on  which  to  lay  its  tracks  and 
move  Its  trains.  The  grant  of  a  right  to 
exercise  the  power  of  eminent  domain  for 
the  use  of  "steam,  electric  and  borse  rail- 
roads," not  quallfled  by  other  words,  would, 
by  reasonable  construction.  Include  the  right 
to  exercise  this  power  for  the  acquisition  of 
any  of  the  necessary  adjuncts  of  such  roads. 
N.  Y.  &  H.  R.  R.  Co.  V.  Kip,  supra;  In  re  N.  T. 
O.  ft  H.  R.  R.  R.,  77  N.  Y.  248;  Protzman  v. 
Ind.,  etc.,  R.  R.  Co.,  9  Ind.  467,  68  Am.  Dec. 
650;  Giesy  v.  R.  R.  Co.,  4  Ohio  St.  308; 
Lewis  on  Em.  Dom.  (2d  Ed.)  f  170. 

Section  1238,  Code  Civ.  Proc,  was  amended 
In  1901  (St.  1900-01,  p.  72,  c.  57),  and  before 
that,  m  1897  (St.  1897.  p.  70,  c.  77).  Prior 
to  1897,  section  1238  read:  "Subject  to  the 
provisions  of  this  title,  the  right  of  eminent 
domain  may  be  exercised  in  behalf  of  the 
following  public  uses:  *  *  *  (4.)  Wharves, 
docks,  piers,  chutes,  booms,  ferries,  bridges, 
toll  roads,  by-roads,  plank  and  turnpike 
roads;  steam,  electric  and  horse  railroads; 
<!anal8,  ditches,  dams,  pondlngs,  flumes,  ac- 
Queducts  and  pipes,  for  Irrigation,  public 
transportation,  supplying  mines  and  farming 
neighborhoods  with  water,  and  draining  and 
redalmlng  lands,  and  for  floating  logs  and 
lumber  of  streams  not  navigable." 

That  under  this  reading,  "steam,  electric 
and  horse  railroads,"  together  with  whatever 
was  necessary  for  the  proper  conduct  of  such 
roads,  constituted  a  public  use,  in  behalf  ot 
which  the  power  of  eminent  domain  might  be 
exercised.  Is  not  disputed.  The  amendment 
of  1897  Inserted,  after  "turnpike  roads,"  the 
words  "paths  and  roads,  either  on  the  sur- 
face, elevated  or  depressed,  for  the  use  of 
bicycles,  tricycles,  motorcycles,  and  other 
horseless  vehicles."  (The  amendment  of  1901 
made  no  change  in  the  wording  of  subdivision 
4.)  It  seems  clear  that  it  was  not  intended  by 
the  addition  of  the  words  Inserted  in  1897  to 
restrict  the  rights  theretofore  given,  but  to 
extend  them  to  new  objects.  We  think  the 
words  "paths  and  roads  for  the  use  of"  are 
to  be  regarded  as  qualifying  merely  the  words 
"bicycles,  tricycles,  motorcycles,  and  other 
horseless  vehicles,"  and  not  the  phrase 
"steam,  electric  and  horse  railroads,"  which  is 


to  be  given  the  same  meaning  that  It  had  be- 
fore the  amendment 

Furthermore,  section  1288,  Code  Civ.  Proc., 
must  be  read  In  connection  with  other  statu- 
tory provisions  on  the  same  subject  Sec- 
tion 465,  subd.  7,  of  the  Civil  Code,  gives  to  a 
railroad  company  power  to  purchase  lands, 
timber,  stone,  gravel,  or  other  materials  to 
be  used  in  the  construction  and  maintenance 
of  its  road,  and  all  necessary  appendages  and 
adjuncts,  or  acquire  them  in  the  manner  pro- 
vided In  title  7,  pt  3,  of  the  Code  of  Civil 
Procedure  for  the  condemnation  of  lands. 
Here  is  clear  evidence  of  the  legislative  intent 
that  the  power  of  eminent  domain  conferred 
upon  railroad  companies  should  include  not 
only  the  actual  right  of  way,  but  ail  necessary 
"appendages  and  adjuncts."  This  view  was 
taken  by  this  court  in  S.  P.  R.  R.  Co.  v.  Ray- 
mond, 53  Cal.  223,  where  it  was  held  that  a 
workshop  should  be  classed  as  an  appendage 
or  adjunct  to  a  railroad,  under  section  46o, 
subd.  7,  Civ.  Code,  and  that  where  the  con- 
struction of  such  workshop  was  necessary, 
the  company  had  power  to  condemn  for  that 
purpose.  A  frelghthouse  is  equally  an  "ap- 
pendage or  adjunct"  to  the  railroad,  and  its 
erection  must  be  held  to  be  a  purpose  for 
which,  under  the  statutory  provision,  the 
power  of  eminent  domain  may,  upon  a  proper 
showing  of  necessity,  be  exercised. 

The  appellants  claim  that  the  complaint 
Is  defective  for  failure  to  allege  that  the 
plaintiff,  by  regular  action  of  the  board  of 
directors,  had  selected  the  property  In  ques- 
tion for  the  purpose  of  a  frelghthouse.  But 
out  statute  (Code  Civ.  Proc.  {  1244)  sets  forth 
what  must  be  contained  in  a  complaint  in  a 
proceeding  of  this  character,  and  there  Is  no 
requirement  that  the  complaint  shall  allege 
that  there  has  been  a  formal  antecedent  se- 
lection of  the  land  Involved.  The  cases  cited 
by  appellants  are  all  based  on  statutory  pro- 
visions dltTering  from  our  own. 

There  Is  no  merit  in  the  contention  that 
the  complaint  falls  to  show  that  the  land  is 
needed  for  a  public  use  or  that  Its  taking  is  a 
public  necessity.  In  so  far  as  this  proposition 
Is  based  on  the  premise  that  the  purpose  for 
which  the  land  was  sought  was  not  a  public 
use  within  the  meaning  of  section  1238,  Code 
Civ.  Proc.,  It  is  answered  by  what  has  been 
said  in  an  earlier  part  of  this  opinion.  And 
the  allegations  of  the  complaint,  hereinbefore 
quoted  by  us,  are  obviously  ample  to  show 
the  necessity  for  taking  the  land  in  question 
for  such  public  use. 

It  is  urged  that  the  court  erred  In  giving 
and  In  refusing  Instructions.  Some  of  the 
points  made  in  this  connection  rest  upon  the 
assumption  that  the  purpose  for  which  the 
land  was  sought  to  be  taken  was  not  a  public 
use.  This  proposition  has  already  been  fully 
discussed.  The  same  may  be  said  rei^ardlng 
the  refusal  of  the  court  to  charge  the  Jury 
that  It  was  essential  far  the  plaintiff  to  prove 
that  its  board  of  directors  had  designated  the 
location  ot  the  property  in  question  for  the 
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purposes  of  a  frelghthouse.  If  It  was  not 
necessary  to  make  an  allegation  of  such 
selection,  It  was  not  necessary  to  prove  It 
In  this  case,  however,  there  was  evidence  to 
the  effect  that  the  plan  of  acquiring  the  prop- 
erty In  question  for  the  purposes  of  a  freight- 
house  had  been  approved  by  the  plaiutlfTs 
board  of  directors,  and  this  evidence  was  not 
contradicted. 

In  the  seventh  kistructlon  given  by  the 
court,  the  Jury  is  told  that.  In  determining 
whether  the  proposed  taking  is  necessary,  they 
may  consider  "If  shown  by  the  evidence,  not 
only  the  present  demands  of  the  public  upon 
the  plaintiff,  but  those  which  may  fairly  be 
anticipated  on  account  of  the  future  growth 
of  the  city."  There  was  no  error  in  this. 
Future  necessity  is  a  proper  factor  for  con- 
sideration. St.  Louis  &  S.  F.  Co.  V.  Foltz 
(C.  C.)  52  Fed.  627 ;  Penn.  R.  Co.  v.  N.  Docks 
Co.,  57  N.  J.  Law,  86,  30  Atl.  183 ;  In  re  Staten 
Island  Co.,  103  N.  X.  202,  8  N.  E.  548. 

The  instructions  on  the  mode  of  ascertain- 
ing the  market  value  of  the  property  were 
correct.  The  jury  were  rightly  instructed 
that  the  fact  that  the  defendants  were  un- 
willing to  sell,  or  wished  to  Improve  the  prop- 
erty themselves  did  not  affect  the  market 
value,  and  that  the  "actual  market  value  Is 
the  measure,  and  not  its  value  in  use  to  the 
owner,  or  to  the  party  who  Is  seeking  to  con- 
demn It."  San  Diego,  L.  &  T.  Co.  v.  Neale,  78 
Cal.  63,  20  Pac.  372,  3  L.  R.  A.  83. 

Some  of  the  Instructions  requested  by  the 
defendants  were  properly  refused  because 
they  embraced  propositions  which  were  fully 
stated  In  instrtictions  given.  Others  were 
based  on  theories  which  had  no  support  in 
the  evidence.  On  the  whole,  we  are  satisfied 
that  the  instructions  of  the  court  contained 
a  full  and  accurate  statement  of  the  law  gov- 
erning the  issues  to  be  determined  by  the 
Jury. 

Certain  rulings  In  admitting  and  excluding 
evidence  are  assigned  as  error. 

One  Parrish,  a  witness  called  by  plaintiff, 
testified  without  objection  that  he  was  presi- 
dent of  the  draymen's  association,  and  that 
the  question  of  the  delays  in  the  delivery  of 
freight  by  the  railway  company  bad  been 
complained  of  by  the  association.  He  was 
then  asked  whether  or  not  the  association 
had  within  the  last  year  or  two  made  any 
complaints  or  representations  to  the  railroad 
company  with  reference  to  the  delays  of  the 
delivery  of  freight  Over  the  objection  and 
exception  of  defendants,  he  was  allowed  to 
answer  In  the  affirmative.  The  evidence.  If 
incompetent  and  hence  Inadmissible,  was 
harmless.  The  answer  did  not  add  materially 
to  what  had  already  been  stated  by  the  wit- 
ness without  objection. 

Louis  Feldman,  one  of  the  defendants,  tes- 
tified that  his  father  had  acquired  the  prop- 
erty In  1879  by  conveyance  from  one  Cordes, 
and  that  at  that  tliq^  the  property  was  In- 


cumbered by  mortgage.  He  was  asked  what 
was  said  between  his  father  and  Cordes  about 
any  mortgage  on  the  property^  PlaintlfTs  ob- 
jection to  this  question,  as  incompetent,  Irrel- 
evant, and  hearsay,  was  sustained.  We  thln'K 
the  ruling  was  proper,  but  If  it  was  not  the 
witness  subsequently  brought  out  everything 
of  consequence  that  was  sought  to  be  elicited. 
The  defendants'  object  was  to  show  that  a 
part  of  the  consideration  paid  for  the  con- 
veyance was  the  payment  of  a  mortgage,  and 
the  witness  did  testify  that  his  father  had 
paid  for  the  property  the  consideration  recit- 
ed in  the  deed,  and.  In  addition,  a  mortgage 
of  $4,000.  Besides,  the  time  of  the  transac- 
tion was  80  remote  that  the  price  paid  could 
have  little.  If  any,  weight  on  the  question  of 
value  at  the  date  of  issuing  the  simimons. 

The  same  witness,  Feldman,  having  testi- 
fied on  direct  examination  that  in  his  opinion 
the  property  was  worth  $30,000,  was  asked 
on  cross-examination  whether  be  did  not 
know  that  it  had  been  In  recent  years  assess- 
ed for  taxation  at  amounts  varying  from 
$1,925  to  $2,52D.  Objections  to  questions  of 
this  character  were  rightly  overruled.  While 
the  assessed  value  of  property  Is  not  admis- 
sible as  original  evidence  of  its  market  value, 
a  witness  who  has  testified  as  an  expert  may 
properly,  on  cross-examination,  be  asked  what 
is  his  knowledge  regarding  such  assessment 
for  the  purpose  of  testing  the  value  of  hla 
opinion.  See  S.  D.  L.  Co.  v.  Neale,  88  Cal. 
50,  02,  25  Pac.  977, 11  L.  R.  A.  604;  Santa  Ana 
V.  Harlin,  90  Cal.  538,  545,  34  Pac  224.  The 
same  reasoning  Is  applicable  to  questions  ask- 
ed the  witness  regarding  the  appraisement  of 
the  property  In  the  probate  proceedings  in 
connection  with  the  estate  of  the  former 
owner. 

None  of  the  other  points  made  with  regard 
to  the  sustaining  or  overruling  of  objectiona 
to  proffered  evidence  Is  of  sufficient  Impor- 
tance to  merit  detailed  discussion.  It  Is 
enough  to  say  that  no  error  substantially  af- 
fecting the  rights  of  the  defendants  was  com- 
mitted. 

The  final  contention  of  the  appellants,  1. 
e.,  that  the  evidence  was  insufficient  to  sus- 
tain the  verdict,  is  entirely  without  merit 
On  the  issues  as  to  the  necessity  for  the 
taking,  the  plaintiff  made  out  a  strong  and 
convincing  case,  which  the  defendants  did 
not  attempt  to  meet  by  contrary  evidence. 
The  finding  of  market  value  finds  support  In 
the  testimony  of  numerous  witnesses.  On 
this  point  there  was,  to  be  sure,  a  confiict  ot 
evidence,  but  the  doubt  arising  from  such 
conflict  was,  under  the  familiar  rule,  to  be 
resolved  by  the  Jury. 

The  judgment  and  orders  appealed  from 
are  affirmed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  McFARLAND,  J.;  HENSHAW,  X; 
L0RI6AN,  J. 
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KIRKPATRICK    T.   KIRKPATRICK. 

(S.  F.  4,807.) 

(Supreme  Court  of  California.    Nov.  23.  1907.) 

DiVOBCE  —  DESEBTiON  —DEFAULT— ISTEBLOCD- 
TOHY  Di-CKKK. 

Whert.  in  a  suit  for  divorce  for  desertion, 
defendant  was  regularly  served,  and  made  de- 
fault, and  plaintiff's  evidence  of  desertion  was 
fully  corroboralcd  by  her  granddaughter,  and 
supported  a  sufficient  complaint,  it  was  error 
to  refuse  plaintiff  an  interlocutory  decree. 

In  Bank.  Appeal  from  Superior  Court,  So- 
noma County;    Emmet  Seawell,  Judge. 

Suit  by  IXarpoliey  C.  Kirkpatrick  against 
J.  M.  Kirkpatrick  for  divorce.  From  an  or- 
der denying  pl.-ilntiff's  petition  for  an  Inter- 
locutory decree,  she  appeals.    Reversed. 

T.  J.  Butts,  for  appellant 

HEXSHAW,  J.  Plaintiff  sued  defendant 
for  divorce  upon  the  ground  of  his  desertion 
and  abandoniuent  of  her.  Defendant  was 
personally  served  with  summons  and  made 
default.  The  testimony  was  taken  before  the 
court  conuuissioner,  and  upon  consideration 
of  the  testimony  the  court  caused  the  follow- 
ing decree  and  judgment  to  be  entered : 
"Plaintiff's  petition  for  an  Interlocutory  de- 
cree of  divorce  is  hereby  denied.  Let  the  or- 
der be  entered." 

From  this  interlocutory  decree  plaintiff  ap- 
peals. She  presents  her  brief  upon  appeal, 
and  there  is -no  answering  brief  by  respond- 
ent, and  no  explanation  of  the  grounds  upou 
which  the  judgment  of  the  court  is  based. 
The  complaint  Is  sufficient,  the  service  upon 
the  defendant  is  regular,  bis  default  was  duly 
entered,  and  the  evidence  of  the  wife,  corrob- 
orated by  the  testimony  of  her  granddaugh- 
ter, fully  establishes  the  desertion.  Benkert 
V.  Benkert,  32  Cal.  407. 

Under  this  condition  of  the  record  It  was 
error  to  have  refused  plaintiff  her  interlocu- 
tory decree,  and  the  Judgment  Is,  therefore, 
reversed. 

We  concur :  LOKIOAN,  J.;  ANGELLOT- 
TI,  J.;   SIX  AW,  J.;  McFARLAND,  J. 
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PEOPLE  V.  RYAN.    (Or.  1,303.) 
(Supreme  Court  of  CaUfornia.    Nov.  20.  1907.) 

1.  Homicide— Appeai:,—Habmi.ess  Ebbob— In- 

STBfCTIONS. 

Wlipre  a  verdict  of  murder  in  the  second  de- 
cree Ik  found,  it  implies  a  finding  that  the  kill- 
ing was  without  delil>eration  and  premeditation, 
so  that  an  error  in  an  instruction  on  delibera- 
tion and  premeditation  essential  to  constitute 
murder  in  the  first  degree  is  harmleas. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2C.  Homicide,  S  720.] 

2.  Crimixai.  liAW— Instructions— Testimont 

OP  ACCL'SED. 

A  charge  that  the  jury  will  consider  the 
testimony  of  accused  as  they  will  that  of  any 
other  witness,  though  it  is  proper  for  them  to 
bear  in  mind  the  situation  of  accused,  the  man- 
ner in  which  he  may  be  affected  by  the  verdict 
.ind  the  interest  he  must  feel  in  it,  and  to  con- 
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sider  whether  his  position  and  interest  may  not 
affect  hU  credibility,  though  criticised,  is  not 
ground  for  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1895,  189(5.] 

3.  Courts— Decistons  .4S  Precedents. 

'J'he  decision  that  the  giving  of  a  charge 
that  the  jury,  in  considering  the  testimony  of 
acou.'ied.  may  consider  his  position  and  interest, 
will  in  the  future  be  ground  for  a  reversal,  ren- 
dered after  the  court  had  several  times  criti- 
cised such  a  charge  as  violating  the  Constitu- 
tion, declaring  that  jndges  shall  not  charge  with 
respect  to  matters  of  fact,  should  not  be  applied 
to  a  case  tried  before  the  decision,  and  the  giv- 
ing of  such  a  charge  before  that  time  is  not 
ground  for  a  reversal. 

4.  Homicide  —  Self-Defense  —  Evidence  — 

ADMISSIBIWTr. 

On  a  trial  for  homicide  defended  on  the 
ground  of  self-defense,  evidence  that  accused  had 
reason  to  believe,  and  believed,  that  decedent 
was  jealous  of  him  on  account  of  his  supposed 
friendship  for  decedent's  wife,  is  relevant  on  the 
Question  whether  or  not  accused  apprehondpd 
danger  from  decedent,  and  in  good  faith  inflicted 
the  fatal  blows  in  self-defense. 

[Ed.  Note. — For  cases  in  pcnnt,  see  Cent.  D^g. 
vol.  26,  Homicide,  §  417.] 

5.  Same  —  Habkless    Ebbob  —  Admission    op 
Evidence. 

Where,  in  a  homicide  case,  accused  testifie/l, 
that  he  thought  some  time  prior  to  the  killing 
that  decedent  was  jealous  of  him,  but  that  be 
had  rhani;ed  his  mind  a  little  in  that  respect, 
and  he  did  not  testify  that  at  the  time  of  the 
homicide  he  iielieved  that  decedent  was  jealous 
of  him.  or  that  he  then  acted  in  that  belief,  the 
error,  it  any,  in  admitting  the  testimony  of 
the  wife  of  decedent  that  so  far  as  she  knew 
flececl"nt  never  had,  or  pretended  to  have,  any 
jealousy  of  accused,  was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Homicide,  i  711.] 

6.  JuRT— Chai,i.fnoe  fob  Oause— Detebicin- 

ATION. 

Where  a  juror's  answers  to  his  competency 
are  contradictory,  the  court  must  decide  which 
of  the  answers  most  truly  shows  the  juror's 
mind,  and  it  should  be  liberal  in  giving  accused 
and  the  people  the  benefit  of  any  doubt  as  to 
the  fairness  of  the  juror  and  his  ability  to  lay 
aside  preconceived  impressions,  and  should  ex- 
cuse him  where  there  is  such  doubt. 

[Ed.  Note.— For  cages  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  §  594.] 

7.  Cbiminai,     Law— Appeal— Review— Ques- 
tions OF  Fact. 

Where  a  juror's  answers  to  his  competency 
are  contradictory,  the  decision  of  the  trial  court 
is  hindine  on  the  Court  of  Appeal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  l.'i,  (.Criminal  Law,  |  3070.] 

8.  Witnesses— Recaluno  Witness  —  Incon - 
8if5Ti:.\T  Statements— Explanation  of  1n- 

CON.SISTENCY. 

Where  a  witness  in  a  criminal  case  admit- 
ted the  giving  of  testimony  at  the  preliminary 
examination,  and  explained  discrepancies  be- 
tween his  testimony  at  the  trial  and  at  the  ex- 
amination, the  refusal  to  allow  him  to  be  re- 
called after  the  close  of  the  evidence  in  rebuttal 
to  further  explain  parts  of  the  testimony  at  the 
examination,  introduced  in  rebuttal,  was  not 
erroneous;  it  not  being  claimed  that  any  addi- 
tional explanations  could  be  given,  and  the  in- 
consistencies being  of  no  importance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  i  900.] 

9.  Same— Impeachment— Bias  of  Witness. 

A  witness  for  accused  in  a  homicide  case 
may  be  asked  on  cross-examination,  for  purpos- 
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es  of  Jmpeacliment,   concerning   a   remark   Im- 
puted to  him  showinK  ill  will  toward  decedent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  SO,  Witnesses,  {  1189.] 

10.  Same  — PsooF   or  Ihconsistent   State- 

UENTS. 

Where  a  witness  for  the  defense  in  a  homi- 
cide case  was  asked  on  cross-examination  con- 
cerning a  remark  imputed  to  him  showing  his 
ill  will  toward  decedent,  it  was  proper  in  re- 
buttal to  prove  that  he  made  the  statement 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  i  1247.] 

In  Bank.  Appeal  from  Superior  Court, 
Plunuis  County ;  J.  D.  Goodwin,  Judge. 

W.  H.  Ryan  was  convicted  of  murder  in 
the  second  degree,  and  be  appeals.    Affirmed. 

Grove  L.  Johnson  and  W.  W.  Kellogg,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  and  J. 
Charles  Jones,  Asst  At^.  Gen.,  for  the  Peo- 
ple. 

SHAW,  J.  The  defendant  was  charged 
with  the  murder  of  one  Fred  Scott.  He  was 
convicted  of  murder  of  the  second  degree,  and 
appeals  from  the  Judgment  of  conviction,  and 
from  an  order  denying  bis  motion  for  a  new 
trial. 

The  homicide  occurred  on  April  19,  1905. 
At  that  time  the  defendant,  with  two  other 
persons.  Potts  and  Eetchum  by  name,  were 
in  possession  of  and  were  working,  or  develop- 
ing, a  mine  belonging  to  Scott,  under  a  lease 
which  expired  May  1,  1905.  Scott  had  in- 
formed them  that  they  must  quit  possession 
of  the  premises  at  the  expiration  of  the  lease. 
There  was  evidence  that  Ryan  was  very  an- 
gry at  this,  and  that  on  account  thereof  he 
had  made  threats  that  he  would  kill  Scott  if 
an  extension  of  the  lease  were  not  granted. 
The  homicide  occurred  in  a  bunk  house  on 
the  premises,  which  was  used  by  the  three 
lessees  as  a  residence.  There  were  present  at( 
the  time  the  three  lessees,  the  deceased,  Fred ; 
Scott,  and  bis  son  Willis.  There  was  some' 
ungry  talk  between  Scott  and  Potts,  and  Scott 
jald  they  would  all  have  to  get  out  on  the 
first  of  the  month.  Ryan  was  sitting  on  a 
stool  and  had  said  nothing,  when  Scott 
walked  over  to  him,  took  him  by  the  hair 
with  the  left  hand  and  gave  bis  hair  a  Jerk, 
at  the  same  time  putting  his  right  hand  in 
the  right-hand  front  pocket  of  his  trousers, 
and  applying  to  Ryan  a  vulgar  epithet 
Thereupon  Ryan  took  from  the  floor  a  piece 
of  pick  handle  two  feet  long,  which  had  been 
In  use  as  a  poker,  and  attacked  Scott  with  It 
striking  him  on  the  head  with  it  seven  times, 
and  forcing  or  crowding  him  reeling  back- 
ward some  ten  feet  to  one  of  the  bunks, 
where  he  struck  the  last  blow,  and  Scott  fell 
on  the  bunk.  Soon  afterward  be  got  up  and 
with  the  assistance  of  his  son  walked  to  his 
own  residence  150  feet  away.  At  5  o'clock 
that  afternoon  he  died  from  the  effects  of  the 
blows.    On  that  morning  Scott  had  said  to 

Ryan :   "Tou you  wont 

see  the  sun  go  down."    At>ont  tlie  1st  of  April 
Ryan  had  mentioned  to  Scott  that  he,  Ryan, 


was  going  to  Greenville,  and  Scott  had  said : 
"If  you  go  there  and  I  find  oat  you  spoke 
to  my  wife,  I  will  cat  your  guta  oat"  Ryan 
testlQed  tliat  from  that  remark  he  thought 
Scott  was  Jealous  of  him,  but  that  he  had 
changed  his  mind  a  little  In  that  respect,  and 
that  he  saw  no  reason  he  had  to  be  Jealous. 
The  only  excuse  he  gave  for  the  homicide,  in 
his  testimony,  was  that  he  knew  Scott  pos- 
sessed a  dirk  knife,  and  that  be  expected  him 
to  have  it  in  the  front  pocket  of  his  overalls 
In  which  he  put  bis  hand :  that  he  was  afraid 
of  Scott,  and  struck  in  order  to  disable  him, 
and,  as  the  first  blow  did  not  seem  to  disable 
him,  he  struck  the  other  blows  as  fast  as  he 
could  for  the  same  purpose,  and  to  prevent 
Scott  from  getting  away,  and  that  he  struck 
to  save  his  own  life.  It  appears  from  Ryan's 
testimony  that  he  himself  believed  that  he 
was  a  much  stronger  man  than  Scott,  or,  as 
he  expressed  it,  that  he  could  lift  a  bigger 
rock  than  Scott  could  roll  over.  It  was  ad- 
mitted that  Ryan's  blows  on  that  occasion 
caused  Scott's  death.  So  far,  we  have  stated 
the  facts  as  they  appear  from  the  uncontra- 
dicted evidence  for  the  prosecution  and  from 
the  evidence  for  the  defense.  Including  that 
of  the  defendant  himself.  There  was  other 
evidence  for  the  prosecution  to  the  effect  that, 
when  Ryan  struck  the  first  blow,  Scott  backed 
toward  the  bunk,  facing  Ryan;  that  Eyan 
followed,  striking  Scott  repeatedly  on  the 
head  with  the  pidc  handle,  Scott  putting  his 
arm  before  his  face  attempting  to  guard  tl>e 
blows,  but  making  no  attempt  to  strike  Ryan ; 
that  Just  before  he  got  to  the  bunk  Scott 
turned  around  with  his  face  away  from  Ryan 
and  toward  the  bunk  and  fell,  face  down- 
ward, on  the  bunk,  and  that  Ryan  struck 
Scott  two  or  three  blows  while  he  was  in 
that  position.  It  was  also  shown,  and  not 
disputed,  that  Scott's  skull  was  fractured 
Just  al>ove  the  left  ear;  ttiat  tliere  was  a 
cut  three  inches  long  in  the  fleah  at  that 
place,  two  others  of  the  same  length  on  the 
back  of  the  head,  extending  to  the  bone, 
another  on  the  right-hand  side  of  the  fore- 
head, and  one  back  of  the  ear,  I>e8lde8  odier 
bruises  of  less  severity.  Ryan  did  not  deny 
that  he  had  made  the  several  threats  to  kill 
Scott,  as  testified  to  by  witnesses  for  the 
prosecution.  It  will  be  seen  from  this  state- 
ment of  the  case  that  the  only  material  ques- 
tions about  which  there  could  be  any  serious 
controversy  were  whether' or  not  the  defend- 
ant was  really  acting  in  self-defense  in  the  In- 
fliction of  the  blows  upon  Scott,  and,  if  not, 
whether  the  homicide  was  murder  of  the  first 
degree,  murder  of  the  second  degree,  or  man- 
slaughter. 

Some  criticism  Is  made  of  an  instruction 
relating  to  the  space  of  time  tietween  the  for- 
mation of  the  intent  to  kill  and  the  act  of 
killing  necessary  to  constitute  murder  of  the 
first  degree,  and  to  the  proposition  that  mur- 
der of  that  degree  must  t>e  the  resxilt  of  pre- 
meditation. It  is  not  necessary  to  discuss 
this  instruction.  The  verdict  of  murder  of 
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tbe  second  degree  neceeearily  Implies  a  find- 
ing by  the  jniy  that  the  killing  was  without 
deliberation  and  premeditation,  and  hence 
even  an  erroneons  Instmction  on  these  sub- 
jects would  be  harmless,  if  it  was  declared 
to  be  applicable  only  to  murder  of  tbe  first 
degree,  as  was  the  case  with  the  instruction 
referred  to.  We  do  not  mean  to  Intimate, 
howerer,  that  tbe  instructions  on  these  points, 
whoi  0(»isldered  In  connection  with  each 
otbet,  as  they  must  be,  are  erroneous. 

The  court  instructed  the  Jury  as  follows: 
"The  defendant  has  been  examined  as  a  wit- 
ness upon  his  own  behalf.  This  Is  his  right, 
and  the  Jury  will  consider  his  testimony  as 
they  will  that  of  any  other  witness  examined 
before  them.  It  is  proper,  however,  for  the 
Jury  to  bear  in  mind  the  situation  of  the  de- 
fendant, the  manner  In  which  he  may  t>e  af- 
fected by  the  verdict,  and  the  very  grave  In- 
t»est  he  must  feel  in  it ;  and  it  is  proper  for 
the  Jury  to  consider  whether  this  position 
and  Interest  may  not  affect  his  credibility 
or  color  his  testimony."  This  is,  in  some 
respects,  similar  to  the  instruction  first  ap- 
proved in  People  v.  Cronln,  34  Cal.  204,  and 
afterwards  held  sound,  or  at  least  not  prej- 
udicial error,  in  the  following  cases :  People 
V.  Morrow,  60  Cal.  147;  People  v.  Nichols, 
62  CaL  522;  People  v.  O'Neal,  67  Cal.  379, 
7  Pac.  790;  People  v.  Murray,  86  Cal.  35, 
24  Pac.  802 ;  People  t.  O'Brien,  96  Cal.  182, 
31  Pac.  45;  People  ▼.  Faulke,  96  Cal.  20,  30 
Pac.  837;  People  ▼.  Febrenbach,  102  Oal. 
402,  36  Pac.  678;  People  v.  Curry,  103  Cal. 
549,  87  Pac.  503;  People  v.  Hitchcock,  104 
Cal.  486,  88  Pac.  198;  People  v.  Anderson, 
105  Cal.  35,  38  Pac.  518 ;  People  v.  Van  Bwan, 
111  Cal.  153,  43  Paa  520;  People  v.  New- 
comer, 118  Cal.  268,  50  Pac.  405 ;  People  v. 
Bllenwood,  119  Cal.  171,  51  Pac.  553;  People 
V.  Dobbins,  138  Cal.  698,  72  Pac.  339 ;  People 
▼.  Boren.  139  Cal.  215,  72  Pac.  899.  In  many 
of  these  cases  the  Instruction  approved  in  the 
Cronln  Case  was  sharply  criticised,  as  In 
ccmtraventlon  of  the  constitutional  provision 
that  "Judges  shall  not  charge  Juries  with 
respect  to  matters  of  fact,"  and  the  trial 
courts  were  advised  to  cease  giving  it. 
Finally,  in  People  v.  Maughs,  149  Cal.  253, 
86  Pac.  187,  the  majority  of  the  court  de- 
clared that  "after  all  this  admonition,  after 
all  these  cautions,  the  conclusion  Is  forced 
upon  us  that  when  a  trial  Judge  does  give  this 
instruction  to  a  Jury,  it  can  be  with  no  other 
purpose  than  to  throw  his  Judicial  weight 
into  the  scales  against  tbe  defendant  on  trial 
before  his  court.  For  this  reason,  therefore, 
we  think  the  time  has  come  to  say  that  In  all 
future  cases  which  shall  arise,  and  where, 
after  this  warning,  this  Instruction  shall  be 
given,  this  court  will  hold  the  giving  of  it  to 
be  80  prejudicial  to  the  rights  of  a  defendant, 
secured  to  him  by  our  Constitution  and  laws, 
as  to  call  for  the  reversal  of  any  Judgment 
which  may  be  rendered  against  him."  The 
opinion  In  that  case  was  filed  In  May,  1006. 
The  present  case  was  tried  in  October,  1005. 


Tbe  declaration  in  the  Maughs  Oase  was  in- 
tended to  apply  only  to  cases  tried  after  the 
opinion  in  that  case  had  been  promulgated, 
and  it  cannot  be  applied  to  those  tried  before 
the  trial  Judges  had  had  the  warning  therein 
contained  that  the  giving  of  the  instruction 
after  that  warning  would  by  this  court  be  con- 
sidered evidence  of  prejudicial  unfairness  on 
tbe  part  of  the  trial  court  toward  the  defend- 
ant. The  giving  of  the  instruction  in  the  form 
above  quoted  is  not  so  objectionable  as  the 
one  approved  In  the  Cronln  Case.  It  states 
to  the  Jury  a  rule  regarding  tbe  considera- 
tion of  the  defendant's  testimony,  which  every 
Intelligent  man  upon  the  panel  would  doubt- 
less keep  in  mind,  without  being  reminded 
of  It  by  the  court,  and,  aside  from  tbe  fact 
that  It  directs  attention  particularly  to  a 
single  witness  who  Is  a  party  to  the  action, 
it  would  be  covered  by  the  rule  laid  down 
In  People  v.  Wardrlp,  141  Cal.  231,  74  Pac. 
744;  People  v.  Farrlngton,  140  Cal.  656,  74 
Pac.  288 ;  People  v.  Moran,  144  Cal.  65,  77 
Pat  777;  Goss  v.  Stelger,  etc..  Works,  148 
Cal.  156,  82  Pac.  681;  People  v.  Ruiz,  144 
Cal.  253,  77  Pac.  907;  People  v.  Wong  Bin, 
139  Cal.  66,  72  Pac.  505;  People  v.  New- 
comer, supra.  In  view  of  the  many  previous 
decisions  sanctioning  this  instruction,  we  do 
not  consider  it  proper  to  view  the  giving  of 
it,  prior  to  the  decision  In  the  Maughs  Case, 
as  evidence  of  a  desire  to  be  unfair,  and,  as 
the  rule  of  that  decision  was  not  Intended  to 
be  retroactive,  It  will  not  be  applied. 

We  have  stated  the  testimony  of  the  de- 
fendant on  the  question  of  the  Jealousy  of 
Scott  Such  Jealousy,  if  It  existed,  would 
tend  to  prove  a  motive,  or  desire,  on  the  part 
of  Scott  to  infiict  personal  Injury  upon  Ryan, 
and,  if  at  the  time  of  the  homicide  Ryan  had 
reasonable  cause  to  believe  and  did  believe 
that  such  Jealousy  existed,  such  belief  would 
be  relevant  evidence  upon  the  question  wheth- 
er not  he  really  apprehended  danger  from 
Scott  and  In  good  faith  struck  the  deadly 
blows  in  self-defense.  Even  if  Ryan  was  un- 
aware of  such  Jealousy,  or  did  not  believe  it 
existed,  the  fact  that  Scott  was  Jealous  of 
blm,  if  true,  would  tend  in  some  degree  to 
show  that  Scott  was  the  aggressor  In  tbe 
fatal  encounter.  In  rebuttal,  over  the  objec- 
tion and  exception  of  tbe  defendant,  tbe  court 
allowed  the  wife  of  Scott  to  testify  that,  so 
far  as  she  knew,  Scott  had  never  had,  or  pre- 
tended to  have,  any  Jealousy  of  Ryan.  This 
ruling  is  assigned  as  error.  It  is  claimed  that 
the  testimony  was  technically  incompetent, 
that  the  state  of  mind  of  one  person  cannot 
be  proven  by  the  opinion  of  another,  however 
intimate,  except  in  the  single  Instance  of 
mental  sanity  or  insanity.  Whether  this  be 
so  or  not,  we  are  of  tbe  opinion  that  tbe  tes- 
timony was  not  substantially  prejudicial. 
Strictly  speaking,  It  was  not  In  rebuttal  of 
any  fact  which  the  defendant  claimed  to  exist 
or  sought  to  prove  in  his  defense.  It  did  not 
tend  to  disprove  the  threat  made  by  Scott  to 
Ryan  that  be  would  "cut  bis  guts  out";  and 
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It  was  not  offered  for  tbat  irarpose.  Byan 
aid  not  testify  that  8cott  was,  In  fact,  jeal- 
oas.  He  said,  in  effect,  that  on  the  let  of 
April,  when  he  made  the  threat,  he  then 
thought  that  Scott  was  jealous  of  him,  but 
that  he  had  changed  his  mind  a  little  In  that 
respect;  thus,  in  effect,  stating  his  opinion 
that  there  was  no  jealousy.  Nor  did  Ryan 
testify  that  at  the  time  of  the  homicide  he 
Btlll  believed  that  Scott  was  jealous  of  him, 
or  that  he  then  acted  in  that  belief.  He  made 
no  such  claim.  So  far  as  the  evidence  In  de- 
fense was  concerned,  therefore,  there  was  nc 
substantial  proof  of  jealousy  on  the  part  of 
Scott  at  the  time  he  was  kllied,  and  no  proof 
at  all  that  Ryan  then  supposed  that  Scott  was 
moved  by  jealous  rage.  Such  facts  are  not 
to  be  presumed  In  favor  of  the  defendant; 
and,  as  the  testimony  of  Mrs.  Scott  could  do 
no  more  than  disprove  against  defendant  a 
fact  which  could  not  be  presumed  in  his 
favor  and  which  was  not  proven,  nor,  In 
truth,  claimed  by  him  to  exist,  it  was,  at 
most,  merely  technical  error  and  could  do  no 
Injury. 

During  the  examination  of  the  jurors  Im- 
paneled to  try  the  case,  three  of  them  gave 
contradictory  answers  to  repeated  questions 
put  to  them  upon  the  subject  of  their  ability 
to  disregard  opinions  as  to  the  defendant's 
gnllt  which  they  had  formed  from  newspaper 
reports  and  public  rumor,  and  from  the  fact 
that  he  had  been  held  for  trial,  and  to  decide 
the  case  upon  the  evidence  alone.  Many  per- 
sons, competent  as  jurors,  have  not  given 
much  attention  to  such  subjects,  are  inex- 
perienced as  witnesses,  and  are  unable  read- 
ily to  comprehend  the  force  and  effect  of  the 
language  in  which  such  questions  are  couch- 
ed, and  they  generally  answer  without  re- 
flection as  to  the  effect  of  their  own  words. 
Such  contradictions  are  by  no  means  infre- 
quent. If,  Indeed,  they  are  not  the  rule,  rath- 
er than  the  exception.  The  trial  court  must 
decide  which  of  the  answers  most  truly  shows 
the  juror's  mind.  It  should,  of  course,  be 
liberal  in  giving  the  defendant  and  the  people 
the  benefit  of  any  doubts  that  may  arise  as 
to  the  fairness  of  the  juror  and  his  ability  to 
lay  aside  preconceived  impressions  and  should 
excuse  the  Juror  if  such  doubt  Is  created. 
But,  where  there  are  such  contradictions,  Its 
decision  is  binding  upon  this  court.  People 
V.  Predericl£S,  106  Cal.  550,  39  Pac  944;  Peo- 
ple v.  Staples,  149  Cal.  405,  86  Pac.  895;  Peo- 
ple V.  Ochoa,  142  Cal.  274,  75  Pac.  847;  Peo- 
ple V.  Flannelly,  128  Cal.  86,  60  Pac  670; 
People  T.  Evans,  124  Cal.  210,  56  Pac.  1024; 
People  v.  Owens,  123  Cal.  487,  56  Pac.  251; 
People  V.  Scott,  123  Cal.  435,  56  Pac.  102. 

There  was  no  error  In  refusing  to  allow  the 
witness  Potts  to  be  recalled  after  the  close 
of  the  evidence  in  rebuttal  to  further  explain 
parts  of  his  testimony  at  the  preliminary 
examination,  which  had  been  Introduced  In 
rebuttal.  In  his  previous  examination  he 
bad  admitted  the  giving  of  the  testimony  on 


the  former  occasion,  snbstantlany  as  proven, 
and  liad  been  given  ample  opportunity  to 
explain,  and  had  explained  in  his  own  way, 
such  trivial  discrepancies  as  had  been  disclos- 
ed. It  was  not  claimed  that  any  additional 
explanations  could  be  given,  and  the  Incon- 
sistencies were  of  no  importance. 

The  question  put  to  defendant's  witn«» 
Cooksey,  on  cross-examination.  Inquired  con- 
cerning a  remark  Imputed  to  hhn  which  tend- 
ed to  show  ill  will  of  the  witness  towards 
deceased,  and  it  was  competent  for  impeach- 
ment Hence  it  was  proper,  in  rebuttal,  to 
prove  that  he  made  the  statement  as  im- 
puted to  him  In  the  question. 

This  ranbraces  all  the  questions  discussed 
by  the  defendant's  counsel.  We  find  no  prej- 
udicial error  In  the  record. 

The  judgment  and  order  are  affirmed. 

We  concur:  ANGELLOTTI,  J. ;  SLOSS, 
J.;  LORIGAN,  J.;  McFARI,AND,  J.;  HEN- 
SHAW,  J. 

(lS2Cal.  357) 
O'KEILL  V.  THOMAS  DAT  CO.     (S.  F. 

3,870.) 

(Supreme  Court  of  CaUfomia.    Nov.  29.  1907.) 

1.  M.^STER    AND    SERTAWT— IfAOTER'S    LtABIIt 

ITY    FOB    Injuries— OoiiTBiBOTOBT    Neou- 

OENCB    OF    SEBVANX— SlTFFIClENCy    OF    EVI- 
DENCE. 

In  an  action  by  a  minor  for  the  crashing 
of  his  fingers  by  the  falling  of  a  stamp  with 
which  he  was  working,  evidence  examined,  and 
held  insufficient  to  impute  contributory  negli- 
gence to  plaintiff  because  he  followed  one  of  two 
contradictory  instrnctions  as  to  tte  method  of 
doing  the  work. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig- 
vol.  34,  Master  and  Servant,  §  904.] 

2.  Tbial  — Veboict— Disbkoabd  of  Ebbone- 
ous  Instbuctions. 

TSTiere  an  instruction  is  given  embodving 
only  a  part  of  the  facts  and  charging  that,  if 
such  facts  existed,  plaintiff  could  not  recover,  a 
verJict  for  plaintiff  is  not  erroneous  as  against 
the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  (  700.1 

3.  CoNSTironONAi.  Law  —  Due  Pbocess  of- 
Law  —  Contempt  —  Puntshment  —  Statu- 
TOBT  Pbovisionb— Stbikino  Out  Answeb. 

Under  Code  Civ.  Proc  S  1901,  providing 
that  if  a  party  refuse  to  testify  or  depose,  his 
complaint  or  answer  may  be  stricken  out,  it  is 
improper  to  deprive  a  defendant  for  his  refusal 
to  depose  before  a  notary,  of  his  right  to  de- 
fend, and,  by  striking  out  his  answer,  compel 
him  to  submit  to  a  judgment  without  a  hearing 
upon  the  merits,  since  such  action  would  be  de- 
priving him  of  his  property  without  due  process 
of  law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  i  730.] 

4.  Sams. 

Under  Code  Civ.  Proc.  |  1991,  providing 
that  if  a  party  refuse  to  testify  or  depose,  he 
may  be  punished  for  contempt  and  his  com- 
plaint or  answer  stricken  out  a  plaintiff's  re- 
fusal to  depose  before  a  notary  is  a  contempt 
and  punishable  as  such,  since  a  plaintiff  who 
invokes  a  court's  aid  must  submit  himself  to  all 
legitimate  orders  and  processes,  but  his  com- 
plaint may  not  be  stricken  out  for  such  refusal 
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until  be  has  been  adjudged  guilty  of  the  con- 
tempt. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  10,  Constitutional  Ijaw,  S  739.] 
S.  Triai^-Ahoument  and  Oonditct  of  Oottm- 

BEi/— Wtthdbawai.  or  Cosbkction  ot  Ob- 

JECTIONABLE   MATTEB. 

In  an  action  for  personal  injuries,  plain- 
tifTs  counsel  nsked  a  juror  whether  he  had  ever 
■obtained  an  insurance  policy  from  the  Employ- 
•ers'  Liability  Association  of  London.  Upon  de- 
fendant's objection,  plaintiff's  counsel  remarked 
that  he  asked  the  question  to  determine  the  state 
of  mind  of  the  juror;  it  being  understood  that 
defendant  had  taken  out  insurance  in  such  com- 
pany. The  objection  was  overruled,  but  the 
<luestion  was  subsequently  withdrawn,  and  none 
other  of  the  kind  repeated.  Held,  that  such  con- 
■duct  and  procedure  was  not  reversible  error. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Frank 
U.  Kerrigan,  Judge. 

Action  by  Edward  J.  O'Neill,  by  his  guard- 
Ian  ad  litem,  William  J.  O'Neill,  against  the 
Thomas  Day  Company.  From  a  judgment 
for  plaintiff  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Van  Ness  &  Redman  and  T.  O.  Van  Ness, 
for  appellant  Sullivan  &  Sullivan  and  Theo. 
J.  Roche,  for  respondent. 

HENSHAW,  J.  This  is  an  action  by  an 
employe  of  defendant  to  recover  damages  for 
personal  injuries  caused  by  the  alleged  neg- 
ligence of  the  defendant.  The  cause  was 
tried  before  a  jury,  which  rendered  a  verdict 
In  favor  of  plaintiff  for  $3,000.  From  the 
judgment  following  this  verdict  and  from  the 
order  denying  its  motion  for  a  new  trial,  de- 
fendant apiJcals. 

The  complaint  alleged  that  plaintiff,  who 
•was  a  minor  about  16  years  of  age,  was  set  to 
work  upon  a  certain  stamping  machine  with- 
out adequate  or  any  instruction  as  to  the  use 
of  the  machine,  without  being  informed  that 
the  machine  was  defective  and  Imperfect, 
dangerous,  and  unsafe,  and  without  knowl- 
edge that  the  machine  and  appliances  used 
in  operating  it  were  dangerous.  It  is  shown 
In  evidence  that  the  machine  was  operated  by 
placing  a  foot  upon  the  treadle,  which  caus- 
ed the  stamp  to  descend.  If  the  foot  was  al- 
lowed to  remain  a  moment  too  long  upon 
the  treadle  the  stamp  rose  and  descended 
again;  the  foreman  of  the  shop  testifying 
that  this  had  happened  to  him  through  his 
Inadvertence  and  forgetfulness  In  allowing 
his  foot  to  remain  too  long  upon  the  treadle. 
It  was  also  In  evidence  that  from  time  to 
time  the  machine  would  get  out  of  order,  and 
the  stamp  would  descend  when  the  treadle 
had  not  been  moved  at  all.  The  plaintiff 
testified  that  this  actually  occurred  upon  the 
afternoon  when  he  was  first  called  upon  to 
operate  the  machine.  Upon  the  first  after- 
noon his  duty  consisted  in  slipping  flat  cir- 
cular disks  upon  the  die  of  the  machine,  and 
the  stamp  descending  pressed  them  into  "can- 
opies'' In  shape  like  a  flat-brimmed  sugar-loaf 
hat    This  had  been  the  boy's  occupation  up- 


on the  afternoon  of  one  day.  The  next  morn- 
ing he  was  engaged  In  the  second  process  In 
the  manufacture  of  these  canopies.  Here  the 
die  and  stamp  were  changed  somewhat,  and 
the  stamp  descending  pressed  out  the  rim  of 
the  canopy.  While  engaged  in  this  work,  the 
stamp  descended  and  crushed  three  of  his 
fingers,  necessitating  amputation. 

Appellant  most  strongly  insists  that  the 
evidence  of  plaintiff  himself  shows  that  ho 
was  guilty  of  contributory  negligence  so  as 
to  bar  his  right  of  recovery.  Herein  the  con- 
tention is  that  it  is  established  by  plaintiff 
himself,  by  Bechtel,  the  foreman  of  the  shop, 
who  gave  plaintiff  instructions  as  to  the  nse 
of  the  machine,  and  by  Mulligan,  a  witness 
called  for  plaintiff,  that  the  plaintiff  bad 
been  frequently  warned  against  placing  his 
fingers  under  the  stamp  in  adjusting  the 
disks  or  canopies,  that  as  plaintiff  must  have 
disobeyed  these  instructions,  or  otherwise  his 
fingers  could  not  have  been  crushed,  the  case 
Is  one  where  the  contributory  negligence  of 
the  plaintiff  Is  conclusively  established  by 
the  uncontradicted  facts.  Were  this  all  of 
the  evidence  upon  the  matter,  appellant's 
contention  would  be  unanswerable.  But 
the  record  discloses  that  the  proposition  is 
not  so  simple  as  this  statement  of  it  would 
indicate.  Thus  the  foreman,  Bechtel,  testi- 
fied: "I  got  a  die  In  it  and  I  put  it  in  the 
press,  and  then  I  told  the  boy:  'Now,  come 
on,  my  boy.  I  got  a  nice  Job  for  you.  I  will 
show  you  the  way  to  do  it  Watch  me.'  I 
sat  down  at  the  press  myself,  started  the 
machine,  and  I  made  some  of  these  shells. 
Then  I  got  up  from  the  chair,  and  I  tell  the 
boy :  'Now,  sit  down  and  do  the  same  way  I 
show  you  before.'  I  said :  'Boy,  now  watch 
me ;  watch  and  see  the  way  I  do  that  work.' " 
Here,  then,  was  a  direction  to  the  boy  to  do 
the  work  as  the  foreman  himself  was  doing 
it  As  to  the  method  employed  by  the  fore- 
man, which  was  to  serve  as  Instruction  for 
the  boy,  the  testimony  of  the  plaintiff  Is: 
"He  showed  me  how  to  put  It  in  the  die.  He 
put  it  in  with  bis  fingers.  If  you  drop  them 
in,  they  get  crooked.  He  took  them  in  his 
hand,  and  slipped  them  In  the  die,  and  told 
me  that  was  the  way  to  do  it  He  put  the 
whole  of  his  fingers  under  the  punch  to 
straighten  the  cup.  He  put  below  the  second 
joint  of  his  fingers  under  the  punch.  Then 
he  put  the  cup  in  the  die.  Most  every  time 
he  put  it  in  with  his  fingers  under  the  punch. 
When  it  tilted,  he  would  put  the  fingers  of 
his  hand  in  the  die  under  the  punch  and 
straighten  them  out  •  •  *  The  opera- 
tion, according  to  my  ideas,  would  be  that  he 
would  take  his  foot  off  the  treadle.  Then  he 
would  take  one  of  those  cups  and  push  it  in 
with  his  fingers  under  the  punch,  and  then 
he  would  take  his  fingers  out,  and  then  he 
would  put  his  foot  back  on  the  treadle  and 
then  punch  that  cup  down.  *  •  *  He  did 
not  on  any  occasion  tilt  it  Straight  from  the 
outside,  nor  did  he  tell  me  that  when  you 
tilted  it  in  you  were  to  touch  it  from  tho 
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outside."  Turther  the  plaintiff  testifies: 
"He  told  me  'to  get  the  cups  in  the  die ;  you 
put  your  fingers  In.'  He  said :  'Look  out  for 
your  fingers  or  you  will  get  them  cut  off.' 
But  you  could  not  get  the  cups  In  any  other 
way  than  to  get  your  fingers  In."  The  wit- 
ness Mulligan  also  testifies  as  to  the  fore- 
man's demonstration  of  the  method  to  be 
employed :  "I  saw  Mr.  Bechtel  show  plain- 
tiff how  to  put  in  the  cup  in  case  It  got  tilted. 
*  •  *  Some  of  the  time  I  saw  Mr.  Bechtel 
put  his  finger  In  between  the  punch  and  the 
die  when  he  was  showing  the  plaintiff."  It 
appears,  then,  that  from  the  foreman  the 
boy  received  conflicting  and  contradictory 
Instructions,  the  one  verbal,  not  to  put  his 
fingers  under  the  stamp,  the  other  physical 
by  way  of  demonstration,  coupled  with  direc- 
tions that  the  method  shown  him  was  the 
method  which  he  was  to  adopt  By  this 
method  he  was  to  place  his  fingers  under  the 
stamp  In  adjusting  the  disks  and  cups,  and, 
according  to  the  plalntlfTs  own  testimony,  he 
knew  no  other  way  of  adjusting  them.  In 
this  condition  of  the  evidence,  contributory 
negligence  as  matter  of  law  may  not  be  Im- 
puted to  a  minor  plaintiff  because  he  follows 
one  or  another  of  two  confilcting  and  con- 
tradictory Instructions  as  to  the  method  which 
be  is  to  employ  in  doing  his  work. 

It  Is  next  contended  that,  under  the  in- 
struction given  by  the  court  upon  the  sub- 
ject of  contributory  negligence,  the  verdict  is 
against  law.  That  instruction  la  as  follows: 
"If  you  believe  the  statement  of  the  plaintiff 
that  on  the  afternoon  that  he  was  put  to 
work  the  punch  did  on  one  occasion  come 
down  at  the  time  plalntilTs  foot  was  not  up- 
on the  treadle,  and  the  plaintiff  at  that  time 
escaped  having  his  fingers  crushed  by  reason 
of  this  unexpected  coming  down  of  the  punch, 
and  further  find  that  the  plaintiff,  in  operat- 
ing the  machine  thereafter  and  up  to  the 
time  of  the  accident  of  which  he  complains, 
was  nervous  because  of  fear  that  the  punch 
would  again.  In  like  manner,  come  down 
when  his  foot  was  not  upon  the  treadle,  and 
that,  knowing  and  feeling  this,  and  knowing 
and  understanding  that  the  punch  might 
come  down  while  his  fingers  were  under  the 
punch,  plaintiff  did  not,  notwithstanding  such 
knowledge,  nervousness,  and  fear,  refrain 
from  calling  the  attention  of  the  foreman  to 
the  fact  that  the  punch  had  acted  in  the  man- 
ner It  had,  and  placed  his  fingers  in  such 
position  that  the  coming  down  of  the  punch 
in  like  manner  would  strike  and  injure  them, 
and  that  the  punch  then  again  came  down 
without  platntifTs  foot  being  upon  the  pedal, 
and  Injured  them  to  the  extent  that  they 
were  injured,  then,  and  in  that  case,  plaintiff 
was  guilty  of  contributory  negligence,  and 
your  verdict,  if  you  find  the  facts  to  be  as 
above  stated,  should  be  in  favor  of  the  de- 
fendant." It  may  not  be  denied  that  if  this 
instruction  is  to  be  considered  the  law  of 
the  case,  to  the  extent  that  an  observance  of 
Its  directions  was  compulsory  upon  the  jury, 


the  verdict  was  against  law  and  should  nec- 
essarily have  been  for  the  defendant,  because 
the  instruction  enumerated  certain  facts,  and 
told  the  jury  that,  if  they  found  those  facts 
to  exist,  plaintiff  was  guilty  of  contributory 
negligence.  Those  facts  indisputably  did  ex- 
ist; that  is  to  say,  the  boy  was  nervous,  he 
had  been  warned  against  placing  his  fingers 
under  the  punch,  and,  notwithstanding  sncb 
knowledge,  nervousness,  and  fear,  he  did  re- 
frain from  calling  the  attention  of  the  fore- 
man to  the  fact  that  the  punch  bad  once  be- 
fore descended  while  bis  foot  was  not  upon  the 
treadle,  and  he  did,  in  fact,  place  his  fingers 
under  the  punch  so  that  tliey  were  crushed. 
But  from  what  has  previously  been  said  Id 
reference  to  the  contradictory  directions  giv- 
en by  the  foreman,  it  is  apparent  that  the 
instruction  given  by  the  court  was  Itself  er- 
roneous in  point  of  law,  because,  under  the 
evidence,  the  facts  enumerated  in  the  instruc- 
tion were  not  In  and  of  themselves  sufficient 
to  convict  the  plaintiff  of  contributory  negli- 
gence. All  consideration  of  the  conflicting 
directions  given  to  the  plaintiff  was  eliminat- 
ed. But  it  is  urged  under  the  authority  of 
Emerson  v.  Santa  Clara  County,  40  Cal.  543. 
that,  even  though  the  instruction  be  errone- 
ous, nevertheless,  for  the  guidance  and  direc- 
tion of  the  jury,  it  became  their  law,  and 
their  failure  to  observe  and  follow  It  was 
error  calling  for  a  reversal  of  the  case.  Such 
unquestionably  was  the  rule  laid  down  in 
the  Emerson  Case;  but  It  is  a  rule  which 
has  long  ceased  to  commend  itself  to  this 
court,  and.  Indeed,  has  been  distinctly  dis- 
credited and  overruled  (Altoona  Q.  M.  Co.  v. 
Integral  Q.  M.  Co.,  114  Cal.  104,  45  Pac.  1047 ; 
Edwards  v.  Wagner,  121  Cal.  376,  53  Pac 
821),  and  the  rule  now  Is  that,  while  the  jury 
should  conform  to  the  Instructions  of  the 
court  upon  matters  of  law,  if  It  appear  to 
the  appellate  tribunal  that  an  Instruction 
was  erroneous,  it  will  not  disregard  a  ver- 
dict contrary  to  such  erroneous  instruction. 
This,  It  may  be  added,  is  the  general  rule, 
as  it  certainly  is  a  wise  and  just  one.  See 
Armstrong's  Administrator  v.  Keith,  3  J.  J. 
Marsh.  (Ky.)  153,  20  Am.  Dec.  131,  and  note. 
Plaintiff,  regularly  subpoenaed  by  defend- 
ant for  the  taking  of  his  deposition  before  a 
notary,  appeared,  and  under  advice  and  in- 
struction of  his  attorney  refused  to  answer 
pertinent  and  material  questions  propounded 
to  him.  Defendant's  attorney  moved  the 
court,  under  section  1991,  Code  Civ.  Proc, 
to  strike  out  his  complaint,  and  the  motion 
was  denied.  Thereafter,  and  when  the  ju- 
ry had  been  Impaneled,  the  defendant's  coun- 
sel objected  to  the  case  proceeding,  and  to 
evidence  being  taken  while  plaintiff  was  In 
contempt  for  refusing  to  answer  the  ques- 
tions propounded  to  him  upon  his  deposition. 
The  court  overruled  the  objection.  At  the 
time  these  proceedings  were  had,  the  law 
stood  as  expounded  in  Lczlnsky  v.  Superior 
Court,  72  Cal.  610,  14  Pac.  104,  and  was  to 
the  effect  that  such  a  refusal 
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not  pnnlshable  as  a  contempt  of  court  It 
had  also  been  declared  that  the  proTlslcMi  of 
section  1901  of  the  Code  of  Civil  Procedure, 
authorizing  the  court  to  strike  out  the  an- 
swer of  a  recalcitrant  defendant.  If  employ- 
ed, would  be  to  deprive  such  a  party,  hal- 
ed Into  court  without  his  consent,  of  his 
property  without  due  process  of  law.  Foley 
v.  Foley.  120  Cal.  33,  52  Pac.  122,  65  Am. 
St  Rep.  147.  Under  the  ruling  aa  it  then 
stood  In  the  Lezinsky  Case,  the  attorneys  for 
defendant  were  justified  for  their  failure 
to  ask  the  court  to  proceed  against  plaintiff 
in  contempt  That  case  has  since  been  dis- 
tinctly overruled  In  Bums  v.  Superior  Court 
140  Cai.  1,  78  Pac.  697,  and  it  is  declared 
that  Bucb  conduct  is  a  contempt  and  punish- 
able as  such.  Upon  the  other  hand,  the  sit- 
ontion  of  a  plaintiff  and  of  a  defendant  are 
vitally  different  bo  far  as  concerns  the  op- 
eration of  section  1991,  Code  Civ.  Proc. 
Plaintiff  Is  always  a  voluntary  actor  before 
a  court  A  defendant  Is  always  under  com- 
pulsion. The  plaintiff  is  always  seeking  af- 
firmative relief  at  the  hands  of  the  court. 
The  defendant  is  merely  contesting  plaintiff's 
right  to  such  relief.  While,  therefore,  it  is 
improper,  under  such  circumstances,  to  de- 
prive a  defendant  of  the  right  to  make  bis 
showing  as  to  the  matter  urged  against  him, 
and,  by  striking  out  his  answer,  to  compel 
bim  to  submit  to  a  Judgment  without  a  hear- 
ing upon  the  merits,  the  case  of  a  plaintiff 
Is  far  different  He  is  seeking  the  court's 
aid,  and  it  is  manifestly  just  and  proper 
that  in  invoking  that  aid,  he  should  submit 
himself  to  all  legitimate  orders  and  process- 
es. And  certainly  no  plaintiff  can,  with  right 
or  reason,  ask  the  aid  and  assistance  of  a 
court  in  hearing  his  demands,  while  he 
stands  In  an  attitude  of  contempt  to  its  legal 
orders  and  processes.  Section  1891  of  the 
Code  of  Civil  Procedure  declares  as  to  such 
a  plaintiff  that  bis  contumellousness  may  be 
punished  as  a  contempt  and  bis  complaint 
may  he  stricken  out  By  analysis,  this  sec- 
tion manifestly  requires  that  before  a  plain- 
tiff is  punished  be  must  lie  adjudged  guilty 
of  contempt  To  such  a  judgment  tar  a  con- 
tempt, committed  out  of  the  immediate  pres- 
ence of  the  court  a  citation  and  showing 
Is  necessary.  The  court  having  found  the 
contempt  must  punish  the  plaintiff  for  it, 
and  In  a  proper  case  that  punishment  may 
take  the  form  of  a  rale  striking  out  bis  com- 
plaint A  certain  discretion  is  vested  In  the 
court  in  this  regard,  but  it  is  not  a  discre- 
tion which  would  permit  the  court  in  one 
case  and  under  a  given  state  of  facts  to 
strike  out  the  complaint,  and  in  another  case 
and  nnder  an  identical  state  of  facts  to  le- 
fuse  to  strike  it  out  If  the  plaintiff  upon 
being  adjudged  guilty  of  contempt  should 
express  his  willingness  to  obey  further  or- 
ders of  the  court  and  to  answer  the  ques- 
tions propounded  to  him,  clearly  whatever 
other  punishment  might  be  awarded  against 
him  for  bis  contempt  that  of  striking  out  his 


complaint  would  be  altogether  too  severe. 
But,  upon  the  other  hand,  if  the  plaintiff  re- 
main obdurate  and  contumacious,  it  wonld 
not  only  be  the  right  but  as  well  the  duty, 
of  the  court  to  refuse  to  proceed  with  his 
litigation  further,  and  to  evidence  its  refusal 
by  ordering  the  pleading  stricken  from  the 
flies.  Such,  we  take  it  Is  the  plain  meanlug 
of  section  1901.  But  in  every  case  It  will 
be  noted  that  before  any  punishment  may 
be  awarded,  the  party  must  be  adjudged  In 
contempt.  No  such  judgment  was  rendered 
against  this  plaintiff,  and  for  that  reason, 
as  the  penalties  which  defendant  asked  are 
imposable  only  after  the  party  Is  found  to 
be  in  contempt  the  court  was  warranted  )n 
its  refusal  to  grant  defendant's  motl(«B. 

Misconduct  upon  the  part  of  plalntlfTs  at- 
torneys is  charged.  This  misconduct  consist- 
ed In  asking  a  Juror  whether  at  any  time  he 
ever  obtained  from  the  Employers'  Iilablli- 
ty  Association  of  London  a  policy  of  Insur- 
ance. To  this  question  objection  was  made 
upon  the  ground  that  it  was  Irrelevant  In- 
competent immaterial,  and  Improper.  In 
presenting  the  matter  to  the  court  the  at- 
torney for  the  plaintiff  stated  that  be  bad 
a  right  upon  the  examination  of  jurors,  to 
ascertain  whether  a  juror  had  at  any  time 
been  interested  in  policies  of  Insurance  Is- 
sued by  that  company,  so  as  to  enable  blm 
to  determine  the  state  of  mind  of  the  Ju- 
ror, and  to  assist  him  in  determining  wheth- 
er to  exercise  a  peremptory  challenge;  it  ap- 
pearing or  being  understood  that  defendant 
had  taken  out  insurance  In  this  company. 
The  objectlcm  was  overruled  by  the  conrt 
but  the  question  was  subsequently  with- 
drawn, and  no  other  question  of  the  kind 
was  repeated.  There  was  nothing  in  this  to 
demand  a  reversal  and  retrial  of  the  case. 
The  same  drcumstances  appeared  in  Russell 
V.  Pacific  Can  Co..  118  Cal.  527,  48  Pac.  610, 
where  the  identical  objection  was  presented, 
and  It  was  there  declared  as  above. 

For  the  foregoing  reasons,  the  judgment 
and  order  appealed  from  are  affirmed. 

We  concur:  SHAW,  X;  ANGELLOTXI, 
J.:   L0RI6AN,  J.;   McFABLAND,  J. 


1st  Cal.  311 
CLOUGH  V.  DUFFI  et  al.    (S.  F.  4,846.) 
(Supreme  Court  of  California.    Nov.  20,  1907.) 
MunioiPAi.  CoBPOBATioNs— Public  Iufbove- 

MBNTB  —  CONFOBUITY        TO        PbEI.I3(INA.BY 

Plans. 

The  board  of  supervisors  of  the  city  and 
county  of  San  Francisco,  contemplating  the  Bub- 
mission  to  the  voters  of  a  proposal  for  the  is- 
suance of  bonds  for  the  improvement  of  accepted 
streets,  by  ordinance,  directed  the  board  of  pub- 
lic works,  through  the  city  engineer,  to  file  with 
the  supervisors  plans  and  estimates  of  the  cost. 
The  board  obtained  from  the  city  engineer,  and 
filed  with  the  supervisors,  a  report  of  plans  and 
estimates  for  improvements  on  S.  street  at  only 
three  points.  Tliereafter,  the  supervisors  passed 
an  ordinance  for  an  election  for  the  issuance  of 
bonds  for  the  improvement  of  accepted  streets  in 

Digitized  byCjOOQlC 


860 


82  PACIFIC  REPORTEE. 


(CaL 


accordance  with  the  plans  and  estimates  of  the 
city  engineer.  Subsequently,  the  supervisors 
passed  an  ordinance  giving  notice  of  a  special 
election,  which  ordinance  referred  to  the  ordi- 
nance theretofore  passed,  but  also  to  the  prop- 
osition as  one  for  the  issuance  of  bonds  for  the 
improvement  of  accepted  streets.  Tlie  city  char- 
ter does  not  require  the  supervisors,  before  sul)- 
mitting  a  proposal  for  a  bonded  debt,  to  obtain 
plans  of  the  city  engineer.  Held,  in  an  action 
to  enjoin  the  improvement  of  a  part  of  S.  street, 
other  than  that  as  to  which  there  were  plans 
and  estimates  in  the  engineer's  report,  that  the 
board  of  supervisors,  in  determining  what  im- 
provements were  required  on  S.  street,  were  not 
limited  to  improvements  at  points  mentioned  in 
the  engineer's  report,  but  that  the  fund  produced 
by  the  sale  of  bonds  was  applicable  by  them  to 
the  improvement  of  other  points  on  that  street. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  William 
P.  Lawlor,  Judge. 

Action  for  injunction  by  George  A.  Clough 
against  George  F.  Duffy  and  others,  consti- 
tuting the  board  of  public  works  of  the  city 
and  coimty  of  San  Francisco  and  another. 
From  an  order  denying  an  Injunction,  plain- 
tiff appeals.    AfSrmed. 

Gray  &  Cooper,  for  appellant  Wm.  G. 
Burke,  City  Atty.,  A.  S.  Newburgh,  Asst.  City 
Atty.,  and  Wm.  T.  Kearney,  for  respondents. 

McFARLAND,  J.  This  action  was  brought 
In  the  superior  court  of  the  city  and  county 
of  San  Francisco  to  obtain  a  writ  of  In- 
Jtmctlon  enjoining  the  defendants  Duffy,  Al- 
geltinger,  and  Eagan,  constituting  the  board 
of  public  works  of  said  city  and  county,  and 
defendant  the  Barber  Asphalt  Paving  Com- 
pany, a  corporation,  from  carrying  out  a  cer- 
tain contract  entered  Into  between  said  par- 
ties for  Improving  Sutter  street,  an  accept- 
ed street  In  said  city  and  county,  from  the 
eastern  line  of  Van  Ness  avenue  to  the  west- 
em  line  of  Sansome  street.  S.  W.  Horton, 
as  auditor  of  said  city  and  county,  and 
Charles  A.  Bantel,  as  treasurer,  are  also 
made  parties  defendant;  and  It  Is  sought 
to  enjoin  the  former  from  approving  any 
demand  of  said  asphalt  company  under  said 
contract  upon  any  city  fund  produced  by  the 
sale  of  certain  bonds,  ond  to  enjoin  the  treas- 
urer from  paying  any  of  the  funds  so  pro- 
duced to  said  asphalt  company  upon  said 
contract  Upon  the  final  hearing  the  su- 
perior court  made  an  order  denying  said  In- 
junction, and  from  this  order  plaintiff  ap- 
peals. 

On  the  29th  day  of  September,  19<H,  at  a 
special  election  held  in  said  city  and  county, 
there  was  duly  submitted  to  the  qualified 
electors  thereof  the  proposition  to  Incur  cer- 
tain bonded  debts  for  several  municipal  pur- 
poses, and  among  others  to  Incur  a  bonded 
debt  In  the  amount  of  $1,621,000  for  the  re- 
pairing and  improvements  of  accepted  streets 
of  said  city  and  county.  This  proposition 
was  carried  at  the  special  election  by  the 
vote  of  more  than  two-thirds  of  the  voters; 
and  afterwards  the  said  bonds  were  duly 
issued,  and  of  said  bonds  there  were  duly 


sold  sufficient  to  produce  more  than  $75,000 
for  the  purpose  of  repairing  and  improving 
said  acc^ted  streets,  and  said  amount  was 
paid  Into  the  treasury  of  said  city  and  coun- 
ty. Afterwards,  on  April  8,  1907,  the  board 
of  supervisors,  upon  the  recommendation  of 
the  board  of  public  works,  passed  an  ordi- 
nance ordering  the  Improvement  of  Sutter 
street  from  Van  Ness  avenue  to  Sansome 
street  under  the  supervision  of  the  board 
of  public  works,  and  in  accordance  with 
plans  and  specifications  filed  by  the  board 
and  approved  by  the  board  of  supervisors, 
and  appropriating  $75,000  for  the  purpose. 
In  pursuance  of  said  ordinance,  the  board 
of  public  works,  after  due  advertisement  and 
notice  for  sealed  proposals,  entered  Into  the 
contract  with  the  asphalt  company,  which  is 
here  sought  to  be  enjoined.  It  Is  admitted 
that  all  of  the  proceedings,  Including  the  spe- 
cial election,  leading  up  to  this  contract  were 
regular  and  legal;  and  the  only  point  made 
by  appellant  Is  that  the  fund  produced  by 
the  sale  of  said  bonds  Is  not  applicable  to 
the  payment  of  any  demand  arising,  or  which 
may  arise,  out  of  said  contract 

The  above  point  of  appellant  is  based  ou 
the  contention  that  the  purposes  of  the  said 
bond  issue  are  not  general — that  is,  do  not 
include  generally  the  improvement  of  accept- 
ed streets — but  are  confined,  so  far  as  Sutter 
street  Is  concerned,  to  certain  parts  of  that 
street  mentioned  in  Ordinance  916,  and  there- 
fore do  not  include  any  of  that  part  of  said 
street  lying  between  Van  Ness  avenue  and 
Sansome  street  which  are  not  mentioned  In 
said  ordinance. 

It  seems  that  when  the  board  of  super- 
visors were  contemplating  the  submission  to 
the  voters  tlie  proposals  for  the  Issuance  of 
bonds  for  various  muulclpal  purposes,  in- 
cluding the  Improvement  of  accepted  streets, 
they  directed  by  Ordinance  No.  702  the  board 
of  public  works,  through  the  city  engineer, 
to  procure  and  file  with  the  supervisors  plans 
and  estimates  of  the  cost  of  repairing  and 
Improving  the  accepted  streets  of  the  city 
and  county.  In  pursuance  of  this  direction 
the  board  of  public  worlra  obtained  from  the 
city  engineer,  and  filed  with  the  supervisors, 
a  i-eport  of  plans  and  estimates  of  the  cost 
of  repairing  and  Improving  said  streets.  In 
this  report  there  were  plans  and  estimates 
for  Improvements  on  Sutter  street  at  only 
three  points — at  Hyde  street  at  Taylor  street 
and  at  the  crossing  of  Larkln  street;  but 
this  report  contained  nothing  as  to  the  im- 
provement of  Sutter  street  continuously  from 
Van  Ness  to  Sansome.  On  August  3,  1903, 
the  board  of  supervisors  passed  Ordinance 
946,  by  which  it  was  ordered  that  an  election 
should  be  held  at  which  the  proposals  should 
be  submitted  to  the  vote  of  the  people  for 
the  Issuance  of  bonds  for  several  specified 
purposes,  and,  among  others,  for  "the  repair 
and  Improvement  of  accepted  streets  of  the 
city  and  county";  and  In  section  2  there 
were  these  words:  "In  accordance  with  th» 
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plans  and  estimates  of  cost  of  the  city  en- 
gineer heretofore  filed  In  the  o£ace  of  the 
board  of  superrisors."  Afterwards  the  board 
of  snperylsors  passed  Ordinance  No.  956  "giv- 
ing notice  of  a  special  election  for  the  pur- 
pose of  submitting  to  the  electors  of  the  city 
and  county  propositions  for  the  construc- 
tion of  a  new  city  hospital,"  and  several 
other  Improvements,  and  including  In  general 
terms  "the  repair  and  Improvement  of  ac- 
cepted streets."  It  Is  true  that  in  one  part 
of  the  ordinance  reference  Is  made  to  Ordi- 
nance 946;  but  when  the  matter  of  the  Im- 
provement of  accepted  streets  Is  again  men- 
tioned the  language  used  Is  as  follows: 
*'Proi)osltlon  to  Incur  a  bonded  debt  of  the 
dty  and  county  of  San  Francisco,  to  the 
amount  of  one  million  six  hundred  and  twen- 
ty-one thousand  dollars  ($1,621,000)  with  in- 
terest at  three  and  one-half  per  cent  per 
auaum,  for  the  purpose  of  repairing  and  Im- 
pi-ovlng  accepted  streets  of  said  city  and 
county." 

We  do  not  think  that  by  the  foregoing 
facts  the  board  of  supervisors,  In  determin- 
ing what  repairs   and   Improvements  were 
required  on  Sutter  street,  were  limited  to  Im- 
provements at  the  few  places  mentioned  In 
said  report  of  the  city  engineer.    There  Is 
nothing  In  the  city  charter  providing  that 
the  board,  before  submitting  a  proposal  for 
a  bonded  debt,  shall  require  plans  and  es- 
timates of  costs  to  be  furnished  by  the  engi- 
neer.   The  plans  and  estimates  of  the  city 
engineer  were  evidently  ordered  by  the  board 
of  supervisors  merely  for  their  Information, 
and  the  better  to  enable  them  to  correctly 
estimate  the  cost  of  the  proposed  Improve- 
ments   of    the    accepted    streets,    and    the 
amount  of  the  bonds  the  proposal  should 
name.    See  Hammond  v.  City  of  San  Lean- 
dro,  135  Cal.  450,  67  Pae.  1092.     The  said 
report  of  the  city  engineer  was  not  in  the 
nature  of  specifications  such  as  are  necessary 
where  a  contract  Is  to  be  let  for  the  doing 
of  a  specific  piece  of  work.    Ordinance  No. 
702  does  not  speak  of  "specifications";    It 
merely   directs  that  the   city  engineer  file 
"plans  and  estimates  of  the  cost  of  repair- 
ing and  Improving  the  accepted  streets  of 
the  city  and  county,  as  provided  In  section  1 
of  this  ordinance,"  and  section  1  Is  merely 
that  "It  Is  hereby  determined  and  declared 
that  the  public  Interests  and  necessity  de- 
mand the  repair  and  improvement  of  the 
accepted  streets  of  the  city  and  county." 
The  power  and  duty  of  estimating  the  amount 
of  the  bonded  debt  necessary,  of  submitting 
a  proposal  to  the  voters,  and  of  using  the 
products  of  the  bonds  for  the  general  pur- 
pose "of  repair  and  Improvement  of  the  ac- 
cepted streets"  rested  with  the  board  of  su- 
pen-Isors,  and  It  could  not  be  shifted  by 
them  to  the  shoulders  of  any  other  person 
or  persons,  although  they  could  call  for  in- 
formation on  the  subject  to  aid  their  judg- 
ment.   We  see  no  law  or  principle  by  which 
they  were  precluded  from  ordering  the  work 


on  Sntter  street,  which  Is  the  subject  of  the 
contract  here  In  question.  The  voters  are 
presumed  to  have  acted  upon  the  notice  of 
submission  of  the  proposal  which  was  gen- 
eral In  Its  character,  and  with  the  under- 
standing that  the  contemplated  bonds  were 
to  be  used  generally  for  the  repair  and  Im- 
I>rovement  of  the  accepted  streets  according 
to  the  discretion  and  direction  of  the  city 
officials  who  had  authority  over  that  matter. 
The  order  appealed  from  is  afiirmed. 

We  concur:    SLOSS,   J.;    LORIGAN,  J.; 
HENSHAW,  J. 


1S3  Cal.  331 
PEOPLE  V.  KAUFFMAN.     (Or.  1,300) 
(Supreme  Court  of  California.    Nov.  29,  1907.) 

1.  CoNSPiRACT  —  Object  of  Cbivinal  Con- 
spiracy—Question FOB  Jdbt. 

Wliethcr  a  criminal  act  by  one  of  the  par- 
ties to  an  unlawful  conspiracy  was  the  ordinary 
and  probable  effect  of  the  common  design,  go  as 
to  hold  other  conspirators  equally  responsible, 
or  whether  it  was  a  fresh  and  independent  prod- 
uct of  the  mind  of  such  party,  making  him  alone 
responsible.  Is  a  question  of  fact  for  the  jury. 

2.  Cbiminal  Law— Appeai/— CoNcmsivKNESs 
OF  Verdict. 

,  y  thci-e  is  any  evidence  to  support  the  Ju- 
ry B  finding  on  a  question,  its  determination  is 
conclusive. 

^,*^?i-^^*?":^**'  '^^^  >"  PO'"*.  oee  Cent.  Dig. 
vol.  15,  Criminal  Law,  }  3075.] 

3.  Same  —  Criminal  Responsibility  —  Per- 
sons Liable— Acts  of  Co-Conspirators. 

_  In  a  prosecution  against  a  party  to  a  con- 
spiracy to  commit  burglary  for  the  shooting  of 
an  officer  by  another  of  the  conspirators  while 
they  were  returning  from  the  scene  of  the  pro- 
posed crime,  where  such  conspiracy  was  still  ex- 
istent at  the  time  of  the  shooting,  defendant  was 
responsible  therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Conspiracy,  §  74.] 

4.  Same- PBOSKCtmoN- SuFFiciEKCT  op  Evi- 
dence. 

In  a  prosecution  against  a  party  to  a  con- 
B^racy  to  commit  burglary  for  the  killing  of  an 
officer  by  another  of  the  conspirators  while  they 
were  returning  from  the  scene  of  the  proposed 
crime,  evidence  examined,  and  held  to  justify 
the  jury  in  finding  that  the  common  design  em- 
braced,_  not  only  the  actual  burglary,  but  the 
protection  of  the  conspirators  from'  arrest  or 
interference  on  their  way  to  and  from  the  scene 
of  the  proposed  crime. 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  Carroll 
Cook,  Judge. 

William  Kauffman  was  convicted  of  mur- 
der in  the  second  degree,  and  he  appeals 
from  an  order  denying  a  new  trial.    Affirmed. 

William  H.  Schooler,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  Lewis  F.  Bylngton, 
DIst  Atty.,  for  the  People. 

SLOSS,  J.  William  Kauffman,  Frank 
Woods,  William  Henderson,  John  Courtney, 
William  B.  Kennedy,  and  Allan  Goucher 
were  by  Indictment  Johitly  charged  with  the 
murder  of  one  Eugene  C.  Robinson.  Upon  a 
separate  trial   Kauffman  was  convicted  of 
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mnrder  In  the  second  degree,  and  be  now  np- 
peals  from  tbe  order  denying  his  motion  for 
a  new  trial. 

His  principal  contention  Is  tbat  tbe  evi- 
dence was  insufficient  to  Justify  tbe  verdict 
of  guilty.  Tbere  was  evidence  tending  to  es- 
tablish this  state  of  facts:  In  January,  1902, 
the  defendant,  William  Kauffman,  rented 
rooms  at  203  Turk  street,  in  the  dty  and 
county  of  San  Francisco.  These  rooms  were 
occupied  by  Kauffman,  Henderson,  and 
Groucher,  who,  together  with  Woods,  Court- 
ney, and  Kennedy,  devised  a  plan  to  rob  the 
safe  at  Cypress  Lawn  Cemetery  In  San  Mateo 
county.  Having  provided  themselves  with 
burglars'  tools,  nitroglycerin,  and  fuse  for  the 
purpose  of  breaking  into  tbe  safe,  they  start- 
ed on  the  night  of  the  20th  of  January,  1902, 
for  Cypress  Lawn.  Before  starting,  each  of 
the  six,  with  the  exception  of  Kauffman,  bad 
armed  himself  with  a  revolver.  Kauffman 
bad  no  revolver,  but  bad  on  bis  person  a 
small  drill,  and  a  bottle  of  nitroglycerin 
which  he  had  made.  In  going  to  tbe  cem- 
etery tbe  party  divided  Into  squads  of  three, 
for  tbe  purpose.  It  may  reasonably  be  infer- 
red, of  lessening  the  danger  of  detection. 
Upon  arriving  at  the  cemetery  they  found  an 
armed  man  upon  the  premises,  and  decided 
to  return  to  San  Francisco.  They  rode  back 
on  a  street  car  until  they  reached  the  comer 
of  Mission  and  Twenty-Ninth  streets,  where 
they  found  tbat  tbe  car  went  no  further. 
Thence  they  started  to  walk  Into  tbe  city, 
proceeding  along  Valencia  street,  here  again 
dividing  into  two  parties  of  three  each; 
Woods,  Henderson,  and  Kauffman  going 
ahead,  and  Kennedy,  Goucher,  and  Courtney 
following  at  some  little  distance.  After  they 
bad  gone  along  in  this  way  for  some  dis- 
tance. Woods,  Henderson,  and  Kauffman 
were  called  back  by  the  others,  who  suggest- 
ed tbe  burglary  of  a  coal  yard.  This  propo- 
sition was  objected  to  by  tbe  appellant  and 
others,  and  was  not  carried  out.  Woods, 
Kauffman,  and  Henderson  continued  walking 
in  advance  of  the  others.  Walking  along 
Valencia  street  they  had  reached  Seventeenth 
street,  when  they  heard  a  call  or  yell,  and 
saw  Kennedy  and  Goucher  running  towards 
them.  Kennedy  turned  and  fired  a  shot 
back,  and  then  climbed  or  Jumped  over  a 
fence  and  disappeared.  Goucher  Joined  tbe 
three  in  advance,  saying  that  he  was  not  go- 
ing to  run,  and  added  something  about  hav- 
ing a  gun.  Tbe  four  had  walked  a  short  dis- 
tance when  Robinson,  a  police  officer,  came 
running  up  behind  them  and  asked,  "Who 
has  got  tbat  gun?"  Woods  ordered  blm  to 
throw  up  bis  hands.  Two  or  three  shots 
were  exchanged,  probably  between  Woods 
and  Robinson,  and  then  a  fusilade  of  shots 
followed,  in  the  course  of  which  both  Woods 
and  Robinson  were  wounded.  This  encoun- 
ter occurred  at  about  1  o'clock  on  the  morn- 
ing of  January  21st,  and  Robinson  died  on 
tbe  same  day  as  the  result  of  the  wounds  so 
received  by  him.    After  the  shooting,  the  ap- 


pellarit  and  hts  eodefendants  fled,  and  all, 
with  the  exception  of  Henderson,  made  tbeir 
escape  from  the  scene.  Woods  and  Kauff- 
man started  a  day  or  two  later  for  Portland. 
Or.,  whence  Kauffman  made  bis  way  east 
until  be  reached  Ft.  Williams,  Canada,  where 
he  was  arrested.  At  tbe  time  that  Goucher 
came  np  and  Joined  Woods,  Henderson  and 
KaufTman,  Kauffman  still  bad  in  bis  posses- 
sion the  nitroglycerin  and  the  drill  wltb 
which  be  had  started.  When  Goucher  came 
up,  Kauffman  banded  blm  the  nitroglycerin, 
but  still  kept  the  drill.  As  baa  been  said,  tbe 
appellant  was  not  anned,  and  daring  tbe 
shooting  was  standing  still,  bis  own  testi- 
mony being  to  the  effect  tbat  he  held  bis 
hands  np  in  the  air.  Tbe  theory  of  tbe  people 
was  tbat  tbe  killing  of  Robinson  was  an  act 
committed  In  furtherance  of  a  common  de- 
sign or  conspiracy  by  the  six  defendants  to 
commit  an  unlawful  act,  and  that,  therefore, 
Kanffman,  as  one  of  said  conspirators,  was 
criminally  responsible  for  such  killing,  al- 
though he  took  no  active  part  In  tbe  attack 
upon  Robinson. 

There  Is  no  dispute  about  tbe  rules  of  law 
governing  the  criminal  liability  of  each  of 
several  parties  engaging  In  an  onlawful  con- 
piracy  or  combination.  An  apt  statement  of 
them,  abundantly  supported  by  authority  Is 
to  be  found  in  8  Cyc.  641,  In  tbe  following 
language:  "The  general  rule  Is  well  settled 
that,  where  several  parties  cont^ire  or  com- 
bine together  to  commit  any  unlawful  act, 
each  Is  criminally  responsible  for  the  acts  of 
bis  associates  or  confederates  committed  In 
furtherance  of  any  prosecution  of  the  com- 
mon design  for  which  they  combine.  In  con- 
templation of  law  the  act  of  one  is  the  act  of 
all.  Bach  is  responsible  for  everything  done 
by  bis  confederates,  which  follows  inddoat- 
ally  in  tbe  execution  of  tbe  common  design 
as  one  of  its  probable  and  natural  consequen- 
ces, even  though  It  was  not  intended  as  a 
part  of  tbe  original  design  or  common  plan. 
Nevertheless  the  act  must  be  the  ordinary 
and  probable  effect  of  the  wrongful  act  spe- 
cifically agreed  on,  so  tbat  tbe  connection  be- 
tween them  may  be  reasonably  apparent,  and 
not  a  fresh  and  Independent  product  <^  the 
mind  of  one  of  tbe  confederates  outside  of,  or 
foreign  to,  tbe  common  design.  Even  if  the 
common  design  Is  unlawful,  and  If  one  mem- 
ber of  the  party  depart  tvom  tbe  original  de- 
sign as  agreed  upon  by  all  of  tbe  members, 
and  do  an  act  which  was  not  only  not  con- 
templated by  those  who  entered  Into  the  com- 
mon purpose,  but  was  not  in  furtherance 
thereof,  and  not  the  natural  or  legitimate 
consequence  of  anything  connected  therewith, 
tbe  person  guilty  of  such  act.  If  it  was  Itself 
unlawful,  would  alone  be  responsible  there- 
for." 

Tbe  contention  of  tbe  appellant  is  tbat  the 
unlawful  combination  or  conspiracy  embraced 
only  tbe  proposed  burglary  at  tbe  cemetery, 
and  tbat,  when  this  project  was  abandoned 
by  reason  of  the  discovery  of  an  armed  guard 
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on  the  premises,  fbe  conspiracy  or  common 
design  was  at  an  end,  and  that  anything  done 
thereafter  was  the  Individual  act  of  the  par- 
ty doing  it  If,  as  matter  of  law,  it  can  be 
said  that  the  criminal  combination  embraced 
no  more  than  this  contemplated  burglary,  and 
that  the  shooting  of  Robinson  was  not  with- 
in the  reasonable  and  probable  consequences 
of  the  common  unlawful  design.  It  would  fol- 
low that  no  case  was  made  out  against  the 
appellant  But  whether  or  not  the  act  com- 
mitted was  the  ordinary  and  probable  effect 
of  the  common  design  or  whether  It  was  a 
fresh  and  Independent  product  of  the  mind 
of  one  of  the  conspirators,  outside  of,  or  for- 
eign to,  the  common  design,  Is  a  question  of 
fact  for  the  Jury.  Bowers  v.  State,  24  Tex. 
App.  542,  7  8.  W.  247,  5  Am.  St  Rep.  901 ; 
Spies  V.  People,  122  111.  1,  12  N.E.  865, 
3  Am.  St  Rep.  320.  And,  If  there  be  any  evi- 
dence to  support  the  finding  of  the  Jury  on 
this  question,  its  determination  is  conclusive. 
In  this  case  the  people  contended  that  the 
evidence  Justified  the  Jury  in  finding  that  the 
common  plan  or  design  in  which  Kauffman 
and  his  codefendants  had  engaged  included, 
not  only  the  brealimg  Into  the  safe,  but  also 
the  protection  of  themselves  and  each  other 
from  arrest  and  detection  while  going  to  and 
coming  from  the  scene  of  the  proposed  bur- 
glary, and  that  any  act  committed  by  any  of 
them  In  the  course  of  such  going  or  coming 
for  the  purpose  of  resisting  arrest  and  pre- 
venting consequent  detection  might  be  found 
to  be  within  the  scope  of  the  common  design 
or  plan.  Treating  the  extent  of  the  conspira- 
cy as  a  question  of  fact,  the  trial  court  sub- 
mitted the  question  to  the  Jury,  giving  them 
the  following  instruction:  "If  you  find  from 
the  evidence  in  this  case  that  the  defendant 
and  others  entered  Into  a  conspiracy  to  com- 
mit a  burglary,  and  that  In  connection  with 
such  a  criminal  purpose  they  bad  agreed  to 
resist  arrest  and  Interference  going  to  the 
scene  of  the  proposed  crime  and  returning 
therefrom,  and  that  being  confederated  to- 
gether for  the  felonious  purpose  of  such  bur- 
glary and  resistance  to  the  civil  power  of  the 
state— even  to  the  extent  of  taking  human 
life — and  that  in  furtherance  of  such  a  con- 
spiracy one  of  the  conspirators  killed  Ofllcer 
Bagene  C.  Robinson,  then  it  will  be  your  duty 
to  convict  the  defendant  of  the  crime  of  mur- 
der because  the  law  holds  that  all  who  en- 
tered into  such  a  conspiracy  assumed  to 
themselres  as  a  body  the  attribute  of  in- 
dividuality, rendering  whatever  was  done  by 
one  of  the  conspirators  in  furtherance  of  that 
design  the  act  of  all." 

Was  there  evidence  Justifying  the  Jury  In 
finding  that  the  conspiracy  extended  to  the 
extent  indicated  in  this  instrucAon?  This 
court  has  In  effect  answered  this  question  in 
the  affirmative  in  People  v.  Woods,  147  Cal. 
265,  81  Pac.  652,  100  Am.  St  Rep.  151.  That 
was  the  appeal  of  Woods,  one  of  the  defend- 
ants Jointly  charged  with  Kauffman,  from  a 
Judgment  upon  a  conviction  of  murder  of  the 


first  degree.  The  evidence,  which  Is  set  forth 
with  some  fullness  In  the  opinion  of  the  Chief 
Justice,  was  substantially  the  same  as  that 
presented  in  this  case.  In  the  opinion  in  the 
Woods  Case,  It  Is  said  (page  271  of  147  Cal., 
page  655  of  81  Pac):  "The  court  was  not 
only  Justified  in  overruling  the  objections  to 
the  testimony  regarding  the  conspiracy  upon 
the  ground  above  set  forth,  but  upon  the  fur- 
ther ground  that  upon  the  evidence — circum- 
stantial and  direct — the  Jury  would  Imve 
been  Justified  In  concluding  that  a  part  of 
the  common  design  was  to  resist  arrest  by 
the  use  of  the  pistols  with  which  the  defend- 
ants armed  themselves.  People  y.  Pool,  27 
Cal.  672l  Pistols  are  not  used  for  breaking 
into  a  safe.  Their  purpose  is  to  kill  those 
who  Interfere  to  prevent  a  burglary  or  ar- 
rest the  perpetrators."  It  Is  argued  that  the 
decision  in  the  Woods  Case  is  not  applicable 
to  the  facts  here  presented,  becaaae  in  that 
case  it  appeared  that  Woods  himself  had 
fired  upon  Robinson,  and  bad  Inflicted  the 
fatal  wound.  But  the  court  was  considering 
the  admissibility  of  testimony  regarding  acts 
of  parties  other  than  Woods.  This  testimony 
was  admissible  only  upon  the  theory  that 
these  parties  and  Woods  were  co-conspirators, 
and,  in  holding  that  the  evidence  was  prop- 
erly Introduced,  it  was  material  to  the  deci- 
sion to  hold  that  upon  the  evidence  the  al- 
leged conspiracy  might  have  been  found  by 
the  Jury  not  to  have  terminated.  If  such  con- 
spiracy was  still  existent  at  the  time  of  the 
shooting,  the  result  that  Kauffman  was  re- 
sponsible for  acts  done  by  any  of  the  con- 
spirators follows  as  truly  as  did  the  conclu- 
sion ttiat  evidence  of  the  acts  of  co-consplra- 
tors  was  admissible  against  Woods.  But  U 
we  were  to  regard  the  question  as  a  new  one, 
we  have  no  doubt  of  the  correctness  of  the 
views  expressed  in  the  former  case.  The  Ju- 
ry was  certainly  Justified  In  believing  that 
the  division  of  the  band  into  two  parties  of 
three  was  decided  upon  on  the  homeward,  as 
on  the  outward  Journey,  for  the  purpose  of 
lessening  suspicion,  and  that  to  all  Intents 
and  purposes  the  six  were  going  home  to- 
gether. Five  of  them  were  armed  with  dead- 
ly weapons,  and  several  of  them — Kauffman 
among  others — bad  on  their  persons  burglars' 
tools.  For  their  own  protection  against  the 
consequences  of  their  felonious  enterprise.  It 
was  necessary  that  these  tools  should  not  be 
discovered  upon  them  by  any  officer  of  the 
law.  Adding  to  this  the  consideration  sug- 
gested by  the  court  in  People  v.  Woods,  name- 
ly, that  pistols  are  used  by  burglars,  not  for 
breaking  into  safes,  but  for  preventing  inter- 
ference with  the  criminal  design  or  arrest 
by  those  who  may  discover  its  existence,  and 
the  further  fact  that  there  is  evidence  here 
to  the  effect  that  Kauffman  himself  had  en- 
deavored to  secure  a  pistol  before  starting 
on  the  Journey,  we  think  it  clear  that  there 
was  ample  evidence  to  Justify  the  Jury  In 
finding  that  the  common  design  or  conspiracy 
embraced  not  only  the  actual  burglarv  at  Cy- 
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press  tAwa  Cemetery,  but  the  protection  of 
the  party  from  arrest  or  Interference  on  their 
way  to  and  from  the  scene  of  the  proposed 
crime. 

This  appeal  was  originally  heard  In  the 
District  Court  of  Appeal  for  the  First  Ap- 
pellate District,  and  there  a  reversal  was 
ordered  on  the  ground  of  insufficiency  of  evi- 
dence. Upon  petition  of  the  people,  the  cause 
was  ordered  transferred  to  this  court  for 
hearing  and  determination.  It  appears  that 
all  of  the  briefs  filed  in  the  District  Court 
of  Appeal  were  destroyed  in  the  fire  of  April, 
1906,  and,  with  the  exception  of  a  brief  filed 
by  the  appellant  since  the  submission  here, 
we  have  before  us  nothing  but  the  petition 
of  the  Attorney  General  asking  for  the  trans- 
fer of  the  cause  and  the  reply  of  the  appel- 
lant thereto.  These  papers  deal  only  with 
the  point  decided  in  the  appellate  court,  and 
contain  no  argument  on  behalf  of  the  appel- 
lant with  reference  to  other  points  that  may 
be  relied  upon  by  blm.  We  have,  however, 
carefully  examined  the  transcript,  and  find 
in  it  no  prejudicial  error.  The  instructions 
given  by  the  court  were  full  and  contained 
an  accurate  definition  of  the  law  applicable 
to  the  casa  Instructions  requested  by  the  de- 
fendant and  refused  were  for  the  most  part 
based  upon  the  theory  that  as  matter  of  law 
the  alleged  conspiracy  must  be  held  to  have 
terminated  when  the  conspirators  abandoned 
the  plan  of  breaking  into  the  safe  at  Cypress 
Lawn  Cemetery.  As  we  have  already  said, 
the  question  whether  or  not  the  conspiracy 
had  then  terminated  was  one  of  fact  for  the 
jury.  Many  objections  to  testimony  were 
based  upon  the  same  untenable  theory,  and 
the  others  were  equally  without  merit 

There  Is  nothing  in  tue  point,  suggested  in 
the  last  brief  filed,  that  the  verdict  Is  based 
upon  the  uncorroborated  testimony  of  an  ac- 
complice. Apart  from  the  testimony  of  Hen- 
derson, there  was  sufficient  evidence  of  every 
material  element  of  the  crime.  See  People 
T.  Woods,  supra. 

The  order  denying  a  new  trial  Is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SIIAW, 
J.;  LORIGAN,  J;  McFAULAND,  J.;  HEN- 
SHAW,  J. 


152  Cal.  33S 

ST.   MARY'S   HOSPITAL   ▼.    PERRY,      (S. 

F.  4,744.) 
(Supreme  Court  of  California.    Nov.  29,  1907.) 

1.  EXECUTOBS      AND      ADMINISTBATORB  —  DlS- 

TBiBUTivB   Share— Failukb  to  Pay— Pbo- 

CEEDINOS  BY   DISTRIBUTEE. 

While  the  probate  court  by  contempt  pro- 
ceedings may  compel  an  executor  or  adnunis- 
trator  to  deliver  to  the  distributee  property 
distributed  by  its  order  or  decree,  the  distributee 
is  expressly  authorized  by  Code  Civ.  Proc.  S 
16C6,  to  sue  the  executor  or  administrator  there- 
for. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  |  1269.] 

2.  Same— NAT0BB  or  Action. 

An  action  against  an  executor  or  adminis- 
trator to  recover  plaintiffs  distributive  share 


of  an  estate,  Autliorlzed  by  Code  Cir.  Proc.  % 
lOGU,  is  against  the  executor  or  administrator 
individually  and  not  against  the  estate. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  |  1688.J 

3.  Same— DisTRiBDTioit — Final  Decree. 

As  against  a  decedent's  estate,  all  the  rights 
of  a  distributee  are  fully  adjudicated  by  tlie 
decree  of  distribution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  {  13u9.] 

4.  Same — Pasties — Descbiftion. 

Where  a  suit  a^inst  an  executrix  to  re- 
cover plaintiff's  distributive  stiare  of  the  estate 
as  fixed  by  the  decree  of  distribution  was  plain- 
ly a  suit  against  the  executrix  in  her  individual 
capacity,  the  words  "as  executrix"  in  the  title 
of  the  cause  following  defendant's  name  should 
l>e  held  to  t>e  merely  descriptive. 

5.  Pleading  — >  Motions  —  Judoueht  on 
Pleadings. 

A  motion  by  plaintiff  for  judgment  on  the 
pleadings  can  be  properly  granted  only  where 
the  complaint  is  sufficient  to  warrant  the  relief 
sought,  and  the  answer  presents  nothing  by  way 
of  denial  or  new  matter  to  bar  or  defeat  the 
action. 

6.  Executors  —  Distributivk  Sbabe  —  Ac- 
tions—Issues. 

Where,  in  a  suit  against  as  executrix  for 
plaintiff's  distributive  share,  the  complaint 
charged  that  the  decree  distributed  to  plaintiff 
$t!91.5t),  in  discharge  of  a  legacy  bequeathed  to 
plaintiff  to  endow  a  bed  in  plaintiff's  Iiospital 
to  the  memory  of  testatrix's  husband,  an  allega- 
tion in  the  answer  that  the  decree  directed  that 
the  legacy  be  used  for  the  caidowment  of  a  bed 
for  the  poor,  in  memory  of  testatrix's  husband, 
and  that  plaintiff  should  take  the  legacy  subject 
to  that  condition,  raised  no  material  issue. 

7.  PixADiNG — Facts  ob  Conclusions. 

A  distribution  decree  directed  payment  to 
plaintiff  of  a  certain  sum  in  satisfaction  of  a 
legacy  for  the  endowment  of  a  bed  in  plaintiff's 
hoepitai  to  the  memory  of  testatrix's  husluind. 
Held,  that  an  allegation  in  the  answer  of  the 
executrix  in  a  suit  to  recover  such  legacy  that 
defendant  was  informed  and  believed  that  plain- 
tiff was  not  entitled  to  the  legacy,  unless  it 
agreed  to  permanently  maintain  such  bed,  etc 
and  that  before  commencement  of  the  action 
plaintiff  had  notified  defendant  that  the  amount 
of  the  legacy  would  only  be  sufficient  to  endow 
a  bed  for  aix>ut  18  months,  was  properly  re- 
garded as  a  mere  conclusion  of  law,  and  as  not 
raising  an  Issue  of  fact. 

8.  Executors  and  Admintstbatobs  —  Dis- 
tribution— Delivery  of  SitAnr — Duty. 

In  the  absence  of  an  appeal  from  a  decree 
of  distribntion,  it  is  the  duty  of  the  executor 
or  administrator  to  deliver  the  property  dis- 
tributed to  the  distributees  taking  their  receipt 
therefor,  unless  the  decree  expressly  provides 
otherwise,  the  right  of  the  legatee  being  finally 
and  conolusiveiy  established  by  the  decree  of 
distribution. 

9.  Trusts— Testamentary  Tsttsts— Accept- 
ance BY  Trustee- Statutes. 

Where  a  decree  of  distribution  gives  the 
property  to  the  distributee  in  trust  for  certain 
purposes,  the  latter's  mere  acceptance  of  the 
property  under  the  decree,  with  knowledge  of 
the  provisions  thereof,  is  an  acceptance  of  the 
trust,  within  CTiv.  Code,  {  2222,  providing  that 
a  voluntary  trust  is  created  as  to  the  trustee  by 
words  or  acts  indicating  his  acceptance  of  the 
trust,  etc. 

10.  Executobs  and  Administrators  —  Dis- 
tribution OF  Property  in  Trust— Breach 
BY  Legatee. 

Where  a  legatee  accepts  the  legacy  under 
a  distribution  decree  declaring  a  trust,  the  ex- 
ecutrix having  no  supervisory  powers  over  the 
performance  of  the  trust  is  not  entitled  to  re- 
quire an  agreement  from  the  distributee  to  pei^ 
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form  the  trust  as  a  condition  precedent  to  pay- 
ment of  the  legacy. 
IL  Same— ISTEBEST— Costs. 

Where  an  executrix  wron^ully  refused  to 
pay  over  a  legacy  to  a  distributee,  she  was 
chargeable  in  her  individnal  capacity  both  with 
interest  and  coets  of  a  suit  by  the  legatee  to 
recover  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  ^,  Executors  and  Administrators,  §  1296.] 

12.  Same— JtTDQUENT. 

Where  an  executrix  wrongfully  refused  to 
I>ay  over  a  legacy  distributed  to  the  legatee  by 
the  distribution  decree  in  trust  for  certain  pur- 
poses, it  was  not  proper  that  the  judgment  in 
favor  of  the  legatee  and  against  the  executrix 
personally  for  the  recovery  of  the  l^acy  should 
declare  the  conditions  on  which  the  plaintiff 
held  the  fund. 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Cmz  County ;  Lucas  F.  Smith,  Judge. 

Action  by  the  St  Mary's  Hospital  against 
Stella  Perry,  as  executrix  of  the  will  of  Rosa- 
lie Meyer,  deceased.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

W.  D.  Storey,  for  appellant  James  Gart- 
lan,  for  respondent. 

ANGELLOTTI,  J.  By  the  decree  of  final 
distribution  made  December  13,  1904,  In  the 
matter  of  the  estate  of  Rosalie  Meyer,  de- 
ceased, the  sum  of  $691.56  was  distributed  to 
plaintiff  corporation.  The  defendant  execu- 
trix having  failed  to  pay  the  same  over,  this 
action  was  Instituted  by  plaintiff  against 
such  executrix  to  recover  the  same,  with  In- 
terest and  costs.  An  answer  having  been 
filed,  the  plaintiff  made  a  motion  for  judg- 
ment on  the  pleadings,  and  this  motion  was 
granted,  and  Judgment  was  entered  for  plain- 
tiff in  accord  with  the  prayer  of  its  com- 
plaint This  Is  an  appeal  by  the  defendant 
from  such  judgment 

While  the  court  In  probate  may,  througli 
the  medium  of  contempt  proceedings,  com- 
pel an  executor  or  administrator  to  deliver 
to  the  distributee  property  distributed  by  Its 
order  or  decree  (Ex  parte  Smith,  53  Cal.  204; 
In  re  Clary,  112  Cal.  292,  44  Pac.  569;  Es- 
tate of  Kennedy,  129  Cal.  384,  387,  62  Pac 
64),  section  1666,  Code  Civ.  Proa,  In  terms 
authorizes  distributees  to  "demand,  sue  for, 
and  recover  their  respective  shares  from  the 
executor  or  administrator,  or  any  person  hav- 
ing the  same  in  possession."  Melone  v.  Da- 
vis, 67  Cal.  279,  7  Pac.  703 ;  Wheeler  v.  Bol- 
ton. 54  Cal.  302;  LeMesnager  v.  Varlel,  144 
Cal.  463,  77  Pac.  988,  103  Am.  St  Rep.  91. 
Such  an  action  against  an  executor  or  admin- 
istrator Is  one  against  him  individually,  and 
not  against  him  In  his  representative  capaci- 
ty. It  Is  not  an  action  against  the  estate. 
As  against  the  estate,  the  rights  of  the  dis- 
tributee are  fully  adjudicated  by  the  decree 
of  distribution  (see  Melone  v.  Davis,  supra). 
There  being  no  claim  to  the  contrary  assert- 
ed in  the  briefs,  we  assume  this  may  proper- 
ly be  held  to  be  such  an  action  against  an 
executrix  in  her  individual  capacity,  for  re- 
fusal to  pay  over  moneys  which,  under  the 
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decree,  it  was  her  duty  as  executrix  to  pay, 
and  that  the  words  "as  executrix,"  etc.,  In 
the  title  of  the  action  should  be  held  to  be 
merely  descriptive.  See  Melone  v.  Davis,  su- 
pra. It  Is,  of  course,  true,  as  stated  by  coun- 
sel for  defendant,  that  a  motion  for  Judg- 
ment on  the  pleadings  can  be  properly  grant- 
ed only  where  the  complaint  is  sufficient  to 
warrant  the  granting  of  the  relief  sought,  and 
the  answer  presents  nothing  either  by  way 
of  denial  or  new  matter,  to  bar  or  defeat  the 
action. 

It  was  alleged  In  the  complaint  that  by  the 
will  of  Rosalie  Meyer,  deceased,  duly  admit- 
ted to  probate,  "there  was  given  and  be- 
queathed to  plaintiff,  the  sum  of  $1,000  to  en- 
dow a  bed  for  the  poor.  In  memory  of  Sera- 
phim Meyer,  the  husband  of  testatrix,"  and 
that  on  or  about  the  30th  day  of  December, 
1904,  a  decree  of  final  distribution  was  made, 
by  which  "there  was  distributed  to  the  plain- 
tiff the  sum  of  $691.56,  In  full  discharge  of 
said  bequest  of  $1,000."  Defendant  claims 
that  a  material  issue  was  made  in  this  re- 
gard by  certain  allegations  of  her  answer, 
which  are  as  follows:  "That  the  decree  of 
distribution  named  In  said  complaint  express- 
ly provides  and  directs  that  the  legacy  sued 
for  in  this  action  is  to  be  used  for  the  endow- 
ment of  a  bed  for  the  poor,  in  memory  of 
Seraphim  Meyer,  deceased,  and  that  plaintiff 
should  take  said  legacy  subject  to  that  con- 
dition. That  defendant  Is  advised,  and  in- 
formed and  believes,  and  on  such  Informa- 
tion and  belief  alleges,  that  said  decree  pro- 
vides that  unless  plaintiff  should  agree  to 
permanently  provide  and  maintain  a  bed  for 
the  poor,  in  memory  of  Seraphim  Meyer,  de- 
ceased, plaintiff  should  not  be  entitled  to  re- 
ceive said  legacy.  That  before  the  com- 
mencement of  this  action,  defendant  notified 
and  Informed  plaintiff  that  defendant  was 
ready  to  pay  over  said  legacy  to  plaintiff,  up- 
on plaintiff  agreeing  to  permanently  provide 
and  maintain  such  bed,  but  plaintiff  replied 
that  it  declined  to  make  such  an  agreement, 
and  informed  defendant  that  It  would  cost 
$5,000  to  permanently  endow  such  a  bed,  and 
that  plaintiff  could  not,  and  would  not  pro- 
vide and  maintain  such  a  bed,  for  such  legacy, 
for  a  longer  period  than  about  18  months. 
Whereupon  defendant  refused  to  pay  over 
said  legacy  to  plaintiff,  and  this  Is  the  only 
refusal  to  pay  over  said  legacy  that  defend- 
ant has  expressed." 

It  Is  manifest  that  the  first  paragraph 
quoted  from  the  answer  raises  no  material 
issue,  and  Is  substantially  a  reiteration  of  the 
allegations  of  the  complaint  which,  as  we 
read  them,  show  simply  a  distribution  to 
plaintiff  of  the  $091.56  In  trust  for  the  pur- 
pose mentioned  In  the  will.  The  Information 
and  belief  allegation  of  the  answer,  following 
this,  considered  In  connection  with  the  pre- 
ceding provision,  was  clearly  intended  simply 
as  an  allegation  of  the  defendant's  opinion 
based  on  the  advice  and  information  received 
from  others  and  her  own  belief,  as  to  the 
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legal  effect  of  snch  a  distribution  in  tnist  as 
had  been  positively  alleged  in  the  preceding 
paragraph,  and  must  be  so  construed.  It  is 
Inconceivable  that  an  executrix  havli^  the 
knowledge  as  to  the  contents  of  the  decree 
of  distribution  made  and  entered  that  she 
must  be  presumed  to  have,  and  that  the  posi- 
tive allegation  contained  in  the  next  preced- 
ing paragraph  as  to  the  express  provisions 
of  the  decree  shows  her  to  have  actually 
had,  should  base  an  allegation  of  fact  as  to 
the  existence  of  other  express  provisions  In 
the  decree  solely  on  advice,  information,  and 
belief.  Under  the  circumstances,  the  change 
in  the  form  of  allegation  from  that  used  in 
the  allegation  as  to  the  express  provision  of 
the  decree  shows  the  intent  of  the  pleader 
and  the  proper  construction  of  the  Informa- 
tion and  belief  allegation  to  be  as  above  stat- 
ed. It  was,  therefore,  properly  regarded  by 
the  trial  court  as  making  no  issue  of  fact 
and  I>elng  merely  an  allegation  of  a  conclu- 
sion of  law.  The  remaining  allegations  of 
the  answer  quoted  above  are,  in  the  absence 
of  express  provision  In  the  decree  requiring 
the  execution  of  an  agreement  by  plaintiff 
before  receiving  the  legacy.  Immaterial,  un- 
less It  Is  the  law  that  one  to  whom  property 
Is  distributed  in  trust  for  any  purpose  must, 
before  receiving  the  property  from  the  execu- 
tor or  administrator,  expressly  agree  with 
such  oflScer  to  use  the  property  for  the  pur- 
poses and  In  the  manner  declared  in  the  de- 
cree defining  the  trust,  or,  at  least,  must  not 
Inform  such  o£9cer  of  an  intention  not  to  so 
use  the  property.  We  know  of  no  such  re- 
quirement of  law.  The  right  of  a  legatee  Is 
finally  and  conclusively  established  by  the  de- 
cree of  distribution.  In  the  absence  of  ap- 
peal therefrom,  it  is  the  duty  of  the  executor 
or  administrator  simply  to  deliver  the  prop- 
erty distributed  to  the  distributees.  Unless 
the  decree  expressly  provides  otherwise,  he 
is  entitled  to  nothing  more  than  a  receipt  for 
the  property  from  such  distributee.  If  the 
decree  gives  the  property  in  trust  for  certain 
purposes,  the  mere  acceptance  of  the  prop- 
erty under  the  decree  by  the  distributee,  with 
knowledge  of  the  provisions  of  the  decree, 
is  an  acceptance  of  the  trust,  under  all  the 
terms  and  conditions  declared  by  the  decree 
(see  Civ.  Code,  §  2222 ;  Ellzalde  v.  Ellzalde, 
137  Cal.  634,  636.  66  Pac.  369,  70  Pac.  861), 
and  no  other  acceptance  is  required.  Proper 
performance  of  the  duties  appertaining  to 
the  trust  Is  another  and  subsequent  matter, 
with  which  the  executor  or  administrator  has 
nothing  to  do.  If  the  legatee,  having  accept- 
ed the  trust  by  accepting  the  legacy  under 
the  decree  declaring  it,  and,  therefore,  sub- 
ject to  the  terms  and  conditions  thereby  im- 
posed, refuses  to  carry  it  out  or  diverts  the 
money  to  other  purposes,  the  law  may  afford 
a  remedy  to  any  one  beneficially  Interested. 
That,  however,  is  a  matter  of  no  concern 
here.  Defendant  executrix  has  no  super- 
visory power  In  that  regard,  but  Is  called  up- 
on by  the  decree  simply  to  deliver  the  proper- 


ty distributed.  She  has  no  right  to  require 
from  the  distributee  any  agreement  as  to  the 
performance  of  the  trust  as  a  condition  prece- 
dent to  delivery,  and  any  statement  by  the 
distributee  to  her  as  to  Its  intention  in  the 
matter  of  such  performance  Is  absolutely  im- 
material. This  is  the  only  matter  as  to 
which  it  is  claimed  that  the  answer  sets  up 
any  effectual  defense. 

In  cases  of  this  character,  the  allowance 
of  Interest  from  the  time  the  executor  or  ad- 
ministrator should  have  paid  the  money  to 
the  distributee  is  proper.  Melone  v.  Davis, 
supra.  Costs,  of  course,  are  allowable,  as  In 
other  cases,  and  both  costs  and  such  interest 
are  chargeable  only  against  the  executrix  as 
an  individual  and  not  against  the  estate  Me- 
lone V.  Davis,  supra.  It  was  not  essential 
that  the  Judgment  in  this  action  should  de- 
clare the  terms  and  conditions  under  which 
plaintiff  takes  the  money ;  Indeed,  such  terms 
and  conditions  would  properly  have  no  place 
in  the  judgment  They  are  declared  in  the 
decree  of  distribution,  under  which  plaintiff 
takes  when  she  enforces  this  judgment. 

It  follows  from  what  has  been  said  that 
the  complaint  was  sufficient  to  warrant  the 
relief  granted  by  the  Judgment,  and  that  the 
answer  presented  nothing  either  by  way  of 
denial  or  new  matter  to  bar  or  defeat  the 
action.  The  judgment  on  the  pleadings  was, 
therefore,  properly  granted.  Loveland  v. 
Gamer,  74  Cal.  298,  15  Paa  844 ;  San  Fran- 
cisco V.  Staude,  92  Cal.  560,  28  Paa  778;  Ben- 
ham  V.  Connor,  113  Cal.  168,  45  Paa  258; 
Weill  T.  Crittenden,  139  Cal.  488,  73  Paa  238. 

The  Judgment  is  affirmed. 

We  concur:  McPARLAND,  J.;  SLOSS, 
J.;  SHAW,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 


152  Cal.  81t 
MONTGOMERY  v.  THOMSON.    (S.  F.  4,050.) 

(Supreme  Court  of  California.     Nov.  29,  1907. 
Rehearing   Denied   Dec.   28,    1907.) 

L  Sales— Contracts— Tekminatioh. 

A  contract  of  sale  of  brush  for  levee  work 
required  the  seller  to  deliver  1,700  cords  within 
30  days,  and  as  much  more  as  he  could,  until 
stopped  by  notice  from  the  buyer.  The  seller 
shipped  the  1,700  cords,  which  the  buyer  re- 
ceived and  paid  for.  The  buyer  then  wrote 
stating  that  he  would  need  about  1,700  cords 
more.  The  seller,  at  the  time  of  receiving  the 
letter,  had  shipped  1,100  of  the  additional  1,700 
asked  for.  On  the  same  day,  the  buyer  sent  a 
telegram  directing  the  seller  not  to  send  mot« 
than  1,000.  On  the  following  day,  the  buyer, 
in  a  conversation  with  the  seller,  directed  him 
to  send  tlie  balance  of  the  brush.  Held,  that 
the  telegram  was  not  such  a  complete  termina- 
tion of  the  contract  as  to  preclude  tb«  buyer, 
with  the  consent  of  the  seller,  from  varying  the 
directioas  therein,  and  ordering  further  brash 
to  be  delivered  under  the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  I!  234,  230.] 

2.  Same— Delivebt. 

Where  goods  were  delivered  by  a  seller  in 

the  same  manner  as  other  eoods  had  been  de- 
livered, which  the  buyer  had  accepted  and  paid 
for,  and  there  was  nothing  for  the^llec  Jtp>do 
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to  complete  the  delivery,  the  delivery  was  saffi- 
cicnt  to  constitute  a  complete  sale. 
■  [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  {  529.] 

S.  Same— Time  as  Essence  or  Contract. 

A  buyer  of  brush  for  levee  work  requested 
the  seller  to  send  an  additional  quantity,  and 
asked  about  what  time  the  seller  could  deliver 
it.  The  seller  stated  that  it  depended  on  how 
soon  he  could  obtain  a  barge,  but  that  he 
thought  he  could  deliver  it  by  a  designated  day. 
^e  seller  procured  a  barge,  and  it  reached  the 
place  of  delivery  about  six  days  after  the  desig- 
nated date.  Held,  that  time  was  not  of  the  es- 
sence of  the  contract,  and  the  fact  that  the  barge 
did  not  arrive  until  six  days  after  the  designated 
time  was  immaterial. 

[Ed.  Note. — For  cases  in  ipoint,  see  Cent.  Dig. 
vol.  43.  Sales.  {  222.] 

Department  2.  Api)eal  from  Superior 
Court,  City  and  Comity  of  San  Francisco;  J. 
M.  Seawell,  Judge. 

Action  by  8.  M.  Montgomery  against  Thom- 
as Thomson.  From  a  judgment  for  plain- 
tiff, and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.    Affirmed. 

Booth  &  Bartnett  and  VV.  J.  Bartnett,  for 
appellant  C.  W.  Thomas  and  E.  A.  Bridge- 
ford,  for  respondent. 


McFARLAND,  J.  This  is  an  action  to  re- 
cover $2,620.80  and  interest  for  an  alleged 
balance  due  plaintiff  from  defendant  for  the 
sale,  by  the  former  to  the  latter,  of  a  certain 
amount  of  cords  of  brush,  to  be  used  by  de- 
fendant in  certain  levee  work  at  Sherman 
Island.  The  ease  was  tried  without  a  jury, 
and  the  conrt  made  findings,  and  rendered 
judgment  as  prayed  for  in  the  complaint. 
From  the  Judgment,  and  from  an  order  deny- 
ing bis  motion  for  a  new  trial,  defendant  ap- 
peals. 

On  September  12,  1901,  a  written  contract 
was  executed  between  plaintiff,  as  party  of 
the  first  part,  and  defendant,  as  party  of  the 
second  part  The  contract  provided:  "That 
the  party  of  the  first  part  agrees  to  furnish 
and  deliver  1,700  cords  of  brush,  at  the  Sher- 
man Break,  within  30  days  from  the  date  of 
this  Instrument,  barring  a  flood,  and  further 
agrees  to  use  all  due  diligence  to  furnish 
and  deliver  as  much  more  as  he  can,  until 
stopped  by  floods  or  by  notice  from  party  of 
the  second  part.  It  Is  distinctly  understood 
that  the  brash  will  be  landed  on  the  bank  of 
the  Sacramento  river  in  ample  time  to  be  de- 
livered to  Sherman,  provided  he  can  get  the 
barges  to  load  It  on.  The  party  of  the  second 
part  agrees  to  pay,  or  cause  to  be  paid,  to  the 
party  of  the  first  part,  $3.90  per  cubic  cord 
for  each  and  every  cord  delivered  at  Sherman 
Island,  In  the  following  manner:  On  the  5th 
day  of  each  month  $3.50  for  every  cord  de- 
livered in  the  previous  month;  the  40  cents 
per  cord  retained  to  be  paid  five  days  after 
the  final  delivery.  All  of  the  above  mention- 
ed brush  to  make  into  f  aclnes  as  per  attached 
specifications."  The  contract  then  provides 
for  the  kind  of  brush  to  be  used,  and  the  man- 
ner of  its  preparation.    The  brush  was  to  be 


procured  by  plaintiff  In  Tolo  county,  and 
shipped  on  barges  down  the  river  to  Sherman 
Island,  and  received  there  and  unloaded  by 
defendant  and  the  barges  returned.  The 
plaintiff  shipped  the  first  1,700  cords,  and  also 
some  other  brush,  which  was  all  received  by 
defendant  and  paid  for.  The  controversy 
here  Is  only  about  the  last  shipment  of  672 
cords  on  the  barge  Nevada.  Defendant  con- 
tends that  be  ended  the  contract  by  notice 
given  plaintiff  before  the  shipment  of  this 
last  lot  of  brush;  and  the  main  question  in 
the  case  la  whether  this  contention  is  main- 
tainable. 

On  November  13,  1901,  defendant  wrote  to 
plaintiff  as  follows:  "November  13,  1901. 
Sam  Montgomery,  Esq.,  Woodland— Dear  Sir: 
Enclosed  please  find  check  for  $4,570.55,  be- 
ing the  amount  due  for  the  brush  delivered 
in  the  month  of  October.  With  good  luck 
(that  Is  It  I  get  the  rock)  all  of  the  Barge 
OroTllle's  brush  will  be  sunk,  and  portion  of 
the  other  put  Into  mattresses.  We  will  re- 
quire from  you  about  1,600  or  1,700  mcwe 
cords.  The  last  time  I  saw  you  I  understood 
that  yon  were  going  to  load  about  1,200  cords. 
We  will  require  4  or  600  more  than  that,  mak- 
ing In  all  about  16  or  1,700.  I  write  this  so 
that  you  could  make  two  shipments,  Instead 
of  one  large  and  one  small.  Trusting  to  bear 
from  you  as  early  as  possible,  I  remain, 
Yours  respectfully,  Thos.  Thomson." 

I'ialntlff  received  this  letter  on  the  next 
day,  November  14th,  at  2:45  p,  m.,  at  which 
time  be  had  shipped  about  1,100  of  the  addi- 
tional 1,700  asked  for.  On  the  same  day  on 
which  he  received  this  letter  he  also  received 
a  telegram  from  defendant  dated  2:10  p.  m., 
November  14tb,  as  follows:  "Darby  has  600 
cords,  don't  you  send  more  than  1,000."  But 
on  the  next  day,  November  15th,  plaintiff 
went  to  San  Francisco  and  saw  defendant 
and,  according  to  plaintiff's  testimony,  the  de- 
fendant took  back  what  he  had  said  In  said 
telegram,  and  told  plaintiff  to  send  the  bal- 
lance  of  the  brush  down,  and  be  "would 
make  it  all  one  payment  next  pay  day."  De- 
fendant asked  about  what  time  he  could  get 
the  brush  down,  and  plaintiff  said  that  it  de- 
pended upon  how  soon  he  could  get  another 
barge,  but  be  thought  he  could  get  it  down 
by  the  23d  or  24th  of  November.  Plaintiff 
went  home  and  procured  the  barge,  and  the 
loading  of  it  was  completed  at  noon  on  the 
23d.  On  November  20th  defendant  wrote  up, 
"Don't  ship  your  extra  600  cords  of  brush, 
have  no  use  for  if  but  plaintiff,  who  was 
then  sick  at  home,  did  not  receive  the  letter 
until  the  23d.  Defendant  also  wrote  another 
letter  dated  November  20th  to  the  same  effect 
but  plaintiff  did  not  receive  this  letter  until 
November  27tb.  The  barge  reached  the  place 
of  delivery  at  Sherman  Island  about  the  29th 
of  November.  The  brush  on  It  was  measm-ed 
by  defendant's  agent  but  defendant  after- 
wards refused  to  unload  It,  and  did  not  use  it 

Defendant  contends  that  by  the  telegram 

of  November  14th   be  definitely  and  couclu- 
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Blvely  terminated  the  contract,  and  that  by 
his  subsequent  acts  he  did  not,  and  could  not, 
legally  revive  It  We  do  not  think  that  this 
contention  Is  maintainable.  It  is  doubtful 
If  the  terms  of  the  telegram  could  be  con- 
strued, under  the  language  of  the  instrument, 
as  an  absolute  termination  of  the  contract, 
or  anything  more  than  a  desire  that  the  send- 
ing of  more  brush  be  temporarily  suspended; 
but  It  certainly  did  not  preclude  defendant, 
with  the  consent  of  plaintiff,  from  retracting 
or  varying  the  direction  given  in  the  telegram, 
and  ordering  further  brush  to  be  delivered 
under  the  contract  To  hold  otherwise  would 
be  to  talie  a  view  of  the  matter  entirely  too 
narrow,  and  altogether  unreasonable. 

There  Is  no  other  point  made  by  defendant 
which  Is  tenable,  or  which  calls  for  particular 
discussion.  The  delivery  of  the  last  brush 
was  sulBcient  to  constitute  a  complete  sale; 
It  was  delivered  in  the  same  manner  as  the 
other  brush  had  been  delivered;  and  there 
was  no  other  thing  for  plaintiff  to  do  in  or- 
der to  complete  it  The  testimony  of  plaintiff 
was  sufficient  to  show  that  the  brush  was  of 
the  kind  mentioned  in  the  contract,  and  pre- 
pared as  there  prescribed;  moreover,  defend- 
ant made  no  objection  on  that  score,  but  re- 
fused to  unload  the  brush  solely  because  he 
did  not  want  it  The  fact  that  the  barge  did 
not  arrive  until  about  the  29th,  and  that  it 
contabied  something  over  600  cords,  was  not 
of  the  essence  of  the  contract,  and  did  not 
constitute  the  ground  on  which  defendant  re- 
fused to  use  the  brush.  We  do  not  see  any 
other  point  requiring  special  notice.  It  is  to 
be  observed  that  the  brush  which  formed  the 
subject  of  the  contract  was  not  a  standard 
article  in  common  use,  and  having  a  contlnu- 
ons  market  value.  It  was  not  prepared  ex- 
cept in  cases  where  it  was  specially  required 
and  ordered  for  the  construction  and  repair 
of  levees,  dams,  etc.;  and  this  consideration 
should  be  kept  in  view  when  determining  the 
rights  of  the  parties  In  the  case  at  bar. 

The  judgment  and  order  api>ealed  from  are 
affirmed. 

We  concur:    HENSHAW,  J.;  LORIGAN,  J. 


Ii2  Csl.  844 

WOOD,  CURTIS  &  CO.  v.  MISSOURI  PAC. 
RY.  OO.  et  aL    (Sac.  1,522.) 

(Supreme  Court  of  California.     Nov.  29,  1907. 
Reheariag  Denied  Dec.  26,  1007.) 

1.  APPEAIi— Affeaxable  Obdebs. 

Appeal  does  not  lie  from  an  order  sustain- 
ing a  demurrer  or  strilung  out  part  of  a  plead- 
ing; but  sucii  order  is  reviewaDle  only  on  ap- 
peal from  the  judgment. 

'[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  2,  Appeal  and  Error,  S  411.] 

2.  Samb  —  Pbeuatube  Afpeai.  —  Entbt  or 

JUDOMKNT. 

Under  Code  Civ.  Proc.  $  939,  autliorizing 
the  taking  of  an  appeal  "witliin  six  months 
after  the  entry  of  juagmcnt,"  an  appeal,  taken 
before  the  actual  entry  of  the  judgment  in  the 
book  wherein  it  is  required  by  law  to  be  en- 


tered of  record,  is  premature,  and  cannot  b* 
considered. 

'[Ed.  Note.— For  cases  in  point,  see  Cent  Dis^ 
vol.  2,  Appeal  and  Error,  §  1877.] 

3.  Judgment— Entbt— Judgment  Book. 

A  judgment  for  defendant  on  the  sustaininff 
of  demurrers  to  the  complaint  and  the  strildnff 
out  parts  of  it,  and  on  plaintiff  electing  to 
stand  on  the  complaint  though  in  terms  "that 
the  action  be  dismissed  and  defendants  recover 
their  costs,"  is  a  final  judgment  on  the  plead- 
ings of  the  relative  rights  of  the  parties,  and  so 
required  by  Code  Civ.  Proc.  §  6C8,  to  be  enter- 
ed in  the  Judgment  l>ook,  and  not  a  simple  order 
of  dismissal,  which,  under  section  5S1  as  amend- 
ed in  1S79,  may  be  entered  in  the  minutes  of 
the  conrt 

In  Bank.  Appeal  from  Superior  Court 
Sacramento  County ;  J.  W.  Hughes,  Judge. 

Action  by  Wood,  Curtis  &  Co.  against  the 
Missouri  Pacific  Railway  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Dismissed. 

li.  T.  Hatfield,  for  appellant  Devlin  & 
Devlin,  for  respondents. 

ANGELLOTTI,  J.  This  Is  an  action  to  re- 
cover the  value  of  two  car  loads  of  potatoes, 
alleged  to  be  worth  $587.^,  shipped  by  plain- 
tiff over  the  railroads  of  defendants,  common 
carriers,  and  alleged  to  have  been  damaged 
while  in  the  custody  of  said  carriers  by  rea- 
son of  their  negligence.  Defendants  Interpos- 
ed demurrers  to  the  second  amended  com- 
plaint, on  the  grounds  of  want  of  facts  to 
constitute  a  cause  of  action,  want  of  jurisdic- 
tion over  the  persons  of  defendants,  also  of 
ambiguity,  uncertainty,  uninteiiigibility,  and 
that  the  action  Is  barred  by  a  provision  of 
our  statute  of  limitations.  On  March  2,  1905. 
these  demurrers,  after  arg:ument,  were  sus- 
tained by  the  trial  court,  with  leave  to  plain- 
tiff to  amend  its  complaint  within  20  days. 
On  the  same  day  motions  to  strike  out  cer- 
tain portions  of  such  complaint  were  granted 
in  part.  Orders  so  disposing  of  demurrers 
and  motions  to  strike  out  were  thereupon 
entered  on  the  minutes.  On  March  10,  1905, 
plaintiff  having  notified  defendants  and  the 
court  that  it  would  not  amend  and  elected  to 
stand  on  the  second  amended  complaint  as  to 
which  the  demurrers  had  been  sustained,  the 
court  rendered  judgment  in  the  following 
form:  "In  the  alwve-entltled  action  the  re- 
spective demurrers  of  the  defendants,  Mis- 
souri Pacific  Railway  Company  and  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany, to  the  second  amended  complaint  hav- 
ing been  sustained  and  plaintiff  allowed  20 
days  in  which  to  amend,  and  plaintiff  having 
elected  in  writing  not  to  amend,  but  to  stand 
on  the  pleading  as  filed.  It  is  ordered  that  the 
leave  heretofore  granted  to  amend  be  with- 
drawn, and,  the  demurrers  having  b<:cn  sus- 
tained, it  Is  ordered  that  the  action  be  dis- 
missed, and  defendants  recover  their  costs. 
J.  W.  Hughes,  Judge.  March  10,  1905." 
This  judgment  was  on  the  same  day  spread 
at  length  in  writing  on  the  courtroom  blotter 
or  civil  minutes  of  the  court  and  on  the  reg- 
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Ister  of  actions,  and  prior  to  April  1,  1905, 
was  spread  at  length  In  writing  In  tbe  min- 
utes of  the  court.  It  was  not  entered  In  the 
Judgment  book,  the  book  designated  by  law 
for  the  entry  of  judgments  (section  668,  Code 
ClT.  Proc.)  until  September  29,  1905.  This 
appeal  of  plaintiff,  taken  to  the  District  Court 
of  Appeal,  according  to  the  notice  of  appeal 
"from  the  orders  and  Judgment  therein  giv- 
en, made  and  entered  In  the  said  superior 
court,  on  the  2d  day  of  March,  1905,"  was 
taken  prior  to  8a<A  entry,  viz..  In  August, 
1905.  A  motion  was  made  to  dismiss  the  ap- 
peal upon  the  ground,  among  others,  that  it 
was  prematurely  taken,  and  that  the  appel- 
late court  was  therefore  without  Jurisdiction 
to  entertain  it.  The  case  l>eing  submitted 
to  that  court  both  upon  the  motion  and  upon 
the  merits,  the  motion  to  dismiss  was  denied, 
and  the  Judgment  was  reversed,  with  direc- 
tions to  the  court  below  to  modify  the  order 
to  strike  out  and  to  overrule  the  demurrers. 
Upon  petition  of  defendants,  an  order  was 
made  by  this  court  within  the  time  allowed 
by  the  Constitution,  transferring  the  appeal 
to  this  court  for  hearing  and  determination. 
The  motion  to  dismiss  has  been  renewed  here 
and  submitted,  with  the  appeal  on  tbe  merits, 
for  decision. 

No  appeal  lies,  under  our  law,  from  an 
order  sustaining  or  overruling  a  demurrer,  or 
from  an  order  made  on  a  motion  to  strike 
out  portions  of  a  pleading,  and  such  orders 
are  reviewable  only  on  appeal  from  the  Judg- 
ment It  must  be  taken  as  settled  that,  un- 
der subdivision  1,  g  939,  Code  Civ.  Proc,  pre- 
scribing that  an  appeal  may  be  taken  from 
a  final  Judgment  in  an  action  or  special  pro- 
ceeding "within  six  months  after  the  entry 
of  Judgment,"  the  appellate  court  cannot 
entertain  an  appeal  from  such  a  Judgment 
where  such  appeal  was  taken  before  the 
actual  entry  of  the  Judgment  in  the  book 
wherein  It  is  required  by  law  to  be  entered 
of  record.  See  Estate  of  More,  143  Cal.  493, 
77  Pac.  407,  and  cases  cited  in  concurring 
opinion  therein.  There  is  nothing  contained 
in  tbe  record  which  can  be  held  to  operate 
as  an  estoppel  upon  defendants  to  show  the 
date  of  actual  entry  of  the  Judgment,  as  in 
the  cases  of  Estate  of  Plcholr,  139  Cal.  694, 
70  Pac.  214,  73  Pac.  604,  and  Hamlsb  v. 
Bramer,  71  Gal.  155,  11  Pac.  888.  Neither 
Judgment  roll  nor  bill  of  exceptions  states 
the  date  of  entry  of  Judgment  In  the  Judg- 
ment l)ook  or  shows  entry  thereof  anywhere. 
The  stipulation  at  the  end  of  the  transcript 
Is  most  carefully  guarded  In  language,  cer- 
tifying only  "that  the  foregoing  is  a  full  and 
true  transcript  of  the  pleadings,  files,  orders, 
and  Judgments  that  were  agreed  to  be  print- 
ed In  the  above  entitled  case,  for  use  on  ap- 
peal, without  prejudice  to  motion  of  respond- 
ents to  dismiss  appeal  for  matters  and  rea- 
sons other  than  covered  by  stipulation."  The 
stipulation  in  relation  to  printing  transcripts, 
relied  on  by  counsel  for  plaintiff,  made  long 
prior  to  the  taking  of  any  appeal,  is  destl-  , 


tnte  of  anything  that  could  be  eonstmed  aa 
an  admission  of  any  entry  of  Judgment. 

Tbe  Judgment  not  having  been  entered  in 
the  Judgment  book  prior  to  the  appeal.  It 
would  appear,  then,  that  the  only  question  in 
this  connection  is  whether  such  Judgment 
bo(^  -was  the  place  designated  by  law  for  its 
entry.  Section  668,  Code  Civ.  Proc.,  provides; 
"Tbe  clerk  must  keep,  with  the  records  of  the 
court,  a  book  to  be  called  the  'Judgment 
book,'  in  which  Judgments  must  be  entered." 
This  section  by  its  terms  includes  all  final 
Judgments  In  civil  actions,  and,  in  the  absence 
of  provision  elsewhere  applicable  to  the  Judg- 
ment here  involved,  must  govern.  It  is  urg- 
ed that  this  Judgment  Is  simply  one  of  dis- 
missal of  an  action,  and  that,  as  to  Judgments 
of  dismissal,  special  provision  is  elsewhere 
made,  making  the  minutes  of  the  court  the 
proper  place  for  the  entry.  The  statute  relied 
on  is  section  581,  Code  Civ.  Proc.,  as  amended 
In  1897,  providing  that  an  action  may  be  dis- 
missed or  Judgment  of  nonsuit  entered  In  cer- 
tain cases  specified  in  various  subdivisions, 
none  of  which  is  applicable  here,  and  further 
providing  that  the  dismissals  mentioned  In 
subdivisions  1  and  2  (voluntary  dismissals) 
"are  made  by  entry  in  the  clerk's  register," 
and  those  mentioned  in  subdlTlslons  3,  4,  5. 
and  6  "shall  be  made  by  orders  of  tbe  court 
entered  upon  the  minutes  thereof,  and  shall 
be  effective  for  all  purposes  when  so  enter- 
ed." As  to  the  cases  specified  by  tbe  sub- 
divisions last  named,  it  is  clear  that  entry 
of  the  order  of  dismissal  In  the  minutes  is  ail 
that  is  required  for  the  purposes  of  appeal, 
but  this  is  so  solely  because  of  the  special 
provision  as  to  sncb  cases,  as  is  apparent 
from  the  decision  of  this  court  in  Page  v. 
Superior  Court,  76  Cal.  372,  18  Pac.  385,  a  de- 
cision rendered  prior  to  the  incorporation  of 
tbe  provisions  by  amendment  as  to  manner 
of  dismissal.  Subdivision  7  of  the  same  sec- 
tion provides  for  the  dismissal  of  an  action 
by  the  court  on  its  own  motion  or  on  motion 
of  any  interested  party,  unless  summons  is 
issued  within  one  year,  or  served  and  return 
made  thereon  within  three  years  after  the 
commencement  of  the  action,  and  no  special 
provision  as  to  manner  of  dismissal  is  made 
in  such  subdivision.  In  Marks  v.  Eeenan, 
140  Cal.  S3,  73  Pac  761,  where  there  was  a 
dismissal  for  failure  to  serve  the  summons 
within  a  reasonable  time,  a  case  not  specified 
in  any  of  the  subdivisions  of  section  581  of 
the  Code  of  Civil  Procedure,  it  was  held  that 
as  such  section  dealt  with  "the  subject  of 
orders  of  dismissals  of  actions,"  the  special 
provision  as  to  entry  of  the  order  on  the 
minutes,  "should  be  held  to  apply  to  all  such 
dismissals,"  and  that  the  entry  of  the  order 
in  the  minutes  in  that  case  was  sufi[lcient  for 
all  the  purposes  of  appeal.  The  same  has 
been  held  as  to  dismissals  under  subdivision 
7  above  referred  to.  Pacific  Pav,  Co.  t. 
Vlzellch,  141  Cal.  4,  74  Pac.  362;  Matthal  t. 
Kennedy,  148  Cal.  699,  84  Pac.  37. 

The  Judgment  before  us,  however,  does  not 
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show'  a  dismissal  of  tbe  duuracter  referred  to 
by  these  decisions  as  covered  by  the  special 
proYlslon  of  section  581  of  the  Code  of  Civil 
Procedare,  a  mere  order  of  dismissal  made 
by  the  court  because  of  tbe  failure  of  tbe 
plaintiff  to  appear  at  tbe  trial,  or  to  prosecute 
his  cause  with  reasonable  diligence,  or  to 
take  necessary  steps  therein  within  tbe  time 
prescribed  by  statute,  or  to  comply  with  some 
requirement  as  to  the  giving  of  security  (sec- 
tion 1037,  Code  Civ.  Proc.),  or  because  of  bis 
abandonment  of  tbe  case,  or  t>ecause  of  other 
stmllar  failure  or  neglect  by  reason  of  which 
he  is  held  to  have  lost  his  right  to  be  heard 
at  all  in  tbe  further  prosecution  of  his  action. 
With  the  single  exception  of  the  nonsuit  on 
the  trial  provided  for  by  sul)divlslon  5  of  sec- 
tion 581  of  tbe  Code  of  Civil  Procedure,  this 
Is  tbe  character  of  cases  in  which  orders  of 
dismissal  may  be  made  by  a  court  under  our 
practice,  and  this  is  tbe  kind  of  dismissal 
referred  to  by  the  decisions  cited.  Such  an 
order  of  dismissal  is  not  a  Judgment  at  all 
in  tbe  strict  sense,  but  it  is  treated  as  such 
for  all  the  purposes  of  taking  an  appeal,  be- 
cause it  finally  disposes  of  tbe  particular  ac- 
tion as  eftectually  as  would  any  formal  Judg- 
ment based  on  ruling  on  demurrer  or  on  find- 
ings or  verdict  on  tbe  facts.  While  the  Judg- 
ment in  tbe  case  at  bar  provides  in  terms 
"that  the  action  be  dismissed,"  it  shows  on 
Its  face  that  it  is  a  final  judgment  in  favor 
of  defendants,  given  upon  sustaining  their  de- 
murrers to  plaintllTs  complaint,  because  of 
the  insutflclency  of  such  complaint  In  some 
respect  designated  by  the  statute  as  a  ground 
of  demurrer  and  specified  in  the  demurrers 
filed,  the  plaintiff  electing  not  to  amend,  but 
standing  on  Its  complaint  as  filed.  Plaintiff 
Is  treating  it  as  such  a  Judgment;  its  only 
contention  on  this  appeal  being  as  to  the  cor- 
^■ectness  of  the  order  striking  out  portions  of 
Its  complaint,  and  the  order  sustaining  the 
demurrers,  matters  that  can  only  be  consider- 
ed on  an  appeal  from  such  a  final  Judgment, 
and  that  would  not  be  the  legitimate  buI>- 
Ject  of  inquiry  on  an  appeal  from  any  mere 
order  of  dismissal.  When  a  demurrer  to  a 
complaint  is  sustained  on  any  ground  for 
which  a  demurrer  will  lie  under  our  statute, 
and  the  complaint  is  not  amended,  the  plain- 
tiff electing  to  stand  on  tbe  complaint  as  fil- 
ed, tbe  defendant  is  entitled  to  Judgment  in 
his  favor.  It  is  immaterial  in  this  regard  up- 
on what  statutory  ground  the  demurrer  is 
sustained.  That  would  be  a  question  of  con- 
cern In  determining  to  what  extent  the  Judg- 
ment so  given  operates  as  an  estoppel,  but  it 
is  not  material  to  the  present  inquiry.  It  is 
also  immaterial  on  this  inquiry  what  particu- 
lar relief  the  Judgment  gives  to  the  defend- 
ant Whether  It  declares  that  plaintiff  shall 
take  nothing,  or  that  the  action  shall  abate, 
or  "that  the  action  be  dismissed  and  defend- 
ants recover  their  costs,"  as  in  the  case  at 
bar,  it  Is  in  the  strictest  sense  a  final  Judg- 
ment, a  final  determination  upon  the  plead- 
ings of  the  relative  rights  of  the  parties  so 


far  as  tbe  particular  action  Is  coooemed,  and 
is  eesentialiy  different  from  tbe  order  of  dis- 
missal of  an  action  made  without  regard  to 
tbe  relative  rights  of  the  parties  to  the  ac- 
tion as  shown  by  the  pleadings.  It  would 
be  an  unwarranted  assumption  of  legislative 
power  on  tbe  part  of  the  courts  to  bold  that 
the  special  provision  of  section  581  of  tbe 
Code  of  Civil  Procedure  as  to  tbe  manner  of 
making  certain  dismissals  Is  applicable  to 
such  a  Judgment  simply  because  of  tbe  nature 
of  tbe  relief  granted  thereby.  It  bas  never 
been  so  held,  and  tbere  is  nothing  in  any 
of  tbe  cases  cited  that  can  reasonably  be 
construed  as  supporting  any  such  view. 

We  are  satisfied  that  the  place  designated 
by  law  for  the  entry  of  this  Judgment  was 
the  Judgment  book  provided  by  section  668 
of  tbe  Code  of  Civil  Procedure,  and  that,  as 
no  entry  of  the  Judgment  la  such  book  was 
made  until  after  this  appeal  had  been  taken, 
the  appeal  cannot,  in  view  of  oar  well-estab- 
lished rule,  be  entertained. 

Tbe  appeal  Is  dismissed. 

We  concur:  McPARLAND,  J.;  SLOSS,  J.; 
SHAW,  J.;  LORIGAN,  J.;   HENSHAW,  J. 


1S2  CaL  m 
In  re  LENNON'S  ESTATE.  (L.  A.  1,951.) 
(Supreme  Coart  of  California.    Nov.  29,  1907.) 

1.  Wiixs  — Pbobatk  — Gboukds  of  Revoca- 
tion. 

It  is  not  a  ground  for  revocation  of  the 
probate  of  a  will  that  the  will  is  contrary  to 
Civ.  Code,  |  1313,  restricting  devises  and  be- 
quests for  charitable  uses,  since,  if  any  will  falls 
under  the  inhibition  of  section  1313,  that  sec- 
tion itself  provides  that  the  estate  shall  ^ 
to  tbe  residuary  devisee  or  legatee,  next  of  km 
or  heirs,  according  to  law. 

2.  Pleading— Legai,  Conclusion. 

An  allegation  that  a  will  was  contrary  to 
Civ.  Code,  §  1313,  restricting  devises  and  be- 
quests for  charitable  uses,  is  not  the  allega- 
tion of  any  fact,  but  is  merely  a  legal  condo- 
siou. 

{Ed.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  39,  Pleading,  }S   12-17.] 

S.  Chabities— Charitabi;e  Tbust  Defined. 

A  "charitable  trust"  is  a  gift  for  the  benefit 
of  an  indefinite  number  of  persons,  either  by 
bringing  them  under  the  influence  of  education 
or  religion,  or  relieving  them  of  disease,  suffer- 
ing, or  constraint,  h^  assisting  to  establish  them 
for  life,  by  erecting  or  maintaining  public 
buildings,  or  in  other  ways  lessening  the  bur- 
dens or  making  l>etter  the  condition  of  tbe 
general   public  or  some  class  thereof, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Charities,  §  1. 

For  otlier  definitions,  see  Words  and  Phrases, 
vol.  2.  p.  1074.J 

4.  Same. 

A  begnest  to  a  bishop  to  be  expended  in 
the  saying  of  masses  for  the  testator's  soul  is 
not  a  bequest  to  a  charitable  use  within  Civ. 
Code,  i  1313,  restricting  devises  or  bequests  for 
charitable  uses. 

tEd.  Note. — For  cases  in  i>oint,  see  Cent.  Dig. 
vol.  9,  Charities,  i  40.] 

In  Bank.     Appeal   from    Superior  Court, 
Kern  County ;  J.  W.  Mahon,  Judge. 
Francis  Lennon  and  others  filed  a  x)etltlon 
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asking  for  the  revocation  of  the  probate  of 
the  will  of  Patrick  Lennon,  deceased.  From 
a  judgment  denying  their  petition,  and  the 
decree  settling  the  final  account  and  order- 
ing distribution,  Francis  Lennon  and  others 
appeal.    AfSrmed. 

O.  V.  Eaton,  E.  T.  Maples,  and  F.  D.  Mc- 
Olnre^  for  appellanta  H.  C.  Dillon  and  J. 
Wiseman  Macdonald,  for  respondents. 

HENSHAW,  X  The  will  of  the  deceased 
haying  been  admitted  to  probate,  appellants, 
as  next  of  kin,  filed  a  petition  asking  for 
the  revocation  of  the  probate  upon  three 
grounds:  "First,  That  said  alleged  last  will 
and  testament  Is  invalid  and  contrary  to  the 
laws  of  the  state  of  California  as  made  and 
provided  by  section  1313  of  the  Civil  Code  of 
said  state,  relating  to  charitable  uses;  sec- 
ond, that  the  decedent  was  unduly  influenced 
in  the  making  of  the  will;  third,  that  the 
will  was  not  entirely  written,  dated,  and 
signed  by  the  hand  of  the  testator."  The 
second  and  third  grounds  were  not  support- 
ed by  evidence  and  seem  to  be  abandoned 
upon  this  appeal.  The  first  is  not  a  ground 
for  revocation  of  the  probate  of  a  will,  since, 
if  any  will  falls  under  the  Inhibition  of  sec- 
tion 1313  of  the  Civil  Code,  that  section  itself 
provides  for  the  disposition  of  the  assets  of 
the  estate  which  must  follow.  Estate  of  Wil- 
ley,  128  CaL  13,  60  Pac.  471. 

Appellants  undertake  to  bring  to  this  court 
two  appeals;  one  apparently  from  the  de- 
cree settling  the  final  account  and  ordering 
distribution,  and  the  other  from  the  judg- 
ment of  the  court  following  their  petition  to 
have  the  will  of  the  deceased  set  aside  upon 
the  grounds  above  stated.  The  record  upon 
these  appeals  is  fragmentary,  uncertain,  and 
Incomplete.  No  evidence  is  presented  against 
the  rulings  and  decision  of  the  court  Tet 
the  record  does  contain  the  statement  that 
proofs  were  taken  upon  the  account  and  peti- 
tion for  distribution  and  submitted  to  the 
court,  and  that  oral  and  documentary  evi- 
dence was  Introduced  which  the  court  con- 
sidered, and  the  trial  by  jury  was  expressly 
waived,  and  the  matter  was  heard  and  tried 
before  the  court  without  a  Jury.  The  state- 
ment of  the  appellants  "that  the  will  is  con- 
trary to  the  laws  of  the  state  of  California 
as  made  and  provided  by  section  1313,  Civ. 
Code,"  is  not  the  allegation  of  any  fact,  but 
is  merely  a  legal  conclusion  which  the  plead- 
er draws,  a  conclusion  which,  even  If  sound, 
as  has  been  said,  does  not  call  for  the  revoca- 
tion of  the  probated  instrument  Section 
1313  restricts  charitable  devises  and  be- 
quests, and  provides  that  If  such  bequests 
are  found  in  a  will  made  within  80  days  of 
the  testator's  death  they  are  void.  If  in  a 
will  executed  more  than  30  days  before  the 
testator's  death,  they  are  valid  to  the  value 
of  one-third  of  the  testator's  estate.  If  be 
has  left  more  than  one-third  of  his  estate  to 
such  charities,   a  pro  rata  reduction  from 


them  all  shall  be  made  to  the  value  of  one- 
third  of  his  estate.  We  proceed  to  con- 
sider the  proposition  which  in  the  transcript 
and  In  the  appellants'  brief  is  declared  to 
be  "the  nub  of  the  case,"  namely,  wheth- 
er a  bequest  to  Bishop  Conaty  of  ?3,500 
"to  have  the  same  amount  of  masses  cele- 
brated as  soon  as  possible  for  my  soul"  is 
a  charitable  bequest 

It  will  be  noticed  that  the  limitation  and 
restriction  imposed  by  section  1313,  Civ. 
Code,  is  upon  charitable  uses  and  trusts. 
The  reason  for  the  law  has  often  been  ex- 
pounded. It  Is  that  a  man's  fears  or  super- 
stition, or  his  deathbed  hope  of  purchasing  a 
blissful  immortality,  shall  not  be  allowed  to 
Infinence  the  disposition  which  he  may  thus 
make  of  his  property,  to  the  injury  of  his 
heirs.  The  law  therefore  limits  the  time 
within  which  such  a  testamentary  disposi- 
tion may  be  made,  and  also  limits  the  value 
and  amount  of  such  disposition.  But  the 
only  Inhibition  of  the  section  is  that  such  de- 
vises or  bequests  shall  not  be  made  to  charity 
or  in  trust  for  charitable  and  benevolent  pur- 
poses. "Charity"  and  a  "charitable  use"  have 
often  been  defined  by  this  and  other  courts. 
A  "charitable  trust"  is  defined  to  be  a  gift 
for  the  benefit  of  an  indefinite  number  of  per- 
sons, either  by  bringing  their  hearts  and 
minds  under  the  Infiuence  of  education  or 
religion,  by  relieving  their  bodies  of  disease, 
suffering,  or  constraint,  by  assisting  to  estab- 
lish themselves  for  life,  by  erecting  or  main- 
taining public  buildings,  or  in  other  ways 
lessening  the  burdens  or  making  better  the 
condition  of  the  general  public,  or  some  class 
of  the  general  public,  indefinite  as  to  names 
and  numbers.  In  short,  it  Is  a  gift  to  a  gen- 
eral public  use.  Eaton,  Equity,  {  181;  Per- 
ry on  Trusts,  S  697.  The  bequest  here  lacks 
every  element  of  a  devise  for  charity  or  char- 
itable use.  It  is  not  for  the  benefit  of  the 
public  or  of  any  class  or  division  of  the  pub- 
11a  It  is  entirely  lacking  in  the  elements  of 
continuance  and  perpetuity  which  character- 
ize a  charitable  use.  It  is  a  bequest,  not  for 
the  benefit  of  the  Bishop,  but  for  the  benefit 
alone  of  the  testator,  and  the  direction  is 
that  the  money  shall  be  expended  as  expe- 
ditiously as  possible  in  the  saying  of  masses 
for  the  testator's  soul.  Such  a  bequest,  as  has 
been  said,  is  lacking  in  every  attribute  which 
characterizes  a  charity.  In  England,  masses 
for  the  dead  are  called  "a  superstitious  use" 
and  are  forbidden  by  statute.  St  1  Edw. 
VI,  c.  14;  In  re  Blundell's  Trust,  30  Beav. 
360.  But  in  this  state,  and  in  the  states  of 
this  Union  generally,  there  is  no  statute  des- 
ignating such  bequests  superstitious  uses,  and 
generally  like  bequests  are  not  prohibited  as 
superstitious  if  they  are  for  the  observance  of 
any  ceremonial,  the  eflSclency  of  which  Is 
recognized  by  the  church  of  which  the  donor 
Is  a  member.  "No  religious  observances  can 
be  deemed  as  matter  of  law  superstitious." 
Holland  v.  Alcock,  108  N.  Y.  312,  16  N.  E. 
305,  2  Am.  St  Bep.  420.    In  this  state  there 
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Is  no  law  prohibiting  rnch  a.  bequest,  and  no 
law  wblcb  declares  such  a  bequest  to  be  la 
Its  nature  a  superstitious  use,  and,  as  clear- 
ly It  Is  not  a  charitable  use,  It  does  not  come 
within  the  Inhibition  of  section  1313  of  the 
Civil  Code,  although  the  amount  should  ex- 
ceed one-tblrd  of  the  value  of  the  testator's 
estate. 

If  authority  were  needed  In  support  of  a 
proiposltlon  so  plain.  It  may  be  found  la 
abundance.  Thus,  In  the  case  of  Sherman, 
Adm'r,  or  the  Bstate  of  John  Baker,  deceas- 
ed, V.  Baker  et  al.,  20  R.  I.  449,  40  Atl.  12, 
40  I^  B.  A.  717,  Baker  by  his  will  gave  f  100 
to  the  parish  priest  of  St  Patrick's  church 
to  say  masses  for  the  repose  of  his  soul,  and 
$100,  the  Income  of  which  was  to  be  used  in 
ornamenting  and  keeping  in  proper  repair  his 
burial  lot  The  court  said:  "This  will  pre- 
sents an  example  both  of  a  gift  in  perpetuity 
tor  a  private  trust;  that  is,  for  the  care  of 
the  testator's  burial  lot  and  an  outright  gift 
for  masses.  The  former  is  invalid  [citing 
cases].  The  latter,  the  gift  for  masses.  Is 
valid  as  one  which  talces  effect  at  once  like 
any  personal  bequest  for  a  legal  object." 
See,  also,  Harrison  v.  Bropby,  59  Kan.  7,  51 
Pac  883,  40  L.  R,  A.  721;  In  re  Howard's 
Estate,  5  Misc.  Rep.  293,  25  N.  T.  Supp.  1111 ; 
Moran  v.  Moran,  104  Iowa,  257,  73  N.  W.  617, 
39  L.  R.  A.  204.  65  Am.  St  Rep.  443 ;  In  re 
Zimmerman's  Will,  22  Misc.  Rep.  411,  50  N. 
Y.  Supp.  395 ;  Hoeffer  v.  Clogan,  171  111.  462, 
49  N.  E.  527,  40  L.  R.  A.  730,  63  Am.  St  Rep. 
241. 

The  Judgment  and  orders  appealed  from 
are  therefore  affirmed. 

We  concur:  LORIGAX.  J.;  ANGELLOT- 
TI,  J. ;   SHAW,  J. ;   McFARIiAND,  J. 


1  Cal.  Unrep.  370 

rX)S  ANGELES  NAT.  BANK  ▼.  CHANDLER 
et  al.  (Civ.  45.) 

<Court  of  Appeal,   Second  District  California. 
Oct  Si,  1007.) 

APPEAt,  —  Recobd  —  Scope   and   Contents  — 
Documentary  Evidence. 

Where  the  record  purports  to  contain  cop- 
ies of  an  undcrtaliing  on  appeal  and  of  an  af- 
fidavit alleging  that  the  cause  in  which  such  un- 
dertaking was  given  had  been  affirmed,  and  ask- 
ing judgment  against  the  sureties  on  such  un- 
dertaking, and  the  documents  are  not  embodied 
in  the  bill  of  exceptions  or  otherwise  authenti- 
cated, they  cannot  be  considered  on  appeal. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    W.  H.  Clark,  Judge. 

Action  by  the  Los  Angeles  National  Bank 
against  Burdette  Chandler  and  others.  From 
a  Judgment  for  plaintifT,  Thomas  B.  Clark 
and  J.  K.  Skinner  appeal.  Judgment  af- 
firmed. 

Del  Valle  &  Munday,  for  appellants.  Flint 
A  Barker  and  Gray,  Barker  &  Bowen,  for 
respondent 

SHAW,  J.  Appeal  from  judgment.  The 
transcript  In  this  case  was  filed  August  15, 


1898.  No  points  hare  ever  been  filed  by  ap- 
pellants, and  the  appeal  Is  probably  aban* 
doned. 

The  record  contains  what  purports  to  t>e 
copies  of  an  undertaldng  on  appeal  and  aa 
affidavit,  wherein  it  is  averred  that  the  cause 
in  which  such  undertaking  on  appeal  was 
given  had  been  affirmed,  and  asking  Judgment 
against  the  sureties  In  said  undertaking. 
These  documents  are  not  embodied  in  a  bill 
of  exceptions  or  otherwise  authenticated,  and 
therefore  cannot  be  considered. 

The  record  contains  no  other  document  ex- 
cept the  Judgment  which  is  affirmed. 

We  concur;    ALLEN,  P.  J.;  TAGGART,  J. 


(  Cal.  App.  417 
LEVEY  et  al.  v.  HOCKWALD  et  aL     (Civ. 
357.) 

(Court   of   Appeal,    First    District   California. 

Sept.    13,   1907.) 

Landlord  and  Tenant— Leases  —  Pbovisio.** 

Against  Subletting. 

A  lease  prohibited  the  subletting  of  the 
whole  or  any  part  of  the  premises.  One  of  the 
lessees,  a  corporation,  allowed  one  of  its  officers 
to  transact  his  private  business  in  the  company's 
office  by  paying  part  of  the  janitor  hire  and 
telephone  and  gas  bills.  Another  person  was 
allowed  to  carry  on  his  business  of  aeliing  steam- 
ship tickets  on  the  premises  by  paying  a  com- 
mission on  bis  sales  for  the  privilege.  Held, 
that  there  was  a  subletting  in  violation  of  the 
condition  in  the  lease. 

[Ed.  Note. — For  cases  in  point  "ee  Cent  Dig. 
vol.  32,  lisndlord  and  Tenant,  S  228.] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco ;  J.  C.  B.  Hebbard, 
Judge. 

Action  In  unlawful  detainer  by  Lewis  C. 
Levey  and  others  against  A.  Hoekwaid  and 
others.  Prom  a  Judgment  for  defendants  and 
an  order  denying  a  motion  for  a  new  trial, 
plaintiffs  appeal.    Reversed. 

P.  L.  Benjamin,  for  appellants.  E.  L. 
Forster,  for  respondents. 

KERRIGAN,  J.  This  is  an  action  in  un- 
lawful detainer  to  have,  among  other  things, 
a  lease  declared  forfeited  for  the  violation 
of  a  provision  thereof  forbidding  subletting. 
The  trial  was  had  by  the  court  sitting  with- 
out a  Jury,  and  judgment  was  entered  iu  fa- 
vor of  plaintiffs  and  against  certain  of  the 
defendants  for  the  amount  of  the  rent  un- 
paid. A  forfeiture  of  the  lease  and  posses- 
sion of  the  premises  were  refused.  The 
plaintiffs  moved  for  a  new  trial,  which  was 
denied,  and  from  the  judgment  and  the  order 
denying  such  motion  this  appeal  Is  prose- 
cuted. 

November  16,  1003,  A.  Hoekwaid  and  the 
West  Disinfecting  Company,  a  corporation, 
by  an  Instrument  in  writing  became  the  les- 
sees for  a  term  of  five  years,  commencing 
December  1,  1903,  of  the  ground  floor  of  a 
certain  building  on  Fillmore  street  In  San 

Francisco.    The  lease  contained  A  ,Prwteipn 
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against  subletting  the  whole  or  any  i>art  of 
the  premises.  The  sole  question  for  decision 
Is  whether  the  evidence  shows  a  subletting  by 
the  lessees  or  either  of  them.  No  evidence 
was  iutrodnced  on  behalf  of  tbe  defendants. 
In  May,  1900,  W.  V.  Bryan  &  Co.  went  In- 
to possession  of  a  portion  of  the  premises, 
J4Vi  feet  by  6%  feet  In  size,  and  conducted 
there  a  real  estate  and  a  railway  handbook 
business.  Bryan,  a  member  of  this  concern, 
about  this  time  was  elected  secretary  of  the 
West  Disinfecting  Company,  and,  as  the  rec- 
ord shows,  It  was  then  agreed  by  the  direct- 
ors that  Mr.  Bryan  should  occupy  desk  room 
on  the  premises  in  the  company's  office  and 
transact  the  company's  business,  and,  for 
and  In  consideration  of  allowing  him  to  tran- 
sact his  private  business  outside  of  the  com- 
pany's business,  Bryan  was  to  pay  one-half 
of  the  expense  of  a  Janitor,  and  telephone 
and  gas  bills,  whatever  they  might  be  from 
month  to  month.  He  received  a  salary  from 
the  West  Disinfecting  Company  of  $100  a 
month.  From  June  6  to  September  5,  1906, 
a  small  i>ortlon  of  the  premises,  10  feet  by 
6  feet  in  size,  was  occupied  by  one  D.  RIgdon. 
He  carried  on  there  the  business  of  selling 
railroad  and  steamship  tickets.  He  testified, 
in  substance,  as  follows:  "My  arrangement 
with  Mr.  Hockwald  was  that  I  could  not 
take  the  place  unless  I  gave  him  a  commis- 
sion on  the  business.  That  Is  what  Mr. 
Hockwald  said  to  me.  I  agreed  to  give  him 
a  commission  on  the  business.  The  com- 
mission I  agreed  to  give  him  was  a  certain 
percentage  on  each  ticket  I  sold.  After  I 
made  the  arrangement  with  Mr.  Hockwald,  I 
entered  into  possession  of  the  Tjortioa  of  the 
premises  I  have  mentioned.  •  •  •  Dur- 
ing that  time  I  made  no  payments  of  any- 
thing, except  that  I  paid  the  commission  on 
each  ticket.  My  talk  about  the  possession  of 
the  place  I  occupied  was  first  with  Mr.  Hock- 
wald. He  said  that  I  could  have  it  only  on 
a  commission  basis,  and  he  referred  me  to 
Mr.  Bryan.  I  completed  the  arrangements 
with  Mr.  Bryan.  Each  month  that  I  was  In 
possession  I  paid  the  commission  to  Mr.  Bry- 
an for  that  portion  of  the  premises  occupied 
by  me."  This  witness  was  given  receipts  for 
tlie  payments  thus  made  by  him,  one  of 
which  reads  as  follows :  "$20.00.  San  Fran- 
cisco, June  5,  1906.  Received  of  D.  RIgdon 
twenty  dollars,  commission,  office  No.  1732 
Fillmore  street,  for  and  during  the  term  of 
one  month,  commencing  on  the  6th  day  of 
June,  1906,  and  ending  on  the  4th  day  of 
July,  1906,  both  days  Inclusive. — Wm.  V. 
Bryan  Co.,  Agents."  A  Mrs.  Wlserwitch,  a 
stenographer,  had  desk  room  In  a  i>ortlon  of 
the  premises,  and  in  consideration  of  her 
services  as  a  stenographer  for  the  West  Dis- 
infecting Company  and  Hockwald  she  i>aid 
no  rent  for  the  space  occupied  by  her,  and 
was  permitted  to  use  the  same  In  the  business 
of  a  public  stenographer.  Up  to  April  18, 
1906,  no  part  of  the  premises  In  question  was 
oociq>ted  by  D.  RIgdon  or  Wm.  V.  Bryan  & 


Od.  or  Mrs.  Wlserwitch.  The  premises  were 
first  occupied  by  people  other  than  the  les- 
sees about  a  month  after  the  fire  in  San 
Francisco  of  April  18,  1906.  July  5,  1906^ 
plaintiffs  served  upon  the  defendants  the 
three  days'  notice  prescribed  by  section  1161, 
subd.  4,  Code  Civ.  Proc,  in  which  notice  It 
was  asserted  that  parts  of  the  premises  In 
question  bad  been  sublet  contrary  to  the  con- 
ditions of  the  lease,  the  lease  was  declared 
terminated,  and  possession  of  the  premises 
was  demanded. 

The  contract  under  which  W.  V.  Bryan  & 
Co.  went  into  possession  of  part  of  the  prem- 
ises was  against  the  provision  of  the  lease 
concerning  subletting.  The  lease  contained 
a  prohibition  not  merely  against  subletting 
for  a  consideration  In  money,  but  against  any 
subletting.  Such  a  provision  is  violated  by 
the  creation  of  any  subtenancy  irrespective 
of  the  nature  of  the  rent  reserved.  Clarke  ▼. 
Cobb.  121  Cal.  596,  54  Pac.  74;  Jones  on 
liandlord  &  Tenant,  8  6;  24  Cya  ppi  1137, 
1191.  This  condition  of  the  lease  was  again 
violated  by  the  arrangement  under  wlilch 
RIgdon  held  possession  of  a  part  of  the  prem- 
ises. He  was  to  i>ay  each  month  is  money 
a  i>ercentage  of  the  profits  of  the  business 
done  by  him.  This  clearly  shows  a  sublet- 
ting. 

These  two  instances  showing  that  the  con- 
dition of  the  lease  against  subletting  had 
been  violated,  and  that  a  forfeiture  of  the 
lease  should  be  declared.  It  is  unnecessary  to 
pass  on  otiier  points  discussed  in  the  briefs. 

The  judgment  and  order  appealed  from  are 
reversed. 

We  concur:    COOPER,  P.  J.;    HALL,  J. 

t  Cal.  App.  m 
UNION  SAVINGS  BANK  OF  SAN  JOSE  v. 

RINALDO.     (Civ.  3C7.) 

(Court  of  Appeal.   First   District,   California. 

Oct  16,  1907.) 

1.  AppeaIt-Objections  to  Pleadings. 

Complaint  may  not  be  made,  for  the  first 
time  on  appeal,  of  a  complaint  because  of  its 
containing  redundant  and  immaterial  matter. 

[Ed.  Note.— For  cases  in  point,  see  Cknt.  Dig. 
vol.  2,  Appeal  and  B^ror,  {  1226.] 

2.  COBPOBATIONS  —  COIXBCTION  OF  ASSESS- 
MENTS—IHMATEBIAI,  Findings. 

The  finding,  in  an  action  by  a  corporation 
to  collect  an  assessment  of  a  stockholder,  that 
the  directors  passed  a  resolution  to  waive  far- 
ther proceedings  for  such  collection  by  a  sale 
of  the  delinquent  shares,  is  immaterial,  the  coi^ 
potation  being  insolvent  and  no  longer  a  going 
concern,  so  that  there  was  nothing  to  sell ;  the 
material  finding  being  that  the  directors  elected 
to  proceed  by  action  to  collect  the  assessment. 

3.  TBI Ai/— Reception  or  EhriDERcE— Mattebb 
Adhitted  in  Absence  or  Pbopeb  Objec- 
tion. 

An  affidavit  of  the  publication  of  a  notice 
of  assessment  by  a  corporation,  admitted  in  evi- 
dence, without  proper  objection,  is  evidence  in 
supjport  of  a  finding,  though  it  was  not,  as  it 
should  have  been,  certified  by  the  secretary  «f 
the  corporation. 

[B2d.  Note. — For  cases  in  point,  see  Cent  Die. 
VOL  46,  Trial,  §f  261.  264.] 
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4  Saks— Scope  of  Objkctions  to  EviDEnci. 
An  affidavit  being  objectionable  only  be- 
cause it  waa  not  certified  by  the  secretary  of  a 
corporation,  there  was  no  error  in  admitting  it 
in  evidence,  over  the  objection  that  it  was  in- 
competent, immaterial,  and  irrelevant,  and  not 
admissible  nnder  the  pleadings." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S{  194,  198,  199,  208.] 

6.   APPBAIi— FlWDINOB  OJF  FACTT— CONCLUBIVE- 
NE8S. 

In  the  absence  of  specification  to  part  of  a 
finding,  that  the  evidence  is  insufficient  to  sus- 
tain It,  it  is  binding  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  {  2978.] 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  A.  L.  Rhodes,  Judge. 

Action  by  tbe  Union  Savings  Bank  of  San 
Jose  against  Tob.  Rlnaldo.  Judgment  for 
plalntUI.    Defendant  appeals.    Affirmed. 

O.  D.  Wright,  for  appellant  E.  M.  Rea 
•tnd  Heney  &  Cobb,  for  respondent 

COOPER,  P.  J.  Action  to  recover  tbe 
amount  of  an  assessment  levied  upon  the 
capital  stock  of  plalntlfT  to  the  eztoit  of  the 
pro  rata  due  upon  the  number  of  shares  own- 
ed by  defendant.  The  ease  was  tried  by  the 
court,  and  findings  filed,  upon  which  Judg- 
ment  was  entered  for  plaintiff.  This  appeal 
Is  from  the  judgment  and  order  d^iying  de- 
fendant's motion  for  a  new  trial. 

There  is  no  question  raised  as  to  the  Judg- 
ment being  the  legal  conclusion  from  the  facta 
found,  nor  Is  there  any  claim  that  the  court 
erred  In  any  ruling  during  the  trial.  It 
has  been  repeatedly  held,  that  the  plain- 
tiff being  insolvent,  its  directors  may  assess 
the  shareholders  on  the  unpaid  capital  stock, 
for  the  purpose  of  liquidating  the  indebted- 
ness and  winding  up  Its  affairs.  Union  Sav- 
ings Bank  v.  Dunlap,  135  Cal.  628,  67  Pac 
1084 ;  Union  Savings  v.  Leiter,  145  Cal.  696, 
79  Pac.  441;  Unloa  Sav.  Bank  v.  Willard 
(Cal.  App.)  88  Pac.  1098.  Defendant  was  a 
shareholder,  and  has  not  paid  the  assessment 
or  call  upon  which  the  action  Is  based. 

It  Is  claimed  that  tbe  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  It  states  that  plaintiff  Is  an  Insolvent 
corporation;  that  the  amount  of  its  capital 
stock  is  10,000  shares  of  the  par  value  of  $100 
each,  and  that  defendant  Is  the  owner  of  55 
shares  thereof;  that  the  whole  of  the  capital 
stock  has  not  been  paid  up,  and  that  It  Is  in- 
debted to  Its  depositors  and  other  creditors 
in  the  simi  of  over  $500,000;  that  Its  board 
of  directors  duly  made  an  order  levying  an 
assessment  of  $10  per  share  upon  its  capital 
stock,  payable  immediately  to  Its  secretary 
at  Its  banking  bouse  In  tbe  city  of  San  Jose, 
and  fixed  June  26,  1899,  on  which  the  unpaid 
assessments  should  be  delinquent;  that  no- 
tice of  said  assessment  was  duly  published 
for  four  successive  weeks  in  tbe  San  Jose 
Daily  Herald,  and  sent  throngh  the  United 
States  mail  to  each  stockholder,  Including  the 
defendant,  postage  prepaid,  addressed  to  each 
stockholder  at  his  place  of  residence;  that  no 


iwrt  of  defendant's  assessment  has  been  paid, 
and  the  amount  thereof  is  $550 ;  that  an  or- 
der was  duly  made  by  the  board  of  directors 
for  tbe  collection  of  said  delinquent  assesa- 
ments  by  action.  No  demurrer  to  the  com- 
plaint was  filed,  and  the  court's  attenti(Hi.  was 
not  in  any  way  called  to  any  defect  in  it  No 
objection  appears  to  have  been  made  to  the 
evidence  when  offered,  and  the  question  is 
raised  here  for  the  first  tim&  We  therefore 
hold  the  complaint  sufficient  nnder  the  record 
before  us.  In  fact  the  main  critldams  In 
regard  to  It  relate  to  redundant  and  immate- 
rial matter  therein. 

It  Is  claimed  that  the  evidence  is  insnffi- 
dent  to  sustain  two  of  the  findings,  and  we 
can  consider  only  those  two  findings  in  regard 
to  the  specifications  wherein  it  is  claimed  that 
the  evidence  Is  insufficient  The  first  specifi- 
cation is  directed  to  finding  12.  It  appears 
from  the  record  that  the  board  of  directors 
had.  In  the  first  place,  proceeded  to  advertise 
the  delinquent  assessments,  under  the  pro- 
visions of  the  various  sections  of  the  Code, 
with  a  view  to  selling  the  shares  of  capital 
stock  in  order  to  recover  the  assessments. 
Finding  12  is  to  the  effect  that  the  board  of 
directors  passed  a  resolution  to  waive  far- 
ther proceedings  for  such  collection  by  a  sale 
of  the  delinquent  shares,  and  elected  to  pro- 
ceed by  action  to  recover  the  amount  of  the 
assessmoits ;  that  the  assessment  on  tbe  de- 
linquent stock  of  defendant,  with  costs  and 
expenses,  amounted  to  the  sum  of  $552.75. 
The  specification  of  insufficiency  is  directed 
to  the  fact  that  the  resolution  was  wholly  in- 
sufflcirait  as  a  waiver  of  the  right  to  sell, 
because  the  sale  had  been  advertised  to  take 
place  at  1 :30  p.  m.  of  Atignst  12,  1899,  and 
the  resolution  was  made  at  2  o'clock  p.  m., 
after  the  time  advertised  for  the  sale.  In 
our  opinion  the  finding  In  the  resjpects  in 
which  It  la  said  the  evidence  fails  to  support 
It  is  wholly  immaterial.  The  corporation  be- 
ing insolvent,  and  in  the  hands  of  tbe  bank 
commissioners,  it  had  ended ;  it  was  no  long- 
er a  going  concern,  and  there  was  nothing 
to  sell.  Bank  of  National  City  v.  J<rimston, 
133  Cal.  185,  66  Pac.  383;  Union  Savings  Bank 
V.  Dunlap,  135  Cal.  628,  67  Paa  1084.  Tbe 
material  part  of  the  finding  is  that  the  board 
of  directors  elected  to  proceed  by  aetiwi  to 
recover  the  amount  of  the  assessment  This 
part  of  the  finding  is  not  attacked  In  the 
specification. 

The  second  speciflcatlon  Is  directed  to  find- 
ing numbered  seven,  which  sets  forth  a  copy 
of  tbe  notice  of  assessment^  and  finds  that 
such  notice  was  published  in  the  San  Jose 
Doily  Herald.  The  specification  points  out 
that  the  evidence  is  insufficient  to  sustain 
the  finding  for  the  reason  "that  the  affidavit 
offered  to  prove  said  fact  was  never  certified 
by  the  secretary  of  said  corporati<m  in  «»dar 
to  entitle  it  to  admission  as  evidoice  in  this 
cause."  If  it  Is  the  law  that  the  affidavit  In 
such  case  "must  be  certified  by  the  secretary 
of  the  corporation,"  def aidant  should  have 
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objected  to  the  Introduction  of  the  affidavit 
when  It  was  offered  In  evidence  because  not 
BO  certified.  If  the  court  In  such  case  bad 
overruled  the  objection,  and  exertion  had 
been  taken,  the  ruling  could  be  reviewed  as 
an  error  of  law,  but  the  affidavit,  even  If 
erroneously  admitted,  la  evidence,  and  It  does 
not  follow  that  evidence  does  not  support  a 
finding  because  Improperly  admitted.  We 
find  In  the  bill  of  exceptions  that  when  the 
affidavit  <wa8  offered  In  evidence  It  was  ob- 
Jected  to  upon  the  ground  that  it  was  "incom- 
petent, Immaterial,  and  Irrelevant,  and  not 
admissible  under  the  pleadings  in  this  case." 
The  court's  attention  was  not  called  to  the 
fact  that  the  affidavit  was  not  certified  by  the 
secretary  of  the  corporation.  Not  only  this. 
but  the  affidavit  Is  not  set  forth  in  the  bill  of 
exceptions,  and  we  fall  to  find  It  In  the  rec- 
ord. In  such  case  we  could  not  pass  upon  Ita 
admissibility,  even  if  the  question  were  prop- 
erly before  us. 

It  ia  claimed  that  the  meeting  of  the  di- 
rectors of  August  12,  1899,  was  an  adjourned 
meeting,  and  that  two  of  the  directors  weru 
not  present,  and  hence  the  order  to  collect 
the  assessment  by  suit  is  void.  The  court 
finds  that  "the  said  board  of  directors,  by  a 
resolution  and  order  duly  made,  given,  and 
entered  upon  the  corporate  minutes  and  rec- 
ords, elected  •  •  •  to  proceed  by  action 
to  recover  the  amount  of  such  assessments," 
etc.  There  is  no  specification  as  to  the  por- 
tion of  the  finding  quoted,  and  we  are  bound 
by  it 

The  Judgment  and  order  are  affirmed. 

We  concur:    KERRIGAN,  J.;  HALL,  J. 


e  Cal.  App.  (M 

MANN  T.  MONTGOMERY.    (Civ.  2.17.) 

(Court  of   Appeal.  First   District,   California. 
Oct  19.  1907.) 

CovniAiras  —  InomtmuNOsa  —  Brbaor  — 

ISASS. 

A  grantee  of  a  grant,  bargain,  and  sale  deed 
had,  at  the  time  of  the  grant,  knowledge  of  a 
lease  on  the  property,  and  that  rent  wa«  receipt- 
ed for  the  term  on  the  margin  of  the  lease,  and 
requested  and  obtained  an  assignment  of  the 
lease  to  himself.  Held,  that  such  lease  was  not 
a  breach  of  the  implied  covenant  against  in- 
cumbrances, though  under  the  direct  provisions 
of  C!iv.  Code,  |  HIS,  a  lease  is  an  incumbrance, 
and  ia  withm  the  covenants  implied  from  the 
word  "grant,"  in  a  conveyance  of  an  estate  in 
fee  simple. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenant.  fS  111-113.] 

Appeal  from  Superior  Court,  Alameda 
County;  WIHIam  H.  Waste,  Judge. 

Action  for  breach  of  covenant  by  William 
Mann  against  George  S.  Montgomery.  From 
a  Judgment  for  plaintiff  and  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  ap- 
Iteais.    Reversed. 

V.  A.  Berlin,  for  appellant.  I^ed  L.  Krause, 
for  respondent 


HALL,  J.  Plaintiff  sued  to  recover  for  an 
alleged  breach  of  the  implied  covenant  against 
incumbrances  of  a  grant,  bargain,  and  sale 
deed,  and  obtained  judgment  for  the  sum  of 
$600  as  damages  therefor.  This  appeal  by 
defendant  is  from  the  Judgment  and  the  or- 
der denying  defendant's  motion  for  a  new 
trial.  Plaintiff,  after  alleging  the  execution 
and  delivery  by  defendant  to  plaintiff,  on  the 
9th  day  of  January,  1904,  of  a  grant,  bargain, 
and  sale  deed  of  a  certain  tract  of  land  situ- 
ate In  Contra  Costa  county,  set  up  a  breach 
of  the  Implied  covenants  thereof  In  this,  that 
on  the  Sth  day  of  October,  1903,  defendant 
had  leased  the  said  premises  to  one  Thomas 
Fowler  for  the  period  of  one  year  ending  Sep- 
tember SO,  1904,  for  the  sum  of  $600,  which 
it  Is  alleged  had  been  collected  by  defendant, 
and  that  plaintiff  had  been  deprived  of  the 
possession  of  said  premises  by  the  lessee  un- 
der said  lease.  Defendant  in  his  answer  ad- 
mitted the  execution  and  delivery  of  the  said 
grant,  bargain,  and  sale  deed,  but  set  up  that 
at  the  same  time,  and  as  a  part  of  the  same 
transaction,  he  assigned  and  set  over  to  plain- 
tiff said  lease  to  Fowler,  and  that  it  was  ful- 
ly understood  and  agreed  that  the  conveyance 
of  said  premises  was  subject  to  said  lease, 
and  that  defendant  should  have  the  full  bene- 
fit of  the  rents  thereby  reserved,  and  that  it 
appeared  upon  the  face  of  said  lease,  which 
was  in  writing,  at  the  time  of  said  assign- 
ment and  delivery  thereof  to  plaintiff,  that 
the  rent  had  been  fully  paid  to  defendant. 
Defendant  also  allegred  that  it  was  fully  un- 
derstood that  the  rents.  Issues,  and  profits  re- 
ferred to  in  said  deeds  were  the  rents,  issues, 
and  profits  to  arise  from  the  said  premises 
after  the  expiration  of  said  lease,  and  he  de- 
nied that  he  had  failed  to  perform  any  of  tbs 
covenants  of  his  said  deed. 

The  court  did  not  find  iqpon  the  allegations 
of  defendant's  answer  that  the  said  lease  was 
assigned  to  plaintiff  at  the  time  of  the  deliv- 
ery of  the  deed  and  as  a  part  of  the  same 
transaction,  but  did  find  In  effect  that  said 
conveyance  and  deed  was  not  made  subject  to 
said  lease,  and  that  It  was  not  understood 
that  defendant  should  have  the  benefit  ot  the 
rents  collected  thereon,  and  that  plaintiff  had 
not  waived  any  of  the  rents  of  said  premises, 
and  that  defendant  had  failed  to  perform  the 
covenants  of  his  said  deed.  All  of  these  find- 
ings are  attacked  by  appellant  as  not  si^ 
ported  by  the  evidence. 

Plaintiff  and  defendant  never  met  tmtil 
after  the  execution  and  delivery  of  the  deed, 
but  all  their  negotiations  were  conducted 
through  one  White.  The  transaction  was  In 
fact  an  exchange  of  lands,  and  the  papers 
were  finally  delivered  through  the  Central 
Bank  of  Oakland.  Plaintiff  was  fully  aware 
of  thf-  existence  of  the  lease,  and  that  the 
rent  had  been  prepaid  thereon,  before  the 
consummation  of  the  trade.  In  fact,  he  tes- 
tified that  he  saw;  the  lease,  and  saw  the  In- 
dorsement thereon  of  a  receipt  for  the  rent 
There  Is  no  pretense  on  bis  part  that  be  did 
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not  know,  before  the  trade  was  consummat- 
ed, of  the  lease,  and  tliat  tbe  rent  thereon  bad 
been  fully  prepaid  at  the  execution  of  the 
lease,  and  that  on  the  face  of  the  lease  there 
was  a  receipt  therefor  from  the  lessor  (de- 
fendant) to  the  tenant,  of  even  date  with  the 
lease.  Speaking  up<m  this  subject  plaintiff 
testified:  "It  was  before  any  deeds  were 
passed  and  before  I  left  my  deed  in  escrow. 
I  was  fully  aware  of  the  lease."  Prior  to  the 
consummation  of  the  trade  defendant  had 
executed  a  writing,  and  placed  it  in  the  hands 
of  Mr.  White,  and  plaintiff  had  signed  a  writ- 
ing and  delivered  it  to  Mr.  White  as  agent  of 
defendant;  the  combined  effect  of  which  it 
may  be  conceded  for  the  purposes  of  this  dis- 
cussion bound  the  parties  to  an  exchange  of 
lands  free  of  all  Incumbrances.  Thereafter 
plaintiff  placed  the  papers  executed  by  him 
with  the  Central  Bank  of  Oakland  for  deliv- 
ery  to  defendant,  accompanied  with  the  fol- 
lowing letter  to  the  teller  of  the  bank:  "Glen- 
wood,  Jan.  9th.  Mr.  Harris — ^Dear  Sir:  Mr. 
Montgomery  has  leased  the  Contra  Costa 
ranch.  Kindly  see  that  he  leaves  an  assign- 
ment of  it  for  me  with  the  deed  and  oblige. 
Tours  truly,  Wm.  Mann."  Accordingly,  Mr. 
Harris,  the  teller  of  the  bank,  when  he  deliv- 
ered plaintiff's  deeds  to  defendant,  obtained 
from  defendant  not  only  the  deed  upon  which 
this  suit  is  predicated,  but  also  an  assign- 
ment of  the  lease  indorsed  thereon  from  said 
Montgomery  to  said  Mann.  It  thus  clearly 
appears  that  at  the  time  of  the  delivery  of 
tbe  deed,  and  as  a  part  of  the  same  transac- 
tion, plaintiff  required  and  obtained  an  as- 
signment of  the  lease,  the  existence  of  which 
the  court  found  to  be  a  breach  of  the  implied 
covenants  of  the  deed.  In  this  we  think  the 
court  fell  Into  an  error. 

A  lease  is  an  Incumbrance,  and  is  within 
the  covenants  implied  from  the  use  of  the 
word  "grant"  in  a  conveyance  of  an  estate  la 
fee  simple.  Section  1113,  Civ.  Code.  But 
where  the  grantee,  at  the  time  of  taking  his 
grant,  and  as  a  part  of  the  same  transaction, 
takes  an  assignment  of  such  lease,  the  assign- 
ment and  the  deed  must  be  read  and  con- 
strued together.  They  have  the  same  effect 
as  though  contained  in  one  instrument  If  in 
this  case  the  assignment  had  been  contained 
in  the  deed,  no  one,  we  apprehend,  would 
have  doubted  that  the  conveyance  would  have 
been  understood  as  taken  subject  to  the  lease, 
notwithstanding  any  general  covenants  against 
Incumbrances  implied  in  the  deed.  Two  writ- 
ten instruments,  executed  between  the  same 
parties  as  a  part  of  tbe  same  transaction,  and 
concerning  the  same  subject-matter  must  be 
read  and  construed  together  as  one  Instru- 
ment So  reading  the  deed  and  the  assign- 
ment of  the  lease,  It  should  be  held  that  the 
conveyance  In  the  deed  was  talten  and  accept- 
ed subject  to  the  lease  and  all  the  conditions 
thereof  appearing  upon  Its  face.  The  lease 
was  for  a  term  ending  September  30,  1904,  so 
plaintiff  had  no  cause  to  complain  that  he 
did  not  obtain  Immediate  actual  possession  of 


the  premises.  The  action  was  brought  April 
16,  1904.  The  indorsement  on  the  margin  of 
the  lease  of  the  receipt  of  the  rent  signed  by 
the  lessor,  had  the  same  effect  as  though  con- 
tained in  the  body  of  the  lease,  so  plaintiff 
had  no  cause  of  complaint  that  he  received 
no  rent  during  the  term  of  the  lease. 

What  we  have  said  In  this  discussion  does 
not  in  the  least  militate  against  tbe  rule  that 
parol  testimony  may  not  be  received  to  vary 
or  contradict  the  terms  of  a  deed  or  any  oth- 
er written  contract  but  is  simply  an  applica- 
tion of  the  old  and  well  understood  rule 
above  announced  as  to  the  construction  of 
two  writings  executed  as  a  part  of  the  same 
transaction. 

No  case  in  this  state  has  been  called  to  our 
attention  where  the  precise  point  Involved  in 
this  appeal  has  been  decided;  but  In  Pease  v. 
Christ  31  N.  T.  141,  the  point  was  decided 
in  accordance  with  the  views  herein  express- 
ed. In  the  New  Tork  case  plaintiff  and  de- 
fendant entered  Into  a  written  contract 
whereby  plaintiff  agreed  to  execute  to  defend- 
ant, on  or  before  the  Ist  day  of  April  then 
next  a  good  and  sufflcient  warranty  deed  of 
a  certain  80-acre  tract  of  land,  free  and  clear 
of  all  Incumbrances  except  two  described 
mortgages,  and  defendant  agreed  in  consid- 
eration of  the  premises,  upon  the  execution 
of  such  deed  and  the  payment  of  $350  casli, 
to  assign  to  plaintiff  a  lease  of  premises 
known  as  "390  Broadway,  New  Tork,"  made 
by  James  Stone  to  John  J.  Sevin,  and  by  Sev- 
In  assigned  to  the  defendant.  It  was  further 
provided  in  the  agreement  that  the  title  was 
to  be  perfect  in  each  case.  On  the  1st  day  of 
April,  1853,  the  parties  met  to  consummate 
the  trade.  Plaintiff  executed  the  deed  to  the 
farm,  and  paid  the  $350  cash.  Defendant  as- 
signed the  lease  from  Stone  to  Sevin,  "and 
the  assignment  contained  a  covenant  on  the 
part  of  tlie  assignor  [defendant]  that  the  as- 
signed premises  were  then  free  and  clear  of 
and  from  all  former  and  other  gifts,  grants, 
■bargains,  sales,  leases,  judgments,  executions, 
haclv  rents,  taxes,  assessments,  and  incum- 
brances whatsoever."  On  the  19th  day  of  May, 
1852,  defendant  had  executed  two  separate 
leases  for  portions  of  said  premises,  one  for  a 
term  of  six  years,  and  the  other  for  a  term  of 
five  years.  On  the  same  1st  day  of  April, 
18.>3,  and  in  execution  of  the  agreement  for 
exchange,  and  at  the  time  of  the  assignment 
of  the  lease  of  said  Broadway  premises  held 
by  defendant  he  made  and  executed  to  plain- 
tiff two  several  assignments  of  the  said  snlv 
leases.  It  was  contended  on  the  part  of  tho 
plaintiff  that  the  existence  of  the  two  sub- 
leases was  a  breach  of  the  covenant  against 
incumbrances  contained  In  the  assignment  of 
the  lease  of  the  Broadway  premises,  it  was 
held  that,  reading  the  three  assignments  to- 
gether, it  was  clear  that  the  covenant  against 
incumbrances  contained  in  the  assignment  of 
the  lease  of  the  Broadway  premises  did  not 
apply  to  the  two  subleases,  assignments  of 
which  were  accepted  by  plaintiff,  and  that 
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the  existence  of  said  two  subleases  was  no 
breach  of  such  covenant.  To  the  same  effect 
Is  HaWane  v.  Sweet,  55  Mich.  196,  20  N.  W. 
902,  where  It  was  hefd  that  a  grsmtee  could 
not  complain  because  of  the  existence  of  two 
leases  on  the  granted  premises,  which  had 
been  tiu:ned  over  to  such  grantee. 

For  the  foregoing  reasons  we  think  the 
findings  complained  of  are  not  sustained  by 
the  evidence,  and  the  court  should  have  or- 
dered a  new  trial. 

We  discover  no  merit  In  the  contention  of 
appellant  that  the  court  should  have  sustain- 
ed defendant's  demurrer  to  the  complaint. 

The  judgment  and  order  are  reversed. 


We   concur: 
GAN,  J. 


COOPER,    P.   J.;    KEBBI- 


4  Cal.  App.  6J1 

DB  LAVAL  DAIRY  SUPPLY  CO.  ▼.  STEAD- 
MAN.  (Civ.  3G5.) 

(Court   of   Appeal,    First   District,    California. 
Oct.  19,  1907.) 

1.  Sales  —  Dexj vebt  — Etidencb— SurncncN- 

CY. 

In  an  action  for  the  purchase  price  of  ma- 
chinery, evidence  examined,  and  hild  to  show 
that  the  machinery  described  in  the  contract  of 
sale  was  delivered  as  agreed  therein  to  a  common 
carrier  for  the  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §  486.] 

2.  EviDENOB  —  Pabol  Evidence  —  Contbacts 
or  Sale. 

Where  a  contract  for  the  sale  and  delivery 
«f  machinery  has  been  reduced  to  writine  by  the 
parties,  it  canot  be  varied  by  parol  evidence,  un- 
less clear  and  convincing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §|  1778-1793.] 

S.  Sales  —  MisREPBESENTATioN  bt  Selleb  — 
Rescission  bt  Bdteb— Negligence. 

Where  defendant  contracted  with  plaintiff 
to  purchase  certain  machinery,  and  not  only 
signed  the  contract  for  the  sale  and  delivery 
thereof,  but  took  a  duplicate,  which  he  retained 
in  his  possession,  and  tailed  to  examine  or  make 
any  objection  to  the  contract  as  signed  until 
sued  for  the  purchase  price  of  the  goods,  he 
cannot  escape  liability  thereunder  on  the  ground 
of  misrepresentation,  or  that  the  contract  as 
signed  did  not  contain  the  agreement  between 
the  parties,  since  a  court  of  equity  will  not  re- 
lieve a  party  from  the  consequences  of  his  own 
inattention  and  carelessness. 
4.  Evidence  —  BuBDEN  or  Pboof  —  Awibma- 
TIVE  Defenses. 

Where  defendant  pleads  new  matter  as  a 
defense,  the  burden  is  upon  him  to  establish  such 
defense  by  a  preponderance  of  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  11»-121.] 

Appeal  from  Superior  Court,  Monterey 
County;   B.  V.  Sargent,  Judge. 

Action  by  the  De  Laval  Dairy  Supply  Com- 
pany n gainst  M.  B.  Steadronn.  There  was 
Judgment  for  defendant,  and,  from  an  order 
denying  a  motion  for  a  new  trial,  plaintiff 
appeals.    Reversed. 

C.  M.  Flckert  (W.  W.  Burnett,  of  counsel), 
for  appellant.  Zabala  &  Wyatt,  for  req>ond- 
ent. 


KERRIGAN,  J.  This  Is  an  acUon  upon 
contract  to  recover  the  purchase  price  of 
certain  dairy  machinery  sold  by  appellant 
to  respondent  under  a  written  contract  Ap- 
pellant claims  that  the  goods  described  In 
the  contract  were  shipped  from  San  Francis- 
co to  respondent  at  Monterey  on  the  steam- 
ship Oypsy.  and  were  lost  with  that  steamer 
in  the  Bay  of  Monterey  September  28,  1905. 
The  contract  provided,  among  other  stipula- 
tions, that  the  sale  of  the  machinery  set 
forth  therein  was  f.  o.  b.  San  Francisco; 
that,  In  case  of  the  injury  or  destruction  by 
Are  or  any  other  agency  wtiatsoever  of  the 
property  mentioned  In  the  contract,  the  pur- 
chaser would  sustain  the  full  loss,  and  make 
full  iMiyment  for  the  same  in  the  same  maU' 
ner  as  he  would  have  done  If  the  goods  had 
not  been  Injured  or  destroyed.  Appellant 
alleged  that  it  delivered  the  goods  to  re; 
spondcnt  on  board  boat  at  San  Francisco, 
and  that  it  had  duly  performed  all  the  condi- 
tions on  its  part  to  be  done  and  performed. 

The  respondent  denied  that  he  had  ever 
entered  Into  the  contract  set  out  in  the  com- 
plaint, or  that  the  goods  mentioned  therein 
were  ever  delivered  to  him  on  board  boat  in 
San  Francisco  or  elsewhere,  and  for  a  further 
and  separate  defense  alleged  that  the  agree- 
ment which  he  made  with  appellant's  agent, 
William  Hartford,  respecting  the  machinery, 
was  as  follows:  That  the  appellant  should 
send  said  implements,  and  machinery,  with 
a  skillful  man  to  set  up  and  operate  the  same, 
to  respondent's  dairy,  and  allow  him  to  tr;,- 
same  for  30  days,  and.  If  at  the  end  of  that 
period  be  was  entirely  satisfied,  he  was  to 
purchase  said  articles  at  a  price  specified, 
otherwise  he  was  to  pay  the  expenses  incur- 
red, and  appellant  would  retain  and  remove 
the  goods.  He  further  alleged  that  appel- 
lant's agent  fraudulently  Inserted  other  stipu- 
lations in  the  contract  not  fflention^d  or 
agreed  upon,  and  procured  him  to  sign  th« 
same  by  falsely  representing  that  it  eon. 
talned  only  the  matters  actually  agreed  to 
between  them,  and  asked  that  said  contract 
be  reformed  to  make  it  conform  to  the  true 
agreement  between  the  parties.  Appellant 
contends  that  the  evidence  Is  Insufficient  to 
establish  the  special  defense.  The  respond- 
ent, while  not  conceding  this,  asserts  that  ap- 
pellant was  required  to  prove  the  delivery 
of  the  machinery  described  in  the  contract, 
and  that  he  did  not  do  so;  that,  not  having 
proved  delivery,  the  respondent  was  entitled 
to  Judgment  whether  he  proved  facts  suffi- 
cient to  establish  bis  affirmative  defense  or 
not 

In  view  of  this  contention,  we  will  first  dis- 
cuss the  question  of  whether  the  record  shows 
a  delivery  of  the  machinery  described  In  the 
contract.  The  secretary  of  the  appellant  cor- 
poration testified :  "I  had  charge  of  the  shli>- 
ment  of  the  goods  mentioned  in  the  contract. 
They  were  invoiced  and  shipped  September 
25th.  *  *  •  I  think  I  saw  the  goods  go 
out  of  the  house  on  this  instant  *  •  *  I 
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directed  the  shipping  clerk  to  hare  them 
shipped,  and  they  were  shipped  from  the 
bouse  in  some  shape  to  somewhere."  The 
freight  clerli  of  the  Pacific  Coast  Steamship 
Company,  which  operated  the  steamship  Gyp- 
sy between  San  Francisco  and  Monterey,  tes- 
tified that  on  September  2oth  the  said  com- 
pany, at  its  wharf  in  San  Francisco,  received 
from  appellant,  for  respondent,  the  goods  set 
forth  in  the  shipping  receipt  Conceding  that, 
by  a  comparison  of  the  shipping  receipt  with 
the  contract,  it  is  not  clear  that  the  articles 
described  in  the  one  are  the  same  as  those 
called  for  in  the  other,  yet  there  is  sufficient 
In  the  record  to  justify  the  conclusion  that 
they  were  the  same.  For  example,  we  find 
in  the  contract  an  item,  "1  300  gal.  Curtis 
Channel  bottom  Tat";  and  another,  "1  75 
gal.  Curtis  channel  bottom  vat."  In  the  ship- 
ping receipt  we  find  an  item :  "2  vats  (crat- 
ed) 75  gal.,  300  gal."  In  the  contract  we  find 
articles  described  as:  "1  8  H.  P.  Economist 
boiler  complete."  "1  No.  1—6  to  S  Jewel  Au- 
tomatic Cutoff  engine."  "2—18/11-10  S.  O. 
adjustable  drop  hangers."  "1-1  11/16  S.  O. 
Adjustable  B.  &  S.  post  hangers,"  and  "1  Size 
B.  B.  Victor  combined  churn."  And  in  the 
shipping  receipt  we  find  the  following  items : 
"1—8  H.  P.  boiler,"  "1  Engine,"  "3  Hangers, 
wood,  checks  one  door,"  and  "1  B.  churn, 
crated."  We  think  that  the  testimony  of  the 
secretary  of  the  appellant,  taken  together 
with  the  testimony  of  the  freight  clerk,  made 
a  prima  facie  case  of  delivery  to  the  common 
carrier  for  the  respondent  of  the  goods  enu- 
merated in  the  contract. 

The  next  question  is:  Was  the  evidence 
suflloient  In  support  of  defendant's  affirma- 
tive defense  to  warrant  a  reformation  of  the 
contract?  The  respondent  testified  substan- 
tially that  he  was  to  try  the  machinery  for 
30  days,  and  that,  if  it  was  satisfactory,  it 
would  be  accepted;  if  not,  it  was  to  be  re- 
turned, respondent  to  pay  the  expenses  in- 
curred. No  such  provision  is  in  the  written 
contract.  Respondent,  in  support  of  his  con- 
tention that  the  written  contract  contains 
terms  that  were  not  discussed,  and  to  which 
his  attention  was  not  called,  testified:  "He 
[William  Hartford,  the  agent  of  appellant] 
did  not  say  anything  to  me  about  having  the 
goods  delivered  in  San  BYanclsco;  or  In 
regard  to  paying  for  the  goods  If  they  were 
lost  in  transit.  I  did  not  read  the  printed 
part  of  the  contract.  I  thought  it  was  some 
printed  matter  extolling  the  virtues  of  their 
machinery.  I  signed  the  order  without  read- 
ing it,  ui>on  his  assurance  that  it  was  the 
same  as  we  agreed  upon  the  day  before." 
On  cross-examination  he  said  (referring  to 
the  contract) :  "He  gave  me  a  duplicate,  and 
I  filed  It  immediately."  The  contract,  hav- 
ing been  reduced  to  writing  by  the  solemn 
act  of  the  parties,  cannot  now  be  swept  aside 
by  parol  evidence  of  a  doubtful  character. 
The  general  rule  Is  that  parol  evidence  Is 
not  admissible  to  vary  its  terms.  In  all 
cases  where  such  evidence  is  admissible  un- 


der the  pleadings,  !t  must  b«  clear  and  con- 
vincing. In  this  case  the  contract  was  re- 
duced to  writing,  and  signed  by  the  parties. 
The  respondent  not  only  signed  it,  bat  took 
a  duplicate,  which  he  retained  In  his  posses- 
sion. He  does  not  appear  to  have  made  any 
objection  to  it  until  he  desired  to  escape  from 
his  liability  under  it. 

"It  is  a  general  principle  that  if  the  means 
of  knowledge  be  at  hand,  and  equally  avail- 
able to  both  parties  alike,  and  tliere  be  no 
fiduciary  relations,  the  injured  party  must 
show  that  he  has  availed  himself  of  the 
means  of  information  existing  at  the  time 
of  the  transaction  before  he  will  be  heard  to 
say  that  he  was  deceived  by  the  misrepre- 
sentations of  the  other."  Champion  v.  Wood, 
79  Cal.  20,  21  Pac.  535,  12  Am.  St  Rep.  126. 
In  Slaughter  v.  Gerson,  80  U.  S.  379,  20  L. 
Ed.  627,  it  is  stated:  "This  misrepresenta- 
tion which  will  vitiate  a  contract  of  sale, 
and  prevent  a  court  of  equity  from  aiding  Its 
enforcement  must  not  only  relate  to  a  mate- 
rial matter  constituting  an  Induconent  to  the 
contract,  but  must  relate  to  a  matter  respect- 
ing which  the  complaining  party  did  not 
possess  at  hand  the  means  of  knowledge,  and 
it  must  be  a  misrepresentation  upon  which 
he  relied,  and  by  which  he  was  actually  mis- 
led to  bis  Injury.  A  court  of  equity  will  not 
undertake,  any  more  than  a  court  of  law,  to 
relieve  a  party  from  the  consequences  of  his 
own  inattention  and  carelessness.  Where  the 
means  of  knowledge  are  at  hand  equally 
available  to  both  parties,  and  the  subject  of 
purchase  is  alike  open  to  tbeir  Inspection, 
If  the  purchaser  does  not  avail  himself  of 
these  means  and  opirartunlties,  he  will  not 
be  heard  to  say  that  he  has  been  deceived  by 
the  vendor's  misrepresentations.  If,  having 
eyes,  he  will  not  see  matters  directly  before 
them,  where  no  concealment  is  made  or  at- 
tempted, he  will  not  be  entitled  to  favorable 
consideration  when  he  complains  that  he  has 
suffered  from  his  own  voluntary  blindness, 
and  been  misled  by  over  confidence  in  the 
statements  of  another."  See,  also.  Crane  v. 
McCormack,  92  Cal.  181,  28  Pac.  222 ;  Placer 
County  Bank  v.  Freeman,  128  Cal.  91,  58  Pac. 
388. 

The  evidence  was  manifestly  Insufficient  to 
sustain  the  special  defense.  The  Jury  may 
have  been  satisfied  from  the  evidence  that 
the  machinery  described  in  the  contract  was 
delivered,  and  may  have  based  Its  verdict 
entirely  upon  the  evidence  introduced  to  sus- 
tain the  special  defense  (which,  as  we  have 
Just  seen,  was  insufficient  for  the  purpose). 
It  therefore  follows  that  the  case  must  be 
reversed. 

Assuming  that  there  was  sufficient  evi- 
dence to  support  the  affirmative  defense,  and 
that  that  defense,  being  an  equitable  one, 
was  a  proper  matter  for  the  consideration  of 
the  Jury,  then  the  court  erred  in  giving  the 
following  Instructions  over  the  objection  of 
appellant :  "In  civil  cases  the  affirmative  Is- 
sue must  be  proven.  The  affirmative  here  Is 
Digitized  by  VjOOQ  IC 


Cap 


OCEAN  PABK  BANK  t.  ROGERS. 


879 


upon  the  plaintiff.  Upon  the  plaintiff  there- 
fore rests  the  burden  of  proof."  The  respond- 
ent pleaded  new  matter  by  way  of  defense  to 
plaintiff's  cause  of  action,  and  It  was  in- 
cumbent upon  blm  to  establish  such  defense 
by  a  preponderance  of  erldence. 

The  judgment  and  order  appealed  from  are 
reversed. 

We  concur :  OOOPER,  P.  J.;  HALL,  3. 


«  Cal.  App.  UTS 
OCEAN  PARE  BANE  v.  ROGERS  et  at. 
(Olv.  319.) 
(Court  of  Appeal,  Second  District,  California. 
Oct  21,  1907.    Rehearing  Denied  by  Su- 
preme Court  Dec.  19,  1907.) 

1.  Barks  aitd  BANEUte  —  Deposits  Other 

THAN  MONXT— ENTBT  TO  CbKDIT  Ot  DEPOBI- 
TOB. 

Where  a  customer  of  a  banic  hands  the  re- 
ceiviDg  teller  a  check  drawn  by  another  person 
upon  the  same  bank  and  at  the  same  time  hands 
hun  her  pass  boolc,  and  the  teller  receives  the 
check,  stamps  it  "Paid,"  enters  a  credit  for  the 
amount  in  the  pass  book,  and  the  check  is  en- 
tered to  the  credit  of  the  depositor,  and  cluirged 
to  the  account  of  the  drawer  on  the  books  of  the 
bank,  and  nothing  else  is  said  or  done,  the  tiank 
may  at  the  close  of  the  business  day,  if  the 
funds  of  the  drawer  are  then  insufficient  to  sat- 
isfy the  check,  charge  back  the  amount  to  the 
depositor  and  return  the  check  to  her. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  |  S07.] 

2.  Same— Estoppel. 

Where  a  bank,  after  receiving  for  deposit 
and  refusing  to  credit  a  check  drawn  on  a  de- 
positor of  the  bank  whose  account  is  overdrawn, 
cashed  a  small  check  drawn  by  him,  it  was  not 
estopped  thereby  to  refuse  to  give  credit  for  the 
first  check. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  N.  P.  Conrey,  Judge. 

Action  by  the  Ocean  Park  Bank  against 
Lora  C.  Rogers  and  husband.  From  a  Judg- 
ment for  defendants,  and  an  order  denying 
plaintiff's  motion  for  a  new  trial,  plaintiff 
appeals.     Reversed. 

Tanner,  Taft  &  Odell,  for  appellant 
Works,  Lee  &  Works,  for  respondents. 

SHAW,  J.  The  defendant  Lora  C.  Rogers 
And  one  A.  B.  Widney  each  kept  a  general 
deposit  account  with  the  plaintiff,  which  was 
a  corporation  engaged  in  a  general  banking 
business  at  the  dty  of  Ocean  Park,  of  which 
city  said  Rogers  was  a  resident.  About  July 
19,  1905,  and  while  the  accounts  of  both  said 
Rogers  and  Widney  were  overdrawn,  Wid- 
ney In  due  course  of  business  drew  bis  check 
upon  said  bank  for  the  sum  of  $1,000,  pay- 
able to  the  order  of  Rogers,  who  Immediate- 
ly went  to  the  bank,  and,  after  indorsing  the 
ichedc,  entered  the  amount  thereof,  with  the 
further  sum  of  $75.35,  upon  a  deposit  tag  or 
slip,  and  with  her  pass  book  presented  the 
IHune  to  the  receiving  teller  of  the  bank,  who 
credited  her  pass  book  with  the  amoimt  of 
$1,075.85,  stamping  the  check  paid  and  re- 
turning the  pass  book  to  Rogers.  Nothing 
.was  said  regarding  said  check  or  deposit  by 


either  party.  The  custom  of  tbe  bank  was 
to  post  the  checks  received  for  deposit  in  a 
bank  ledger  in  alphabetical  order,  and  the 
$1,000  check  was  by  the  bookkeeper  credited 
upon  this  ledger  to  the  account  of  Mrs.  Rog- 
ers, and  it  was  not  discovered  that  Wldney's 
account  was  overdrawn  imtil  the  bookkeeper 
turned  to  Wldney's  account  for  the  purpose 
of  charging  it  with  the  amount  of  the  check, 
whereupon  he  referred  the  matter  to  the 
cashier,  and  the  amount  of  the  check  was 
immediately  charged  back  to  the  account  of 
Rogers,  and  the  check,  with  a  printed  notice, 
"Not  sufficient  funds,"  together  with  a  letter 
to  Mrs.  Rogers,  signed  by  the  cashier,  stat- 
ing, "We  charge  your  account  $1,000,"  was 
inclosed  in  an  envelope,  duly  addressed  and 
mailed  to  her  at  the  address  written  upon 
the  signature  card  given  by  her  to  the  bank, 
on  June  10,  1905,  when  she  opened  ber  ac- 
count There  was  no  delivery  of  mall  by 
carrier  at  Ocean  Park,  and  Mrs.  Rogers  did 
not  call  at  the  post  office  until  July  25tb. 
on  which  date  she  received  said  letter  and 
Inclosures,  and  then  learned  for  tbe  first 
time  that  tbe  check  was  dishonored.  From 
June  10,  1905,  to  and  including  July  19.  1906, 
exclusive  of  said  $1,000  check,  Mrs.  Rogers 
deposited  with  the  bank  the  sum  of  $15,179.- 
16,  and  up  to  and  including  said  last-mention- 
ed date  drew  from  the  bank  against  her  ac- 
count the  sum  of  $18,156.33,  leaving  her  ac- 
count overdrawn  on  that  date  In  the  sum  of 
$1,377.17,  unless  credited  with  the  amount  of 
said  check;  or.  If  credited  therewith,  over- 
drawn in  the  sum  of  $377.17.  On  July  25th 
she  deposited  the  sum  of  $400,  reducing  ber 
overdraft  excluding  said  check,  to  $977.17, 
for  which  sum  the  bank  brought  suit  After 
the  deposit  of  this  check,  and  with  knowl- 
edge of  the  fact  that  his  account  was  over- 
drawn, tbe  bank  cashed  a  check  drawn  upon 
Wldney's  account  presented  by  another  par- 
ty, for  tbe  sum  of  $90.  Widney  made  no 
deposits  in  the  bank  applicable  to  the  pay- 
ment of  either  check.  The  sole  question  In- 
volved is  whether  or  not  tbe  bank  received 
the  check  without  qualification  as  a  deposit 
of  cash  to  the  credit  of  Mrs.  Rogers.  If  It 
did,  this  fact  must  appear  from  the  acts  of 
the  parties,  as  tbe  record  discloses  nothing 
said  upon  tbe  subject  by  either  party  to  the 
transaction. 

niK>n  tbe  foregoing  facts,  the  court  found, 
in  effect,  that  tbe  acceptance  of  the  check 
was  equivalent  to  a  deposit  in  cash  to  the 
defendant's  credit  and  that  plaintiff  assum- 
ed the  payment  thereof.  In  so  finding  we 
think  the  court  erred.  Tbe  facts  in  the  case 
of  National  Gold  Bank,  etc.,  v.  McDonald,  51 
Cal.  64.  21  Am.  Rep.  697,  are  almost  Iden- 
tical with  those  in  tbe  case  under  considera- 
tion. McDonald,  the  defendant  therein,  and 
one  Barton  each  kept  an  account  with  the 
bank,  both  of  whose  accounts  at  the  time  in 
question  were  overdrawn.  In  the  regular 
course  of  business,  Barton  gave  bis  check 
upon  tbe  bank  to  McDonald,  who  presented 
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the  check  with  his  pass  book  to  the  recelvtaig 
teller  of  the  hank,  who  entered  therein  a 
credit  for  the  amount  of  the  deposit  About 
3  o'clock  of  the  same  day  (the  deposit  having 
been  made  at  2  o'clock),  the  bank  returned  the 
check  to  McDonald,  notifying  blm  tbat  the 
same  was  dishonored  for  want  of  funds.  Mc- 
Donald refused  to  make  good  the  amount  of 
the  check,  claiming  that  it  had  been  accepted 
by  the  bank  as  cash.  The  trial  court  found 
that  McDonald  presented  the  check  for  de- 
posit as  cash,  that  the  bank  so  received  It 
and  entered  the  same  In  McDonald's  pass 
book  as  cash,  and  gave  judgment  for  him. 
Upon  appeal,  the  Supreme  Court  reversed  the 
case,  saying:  "On  the  motion  for  a  new 
trial,  one  of  the  grounds  specified  and  re- 
lied upon  was  that  this  finding  was  not  jus- 
tified by  the  evidence.  It  Is  not  pretended 
that  there  was  any  evidence  of  an  express 
agreement  to  the  effect  that  the  chedt  was 
offered  and  received  as  a  cash  deposit;  and 
the  court  must  have  reached  that  conclusion, 
as  a  deduction  from  the  facts  above  stated. 
•  •  •  We  think  the  court  erred  in  the  de- 
duction, and  that  the  finding  is  not  supported 
by  the  evidence."  The  fact  that  the  amount 
of  the  check,  with  other  sums,  was  entered 
upon  a  deposit  slip,  that  the  check  was 
stamped  "Paid,"  and  impaled  upon  a  check 
file,  are  mere  memoranda  adopted  in  aid  of 
the  convenient  dispatch  of  business.  They 
do  not  distinguish  this  case  from  the  facts 
in  Bank  v.  McDonald,  supra. 

There  was  nothing  said  or  done  In  con- 
nection with  the  transaction  which  supports 
the  conclusion  that  the  bank  accepted  the 
check  as  cash.  Had  It  been  drawn  upon  an- 
other bank,  and  payment  thereof  refused,  the 
bank  could  have  charged  It  back  to  Rogers, 
notwithstanding  the  fact  that  she  had  re- 
ceived credit  therefor  in  her  pass  book.  Why 
should  a  different  rule  apply  when  dtawn 
upon  the  bank  which  receives  the  check  and 
enters  the  credit  in  the  pass  book?  In  ei- 
ther case,  in  the  absence  of  any  agreement 
to  the  contrary,  it  is  received  for  collection. 
If,  In  the  one  case  It  be  paid,  the  amount  is 
placed  to  the  credit  of  the  depositor;  In 
the  other,  if  there  are  sufficient  funds  to  the 
credit  of  the  drawer,  the  amount  of  the  check 
is  transferred  on  the  books  of  the  bank  from 
the  account  of  the  drawer  to  the  account  of 
the  depositor.  If  upon  presentation  of  the 
check  the  account  of  the  drawer  is  InsufD- 
dent  to  cover  it,  he  may  nevertheless  make 
deposits  during  business  hours  of  the  day 
In  amount  sufficient  to  pay  It,  in  which  case 
such  funds,  to  the  amount  of  the  check, 
should  be  transferred  to  the  account  of  the 
party  presenting  the  check.  If,  however,  at 
the  close  of  banking  hours  on  the  day  when 
the  check  is  presented  the  account  of  the 
drawer  is  insufficient  to  pay  it,  the  bank 
must  then  elect  to  either  pay  the  check  it- 
self, charging  the  amount  thereof  to  the  ac- 
count of  the  drawer  as  an  overdraft,  or  re- 
turn the  che<^  to  the  party  presenting  it  as 


unpaid  for  want  of  fnnda.  If  the  check  Ig 
drawn  upon  another  bank,  the  bank  wherein 
It  is  deposited  has  a  reasonable  time  within 
which  to  present  it  for  payment,  and  when 
drawn  upon  the  bank  wherein  it  Is  deposited 
the  bank  likewise,  in  the  ordinary  transac- 
tion of  business,  has  a  reasonable  time  to 
ascertain  the  condition  of  the  drawer's  ac- 
count, and,  in  the  absence  of  a  demand  for 
cash,  the  bank  has  until  the  close  of  banking 
hours  on  the  day  of  the  deposit,  for  the  rea- 
son that  the  drawer  of  the  check  may  deposit 
funds  during  banking  hours  sufficient  to  pay 
it.  This  Is  not  an  unreasonable  rule,  inas- 
much as  the  depositor  may  by  Inquiry  as- 
certain the  condition  of  the  drawer's  account, 
or  call  for  cash  in  payment  of  the  check. 

When  a  check  on  the  same  bank  is  pre- 
sented to  the  receiving  teller  for  deposit  by 
a  depositor,  with  tils  pass  book,  together  with 
a  deposit  slip  upon  which  the  amount  of  the 
check,  together  with  other  deposits,  is  enter- 
ed, and  said  teller  receives  the  same  and  en- 
ters the  amount  thereof  in  the  pass  book  to 
the  credit  of  the  depositor,  stamps  the  check 
"Paid,"  and  Impales  the  same  upon  a  file, 
nothing  more  being  said  or  done,  this  does 
not  of  itself  raise  the  presumption  that  such 
check  was  received  as  cash  or  otherwise  than 
for  collection,  and  the  bank  has  until  the 
close  of  banking  hours  on  the  day  of  deposit 
to  ascertain  whether  the  account  of  the 
drawer  will  permit  of  a  transfer  of  the 
amount  of  the  check  to  the  depositor's  ac- 
count. If  it  will  not,  then,  in  the  absence 
of  any  element  of  estoppel  (and  there  is  none 
here),  the  bank  may  charge  back  the  amount 
to  the  depositor  and  return  the  check.  Not- 
withstanding the  fact  that  there  are  no  funds 
to  pay  the  check,  the  bank  may  elect  to  hon- 
or It  as  an  overdraft,  in  which  case  a  trans- 
fer of  the  amount  from  one  account  to  the 
other  Is  made  upon  the  books  of  the  bank. 
To  constitute  such  transfer  two  acts  are  nec- 
ess.iry,  namely,  charging  the  one  account, 
and  crediting  the  other,  with  the  amount  of 
the  check.  In  the  case  at  bar,  it  appears  that 
the  books  of  the  bank  were  posted  in  alpha- 
betical order,  and  that  Mrs.  Rogers'  ac- 
count was  credited  with  the  che<^,  but  no 
charge  or  entry  was  made  against  the  ac- 
count of  Wldney  for  the  reason  that  he  had 
no  funds  therein.  Under  these  circumstan- 
ces, the  credit  given  Rogers  did  not  consti- 
tute any  transfer  of  the  amount  of  the  check 
to  Rogers'  account,  nor  did  the  act  show  an 
intent  on  the  part  of  tlie  bank  to  recognize 
the  check  as  a  cash  deposit  "The  fact  tliat 
the  depositor's  account  is  credited  with  the 
amount  of  the  Items  taken  for  collection  does 
not  of  Itself  operate  to  transfer  the  title  to 
the  paper,  for,  by  the  custom  of  bankers,  the 
collection  is  charged  back  at  once  if  not 
paid."  8  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.> 
p.  817. 

The  fact  that  the  bank  on  the  same  day 
cashed  one  of  Widney's  checks  for  $90  is 
wholly  ImmateriaL    It  might  be  willing  to 
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advance  talm  a  small  sum,  and  for  obvlotis 
reasons  unwilling  to  grant  a  like  accommo- 
dation for  another  or  larger  sum.  There 
would  be  no  limit  to  the  hazard  of  banking 
under  a  rule  that  required  It  to  pay  all  over- 
drafts made  by  one  to  whom  It  had  extended 
some  slight  favor  of  this  character. 

On  the  day  of  Its  deposit  the  cheek,  with 
notice  of  Its  dishonor,  was  mailed  to  Mrs. 
Rogers  at  her  admitted  address.  She  did 
not  call  at  the  post  office  until  five  days  lat- 
er, when  she  received  It  and  retained  pos- 
session thereof  until  the  trial  of  the  case.  It 
is  contended  by  respondent  that  sending  the 
notice  by  mall  was  Insufficient;  that  It 
should  have  been  given  In  a  manner  to  have 
as«!nred  Its  Immediate  delivery.  It  Is  unnec- 
essary to  pass  upon  the  sufficiency  of  the 
service  by  mail,  for,  conceding  the  depositor 
to  be  entitled  to  notice,  and  that  mailing  It 
was  Improper,  it  is  not  pretended  that  she 
sustained  any  damage  by  reason  thereof.  In 
any  event,  the  bank's  liability  could  only  ex- 
tent to  the  damage  which  was  caused  by  the 
delay  in  sending  It  through  the  mall.  None 
being  claimed.  It  Is  Immaterial  how  the  no- 
tice was  served.  There  are  no  facts  pre- 
sented by  the  record  which  would  con.stitute 
an  estoppel  against  the  bank,  or  render  It 
liable  for  the  payment  of  this  worthless 
check. 

"We  are  aware  the  courts  of  other  states 
have  rendered  opinions  apparently  In  conflict 
with  Bank  v.  McDonald,  supra.  As  a  rule, 
however,  they  are  easily  distinguishable  from 
the  case  under  consideration.  The  case  of  Od- 
die  T.  National  City  Bank,  45  N.  T.  735,  6 
Am.  Rep.  IGO,  cited  by  respondent.  Is  not  in 
point,  for  the  reason  that  on  the  day  upon 
which  the  check  was  deposited  the  drawer 
thereof  made  a  deposit  In  amount  sufficient 
to  cover  the  check.  This  rather  supports 
the  theory  that  the  rights  and  liabilities  of 
the  parties  must  be  measured  by  the  trans- 
actions occurring  during  the  business  day 
as  a  whole,  rather  than  the  particular  time 
of  the  receipt  of  the  check.  In  Montgomery 
Co.  V.  Cochran,  126  Fed.  456,  62  C.  C.  A.  70, 
the  county  treasurer  in  his  official  capacity 
accepted  a  check  in  payment  of  certain  bonds 
which  he  caused  to  be  delivered  to  the  one 
from  whom  he  received  the  check.  The  treas- 
urer was  held  liable  for  the  amount  of  the 
check  upon  the  ground  that  he  received  It  as 
cash.  We  fail  to  perceive  any  analogy  be- 
tween the  facts  In  that  case  and  the  one  at 
bar. 

The  Judgment  and  order  are  reversed. 

We  concur:    ALLEN.  P.  J. ;  TAGGART,  J. 


DAVIS   et  al.  v.   NORTHWESTERN  MUT. 

FIRE  ASS'N. 
(Supreme  Court  of  Washington.    Dec.  10.  1907.) 

1.  iHSnoBANCB— Proofs  of  Loss— Failure  to 
Sbbve— EJffect. 

Where  a  fire  policy  provided  that  no  suit 
fhould  be  maintained  thereon  until  insured  fully 
92  P.— 56 


complied  therewith,  and  required  proofs  of  loss 
to  be  made  within  60  days  after  a  fire,  failure 
to  so  furnish  proofs  of  loss  precluded  recovery 
on  the  policy. 

\Ta\.  Note.— For  cases  In  point,  see  Cent.  DitJ. 
vol.  28,  Insurance,  §  1521.] 

2.  Appeai^-Pleadikgs— Amendment  to  Com- 
plaint. 

Where,  in  an  action  on  a  fire  policy,  one  of 
the  defenses  was  failure  to  serve  proofs  of  los.s 
in  time  as  required  by  the  policy,  and  jjlaintiffs 
gave  no  evidence  tendinis  to  show  a  waiver  of 
the  requirement,  they  were  not  entitled,  on  re- 
versal of  a  judgment  in  their  favor,  to  a  new 
trial  in  order  that  they  might  amend  the  com- 
plaint by  alleging  a  waiver. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4006.] 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  J.  Ernest  Davis  aud  another 
against  the  Northwestern  Mutual  Fire  As- 
sociation. Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Reversed  and  case  order- 
ed dismissed. 

Shank  &  Smith,  for  appellant.  Blaine, 
Tucker  &  Hyland,  for  resiwndents. 

MOUNT,  J.  This  action  was  brought  by 
respondents  to  recover  a  loss  upon  a  Are  In- 
surance policy  Issued  by  the  appellant.  The 
complaint  alleges  that  on  August  18,  1905,  a 
policy  of  fire  Insurance  was  Issued  by  ap- 
pellant to  the  respondents,  insuring  a  bam 
and  contents  against  loss  by  fire  for  a  period 
of  90  days;  that  the  amount  of  insurauce 
upon  the  barn  was  $1,000  and  upon  the  con- 
tents $1,700;  that  on  September  30,  1905, 
the  bam  and  contents  burned,  and  were  a 
total  loss;  and  that  the  reasonable  value 
thereof  was  $5,440.  The  complaint  further 
alleged  that  on  February  8,  1906,  proofs  of 
loss  were  made.  These  proofs  of  loss  were 
made  a  little  more  than  four  months  after 
the  fire  occiured.  No  excuse  for  the  delay 
Is  set  out  in  the  complaint.  The  complaint 
contains  a  copy  of  the  policy,  which  pro- 
vides that  proofs  of  loss  must  be  made  to 
the  company  "within  sixty  days  after  the 
fire  unless  such  time  is  extended  in  writing 
by  this  company" ;  and,  also,  "no  suit  or 
action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  In  any  court  of 
law  or  equity  until  after  full  compliance  by 
the  assured  with  all  the  foregoing  agree- 
ment or  unless  commenced  within  twelve 
months  next  after  the  fire."  The  appellant 
by  answer  put  in  issue  certain  material  al- 
legations of  the  complaint,  and  alleged  two 
affirmative  defenses:  First,  that  in  the  writ- 
ten application  made  by  respondents  for  the 
Insurance  they  certified  that  the  cost  of  the 
barn  was  $2,200,  and  that  the  cash  value 
thereof  at  that  time  was  $1,600,  that  appel- 
lant relied  upon  these  statements  when  it 
Issued  the  policy,  and  that  in  truth  and  in 
fact  the  cost  of  the  bam  did  not  exceed  $1,- 
000,  and  the  value  thereof  at  the  time  of  the 
application  did  not  exceed  that  sum,  and 
but  for  these  false  representations  the  pol- 
icy  would  not   have  been   Issued;    second, 
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that  In  making  proofs  of  loss  the  respond- 
«nt8  falsely  made  oath  that  the  valne  of 
the  bam  at  the  time  of  the  fire  was  |2,000, 
and  that  this  oath  was  made  with  intent 
to  deceive  and  defraud  the  appellant  These 
allegations  of  the  affirmative  defenses  were 
put  in  issue  by  reply.  When  the  cause  came 
on  for  trial,  the  defendant  demurred  to  the 
complaint  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  This  demurrer  was  overruled. 
After  the  Jury  had  been  impaneled,  objection 
was  made  to  the  introduction  of  evidence 
upon  the  same  ground.  Again,  at  the  close 
of  respondents'  case  and  also  after  all  the 
«vldence  had  been  submitted  on  both  sides, 
motions  were  made  by  appellant  for  non- 
suit, upon  the  ground  that  no  proofs  of  loss 
were  made  within  60  days  and  no  waiver 
or  excuse  proven  therefor.  All  the  objections 
and  motions  were  denied  by  the  court  The 
trial  resulted  in  verdict  and  Judgment  In  fa- 
vor of  the  respondents  for  $2,150.  The  ap- 
peal is  prosecuted  from  that  Judgment. 

Several  errors  are  assigned,  but  our  con- 
clusion upon  the  question  of  the  failure  to 
file  proofs  of  loss  within  the  time  designat- 
ed by  the  policy  obviates  the  necessity  of 
noticing  other  points.  This  question  was  pre- 
sented to  this  court  and  decided  in  the  case 
of  Davis  V.  Pioneer  Mutual  Ins.  Ass'n,  87 
Pac.  829.  We  there  said:  "The  provision 
as  to  time  fixed  by  the  policy  was  a  reason- 
able one,  and  should  have  been  met  by 
appellant  unless  be  showed  circumstances 
which  In  reason  should  have  excused  the  de- 
lay. All  the  circumstances  show  that  the 
delay  was  due  to  his  willful  refusal  to  com- 
ply with  the  policy  requirements,  and  with 
the  respondent's  demand.  The  policy  pro- 
vides that  no  suit  shall  be  maintained  there- 
on until  the  Insured  has  complied  with  Its 
requirements.  It  therefore  became  a  condi- 
tion precedent  to  maintaining  the  suit  that 
the  kind  of  proof  called  for  should  be  made, 
and  should  be  made  within  60  days,  unless 
the  time  should  be  extended  in  writing  by 
respondent,  which  was  not  done  and  was  not 
requested.  Appellant  failed  in  both  par- 
ticulars, and  be  should  not  now  be  i^ermitted 
to  maintain  his  suit  in  plain  violation  of 
the  terms  of  his  policy."  The  case  of  Davis 
V.  Insurance  Ass'n,  supra,  was  not  decided 
when  this  case  was  on  trial  in  the  court  be- 
low. Ilespondents  upon  this  apiHjai  seek  to 
distinguish  the  Davis  Case  from  this  one 
because  the  insured  In  that  case  was  form- 
erly an  Insurance  agent  while  in  this  case 
the  insured  were  farmers.  We  there  said: 
"A  different  question  might  arise  If  an  or- 
dinary layman,  unacquainted  with  insurance 
methods,  and  who  bad  in  some  manner  been 
misled  by  the  Insurer,  were  seeking  relief." 
It  is  true  that  the  insured  in  this  case  were 
farmers.  But  this  fact  alone  is  not  sufli- 
clent  to  base  a  distinction  upon.  There  is. 
nothing  in  the  record  or  evidence  before  us 
even  tending  to  show  that  the  respondents 


were  misled  in  any  way.  On  the  other  hand, 
one  of  the  respondents  testified  that  he  went 
to  the  principal  office  of  appellant  in  Seat- 
tle on  October  16  or  18,  1905,  which  was  the 
month  succeeding  the  fire,  and  was  then  told 
by  an  officer  of  the  company:  "I  am  not 
in  a  position.  I  will  not  arbitrate  with  you. 
I  am  not  In  a  position.  We  neither  admit 
nor  deny  anything."  And  he  refused  to  dis- 
cuss the  matter  of  arbitration  with  the  In- 
sured. This  indicated  very  clearly  that  the 
appellant  proposed  to  stand  upon  the  terms 
of  the  policy  and  waive  nothing.  It  cannot 
be  said  that  appellant  by  this  misled  the 
resiiondents;  and  we  think  the  rule  must 
apply  in  this  case. 

Respondents  further  contend  that  the  rule 
laid  down  in  Davis  v.  Insurance  .4LS80ciation, 
supra,  is  not  In  accord  with  the  weight  of 
authority  upon  the  subject  We  are  there- 
fore requested  to  overrule  that  case.  It  is 
true  that  the  states  of  Michigan,  Wisconsin, 
Kansas,  Kentucky,  Florida,  Virginia,  and 
possibly  other  states  have  held  that,  where 
the  insured  fails  to  furnish  proofs  of  loss 
under  policies  similar  to  the  one  In  this  case 
within  the  time  specified,  he  can  still  recover 
provided  proofs  were  made  before  suit  is 
brought,  as  shown  by  the  following  cases: 
Steele  v.  German  Ins.  Co.,  93  Mich.  81,  53 
N.  W.  514,  18  L.  R.  A.  S5;  Flatley  v.  Phenlx 
Ins.  Co.,  95  Wis.  618,  70  N.  W.  828;  St  Paul 
Fire  &  Marine  Ins.  Co.  v.  Owens,  69  Kan. 
602,  77  Pac.  644;  Gragg  v.  Home  Ins.  Co. 
(Ky.)  90  S.  W.  1015;  Hartford  Fire  Ins.  Co. 
V.  Redding,  47  Fia.  228,  37  South.  62,  67  L. 
R.  A.  518,  110  Am.  St  Rep.  118;  Northern 
Ins.  Co.  V.  Hanna,  60  Neb.  29,  82  N.  W.  97; 
North  British  Ins.  Co.  v.  Edmundson,  101 
Va.  48G,  52  S.  B.  350.  On  the  other  hand, 
the  states  of  New  York,  Ohio,  Illinois,  Min- 
nesota, Maryland,  Indiana,  CteliTbrnla,  Mis- 
souri, Arkansas,  and  possibly  other  states, 
and  some  of  the  federal  courts,  have  held 
to  the  rule  followed  by  us  in  the  case  of  Dav- 
is V.  Insurance  Company,  supra,  as  shown 
by  the  following  cases:  Qulnlan  v.  Insurance 
Company,  133  N.  Y.  356,  31  N.  E.  31,  28  Am. 
St  Rep.  615;  Shapiro  v.  Western  Home  Ins. 
Co.,  51  Minn.  239,  53  N.  W.  463;  Farmers' 
Ins.  Co.  V.  Frick,  29  Ohio  St  466;  Scanimon 
V,  Germania  Ins.  Oo.,  101  111,  621;  Leftwich 
V.  Royal  Ins.  Co.,  91  Md.  596,  46  Atl.  1010; 
Hanover  Fire  Ins.  Co.  v.  Johnson,  26  Ind. 
App.  122,  57  N.  B.  277;  White  v.  Home  Mu- 
tual Ins.  Co.,  128  Cal.  137,  60  Pac.  600; 
Burnham  v.  Insurance  Co.,  75  Mo.  App.  394; 
Teutonia  Ins.  Oo.  v.  Johnson,  72  Ark.  484, 
82  S.  W.  810;  Missouri  Pac.  Ry.  v.  Western 
Ins.  Co.  (C.  0.)  129  Fed.  610.  We  are  sat- 
isfied with  the  reasons  supporting  the  rule 
as  stated  In  these  cases  last  above  cited, 
and  therefore  decline  to  reverse  our  holding 
in  the  Davis  Case. 

Respondents  request  that,  if  we  reverse 
the  Judgment  (m  the  ground  tliat  the  proofs 
of  loss  were  not  filed  in  time,  we  give  them 
an  opportunity  to  amend  by  alleging  waiver 
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on  the  part  of  appellant.  We  think  the  re- 
quest comes  too  late  at  this  time,  especially 
in  view  of  the  fact  that  respondents  had 
an  opportunity  at  the  trial  to  prove  a  waiver 
if  there  was  one,  and  submitted  no  evidence 
tending  in  the  least  to  show  a  waiver,  but, 
on  the  contrary,  the  evidence  of  the  re- 
spondents as  hereinbefore  stated  shows  that 
there  was  no  waiver,  but  that  the  appellant 
stood  upon  Its  strict  rights  under  the  con- 
tract, and  in  view  of  the  further  fact  that 
the  appellant  contended  from  the  beginning 
at  every  opportunity  that  It  was  necessary 
to  make  the  proofs  of  loss  as  provided  In 
the  policy,  and  that  this  was  one  of  the  de- 
fenses upon  which  it  relied.  Respondents, 
therefore,  had  ample  notice  of  appellant's 
position.  If  evidence  had  been  introduced 
sufficient  to  go  to  the  Jury  upon  the  ques- 
tion of  waiver,  we  should  now  consider  the 
complaint  amended  In  that  respect.  But  It 
seems  to  us  to  be  unfair  to  grant  a  new  trial 
to  respondents  after  they  have  had  one  trial 
In  which  all  the  facts  might  have  been 
shown,  and  very  likely  were  shown,  and  in 
which  trial  the  case  might  have  been  finally 
concluded,  and  now  require  the  appellant, 
who  has  been  successful  on  this  appeal,  to 
submit  to  another  trial.  This  would  permit 
respondents  to  try  their  case  on  one  theory, 
and,  if  not  successful  on  that  theory,  to  try 
It  over  on  another  theory.  There  must  be 
an  end  of  lltigntlon  somewhere.  We  must 
decline  to  permit  au  amendment  at  this 
time  nnder  these  clreiuustances. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  ordered  dismissed. 

HADLBY,  C.  J,,  and  CHOW  and  ROOT, 
JJ.,  coDcm.  FCLLEHTON  and  RUDKIN, 
JJ.,  not  sitting. 


MEEKER  et  al.  v.  WIXYER  et  al. 
(Supreme  Court  of  Washington.    Dec.  10.  1907.) 

1.  JunoMKNT— Res  Judicata. 

The  judgment  in  a  probate  case  is  con- 
clusive, on  a  matter  therein  involved  and  con- 
sidered,  in  a   subsequent  action. 

[ISd.  Note. — For  cn-ses  in  point  see  Cent.  Die. 
vol.  30,  Judament.  Sit  1154,  IMl.l 

2.  Indians— I'ATENT  to  liANo— PREStJMPTiow. 

Where  patent  to  land  allotted  to  one  Indian 
was  iasued  to  another,  it  will  be  presumed  that 
asnignment  of  the  allotment  had  been  made,  as 
authorized  by  law. 

3.  Same— Tbibai.  Relations. 

Tfaat  an  Indian  was  a  member  of  a  certain 
tribe  at  the  time  patent  to  land  was  iwiued  to 
him  is  in  no  way  disproved  by  the  fact  that 
theretofore  he  belonged  to  another  tribe. 

4.  Same— Patent  in  Trust— Evidence. 

The  jjatentee  in  a  patent  issued  to  an  In- 
dian, the  son-in-law  of  the  Indian  to  whom  the 
land  was  allotted,  will  not  be  held  to  have  taken 
the  title  in  trust  for  such  allottee,  the  patent 
showing  the  government  was  familiar  with  the 
circumstanres  at  the  time  it  was  issued,  there 
being  no  proof  of  fraud  or  decei)tion,  the  allottee, 
while  living  on  the  land,  living  there  with  her 
daughter  and  her  family,  and  making  no  claim 
to   the   land,    though   knowing    the   land   was 


patented  to  her  aon-tn-Iaw,  and  no  attack  on  the 
patent  being  made  till  nearly  2U  years  after  its 
issuance,  for  more  than  10  years  after  death  of 
the  patentee,  and  for  several  years  after  death 
of  the  allottee. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Mitchell  Gilliam,  Judge. 

Action  by  Jerry  Meeker  and  others  against 
Agnes  Wiuyer  and  others.  Judgment  for 
plaintiffs.     Defendants  api>eul.     Affirminl, 

Jas.  J.  Anderson,  for  appellant  Wlnyer. 
H,  P,  Burdlck,  for  appellant  Mllcaue.  F. 
Campbell,  for  respondents. 

DUNBAR,  3.  This  is  an  action  brought 
by  the  plaintiffs  for  the  partition  of  30,70 
acres  of  land,  being  part  of  what  was  for- 
merly the  Puyallup  Indian  reservation.  Pierce 
county.  Wash,  This  land,  the  testimony 
showed,  was  occupied  in  the  early  days  by  a 
Puyallup  Indian  named  Qnoquilton  and  Eliza- 
beth Do-do-llt-za,  bis  wife.  These  iieople 
were  the  maternal  grandparents  of  the  de- 
fendants In  this  action,  John  A,  Mllcane  and 
Charles  Wlnyer.  Before  the  allotment  of 
lands  li>  the  Puyallup  reservation  was  made 
to  the  Indians,  nnder  the  treaty  of  1854.  Quo- 
qullton  died,  and  the  testimony  showed  that 
Elizabeth  Do-do-Iit-za  continued  to  reside  on 
the  land,  her  daughter  Mary  living  with  bet. 
Mary  was  the  mother  of  the  defoidants  John 
A.  Mllcane  and  Charles  Wlnyer,  Mary  mar- 
ried a  man  named  Mllcane,  and  the  defend- 
ant John  A.  Mllcane  Is  the  issue  of  said  mar- 
riage. Mllcane  afterwards  died,  and  in  the 
year  1877  Mary  married  John  Wlnyer,  and 
several  children  were  bom  to  Mary  and  John 
as  the  issue  of  said  marriage,  among  whom 
was  Charles  Wlnyer,  the  defendant  In  this 
action.  A  patent  was  Issued  to  the  hind  In 
question  to  John  Wlnyer  on  January  30,  188(1, 
Wlnyer  died  May  24,  1800,  and  Mary  mar- 
ried one  John  Seattle,  who  lived  on  the  land 
with  her  some  two  or  three  years,  when  Mary 
died,  leaving  her  mother,  her  husband,  and 
her  two  sons,  the  defendants  John  A.  Mllcaue 
and  Charles  Wlnyer,  John  Seattle  then  went 
away  from  the  land,  and  has  not  since  resid- 
ed on  It,  Elizabeth  continued  to  reside  on 
the  land  until  her  death,  which  occurred  In 
1003.  There  was  no  administration  upon  the 
estate  of  John  Wlnyer  until  May,  1003.  l.'i 
years  after  the  death  of  Wln.ver,  when  the  es- 
tate was  probated  and  a  distribution  made 
among  divers  and  sundry  heirs  not  nei-essary 
to  mention  here;  the  defendants  in  this  ac- 
tion being  among  said  heirs  receiving  distri- 
bution. The  defendants  not  being  satisfied 
with  the  dlstrihution  and  refusing  to  co-oper- 
ate with  the  others,  this  action  was  bnmght 
for  partition.  The  court  found  the  issues  In 
favor  of  the  resiwndents,  the  i>laintlffs  in  the 
action  below,  and  from  the  Judgment  entered 
the  defendants  have  appealed. 

The  record  of  the  former  action  in  the  pro- 
bate court  was  Introduced  over  appellants' 
objection,  and  it  Is  claimed  by  the  respond- 
ents that  such  record  shows  that  the  appel- 
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lants  are  estopped  from  nrging  their  claims 
In  this  action.  We  think  this  contention  must 
be  sustained,  for,  whiie  it  Is  true  that  the 
appellants  in  this  action  are  setting  up  a 
right  to  the  Interest  in  the  property  from  an- 
other source  than  that  of  John  Winyer  whose 
estate  was  administered  upon,  tlie  record 
shows  tliat  both  the  appellants  appeared  in 
that  action,  challenged  the  jurisdiction  of  the 
court,  and  tendered  tiie  same  issues  that  they 
have  tendered  in  defense  of  the  present  ac- 
tion ;  and.  while  some  of  the  earlier  cases  of 
this  court  may  have  maintained  tlie  distinc- 
tion between  proceedings  in  the  proliate  court 
and  otijer  more  formal  actions  or  proceedings, 
these  distinctions  have  been  obliterated  by 
subsequent  adjudications  of  this  court.  The 
case  sciuareiy  in  point  and  decisive  of  this 
<;ase  is  Fllley  v.  Murphy,  .30  Wash.  1,  70  Pac. 
107.  There  the  contention  was  made  that 
matters  pertaining  to  probate  should  be  re- 
ferred to  what  was  called  '"probate  proced- 
ure," as  distinguished  from  what  was  denomi- 
nated "civil"'  or  "criminal  procedure."  The 
court,  in  passing  upon  tliat  question,  said: 
"It  is  assigned  as  error  that  the  court  over- 
ruled apijeilant's  demurrer  to  the  petition  for 
citation.  This  assignment  is  l»ased  uiwn  the 
theory  that  the  petition  showed  upon  its  face 
that  the  title  and  right  of  possession  to  cer- 
tain property  were  Involved,  and  that  the 
TOurt  sitting  in  a  probate  proceeding  could 
not  liear  it.  If  the  demurrer  had  been  inter- 
I)osed  to  the  petition  before  the  issuance  of 
the  citation,  the  question  would  then  have 
lieen  presented  whether,  under  tiie  facts  stat- 
ed, relief  by  way  of  citation  could  be  had; 
but,  in  any  event,  we  think  the  court  might 
have  proceeded  to  settle  issues  under  the  pe- 
tition for  trial.  In  this  state  we  have  no 
probate  court,  properly  speaking,  as  distin- 
guished from  the  court  that  entertains  Juris- 
diction of  other  matters.  The  court  of  gen- 
eral jurisdiction  also  hears  and  determines 
proliate  matters.  Matters  iKtrtainlng  to  pro- 
bate are  referred  to  what  Is  called  'probate 
procedure,'  as  distinguished  from  what  Is  de- 
nominated 'civil'  or  'criminal'  procedure.  But 
when  the  court,  sitting  in  a  probate  proceed- 
ing, disc-ovei-s  in  a  petition  the  statement  of 
facts  whlcli  forms  the  basis  of  a  controversy, 
we  see  no  reason  why  It  may  not  settle  the 
issues  tliereunder  when  an  appearance  Iws 
iieen  made  thereto,  and  then  proceed  to  try 
it  In  a  proi)er  manner,  as  any  other  civil 
cause."  In  this  case  the  basis  of  the  con- 
troversy was  formed  by  the  contentions  of 
the  api)ellants  in  the  probate  case.  The  Is- 
sues there  made  were  considered  and  deter- 
mined l)y  the  court,  and  such  determination 
and  judgment  of  the  court  was  adverse  to  the 
ai)pellants'  contention.  Such  judgment  was 
not  appealed  from,  the  time  for  such  appeal 
has  long  since  expired,  and  the  judgment  of 
the  court  is  therefore  binding  upon  the  par- 
ties to  the  proceeding. 

But,  outside  of  the  question  of  estoppel, 
this  case  should  be  afllrmed  on  the  merits. 


It  is  true  that  the  record  shows  that  an  allot- 
ment had  t>een  made  to  the  grandmother  of 
these  appellants,  Elizabeth  Do-do-lit-za,  many 
years  before  the  patent  had  been  Issued  to 
John  Winyer.  The  law  provides,  however, 
that  such  allotments  may  be  transferred  or 
assigned  to  the  government  or  to  any  member 
of  the  tribe,  and,  when  the  government  after- 
wards patented  this  land  to  John  Winyer  and 
his  family,  it  nmst  be  presumed  that  the  as- 
signments had  been  made,  and  that  the  oiB- 
cers  of  the  government  did  their  duty.  There 
is  some  contention  that  John  Winyer  was  not 
a  member  of  the  Puyallup  tribe.  But  Mr. 
Eeiis,  who  was  agent  of  the  Puyallup  reser- 
vation at  the  time  of  the  residence  of  Winyer 
thereon,  testified  that  he  was  acquainted  with 
him,  and  that  he  was  regarded  as  a  memi)er 
of  the  tribe.  The  fact  that  he  had  previous- 
ly l>elonged  to  another  tribe  In  no  way  dis- 
proves tlie  fact  that  at  the  time  the  patent  Is- 
sued, he  had  severed  his  tribal  relations  with 
the  Nisqualiies,  and  become  a  member  of  the 
Puyallup  tribe.  It  Is  probable  from  all  the 
facts  related  that  he  did  so. 

It  is  contended  by  the  appellants  that, 
whiie  they  concede  that  the  patent  was  Issued 
to  Winyer,  Winyer  took  the  title  to  the  land 
in  trust  for  Elizabeth  Do-do-lit-za,  and  that 
It  was  Issued  to  Winyer  by  the  officer  of  the 
goveniment  through  mistake;  but  the  lan- 
guage of  the  patent  shows  that  the  govern- 
ment was  familiar  with  the  circumstances  of 
the  case  at  the  time  it  was  Issued.  It  shows 
that  there  had  been  deposited  In  the  General 
Land  Office  of  the  United  States  an  order 
bearing  date  January  20,  188C,  from  the  Sec- 
retary of  the  Interior,  accompanied  by  a  cer- 
tificate dated  Oetol)er  30,  18S4,  from  the  office 
of  Indian  affairs,  with  a  list  approved  Oc- 
tober 23,  1884,  by  the  President  of  the  United 
States,  showing  the  names  of  members  of  the 
Puyallup  band  of  Indians  who  had  made  se- 
lection of  land  in  accordance  with  the  provi- 
sions of  the  treaties  controlling  such  selec- 
tion, "In  which  list,"  says  the  patent,  "the 
following  tract  of  land  has  been  designated 
as  the  selection  of  John  Winyer,"  and  his  do- 
mestic relations  are  particularly  described  as 
follows :  "The  head  of  a  family  consisting  of 
himself  and  Mary,  Johnny.  Tommy,  Jane  and 
baby" — describing  the  lot  In  controvjrsy,  and 
then  proceeding  to  convey  the  land  "Jo  him  by 
patent  in  a  formal  manner.  There  Is  no 
proof  whatever  that  there  was  any  fraud  or 
deception  practiced  upon  Elizabeth  Do-do-lit- 
za,  and,  while  It  is  ti-ue  the  evidence  showed 
that  she  lived  on  this  land,  she  lived  there 
with  her  daughter  and  her  family,  making  no 
claim  whatever  to  the  land,  although  she 
knew,  according  to  the  testimony  of  the  ap- 
pellant Milcane,  that  the  land  had  been  pat- 
ented to  her  son-lu-law.  Milcane  himself 
knew  it,  and  had  communicated  the  fact  to 
the  witness  Williams  during  the  lifetime  of 
Winyer,  and  no  claim  was  made  affecting  the 
legality  of  the  patent  for  nearly  20  years  aft- 
er the  same  had  been  issued,  for  more  than 
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half  a  decade  after  the  death  of  Winyer,  and 
for  several  years  after  the  death  of  EUzal)eth 
Do-do-Ut-za,  through  whom  these  appellants 
claim  title.  A  muniment  of  title  of  the  dig- 
nltj'  and  force  of  a  patent  of  the  United 
States  government  should  not  l>e  set  aside  up- 
on such  testimony  as  api)ears  In  this  cause. 

Tlie  Judgment  of  the  lower  court  is  af- 
flrnii'd. 

II.VULEY,  C.  J.,  and  CKOW.  RU0KIX, 
FlLI.EnTON,  MOUNT,  and  KOOT,  JJ.,  con- 
cur. 


AfJXRW,    Auditor,    v.    BARTO   &   SON'S 
BANK  et  al. 

(Siijironie  Court  of  Washincton.    Dec.  10.  1907.) 

1.  CiHRis— Appeal— JuRLSDicTioN  of  Appel- 
i,.\TK  Court. 

Tlie  Supreme  Court  has  appellate  jurisdic- 
tion of  a  suit  of  equitable  cognizance,  though 
the  amount  in  controversy  is  less  than  $200. 
and  Hiough  Const,  art.  4,  S  -1,  provides  timt  the 
appi'llnte  jurisdiction  shall  not  extend  to  civil 
anions  at  law  where  the  amount  in  controversy 
docs  not  exceed  $200. 

2.  Action  —  Nature  and  Fobm  — Legal  ob 

Kc.UIT.VBLE. 

Itallinger's  Ann.  Codes  &  St.  $  484.3.  au- 
thorizes one  having  in  his  posse«.sion  property, 
etc..  to  bring  an  action  against  the  persons 
claiming  an  interest  for  an  adjustment  of  their 
clnims.  The  auditor  of  a  county  deposited  a 
county  warrant  with  the  clerk  of  the  court,  and 
brought  an  action  against  two  claimants  there- 
to for  an  adjudication  of  their  rights  therein. 
Urhl.  that  the  action  was  equitable. 

IKd.  Note. — For  cases  in  noint,  gee  Cent.  Dig. 
vol.  1.  Action,  8i  124-145.1 

Appeal  from  Superior  Court,  King  County ; 
B.  B.  Albertson,  Jndge. 

A<-tlon  by  John  P.  Agnew,  auditor  of  King 
couuty,  against  Barto  &  Son's  Bank  and  W. 
H.  Borrow,  to  <}ieterinbie  the  adverse  claims 
of  defendants  to  a  county  warrant.  From  a 
judgment  for  defendant  W.  H.  Borrow,  de- 
fendant Barto  &  Son's  Bank  appeal.  Motion 
to  dismiss  app«al  dMiied. 

Blaine,  Tucker  &  Hylnnd.  for  appellant, 
nerbert  E.  Snook,  for  respondent. 


KIDKIN.  J.  On  the  '22d  day  of  June, 
1007,  the  defendant  Borrow  assigned  to  the 
defendant  Barto  &  Son's  Bank  his  claim 
against  King  county  "for  services  furnished 
the  as.sessor's  department  during  the  month 
of  June.  lf)07,"'  and  authorized  the  bank  to 
receive  and  receipt  for  anj*  warrant  or  war- 
rants issued  in  payment  for  such  services, 
and  to  indorse  the  same.  On  the  17th  day  of 
July,  1JKI7,  the  plaintiff  In  this  action,  as 
county  auditor.  Issued  his  warrant  In  the 
sum  of  $175  In  favor  of  the  defendant  Bor- 
row In  payment  for  said  services.  The  de- 
fendant Borrow  thereafter  repudiated  his 
assignment  to  the  bank,  and  each  of  the  de- 
fendants asserted  a  claim  to  the  warrant  In 
the  othclal  custody  of  the  plaintiff  as  county 
auditor.     The  plaintiff  thereupon  deposited 


the  warrant  with  the  clerk  of  the  superior 
court  and  commenced  an  action  against  both 
claimants,  asking  that  their  rights,  claims, 
and  interest  in  the  warrant  be  adjudged, 
determiued,  and  adjusted  In  such  action. 
The  defendant  bank  tiled  Its  answer  and 
cros,s-complaint,  setting  fortli  Its  right  and 
title  to  the  warrant,  under  the  assignment 
from  the  defenilant  Borrow,  and  prayed 
judgment  against  the  warrant  or  fund  In 
court.  To  this  cross-complaint  the  defendant 
Borrow  demurred,  and  the  demurrer  was 
sustained.  The  bank  refused  to  plead  fur- 
ther, and  Judgment  was  entered  dismissing 
the  ero.ss-complaint  and  directing  the  clerk 
of  the  court  to  deliver  the  warrant  in  the 
registry  of  the  court  to  the  defendant  Bor- 
row. From  this  Judgment  the  bank  has  ai)- 
peuled. 

The  respondeat  Borrow  now  moves  to  dis- 
miss tlie  appeal  for  the  reason  that  the 
amount  In  controversy  is  not  sufflcieut  to 
confer  Jurisdiction  on  this  court.  If  this  is 
a  civil  action  at  law  for  the  recovery  of  mon- 
ey or  personal  property,  the  motion  must  pre- 
vail. Const,  art.  4,  |  4.  But,  if  it  Is  a  cause 
of  equitable  cognizance,  the  motion  should 
be  denied.  Fox  v.  Nachshelm,  3  Wash.  St. 
084,  29  Pac.  140;  Trumbull  v.  Jefferson  Co., 
37  Wash.  C04,  79  Pac.  1105 ;  Horrell  v.  Calif., 
etc.,  Ass'n,  40  Wash.  .TSl,  82  Pac.  889.  The 
original  complaint  was  filed  under  section 
4843,  BalUuger's  Ann.  Codes  &  St,  which 
provides  as  follows:  "Any  one  having  in  bis 
possession,  or  under  his  control,  any  proi)erty 
or  money,  or  being  indebted,  where  more 
than  one  person  claims  to  be  the  owner  of, 
entitled  to.  Interested  In,  or  to  have  a  Hen 
on  such  property,  money  or  indebtedness,  or 
any  part  thereof,  may  commence  an  action  in 
the  superior  court  against  all  or  any  of  such 
persons,  and  have  their  rights,  claims,  inter- 
est, or  liens  adjudged,  determined,  and  ad- 
Justed  in  such  action. '  When  the  plaintiff 
in  such  an  action  deposits  the  money  or  fund 
In  court,  disclaims  any  interest  therein,  and 
Is  discharged  from  further  liability  on  ac- 
count thereof,  It  would  seem  on  principle 
that  the  nature  of  the  action  betn'een  the 
adverse  claimants  should  be  determined  by 
the  nature  of  the  claims  asserted  against  the 
proi>erty  or  fund.  If  such  claims  are  purely 
legal,  it  would  seem  that  the  issues  should  bo 
triable  by  jury  and  if  equitable  by  the  court. 
The  authorities,  however,  adopt  the  view 
that  proceedings  of  this  nature,  though  au- 
thorized by  statute,  are  equitable  in  their 
inception,  and  remain  so  throughout.  Thus 
in  Clark  v.  Mosher,  107  N,  Y.  118,  14  N.  E. 
06,  1  Am.  St.  Rep.  798,  the  Court  of  Appeals, 
of  that  state,  in  discussing  the  nature  of 
such  a  proceeding,  says:  "We  are  of  opinion 
that  the  trial  Judge  was  right  in  holding, 
as  claimed  by  the  defendant,  that  the  action 
was  of  an  e<iuitnble  nature  and  triable  by 
the  court.  The  plaintiff  had  no  right  of  ac- 
tion at  law  against  the  defendant,  and  did 
not  seek  to  recover  any  money  from  him. 
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The  money  In  controversy  was  In  conrt,  hav- 
ing been  paid  Into  conrt  by  a  third  party,  the 
Phoenix  Mntual  Life  Insurance  Company, 
under  an  order  made  on  the  application  of 
that  company  pursuant  to  section  820  of  the 
Code.  The  plaintiff  had  brought  an  action 
at  law  against  the  company  upon  a  iJollcy  of 
Insurance  and  the  company,  admitting  Its 
liabilities  on  the  policy,  set  up  that  the  de- 
fendant's Intestate  also  claimed  the  amount 
of  the  policy,  and  by  this  proceeding  In  the 
nature  of  a  bill  of  Interpleader,  on  payment 
of  the  fund  Into  court,  the  plaintiff  was  re- 
quired to  substitute  the  defendant's  Intestate 
ns  defendant,  and  the  object  of  this  action 
was  to  determine  the  conflicting  claims  of 
the  plaintiff  and  the  defendant  to  the  fund 
In  court.  Neither  party  had  any  right  of 
action  at  law  against  the  other,  but  by  this 
equitable  proceeding,  authorized  by  the  Code, 
the  Insurance  company,  against  whom  both 
claimed  a  legal  cause  of  action,  was  dis- 
charged, and  they  were  brought  together  to 
litigate  the  question  which  of  them  had  the 
belter  right  to  the  fund  In  controversy.  No 
right  of  trial  by  Jury  ever  existed  in  such  n 
case." 

For  the  reasons  stated  In  the  foregoing 
opinion,  this  cause  Is  of  equitable  cognlswnce 
and  the  motion  to  dismiss  Is  accordingly 
denied. 

HADLEr,  C.  J.,  and  FFLLERTON. 
CROW,  and  MOUNT,  JJ.,  concur.  DUNBAR 
and  ROOT,  JJ.,  not  sitting. 


PEYSER   V.   WESTERN  DRY  GOODS  CO. 
(Supreme  Court  of  Washington.    Dec.  10,  1907.) 

1.  Tbial— Question   of  Law— Construction 
OF  Contract. 

In  an  action  on  a  contract  of  employment, 
where  the  testimony  of  both  parties  as  to  its 
terms  of  compensation  is  substantially  the  same, 
the  court  should  charge  the  jury  as  to  what  the 
contract  was  in  that  respect. 

2.  Mastkr  and  Servant  —  Compensation  — 
Actions— Instructions. 

In  an  action  on  a  contract  of  employment, 
whereby  plaintiff  was  to  sell  goods  at  a  commis- 
sion of  .5  per  cent.,  and  to  receive  $75  per  month 
and  expenses,  to  be  drawn  against  his  commis- 
sion, and  the  excess  of  commission,  if  any.  to 
be  paid  him,  it  was  error  to  charge  that,  if  de- 
fendant agreed  to  pay  plaintiff  a  drawing  ac- 
count of  $75  and  expenses,  defendant  should 
recover  if  it  has  paid  him  $75  per  month  and 
expenses,  together  with  five  per  cent,  on  his 
safes,  since  plaintiff  was  not  entitled  to  the  com- 
mis.sion  on  all  his  sales  in  addition  to  $75  per 
month  and  expenses. 

3.  Trial— Curb  of  Erronkous  Instruction 
BY  Others. 

The  charge  was  not  cured  by  another,  to 
the  effect  that  the  principal  question  for  deter- 
mination was  whether  tlie  contract  was  to  pay 
plaintiff's  expenses  in  addition  to  the  salary 
based  on  a  5  per  cent,  commission  on  all  goods 
sold,  since  no  reference  was  made  therein  to  the 
$75  per  month. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  f  718.] 


4.  Master  and  Servant  —  Cohpexsatiow  — 
—  Actions  —  Constrdction  of  Contract— 
Questions  for  Jury. 

The  construction  of  the  contract  being  for 
the  court,  the  only  questions  to  be  submitted  to 
the  jury  were  the  amount  of  sales  on  which 
plaintiff  was  entitled  to  commission,  and  the 
amount  paid  him  in  salary  and  expenses. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  {  122.] 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  George  Peyser  against  the  West- 
em  Dry  Goods  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

B.  B.  Crawford,  for  appellant  &  P.  Dole 
and  J.  E.  McGrew,  for  respondent. 

MOUNT,  J.  The  respondent  brought  this 
action  In  the  court  below  to  recover  a  balance 
alleged  to  be  due  upon  a  contract  The  com- 
plaint alleged  "that  early  in  August  1906, 
the  plaintiff  contracted  and  agreed  with  de- 
fendant to  enter  the  defendant's  service  and 
employment,  and  to  sell  goods  and  merchan- 
dise for  the  defendant  as  a  traveling  sales- 
man in  eastern  Washington,  for  the  follow- 
ing compensation,  to  wit:  A  commission  of  5 
per  cent  on  the  goods  and  merchandise  to  be 
sold  by  the  plaintiff  as  aforesaid,  and  also 
his  reasonable  traveling  expenses  In  the 
premises,  the  plaintiff  beiug  at  liberty  from 
the  beginning  to  draw  $75  per  month  on  ac- 
count of  commlBSlons ;"  that  the  employment 
extended  to  December  12,  1906,  during  which 
time  plaintiff  sold  goods  to  the  amount  of 
$'25,941.30,  and  thereby  earned  commissions 
amounting  to  $1.296.06 ;  that  plalntlfTs  trav- 
eling expenses  amounted  to  $1,016.59,  the 
total  being  $2,811.65;  that  defendant  had 
paid  plaintiff  sums  aggregatlag  $1,113.41. 
leaving  a  balance  due  plaintiff  of  $1,199.24. 
At  the  trial  it  was  conceded  that  the  trav- 
eling expenses  of  the  plaintiff  amounted  to 
$661.90,  and  that  the  amount  of  $1,015.59,  as 
alleged  In  the  complaint,  was  an  error.  The 
answer  denied  the  contract  and  amount  of 
sales  as  stated  in  the  complaint,  and  alleged. 
In  substance,  that  the  defendant  employed  the 
plaintiff  at  a  salary  based  on  5  per  cent,  of 
all  orders  secured  by  the  plaintiff,  which  or- 
ders were  accepted  and  goods  shipped  by  de- 
fendant, plaintiff  being  allowed  "a  drawing 
account  of  $75  x>er  month  and  reasonable 
traveling  expenses ;"  that  plaintiff  had  sold 
goods  amounting  to  $18,658.97.  and  no  more,, 
and  had  been  paid  by  defendant  $89.11  in  ex- 
cess of  the  amount  due  him.  The  answer 
prayed  for  a  Judgment  against  the  plaintiff 
in  the  sum  of  $89.11.  Upon  these  Issues  the 
cause  was  tried  to  the  court  and  a  Jury.  A 
verdict  was  returned  in  favor  of  the  plaintiff 
for  $725.  Prom  a  Judgment  entered  on  the 
verdict,  the  defendant  appeals. 

At  the  trial  it  was  agreed  that  the  con- 
tract of  employment  was  made  by  a  letter 
written  by  defendant  In  Seattle  to  the  plain- 
tiff In  San  Francisco  on  July  3,  1906,  as  fol- 
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lows :  "We  have  your  letter  of  the  27th  ult, 
.and  in  reply  will  8ay  that  it  Is  eastern  Wash- 
ington that  we  want  a  man  to  travel,  with 
headquarters  at  either  Spokane  or  Wenatctaee. 
This  Job  Is  open  at  the  present  time,  and  the 
salary  will  be  based  on  6  per  cent  commis- 
Bl(m  of  the  sales,  allowing  the  man  to  draw 
$75  per  month  on  acco«int  The  young  man 
.that  worl£ed  this  territory  for  the  past  nine 
months  sold  $42,285.89  and  he  had  no  expe- 
rience on  the  road,  nor  did  he  know  the  dry 
goods  business.  We  think  that  it  will  be  a 
good  territory  for  a  man  who  has  bad  ex- 
perience. Should  you  care  to  take  this  mat- 
ter up,  kindly  let  us  know  at  once,  as  the 
young  man  is  very  anxious  to  make  a  trip  to 
Alaska,  but  will  not  leave  until  we  secure 
another  man."  This  offer  was  accepted  by 
the  plaintiff  by  a  letter,  In  which  be  stated 
In  substance,  "I  accept  your  offer,"  and  he  re- 
ported to  defendant  for  work  on  the  first 
Tuesday  or  Wednesday  In  August,  1906. 
Plaintiff  testified  that  at  that  time  he  had  a 
conversation  with  Mr.  Gwinn,  manager  of 
defendant  company,  as  follows:  "So  I  came 
In  and  he  says,  'Have  you  got  that  contract 
I  sent  you  In  Frisco?'  and  I  says,  'No,  sir; 
I  haven't  got  that  contract.'  He  says,  'Are 
you  leady  to  start  in,'  and  I  said,  'Xes,'  and 
he  says,  'Now,  you  know,  Mr.  Peyser,  your 
salary  is  5  per  cent,  commission  on  your  sales, 
and  we  allow  you  to  draw  $75  a  month  on 
account,'  and  he  takes  one  of  these  small 
books.  *  •  •  He  says,  'Now,  Mr.  Peyser, 
we  pay  your  expenses  every  week.  We  fur- 
nish you  with  these  books,  and  at  the  end  of 
the  week  you  send  the  book  In,  and  the  day 
we  receive  the  book  we  mail  you  a  check  for 
expenses  the  following  week.* "  Mr.  Gwlnu 
for  the  defendant  testified,  in  substance,  the 
same  as  the  plaintiff  as  to  what  the  conversa- 
tion was  after  the  written  proposal  had  been 
accepted.  He  said :  "Mr.  Peyser  came  up  in 
answer  to  my  letter,  and  came  down  to  the 
store,  and  I  told  him  about  the  matter, 
*  *  *  and  he  asked  something  about  sal- 
ary. I  told  him  it  was  based  on  a  5  per  cent, 
commission  w^lth  a  drawing  account  of  $75 
a  month  and  necessary  expenses.  Mr.  Peyser 
did  not  understand,  and  asked  me  to  explain 
the  drawing  account.  I  explained  to  Mr.  Pey- 
ser that  we  guaranteed  him  $7o  and  neces- 
sary exi)enses.  If  his  sales  on  a  basis  of  5 
per  cent  commission  amounted  to  more  than 
that,  we  would  i)ay  hlni  at  the  end  of  the 
season.  In  our  business  we  call  a  season  six 
months.  •  •  *  In  other  words,  we  guar- 
antee you  $75  a  month  and  expenses  regard- 
less of  your  sales.  If  your  sales  at  6  per 
cent  commission  amount  to  more,  we  pay 
you."  This  is  substantially  all  the  evidence 
as  to  what  the  terms  of  the  contract  were. 
This  oral  evidence  went  In  on  both  sides 
without  objection. 

If  the  written  contract  was  not  clear  or 
was  ambiguous  in  any  respect,  it  was  be- 
cause of  the  use  of  the  words  "on  account." 
The  letter  quoted  said  nothing  about  expens- 


es. Under  the  letter  and  Its  acceptance  the 
respondent  clearly  aj^reed  to  sell  goods  at  a 
commission  of  5  per  cent.  uiK>n  the  amount  of 
his  sales,  against  which  be  could  draw  $75 
per  month.  If  this  had  been  the  whole  con- 
tract the  meaning  of  the  words  "on  account" 
was  clear  to  the  effect  that  he  could  draw 
$75  per  mouth  against  his  5  per  L«nt.  commis- 
sions, and  no  more  until  final  settlement 
But  the  Item  of  expenses  Introduced  a  new 
element  Into  the  contract  This  Item  was  dis- 
cussed and  agreed  upon  before  the  respondent 
entered  upon  his  work,  and  It  is  clear  from 
the  oral  evidence  that  the  appellant  agreed 
to  advance  the  expenses  of  respondent  in  ad- 
dition to  the  $75  per  month,  and  that  the 
contract  as  shown  both  by  the  written  and 
the  undisputed  evidence,  was  that  the  re- 
spondent agreed  to  sell  the  goods  at  5  per 
cent  commission,  and  was  guaranteed  his 
expenses  and  $75  t>er  month,  regardless  of 
the  amount  of  sales.  If  his  sales  amounted 
to  more  than  bis  expenses  and  $75  per  month 
advance,  he  was  entitled  to  that  difference 
upon  settlement  There  was  substantially  no 
dispute  as  to  the  terms  of  the  contract  in 
regard  to  the  compensation.  The  respond- 
ent's evidence,  while  not  as  clear  as  that  of 
Mr.  Gwinn  upon  the  subject  shows  that  both 
his  exx>enses  and  $75  per  month  were  to  be 
drawn  against  his  5  per  cent  commission,  and 
on  account  thereof.  It  was  therefore  the 
duty  of  the  court  to  instruct  the  Jury  what 
the  contract  was  In  that  respect  The  court, 
instead  of  doing  so,  submitted  this  question 
to  the  Jury,  and  requested  them  to  determine 
what  the  contract  was,  and  In  that  connection 
instructed  the  Jury  as  follows:  "I  instruct 
you,  further,  g^itlemen,  if  you  find  from  the 
evidence  submitted  to  you  in  this  case  that 
the  Western  Dry  Goods  Company  agreed  to 
pay  George  Peyser  a  salary  based  upon  5  per 
cent  commission  upon  all  goods  sold  by  Pey- 
ser and  shipped  by  said  company  upon  his 
orders,  and  that  said  company  was  to  allow 
the  said  Peyser  a  drawing  account  of  $75 
per  month  and  traveling  expenses  guaranteed, 
then  In  that  event  your  verdict  should  be  in 
favor  of  the  defendant  Western  Dry  Goods 
Company,  and  against  the  plaintiff  George  Pey- 
ser, if  It  should  appear  by  a  preponderance 
of  all  the  evidence  in  behalf  of  the  defendant 
that  the  defendant  has  paid  tlie  plaintiff  all 
the  traveling  expenses  and  $75  per  month  for 
all  the  time  he  has  been  actually  engaged  in 
the  defendant's  employ  and  5  per  cent  on  all 
sales  made  by  the  plaintiff."  This  instruction 
was  clearly  error,  because  it  cannot  be  main- 
tained under  the  facts  that  respondent  was 
entitled  to  6  per  cent  on  all  sales  and  bis 
traveling  expenses,  and  also  $75  per  month. 
Counsel  conceded  on  the  oral  argiuneut  in 
this  court  that  respondent  does  not  claim 
$75  per  month  in  addition  to  the  6  per  cent, 
commission  and  expenses,  but  sought  to  avoid 
the  error  of  the  trial  court  by  saying  that 
the  Instructions  construed  as  a  whole  make 
it  clear  to  the  Jury  that  the  $75  per  month 
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was  not  claimed;  but  no  part  of  the  Instruc- 
tions was  pointed  out  to  us  wherein  the  error 
was  rectified,  and  we  fail  to  find  It  in  the  in- 
strnctions.  Following  the  instruction  above 
quoted,  the  court  said  to  the  Jury :  "You  are 
further  instructed  that  the  principal  ques- 
tion In  this  case  Is  whether  the  agreement  be- 
tween the  plaintiff  and  defendant  was  to  pay 
the  traveling  expenses  of  the  plaintiff  in  ad- 
dition to  the  salary  based  on  a  6  per  cent, 
commission  of  all  goods  sold."  But  this  In- 
struction did  not  in  the  least  modify  the  pre- 
vious error,  for  no  reference  Is  there  made  to 
the  $75  per  month.  The  question  submitted 
to  the  Jury  by  this  Instruction  was  one  for 
the  court,  as  above  discussed,  and  not  for  the 
jory.  The  only  questions  which  should  have 
l>een  submitted  to  the  Jury  under  the  plead- 
ings and  admitted  facts  were:  first,  the 
amount  of  sales  upon  which  respondent  was 
entitled  to  a  commission  of  5  per  cent.;  and, 
second,  the  amount  of  the  payments,  viz., 
salary  and  expenses.  If  the  former  was 
greater  than  the  latter,  respondent  was  en- 
titled to  a  verdict  for  the  difference.  Other- 
wise a  verdict  should  go  for  the  defendant. 
The  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial  In  accordance 
with  this  opinion. 

IIUDKIX.  DUNBAR,  ROOT,  and  FUL- 
LERTOX,  JJ.,  concur.  IIADLEY,  C.  J.,  and 
CROW,  J.,  not  sitting. 


IIOFFMAX  V.  TITLOW  ft  al. 
(Supreme  Court  of  Washington.    Dec.  TlH,  1907.) 

1.  Triai,— Questions  for  Juky— Conflicting 

EVIDE.\CE. 

In  an  action  to  recover  money  paid  on  a 
contract  for  the  purchase  of  real  estate,  the 
evidence  whetlier  or  not  defendants  rescinded 
the  contract  by  declaring  the  sale  off  without 
tendering  title  free  from  inrumbrances  being 
contlictiug,  the  question  was  for  the  jury. 

(Kd.  Note. — For  eases  in  point,  see  Cent.  Dig. 
vol.  40.  Trial,  §«  :ii'2,  343.1 

2.  Ve.N'DOB     and     PlTRCIIASEB  —  RECOVERY     OP 

Paymknt    hv    Puhciiaskb  — Admission    of 
Evidence— .\dvebse  Possession. 

I'laintiflf  contracted  to  buy  a  certain  lot  to 
which  defendant  was  to  give  good  title.  The 
iil)struct  showed  that  a  strip  on  which  a  brick 
wall  was  built  had  lH>en  sold  to  a  bank  in  1882 
or  18S:{.  and  plaintiff,  clniming  that  defendant 
had  refused  to  clear  the  title  and  had  rescinded 
the  contract,  brought  action  to  recover  a  pay- 
ment made.  Defendant  offered  to  prove  that  the 
bank  had  not  occupied  the  part  deeded  to  it  and 
had  made  no  claim  thereto  since  18!)2.  and  that 
defendants  and  their  predecessors  liad  been  in 
actual,  open,  notorious  possession  of  the  whole 
lot  for  more  than  10  years,  and  had  paid  taxes 
thereon,  but  it  appeared  that  the  bank  did  claim 
title,  and  was  demanding  a  substantial  sum 
for  its  interest  in  the  proiwrty.  Held,  that  the 
evidence  was  not  material,  since  plaintiff  was 
entitled  to  demand  title  free  from  hostile  claims 
and  possible  litigation. 

|Kd.  Note. — For  cases  in  point,  see  Cent  Dig. 
%ol.  48.  Vendor  and  Purchaser,  8  1013.] 

H.  Same  —  Rkpusai,    of    Ikstrdctions— Im- 
material Issues. 

Refusal  to  give  instructions  based  on  al- 
leged abandonment  by  the  bank  and  on  adverse 


'possession  was  not  error;  such  issues  being  im- 
material. 
4.  Same— AoMissioN     of     Evidence— C'orbo- 

BOBATION    OF   DENIAL   OP  RESCISSION. 

The  rescission  was  alleged  to  have  be«'n 
made  at  meetinzs  hetwe<'n  May  22  and  2ri.  VM)\ 
and  after  a  refusal  to  perfect  title.  Defendants 
denied  the  rescission,  and  claimed  they  liad  of- 
fered to  obtain  a  release  from  the  bank.  and.  to 
corroborate  tlieir  evident,  tliev  offered  to  prove 
by  an  officer  of  the  bank  that'  between  the  2.">th 
and  2(ith  of  May  he  had  promised  to  convey  or 
release  all  the  bank's  interest  in  the  lot  to  de- 
fendants, but  this  bank  officer  had  already  te.sti- 
fied  to  a  conversation  with  defendants  regarding 
the  bank's  claim,  and.  when  asked  whether  such 
conversation  was  between  the  22<1  and  2.")th  of 
Alay,  1905,  answered:  "It  was  a  couple  of 
years  ago.  I  couldn't  give  the  exa<t  date.  It 
was  somewhere  about  that  time.  I  think  they 
were  figuring  on  the  sale  of  the  property."  It 
was  conceded  that  defendants  sub8e<iuentiy  pur- 
chased the  bank's  claim  to  the  lot.  Held,  tliat  the 
proffered  testimony  was  too  indefinite  as  to  the 
time  of  the  conversation  to  be  admissible,  since 
what  was  said  or  done  between  defendants  and 
the  bank  would  have  no  bearing,  unless  it  wajt 
prior  to  the  alleged  rescission  so  as  to  amount  to 
an  effort  to  comply  with  plaintiff's  demand  for 
good  title. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  John  B.  Yakey,  Judge. 

Action  by  David  M.  Hoffman  against  Aa- 
ron R.  Tltlow  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
flnned. 

A.  R.  Tltlow  and  Ellis  &  Fletcher,  for  up- 
liellants.    Hudson  &  Holt,  for  respondent 

MOUNT,  J.  The  parties  to  this  action  en- 
tered Into  the  following  agreement :  "Receipt 
for  Earnest  Money.  Tacoina,  Wash.,  May 
16,  1005.  Recelretl  from  D.  M.  Hoffman  the 
sum  of  five  hundred  dollars  as  earnest  mon- 
ey and  part  payment  for  the  following  de- 
scribed promises,  situate  In  the  county  of 
Pierce,  state  of  Washington,  to  wit :  Lot  10 
in  block  120.%  New  Tacoma,  this  day  sold  to 
D.  M.  Hoffman  for  the  sum  of  $25,055.00,  the 
balance  of  $25,455.00  to  be  paid  as  follows: 
$4000.00  by  conveyance  to  A.  R.  Tltlow  and 
H.  H.  Gove  of  lots  9  to  12  Inc.  Blk.  3514. 
New  Tacoma,  by  warranty  deed  free  and 
clear  of  incumbmnces  and  the  assumption 
of  the  mortgage  by  said  Hoffman  aggregating 
$10,000.00.  Vendor  to  pay  interest  on  said 
mortgttges  to  the  date  of  the  transfer  of  said 
premises  and  $11,455.00  In  gold  coin,  and 
upon  full  payment  as  stated  above  the  vendor- 
agrees  to  deliver  a  warranty  deed,  conveying 
good  title  free  from  all  Incumbrances,  ex- 
cept as  above,  as  shown  by  a  complete  ab- 
stract of  title,  certified  by  a  resijonsible  ab- 
stractor, to  be  furnished  by  vendor  on  or  he- 
fore  May  18,  1005,  and  to  be  examined  by 
the  said  purchaser  within  five  days  there- 
after. If  said  abstract  does  not  show  such 
title  or  cannot  be  made  to  do  so  within  ten 
days  from  notice  of  defects,  then  this  agree- 
ment to  be  void,  and  all  payments  hereunder 
shall  he  refunded.  Otherwise,  if  the  said 
purchaser  refuse  to  complete  the  purchase  In 
accordance  with  the  terras  hereof,  all  pay- 
ment made  shall  be  forfeited  as  a  cominls- 
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sion  and  compeusatlon  for  examining  prop- 
erty, abstract  and  papers,  but  such  forfeiture 
shall  not  impair  the  right  of  either  party  to 
pursue  the  usual  remedies  for  breach  of  this 
contract.  Said  Hoffman  to  furnish  a  com- 
plete abstract  of  title  to  lots  9  to  12  inc. 
Block  STiU.  H.  H.  Gove,  A.  R.  TiOow.  1 
agree  to  purchase  the  said  above  described 
premises  upon  the  terms  herein  set  forth,  D. 
il.  Hoffman,  Purchaser."  At  the  time  this 
jigreement  was  entered  into,  the  respondent 
paid  to  the  appellants  the  ?500  therein  men- 
tioned, and  a  few  days  later  abstracts  of  ti- 
tle were  furnished  by  each  party  to  the  oth- 
er. Thereupon  the  respondent  was  advised 
by  his  attorney,  who  examined  the  abstract 
of  title  of  lot  10,  block  1203,  New  Tacoma, 
that  the  title  was  defective,  for  the  reason 
that  a  strip  thereof  upon  which  was  erected 
a  brick  wall  had  been  conveyed  to  and  was 
then  owned  by,  the  National  Bank  of  Com- 
merce of  Tacoma.  Respondent  thereupon  no- 
tified appellants  of  this  defect  of  title,  and 
requested  them  to  make  the  title  clear.  It 
appears  that,  while  this  strip  of  land  and 
the  wall  thereon  had  been  conveyed  to  the 
bank  in  the  year  1882  or  1883,  the  bank  had 
not  used  the  wall,  but  had  subsequently  erect- 
ed a  large  building  ou  their  own  lot  adjoin- 
ing without  using  the  wall  or  occupying  any 
part  of  lot  10  of  block  1203.  Appellants  In- 
sisted that  the  conveyance  to  the  bank  was 
not  an  Incumbrance,  but  was  a  benefit,  and 
that  the  bank  had  no  intention  of  ever  using 
the  strip  of  the  wall  thereon,  had  never  paid 
any  taxes  thereon,  and  had  abandoned  the 
same.  Respondent,  however.  Insisted  that 
the  appellants  should  obtain  an  ac(|uittaucc 
from  the  bank,  which.  It  is  alleged,  appel- 
lants failed  and  refused  to  do,  and  appel- 
lants tliereupou  re.scinded  the  contract  l)y  no- 
tifying resi>ondent  that  the  sale  was  off,  and 
the  $500  was  forfeited.  Resiwndent  thereniv 
on  brought  this  action  to  recover  back  the 
$500  paid  on  the  contract.  Appellants  by 
their  answer  denied  that  they  had  rescinded 
the  contract  or  refused  to  comply  with  the 
terms  thereof,  and  alleged  affirmatively  that 
they  were  able,  ready,  and  willing  at  all 
times  to  comply  with  the  terms  of  the  con- 
tract, and  within  time  offered  to  convey  to 
plaintiff  a  clear  title  to  said  lot  10  of  block 
1203,  free  from  all  liens,  incumbrances,  ease- 
ments, or  threatene<l  clouds,  that  plaintiflf 
refused  to  accept  the  same,  and  that  defend- 
ants were  thereby  damaged  In  the  sum  of 
$l.00O,  Tpou  these  Issues  being  tried  to  the 
court  and  a  jury,  a  verdi<'t  was  returned  iu 
favor  of  the  plaintiff  for  .f.")0()  and  Interest. 
The  defendants  appeal  from  a  Judgment  en- 
tered thereon. 

There  was  but  one  substantial  Issue  of  fact 
at  the  trial,  and  that  l.ssue  was  clearly  defin- 
ed by  the  pleadings,  viz. :  Did  the  appel- 
lants resiind  the  contract  by  declaring  the 
sale  off  without  tendering  or  offering  the 
title  free  from  incumbrances?  The  evidence 
upon  this  question  was  about  evenly  balanc- 


ed so  far  as  the  record  before  us  discloses, 
and  was  therefore  strictly  a  question  for  the 
Jury,  and  the  findings  of  the  Jury  upon  it 
are  conclusive.  It  is  contended  by  appellants, 
however,  that  the  court  erred  In  excluding 
evidence  offered  by  the  appellants,  to  the  ef- 
fect that  the  National  Bank  of  Comnieive 
had  not  occupied  the  part  of  lot  10  deeded  to 
it  in  1882,  and  had  made  no  claim  thereto 
since  1802,  but  that  defendants  and  their 
predecessors  had  been  In  actual,  ojien,  and 
notorious  possession  of  the  whole  of  the  lot 
for  more  than  10  years,  and  had  paid  the 
taxes  thereon.  If  It  were  conceded  that  the 
title  standing  In  the  bank  did  not  under  these 
circumstances  constitute  a  cloud  upon  the 
title,  nevertheless  this  evidence  was  not  ma- 
terial because  the  bank  at  that  time  was 
claiming  title  and  demanding  a  substantial 
sum  for  Its  Interest  In  the  lot.  This  fact  is 
clearly  shown,  and.  In  fact.  Is  apparently 
conceded.  The  admitted  contract  stated  that 
the  vendor  agreed  to  convey  a  good  title, 
free  from  all  Incumbrances,  except  certain 
stated  Incumbrances.  The  purchaser  under 
this  contract  was  entitled  to  demand  a  title 
free  fi'om  hostile  claims  and  possible  litiga- 
tion. Miller  v.  Phillips  Co.  (Wash.)  87  Pnc. 
2(»4;  28  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
p.  Ill,  and  cases  cited.  It  was  not  error 
to  exclude  the  evidence  under  the  state  of 
facts  shown.  Nor  was  it  error  to  refuse  to 
Instruct  the  Jury,  based  upon  the  alleged 
abandonment  bj'  the  bank  or  of  adverse  pos- 
session by  the  appellants,  because  the  facts 
did  not  warrant  submitting  that  issue  to  the 
Jury.  What  we  have  said  upon  this  question 
disposes  of  all  the  assignments  of  error  based 
upon  the  Instructions. 

Appellants  further  contend  that  the  court 
erred  In  excluding  the  testimony  of  Mr.  Al- 
berson.  an  oflloer  of  the  bank,  to  the  effect 
that  he  promised  the  appellants  between  the 
2."th  and  the  26th  days  of  May,  1005,  to  con- 
vey or  release  all  the  bank's  Interest  In  the 
lot  to  the  appellants.  Tt  Is  argued  by  the  ap- 
IH>lIants  that  this  evidence  was  admissible, 
liecause  tt  amounted  to  an  act  of  the  appel- 
lants and  corrolmrated  their  evidence  to  the 
effe<;t  that  they  offered  to  procure  a  deed 
from  the  bank,  and  told  the  respondent  that 
they  had  made  arrangements  therefor.  Con- 
ceding, for  the  piirposes  of  this  case,  that 
this  was  such  an  act  of  the  apiiellants  as 
might  be  proved  in  c'orroltoration  of  their 
statements,  tlie  offer  was  not  made  until  aft- 
er Mr.  Albertson  had  testified  that  he  had 
a  <>onversation  with  appellants  in  the  year 
1005  (which  was  about  two  years  prior  to 
the  trial)  in  reference  to  the  claim  of  the 
bank  to  the  portion  of  the  lot  In  question. 
He  was  tlien  asked.  "Was  that  between  the 
22d  and  25th  day  of  May.  1iK),"i — along  abotit 
there?"  He  answered :  "It  was  a  couple  of 
years  ago.  I  couldn't  give  the  exact  date. 
It  was  somewhere  about  that  time.  I  think 
they  were  figuring  on  the  sale  of  the  prop- 
erty." The  is.sue  in  the  case  was  whether 
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the  appellants,  at  a  meeting  or  rather  several 
meetings  which  occurred  between  the  22d  and 
the  25th  days  of  May,  1905,  rescinded  the 
contract  by  declaring  the  sale  off.  The  re- 
spondent's evidence  is  to  the  effect  that  ap- 
pellants voluntarily  declared  the  sale  off, 
while  appellants'  evidence  Is  to  the  effect 
that  they  not  only  did  not  do  so,  but  offered 
to  obtain  a  release  from  the  bank.  It  was 
conceded  that  appellants  afterwards  purchas- 
ed the  Interest  or  claim  of  the  bank  to  the 
lot.  If  the  evidence  offered  was  admissible 
at  all,  it  was  only  so  because  it  amounted  to 
an  act  of  the  appellants  to  comply  with  the 
respondent's  demand  for  a  good  title.  It  was 
necessary  then  to  show  that  this  act  or  con- 
versation preceded  the  time  when  the  offer 
to  convey  was  made.  Otherwise  it  was  clear- 
ly Inadmissible  because  what  was  said  or 
done  afterwards  between  appellants  and 
third  parties  had  no  bearing  whatever  upon 
the  case.  We  are  of  the  opinion  that  the 
statements  of  the  witness  as  to  the  time  he 
had  the  conversation  were  not  sufflclentiy 
definite  to  make  the  evidence  adnii.ssible  as 
corroborative  evidence,  or  to  make  Its  ex- 
elusion  reversible  error. 

We  find  no  error  In  the  record,  and  the 
Judgment  must  therefore  be  affirmed. 

HADLET,  C.    J.,   and   DUNBAB,    ROOT, 
and  CROW,  JJ.,  concur. 


STATE  V.  MERCHANT. 
(Supreme  Court  of  Washington.    Dec.  11,  1907.) 

1.  Statutes— Subjects  and  Titles. 

A  statute  which  fails  to  state  in  its  title 
that  the  act  carries  a  penalty  does  not  neces- 
sarily violate  Const,  art.  2,  I  19,  providing  that 
no  bill  shall  embrace  more  than  one  subject,  and 
that  shall  be  cxpres-sed  in  the  title. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  ;§  136,  158.] 

2.  Same— SiTBJECT  Not  Expressed  in  Title. 

Laws  1!K)3,  p.  141,  c.  0.S,  Is  entitled.  "An 
act  to  protect  stockholders  and  persona  dealing 
witli  corporations,"  etc.  The  body  of  the  act 
makes  puuLshable  the  publication  by  any  officer 
of  a  corporation  to  persons  "dealing  with  such 
corporation,  or  its  stock,"  of  a  fraudulently 
exaggerated  statement  intended  or  tending  to 
give  shares  of  stock  in  the  corporation  a  greater 
value  •lan  they  really  po.«.sess.  etc.,  thus  making 
it  a  distinct  offense  to  publish  the  statement  to 
persons  dealing  with  the  corporation's  stock. 
Ucid,  that  tlie  act.  in  so  far  as  it  relates  to 
statements  to  iKTsons  dealing  with  the  corporate 
stock,  violates  Const,  art.  2.  $  19,  providing 
that  no  bill  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title. 
.3.  Same. 

The  act,  in  so  far  as  it  deals  with  the  sub- 
ject set  forth  in  its  title,  is  valid. 
4.  Corporations— Officebs— Individual  Lia- 
bility—Statutory Provisions — Construc- 
tion—"Stockholders.  " 

Laws  1!Hj3,  p.  141,  c.  93,  imposes  a  penalty 
on  an  officer  of  a  corporation  wlio  makes  ex- 
aggerated reports  "to  the  stockholders  or  to 
other  persons  dealing  with  such  corporation," 
JIclil,  that  the  word  "stockholders"  is  not  used 
to  designate  that  entire  class,  but  only  those 
dealing  with  cori)orationg,  and  the  comprehensive 


class  "stockholders  or  other  persons"  inclndeB- 
all  persons  dealing  with  coritorations. 

6.  Information— Duplicity— Chaboino  Twa 
Transactions— One  Not  Criminal. 

A  statute  made  it  a  crime  for  an  officer  of 
a  corporation  to  make  a  fraudulently  exaggerat- 
ed statement,  etc.,  tending  to  give  shares  of 
stock  in  the  corporation  a  greater  value  than 
they  really  possessed,  to  a  person  dealiog  with 
the  corporation  or  its  stock.  The  statute,  so 
far  as  it  applied  to  such  a  statement  made  to 
one  dealing  with  the  corjioration's  stock,  was 
unconstitutional  because  the  subject  was  not  ex- 
pressed in  the  title.  An  information  under  the 
act  ciiarged  a  person  with  making  such  a  state- 
ment to  on"  "dealing  with  said  corporation  and 
its  stock."  HrM  that,  as  the  tranpaction  with 
tho  i>ei'son  dealing  with  the  corporate  stock  was. 
not  a  crime,  the  information  was  not  duplicitous. 

6.  Criminal  Law— Appeal  —  Iteview  —  Evi- 
dence—-Applicable  TO  Transaction  Not 
Criminal. 

Where  an  information  ctiarges  two  trans- 
actions, one  of  which  is  not  a  crime,  but  evi- 
dence is  dir"<'tt'd  to  l)oth.  and  the  ease  is  sub- 
mitted to  the  jurv  on  the  theory  that  both  trans- 
actions are  to  l>e  considered,  a  conviction  will  be 
reversed  that  the  vane  may  be  submitted  on  the 
unlawful  transaction  only. 

7.  Same— Best  Evidence— Corporate  Capac- 
ity. 

Where  a  material  allegation  in  nn  informa- 
tion is  the  corporate  capacity  of  a  concern  with 
which  the  prosecuting  witness  was  dealing,  oral 
testimony  thereof  is  insufficient,  but  proof  should 
be  made  from  the  necessary  records  as  the  best 
evidence. 

a  Same— Triai^-Riqht  to  Joint  Trial. 

It  is  not  error  to  deny  accused  a  joint  trial 
with  another  who  was  jointly  charged  with  him. 
in  the  absence  of  any  showing  in  the  record 
that  the  other  person  was  served  with  process- 
or taken  into  custody,  so  as  to  become  an  actual 
party  defendant,  especially  as  accused  has  no 
absolute  right  to  a  joint  trial  in  anj'  event, 
since,  under  the  express  provisions  of  Ballinger's 
Ann.  Codes  &  St.  I  CSHO,  such  other  person  had 
he  been  put  on  trial,  could  have  obtained  a  sep- 
arate trial. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  I.«w,  Sf  1380-1390.] 

Dnnbar,  J.,  dissents. 

Appeal  from  Sui)erior  Court,  King  County  ; 
George  E.  Morris,  Judge. 

Robert  Merchant  was  convicted  of  making 
a  fraudulent  report  as  secretary  of  a  cor- 
poration as  to  the  operatioos  of  the  corpora- 
tion, etc.,  and  appeals.  Reversed  and  re- 
manded. 

Fred  H.  Lysons,  for  appellant.  Kenneth 
Mackintosh  and  George  F.  Vanderveer,  for 

the  State. 

HADLEY,  C.  J.  In  this  action  the  state 
Instituted  a  prosecution  against  the  defend- 
ant. Merchant,  under  and  by  virtue  of  a 
statute  passed  In  1903,  the  act  being  found 
In  chapter  93,  p.  141,  Sess.  Laws  1003.  The 
act  consists  of  but  one  section,  and  Is  as 
follows:  ".Any  sui)erlutendent,  director,  sec- 
retary, manager,  agent,  or  other  officer  of 
any  corporation  formed  or  existing  under 
the  laws  of  this  state,  or  transacting  busi- 
ness In  this  state,  or  any  person  pretending 
or  holding  himself  out  as  such  superintend- 
ent, director,  secretary,  manager,  agent,  or 
other  officer,  who  shall   wilfully  aubscrlbe^ 
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■ign.  Indorse,  verify,  or  etberwlse  ■■sent  to 
the  pablicatlon,  either  generally  or  prlvatelr, 
to  the  stockholders  or  to  other  persons  deal- 
ing -with  such  corporation,  or  Its  stock,  any 
wilfully  untrue  or  wilfully  and  fraoduloitly 
exaggerated  report,  prospectus,  account,  stote- 
ment  of  operations,  values,  business  profits, 
expenditures,  or  prospects,  or  other  paper  or 
document  Intended  to  produce  or  give;  or 
having  a  tendency  to  produce  or  give,  to  the 
shares  of  stock  In  such  corporation  a  great- 
er value  tbnn  they  really  possess,  or  with  the 
Intention  of  defrauding  any  particular  per- 
son or  persons,  or  the  pnbilc  or  persons  gen- 
erally, shall  be  deemed  guilty  of  an  offense 
against  the  laws  of  the  state  of  Washington, 
and,  upon  conviction  thereof,  shall  be  punish- 
ed by  imprisonment  In  the  penitentiary,  not 
less  than  one  nor  more  than  five  years,  or  in 
the  county  Jail  not  more  than  one  year,  or  by 
a  fine  not  exceeding  two  thousand  dollars  or 
by  both."  By  Information  the  said  defend- 
ant was  charged  Jointly  with  another  with 
liaving  violated  the  terms  of  the  stotute,  in 
that,  as  secretary  and  director  of  the  Na- 
tional Brokerage  Company,  a  corporation, 
be  did  "willfully,  unlawfully,  and  feloniously 
subscribe,  sign,  and  publish  to  one  Alfred  B. 
Adama,  a  person  then  and  there  dealing  with 
said  corporation  and  its  stock,  a  certain  will- 
fully untrue  and  willfully  and  fraudulently 
exaggerated  report,  account,  or  stotement  of 
operations,  values,  and  business  profits  of 
■aid  corporation,  the  same  being  a  paper  or 
document  intended  to  produce  and  give,  and 
having  a  tendency  to  produce  and  give,  to  the 
■hares  of  stock  In  said  corporation  a  greater 
value  than  they  really  possessed,  and  with 
the  intention  of  defrauding  said  Alfred  B. 
Adams."  A  copy  of  the  said  stotement  is 
•et  forth  in  the  information.  The  defendant 
demurred  to  the  Information,  and  the  de- 
murrer was  overruled.  A  plea  of  not  guilty 
was  then  entered  by  him,  and  he  was  tried 
separately  before  a  Jury.  A  verdict  was  re- 
turned finding  him  guilty  as  charged,  the 
court  fixed  the  punishment  at  a  flue  of  $1,000, 
and  the  defendant  has  appeahed. 

The  appellant  urges  that  the  stotute  under 
which  be  is  being  prosecuted  is  unconstitution- 
al, for  the  reason  ttiat  its  title  is  insufficient 
under  section  19,  art  2,  of  the  state  CX>nstitu- 
tlon,  which  provides  that  "no  bill  shall  em- 
brace more  than  one  subject,  and  that  shall  be 
expressed  in  the  title."  The  title  of  the  act  is 
as  follows:  "An  act  to  protect  stockholders 
and  persons  dealing  with  cori>oratious  in  this 
state."  It  is  first  contended  that,  inasmuch  as 
the  act  describes  a  crime  and  fixes  a  penalty, 
the  title  is  insuflldent,  in  that  It  fails  to  so 
todicate.  It  Is  argued  that,  under  the  title 
of  this  act,  the  Legislature  could  have  pr<^ 
Tided  remedies  entirely  civil  in  their  nature, 
and  that  from  a  reading  of  the  title  one 
would  not  necessarily  expect  to  find  that  the 
body  of  the  act  contains  a  penalty.  There 
has  been  much  conflict  of  decision  upon  this 
■nbject  under  similar  constitutional  provi- 
alonik     Appellant  cites   iStute   T.   Clark,  43 


Wash.  Cei  86  Pac.  1007.  n  Involving  a 
title  similar  to  the  one  now  before  ua.  That 
title  was  as  follows:  "An  act  for  the  pro- 
tection of  builders  and  declaring  an  emer- 
gency." It  was  held  to  be  Insufficient  and 
the  act  was  declared  void.  The  gravamen 
of  the  argument  in  the  opinion  was,  however, 
directed  to  the  indefinite  character  of  the 
title,  to  that  the  words  used  did  not  show 
with  sufficient  clearness  who  were  to  be 
protected  by  the  act;  the  term  "builders" 
being  one  of  such  elastic  application  that  It 
might  include  owners,  as  well  as  contractors, 
independent  contractors,  or  even  other  per- 
sona, and  the  act  manifestly  could  not  have 
been  Intended  for  the  protection  of  alL  The 
fact  that  the  title  failed  to  state  that  the  act 
carried  a  penalty  was  not  directly  discussed. 
In  the  later  case  of  State  v.  Ames  (Wash.) 
92  Pac.  137,  this  precise  point  was  decided 
against  appellanrs  contention.  The  title  of 
the  act  there  considered  was  as  follows: 
"An  act  to  establish  pilots  and  pilot  regula- 
tions for  the  Stralta  of  Juan  de  Fuca,  Pnget 
Sound,  and  all  American  waters  pertaining 
thereto"  The  court  said  of  ttie  above  title: 
"But  we  think  the  tiUe  sufficient  to  include 
the  penalty.  The  general  rule  under  similar 
constitutional  provisions  is  that  a  title  such 
as  tbe  one  in  question  is  sufficiently  broad  to 
include  a  penalty."  A  number  of  authorities 
are  there  cited.  However  inadvisable  such 
an  omifision  may  be  from  a  legislative  stand- 
potot  yet  by  the  above  decision  it  is  settled 
in  this  Jurisdiction  that  the  constitutional 
provision  Is  not  necessarily  violated  by  a 
mere  failure  to  stato  in  the  title  of  an  act 
that  the  act  itself  carries  a  penalty.  Tbe 
fact  that  the  former  case  tovolved  a  statute 
providing  punishment  as  for  misdemeanor 
only  can  make  no  dllference  in  principle. 

It  Is,  however,  contended  that  the  title  la 
Insufficient  in  another  particular.  It  will 
be  observed  that  it  Is  limited  to  the  pro- 
tection of  stockholders  and  persons  dealing 
with  corporations,  while  tbe  body  of  the  act 
provides  that  the  publication  of  the  fraudu- 
lent or  exaggerated  statement  to  persons 
"dealing  with  such  corporation  or  Ita  sto<A" 
shall  subject  one  to  punishment  The  act 
thus  clearly  makes  It  a  penal  oBiense  to  pub- 
lish the  false  statement  to  persons  dealing 
with  tbe  corporation.  It  is  also,  with  equal 
cleamees,  made  an  offense  to  issue  such  a 
stetnnent  to  persons  dealing  with  the  stock 
of  the  corporation.  Dealing  with  a  corpora- 
tion and  merely  dealing  with  its  stock  are 
distinct  subjects.  One  may  deal  with  the 
stock  of  a  corporation  In  the  open  market 
and  in  no  sense  deal  with  the  coriMration. 
The  subject  of  dealing  with  the  stodc  is 
clearly  not  comprehended  in  this  title,  and 
to  that  extent  tt>e  act  must  be  held  Invalid. 
We  thlnlc,  however,  that  the  act  must  stand 
so  far  as  it  relates  to  dealing  with  cor- 
porations. A{H)eilant  insiste  that.  In  any 
event  it  must  be  restricted  to  stodcholders 
who  deal  with  corporations.  It  is  claimed 
that  in  the  expression,  "to  Btockholdeoi.  njr 
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to  otbet'  penooB  dealing  t^tb  snch  corpora- 
tion," the  word  "gtockholders"  preceding 
"otlier  persma"  limits  the  other  persons  to 
■tockholdera.  If  stockholders  were  mention- 
ed in  general  as  an  entire  class,  there  might 
be  force  In  the  argument,  and  the  words  "or 
otlier  persons"  onder  the  authorities  might 
then  be  limited  to  the  same  general  class  as 
those  described  in  the  preceding  words. 
Stockholders  as  an  entire  class  are,  however, 
not  designated,  but  only  those  dealing  with 
corporations.  The  comprehensive  class  speci- 
fied, therefore.  Includes  all  persons  dealing 
with  corporations,  stockholders  who  so  deal, 
u  well  as  others.  The  dealing  with  corpora- 
tions as  mentioned  in  the  act  must  mean 
more  than  the  mere  act  of  holding  stock, 
and  refers  rather  to  ordinary  contractual 
dealing,  which  may  be  done  by  either  stodc- 
holders  or  others. 

With  the  above  views  of  the  statnte^  it 
mnst  first  be  determined  whether  the  demur- 
rer to  the  information  should  have  been  sus- 
tained. It  will  be  observed  by  reference  to 
the  quotation  from  the  information  herein- 
before set  out  that  it  was  charged  that  ttis 
false  statement  was  made  to  one  Adamsi 
a  person  dealing  with  the  corporation  and  its 
stock.  Appellant  contends  that  the  charge  is 
dnplicitous,  in  that  an  attempt  is  made  to 
charge  two  crimes.  Under  onr  holding  above, 
that  the  portion  of  the  statute  which  relates 
to  dealing  with  the  stock  of  a  corporation 
must  fall,  it  follows  that  the  part  of  the  In- 
formation in  relation  to  that  subject  charges 
no  crime,  and  It  is  merely  Immaterial.  The 
averment  is,  however,  clearly  made  that  the 
false  statement  was  made  to  a  person  deal- 
ing with  a  corporation,  which  charges  a 
single  crime  under  the  statute,  and  for  rea- 
sons heretofore  statea  It  was  not  necessary 
to  describe  such  person  as  a  stockholder. 
We  therefore  hold  that  it  was  not  error  to 
overrule  the  demurrer  to  the  information. 

At  the  trial  Adams  testified  that  he  bought 
stock  in  the  corporation  as  the  result  of  a 
false  statement,  and  that,  as  resulting  from 
the  same  thing,  he  arranged  with  the  cor- 
poration to  take  charge  of  the  Portland  of- 
fice as  manager.  The  appellant  himself  also 
testified  to  the  same  effect  concerning  the 
arrangement  with  Adams  to  take  charge  of 
the  Portland  office.  The  latter  arrangement 
was  clearly  dealing  with  the  corporation, 
but  the  evidence  was  also  decidedly  directed 
to  the  matter  of  dealing  with  the  stodi,  and 
the  cause  was  submitted  to  the  jury  on  the 
theory  that  both  elements  were  included  in 
the  charge.  This  was  error  under  our  views 
of  the  statute,  and  the  Judgment  will  have  to 
be  reversed  so  that  the  cause  may  be  sub- 
mitted to  a  Jury  upon  the  one  feature  only, 
that  of  issuing  a  false  statement  to  Adams  as 
a  person  dealing  with  said  corporation. 

Inasmuch  as  a  new  trial  must  be  granted, 
we  need  not  discuss  all  the  other  errors  as- 
signed, but,  as  one  or  two  matters  may  arise 
OD  the  new  trial,  it  Is  advisable  that  refer- 


ence shall  be  made  to  tben'lwre.  One  of  tb» 
material  allegations  of  the  Information  is 
that  the  concern  with  which  Adams  was 
dealing  was  a  corporation.  That  fact  was  a 
particularly  material  one  at  the  trial,  for 
the  reason  that,  if  the  concern  bad  not  a  cor- 
porate capacity,  no  crime  was  committed 
under  the  terms  of  the  statute:  The  only 
proof  of  the  corporate  capacity  was  oral 
testimony  admitted  over  appellant's  objec- 
tion. We  think  the  proof  of  so  material  a 
fact  which  mnst  peculiarly  rest  in  a  higher 
class  Of  testimony  should  have  been  made 
from  the  necessary  records  as  the  best  evi- 
dence. In  this  regard  we  think  the  court 
erred. 

Appellant  demanded  that  be  be  tried  Joint- 
ly with  one  Wentwortb,  who  was  Jointly 
charged  with  him.  The  record  does  not 
show  that  process  was  ever  served  upon 
Wentwortb,  or  that  he  was  ever  taken  Into 
custody,  and  thereby  became  an  actual  party 
defendant  If  Wentwortb  had  been  put  upon 
trial  at  the  same  time,  he  could  have  de- 
manded a  separate  trial  under  the  terms  of 
section  6949,  Ballinger's  Ann.  Codes  &  St., 
so  that  api)ellant  had  no  absolute  right  to 
be  tried  Jointly.  But,  whatever  may  have 
been  his  right  with  respect  to  such  a  demand. 
If  Wentwortb  had  been  actually  in  custody 
and  bad  not  demanded  a  separate  trial, 
still,  so  far  as  the  record  discloses,  appel- 
lant was  the  only  real  party  defendant,  and 
the  court  did  not  err  under  such  drcum- 
Btances. 

The  Judgment  Is  reversed  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

RUDKIN,  FULLERTON,  MOUNT,  and 
CROW,  JJ.,  concur.     DUNBAR,  J.,  dissents. 


•  (1$  Wash.  90) 
WHATCOM  COUNTY  ▼.  TELLOWKANIM. 
(Supreme  Court  of  Washington.    Dec.  13, 1907.) 

1.  EbnnBRT  DouAiN— Pbocebdiros  to  Takb 
Pkopebtt  —  Affkai.  —  Qdestiohs  Rrviiew- 
ABu:. 

The  general  statute  relating  to  appeals  does 
not  apply  to  appeals  in  condemnation  proceed- 
ings, and  such  an  appeal  brings  before  the  Su- 
preme Court  only  questions  of  the  amount  of 
damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Bmlnent  Domahi,  t  681.] 

2.  Same  —  Review  —  FOBM  of  Remedy— Con- 

nEMNATION    PbOCEEDINOS  —  SUFFICIKNCT  0» 

Petition. 

Where  a  county  asks  for  the  condemnation 
of  certnin  land  for  a  road,  and  a  demurrer  to 
the  petition  is  sustained,  plaintifl'i  remedy  Is  by 
certiorari,  and  not  by  appeal. 

[BA.  Note.— For  cases  in  point,  see  Cant  Difi 
ToL  18)  SSminent  Domain,  {  (io8.J 

Appeal  from    Superior   Court,    Whatcom 
County;   Jeremiah  Neterer,  Judge. 
Condemnation    proceedings    by    Whatoon 
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county  against  James  Yellowkanlm.  From 
a  judgment  dismissing  the  complaint  on  sus- 
taining a  demnrrer,  plaintiff  appeals.  Ap- 
peal dismissed. 

Virgil  Perlnger  and  George  LlTesey,  for 
api>ellant.  Hardin  &  Ilurlbut,  for  resiwud- 
ent. 

DUNBAR,  J.  The  appellant,  Whatcom 
county,  presented  to  the  superior  court  of 
that  county  its  petition,  praying  for  the  con- 
demnation of  certain  land  described  in  said 
I^etition,  said  land  being  private  property. 
Notice  In  condemnation  was  served,  and 
thereafter  respondent  appeared  and  demur- 
red to  the  appellant's  amended  petition.  The 
demurrer  was  sustained,  and,  the  appellant 
declining  further  to  plead,  the  court  dismiss- 
ed the  case  to  appellant's  costs.  From  such 
action  of  the  court,  this  appeal  is  taken. 

The  respondent  interposes  in  this  court  a 
motion  to  dismiss  the  appeal,  upon  the 
grounds  that  no  authority  for  appeal  sought 
to  be  taken  herein  exists,  and  that  the  court 
has  no  Jurisdiction  of  the  respondent  or  of 
the  subject-matter  of  this  action.  This  mo- 
tion must  be  sustained.  We  decided  in  West- 
ern American  Company  v.  St.  Ann  Com- 
IKiny,  22  Wash.  ir»8,  60  Pac.  158,  that  the  ap- 
peal in  condemnation  cases  brought  before 
this  court  only  the  propriety  and  justice  of 
the  amount  of  damages,  and  ttiat  no  ques* 
<:,.)  could  be  raised  upon  appeal  In  con- 
demnation proceedings  other  than  as  to  the 
amount  of  damages ;  that  the  general  statute 
in  relation  to  appeals  did  not  apply.  In 
that  case  the  contention  of  the  appellant  was 
that  the  laud  sought  to  be  condemned  was  at- 
tempted to  be  appropriated  for  a  private,  and 
not  a  public,  use ;  that  the  respondent  was 
not  authorized  by  its  charter  to  condemn  the 
right  of  way  or  exercise  the  right  of  eminent 
domain,  and  that  respondent  was  estoppe<l 
for  certain  reasons  from  claiming  the  rii;lit 
of  eminent  domain.  In  this  case  the  legal 
question  involved  Is  that  a  county  has  not 
power  to  condemn  under  the  laws  of  the 
state  of  Washington  providing  for  the  tak- 
ing of  private  property  for  public  use, 
through  the  right  of  eminent  domain;  that 
the  appellant  did  not  commence  the  action 
in  pursuance  of  any  procedure  theretofore 
had  in  the  establishment  of  a  public  high- 
way, and  therefore  was  not  endeavoring  to 
pursue  its  remedy  by  virtue  of  any  author- 
ity to  condemn  provided  for  in  the  laws  reg- 
ulating the  establishment  of  roads  or  public 
highways.  After  the  decision  of  the  case 
Just  above  referred  to,  the  Legislature  at- 
tempted to  make  provision  for  an  appeal 
which  would  bring  other  questions  before  the 
Supreme  Court,  which  law  is  found  in  Soss. 
TAWS  1001,  p.  21,S.  c.  102.  But  that  stat- 
ute was  held  invalid  in  State  ex  rel.  v.  Su- 
perior Court,  28  Wosh.  317.  68  Pac.  9.57,  92 
Am.  St.  Rep.  S.'Jl.  so  that  the  law  Is  in  eflfpct 
as  it  was  when  the  case  of  Western  Ameri- 


can Ciompany  ▼.  St.  Ann  Company,  supra,' 
was  decided.  This  decision  has  been  reaf- 
firmed many  times  by  this  court,  and  es- 
pecially In  State  ex  rel.  Padgett  v.  Superior 
Court,  89  Pac.  178,  where,  in  a  proceeding 
to  condemn,  a  demurrer  had  been  interposed 
to  the  petition,  which  was  overruled,  aud  a 
hearing  had  at  which  the  court  adjudged 
tlie  proposed  use  of  the  proi)erty  to  be  a  pub- 
lic use.  Relators  thereupon  applied  to  this 
court  for  a  writ  of  review  to  correct  the 
judgment  and  order  of  the  superior  court. 
This  application  was  opiwsed  by  the  respond- 
ents for  the  reason  that  the  relators  as  al- 
leged had  a  plain,  si)eedy,  and  adequate  rem- 
edy by  appeal.  The  court,  in  passing  upon 
that  objection,  said:  "With  reference  to  the 
first  objection,  it  is  provided  by  the  statute 
that  the  county  commissioners,  in  the  es- 
tablishment of  roads,  in  cases  where  the 
owner  of  the  land  does  not  accept  the  award 
the  county  makes  him,  shall  dlri>ct  proceed- 
ings to  procure  a  right  of  way  to  be  Insti- 
tuted In  the  superior  court  In  the  manner 
provided  by  law  for  the  taking  of  private 
proi)erty  for  public  use  under  the  statutes 
of  eminent  domain,  and,  of  course,  the  proce- 
dure provided  in  that  statute  governs  the 
proceedings  In  the  superior  court.  In  the 
case '  of  Western  American  Co.  v.  St.  Ann 
Co.,  22  Wash.  158,  60  Pac.  1.58,  we  held  that 
the  statute  of  appeals  relating  to  proceedings 
in  eminent  domain  permitted  an  appeal  only 
from  the  propriety  and  justice  of  tlie  amount 
of  damages  awarded,  and  did  not  permit  an 
appeal  from  the  order  of  condemnation.  In 
numerous  subsequent  cases  we  have  held 
that  this  order  could  be  reviewed  by  the  writ 
of  review,  and  to  so  review  it  has  become 
the  established  practice."  It  must  logically 
follow  that  if,  as  we  decided  In  the  St.  Ann 
Case,  the  appeal  brings  to  this  court  only  the 
propriety  and  justice  of  the  amount  of  dam- 
ages awarded,  it  would  not  bring  the  ques- 
tions which  were  raised  by  the  demurrer  in 
this  case. 

In  conformity  with  the  established  prac- 
tice of  this  court  in  this  character  of  cases, 
the  appellants  remedy  was  by  certiorari,  and 
the  motion  to  dismiss  the  appeal  will  be  sus- 
tained. 

HADLET,  C.  J.,  and  CROW  aud  RUD- 
KIN,  JJ.,  concur. 


STATE  V.  KEITH.  ■ 

(Supreme  Court  of  Washington.    Dee.  IH.  1007.1 

Adui-tebt— Elements   op   Offense— I'ersons 
Liable. 

Bnllinger's  Ann.  Codes  &  St.  ft  72.10.  defines 
adnltiry  as  "the  soxnal  intercourse  between  a 
married  person  and  one  who  is  not  siioh  mar- 
ried person's  husband  or  wife."  Section  7-31 
provides  that  every  person  convicted  of  adidtery 
shall^  be  imprisoned  not  exceeding  five  years. 
Section  7238  provides  that  every  man  or  woman, 
not  being  married  to  each  other,  lewdly  anil 
viciously    associating    and    cohabiting    together, 
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flball  be  imprisoned  in  the  county  jail  not  ex- 
ceeding Bix  montbg.  Defendant,  an  unmarried 
man,  was  living  with  the  wife  of  another.  Held. 
that  defendant,  though  unmarried,  was  guilty  of 
adultery,  and  not  only  of  the  misdemeanor  under 
section  Ti'JS,  since  it  is  clear  from  section  12iV> 
that  the  Legislature  intended  to  hold  each  of 
the  offending  parties  under  section  7231  equally 
piilty. 

[Ed.  Kote.— For  cases  in  point,  see  Cent  Dig. 
vol.  1.  Adultery,  §  2.] 

Appeal  from  Superior  Court,  Walla  Walla 
County;    Thos.  H.  Brents.  Judse. 

HoUls  W.  Keith  was  coiivk-tetl  of  adultery, 
and  he  appeals.    AtHrmwl. 

Cain  &  Hurspool,  for  api)ellant.  Otto  B. 
Rupp  and  Jolui  II.  McDonald,  for  the  State. 

ROOT.  J.  Appellant  was  convicted  of 
the  crime  of  livius  In  a  state  of  adultery, 
upon  an  infovnintion  drawn  under  section 
72;{1,  BalliURer's  Ann.  Codes  &  St.  From 
the  judgment,  lie  apiH?als. 

It  appears  that  ajipellant  at  the  time  of 
the  commission  of  the  alleged  offense  was  an 
iinmarrled  man,  and  that  the  woman  with 
whom  he  was  living  was  the  wife  of  an- 
other. It  is  contended  by  amiellunt  that  an 
unmarried  man  cannot  be  held  luulor  this 
section  of  the  statute,  which  reads  as  fol- 
lows: "Ever.v  person  who  lives  in  a  state 
of  adnlterj-.  iipon  conviction  thereof,  shall 
lie  punished  by  imprisonment  iu  the  state 
prison  not  exceeding  Ave  years."  It  Is  his 
contention  that  If  guilty  of  any  oflTense,  It  is 
that  provided  against  by  section  72.'J8,  Bal- 
linger's  Ann.  Codes  &  St.,  which  reads  as 
follows:  "If  any  man  or  wonnui,  not  being 
■married  to  eaeli  other,  lewdly  and  viciously 
3is8o<'iatP  and  cohabit  together,  ♦  »  • 
«>very  such  jjerson  shall  bo  punished  by  Im- 
prisonment in  the  county  Jail  not  exceeding 
six  months,  or  by  fine  not  excee<llng  J200." 
It  is  urged  in  his  behalf  that  only  the  mar- 
ried woman  could  be  held  under  the  statute 
under  which  be  is  here  prosecuted.  The  stat- 
ute does  nor  deftiic  the  offense  here  charged. 
Section  7230.  Bnllluger's  Ann.  Cmles  &  St., 
•defines  the  crime  of  adultery  as  follows: 
■'Adulter.v  is  tlic  sexual  Intercourse  lietweeu 
a  married  i>erson  and  one  who  is  not  such 
married  person's  husband  or  wife."  It  would 
seem  that  section  7231  must  be  read  In  the 
light  of  swtion  7230.  I'nder  the  common 
law.  adultery  was  not  an  iii(li<'table  offenao. 
In  civil  matters,  however,  the  C(unmon-law 
offense  was  understood  in  a  somewhat  dif- 
ferent sense  from  that  implied  by  the  canon 
or  civil  law.  In  this  conntrj-  the  decisions 
as  to  what  constitutes  adultery  have  not  lieen 
harmonious.  It  is  iirged,  and  there  is  much 
support  of  the  contention  both  in  the  English 
and  American  decisions,  that  the  gist  of  the 
offense  consists  In  the  adulteration,  or  possi- 
lile  adulteration,  of  the  Issue  of  the  woman's 
husband:  that,  by  reason  of  the  offense,  such 
husband  Is  likely  to  have  a  child  not  his  own 
imposed  Tipon  liini  for  supjiort  and  as  his 
lieir,   to  the  detriment  of   himsL-if  and  bis 


legitimate  lasne.  For  this  reason  many  of 
the  cases  bold  that  the  wife  only  could  be 
guilty  of  the  ofirense,  and  that  her  paramour 
would  be  guilty  only  of  lewd  and  illicit  co- 
habitation. In  some  states,  however,  under 
the  common  law  or  st.ntutes  somewhat  similar 
to  our  own,  both  offenders  have  been  held 
to  be  equally  guilty  of  adultery.  As  the  stat- 
utes In  the  various  states  differ  considerably 
from  onrs,  we  are  not  able  to  get  very  much 
assistance  from  the  large  number  of  decisions 
and  other  authorities  which  the  attorneys  for 
the  respective  parties  in  this  case  have  call- 
ed to  our  attention  in  their  briefs.  The  case 
presents  the  question  of  what  was  intended 
by  our  statutes.  Section  72.30  Is  couched  in 
very  plain  language,  and  it  would  seem  to  be 
too  plain  for  construction.  Giving  to  the  lan- 
guage its  ordinary  meaning.  It  indicates  that 
the  Legislature  Intended  each  of  the  offend- 
ing parties  to  be  held  equally  guilty  with  the 
other.  Upon  principle  It  is  difficult  to  con- 
ceive of  any  adequate  reason  why  they 
should  not  be  deemed  equall.v  guilty  of  the 
same  offense.  The  scandal  and  evil  conse- 
quences of  a  married  woman  and  a  man  not 
her  husband  living  and  cohabiting  together 
as  husband  and  wife  are  such  that  we  can 
see  no  sufficient  reason  why  the  Legislature 
should  say  that  the  woman  should  be  held 
guilty  of  a  felony,  but  the  man  only  of  a 
misdemeanor.  The  trial  court  evidently  took 
the  view  that  the  statute  applied  equally  to 
each,  and  we  believe  siich  conclusion  to  be 
correct. 
The  judgment  is  affirmed. 

HADLBY.  C.  J.,  and  RtfDKIK  DUN- 
BAR, and  CROW.  J.T..  concur.  MOUNT  and 
FULLERTON,  JJ.,  took  no  part 


STATE  T.  WISEMAN. 
(Supreme  Court  of  Washington.    Dec.  13.  1907.) 

Appeal  from  Superior  Court,  Beutou  Coun- 
ty;   W.  W.  Zeut,  Judge. 

Prosecution  against  W.  K.  Wiseman  for 
living  in  a  state  of  adultery.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  com- 
l)laint,  the  state  appeals.  Reversed  and  re- 
manded, with  instructions  to  ovti-rule  the 
demurrer  and  proceed  to  trial. 

J.  W.  Calllcotte,  for  appellant 

PER  CURL\M.  The  respondent  was  pros- 
ecuted upon  an  information  charging  him 
with  living  in  a  state  of  adultery.  A  demur- 
rer to  the  complaint  was  sustained,  on  the 
groimd  that  the  facts  did  not  constitute  the 
cause  of  action  sought  to  be  charged  under 
section  7231,  Ballinger's  Ann.  Codes  &  St, 
but  only  the  offense  charged  under  section 
7238  of  such  Code.    The  state  has  aiipealed. 

Its  brief  is  very  meager.  The  respondent 
has  filed  no  brief  whatever  herein,  and 
made  no  ai>pearauce.     As  near  as  we  can 


Digitized  by  VjOOQ  IC 


Wash.) 


TENNT  V.  CITT  OF  COLUMBIA. 


895 


gather  from  the  record,  the  lower  court  was 
of  the  opinion  that  respondent  conld  not  be 
convicted  of  this  offense,  but  only  of  that 
provided  against  by  section  7238,  Ballinger's 
Ann.  Codes  &  St.  "We  think  the  views  by  us 
expressed  in  State  v.  Keith  (Just  decided) 
92  Pac.  803,  are  conclusive  of  the  case  at  bar. 
Upon  that  authority  the  Judgment  of  the 
honorable  superior  court  herein  is  reversed, 
and  the  cause  remanded,  with  Instructions  to 
overrule  the  demurrer,  and  to  proceed  to 
trial  with  the  cause. 


DEAN  T.  CITT  OF  WAIiLA  WALLA  et  al. 
(Supreme  Court  of  Washington.    Dec.  12,  1907.) 

1.  MUNICIPAI.  COBPORATIONR  —  ISDEBTEONESS 
— CONSTITDTIONAr.   LlMITATTOS. 

City  bonds  payable  ont  of  the  revenue  of  a 
city  water  system  do  not  constitute  a  part  of 
the  general  indebtedness  of  the  cit.v,  within 
Const,  art.  8,  §  6,  providing  thnt  no  city  "shall 
become  indebted  in  any  manner"  over  a  certain 
amount. 

2.  Same— Additional  Indebtedness— Wateb 
Bonds. 

City  bonds  issued  for  the  purchaise  of  wa- 
terworlra,  and  payable  ont  of  the  general  fund, 
are  not  a  part  of  the  indebtedness  for  general 
municipal  purposes,  but  constitute  a  portion  of 
the  5  per  cent,  additional  indebtedness  allowed 
by  the  Constitution  for  water.  light,  and  sewer 
purposes,  although  the  city  at  the  time  of  their 
issue  had  not  reached  the  5  per  cent,  limit  of 
general  indebtedness. 

Appeal  from  Suijerlor  Court,  Walla  Walla 
County;  Tbos.  H.  Brents,  Judge. 

Action  by  Stanley  E.  Dean  against  the  city 
of  Walla  Walla  and  others  to  enjoin  the  Is- 
suance of  city  bonds.  From  a  Judgment  of 
dismissal,  plaintiff  appeals.    Affirmed. 

Dunphy,  Evans  &  Garrecht,  for  appellant. 
Oscar  Cain  and  J.  C.  Hnrspool,  for  respond- 
ents. 

ROOT,  J.  The  city  of  Walla  Walla  au- 
thorized the  Issuance  of  municipal  bonds  In 
the  sum  of  $100,000.  for  the  purpose  of  erect- 
ing a  city  hall  and  fire  station.  The  plaintiff 
instituted  this  proceeding  to  enjoin  the  is- 
suance of  said  bonds  upon  the  ground  that 
the  city  was  indebted  in  a  sum  in  excess 
of  5  per  cent,  of  the  taxable  property,  as 
shown  by  the  last  municipal  assessment. 
From  a  Judgment  of  dismissal,  plaintiff  ap- 
peals. 

The  record  presents  two  questions.  It  ap- 
pears that  the  city  has  outstanding  certain 
bonds  that  are  made  payable  out  of  the  reve- 
nues of  the  water  system.  Appellant  con- 
tends that  the  amount  of  these  bonds  should 
be  taken  Into  consideration  in  determining 
whetlier  or  not  the  general  Indebtedness  ex- 
ceeds the  5  per  cent,  limitation  prescribed 
by  section  6,  art.  8,  of  the  state  Constitu- 
tion. Respondents  maintain  that  these  bonds 
do  not  constitute  a  part  of  the  general  in- 
debtedness of  the  municipality.  We  think 
this  contention  must  be  upheld  under  the 
authority  of  former  decisions  of  this  court 


Winston  ▼.  Spokane,  12  Wash.  524,  41  Pac. 
888;  Kenyon  v.  Spokane,  17  Wash.  67,  48 
Pac.  783;  Faulkner  v.  Seattle,  19  Wash.  320. 
53  Pac.  365;  Baker  v.  Seattle,  2  Wash.  576, 
27  Pac.  462;  Fogg  v.  Hoqulam,  23  Wash. 
340,  63  Pac.  234;  German  American  Bank 
v.  Spokane.  17  Wash.  315,  47  Pac.  1103.  49 
Pac.  542,  38  L.  R.  A.  259;  State  ex  rel.  At- 
torney General  v.  McGraw,  13  Wash.  311, 
43  Pac.  176. 

Another  contention  of  appellant  la  that 
bonds  In  the  sum  of  $133,000  heretofore  Is- 
sued for  the  purchase  of  waterworks,  and 
payable  out  of  the  general  fimd,  must  be 
considered  as  a  part  of  the  indebtedness 
for  general  municipal  purposes,  and  not  as 
a  portion  of  the  5  per  cent,  additional  in- 
debtedness allowed  by  the  Constitution  for 
water,  light,  and  sewer  purposes — that  the 
city  could  only  Incur  obligations  to  be  deem- 
ed a  portion  of  the  5  per  cent,  additional  In- 
debtedness, after  it  had  reached  the  5  per 
cent,  limit  of  general  Indebtedness.  The  for- 
mer holdings  of  this  court  have  pronounced 
against  this  contention.  Austin  v.  Seattle,  2 
Wash.  667,  27  Pac.  557;  Petros  v.  Vancouver. 
13  Wash.  423,  43  Pac.  361. 

Under  the  view  we  entertain  of  the  out- 
standing bonds  mentioned,  the  indebtedness 
of  the  city  would  permit  the  issuance  of  the 
bonds  now  sought  to  be  enjoined  without  ex- 
ceeding the  constitutional  limitation.  We 
perceive  no  reason  why  they  may  not  be 
legally  Issued. 

The  Judgment  of  the  superior  court  Is 
therefore  affirmed. 

HADLEY,  C.  J.,  and  FUL.LERTON,  RUD- 
KIN.  MOUNT,  CROW,  and  DUNBAR,  JJ.. 
concur. 


TEXNT  et  ui,  v.  CITY  OF  COLUMBIA  et  al. 
(Supreme  Court  of  Washington.    Dec.  20,  1907.> 

1.  Cebtiobabi— Review  of  Legislative  Acts. 

While  a  writ  of  certiorari  may  issue  to  re- 
view judicial  action  when  there  is  no  remedy  by 
appeal,  it  will  not  issue  to  review  mere  legisla- 
tive acts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  {  36.] 

2.  Same— MUNICIPAL  Ordinancks. 

The  passage  of  a  city  ordinance  granting  a 
franchise  to  a  public  service  corporation  involven 
legislative  action  only,  and  such  action  ciinnot 
be  reviewed  by  a  writ  of  certiorari. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Certiorari,  $  30.] 

Appeal  from  Sui)erlor  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Petition  by  I.«wls  E.  Tenny  and  wife  for  a 
writ  of  certiorari  to  review  the  action  of  the 
city  council  of  the  city  of  Columbia  In  pass- 
ing an  ordinance  granting  a  franchise  to  <-uu- 
struct  a  street  car  line.  The  city  and  others 
were  made  parties  defendant.  From  a  Judg- 
ment dismissing  the  proceedings,  relators  ap- 
peal.  Affirmed.  t 
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J.  R.  Poland  and  J.  C.  Wliitlock,  for  appel- 
lants. Walker  &  Munn,  for  respondent  Seat- 
tle Electric  Co. 

CROW,  J.  On  March  18,  1907,  the  council 
of  Columbia,  a  city  of  the  third  class  in  King 
county,  Wash.,  passed  an  ordinance  granting 
to  the  Seattle  Electric  Company,  a  corpora- 
tion, a  franchise  to  construct,  maintain,  and 
operate  a  street  car  line  over  and  upon  cer- 
tain streets  and  highways.  Lewis  E.  Tenny 
and  Carrie  B.  Tenny,  his  wife,  the  relators 
and  appellants  herein,  were  then,  and  stiH  are, 
ownere  of  block  80,  Maynard's  Lake  Wash- 
ington addition  to  the  city  of  Seattle,  now 
within  the  corporate  limits  of  the  city  of  Co- 
lumbia. Many  years  ago  a  public  county 
road,  known  as  "Road  No.  100,"  extended 
diagonally  across  the  tract  of  land  which  has 
since  been  platted  as  block  89.  Relators  al- 
lege that  this  road  was  long  since  abandoned; 
that  it  has  ceased  to  exist;  that  the  portion 
of  block  89  formerly  occupied  thereby  is  their 
private  property  subject  to  no  public  rights 
or  easements;  that  tlie  council  of  the  city  of 
Columbia,  assuming  that  the  road  is  still  a 
highway,  have  in  the  ordinance  above  men- 
tioned, attempted  to  grant  a  franchise  and 
right  of  way  to  the  Seattle  Electric  Company 
along  the  line  of  the  abandoned  public  road 
and  over  their  private  property;  and  that  the 
Seattle  Electric  Company  is  about  to  enter 
upon  and  occupy  the  same.  After  the  pas- 
sage of  the  ordinance,  the  relators  applied  to 
the  superior  court  of  King  county,  for  a  writ 
of  certiorari  to  review  the  action  of  the  city 
council  in  passing  tlie  ordinance,  and  in  tlieir 
petition  have  made  the  city  of  Columbia,  its 
mayor  and  clerk,  the  individual  members  of 
the  city  council,  and  the  Seattle  Electric  Com- 
pany, a  corporation,  parties  defendant.  Upon 
notice  a  writ  of  review  was  issued,  to  which 
the  municipal  authorities  made  return  by 
affidavit,  alleging  their  several  capacities  as 
officers  of  the  city  of  Columbia,  and  further 
alleging  that  on  May  2,  1907,  the  city  of  Co- 
lumbia was  anne.xed  to  the  city  of  Seattle 
and  ceased  to  be  a  separate  cori)oration:  that 
by  such  annexation  their  terms  as  officers 
had  expired;  that  at  no  time  since  have  any 
of  them  been  custodians  of  any  official  rec- 
ords of  the  proce«'dings  of  the  municipality, 
l)nt  that  tlie  same  have  passed  into  the  custo- 
dy and  control  of  officers  of  the  city  of  Seat- 
tle. At  the  final  hearing,  the  respondents  at- 
tacked the  jurisdiction  of  tlie  trial  court,  by 
motion  to  quash  the  writ  of  review  thereto- 
fore issued,  and  to  dismiss  the  prooee<llng. 
Tliereuiion  the  relators  made  an  application 
for  leave  to  amend  their  i)etition  by  making 
the  city  of  Seattle  a  party  defendant,  and 
move<l  for  an  alias  writ  of  certiorari  against 
said  city  of  Seattle  and  its  clerk.  This  ap- 
plication being  denied,  the  motion  of  the  re- 
spondents was  snstainetl,  and,  the  proceeding 
being  finally  dismissed,  the  relators  have  ap- 
pealed. 


The  appellants  contend  that  the  trial  court 
erred  (1)  in  refusing  to  make  the  city  of  Seat- 
tle and  Its  clerk  parties  defendant,  and  (2)  In 
quashing  the  writ  of  review  and  dismissing 
this  proceeiling.  They  further  contend  that 
they  have  no  adequate  remedy  at  law  or  by  ap- 
peal, that  the  council  of  the  city  of  Colombia 
In  passing  the  ordinance  exercised  judicial 
functions,  that  they  exercised  such  judicial 
functions  erroneously  to  the  detriment  of  ap- 
pellants* rights,  and  that  they  exceeded  their 
powers  and  jurisdiction  in  attempting  to 
grant  a  franchise  over  county  road  No.  169, 
and  especially  over  block  89.  The  respond- 
ents insist  that  the  trial  court  had  no  Juris- 
diction to  review  the  action  of  the  municipal 
authorities  of  the  city  of  Columbia  by  a  writ 
of  certiorari,  as  the  city  council  In  passing 
the  ordinance  were  performing  a  legislative 
act,  and  not  a  judicial  one,  as  contended  by 
appellants.  Appellants  have  mistaken  their 
remedy.  While  a  writ  of  certiorari  may  Is- 
sue to  review  judicial  action  when  there  is 
no  remedy  by  appeal,  it  will  not  Issue  to  re- 
view mere  legislative  acts.  The  appellants, 
however,  for  the  purpose  of  maintaining  their 
right  to  the  writ.  Insist  that  the  action  of  the 
council  of  the  city  of  Columbia,  being  an  ex- 
ercise of  discretion,  was  judicial.  In  sub- 
stance, they  admit  that,  If  the  granting  of 
the  franchise  was  a  legislative  act,  they  are 
not  pursuing  the  proper  remedy.  The  pas- 
sage of  an  ordinance  by  a  city  council  grant- 
ing a  franchise  to  a  public  service  corpora- 
tion Involves  legislative  action  only.  8c-hwede 
V.  Hemrlch  Bros.  Brewing  Co.,  29  Wash.  21, 
60  Pac.  .W2;  Hindman  r.  Boyd,  42  Wash.  17, 
84  Pac.  609;  27  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  pp.  14.  1.5;  McQiilllin  on  Miraicipal  Ordi- 
nances, §  5G9;  Nellis  on  Street  Surface  Rail- 
roads, §  4.  Such  legislative  action  cannot  be 
reviewed  by  a  writ  of  certiorari.  6  Cyc.  753; 
Spelling  on  Injunctions  and  Other  Extraordi- 
nary Remedies  (2d  Ed.)  $  1899a;  In  re  Wil- 
son, .-$2  Minn.  145.  19  N.  W.  723 ;  Spring  Val- 
ley W.  W.  V.  Bryant,  .52  Cal.  132:  People  v. 
Supervisors  of  St.  Lawrence  Co.,  25  Hun  (N. 
T.)  131;  Whittaker  v.  Village  of  Venice.  150 
III.  10.J.  37  N.  E.  240. 

If  there  is  no  legal  highway  over  appel- 
lants' land,  a  fact  which  cannot  be  adjudi- 
cated in  this  proceeding,  the  city  of  Columbia 
had  no  authority  to  grant  the  franchise  over 
the  same,  and  the  attempted  grant  would  be 
void.  Appellants,  however,  would  be  entitled 
to  protect  all  their  rights  by  proper  judicial 
action  or  proceedings,  should  the  Seattle  Elec- 
tric Company  at  any  time  hereafter  enter  up- 
on their  property  for  the  purpose  of  using  the 
alleged  franchise  granted.  The  trial  court 
had  no  authority  to  review  by  a  writ  of  cer- 
tiorari the  legislative  action  of  the  city  coun- 
cil. 

The  judgment  Is  affirmed 

HADLEY.  C.  J.,  and  MOUNT  and  FUL- 
LEUTON,  JJ.,  concur. 
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OLSON  V.  HUMBIRD  LUMBEE  CO..  Limited.  | 
(Supreme  Court  of  Washington.    Dec.  20,  1907.) 

1.  Masteb  and  Sebvant— Masteb's  Liabil- 
ity FOB   INJUBIES  TO   SEBVAKTS— DEFECTIVE 

Machinebt. 

In  an  action  for  personal  injuries  sustained 
througli  a  defect  in  a  log  deck  upon  whicii  a 
steam  kicker  operated,  evidence  examined,  and 
held  to  sliow  that  plaintiCF  was  injured  to  some 
extent  by  the  defective  condition  of  the  bed  of 
the  log  deck,  and  not  solely  through  a  fellow 
servant's  negligence  in  operating  the  kicker. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  34,  Master  and  Servant,  §§  978-980.] 

2.  Appeal— Review  —  Discretion  of  Loweb 
CouBT— New  Tbial. 

In  an  action  for  an  injury  to  plaintiff's  foot 
sustained  by  being  caught  in  a  hole  in  a  log 
deck,  and  by  the  operation  of  a  steam  kicker 
while  attempting  to  extricate  the  foot,  where 
the  complaint,  while  alleging  the  defective  con- 
dition of  the  log  deck,  charged  the  foreman's 
operation  of  the  steam  kicker  as  the  particular 
act  of  negligence  causing  the  injury,  but  where 
the  evidence  made  out  a  prima  facie  case  against 
defendant  for  failure  to  furnish  plaintiff  a  rea- 
sonably safe  place  in  which  to  work,  in  that  the 
log  deck  was  defective,  the  court  granting  plain- 
tiff a  new  trial  on  that  account  is  not  subject 
to  review  where  no  abuse  of  judicial  discretion 
is  shown,  since,  in  the  exercise  of  a  sound  dis- 
cretion, the  court  might  have  permitted  the  com- 
plaint to  be  amended  to  conform  to  the  facts 
proved,  and  it  makes  no  difference  that  such 
discretion  was  exercised  on  the  application  for  a 
new  trial. 

AxH>eal  from  Superior  Court,  Spokaue 
County;  Miles  Poindexter,  Judge. 

Action  by  Carl  Olson  against  the  Humblrd 
Lumber  Company.  There  was  a  judgment 
for  defendant ;  and,  from  an  order  granting  a 
new  trial,  defendant  appeals.    Affirmed. 

E.  C.  Macdonald  and  Donald  F.  Kizer,  for 
appellant.  B.  M.  Branford  and  Joseph  M(n 
Carthy,  for  respondent 

RUDKIN,  J.  At  the  time  of  the  Injury 
complained  of  in  this  action  the  defendant 
owned  and  operated  a  sawmill  at  Sand  Point, 
Idaho.  The  mill  was  built  on  the  bank  or 
shore  of  Lake  Pond  O'Reille,  and  the  logs 
were  brought  into  the  mill  from  the  lake 
over  a  logway.  After  the  logs  reached  the 
mill  or  log  deck,  they  were  rolled  from  the 
logway  by  means  of  an  appliance  known  as 
a  "steam  kicker."  The  kicker  consisted  of 
several  iron  bars  about  four  feet  in  length, 
situated  a  few  feet  apart  along  the  log  deck. 
One  end  of  the  bars  was  attached  to  the 
machinery  beneath  the  deck,  and  the  other 
end  extended  through  the  floor  of  the  deck 
to  the  edge  of  the  logway.  The  kicker  was 
propelled  by  steam  by  means  of  levers  locat- 
ed near  the  end  of  the  log  deck,  and,  when  set 
In  motion,  moved  with  great  force  and  veloc- 
ity. The  iron  bars  referred  to  were  about  1 
Inch  thick  and  4  inches  wide,  and  worked 
through  Blots  In  the  floor  in  the  log  deck 
from  1%  to  2  inches  in  width.  Some  con- 
siderable time  before  the  accident  complained 
of  one  of  these  bars  was  bent,  and,  in  work- 
ing back  and  forth  through  the  slot  In  the 
floor,  had  worn  a  hole  In  the  log  deck  large 
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enough  to  admit  a  person's  foot  On  the 
2d  day  of  June,  1905,  the  plaintiff  was  in 
the  employ  of  the  defendant  In  its  mill  as 
an  assistant  to  the  edgerman.  About  10 
o'clock  that  night  he  was  called  to  the  log 
deck  by  the  foreman  of  the  mill  to  assist  in 
rolling  from  the  logway  an  unusually  large 
log,  which  the  steam  kicker  was  not  power- 
ful enough  to  move.  About  a  dozen  other 
employes  assisted  in  this  work.  As  the  log 
moved  from  the  logway,  the  plaintiff  stepped 
Into  the  hole  in  the  floor  or  bed  of  the  log 
deck  caused  by  the  bent  arm  of  the  kicker 
as  above  described,  and  became  fast  between 
the  kicker  arm  and  the  floor,  so  that  ue 
could  not  extricate  himself.  He  thus  de- 
scribes the  manner  In  which  he  received  bis 
injury:  "I  just  started  and  lifted  at  the 
same  time  the  log  started,  and  then  I  tried 
to  get  my  cant  hook  loose  from  the  log;  but 
could  not  hardly  do  it  At  the  same  time 
I  tried  to  do  that  I  took  a  step  ahead,  and 
just  slipped  down  in  a  hole  In  the  floor  there 
on  the  side  of  the  kicker.  I  tried  to  pull  my 
foot  up,  but  could  not  do  It  It  was  in  so  tight 
in  there.  The  kicker  came  back  and  tighten- 
ed up.  Q.  Did  you  fall  down  or  stand  up? 
A.  Just  held  over  to  the  side,  and  fall  on  my 
arms.  Q.  You  fell  over  on  your  arms?  A. 
Tes,  sir.  Q.  Did  it  imin  you  any  at  that  time? 
A.  Yes,  sir;  it  pained  me  awftilly.  Q.  Just 
tell  the  Jury  what  was  done  next  If  you  re- 
member. A.  'Well,  the  next  to  do  was  some- 
body chopped  out  the  floor  a  little  there,  and 
they  were  going  kind  of  slow,  so  that  after 
that  he  freferrlng  to  the  foreman  of  the  mill] 
started  and  used  that  steam  feeder  and  the 
kickers  came  up  and  down  again  in  full  mo- 
tion, and  he  used  the  kicker  twice,  and  the 
foot  is  standing  down  In  the  hole.  After  he 
used  it  twice,  I  tried  to  pull  out  and  some- 
body helped  me,  but  we  could  not  get  it,  and 
I  noticed  the  bone  was  broken  in  the  leg,  be- 
cause I  tried  to  pull  it,  and  I  could  twist  it 
around  In  all  directions.  He  raised  the  kick- 
er once  more,  and  a  few  men  were  pulling 
my  leg  and  the  foot  comes  out  with  the 
kicker."  While  the  complaint  alleged  the 
defective  condition  of  the  log  deck,  the  par- 
ticular act  of  negligence  which  caused  the 
injury  according  to  the  allegations  of  the 
complaint  w^as  the  act  of  the  defendant's  fore- 
man in  operating  the  steam  kicker  for  the 
purjwse  of  releasing  the  plaintiff's  foot  from 
the  hole  in  the  log  deck.  Among  other  de- 
fenses interposed  the  defendant  averred  that 
the  negligent  act  complained  of  was  the  act 
of  a  fellow  servant  under  the  laws  of  the 
state  of  Idaho,  which  were  specially  pleaded 
in  the  answer.  At  the  close  of  the  plaintiff's 
testimony,  the  defendant  moved  to  discharge 
the  Jury  and  direct  a  judgment  in  its  favor, 
for  the  reason  that  it  appeared  from  all  the 
testimony  that  the  negligent  act  charged  In 
the  complaint  was  the  act  of  a  fellow  servant. 
The  plaintiff,  on  the  other  hand,  asked  leave 
to  amend  his  complaint  to  conform  to  the 
testimony  received  at  the  trial  tending  to 
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show  that  the  Injury  was  caused  by  a  defect 
In  the  bed  of  the  log  deck,  and  not  by  the  act 
of  the  foreman.  Blake.  After  expressing 
some  doubt  as  to  the  right  of  the  plaintiff 
to  amend,  the  court  said :  "I  will  discharge 
the  jury,  and  give  you  an  opportunity  to  pre- 
sent that  iwrtlon  of  the  CTldenee,  and  I  will 
consider  your  application  to  amend,  and  it 
will  depend  to  some  extent  as  to  what  the 
testimony  In  the  case  is  upon  the  subject,  so  I 
will  make  the  order  to  discbarge  the  Jury  and 
take  your  application  to  amend  under  advise- 
ment." Judgment  was  thereupon  entered  in 
favor  of  the  defendant,  but  upon  motion  ot 
the  plaintiff  the  court  thereafter  granted  a  new 
trial.  From  the  latter  order,  the  defendant 
has  appealed. 

In  supiwrt  of  its  api)eal,  the  appellant  con- 
tends that  the  only  act  of  negligence  alleged 
or  proved  was  the  negligence  of  the  foreman 
of  the  mill  In  operating  the  steam  kicker  for 
the  purpose  of  releasing  the  respondent's 
foot  and  that  such  act  was  the  act  of  a  fel- 
low servant  for  which  the  appellant  is  not 
liable.  The  record  does  not  sustain  this  con- 
tention. It  clearly  appears  from  the  testi- 
mony of  the  respondent  as  quoted  above,  and 
from  other  testimony  in  the  case,  that  the 
respondent  was  injured  to  some  extent  at 
least  by  reason  of  the  defective  condition  of 
the  bed  of  the  log  deck  before  the  foreman 
took  charge  of  or  operated  the  steam  kicker 
at  all.  Indeed,  it  may  w^ell  be  doubted  wheth- 
er there  was  any  testimony  tending  to  show 
that  the  respondent's  Injury  was  even  aug- 
mented by  the  act  of  the  foreman  while  at- 
tempting bis  release.  The  appellant's  case, 
would,  therefore,  be  Just  as  strong  If  based 
on  the  theory  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  foreman  as  ui)on 
the  theory  that  he  was  a  fellow  servant.  It 
clearly  appears,  however,  that  the  testimony 
on  the  part  of  the  resjKjndent  made  out  a 
prima  facie  case  against  the  appellant  for 
failure  to  furnish  a  reasonably  safe  place  for 
Its  servants  In  the  performance  of  tholr  du- 
ties. Whether  such  negligence  was  sufliclent- 
ly  pleaded  we  need  not  Inquire,  becau.^e  In  the 
exercise  of  a  sound  discretion  the  court  might 
well  have  permitted  the  complaint  to  be 
amended  to  conform  to  the  facts  proved,  on 
such  terms  as  It  deemed  Just,  and  whether 
that  discretion  was  exercised  at  the  time  the 
application  was  made,  or  on  the  application 
for  a  new  trial,  the  ruling  of  the  court  Is  not 
subject  to  review  here,  unless  an  abuse  of 
sound  Judicial  discretion  is  made  manifest, 
and  no  such  showing  is  made  or  attenii>ted. 
Inasmuch  as  the  new  trial  was  fully  warrant- 
ed on  the  ground  above  Indicated,  we  do  not 
deem  It  neces.sary  to  decide  what  the  fellow 
servant  law  of  our  sister  state  of  Idaho  Is  or 
its  application  to  the  facts  here  presented. 

The  order  granting  a  new  trial  is  therefore 
affirmed. 

HADLEY.    C.    J.,    and    Ft'LLERTON, 
CHOW,  DUNBAR,  and  MOUNT,  JJ.,  concur. 


STATE  ex  rel.  TATUM  et  a!,  v.  FITZ- 

HENRT,  Clerk  of  Superior  Court. 

(Supreme  Court  of  Washington.     Dpc.  20, 1907.) 

Mandamus— Application— Clebks  of  Covbt 
—Garnishment. 

An  application  for  raandamns  by  plaintiff 
in  garnisbnipnt  to  compel  the  clerk  of  court  to 
pay  over  money  paid  to  such  clerk  by  the  gar- 
nishee defendant  by  virtue  of  Ballinger's  Ann. 
Codes  &  St.  S  5403,  providing  for  such  payment, 
fails  to  state  a  cause  of  action  where  it  is  not 
alleged  that  Judgment  has  been  rendered  in  the 
main  suit ;  the  statute  further  providing  that, 
in  ca.se  judgment  has  not  been  rendered  against 
the  defendant  at  the  time  execution  shall  be  re- 
turned, the  clerk  shall  hold  the  money  so  paid 
in  until  judgment  be  entered  in  the  action  be- 
tween the  plaintiff  and  the  defendant. 

Api)eal  from  Superior  Court,  Clallam  Coun- 
ty ;   Lester  Still,  Judge. 

Application  for  mandamus  by  the  state  of 
Washington,  on  the  relation  of  H.  L.  Tatum 
and  others,  against  E.  A.  Fitzhenry.  clerk  of 
superior  court.  From  a  Judgment  denying  the 
application,  petitioners   appeal.     Affirmed. 

Shank  &  Smith,  for  apiiellants.  Trumbull 
&  Trumbull,  for  respondent. 

Rl'I>KIN,  J.  This  Is  an  api>eal  from  a 
Judgment  denying  an  application  for  a  writ 
of  mandate.  The  application  for  the  writ  set 
forth  substantially  the  following  facts:  That 
on  the  2l8t  day  of  October,  1904,  in  a  cer- 
tain action  then  pending  in  the  superior  court 
of  Clallam  county,  wherein  the  appellants 
herein  were  plaintiffs  and  W.  A.  Gelst  and 
others  were  defendants,  and  the  Niagara  Fire 
Insurance  Company  of  the  city  of  New  York 
and  the  Ijondon  Assurance  Corporation  were 
garnishee  defendants.  Judgment  was  given 
and  entered  In  favor  of  said  plaintiffs  and 
against  said  garnishee  defendants  in  the  smu 
of  $1,150,  with  Interest  and  costs  of  suit; 
that  said  Judgment  was  thereafter  affirmed  by 
this  court ;  that  on  the  3d  day  of  December. 
1006,  the  garnishee  defendants  satisfied  said 
Judgment  by  paying  the  full  amount  thereof 
to  the  respondent  clerk ;  that  the  appellants 
have  made  demand  on  said  clerk  for  the 
money  so  paid  in :  and  that  such  demand  has 
not  been  compiled  with.  That  the  demurrer 
to  this  application  was  properly  sustained 
seems  to  us  too  apparent  to  admit  of  argu- 
ment. Section  5403,  Ballinger's  Ann.  Codes  & 
St.,  provides  what  disposition  shall  be  made 
of  moneys  paid  in  by  or  collected  from  a 
garnishee.  That  section  is  as  follows:  "Ex- 
ecution may  be  issued  on  the  Judgment 
against  tlie  garnishee  herein  provided  for  in 
like  manner  as  upon  any  other  Judgment. 
The  amount  made  upon  any  such  execution 
shall  be  paid  by  the  officer  executing  the 
same  to  the  clerk  of  the  superior  court  from 
which  such  execution  was  issued;  and  in 
cases  where  Judgment  has  been  rendered 
against  the  defendant  the  amount  made  on 
the  execution  shall  be  applied  to  the  satis- 
faction of  the  Judgment,  Interest  and  costs 
against  the  defendant.  In  case  Judgment  has 
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net  been  rendered  agahist  tbe  defendant  at 
the  time  execution  issued  against  ttie  gar- 
nishee Is  returned,  any  amount  made  on  said 
execution  shall  be  paid  to  tbe  cierlE  of  the 
court  from  which  such  execution  issued  who 
shall  retain  the  same  until  Judgment  be  ren- 
dered in  the  action  l>etween  tbe  plaintiff  and 
defendant.  In  case  judRmeut  be  rendered 
therein  in  favor  of  the  piaintifr  the  amount 
made  on  the  execution  agaiust  tbe  garnishee 
shall  be  applied  to  the  satisfaction  of  such 
Judgment  aud  the  surplus,  if  any  there  be, 
shall  be  paid  to  the  defendant.  In  case  Judg- 
ment be  rendered  in  such  action  in  favor  of 
the  defendant,  the  amount  made  on  said  ex- 
ecution against  the  garnishee  shall  be  paid 
to  tbe  defendant."  The  application  in  this 
case  failed  to  show  that  the  appellants  bad 
recovered  Judgment  against  tbe  defendants 
in  tbe  princii)al  action,  and  their  right  to 
demand  or  receive  from  the  clerk  the  money 
paid  in  by  tbe  garnishees  was  dependent  upon 
that  judgment,  and  not  upon  tbe  Judgment 
against  tbe  garnishees.  The  latter  inures  to 
the  benefit  of  the  successful  party  in  the 
principal  action.  An  application  of  this  kind 
therefore  falls  to  state  a  cause  of  action,  un- 
less It  shows  that  tbe  plaintiff  In  tbe  prin- 
cipal action  has  recovered  Judgment  against 
tbe  defendant  in  tbe  principal  action  aud  the 
amount  thereof. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

HADLEY,  C.  J.,   and  DUNBAR,  CROW, 
MOUNT,  and  FULLERTON,  JJ.,  concur. 


STATE  V.  JONAS. 
(Supreme  Court  of  Washington.    Deo.  20. 1007.) 

Rape— EVIDEXCE— TORBOBORATION. 

I^ws  1907,  p.  3?W».  c.  170,  requiring  for  a 
conviction  for  rape  that  the  testimony  of  the 
female  be  corrolxjratMl  "by  sucli  other  pvirlence 
as  tends  to  convict  defendant  of  tlie  commission 
of  the  offence,"  Is  satisfied  by  testimony  thiit  de- 
fendant advised  his  wife  to  induce  the  prosecut- 
ing witness  to  leave  the  state,  and  by  his  sdniis- 
sions  to  having  often  talcen  liberties  with  the 
person  of  such  witness,  aud  to  liaving  commit- 
ted acts  whicii  would,  thonjrh  evidently  not  so 
understood  by  him,  constitute  rape;  the  ndinis- 
sions.  while  not  expressly  referring  to  the  par- 
ticular act  on  which  the  state  relied  for  a  con- 
viction, not  having  in  terms  excluded  that  act. 
[Ed.  Note. — For  eases  in  point,  see  Cent.  Dig. 
vol.  41,  Rape,  ii  Si.  84.] 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty:   Ralph  Kauffiuau,  Judge. 

John  F.  Jonas  appeals  from  a  conviction. 
Affirmed. 

Maurice  A.  Langliome  aud  John  H.  Mc- 
Danlels.  for  appellant.  C.  R.  Hovey  and  11. 
W.  Hale,  for  the  State. 

RUDKIN,  J.  The  defendant  was  convicted 
of  the  crime  of  rape,  and  prosecutes  this  ap- 
peal from  tbe  Judgment  and  sentence  of  tbe 
court 


Insufficiency  of  tbe  evidence  to  Justify  the 
verdict  is  the  only  error  assigned.  The  ap- 
pellant contends  that  the  testimony  of  tbe 
female  rajjcd  was  not  corroborated,  as  re- 
quired by  tiie  act  of  March  13,  1907  (Laws 
1907,  p.  39(>,  c.  170).  That  act  provides  as 
follows :  "No  conviction  shall  be  had  for  the 
offense  of  rape  or  seduction  in  this  state 
upon  the  testimony  of  the  female  rai)ed  or 
.seduced,  unless  it  is  corroborated  by  such 
other  evidence  as  tends  to  convict  tlie  de- 
fendant of  tbe  commission  of  the  offense." 
The  complaining  witness,  on  direct  and  cross 
examination,  testified  to  numerous  acts  com- 
mitted by  the  appellant,  running  over  a  peri- 
od of  two  or  three  years,  any  of  which  would 
constitute  the  offense  charged  in  the  infor- 
mation ;  but  at  tbe  close  of  tbe  state's  case 
the  court  required  the  prosecution  to  elect 
upon  which  of  these  several  acts  it  would 
rely  for  a  conviction.  The  prose<'utIon  there- 
upon elected  to  rely  upon  a  certain  act  com- 
mitted at  tbe  Section  House  at  Thorpe  on  the 
18th  day  of  December,  lOOC.  The  following 
testimony  is  found  in  the  record  tending  to 
corroborate  the  testimony  of  the  female  rap- 
ed: (1)  Testimony  as  to  the  circumstances 
and  conditions  surrounding  the  parties  at 
the  Section  IIou.se  on  the  night  of  December 
18th,  and  at  other  times  when  like  offenses 
are  alleged  to  have  been  committed.  (2) 
Testimony  of  the  physician  who  made  a  phy- 
sical examination  of  the  complaining  witness 
to  the  effect  that  she  had  had  intercourse 
with  some  person  or  persons  extending  over 
a  considerable  period  of  time.  (3)  Testimony 
as  to  prior  acts.  (4)  Testimony  that  the  ap- 
pellant dictated  a  letter  to  bis  wife  advising 
lier  to  induce  the  prosecuting  witness  to 
leave  the  state.  (■">)  Testimony  as  to  admis- 
sions or  confessions  made  by  tbe  appellant. 
It  is  probably  true,  as  contended  by  the  ap- 
pellant, that  some  of  the  testimony  above  al- 
luded to.  while  generally  referred  to  as  cor- 
roborative In  this  class  of  cases,  is  not  such 
within  tbe  meaning  of  this  statute,  or  at 
least  is  not  sufficient  corroboration.  It  has 
often  been  held  that  mere  proof  of  acquaint- 
ance and  opportunity  will  not  satisfy  the  re- 
<iulrcinents  of  such  a  law.  The  testimony  of 
tlie  i»hyslclan  tended  In  no  way  to  connect 
the  appellant  with  the  crime  charged,  and 
perhaps  would  not  be  sufficient  corroboration 
under  ordinary  circumstances.  The  injured 
female  cannot  corroborate  herself,  and  there- 
fore her  uncorroborated  testimony  as  to  otli- 
er  acts  of  intercourse  does  not  tend  to  cor- 
roborate her  as  to  tbe  particular  act  charg- 
ed, within  the  meaning  of  the  law.  But  we 
think  that  the  testimony  tending  to  sliow 
that  tbe  appellant  advised  his  wife  to  Induce 
tbe  prosecuting  witness  to  leave  the  state, 
and  bis  admissions  or  confessions  that  he 
bad  often  taken  liberties  with  the  person  of 
the  complaining  witness,  and  had  committed 
acts  which  would  constitute  the  crime  of 
rape,  though  evidently  not  so  understood  by 
him,  was  amply  sufficient  to  satisfy  the  re- 
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qnlranents  of  the  statute.  State  ▼.  Roller,  30 
Wash.  692,  71  Pac.  718;  State  t.  Wood.  33 
Wash.  292,  74  Pac.  380;  State  y.  Fetterly, 
t3  Wash.  602,  74  Pac.  810 ;   State  t.  Marking, 

96  Ind.  464,  48  Am.  Rep.  733;  Cralkshank  r. 
Gordon,  118  N.  T.  178,  23  N,  B.  457 ;  Oar- 
pwiter  T.  WUlcy,  65  Vt  168,  26  Atl.  488; 
Waterbouse  r.  Rock  Island  Alaska  Min.  Co.. 

97  Fed.  466,  38  C.  O.  A.  281.  While  the  ad- 
mlsalona  or  confessions  did  not  expressly  re- 
fer to  the  particular  act  upon  which  the 
state  relied  for  a  conviction,  they  did  not  in 
terms  exclude  that  act  Tbey  certainly  tend- 
ed to  convict  appellant  ot  the  particular  of- 
fense charged,  and  that  Is  all  the  law  re- 
quires. Andre  t.  State,  6  Iowa,  380,  68  Am. 
Dea  708 ;  State  T.  Forsythe,  09  Iowa,  1,  68 
N.  W.  446 ;  Crozler  r.  People,  1  Parker,  Or. 
R.  (N.  Y.)  453 ;  Wlgmore  on  Evidence,  f  20C4. 
There  is  no  merit  in  the  contention  that  the 
complaining  witness  did  not  testify  to  acta 
constituting  the  crime  of  rape  on  the  ISth 
day  of  December.  While  she  did  not  detail 
what  occurred  that  night,  she  did,  in  effect, 
by  reference  to  what  transpired  on  another 
occasion. 

We  find  no  error  In  the  record,  and  the 
judgment  of  conviction  la  accordingly  af- 
flrmed. 

HADLET,  0.  X,  and  DUNBAR,  CROW, 
MOUNT,  ROOT,  and  FULLERTON,  JJ.,  con- 
cur, _^^^__ 

(«  Wash.  127) 

WITHIAM  T.  TBNINO    STONE   QUARRY. 

(Supreme  Court  of  Washington.    Dec  20, 1907.) 

1,  MABTEB   and    SeBVANT— iRJCBIES  TO   Sebv- 
ANT— CONTBIBDTOBT   NeOLIQENCE. 

If  a  danger  is  not  so  Imminent  that  injury 
must  almost  necessarily  result  from  ol>edience 
to  the  master's  order,  a  servant  who  obeys  it 
aad  ia  injured  la  not  negligent. 

[Ed.  Note. — For  caaea  in  point,  see  Cent.  Dig. 
VOL  34,  Master  and  Servant,  ||  778-78&] 

2.  SAMB—AcnoNs— Question  fob  Juet. 

In  a  personal  injury  suit,  whether  a  servant 
was  guilty  of  contriliutory  negligence  in  obeying 
an  order  of  the  master  held,  under  the  evidence, 
for  the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol  34,  Master  and  Servant,  H  1080-1132.] 

&  Judgment  —  Judovkrt  Non   Obstartb 
Veredicto. 

Where  a  servant  was  injured  as  a  result  of 
obeying  his  master's  command,  and  reasoDable 
minds  might  dlfTer  as  to  whether  the  danger  in 
performing  the  act  commanded  was  so  imminent 
that  a  man  of  average  prudence  would  have  re- 
fused to  obey,  the  verdict  of  a  jury  thereon  ia 
conclusive;  and  it  is  error  to  set  it  aside  and 
render  judgment  non  obstante  veredicto. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent.  Dig. 
vol  30,  Judgment,  {  367.] 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Tbo&  H.  Brents,  Judge. 

Action  by  J.  F.  Wlthlam  against  the  Ten- 
ino  Stone  Quarry.  Judgment  for  defendant, 
and  plaintiff  aypcaia.    B.ey«riied  and  remand- 


Brooks  A;  BarUett,  for  appellaBt 
A.  Riddle,  for  respondent. 


CharlM 


RUDKIN,  J.  On  the  let  day  of  September, 
1906,  the  plaintiff  In  this  action  was  Injtired 
by  falling  from  a  scaffold  while  in  the  em- 
ploy of  the  defendant  on  the  high  school 
building  In  the  city  of  Walla  Walia  then  in 
course  of  construction.  At  the  time  of  !»• 
celvlng  the  injuries  complained  of  the  build- 
ing had  advanced  to  about  the  second  story, 
and  was  ready  for  the  cornice.  Stones  fnr> 
nisbed  by  the  defendant  for  window  caps 
were  being  put  In  place  by  means  of  a  der- 
rick. To  aid  in  this  work,  a  scafTold  there- 
tofore erected  around  the  outside  of  the 
building  was  used  by  the  workmen.  Thla 
scaffold  consisted  of  uprights  24  feet  in 
length,  extending  from  the  ground  6  feet 
distant  from  the  building.  Ledgers  were 
nailed  to  these  uprights,  upon  which  foot- 
locks  rested,  eztendlng  from  the  building. 
The  planking  on  which  the  workmen  stood 
were  laid  on  these  footlocks,  and  the  scaffold 
was  held  in  place  by  braces  nailed  to  the 
uprights  above  and  to  the  window  frames 
below.  The  plaintiff  bad  worked  on  tbe 
building  in  one  capacity  or  another  from  the 
time  construction  work  commenced  up  to 
the  time  of  tbe  accident,  and  had  assisted 
from  time  to  time  in  the  construction  of  tlie 
scaffold  upon  which  be  was  standing  at  the 
time  of  bis  falL  Other  braces  had  been  t» 
moved  from  time  to  time  prior  to  the  r»^ 
moval  of  tbe  brace  which  caused  the  scaffold 
to  collapse.  The  plaintiff  thus  describes  the 
manner  in  which  he  received  his  injuries: 
"Q.  Just  state  to  the  jury  in  your  own  way 
the  manner  in  which  yon  were  injured,  and 
under  whose  instructions  yon  were  acting  at 
the  time  you  were  so  injured.  A.  Under  Mr. 
Murray's  instructions.  I  was  outside  of  tbe 
building  on  the  scaffold,  and  he  was  InaideL 
There  was  a  wall  between  us,  and  we  were 
about  to  hoist  a  window  cap  up  to  set  It; 
and  he  handed  me  a  hammer,  and  told  me  to 
knock  the  brace  loose  from  that  scaffold. 
I  did  so,  and  banded  him  back  the  ham- 
mer, and  started  to  go  back  through  the  win- 
dow on  tbe  inside,  and  the  scaffold  fell  with 
me,  letting  me  down  to  the  ground."  The 
act  of  the  foreman  in  directing  the  plaintiff 
to  knock  the  brace  loose  is  the  sole  ground 
of  negligence  charged  In  the  complaint  The 
case  was  submitted  to  a  jury  and  a  ver- 
dict returned  in  favor  of  the  plaintiff  in  the 
sum  of  $1,000.  The  court  on  motion  of  the 
defendant  directed  a  judgment  in  its  favor, 
notwithstanding  the  verdict;  and  from  that 
judgment  the  present  appeal  is  prosecuted. 

'She  respondent  relies  for  an  aflBrmance  of 
the  judgment  on  tbe  rule  announced  by  this 
court  in  Anderson  v.  Inland  Tel.,  etc,  Co., 
19  Wash.  575,  53  Pac  657,  41  L.  R.  A.  410, 
and  other  like  cases,  which  in  substance  is 
as  follows:  "In  a  case  where  the  servant  la 
one  of  mature  age  and  experience,  as  in  this 
case^  tlw  law  never  imposes  the  duty  on  the 


Digitized  by  VjOOQlC 


Wash.) 


SUDDEN  A  CHRISTENSON  ▼.  MORSK 


901 


master  of  becoming  eyes  and  ears  for  his 
servant,  where  there  Is  nothing  to  prevent 
the  servant  from  nslng  his  own  eyes  and 
pars  to  avoid  danger.  *  •  •  The  law  re- 
{inlres  that  men  shall  use  the  senses  with 
wliidi  nature  has  endowed  them;  and,  when 
without  excuse  one  falls  to  do  so,  he  alone 
must  suffer  the  consequences,  and  he  Is  not 
excused  where  he  falls  to  discover  the  dan- 
ger If  he  made  no  attempt  to  employ  the 
faculties  nature  has  given  hlni."  That  rule 
Is  no  doubt  correct  where  the  servant  Is  pro 
tempore  his  own  master,  and  Is  under  obli- 
gation to  look  after  his  own  welfare  and 
safety.  But,  where  the  servant  Is  acting 
under  a  specific  command  from  his  master, 
or  the  master's  representative,  a  different 
rule  applies.  In  the  latter  case  the  rule  is 
thus  stated  in  section  439  of  I-.abatt  on  Mas- 
ter and  Servant:  "In  other  cases  the  extent 
of  the  servant's  right  of  action  Is  Indicated 
by  a  restrictive  form  of  statement,  and  he  la 
said  to  be  entitled  to  ol)ey  a  specific  com- 
mand of  his  superior  without  incurring  there- 
by the  imputation  of  contributory  negligence, 
unless  the  execution  of  that  command  in- 
volves a  hazzard  to  which  no  ordinarily  pru- 
dent person  would  have  subjected  himself, 
or  unless  a  reasonably  prudent  person  in  his 
situation  and  with  his  knowledge  of  the 
danger  would  not  have  obeyed  the  command, 
or  unless  the  danger  was  so  'apparent,'  or 
'obvious,'  or  'clear.'  or  'manifest,'  or  'glar- 
ing,* or  'Imminent'  that  a  person  of  that 
average  prudence  and  intelligence  whose 
hypothetical  conduct  is  the  test  of  the  ex- 
istence or  absence  of  negligence  would  have 
declined,  under  the  given  circumstances,  to 
have  complied  with  the  order.  In  other 
words,  if  a  danger  Is  not  so  absolute  or  im- 
minent that  injury  must  almost  necessarily 
result  from  obedience  to  an  order,  and  the 
servant  obeys  the  order  and  is  injured,  the 
master  will  not  afterwards  he  allowed  to  de- 
fend himself  on  the  ground  that  the  servant 
ought  not  to  have  oljeyed  the  order."  See, 
also.  Wood's  Law  of  Master  and  Servant,  $ 
."W"  et  seq.  This  rule  has  been  repeatedly 
approved  by  this  court.  Christlanson  v. 
Pacific  Bridge  Co.,  27  Wash.  r,H2,  68  Pac.  101; 
Ooldthorpe  v.  Clarke-Nlckerson  Lumber  Co., 
31  Wash.  467,  71  Pac.  10I>1;  (J  rout  v.  Tacoma 
Eastern  Ry.  Co.,  33  Wash.  524,  74  Pac.  065; 
Gaudle  v.  Northern  Lumber  Co.,  34  Wash. 
34.  74  Pac.  1009;  Crow  v.  N.  P.  Ry.  Co. 
(Wash.)  88  Pac.  1022.  The  only  question  In 
this  case,  therefore.  Is:  Was  the  danger  so 
apparent  and  Imminent  that  a  man  of 
average  prudence  and  Intelligence  would  have 
refused  to  obey  the  master's  command.  The 
master,  of  course,  is  not  now  estopped  to 
claim  that  the  act  of  the  ser^'aut  was  fool- 
hardy and  reckless;  but,  in  view  of  his  pre- 
vious command,  such  a  defense  should  be 
viewed  with  some  suspicion  and  scrutinized 
with  care.  It  is  reasonable  to  assume  that 
neither  the  appellant  nor  tlie  foreman  deem- 
ed the  act  overhazardous  at  the  time,  and 


evidently  the  jury  did  not  so  consider  It. 
It  seems  to  us  that  reasonable  minds  might 
well  differ  as  to  the  danger  that  might  re- 
sult from  the  act  which  the  appellant  wa« 
directed  to  perform,  and  In  such  cases  tbe 
Jury's  verdict  Is  conclusive  on  tlie  court.  In 
so  far  as  Its  right  to  direct  a  judgment  to 
concerned. 

The  Judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  is  remanded  for 
further  proceedings. 

HADLEY,  C.  J,  and  DUNBAR  aua 
CROW,  JJ.,  concur. 


SUDDEN  &  CHRISTENSON  v.  MORSE. 
(Supreme  Court  of  Washington.    Dec.  17, 1007.) 

1.  Appeal  and  Erbob— Notice  op  Appeai. — 
Persons  to  be  Sebved. 

Where  no  rights  of  a  garnishee  could  be  af- 
fected by  the  decision  on  an  appeal  by  one  of 
the  parties  from  the  jadi^ent  in  the  main  ac- 
tion, there  was  no  necessity  of  serving  notice  of 
appeal  on  the  garnishee. 

2.  Evidence— SiMiLAB  Tbansactions. 

On  an  issue  as  to  whether  plaintiff,  who 
acted  as  broker  for  defendant  In  procaring  an 
option  to  purchase  a  vessel,  had  procured  a 
proper  report  on  the  vessel  from  a  consulting 
engmeer,  it  appeared  that  the  report  sent  de- 
fendant was  a  brief  one.  In  the  form  of  a  tele- 
gram, and  defendant  testified  that  the  report 
was  not  such  as  he  expected,  and  introduced  a 
written  report  made  to  him  by  the  same  engi- 
neer on  another  vessel.  It  was  not  shown  that 
plaintiff  agreed  to  procure  a  report  as  foil  as 
the  former  one,  or  that  he  had  any  control  over 
the  report.  Held,  that  the  admission  of  the  tes- 
timony and  former  report  was  error. 

3.  Appeal— Haemless  Ebbob— Admission  of 
Evidence. 

The  error  was  not  harmless,  as  it  must 
have  misled  the  jury. 

4.  Damages— Pleading — Issues  and  Pboof. 

In  an  action  by  a  broker  against  his  prin- 
cipal, a  counterclaim  in  the  answer  alleged  that, 
acting  under  the  mistaken  belief  that  he  had  a 
valid  contract  for  the  purchase  of  a  certain  ves- 
sel, defendant  expended  labor,  time,  and  money 
which  had  been  lost  to  him  by  reason  of  the 
failure  of  plaintiff  to  properly  carry  on  the  ne- 
gotiation for  which  he  was  employed.  Under 
such  allegation,  defendant  recovered  expenses  in- 
curred in  entering  into  the  contract  for  the  pur- 
chase of  the  vessel,  the  cost  of  telegrams  sent 
a'lfl  refviv,>1  in  regard  thereto,  and  certain  items 
claimed  to  have  been  expended  in  an  attempt  to 
carry  out  the  contract.  Held,  that  audi  items 
were  of  special  damages  not  recoverable  under 
the  allegation. 

Appeal  from  Superior  Court,  Chehalls 
County ;  Mason  Irwin,  Judge. 

.Action  by  Sudden  &  Christenson,  a  cor- 
poration, against  Bert  Morse.  F'rom  a  judg- 
ment In  favor  of  defendant,  plaintiff  appeals. 
Reversed  and  remanded  for  a  new  trial. 

John  C.  Hogan  and  J.  B.  Bridges,  for  ap- 
pellant. J.  C.  Cross,  W.  I.  Agnew,  and  A. 
Emerson  Cross,  for  respondent. 

FULLERTON,  J.  In  this  action  the  ap- 
pellant sought  to  recover  from  the  respond- 
ent the  sum  of  $o,004.4.T  and  interest  alleged 
to  be  due  upon  a  bank  check  drawn  by  the 
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respondent  in  its  favor  upon  tbe  Aberdeen 
State  Bank,  which  check  the  bank  refused 
to  pay  when  presented.  In  his  answer  to  tbe 
complaint  the  respondent  alleged,  in  sub- 
stance, that  the  check  was  given  the  api)el- 
lant  to  be  used  by  it  In  procuring  an  option 
for  the  purchase  of  the  steamer  M.  F.  Plant, 
which  the  respondent  and  certain  persons  as- 
sociated with  him  residing  at  Aberdeen  con- 
templated purchasing;  that,  as  a  condition 
precedent  to  entering  into  the  option,  the  ap- 
pellant was  Instructed  to  procure  an  inspec- 
tion and  approval  of  the  steamer  by  the 
government  Inspectors  of  San  Francisco,  Cnl., 
and  Its  approval  by  one  P.  M.  Talbott,  a  con- 
sulting engineer;  that  the  appellant  enter- 
ed Into  the  option  without  procuring  cer- 
tificates of  approval  from  these  engineers, 
and,  acting  contrary  to  its  instructions,  and 
with  the  intent  to  defraud  the  resiK>ndent, 
took  the  option  in  tbe  name  of  a  firm  of 
brokers  in  San  Francisco,  Instead  of  In  the 
name  of  tbe  respondent  and  his  associates, 
for  a  much  shorter  time  than  It  was  agreed 
that  it  should  run,  and,  that  by  reason  of  the 
disobedience  and  fraud  of  the  appellant,  the 
defendant  derived  no  benefit  from  the  de- 
livery of  the  check.  A  reply  was  filed  put- 
ting In  Issue  the  allegations  of  the  answer, 
and  a  trial  had  on  the  issues  so  made  re- 
sulting in  a  verdict  and  Judgment  for  the 
respondent.  The  respondent  moves  to  dis- 
miss the  apiieal  for  tbe  reason  that  certain 
I)er.sons  who  were  simimoued  as  garnishees 
in  the  court  below  and  who  filed  answers  to 
the  garnishee  process  In  that  court  were  not 
ser^-ed  with  the  notice  of  appeal.  But  these 
persons  were  In  no  sense  pai'ties  to  the  ac- 
tion, and  no  right  of  theirs  can  be  affected, 
however  the  case  may  be  decided  on  this 
appeal.  They  have,  tlierefore,  no  legal  right 
to  appear  In  this  court  either  to  controvert 
or  sustain  the  judgment  appealed  from,  aud 
<'onsequentl.v  there  was  no  necessity  for  serv- 
ing them  with  the  ap|)eal  notice. 

On  the  merits  of  the  controversy,  the  ap- 
Itellant  first  contends  that  the  trial  court 
erred  In  refusing  to  sustain  a  challenge  to 
the  sufficiency  of  the  evidence,  made  at  tbe 
close  of  the  case,  on  the  ground  that  the 
evidence  was  insufficient  to  constitute  a  de- 
fense. The  resiwndeut  testified  to  the  facts 
sul>stantially  as  he  had  set  them  out  in  his 
answer.  It  is  true  there  Is  much  In  the  rec- 
ord to  contradict  him,  and  It  appears,  also, 
that  Ills  statements  were  not  at  all  times  con- 
sistent; yet  we  think  the  probative  effect  of 
the  testimony  was  for  the  jury,  and  that  we 
would  not  be  Justified  in  saying  that  It  did 
not  constitute  a  defense  If  taken  as  true. 
The  challenge  to  the  sufficiency  of  the  evi- 
dence, therefore,  was  properly  denied. 

The  report  of  the  consulting  engineer  as 
to  the  condition  of  the  vessel  was  sent  to  the 
resjxmdent  from  San  Francisco  to  Aberdeen 
in  the  form  of  a  telegram.  This  report  did 
not  go  into  details  as  to  the  condition  of  the 
vessel,  but  consisted  of  only  a  short  state- 


ment as  to  her  general  condition.  The  re- 
spondent was  allowed  to  state  over  the  ob- 
jection of  the  appellant  that  this  was  not 
the  character  of  reiiort  he  expected,  and  to 
introduce  as  part  of  his  evidence  a  written 
reiKtrt  made  by  this  same  engineer  as  to  the 
condition  of  another  vessel  which  the  re- 
s{)ondent  had  theretofore  considered  purchas- 
ing, as  Indicative  of  tbe  character  of  tbe  re- 
port he  expected  on  this  one.  It  was  not 
shown  by  tbe  evidence  that  the  appellant 
agreed  to  procure  a  report  as  full  and  com- 
plete as  the  former  report,  or  that  it  ever 
knew  of  its  existence,  nor  did  It  appear  that 
the  api)ellant  dictated  or  bad  any  control 
over  the  report  sent  Manifestly  it  was  er- 
ror, under  these  circumstances,  to  admit 
these  statements  and  this  report  in  evidence. 
The  Jury  tmdoubtedly  were  led  to  believe 
that  the  appellant  had  violated  its  agreement 
in  this  regard,  when,  in  fact.  It  had,  in  so 
far  as  the  respondent's  evidence  made  dear 
that  duty,  fully  complied  therewith.  The  re- 
siK>ndent  argues  that  this,  conceding  It  er> 
ror,  was  not  prejudicial;  but  we  think  it 
highly  so,  for  the  reason  that  it  must  have 
misled  the  Jury.  When  the  court  ruled  that 
it  was  a  material  circumstance,  the  Jury, 
owing  to  the  positive  nature  of  the  evidence, 
were  bound,  if  they  gave  it  consideration  at 
nil,  to  charge  tbe  appellant  with  the  failure 
to  furnish  a  more  complete  report 

Tbe  respondent  in  Its  answer  set  up  a 
counterclaim  in  damages  against  the  appel- 
lant pleading  his  cause  of  action  in  the  fol- 
lowing language:  "And  by  reason  of  the 
wrongful,  careless,  and  negligent  acts  of  the 
said  plaintiff,  as  set  forth  In  said  affirmative 
defense,  and  in  each  and  every  paragraph 
and  sulidivision  thereof,  and  on  account  of 
each  and  every  of  such  reasons,  this  defend- 
ant was  inducetl  to  believe  and  did  believe 
tbat  he  bad  a  tiona  fide  contract  or  agree- 
ment with  the  Oregon  Goal  and  Navigation 
Company  for  the  purchase  of  the  said  Steam- 
er M.  F.  Plant  and,  acting  upon  such  belief, 
this  defendant  expended  a  great  amount  of 
labor,  time,  and  money  In  the  performance 
of  his  part  of  the  agreement,  which  tbe  said 
plaintiff  falsely  and  fraudulently  represented 
as  existing,  which  expense,  time,  and  labor 
was  so  expended,  given,  and  performed  by 
the  defendant  herein  upon  the  strength  In 
and  faith  given  by  this  defendant  to  the  said 
representations,  acts,  and  deeds  of  the  said 
plaintiff,  and  that  by  reason  of  tbe  failure 
of  tbe  said  plaintiff  to  keep  faltb  with  this 
defendant,  and  to  do  and  iierform  the  acts 
and  things  necessary  for  and  agreed  by  it  to 
be  performed,  and  by  reason  of  Its  false  rep- 
resentations made  to  this  defendant  In  re- 
gard to  matters  intrusted  to  Its  care,  custody, 
and  control,  and  by  reason  of  the  breach  of 
confidence  which  this  defendant  imiiosed  in 
the  said  plaintiff,  this  defendant  has  totally 
lost  all  and  singular  of  his  time  and  labor 
and  money  exi>ended  in  the  performance  of 
his  supposed  contract,  and  this  defendant 
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has  been  damaged  thereby  in  the  sum  of 
$1,500,  and  $1,500  is  a  reasonable  sum  to  be 
allowed  this  defendant  as  damages  herein." 
Under  this  allegation,  the  respondent  was 
permitted  to  recover  his  expenses  Incurred 
In  entering  into  the  contract,  the  cost  of 
telegrams  sent  and  received  In  regard  there- 
to, and  certain  other  Items  claimed  to  have 
been  expended  in  an  attempt  to  carry  out  the 
contract,  but  which  were  lost  to  the  respond- 
ent l)€cau8e  of  the  acts  of  the  appellant. 
This  was  error.  Tlie  items  claimed  were 
items  of  special  damage,  not  those  usually 
flowing  from  the  breach  of  a  contract,  and 
were  not  recoverable  under  the  allegations 
of  the  answer. 

The  testimony  of  A.  L.  MacLeod,  objected 
to,  was  properly  admitted.  It  tended,  though 
somewhat  Indirectly,  to  establish  one  branch 
of  the  case,  namely,  that  it  was  by  reason  of 
the  failure  of  the  api)ellant  to  comply  with 
its  agreement  that  the  contract  for  the  pur- 
chase of  the  vessel  was  not  carried  out. 

For  the  errors  noticed,  the  Judgment  ap- 
pealed from  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

HADLKT,  O.  J.,  and  DUNBAE  and 
CROW,  JJ.,  concur. 

RT'DKIX.  J.  I  concur  In  the  judgment  of 
reversal,  but  think  judgment  should  l>e  di- 
rected by  this  court  in  favor  of  the  plain- 
tlfr. 

ROOT,  and  MOUNT,  JJ.  We  agree  with 
RUDKIN,  J. 


AKIN  V.  BRADLEY  KNGINEERIXG  &  MA- 
CHINERY  CO. 

(Supreme  Court  of  WashinBton.    Dec.  16,  1907.) 

1.  Neglioexce— Pboxtmate  Cause. 

One  cannot  recover  for  injuries  against  an- 
other whose  act  or  omission  was  not,  or  did  not 
contribute  to,  the  proximate  cause. 

[Bd.  Note. — For  ca-ses  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §S  69-75.] 

2.  Same. 

Where  defendant  threw  dynamite  caps  upon 
vacant  ground,  where,  as  defendant  knew,  ciiil- 
dren  picked  them  up.  and  exploded  them  by 
throwmg  them  against  rocks,  etc.,  and  a  boy 
who  had  found  a  battery  back  of  an  automobile 
garage  exploded  a  cap  taken  by  him  by  means  of 
the  battery,  whereby  he  was  injured,  defendant 
was  liable,  as  its  negligence  was  the  proximate 
cause. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  31,  00-75;  vol.  ai.  Ex- 
plosives, ${  3-0.] 

3.  Same  —  CoNTBiBtTTORY  Neolioence— Chil- 

DBEN. 

Where  a  boy  of  11  found  a  dynamite  cap 
and  an  electric  battery,  and  exploded  the  cap  by 
means  of  the  lottery,  wiiereby  he  was  injured, 
and  he  did  not  know  the  force  of  the  explosive, 
or  know,  for  a  certainty,  that  the  electricity 
wouid  explode  it,  he  was  not  guilty  of  contribu- 
tory negligence. 

[Ed.  Note.— P" or  ca^es  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  IS  121-120.] 


Appeal  from  Sui)ertor  Court,  Spokane 
County;    Wm.  A.  Huneke,  Judge. 

Action  by  Charles  A.  Akin,  by  Rufus  L. 
Akin,  his  guardian  ad  litem,  against  the 
Bradley  Engineering  &  Machinery  Company. 
From  a  judgment  dismissing  the  action, 
plaintiff  aiH)eals.    Reversed  and  remanded. 

Merrill,  Oswald  &  Merrill,  for  appellant. 
M.  A.  Folsom  and  B.  B.  Adaius,  for  re^)oiid- 
ent. 

ROOT,  J.  Plaintiff  brought  this  action  to 
recover  damages  for  personal  injuries  sus- 
tained by  the  explosion  of  a  dynamite  cap. 
When  the  case  was  called  for  trial,  plain- 
tiff's attorney  made  an  opening  statement 
to  the  court  and  jury  of  the  facts  of  the 
case  as  plaintiff  Intended  to  establLsh  them. 
At  the  conclusion  of  his  opening  statement 
and  before  any  evidence  was  taken,  the  de- 
fendant moved  for  a  judgment  of  dismissal 
upon  such  statement,  which  motion  was 
granted  and  the  case  dismissed.  From  the 
judgment,  this  appeal  is  prosecuted. 

The  opening  statement  of  the  attorney 
showed  these  facts:  The  respondent  was 
a  corporation  engaged  in  selling  mining  ma- 
chinery, appliances,  and  supplies,  among 
which  were  dynamite  caps;  that  the  last 
named  are  highly  explosive,  and  are  used 
to  explode  dynamite  In  mining  operations; 
that  respondent  bad  thrown  a  large  number 
of  these  caps  out  back  of  its  place  of  busi- 
ness upon  some  vacant  groimd  through  which 
a  pathway  ran  that  was  used  by  large  num- 
bers of  children  going  to  and  from  a  public 
school  situated  nearby;  that  these  caps  were 
very  attractive  to  children,  and  that  these 
school  children  were  in  the  habit  of  pickiug 
them  up  and  afterwards  throwing  them 
against  rocks  or  In  other  ways  exploding 
them;  that  on  the  way  from  school  one  day 
this  plaintiff  picked  up  several  of  these  cart- 
ridges, and  on  his  way  threw  several  of 
them  at  rooks,  endeavoring  to  explode  them; 
that  he  and  another  boy  discovered  some 
dry  batteries  In  an  alley  near  an  automobile 
garage,  and  proceeded  to  make  an  experi- 
ment of  touching  off  the  cap  with  the  bat- 
tery, whereby  said  cap  did  explode,  and  tore 
off  a  thumb  and  finger  from  plalntlflTs  hand; 
that  the  respondent  knew  of  the  presence  of 
these  explosives,  and  of  the  fact  that  school 
children  were  passing  and  rei>assing  near 
where  they  were  almost  dally,  and  that  the 
same  were  naturally  attractive  to  children, 
and  that  the  latter  were  liable  to  be  lnjure<1 
thereby;  that  plaintiff  was  only  11  years  of 
age,  and  did  not  know  for  a  certainty  that  a 
battery  would  explode  the  cap,  and  did  not 
know  the  force  of  the  explosive  or  the  ex- 
tent of  the  Injury  that  might  result  from 
such  explosion. 

The  only  question  here  presented  is  as  to 
whether  or  not  this  opening  statement  of 
the  counsel  sets  forth  facts  sufficient  to  de- 
feat plaintiff's  cause  of  actio 
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to  liare  been  the  view  of  the  trial  court  that 
the  explosion  of  this  cartridge  or  cap  In  the 
manner  indicated  was  not  a  circumstance 
■which  the  respondent  could  reasonably  have 
anticipated;  that  it  was  not  the  natural  and 
proximate  result  of  the  conduct  of  respond- 
ent in  leaving  those  explosives  exposed  in  a 
place  where  children  could,  and  did,  help 
themselves  to  them;  that  the  explosion  was 
a  result  of  bringing  the  cartridge  in  con- 
tact with  a  dry  battery,  and  that  this  con- 
stituted an  Intervening  cause  which  relieved 
respondent  of  liability.  We  are  unable  to 
entertain  this  view.  It  is  fundamental,  of 
course,  that  one  cannot  recover  for  Injuries 
against  another  whose  act  or  omission  was 
not,  or  did  not  contribute  to,  the  proximate 
t-ause  of  such  injury;  but  it  is  equally  true 
that,  wliere  a  negligent  act  or  omission  sets 
in  operation  a  train  of  occurrences  resulting 
naturally  in  the  injury  complained  of,  such 
negligent  act  or  omission  is  deemed  to  have 
been  the  proximate  cause,  or  to  have  con- 
tributed thereto.  It  seems  to  be  conceded 
that  respondent  would  have  been  liable,  hud 
the  boy  been  injm-ed  by  exploding  the  cart- 
ridge against  a  rock,  or  with  a  hammer.  It 
■would  seem  that  any  natural,  available  meth- 
od which  the  boy  himself,  through  his  Inex- 
perience and  lack  of  knowledge,  would  adopt 
for  the  purpose  of  creating  an  explosion, 
■would  bring  the  case  Into  the  same  category 
as  one  where  the  explosion  was  made  by  a 
rock  or  a  hammer;  for  Instance,  if  the  boy 
had  struck  a  match  and  exploded  the  cap 
with  the  heat  thereof,  or  had  deposited  the 
cartridge  upon  a  hot  stove,  it  would  seem  In 
principle  to  be  the  same  as  if  he  had  explod- 
ed it  with  a  hammer  or  with  a  battery.  An 
intervening  cause  to  be  a  defense  In  an  action 
of  this  kind  must  ordinarily  come  from  an 
outside  source,  as  an  act  of  God  or  of  some 
human  or  other  agency,  independent  of  the 
ignorant  and  inexperienced  conduct  or  omis- 
aion  of  the  l)oy  in  question.  The  ignorance 
and  inexperience  of  this  boy,  if  found  as 
stated  by  his  couusel,  relieves  him  from  the 
charge  of  contributory  negligence.  If  he 
knew  or  suspected  that  this  cartridge  would 
explode  when  brought  In  contact  with  the 
battery,  and  was  old  enough  and  intelligent 
or  experienced  sufficiently  to  understand 
that  such  an  explosion  would  probably  do 
him  serious  injury,  then  he  would  not  be  en- 
titled to  recover.  These  matters  were  mat- 
ters to  be  shown  by  the  evidence,  and  to  be 
thereafter  passed  upon  by  the  Jury  or  court. 
For  the  purposes  of  the  case  as  It  now 
stands,  the  opening  statement  of  the  counsel 
must  be  accepted  as  the  facts  of  the  case. 
We  think  that  when  the  respondent  left  Ihcse 
dangerous  explosives  by  the  wayside,  where 
it  knew  that  children,  naturally  attracted 
by  such  things,  were  constantly  passing 
and  repassing  and  playing  therewith,  it  must 
l)e  held  to  have  known  that  such  children 
were  liable  to  cause  some  of  said  caps  to  ex- 
plode in  a  manner  likely  to  cause  them  se- 


rious Injury,  and  that  the  explosion  of  such 
a  cap  by  a  dry  battery  in  the  manner  shown 
herein  did  not  constitute  an  Intervening  cause 
that  should  relieve  respondent  from  liabili- 
ty. If,  as  urged  by  respondent,  the  owner 
of  these  dr.v  batteries  was  guilty  of  negligence 
in  leaving  them  where  the  children  could  get 
possession  of  one,  It  seems  to  us  that  this 
negligence  would  constitute  a  concurrent  or 
contributing,  rather  than  an  intervening, 
cause.  That  the  immediate  agency  by  which 
the  explosion  was  occasioned  was  a  dry  bat- 
tery Instead  of  a  rock,  a  hammer,  a  match, 
or  a  coal  of  fire  is  in  our  opinion  a  matter  of 
detail  that  does  not  change  the  prlnci])le  in- 
volved or  Justify  a  defense  under  the  rule 
by  respondent  Invoked. 

The  Judgment  of  the  honorable  superior 
court  is  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  here- 
with. 

HADT.EY,  C.  J.,  and  FULLERTON, 
MOUNT,  and  CltOAV,  JJ.,  concur. 

DUXBAR  and  RUDKIN,  JJ.,  took  no  part 


STATE  V.  WINNETT. 
(Supreme  Court  of  Washinpton.    Dec.  16,  1007.) 

1.  Rape— Evidence— Iment. 

On  a  prosecution  for  rape,  a  statement 
made  by  defendant  to  a  witness  before  the  al- 
leged crime  was  admissible,  when  it  showed  de- 
fendant's intention  to  commit  the  crime. 

[Ed.  Xote.— For  nutcn  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  5!  51,  53.] 

2.  Witnesses  —  Competency  —  Physicians  — 
Result  of  Examina'Hon. 

On  a  prosecution  for  statutory  rape,  there 
was  no  error  in  allowing  a  physician  to  testify 
that  he  had  learned  from  an  examination  of  the 
female  that  slie  was  preprnant ;  no  confidential 
relation  as  that  of  physician  and  patient  being 
shown. 

[Kd.  Note. — For  caKPs  in  point,  see  Cent.  Dig. 
vol.  ')0,  Witnesses,  S  771.] 
8.  Same— Testimosy  or  Wife  Aoaikst  IIos- 

DANO. 

Where,  on  a  prosecution  for  statutory  rape, 
the  pregnancy  of  the  female  was  a  fact  sought 
to  be  proved  by  the  state,  and  between  the  al- 
lowed crime  and  the  trial  defendant  had  married 
the  female,  and  a  pliysic-ian  had  just  te.s-tified 
to  her  pregnancy  of  about  sir  months'  duration, 
ascertained  by  him  on  an  examination,  it  was 
error  to  cause  her,  over  objection  of  defendant, 
to  be  brought  into  court  ostensibly  to  be  iden- 
tified by  the  physician,  as  it  amounted  to  the 
giving  of  testimony  by  the  wife  for  the  state. 
4.  Criminal  Law— Tsi.vl— Calliko  Wife  to 
Testify  Aoainst  Husband. 

It  is  objectionable  practice  for  the  state  in 
a  criminal  case  to  call  a  wife  to  testify  against 
her  husband,  and  thereby  compel  him  to  object 
which  may  prejudice  tlie  jury  against  him. 

Appeal  from  Sniierlor  Court,  Columbia 
Count}';  Chester  F.  Miller,  Judge. 

Nels  Wlnnett  was  convicted  of  statutory 
rape,  and  he  appeals.  Reversed,  and  new 
trial  ordered. 

Will  H.  Fonts  and  Hardy  E.  Hamm.  for 
appellant.    R.  M.  Sturdevant,  for  the  State. 
Digitized  by  VjOOQ  IC 


Wash.) 


STATE  v.  WINNETT. 


905 


DUNBAR,  J.  The  defendafit  was  convict- 
ed of  statutory  rape  alleged  to  have  been 
committed  on  the  person  of  Bessie  Braden, 
she  being  at  the  time  of  the  alleged  offense 
under  the  age  of  18  years.  Appellant  was 
sentenced  to  two  years'  Imprisonment  In  the 
penitentiary.  Between  the  alleged  conimta. 
sion  of  the  crime  and  the  trial  of  the  cause 
appellant  and  Bessie  Braden  were  married 
iind  she  wa.s  his  wife  at  the  time  of  the  trial. 
All  of  the  witnesses,  except  the  father  of 
Bessie,  were  excluded  from  the  courtroom 
during  the  trial. 

The  appellant's  first  contention  Is  that  the 
court  erred  In  overruling  objections  to  the 
testimony  of  witness  Adkins,  for  the  reason 
that  the  statement  made  by  the  appellant 
to  said  witness  antedated  the  alleged  com- 
mission of  the  crime,  and  was  neither  an  ad- 
mission nor  a  threat.  The  disgusting  ob- 
scenity of  the  statement  testified  to  by  Ad- 
kins will  not  permit  its  reproduction  here. 
Stifilce  it  to  say  that  It  showed  what  the 
mind  of  the  appellant  then  was,  and  his  in- 
tention to  commit  the  crime  alleged  If  op- 
portunity presented,  and  was  admissible  un- 
der all  authority. 

It  is  also  contended  that  the  court  erred 
in  allowing  Dr.  Van  Patten  to  testify,  over 
appellant's  objection,  to  the  result  of  an  ex- 
amination made  by  him,  whereby  he  ascer- 
tained, and  so  testified,  that  Bessie  Winnett, 
n6e  Braden,  was  in  a  family  way.  There 
Is  nothing  here  tending  to  show  that  the  re- 
lation of  physician  and  patient  existed  be- 
tween them,  or  that  any  confidential  rela- 
tion whatever  existed.  The  record  does  not 
Indicate,  but,  presumably,  the  examination 
was  made  at  the  instance  of  the  state,  and 
was  made  for  the  purpose  of  publishing  the 
result  of  the  examination.  No  confidential 
relation  appears  to  be  violated.  The  case 
does  not  come  within  the  spirit  or  reason 
of  the  law  which  prohibits  physicians  from 
giving  Information  acquired  In  attending  a 
patient,  and  no  error  was  committed  In  ad- 
mitting the  testimony  objected  to. 

We  have  examined  the  record  with  refer- 
ence to  the  other  alleged  errors  in  the  ad- 
mission and  rejection  of  testimony,  but,  with 
the  exception  of  two  alleged  errors,  which 
we  will  hereafter  refer  to,  there  is  no  merit 
In  appellant's  several  contentions  in  that  re- 
gard. 

During  the  testimony  of  Dr.  Van  Patten 
the  prosecution  asked  that  appellant's  wife 
be  brought  into  the  courtroom,  ostensibly  to 
be  identified  by  the  witness  as  the  same  per- 
son whom  he  had  examined  that  day.  This 
was  strenuously  objected  to  by  the  appel- 
lant, but  the  objection  was  overruled,  and 
the  wife  was  called.  It  is  contended  by  the 
appellant  that,  notwithstanding  the  fact  that 
the  law  will  not  permit  the  wife  to  testify 
against  him  without  his  consent,  by  this  pre- 
tense she  was  actually  made  an  exhibit  for 
the  state.    We  think  the  appellant  has  just 


ground  for  complaint  In  this  respect.  TIk^ 
wife  was  In  reality  a  witness  against  Mm  Iff 
being  brought  in  sight  of  the  jury  where  her 
condition  as  to  pregnancy,  which  was  a  fact 
which  the  state  sought  to  prove,  could  be 
observed  and  noted  by  the  Jury.  This  migbt 
have  been  evidence  of  the  most  convincing 
and  telling  character,  and  being  produced  be- 
fore the  jury,  just  after  the  testimony  of 
Dr.  Van  Patten  in  relation  to  her  pregnancy, 
and  the  possible  length  of  time  which  sbe 
had  been  In  that  condition — presumably  six 
months — It  would  not  be  slanderous  to  im- 
pute to  the  jurors  a  careful  scrutiny  of  the 
witness  with  a  view  of  determining  for 
theniselves  the  probable  correctnea.s  of  tlie 
doctor's  diagnosis.  The  result  was  tbnU 
while  the  wife  could  not  testify  as  to  fier 
condition,  by  this  subterfuge  she  actually  Ad 
testify  in  a  manner  more  convincing  than 
mere  words  would  have  been.  It  Is  contend- 
ed by  the  respondent  that  the  record  doeat 
not  actually  show  that  she  was  brought  into 
the  courtroom  In  actual  view  of  the  jury; 
but  an  examination  of  the  record  does  not 
sustain  this  contention,  for,  while  It  does  not 
show  the  exact  position  of  the  witness,  it 
does  show  that  she  was  brought  In  by  order 
of  the  court  and  was  Identified  by  Dr.  Van 
Patten,  thereby  making  her  particularly  con- 
spicuous. It  does  not  seem  that  it  was  at  all 
necessary  to  parade  her  in  the  courtroom  for 
the  purpose  suggested.  The  doctor  could: 
have  testified  that  he  knew  Bessie  Winnett, 
the  wife  of  the  appellant,  and  that  it  wa» 
she  whom  he  had  examined,  just  as  such, 
identifications  are  ordinarily  made.  The 
whole  record  shows  that  the  proceeding  was 
rather  theatrical,  and  as  such  had  no  proper 
place  in  a  court  of  justice.  State  r.  Carter, 
8  Wash.  272,  36  Pac.  29. 

Again,  the  appellant's  wife  was  called  to 
testify  for  the  prosecution,  and  the  appellant 
was  compelled  to  object  to  her  testifying; 
and,  while  this  of  itself  might  not  be  snflf- 
dent  to  reverse  a  judgment  correctly  obtained 
in  other  respects,  it  tends  to  throw  light  on 
the  effort  of  the  prosecution  In  the  instance 
above  discussed  and  to  show  a  fixed  deter- 
mination to  bring  the  person  of  the  wife  to 
the  attention  of  the  jury.  The  practice  of 
compelling  a  defendant  to  urge  an  objection 
which  would  tend  to  prejudice  his  case  wa» 
severely  criticised  by  this  court  In  State  ▼. 
Holedger,  15  Wash.  443,  46  Pac.  6.52,  and 
State  V.  Parker,  25  Wash.  405,  65  Pac.  TTOL 
We  think  the  course  of  conduct  pursued  by 
the  prosecution  in  forcing  the  person  of  the 
wife  upon  the  attention  of  the  jury  tended  t» 
prejudice  the  rights  of  the  appellant,  and 
for  that  reason  the  judgment  should  be  re- 
versed and  a  new  trial  granted. 

It  Is  so  ordered. 

HADIiEY,  C.  .}..  and  CROW.  ROOT, 
MOUNT,  FULLERTON,  and  KUDKIN,  JJ^ 
concur. 
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DENVER  &  R.  G.  R.  CO.  t.  COULTER. 
(Supreme   Court   of  Colorado.     Dec.  2,   1907.) 

1.  Railboads— Ikjubies  to  Stock — Couuon- 
Law  Liability. 

To  recover  from  a  railroad  company,  at 
common  law,  for  killing  or  injuring  stock,  the 
proof  must  show  that  the  animal  wag  killed  or 
injured  by  the  operation  of  the  company,  and 
that  such  injury  or  killing  waa  the  result  of  neg- 
ligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41.  Railroads,  §;  1608-1009,  1612-1018.] 

2.  SAHEk 

Proof  that  an  animal  was  found  with  its 
back  broken  near  a  railroad  track  at  a  place 
where  the  track  was  straight  for  about  half  a 
mile  in  each  direction,  and  that  there  were  no 
obstructions  on  the  track,  though  sufficient  to 
warrant  a  finding  that  it  was  killed  by  a  train, 
waa  insufficient  to  show  any  negligence  essential 
to  a  recovery  at  common  law. 

[Ed.  Note. — For  rnses  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  1008  vf,  1012.] 

Appeal  from  Garfleld  County  Court;  A.  L. 
Beardsley,  Judge. 

Action  by  A.  L.  Coulter  against  the  Denver 
&  Rio  Grande  Railroad  Company.  From  a 
Judgment  tor  plaintiff,  defendant  appeals. 
Reversed. 

Valle  &  Waterman  and  C.  W.  Darrow,  for 
appellant. 

BAILEY,  J.  Tbis  was  an  action  commenc- 
ed In  the  Justice  court  by  the  appellee  against 
appellant  to  recover  damages  for  the  alleged 
killing  of  a  cow.  From  a  Judgment  rendered 
by  the  Justice  of  the  peace,  the  defendant  ap- 
pealed to  tbe  county  court  of  Garfield  coun- 
ty. The  plaintiff  elected  to  prosecute  tbe  ac- 
tion under  tbe  common  law,  ao  tbat  none  of 
tbe  statutes  concerning  tbe  killing  of  stock 
by  railroads  are  Involved. 

Plaintiff  was  the  only  witness  who  testified 
in  tbe  case.  He  said  tbat  a  sectlonman  told 
him  there  was  a  cow  knocked  oft  the  track, 
and  for  blm  to  look  at  it,  and  see  whether 
It  was  his  or  not;  that  he  went  and  looked 
at  the  cow,  and  determined  that  It  belonged 
to  blm.  The  animal  was  lying  close  to  tbe 
side  of  the  railroad  track  with  ber  back  bro- 
ken, so  that  It  was  necessary  to  kill  her. 
From  the  place  at  which  the  cow  was  found 
the  track  was  straiglit  for  about  half  a  luUe 
In  one  direction  and  more  than  tbat  In  tbe 
other.  There  were  no  obstructions  on  the 
track.  Plaintiff  did  not  know  at  what  time 
of  the  day  tbe  animal  was  struck.  Uimu  this 
proof.  Judgment  was  rendered  for  tbe  plain- 
tiff. This  was  wrong.  In  order  to  recover 
Judgment  against  a  railroad  company  at  com- 
mon law  for  the  Injuring  or  killing  of  stock, 
the  proof  must  show  that  the  animal  was  In- 
jured or  killed  by  the  operation  of  the  com- 
pany, and  that  such  injury  or  killing  was  tbe 
result  of  negligence.  Even  If  It  could  be  said 
that  the  circumstances  of  the  case  were  suffi- 
cient to  warrant  a  finding  tbat  tbe  animal 
was  killed  by  the  passing  of  the  locomotive 
or  train,  there  Is  still  no  proof  of  negligence 
of  the  company,  and,  In  an  action  for  dam- 


ages founded  upon  defendant's  negligence, 
the  plaintiff  should  be  Donsulted  when  there 
is  no  evidence  of  negligence.  Burlington,  etc., 
R.  R.  Co.  T.  Budin,  8  Colo.  App.  275,  40  Pac. 
503.  Tbe  mere  fact  that  an  animal  was  kill- 
ed by  a  locomotive  of  the  defendant  company 
is  not  sufllclent  to  warrant  a  recovery.  The 
negligence  of  tbe  company  must  be  made  to 
api>ear  by  proof.  D.  &  R.  G.  B.  R.  Co.  t. 
Robinson,  6  Colo.  App.  432,  40  Pac.  840;  D. 
&  R.  G.  R.  R.  Co.  V.  Thompson,  12  C<^o.  App. 
1,  64  Pac.  402 ;  Robinson  v.  D.  &  R.  G.  R.  R. 
Co.,  24  Colo.  88,  49  Pac.  37 ;  C,  B.  &  Q.  R- 
R.  Co.  V.  Roberts,  35  Colo.  498,  84  Pac.  68; 
A.,  T.  &  8.  F.  R.  R.  Co.  V.  Adcock,  38  Colo. 
389,  88  Pac.  180. 

Tbe  Judgment,  having  no  evidence  to  sup- 
port It  win  be  reversed. 

Iteversed. 

STEELE,  U.  J.,  and  GODDARD,  J,  concur. 


SIMONSON  et  al.  v.  McHENRY. 

(Supreme  Court  of  Colorado.    Dec  2,  1907.) 

Cuattel  Mobtqaqes— Descbiption — SuFnci- 

■NCY. 

A  description  in  a  chattel  mortgage  of  the 
mortgaged  property  as  "all  bedding,  dishes,  cook- 
ing utensils,  together  with  all  things  both  useful 
and  ornamental,"  in  a  barn  at  a  street  number 
given,  is  too  general  to  give  a  third  person  no- 
tice of  the  property  intended  to  be  included. 

[EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  ft  87,  100.] 

Appeal  from  District  Court,  City  and  (boun- 
ty of  Denver;   P.  I*  Palmer,  Judge. 

Action  by  AUie  J.  Simonson  and  others 
against  Edna  McIIenry.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

Tbis  is  an  action  to  recover  tlie  possession 
of  certain  goods  and  chattels.  The  appel- 
lants, plaintiffs  below,  predicate  tlteir  right 
to  fsucb  possession  under  and  by  virtue  of  a 
chattel  mortgage  executed  by  Marie  Merrill 
and  Ira  Merrill  February  19,  1902,  to  secure 
two  promissory  notes,  one  for  $33.42,  dated 
February  13,  1902,  payable  in  30  days,  and 
one  for  $530,  dated  February  13,  1902,  pay- 
able In  sis  mouths.  Tbe  property  included 
in  tbe  chattel  mortgage  Is  described  as  fol- 
lows: "Four  three-piece  bedroom  suites;  two 
three-bole  gasoline  stoves ;  one  cherry  ward- 
rolie ;  one  kitchen  range ;  one  extension  din- 
ing: table;  coll  wire  springs;  one  hair  mat- 
tress: one  large  oil  painting;  one  full  set  of 
Hnvlland  china;  all  bedding,  dishes;  cook- 
ing utensils;  together  witb  all  things,  both 
useful  and  ornamental  now  at  the  barn  at 
1.121  Broadway,  and  to  remain  there  until 
this  mortgage  Is  satisfied.  Also  twenty-five 
thousand  shares  In  tbe  Alaska  Gold  and  Leas- 
ing Company.  This  stock  certificate  is  No,  12 
and  Is  to  l)e  held  at  Simonson  Bros.'  office  at 
021-(>22  CAMiiter  building  as  collateral  security 
with  the  above  chattels." 

Tbe  evidence  discloses  the  following  facts : 
On  September  13,   1901,  Marie  Merrill  and 
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Ira  Merrill  exot-uted  their  note  to  the  appel- 
lant for  |ri2o,  payable  In  30  days.  To  secure 
thlB  note,  they  gave  a  chattel  mortgaee  upon 
the  following  property,  to  wit :  "Four  three- 
piece  bedroom  suites;  two  three-hole  giiso- 
llne  stores;  one  full  brass  bed;  one  cherry 
wardrobe;  one  kitchen  range;  one  extension 
dining  table;  coil  wire  springs;  one  hair 
mattress;  one  large  oil  painting;  together 
with  all  things  both  useful  and  onuuueutul 
now  at  the  bam  at  1321  Broadway  and  to 
remain  there  until  this  mortgage  Is  satisfied. 
Also  tweuty-flve  thousand  shares  in  the  Alas- 
ka Gold  and  Leasing  Comiiany.  This  stock 
certificate  Is  No.  12  and  is  to  be  held  at 
Simonson  Bros.'  office  at  C21-(i22  Cooler 
Bldg.,  as  collateral  8e<-urity  with  the  alwve 
chattels."  This  note  was  not  paid  at  maturi- 
ty, and  on  November  13. 1001,  a  new  note  was 
given  for  the  same  amount,  payable  on  or 
before  three  mouths  after  date.  A  new  chat- 
tel mortgage  was  given  to  secure  this  note 
upon  the  same  property  that  was  included  in 
the  first  mortgage,  exwpt  that  one  full  brass 
bedstead,  which  was  Included  lu  the  first 
mortgage,  was  omitted  from  the  latter.  On 
maturity  this  note  was  not  paid.  On  Febru- 
ary 13,  1902,  the  notes  and  chattel  mortgage 
under  consideration  were  executed.  Between 
September  13.  1901,  and  February  13,  1902, 
other  goods  and  chattels  were  purchased  and 
placed  In  the  barn  at  1321  Broadway  by  the 
Merrills,  who  were  engaged  in  the  business 
of  furnishing  and  selling  rooming  bouses. 
On  February  21,  1902,  all  the  goods  then  in 
tbe  bam  were  removed,  some  to  Tenth  and 
dark  streets,  and  some  to  u  warehouse  on 
AraiNiboe  street.  Mrs.  Merrill  testifies  that 
all  th«  goods  covered  by  the  mortgage  to  tbe 
appellant  were  taken  to  such  warehouse, 
and  tbat  she  notified  Simonson  Bros,  of  that 
(act;  that  some  of  tbe  goods  located  at  i:i21 
Broadway  were  moved  and  left  at  V2T>\  Stout 
street;  that  these  goods  were  bought  of  R. 
B.  Spalding,  Cal  Ward,  G.  A.  Hoover,  and 
Mrs.  Martlne;  and  that  none  of  these  goods 
so  placed  In  tbe  Stout  street  house  were  cov- 
ered by  tbe  plaintitTs  mortgage.  She  fur- 
ther testifies  that  all  the  goods  mortgaged  to 
the  appellants  were  kept  in  one  room  in  the 
barn  by  themselves. 

On  June  27,  1002,  the  furniture  In  1251 
Stout  street  was  sold  to  the  defendant  (the 
appellee)  and  possession  taken  of  the  same 
on  July  2, 1902.  Mr.  Hutchinson,  who  moved 
all  the  proi)erty  from  the  bam  at  Broadway 
to  Tenth  and  Clark  and  to  the  warehouse  on 
Arapahoe  street,  at  the  time  of  the  levy  of 
the  writ  In  this  case.  Identified  the  goods 
levied  on  as  having  been  hauled  by  him  from 
the  barn  at  Broadway.  The  goods  so  identi- 
fied and  levied  upon  included,  so  far  as  can 
be  determined,  the  goods  and  chattels  pur- 
chased by  the  Merrills  subsetiuent  to  the  giv- 
ing of  the  first  mortgage.  This  levy  did  not 
include  tbe  following  property  described  in 
the  chattel  mortgage,  to  wit,  two  three-hole 
gasoline   stoves,  one  cherry   wardrobe,   one 


kitchen  range,  one  extension  dining  talrte 
and  one  large  oil  painting.  There  is  included 
In  the  levy  one  three-piece  cherry  t)edroom 
suite  and  one  coll  wire  spring,  several  mat- 
tresses, none  of  them  described  as  a  hair 
mattress.  Wliether  the  l>edroom  suite  and 
coll  wire  spring  are  those  mentl<med  in  the 
chattel  mortgage,  or  are  those  pHrclmsed  by 
the  Merrills  under  the  Spalding  mortgage. 
It  is  lnii)ossible  for  us  to  determine  from  the 
evidence.  Mrs.  McIIenry  purchased  the  fur- 
niture in  12r>l  Stout  street,  and  paid  $1,400 
therefor,  without  actual  notice  of  the  apiiel- 
lants"  chattel  mortgage,  and  did  not  learn 
that  any  of  the  property  she  had  purchased 
was  claimed  by  virtue  of  such  mortgage  till 
after  she  had  paid  the  consideration  and  tak- 
en possession  of  the  house  at  1231  Stout 
street. 

Clay  B.  Whitford  and  Henry  E.  May,  for 
appellants.     John  H.  Gabriel,  for  appellee. 

(JOnp.VRD,  J.  (after  stating  the  facts  as 
almvc).  'flic  principal  and  controlling  ques- 
tion Is  whether  the  goods  and  chattels  which 
the  defendant  purchased  from  Marie  Merrill 
are  the  same  goods  and  chattels  which  are 
covered  by  the  chattel  mortgage.  The  con- 
tention of  the  defendant  Is  that  the  property 
levied  upon  was  not  covered  by  the  chattel 
mortgage ;  the  same  having  been  purchased 
suhseqiient  to  the  giving  of  the  original  mort- 
gage, and  that  the  last  mortgage  covered 
only  such  chattels  as  were  included  within 
the  first,  and,  whether  they  were  so  Intended 
to  be  or  not,  that  the  description  in  the  mort- 
gage was  Insufficient  to  enable  a  third  per- 
son to  identlfjr  the  property  as  being  that 
descriltod  in  the  mortgage. 

It  is  difficult  to  Identify  any  of  the  proper- 
ty levle<l  upon  as  the  property  described  In 
the  mortgage.  As  above  stated,  the  levy  did 
not  Include  a  large  part.  If  any,  of  the  prop- 
erty spet'ifloally  described  In  the  mortgage, 
and  only  such  property  as  might  be  the  prop- 
erty described  therein  as  "all  bedding,  dlshea, 
cooking  utensils,  together  with  all  things, 
both  useful  and  ornamental."  We  think  this 
description  Is  too  general  to  give  to  a  third 
party  notice  of  the  property  intended  to  be 
included  within  it.  Aside  from  this,  the 
testimony  as  to  whether  the  projwrty  levied 
upon  was  the  property  Intended  to  be  In- 
cluded In  the  mortgage  was  coufiicting,  and 
the  court  below,  having  found  that  issue  in 
favor  of  the  appellee,  we  are  unable,  upon 
a  careful  consideration  of  all  the  evidence 
introduced,  to  say  that  its  conclusion  is 
wrong.  We  have  carefully  considered  the 
errors  based  upon  the  admission  and  rejec- 
tion of  testimony,  and  we  think  the  court 
committed  no  error  in  the  rallngs  complained 
of.  Our  conclusion  Is  that,  in  the  light  of 
all  the  facts  disclosed  by  the  record,  the 
finding  of  the  court  below  must  be  sustained, 
and  its  Judgment  affirmed. 

Affirmed. 


STEELE,  C.  X, 
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HURT  r.  HUBBARD. 
(Supreme  Court  ot  Colorado.    Dec  2,  1907.) 

1.  Chattel  Mobtoaoes  —  Possession  Afteb 
Depault— Tbover. 

Where  the  assignee  of  a  mortgage  of  cat- 
tle, in  accordance  with  the  terms  of  the  mort- 
gase.  takes  possession  after  condition  broken, 
the  legal  title  is  in  him,  and  trover  by  the  mort- 
sagor  will  not  lie  to  recover  their  value. 

JEd.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
ToL  9,  Chattel  Mortgages,  §§  286,  293.] 

2.  Same— Defenses. 

It  is  a  defense  to  trover  by  a  mortgagor  for 
the  value  of  cattle  mortgagcxi  that  defendant 
sobsequent  to  the  action  has  purchased  the 
mortgage  and  holds  the  legal  title  by  virtue  of  a 
right  to  pos<pssion  after  default  in  payment,  as 
provided  in  the  mortgage. 

lEd.  Xote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  i).  Chattel  Mortgages,  §  4U5.J 

Ap|)eal  from  District  Court,  Saguache 
County;   Clias.  C.  Holbrook.  Judge. 

Trover  by  Aiouzo  Hubbard  against  James 
1m.  Hurt.  From  a  judgment  for  plaintiff,  de* 
fendant  apjjeals.     Reversed. 

Appellee,  plaintiff  below,  brought  an  action 
asaiust  apiiellant  as  defendant,  to  recover 
from  the  latter  the  value  of  cattle  which 
plaintiff  claimed  belonged  to  him,  and  which, 
it  was  alleged,  defendant  had  wrougfull,v 
convertert  to  his  own  use.  As  a  first  and 
separate  defense,  defendant  claimed  he  held 
an  unsatisfied  mortgage  on  these  cattle,  ex- 
ecuted bj'  one  Frank  Hubbard,  and  that  he 
took  and  lield  possession  of  the  cattle  under 
that  mortgage.  By  a  second  and  separate 
defense,  it  is  averre<l,  in  effect,  that  plaintiff 
bad  executed  a  mortgage  on  these  cattle  to 
a.  Mrs.  Wilson;  that  it  was  unpaid;  that,  by 
the  terniK  and  conditions  thereof,  the  right 
of  plaintiff  to  the  possession  of  such  «ittle 
Jiad  tcrrainnted ;  that  he,  defendant,  had  pur- 
ebased  such  mortgage  and  the  note  secured 
tliereby  subsetiuent  to  the  commencement  of 
jdaintiff's  action,  and  was  now  the  owner 
»nd  holder  thereof.  To  this  defense  a  gen- 
eral demtirrer  was  interposed  and  sustained. 
A  trial  on  the  remaining  issues  made  by  the 
pleadings  resulted  in  a  judgment  for  plain- 
tilt  from  which  the  defendant  appeals. 

Ira  J.  Bloonifield,  for  appellant.  James  P. 
Vpprkamp,  for  api)ellee. 

IJABBERT,  J.  (after  stating  the  facts  as 
above).  The  only  question  preseuteii  for  con- 
sideration is  the  sufficiency  of  the  second  and 
separate  defense.  A  mortgage  of  chattels 
is  a  conditional  sale  thereof,  whereby  the 
legal  title  Is  vested  In  the  mortgagee  sub- 
ject to  the  right  of  the  mortgagor  to  per- 
form the  conditions  imiiosed  by  the  mort- 
jjage.  Upon  violation  of  such  conditions,  the 
title  of  the  mortgagee  becomes  absolute,  and 
he  is  entitled  to  take  and  hold  imssession  of 
the  mortgaged  chattels  for  the  puriKise  of 
sjile,  according  to  the  terms  of  the  mort- 
gage, subject  to  the  right  of  the  mortgagor 
to  redeem  pending  sale.  .Vtchlson  v.  Graham, 
14  Colo.  217,  23  Pac,  870;    Newman  v.  Peo- 


ple, 4  Colo.  App.  4C,  .34  Pac.  lOOC;  Crocker 
V.  Bums,  13  Colo.  Ai)p.  54,  o6  Paa  199. 
When,  therefore.  It  was  made  to  appear,  as 
it  did  by  the  second  and  separate  defense, 
that  the  defendant  was  the  owner  of  tbe 
cattle  In  controversy,  and  entitled  to  the  pos- 
session thereof  by  virtue  of  a  chattel  mort- 
gage thereon  executed  by  the  plaintiff,  the 
right  of  tbe  latter  to  maintain  an  action  In 
trover  therefor  was  terminated.  His  remedy 
then  was  by  a  bill  to  redeem,  or  some  ap- 
propriate action  whereby  his  interest  in  the 
cattle  could  be  protwtcd.  Leapold  v.  Mc- 
Cartne.v.  14  Colo.  Ai>p.  442,  CO  Pac.  (540: 
First  Nat.  Bank  v.  Wilbur,  16  Colo.  316,  2« 
Pac.  777. 

Counsel  for  plaintiff  urge  that  the  defense 
under  consideration  Is  li'sufflclent  be»ause  It 
api>ears  that  the  note  and  mortgage  In  ques- 
tion were  purchased  by  defendant  subsequent 
to  the  comiiieiu-onioiit  of  the  action  against 
him.  In  support  of  this  contention,  Glbbs 
V.  Glbbs,  6  Colo.  App.  3t»,  40  Pac.  781,  Is 
cited,  in  which  It  was  held  that  in  an  action 
on  a  money  demand  a  defendant  cannot  In- 
terpose as  a  defense  by  way  of  set-off  against 
plaintifTs  cause  of  action  claims  purchased 
subse(iuent  to  the  time  such  action  was  com- 
menced :  bnt  that  Is  not  this  case.  Defend- 
ant does  not  plead  the  Wilson  note  and  mort- 
gage as  a  set-off  against  plaintiffs  claim,  but 
as  a  bar  to  his  action.  -Vccordlug  to  the  facts 
stated  in  the  swoiid  defense,  plaintiff's  cause 
of  action  no  longer  exists,  because  he  has 
been  divested  of  all  right,  title,  and  Interest 
in  the  subject-nijittcr  of  controversy,  save  his 
ecjulty  of  redemption.  That  cannot  be  settled 
In  an  action  In  trover.  An  answer  from 
which  It  appears  that  plaintifTs  cause  of  ac- 
tion has  been  extinguished  subsequent  to  the 
commencement  of  his  suit  states  a  good  de- 
fense. Drought  V.  Curtis.  8  How.  Prac.  (X. 
T.)  .56:  Bolnnder  v.  Gentrj-,  .^C  Cal.  105,  93 
.4m.  Dec.  1C2. 

The  judpnent  of  the  district  court  Is  re- 
versal, and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer  to  the  second 
and  separate  defense,  and  for  such  further 
proceedings  as  may  be  i»roiier. 

Judcm<>nt  reve'-swl. 

STEELK,  C.  J.,  and  CAMPBELL,  J.,  con- 
cur. 


IXiJKMARSOX  et  al.  v.  COFFEr. 

(Supreme  Court  of  Colorado.    Dec  2,  1907.) 

1.  Mines  ano  MixEBAi,s—nEi,ocATioN— Suf- 
ficiency. 

A  mineral  lode  liad  been  located  and  aban- 
doned by  different  persons  who  had  driven  an 
adit  on  the  lead.  .Vfler  the  abandonment,  the 
adit  caved  in.  and  was  fille<l  with  earth  and 
overgrown  with  weeds.  \  subsequent  locator 
plawd  on  the  lead  near  the  adit  his  discovery 
notice.  His  work  consisted  in  picking  on  from 
the  foot  wall  back  toward  the  hanging  wall, 
lie  did  not  get  clear  to  the  bottom  of  the  tun- 
nel. He  went  up  tbe  mountain  and  picked  down, 
but  did  not  go  to  the  top.    He  made  a  new  face 
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in  the  white  porphyry  about  12  feet  high.  Seld, 
tliat  the  work  ot  the  subsequent  locator  was  not 
a  compliance  with  Mills'  Ann.  St.  §|  3152-3155, 
3162.  providing  that  within  60  days  of  making 
the  discovery  a  shaft  shall  be  sank,  etc. 
2.  Triai/— INSTBUOTIONS  —  Eliminating  Evi- 
dence. 

Where  there  was  no  pretense  that  a  prior 
locator  of  a  mineral  lode  did  the  requisite  loca- 
tion work  within  the  specified  time  from  his 
discovery,  a  charge  in  ejectment  by  a  subsequent 
locator  that,  if  the  discovery  was  made  by  the 
prior  locator  more  than  60  days  before  the  sub- 
sequent relocation,  plaintiff  was  entitled  to  re- 
cover, etc.,  was  not  erroneous  as  eliminating  the 
possibility  that  the  prior  locator  bad  done  the 
location  work,  and  otherwise  complied  with  the 
law. 
8.  Same  —  AHBiorous    Instructions  —  Con- 

BTBUINO  CHABGE  AS  A  WlIOLE. 

Where  the  court  in  an  instruction  gave 
every  step  which  the  law  requires  to  be  taken  to 
make  a  valid  mining  location,  a  phrase  in  an- 
other instruction  that  a  locator  complied  with 
all  the  requirements  of  the  law  was  not  ambigu- 
ous because  the  jury  was  not  informed  as  to 
what  the  requirements  of  the  law  were. 
4.  Same. 

Where  the  court  in  one  instruction  charg- 
«d  that  only  the  anappropriated  mineral  lands 
■of  the  United  States  were  open  to  location  as 
mining  claims,  another  instruction  which  refer- 
red to  the  requirements  of  the  law  in  making  the 
locations  was  not  erroneons  for  failing  to  state 
that  it  was  only  on  unappropriated  mineral 
lands  of  the  United  States  that  a  mining  loca- 
tion could  be  made. 

6.  Mines  and  Minebals— Mining  Locations 
— Location  Wobk. 

The  60  days  within  which  the  discoverer  of 
a.  mining  claim  must  perform  bis  location  work 
mna  from  the  date  or  the  discovery  of  mineral 
and  erecting  the  discovery  notice ;  and  one  can- 
not extend  his  time  to  do  his  work  by  renewing 
his  notice  of  discovery. 

«.  Appeai,  —  Erboneous       Instbuctions  — 
Harmless  Error. 

Where  a  verdict  is  according  to  the  law 
and  the  evidence,  or  is  the  only  one  which  could 
have  been  found  consistent  with  the  evidence, 
an  erroneou.s  instruction  is  harmless. 
y  fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4034.] 

Appeal  from  District  Court,  Boulder  Coun- 
ty; James  E.  Garrlgues,  Judge. 

Action  by  Henry  N.  Coffey  against  L.  Inge- 
marson  and  another.  Prom  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 


J.  Warner  Mills,  for  appellants. 
Montgomery,  for  appellee. 


Norton 


BAILEY,  J.  In  this  case  the  appellants 
■say  that  the  pleadings  are  in  proper  form, 
and  that  the  verdict  is  Justified  by  the  evl- 
■dence,  but  that  the  Jury  was  improperly  In- 
structed. It  appears  that  In  the  Gold  Hill 
mining  district  In  Boulder  county  there  is  a 
mineral  lode  which  for  several  years  had 
))een  located  and  abandoned  by  different  peo- 
ple. These  Tarioos  locators  had  driven  an 
adit  upon  the  lead.  After  the  abandonment 
of  the  pioperty,  this  adit  had  caved  in,  and 
was  filled  with  earth  and  rock  and  over- 
grown with  weeds.  Upon  January  1,  1903, 
appellant  Nelson  placed  upon  this  lead  near 
the  adit  above  mentioned  his  discovery  no- 
tice, claiming  the  lead  for  himself  and  one 
Liarsen.    He  performed  no  work  of  any  kind 


on  the  claim,  and  upon  the  28th.  day  of 
March,  1903,  he  erased  the  former  date,  and 
placed  "March  28th"  on  the  notice.  He  did 
no  work  after  that  time,  and  on  the  31st  of 
May  he  erased  "March  28th,"  and  placed 
"May  31st"  upon  the  board.  The  first  week 
In  June  Nelson  did  two  days'  work  upon  this 
claim,  and  some  time  before  that  one  Carl- 
son did  two  days'  work  for  Nelson;  a  pottion 
of  It  being  upon  this  claim,  and  a  portion  up- 
on another.  Concerning  the  work  done  by 
Nelson,  he  says  that  he  "picked  on  from  the 
foot  wall  back  toward  the  hanging  wall.  The 
vein  must  be  nine  or  ten  feet  wide,  and  he 
Just  picked  with  a  pick  and  shoveled  it  out. 
He  did  not  get  clear  to  the  bottom  of  the 
tunnel.  He  started  up  a  little  here,  and  pick- 
ed and  shoveled  It  away.  He  went  up  the 
mountain  and  picked  down;  didn't  go  clear  to 
the  top,  as  It  was  so  high — over  20  feet  from 
the  top  to  the  bottom."  Upon  cross-examina- 
tion he  said  that  "about  the  10th  of  June  for 
about  two  days  he  picked  In  on  the  vein  in  a 
white  iMrpbyry  as  far  as  he  thought  it  would 
be  needed,  about  4%  feet.  Carlson  worked 
in  the  same  place.  He  considered  he  had 
done  the  location  work  as  provided  by  law. 
He  had  made  a  new  face  in  the  white  por- 
phyry about  12  feet  high."  This  Is  all  the 
work  that  was  done  upon  the  claim  by  Nel- 
son or  for  blm  or  his  grantee,  appellant  Inge- 
marson,  until  September.  On  the  13th  of 
July,  1903,  appellee  posted  his  notice  of  dis- 
covery upon  the  claim,  and  In  about  30  days 
commenced  work,  for  the  purpose  of  perfect- 
ing his  location,  and  performed  ail  the  work 
and  more  than  required  by  statute.  On  the 
10th  of  September,  1003,  Nelson  sold  the  claim 
to  Ingemarson.  Ingemarson  ousted  appellee, 
and  took  possession  of  the  claim  himself. 
Then  appellee  brought  this  action  in  eject- 
ment. This  Is  the  state  of  affairs  which  ex- 
isted according  to  the  testimony  of  defend- 
ants and  their  witnesses.  Plaintiff  and  his 
witnesses  assert  that  previous  to  the  13th  of 
July  no  work  had  been  done  upon  the  prop- 
erty; but,  as  we  view  it,  this  conflict  in  the 
testimony  is  immaterial. 

The  statute  provides  that  within  60  days 
from  the  time  of  making  the  discovery  a 
shaft  10  feet  deep  shall  be  sunk,  or  an  open 
cut,  cross-cut,  or  tunnel,  iwhich  shall  cut  a 
lode  at  a  depth  of  10  feet  below  the  surface, 
shall  be  made,  or  an  adit  at  least  10  feet  In 
along  the  lode  from  the  point  where  the  lode 
may  be  In  any  manner  discovered  shall  be 
made.  Sections  3152-3154,  3153,  Mills'  Ann. 
St.  Section  3162,  Mills'  Ann.  St.,  provides: 
"The  relocation  of  an  abandoned  lode  claim 
shall  be  by  sinking  a  new  discovery  shaft  and 
fixing  new  boundaries  in  the  same  manner  as 
if  it  were  a  location  of  a  new  claim,  or  the 
relocator  may  sink  an  original  discovery 
abaft  ten  feet  deeper  than  it  was  at  the  time 
of  abandonment."  The  work  that  was  done, 
according  to  the  testimony  of  Nelaon,  cannot 
by  the  most  liberal  construction  be  said  to  be 
a  substantial  compliance  with  the  statutes 
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concerning  the  location  of  a  claim  or  the  re- 
location of  an  abandoned  one. 

The  Instructions  given  by  the  court  to  the 
jury  which  are  complained  of  by  appellants, 
and  upon  which  they  rely  for  a  reversal  of 
tblR  case,  are  as  follows: 

"No.  2.  The  gonrt  Instructs  the  Jury  that 
the  GO  days  within  which  the  discoverer  must 
perform  his  location  work  commences  to  run 
from  the  date  of  the  discovery  of  mineral  and 
erecting  his  discovery  notice,  and  that  a  per- 
son cannot  extend  his  time  to  do  his  work 
by  changing  the  date  on  his  discovery  stake, 
or  by  renewing  his  notice  of  discovery,  and, 
in  this  case,  you  are  Instructed  that  If  you 
believe  from  the  evidence  that  the  discovery 
of  a  vein  or  mineral  In  place  was  made  by 
Nelson  a  period  of  more  than  00  days  liefore 
the  13th  of  July,  100.3.  and  that  he  placed  a 
discovery  notice  on  said  claim  more  than  (50 
days  prior  to  plrtintlfC's  discovery,  and  you 
further  believe  from  the  evidence  that  the 
plaintiff  complied  with  all  the  requirements 
of  the  law,  then  It  Is  your  duty  to  find  for  the 
plaintiff. 

"No  3.  The  court  Instructs  the  Jury  that, 
where  two  persons  claim  the  right  to  a  cer- 
tain lode  or  vein,  the  i)er»on  who  first  makes 
a  valid  discovery  Is  entitled  to  the  groimd 
Included  within  his  claim,  provided  he  com- 
piled with  all  the  provisions  of  the  law ;  but, 
after  making  a  discovery  and  posting  a  no- 
tice, a  perRon  loses  all  of  his  rights,  imless 
he  further  compiles  with  the  law  by  doing 
his  location  work  within  60  days  from  the 
date  of  his  discovery,  and  In  this  case,  If  you 
believe  from  the  evidence  that  the  defend- 
ant Nelson  placed  a  discovery  notice  on  said 
lode  In  Januarj'  or  March,  and  you  further 
believe  that  he  failed  to  complete  his  location 
l)rlor  to  the  time  when  plaintiff  made  a  dis- 
covery on  said  lode,  then  you  should  find  for 
the  plaintiff,  provided  that  plaintiff  complied 
with  the  provisions  of  the  law  after  his  dis- 
covery. 

"No.  4.  The  court  Instructs  the  Jury  that  if 
you  believe  from  the  evidence  that  the  plain- 
tiff discovered,  located,  and  recorded  the  lfl03 
lode  according  to  the  requirements  of  the 
law,  as  stated  in  other  instructions,  prior  to 
the  filing  of  defendant's  amended  and  addi- 
tional location  certificate  in  February.  1904, 
you  cannot  consider  such  amended  certificate 
of  location  of  the  Red  Star  No.  1  lode  for 
any  pun>ose  whatever,  and  entirely  discard 
the  same  In  making  up  your  verdict." 

It  Is  contended  that  instruction  No.  2  Is 
faulty  because  the  Jury  was  substantially 
directed  to  find  for  the  plaintiff.  If  Nelson 
made  a  discovery  more  than  00  days  before 
iilalntlff's  discover?',  and  If  he  pla<'ed  a  dis- 
cover}- notice  on  the  lode  more  than  <10  days 
prior  to  July  13th,  and  If  the  plaintiff  com- 
piled with  all  the  requirements  of  the  law. 
The  contention  Is  that  the  second  proposition, 
namely,  that  the  discovery  was  made  more 
than  00  days  before  July  13th.  Is  wrong,  be- 
cause it  eliminntes  the  possibility  that  de- 


fendants had  done  their  location  work,  mark- 
ing the  boundaries,  filing  the  location  certifi- 
cate, and  otherwise  complying  with  the  law. 
There  Is  no  pretense  that  this  was  done  with- 
in the  60  days  from  the  time  of  the  discovery, 
namely,  the  1st  of  January,  1903,  and.  as  we 
have  seen,  it  was  not  done  after  the  date  on 
the  discovery  notice  waa  changed  the  last 
time.  The  other  contention  is  that  the  phrase 
"that  the  plaintiff  compiled  with  all  the  re- 
quirements of  the  law"  Is  ambiguous,  because 
the  Jury  was  not  Informed  as  to  what  the  re- 
quirements of  the  law  were.  In  the  first  In- 
struction requested  by  the  defendants  and 
given  by  the  court  every  step  which  the  law 
requires  to  he  taken  in  order  to  make  a  valid 
location  Is  minutely  described,  and  so  in  one 
other  Instruction  given  by  the  court  to  the 
Jury.  It  could  have  served  no  useful  purpose 
to  have  again  rei)eated  In  this  Instruction 
what  the  court  had  already  twice  told  the 
Jury.  The  objection  to  the  third  instruction 
Is  that  the  months  of  January  and  March 
only  are  mentioned,  while  the  defendants  re- 
lied upon  the  discovery  and  location  of  May 
3lRt.  The  ol)Jectlon  to  the  fourth  Instruction 
is  that  the  Jury  was  told  to  ignore  the  cer- 
tificate of  location  on  the  sole  condition  that 
plaintiff  located  his  lode  "according  to  the 
re<iulrements  of  the  law  as  stated  In  the  In- 
structions." It  Is  said  l»y  appellants  in  their 
brief  that  the  only  instruction  which  refers 
to  the  "requirements  of  the  law"  In  making 
locations  fnUs  to  tell  the  Jury  that  It  is  only 
on  the  public  unappropriated  mineral  do- 
main of  the  I'nlted  States  that  a  mining  loca- 
tion can  be  made.  As  above  stated,  the  court 
gave  two  instructions  defining  the  require- 
ments of  the  law — one  at  the  instance  of 
plaintiff  and  one  at  the  instance  of  defend- 
ants. The  first  clause  in  the  one  given  at  the 
Instance  of  defendants  Is  as  follows:  "The 
<»urt  instructs  the  Jury  that  only  the  imap- 
proprlated  mineral  lands  of  the  United  States 
are  open  to  exploration  and  location  as  a 
mining  claim."  This  Is  a  sufficient  answer  to 
the  contention  of  ai)pellant  In  relation  to  In- 
struction No.  4.  The  defendants  could  not 
have  been  prejudiced  by  any  of  these  In- 
structions If  the  first  proposition  made  iu 
Instruction  No.  2  is  correct,  namely,  "that 
the  00  days  within  which  the  discoverer  must 
perform  his  location  work  commences  to  run 
from  the  date  of  the  discovery  of  mineral  and 
erecting  his  discovery  notice ;  and  that  a  per- 
son cannot  extend  his  time  to  do  his  worlc  by 
changing  the  date  on  bis  discovery  stake,  or 
by  renewing  his  notice  of  discovery."  The 
statute  contemplates  that  the  work  shall  be 
l>erforme<l  within  60  days  from  the  time  o' 
making  the  discovery.  There  cannot  be  two 
discoveries  of  the  same  thing  by  the  same 
person.  The  law  having  fixed  the  time  In 
which  the  work  must  be  performed,  the  claim- 
ant has  not  the  power  or  authority  to  extend 
or  enlarge  that  period  for  his  own  conven- 
ience. 
Mr.  Morrison  says:    "It  seems  useless  to 
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add  that,  If  the  discovery  shaft  la  not  com- 
pleted within  the  legal  time,  it  is  mere  folly 
to  pull  down  the  old  notice  and  put  up  anoth- 
er of  a  later  date.  The  60  days  begin  to  run 
from  the  date  of  discovery,  and  no  self-serv- 
ing act  of  the  prospector  con  enlarge  the 
time."  ^lorrison's  Mining  Rights  (lOtb  Ed.) 
34.  Lindley  in  this  connection  says:  The 
locator  "ought  not  to  be  permitted  to  re-enter 
and  oust  himself,  predicating  such  re-entry 
and  ouster  on  bis  own  delinquency,  and  per- 
mitting him  to  re-enter  and  re-oust  blmsel.' 
periodically  to  save  the  necessity  of  develoc- 
Ing  bis  claim.  To  say  that  the  original  loca;  - 
or  has  the  power  within  himself  to  malie  ef- 
fectual a  forfeiture  arising  from  his  own  de- 
linquency by  perfecting  a  relocation  is  to 
place  in  his  hands  the  extraordinary  privilege 
of  holding  mineral  lands  perpetually  without 
doing  any  of  the  work  whatever.  *  *  * 
MoOaun  v.  McMillan.  129  Cal.  3S0.  62  Pac. 
31."  1  Lindley  on  Mines,  (  405.  If  Nelson 
could  make  a  discovery  and  post  his  discov- 
ery notice  on  the  Ist  of  January,  and  without 
performing  any  labor  erase  the  former  date 
and  redate  the  notice  in  March,  and,  again, 
without  performing  any  labor,  do  the  same 
act  in  May,  to  the  exclusion  of  those  who  de- 
sire to  make  a  location  upon  the  same  prop- 
erty and  develop  it,  there  is  no  reason  why 
he  might  not  continue  so  to  do  Indefinitely 
until  he  found  some  person  who  was  able 
and  willing  to  buy  him  ott.  If  Nelson  could 
hold  this  property  for  five  months  without 
making  his  discovery  shaft,  he  could  hold  it 
for  five  years.  This  is  not  what  the  law 
contemplates.  So  that,  even  though  the  in- 
structions given  by  the  court  to  the  Jury 
might  have  been  faulty  and  might  not  have 
been  drawn  with  the  care  which  they  should 
have  been,  defendants  were  in  no  wise  prej- 
udiced, but  under  the  testimony  of  Nelson 
himself  the  court  should  have  directed  a  ver- 
dict for  the  plaintiff.  Where  a  verdict  Is 
clearly  right  according  to  the  law  and  the 
evidence,  or  is  the  only  one  which  could  ^have 
been  found  consistent  with  the  evidence,  the 
giving  of  erroneous  Instructions  is  harmless 
error,  and  not  a  ground  for  reversal. 

Conceding  that  the  Instructions  are  erron- 
eous, still  the  defendants  have  not  been  prej- 
udiced, and  the  Judgment  of  the  district  court 
will  therefore  be  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  concur. 


REED  V.  INTERSTATE  OIL  CO. 
{Supreme  Court  of   Colorado.     Dec.   2,   1907.) 

1.  LlMfTATION  OF  ACTIONS  —  NEW  PROMISE  — 
SCFPICIENCY. 

A  new  promise  to  remove  the  bar  of  the 

Htatute  of  lin.itations  should  be  in  its  terms  un- 
CQuivocal  and  determinate,  and,  when  a  promise 
is  to  be  implied  from  an  acknowledgment,  the 
acknowledgment  ought  to  contain  an  unqualified 


admiaaion  of  a  previous  subsisting  debt,  which 

the  party  is  liable  and  willing  to  pay. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38.  Limitation  of  Actions,  {|  599-613.] 

2.  AppeaI/— Review— Questions  of  Fact. 

Where  the  evidence  is  conflicting  and  legally 
sufficient  to  sustain  the  finding  of  the  court,  it 
will  not  be  disturbed  on  appeal. 

(Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  3,  Appeal  and  Error,  §S  3983-3980.] 

3.  Same— Review  —  Habhless  Erbob  — Evi- 

OENCE. 

Where  It  Is  established  that  defendant  ac- 
knowledged the  debt,  so  as  to  remove  the  bar 
of  the  statute  of  limitations,  evidence  that  de- 
fendant made  an  agreement  not  to  set  up  such 
statute  would,  as  to  the  defendant,  be  harm- 
less. 

fEJd.  Note. — For  cases  in  jraint,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {{  4153-4160.] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver;    Ben  B.  Lindsey,  Judge. 

Action  on  a  note  by  the  Interstate  Oil  Com- 
pany against  Clinton  Reed.  From  a  Judg- 
ment for  plaintiff,  defendant  api)eals.  Af- 
firmed. 

Clinton  Reed,  W.  L.  Turman,  and  Wendell 
Stevens,  for  appellant.  \Y.  E.  Clark,  for  ap- 
pellee. 

CAMPBELL,  J.  There  have  been  two 
trials  of  this  action,  one  l)efore  a  Justice  of 
the  peace,  the  other  in  the  county  court,  each 
resulting  unfavorably  to  defendant,  who  Ih 
here  with  his  appeal  from  the  last  Judgment. 

The  abstract  is  indefinite  and  unsatisfac- 
tory, perhaps,  in  a  measure,  due  to  like  cqndh 
tions  of  the  transcript  Although  the  evi- 
dence, as  abstracted,  does  not  olearly  or 
definitely  show  the  nature  of  the  demand  on 
which  the  action  is  based,  or  the  Issues  in- 
volved, opposing  counsel  apparently  are  in 
accord  that  the  action  is  one  by  the  payee  of 
an  overdue  promissory  note  against  the  mak- 
er, in  which,  as  one  defense,  defendant  maker 
pleads  the  six-year  statute  of  limitation, 
which  plaintiff  seeks  to  avoid  by  defendant's 
recognition  of  the  debt  and  promise  to  pay  it 
within  the  pre8cril)ed  period  of  six  years  be- 
fore the  suit  was  begun.  Inferentiaily,  from 
references  by  counsel  during  the  progress  of 
the  trial,  it  would  seem  that  the  note  was 
introduced  in  evidence,  and  it  Is  spoken  of  as 
an  exhibit  in  the  case,  but  we  find  no  ex- 
hibit either  in  the  alratract  or  transcript  The 
date  of  its  execution  and  delivery  nowhere 
appears  in  the  record.  It  seems  to  be  as- 
sumed by  both  parties  that  the  statute  would 
have  run  against  the  note  upon  the  lltb  day 
of  February,  1903,  unless,  within  six  years  be- 
fore beginning  suit  there  was  by  defendant 
an  express  promise  of  payment,  or  an  nn- 
qualitied  recognition  of  the  continued  exist- 
ence of  the  debt.  There  is  possibly  some  dis- 
pute as  to  wbettier  defendant  made  a  pay- 
ment on  the  note  on  the  lltb  day  of  February, 
1807,  but  we  think  It  beyond  question  that 
such  payment  was  made.  The  real  contro- 
versy is  whether,  within  a  period  of  six  years 
before  tbe  action  was  begun,  February  18. 
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1903,  defendant  promised  to  pay  the  note. 
Defendant  admits  that  the  evidence  Is  direct- 
ly conflicting  upon  this  issue.  He  testifies 
that  within  the  period  of  six  years  he  did 
not  promise  to  pay.  PiaintiS's  -witnesses,  on 
the  contrary,  in  effect  say  that  within  that 
period  defendant  did  promise  to  pay  it,  and 
recognized  the  continued  existence  of  the 
previous  debt,  that  It  remained  impald,  and 
expressed  a  willingness  and  Intention  to  pay 
It  The  law  'appiicabie  to  this  case  is  well 
settled  In  this  Jurisdiction  and  generally  In 
this  country.  The  leading  case  is  Bell  v. 
Morrison,  1  Pet  (U.  S.)  351,  7  L.  Ed.  174,  and 
the  opinion  by  Story,  J.,  is  an  exhaustive  ex- 
position of  the  law.  The  learned  Judge  says: 
"If  the  bar  is  sought  to  be  removed  by  the 
proof  of  a  new  promise,  that  promise,  as  a 
new  cause  of  action,  ought  to  be  proved  in 
a  clear  and  explicit  manner,  and  be  in  its 
terms  unequivocal  and  determinate;  and,  if 
any  conditions  are  annexed,  they  ought  to  be 
shown  to  be  performed.  If  there  be  no  ex- 
press promise,  but  a  promise  is  to  be  raised 
by  Implication  of  law  from  the  acljnowledg- 
ment  of  the  party,  such  aclinowledgmcnt 
ought  to  contain  an  unqualified  and  direct 
admission  of  a  previous,  subsisting  debt, 
which  the  party  is  liable  and  willing  to  pay." 

This  court  and  the  Court  of  Appeals  in  the 
following,  among  otlier,  cases,  have  followed 
the  leading  case:  Thomas  v.  Carey,  26  Colo. 
485,  58  Pac.  1003;  Sears  v.  Hlcklln,  3  Colo. 
App.  331,  33  Pac.  137;  Adams  v.  Tucker,  6 
Colo.  App.  3Je,  40  Pac.  783;  Blackmore  ▼. 
Neale,  15  Colo.  App.  49,  60  Pac.  952.  In 
Thomas  T.  Carey  the  court,  speaking  by 
Gabbert,  J.,  said  that,  In  order  to  constitute 
a  promise  to  pay  a  debt  barred  by  the  stat- 
ute which  it  is  sought  to  remove  on  the 
strength  of  such  promise,  there  must  be  an 
unqualified  acknowledgment  of  indebtedness 
due  upon  such  debt  or  an  express  promise  to 
pay  the  same.  Applying  the  doctrine  to  the 
facts  of  this  case,  the  evidence  in  behalf  of 
plaintiff  was  legally  sufficient  if  believed  by 
the  trial  court,  to  show  that  within  the  pre- 
scribed period  there  was,  In  conversations 
between  defendant  and  representatives  of 
plaintifT,  an  unqualified  and  unequivocal  ac- 
knowledgment by  defendant  of  the  existence 
of  the  debt  evidenced  by  the  note  sued  on, 
and  that  It  remained  unpaid,  from  which  is 
fairly  deducible  an  implied  promise  to  pay  it, 
and,  at  a  conversation  at  another  time,  an  ex- 
press promise  to  pay  it 

In  affirming  the  Judgment,  we  are  not  re- 
quired to  pass  upon  the  credibility  of  the 
respective  witnesses,  but  are  observing  the 
established  rule  In  this  Jurisdiction  which  re- 
quires an  afflrm-ance  of  a  Judgment,  if  the 
evidence,  though  directly  conflicting.  Is  legal- 
ly sufficient  to  sustain  the  finding  of  fact  on 
which  it  rests.  If  the  trial  court  made  any 
mistake  In  admitting  evidence  responsive  to 
some  other  issues,  we  are  satisfied  that  It 
was  not  prejudicial  to  defendant  Some  evi- 
dence bore  upon  an  alleged  promise  of  de- 


fendant not  to  plead  the  statute  of  limita- 
tions If  plalntiCT  forbore  suit  upon  the  note 
nntil  after  the  statute  had  run,  and  some 
indicated  defendant's  desire  to  compromise. 
It  seems  that  such  issues  were  raised,  to 
which  relevant  evidence  of  both  parties  was 
adduced.  Without  expressing  an  opinion 
whether  such  promise  to  waive  the  plea,  or 
offer  of  compromise,  was  established,  we  say 
that  defendant  could  not  have  been  prejudic- 
ed by  the  admission  of  this  kind  of  evi- 
dence, since  the  legitimate  and  relevant  evi- 
dence upon  the'  Issue  of  a  recognition  of  the 
debt  and  a  promise  to  pay  It  is  legally  suf- 
ficient to  sustain  the  Judgment 

The  Judgment  is  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GABBERT,  J,  con- 
cur. 


KNAPP  et  al.  v.  NELSON. 
(Supreme  Court  of  Colorado.     Dec.  2,  1907.) 

1.  Appeal  —  Review  —  Findings  Upon  Con- 
FLicTiNo  Evidence. 

Findings  of  the  court  upon  conflicting  testi- 
mony, with  sufficient  evidence  to  sustain  them, 
will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3035-3937.] 

2.  Escrows — Recording  of  Deed  Placed  hi 
Escrow— Deli  VEKV. 

A  deed  placed  in  escrow,  which  was  never 
delivered,  but  was  recorded  by  the  escrow  holder 
in  violation  of  the  terms  of  the  escrow  agree- 
ment, has  no  effect  as  a  deed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Escrows,  f  17.] 

Appeal  from  District  Court  Conejos  Coun- 
ty;   Chas.  C.  Holbrook,  Judge. 

Action  by  Louis  Nelson  against  Fordyce  Bt 
Knapp  and  another  to  quiet  title  to  land. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Jesse  Stephenson,  for  appellants.  Lewis  S. 
Riley,  for  appellee. 

MAXWELL,  J.  Action  by  appellee  to  quiet 
title  to  a  quarter  section  of  land  in  Conejos 
county.  Trial  to  the  court  without  a  Jury. 
The  court  found:  That  in  the  month  of  May, 
A.  D.  1900,  Charles  A.  Johnson  sold  the  K.  W. 
14  of  section  8,  in  township  36  N.,  of  range  9 
E.,  of  the  New  Mexico  principal  meridian.  In 
the  county  of  Conejos,  state  of  Colorado,  th» 
land  here  In  controversy,  to  these  defendants, 
and  one  of  the  defendants  drew  his  check  on 
the  bank  In  Monte  Ylsta,  Golo.,  for  tbs 
amount  of  the  purchase  price,  and  by  agree- 
ment of  the  parties  the  check  and  deed  wertt 
left  In  the  possession  of  George  A.  Willis,  tb* 
deed  to  be  recorded,  abstract  of  title  acquir- 
ed, a  clear  title  appearing  therefrom,  the  pnt^ 
chase  price,  less  the  taxes,  to  be  forwarded  to 
the  grantor.  Mr.  Willis,  the  custodian  of  the 
deed  and  check,  and  in  fact  escrow  bolder, 
had  the  deed  recorded  and  presented  th« 
check  for  payment  which  payment  was  !•• 
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fused  at  the  Instance  of  the  drawer  of  the 
check.  Such  check  was  never  paid,  and  no 
part  of  the  purchase  money  for  such  land 
was  ever  paid  by  the  defendants  or  either  of 
them,  and  there  Is  still  no  offer  on  the  part 
of  the  defendants  to  pay  for  such  land,  and 
the  deed  has  never  been  delivered  and  no 
consideration  therefor  has  ever  passed.  That 
the  plaintiff  has  since  purchased  and  become 
the  owner  of  the  land  In  question.  That  at 
the  time  of  the  commencement  of  this  action 
the  plaintiff  was  and  has  continued  In  the 
possession  of  said  land,  and  la  entitled  to 
have  hla  title  to  the  same  quieted.  Where- 
fore the  court  finds  the  Issues  generally  for 
the  plaintiff.  A  decree  was  rendered  In  favor 
of  appellee  In  accordance  with  the  foregoing 
findings.  The  findings  of  the  court  and  the 
rendition  of  the  Judgment  are  assigned  for 
error. 

Upon  conflicting  evidence,  with  abnndant 
evidence  to  sustain  the  findings,  the  Issues  of 
fact  presented  by  the  pleadings  were  resolv- 
ed In  favor  of  plaintiff,  and  we  are  bonnd 
thereby.  It  appears  from  the  findings  of  the 
court,  and  the  evidence  In  support  thereof, 
that  the  deed  under  which  appellants  claim 
title  was  recorded  by  the  escrow  holder  In 
violation  of  and  contrary  to  the  terms  of  an 
escrow  agreement  Appellants  contend  that 
the  recording  of  the  deed  constituted  a  de- 
livery of  the  deed  to  them,  thereby  vesting 
In  them  title  to  the  land  in  controversy.  A 
deed  placed  in  escrow,  delivered  In  violation 
of  or  contrary  to  the  conditions  of  the  escrow 
agreement,  has  no  force  or  effect  as  a  deed, 
and  passes  no  estate  or  Interest  thereby. 
Hamlll  V.  Thompson,  8  Oolo.  518,  623 ;  Snyder 
V.  Voorhes,  Ex'r,  7  Colo.  206,  297,  3  Pac.  483; 
Wolcott  V.  Johns,  7  Colo.  App.  360,  376,  44 
Paa  67S.  Conceding  that  the  recording  of  a 
deed  Is  a  delivery  thereof,  as  contended  by 
appellants,  upon  which  i)olnt  we  express  no 
opinion,  the  delivery  of  the  deed  under  the 
facts  of  this  case  passed  no  estate  In  the 
lands  in  controversy  to  the  appellant!. 

The  judgment  will  be  affirmed. 

Affirmed. 


STBBLO,  a  J., 
cnr. 


and  GODDARD,  J.,  con- 


(41  Colo.  442) 

OHIPMAN  County  Treasurer,  v.  FORWARD. 

(Supreme  Court  of  Colorado.    Dee.  2,  1907.) 

1.  MANDAinrs— PLiADiiia— OoxPLAniT  —  Aif- 
BWE>  OB  DnroRBxt,. 

In  mandamus  after  the  alternative  writ  haa 
issued,  the  complaint  or  petition  is  functus  of- 
ficio and  cannot  be  answered  or  demurred  to; 
but  respondent's  pleading  shonld  be  directed  to 
the  altematiTe  writ. 

2.  Sahb— Affkai,. 

Where  defendant  In  mandamus,  after  the 
Issue  of  the  alternative  writ,  answered  the  com- 
plaint on  which  it  iasued,  to  vhich  answer  a  de- 
murrer waa  sustained,  and  judKment  entered  for 
plaintiif,  defendant's  appeal  from  tlw  judgment 

92P.-fiS 


will  be  dismlsaed ;  the  alternative  writ  not  hav- 
ing been  attadced  bj  answer,  demurrer,  w  mo- 
tion. 

Appeal  from  District  Court;  Logan  County ; 
E.  K.  Armour,  Judge. 

Mandamus  by  C  Forward  againat  J.  C. 
Ohiptnan,  county  treasurer,  to  compel  the 
countersigning  of  county  orders.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Appeal  dismissed. 

Mimson  &  Munson,  for  appellant 

CAMPBELL^  J.  Appellee,  Forward,  as 
plaintiff,  filed  his  complaint  in  the  district 
court  In  which,  as  assignee  of  orders  or  war- 
rants issued  by  the  school  board  of  district 
No.  12  of  Logan  county,  and  drawn  on  the 
county  treasurer,  and  signed  by  the  presi- 
dent and  secretary  of  the  board,  he  asked  for 
a  writ  of  mandamus  compelling  the  treasurer 
of  the  district  to  connterslgn  the  same;  that 
officer  having,  upon  demand,  refused  to  do  so. 
The  alternative  writ  of  mandamus  was  issued 
as  prayed  for,  and  on  the  return  day  defend- 
ant below  (appellant  here)  filed  an  answer 
to  the  complaint,  in  which  he  set  forth  facts 
which,  in  his  judgment,  made  the  warrants 
illegal,  assigning  such  Illegality  as  his  reason 
for  refusing  to  countersign  them.  The  court 
sustained  a  demurrer  to  this  answer,  and  the 
alternative  writ  was  thereupon  mode  peremp- 
tory, and  from  final  judgment  thus  entered 
defendant  appeals. 

We  think  this  appeal  shonld  be  dismissed, 
Irrespective  of  the  merits  of  the  answer  to 
the  complaint  In  mandamus  the  object  of 
the  petition  or  complaint  Is  to  secure  th« 
granting  of  the  alternative  writ  or  rule,  to 
show  cause,  and,  when  that  has  been  Issued'. 
the  complaint  is  functus  officio,  and  the  al- 
ternative writ  becomes  the  initial  pleading  Id 
the  cause.  There  are  some  cases  in  our  re- 
ports in  which  it  seems  that  the  parties  pro- 
ceeded, without  objection,  either  by  court  or 
counsel,  as  if  the  rights  of  the  applicant  for 
the  writ  depended  upon  the  allegations  of  his 
complaint  or  petition.  Bnt  this  court  has 
expressly  ruled  in  Wheeler  v.  Northern  Colo. 
Irr.  Co.,  10  Colo.  682,  17  Pac.  487,  8  Am.  St 
Bep.  60S,  that  "the  alternative  writ  of  man- 
damus performs  the  office  of  the  complaint 
In  an  ordinary  dvll  action.  It  must  state  a 
cause  of  action,  and,  falling  to  do  so,  will  not 
support  a  jadgment  Its  legal  sufficiency 
may,  by  the  return  or  answer  provided  for 
In  the  Civil  Code,  be  challenged  as  upon  de- 
murrer and  tested  under  the  rules  of  pleading 
applicable  to  the  ordinary  complaint  when 
assailed  by  demurrer."  In  Nance  v.  People, 
25  Cola  262,  54  Pac.  631,  It  was  said,  where 
a  demurrer  was  filed  to  the  complaint  or 
petition :  "The  demurrer  filed  by  respondent 
Nance  was  directed  to  the  original  petition. 
In  order  to  raise  this  question  properly  in 
the  court  below.  It  should  have  been  directed 
to  the  writ  Itself,  as  the  alternative  writ  be- 
comes the  primary  plending  in  the  case,  wbicb 
muat  be  examined  for  the  purpose  of  aacer- 
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talning  If  it  state  a  canae  ot  action."  See, 
aiso.  Kepliart  v.  People,  28  Colo.  73,  62  Pac. 
Mfi.  Other  cases  so  holding  might  be  cited, 
but  those  mentioned  show  wliat  oar  practice 
is. 

The  record  in  this  case  discloses  no  objec- 
tion to  the  sufficiency  of  the  aitematlTe  writ 
either  below  or  upon  this  reriew.  It  seems 
sufficient  in  all  respects,  assuming  its  allega- 
tions to  be  true,  to  justify  the  relief  which 
was  granted.  If,  therefore,  we  sbouid  assume 
that  the  complaint  or  petition  for  the  writ 
is  defective,  and  that  the  answer,  if,  instead 
of  being  addressed  to  the  complaint,  had  been 
directed  to  the  altematire  writ,  would  be  a 
sufficient  defense ;  and  further  assuming,  but 
not  In  either  case  so  deciding,  that  under  our 
Code  as  it  exists  at  the  present  time  an  ap- 
peal from  a  Judgment  in  mandamus  is  an 
appropriate  remedy,  we  must,  nevertheless, 
dismiss  the  appeal,  because,  under  the  facts 
disclosed  by  the  record,  the  statements  of  the 
altematiye  writ  were  not,  and  have  not  been, 
denied  or  in  any  way  questioned  either  by 
motion,  demurrer,  or  answer. 

Appeal  dismissed. 

STEELE,  C.  J.,  and  GABBEBT,  J.,  concur. 


NEWTON  et  al.  v.  CARDWELL  BLUE 

PRINT  &  SUPPLY  CO. 
(Supreme  Court  of  Colorado.    Dec.  2,  1907.) 

1.  Appeal— Reservation  in  Lower  Codkt— 
Mattees  Not  Presented. 

In  an  action  of  replevin,  where  no  objection 
was  made  by  defendant  in  tiie  trial  court  to  the 
tack  of  proof  ttiat  plaintiff  was  ever  the  owner 
of  or  in  possefision  of  the  articles  in  question, 
defendant  cannot  raise  the  question  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  ]200.] 

2.  Same— Review— Conclusiveness   of   Ver- 
dict. 

A  verdict  based  upon  sufficient  evidence  is 
oonclnsive  on  appeal. 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  393.V3937.] 

.'{.  Same — Reservation  in  Lower  Court — In- 
structions— Neckssity  for  ExcErrioNS. 
Where  no  exceptions  were  saved  to  instruc- 
tions given,   their  eRsignment  as  error  -will  be 
cligregardod. 

(Ed.  Note.— For  rases  in  point  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  S$  ir»16-.l,">.32.] 

4.  .Same— Failure  to  Request  Instruction. 
Mere  nomlirection  by  the  court,  in  the  ab- 
sence of  requests  for  instructions,  is  not  error. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial.  {  C27.1 

.">.  Pledges— Bailment— Fraudulent  Pledge 
OF  Goods  bt  Bailee— Rights  of  Pledgee. 
Where  a  bailee  of  goods  for  safe-iceeping 
pledges  tliem  with  intent  to  convert  the  proceeds 
to  his  own  use,  he  is  guilty  ot  larceny,  and  the 
pledgee  acquires  no  title  as  against  the  owner, 
tliougb  he  dealt  bona  tide  with  the  pledgor. 

[Kd.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  40,  Pledges,  §S  48-50.] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;    Franic  W.  Owers.  Judge.' 
Action  ot  replevin  by  the  Cardwell  Blue 


Print  &  Supply  Compony  against  Harris  A. 
Newton  and  another,  partners  under  the  firm 
name  of  Newton's  Collateral  Loan  Bank. 
Judgment  for  plaintilT,  and  defendants  ap- 
peaL    Affirmed. 

W.  T.  Rogers,  for  api)ellant&  W.  D. 
Wright,  for  appellee. 

JIAXWELL,  J.  Replevin  for  a  mining 
transit  and  tripod.  The  undisputed  evidence 
waa  that  apiiellee  delivered  poeseasion  of  the 
property  to  one  Rodgers,  upon  reprea^ita- 
tions  to  the  effect  that  he  had  a  purchaser 
for  the  property.  Rodgers  was  to  receive  a 
couuuission  for  making  ttie  sale.  He  pawned 
the  property  to  appellants.  Appellants  took 
the  articles  In  good  faith  and  witbont  knowl- 
edge that  Rodgers  waa  not  the  owner  thereof. 
Trial  to  a  Jury  resulted  in  a  verdict  and  Judg- 
ment for  appellee. 

Appellants  contend  that  there  was  do  proof 
that  appellee  was  ever  the  owner  of  or  in 
possession  of  the  property.  Erldenoe  intro- 
duced by  appellants  establishes  the  owner- 
ship and  posseasioa  of  tbe  pn^jerty  in  ap- 
pellee. E^rttaermore,  Uiis  point  was  not 
raised  in  the  court  below,  and,  if  any  doubt 
existed,  appellants  are  not  in  a  position  here 
to  take  advantage  thereof. 

Appellants  further  contend  that  tbe  evi- 
dence shows  that  appellees  sold  the  transit 
to  Rodgers.  Appellants  introduced  in  evi- 
dence a  memorandum  account  taken  from  tbe 
books  of  appellee,  showing  that  the  transit 
bad  been  charged  to  Rodgers'  account  Evi- 
dence was  introduced  by  appellee  explana- 
tory of  this  account.  The  Jury  were  cor- 
rectly instructed  upon  tbis  phase  of  the  case, 
to  wblcb  instruction  appellants  interposed 
no  objection.  Tbe  jury  having  decided  the 
question  here  presented  adversely  to  aiq>el- 
lants'  contention,  upon  testimony  sufficient  to 
warrant  the  verdict,  we  are  concluded  there- 
by. 

There  have  been  two  trials  of  this  case, 
both  resulting  in  Judgments  against  appel- 
lants. No  exceptions  were  saved  to  any  of 
the  instructions  given  to  the  Jury,  although 
tbe  instructions  are  assigned  for  error. 
These  assignments  of  error,  under  tbe  well- 
settled  rule  of  this  court,  will  be  disregarded. 

Appellants  complain  that  the  court  did  not 
Instruct  the  jury  in  accordance  with  their 
theory  of  the  cas^.  No  instructions  whatever 
were  requested  by  appellants.  Mere  nondl- 
rection  is  not  available  error,  in  the  absence 
of  requests  for  Instructions.  Mackey  v. 
Brlggs,  16  Colo.  143,  146,  26  Pac.  131 ;  Brown 
V.  People,  20  Colo.  161,  167,  36  Pac.  1040; 
Highlands  v.  Ralne,  23  Colo.  295,  300,  47  Pac. 
283.  The  principle  controlling  this  case  is 
thus  stated  in  tbe  syllabus  of  Gottlieb  v. 
Hartman,  8  Colo.  53:  "Where  a  bailee  of 
goods  for  safe-keeping  merely  pledges  tbe 
same  with  intent  to  convert  the  proceeds  to 
his  own  use,  such  pledge  amounts  to  larceny 
1^  tbe  pledgor,  and  the  pledgee  acquires  no 
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title  as  against  the  owner,  though  he  dealt 
bona  flde  with  the  pledgor."  Rodgers  was 
the  bailee  or  agent  of  appellee  to  make  a  sale 
of  the  property.  The  appellants  acquired  no 
title  to  the  property  as  against  appellee  by 
virtue  of  the  pledge  of  the  property  to  them 
by  Rodgers,  although  they  may  have  dealt 
In  good  faith  with  Rodgers.  This  principle 
■was  correctly  stated  In  the  charge  of  the 
court  to  the  Jnry. 

Judgment  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  GODDARD,  J.,  concur. 


COLORADO    MIDLAND    RY.    CO.    v.    Mc- 
GARRY. 

(Supreme  Oonrt  of  Colorado.    Dec.  2,  1907.) 

1.  APPEAL— Prejudiciai.  Error. 

A  party  haR  a  right  to  have  his  cause  sub- 
mitted to  a  jury  upon  proper  instructions,  and 
to  the  observance  by  the  trial  court  of  the  rules 
of  evidence,  whether  the  facts  are  in  slight  or 
serious  dispute,  though  error  might  not  be  as 
prejudicial  where  the  conflict  in  evidence  in  only 
Bligbt  as  where  there  is  a  substantial  conflict. 

2.  Caeeiers— Injuries  to  Passenoeb  —  Ac- 
tions—Instructions —  Evidence  to  War- 
rant. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger by  the  derailment  of  the  train,  there 
was  evidence  that  the  train  was  going  from  35 
to  40  miles  an  hour  at  the  time  of  the  accident, 
and  that  the  cross-ties  were  rotten  at  the  place 
of  the  accident  which  testimony  was  contradict- 
ed by  the  defendant,  an  instruction  to  return  a 
verdict  for  plaintiff  if  the  jury  found  that  the 
train  was  derailed  because  of  the  unsound  con- 
dition of  the  ties,  or  the  defective  condition  of 
the  rails  at  the  point  where  the  injury  occurred, 
or  the  unusual  and  dangerous  rate  of  speed  at 
which  the  train  was  then  running,  was  proper. 

3.  Evidence— Res  Ge8t.b. 

In  an  action  for  injuries  to  a  passenger 
by  the  derailment  of  the  train,  statement  by  the 
engineer  of  the  train,  made  six  months  after  the 
accident,  that  there  was  a  defective  rail  where 
the  accident  occurred,  which,  from  all  appear- 
ances, looked  lilce  an  old  break,  were  not  admis- 
sible as  res  gesta;. 

[£d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S§  351-368.] 

4.  Witnesses— IiiPEACHiiENT—CBEDiBiLiTy  — 
Evidence— Admissibility. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger by  the  derailment  of  the  train,  the  en- 
gineer of  the  train  testified  that  the  condition 
of  the  track  at  the  place  of  the  accident  was 
good  for  a  run  at  the  rate  of  50  miles  an  hour, 
and  that  he  had  every  reason  to  believe  that  the 
track  was  in  perfect  condition,  statements  by  the 
engineer  six  months  after  the  accident,  to  the 
effect  that  there  was  a  defective  rail  where  the 
accident  occurred,  which,  from  all  appearances, 
looked  like  an  old  break,  were  admissible  as 
affecting  the  credibility  of  the  engineer. 

5.  Evidence— Dbmonbtbative  Evidence. 

In  an  action  for  injuries  to  a  passenger  by 
the  derailment  of  the  train,  rotten  pieces  of 
wood,  purporting  to  be  parts  of  the  ties  at  the 
place  of  the  accident,  were  admissible  when  iden- 
tified as  such. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  679.] 

G.  Same— Rbxevancy. 

Though,  in  an  action  for  injuries  to  a  pas- 
senger by  the  derailment  of  the  train,  rotten 


pieces  of  wood,  purporting  to  be  parts  of  the 
ties  forming  part  of  defendant's  track  at  tlit 
place  of  accident,  were  introduced  in  evidence 
by  plaintiff,  testimony  of  the  «onductor  of  tbt 
train  in  rebuttal  that  shortly  after  the  derail- 
ment he  had  seen  several  persons  with  pieces  of 
wood  in  their  hands  which  were  not  parts  of  the 
cross-ties  under  the  rails  where  the  accident  oc- 
curred, and  that  be  so  stated  to  them,  was  inad- 
missible, where  none  of  the  persons  to  whom 
the  conductor  referred  were  witnesses  at  the 
trial. 

7.  Witnesses— Competency  —  Confidential 
Relations— PuYsiciANs. 

2  Mills'  Ann.  St.  i  4824,  cl.  4,  provides  that 
a  physician  or  surgeon  shall  not,  without  the 
patient's  consent,  be  examined  as  to  any  in- 
formation acquired  in  attending  the  patient, 
which  was  necessary  to  enable  him  to  prescribe 
or  act  for  the  patient.  Held,  that  a  physician 
commissioned  by  a  railroad  company's  chief  sur- 
geon to  inquire  into  the  injuries  of  a  passenger 
on  one  of  the  railroad  company's  trains,  and  to 
prescribe  treatment  for  him,  was  not  competent 
to  testify,  in  an  action  for  injuries  received  by 
the  passenger,  as  to  information  acquired  by 
him  while  attending  the  person  injured. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  8  771.] 

8.  Carriers— Injuries  to  Fassenoebs  —  Ac- 
tions— Instructions. 

In  an  action  for  injuries  to  a  pas.senger  by 
the  derailment  of  the  train,  a  requested  instruc- 
tion that  if  defendant's  trains  were  continuously 
operated  over  a  broken  rail  for  a  long  time  with 
uniformly  good  results,  and  without  any  visible 
means  of  detecting  the  flaws  described  in  the 
rail,  such  facts  would  be  evidence  of  its  freedom 
from  danger  as  strong  as  defendant  could  have, 
tending  to  rebut  the  presumption  of  negligence 
from  continuing  its  use,  was  properly  refused, 
since.  If  such  were  the  law,  the  duty  of  inspec- 
tion to  see  that  the  rails  were  in  proper  condi- 
tion might  be  dispensed  with  so  long  as  the 
rails  and  cross-ties  could  be  used  without  ac- 
cident. 

Appeal  from  District  Court,  Teller  County ; 
Louis  W.  Cunningham,  Judge. 

Action  by  L.  E.  McGarry  against  the  Colo- 
rado Midland  Railway  Company.  From  a 
Judgment  for  plaiutifT,  defendant  appeals. 
Affirmed. 

Henry  T.  Rogers,  Lnclns  M.  Cuthbert,  Dan- 
iel B.  Ellis,  and  Lewlf  B.  Johnson  (Plerpont 
Puller,  of  counsel),  for  appellant.  John  M. 
Glover  (H.  McGarry,  of  couu.sel),  for  appellee. 

CAMPBELL.  J.  The  iilaintlfT,  McGarrj-,  a 
passenger  riding  on  one  of  the  trains  of  the 
Colorado  Midland  Railway  Coinpuny,  brought 
this  action,  and  obtained  a  Judgment  against 
defendant  for  ?2,000,  for  damages  for  per- 
sonal injuries  sustained  by  him  as  the  result 
of  defendant's  negligence.  Defendaut  ai)- 
peals. 

As  charged  In  the  complaint,  the  negligence 
was  the  running  of  defendant's  train  at  tltt 
time  of  the  injury  at  an  uniLsunl  and  dan- 
gerous rate  of  speed  on  a  downgrade  and  over 
a  defective  and  unsafe  track;  the  rails  being 
defective,  and  the  cross-ties  decayed  and  rot- 
ten. The  clear  and  concise  presentation  by 
counsel  for  both  parties  of  the  questions  sub- 
mitted for  decision  has  materially  aided  the 
court  and  lightened  its  labors.  The  parties 
are  iu  accord  tliat  where,  as  here,  the  rela- 
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tlon  of  carrier  and  passenger  exists,  and  a 
railway  car  is  thrown  from  the  track  where- 
by the  passenger  Is  Injured,  the  presumption 
Is  that  the  carrier  is  guilty  oi:  negligence,  and 
the  onus  is  then  placed  upon  it  to  show  that 
It  was  not  negligent  In  the  reepect  charged, 
learned  counsel  for  defendant,  while  protest- 
ing that  the  preponderance  of  evidence  upon 
the  Issues  of  fact  Is  with  defendant,  neverthe- 
less concetle  that  the  evidence  Is  In  substan- 
tial conflict,  and  therefore  they  do  not  rely 
for  reversal  ui)on  the  grotuid  that  the  judg- 
ment Is  contrary  to  the  evidence.  They  In- 
sist, however,  that  this  substantial  conflict  In 
the  evidence  requires  us  to  give  careful  atten- 
tion to  the  alleged  errors  of  the  trial  court 
in  admitting  and  rejecting  evidence,  and  In 
.Hiving  and  refusing  instructions,  which  er- 
rors might,  and  probably  did,  to  the  prejudice 
of  defendant,  c-ontrlbute  to  the  verdict.  It 
goes  without  saying  that  a  party  has  a  right 
to  have  his  cause  submitted  to  the  jury  upon 
proper  legal  Instructions,  and  to  the  observ- 
ance by  the  trial  court  of  wholesome  rules  of 
wldcnce,  whether  the  facts  are  in  slight  or 
serious  dispute;  though  it  may  be  true,  as 
ccunscl  apparently  contend,  tlmt  error  in  in- 
stmctions  and  rulings  on  evidence  would  be 
prejudicial  in  a  greater  degree  where  the  evi- 
dence is  in  substantial  conflict  than  where 
the  differences  are  only  slight. 

1.  One  of  the  Instructions  given  permitted 
the  jury  to  return  a  verdict  for  plalntllE  If 
they  should  find  tliat  the  train  was  derailed 
*i)eeaase  of  the  rotten  and  unsound  condition 
of  tlie  ties,  or  the  defective  condition  of  the 
rails  constituting  tlie  track  at  said  point,  or 
tlie  unusual  and  dangerous  rate  of  speed  at 
which  the  said  train  was  then  running,  or 
«ither  of  such  causes,  or  all  of  said  causes 
combined."  Defendant  says  this  Instruction 
^^•as  wrong,  because  there  was  no  evidence 
tending  to  show  that  the  train  was  l)eing  so 
operated,  or  that  the  condition  of  the  ties 
was,  or  could  have  been,  the  proximate  cause 
of  derailment,  or  in  any  manner  contributed 
to  the  accident.  In  this  counsel  are  in  error. 
There  was  .some  evidence  that  the  train  was 
going  35  to  40  miles  an  hour  at  the  time  of 
the  accident,  which,  In  the  circumstances,  the 
jury  might  proijerly  find  was  excessive;  and 
there  was  also  evidence  that  the  cross-ties 
were  rotten  and  decayed  at  the  place  where 
the  derailment  occurred.  True  It  Is.  there 
was  testimony  to  the  contrary  as  to  both  of 
these  issues,  and  that  the  derailment  occurred 
solely  because  of  a  latent  defect  In  a  broken 
rail,  which  could  not  be  discovered  by  any 
test  known  to  science.  Hence  the  accident 
was  unavoidable,  and  not  the  result  of  an  old 
fracture  of  the  rail,  or  of  the  condition  of 
the  cross-ties  or  the  excessive  speed,  if  any. 
Still,  the  instruction  given  was  applicable  to 
some  of  the  testimony  which  was  Introduced, 
and  it  was  for  the  jury  to  determine,  in  view 
of  the  surrounding  circumstances  and  condi- 
tions, whether  the  rate  of  speed  was  danger- 
ous, and  whether  such  speed  and  condition  of 


the  ties,  as  matter  of  fact,  caused,  or  contrib- 
uted to,  the  derailment 

2.  In  cross-examination  of  defendant's  wit- 
ness  the  locomotive  engineer  in  charge  of  the 
engine  at  the  time  of  the  accident,  plalntUTs 
counsel  was  permitted,  over  the  objection  of 
defendant,  to  ask  if  be  had  not,  about  six 
months  after  tlie  accident,  in  a  conversatlMi 
with  John  Caiderwood,  said  that  there  was 
a  defective  rail  where  the  accident  occurred, 
which,  from  all  appearances,  looked  like  an 
old  break ;  and  that  it  was  also  error  for  the 
court  thereafter  to  permit  counsel  for  plain- 
tiff, after  the  engineer  denied  the  statement, 
to  show  by  Caiderwood  that  be  did  say  so. 
Defendant  says,  as  one  ground  of  objection, 
that  it  was  not  proper  as  part  of  the  res 
gestte  thus  to  bind  the  company  by  the  dec- 
laration of  its  agent  or  employe*,  since  the  re- 
mark was  said  to  have  been  made  six  months 
or  more  after  the  accident  Defendant  is 
right  as  to  this  ground,  but  this  testimony 
was  not  sought  to  Ite  Introduced,  nor  was  it 
permitted,  as  a  part  of  the  res  gesta;.  The 
engineer  had  theretofore  testified  that  the  con- 
dition of  the  track  at  the  place  in  question 
was  good  for  a  run  at  the  rate  of  50  miles 
an  hour,  and  that  he  had  every  reason  to  be- 
lieve that  the  track  there  was  In  perfect  con- 
dition, and  said  expressly  that  it  was  In  flrst- 
class  condition  in  every  respect  so  far  as  his 
knowledge  of  it  was  concerned,  and  from  the 
motion  of  the  engine  as  he  jmssed  over  it 
Certainly,  this  was  material  testimony  tend- 
ing to  show  that  the  track,  including  the 
rails  and  cross-ties,  was  In  perfect  condition. 
The  testimony  of  Caiderwood  that  the  en- 
gineer had  made  inconsistent  statements  was 
properly  admitted  as  afTecting  the  credibility 
of  the  latter.  The  cross-examination  of  de- 
fendant's engineer,  which  made  Caldcrwood's 
testimony  admissible,  was  not  In  respect  to 
an  immaterial  or  irrelevant  matter,  but  bore 
directly  upon  his  examination  In  chief. 

8.  Witnesses  forptelntifT  produced  in  court 
and  over  defendant's  objection  the  court  ad- 
mitted, rotten  pieces  of  wood  which  purport- 
ed to  be  parts  of  ties,  forming  a  part  of  the 
track  at  the  place  where  the  accident  liap- 
pened.  and  defendant  says  that  such  evidence 
was  improperly  received  because  the  pieces 
were  not  Identified  as  having  been  parts  of 
the  cross-ties  under  the  rail  which  was  bro- 
ken, or  as  having  been  a  part  of  the  track  in 
question.  Error  Is  also  predicated  on  the 
refusal  of  the  court  to  permit  a  witness  tft^ 
defendant  (the  conductor  of  the  train)  to 
testify  that  he  saw,  shortly  after  the  derail- 
ment, several  persons,  but  not  the  witnesses 
who  testified  at  the  trial,  with  pieces  of  wood 
in  tlieir  hands  which  were  not  parts  of  the 
cross- ties,  and  that  the  conductor  so  stated 
to  them.  There  was  no  error  in  either  of 
these  rulings.  The  evidence  tended  to  es- 
-tabllsh  the  fact  that  the  pieces  of  wood  pro- 
duced before  the  jury  were  parts  of  the  cross- 
ties  under  the  broken  rail,  and  it  was  not 
error  to  reject  the  offered  testimony  of  the 
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conductor  that  other  witnesses  than  those 
who  were  sworn  by  plaintiff  may  have  had 
In  their  itossession  pieces  of  wood  that  did 
not  coiue  from  these  cross-tfes.  St.  Louis 
&  S.  y.  K.  It.  Co.  V.  Murruy.  5.">  Ark.  24S,  18 
S.  W.  a*,  It;  L.  K.  A.  787.  20  Am.  St.  Rep.  32, 
is  not  In  iioint.  There  the  court  said  that  It 
was  propor  that  evldoiice  as  to  remarks  and 
fxchiniiitioiis  luiidc  by  other  passengers  as  to 
the  situation  when  plaintiff  jumped  from  the 
iniiu  and  received  Injuries  was  competent 
and  :idni!ssll)I>>  as  part  of  the  res  cestae  to 
!«li(iw  the  apparent  situation  and  the  effect 
which  it  proliahly  had  ui)on  him  and  other 
jiasscni:ors.  That  deiision  is  far  from  sup- 
pDrtiii;:  defciidttut's  contention  here.  Just 
licw  the  testimony  of  the  conductor  that 
other  witnesses  had  pieces  of  wood  that  were 
I>art  of  the  eniliankinent  affected  the  credi- 
bility of  iiliiintiff's  witnesses,  wlio  lestlfle<l 
that  the  pieces  they  produced  in  court  came 
from  defective  cross-ties  under  the  broken 
rail,  is  not  obvious. 

-1.  iX'fendant  called  as  a  witness  Dr.  Pack- 
ard, a  physician  authorized  to  practice  his 
l)rofession  under  the  laws  of  thl.s  state,  and 
asked  him  conwrnluR  plaintiff's  condition  at 
the  time  the  ]>liyslclau  made  an  examination 
of  him  Soon  after  the  Injury  was  InHlcted. 
It  apj>e!irs  that  this  examination  was  made 
as  the  result  of  Instructions  to  Dr.  Packard 
from  Dr.  Bancroft,  defendant's  chief  surgeon. 
I'laintiff.  refusing  his  consent,  objected  to 
this  testimony  upon  the  ground  that  it  was 
forbidden  by  section  4824,  cl.  4,  2  MllKs'  Ann. 
St.,  which  reads:  "A  physician  or  surgeon 
<luly  authorized  to  practice  his  profession  un- 
der the  laws  of  this  state,  shall  not,  without 
the  consent  of  his  x>atlent,  l)e  examined  as 
to  any  information  acquired  in  attending  the 
I>atlent,  wlilch  was  necessary  to  enable  blm 
to  prescribe  or  act  for  the  patient."'  Defend- 
ant claims  the  «vid©nce  was  competent  be- 
.<-ause  Dr.  I'ackard  was  not  employed  by 
plaintiff  as  a  phyfiieian,  and  that  plaintiff 
at  the  time  was.  not  his  patient.  (;ounseI  cite 
to  this  point  Heath  v.  Broadway  &  S.  A.  R. 
Co..  57  N.  Y.  Super.  Ct.  49(j,  8  X.  Y.  Supp. 
8(B5,  and  23  Anu  &  Eng.  Cyc.  I^aw  (2d  Ed.)  85. 
Defendant's  objection  to  this  ruling  of  the 
<'onrt  e.vcludlng  the  offer  is  not  tenable,  and 
the  authorities  cited  are  not  In  point.  Dr. 
Packard  himself  testified  that  he  was  com- 
missioned by  Dr.  Bancroft  to  inquire  into 
plaintiffs  injuries  and  to  prescribe  treatment 
where  the  family  physician  was  not  euiploy- 
«d.  What  the  physician  found,  as  to  j)laln- 
tlfTs  physical  condition,  must  have  been  the 
result  of  the  examination  that  was  made  In 
«uch  circnmstanees.  Our  statute  applies  and 
makes  the  testimony  incompetent.  The  au- 
thorities cited  hold  that,  where  n  person  re- 
sponsible for  an  accident  by  w^hlch  another 
Is  injured  sends  a  physician  employed  and 
paid  by  him  to  attend  the  injured  person,  the 


rule  of  privilege  applies.  In  the  Heath  Case, 
the  court  adverted  to  the  fact  that  the  evi- 
dence there  showed  the  object  and  purpose 
of  the  pb,vslelan  in  examining  the  patient 
were  to  procure  for  the  employer  (the  de- 
fendant wmiiwny)  information  about  plain- 
tiffs Injury,  and  to  elicit  from  her  admissions 
as  to  the  circumstances  of  the  accident,  and 
)>lace  the  Information  thus  procured  at  the 
disiNisal  of  the  defendant  company  by  whom 
he  was  employed.  That  Is  quite  a  different 
ease  from  the  one  In  liaud.  Here  Dr.  Pack- 
ard was  employe<l  and  paid  by  defendant 
company  to  attend  plaintiff  in  a  professional 
capacity  and  prescribe  for  him,  and  under 
the  authorities  cited,  as  well  as  the  provi- 
sions of  tlie  statute,  he  was  not  pennitted  to 
give  information,  which  he  thus  acquired,  as 
to  i>Iaintiff"s  physical  condition,  without  the 
consent  of  the  patient. 

.">.  (.'onipbiint  is  made  of  the  refusal  of  the 
court  to  give  Instruction  No.  14  tendered  by 
defendant.  There  was  no  error  in  this  re- 
ftisnl.  A  part  of  this  Instraction  was  to  the 
effect  that  if  defendant's  trains  were  contln- 
tiously  operated  over  a  broken  rail  for  a  long 
time  with  uniformly  good  results,  and  with- 
out any  visible  means  of  detecting  the  flaws 
described  In  the  rail,  such  facts  would  be 
evidence  of  its  freedom  from  danger  as 
strong  as  defendant  could  have  tending  to 
rebut  the  presumption  of  negligence  from 
continuing  its  use.  Authority  for  this  in- 
struction is  supposed  to  be  Pueblo  Building 
Co.  V.  Klein.  5  Colo.  App.  348,  38  Pac.  608. 
The  ob.'wrvatlon  In  the  opinion  In  that  case, 
whicli  defendant  says  justifies  this  instruc- 
tion, was  made  with  resitect  to  a  case  where 
the  proper  construction  or  safe  condition  of 
machinery  was  Involved,  and  the  court  did 
say  that  evidence  that  such  machinery  had 
always  satisfactorily  answered  the  purpose 
for  which  it  was  Intended  is  competent  as 
raising  a  strong  presumption  that  It  was 
I)roperly  constructed  and  could  be  used  with 
safety.  Aside  from  the  objection  to  the  in- 
struction as  tendered  that  it  seems  to  say 
that  the  presumption  is  one  of  law,  and  not 
one  which  the  jury  might  indulge  as  of  fact, 
it  would  be  a  strained  construction  and  ex- 
tension of  the  doctrine  said  to  be  announced 
in  tlie  Klein  Case  to  apply  it  to  a  case  where 
the  condition  of  the  ties  and  rails  of  a  rail- 
road track  were  In  issne,  for  if  the  instruc- 
tion tendered  is  good  law,  under  the  facts  of 
this  case,  then  so  long  as  the  rails  and  cross- 
ties  of  a  railroad  track  can  be  used  without 
an  accident,  the  duty  of  Inspection  to  see 
that  they  are  in  a  proper  condition  might  be 
dis])ensed  with. 

No  prejudicial  errors  were  committed  in 
the  trial  of  this  case,  and  the  judgment  must 
be  atllrmed. 

Aflirme<l. 

STEELE,  C.  J.,  and  GABBBRT,  J.,  concur. 
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HOTTEL    T.    POUDRB    VALLEY    RESER- 
VOIR CO. 

(Supreme  Court  of  Colorado.    Dec.  2,  1907.) 

1.  Set-Off  and  Countebclaiu— Subjects  of. 

Where  payments  by  a  reservoir  company  to 
workmen  of  a  contractor  employed  by  it  were 
made  under  an  arrangement  witb  the  contractor 
made  before  the  rights  of  an  assignee  of  the 
contractor  had  attached,  such  payments  were  a 
proper  charge  against  both  the  contractor  and 
his  assignee  in  an  action  against  the  company 
for  work  done  by  the  contractor,  though  they 
were  made  after  the  assignment. 

2.  Appeai,— Review— Findings  of  Fact. 

The  finding  of  a  trial  court  upon  conflict- 
ing evidence  wilt  not  be  considered  on  appeal. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f{  3983-3i»8i).l 

3.  Same— Habmless  Errob— Examination  of 
Witnesses. 

KefuMal  of  trial  court  to  permit  plaintiff  to 
call  as  a  witness  the  engineer  of  defendant  com- 
pany as  the  company's  representative  for  the 
purpose  of  croxs-pxamining  him  was  not  prej- 
udicial error,  where  he  was  actually  called  as 
a  witness  for  both  parties  and  subjected  to  a 
most  rigid  and  prolonged  examination  and  cross- 
examination  by  counxel  for  plaintiff. 

4.  Contracts— Change  —  Extra  Expenses  — 
Liability. 

Where,  after  the  commencement  of  work 
under  a  contract,  the  party  for  whom  the  work 
was  done  required  the  contractor  to  do  work 
not  included  in  the  specifications,  entailing  ex- 
tra work,  he  was  liable  for  the  extra  expense 
caused  by  the  changes. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts.  K  1071-1097.] 

5.  Appeal— Review— Harmless  Error. 

Where,  in  an  action  by  a  contractor  and 
his  assignee  for  work  done  by  the  contractor, 
the  amount  erroneously  charged  against  the 
contractor  on  defendant's  counterclaim  did  not 
exceed  the  amount  of  the  judgment  rendered  in 
defendant's  favor,  the  judgment  would  not  be 
reversed  on  apijeal  by  the  assignee  alone,  as  the 
error  was  harmless  as  to  him. 

6.  Contracts— Failure  to  Complete  —  Cost 
of  Completing. 

Where,  by  the  terms  of  a  contract  for 
work  to  be  done  for  a  reservoir  company,  the 
company,  upon  inability  of  the  contractor  to 
perform,  reserved  the  right  to  complete  tlie  work 
and  deduct  the  cost  thereby  incurred  from  the 
total  amount  to  be  paid  the  contractor,  the  com- 
pany, upon  being  obliged  to  complete  the  work, 
was  entitled  to  the  amount  it  cost  to  finish  the 
work,  which  was  not  necessarily  tlie  amount 
paid  the  persons  who  completed  it  or  tlie  amount 
entered  upon  the  company's  books  as  the  cost 
thereof. 

7.  Same— Actions— Evidence  —  Sufficiency. 

In  an  action  by  a  contractor  and  his  as- 
signee for  work  done  for  a  reservoir  conipan.v 
prior  to  the  contractor's  abandonment  of  the 
contract,  evidence  examined,  and  held  insuffi- 
cient to  sustain  finding  of  trial  court  on  defend- 
ant's counterclaim  as  to  cost  of  completing  the 
work  abandoned  by  the  contractor. 

8.  Trial  — Trial   by   Court  — Findings   of 
Fact— Sufficiency. 

Where,  in  an  action  for  work  done  under  a 
contract  with  a  reservoir  company,  it  was  nec- 
es.xary  to  examine  a  large  maxs  of  figures  and 
malce  extended  mathematical  computations,  sjie- 
cific  findings  of  fact  should  be  made,  and  the 
account  stated  showing  what  items  were  allow- 
ed to  the  res])ective  parties,  since  in  such  way 
only  could  the  appellate  court  uiion  a  written 
record  intelligently  review  the  evidence  or  de- 
termine whether  proper  allowances  were  made. 


Appeal  from  District  Court,  Larlnwr  Coun- 
ty;  J.  E.  Garrlsrues,  Judge. 

Action  by  B.  F.  Hottel  and  another  atniinst 
the  Poudre  Valley  Reservoir  Company.  From 
a  judgment  for  defendant,  plaintiff  Hottel 
appeals.     Reversed. 

Frank  J.  Auuis,  Fred  W.  Stow,  and  George 
W.  Bailey,  for  appellant.  H.  X.  Haynes,  for 
apiiellee. 

CAMPBELL,  J.  One  of  the  plalntllTs  be- 
low, J.  A.  Banning,  who  Is  not  a  party  to 
this  appeal,  entered  Into  a  written  contract 
with  the  defendant  reservoir  company,  where- 
by, for  the  considerations  and  In  accordance 
with  the  plans  and  specifications  therein 
named,  he  agreed  to  construct  Its  ditch, 
which  was  to  be  about  31  miles  long.  Ban- 
ning began  work  about  the  l."5th  of  August 
and  continued  thereat  until  about  October 
18th  following,  when  he  then  threw  up  the 
contract.  By  a  written  Instrument  of  date 
October  22d  he  assigned,  transferred,  and 
sublet  to  George  W.  Temple  &  Co.  all  of  hi.-* 
right,  title,  and  Interest  In  the  contract  with 
the  defendant,  which  Instniment  contalnetl 
the  following:  "All  work  to  be  taken  by 
the  snld  Temple  &  Co.  as  It  exists  at  this 
date,  but  the  said  J.  A.  Banning  hereby  re- 
serves all  moneys  due  him  from  said  Pou- 
dre Valley  Reservoir  Company  for  all  work 
complete  and  up  to  and  including  Oct.  22. 
A.  D.  1902."  Three  days  later,  on  the  2.jth 
of  Octolier,  Banning,  being  Indebted  In  di- 
vers sums,  made  an  assignment  to  B.  P.  Hot- 
tel, as  trustee,  for  the  benefit  of  his  creditors, 
of  "all  his  right,  title,  and  Interest  In  and 
to  any  claims  now  due  him  from  the  Pou- 
dre Valley  Reservoir  Company  for  and  on 
account  of  his  contract  entered  Into  with 
the  said  company,  on  the  seventh  day  of 
August,  A.  D.  1902,  and  also  all  right,  title, 
and  Interest  in  and  to  any  subcontracts  or 
assignment  of  the  original  contract  with  the 
said  the  Poudre  Valley  Reservoir  Oompany, 
heretofore  or  hereafter  to  be  made  by  said 
Banning  to  Messrs.  Temple,  Toung,  Wells, 
and  Bell,  or  any  other  iiersons  whomsoever, 
and  all  moneys,  dividends,  revenues,  royal- 
ties, or  per  cents,  of  any  kind  whatsoever 
now  due  or  to  become  due  from  said  reser- 
voir company,  eald  subcontractors,  or  said 
assignees  of  the  original  contract  or  either 
of  them  to  said  J.  A.  Banning.  And  all  mon- 
eys that  may  become  due  from  the  company 
to  said  Banning  on  account  of  the  labor 
hereafter  to  be  performed  by  said  subcon- 
tractors, assignees,  or  either  of  them."  This 
assignment  was  accepted  by  Hottel  on  the 
same  day,  and  Immediately  a  copy  and  no- 
tice thereof  were  mailed  to,  and  received  by, 
defendant  through  its  attorney.  In  connec- 
tion with  which  a  demand  was  made  for  a 
statement  of  the  account  between  the  con- 
tracting parties.  Under  the  assignment,  or 
subletting,  Temple  &  Co.  completed  the  ditch, 
and  upon  an  accounting  had  between  them 
and  defendant  were  paid  for  the  work.    The 
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plaintiffB  Banning  and  Hottel,  claiming  that 
tbere  was  a  balance  due  them  under  the  con- 
tract, brought  this  action  to  recover  for  the 
unpaid  value  of  the  work,  reserved  by  Ban- 
ning In  the  Temple  assignment,  and  which 
was  done  by  him  prior  to  that  date,  and  to 
make  the  amount  thereof  a  statutory  lien 
on  the  ditch.  The  defendant  company  an- 
swered denying  that  there  was  anything 
due  plalntltTs,  and,  by  way  of  counterclaim 
against  Banning,  alleged  overpayment  on  the 
contract  In  excess  of  Its  obligations  to  him 
to  the  amount  of  $9,»43.90,  for  which  It  ask- 
ed Judgment.  The  new  matter  In  the  answer 
was  put  In  Issue  by  the  replication.  Having 
properly  refused  plalntlfTs'  application  for 
a  Jury  trial,  the  court,  without  a  Jury  and 
■without  a  reference,  tried  the  case.  The 
findings  were  In  favor  of  defendant  upon  the 
issues  Joined  between  It  and  Hottel,  as  trus- 
tee, and  in  favor  of  defendant  on  issues 
Joined  between  It  and  Banning,  and  upon 
such  findings  the  court  rendered  Judgment 
for  defendant  against  Banning  In  the  sum 
of  $7,9ei.80  and  costs.  Though  both  plain- 
tiffs complained  of  the  Judgment,  only  Hottel 
perfected  his  appeal. 

1.  The  defendant  claimed,  as  part  of  its 
overpayment  to  Banning,  the  amounts  which, 
under  his  direction  given  before  the  Hottel 
assignment,  it  paid  on  a  large  number  of 
time  checks  and  orders  which  he  Issued  to 
the  holders  for  labor  they  theretofore  per- 
formed for  him  under  the  contract.  There 
l8  evidence  tending  to  show,  and  in  accord- 
ance with  which  it  Is  clear  the  court  found, 
that  all  of  such  time  checks  or  orders  signed 
by  Banning,  though  some  of  them  bore  date 
subsequent  to  October  25th,  were  paid  by  de- 
fendant under  Bannlng's  orders  given  before 
the  assignment  of  October  2i3th,  and  which 
defendant  then  accepted.  This  constituted  an 
equitable  assignment  by  Banning  to  his  re- 
spective creditors.  The  correctness  of  the 
abstract  proposition  of  law  for  which  plain- 
tiff contends  may  be  conceded,  namely,  that 
after  the  assignment  by  Banning  of  all  bis 
rights  and  demands  against  the  company  on 
the  25th  of  October,  of  which  defendant  com- 
pany had  notice,  payment  by  the  company 
to  Banning,  or  any  one  for  him,  thereafter 
cannot  be  used  as  evidence  of  payment,  or 
invoked  as  a  defense  against  the  assignee. 
But  its  applicability,  under  the  facts  of 
this  case,  is  not  ap{>arent,  for  the  court 
found,  ujwn  conflicting  evidence,  that  pay- 
ment of  these  workmen  was  under  an  ar- 
rangement between  Banning  and  defendant 
made  before  the  rights  of  the  assignee  Hot- 
tel attached.  It  Is  the  law  that  the  as.«ignee 
of  a  chose  in  action  takes  only  the  rights 
which  the  assignor  had.  Certainly,  if  the 
assignment  had  not  been  made,  payments 
by  defendant  of  Banuing's  laborers  accord- 
ing to  his  directions  would  be  a  proper 
charge  against  Banning;  so  they  are  against 
his  assignee.  Plaintiff  further  insists  that 
the  evidence  does  not  show  that  some  of  the 


time  checks  were  paid  by  defendant,  and 
that  there  was  not  sufficient  proof  that  Ban- 
ning signed  or  authorized  other  time  checks 
which  were  charged  against  his  account. 
The  evidence  as  to  these  Issues  was  conflict- 
ing, and  we  will  not  disturb  the  finding  of 
the  court  upon  them.  The  allowance  to  de- 
fendant for  paying  these  time  checks  will 
stand. 

2.  Plaintiffs  called  as  a  witness  defend- 
ant's engineer  Page,  as  Its  representative, 
and  proposed  to  cross-examine  him  under 
our  statute  which  gives  to  one  party  to  a 
suit  the  privilege  or  right  to  call  the  other 
party,  his  manager,  superintendent,  etc.,  for 
the  purpose  of  cross-examination.  The  court 
refused  to  grant  the  request,  and  this  ruling 
is  assigned  as  error.  Whether  under  the 
statute  (Sess.  Laws  1899,  p.  178,  c.  95)  Page 
is  such  an  officer  of  defendant  company  as 
to  be  subject  to  cross-examination,  we  need 
not  decide,  for  he  was  called  both  as  a  wit- 
ness for  plaintiffs  and  defendant,  and  sub- 
jected to  most  rigid  and  prolonged  examina- 
tion and  cross-examination  by  counsel  for 
plaintiffs.  The  error  therefore,  if  any,  in 
this  ruling  of  the  court,  was  not  prejudicial 
to  them. 

3.  The  following  was  one  of  the  specifica- 
tions of  the  contract:  "The  top  width  of 
canal  embankment  shall  be  8  feet  on  the 
right,  or  lower  side,  and  6  feet  on  the  left, 
unless  otherwise  Indicated  on  slope  stakes, 
and  the  side  8loi>es  shall  be  2%  to  1,  unless 
otherwise  ordered  by  the  engineer."  The 
parties  apparently  are  in  accord  that  defend- 
ant's engineer  was  empowered  by  the  con- 
tract to  change  the  specifications  either  as 
to  the  width  of  the  embankment  or  the 
slopes  of  the  sides  of  the  ditch.  They  agree 
that  he  made  no  change  as  to  such  width. 
But  it  seems  that  he  did  make  a  change  as 
to  the  slope  of  the  upper  side  of  the  ditch 
from  2%  to  1,  as  specified  In  the  contract, 
to  1  to  1.  The  engineer  also  required  Ban- 
ning to  put  all  the  dirt  excavated,  in  excess 
of  what  was  necessary  to  make  the  embank- 
ments, on  one  side  of  the  ditch  only ;  where- 
as, according  to  his  contention,  he  had  the 
right,  at  his  pleasure,  to  put  It  upon  either 
side,  or  upon  both  sides.  Bannlng's  evidence 
tended  to  show  that  after  he  began  work  up- 
on the  ditch,  and  had  nearly  completed  a 
mile  or  more  of  It  with  the  slope  of  the  up- 
per side  2V;>  to  1,  as  required  by  the  foregoing 
8I)ecificatlon,  the  engineer,  over  his  protest, 
directed  him  to  make  the  slope  1  to  1.  While 
recognizing  the  right  of  the  engineer  to  make 
the  change.  Banning  and  his  assignee  claim 
that  the  extra  cost  which  the  same  occasion- 
ed, after  Banning  started  the  work  upon  the 
basis  of  the  specification  as  it  was  written 
In  the  contract,  should  be  paid  for  by  de- 
fendant. They  also  claim  that  to  deposit  the 
"waste"  on  one  side  only  of  the  ditch,  in- 
stead of  uiKtn  both  sides,  as  might  be  done 
under  the  specifications,  entailed  an  extra  ex- 
pense for  which  allowance  should  be  made 
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We  think  plaintiffs'  construction  of  the  con- 
tract Is  right,  and  If  the  changes  made  by 
the  engineer  added  to  the  cost,  as  is  prac- 
tically admitted,  defendant  should  pay  It. 
We  are  Inclined  to  the  view  that  the  evi- 
dence greatly  preponderates  in  favor  of  plain- 
tiffs as  to  the  time  of  trie  change  of  slope, 
and  that  it  was  not  ordered  by  the  engineer 
until  the  contractor  had  been  worlcing  on  the 
ditch  for  about  a  month,  and  that  the  re- 
quirement to  put  the  waste  on  one  side  neces- 
sarily entailed  extra  cost.  Indeed,  there  is 
no  substantial  legal  evidence  to  the  contrary. 
The  court  disallowed  the  claim  as  to  both 
of  these  items,  whetlier  upon  the  law  or  facts 
the  record  does  not  show.  We  thinlj,  how- 
ever, that  In  this  It  was  wrong,  not  only  as 
a  matter  of  law,  but  under  the  evidence.  It 
Is  true  that  the  total  amount  which  Is  claim- 
ed by  the  assignee  under  these  two  items 
would  not,  of  itself,  be  sufHcient  to  overcome 
the  amount  of  the  judgment  awarded  to  de- 
fendant against  Banning  on  its  counterclaim ; 
and,  If  this  were  the  only  error  committed 
by  the  court,  we  would  not  reverse  this  judg- 
ment on  the  assignee's  appeal,  as  that  would 
be  a  vain  thing.  While  Banning,  if  he  had 
perfected  his  appeal,  might  complain  of  any 
error,  regardless  of  the  amount.  In  any  item 
of  allowance,  to  entitle  Hottel  to  a  reversal, 
he  must  afflrmatlveiy  show  that  the  court 
erroneously  charged  against  Banning  more 
than  the  amount  of  the  judgment  which  was 
rendered  against  Banning  In  defendant's  fav- 
or. But,  as  will  be  seen,  other  errors  were 
committed  by  the  court  upon  another  branch 
of  the  case,  for  which,  on  the  basis  just  In- 
dicated, a  reversal  should  be  had. 

4.  When  Banning  abtinduned  the  contract, 
only  a  small  part  of  the  eonstruftion  worlc 
had  been  done,  and  it  is  probably  true  that 
but  little,  if  any  part,  of  the  ditch  was  entire- 
ly finished  strictly  In  accordance  with  the 
speciflc-atlons.  Mast  of  the  worlv  necessary 
to  complete  that  part  of  the  ditch  which  Ban- 
ning began  but  left  unfinished  was  done  by 
Temjiie  &  Co.,  but  some  of  It  by  the  company 
itself.  About  the  time  Banning  assigned,  or 
sublet  to  Temple  &  Co.,  possibly  both  before 
and  after,  an  arrangement  was  made — at 
least,  tiie  court  so  found  ujton  practically 
uncontradicted  evidence — between  Banning, 
Temple  &  Co..  and  defendant,  whereby  Temple 
&  Co.  agreed  to  complete,  and  in  fact  com- 
pleted, i-ertaln  jiarts  of  Banning's  unfinished 
work.  It  was  done  under  what  the  parties 
call  "force"  account;  that  Is,  conijiensation 
therefor  was  not  In  accordance  with  the 
jirlces  spei'Ifled  In  the  contract,  but  Temple 
&  Co.  hired  men  and  teams  to  do  the  work 
by  the  day,  and  paid  therefor  on  the  basis 
of  the  time  tliey  were  employed,  and  by  an 
agreement  between  Temple  &  Co.  and  defend- 
ant, to  which  neither  Banning  nor  Ilottel  was 
a  party,  and  cronceming  which  neither  was 
consulted,  such  force  account  was  paid  by 
defendant  to  Temple  &  Co.  in  the  sum  they 
fixed  as  between  themselves.    It  aggregated 


a  little  more  than  |S),000.  Afterwards  it 
seems  to  have  been  reduced  to  $7.7i>".3<i,  and 
it  was  charged  on  defendant's  hooks  against 
Banning  on  the  account  between  tiieui.  as  a 
proper  item  to  be  deducted  against  any  bal- 
ance due  him  for  work  which  he  actually  did 
before  he  abandoned  the  contract.  The  force 
af;count  for  the  work  done  by  the  company 
itself  through  Its  foreman  was  ostimat«l  b.v 
defendant  at  about  $1,300;  the  two  so-called 
force  items  aggregating  more  than  .?10.(.K(0, 
or,  after  the  above  reduction,  to  about  $0.00.'). 
Plaintiff  assignee  vigorously  contests  the  al- 
lowance of  these  two  Items  which  the  trial 
court  made  to  defendant  against  Banning. 
It  Is  said,  first,  that,  after  Banning  assigned 
to  Hottel  all  claims  accruing  to  him  under 
the  contract  for  work  whicli  he  had  there- 
tofore done,  any  arrangement  affecting  Ilot- 
tel's  rights  that  was  made  between  Banning, 
assignor,  and  defendant,  Temple  &  Co.,  or 
any  one  else,  would  not  be  binding  against 
the  assignee.  At  considerable  length  defend- 
ant's counsel  argues  that  the  language  of 
Banning's  assignment  to  Temple  &  Co.,  fii-st 
above  quoted,  is  ambiguous;  that  there  Is  a 
latent  amblguitj-  therein  which  justifies  ex- 
planatory oral  evidence;  and,  further,  that 
this  assignment  was  not  Intended  to  embrace 
the  entire  contract  between  the  parties  there- 
to ;  and  that  under  the  evidence  produced  the 
contract  between  Banning,  defendant,  and 
Temple  &  Co.  for  finishing  the  work  was  not 
only  shown  to  be  valid  as  to  the  assignee,  but 
was  clearly  proved,  uamel.v,  that  Temple  & 
Co.  thereby  were  authorized  to  finish  the 
uncompleted  work  of  Banning,  which  they 
did,  and  the  amount  thereof,  as  determined 

'  by  defendant  and  Temple  &  Co.,  was.  with 
Banning's  consent,  made  a  proper  charge 
against  him,  as  well  as  against  Hottel. 

We  do  not  find  it  necessary  to  determine 
whether  the  Banning  assignment  to  Temple 

i  &  Co.  contemplated  and  justified  the  making 
of  such  contract,  or  whether  It  was.  In  fact, 
made  as  claimed,  because  It  was  expressly 
provided  In  Banning's  contract  with  defend- 
ant that,  in  case  of  his  Inability  to  complete 
the  ditch  according  to  Its  terms,  defendant 
might,  when  such  condition  became  patMit, 
contract  for  such  completion  and  deduct  the 
costs  thereby  incurred  from  the  total  amount 
to  be  paid  Banning  for  such  construction  in 
accordance  with,  and  upon  the  basis  of,  the 
specifications.  Under  this  clause,  when  Ban- 
ning abandoned  the  contract,  defendant  com- 
pany undoubtedly  had  the  right  to  complete- 
the  work  itself,  or  by  its  contractee,  or  in 
both  ways,  and  deduct  the  cost  thereof  from 
the  amount  to  which  Banning  would  be  en- 
titled had  he  himself  fully  complied  with  and 
performed  the  contract ;  and  if  such  cost  was 
greater  than  such  balance  found  on  the  ac- 
coimting  to  be  due  plaintiff,  defendant  was 
entitled  to  judgment  against  Banning  for  the 
excess.  This  is  so,  notwithstanding  Banning 
assigned  to  Hottel  whatever  was  coming  to 
him  as  a  balance  from  the  company  for  the- 
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w«mA  whldi  be  actually  did,  if  anytliing  was 
due,  (or  Hottel  took  subject  to  whatever 
Tlsbts  or  equities  defendant  had  as  against 
Banning.  It  makes  no  difference,  therefore, 
whether  Banning  and  Hottel  approved  of  or 
ratified  the  contract  under  wUcli,  or  sane- 
tioued  the  method  by  which,  tlie  finishing 
work  was  done,  on  "force"  account  Defend- 
ant had  the  option,  under  the  contract,  to 
'flntsh  the  work,  and  exercised  such  option. 
It  is,  however,  true  that  defendant  could  not 
arbitrarily,  or  by  mere  agreement  with  Tem- 
ple &  Co.,  bind  Hottel  as  to  the  costs  of  sacb 
fininhing,  and  we  are  not  now  concerned  with 
Banning.  In  this  actl<m,  so  far  as  It  af- 
(Wts  the  rights  of  Hottel,  it  was  necessary 
for  defendant  to  prove  by  competent  and 
sufficient  evidence  what  it  cost  to  do  this 
finishing  work.  This  was  not  necessarily  the 
amount  which  it  paid  Temple  &  Co.  therefor, 
or  the  amount  which  was  entered  upon  its 
■books  as  ttie  cost  thereof,  or  of  Its  own  force 
account  To  the  evidence,  then,  we  must 
look  to  see  if  such  burden  has  been  dis- 
ctiarged. 

A  careful  examination  of  the  record  abows 
tbat  there  was  not  sufficient  legal  evidence 
before  the  court  upon  which  to  sustain  Its  ap- 
parent finding  tbat  these  two  force  accounts, 
or  eittier  of  them,  were  Just  and  true  charges 
against  HotteL  The  witnesses  who  spoke  to 
this  point  knew  nothing  of  their  own  knowl- 
«dge  as  to  the  correctness  of  these  Items,  or 
whether  they  represented  the  actual  cost  of 
the  labor.  The  witness  Page,  defendant's  esk- 
«ineer,  based  liis  estimate  of  these  items 
upon  information  and  data  which  were  fnr- 
oisbed  bim  by  others  connected  with  defend- 
ant company.  Thoae  who  kept  the  time  of 
the  force  accounts  were  not  produced,  and 
we  do  not  find  any  substantial  data  or  basis 
by  which  they  can  I)e  ascertained.  From  the 
-evidence  we  think  it  would  be  impossible  to 
-determine  what  the  actual  cost  was.  It  ap- 
pears that  these  two  items  were  entered  In 
the  books  of  the  company  as  charges  against 
Banning,  but  It  la  not  made  to  appear  who 
-made  the  entries,  or  upon  what  information 
they  were  made.  The  only  evidence,  if  it  can 
be  called  evidence  at  all,  by  which  tlie  two 
force  accounts  were  sought  to  be  proved,  con- 
sisted of  mere  conclusions  of  witnesses  from 
data  which  the  witnesses  did  not  gather,  and 
-of  which  tbey  had  no  personal  knowledge, 
and  upon  purely  hearsay  evidence,  and  evi- 
dence which,  in  any  event  was  merely  secon- 
dary, and  no  reason  given  why  the  best,  or 
primary,  evidence  was  not  produced.  We  are 
unable  to  find  anywhere  in  the  record  any 
sufficient  or  legal  evidence  to  sustain  this  al- 
lowance. Specific  objections  to  the  evidence 
that  was  admitted  were  made  upon  these, 
and  other,  grounds  by  plaintiffs  at  the  time, 
and  thereby  the  court's  attention  was  ex- 
pressly called  to  Its  defects.  Indeed,  the 
Court  itself,  in  receiving  this  class  of  evi- 
dence, expressed  a  doubt  not  only  as  to  Its 
admissibility,  but  Its  sufficiency.    We  cannot 


sustain  the  apparent  findings  of  the  trial 
court  based  upon  this  kind  of  evidence,  and 
there  Is  none  other  in  the  record  on  which 
they  can  rest  The  allowance  of  these  two 
items,  aggregating  about  $9,000,  of  Itself  Is 
sufficient  to  reverse  the  Judgment,  for  if  tbey 
were  erroneously  made  as  Just  items  of  debit 
against  plaintiff,  as  .tbey  were,  the  total 
award  to  defendant  would  be  entirely  wiped 
out,  and  the  account  would  show  a  balance 
ia  favor  of  plaintiff,  for  which  Judgment 
should  liave  been  rendered.  The  evidence 
shows  that,  during  the  progress  of  the  work 
which  Banning  actually  did  before  he  aban- 
doned the  contract  different  payments  were 
made  to  him  by  defendant  The  finding  of 
the  trial  court  of  the  balance  due  him  for 
such  work,  or,  as  counsel  express  it  the 
"yardage"  to  which  he  was  entitled,  was  not 
expressed  in  figures;  nor  does  the  record 
anywhere  show  the  amount  thereof.  Indeed, 
the  only  figures  which  are  mentioned  In  the 
findings  are  tlte  balance  which  the  court 
found  to  be  due  to  Banning  from  the  defend- 
ant, and  for  wtilch  Judgment  was  given. 
In  Ills  findings,  or  opinion,  the  trial  Judge 
stated  that  it  made  but  little  difference  wheth- 
er be  followed  the  figures  and  computations 
as  to  the  yardage  as  made  by  plaintiffs'  en- 
gineers or  defendant's  engineers,  because  in 
net  results  they  differ  but  little.  To  ascertain 
such  amount  it  was  necessary  to  e.xnmine 
with  care  a  large  mass  of  figures  and  mnke 
extended  mathematical  computations.  It  Is 
entirely  appropriate  to  say  that  this  case 
might  well,  and  evidently  as  the  trial  court 
discovered  before  the  hearing  closed  sliould, 
liave  been  referred  to  a  competent  engiueer  or 
accountant  as  referee.  But  whether  the  trial 
court  itself  hears  the  evidence  or  makes  a 
reference  in  a  case  like  this,  specific  findings 
of  fact  should  be  made,  aud  the  account  stat- 
ed showing  what  items  are  allowed  to  the  re- 
spective parties.  Only  by  so  doing  can  an 
appellate  court  upon  a  written  record  Intel- 
ligently review  the  evidence,  or  determine 
whether  proper  allowances  are  made.  Good 
practice  requires  that  such  course  be  pursued. 
Wells  V.  Baker,  38  Colo.  149, 88  Pac.  152 ;  Mac> 
Intosh  V.  Great  Western  Ry.  Co.,  1  De  Qex, 
J.  &  S.  443;  8.  c.  66  Eng.  Chancery,  443; 
Herrlck  v.  Belknap's  Estate,  27  Vt  673; 
Reed  V.  Jones,  15  Wis.  40;  1  Bnc.  PI.  &  Pr. 
104;   17  Enc.  PI.  &  Pr.  1037  et  seq. 

Plaintiff  apparently  is  dissatisfied  with  the 
finding  as  to  the  yardage,  and  the  assignment 
of  errors  might  be  considered  as  covering  ob- 
jections to  the  same,  and  had  the  point  been 
properly  presented  here,  and  had  plaintiffs  at 
the  trial  seasonably  requested  the  court  to 
state  the  account  and  make  special  findings, 
It  would  accord  with  good  practice,  without 
entering  upon  an  Investigation,  to  reverse  the 
case  with  Instructions  to  state  the  account 
And  this  court  might  even  in  the  absence  of 
objection  by  an  appellant  here  and  such  re- 
quest below,  decline  to  assume  such  burdens 
whlcb  should  liave  been  performed  by  tiie 
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trial  court  If  the  trial  court  bad  stated  the 
balance  due  Banniug  for  yardage,  we  would 
give  specific  Instructions  that  the  same  al- 
lowance should  be  made  upon  another  hear- 
ing. The  same  judge,  however,  who  tried 
this  case,  Is  still  upon  the  bench,  and  If  he 
preside  at  the  new  bearing  be  is  authorized 
to  do  so.  The  evidence  makes  a  large  volume, 
and  the  parties  will  not  be  required  to  retake 
the  evidence  embodied  in  the  bill  of  excep- 
tions, but  the  same  as  It  appears  therein  may 
be  used  by  them,  so  far  as  It  Is  competent  and 
admissible,  upon  the  new  trial,  with  the  priv- 
ilege to  each  to  introduce  such  other  compe- 
tent testimony  as  they  may  have  to  offer. 

There  should  be  allowed  plaintiff  for  yard- 
age, and,  in  addition,  for  the  extra  cost.  If 
any,  of  putting  the  waste  on  one  side  only  of 
the  ditch,  and  that  occasioned  by  changing 
the  slope  of  the  upper  side  of  the  ditch,  as 
required  by  defendant's  engineer,  a  reason- 
able sum.  The  defendant  is  entitled  to  cred- 
its for  the  reasonable  cost  incurred  by  It  in 
finishing  Banning's  uncompleted  work  on  the 
force  accounts,  proof  of  which  must  be  made, 
not  as  was  attempted  before,  but  by  the  best 
legal  and  competent  evidence  which  the  par- 
ties can  produce.  We  must  not  be  understood 
as  saying  that  the  cost  of  this  work  is  not 
equal  to  the  amounts  which  defendant  paid 
Temple  &  Co.  therefor,  added  to  its  own 
force  account,  and  which  the  trial  court  ap- 
parently allowed.  We  express  no  opinion 
whatever  with  respect  to  the  same.  Defend- 
ant is  also  entitled  to  an  allowance  for  time 
checks,  or  orders,  which  It  paid,  as  heretofore 
allowed  by  the  court. 

Possibly  the  trial  court  may  find  it  more 
expedient  and  satisfactory  to  hear  and  decide 
this  cause  without  a  reference ;  but,  whether 
It  does  BO  or  makes  a  reference,  special  find- 
ings with  respect  to  these  various  items  of  ac- 
count should  be  made,  and  the  account  stated, 
so  that,  in  case  either  of  the  parties  Is  dis- 
satisfied with  it  and  should  bring  the  case 
here  again  for  review,  this  court  would  be 
able,  more  satisfactorily  to  Itself  and  the 
parties,  to  review  the  rulings  and  special  find- 
ings of  fact  of  the  trial  court. 

Judgment  reversed,  and  cause  remanded, 
with  instructions  to  proceed  In  case  of  an- 
other hearing  in  accordance  with  the  views 
expressed  In  this  opinion. 

Reversed. 

STEELE,  C.  J.,  and  GABBERT,  J.,  concur. 


DIAMOND  RUBBER  CO.  et  al.  t.  HARRY- 
MAN. 

(Supreme   Court  of  Colorado.     Dec.   2,   1907.) 
1.  Negligence  —  Personal    Injuries  —  Evi- 

DENXE — I'BECAUTIONS  AFTER  ACCIDENT. 

Evidence  that  a  defendant  in  a  negligence 
■uit  removed,  after  the  accident  complained  of, 
an  iron  pipe,  by  which  the  accident  was  caused, 
is  not  aamissibie  to  establish  defendant's  negli- 
gence ;  and,  where  such  evidence  is  admitted  on 
some  other  ground,  it  it  prejudicial  error  not  to 


give  an  instruction  advising  the  jurv  that  the 
evidence  conid  not  be  considered  by  tliem  In  de- 
termining the  question  of  negligence. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  S§  255,  25a] 

2.  Same — Otheb  Accidents. 

Evidence  in  an  action  for  personal  injuries, 
caused  by  tripping  on  a  projecting  iron  pipe, 
that  other  persons  had  tripped  over  snch  pipe,  i» 
inadmissible  to  show  negligence  on  the  part  of 
defendants ;  nor  is  such  evidence  admissible  to- 
show  that  the  height  of  the  pipe  was  such  that 
a  man's  foot  would  strike  against  it,  though  de- 
fendants denied  that  the  pipe  was  in  the  8id»- 
walk,  or  that  it  was  high  enough  to  catch  a. 
man's  foot. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  «§  241,  242.] 

3.  Damages  —  Pebsonai,    Irjitbixs  —  Fittcbk. 
Pbopits— Questions  pob  Jubt. 

In  an  action  for  injuries  to  a  cigar  sales- 
man working  on  commission  and  allowed  an  ex- 
gense  account,  evidence  of  commissions  received 
y  him  in  a  previous  employment,  in  which  he 
paid  his  expenses,  the  amount  of  such  expenses 
not  being  shown,  was  not  sufficient  for  submis- 
sion to  the  jury  on  the  question  of  his  loss  of 
earnings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  S{  533,  534.] 

4.  Sauk. 

In  an  action  for  injuries  to  a  cigar  sales- 
man working  on  commission  under  a  new  em- 
ployment, evidence  of  commissions  received  by 
him  in  a  previous  employment  in  selling  cigars 
of  different  brands  in  a  different  territory,  could 
not  be  considered  in  determining  his  probable 
future  earnings. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {  490.] 

5.  Same. 

In  an  action  for  personal  injuries  to  • 
traveling  salesman,  who  had  resumed  work  after 
his  injury,  evidence  that  he  was  lame  and  had 
difficulty  in  visiting  customers,  and  employed  an 
aasistant,  without  evidence  as  to  what  he  earned 
nnder  those  conditions,  was  not  a  basis  for  esti- 
mating damages  for  decreased  ability  to  earn. 

6.  Same— Gbounds— Mental  Suffekinq. 

In  an  action  for  personal  injuries,  where  the 
evidence  shows  that  plaintiff's  leg  was  broken  and 
had  shortened  about  three-eighths  of  an  inch, 
and  that  he  was  able  to  get  about  with  a  cane,, 
and  that  there  was  a  probahility  of  complete 
recovery,  damages  for  mental  suffering  caused 
by  disfigurement  cannot  be  recovered,  no  malice- 
being  shown. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {  100.] 

7.  Appbal- Harmless  Ebbob— Receptior  or 

Evidence. 

Error,  if  any,  in  calling  as  a  witness  a  local 
agent  of  a  corporation,  under  Act  18U9,  p.  178, 
c.  95,  authorizing  the  calling  of  a  managing 
agent  of  a  corporation,  party  to  the  action,  and 
examining  him  as  on  cross-examination,  is  cured 
where  such  witness  is  afterwards  called  by  the 
corporation,  and  the  same  facts  brought  oat  on 
cross-examination. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,   {{  4161-4177.] 

8.  Pleading— Demubbeb—Waiveb. 

An  answer  on  the  merits,  which  also  raises 
questions  of  misjoinder  of  parties  and  of  causes 
of  action  raised  by  a  demurrer  overruled,  waives 
the  questions  of  misjoinder. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  {{  521-524.] 

9.  Tbiai^-Instbuctions— Invasion  of  Pbov- 
ince  of  juby. 

In    an    action    for   injuries   caused   by   the 
projection  of  a  three-eighths  of  an  inch  iron  pipe 
a  few  inches  above  a  sidewalk,  near  Ihe  .lauAv^ 
uigitized  bfi^OXJvnL 
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an  instnietioo  that  its  existence  {or  tbiee  and 
a  lialf  months  would  constitute  constructive  no- 
tice to  the  city  is  erroneous,  as  under  such  cir- 
cumstances it  was  for  the  Jury  to  determine  the 
question. 

10.  Municipal  Corporations— Tobts—Detbo- 
TIVE  I'ABTiES  Liable. 

Where  an  action  is  brought  against  a  cor- 
poration for  injuries  caused  by  a  projecting  iron 
pipe  in  a  sidewallc  {routing  their  premises  and 
also  against  the  city  for  permittiug  it  to  be 
ttiere,  recovery  may  be  had  against  either  or 
iKith,  arcordiug  to  the  facts  shown^ 

lEd.  Note.— For  cases  in  point,  see  CenU  Dig. 
vol.  3U,  .Municipal  Corporations,  |$  16tM-168T.] 

11.  S.4ME— Notice  of  Injuries. 

A  notice  to  a  munidiml  corporation  of  in- 
jurien  sustained  which  complainii  only  of  a 
broken  leg,  precludes  the  recovery  of  damages 
against  the  city  for  any  other  injuries. 

I  lOd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  ao,  Municipal  Corporations,  S  1761).] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Douver ;  Frank  T.  Johnson,  Judge. 

Action  for  persoual  Injuries  by  Charles  B. 
Ilorryuian  ngalnst  the  Diamond  Uubber  Com- 
pany and  the  city  and  county  of  Denver. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

Wm.  L.  Dajton  and  Wilbur  F.  Dculous,  for 
appellant  Diamond  Itubber  Co.  U.  A.  Lind- 
sley,  H.  L.  Rltter,  and  Wm.  J.  Miles,  for  ai> 
pelluiit  city  and  county  of  Denver.  Fred  W. 
Parks  and  C.  J.  Blakeney,  for  appellee. 

GABBEUX,  J.  Appellee,  as  plaintiff,  brought 
an  action  to  recover  damages  for  Injuries  sus- 
tahied  through  the  alleged  negligence  of  ap- 
pellants, as  defendants.  A  trial  of  the  Issues 
Joined  resulted  in  a  verdict  and  Judgment  for 
plaintiff,  from  which  defendants  appeal 

FlaintifC'a  right  of  action  was  based  upon 
the  claim  that  be  was  Injured  by  tripping  up- 
on and  falling  over  an  obstruction  placed  in 
the  sidewalk  by  the  defendant  company,  in 
front  ol  its  place  of  business  in  the  city  of 
Denver,  which  obstruction  consisted  of  an 
iron  pipe  in  the  flagging  of  the  sidewalk  about 
six  inches  from  the  curb.  This  pipe  was 
about  three  Inches  high,  with  an  arm  three 
inches  in  length,  making  what  la  commonly 
known  as  ■  "goose  neck,"  and  was  used  to 
inflate  bicycle  and  automobile  tires. 

The  first  error  assigned  la  that  the  court 
erred  in  admitting  evidence  of  the  fact  that 
soon  after  plaintiff's  injury  the  defendant 
company  removed  this  pipe  or  goose  neck.  It 
Is  settled  in  this  Jurisdiction  that  testimony 
that  a  defendant  in  an  action  for  negligence 
took  precautions,  subsequent  to  an  injury,  to 
avoid  future  injury  by  removing,  changing,  or 
re]>airlng  the  thing  by  means  of  which  anoth- 
er was  injured,  is  not  admissible  for  the  pur- 
pose of  establishing  negligence.  Colo.  Electric 
Co.  ▼.  Lubbers,  11  Colo.  505,  19  Pac.  479,  7 
Am.  St.  Itep.  255;  Anson  t.  Evans,  19  Colo. 
274,  35  Pac.  47 ;  Zimmerman  t.  Denver  Tram- 
way Co.,  18  Colo.  App.  480,  72  Pac.  607 ;  D.  & 
R.  O.  R.  XL  Co.  y.  Morton,  3  Colo.  App.  155, 
32  Pac.  345.  Such  acts  afford  no  legitimate 
basis  from  which  to  infer  tliat  thereby  a  pre- 


vious neglect  of  duty  Is  admitted.  A  persMi 
may  have  exercised  due  care  with  respect  to 
some  appliance  under  his  control,  and  yet, 
after  an  injury  to  another  has  occurred,  and 
as  a  precaution  to  prevent  future  injuries, 
may  adopt  additional  safeguards.  If  be  were 
not  permitted  to  do  so  without  baring  such 
action  construed  ae  an  admission  that  he  bad 
been  previously  negligent,  the  result  would  be 
after  an  Injury  to  prevent  precautions  being 
taken  to  avoid  Injuries  to  others.  Jones  on 
Evidence,  {  290.  Negligence  is  determined 
from  the  facts  as  they  were,  and  what  was 
or  should  have  been  known  at  the  time  of  an 
injury,  and  not  by  circumstances  subsequent 
thereto. 

One  of  the  Issues  made  by  the  pleadings 
was  whether  the  defendant  company  had 
placed  the  obstruction  in  the  sidvn-aik,  and 
for  this  reason  counsel  for  plaintiff  contend 
that  the  evidence  was  admissible  for  the  pur- 
pose of  showing  that  this  obstruction  was 
under  the  control  of  the  defendant  company. 
In  support  of  this  contention  they  cite  Read- 
man  T.  Conway,  126  Mass.  374;  Colo.  Mort- 
gage Co.  T.  Rees,  21  Cola  435,  42  Pac.  42; 
Skottowe  T.  O.  S.  L.  &  Utah  &  N.  B.  Co.,  22 
Or.  430,  30  Pac.  222,  16  U  R.  A.  593 ;  Jones 
on  Evidence,  S  200.  They  also  contend  that 
the  testimony  was  competent  for  the  purpose 
of  showing  that  the  conditions  where  the  in- 
Jury  to  the  plaintiff  occurred  had  changed, 
and  to  prove  that  the  goose  neck  had  in  fact 
existed.  In  support  of  this  contention  they 
cite  Choctaw,  O.  &  6.  R.  R.  Co.  v.  McDade, 
191  U.  S.  64.  24  Sup.  Ct.  24.  48  L.  Ed.  96; 
Kuhns  v.  Wis.,  1.  &  N.  Ry.  Co.,  76  Iowa,  67, 
40  N.  W.  92. 

Conceding,  but  not  deciding,  that  the  tes- 
timony  in  question  was  competent  for  the 
purposes  claimed  by  counsel  for  plaintiff,  that 
did  not  render  it  competent  to  establish  neg- 
ligence on  the  part  of  the  defendants.  By 
an  instruction  given,  the  question  of  whether 
or  not  the  gooso  neck  was  dangerous  to  the 
safety  of  persons  traveling  along  the  sidewalk 
in  the  vicinity  of  where  it  was  located  was 
submitted  to  the  Jury.  If  this  was  a  question 
which  it  was  the  province  of  the  Jury  to  de- 
termine (and  no  claim  to  the  contrary  is 
made),  then  it  was  prejudicial  error  to  permit 
any  evidence  to  go  to  the  Jury  tending  to 
prove  negligence  of  the  defendants  which  was 
not  competent  for  that  purpose.  The  defend- 
ants requested  an  instruction  to  the  effect 
that,  in  determining  whether  or  not  the  de- 
fendants were  guilty  of  negligence,  they  must 
not  consider  the  testimony  that  the  goose  neck 
was  removed  after  plaintiff's  injury.  This 
should  have  been  given,  for  the  reason  that, 
as  stated,  if  it  be  conceded  that  the  testimony 
which  the  defendants  sought  to  have  exclud- 
ed from  the  Jury  in  determining  the  questloT> 
of  negligence  was  competent,  under  the  issues 
made  by  the  pleadings,  for  the  purposes  claim- 
ed by  counsel  for  plaintiff,  it  should  have 
been  ao  limited,  or,  at  least,  the  Jury  should 
have  been  advised  that  It  could  not  be  con- 
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sldered  In  determining  the  question  of  the  n^- 
llgenee  of  the  defendants,  wben  an  Instruction 
to  that  effect  was  requested. 

Counsel  for  plaintiff  say  that  the  Instruc- 
tion requested  was  objectionable  beoatise  Its 
■v^ordlng  was  such  that  the  effect  would  have 
been  to  take  away  from  the  jury  the  question 
of  whether  or  not  there  was  a  goose  neck 
in  the  sidewalk  on  the  day  plaintiff  was  In- 
jured, and  whether  the  defendant  company 
had  placed  It  there,  and  was  responsible  for 
Its  presence  at  the  time  of  plaintiff's  Injury. 
Perhaps  It  Is  true  that  the  Instruction  could 
have  been  more  carefully  worded,  so  as  to 
have  more  definitely  called  the  attention  of 
the  jury  to  the  proposition  that  the  removal  of 
the  goose  neck  subsequent  to  plaintiff's  injury 
was  not  to  be  construed  as  an  admission  that 
It  was  dangerous  to  persons  traveling  along 
the  sidewalk  In  Its  vicinity.  If  it  was  faulty 
In  this  respect,  however,  the  plaintiff  was  not 
thereby  prejudiced,  but,  on  the  contrary,  It 
was  detrimental  to  the  defendants  by  not 
being  sufflciontly  definite.  By  the  answers 
filed,  the  placing  of  the  goose  neck  in  the 
sidewalk  by  the  defendant  company  was  de- 
nied; but  at  the  time  the  evidence  of  Its  re- 
moval was  introduced,  it  had  been  admitted 
by  the  agent  of  the  defendant  company  that 
It  had  been  placed  there  by  his  direction,  so 
that  at  the  time  this  testimony  was  Intro- 
duced there  was  no  issue,  so  far  as  the  evi- 
dence was  concerned,  as  to  whether  the  de- 
fendant company  had  placed  It  in  the  side- 
walk, but  the  important  question  was,  wheth- 
er It  was  so  fraught  witli  danger  that  plac- 
ing and  maintaining  it  there  was  negligence. 
Consequently,  if  the  Instruction  was  not  as 
definite  as  It  should  have  been,  It  would  not 
have  had  the  effect  of  withdrawing  from  the 
consideration  of  the  jury  the  testimony  bear- 
ing upon  the  question  of  the  goose  neck  hav- 
ing been  placed  in  the  sidewalk  by  the  de- 
fendant company,  and  that  It  was  under  its 
control  on  the  day  plaintiff  was  IujukhI. 

The  next  error  complained  of  by  counsel 
for  defendant  company  is  that  testimony 
from  other  persons  that  they  had  trippe<l  up- 
on the  goose  neck  was  admitted.  When  this 
testimony  was  offered,  one  of  counsel  for 
plaintiff  stated:  "We  desire  to  show  by  this 
witness  and  otiiers  the  fact  that  this  man 
and  others  have  stumbled  over  this  verj-  pro- 
jection, and  it  is  evidence  of  the  fact  of  neg- 
ligence on  the  part  of  the  defendant  com- 
pany." Testimony  tliat  other  persons  had 
tripped  upon  this  goose  neck  was  clearly  not 
admissible  for  the  purpose  of  e8tal)lisliing 
negligence  of  the  defendants,  or  that  the 
goose  neck  was  dangerous.  If  the  fact  that 
others  had  tripped  upon  the  olistniction 
could  be  sliown  for  the  purjiose  of  establish- 
ing negligence,  tlien  there  would  npcessaril.v 
be  as  many  distinct  issues  injected  into  the 
case  as  there  were  persona  called  as  wit- 
nesses who  had  passed  over  the  sidewalk  in 
the  vicinity  of  the  goose  neck.  The  care  they 
had  e.wrcised  and  the  conditions  under  which 


they  had  tripped  upon  tlie  <)betruction  would 
be  a  subject  of  Inquiry.  If  such  evidence  was 
admissible,  then  it  would  he  proijer  to  show 
that  persons  had  passed  along  the  sidewalk 
and  had  not  trliq)ed  upon  the  obstruction: 
and  again,  the  care  they  had  exercised  and 
the  conditions  under  which  they  had  passed 
by  the  goose  neck  could  be  gone  Into,  and 
thus  the  case  would  be  confused  by  a  great 
number  of  collateral  issues,  which  would  not 
aid  In  determining  whether  or  not  the  oIh 
struction  was  dangerous.  Evidence  of  col- 
lateral facts  which  are  incapable  of  aiding 
in  the  determination  of  the  main  fact  In  dis- 
pute should  be  excluded,  because  sucli  evi- 
dence tends  to  draw  the  minds  of  tlie  jurors 
from  the  main  fact  In  issue,  and  to  excite, 
prejudice,  mislead,  and  confuse  them.  The 
character  of  the  obstruction  was  susceptible 
of  proof.  Such  proof  was  made  and  whether 
or  not  the  goose  neck  was  dangerous  was 
to  be  determined  by  the  jury  from  these 
facts,  and  not  from  whether  others  had  pass- 
ed along  the  sidewalk  where  it  was  located 
without  being  Injured  thereby,  or  had  suffer- 
ed an  injury  therefrom.  That  the  testi- 
mony in  question  was  not  competent  to  prove- 
negligence  of  the  defendants  is  supiwrted  by 
many  authorities,  from  which  we  cite.  Hul»- 
bard  v.  And.  &  Ken.  R.  R.  Co.,  .'?9  Me.  5<M>: 
Collins  V.  Inhabitants  of  l>orchester,  6  Cush. 
(Mass.)  306;  Hudson  v.  C.  &  X.  W.  R.  It. 
Co.,  50  Iowa,  581,  13  N.  W.  735,  4-t  Am.  Rep. 
692;  Temperance  Hall  Ass'n  v.  Giles,  33  X. 
J.  Law,  200:  Kidder  v.  Inhabitants  of  Dun- 
stable, 11  Gray  (Mass.)  342;  Phillips  v.  Town 
of  Willow,  70  Wis.  G,  34  N.  W.  731,  5  Am. 
St.  Rep.  114;  Branch  v.  Llbbey,  78  Me.  321. 
5  Atl.  71,  57  Am.  Rep.  810;  Ramsey  v.  Rnsli- 
ville  &  M.  G.  R.  Co.,  81  Ind.  3J>4;  Hodges  v. 
Bearse,  129  Hi.  87.  21  N.  E.  613. 

But  counsel  for  plaintiff  say  that  the  testi- 
mony under  consideration  was  admissible  un- 
der the  limitution  stated  by  tlie  court  in  rul- 
ing ujjon  the  objection  to  Its  introduction. 
The  court.  In  passing  upon  the  objection,  stat- 
ed, in  substance,  that  the  testimony  was  j)roii- 
er  to  establish,  as  a  substantive  fact,  that  the 
goose  neck  extended  such  a  distance  above  the 
sidewalk  that  a  man's  foot  would  strike 
against  it.  Counsel  for  plaintiff  insist  that 
this  limitation  rendered  the  testimony  ad- 
missible, for  the  reason  that  the  defendants, 
by  their  answer,  denied  that  the  goose  neck 
was  In  the  sidewalk,  and  denied  that  it  was 
high  enough  for  plaintiff  to  catch  his  foot 
under  it,  and  had  also  introduced  evidence 
to  show  that  the  goose  neck  was  but  an  inch 
or  an  inch  and  a  quarter  above  the  curb,  and 
therefore  it  was  impossible  for  the  plaintiff 
or  any  other  i)erson  to  catch  his  foot  under 
It.  We  do  not  think  it  was  admissible  for 
the  reason  indicated  by  the  court.  The  man- 
ner of  its  construction,  for  the  purpose  of  de- 
termining whether  or  not  it  was  dangerous, 
was  the  testimony  for  the  jury  to  consider, 
atid  not  whether  others  had  stmublod  against 
it    If  testimony  of  that  kind  was  proi)er  for 
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the  purpose  of  establisMng  negligence  of  the 
defendants,  then  innumerable  collateral  i»- 
Bues  would  be  raised,  for  the  same  reasons 
Indicated  In  disposing  of  the  previous  ques- 
tions determined.  Clearly,  for  the  reasons  al- 
ready given,  It  was  not  proper  to  establish  neg- 
ligence, and  the  Jury  should  have  been  so  ad- 
vised by  an  Instruction  to  that  ^ect,  which 
was  requested  on  the  part  of  the  defendants. 
E<rror  is  assigned  on  the  admission  of  testi- 
mony to  prove  damages  sustained  by  plain- 
tiff resulting  from  his  inability  to  worlt  while 
recovering  from  his  Injury,  and  his  impaired 
abilities  in  this  respect  in  the  future.  At  the 
time  of  his  injury  plalntilT  was  engaged  in 
selling  cigars  on  commission  for  Dixon,  >'iles 
&  Mosher  Company,  and  had  been  for  about 
four  days.  For  the  period  of  something  like 
four  years  prior  to  bis  engagement  with  the 
Arm  for  which  he  was  working  at  the  time 
of  his  injury,  he  had  been  employed  by  the 
Morey  Mercantile  Company  In  the  same  ca- 
pacity. For  three  years  of  this  i)eriod  evi- 
dence of  the  amount  paid  him  in  the  way  of 
coimmls^ons  by  the  Morey  Mercantile  Gom- 
I>any  was  Introduced.  It  appears  that  his 
commission  was  40  per  cent,  of  the  profits  on 
the  goods  he  sold.  From  these  profits  he  was 
required  to  i;>ay  his  own  expenses.  By  his 
contract  with  Dixon,  Kiles  &  Mosher  Com- 
pany he  was  also  to  receive  40  per  cent,  of 
the  profits,  and  was  allowed  an  expense  ac- 
count. What  hla  expenses  were  while  engaged 
with  the  Morey  Mercantile  Company  was  not 
shown;  neither  was  there  any  testimony  as 
to  what  amount  was  to  be  allowed  bim  in  the 
way  of  expenses  by  the  firm  with  which  he 
was  engaged  at  the  time  of  his  injury.  Plain- 
tiff was  able  to  resume  his  occupation  about 
the  iBt  of  September  subsequent  to  his  in- 
Jury,  and  from  that  date  down  to  the  time 
of  the  trial  of  the  case  was  engaged  In  sell- 
ing cigars  under  the  contract  which  he  had 
entered  Into  Just  previous  to  being  injured. 
There  was  no  proof  touching  the  amount  of 
his  earnings  during  this  period.  Under  his 
new  contract,  part  of  the  territory  he  was  to 
work  in  was  different  from  that  under  his 
f<wmer  employment,  and  there  was  a  differ- 
ence in  some  of  the  brands  of  cigars  which 
he  was  employed  to  sell.  The  court  instruct- 
ed the  Jury  that  in  estimating  plaintiff's  dam- 
ages they  could  take  Into  consideration  bis 
probable  earnings  while  recovering  from  his 
injury,  less  the  amount  actually  received  by 
him  during  such  time  from  his  employers, 
a.nd  also  his  decreased  ability  to  earn  money 
in  the  future.  Counsel  for  defendant  say 
that  the  evidence  of  the  amount  paid  by  the 
Morey  Mercantile  Company  was  not  compe- 
tent, because  the  profits  which  the  plaintiff 
might  realize  under  his  contract  of  employ- 
ment were  too  uncertain  and  speculative  to 
be  the  subject  of  recovery.  We  shall  not  un- 
dertake to  determine  whether  or  not  prospec- 
tive profits  in  the  way  of  commissions  are  too 
uncertain  and  speculative  to  be  recovered  in 
an  action  for  damages  caused  by  an  injury 


Bucb  as  plaintiff  sustained,  because  It  is  evl~ 
dent,  for  other  reasons  urged  by  counsel, 
that  there  was  not  sufficient  testimony  upon 
which  to  submit  to  the  Jury  the  question  of 
his  loss  of  earnings,  either  past  or  future, 
and  that  instructions  requested  by  defendant 
on  that  subject  should  have  been  given. 

At  the  conclusion  of  the  testimony  defend- 
ant requested  Instructions  to  the  effect:  (1> 
That  evidence  of  the  amount  of  commissions 
received  by  plaintiff  from  the  Morey  Mer- 
cantile Company  should  not  be  considered, 
because  It  appeared  he  was  obliged  to  puy 
his  own  expenses  from  such  commlssiou.s, 
and  there  was  no  evidence  as  to  what  these 
expenses  amounted  to.  (2)  That  this  testi- 
mony was  not  competent,  because  evidence 
of  what  plaintiff  had  earned  In  the  way  of 
commissions  under  a  different  contract,  with 
a  different  firm  than  the  one  by  which  he 
was  employed  at  the  time  of  his  Injury,  could 
not  be  considered  In  determining  bis  prob- 
able earnings  under  the  contract  with  the 
firm  by  which  he  was  employed  when  injur- 
ed. (3)  That  this  evidence  was  Incompetent 
to  establish  damages  for  loss  of  commissions 
after  he  resumed  work,  when  there  was  no 
testimony  that  his  earnings  stisequent  to 
that  date  were  less  than  prior  to  his  injury. 
What  plaintiff  made  during  the  period  he 
was  employed  by  the  Morey  Mercantile  Com- 
pany depended  upon  the  amoinit  of  his  ex- 
penses. There  was  no  testimony  ou  this 
question,  although  It  appeared  that  under 
his  contract  he  was  required  to  pay  his  ex- 
penses. This  left  the  question  of  his  earn- 
ings during  that  period  entirely  to  specula- 
tion, because  they  could  be  no  more  than 
what  he  was  paid  In  the  way  of  commis- 
sions, less  the  expenses  he  incurred  In  earn- 
ing such  commissions.  If  bis  net  profits 
while  working  for  the  Morey  Mercantile 
Company  could  be  considered  in  determining 
his  loss  during  the  period  he  was  incapacitat- 
ed from  labor,  there  was  no  proof  of  what 
these  profits  would  be.  Only  actual  damages 
of  the  character  imder  consideration,  estab- 
lished by  the  proof  of  facts  from  which  they 
may  be  determined  with  reasonable  certain- 
ty, are  recoverable;  and  hence  it  was  nec- 
essary for  plaintiff,  before  the  compensation 
received  by  him  from  the  Morey  Mercantile 
Company  was  competent,  if  admissible  at  all, 
to  consider  as  a  basis  upon  which  to  estimate 
his  damages  for  the  period  he  was  Incapaci- 
tated from  work  or  after  he  resumed  his  oc- 
cupation, to  show  what  his  expenses  in  earn- 
ing such  commissions  were.  Central  Coal  & 
Coke  Co.  v.  Hartman,  111  Fed.  00.  49  C.  C. 
A.  244.  Just  previous  to  his  injury  plaintiff 
had  been  engaged  by  a  new  firm.  The  ter- 
ritory in  which  he  would  operate  under  his 
contract  with  this  firm  was  different  from 
that  he  sold  goods  in  when  employed  by  the 
Morey  Company.  The  brands  of  cigars  were 
also  different.  This  left  the  question  of  his 
earnings  under  his  arrangement  with  his  new 
employers,   as   compared   with   those   while 
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engaged  with  the  Morey  Company,  entirely 
problematical.  He  would  have  to  And  new 
customers.  His  sales  might  be  fjreater  or 
less,  as  they  would  depend  on  conditions  In 
many  resi>e<-t8  different  from  those  existing 
while  workinj?  for  the  ilorey  Company,  so 
that  his  earnings  with  the  Morey  C^ompauy 
were  not  competent  as  a  imsls  upon  which 
to  compute  his  earnings  under  his  contract 
witli  the  firm  l)y  which  he  was  engaged  when 
Injured.  Boston  &  Albany  U.  It.  v.  O'Ueiily, 
li58  i:.  S.  3;{4,  1.->  Sup.  Ot.  83(>,  .T»  L.  Ed.  1006. 

Plaintiff  resuuied  work  about  the  Ist  of 
Sei)tenilK'r  subseciuent  to  his  injury.  There 
was  testimony  to  the  effect  tliat  he  was  lame 
at  this  time;  tliat  he  had  to  use  a  cane;  that 
he  could  not  get  In  and  ont  of  a  buggj-, 
which  he  used  in  visiting  custonu'i'S.  as  readi- 
ly as  before;  and  tliat  he  employed  a  boy 
to  assist  hliu:  but  tliere  Is  no  testimony  as 
to  what  he  earned  under  these  conditions. 
For  all  that  aiipears  from  the  record,  he  may 
have  earne<l  as  much  during  tills  iieriod  as 
•hiring  a  similar  iieriod  previous  to  his  in- 
jury, so  that  the  damages  resulting  from  his 
inability  to  labor  after  be  resumed  work 
were  entlrt'ly  a  matter  of  speculation;  and, 
as  the  Jury  were  advised  that  In  estimating 
Ills  damages  they  could  take  Into  considera- 
tion loss  of  his  probalile  earnings  while  he 
was  unable  to  work,  and  his  decreased  abili- 
ty to  earn  money  in  the  future,  without  any 
proper  basis  ujion  which  to  estimate  such 
damages,  the  court  not  only  erred  in  instruct- 
ing the  Jury  on  the  subject,  hut  also  com- 
mitted error  in  not  giving  the  instructions  re- 
nuestctl  by  the  defendant. 

The  court  also  Instructed  tlie  jury  that,  If 
they  found  that  plaliitlflf  was  entitled  to  re- 
cover, they  might  allow  him  damages  for 
mental  suiferlng  arising  from  dlstlguremeut 
of  person,  if  any  was  proven.  Krror  is  as- 
signtHl  on  this  Instruction.  There  is  a  de- 
cided conflict  of  tlie  authorities  as  to  whetlier 
or  not  damages  for  mental  suffering  of  the 
character  under  consideration  are  recover- 
able; some  courts  holding  that  the  mental 
pain  arising  from  the  contemplation  of  a 
maimed  body  and  the  humiliation  of  going 
through  life  iu  a  cripjiltHl  i-ondition  is  too  re- 
mote to  be  considered  as  an  element  of  dam- 
!ige.  while  otliers  hold  to  tlie  contrary,  upon 
the  theory  that,  as  the  mind  is  no  less  a  part 
of  the  person  than  the  Imd.v.  the  sufferings 
of  the  former  wlildi  result  from  an  injury 
may  lie  recoverwl,  and  therefore  mental  suf- 
fering caused  liy  <ll8ligurement  as  tlie  result 
of  an  Injury  may  be  comi>ensated  by  way  of 
damages.  No  rule  for  awarding  damages  for 
mental  suffering,  iiowcver  caused,  i-an  be 
formulated  so  as  to  define  a  certain  basis 
upon  which  such  damages  can  l>e  e:itiinated. 
This  Is  esi)eclall.v  true  with  repwt  to  mental 
suffering  resulting  from  disfigurement.  The 
temperament,  walk  in  life,  sex.  and  tlie  char- 
acter of  the  disrtgureinent.  would  nei-essarlly 
have  lo  lie  taken  Into  consideration  in  deter- 
mining the  extent  of  the  mental  suffering  iu 


such  cases.  Because  of  these  conditions, 
some  would  be  affected  more  than  others. 
Then,  again,  jurors  called  upon  to  assess  dam- 
ages of  this  character  would  be  more  or  less 
affected  in  their  estimate  by  their  own  char- 
acter, with  respect  to  their  sympathetic  or 
nonsympathetlc  nature,  so  that  damages  of 
this  kind.  If  recoverable  in  any  case,  most 
depend  largely  upon  conjecture,  and  pecul- 
iarities of  the  persons  called  upon  to  assess 
them.  For  these  reasons,  the  cases  In  which 
such  damages  should  be  allowed,  If  recorer- 
nble  at  all.  should  be  confined  to  the  narrow- 
est possible  limits,  where  It  was  evident  that 
a  claim  therefor  was  meritorious.  Tliere 
may  be  some  cases,  although  we  do  not  so 
hold,  where  damages  for  mental  suffering  re- 
suiting  from  disfigurement  should  be  given, 
as  where  an  injury  was  caused  malicioiisly, 
or  where  the  disfigurement  was  such  that  the 
prt^seuce  of  the  individual  injured  would 
thereby  be  rendered  offensive.  No  snch  con- 
ditions are  present  in  the  case  at  bar.  It  ap- 
pears that  plaintiff's  leg  was  broken;  that 
in  healing  it  has  lieen  shortened  from  l)e- 
tween  three-eighths  of  an  loch  to  an  Inch: 
that  at  the  time  of  the  trial  he  limped,  but 
was  able  to  get  alxiut  by  the  use  of  a  cane: 
that  his  leg  was  stiffened,  but  the  chances  of 
a  practically  complete  recovery  were  very 
good.  His  injury  was  not  caused  by  the  mal- 
ice of  either  of  the  defendants,  and  as  the 
disflgureiueut  cannot  possibly  render  his  pre«- 
ence  objectionable  to  any  person,  uor  result 
in  making  biiii  an  object  of  pity  or  ridicule, 
we  do  not  l»elleve,  whatever  the  rule  might 
be  with  respect  to  recovery  of  damages  for 
mental  suffering  caused  by  disfigurement, 
that  snch  a  case  is  made  by  the  plaintiff  as 
to  justify  any  award  for  damages  on  that  ac- 
coimt. 

Plaintiff  was  permitted  to  call  Mr.  Whiting 
and  cross-examine  him,  under  Act  1899.  p. 
178.  c.  iK>,  which  provides  that  a  party  to  any 
civil  action  may  call  the  managing  agent  of 
an.v  corporation  which  Is  a  party  to  the  same 
action,  and  examine  him  upon  the  trial  there- 
of as  If  under  cross-examination.  This  Is 
assigned  as  error  by  the  defendant  company, 
upon  the  ground  that  the  act  in  question  does 
not  contemplate  that  every  agent  of  a  corpo- 
ration may  be  so  examin«>d.  but  is  limited  to 
a  managing  agent,  and  the  witness  was  but 
the  local  agent  of  the  defendant  company.  A 
constniction  of  the  statute  is  unnecessary,  be- 
cause it  clearly  appears  that  whether  the 
plaintiff,  by  virtue  of  the  statute,  had  or  bad 
not  the  right  to  call  Mr.  Whiting  as  a  wit- 
ness, the  defendant  company  was  not  prej- 
udiced by  his  examination,  further  than  some 
of  the  testimony  elicited  was  Incompetent 
bu^  that  is  not  material  to  the  question  l>eing 
considered.  Mr.  Whiting  subsequently  was 
placed  upon  the  stand  as  a  witness  for  the 
defendant  company,  and  the  same  facts  to 
which  he  testified  when  first  called  were 
bniught  ont  upon  his  cross-examination. 

The  defendant  company  filed  a  demurrer 
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to  tbe  complaint,  based  upon  tbe  grrounds 
that  there  was  a  misjoinder  of  parties  and 
causes  of  action.  This  demmrrer  was  over- 
ruled, and  error  is  assigned  on  such  ruling. 
Tbe  defendant  answered  to  tbe  merits,  and 
also  sought  to  raise  tbe  question  of  mis- 
joinder by  STKh  answer.  If  there  was  any 
merit  in  the  questions  raised  by  the  demurrer, 
they  appeared  upon  the  face  of  the  complaint, 
and  by  answering  to  the  merits  they  have 
been  waived.  An  objection  to  a  complaint 
that  there  Is  misjoinder  of  causes  of  action 
and  parties,  n-hlch,  If  it  possesses  any  merit, 
appears  on  the  face  of  the  complaint,  can  on- 
ly be  raised  by  demurrer.  If  overruled,  the 
question  Is  waived  by  answering  to  the 
merits.  Nor  can  It  be  saved  by  pleading  such 
misjoinder  in  connection  with  an  answer  on 
the  merits.  Sams  Automatic  Car  Coupler  Co. 
V.  League,  25  Colo.  120,  54  Pac.  642. 

There  are  other  errors  assigned  on  behalf 
of  the  defendant  company  which  it  is  un- 
necessary to  consider.  From  tbe  questions 
determined,  enough  has  been  said  to  serve  as 
a  guide  on  a  retrial  of  the  case,  in  tbe  Intro- 
duction of  testimony  and  instructions  to  the 
Jury,  so  far  as  all  parties  are  concerned,  with 
respect  to  those  matters  disclosed  by  the 
present  record  which  affect  the  rights  of  the 
defendants  Jointly  or  the  defendant  company 
alone. 

We  shall  now  consider  those  errors  assign- 
ed on  behalf  of  the  city  and  county  of  Denver, 
which  are  vitally  ImiKirtant  to  that  munici- 
pality. The  court  Instructed  the  jury  that 
tbe  latter  would  not  be  liable  unless  It  ap- 
I>eared  that  the  Koose  neck  had  been  in  the 
sidewalk  for  a  sufflcieut  length  of  time,  so 
that  the  city,  through  Its  proper  officers, 
might,  in  the  exercise  of  reasonable  care, 
have  known  of  Its  existence.  This  was  fol- 
lowed by  an  Instruction  to  the  effect  that  the 
existence  of  the  goose  neck  in  the  sidewalk 
for  three  or  three  and  a  half  months  was  a 
sufficient  length  of  time  to  constitute  con- 
structive notice  to  the  city  of  its  existence. 
This  part  of  the  Instruction  was  erroneous. 
The  obstruction  was  comparatively  small.  It 
was  made  of  three-eighths  inch  Iron  piiie,  was 
located  near  the  curb,  and  extended  but  a 
few  Inches  above  the  sidewalk,  and  hence  was 
not  of  a  character  to  necessarily  attract  the 
attention  of  any  official  of  the  city  passing 
along  the  walk  lu  the  vicinity  of  where  it  was 


located.  Under  these  facts,  the  question  of 
whether  it  had  existed  there  a  sufficient 
length  of  time  to  operate  as  constructive  no- 
tice to  the  city  should  have  been  left  to  the 
determination  of  the  Jury.  The  case  is  differ- 
ent from  City  of  Denver  v.  Hyatt,  23  Colo. 
120,  63  Pac.  403.  In  that  case  It  appeared 
that  tbe  defect  In  the  sidewalk  was  plainly 
visible,  and  had  existed  for  such  a  length  of 
time  that  the  city  was  presumed  to  have  no- 
tice of  Its  existence. 

The  court  also  Instructed  tbe  jury  that  It 
could  not  find  against  either  of  the  defend- 
ants under  the  evidence  unles.-!  It  found 
against  both.  This  was  clearly  erroneous,  so 
far  as  the  city  was  concerned,  because  If  It 
had  not  been  negligent  In  ascertaining  the  ex- 
istence of  the  obstruction,  or  negligent  In  re- 
moving It,  It  would  not  be  liable  even  though 
the  defendant  company  might. 

There  Is  one  further  error  assigned  on  the 
part  of  the  dty  which  should  be  noticed. 
Over  objection  by  counsel  for  the  city,  plain- 
tiff wos  permitted  to  testify  as  to  Injuries 
other  than  bis  broken  leg.  In  tbe  notice  serv- 
ed on  the  city,  required  by  section  9,  p.  233. 
c.  78,  Seas.  Laws  1893,  tbe  only  injury  stated 
was  to  his  leg,  and  It  is  contended  by  counsel 
that  testimony  of  his  Injuries,  so  far  as  the 
city  was  concerned,  should  have  been  limited 
to  those  mentioned  In  tbe  notice.  It  Is  claim- 
ed by  counsel  for  plaintiff  that  the  question 
Is  not  preserved  In  the  record.  Inasmuch  as 
tbe  determination  of  this  latter  question  does 
not  affect  the  reversal  of  the  case,  we  shall 
Indicate  our  views  on  the  question  raised  by 
counsel  for  the  city,  so  that  they  may  serve 
as  a  guide  at  another  trial.  It  has  frequently 
been  decided  that  the  service  of  notice  on  the 
city  for  injuries  sustained  by  reason  of  a  de- 
fective sidewalk  was  a  vital  condition  prece- 
dent to  the  right  to  maintain  an  action  for 
damages  against  the  city.  Such  being  the 
case,  the  damages  recoverable  must  be  limit- 
ed to  those  growing  out  of  the  injuries  stated 
in  such  notice  to  have  l)een  received.  This 
limitation,  of  course,  only  applies  to  the  city. 
The  matter  of  notice  to  the  city  could  not  af- 
fect the  plaintiff's  right  of  action  as  against 
tbe  defendant  company. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remandeil  for  a  new 
trial.    Reversed  and  remanded. 

CAMPBELL  and  BAILEY,  JJ.,  concur. 
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RANDOLPH  V.  LIXDSAT. 
(Supreme  Court  of  Arizona.     Nov.   15,  1907.) 

Appeal  —  Rehearing  —  Power  of  Court  to 
Alter  .Judgment  .Vfteb  Withdrawal  of 
Motion. 

Where  an  action  is  settled  by  the  parties 

ponding  a  motion  for  rehearing  on  appeal,  and 

the  motion  is  withdrawn,  the  court  cannot  alter 

its  judj;ment  already  announced. 
[Ed.  Note. — ^For  cases  in  iraint,  see  Cent  Dig. 

vol.  3,  Appeal  and  Error,  §§  4030-4641.] 

Appeal  from  District  Court,  Plina  County; 
John  H.  C.inipbell,  Judge. 

.Action  between  Epcs  Randolph  and  Ly- 
curgtis  Lindsay.  From  the  judgment,  Ran- 
dolph appenls.     Revei*sed. 

Eugeue  S.  Ives,  for  appellant  Frank  H. 
Hereford  and  J.  W^.  Swanwick,  for  appel- 
lees. 

PER  CURIAM.  At  an  earlier  session  of 
this  court  during  this  term,  the  court  (Mr. 
Justice  Nave  dissenting)  directed  that  Judg- 
ment be  entered  herein  reversing  the  judg- 
ment of  the  district  court  and  remanding 


the  cause  for  a  new  trial.i  The  appellee  duly 
iiled  a  motion  for  a  rehearing,,  and  an  ex- 
haustive brief  In  anjiport  thereof.  There- 
after the  case  was  settled  by  the  parties 
out  of  court,  and  a  stipulation  filed  with- 
drawing the  motion  of  the  appellee  for  a  re- 
hearing. 

The  brief  of  the  aroellee  upon  the  motion 
for  rehearing  presents  aame  new  features, 
and  we  do  not  feel  that  we  should  give  ex- 
pression by  an  opinion  In  the  case  upon  the 
questions  of  practice  raised  by  the  issue 
without  a  further  consideration  of  the  mat- 
ter in  the  light  of  the  brief  filed.  Such  con- 
sideration we  may  not  give,  however,  since, 
the  motion  for  a  rehearing  having  been  with- 
drawn, the  appellant  Is  without  opportunity 
to  file  a  brief  In  his  own  behalf  In  reply. 
Furthermore,  we  have  not  now,  the  motion 
having  been  withdrawn,  the  opportunity  to 
alter  our  judgment,  sliould  we  deem  It  prop- 
er to  change  or  modify  our  former  determi- 
nation of  the  questions  Involved. 

Judgment  reversed. 

'  No  written  oplDion. 
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In  re  ROBINSON. 
(Supreme  Court  of  Washington.    Dec.  26,  1807.) 

1.  Attobney  and  Client^-Disbabment  Pbo- 
ceedings — .tcrisdiction. 

The  Supreme  Court,  by  reason  of  its  au- 
thority to  admit  an  attorney  to  practice,  has  in- 
herent original  jurisdiction  to  suspend  or  disbar 
him  for  offensive  language  in  a  petition  for  re- 
hearing in  SQch  court. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  $  49.] 

2.  Same— Violation  of  Dutibb. 

Each  of  the  duties  imposed  on  an  attorney 
by  Ballinger's  Ann.  Codes  &  St.  8  4765,  declaim 
ing  it  to  be  his  duty  (2)  to  maintain  the  respect 
due  to  courts  and  judicial  officers,  (4)  to  em- 
ploy, for  the  purpose  of  maintaining  causes,  such 
means  only  as  are  consistent  with  truth,  and 
never  to  seek  to  mislead  the  judge  by  any  arti- 
fice or  false  statement,  and  (6)  to  abstain  from 
all  offensive  personality,  is  violated  by  an  at- 
torney's petition  for  rehearing  of  the  dismissal 
of  bis  client's  appeal  reciting  that,  before  the  dis- 
missal, it  was  rumored  that  certain  of  the  judg- 
es would  vote  for  dismissal  in  the  interest  of  the 
controlling  political  ring,  and  substantially  con- 
tending that  a  reinstatement  of  the  appeal  was 
the  only  way  of  escape  from  further  scandalous 
rumors. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  o.  Attorney  and  Client,  §  60.J 

3.  Same— SuBPERBiOR. 

Though  an  attorney,  who,  in  a  petition  for 
rehearing  of  the  dismissal  of  his  client's  appeal, 
repeated  scandalous  rumors  of  improper  motive 
in  the  dismissal,  and  substantially  contended 
that  a  reinstatement  of  the  appeal  was  the  only 
way  of  escape  from  further  scandalous  rumors, 
will  not  be  disbarred,  he  having  made  an  em- 
phatic disavowal  of  intentional  disrespect  for 
the  court  or  any  of  its  members,  withdrawn  the 
statements  made,  apologized  for  bis  conduct, 
and  requested  that  the  offensive  language  be 
stricken,  yet,  he  having  had  long  experience  at 
the  bnr,  he  will  not  be  merely  reprimanded,  but 
will  be  suspended,  and  taxed  with  the  costs  for 
printing  the  brief  of  the  Attorney  General. 

fEil.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  §§  76-78.] 

Original  proceedings  for  disbarment  of  J. 
W.  Robinson.    Respondent  suspended. 

John  D.  Atkinson,  A.  J.  Falknor,  and  R. 
G.  Sharpe,  for  the  State.  W.  R.  Bell.  T.  M. 
Vance,  and  Ben  Sheeks,  for  respondent. 

CROW,  J.  On  September  26,  1907,  this 
court  dismissed  an  appeal  la  cause  No.  6,800, 
entitled  "In  re  Estate  of  John  Sullivan,  De- 
ceased. Marie  Carrau,  Appellant,  v.  Edward 
Corcoran  et  al..  Respondents."  On  October 
28,  1907,  J.  W.  Robinson,  as  attorney  for 
the  appellant,  filed  a  petition  for  rehearing, 
containing  the  following  language: 

"When  I  started  to  dictate  this  petition 
for  rehearing,  I  intended  to  place  herein  the 
facts  as  to  the  rumors  which  bad  become 
common  property  of  the  public  in  the  city  of 
Seattle,  at  the  time  and  shortly  after  the  mo- 
tion to  dismiss  this  appeal  was  filed  in  May, 
1907,  claiming  and  pretending  to  know  in 
advance  which  of  the  honorable  members  of 
this  court  were  to  vote  to  dismiss  this  appeal, 
and  the  names  of  four  of  the  members  of  this 
court  were  bandied  from  mouth  to  mouth  In 
public  who,  It  was  alleged,  for  political  rea- 
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sons  were  to  dismiss  this  appeal.  Involving 
an  estate  worth  more  than  $1,000,000,  one- 
half  of  which,  as  shown  upon  the  records  in 
this  court  for  years  past,  belonged  or  would 
belong  to  the  political  ring  who  has  controlled 
the  politics  of  this  state  for  years,  and  under 
whose  influence  and  direction  it  was  stated 
certain  members  of  this  honorable  court  were 
nominated  to  their  present  exalted  position, 
and  the  bead  of  which  ring  was  in  position 
to  control  with  the  President  of  the  United 
States  the  federal  patronage  in  the  state  of 
Washington,  which  Included  in  the  very  near 
future  the  position  of  our  circuit  and  two 
United  States  district  Judges,  for  which 
positions  members  of  this  court  bad  been 
agreed  upon,  and  that  this  rumor  was  such 
common  property  In  Seattle,  as  well  as  In 
other  portions  of  the  state,  that  business  men 
and  citizens  of  Integrity,  feeling  humiliated 
that  any  person  would  dare  make  such  a  sug- 
gestion or  such  a  statement  about  the  judges 
of  the  highest  court  in  this  state,  that  they 
were  demanding  that  a  grand  Jury  investigate 
the  litigation  and  the  people,  including  the 
courts,  connected  with  the  litigation  and  dis- 
tribution of  the  Sullivan  estate.  And,  while 
we  fully  realize  that  this  honorable  court 
and  Its  members  are  practically  powerless  to 
meet  such  assaults,  and  that  its  dignity  or- 
dinarily will  not  allow  or  permit  Its  members 
to  recognize  such  slander,  It  is  nevertheless 
true  that  this  honorable  court  in  passing  up- 
on this  motion  to  dismiss  this  appeal  had 
the  opportunity,  and  we  believe  It  was  Its 
duty  to  itself  and  to  each  member  of  the 
court,  and  to  the  good  name  of  the  court  and 
the  good  people  of  this  state,  and  as  a  com- 
plete and  perfect  answer  to  all  that  was  be- 
ing said  in  the  exercise  of  the  court's  powers 
to  dismiss  an  appeal  for  failure  to  do  some- 
thing which  did  not  go  to  or  affect  the  Juris- 
diction of  the  court,  to  have  resolved  every 
doubt  In  favor  of  hearing  the  same,  and  thus 
wiped  out  every  slander  in  the  exercise  of 
its  discretion  and  said  that  it  would  hear 
this  appeal  upon  its  merits,  thus  giving  the 
world  to  know  that  It  was  far  from  such 
politics.  And  barring  absolutely  the  person- 
al Interest  and  selfishness  of  litigants  and 
counsel,  and  we  submit  that  it  became  the 
duty  of  this  honorable  court,  as  sacred  and 
conscientious  as  any  responsibility  which  ever 
rested  upon  them,  to  deny  this  motion  and 
hear  this  appeal  upon  its  merits,  which  was 
the  only  method  in  harmony  with  its  dignity, 
under  the  circumstances.  And  the  influence 
of  such  a  decision  in  the  face  of  the  poison, 
slander,  and  infamy,  which  has  been  heaped 
upon  certain  members  of  the  court,  would 
have  bad  the  best  possible  influence  upon  the 
good  the  Supreme  Court  of  the  state  of 
Washington  may  do  for  the  next  third  of 
a  century.  This  is  an  age  when  corruption 
and  political  graft  have  become  so  almost 
universal  in  official  life  as  viewed  and  be- 
lieved by  the  masses  that  no  opportunity  to 
disabuse  the  mind  of  such  ought  to  be  over- 
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looked  by  the  courts.  It  ta  possible  tbat  the 
members  of  this  honorable  court  do  not  know 
of  that  which  started  as  gossip,  then  grew  in- 
to ramor,  and  then  to  positive  statements 
and  to  a  fixed  belief  In  the  minds  of  very 
many  people  until  it  l)ecame  the  conunon 
property  of  all,  heard  upon  the  streets,  in  the 
hotels,  and  in  every  social  gathering;  but. 
If  this  honorable  court  or  any  meml>er  of  it 
has  any  doubt  as  to  this  condition  or  the 
names  of  the  members  of  this  honorable  court 
of  whom  these  things  have  been  said,  nil  they 
are  required  to  do  Is  to  ask  some  intimate 
friend  in  Seattle  to  Investigate  and  in  con- 
fidence report,  and  they  will  find  that  their 
names  and  what  has  been  claimed  and  what 
Is  alleged  they  have  pledged  to  do  In  ad- 
vance, concerning  this  appeal  and  its  dis- 
missal, will  have  been  in  the  mouths  of  the 
best  business  and  professional  people  in 
Seattle,  as  well  as  in  the  mouths  of  the  un- 
educated bootblack  and  bellboy.  This  petition 
for  rehearing,  while  it  is  filed  in  a  public  of- 
fice, does  not  become  public  property,  and 
the  public  knows  nothing  of  what  is  said  in 
these  petitions,  unless  those  who  file  them 
or  some  other  person  desire  they  should  get 
to  the  public ;  and  so  these  words  are  said  to 
the  court  without  any  desire  in  the  remotest 
degree  to  reflect  upon  the  court,  tmt  these 
sentences  are  dictated  because  of  a  high  sense 
of  duty  in  harmony  with  a  high  ideal  of 
i-ourts  and  judges,  and  with  the  statement 
that  It  Is  said  with  the  greatest  respect  for 
this  honorable  court,  and  with  the  hope  that 
some  action  may  be  deemed  proper  to  the 
end  that  such  conditions  and  those  causing 
theni  may  be  not  overlooked  or  forgotten." 
On  l>Jovember  16,  1907,  an  order  was  entered 
directing  the  Attorney  General  to  Institute 
proper  proceedings,  citing  said  J.  W.  Robin- 
son to  appear  and  show  cause  why  for  his 
offense  In  using  such  language  his  name 
should  not  be  removed  from  the  roll  of  at- 
torneys admitted  to  practice  law  In  the  state 
of  Washington.  Being  duly  cited,  the  re- 
spondent appeared  in  person  and  by  attorney, 
and  filed  a  verified  answer,  in  which  he,  in 
substance,  alleged  that  he  was  enrolled  as 
an  attorney  of  this  court  In  July,  1883 ;  that 
it  has  at  all  times  since  been  his  purpose  to 
uphold  the  dignity,  good  name,  and  inde- 
Iiendence  of  the  courts;  that  he  admits  tlie 
writing  and  filing  of  the  petition  containing 
the  language  above  quoted;  that  in  using 
such  language  he  had  no  thought  or  intention 
of  being  Insolent  or  disrespectful  toward  this 
court ;  that  the  language  was  hastily  dictat- 
ed, but  two  days  prior  to  the  expiration  of 
the  time  for  filing  the  petition ;  that  it  was 
hurriedly  transcrllied  and  submitted  without 
opportunity  to  consult  his  associate  counsel ; 
that  In  none  of  the  language  used  did  he  In- 
tend to  induce  this  court  by  other  than  what 
he  considered  legitimate  argument  to  decide 
in  his  favor;  that  the  proceeding  wherein 
the  petition  was  filed  was  one  of  arduous 
litigation,  extending  over  a  period  of  seven 


years,  and  of  vast  Importance  to  his  client; 
tbat  the  rumors  mentioned  had  come  to  his 
knowledge,  weighed  on  bis  mind,  annoyed 
him,  both  on  account  of  his  case  and  also  on 
account  of  the  feeling  he  entertained  for  the 
good  name  of  this  court;  that  at  no  time 
prior  to  the  order  of  this  court  directed  to 
the  Attorney  General  bad  it  occurred  to  him 
that  the  language  might  be  thought  contemp- 
tuous or  In  any  way  di.'srespectful  to  this 
court  or  any  of  Its  members ;  that  he  now  ac- 
cepts the  action  of  the  court  as  holding  that 
the  language  may  be  susceptible  of  sucli  con- 
structloQ;  that  he  respectfully  asks  per- 
mission to  expunge  the  same,  and  that  he  now 
offers  to,  and  does,  aiK)logl3se  to  this  court. 
He  prays  that  his  disclaimer  be  accepted; 
that  the  objectionable  language  be  stricken ; 
that  he  be  permitted  to  substitute  a  corrected 
petition;  and  that  these  proceedings  be  dis- 
missed. 

By  his  answer  the  respondent  does  not 
question  our  original  Jurisdiction,  but  his  at- 
torneys did  so  in  their  oral  argument  In  re- 
spoii!<e  to  the  opening  brief  of  the  Attorney 
GeueraL  It  la  well  settled  by  numerous  de- 
cisions that  a  court  authorized  to  admit  an 
attorney  has  inherent  Jurisdiction  to  8usi)end 
or  disbar  him  for  sufficient  cause,  and  that 
such  Jurisdiction  does  not  necessarily  depend 
on  any  express  constitutional  provision  or 
statutory  enactment.  In  the  Larabuth  Case, 
18  Wash.  -ISO,  51  Pac.  1071,  this  court  said: 
"But  power  to  strike  from  the  rolls  is  in- 
herent in  the  court  itself.  No  statute  or 
rule  Is  necessary  to  authorize  the  punish- 
ment In  proper  cases.  Statutes  and  rules 
may  regulate  the  power,  but  they  do  not 
crente  It.  It  Is  necessary  for  the  protection 
of  the  court,  the  proper  administration  of 
Justice,  the  dignity  and  purity  of  the  profes- 
sion, and  for  the  public  good  and  the  protec- 
tion of  clients.  Attorneys  may  forfeit  their 
professional  franchise  by  abusing  It,  and  the 
p<wer  to  exact  the  forfeiture  is  lodged  lu 
the  courts  which  have  authority  to  admit 
attorneys  to  practice.  Such  power  is  Indls- 
I)ensable  to  protect  the  court,  the  adminis- 
tration of  Justice,  and  themselves;  and  at- 
torneys themselves  are  vitally  concerned  in 
preventing  the  vocation  from  being  sullied 
by  the  conduct  of  unworthy  members."  Re- 
spondent's attorneys  insist  that  this  decision 
has  been  O'l-erruled  by  the  subsequent  case 
of  In  re  Waugh,  32  Wash.  50,  72  Pac.  710. 
A  clear  distinction  exists  between  the  two 
cases.  In  the  Lambuth  Case  the  proceeding 
was  an  original  one,  ordered  by  this  court  un- 
der circumstances  almost  Identical  with  those 
now  before  us.  There,  as  here,  the  respond- 
ent Incorporated  offensive  language  in  a  pe- 
tition for  rehearing,  and  this  court  iu  the 
proper  exercise  of  its  Jurisdiction  directed 
that  original  disbarment  proceedings  be  In- 
stituted. In  the  Waugh  Case  the  fraudu- 
lent acts  complained  of  were  alleged  to 
have  been  immediately  directed  against  the 
superior  court  of  the  state  of  Washington  in 
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and  for  Skagit  county,  and  it  was  beld  that 
the  proceedings  for  disbarment  sliould  orig- 
inate In  that  court.  Although  certain  ex- 
pressions in  the  Waugh  Case,  when  consid- 
ered separately,  might  possibly  suggest  the 
oral  arguments  made  by  respondent's  attor- 
neys, an  examination  of  the  entire  opinion 
will  show  tlielr  contention  to  be  without  mer- 
it We  have  never  held,  nor  was  It  ever  our 
inteutiou  to  hold,  that  this  court  has  no  orig- 
inal jurisdiction  in  a  proceeding  such  as  the 
one  now  before  us.  Such  Jiuisdictlon  un- 
doubtedly e.\ists.  Weeks  on  Attorneys  at 
Law  (Ud  Ed.)  §  SO.  p.  154;  In  re  Lambutb,  su- 
l)ra ;  Bradley  v.  Fisher.  13  Wall.  (U.  S.)  335, 
20  Jj.  Ed.  046;  People  v.  Green,  9  Colo.  506, 
13  Pac.  514;  State  v.  Gebhardt,  87  Mo.  App. 
.'►42:  In  re  Boone  (C.  C.)  83  Fe<l.  044;  In  re 
Smith,  7.>  Kan.  743,  85  Pnc.  584;  uote  to 
State  V.  Mosher,  5  Am.  &  Eng.  Aim.  Cases, 
p.  990.  Section  47(55,  Baiiinger's  Anu.  Codes 
»%  St..  provides  llmt:  "It  shall  be  the  duty  of 
an  attorney  and  counselor  •  •  •  (2)  to 
maintain  the  resjiect  due  to  the  courts  of 
Justice  and  judicial  officers;  •  •  •  (4)  to 
employ,  for  the  purpose  of  maiutaluing  the 
causes  confided  to  him,  such  means  ouly  as 
are  consistent  with  truth,  and  never  to  seek 
to  mislead  the  judge  by  any  artlftce  or  false 
statement  of  fact  or  law:  •  •  *  (6)  to  ab- 
stain from  all  offensive  i)ersonallty.  *  •  •  " 
The  use  by  respondent  of  the  Insulting,  con- 
temptuous, and  scandalous  language  contain- 
ed In  the  petition  for  rehearing  constitutes 
a  flagrant  violation  of  each  and  all  of  the 
statutory  duties  above  mentioned.  People  v. 
Green,  9  Colo.  aW),  13  Pac.  514;  People  v. 
Brown.  17  Colo.  431.  30  Pac.  »«:  Morrison 
T.  Snow,  2«  Utah,  247.  72  Pac.  924;  In  re 
Snow,  27  Utah,  205,  75  Pac.  741;  In  re  Plill- 
brook,  105  Cal.  471,  38  Pac.  511,  884.  45  Am. 
St.  Bep.  59;   In  re  Wooley,  74  Ky.  95. 

After  a  careful  analysis  of  respondent's 
language,  we  are  compelled  to  hold  that  he 
has  failed  to  maintain  the  respect  due  to 
the  court;  that  he  has  not  abstained  from  of- 
fensive personalities,  and  that  he  has  at- 
tempted to  intimidate  this  court  into  render- 
ing a  favorable  decision.  He  is  an  attorney 
of  ability  and  long  experience  In  the  prac- 
tice of  his  profession,  who  has  participated 
In  much  imiwrtant  litigation,  involving  in- 
tricate questions  of  law  and  large  flnauclal 
Interests,  and  has  also  8erve<l  as  one  of  tlio 
superior  judges  of  this  state.  It  would  be 
Idle  to  suggest  that  he  docs  not  und<;i-staiid 
the  ethics  of  the  linnornble  profession  of 
which  he  Is  a  member:  that  he  does  not 
comprehend  the  obligations  resting  upon  at- 
tome.vs  and  counselors  at  law,  or  that  he 
ought  not  to  appreciate  that  dignity,  lienor. 
and  respe<'t  which  sltonld  always  be  extend- 
ed to  the  judiciary.  In  his  petition  he  pre- 
sented ail  relevant  points,  and  must  have 
known  that  the  ianeuage  now  under  consid- 
eration was  not  germane  thereto.  While  we 
neither  concede  nor  believe  that  the  rumors 
mentioned  were  current  in  the  city  of  Seat- 


tle or  elsewhere,  nevertheless,  if  such  false 
and  scandalous  rumors  should  at  any  time 
exist,  a  petition  for  rehearing  would  not  be 
a  proper  medium  for  calling  them  to  the  at- 
tention of  this  court.  Although  we  shall  not 
Incorporate  la  this  opinion  any  extensive  an- 
alysis of  the  respondent's  language,  we  will 
call  attention  to  certain  of  his  statements 
with  the  intention  of  showing  that,  while 
he  disavows  any  personal  belief  in  the  al- 
leged rumors,  they  were  delil)erately  In- 
jected by  him  into  the  petition  with  the 
premeditated  design  of  intimidating  this 
court  The  respondent  in  part  said:  "And 
barring  absolutely  the  personal  Interest  and 
selfishness  of  litigants  and  counsel,  and  we 
submit  that  It  became  the  duty  of  this  hon- 
orable court  as  sacred  and  conscientious  as 
any  responsibility  which  ever  rested  upon 
tliem,  to  deny  this  motion  and  hear  this  ap- 
peal upon  Its  merits,  which  was  the  only 
method  In  harmony  with  Its  dignity,  under 
the  circumstances.  And  the  lutlueuce.  of  such 
a  decision  In  the  face  of  the  poison,  slander. 
and  Infamy,  which  has  been  heaped  upon 
certain  members  of  the  court,  would  have 
liad  the  best  possible  Influence  uixm  the  good 
the  Supreme  Court  of  the  state  of  Washing- 
ton may  do  for  the  next  third  of  a  century. 
This  Is  an  age  when  corruption  and  political 
graft  have  become  so  almost  universal  In 
ofRclal  life  as  viewed  and  believed  by  the 
masses  that  no  opportunity  to  di.sabuse  the 
mind  of  such  ought  to  be  overlooked .  by 
the  courts."  This  language  is  susceptible 
only  of  the  construction  that  notwithstand- 
ing the  respondent's  disavowal  of  his  per- 
sonal belief  in  the  alleged  rumors,  he  has 
made  them  a  part  of  the  records  of  this 
court  with  the  evident  intention  of  iutimldat- 
iug  its  members  into  rendering  a  decii^ion 
In  his  favor.  He  substantially  contends  that 
such  action  Is  the  only  avenue  of  escape 
for  this  court  from  further  scandalous  ru- 
mors which  would  surely  follow  an  adverse 
decision.  In  other  words,  a  reinstatement 
of  bis  client's  api)eal  would  quiet  all  ru- 
mors and  protect  the  good  name,  integri- 
ty, and  lionor  of  this  i-ourt,  while  a  contra- 
ry ruling  would  subject  It  to  fm-ther  char- 
ges of  iH)lltlenl  deals,  olflclal  corruption,  and 
flagrant  dishonest.v.  If  the  language  used 
does  nut  by  innuendo  imply  that  a  decision 
against  respondent's  client  would  be  such 
proof  of  the  truth  of  the  alleged  rumors 
as  to  bring  the  members  of  this  court  in- 
fo disrepute,  we  are  unable  to  understand 
it.  The  rcsjiondent  further  said:  "This  peti- 
tion for  rebeartng.  while  it  Is  filed  in  a  pub- 
lic office  docs  not  become  public  property, 
and  tile  public  knows  nothing  of  what  Is  said 
in  these  petitions,  unless  those  who  file  them 
or  some  other  person  desire  they  should  get 
to  the  public;  and  so  these  words  are  said 
to  the  court  without  any  desire  In  the  remot- 
est degree  to  reflect  upon  the  court,  but  these 
sentences  are  dictated  because  of  a  high 
sense  of  duty  in  harmony  with  a  high  Ideal 
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of  courts  and  Judges,  and  with  the  state- 
ment that  It  Is  said  with  the  greatest  respect 
for  this  honorable  court,  and  with  the  hope 
that  some  action  may  be  deemed  proper  to 
the  end  that  such  conditions  and  those  caus- 
ing them  may  be  not  overlooked  or  forgot- 
ten." In  view  of  the  fact  that  petitions  for 
rehearing  need  not  be  served  on  the  opposite 
party  prior  to  being  filed  In  this  court,  this 
language  clearly  Intimates  that  only  by  sup- 
pressing the  petition  and  granting  its  prayer, 
without  calling  for  an  answer,  can  thib 
court  protect  Itself.  Further  discussion  of 
respondent's  statements  Is  unnecessary.  Our 
position  is  one  of  extreme  delicacy.  False 
and  scandalous  charges  are  said  to  have  been 
made  against  the  members  of  this  court; 
and  the  respondent  has  Improperly  Incorpo- 
rated them  In  his  petition.  By  reason  of  his 
acts.  It  was  our  duty  to  direct  the  Attorney 
General  to  Institute  these  proceedings,  and 
we  must  now  pass  Judgment  Respondent 
has  made  an  emphatic  disavowal  of  Inten- 
tional disrespect  for  this  court  or  any  of  its 
members,  has  withdrawn  the  statements 
made,  has  apologized  for  his  conduct,  has  re- 
quested that  the  offensive  language  be  strick- 
en, has  asked  that  he  be  dismissed,  and 
cites  the  following  authorities  in  support  of 
his  contention  that  courts  will  not,  in  the 
flace  of  a  complete  disavowal  aud  apology, 
disbar  for  offensive  language  or  conduct:  E3x 
parte  Secombe,  19  How.  (U.  S.)  13,  15  L.  Ed. 
565;  Ex  parte  Bradley,  7  Wall.  (U.  S.)  3T9, 
19  L.  Ed.  214;  Bradley  v.  Fisher,  13  Wall. 
(U.  S.)  .^8.  20  L.  Ed.  646;  In  re  Philbrook, 
105  Cal.  471,  38  Pac.  511,  884,  45  Am.  St. 
Rep.  59,  and  note;  Dickens'  Case,  67  Pa. 
169,  5  Am.  Rep.  420;  In  re  Austin,  5  Rawie 
(Pa.)  206,  28  Am.  Dec.  657;  In  re  Snow,  27 
Utah,  278,  75  Pac.  741.  By  reason  of  such 
retraction,  no  order  of  disbarment  will  be 
made.  In  view  of  respondent's  long  experi- 
ence at  the  bar,  we  cannot  discharge  him 
with  a  mere  reprimand.  An  order  of  sus- 
pension must  be  entered. 

It  Is  ordered  that  the  respondent's  prayer 
to  strike  the  offensive  language  be  granted. 
It  Is  further  ordered  that  the  respondent  be 
suspended  from  the  practice  of  his  profes- 
sion as  an  attorney  and  counselor  at  law  in 
the  courts  of  this  state  for  the  period  of  six 
months  from  tlie  date  of  the  filing  of  this 
opinion,  and  that  he  pay  the  costs  to  be  tax- 
ed for  printing  the  brief  of  the  Attorney  Gen- 
eral. 

HADLEY,  C.  J.,  and  DUNBAR,  MOUNT, 
RUDKIK,  and  ROOT,  JJ.,  concur. 

PUIiLERTON,  J.  (concurring).  I  concur 
In  the  Judgment  pronounced  by  the  court  in 
the  foregoing  opinion.  I  concur  also  In  the 
holding  that  this  court  has  Inherent  Juris- 
diction to  suspend  or  disbar  an  attorney  for 
sufilcient  cause  shown,  and  tliat  such  Juris- 
diction does  not  necessarily  depend  on  any 
express  constitutional  provision  or  statuto- 


ry enactment.  This  Is  abundantly  shown 
In  the  case  of  In  re  L>ambuth,  18  Wash.  480, 
51  Pac.  1071,  the  dissenting  opinion  in  the 
case  of  In  re  Waugh,  32  Wash.  50,  72  Pac. 
710,  and  the  majority  opinion  In  the  case  at 
bar.  But  in  concurring  in  the  Judgment  I 
do  not  wish  to  be  understood  as  concurring 
In  the  interpretation  put  by  the  majority  on 
the  case  of  In  re  Waugh.  That  case,  as  I 
understood  it  when  it  was  decided,  and  as  I 
understand  it  now,  overruled  the  case  of  In 
re  Lambuth  In  so  far  as  the  latter  case  held 
that  this  court  had  inherent  power  and  orig- 
inal Jurisdiction  to  entertain  a  disbarment 
proceeding  against  an  attorney,  and  held  that 
no  such  power  or  Jurisdiction  existed.  But, 
since  the  court  now  entertains  such  Jurisdic- 
tion, it  Impliedly,  at  least,  overrules  the  case 
and  reinstates  that  of  In  re  Lambuth.  This 
being  true,  the  question  as  to  what  was 
really  held  In  the  Waugh  Case  Is  no  longer 
a  very  material  one,  and  for  that  reason  I 
refrain  from  discussing  It.  I  cannot,  liow- 
ever,  refrain  from  expressing  my  regret  that 
the  court  did  not  directly  overrule  the  case, 
instead  of  undertaking  to  distinguish  it 


AYI.MORE  V.  CITY  OF  SE.^TTLE  et  al. 
(Supreme  Court  of  Washington.    Dec.  10,  1907.) 

1.  Statutes  —  Validitt  —  Act  Relating  to 
MoBE  Than  One  Sdbject. 

Act  March  17,  1897  (Sess.  Laws  1897,  p. 
328,  c.  112),  as  amended  by  Act  March  8,  1905 
(Sess.  Laws  1905.  p.  300),  authorizing  cities 
to  acquire,  maintain,  and  operate  waterworks, 
a  sewerage  system,  plants  for  fnrnishinK  the 
city  witli  light  and  power,  cable,  and  electric 
railways  and  certain  other  enumerated  public 
utilities,  does  not  violate  Const,  art.  2,  §  19, 
providing  that  no  bill  sliail  embrace  more  than 
one  subject,  since  the  purpose  of  the  act,  while 
in  form  independent,  was  to  amend  the  gener- 
al law  relating  to  the  powers  of  munici|>al  cor- 
porations, and  to  confer  additional  powers  on 
them,  and  in  this  sense  embraced  but  one  sul>- 
ject. 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {§  125,  126,  171.] 

2.  Waters— MtJNiciPAi,  Corpokatioss— Pub- 
lic Improvements— Pboceedings  —  Validi- 
ty—Compliance  WITH  Statute. 

Act  March  17,  1897  (Sess.  Laws  1897,  p. 
327,  c  112),  as  amended  by  Act  March  11,  1905 
(Sess.  Laws  1905,  p.  300,  c  159),  provides  that 
a  city  desiring  to  construct  any  of  the  public 
works  described  in  section  1  of  the  act  stiall 
pro%'ide  therefor  by  ordinance,  specifying  and 
adopting  the  system  proposed,  declaring  the  es- 
timated cost,  etc.,  and  providing  for  submitting 
the  same  to  the  voters  for  ratification  at  special 
election  for  that  purpose,  and  further  provides 
tbat,  if  an  indebtedness  is  to  be  created  by  the 
construction  of  tlie  proposed  works,  such  indebt- 
edness and  the  amount  thereof  shall  also  be  stat- 
ed in  the  ordinance,  and  be  likewise  submitted 
to  the  voters,  etc.  Two  forms  of  indebtedness 
are  provided  for — one,  a  general  indebtedness 
of  the  city,  etc. ;  the  other  an  indebtedness 
against  a  special  fund  created  out  of  a  "fixed 
proportion"  of  the  income  to  be  derived  from 
the  work  when  completed,  etc  An  ordinance 
providing  for  the  construction  of  additional  wa- 
terworks and  for  the  issue  of  bonds  to  pay  there- 
for proposed  a  fund  created  by  diverting  from 
75  per  centum  of  the  gross  revenues  derived 
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from  the  eztsting  system  safBdent  to  pay  the 
accniitLg  interest  on  the  bonds  until  a  certain 
date,  and  thereafter  by  divertins  from  75  per 
cent,  of  such  gross  revenues  $175,000  per  an- 
numj  exclusive  of  revenues  from  water  used  for 
maniclpal  purposes.  The  proposition  submitted 
to  tbe  voters  was  to  pay  into  the  fund  $175,000 
oat  of  the  gross  revenue  of  the  system  without 
any  deductions  whatsoever,  either  of  a  percent- 
age of  the  gross  revenues  derived  from  the  sys- 
tem or  of  revenue  derived  from  water  used  for 
municipal  purposes.  Held,  that  tbe  statute  was 
not  complied  with;  the  entire  plan  not  being 
submitted. 
3,  Saioc. 

Nor  did  either  of  tbe  plans  follow  the  stat- 
ute; $176,000  out  of  the  gross  revenue  or  out 
of  75  per  centum  of  tbe  gross  revenues  not  being 
a  fixed  proportion,  but  a  varying  one,  being  less 
or  more  than  a  fixed  proportion  of  the  entire 
gross  revenue  as  these  revenues  increase  and 
diminish. 
4k  Samb— Bonds— Tno!  or  Payiocnt. 

It  was  competent  for  the  city  to  agree  with 
the  contemplated  purchaser  of  the  bonds  as  to 
tbe  time  of  payment,  and  it  was  no  objection  to 
their  issuance  that  the  bonds  were  not  to  be  paid 
for  until  tbe  money  was  actually  needed  by  tbe 
city  in  the  prosecution  of  tbe  contemplated  work. 
Root,  X,  dissenting. 

Appeal  from  Superior  Court,  King  C!ouiity ; 
R.  B.  Albertson,  Judge. 

Action  by  Reeves  Aylmore  against  the  city 
of  Seattle  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Revened. 

Peters  tt  Powell  and  Balllnger,  Ronald, 
Battle  &  Tennant,  for  appellant  Scott  Cal- 
houn, for  respondenia. 

PER  CURIAM.  This  action  Is  brought  by 
the  appellant,  who  Is  a  citizen  and  taxpayer 
of  tbe  city  of  Seattle,  to  enjoin  a  contem- 
plated bond  Issue  by  that  city.  The  respond- 
ent city  challenged  the  sufficiency  of  the  com- 
plaint by  a  general  demurrer,  which  was  sus- 
tained by  the  trial  court  The  appellant 
thereupon  elected  to  stand  on  the  complaint, 
and  final  Judgment  of  dismissal  was  entered, 
from  which  this  appeal  Is  prosecuted. 

From  the  complaint  It  Is  gathered  that  tbe 
dty  of  Seattle  Is  the  owner  of  a  water  sys- 
tem from  which  the  city  and  Its  inhabitants 
are  supplied  with  water.  This  system  has  Its 
source  of  supply  In  Cedar  river,  and  Is  con- 
ducted from  thence  to  the  city  by  pipes 
through  which  tbe  water  flows  by  gravity  to 
reservoirs  within  the  city,  from  where  it  Is 
distributed  to  the  users  thereof.  The  city, 
being  desirous  of  enlarging  this  supply,  pro- 
posed to  lay  additional  pipes  from  the  source 
of  supply  on  Cedar  river  to  the  dty  and  con- 
struct new  reservoirs,  the  same,  when  com- 
pleted, to  form  a  part  of  tbe  existing  sys- 
tem.* Tbe  bonds  to  enjoin  the  Issuance  of 
wblcb  this  action  Is  brought  are  proposed  to 
be  Issued  to  defray  the  cost  of  this  addition. 
Tbe  bonds  are  not  made  a  general  obligation 
of  tbe  city,  but  are  made  a  charge  upon  a 
certain  proportion  of  tbe  Income  to  be  de- 
rived from  the  water  system  when  completed, 
pursuant  to  subdivision  "b"  of  section  2  of 
tbe  act  of  the  Legislature  of  Washington,  ap- 
proved March  17,  1897,  and  the  act  amenda- 


tory thereof,  approved  March  8,  190B  (Sess. 
Laws,  1897,  p.  828,  e.  112;  Laws  1005,  p.  800, 
c.  158).  The  objections  raised  are  two,  name- 
ly: (1)  That  the  act  under  which  the  pro- 
ceedings were  had  Is  unconstitutional;  and 
(2)  that  the  proceedings  had  did  not  comply 
witb  tbe  requirements  of  the  statute. 

It  Is  objected  to  the  act  In  question  that  It 
embraces  more  than  one  subject  and  Is  thus 
In  violation  of  section  19  of  article  2  of  tbe 
state  Constitution.  This  contention  has  Its 
foundation  In  the  fact  that  the  act  as  amend- 
ed, authorizes  cities  and  towns  to  acquire, 
regulate,  and  conduct  several  distinct  pub- 
lic utilities  between  which  there  is  no  rela- 
tion In  tbe  sense  that  one  is  dependent  on 
the  other ;  that  Is,  tbe  act  empowers  tbe  city 
to  acquire,  maintain,  and  operate  wat»^ 
works,  a  sewerage  system,  plants  for  fur- 
nishing the  dty  witb  light  and  power,  cable, 
and  electric  railways,  and  certain  other 
enumerated  public  utilities.  It  Is  said  that 
each  one  of  these  comprises  a  separate  sub- 
ject and  that  legislative  action  on  them 
should,  to  comply  with  the  Constitution,  be 
by  separate  acts,  since  neither  tbe  title  to 
the  act  nor  the  act  Itself  Indicates  any  gen- 
eral purpose  or  subject.  But  we  cannot  think 
this  objection  well  founded.  The  purpose  of 
tbe  act  while  in  form  Independent,  was  to 
amend  the  general  law  relating  to  tbe  pow- 
ers of  municipal  incorporations;  that  Is,  It 
was  Intended  to  confer  additional  powers  up- 
on them.  In  this  sense  it  embraced  but  one 
subject  and  this  is  sufficient  to  relieve  the 
act  from  tbe  constitutional  prohibition,  since 
the  purpose  of  the  constitutional  provision  is 
to  prevent  log-rolling  legislation,  the  Inser- 
tion In  one  act  of  disconnected,  unrelated 
subjects,  for  tbe  purpose  of  inviting  a  com- 
bination of  Interests.  While  the  question 
seems  not  to  have  been  before  this  court  In 
Its  present  form.  It  has  been  before  It  In 
principle,  and  was  determined  contrary  to 
the  objection  urged.  McMaster  v.  Advance 
Thresher  Co.,  10  Wash.  147,  88  Pac.  760; 
Johnston  v.  Wood,  19  Wash.  441,  63  Pac.  707 ; 
Hathaway  v.  McDonald,  27  Wash.  C59,  68 
Pac.  376,  91  Am.  St  Rep.  889;  Seattle  T. 
Barto,  81  Wash.  141,  71  Pac.  735;  State  t. 
Sharpless,  31  Wash.  191,  71  Pac.  737. 

Tbe  second  objection  Is  of  more  moment 
Section  2  of  the  act  In  question  provides  that 
whenever  any  city  or  town  desires  to  con- 
struct any  of  the  public  works  described  In 
the  first  section  of  tbe  act  It  shall  provide 
therefor  by  ordinance,  which  ordinance  shall 
specify  and  adopt  the  system  or  plan  propos- 
ed, and  declare  the  estimated  cost  thereof  as 
near  as  may  be,  and  provide  for  submitting 
tbe  same  to  tbe  qualified  voters  of  the  dty 
or  town  for  ratification  or  rejection  at  a 
special  election  to  be  called  for  that  purpose ; 
further  providing  that  if  an  indebtedness  is 
to  be  created  by  tbe  construction  of  the  pro- 
posed public  works,  such  Indebtedness  and 
the  amount  thereof  shall  likewise  be  stated 
in  tbe  ordinance^  and  be  likewise  submitted 
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to  the  qaa]lfled  voters  of  the  <Aty  or  town 
for  ratification  or  rejection.  Two  forms  of 
iDdebteduesa  are  provided  for — tbe  ooe,  a 
general  Indebtedness  of  tbe  city  or  town, 
wbicb  tbe  city  or  town  stands  obligated  to 
pay;  tbe  otber,  an  Indebtedness  against  a 
special  fvuid  created  out  of  a  "fixed  propor- 
tion" of  tbe  income  to  be  derived  from  tbe 
work  authorized  wben  completed,  wbicb  the 
city  obligates  Itself  to  set  aside  for  that 
purpose,  and  Into  which  It  may  from  time 
to  time  by  ordinance  transfer  any  otber  of  Its 
available  funds.  Bonds  or  warrants  may  be 
Issued  by  tbe  city  against  either  of  such 
Cunds  to  the  amount  of  the  costs  and  charges 
to  be  met  from  such  fund.  Such  bonds,  how- 
ever, wben  issued  against  tbe  special  fund, 
while  declared  a  valid  claim  In  favor  of 
a  holder  thereof  against  tbe  special  fund,  are 
especially  declared  not  to  constitute  an  in- 
debtedness of  the  city  or  town  issuing  them. 
In  Its  attempt  to  comply  with  these  provi- 
sions of  the  statute,  the  city  of  Seattle  adopt- 
ed an  ordinance  having  the  following  title: 
"An  ordinance,  proposing  to  tbe  voters  of 
the  city  of  Seattle  that  the  city  of  Seattle 
make  certain  additions  to  tbe  existing  water- 
works owned  and  controlled  by  said  city, 
specifying  and  adopting  the  proposed  plans 
and  details  of  said  additions,  and  dec-iarlog 
the  estimated  cost  thereof  as  near  as  may  be, 
to  be  the  sum  of  two  million  two  hundred 
fifty  thousand  ($2,250,000.00)  dollars,  end  pro- 
viding for  tbe  holding  of  an  election  in  the 
city  of  Seattle,  on  the  12th  day  of  Septem- 
ber, 1!X)6,  at  which  said  voters  may  vote  for 
or  against  said  proposition;  also  providing 
for  tbe  construction  of  said  additions  to  the 
waterworks  in  case  a  majority  of  the  voters 
of  said  city  voting  at  said  election  shall  there- 
by assent  to  said  proposition,  and  providing 
for  the  payment  therefor  and  establishing  a 
fund  for  such  payment  by  setting  aside  there- 
for, during  the  period  of  construction  of  said 
addition,  such  an  amount  from  the  gross  rev- 
enue derived  from  the  waterworks  owned  and 
controlled  by  the  said  city  as  shall  be  neces- 
sary to  pay  Interest  on  all  bonds  Issued  prior 
to  tbe  first  day  of  January  1909,  and  provid- 
ing for  the  payment  Into  said  fund,  from  and 
after  the  first  day  of  January  1909,  of  tbe 
sum  of  one  hundred  and  seventy-five  thous- 
and ($175,000.00)  dollars  per  annum,  out  of 
seventy-five  per  cent,  of  the  gross  revenues 
derived  from  the  waterworks  owned  and  con- 
trolled by  said  city  (exclusive  of  revenue 
from  water  used  for  municipal  purposes)  for 
tbe  annual  payment  of  interest  and  tbe  par- 
tial payment  of  the  principal,  until  all  of 
such  bonds  sball  be  redeemed."  Section  2 
of  the  body  of  the  ordinance  described  the 
plan  of  tbe  proposed  improvement,  its  esti- 
mated costs,  and  the  amount  for  which  It 
was  proposed  to  issue  bonds.  Section  3  pro- 
vided for  tbe  submission  of  tbe  plan,  and 
mode  of  payment  to  the  qualified  voters  of 
the  city,  and  was  in  the  following  language: 
"A  special  election  sball  be  held  ou  Wednes- 


day the  12th  day  of  September,  A  D.  190C. 

in  the  city  of  Seattle,  at  wbicb  there  shall 
be  submitted  to  the  qualified  voters  of  tbe 
city  of  Seattle,  for  ratification  or  rejection, 
tbe  proposition  of  the  construction  of  addi- 
tions to  tbe  present  Cedar  river  water  sys- 
tem of  tbe  city  of  Seattle  by  the  acquisition 
of  necessary  additional  lands  or  rights  of 
way,  the  construction  of  an  additional  grav- 
ity supply  main  not  less  than  fifty-four  (54) 
inches  In  diameter,  from  the  present  Intake 
on  Cedar  river  to  the  city  of  Seattle,  and 
tbe  construction  of  two  additional  reservoirs 
and  the  connecting  of  the  additional  supply 
main  with  the  present  and  proposed  reser- 
voirs and  the  connecting  of  said  reservoirs 
with  tbe  present  distribution  system  of  tbe 
city  of  Seattle,  in  accordance  with  tbe  plan 
or  system  set  forth  in  section  two  of  this 
ordinance,  together  with  the  proposition  of 
incurring  a  special  bonded  Indebtedness  bear- 
ing interest  at  a  rate  not  to  exceed  five 
per  cent,  per  annum  in  tbe  sum  of  two  mil- 
lion, two  hundred  and  fifty  thousand  ($2,250,- 
000.00)  dollars  to  be  an  obligation  against  not 
to  exceed  one  hundred  and  seventy-five  thous- 
and ($175,000.00)  dollars  per  annnm,  to  be 
set  aside  from  the  gross  revenue  or  proceeds 
to  be  derived  from  the  water  system  of  tha 
city  of  Seattle."  Section  5  created  the  fnnd 
out  of  which  payment  was  to  be  made,  and 
reads  as  follows:  "That  there  be  and  here- 
by Is  created  and  established  a  fund  to  be 
called  'Cedar  River  Water  Supply  Fund,  of 
Seattle,  Series  Number  2,'  into  which  said 
fund  shall  be  paid  out  of  seventy-five  per 
cent  of  the  gross  revenues  of  the  water  sys- 
tem of  the  city  of  Seattle,  an  amount  neces- 
sary to  pay  tbe  interest  on  each  Interest  bear- 
ing date  on  the  bonds  Issued  in  compliance 
with  section  two  (2)  of  this  ordinance  until 
the  first  day  of  January,  1909,  after  which 
date  there  shall  be  paid  Into  such  fimd  out 
of  such  receipts  (exclusive  of  revenue  from 
water  used  for  municipal  purposes)  the  sum 
of  one  hundred  and  seventy-five  thousand 
($175,000.00)  dollars  per  annum,  which  sum 
shall  be  applied  to  tbe  payment  of  Interest 
and  on  account  of  tbe  payment  of  the  prin- 
cipal on  said  bonds  until  all  of  said  bonds 
are  redeemed."  Tbe  questions  submitted  to 
tbe  qualified  voters,  as  stated  in  the  notice, 
were  the  following:  "Notice  is  hereby  given 
that,  under  the  provision  of  Ordinance  No. 
14,116,  there  is  submitted  to  the  qualified 
voters  of  the  city  of  Seattle  for  their  ratifica- 
tion or  rejection  the  proposition  of  tbe  con- 
struction of  additions  to  tbe  present  Cedar 
River  Water  System  of  tbe  city  of  Seattle  by 
the  acquisition  of  an  additional  gravity  sup- 
ply main,  not  less  than  fifty-four  (54)  inches 
in  diameter,  from  the  present  intake  ou  Cedar 
river  to  tbe  city  of  Seattle,  and  the  construc- 
tion of  two  additional  reservoirs  and  the 
connecting  of  tbe  additional  supply  main 
with  the  present  and  proposed  reservoirs  and 
the  connecting  of  tbe  said  reservoirs  with 
tbe  present  distribution  system  of  the  city 
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of  Seattle,  In  accordance  with  the  plan  or  sys- 
tem set  forth  in  Bections  1  and  2  of  said  Or- 
dinance No.  14,116,  together  with  the  proposi- 
tion of  Incurring  a  special  bonded  Indebted- 
ness, bearing  interest  at  a  rate  not  to  exceed 
5  per  cent  per  annum.  In  the  sum  of  two 
million  two  hundred  and  fifty  thousand  ($2,- 
250,000.00)  dollars,  to  be  an  obligation  against 
not  to  exceed  one  hundred  and  seven ty-flve 
thousand  ($175,000.00)  dollars  per  annnm  to 
be  set  aside  from  the  gross  revenue  or  pro- 
ceeds to  be  derived  from  the  water  system  of 
the  city  of  Seattle."  It  Is  apparent  from  a 
comparison  of  these  several  excerpts  that 
the  scheme  for  creating  the  fond  out  of 
which  the  bonds  were  to  be  paid  as  proposed 
by  the  ordinance  Is  not  the  scheme  that  was 
submitted  to  the  voters  of  the  city  and  by 
them  ratified.  The  ordinance  proposes  a 
fund  created  by  diverting  from  75  per  centum 
of  the  gross  revenues  derived  from  the  exist- 
ing system  sufficient  to  pay  the  accruing  in- 
terest on  the  bonds  until  January  1,  1909, 
and  thereafter  by  diverting  from  75  per  cent 
of  such  gross  revenues  $175,000  per  annnm, 
exclusive  of  revenues  from  water  used  for 
municipal  purposes.  On  the  other  hand,  the 
proposition  submitted  to  the  voters  was  to 
pay  Into  the  fund  $175,000  out  of  the  gross 
revenue  of  the  system  without  any  deduc- 
tions whatsoever,  either  of  a  percentage  of 
the  gross  revenues  derived  from  the  system, 
or  of  revenue  derived  from  water  used  for 
municipal  purposes.  This,  It  seems  to  ns,  was 
not  a  compliance  with  the  statute  In  this  re- 
spect Inasmuch  as  the  city  was  required  by 
the  statute  to  submit  to  the  qualified  voters  of 
the  city  the  plan  for  raising  revenues  to  meet 
the  cost  of  the  system,  it  must  submit  to  them 
the  entire  plan.  In  the  form  It  is  proposed 
to  put  It  into  effect  as  authority  to  Incur 
the  obligation  In  the  form  proposed  Is  de- 
rived as  much  from  the  voter  as  it  is  from 
the  ordinances  and  other  proceedings  on  the 
part  of  the  city  officers.  Furthermore,  neith- 
er of  these  plans  followed  the  statute.  The 
requirement  of  the  statute  is  that  a  "fixed 
proportion"  of  the  revenues  derived  from  the 
system  be  set  apart  to  meet  the  accruing  in- 
terest on  the  obligation,  and  the  obligation 
Itself  as  it  matures.  Seventy-five  per  cent 
out  of  the  gross  revenues  of  the  system 
would,  of  course,  be  a  fixed  proportion  of 
such  revenues,  but  $175,000  out  of  the  gross 
revenues  or  out  of  75  per  centum  of  the  gross 
revenues  Is  not  a  fixed  proportion  of  such 
revenues,  bat  Is  a  varying  proportion,  being 
less  or  more  than  a  fixed  proportion  of  the 
entire  gross  revenue  as  these  revenues  in- 
crease and  diminish. 

What  would  be  the  effect  of  this  departure 
from  the  statute  If  the  defendant  was  an  in- 
nocent purchaser  of  the  bonds,  or  a  person  who 
had  paid  the  city  value  for  them,  need  not  be 
here  considered.  This  suit  was  Instituted  to 
prevent  the  Issuance  of  the  bonds,  and  the 
defect  is  sufficiently  glaring  to  warrant  the 
court  In  granting  an  Injunction.  We  have 
not  overlooked  the  argument  that  the  voter 


Is  not  Injured  If  the  city  grants  less  than  the 
vote  authorizes,  but  we  think  that  argument 
not  sound.  The  injury  lies  in  the  fact  that 
such  defects  and  irregularities  frighten  away 
the  prudent  cautions  person,  who  is  seeking 
a  safe  and  permanent  investment  and  who 
would  be  inclined  to  take  the  bonds  on  low 
rates,  leaving  the  field  entirely  to  those  of  a 
speculative  turn,  who  are  willing  to  take  In- 
creased  risks  for  the  sake  of  Increased  gains. 
Both  the  city  and  the  voter  are  Injured  when 
the  proceedings  leading  up  to  the  Issuance 
of  the  bonds  are  so  defective  as  to  give  rise 
to  these  conditions.  It  was  competent  for 
the  city  to  make  an  agreement  with  the  con- 
templated purchaser  of  the  bonds  as  to  the 
time  of  payment,  and  It  Is  no  objection  to 
their  Issuance  that  the  bonds  were  not  to 
be  paid  for  until  the  money  was  actually 
needed  by  the  city  In  the  prosecution  of  the 
contemplated  work. 

For  the  defect  noted,  however,  the  Judg- 
ment appealed  from  is  reversed,  and  the 
cause  remanded,  with  Instructions  to  rein- 
state the  case  and  overrule  the  demurrer. 

ROOT,  X,  dissents. 


(«  Wash.  124) 
COZARD  V.  COZARD. 
(Sapieme  Court  of  Washington.    Dec.  20,  1007.) 

1.  Appeai.  —  Rbvixw  —  Adkissior  of  Evi- 

DBNC£— RECOBD. 

The  Supreme  Court  cannot  determine  wheth- 
er a  letter  was  erroneously  admitted  in  evidence, 
wliere  neither  it  nor  its  contents  are  made  a 
part  of  the  record. 

[Ed.  Note.— For  caiei  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  }  2809.] 

2.  Divorce— ADtjLTEBT—CJoNDONATiON  —  RB- 
vivAL  OF  Offense. 

Where  adultery  is  condoned  conditionally,  a 
breach  of  the  condition  revives  the  orieinal  of- 
fense, and  authorises  a  divorce  therefor. 

r£^.  Note. — For  cases  in  point  see  Cmt,  Dig. 
vol.  17,  Divorce,  §S  185,  18a] 

8.  Same— Custody  or  Cuildber. 

Where  a  wife  left  her  home  without  any 
excuse  or  justification  and  committed  adultery, 
on  granting  her  husband  a  divorce,  the  court 
properly  awarded  him  custody  of  their  minor 
children. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  17,  Divorce,  {  783.] 

4.  Same— AwABD  of  CoMiruNrrT  Pbopebtt— 

Pbopbtety. 

Where  a  husband  was  granted  a  divorce  for 
his  wife's  abandonment  of  her  home  and  her 
commission  of  adultery,  it  was  no  abuse  of  dis- 
cretion to  allow  her  only  $250  out  of  community 
property  worth  $2,500 ;  he  being  chargeable  with 
the  support  of  four  minor  children  awarded  to 
bis  custody. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  17,  Divorce,  H  714,  715.] 

6.  Saue. 

A  wife  may  not  complain  of  an  award  of 
half  of  the  community  property  worth  $2,500  to 
her  four  minor  children  on  the  grant  of  a  di- 
vorce to  her  husband,  since,  if  the  award  had 
not  been  made  directly,  the  court  undoubtedly 
would  have  made  it  to  the  husband  for  the  chil> 
dren's  support 


Appeal  from  Superior  Court 
ty ;  Miles  Tolndexter,  Judge.  "^ 


Sjpol^a^gY^ 


936 


92  PACIFIC  BEPOBTEB. 


(Wash. 


Divorce  action  by  Carrie  Eaien  Cozard 
against  Miles  C  Cozard.  From  a  judgment 
for  defendant  on  his  cross-complaint,  plain- 
tiff appeals.    Affirmed. 

Delameter  &  Blake,  for  appellant  B.  O. 
Connor,  for  respondent. 

RUDKIN,  J.  The  plaintiff  In  the  court 
below  Instituted  an  action  for  divorce  against 
the  defendant  on  the  ground  of  cruel  treat- 
ment and  personal  indignities  rendering  life 
burdensome.  The  defendant  denied  the  alle- 
gations of  cruel  treatment  and  personal  indig- 
nities, and  by  cross-compialnt  sought  a  di- 
vorce from  the  plaintiff  on  the  ground  of 
adultery  and  cruel  treatment  and  personal 
Indignities  on  her  part  The  court  found 
that  the  allegations  of  the  complaint  were 
not  proved ;  that  the  allegations  of  the  cross- 
complaint  were  proved ;  that  the  plaintiff  was 
not  a  fit  or  proper  person  to  have  the  care, 
custody,  and  control  of  the  four  minor  chil- 
dren of  the  marriage,  of  the  ages  of  15  years, 

13  years,  11  years,  and  6  years,  respectively, 
and  awarded  the  defendant  a  divorce  on  his 
cross-complaint,  together  with  the  care,  cus- 
tody, and  control  of  the  four  minor  children, 
and  one  half  of  the  community  property. 
The  other  half  of  the  community  property 
was  awarded  to  the  children,  and  the  defend- 
ant was  directed  to  pay  to  the  plaintiff  forth- 
with the  sum  of  $250.  From  this  Judgment 
the  plaintiff  has  appealed. 

The  first  contention  is  that  the  court  erred 
in  admitting  in  evidence  a  certain  letter  claim- 
ed to  have  been  written  by  the  appellant. 
Neither  the  letter  nor  its  contents  Is  made 
a  part  of  the  record;  and  we  are  unable  to 
say  that  its  admission  was  prejudicial,  even 
though  we  should  be  of  opinion  that  it  was 
Improper. 

The  refusal  of  the  court  to  strike  testimony 
relating  to  certain  acts  of  adultery  which 
had  been  condoned  by  the  respondent  is  the 
next  error  assigned.  While  It  appears  that 
there  was  In  fact  and  in  law  a  condonation 
of  the  offense  referred  to,  yet  such  condona- 
tion was  conditional  only,  and  we  think  a 
breach  of  the  condition  was  clearly  shown. 
Such  breach  works  a  revival  of  the  original 
offense,  and  permits  of  a  divorce  therefor. 

14  Cyc.  637. 

Insufficiency  of  the  evidence  to  sustain  the 
findings  of  the  court  on  the  charges  of  adul- 
tery is  the  subject  of  the  next  assignment. 
Wlien  all  the  testimony  direct  and  circum- 
stantial is  considered,  we  think  It  points  un- 
erringly to  the  conclusion  reached  by  the 
trial  court,  and  we  deem  it  unnecessary  to 
review  the  evidence  in  this  opinion. 

The  ruling  of  the  court  in  awarding  the 
custody  of  the  four  minor  children  to  the  re- 
spondent Is  assigned  as  error,  but,  when  we 
consider  the  conduct  of  the  appellant  during 
the  last  two  years  of  her  married  life,  her 
conduct  in  leaving  her  home  and  her  children 
witliout  any  excuse  or  Justification  therefor, 
and  her  course  of  conduct  after  leaving  her 


home,  we  think  the  trial  court  was  folly 
warranted  in  finding  that  she  was  not  a  fit 
or  proper  person  to  have  the  care,  custody,  or 
control  of  these  minor  children. 

It  la  next  contended  that  the  court  erred 
in  allowing  the  appellant  only  the  sum  of 
$250  out  of  the  community  property.  It  ap- 
pears from  the  testimony  that  the  entire  com- 
munity property  was  of  the  value  of  approxi- 
mately $2,500,  and,  when  we  consider  the  re- 
spective merits  of  the  parties  and  the  bur- 
dens Imposed  upon  the  property  for  the  bene- 
fits of  the  minor  children,  we  are  not  prepared 
to  say  that  there  was  any  abuse  of  discretion 
in  the  matter  complained  of. 

It  Is  finally  contended  that  the  court  had 
no  power  to  award  one-half  or  any  portion 
of  the  community  property  to  the  children. 
Had  the  court  not  awarded  the  property  to 
the  children  directly,  it  doubtless  would  have 
awarded  It  to  the  respondent  for  their  sup- 
port and  maintenance.  The  appellant  has 
therefore  no  ground  of  complaint,  and  we 
will  not  consider  the  abstract  question  pre- 
sented. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed.  Neither  party  will  re- 
cover costs  on  this  appeal. 

HADLET,  C.  J.,  and  FULLEKTON,  CBOW, 
DUNBAR,  and  MOUNT,  JJ.,  concur. 


HATCH  V.  HALL  et  al. 

(Supreme  Court  of  Washington.    Dec  18, 1907.) 

Sai£8  —  Co.NTBAcr  —  Pekfokmahc*  —  SuB- 
BTANTI.VI,  Compliance. 

Defendants  purchased  a  threshing  outfit  of 
plaintiff,  and  it  was  agreed  that  defendants 
Rliould  do  all  of  the  threshing  for  plaintiff  till 
the  machine  was  paid  for ;  plaintiff  giving  three 
weeks'  notice,  and  defendants  reserving  the  right 
to  pay  in  cash.  To  secure  the  balance  due.  de- 
fendants executed  a  mortgage  on  the  outfit. 
The  threshing  was  done  as  agreed  for  the  first 
year,  but  during  the  second  year  plaintiff  cut 
and  threshed  about  15,000  bushels  of  bis  grain 
with  another  machine.  He  arranged  with  the 
owner  of  adjoining  proi)erty  to  have  an  equiva- 
lent amount  of  grain  thereon  threshed  by  de- 
fendants, and  notified  them  that  he  desired  them 
to  thresh  the  remainder  of  his  grain,  and  that 
they  might,  if  they  so  desired  thresh  55,000  bush- 
els on  the  adjoining  farm,  or  so  much  as  would 
fully  pay  the  balance  of  the  indebtedness.  HeU, 
that  plaintiff  tendered  a  substantial  perform- 
ance of  the  agreement,  and,  upon  defendants' 
refusal  to  do  any  threshing  for  him  or  on  the 
adjoining  farm,  plaintiff  was  entitled  to  sue  for 
the  balance  and  to  have  the  mortgage  foreclosed. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; W.  T.  AVarreu,  Judge. 

Action  by  T.  Hatch  against  Edward  Hall 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Merritt,  HIbschman,  Oswald  &  Merritt. 
for  appellants.  W.  E.  Southard  and  Neal, 
Sessions  &  Myers,  for  respondent 

HADLET,  C.  J.  This  Is  an  act;on  to  re- 
cover Judgment  for  an  alleged  balance  due 
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upon  the  sale  of  a  certain  threshing  machine, 
and  to  foreclose  a  chattel  mortgage  which 
was  given  as  security  for  the  debt.  The 
complaint  demands  Judgment  and  foreclosure 
for  $91«.86,  b»it  the  defendants  deny  that 
any  sum  Is  owing.  The  parties  stipulated  in 
writing  as  to  the  facts,  and  agreed  that  the 
court  might  malce  Its  conclusions  of  law  and 
Judgment  from  such  stipulated  facts.  The 
facts  are  as  follows :  During  the  summer 
of  1904,  the  defendants  purchased  of  the 
plaintiff  a  threshing  outfit  for  the  sum  of 
51,500.  On  the  22d  day  of  October,  1904, 
there  was  still  due  to  plaintiff  upon  said 
purchase  price  a  balance  of  $1,100,  and  on 
said  date  the  parties  entered  into  an  agree- 
ment in  writing,  as  follows :  "Wilbur,  Wash- 
ington, 10/22,  1904.  It  is  agreed  between  T. 
Hatch  and  the  Hall  Bros,  that  they,  the  Hall 
Bros.,  do  all  of  the  threshing  for  Mr.  Hatch 
till  the  threshing  machine  is  paid  for;  he, 
Mr.  Hatch,  giving  them  three  weelcs'  notice, 
they  reserving  the  right  to  pay  In  cash  if 
they  so  wish,  in  place  of  doing  the  threshing 
for  the  payment  of  the  machine."  On  the 
date  of  the  above  contract,  for  the  purpose  of 
securing  the  balance  due  for  the  machine, 
the  defendants  executed  to  the  plaintiff  a 
chattel  mortgage  upon  a  20  horse  power,  com- 
pound traction  engine,  water  tank,  cook 
house,  and  other  chattels.  After  said  date, 
and  during  the  year  1904,  the  defendants 
with  said  threshing  outfit  threshed  for  the 
plaintiff  6,304  bushels  of  wheat  and  700 
bushels  of  oats,  at  the  agreed  price  of  six 
cents  a  bushel,  and  the  defendants  thereby 
became  entitled  to  a  credit  of  ^20.24.  In 
the  year  1905,  the  plaintiff  was  the  owner 
of  many  acres  of  wheat  and  oats  which  yield- 
ed, when  threshed,  about  20,000  bushels. 
During  that  year  plaintiff  purchased  a  com- 
bined harvester,  a  machine  which  In  one 
operation  aits  and  threshes  grain.  When 
the  grain  aforesaid  became  ripe,  the  plain- 
tiff, by  the  use  of  his  said  combined  machine, 
harvested  and  threshed  a  sufficient  amount 
to  yield  15,000  bushels,  and  l)efore  doing  so 
he  did  not  give  the  defendants  any  notice  that 
he  desired  them  to  do  any  threshing  during 
the  year  1905.  After  he  had  harvested  and 
threshed  the  amoimt  aforesaid,  the  plaintiff 
notified  the  defendants  that  he  desired  them 
to  thresh  the  remainder  of  the  grain  of  which 
he  was  then  owner,  to  wit,  5,000  bushels. 
The  defendants  refused  to  do  so  unless  the 
plaintiff  would  give  them  credit  for  the 
threshing  price  of  the  amount  of  grain  which 
plaintiff  had  threshed  with  his  combined  ma- 
chine. Plaintiff  declined  to  do  this,  but 
thereupon  offered  to  furnish  the  defendants 
the  same  amount  of  grain  to  thresh,  in  the 
same  locality,  and  of  the  same  quality  as 
that  which  he  had  threshed  with  his  own  ma- 
chine. The  plaintiff  made  arrangements 
with  the  owner  of  the  land  adjoining  lils  own 
to  have  the  defendants  thresh  the  grain  on 
the  said  land,  by  which  the  plaintiff  was  to 
give  the  defendants  credit  for  said  threshing 


tinder  the  contract  aforesaid,  and  make  set- 
tlement therefor  with  the  owner  of  the  grain 
on  said  adjoining  farm.  The  plaintiff,  at  the 
same  time,  gave  the  defendants  notice  that 
three  weeks  thereafter  he  desired  that  they 
should  thresh  tlie  remainder  of  the  grain 
which  he  then  owned,  and  he  gave  them  the 
privilege,  if  they  so  desired,  to  thresh  15,000 
bushels  on  the  said  adjoining  farm,  or  enough 
thereof  so  that,  with  plaintiff's  5,000  bushels, 
the  same  would  fully  pay  defendants'  indebt- 
edness to  plaintiff,  and  they  should  receive 
credit  therefor  the  same  as  if  the  grain  had 
been  owned  by  the  plaintiff.  Defendants 
thereupon  refused  to  thresh  any  grain  what- 
ever for  the  plaintiff,  and  notified  him  that 
they  repudiated  the  contract  and  regarded 
the  same  as  abandoned  and  at  an  end,  by 
reason  of  the  fact  that  the  plaintiff  had  not 
given  them  an  opportunity  to  thresh  all  of 
his  grain  during  the  said  season  of  1905. 
The  plaintiff  has  not  since  offered  the  defend- 
ants any  grain  to  thresh.  The  defendants 
Ixave  not  since  offered  to  thresh  any  for  the 
plaintiff,  and  the  defendants  have  not  paid 
anything  further  upon  the  balance  of  said  In- 
debtedness. From  the  above-stated  facts,  the 
court  concluded  that  plaintiff  Is  entitled  to 
recover  Judgment  against  the  defendants,  for 
the  balance  of  the  purchase  price  of  the 
threshing  outfit,  and  that  he  is  also  entitled 
to  have  foreclosure  of  the  chattel  mortgage. 
Judgment  was  entered  accordingly,  and  the 
defendants  have  appealed. 

It  Is  assigned  as  error  that  the  court  en- 
tered Judgment  against  appellants  in  any  sum 
whatsoever.  It  is  contended  that,  when  re- 
spondent threshed  15,000  busliels  of  his  own 
crop  without  giving  appellants  an  opportu- 
nity to  thresh  the  same,  he  thereby  placed 
it  beyond  his  power  to  comply  with  the  con- 
tract and  became  guilty  of  the  first  breach 
whereby  the  appellants  are  excused  from  fur- 
ther performance.  While  there  may  have 
been  a  technical  breach  on  the  part  of  re- 
spondent, yet  it  was  proper  for  the  court  to 
find  whether  there  had  been  a  substantial  of- 
fer to  perform  by  respondent  In  accordance 
with  the  essence  and  spirit  of  the  contract. 
We  think  there  was,  when  we  look  to  the  ob- 
ject which  the  parties  had  in  view  when  they 
made  their  contract.  That  object  was  the 
privilege  of  appellants  to  pay  their  debt  by 
threshing  grain.  Instead  of  by  payment  In 
cash.  It  is  true,  the  contract  specified  the 
grain  of  respondent  as  that  which  they  might 
thresh,  but  it  is  not  shown  by  the  facts  that 
there  was  any  special  advantage  to  appellants 
In  the  privilege  of  threshing  respondent's 
grain  over  that  of  threshing  the  grain  of  oth- 
ers. Indeed,  the  stipulated  facts  may  be  said 
to  expressly  negative  such  idea,  inasmuch  as 
respondent  offered  the  same  quantity  of 
grain,  of  the  same  quality,  and  upon  an  ad- 
joining farm.  It  is  not  shown  that  appel- 
lants would  have  had  the  privilege,  in  any 
event,  of  threshing  the  grain  upon  the  ad- 
joining farm,  if  respondent  had  not  so  ar- 
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ranged  It  The  facts  therefore  show  that  re- 
spondent offered  appellants  the  full  equiva- 
lent of  the  exact  thing  named  in  the  con- 
tract. This  was  such  a  substantial  com- 
pliance as  did  not  excuse  appellants  from  per- 
forming. Washington  Bridge  Company  v. 
Improvement  Company,  12  Wash.  272,  40  Pac. 
982;  Hovey  v.  Pitcher,  13  Mo.  191;  Craig  v. 
Weitner,  33  Neb.  484.  60  N.  W.  442 ;  Meincke 
V.  Falk,  61  Wis.  623,  21  N.  W.  785,  50  Am. 
Rep.  157;  Novelty  Iron  Works  v.  Capital 
City  Oatmeal  Co.,  88  Iowa,  624,  65  N.  W. 
518 ;  Blitz  V.  Toovey  (City  Ct)  9  N.  X.  Supp. 
439;  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  145. 
The  exact  thing  named  in  the  contract  may 
not  have  been  done,  but  the  essence  of  the 
thing  named  and  about  which  the  parties  con- 
tracted was  done,  and  appellants  reaped 
therefrom  the  real  opportunity  which  the 
contract  was  Intended  to  secure.  When  re- 
spondent thus  tendered  substantial  perform- 
ance, appellants  were  not  excused  from  per- 
formance. They  owe  a  bona  fide  Indebtedness 
for  value  which  they  have  received,  and  they 
should  not  escape  payment  by  reason  of  a 
mere  technical  breach  by  respondent  from 
which  it  does  not  appear  that  appellants  have 
suffered  any  actual  damage  or  even  incon- 
venience. When  they  wholly  refused  to  per- 
form in  kind,  as  provided  by  the  contract  or 
otherwise,  respondent  became  entitled  to 
maintain  this  action  for  the  recovery  of  the 
balance  in  money  and  for  the  foreclosure  of 
the  mortgage. 
The  judgment  Is  affirmed. 

FULLERTON.  RCDKIN,  MOUNT,  CROW, 
and  DUNBAR,  JJ.,  concur. 


STATE  V.  NETHERCUTT. 

(Supreme  C!ourt  of  Washington.    Dec.  18, 1907.) 

Threats — Extobting  Money. 

A  complaint  charing  that  defendant  did 
unlawfully,  etc.,  threaten  one  C.  to  accuse  him 
of  having  committed  bribery,  with  the  intent  to 
extort  money  from  C,  etc.,  did  not  charge  a 
common-law  ofCense  under  Balllnger's  Ann. 
Codes  &  St.  i  6774,  providing  that  for  all  of- 
fenses at  common  law  which  are  not  hereinafter 
defined  by  statute  the  offender  may  he  tried  in 
the  superior  courts  of  the  state. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Wm.  A.  Huneke,  Judge. 

George  M.  Nethercutt  was  accused  of  crime. 
From  a  Judgment  of  dismissal,  the  state  ap- 
peals.   A^fflrmed. 

R.  M.  Bamhart,  Fred  0.  Pugh,  and  A.  J. 
Laugbon,  for  the  State.  George  M.  Nether- 
cutt, pro  se. 

PER  CURIAM.  The  following  complaint, 
omitting  formal  parte,  was  filed  against  the 
defendant  before  one  of  the  justices  of  the 
peace  of  Spokane  county :  "That  on  or  about 
the  20th  day  of  August,  1905,  and  within  one 
year  next  before  the  making  of  this  com- 
plaint, at  the  county  of  Sjwkane,  state  of 


Washington,  the  aald  defendant,  George  M. 
Nethercutt,  then  and  there  being,  did  then 
and  there  unlawfully,  feloniously,  willfully, 
maliciously,  and  verbally  threaten  said  Col- 
lin to  accuse  him,  said  Collin,  of  having  com- 
mitted the  crime  of  bribery,  with  Intent  then 
and  there  and  thereby  to  extort  money  and 
other  pecuniary  advantage  from  said  Collin, 
and  to  extort  from  said  Collin  a  certain  con- 
tract purporting  to  be  a  contract  of  employ- 
ment by  said  Collin  of  said  Nethercutt  as 
and  for  the  attorney  at  law  and  in  fact  of 
said  Collin."  The  appellant  was  found  guil- 
ty by  the  justice,  and  sentenced  to  pay  a  fine 
of  $100  and  costs  of  prosecution.  The  cause 
was  then  removed  to  the  superior  court, 
where  a  motion  to  quash  the  complaint  was 
interposed,  on  the  ground  that  the  facts 
charged  did  not  constitute  a  crime  This  mo- 
tion was  sustained,  and  from  a  judgment  of 
dismissal  the  present  appeal  is  prosecuted. 

The  only  statute  we  have  on  the  subject 
of  extorting  money  by  threats  is  section  7066. 
Balllnger's  Ann.  Codes  &  St,  which  reads  as 
follows:  "If  any  person  either  verbally  or  by 
any  written  communication,  shall  maliciously 
threaten  any  injury  to  the  person  or  property 
of  another,  with  intent  thereby  to  extort 
money  or  any  pecuniary  advantage  whatever, 
or  to  control  the  person  so  threatened  to  do 
any  act  against  his  will,  he  shall,  upon  con- 
viction thereof  be  Imprisoned  In  the  county 
jail  not  more  than  one  year  nor  lees  titan  one 
month,  or  be  fined  In  any  sum  not  exceeding 
five  hundred  dollars  nor  less  than  one  hun- 
dred dollars."  This  section  extends  only  to 
malicious  threats  to  injure  person  or  proper- 
ty, and  the  state  concedes  that  the  complaint 
falls  to  charge  a  crime  thereunder.  It  con- 
tends, however,  that  the  complaint  charges 
a  common- law  offense  under  section  6774, 
Balllnger's  Ann.  Codes  &  St,  which  provides 
that  "for  all  offenses  at  common  law  which 
are  not  hereinafter  defined  by  statute  the 
offender  may  be  tried  In  the  superior  courts 
of  this  state."  The  respondent,  on  the  other 
hand,  contends  that  the  complaint  does  not 
charge  a  common-law  crime,  and  that.  If  it 
does,  the  common  law  on  the  subject  of 
threats  has  been  superseded  by  the  above 
section  of  the  Cod&  The  treatises  of  men 
learned  In  the  law  and  the  judicial  records 
of  the  courts  of  justice  in  England  are  the 
repositories  of  the  common  law.  When  we 
look  to  these  sources  for  a  definition  of  the 
crime  of  extortion  by  threats,  we  find  little 
to  aid  us.  "So  much  doubt  was  entertained 
as  to  the  law  on  this  subject  that  statutory 
provisions  have  been  made  In  BMgland  and 
in  many  of  the  United  States  which  make  it 
a  distinct  offense  to  extort  money  by  threats 
of  accusation  of  felony."  24  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  p.  1001.  An  examination 
of  the  English  cases  and  of  the  text-books 
tends  strongly  to  confirm  the  above  etate- 
meut  In  the  Queen  v.  Woodward,  decided  by 
Lord  Holt,  C.  J.,  in  1707,  It  was  held  that: 
"Every  extortion  is  an  actual  tre^ass,  and 


Digitized  by  VjOOQlC 


Wash.) 


BTATB  V.  MARFAUDILLB. 


"J3'J 


nn  action  of  trespass  will  He  against  a 
man  for  frighting  another  out  of  his  money. 
If  a  man  make  use  of  a  process  of  law  to 
terrify  another  out  of  his  money.  It  is  such 
a  trespass  as  an  indictment  will  He  for." 
11  Mod.  438.  About  a  century  Inter  the 
same  question  was  considered  at  length  by 
the  Court  of  King's  Bench  in  the  King  v. 
Southerton,  6  East,  12.5.  There  I^rd  EHcn- 
horough,  C.  J.,  said:  "To  obtain  money  un- 
der a  threat  of  any  kind,  or  to  attempt  to 
do  It,  Is  no  doubt  an  Immoral  action ;  but 
to  make  It  indictable  the  threat  must  be  of 
such  a  nature  as  is  calculated  to  overcome  a 
firm  and  prudent  man.  Now,  the  threats  used 
by  the  defendant,  at  its  utmost  extent,  Is 
no  more  than  that  he  would  charge  the  par- 
ty with  penalties  for  selling  medicines  with- 
out a  stamp.  That  Is  not  such  a  threat  as 
a  firm  and  prudent  man  might  not  and  otight 
not  to  have  resisted."  And  in  reference  to 
the  case  of  the  Queen  v.  Woodward,  the 
learned  judge  said:  "Then,  what  authority 
is  there  for  considering  these  as  offenses  at 
common  law?  The  principal  case  relied  on 
Is  that  of  the  Queen  v.  Woodward  and  oth- 
ers, which  was  where  the  defendants,  having 
another  man  In  their  actual  custody  at  the 
time,  threatened  to  carry  him  to  gaol  upon 
a  charge  of  perjury  and  obtained  money 
from  him  under  that  threat,  in  order  to  per- 
mit bis  release.  Was  not  that  an  actual 
duress,  such  as  would  have  avoided  a  bond 
given  under  the  same  circumstances?  But 
that  la  very  unlike  the  present  case,  which 
Is  that  of  a  mere  threat  to  put  process  in  a 
penal  action  In  force  against  the  party.  The 
law  distinguishes  between  threats  of  actual 
violence  against  the  person,  or  such  other 
threats  as  a  man  of  common  firmness  can- 
not stand  against  and  other  sorts  of  threats." 
Again:  "But  this  Is  a  case  of  threatening, 
and  not  deceit;  and  It  must  be  a  throat  of 
such  a  kind  as  will  sustain  an  indictment  at 
common  law,  according  to  one  case,  either 
attended  with  duress,  or  according  to  others, 
such  as  may  overcome  the  ordinary  free  will 
of  a  firm  man,  and  induce  him  from  fear  to 
part  with  his  money.  The  present  case  is 
not  like  any  of  those.  It  Is  a  mere  threat 
to  bring  an  action  which  a  man  of  ordinary 
firmness  might  have  resisted,"  This  conclu- 
sion was  concurred  In  by  Grose  and  Law- 
rence, JJ.  Under  the  authority  of  tlie  case 
Just  cited,  it  is  manifest  that  the  complaint 
does  not  charge  a  common-law  offense.  A 
reference  to  text-books  throws  but  little  light 
on  the  subject  under  discussion.  They  con- 
tain the  general  statement  that  the  extortion 
of  money  by  threats  was  or  was  not  Indict- 
able at  common  law,  citing  the  Queen  v. 
Woodward  or  the  King  v,  Southerton,  supra. 
We  are  therefore  of  opinion  that  the  com- 
mon law  on  the  subject  imder  consideratioii 
Is  so  doubtful  and  uncertain  that  the  re- 
spondent Is  entitled  to  the  benefit  of  the 
doubt,  and  that  the  Judgment  should  be  af- 
firmed.   It  Is  80  ordered. 


STATE  ▼.  MARFAUDIT.LE. 
(Supreme  Court  of  Wnshington.    Dec.  18, 1007.) 

1.  Jury— Examination, 

In  a  murder  trial,  defendant  could  ask  tlie 
Jurors  on  their  voir  dire  exntnination  whether 
nroof  tint  he  put  a  spring  gun  so  that  it  would 
be  (lischnrgod  in  tlie  opening  of  iiis  trunk,  and 
that  some  one  was  killed  by  opening  the  trunk, 
would  create  in  their  minds  any  prejudice  against 
defendant  that  would  prevent  their  sitting  as 
impartial  jurom. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  i  5CC,] 

2.  IIOMicinB— Justification. 

No  one  may  take  human  life  directly  or  in- 
directly, as  by  setting  a  spring  gun,  to  prevent 
a  mere  trespass  or  a  theft  of  property. 

[Eid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  f  188.] 

8.  Same- luFROFEB  Deci,abation  of  Law. 

The  court  improperly^  approved  the  prose- 
cuting attorney's  declaration  that  one  is  guilty 
of  murder  in  the  second  degree  when  he  causes 
a  homicide  by  getting  a  loaded  spring  gim  in  his 
trunk,  so  as  to  be  discharged  by  any  one  open- 
ing the  trunk,  since  murder  in  the  second  de- 
gree includes  the  elements  of  both  malice  and 
intent,  and  they  are  questions  for  the  jury, 

[Ed,  Note. — For  eases  in  point,  see  Cent,  Dig. 
vol.  26,  Uomicide,  }  574.] 

4.  SAMf>->TnsTiFiABUB  HoinciDB. 

One  has  uo  greater  right  to  take  a  human 
life  by  indirect  means,  as  by  setting  a  spring 
gun.  than  by  direct  means,  under  the  same  cir- 
eumstances, 

6.  Same— EviDENCK— Wabnino  to  Deceoent 
—Admissibility, 

^yaming  to  decedent  that  defendant  bad  set 
a  spring  gun  in  defendant's  trunk  was  no  de- 
fense to  a  murder  charge  on  decedent  being  kill- 
ed while  opening  the  trunk,  unless  the  warning; 
were  brought  home  to  decedent  in  such  way  tliat 
her  act  in  opening  the  trunk  was  a  deliberate 
attempt  to  take  her  own  life,  but.  if  defendant 
warned  the  only  person  who  could  lawfully  go 
to  his  room,  evidence  of  the  warning  might  have 
a  material  bearing  on  the  question  of  malice, 
and  should  have  been  received  on  that  issue. 
C.  ramiNAL  Law— Character  —  Admissibil- 

ITY. 

In  a  murder  trial,  defendant  could  not  testi- 
fy that  be  had  never  tieen  arrested  for  or  accus- 
ed of  crime  l>efore. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  H  843-845.] 

7.  noMiciDE— Intent. 

One  accused  of  murder  cansed  by  setting  a 
spring  gun  in  his  tmnk,  and  decedent  opening 
the  trunk,  may  not  show  he  did  not  intend  to 
kill  decedent,  since  his  intent  was  necessarily 
general  until  it  was  made  specific  by  decedent's 
death,  and  the  testimony  of  bis  intent  should 
have  l>een  equally  general. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  286.] 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Julius  Marfaudille,  whose  true  name  Is 
Eugenio  Bastlnnello,  was  convicted  of  mur- 
der In  the  second  degree,  and  be  appeals. 
Reversed. 

Joseph  M.  Glasgow,  for  appellant.  Ken- 
neth Mackintosh  and  George  F.  Vanderveer, 
for  the  State. 

RUDKIN,  J,    The  appellant  was  convicted 
of  the  crime  of  murder  in  the  second  degree, 
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and  prosecutes  this  appeal  from  the  Judg- 
ment rendered  against  him.  The  facts,  so 
far  as  deemed  material  to  a  proper  under- 
standing of  the  questions  presented  for  de- 
cision, are  as  follows:  For  some  time  prior 
to  the  4tli  day  of  September,  190G,  the  appel- 
lant occupied  a  room  in  a  lodging  house  of 
which  tl)e  deceased  was  proprietress,  In  the 
city  of  Seattle.  In  this  room  he  kept  a  trunk 
which  contained  a  concertino,  and  some  ar- 
ticles of  personal  property  of  small  value. 
A  spring  gun  was  so  arranged  or  rigged  with- 
in the  truulv  that  It  would  be  discharged  into 
the  l)ody  of  any  person  who  might  attempt 
to  open  it.  On  the  above  date  the  deceased 
and  anotiier  woman  entered  the  appellant's 
room,  during  his  absence  therefrom,  for  the 
purpo-se  of  uinliing  the  bed.  While  In  the 
room,  the  deceased  found  the  key  to  the 
trunk,  and  proi-eeded  to  open  It.  In  so  doing 
she  was  evidently  Inspired  by  curiosity  only. 
As  £>iie  oi>eued  the  trunk,  the  gun  was  dis- 
charged, and  the  ball  entered  her  breast, 
causing  almost  instant  death.  The  appellant 
has  as.'iigned  a  great  many  errors  In  support 
of  his  api^eai,  but  many  of  these  assignments 
present  tiie  same  general  question,  arising 
in  a  difterent  form  or  at  a  different  stage  of 
the  proceedings,  and  we  will  not  attempt  to 
discuss  tlie  several  assignments  In  detail. 
The  aitpellant  px'opoundeil  substantially  the 
following  question  to  a  number  of  the  jurors 
on  their  voir  dire  examination :  "If  it  sliould 
appear  here  in  evidence  that  the  defendant 
put  a  spring  gun,  or  gun  so  rigged  that  it 
would  be  discharged,  in  the  opening  of  a 
trunk,  tills  trunk  which  he  kept  in  his  room, 
and  that  some  one  was  killed  by  opening  the 
trunk,  going  Into  the  trunk,  would  that  fact 
create  In  your  mind  any  prejudice  or  bias 
against  the  defendant  that  would  make  It  so 
that  you  could  not  sit  as  a  fair  and  Impartial 
juror  In  this  case?"  To  this  and  other  ques- 
tions of  like  import  an  objection  was  inter- 
posed and  sustained.  The  question  would 
seem  entirely  proper,  and  why  the  objection 
was  sustained  we  are  not  advised.  Certainly 
every  litigant  has  a  right  to  have  his  cause 
tried  before  a  jury  composed  of  men  who 
have  no  undue  bias  or  prejudice  against  blm, 
his  cause,  or  his  defense.  24  Cyc.  2S0.  In 
Naylor  v.  Metrojwlitan  St.  Ity.  Co.,  CO  Kan. 
4<I7,  71  Pac.  83o,  one  of  the  jurors  stated  on 
his  voir  dire  examination  that  he  was  preju- 
diced against  the  ease  of  a  nonresident  who 
l)rosecHted  an  action  for  damages  In  the 
state  of  Kansas,  when  such  action  might  have 
l)een  prosecuted  by  the  plaintiff  In  his  own 
state.  In  reversing  the  judgment  for  error  In 
denying  a  cliallenge  for  cause  the  court  said : 
"It  cannot  be  doubted  that  plaintiff  has  the 
constitutional  right  to  have  his  cause  tried 
by  a  jury  in  the  courts  of  this  state.  He  al- 
so has  the  riglit  to  have  the  jury  lmi)aneled 
to  try  ills  c-ause  comi)osed  of  men  whose 
minds  are  unbiased  and  unprejudiced  against 
him  or  his  cause  of  action,  .\gainst  the  pres- 
ent jury  system  there  may  be  i>lausible  ar- 


gimient  made,  but  against  the  practice  In  all 
courts  of  requiring  an  unprejudiced  jur>'  in 
the  trial  of  Jury  cases  no  argument  can  U; 
made.  In  this  all  the  authorities  agree." 
We  know  from  exi)erlence  that  men  fre- 
quently entertain  a  prejudice  against  par- 
ticular actions  or  particular  defenses;  and 
such  prejudice.  If  strong  enough,  will  of  ne- 
cessity disqualify  them  for  jury  service  in 
such  cases.  We  do  not  say  that  an  affirma- 
tive answer  to  the  question  propounded  would 
necessarily  disqualify  the  Jurors,  but  the  ai>- 
l)eliant  had  an  unquestionable  right  to  in- 
quire iuto  the  state  of  their  minds  In  order 
that  he  mlgiit  challenge  for  cause,  or  intelli- 
gently exorcise  his  right  of  peremptory  chal- 
lenge. 

In  his  examinations  of  Jurors  the  attorney 
for  the  state  propounded  the  following  ques- 
tion: "If  the  court  should  Instruct  you  that 
a  man  has  no  riglit  to  kill  another  person 
either  directly,  as  by  shooting  him  with  a 
gun  held  in  his  hand,  or  Indirectly,  as  by  set- 
ting a  spring  gun  for  him,  except  when  nec- 
essary to  prevent  the  commission  of  a  capital 
crime — a  crime  punishable  by  death — would 
you  be  willing  to  accept  that  as  the  law  of 
this  case  and  be  guided  and  governed  by 
tliat  Instruction?"  The  c-ourt  overruled  an 
objection  Interiwsed  to  tliis  question,  and 
expressly  apin-oved  the  rule  of  law  embodied 
therein.  The  ruling  of  tlie  c-ourt  in  this  re- 
gard finds  support  in  the  decision  of  this 
court  in  State  v.  Barr,  11  Wash.  481,  39  Pac. 
lOSO,  20  Jj.  R.  A.  loi,  48  Am.  St.  Rep.  890. 
but  the  rule  there  announced  finds  little  sup- 
iwrt  In  the  autliorities  generally,  and  none 
whatever  In  the  common  law.  In  State  v. 
Moore,  31  Coini.  470,  &'J  .Vni.  Dec.  150,  the 
court  said :  "The  class  of  crimes  in  preven- 
tion of  which  a  man  may,  if  necessary,  ex- 
ercise his  natural  right  to  rejK-l  force  by 
force  to  the  taking  of  the  life  of  the  aggres- 
sor, are  felonies  which  are  c-ommitted  by 
violence  and  surprise:  such  as  nmrder,  rol>- 
hei-y,  burglary,  arson,  breaking  a  house  In  the 
daytime  with  Intent  to  rob,  sodomy,  and  rape. 
Blackstone  says:  'Such  homicide  as  is  com- 
mitted for  the  prevention  of  any  forcible  and 
atrocious  crime  Is  jnstlflable  by  the  law  of 
nature;  and  also  by  the  law  of  England  as 
It  stood  as  early  as  the  time  of  Brackton.' 
And  he  si)eclfles,  as  of  tliat  character,  thasp 
which  we  have  enumeratwl.  No  others  were 
speclfiod  by  Ilale  or  Hawkins,  who  wnjto 
before  him  on  the  Pleas  of  the  Crown,  or 
have  been  specified  by  any  writer  since.  Mr. 
East,  In  his  Pleas  of  the  Crown,  and  Mr. 
Foster,  from  wliom  Judge  Swift  quotes  the 
law  on  this  subject  In  his  Digest  (volume  2, 
p.  283),  states  the  rule  thus:  'A  man  may 
repel  force  by  force  In  defense  of  his  person, 
habitation,  or  proiierty  against  one  who  man- 
ifestly Intends  or  endeavors  by  violence  and 
surprise  to  commit  a  known  felony,  such  as 
murder,  I'ape,  robbery,  arson,  burglary,  and 
the  like,  upou  either.  In  these  cases  he  Is 
not  obliged  to  retreat,  but  may  pursue  his 


Digitized  by  V^jOOQ  IC 


Wash.) 


STATE  V.  MARPAUDILLE. 


941 


adversary  until  he  has  secured  himself  from 
Jtil  danger,  and,  if  he  kill  bim  in  so  doing,  it 
will  loe  justifiable  self-defense.'  1  East,  P.  C. 
271;  Foster's  Crown  Law,  259.  Neither  of 
these  writers  specify  any  other  crimes  than 
those  enumerated,  and  both  'except  from  the 
list  simple  theft,  and  even  an  attempt  to 
pick  a  pocket."  With  the  rule  thus  an- 
nounced substantially  all  the  authorities  are 
in  accord.  21  Cyc.  798;  Wharton  on  Homi- 
cide (3d  Ed.)  p.  763 ;  1  Bish.  Crim.  Law,  i 
849.  In  the  Barr  Case  the  court  assumed 
that  the  reason  for  the  common-law  rule  Is 
found  in  the  fact  that  all  the  felonies  above 
«nmnerated  were  punishable  by  death.  We 
Apprehend,  however,  that  the  true  reason  for 
the  rule  is  stated  by  the  court  In  United 
States  V.  Gilliam,  Fed.  Cas.  No.  15,205a: 
"Tiie  law  is  that  a  man  may  oppose  force 
with  force  in  defense  of  his  person,  his  fami- 
ly, or  property  against  one  who  manifestly 
endeavors  by  violence  to  commit  a  felony,  as 
murder,  robberj-,  rape,  arson,  or  burglary. 
In  all  these  felonies,  from  their  atrocity  and 
violence,  human  life  cither  is  or  is  presumed 
to  be  in  peril."  Of  course,  the  converse  of  the 
rule  is  equally  well  established,  and  a  per- 
son has  no  right  to  take  human  life  directly 
or  Indirectly  to  prevent  a  mere  trespass  or 
«  theft  of  property. 

In  his  opening  statement  to  the  Jury  the 
attorney  for  tlie  state  said:  "I  think  in  the 
«ourse  of  this  case  In  the  securing  of  the 
jury  you  have  already,  perhaps,  learned 
pretty  much  all  about  this  case.  It  is  a  seri- 
ous case,  as  all  murder  cases  are,  and  it  may 
surprise  you  somewliat  that  I  should  claim 
that  it  or  any  other  murder  case  could  ever 
be  a  simple  case.  But  it  is  my  opinion,  gen- 
tlemen, that  there  will  be  practically  no  ques- 
tion in  this  case  for  you  to  decide.  That  the 
only  question  in  this  case  is  a  question  of 
Jaw,  which  the  court  will  decide  for  you,  and 
jou,  gentlemen,  have  all  told  me  tliat  you 
would,  and  have  taken  an  oath  that  you 
would,  accept  his  decision.  •  •  •  It  is 
the  theory  of  the  state,  and  we  will  ask  the 
•court  to  instruct  accordingly,  and  we  believe 
that  the  court  will  instruct  you  accordingly, 
that  a  man  has  no  right — that  a  man  is  guilty 
of  murder  in  the  second  degree  when  he  sets 
a  trap  gun  or  spring  gun  loaded  with  powder 
.and  ball,  and  arranged  ia  such  a  way  that 
It  will  be  discharged  by  any  person  who  opens 
Ji  trunk  for  instance."  The  court  overruled 
.an  objecrtion  interposed  to  this  statement, 
thereby  giving  at  least  Its  implied  sanction 
to  the  views  expressed  by  the  prosecuting 
officer.  The  state  again  maintains  that  this 
•statement  of  Its  attorney  is  in  accordance 
with  the  decisions  of  this  court  in  State 
V.  Barr,  supra.  Such  is  not  the  case.  In 
the  Barr  Case  the  defendant  contended  for 
one  extreme  view,  viz.,  that  he  had  a  law- 
ful right  to  maintain  a  spring  gun  for  the 
protection  of  his  property,  and  that  the 
•court  should  have  so  charged  the  jury.  In 
this  case  the  state  goes  to  the  other  ex- 


treme, and  contends,  not  only  that  the  ap- 
pellant had  no  such  right,  but  that  he  is 
guilty  of  the  crime  of  murder  In  the  second 
degree  because  a  homicide  resulted  from  his 
act  in  so  doing.  No  such  rule  of  law  was 
announced  In  the  Barr  Case.  It  was  there 
expressly  ruled  that  the  claim  of  the  defend- 
ant, under  the  circumstances,  presented  a 
mixed  question  of  law  and  fact.  The  court 
did  intimate  that  "the  court  might  have  been 
justified  in  holding  that  the  defendant  did 
that  which  he  had  no  right  to  do";  but  even 
that  statement  falls  far  short  of  a  declaration 
that  the  defendant  would  be  guilty  of  the 
crime  of  murder  in  the  second  degree.  The 
latter  crime  in  this  state  Includes  the  ele- 
ments of  both  malice  and  intent,  and  these 
under  any  and  all  circumstances  are  ques- 
tions of  fact  to  be  determined  by  the  Jury. 
The  cowrt  In  such  cases  should  instruct  when 
a  defendant  may  and  when  he  may  not  take 
human  life  In  defense  of  person  or  property, 
and  allow  the  jury  to  apply  the  law  to  the 
facts  as  they  may  find  them.  The  court  cor- 
rectly rules  that  the  appellant  had  no  greater 
right  to  take  the  life  of  the  deceased  by  in- 
direct means  than  be  would  have  bad  to  take 
it  by  direct  means  under  the  same  circum- 
stances, if  personally  present  State  v. 
Moore,  supra;  United  States  v.  Gilliam,  su- 
pra ;  21  Cyc.  831. 

The  appellant  offered  to  prove  that  he  had 
warned  the  deceased  in  relation  to  this  gim, 
but  the  testimony  was  rejected,  and  the 
nature  of  the  notice  or  warning  given  does 
not  appear  in  the  record.  Such  warning  or 
notice  would  not  constitute  a  defense,  unless 
It  were  brought  home  to  the  deceased  in  such 
a  manner  that  her  act  in  opening  the  trunk 
was  a  deliberate  attempt  on  her  part  to  take 
her  own  life.  But,  if  the  appellant  warned 
or  notified  the  only  person  who  had  a  lawful 
right  to  go  to  his  room,  the  testimony  might 
have  a  material  bearing  on  the  question  of 
malice,  and  should  have  been  received  on 
that  issue.  The  appellant  offered  to  prove 
by  his  own  testimony  that  he  had  never  be- 
fore been  arrested  for  or  accused  of  crime; 
but  the  offer  was  rejected.  If  the  appellant 
was  unable  to  prove  his  general  reputation 
for  peace  and  quiet  In  the  usual  way,  be- 
ciiuse  of  his  short  residence  In  the  communi- 
ty, tliat  was  his  misfortune,  and  cannot 
change  the  rules  of  evidence.  If  It  was  com- 
petent for  him  to  prove  that  he  had  never 
been  arrested  or  accused,  it  would  be  equally 
competent  for  the  state  to  prove  that  he  had 
been,  and  such  testimony  would  violate  every 
right  of  the  accused. 

The  appellant  further  offered  to  prove  that 
be  did  not  intend  to  kill  the  deceased.  It  Is 
always  competent  for  a  person  accused  of 
crime  to  give  testimony  as  to  his  intentions, 
where  the  question  of  intent  is  involved  in 
the  charge  against  him,  but  in  this  particular 
case  the  intent  was  necessarily  general  until 
it  was  made  specific  by  the  killing  of  the  de- 
ceased, and  in  such  cases  the  testimony  as  to 
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the  Intent  should  be  equally  general.  To 
prove  that  he  did  not  Intend  to  kill  a  partic- 
ular person  under  the  circumstances  of  this 
case  would  tend  to  confuse  rather  than  en- 
lighten the  jury,  and  the  offer  was  properly 
rejected. 

This  opinion  has  already  reached  an  in- 
ordinate length,  but  we  think  that  the  fore- 
going discussion  disposes  of  all  questions 
that  are  likely  to  arise  on  a  retrial.  The 
use  of  spring  guns  In  defense  of  property  Is 
not  to  be  encouraged  or  commended,  but, 
when  a  person  Is  so  unfortunate  as  to  cause 
the  death  of  another  through  such  an  agency, 
he  Is  entitled  to  a  fair  and  Impartial  trial 
under  proper  declarations  of  the  law ;  and 
to  that  end  the  Judgment  of  the  court  below 
Is  reversed. 

HADIvEY,  C.  J.,  and  FItlLERTOX, 
MOUNT,  and  CUOW,  JJ.,  concur. 


STATE   ex  rel.   SPECKART   t.   SUPERIOR 

COURT  FOR  THURSTON  COUNTY  et  al. 
(Supreme  Court  of  Washington.    Dec.  20.  19t)7.) 

1.  Certiorari  ~  RiOHT  to  Writ  —  Adequate 
Remedv. 

Where  nn  fldmini^itrator  has  been  authorized 
to  pay  testator's  widow  $oOO  a  month,  and  diir- 
iufc  the  first  six  months  of  his  administration 
paid  out  more  than  SS.-'VH)  in  costs  of  adminis- 
tration, and  has  paid  $8.(>>IU  more  for  various 
purposes,  a  devisoe  is  entitled  to  a  writ  of  re- 
view on  the  court's  denial  of  her  petition  for  a 
reversal  of  all  orders  for  lack  of  jurisdiction; 
her  remedy  by  appeal  being  inadequate. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  {!§  5,  C] 

2.  Executors  and  Administratobb  — Admin- 
istration—.Tubisdiction. 

The  primary  object  of  letters  of  administra- 
tion is  the  collection  of  as.set8  and  the  payment 
of  debts,  and  the  distribution  of  the  residue  is 
only  an  incident :  and,  where  an  estate's  debts 
have  been  paid  or  barred,  tlie  estate  has  vested 
in  those  legally  entitled  to  it,  and  testator  has 
been  dead  13  years,  no  court  should  assume  ju- 
risdiction and  appoint  an  administrator  merely 
to  distribute  the  estate  among  those  in  whom  it 
has  already  vested. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §  3.1 

3.  Same— Allowances  to  Widow. 

A  $r>00  monthly  allowance  given  to  testa- 
tor's widow  13  years  after  her  husband's  death 
is  not  proper,  where  she  received  $.5,700  in 
another  court  in  which  administration  was  ijcnd- 
ing.  and  the  failure  to  close  the  estate  several 
years  ago  has  resulted  from  her  own  neglect. 

In  the  matter  of  the  estate  of  Adolpb 
Spockart,  deceased,  pending  in  the  superior 
court  for  Thurston  county,  Wash.  Harriet  F. 
Speckart's  petition  that  all  orders  and  de- 
crees made  therein  be  reversed  and  anuulled 
being  denied,  the  state  of  Washington,  on 
her  relation,  applies  for  a  writ  of  review 
against  such  court  and  Its  Judge.  Order  re- 
versed, and  cause  remanded,  with  directious 
for  its  dismissal. 

E.  E.  Ileckbert,  C.  M.  Idleman,  and  J.  W. 
Robinson,  for  relator.  G.  C.  Israel  and 
Frank  C.  Owlugs,  for  respjudents. 


RUDKIN,  J.  Adolph  Speckart.  a  resident 
of  Silver  Bow  county,  Mont.,  died  testate  In 
that  county  on  the  15th  day  of  February. 
1893.  His  will  was  admitted  to  probate  in 
the  district  court  of  the  Second  judicial  dis- 
trict of  Montana  on  the  dth  day  of  March. 
1803,  and  his  widow,  Henrlette  Speckart,  wa« 
appointed  executrix  thereof,  without  bonds, 
as  provided  therein.  All  the  property  of  the 
testator  of  whatsoever  kind  and  wheresoever 
situate  was  devised  and  bequeathed  to  his 
widow  and  two  children,  share  and  share 
alike,  and  under  the  terms  of  the  will  the 
children  became  entitled  to  their  resiiectlve 
shares  as  soon  as  they  attained  the  age  of 
majority  under  the  Montana  statute.  The 
executrix  duly  qualified  ana  entered  upon  the 
discharge  of  her  duties.  Notice  to  creditors 
was  published,  and  under  dates  of  June  1. 
ISOr),  and  June  6,  1896,  she  filed  annual  re- 
l)orts,  settlug  forth  her  receipts  aud  disburse- 
ments on  account  of  the  estate,  and  showing 
that  all  debts  against  the  estate  had  been 
paid  In  full.  The  accounts  so  rendered  were 
settled,  allowed,  and  approved  by  the  court. 
Other  proceedings  were  had  In  the  Montana 
court :  but  we  deem  It  unnecessary  to  set 
them  forth  In  this  opinion.  All  the  personal 
property  belonging  to  the  estate  and  a  con- 
siderable ijortion  of  the  realty  were  convert- 
ed Into  money  as  early  as  1890,  under  the  di- 
rection and  supervision  of  the  Montana  court. 
On  the  24th  day  of  July,  1890,  a  citation 
Issued  requiring  the  executrix  to  file  an  ac- 
count on  or  before  September  1st  of  that  year, 
but.  the  executrix  having  left  the  state,  no 
further  proceedings  were  had.  On  the  16th 
day  of  June,  1906,  the  resignation  of  the  ex- 
ecutrix was  accepted  by  the  Montana  court, 
and  .Andrew  J.  Davis  was  appointed  adminis- 
trator with  the  will  annexed  In  her  place  and 
stead.  In  the  summer  of  1896  the  executrix 
left  the  state  of  Montana,  accompanied  by 
her  two  children,  and  took  up  her  residence 
In  Germany.  The  funds  belonging  to  the  es- 
tate she  took  with  her,  and  deposited  In 
German  banks  at  interest  In  her  own  name. 
In  the  year  1901  she  removed  from  Germany 
to  San  Diego,  Cal.,  and  continued  to  reside 
at  the  latter  place  until  1906.  On  the  26tb 
day  of  May,  1906,  Josey  R.  Speckart,  son  of 
the  testator,  and  one  of  the  devisees  named 
In  the  will,  petitioned  the  superior  court  of 
Thurston  county  for  the  probate  of  the  will 
here,  and  asked  that  Leoiwld  F.  Schmidt  be 
appointed  administrator  with  the  will  an- 
nexed. After  notice  and  a  hearing,  the  prayer 
of  the  petition  was  granted,  aud  on  the  18th 
day  of  June,  1906,  Schmidt  was  appointed  ad- 
ministrator, but,  through  Inadvertence,  the 
order  admitting  the  will  to  probate  was  not 
entered  until  a  later  day.  The  administrator 
thus  appointed  duly  qualified  and  filed  an 
Inventory  of  the  estate.  On  the  15th  day  of 
October.  1906,  an  order  was  entered  allowing 
the  widow  of  the  deceased  the  sum  of  |500 
per  month  for  maintenance,  beginning  with 
the  19th  day  of  June,  1906,  and  coutinuing 
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from  month  to  month  thereafter.  On  the 
lOtb  day  of  January,  1907,  the  administrator 
filed  hlB  semiannual  account,  and  on  June  24, 
1907,  his  final  account  On  the  19th  day  of 
June,  1907,  the  relator  Harriet  F.  Speckart, 
daughter  of  the  deceased,  and  one  of  the  dev- 
isees named  in  the  will,  appeared  specially  In 
the  estate  matter,  objected  to  the  Jurisdiction 
of  the  Thurston  county  superior  court,  and 
prayed  that  all  orders  and  decrees  made 
therein  be  reversed  and  annulled.  The 
grounds  of  this  petition  will  sufficiently  ai>- 
pear  In  the  course  of  the  opinion.  A  hearing 
was  thereafter  had,  and  on  the  26th  day  of 
September,  1907,  the  prayer  of  the  petition 
was  denied.  An  order  to  show  cause  why  a 
writ  of  review  should  not  Issue  was  there- 
upon granted  by  this  court,  and  the  entire 
record  Is  now  before  us  on  the  return 
to  the  show  cause  order. 

The  first  question  for  consideration  relates 
to  the  remedy;  the  respondent  contending 
that  the  relator  has  an  adequate  remedy  by 
appeal  and  that  a  writ  of  review  or  certiorari 
will  not  lie.  If  the  court  below  has  erron- 
eously entertained  Jurisdiction  of  this  ad- 
ministration proceeding,  we  do  not  think  that 
the  remedy  by  appeal  is  adequate.  It  ap- 
I)ears  from  the  return  that  the  administrator 
has  been  authorized  to  pay  an  allowance  of 
$500  per  month  to  the  widow  of  the  deceased, 
and  during  the  first  six  months  of  his  ad- 
ministration has  paid  out  upwards  of  $3,500 
In  costs  of  administration.  The  schedules 
attached  to  the  final  account  of  the  adminis- 
trator have  not  been  made  a  part  of  the  re- 
turn, so  that  we  do  not  know  what  amount 
has  been  paid  out  In  costs  and  disbursements 
during  the  period  covered  thereby,  or  how 
much  may  be  disbursed  In  the  future.  It 
does  appear,  however,  that  about  $8,000  has 
been  paid  out  and  disbursed  for  one  pur- 
pose or  another,  in  addition  to  the  $3,500 
above  mentioned.  An  appeal  from  the  orders 
directing  or  approving  these  several  allow- 
ances or  disbursements,  if  the  orders  are  ap- 
pealable at  all,  or  an  appeal  from  the  order 
settling  the  final  account  or  decreeing  a  dis- 
tribution of  the  estate,  would  not  in  our 
opinion  be  an  adequate  remedy.  In  re  Sulli- 
van's Estate,  36  Wash.  217,  78  Pae.  945. 

On  the  merits,  the  relator  contends  that 
the  court  below  was  without  Jurisdiction, 
because  the  testator  lived  and  died  without 
the  state,  and  left  no  estate  therein ;  because 
the  estate  sought  to  be  administered  upon 
was  brought  within  the  state  more  than  13 
years  after  the  testator's  death,  and  had  al- 
ready vested  In  the  devisees  named  lu  the 
will,  and  the  administration  was  therefore 
sought  upon  the  estates  of  the  living  rather 
than  the  dead,  and  for  various  other  reasons 
we  deem  it  unnecessary  to  discuss  or  set 
for^h.  The  respondent,  on  the  other  hand, 
contends  that  the  court  had  Jurisdiction  both 
under  the  statute  and  independent  of  the 
statute.  We  do  not  deem  it  necessary  to  dis- 
cuss the  Jurisdictional  question,  because  the 


whole  case  is  now  before  us  for  review,  and 
we  are  convinced  that  no  excuse,  necessity, 
or  Justification  for  the  administration  has 
been  shown.  In  fact,  the  contrary  clearly 
appears.  All  letters  of  administration  are 
for  purposes  more  or  less  temporary.  The 
primary  object  Is  the  collection  of  the  as- 
sets and  the  payment  of  the  debts  of  the  de- 
cedent The  distribution  of  the  residue 
among  those  thereto  by  law  entitled  is  only 
an  Incident,  and,  when  the  primary  object  of 
administration  Is  nonexistent,  when  all  debts 
against  the  estate  have  been  paid  or  barred, 
when  the  estate  has  become  vested  in  those 
entitled  thereto  by  law,  and  especially  when 
13  years  have  been  allowed  to  elapse  after 
the  death  of  the  testator,  no  court  should 
assume  Jurisdiction  of  the  estate  for  the  sole 
and  only  purpose  of  making  a  distribution 
thereof  among  those  In  whom  the  estate  has 
already  vested.  This  court  has.  In  effect,  so 
decided  In  many  cases,  and  our  decisions 
are  in  entire  harmony  with  the  adjudications 
from  other  states.  Griffin  v.  Warburton,  23 
Wash.  281,  62  Pac.  705 ;  Murphy  v.  Murphy. 
42  Wash.  143,  84  Pac.  646,  and  cases  there 
cited;  Wright  v.  Smith,  19  Nev.  143,  7  Pac. 
305;  FIsk  v.  Norvel,  9  Tex.  13,  58  Am.  Dec. 
128 ;  Granger  v.  Harrlman,  89  Minn.  304,  94 
N.  W.  869;  Flood  v.  Pilgrim,  82  Wis.  376. 
A  cursory  examination  of  the  record  will 
show  the  Injustice  of  this  proceeding.  Aft- 
er having  received  an  allowance  of  $5,700 
through  the  Montana  court,  the  widow  Is  here 
allowed  $500  per  month  13  years  after  her 
husband's  death,  and  this,  too,  when  the  fail- 
ure to  close  the  estate  years  ago  was  due  sole- 
ly to  her  own  neglect.  No  such  allowance  Is 
contemplated  or  authorized  by  law.  Dale  v. 
National  Bank,  155  Moss.  144,  29  N.  B.  371 ; 
Jesperson  v.  Mech,  213  III.  488,  72  N.  P..  1114; 
In  re  Dougherty's  Estate,  34  Mont  336,  86 
Pac.  38.  In  the  latter  case  the  Supreme 
Court  of  Montana  said :  "But  it  Is  urged  that 
It  appears  that  the  widow  has  pui-posely  de- 
layed the  settlement  of  the  estate  In  order 
that  she  might  consume  the  whole  of  It  by 
means  of  her  allowance.  This  contention  pre- 
sents the  question :  How  long  may  the  allow- 
ance continue?  May  It  continue  Indefinitely? 
If  the  estate  Is  Insolvent,  It  continues  for 
one  year.  Code  Civ.  Proc.  {  2582.  If  It  Is 
solvent,  the  allowance  is  made  to  continue 
'during  the  progress  of  the  settlement  of  the 
estate.'  Id.  The  policy  of  the  law  is  that 
the  affairs  of  estates  shall  be  settled  and  the 
assets  distributed  as  speedily  as  possible. 
The  expression,  'during  the  progress  of  the 
settlement  of  the  estate,'  then,  must  be  con- 
strued to  mean  during  the  time  reasonably 
necessary  for  that  purpose.  If  so,  the  order, 
though  regarded  as  a  Judgment  fixing  a  lien 
upon  the  assets  of  the  estate,  must  be  pre- 
sumed to  have  been  satisfied  when  the  time 
shall  have  arrived  at  which  the  estate  may 
be  settled;  else  the  administrator  may  de- 
lay action  until  the  whole  estate  is  consumed 
and  nothing  left  to  those  who  are  entitled 
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to  a  distributive  share  In  Its  assets."  If  the 
final  account  of  the  administrator  should  be 
approved  as  rendered,  the  costs  of  adminis- 
tration will  approximate  $20,000.  By  reason 
of  its  pendency,  the  relator  Is  deprived  of  the 
use  and  enjoyment  of  her  portion  of  the  es- 
tate for  an  indefinite  period,  and  Is  compelled 
to  contribute  $6,000  or  $7,000  towards  the  ex- 
penses of  what  Is  at  best  an  Idle  ceremony. 
Against  such  a  proceeding  under  the  forms 
of  law  we  think  she  has  ample  grounds  to 
complain. 

The  record  Is  now  before  us,  and  the  Is- 
suance of  a  writ  of  review  to  bring  It  up  Is 
not  required.  For  the  reasons  herein  stated, 
the  order  of  the  court  below  is  reversed,  and 
the  cause  Is  remanded,  with  directions  to 
dismiss  the  proceedings  as  prayed. 

HADLET,  C.  J.,  and  MOUNT,  DUXBAR, 
GROW,  FULLERTOX,  and  ROOT,  JJ.,  con- 
cur. 


IjOVING  et  al.  v.  McPIIAIL  et  al. 
(Supreme  Court  of  Washington.    Dec.  18,  1907.) 

1.  Appeal  —   Review   —   Presumptions  — 
Tbuth  op  Alleoatioxs  of  Complaint. 

Where  a  complaint  is  dismissed  upon  fail- 
ure to  plead  further  after  a  doimiiTcr  thereto 
is  sustained,  for  the  purpose  of  appeal  the  facts 
stated  in  the  complaint  must  be  taken  as  estab- 
lished. 

[Ed.  Note. — For  cases  in  point,  gee  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3307.] 

2.  Taxation — Payment— SufFiciENcy  to  Bab 
Sai,e. 

Where  the  owner  of  property  sends  the 
treasurer  of  the  county  more  than  enough  money 
to  pay  the  taxes  due  on  certain  property,  with  a 
request  to  return  the  balance  if  more  than  nec- 
essary for  that  purpose,  and  the  treasurer  re- 
ceipts for  the  taxes  in  full,  the  effort  to  pay 
taxes  is  the  legal  equivalent  of  payment,  so  far 
as  to  discharge  the  lien  and  bar  a  sale  for  non- 
pa.Tmcnt. 

Appeal  from  Superior  Court,  Douglas  Coun- 
ty;  R.  S.  Stejner,  Judge. 

Action  by  Orvllle  E.  Loving  and  others 
against  Lizzie  McPhail  and  others.  From  a 
judgment  of  dismissal,  plalntlCts  appeal.  Re- 
versed and  remanded,  with  instructions. 

M.  J.  (Jordon,  Charles  A.  Murray,  and  Sam 
B.  Hill,  for  appellants.  W.  J.  Canton,  for 
respondents. 

HADLEY,  C.  J.  This  is  an  action  to  have 
certain  tax  forclosure  proceedings  declared 
void  and  for  the  cancellation  of  the  tax  deed 
issued  in  pursuance  of  the  foreclosure.  The 
superior  court  sustained  a  demurrer  to  the 
complaint,  and  the  plaintiffs  elected  to  stand 
upon  their  complaint,  refusing  to  plead  fur- 
ther. Judgment  was  thereupon  entered  dis- 
missing the  action,  and  the  plaintiff  has  ai>- 
pealed. 

For  the  purposes  of  the  appeal  the  facts 
stated  In  the  complaint  must  be  taken  as  es- 
tablished.  They  are,  essentially,  as  follows: 
On  the  20th  day  of  May,  1899,  the  Adrian  Ir- 


rigation Company,  a  corporation,  became  the 
owner  of  certain  described  real  estate  In 
Douglas  county,  Wash.,  and  remained  such 
owner  untU  about  May  15,  1902.  On  the 
last-named  date,  said  corporation  conveyed 
the  proiierty  to  the  appellants  by  deed  con- 
taining covenants  of  warranty  against  all 
incumbrances.  Appellants  thereby  became 
the  owners  of  the  premises,  and  have  ever 
since  l)een  such  owners.  At  all  times  since 
becoming  snch  owners,  they  have  been  In  the 
possession,  and  they  are  now  In  ijosscssion, 
of  the  land,  .\bont  the  ISth  of  April.  1902, 
said  corporation  was  desirous  of  paying  all 
taxes  which  at  that  time  remained  upon 
said  premises.  With  the  intention  and  for 
the  purpose  of  freeing  the  premises  from  all 
llcas  for  taxes  thereon,  the  corporation  ui>- 
on  said  date  caused  a  commnnication  to  be 
addressed  to  the  treasurer  of  said  Douglas 
county,  in  which  it  was  stated  that  it  was 
desiring  to  pay  all  taxes  to  that  date,  in- 
cluding the  taxes  for  the  year  1901,  upon  all 
the  lands  described  in  the  comnmnication, 
which  included,  among  others,  a  description 
of  the  lands  in  question.  Inclosed  with  the 
commimication  was  the  sum  of  $140.  and  the 
letter  stated  to  the  treasurer  that,  if  the  sum 
inclosed  was  more  than  sufficient  to  pay  all 
of  the  taxes  mentioned,  the  treasurer  should 
return  the  balance,  together  with  receipts  for 
the  taxes.  Thereafter,  and  pursuant  thereto, 
on  or  about  the  18th  day  of  April,  1902,  the 
treasurer  did  make  and  sign  receipts,  which 
were  by  him  represented  to  be  receipts  for 
all  taxes  upon  said  premises  up  to  and  in- 
cluding the  year  1901.  At  the  same  time,  he 
furnished  a  statement  in  writing,  including 
the  descriptions  above  mentioned,  and  re- 
citing therein  that  he  had  received  $126.44 
in  full  payment  of  taxes  upon  all  lands  in 
said  statement  described,  including  the  lands 
here  involved.  Thereafter,  notwithstanding 
said  payment  and  receipt,  and  on  or  aboat 
the  27th  day  of  June,  1904,  the  treasurer  of 
said  county  issued  what  purported  to  be  a 
certificate  of  delinquency  to  Douglas  county 
for  unpaid  taxes  upon  the  premises  here  con- 
cerned, for  the  sum  of  $1.78,  and  also  filed  an 
application  for  the  foreclosure  of  the  lien  of 
the  certificate.  Judgment  of  foreclosure  was 
rendered,  and  the  treasurer  sold  the  land  to 
the  respondent  Lizzie  McPhail,  to  whom  he 
executed  a  tax  deed,  l^e  said  respondent 
and  her  husband  and  co-respondent  are  as- 
serting claim  of  title  under  said  tax  deed, 
which  claim  casts  a  cloud  upon  the  title  of 
appellants.  The  appellants  paid  said  irriga- 
tion company  valuable  consideration  for  the 
lands  at  the  time  of  their  purchase  from  the 
company,  and  made  inquiry  as  to  whether 
the  taxes  were  paid.  They  were  showii  the 
aforesaid  statement  of  the  treasurer,  on 
which  It  appeared  that  all  the  taxes  had  l>een 
paid.  Appellants  had  no  actual  notice  of  the 
tax  foreclosure  proceedings  or  of  the  de- 
livery of  the  treasurer's  said  deed,  until  long 
after  the  deed  had  been  recorded   iu  the 
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auditor's  office  of  Douglas  county.  In  pur- 
chasing the  property,  the  appellants  relied 
fully  upon  the  effort  that  had  been  made  by 
their  grantor  to  pay  all  taxes  upon  the  prem- 
ises and  upon  the  receipts  and  statements 
Uiade  by  the  treasurer  of  said  county  as 
aforesaid.  If  they  had  known  that  there 
were  any  such  unpaid  taxes,  they  would  hare 
paid  them  long  prior  to  the  time  said  cer- 
tificate of  delinquency  ..as  Issued.  They 
have  ever  been,  and  are,  ready  and  willing 
to  pay  all  taxes  which  appeared  to  be  as- 
sessed against  said  premises,  with  Interest, 
penalties,  and  costs,  and  would  have  paid  the 
same,  but  for  the  reasons  above  stated.  The 
respondents  paid  |6.68  at  the  time  they  re- 
ceived their  tax  deed,  and  48  cents  of  sub- 
sequent taxes.  The  whole  amount  of  all 
payments,  together  with  interest,  does  not 
exceed  $9.  Prior  to  the  commencement  of 
this  action,  appellants  tendered  to  respond- 
ents the  sum  of  ^  in  full  payment  of  all 
taxes.  Interest,  penalties,  and  costs  paid  by 
them,  and  demanded  from  them  a  quitclaim 
deed  to  said  premises,  but  the  same  was  re- 
fused. The  tender  was  kept  good  by  bring- 
ing it  into  court 

The  only  question  presented  by  the  appeal 
Is  the  sufficiency  of  the  foregoing  facts  to 
support  the  cancellation  of  the  tax  deed  and 
the  removal  of  the  cloud  created  by  the  tax 
foreclosure  proceedings.  We  think  the  tactn 
stated  are  amply  sufficient  to  warrant  the 
relief  asked.  The  property  bolder  made  an 
effort  in  good  faith  to  pay  all  taxes  upon  the 
property  long  before  there  was  any  delin- 
quency, and  was  clearly  prevented  from  do- 
ing so  by  the  mistake  or  fault  of  the  officer 
charged  with  the  duty  to  collect  the  taxes. 
More  than  enough  money  was  placed  in  the 
treasurer's  hands  to  pay  all  taxes,  and  no 
farther  duty  rested  upon  the  property  holder. 
It  was  the  duty  of  the  officer  to  apply  the 
funds  to  the  extent  of  the  full  satisfaction 
of  the  taxes.  Such  an  effort  by  the  property 
owner  to  pay  taxes  is  the  legal  equivalent 
of  payment,  In  so  far  as  to  discharge  the  Hen 
and  bar  a  sale  for  nonpayment.  This  court 
so  held  In  the  recent  case  of  Bullock  v.  Wal- 
lace (decided  December  3,  1007),  92  Pac.  675. 
The  essential  questions  here  Involved  are 
discussed  In  the  case  cited,  and  on  the  au- 
thority of  that  case  this  Judgment  must  be 
reversed. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 

RUDKIN,  MOUNT,  CROW,  DUNBAR,  and 
ROOT,  JJ.,  concur. 


O'BRIEN  V.  KING. 

(Supreme  Court  of  Colorado.    Dec.  2,  1907.) 

1.  JrnoMENT— Wateb  Courses  —  Irrigation 
— AnjUDicATioN  or  Priorities— Res  Judi- 
cata—Abandonuent. 

The  volume  of  the  priority  awarded  an  ir- 
rigation ditch  in  adjudication  proceedings  is  res 

92P.-60 


Judicata,  and  the  decree  cannot  be  disturbed  in 
subsequent  litigation  on  the  question  of  aban- 
donment of  the  priority,  but  evidence  of  aban- 
donment in  such  a  proceeding  must  be  limited 
to  acts  of  the  owner  subsequent  to  the  decree. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30.  Judgment,  $S  1254-1258.] 

2.  Waters  and  Water  Courses— Actions- 
Burden  OF  Proof. 

In  an  action  to  restrain  the  unlawful  diver- 
sion of  water  to  an  Irrigating  ditch,  where  plain- 
tiff claimed  that  defendant  bad  lost  by  abandon- 
ment the  right  to  use  all  or  some  portion  of  his 
decreed  priorities,  the  burden  is  on  plaintiff  to 
clearly  and  definitely  prove  the  amount  of  water 
actually  and  intentionally  abandoned. 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Lonls  W.  Cunningham,  Judge. 

Action  by  Thomas  J.  King  against  Pleas- 
ant W.  O'Brien.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Rogers,  Shafroth  &  Gregg,  for  appellant. 
Wm.  H.  Davis,  George  F.  Dunklee,  and  O. 
E.  Jackson,  for  appellee. 

GODDARD,  J.  This  is  a  controversy  over 
the  right  to  the  use  of  water  from  East  Pluin 
creek.  The  facts  presented  by  the  record 
proper  are,  in  substance,  as  follows:  On 
December  10,  1883,  the  appellant,  defendant 
below,  was  awarded  a  decree  as  owner  of  a 
ditch  named  the  "Castle  Rock  Ditch,"  taking 
Its  supply  of  water  from  East  Plum  creek  for 
two  cubic  feet  of  water  per  second  of  time, 
to  be  used  for  the  irrigation  of  lands  and  for 
domestic  purposes.  The  appropriation  for 
which  this  decree  was  awarded  dates  from 
April  1,  1880.  In  the  month  of  November, 
1899,  the  appellant  procured  a  decree  permit- 
ting him  to  change  his  headgate  and  point  of 
diversion.  Such  point  of  diversion,  as  a  mat- 
ter of  fact,  was  changed  in  the  month  of  Au- 
gust, 1893.  On  March  3,  1800,  the  appellee, 
plaintiff  below,  obtained  a  decree  for  the  use 
of  so  much  water  through  a  ditch,  named  the 
"King  Ditch,"  "as  will  flow  therein  on  grade 
of  Vi  Inch  to  the  rod  with  width  on  bottom  of 
20  inches,  width  on  top  of  2  feet,  depth  of 
water  flow  6  inches,  computed  at,  ♦  •  ♦ 
the  appropriation  of  which  water  ♦  ♦  * 
dates  from  February  23,  1888."  This  action 
Is  brought  to  restrain  appellant  from  divert- 
ing any  water  from  East  Plum  creek  by  vir- 
tue of  the  original  decree  to  Castle  Rock 
ditch,  or  that  his  right  to  divert  water  there- 
through In  virtue  of  such  decree  shall  be  lim- 
ited to  the  amount  of  water  he  has  actually 
applied  to  a  beneficial  use  prior  to  February 
23,  1888,  when  the  right  of  appellee  to  divert 
the  waters  of  East  Plum  creek  through  the 
King  ditch  became  vested. 

The  theory  upon  which  the  complaint  Is 
founded,  as  stated  by  counsel  for  appellee. 
Is:  (1)  That  appellant  never  perfected  his 
appropriation  to  a  greater  extent  than  suffi- 
cient to  irrigate  two  acres  of  land;  (2)  an 
abandonment  of  his  appropriation  subsequent 
to  the  original  decree.  The  facts  relied  on  by 
appellee  to  support  his  first  contention  are.  in 
substance,  that,  notwithstanding  the  appel- 
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lant  was  granted  a  decree  by  which  he  was 
entitled  to  the  use  of  two  cubic  feet  of  wa- 
ter per  second  of  time,  through  the  Castle 
Rook  ditch,  that  his  appropriation,  when 
made,  was  Intended  for  the  sole  purpose  of 
Irrigating  two  acres  of  land  for  garden  pur- 
poses, and  at  the  time  of  his  procuring  the 
decree  he  owned  but  a  small  amount  of  land 
which  could  have  been  covered  by  said  ditch, 
and  that  be  had  used  the  same  to  irrigate  not 
«xceedlng  one-fourth  of  an  acre  In  extent 
Over  objection,  the  court  below  allowed  evi- 
dence to  be  Introduced  in  support  of  these 
averments.  In  this  we  think  the  court  erred. 
These  matters  were  not  open  to  Inquiry  In 
this  case.  It  has  been  frequently  held  that 
the  volume  of  the  priority  awarded  a  ditch  in 
the  adjudication  proceeding  is  res  adjudlcata, 
and  none  of  the  facts  upon  which  the  award 
Is  predicated  can  be  Inquired  into  in  a  col- 
lateral proceeding.  P.  V.  I.  Co.  v.  Cent.  Trust 
Co.,  32  Colo.  102,  75  Pac.  391;  Water  S.  &  S. 
■Co.  V.  Larimer  &  Weld  I.  Co.,  24  Colo.  322, 
51  Pac.  496,  46  L.  R.  A.  322;  Boulder  &  W. 
D.  Co.  V.  Lower  B.  D.  Co.,  22  Colo.  115,  4& 
Pac.  540. 

In  some  of  the  cases  It  is  said  that  the  ad- 
mission of  this  character  of  evidence  did  not. 
In  the  circumstances  of  those  cases,  consti- 
tute prejudicial  error,  since  the  evidence  oC 
acts  subsequent  to  the  decree  was  legally  suf- 
ficient in  itself  to  prove  abandonment;  but  it 
is  there  expressly  held  that  it  is  not  admis- 
sible or  competent  for  the  purpose  of  im- 
I>eachiug  or  setting  aside  tlie  decree  of  priori- 
ty in  any  particular.  In  this  case  the  trial 
court  based  its  findings  as  to  the  question  of 
abandonment  upon  this  evidence,  and  ex- 
pressly ignored  the  decree  awarding  O'Brien 
his  priority,  and  fotmd,  as  matter  of  fact, 
that  prior  to  December  10,  1883  (the  date  of 
the  decree),  he  had  never  diverted  from  East 
Plum  creek,  through  the  Castle  Rock  ditch, 
any  more  water  than  was  sufficient  for  the 
Irrigation  of  two-fifths  of  an.  acre  of  land, 
and  that  the  claimed  appropriation  of  water 
by  O'Brien  through  the  Castle  Bock  ditch 
was  never  legally  completed.  Under  the 
well-settled  rule  laid  down  in  the  cases  above 
cited,  the  court  was  without  power  or  author- 
ity In  this  proceeding  to  nullify  or  modify  the 
decree  rendered  in  the  adjudication  proceed- 
ings as  to  the  quantity  of  water  awarded 
O'Brien,  or  in  any  other  respect  The  ques- 
tion therefore,  as  to  whether  or  not  O'Brien 
had  abandoned  wholly  or  panlally  his  right 
to  the  use  of  the  volume  of  water  to  which  he 
was  entitled  under  the  decree,  was  manifest- 
ly not  considered  or  properly  determined  by 
the  court  In  that  the  inquiry  was  not  limited 
to  acts  on  the  part  of  O'Brien  which  occurred 
subsequent  to  the  granting  of  the  decree 
(P.  V.  I.  Co.  v.  Central  Trust  Co.,  supra),  nor 
was  there  any  evidence  as  to  how  much  wa- 
ter O'Brien  did  use,  or  what  amount  of  water 
was  required  to  properly  irrigate  the  two- 
flfths  of  an  acre  that  the  court  finds  he  did 
irrigate.     In  other  words,  O'Brien  having 


been  by  the  decree  awarded  the  right  to  use 
two  cubic  feet  of  water  per  second  of  time,  It 
was  incumbent  upon  the  appellee,  in  support 
of  his  claim  that  be  had  lost  by  abandonment 
the  right  to  use  all  or  some  portion  of  such 
priority,  to  show  by  clear  and  satisfactorj- 
evidence  the  amount  so  lost  or  abandoned. 
In  this  respect  the  evidence  is  clearly  insuffi- 
cient to  enable  the  court  to  determine,  and 
in  fact  it  did  not  attempt  to  ascertain,  the 
quantity  of  water  that  O'Brien  did,  or  did  not, 
actually  use  from  the  date  of  his  decree  and 
until  February  23,  1888,  the  date  of  appel- 
lee's alleged  appropriation.  The  amount  of 
water  actually  and  intentionally  abandoned 
by  O'Brien  during  this  Interim  must  be  clear- 
ly and  definitely  ascertained,  before  he  can 
be  deprived  of  his  right  to  use  any  portion  of 
his  decreed  prlwity.  This  fact  should  be 
definitely  determined  In  this  proceeding,  and 
not  left  open  for  future  controversy. 

For  the  foregoing  reasons,  the  decree  of  the 
court  below  Is  reversed,  and  the  cause  re- 
manded. 

Reversed. 

STEELE,  G.  J.,  and  BAILEY,  J.,  concur. 


DOWNEY  et  al.  ▼.  TWIN  LAKES  LAND  & 

WATER  CO. 
(Supreme  Court  of  Colorado.     Dec  2,  1907.) 

1.  Watebs  —  Watek  Companies  —  Obliga- 
tions. 

Tiie  measure  of  the  rights,  duties,  and  lia- 
bilities of  a  water  company  and  the  consumers 
of  the  water  is  fixed  by  statute  and  contract, 
and  not  by  the  rules  of  the  company. 

2.  Same. 

A  water  company  conveyed  water  rights 
by  deed,  stipulating  that  the  grantee  might 
relocate  the  rightH,  providing  location  could  l>e 
made  on  land  lying  nearer  the  headgate  of  the 
main  canal,  and  without  detriment  to,  or  any 
liability  of,  the  company.  A  third  person  ac- 
quired a  half  of  an  80-acre  water  right.  This 
land  was  lying  nearer  the  headgate  ot  the 
main  canal  than  any  of  the  land  which  bad 
theretofore  been  irrigated,  and  the  land  could  not 
be  irrigated  by  water  taken  from  the  main 
canal  through  any  existing  headgate.  Held, 
that  he  was  entitled  to  a  headgate  as  against 
the  objection  that  a  multiplicity  of  headgates 
weakened  the  canal,  and  increased  the  expense 
of  maintaining  it,  since  the  detriment,  or  lia- 
bility mentioned  in  the  contract  meant  detri- 
ment or  liability  out  of  the  ordinary ;  especially 
when  considered  in  connection  with  Mills'  Ann. 
St.  i  2288,  requiring  owners  of  any  canal  used 
for  irrigating  purposes  to  construct  the  neces- 
sary outlets  for  a  proper  delivery  of  the  water 
to  persons  having  right  to  the  use  ot  the  water, 
eta 

3.  Same. 

^\^le^e  it  is  practical  for  two  or  more  con- 
sumers to  draw  water  from  a  canal  for  the 
irrigation  of  their  lands  through  one  headgate, 
that  may  he  done,  but  where  a  water  consumer 
cannot  thus  obtain  water,  he  is  entitled,  under 
Mills'  Ann.  St  §  22S8,  to  compel  a  water  com- 
pany to  construct  a  necessary  headgate  at  the 
ex];>ense  of  the  water  consumer. 

Appeal  from  District  Court,  Oteio  County; 
John  H.  Yoorhees,  Judge, 
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Action  by  the  Twin  Lakes  Iiand  Sc  Water 
Company  against  T.  Eid  Downey  and  another. 
Fr<im  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed  and  remanded. 

Fred  A.  Sabin,  for  appellants.  Hartman  & 
Ballrelch,  for  appellee. 

BAILEY,  J.  This  action  was  brought  by 
the  appellee,  plaintiff  below,  to  restrain  the 
appellants  from  cutting  the  bank  of  the  plain- 
tiff's canal  for  the  purpose  of  withdrawing 
water  therefrom.  Defendants  answered  that 
on  the  date  of  the  filing  of  the  complaint, 
namely,  April  IC,  1004,  they  had  commenced 
the  work  of  putting  In  a  headgate  on  the 
bank  of  the  canal,  and  by  way  of  a  cross- 
complaint  alleged:  That  they  are  the  Jolni 
owners  of  one-half  of  a  water  right,  being 
sufficient  and  Intended  to  Irrigate  40  acres 
of  land  lying  under  the  canal;  that  said 
water  right  was  procured  for  the  purpose  of 
Irrigating  the  8.  W.  %  of  the  N.  E.  %  of  sec- 
tion 11,  township  21  south,  of  range  58  west; 
that  prior  to  the  16th  of  April  defendants  had 
repeatedly  demanded  of  the  plaintiff's  super- 
intendent and  general  manager  that  the  head- 
gate  be  so  placed  and  located  In  the  bank  of 
the  canal  as  to  permit  the  drawing  of  water 
therefrom  under  said  water  right  for  the  Irri- 
gation of  said  land;  that  the  superintendent 
refused  to  permit  this  headgate  to  be  located 
upon  the  ditch,  for  the  reason,  as  alleged  by 
him,  that  under  the  rules  and  regulations  of 
the  plaintiff  company  defendants  were  not  en- 
titled to  have  a  headgate  for  any  amount  of 
water  less  than  a  full  water  right,  sufficient 
for  80  acres.  Defendants  asked  for  a  writ 
of  Injunction  restraining  the  plaintiff  from 
preventing  the  defendants  from  drawing 
from  the  canal  the  water  to  which  they  were 
entitled  by  reason  of  the  ownership  of  said 
half  water  right,  for  the  Irrigation  of  the 
land  hereinbefore  described.  The  plaintiff 
replied,  and,  inter  alia,  alleged:  "That  among 
other  regulations  of  the  plaintiff  company, 
there  long  has  been,  and  still  Is,  one  to  the 
effect  that  a  new  or  independent  lateral  head- 
gate  would  not  he  placed  In  said  canal  or  be 
permitted  for  a  fractional  water  right  only, 
or,  In  other  words,  for  less  than  one  full  80- 
acre  water  right."  From  the  testimony,  it 
appears  that  the  Colorado  Land  &  Water 
Company,  the  predecessor  of  plaintiff,  made 
a  deed  to  the  Boston  Farm  Company,  grant- 
ing to  the  last-named  party  37%  water 
rights,  each  water  right  representing  i/ssr: 
part  or  traction  of  the  carrying  capacity  of 
the  canal.  This  deed  contains  the  following 
provisions:  'I'he  headgates,  flumes,  weirs, 
or  other  arrangements  through  which  the 
water  hereby  sold  shall  be  drawn  off  from 
the  company's  canal  shall  be  made  and  plac- 
ed In  position  by  said  party  of  the  first  part 
(the  grantor),  but  at  the  cost  of  the  second 
party,  who  shall  also  be  liable  for  the  ex- 
pense of  keeping  the  same  In  good  repair  and 
condition."  And  again:  "The  party  of  the 
second  part,  its  assigns  or  successors,  shall 


be  entitled  to  use  or  relocate  the  water  right 
or  water  the  use  of  which  is  herein  conveyed 
upon  any  other  lands  under  the  line  of  said 
company's  canal  to  which  land  a  water  right 
Is  not  already  attached,  providing  such  re- 
location can  be  made  upon  land  lying  nearer 
the  headgate  of  the  main  canal,  and  without 
detriment,  expense,  or  the  Incnrment  of  any 
liability  whatever  by  the  said  first  party." 

The  Boston  Farm  Company  sold  a  portion 
Of  the  water  rights  obtained  by  it  to  W.  L. 
Hartman  and  A.  L.  Wlddlck.  who  conveyed 
to  William  Waugh  one  80-acre  water  right. 
and  Waugh  conveyed  half  of  an  80-acre  wa- 
ter right  to  these  defendants;  the  last-men- 
tioned right  being  the  one  In  dispute.  The 
land  upon  which  defendants  desired  to  apply 
the  water  was  land  lying  nearer  the  headgate 
of  the  main  canal  than  any  of  the  land  which 
had  theretofore  been  Irrigated  by  means  of 
this  water,  and  this  land  could  not  be  Irri- 
gated by  water  taken  from  the  main  canal 
through  any  existing  headgnte.  The  first 
headgate  below  the  point  where  It  was  de- 
sired to  locate  the  new  one  was  three-fourths 
of  a  mile  distant,  and  the  one  above  was  a 
mile  and  a  half  distant.  These  were  the 
headgates  nearest  to  the  land  In  question. 
At  the  time  of  the  purchase  of  the  watrr 
right,  namely,  In  January,  1904,  the  defen«l- 
ants  api)eared  at  the  oflSce  of  the  company  In 
Ordway,  Colo.,  and  applied  to  the  asslstiint 
secretary,  who  was  In  charge  of  the  offlw.  to 
have  the  place  of  use  of  the  water  traiiRf<'r- 
red  to  this  land  In  section  11.  The  assNtnnt 
secretary  made  a  memorandum  upon  one  of 
the  books  of  the  company,  and  was  then  n-^k- 
ed  by  one  of  the  defendants  If  that  was  all 
that  was  necessary  In  making  the  transfer, 
and  was  Informed  that  It  was.  In  April. 
1904,  the  defendants  applied  to  the  general  su- 
perintendent of  the  company  to  have  a  head- 
gate  put  In  for  their  convenience  In  drawing 
this  water  from  the  canal.  The  superintend- 
ent Informed  them  that  he  would  not  do  this 
or  suffer  It  to  be  done  unless  defendants 
would  purchase  another  half  water  right,  or 
have  some  person  else  who  owned  at  least 
a  half  water  right  draw  his  water  from  the 
same  headgate.  because  It  was  against  the 
policy  of  the  company  to  maintain  a  head- 
gate  through  which  less  than  one  full  water 
right  was  drawn.  Defendants  were  unable 
to  purchase  an  additional  half  water  right, 
and  were  likewise  unable  to  find  any  pers<in 
who  was  willing  to  draw  his  water  through 
the  same  headgate.  TTnder  these  conditions 
the  defendants  commenced  the  work  of  put- 
ting In  a  headgate.  and  this  action  was  com- 
menced by  plaintiff,  as  above  stated. 

There  was  no  pretense  mode  by  the  plain 
tiff  that  the  defendants  could  irrigate  their 
land  with  water  drawn  from  any  existing 
headgate.  It  relied  upon  the  assertion  alleg- 
ed In  Its  replication,  that  is:  "That  among 
other  regulations  of  the  plaintiff  company, 
there  long  has  been,  and  still  is,  one  to  the 

effect   that  a   new   or  indepen^^f^^ffsjial 
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headgate  conid  not  be  placed  In  said  canal  or 
be  permitted  for  a  fractional  water  rlgbt 
only."  There  Is  no  proof  in  the  record  of 
any  such  regulation.  The  only  testimony 
tending  to  establish  it  Is  the  following,  given 
by  Mr.  Allen,  the  assistant  secretary:  "I  got 
orders  from  Mr.  Hartman  not  to  consider  or 
even  make  request  for  a  headgate  unless  a 
man  had  a  full  water  right.  We  have  re- 
fused to  put  in  headgates  for  fractional  water 
rights."  And  that  given  by  Mr.  Hartman, 
the  general  attorney,  vice  president,  and  gen- 
eral manager  of  plaintiff  company,  who  testi- 
fied: "We  do  transfer  fractional  water  rights 
where  it  can  be  used  through  the  existing 
headgate,  but  not  where  it  requires  a  new 
headgate.  *  •  *  By  the  Court:  Have  you 
a  rule  or  by-law  of  the  water  company  in 
regard  to  the  matter  of  headgates?  A.  I  do 
not  know.  Q.  Being  limited  to  one  water 
right?  A.  I  don't  know  whether  there  is  a 
rule  or  by-law  because  I  am  not  familiar 
with  the  record  books  of  the  Land  &  Water 
Company,  only  the  present  one.  The  old  ones 
were  kept  In  Buffalo.  I  have  reason  to  be- 
lieve there  is  such  a  rule.  I  don't  know  of 
my  own  personal  knowledge.  The  ofllcers 
and  directors  of  the  company  understand  it 
flo,  and  concur  in  this  regulation  and  its  en- 
forcement If  there  is  such  a  rule,  I  will 
produce  It  later."  Later  the  plaintiff  intro- 
duced In  evidence,  over  the  objection  of  de- 
fendants, a  resolution  adopted  by  the  board 
of  directors  in  Buffalo,  N.  T.,  on  the  12th  of 
May,  1904,  prohibiting  the  placing  of  any 
lateral  headgates  in  the  canal  for  less  than 
an  80-aere  water  right  This  resolution  was 
adopted  by  the  board  of  directors  during  the 
trial  of  this  action,  and  was  therefore  Im- 
material as  affecting  the  present  controversy. 
So  it  is  seen  that  the  only  rule  or  regulation 
in  relation  to  this  matter  previous  to  the  com- 
mencement of  this  suit  was  one  promulgated 
by  the  general  counsel,  vice  president,  and 
general  manager,  and  not  by  the  corporation 
itself.  However,  in  the  view  that  we  take  of 
the  matter,  it  Is  immaterial  whether  the  rule 
finally  adoped  by  the  company  was  made  be- 
fore or  after  the  bringing  of  this  action.  The 
measure  of  the  rights,  duties,  and  liabilities 
of  the  ditch  company  and  the  .water  con- 
sumers is  to  be  found  in  the  statutes  of  the 
state  and  the  contract,  and  not  elsewhere. 
The  contract  provides  that  the  water  may  be 
used  "upon  any  other  lands  along  the  line  of 
said  company's  canal  to  which  land  a  water 
right  is  not  already  attached,  providing  such 
relocation  can  be  made  upon  land  lying  near- 
er the  headgate  of  the  main  canal,  and  with- 
out detriment  expense,  or  the  Incurment  of 
any  liability  whatever  by  the  first  party." 
These  conditions  are  all  complied  with,  but 
the  plaintiff  says  that  a  multiplicity  of  head- 
gates  tends  to  weaken  the  canal,  increases  the 
expense  of  maintaining  and  operating  It  and 
hence  comes  within  the  condition  of  the  con- 
tract that  the  change  shall  be  without  detri- 
ment; expense,  or  the  incurment  of  any  lia- 


bility to  the  first  party.  The  detriment,  ex- 
pense, or  incurment  of  liability  as  mentioned 
In  the  contract  means  some  detriment,  ex- 
pense, or  liability  out  of  the  ordinary,  not 
those  which  are  necessarily  Incident  to  the 
erection  and  maintenance  of  a  headgate;  be- 
cause, If  the  contract  should  be  construed  oa 
allowing  the  location  of  new  headgates  only 
In  such  cases  as  the  company  wotUd  be  ab- 
solutely free  from  any  detriment,  expense,  or 
liability,  there  could  be  no  change  at  all.  It 
is  at  once  apparent,  if  the  theory  of  plaintiff 
be  true,  that  each  additional  headgate  creates 
an  additional  liability  and  expense,  for  the 
reason,  that,  while  the  ditch  rider  could  regu- 
late the  amount  of  water  flowing  through  one 
headgate  in  a  moment  of  time,  each  addition- 
al headgate  increases  the  time  expended  In 
regulating  it,  pro  rata.  If  the  location  of  a 
headgate  for  half  a  water  right  tends  to 
weaken  the  ditch,  so  that  it  will  be  more  li- 
able to  break,  the  location  of  a  headgate  for  a 
dozen  water  rights  would  likewise  tend  to 
weaken  It  If  the  plaintiff  was  justified  In 
refusing  to  locate  a  headgate  because  It  In- 
creased the  expense  of  operating  the  canal,  It 
would  be  justified  in  doing  so  no  matter  what 
amount  of  water  it  was  contemplated  to  car- 
ry through  a  new  headgate. 

The  plaintiff  says  that  If  one  man  Is  en- 
titled to  have  a  headgate  for  half  a  water 
right,  every  man  on  the  canal  would  like- 
wise be  entitled  to  a  headgate  for  half  a 
water  right,  and  that  the  company  has  the 
inherent  right  to  limit  the  headgates  to  be 
placed  In  the  canal  to  those  drawing  a  fix- 
ed amount  of  water,  which  it  designated  as 
being  one  full  water  right  It  Is  contended 
by  the  plaintiff  that  If  a  man  with  half  a 
water  right  can  demand  a  headgate,  so  can 
one  with  one-fourth  or  one-eighth  or  one-six- 
teenth of  a  water  right  The  answer  to 
this  is  that,  if  a  company  bas  the  power  to 
say  that  it  will  not  permit  a  headgate  to  be 
placed  In  a  canal  for  less  than  a  full  water 
right,  it  would  have  the  same  power  to  say 
that  It  would  not  permit  the  erection  of  one 
for  less  than  two  or  four  or  eight  or  ten 
water  rights;  but  fortunately  the  Legisla- 
ture has  seen  fit  to  adopt  a  rule  which  must 
be  controlling  In  cases  of  this  character.  In 
the  Session  Laws  of  18S7  (page  305,  §  2)  it 
is  provided:  "The  owners  and  persons  In 
control  of  any  canal  ♦  •  •  used  for  ir- 
rigating purposes  shall  maintain  the  same  in 
good  order  and  repair  •  ♦  ♦  and  shall 
construct  the  necessary  outlets  in  the  banks 
of  the  canal  or  ditch  for  a  proper  delivery 
of  the  water  to  persons  •  •  ♦  who  have 
rights  to  the  use  of  water,  provided,  how- 
ever, that  a  multiplicity  of  outlets  in  the 
canal  or  ditch  shall  at  all  times  be  avoided 
so  far  as  the  same  shall  be  reasonably  prac- 
ticable.     SecUon  2288  Mills'  Ann. 

St  It  is  readily  seen  from  this  section  that 
it  is  the  duty  of  the  ditch  company  to  fur- 
nish headgates  for  those  having  a  right  to 
use  the  water.    The  statute  authorized  thft 
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regulation  of  the  distribution  of  water,  bat 
it  does  not  authorize  a  company  to  arbitrari- 
ly refuse  to  deliver  water  at  all.  The  com- 
pany must  construct  the  necessary  outlets 
for  the  proper  delivery  of  the  water,  but, 
foreseeing  the  very  ditBculty  which  plaintiff 
complain!;  of,  the  Legislature  specified  that 
a  multiplicity  of  outlets  in  the  canal  must  at 
all  times  l>e  avoided,  so  far  as  the  same  shall 
lie  reasonably  practicable;  that  is,  where  it 
is  practical  for  two  or  more  consumers  to 
draw  water  from  a  canal  for  the  irrigation 
of  tboir  lands  through  one  headgate,  that 
may  be  done,  but,  under  this  statute,  where 
a  water  constinier  finds  himself  in  the  predic- 
ament that  these  defendants  are — namely, 
so  Hituated  that  thoy  may  not  irrigate  their 
lands  with  water  taken  from  headgates  used 
by  others — tlien  it  is  tlie  duty  of  the  com- 
pany to  construct  such  headgates  at  the  ex- 
pense of  the  water  consumer.  The  court 
erred  in  dotormlning  that  the  company  could 
prohibit  tlu!  construction  of  headgates  for 
tlie  purpo.'se  of  withdrawing  less  than  one 
fill  water  right  from  the  canal,  and  in  en- 
^jiiiing  dcfeudants  from  constructing  the 
lieadgate  in  (juestion. 

The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  Instructions  to 
enter  judgment  in  favor  of  appellants  ac- 
cording to  the  prayer  of  their  cross-com- 
plaint. 

llevcrsed  and  remanded. 

STKELE,  C.  J.,  and  GODDARD,  J.,  concnr. 


PEOPLE  ex  rel.  SMITH  v.  CRISSMAN, 

Registrar  of  Titles. 

(Supreme   Court  of  Colorado.     Dec.  2,   1907.) 

1.  Statctks— Stthjects  and  Titles. 

Act  April  It.  1903  (Sesa.  Laws  1003,  p. 
311,  c.  130k  coiamonly  known  as  the  "Torrens 
Land  Law,"  entitled  "An  Act  Concerning  Land 
Titles."  does  not.  as  to  its  title,  contravene 
Con.<(f.  art.  ."i.  S  21.  repairing  tlie  subject  of  an 
act  to  he  clearly  expresKed  in  its  title,  but  suf- 
liciently  indifiites  tlio  leRislation  tlicrein  con- 
tained m  I'lpard  to  the  registration  of  land  titles. 

2.  comstitutioxai,  liaw  —  due  process  of 
Law— Rkolstration  of  Lano  Titles. 

Act  April  11.  1903  (Sess.  Laws  1903,  p. 
311,  c.  139 1,  commonly  known  as  tho  "Torrens 
Land  Law,"  provides  that  the  owner  of  any 
cstntP  in  land  may  mak*"  application  to  the 
district  court  for  its  retcistration.  wliereupon  the 
court  shall  enter  an  order  referring  the  applica- 
tion to  an  ex.iminer  of  titles,  and  that  if  in 
the  examiner's  opinion  the  applicant  has  title 
as  alleged,  or  if  the  applicant,  after  an  adverse 
opinion,  elect  to  proceed  further,  the  clerk  of 
the  court  shall  issue  a  summons,  wherein  all  per- 
sons named  in  the  application,  or  foimd  to  have 
any  interest,  xliall  be  named  as  defendants.  Sec- 
tion 23  (page  322)  provides  that  the  court  shall 
not  be  bound  by  the  examiner's  report,  and  that 
an  order  confirming  title,  if  no  person  appear 
or  answer,  shall  be  made  only  on  stitisfactory 
proof  of  applicant's  right.  Section  24  provides 
that  on  appearance  the  court  may  refer  tlie 
cause  to  an  examiner  as  referee,  and  that  his 
report  shall  have  the  same  effoct  a«  that  of  any 
other  referee.  Section  2.")  (page  323)  provides 
that  the  ronrt  may  order  such  other  hearing, 
after  the  tiling  of  the  report  referred  to  in  sec- 


tion 24,  as  shall  seem  proper.  Section  26  pro- 
vides that,  if  applicant  has  not  title  proper  for 
registration,  the  court  shall  dismiss  the  applica- 
tion, and  section  27  that,  if  applicant  has  title. 
a  decree  of  registration  shall  be  entered.  Held. 
that  the  claim  tiiat  the  preliminary  examination 
by  the  examiner  is  ex  parte,  and  his  rejwrt  and 
certitioate  of  opinion  bmding  on  the  court,  and 
constitutes  a  judgment  that  applicant  has  title 
proper  for  registration,  is  untenable,  and  henc 
the  act  is  not,  on  that  ground,  in  violation  of 
Const,  art.  2,  S  25.  and  U.  S.  Const.  (14th 
Amend.),  as  authorizing  the  taking  of  property 
witliout  due  process  of  law. 

3.  Saue. 

The  act  is  not  in  violation  of  Const,  art.  2, 
§  25,  and  U.  S.  Const.  (14th  Amend.),  as  not 
being  due  process  of  law,  in  that  it  fails  to  pro- 
vide for  an  aflirmative  judfcment  for  defendant ; 
tlie  only  decree  permissible  being  one  of  dismiss- 
al if  applicant  has  not  title  proper  for  resis- 
tration,  the  state  having  control  over  remedies 
which  it  offers  to  suitors  in  its  courts. 

4.  Same— Executive  Powers. 

Act  April  11,  1903  (Sess.  Laws  1903,  p. 
316,  c.  139,  I  9),  commonly  known  as  the  "Tor- 
rens Land  Law,"  providing  that  all  acts  per- 
formed by  registrars  of  title  under  that  act  snail 
be  performed  under  rules  and  instructions  es- 
tablished and  given  by  the  district  court,  does 
not  devolve  executive  duties  on  the  court,  in 
violation  of  Const,  art.  3.  dividing  the  powers  of 
government  into  three  distinct  departments,  and 
declaring  that  no  person  charged  with  the  exer- 
cise of  powers  properly  belonging  to  one  depart- 
ment shall  exercise  any  power  proi)er!y  belong- 
ing to  either  of  the  others. 

5.  Counties  —  Officebs  —  Creation— Consti- 
TUTioNAi,  Law. 

Act  April  11,  1903  (Sess.  Laws  1903.  p. 
316,  c.  130.  I  9)j  commonly  known  as  the  "Tor- 
rens Land  Law,*'  provides  that  county  clerks  and 
recorders  of  the  several  counties  shall  be  regis- 
trars of  titles  in  their  respective  counties. 
Const,  art.  14,  §  8,  provides  that  there  shall  be 
elected  in  each  county  a  county  clerk,  who  shall 
be  ex  officio  recorder  of  deeds.  ^fcW,  that  sec- 
tion 9  does  not  create  a  new  county  office  (that 
of  registrar  of  titles),  which  is  neither  filled  by 
appointment,  as  required  by  Const,  art.  4,  |  0, 
nor  by  election  or  appointment,  as  provided  by 
article  14,  $  12. 

En  Banc.  Error  to  District  Court,  Logan 
County ;    E.  E,  .Vrmour,  .Judge. 

Information  in  the  nature  of  quo  warranto 
by  the  people,  on  relation  of  S.  A.  Smith, 
against  Ella  L.  Crissman,  as  registrar  of 
titles,  etc.  Judgment  for  defendant,  and  re- 
lator brings  error.    Affirmed. 

This  is  an  information  in  the  nature  of  quo 
warrnuto  to  determine  the  right  of  the  de- 
fendant in  error  to  the  office  of  registrar  of 
laud  titles.  The  relator  predicates  his  right 
to  the  relief  asked  upon  the  ground  that  an 
act  concerning  land  titles,  commonly  known 
as  the  "Torrens  Land  Law,"  approved  April 
11,  1903,  published  In  the  Session  Laws  of 
1003  (pages  311-.1i')2,  Inclusive,  c.  139),  is  un- 
constitutional :  "First.  In  that  the  subject  of 
said  act  is  the  registration  of  land  titles,  and 
this  subject  Is  not  clearly  expressed  in  the 
title  thereof,  which  title  is,  'An  Act  Con- 
ceruiug  Land  Titles,"  nor  is  the  subject  of 
the  act  expressed  at  all  In  said  title.  Second. 
In  that  the  proc-edure  in  the  district  court 
prescrilKKl  by  said  act  to  obtain  initial  regis- 
tration of  title  is  violative  of  section  2.'>,  art. 
2,  of  the  Constitution  of  Colorado,  and  of 
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seotlon  1,  art.  14,  of  the  amendments  to  the 
federal  Constitution,  as  not  being  due  pro- 
cess of  law,  and  ns  denying  to  persons  within 
the  Jurisdiction  of  the  state  the  equal  pro- 
tection of  Its  laws:  (a)  For  that  the  plain- 
tiff's case  is  partially  tried  and  disposed  of 
by  the  court  before  iiersona  adversely  inter- 
ested are  brought  into  court  and  made  par- 
ties to  the  proceeding ;  and  (b)  for  that  no 
Judgment  or  decree  can  be  rendered  or  en- 
tered in  favor  of  a  defendant  in  proceedings 
under  said  act,  regardless  of  the  showing  he 
may  make.  Third.  In  that  by  section  D  and 
other  sections  of  the  act  the  duty  of  execut- 
ing the  act  Is  devolved  ujrwn  the  district 
courts.  In  violation  of  articles  3  and  6  of 
the  Constitution  of  the  state  of  Colorado. 
Fourth.  In  that  the  said  act  creates  a  new 
county  office — that  of  registrar  of  titles — 
which  Is  neither  filled  by  appointment,  as  re- 
quired by  section  6,  art.  4,  nor  by  election  or 
appointment,  as  provided  by  section  12,  art. 
14,  of  the  Constitution  of  Colorado;  but 
the  Incumbency  of  which  office  is  deslgnate<1 
by  the  Legislature  Itself  by  section  9  of  said 
act."  To  this  Information  respondent  Inter- 
posed a  demurrer,  which  was  sustained,  and 
Judgment  rendered  dismissing  the  action  at 
relator's  costs.  To  this  Judgment  relator  ex- 
cepted, and  brings  the  case  here  on  error. 

Quitman  Brown  and  W.  L.  Hays,  for  plaln- 
tlflT  In  error.  T.  E.  Munson  for  defendant  in 
error.    BMward  T.  Taylor,  amicus  curlie. 

GODDARD,  J.  (after  stating  the  facts  as 
above).  The  only  question  presented  to  us 
uiwn  the  record  Is  whether  the  act  In  ques- 
tion Is,  for  the  reasons  assigned,  unconstitu- 
tional. 

1.  Is  the  title  to  the  act  obnoxious  to  the 
I>rovlslons  of  section  21,  art  5,  of  our  Con- 
stitution, In  that  It  does  not  clearly  express 
the  subject  of  the  act?  In  his  argument  In 
support  of  the  objection  that  the  title  to  the 
act  Is  within  the  inhibition  of  section  21,  art. 
•5,  of  the  Constitution,  counsel  for  plaiutifF 
In  error  admits  that  the  subject  legislated 
upon  In  the  body  of  the  statute  Is  germane 
to  that  expressed  In  the  title  of  the  act,  but 
contends  that  the  title  Is  too  general,  In  that 
It  does  not  clearly  express  In  what  particular 
the  legislation  contemplated  should  affect 
laud  titles ;  as  counsel  puts  it :  "It  is  not 
enough  that  the  'general  intent'  of  a  statute 
or  general  subject  is  'germane'  to  a  subject 
expressed  in  the  title,  which  covers  not  only 
the  general  subject  of  that  particular  statute, 
but  the  entire  field  as  well  of  one  of  the 
grant  divisions  of  law.  ♦  ♦  *  Therefore, 
It  Is  not  competent  under  the  title,  'An  Act 
Concerning  I^nd  Titles,'  to  enact  a  statute 
which  covers  but  one  of  the  general  subillvl- 
sions  of  the  law  of  land  titles."  In  other 
words,  that  while  the  subject-matter  of  the 
statute  Is  expressed  in  the  title,  other  and 
different  legislation  upon  the  same  subject, 
or  division  of  the  subject,  would  also  be 


germane  and  permissible  under  such  title. 
The  intent  of  this  constitutional  provision  is 
to  prevent  the  anion  in  the  same  act  of  in- 
congruous matters,  and  of  which  the  title 
gives  no  intimation.  This  purpose  is  accom- 
plished when  a  law  has  but  one  object,  which 
is  fairly  expressed  by  its  title.  Sir.  Cooley. 
in  discussing  the  particularity  required  in 
stating  in  the  title  the  object  of  the  legisla- 
tion to  be  enacted  thereunder,  says  at  pages 
205,  206,  7th  edition  of  his  work  on  Constita- 
tlonal  Limitations :  "The  general  purpose  of 
these  provisions  Is  accomplished  when  a  law 
has  but  one  general  object,  which  Is  fairly 
Indicated  by  Its  title.  •  •  •  The  generality 
of  a  title  Is  therefore  no  objection  to  It.  so 
long  as  it  Is  not  made  a  cover  to  legislation 
Incongruous  In  Itself,  and  which  by  no  fair 
intendment  can  be  considered  as  having  a 
necessary  or  proper  connection.  The  Legis- 
lature must  determine  for  itself  how  broad 
and  comprehen-sive  shall  be  the  object  of  a 
statute,  and  how  much  particularity  shall  be 
employed  In  the  title  In  defining  It."  The 
purpose  of  a  like  constitutional  provision  was 
declared  by  the  Supreme  Court  of  New  Jer- 
sey In  the  case  of  State  v.  Town  of  Union. 
33  N.  J.  Law,  330,  to  be  "to  prevent  surprise 
upon  legislators  by  the  pa.ssage  of  bills,  the 
object  of  which  is  not  indicated  by  their  ti- 
tles, and  also  to  prevent  the  combination  of 
two  or  more  distinct  and  unconnected  mat- 
ters In  the  same  bill.  •  •  •  The  degree 
of  particularity  which  must  be  used  In  the 
title  of  an  act  rests  In  legislative  discretion, 
and  Is  not  defined  by  the  Constitution.  There 
are  many  cases  where  the  object  might  with 
great  propriety  be  more  specifically  stated, 
yet  the  generality  of  the  title  will  not  be  fatal 
to  the  act,  If  by  fair  intendment  It  can  t>e 
connected  with  it."  This  court  has  frequent- 
ly advised  the  Legislature  against  attempting 
to  make  the  title  of  acts  too  specific.  In  tlie 
case  of  Brown  v.  Elder,  32  Colo.  527,  77  Pac. 
.S53,  It  was  urged  that  the  title  to  the  reveune 
act  therein  considered  was  too  general.  Mr. 
Justice  Campbell,  speaking  to  this  objection, 
said:  "The  further  objection  here  urged  that 
the  title  of  the  act  is  too  general  Is  not  usu- 
ally a  tenable  one.  Indeed,  tills  court  In 
passing  upon  the  titles  of  acts  has  advised 
the  General  Assembly  against  the  attempt  to 
make  them  too  specific.  It  Is  true  that,  if 
the  title  is  so  general  as  to  be  misleading,  it 
may  be  obnoxious  to  the  constitutional  pro- 
vision under  consideration,  and  courts  in 
some  cases  have  declared  titles  so  general 
as  to  be  misleading,  such,  for  example,  as 
Northwestern  Mfg.  Co.  v.  Chambers,  58  Mich. 
381,  25  N.  W.  372,  55  Am.  Rep.  (503,  and  Steg- 
nmier  v.  Jones,  203  Pa.  47,  52  Atl.  56;  but 
there  is  no  such  objection  to  the  present  title, 
in  view  of  the  financial  history  of  the  state,, 
of  which  the  courts,  as  well  as  the  people, 
are  advised."  We  do  not  thlni:  that  the  title 
to  this  act  contravenes  the  purpose  sought  to 
l)e  accomi)Uslied  by  section  21  of  article  5  of 
our  Constitution,  and,  being  one  referring  to- 
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land  titles,  It  not  only  embraces  the  provl- 
filODS  In  the  body  of  the  act,  but  sufficiently 
indicates  the  legislation  therein  contained  in 
regard  to  the  registration  of  land  titles. 

2.  Tlie  second  objection  to  the  act  is  that 
"the  procedure  prescribed  does  not  constitute 
■due  process  of  law:  (a)  Because  "the  plain- 
tiff's case  is  partially  tried  and  disposed  of 
by  the  court  before  persons  adversely  inter- 
ested are  brought  into  court  and  made  par- 
ties to  the  proceeding ;"  (b)  because  no  judg- 
ment or  decree  can  be  rendered  in  favor  of 
a  defendant,  regardless  of  any  showing  be 
may  malce.  The  act  provides,  among  other 
things,  that  the  owner  of  any  estate  or  in- 
terest in  land,  whether  legal  or  equitable,  de- 
siring to  hare  his  title  thereto  registered, 
may  malce  application  in  writing,  stating  cer- 
tain facts,  to  the  district  court  of  the  coun- 
ty wherein  the  land  is  situated.  Such  ap- 
plication is  filed  in  the  office  of  the  clerk  of 
such  court  and  docketed,  and  a  duplicate 
thereof  filed  in  the  office  of  the  clerk  and 
recorder  of  the  county,  and  which  has  the 
force  and  effect  of  a  lis  pendens.  The  ap- 
plicant sliali  also  file  with  the  clerk  at  the 
time  tlie  application  is  made  an  abstract  of 
title  prepared  and  certified  by  the  county 
clerk  and  recorder.  Thereupon  the  court 
enters  an  order  referring  the  application  to 
an  examiner  of  titles,  who  shall  proceed  to 
examine  into  the  title  and  into  the  truth 
of  the  matters  set  forth  in  the  application, 
and  particularly  whether  the  land  is  occu- 
pied, the  nature  of  the  occupancy  if  occu- 
pied, and  by  wtiat  right,  and  also  as  to  all 
judgments  against  the  applicant  or  those 
through  whom  he  claims  title.  He  shall  search 
the  records  and  investigate  all  the  facts 
brought  to  his  notice,  and  file  In  the  case  a 
report  thereon.  Including  a  certificate  of  bis 
opinion  upon  the  title.  The  clerk  of  the 
court  thereupon  gives  notice  to  the  applicant 
of  the  filing  of  such  report  If  the  opinion 
of  the  examiner  is  adverse  to  the  applicant, 
he  Is  allowed  by  the  court  a  reasonable  time 
In  which  to  elect  to  proceed  further,  or  to 
withdraw  his  application,  and  such  election 
shall  be  made  in  writing  and  filed  with  the 
clerk.  If,  in  the  opinion  of  the  examiner, 
the  applicant  has  a  title,  as  alleged,  and 
proper  for  registration,  or  if  the  applicant, 
after  an  adverse  opinion  of  the  examiner, 
elects  to  proceed  further,  the  clerk  of  the 
court  shall,  immediately  upon  the  filing  of 
the  examiner's  opinion,  or  the  applicant's 
election,  as  the  case  may  be,  by  order  of  the 
court  issue  a  summons,  substnutlally  in  the 
form  provided  in  the  statute,  wherein  the 
applicant  is  named  as  plaintiff,  and  all  per- 
sons named  in  the  application,  or  found  by 
the  report  of  the  examiner  as  being  in  pos- 
session of  the  premises,  or  as  having  of 
record  any  interest  or  claim  to  the  land,  or 
"all  other  persons  or  parties  unluiown  claim- 
ing any  right,  title,  estate,  lien,  or  Interest 
In,  to,  or  uiMjn  the  real  estate  described  In 
the  application,"  are  named  as  defendants. 


The  manner  of  the  service  of  the  summons 
is  provided  as  to  resident  and  nonresident 
defendants,  and  upon  all  unknown  persons. 
When  the  service  is  by  publication,  as  pro- 
vided, in  addition  to  such  publication,  tiic 
clerk  shall,  within  20  days  after  the  first 
publication,  send  a  copy  thereof  by  mall  to 
such  defendants  who  are  not  residents  of  the 
state,  whose  place  of  address  Is  known  or 
stated  in  the  application,  and  whose  appear- 
ance is  not  entered,  and  who  are  not  in  per- 
son served  with  the  summons.  Any  person 
claiming  an  interest,  whether  named  in  the 
summons  or  not,  may  appear  and  file  an  an- 
swer within  the  time  named  In  the  summons, 
or  within  such  further  time  as  may  be  al- 
lowed by  the  court.  If  no  person  appears 
and  answers  within  the  time  named  in  the 
summons,  the  court  may  at  once,  upon  tiie 
motion  of  the  applicant,  no  reason  to  the 
contrary  appearing,  upon  satisfactory  proof 
of  the  applicant's  right  thereto,  make  its  or- 
der and  decree  confirming  the  title  of  the 
applicant,  and  ordering  registration  of  the 
same.  The  court  is  not  bound  by  the  report 
of  the  examiners  of  title,  but  may  require 
other  and  further  proof.  In  case  an  appear- 
ance is  entered  and  answer  filed,  the  cause 
is  set  down  for  hearing  on  motion  of  cither 
party,  and  the  court  may  refer  the  cause, 
or  any  part  thereof,  to  one  of  the  examiners 
of  title  as  referee,  to  hear  the  parties  and 
their  evidence,  and  make  report  thereon  to 
the  court  His  report  has  the  same  force  and 
effect  as  a  referee  appointed  by  the  district 
court  under  the  laws  relating  to  the  appoint- 
ment and  duties  of  referees.  The  court  may 
order  such  other  or  further  hearing  of  the 
cause  before  the  court,  or  before  the  ex- 
aminer of  titles,  after  the  filing  of  the  report 
of  the  examiner  above  referred  to,  and  re- 
quire such  other  or  further  proof  by  either 
of  the  parties  as  the  court  may  deem  proper. 
If  in  any  case  after  hearing  the  court  finds 
that  the  applicant  has  not  title  proper  for 
registration,  a  decree  is  entered  dismissing 
the  application.  If  the  court,  after  hearing, 
finds  that  the  applicant  has  title  proper  for 
registration,  a  decree  of  confirmation  of  title 
and  registration  shall  be  entered.  The  Judg- 
es of  the  district  court  are  required  to  ap- 
point a  competent  attorney  in  each  county 
within  their  district  to  be  examiner  of  titles 
and  legal  adviser  of  the  registrar.  As  above 
stated,  such  examiners  may  act  as  referees 
on  any  pending  application,  but  ail  their  acts 
are  subject  to  review  by  the  district  court. 
The  foregoing  is  a  substantial  outline  of 
the  provisions  of  the  act  pertinent  to  the 
objection  urged  by  plaintiff  In  error  In  sup- 
port of  his  contention  tliat  the  act  authorizes 
the  taking  of  property  without  due  process 
of  law,  which,  definitely  stated,  is  that  the 
preliminary  examination  by  the  examiner 
is  ex  parte,  and  his  report  and  certificate  of 
his  opinion  upon  the  title  is  binding  upon  the 
court,  and  constitutes  a  Judgment  of  the 
court  that  plaintiff  has  title  proper  for  reg- 
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istratlon,  which  Is  the  Important  issue  to  be 
determined  In  the  case  should  any  defendant 
appear.  This  claim  Is  untenable.  Section 
23  expressly  provides  that  "the  court  shall 
not  be  bound  by  the  report  of  the  examiners 
of  title,  but  may  require  other  or  further 
proof  (Laws  1903,  p.  322,  c.  139),  and  fur- 
ther enacts  that  if  no  person  appears  and 
answers,  only  upon  satisfactory  proof  of  the 
applicant's  right  thereto  can  the  court  make 
Its  order  and  decree  confirming  the  title  of 
the  applicant,  and  ordering  registration  of 
the  same.  In  case  of  an  appearance  and  an- 
swer, the  cause  Is  set  down  for  hearing  on 
motion  of  either  party.  The  court  may  re- 
fer the  cause,  or  any  part  thereof,  to  one  o:' 
the  examiners  of  title  as  referee,  to  hear  the 
parties  and  their  evidence,  and  make  report 
thereon  to  the  court,  and  that  "his  report  shall 
have  the  same  force  and  effect  as  that  of  e 
referee  appointed  by  the  district  court  under 
the  laws  of  this  state  now  in  force,  and  re- 
lating to  the  appointment,  duties,  and  pow- 
ers of  referees."  Section  24.  Section  25  pro- 
vides: "The  court  may  order  such  other  on 
further  hearing  of  the  cause  before  the  court 
or  before  the  examiner  of  titles  after  the  fil- 
ing of  the  report  of  the  examiner  (referred 
to  in  the  last  preceding  section)  and  require 
such  other  or  further  proof  by  either  of  the 
parties  to  the  cause  as  to  the  court  shall 
seem  meet  and  proper."  And  In  section  26 
It  is  further  provided;  "If,  In  any  case,  aft- 
er hearing,  the  court  finds  that  the  applicant 
has  not  title  proper  for  registration,  a  de- 
cree shall  be  entered  dismissing  the  applica- 
tion." And  section  27  provides:  "If  the 
court,  after  hearing,  finds  that  the  applicant 
has  title,  whether  as  stated  In  his  applica- 
tion or  otherwise,  proper  for  registration,  a 
decree  of  confirmation  of  title  and  registra- 
tion shall  be  entered."  It  therefore  clearly 
appears  that,  regardless  of  the  opinion  anc 
report  of  the  examiner,  the  court  hears  and 
determines  the  respective  rights  of  the  par- 
ties upon  the  evidence  introduced,  and  does 
not  determine  the  right  of  the  applicant,  even 
in  case  of  default,  except  upon  satisfactory 
proof. 

In  the  case  of  State  v.  Westfall.  8.5  Minn. 
437,  89  N.  W.  175,  57  U  R.  A.  297,  the  power 
of  the  court  to  apiwint  an  examiner  of  titles 
clothed  with  the  same  duties  imposed  upon 
examiners  of  titles  by  our  statute  was  chal- 
lenged, upon  the  ground  that  the  act.  In  so 
far  as  It  attempted  to  confer  such  power  up- 
on the  courts,  was  void,  because  It  violated 
the  provisions  of  the  Constitution  vesting  the 
power  of  government  In  three  distinct  de- 
partments. Speaking  to  this  objection,  the 
court,  at  page  446  of  85  Minn.,  at  page  178  of 
89  N.  W.  (.".7  L.  R.  A.  297),  says :  "The  claim 
Is  without  merit.  Judicial  power  Includes 
the  authority  to  apiwint  all  necessary  subor- 
dinate officers  and  assistants  essential  to  the 
conducting  of  Judicial  business.  The  exam- 
iners provided  for  by  this  act  are  subordinate 
ofiicers  or  assistants  of  the  courts,  to  aid 


them  In  the  discharge  of  the  Judicial  duties 
imix>sed  upon  them  by  the  act.  It  was  there- 
fore competent  and  proper  for  the  Legisla- 
ture to  provide  for  their  appointment  by  the 
courts,  as  much  so  as  would  be  a  statute  au- 
thorizing them  to  appoint  a  stenographer  or 
a  receiver  In  insolvency."  While  In  that  case 
the  particular  objection  here  urged  was  not 
expressly  noticed,  yet  In  the  course  of  its 
opinion  the  court  refers  to  the  duties  Im- 
posed upon  the  examiner  In  connection  with 
the  other  provisions  of  the  act,  and  upholds 
In  its  entirety  the  procedure  provided  In  a. 
statute  which  Is  Identical  with  ours,  as  con- 
stituting due  process  of  law. 

The  further  contention  is  that  the  act  is 
not  due  process  of  law.  In  that  it  falls  to  pro- 
vide for  an  aflSrmative  Judgment  in  favor  of 
a  defendant ;  the  only  decree  permissible  be- 
ing one  of  dismissal  in  the  case  the  court, 
after  hearing,  finds  that  the  applicant  has 
not  title  proper  for  registration.  The  act 
does  accord  to  all  persons  equal  rights  and 
'  privileges.  Any  one  desiring  to  avail  hlni- 
!  self  of  its  terms  can  do  so  by  filing  his  ap- 
plication, and  can  obtain  the  registration  of 
I  his  title  by  complying  with  tlie  requirements 
of  the  statute.  Although  the  Legislature  has 
seen  fit  to  allow  affirmative  relief  only  to 
the  applicant  who  initiates  the  proceeding, 
this  does  not  render  the  proceeding  objection- 
able for  the  reason  assigned.  The  right  to  a 
particular  remedy  is  not  a  vested  right  Ev- 
ery state  has  complete  control  over  the  reme- 
dies which  It  offers  to  suitors  In  its  courts. 
Cooley's  Const.  Lim.  515.  It  Is  only  by  vir- 
tue of  the  statute  that  a  defendant  may 
avail  himself  of  affirmative  relief  by  way  of 
set-off  or  counterclaim.  It  was.  therefore, 
clearly  within  the  province  of  the  Legislature 
to  limit  the  relief  afforded  by  the  statute  to- 
the  applicant  who  initiates  the  proceeding. 

3.  It  is  claimed  that  executive  duties  are 
devolved  upon  the  court,  In  violation  of  arti- 
cle 3  of  the  Constitution,  by  section  0,  which 
provides  that  "All  acts  performed  by  regis- 
trars ♦  ♦  •  under  this  law  shall  be  per- 
formed under  rules  and  instructions  estab- 
lished and  given  by  the  district  court  having 
Jurisdiction  of  the  county  in  which  they  act." 
This  objection  was  urged  against  statxites 
containing  like  provisions  in  Tyler  v.  Judges, 
175  Mass.  71,  55  N.  E.  812,  61  L.  R.  A.  433, 
and  State  v.  Westfall,  supra,  and  was  there 
held  to  be  untenable.  In  State  v.  Westfall 
It  was  said :  "The  registration  Is  the  act  of 
the  court.  The  fact  that  It  may  be  done  by 
the  registrar,  under  general  orders,  where 
there  Is  no  question,  is  not  different  from  tb« 
power  of  the  clerk  to  enter  Judgment,  in 
cases  ripe  for  Judgment,  under  the  general 
order  or  rule  of  the  court.  Tyler  v.  Judges, 
supra.  Nor  does  the  act  att«upt  to  make  the 
court  a  registration  office,  as  relator  claims. 
It  simply  confers  upon  the  court  certain  Ju- 
dicial duties  incident  to  the  plan  of  register- 
ing land  titles  provided  by  the  act."  Article 
3  of  our  Constitution  is  identical  with  arti- 
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ele  3  of  the  Constitution  of  Minnesota.  The 
foregoing  decision  is  therefore  directly  In 
point,  and  we  think  correctly  rules  the  ques- 
tion here  presented. 

4.  The  fourth  and  last  proposition  is  that 
the  Legislature  creates  a  new  county  office 
(that  of  registrar  of  titles),  which  is  neither 
filled  by  appointment,  as  required  by  section 
6,  art.  4,  nor  by  election  or  appointment,  as 
provided  by  section  12,  art  14,  of  the  Consti- 
tution, but,  by  section  9  of  the  act,  the  Legis- 
lature itself  designates  the  incumbeut,  in  con- 
travention of  tlie  foregoing  provisions.  Sec- 
tion 9,  inter  alia,  provides:  "The  county 
•clerks  and  recorders  of  the  several  counties 
of  this  state  shall  be  registrars  of  titles  In 
their  resiwctive  counties."  Section  8,  art  14, 
of  the  Constitution  provides  In  part  as  fol- 
lows: "There  shall  be  elected  in  each  coun- 
ty ••  •  one  county  clerk  who  shall  be 
ex  officio  recorder  of  deeds  and  clerk  of  the 
board  of  county  commissioners."  While  the 
office  of  county  clerk  is  created  by  this  pro- 
vision of  the  Constitution,  none  of  his  duties 
are  therein  defined,  but  ail  the  duties  per- 
taining to  the  office,  both  in  his  capacity  as 
clerk  and  as  recorder  of  deeds,  are  to  be  pre- 
PcribMl  and  enjoined  by  the  Legislature,  and 
the  duties  he  Is  to  perform  as  recorder  of 
•deeds  have  been  specifically  defined  and  Im- 
posed by  statute.  1  Mills'  Ann.  St.  if  833- 
841,  inclusive.  It  was  clearly  within  the 
province  of  the  Legislature  to  Impose  upon 
the  clerk  In  his  capacity  of  recorder  of  deeds 
the  duties  enjoined  upon  him  by  this  statute. 
Making  him  registrar  of  titles  does  not  con- 
stitute him  a  new  county  officer,  but  simply 
changes  his  duties,  in  this:  that  Instead  of 
recording  the  evidence  of  titles,  as  heretofore 
provided,  he  registers  the  ultimate  fact  or 
conclusion  that  a  certain  party  named  has 
title  to  a  particular  tract  of  land,  as  ad- 
judged by  the  court.  We  think  that  this  ob- 
jection, also,  is  without  merit. 

Our  conclusion  Is  that  the  court  below  prop- 
erly sustained  the  demurrer  and  dismissed 
the  action.  Its  judgment  la  affirmed.  Af- 
firmed.   All  the  Justices  concnrring. 


TT.  COLLINS  DEVKLOPMENT  RY.  CO.  v. 

FRANCE. 
<Supremc   Conrt   of   Colorado.    Dec.   2,    1907.) 

1.  Eminent  Domais— Injubt  to  Pbopbbtt— 
Damages— Gbounds. 

The  mere  fact  that  plaintiff,  near  whose 
property  a  railroad  viaduct  crosses  a  street, 
Ufses  the  street  more  frequently  than  other  peo- 
ple, and  is  more  frequently  inconvenienced  by  the 
vi.iduct.  does  not  entitle  him  to  dnmnKes  against 
the  railroad,  but  the  damages  must  apply  spe- 
cially to  plaintifTs  property. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §§  2;$4,  Zio.  284-287.1 

2.  Appeal— Objections    Below— Exceptions 

—SiTFTCTFNCY— Reception  of  Evidence. 
To  make  available  an  exception  to  the  ad- 
mission of  testimony,  on  the  ground  that  it  calls 
for  the  witness'  oi)inion  and  usurps  tiie  province 
of  the  court  or  jury,  the  objection  should  be 


specifically  taken  that  the  question  calls  for  a 
fact  not  provable  by  opinion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error.  If  1620-1630.1 

3.  EvinENCE- Opinion    Evidence  — Admissi- 
bility—Invading  Pbovince  of  Juby. 

In  an  action  for  damages  to  land  by  the 
construction  of  a  railroad,  questions  asked  wit- 
nesses as  to  the  value  of  the  property  or  its  ren- 
tal value  before  the  construction  of  the  railroad, 
and  its  value  afterwards,  do  not  invade  the 
province  of  the  jury  by  calling  for  opinions  as  to 
the  damages  suffered. 

fEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  f  2187.] 

4.  Tbiai>-Reception    of   Evidence— Objec- 
tion— SUTFICIENCY. 

In  an  action  for  damages  to  land,  an  answer 
of  a  witness,  stating  his  estimate  of  the  amount 
of  the  depreciation  of  the  land,  while  objection- 
able as  stating  the  very  matter  in  issue  befori; 
the  jury,  was  properly  admitted  over  an  objec- 
tion that  it  was  incompetent,  irrelevant  and  im- 
material, and  that  the  witness  was  not  shown 
to  be  qualified. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  $§  211-222.] 

5.  Apfeai^— Review— HABMLE68  Ebbob. 

In  an  action  for  damages  to  land  by  the 
construction  of  a  railroad,  a  question  aslced  a 
witness  as  to  the  depreciation  in  value  of  the 
property  by  reason  of  the  construction  of  the 
railroad,  although  improper,  was  not  prejudicial, 
where  the  witness  was  next  aslsed  wtiat  the 
present  value  of  the  property  was. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  fS  4171-4175.1 

6.  Same  —  Questions    op    Fact  —  Questions 
Prblimtnaby  to  Admission  op  Evidence. 

Whether  a  witness  is  qualified  to  testify 
to  a  matter  of  opinion  is  a  preliminary  ques- 
tion for  the  presiding  judge,  and  his  decision  is 
conclusive,  unless  clearly  erroneous,  in  matter 
of  law. 

I  Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $  3832.] 

7.  Plradino  — AtnsNOMENT  — Discbetion    of 
Coubt. 

After  the  jury  is  impaneled,  it  is  within  the 
discretion  of  the  trial  court  to  allow  an  amend- 
ment to  the  complaint  to  correct  a  mistake. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  S  601.] 

8.  Evidence— Value    of    Pbopebty— Assess- 
ment Rou-. 

In  an  action  for  damages  to  land  by  the 
construction  of  a  railroad,  it  was  not  en'or  to 
refuse  the  admission  of  an  assessment  roll  made 
by  the  county  assessor  showing  the  valuation 
of  tlie  property  for  assessment  purposes,  as  evi- 
dence of  the  value  of  the  property. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20.  Evidence,  $  28G.1 

Appeal  from  T/arlnier  County  Court;  J. 
Mack  Mills,  Judge. 

Action  by  J.  II.  France  against  the  Ft  Col- 
lins Development  Railway  Company.  Judg- 
ment for  plaintiff  and  defendant  appeals. 
Affirmed. 

Dines,  Whitted  &  Dines  and  J.  G.  McMurry, 
for  appellant.    Rhodes  &  l/oe,  for  appellee. 

MAXAVELL,  J.  This  action  was  brought  to 
recover  damages  arising  from  the  construc- 
tion and  operation  by  appellant  of  a  railroad 
near  the  southerly  line  of  appellee's  premises, 
wliicli  he  occupied  as  a  home,  in  the  city  of 
Ft  Collins.    From  a  blue  print  of  a  map  of 
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the  premises  Introduced  as  an  exhibit  by  ni»- 
pellant,  and  appellant's  witnesses,  It  Is  learn- 
ed that  appellee's  lot  is  75  feet  wide,  and 
fronts  south  on  College  avenue,  with  a  depth 
of  173  feet;  that  appellant's  railroad  Is  con- 
structe<l  upon  an  embankment  10  feet  high, 
with  a  base  width  of  47  feet,  crossing  College 
avenue  upon  a  viaduct  65  feet  long  at  an 
angle  of  about  45°,  19  feet  above  the  road- 
way of  the  avenue ;  that  no  part  of  appellee's 
premises  has  been  taken  or  occupied  by  ap- 
pellant; that  the  fill  or  embankment  of  ap- 
pellant extends  from  the  northeast  to  the 
southwest  of  the  uniform  height  of  19  feet; 
that  from  a  point  In  the  center  of  the  front 
of  appellee's  dwelling  house,  due  east  to  the 
base  of  the  fill  or  embankment,  is  about  110 
feet,  and  from  a  point  In  the  center  of  the 
south  side  of  appellee's  dwelling  bouse  to  the 
base  of  the  fill  is  about  CO  feet,  thus  establish- 
ing the  fact  that  the  view  from  the  bouse  is 
cut  off  on  the  east  and  south.  It  also  appears 
from  the  evidence  that  the  height  of  the  em- 
bankment and  house  are  about  the  same. 
The  complaint  states  a  cause  of  action,  and 
alleges  as  special  damages:  (1)  An  Interfer- 
ence of  appellee's  right  of  ingress  and  egress 
to  and  from  his  premises,  and  (2)  by  reason 
of  smoke,  soot,  ashes,  cinders,  and  sparks  of 
Are  emitted  from  passing  engines.  Evidence 
w^as  Introduced  by  appellee  in  support  of 
these  allegations  of  the  complaint,  and  the 
Jury  were  correctly  instructed  as  to  this 
phase  of  the  case. 

The  doctrine  announced  by  this  court.  In 
Gilbert  v.  G.  S.  L.  &  P.  Ry.  Co.,  13  Colo.  501, 
22  Pac.  814,  was  recognized  by  the  trial  court 
in  Instructions  to  the  Jury,  to  the  effect  that 
the  mere  fact  that  plaintiff  may  use  the 
street  known  as  College  avenue  more  fre- 
quently going  to  and  from  Ft.  Collins  than 
other  people,  and  that  he  may  be  more  fre- 
<iuently  inconvenienced  by  the  construction 
across  said  avenue,  does  not  entitle  plaintiff 
to  recover  damages  against  the  defendant  for 
the  construction  and  operation  of  said  road, 
and  that  the  damages  found  must  be  such  as 
apply  especially  to  plaintiff's  property.  The 
correct  measure  of  damages,  In  actions  of  thi« 
character  as  defined  by  this  court,  was  given 
to  the  Jury  in  the  instructions.  To  sustain 
the  Judgment  of  the  court  below,  api)ellee 
relies  upon  City  of  Denver  v.  Ba.ver.  7  Colo. 
113,  where  It  Is  said,  at  page  117,  2  Pac.  C 
at  page  8 :  "The  abutting  owner  may  well  be 
presume<l  to  have  taken  into  consideration 
the  fact  that  the  gi-ade  of  the  street  might  be 
raised  or  lowered,  that  pavements  might  be 
laid  and  bridges  and  culverts  constructed, 
and  that  a  street  railroad  even  might  be  built 
and  operated  thereon ;  and  it  ma.v  fali'ly 
be  presumed  that  In  purchasing  he  antici- 
pated and  allowed  for  the  possible  or  prob- 
able damages  to  result  from  these  and  sim- 
ilar changes,  or  tliat  he  signified  his  consent 
thereto,  and  thus  deprived  himself  of  any 
right  to  compensation  therefor.  But  no  such 
presumi>tion,  consent,  or  estoppel  applies  to 


the  use  of  the  street  by  an  ordinary  railroad.'* 
And  at  page  118  of  7  Colo.,  at  page  8  of  2 
Pac:  "The  railroad  is  a  public  benefit.  It 
Is  generally  of  great  advantage  to  the  town 
or  city  to  or  through  which  it  Is  built  and 
operated,  and  for  any  Injury  or  annoyance  oc- 
casioned thereby  which  an  adjoining  owner 
shares  in  common  with  the  general  public,  he 
ought  not  to  recover ;  but  for  those  damages 
which  are  peculiar  to  him,  which  affect  his 
property  and  impair  its  value  without  Injur- 
ing that  of  his  neighbor,  he  ought.  In  Justice, 
to  receive  compensation."  And  Longmont  v. 
Parker,  14  Colo.  38C,  where  It  Is  said,  at  page 
390,  23  Pac.  443,  at  page  444  (20  Am.  St.  Rep. 
277) :  "Under  the  decisions  of  this  court,  the 
questions  for  the  Jury  to  determine  from  the 
evidence  were  whether  the  plaintiff  suffered 
damages  different  In  kind  from  those  suffered 
by  the  general  public,  and  whether  the  prop- 
erty of  plaintiff  had  been  lessened  in  value  by 
the  acts  of  the  defendant." 

It  is  contended  by  appellant  that  witnesseii 
were  permitted,  over  Its  objection,  to  state 
their  opinions  as  to  the  amount  of  damage  to 
the  property-,  thereby  usurping  the  functions 
of  the  Jury,  and  that  such  witnesses  were 
called  as  experts  and  were  not  qualified  as 
such.  The  objections  interposed  by  appellant 
were  general.  The  better  practice  Is,  in 
cases  of  this  character,  that  to  make  avail- 
able an  exception  to  the  admission  of  tes- 
timony, upon  the  ground  that  it  calls  for  the 
opinion  of  the  witness,  and  thereby  usurps 
the  province  of  the  court  or  Jury,  the  objec- 
tion must  be  specifically  taken  that  the  ques- 
tion calls  for  a  fact  not  provable  by  opinifm. 
10  A.  &  E.  Euoy.  922,  and  cases  cited.  The 
testimony  objected  to  follows:  "Q.  What  In 
your  Judgment  would  this  75  feet  frontage 
that  has  been  de8crit>ed  here,  with  the  house 
on  the  place,  be  worth  without  the  track 
there?  A.  $700  or  $800.  Q.  Note,  then,  tak- 
ing into  consideration  the  location  of  the 
track,  the  method  of  construction,  and  all 
the  various  phases  that  go  to  affect  this  prop' 
erty,  trhat  do  you  say  is  the  depreciation  hv 
reason  of  the  coiistrvction  of  the  track  at 
that  point,  its  manner  of  construction,  and 
use*  A.  I  should  think  $300  or  $400.  Q.  I 
will  put  the  question  In  another  way :  What 
do  you  say  Is  the  present  value  of  the  prop- 
erty? A.  I  should  say  about  $400."  Another 
witness  was  Interrogated,  and  answered  as 
follows:  "Q.  Mr.  Dwyer.  what  would  you 
say  would  be  the  value  of  that  property  pro- 
vided there  was  no  railroad  constructed 
there?  A.  $800.  Q.  Now,  then,  taking  Into 
consideration  its  i)resent  status  with  the  rail- 
road there,  etc.,  what  would  you  say  is  Its 
present  value?  A.  About  $400.  Q.  Now, 
then.  I  will  ask  you  this  question :  Take  that 
property  without  the  railroad  there,  what  in 
your  Judgment  would  be  its  rental  value? 
A.  $12  to  $15.  Q.  Now,  then,  with  the  rail- 
road there  and  In  its  present  condition,  what 
would  you  siiy  would  be  Its  rental  value? 
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▲.  About  17  to  tS."  Another  wltDess  was  In- 
terrogated, and  answered  as  follows :  "Q.  Mr. 
Brooks,  what  In  your  opinion  would  be  the 
value  of  that  proijcrty  If  there  was  no  rail- 
road there?  A.  I  would  value  It  at  $1,000 
before  the  railroad  was  put  there.  Q.  And 
what  would  you  say  Its  value  Is  now?  A. 
I  wouldn't  value  It  more  than  half  to  three- 
quartei-s  to  what  it  was  before."  The  objec- 
tion Interposed  to  all  of  the  above  questions 
was  that  they  were  "incompetent.  Irrelevant, 
and  immaterial,  and  that  the  witnesses  had 
not  shown  special  quallflaitlon." 

With  the  exception  of  the  question  italiciz- 
ed, we  do  not  believe  that  the  questions  ob- 
Jectetl  to  come  ■within  the  rule  which  prohib- 
its questions  and  answers  which  invade  or 
usurp  the  province  of  the  jury,  as  Involving 
substantially  everything  which  the  jury  are 
called  U|)on  to  determine.  All  of  the  ques- 
tions, excepting  the  one  above  noted,  called 
for  the  value  of  the  property  or  its  rental 
value  at  a  time  before  the  construction  of 
the  railroad  and  Its  value  after  that  fact, 
leaving  to  the  jury  the  determination  of  the 
question  they  were  called  ui>on  to  decide. 
The  question  italicizetl  was  undoubtedly  Im- 
proi)er.  and  if  the  objection  to  the  same  had 
been  specific,  as  it  should  have  been,  it  would 
undoubtedly  have  been  modified  or  with- 
drawn. If  there  was  error  In  the  ruling  vp- 
on  this  question,  such  error  was  without  prej- 
udice, as  the  question  immediately  following 
was  in  proper  form,  although  this  latter  ques- 
tion was  objected  to  upon  the  same  grounds. 
An  examimitlon  of  some  of  the  numerous  au- 
thorities cited  by  counsel  for  appellant  will 
clearly  indicate  that  the  questions  there  un- 
der consideration,  to  which  the  rule  was  ap- 
plied, distinguishes  the  case  at  bar  from  such 
autlioritles.  In  Chicago  &  Alton  R.  R.  Co. 
T.  Springfield,  etc..  R.  R.  Co.,  67  111.  142,  the 
question  presented  was  the  amotmt  of  dam- 
ages caused  to  one  railroad  by  another  rail- 
road crossing  the  right  of  way  and  track  of 
the  other.  A  witness  was  asked:  "If  you 
put  In  the  cut  the  work  you  proiwse  to  do  and 
have  described,  what  would  be  the  damages 
to  the  defendant?''  The  witness  answered: 
"There  would  be  no  damages."  In  Hartley 
et  al.  V.  Keokuk,  etc..  Ry.  Co.,  85  Iowa,  455, 
52  N.  W.  3i>2,  the  action  was  to  recover  dam- 
ages alleged  to  have  been  sustained  by  plain- 
tiff by  the  taking  of  a  right  of  way  by  de- 
fendant for  its  railroad.  A  witness  was  ask- 
ed this  question:  "What  in  your  Judgment 
is  the  difference  in  fair  market  value  of  your 
farm,  taken  as  a  whole,  liefore  the  railroad 
ran  through  It  and  after?  What  was  the 
damage  to  you  at  the  time  the  railroad  was 
constructed  In  1880?"  The  answer  was: 
"The  damages,  I  do  not  think,  would  be  less 
than  $800,  or  near  same."  In  Wichita,  etc., 
Ry.  Co.  V.  Kuhn,  38  Kan.  675,  17  Pac.  322, 
a  deposition  was  Introduced  in  evidence 
which  contained  the  following  question  and 
answer:  "tj.  How  much  less.  In  your  opin- 
ion. Is  this  farm  worth  after  the  railroad 


company  had  established  Its  track  through 
It,  Irrespective  of  any  benefits  from  any  Im- 
provements proposed  by  the  railroad  com-< 
pany  to  be  derived  from  said  track,  taking 
into  consideration  all  Incidental  loss,  incon- 
venience, and  damages,  present  and  prospec- 
tive, which  may  be  reasonably  expected  or 
shown  to  exist  from  the  maintaining  of  said 
railroad  track,  to  be  continued  permanently? 
A.  About  $2,100."  In  Roberts  v.  New  York, 
etc.,  Ry.  Co.,  128  N.  Y.  45i>,  28  X.  B.  486,  13 
L.  R.  A.  490,  the  question  was:  "To  what 
extent,  if  at  all,  in  your  Judgment,  is  the 
value  of  Mr.  Roberts'  four  buildings  on  Third 
avenue,  excluding  from  consideration  the 
house  on  Nlnety-Xlnth  street,  to  what  extent 
in  your  judgment  is  the  value  of  that  prop- 
erty damaged,  if  at  all  by  the  presence  of 
the  structure  and  the  running  of  trains?" 
The  witness  an.swered  that  the  diminution 
extended  from  about  $110,000  to  $80,000,  in- 
cluding the  loss  to  the  fee  value  simply.  In 
City  of  Omaha  v.  Kramer,  25  Xeb.  489,  41 
N.  W.  295,  13  Am.  St.  Rep.  504,  the  ques- 
tion was:  "In  yom:  opinion,  what  was  the 
damage  to  that  property,  if  anything,  by  the 
construction  of  this  viaduct?"  In  Columbus, 
etc.,  Ry.  Co.  v.  Gardner,  45  Ohio  St.  309,  13 
K  E.  60,  the  question  was:  "What  difference 
is  there  in  the  value  of  the  property  with 
the  track  there,  and  with  it  somewhere  else?" 
In  Old  V.  Keener,  22  Colo.  G,  43  Pac.  127,  the 
question  was:  "How  much  has  that  ditch 
damaged  that  property  by  virtue  of  its  being 
in  its  present  condition,  and  not  l)elng  main- 
tained as  a  proper  ditch?"  It  will  be  noticed 
that  in  all  of  the  above  (luestions  the  words 
"damage,"  "depreciation."  "difference  in  val- 
ue," or  equivalent  expressions,  were  used 
which  called  forth  the  ccmdenmatltm  pro- 
nounced upon  them  by  the  courts,  for  the  rea- 
son, as  stated,  that  it  called  for  an  opinion 
from  the  witne»w  covering  the  very  question 
which  was  to  be  settled  b.v  the  jury,  and 
was  80  conclusive  as  to  leave  the  jury  no 
other  duty  but  that  of  recording  the  finding 
or  opinion  of  the  witness  who  had  testified. 
In  the  ease  at  bar  the  questions  objected  to, 
with  the  exception  stated,  are  not  subject  to 
the  criticism  above  stated,  and  there  was  no 
error  of  the  court  in  overruling  the  general 
objections  Interposed  to  such  questions. 

Appellant  contends  that  the  witnesses 
whose  testimony  is  above  set  forth  were  not 
qualified  to  testify.  In  Germania  Co.  v.  Ross 
licwiu,  24  Colo.  43,  53.  51  Pac.  488,  492,  65 
Am.  St.  Rep.  215,  It  is  said:  "In  some  states 
it  has  l)een  held  that  the  de<-i8lon  of  the 
trial  court  upon  the  competency  of  a  witness 
to  testify  as  an  expert  Is  conclusive,  but  we 
think  the  contrary  rule  is  supported  by  the 
weight  of  reason  and  authority.  It  has  the 
sanction  of  the  Supreme  Court  of  the  United 
States,  and  should  be  followed  In  order  that 
the  practice  in  the  state  and  national  courts 
may  be  similar.  In  the  case  of  Stlilwell  & 
Bierce  Mfg.  Co.  v.  Phelps,  130  U.  S.  520,  9 
Sup.  Ct.  GOl,  32  li.  Ed.  1035,  this  rule  is  stat- 
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ed  as  follows:  'Whether  a  witness  called 
to  teetl^  to  any  matter  of  opinion  has  such 
qualifications  and  knowledge  as  to  malie  his 
testimony  admissible  Is  a  preliminary  ques- 
tion for  the  judge  presiding  at  the  trial,  and 
his  decision  is  conclusive  unless  clearly  shown 
to  be  erroneous  In  matter  of  law.'  "  We  i-an- 
not  say  from  the  record  In  this  case  that  the 
decision  of  the  trial  judge  was  clearly  erro- 
neous in  matter  of  law.  On  the  contrary,  we 
beliere  that  the  witnesses  qualified  them- 
selves to  testify  to  the  matters  about  which 
they  were  interrogated.  No  serious  attempt 
was  made  upon  cross-examination  to  show 
that  they  were  not  qualified. 

After  the  jury  was  impaneled,  appellee  was 
allowed,  over  the  objection  of  appellant,  to 
amend  his  complaint  In  this  particular.  The 
complaint  read:  "Commencing  at  the  north- 
east comer  of  block  24."  The  complaint  as 
amended  read:  "Commencing  at  a  point  77 
feet  south  of  the  northeast  comer  of  block 
24." 

It  Is  objected  that  the  amendment  avowed 
appellee  to  recover  for  a  piece  of  property 
wholly  different  and  disthict  from  the  prop- 
erty described  In  the  complaint,  and  that 
thereby  the  cause  of  action  was  change<l. 
With  this  contention  we  do  not  agree.  The 
cause  of  action  after  the  amendment  remain- 
ed the  same  as  that  stated  in  the  complaint. 
Under  the  liberal  provisions  of  our  Code,  the 
amendment  having  been  made  to  correct  a 
mistake,  it  was  within  the  discretion  of  the 
court  to  allow  it.  No  prejudice  to  appellant 
appearing  therefrom  or  being  claimed,  if 
there  was  error  in  the  ruling,  which  we  do 
not  decide,  we  must  disregard  it. 

There  was  no  error  In  refusing  to  allow 
the  Introduction  of  the  assessment  roll  show- 
ing the  valuation  of  the  property  for  assess- 
ment purposes,  made  by  the  county  as-sessor. 
It  is  a  notorious  fact  that  the  assessment  of 
real  property  In  this  state,  made  by  county 
assessors,  aftords  no  criterion  whatever  of 
the  value  of  real  property. 

Conceding  that  one  objectionable  question 
was  allowed  to  be  asked  and  answered.  It 
does  not  follow  that  the  judgment  should  be, 
for  that  reason,  reversed.  Upon  an  examina- 
tion of  the  whole  case,  it  cannot  be  said  that 
appellant  was  prejudiced,  or  that  its  substan- 
tial rights  were  affected  by  such  error. 

Perceiving  no  prejudicial  error  in  the  rec- 
ord, the  judgment  will  be  afllrmed. 

Affirmed. 

STEELE,  O.  J.,  and  GODDAKD,  J.,  con- 
cur. 


COrX)RADO  &  S.  UY.  CO.  v.  NEVILLE. 
(Supreme   Court  of  Colorado.     Dec.  2,   1907.) 
1,  Kailroads— In.iut»if,s  to  Animals— Statu- 

TOBT  I'BOVISIOXS— l<"tN<'IN(l. 

3  MilLs'  Ann.  St.  $  3712a  (Laws  1002,  p.  23, 
0.  1,  S  21,  provides  thst  every  milroad  company 
wbosu  lines  or  road  or  any  part  tliereof  are  open 


to  use  shall  witWn  six  montftpafter  the  passafrn^ 
of  the  act,  and  every  railroad  company  formed 
or  to  be  formed,  but  whose  lines  ai-e  not  now 
open  for  use  shall  within  six  months  after  it» 
lines  or  any  part  thereof  are  open,  erect  and 
thereafter  mamtain  fences,  etc.,  and  so  long  as 
such  fences,  etc..  shall  not  be  constructed  after 
the  time  pre.stTibed  such  railroad  corporation 
shall  be  liable  for  all  damages  done  bv  the  trains 
etc.,  to  any  cattle  on  the  tracks.  Section  37i:!, 
3  JlilLs'  Ann.  St.  (I^aws  1902,  p.  24,  c.  1.  S  3|. 
provides  that  any  railroad  company  operatiug  its 
roads  and  failing  to  fence  shall  be  absolutd.v 
iiable  to  the  owners  of  any  such  live  stot-k  killed 
by  its  engines  or  cars.  Held,  that  the  statute 
must  be  strictly  construed;  and,  where  a  plain- 
tiff elects  to  prosecute  under  the  statute  for  the 
killing  of  stock,  in  the  absence  of  p'^c^'f  that 
any  of  defendant's  lines  or  any  part  thereof  was 
open  for  use  at  the  time  of  the  passage,  of  tlie 
act  or  within  six  months  from  its  gd'.fase  or 
from  the  time  it  took  effect,  or  that  (!!.(tu(ianfs 
lines  were  not  open  for  use  at  the  cwt  ot  the 
passage  of  the  act,  he  cannot  recover. 
2.  Same— Sufficiency  of  Evidence. 

3  Mills'  Ann.  St.  f  3712a,  further  provides 
that  a  railroad  company  is  not  required  to 
fence  at  crossings  of  public  roads  and  highways, 
etc.,  and  tliat,  when  the  fences,  etc.,  required 
have  been  built  and  duly  made,  and  shall  be 
kept  in  good  and  sufficient  repair,  tlie  railroad 
company  shall  not  be  liable  for  any  damage  to 
stock,  unless  negligently  and  willfully  done. 
Held  that,  to  recover  under  the  statute,  a  plain- 
tiff must  not  only  prove  that  his  stock  was  Killed 
on  a  railroad  open  for  use,  as  designated  by 
the  .statute,  but  that  it  entered  upon  the  track, 
and  was  struck  at  a  place  wliere  the  statute  re- 
quired the  railroad  company  to  fence,  or,  if  at  a 
place  not  required  to  be  fenced,  that  the  accident 
was  the  resiUt  of  a  negligent  and  willful  act  of 
defendant  or  its  agents.  Hence,  where  plaintiff 
elected  to  prosecute  under  the  statute,  and  mere- 
ly proved  his  ownership  of  the  cow  killed,  tiint 
she  was  struck  by  defendant's  engine  on  a  public- 
road  or  highway,  the  value  of  the  cow,  and  a 
demand  for  payment,  he  could  not  recover. 

(Ed.  Note.— for  cases  In  ponit,  see  Cent.  Dig. 
vol.  41,  Railroads,  «  lOOH-lO'JO.J 

Appeal  from  Larimer  County  Court;  J. 
Muck  Mills,  Judge. 

Action  by  J.  K,  Neville  against  the  Colo- 
rado &  Southern  Railway  Company.  From  a 
judgnient  for  plaintiff,  defeudnnt  appeals. 
Reversed. 

Dines,  Whltted  &  Dines  and  J.  G.  McMurry, 
for  appellant. 

MAXWELL,  J.  This  suit  was  commeiwcd 
in  a  justice  court  by  appellee  to  recover  from 
apiieilant  the  value  of  a  cow,  whose  death 
resulted  from  being  struck  by  au  engine  and 
cai's  of  appellant.  ITpon  api>eul  to  the  county 
court,  the  plaintiff  elected  In  open  court  to 
prosecute  the  action  under  the  statute.  The 
statute  referred  to  Is  known  as  the  "'stock  kill- 
ing act,"  passed  at  the  special  session  cf  tiie 
Legislature  of  1902,  approved  March  14^  lOO-^. 
Seas.  Laws  1!)02,  p.  23,  c.  1 ;  3  Mills'  Ann.  St. 
S§  3712,  3713b.  Appellee  proved  the  owner- 
ship of  the  cow;  that  she  was  struck  by  a 
train  of  appellant  on  a  public  road  or  high- 
way where  the  same  crossed  the  railroad ,  the 
value  of  the  cow ;  a  demand  for  payment  and 
rested.  Pertinent  parts  of  the  statuts  un- 
der which  appellee  elef.-ted  to  prosecuti  are: 
"That  everj'  railroad  coun>an}'  or  corpc-ation 
whose  lines  or  road,  or  any  part  the"*«jf  IS 
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open  to  use,  eball  within  six  months  after  the 
passage  of  this  act,  and  every  railroad  com- 
pany or  corporation  formed  or  to  be  formed 
but  whose  lines  are  not  now  open  for  use, 
shall,  within  six  months  after  the  lines  of 
such  railroad  or  any  part  thereof  are  open, 
except  at  the  crossings  of  public  roads  and 
highways,  and  within  the  limits  of  incor- 
porated towns  and  cities,  erect,  and  there- 
after maintain  fences  on  the  sides  of  their 
said  roads,  or  the  part  thereof  open  to  use, 
♦  *  •  and  hereafter  maintain  at  all  road 
crossings  now  existing,  or  hereafter  establish- 
ed, good  and  sufficient  cattle  guards,  •  •  • 
and  so  long  as  such  fences,  gates  and  cattle 
guards,  shall  not  be  constructed  after  the 
time  hereinbefore  prescribed  for  making  the 
same  has  elapsed,  •  ♦  »  such  railroad 
corporation  shall  be  liable  for  any  and  all 
damages  which  shall  be  done  by  the  trains  or 
cars  of  such  corporation  ♦  ♦  •  to  any  such 
cattle,  *  ♦  • ;  and  when  such  fences,  gates, 
and  guards  have  been  bnllt  and  duly  made, 
and  shall  be  kept  In  good  and  sufficient  re- 
pair, such  railroad  corporation  shall  not  be 
liable  for  any  such  damages  unless  negligent- 
ly and  willfully  done."  Section  3712a,  3 
Mills'  Ann.  St.  "Any  railroad  company  here- 
after running  or  operating  Its  roads  In  this 
state,  and  falling  to  fence  •  *  •  shall  be 
absolutely  liable  to  the  owners  of  any  such 
live  stock  killed,  •  *  •  by  their  engines 
or  cars."  Section  3713,  Mills'  Ann.  St.  Ap- 
pellant moved  a  nonsuit  which  was  denied. 
Appellant  contends  that  appellee  failed  to 
prove  a  case  within  the  statute  In  two  par- 
ticulars: (1)  As  to  time,  and  (2)  as  to  lo- 
cality. 

1.  In  D.  &  R.  G.  R.  R.  Co.  v.  Kelso  (Colo.) 
90  Pac.  65,  this  precise  point  was  ruled  by  this 
court.  It  was  there  held  that  this  statute  is 
penal  In  derogation  of  the  common  law,  and 
should  be  strictly  construed ;  that  in  the  ab- 
sence of  proof  that  any  of  defendant's  lines 
or  any  part  thereof  were  "open  for  use"  with- 
in six  months  from  the  passage  of  the  act  or 
within  six  months  from  the  time  It  took  ef- 
fect, or  that  defendant's  lines  of  railroad  were 
not  open  for  use  at  the  date  of  the  passage  of 
the  act,  plaintiet  could  not  recover.  Here 
there  was  no  attempt  to  prove  any  or  either 
of  the  above  facts. 

2.  The  evidence  disclosed  that  the  cow  was 
kille<l  by  an  engine  of  appellant  on  a  public 
road  or  highway.  Ihere  was  no  evidence  to 
prove  that  the  damage  was  occasioned  by  the 
negligent  and  willful  acts  of  appellant  or  Its 
agents.  Under  the  statute  (section  3712a, 
supra)  the  railroad  company  Is  not  required 
to  fence  public  roads  and  highways.  The 
statute  In  Illinois  provides:  "That  every  rail- 
road corporation  shall,  within  six  months 
after  any  part  of  Its  line  is  open  for  use,  erect 
and  thereafter  maintain  fences  on  both  sides 
of  its  road,  or  so  much  thereof  as  is  open 


for  nse,  suitable  and  sufllclent  to  prevent 
cattle,  horses,  sheep,  hogs  or  other  stock  from' 
getting  on  such  railroad,  except  at  the  cross- 
ings of  public  roads  and  highways  and  within 
such  portion  of  cities  and  Incorporated  towns 
and  villages  as  are  or  may  be  hereafter  laid 
out  and  platted  Into  lots  and  blocks,  with 
gates  or  bars  at  the  farm  crossings."  Starr 
&  C.  Ann.  St  111.  (1st  Ed.)  p.  19J7,  c.  114, 
par.  62.  Under  this  statute  it  was  held  in  T. 
H.  &  I.  R.  R.  Co.  V.  Tuterwiler,  16  111.  Ap|). 
197,  198:  "The  mere  fact  of  cattle  being  kill- 
ed  at  a  road  crossing,  where,  of  course,  the 
railroad  Is  not  required  to  fence,  and  cannot 
fence  its  track,  gives  the  owner  of  the  cattle 
no  right  of  recovery  against  the  railroad 
company."  In  M.  &  O.  R.  R.  Co.  v.  Moore, 
34  111.  App.  519,  521:  "In  this  case  it  appeai-s 
from  the  evidence  that  the  animal  was  struck 
and  killed  at  the  point  where  It  went  on  the 
track;  that  place  was  a  public  road  cross- 
ing. The  absence  of  cattle  guards  along  the 
sides  of  the  road  cannot  affect  the  question. 
Under  the  evidence  the  plaintiff  Is  not  en- 
titled to  recover.  The  instruction  to  find  for 
the  defendant  should  have  been  given.'  In 
I.  C.  R.  R.  Co.  V.  Finney,  42  111.  App.  390: 
"It  does  not  establish  liability  to  show  that 
I  there  was  no  fence  where  a  fence  was  neces- 
sary. It  must  also  be  shown  that  the  animal 
'  came  on  the  track  at  a  point  where  by  law 
j  a  fence  was  required,  and  therefore  that  by 
reason  of  the  failure  so  to  fence,  the  loss  oc- 
curred. But  that  was  not  shown  here,  and 
therefore  the  record  does  not  support  the 
judgment."  Under  statutes  similar  to  the 
one  relied  upon  In  this  case,  the  doctrine  an- 
nounced by  the  Court  of  Appeals  of  Illinois 
has  been  followed  In  Bennett  v.  C.  &  N.  W. 
Ry.  Co.,  19  Wis.  158;  Jeffersonville.  etc..  B. 
R.  Co.  V.  Brevoort,  30  Ind.  324 ;  Comatock  v. 
Railroad  Co.,  32  Iowa,  376.  Plaintiff  having 
elected  to  prosecute  under  the  statute,  it  was 
Incumbent  upon  him  to  prove  that  his  cow 
was  killed  on  a  railroad  "open  to  use."  as 
designated  by  the  statute;  that  she  entered 
upon  the  railroad  track,  and  was  killed  or 
received  Injuries  which  resulted  In  death  at 
a  point  or  place  which  the  statute  required 
the  railroad  company  to  fence;  or,  If  the 
cow  was  killed  or  Injured  at  a  place  not  re- 
quired to  be  fenced,  that  she  was  killed  or  In- 
jured by  the  negligent  or  willful  act  of  appel- 
lant or  its  agents.  There  being  no  proof  of 
any  of  the  above  essential  facts,  the  motion 
for  a  nonsuit  should  have  been  gi'anted.  In 
view  of  the  fact  that  appellee  is  not  repre- 
sented here,  we  shall  not  notice  the  constitu- 
tional and  other  important  questions  present- 
ed by  counsel  for  appellant  in  their  brief. 

The  judgment  should  be  reversed,  and  It 
Is  so  ordered 
Reversed. 

STEELE,  C.  J.,  and  GOD0ARD,  J.,  concur. 
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PEOPLE    ex    rel.    GRAVES    t.    DISTRICT 
COURT  OF  SECOND  JUDICIAL  DIST. 

(Supreme  Court  of  Colorado.     July,  1906.) 

DlssentliiK  opinion.  For  miijority  opinion, 
see  8G  Pac.  87. 

STEELE,  J.  (dlssenthiK  orally).  Mr.  Jus- 
tice GUXTEU  ana  I  dissent  from  the  orders 
granting  siii)erse<leaseR  In  the  oases  against 
the  district  attorney,  the  sheriff,  and  the  cor- 
oner, not  becjiuse  it  is  our  opinion  that  the 
testimony  taken  proved  that  these  officers 
were  guilty  of  fraudulent  practices  in  con- 
nection with  the  election,  but  because  we  are 
•of  opinion  that  tlie  eases  come  within  the 
■doctrine  announced  in  the  People  v.  District 
Court,  2!)  Colo. .",,  06  Pac.  StMi,  where  the  right 
■of  the  district  Judge  to  appoint  a  special  of- 
licer  to  advise  the  grand  Jury  wlienever  he 
has  reason  to  believe,  from  information  which 
he  considers  reliable,  that  crimes  have  l)een 
■committed,  and  that  the  officer's  conduct  in 
<onii&ction  therewith  is  such  that  it  should 
'be  investigated,  is  expressly  afflnned.  The 
•opinion  in  the  .prohibition  case  against  Judge 
Johnson  was  not  submitted  to  Mr.  Justice 
GUNTER  and  to  nie  imtil  Friday  last.  It 
has  l)een  modified  since.  Wo  have  not,  there- 
fore, had  time  to  prepare  an  extended  dis- 
.sent.  We  dissent  from  the  judgment  because 
we  regard  the  issuance  of  the  writ  in  this 
instance  as  a  misuse  of  the  power.  This 
court  has  held  many  times  that  it  will  not 
take  original  Jurisdiction  except  where  ques- 
tions publld  Juris  are  involved,  and  where 
•extraordinary  and  pre-emptory  reasons  exist. 

We  do  not  regard  the  questions  Involved 
:a8  publlcl  Juris,  and  it  is  certain  that  the 
■extraortlinarj-  and  peremptoi^y  reason  for  Is- 
■snlng  the  writ  is  not  disclosed  by  the  record. 
Although  the  Tool  Case,  ,'{.">  Colo.  22.5.  86  Pac. 
'2i4,  0  L.  R.  A  (N.  S.)  822,  Is  without  prec- 
•edent,  and  is  not  based  uimhi  any  recognlz- 
■ed  rule  of  e(iuity  Jurisprudence,  it  Is  never- 
theless, until  reversed  the  law  of  this  state. 
That  case  declares  that  It  is  within  the  pow- 
der of  a  court  of  equity  to  suix^rvise  elections 
by  Injunction.  As  the  Constitution  clothes 
the  district  court  with  original  jurisdiction 
■of  all  causes  of  law  and  equity,  when  this 
court  liolds  that  it  alone  has  tlie  power  of 
supenMsing  elections.  It  arrogates  to  Itself 
an  exduslvcness  expressly  disavowed  in 
many  of  its  opinions,  and  assumes  a  superi- 
ority denied  it  by  the  Constitution. 


Ex  parte  AVISXER. 

•(Supreme  Court  of  Montana.     Dec.  10,  1907.) 

Statutes  —  Construction  of  Statutes 
Adopted  from  Otiieb  State— "Individual 
Bankebs." 

Pen.  Code,  tit.  13,  c.  11  (headed  "Fraudu- 
lent Insolvencies  by  Coiporntions.  and  Other 
Frauds  in  Their  Managenient").  S  9Sti  (beaded 
'■Rccriving  Deposits  in  Insiolvent  Hanks''),  de- 
<'larcs  guilty  of  a  felony  every  officer  or  agent 


of  a  bank,  and  evei7  "individnal  banker,"  tel- 
ler, or  clerk  of  an  individual  banker,  who  re- 
ceives deposits,  knowing  that  such  bank  or  as- 
sociation or  banker  is  insolvent.  Held,  that 
though  the  only  kind  of  bankers  authorized  by 
the  laws  of  the  state  are  those  connected  with 
incorporated  banks,  and  those  known  as  private 
bankers,  yet,  before  the  adoption  of  such  stat- 
ute, a  similar  statute  having  existed  in  New 
York,  in  which  state  the  term  ''Individual  Bank- 
er" was  first  employed,  and  the  courts  of  that 
state  having  construed  it,  as  so  used,  to  mean 
one  other  than  a  private  banker,  the  statute 
will  be  presumed  to  have  been  adopted  from  that 
state,  with  that  construction,  and  so  not  to 
mean,  or  authorize  the  conviction  of,  a  private 
banker. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  §  307. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3500.] 

Application  by  G.  S.  E.  Wlsner  for  writ  of 
habeas  corpus.   Complainant  discharged. 

W.  B.  Rodger  and  J.  H.  Duffy,  for  appli- 
cant. Albert  J.  Galen,  Atty.  Gen.,  and  E.  M. 
Hall,  Asst.  Atty.  Gen.,  for  resi>oudent. 

SMITH,  J.  Chapter  11,  tit.  13,  Penal  Code 
of  this  state,  bears  the  following  chapter 
heading,  so  called:  "Fraudulent  Insolvencies 
by  Corporations,  and  Other  Frauds  in  Tbelr 
Management."  Section  986  of  that  chapter 
reads  as  follows:  "Every  officer,  agent,  tel- 
ler or  clerk  of  any  bank,  and  every  Individu- 
al banker,  teller  or  clerk  of  any  Individual 
banker,  who  receives  an.v  deposits,  knowing 
that  such  bank  or  association  or  banker  is 
insolvent,  is  guilty  of  a  felony."  The  sec- 
tion heading,  so  called,  referring  to  section 
980,  Is:  "Receiving  Deix>sit8  in  Insolvent 
Banks.''  The  county  attorney  of  Deer  Lodge 
county  filed  in  the  district  court  of  that  coun- 
ty an  Information  against  the  above-named 
complainant.  G.  S.  E.  Wlsner,  basing  said  ac- 
cusation upon  section  986,  Just  quoted.  The 
information  in  its  charging  part  reads  thus: 
"G.  S.  E.  Wlsner,  the  defendant  above 
named,  is  accused  by  .Tohn  H.  Tolan,  county 
attorney  of  Deer  Lodge  county,  state  of 
Montana,  by  this  Information,  of  the  crime  of 
receiving  deiioslts,  knowing  Individual  bank- 
er to  be  Insolvent,  a  felony,  committed  as 
follows:  That  the  said  G.  S.  E.  "Wlsner,  on 
or  about  the  3d  day  of  August,  1906,  at  the 
county  of  Deer  Lodge,  state  of  Montana,  did 
then  and  there  unlawfully,  willfully  and  fe- 
loniously receive  and  accept  the  sum  of  four 
hundred  (S-400)  dollars,  as  a  cash  deposit 
from  Walter  Re.vnolds,  the  said  cash  de- 
posits being  then  and  there  lawful  money  of 
the  United  States  and  the  property  of  the 
said  Walter  Reynolds;  the  said  cash  de- 
posits mentioned  aforesaid  being  then  and 
there  received  and  accepted  by  the  said  de- 
fendant for  and  on  behalf  of  one  M.  J.  Fits 
Patrick,  and  the  said  M.  J.  Fltz  Patrick, 
being  then  and  there  an  individual  banker, 
and  the  said  defendant  being  then  and  there 
clerk  and  agent  of  the  said  M.  J.  Fltz  Patrick, 
the  said  defendant  as  clerk  and  agent  of  the 
said  M.  J.  Fltz  Patrick  receiving  and  ac- 
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ceptlng  the  deposits  mentioned  aforesaid, 
then  and  tbere  knowing  that  the  said  M.  J. 
Fltz  Patrick  was  then  and  there  Insolvent, 
and  the  said  M.  J.  Fltz  Patrick  being  then 
and  there  Insolvent  contrary  to  the  form, 
force,  and  effect  of  the  statute  In  such  case 
made  and  provided  and  against  the  peace 
and  dignity  of  the  state  of  Montana."  The 
defendant  was  convicted  and  sentenced  to 
the  penitentiary.  The  sentence  was  stayed, 
however,  pending  an  appeal  to  this  court, 
by  the  trial  court  signing  a  certificate  of 
probable  cause  for  the  appeal,  and  defend- 
ant Is  now  In  the  custody  of  the  sherlflT  of 
Deer  Lodge  cotinty.  He  has  filed  his  peti- 
tion for  a  writ  of  habeas  corpus,  allc^ng 
that  he  Is  restrained  of  his  liberty  by  the 
sheriff.  Illegally,  for  the  reason  that  the  Judg- 
ment of  his  conviction  Is  null  and  void,  be- 
cause the  district  court  "had  no  jurisdiction 
of  the  pretended  offense  attempted  to  be 
charged  In  the  information,  and  said  Infor- 
mation charges  an  offense  unknown  to  the 
laws  of  the  state  of  Montana." 

It  Is  argued  by  complainant's  counsel  that 
the  only  kind  of  banks  known  to,  and  au- 
thorized by,  the  laws  of  this  state,  are 
banks  incorporated  under  the  laws  of  the 
state  and  private  banks,  and  that  the  only 
kind  of  bankers  known  to,  and  authorized  by, 
the  laws  of  the  state,  are  those  connected 
with  Incorporated  banks  and  those  known  as 
private  bankers;  that  "Individual  bankers" 
were  at  the  time  It  is  alleged  this  offense 
was  committed,  and  are  now,  wholly  un- 
known to,  and  unauthorized  by,  the  laws  of 
this  state,  and  could  not  and  did  not  exist 
In  the  state;  that  the  term  "individual  bank- 
er" does  not  mean  private  banker.  Both 
California  and  Idaho  have  statutes  almost 
Identical  with  ours,  but  they  have  never  been 
construed  by  the  courts  of  those  states.  The 
term  "individual  banker"  appears  to  have 
been  first  employed  In  the  state  of  New  York 
as  far  back  as  the  year  1840.  at  least.  Laws 
New  York,  1840,  p.  306,  c.  363.  In  the  case 
of  the  People  v.  Doty,  80  N.  Y.  225,  decided 
In  1880,  the  court  held  that  the  term  "In- 
dividual banker,"  as  used  In  the  provisions 
of  an  act  of  the  New  York  Legislature,  pass- 
ed in  1875.  relating  to  savings  banks,  which 
declared  It  "not  to  be  lawful  for  any  bank, 
banking  assoclntlon,  or  individual  banker  to 
advertise  or  put  forth  a  sign  as  a  savings 
bank,"  applied  only  to  one  who  had  availed 
himself  of  the  banking  statutes  of  the  state 
and  had  become  empowered  to  do  banking 
thereunder,  and  did  not  apply  to  a  private 
banker  who  exercised  In  his  business  no  more 
than  the  rights  and  privileges  common  to  all. 
In  the  case  of  Perkins  v.  Smith.  116  N.  Y. 
441,  23  N.  E.  21.  decided  In  188.^.  the  same 
court  said:  "Since  the  passage  of  chapter 
363.  p.  306,  Laws  1840.  the  term  'individual 
banker'  has  been  frequently  used  In  our 
statutes  and  reports  and  has  acquired  a  def- 
inite meaning.  It  denotes  a  person  who, 
having  complied  with  the  statutory  require- 


ments, has  received  authority  from  the  bank- 
ing department  to  engage  In  the  business  of 
banking,  subject  to  its  inspection,  supervi- 
sion, and  to  the  burdens  Imposed.  Private 
bankers  are  i)ersons  or  firms  engaged  In 
banking  without  having  any  special  privileges 
or  authority  from  the  state."  In  the  case  of 
Hall  v.  Baker,  CO  App.  Dlv.  131,  72  N.  Y. 
Supp.  965,  the  court  said:  "The  distinction 
between  an  Individual  banker  and  a  private 
banker  is  well  known  and  rec-ognlzed  In  all 
our  statutes  and  by  the  decisions  of  the 
court" 

The  "Individual  Iwnker,"  in  his  capacity 
as  such,  was  a  creature  of  the  New  York 
statute.  He  enjoyed  certain  privileges,  as. 
for  Instance,  the  right  to  issue  circulating 
notes  under  certain  conditions;  and  he  was 
subject  to  restrictions,  as,  among  others,  that 
he  wtis  compelled  to  make  reports  to  the  con- 
troller, by  whom  his  books,  papers,  and  ac- 
counts were  subject  to  examination,  and  he 
was  obliged  to  have  a  fixed  place  of  business 
In  some  certain  city  or  town.  So  well  defined 
had  the  term  "Individual  banker"  become  in 
the  legal  phraseology  In  the  state  of  New 
York  that  the  Legislature  of  that  state,  in 
1892,  three  years  before  the  adoption  of  our 
Codes,  passed  a  law  embodying  the  definition 
in  the  following  words:  "The  term,  'Individ- 
ual banker,'  when  so  used,  means  a  person 
who  has  compiled  with  the  requirements  of 
law  and  is  authorized  by  the  banking  depart- 
ment to  engage  In  the  business  of  hanking 
and  Is  subject  to  the  supervision  of  the  sui)- 
erintendent  of  banks  and  the  banking  law." 
And  In  1902  the  Penal  Code  of  that  state 
was  amended  so  as  to  make  It  a  misdemeanor 
for  any  ofllcer,  agent,  teller,  or  clerk  of  any 
bank,  banking  association,  or  savings  bank, 
or  any  individual  Iwinker  or  agent,  or  any 
private  banker  or  agent,  to  receive  deposits 
knowing  the  bank,  association,  or  banker  to 
be  Insolvent.  Parker's  New  York  Criminal 
&  Penal  Code,  Annotated  1906,  p.  238,  S  601. 
It  appears,  therefore,  that  the  term  "indi- 
vidual banker"  had  a  well-defined  legal  and 
technical  meaning,  both  by  judicial  construc- 
tion and  statutory  enactment  in  the  sister 
state  of  New  York,  at  the  time  our  socti(Hi 
986,  Pen.  Co<le,  supra,  wna  adopted;  that  the 
term  "private  banker"  also  had  a  popular 
meaning  and  a  definite  legal  meaning  otlier 
than  that  given  to  the  term  "Individual  bank- 
er." But  our  laws  do  not  provide  f<*  any 
such  legal  entity  as  an  Individual  banker: 
whereas,  It  is  a  matter  of  common  knowledge 
that  we  have  private  bankers  and  private 
banking  copartnerships  in  this  state,  and  did 
have  prior  to  the  adoption  of  the  Codes  in 
1805.  It  Is  therefore  contended  by  the  Attor- 
ney Oeneral  that  the  I^eglslature  In  adopting 
our  Codes.  §  986,  could  not  have  Intended  to 
include  therein  a  person  unknown  to  our 
law,  to  wit,  an  "Individual  banker"  as  known 
in  New  York,  but  must  have  used  the  words 
In  their  popular  sense,  as  meaning  one  ner- 
son  banking  alone,  or  a  private  banker,  uiils. 
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however,  is  not  an  unanswerable  argument 
In  passing,  it  may  be  remarked  tliat  such  an 
interi>retation  of  the  section  would  exclude 
from  the  operation  thereof  an  association  of 
private  baulcers  doing  business  as  copartners, 
because  such  persons  would  not  be  engaged 
as  imlividunls,  and,  further,  that  the  chapter 
in  terms  Includes  joint-stocli  associations, 
which  latter  were  not  provided  for,  In  the 
Codes,  at  the  time  of  their  adoption.  Mon- 
tana Is  a  comparatively  young  state,  and  we 
know  that  many  of  our  statutes  and  Code 
provisions  were  taljen  from  the  laws  of  oth- 
er commonwealths.  Indeed,  the  effort  was 
made  to  incorporate  in  our  laws,  so  far  as 
Io<-nl  conditions  made  it  advisable,  ail  of  the 
l>e8t  regulations  relating  to  modern  forms  of 
goverument,  as  found  in  the  statutes  of  the 
different  states  of  the  Union.  It  is  not  a 
violent  or  unreasonable  presumption  that  the 
Ivegislatnre,  in  adopting  the  Codes,  Intended 
to  provide,  so  far  as  possible,  laws  that 
should  lie  comprehensive  In  terms  and  not 
necessary  of  amendment  in  order  to  meet 
succeeding  changes  of  condition  as  the  state 
developed,  and  the  provisions  of  particular 
statutes  thereafter  to  be  enacted.  Courts 
have  heretofore  acted  upon  this  presumption. 
In  the  case  of  Rltchey  v.  People,  22  Colo. 
2")!,  43  Pac.  1026,  the  court  said:  "The 
strongest  argument  against  this  conclusion 
arises  from  the  fact  that  in  this  state  we 
have  never  had  corporal  pimishment  in  the 
sei'se  in  which  it  Is  herein  defined,  but  this 
.irfciunent  loses  much  of  its  force  when  we 
remember  that  many  of  our  statutes  were 
tiilveu  from  states  where  the  great  body  of 
the  law  is  essentially  different"  And  the 
court  held  that  the  term  "coriwral  punish- 
ment" in  a  statute  meant  punishment  upon 
the  body,  such  as  whipping,  rather  than  pun- 
ishment of  the  body,  such  as  imprisonment 
despite  the  fact  that  there  was  no  law  of  the 
fit.'xte  providing  for  punishment  upon  the  body 
In  any  case.  But  In  this  discussion  we  are, 
at  most  dealing  only  with  presumptions  in 
order  to  arrive  at  the  legislative  intent,  and 
we  are  of  opinion  that  the  Intent  may  best 
l>p  ascertained  by  reference  to  other  provi- 
sions of  the  chapter  in  which  section  9SC  is 
found. 

After  an  inspection  of  tlie  report  of  the 
Code  Commission,  submitted  to  the  I^episia- 
ture  with  the  draft  of  the  Codes  of  18.%,  we 
are  unable  to  say  conclusively  that  our  law 
was  taljeu  from  the  statute  of  New  Yorlt. 
The  same  law,  substantially,  is  upon  the  stat- 
ute booiiS  of  California,  where  neither  the 
Legislature  nor  the  courts  have  ever  defined 
the  term  "individual  banker."  We  are,  then, 
to  judge,  if  we  can,  whether  our  I^eglsiature 
intended  to  adopt  the  interpretation  placed 
upon  the  words  in  New  York.  In  the  first 
I)lace,  we  find  that  the  chapter  number  of  the 
New  York  stattite  is  the  same  as  our  own, 
diapter  11;  the  chapter  headings  are  the 
same,  "Fraudulent  Insolvencies  by  Coriwra- 
tlons  and  Other  Frauds  In  Their  Manage- 


ment" The  section  headings,  or  reference* 
to  the  sections  following,  are  in  some  Instan- 
ces ideatical,  as,  for  instance,  section  591 
(New  York),  "Fraudulent  Issue  of  Stock, 
Scrip,"  etc.,  is  the  same  «8  our  section  9S1: 
and  section  heading  691  (New  York)  Is  the 
same  as  our  section  heading  984.  These 
headings  are  significant  In  the  case  of  Har- 
desty  T.  Largey  liomber  Co.,  34  Mont  151. 
86  Pac.  29,  this  court  said:  "We  are  unable 
to  determine  whether  (these)  Code  provisions 
were  taken  from  the  Code  of  California  or 
from  the  Code  of  one  of  the  Dakotas.  ♦  •  •■ 
It  Ifl  worthy  of  note,  in  passing,  that  the 
arrangement  of  the  respective  Codes  ot  all 
these  states  is  precisely  the  same.  •  •  • 
This  division  of  the  Code  into  divisions,  parts, 
titles,  chapters,  articles,  and  sections  is  one 
of  the  instrumentalities  by  which  the  Code 
may  be  construed,  and  the  particular  title 
of  each  of  these  subdivisions,  which  was  ar- 
ranged In  the  bill  and  adopted  aa  a  pert  of 
the  Code  itself,  may  be  referred  to  and  con- 
sidered in  determining  the  meaning  of  each 
subdivision.  It  is  an  elementary  principle 
of  statutory  construction  that  all  sections 
upon  the  same  subject-matter  are  to  be  taken 
as  one  law  and  construed  together."  In 
People  T.  MoUneux,  53  Barb.  15,  the  Supreme 
Court  of  New  York  said:  "The  inscription 
to  chapter  5  is  not  in  any  sense  a  title  to  a 
statute.  It  forms  a  part  of  the  body  of  the 
act  quite  as  much  as  the  section  cited,  and 
It  w^as  inserted  for  the  purpose  of  controlling 
and  limiting  the  scope  and  application  of  the 
general  words  used  in  the  chapter."  See. 
also,  Barnes  v.  Jones.  51  Cal.  303;  Sharon  t. 
Sharon,  75  Cal.  1,  10  Pac.  345.  "These  head- 
notes  are  a  portion  of  the  statute,  and  may 
be  examined  for  the  purpose  of  determining 
the  i>articular  intent  of  the  L?gislature  with 
regard  to  the  chapters  in  which  they  are 
placed."  Keyes  v.  Cyrus,  100  Cal.  322,  34 
Pac.  722,  38  Am.  St  Rep.  296. 

Examining,  then,  these  so-called  headnotes 
or  chapter  headings,  as  we  may  and  should 
do.  we  find  that  chapter  11  by  its  heading 
refers  solely  to  the  management  of  corpora- 
tions, and  a  reading  of  all  of  the  sections  o< 
this  chapter  (excluding  for  the  moment  sec- 
tion 08(i)  discloses  the  fact  that  all  of  the 
sections  refer  to  the  management  of  cor- 
porations. Joint-stock  associations,  and  rail- 
road companies.  In  the  case  of  State  v. 
Kelsey,  89  Mo.  623,  1  S.  W.  838,  it  was  held 
that  under  the  Missouri  statute  declarinff 
that  "if  any  president  director,  manager, 
cashier  or  other  officer  of  any  banking  insti- 
tutiou  shall  receive  a  deposit  after  he  has 
knowledge  that  the  bank  is  Insolvent  he 
shall  be  guilty  of  larceny,"  the  words  "bank- 
ing institution"  meant  an  incorporated  bank. 
Section  900  of  our  Penal  Code  refers  to 
"every  oflicer,  agent  or  stockholder  of  any 
railroad  company."  The  Supreme  Court  ot 
Missouri,  lu  the  case  last  cited,  said:  "Can 
It  be  pretended  that  any  other  than  an  incor- 
porated railroad  company  was  intended  by 
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the  Bse  0*  the  words  'any  ralhroad  company'? 
We  think  not"  See,  also,  State  v.  Reld,  125 
Mo.  43.  28  8.  W.  172 ;  Daly  Bank  &  Trust  Co. 
T.  Great  FaUs  St  Ry.  Co.,  32  Mont  298,  80 
Pac.  252.  In  the  case  of  Way  v.  Butter- 
worth,  108  Mass.  509,  it  was  held  that  the 
office  of  a  private  banker  was  not  a  bank 
within  the  terms  of  a  note  made  payable  at 
"any  bank  In  Boston."  We  conclude,  there- 
fore, that  chapter  11  was  Intended  to,  and 
does,  refer  only  to  frauds  In  the  management 
of  corporations  and  joint-stock  companies. 
These  latter  have  many  characteristics  of  a 
corporation,  and  it  has  been  said  that  it  may 
not  be  improper  to  call  such  an  association  a 
quasi  corporation.    23  Cyc.  467. 

When  we  reflect  that  In  the  state  of  New 
York  these  so-called  "individual  bankers,"  so 
far  as  the  conduct  of  their  business  was  con- 
cerned, were  subject  to  many  of  the  same 
restrictions  as  those  placed  upon  banking  cor- 
porations, we  discover  the  reason  for  includ- 
ing such  persons  in  the  penal  statute  of  that 
state.  Indeed,  It  was  there  held  at  one  time 
that  an  "individual  banker"  was  a  corpora- 
tion sole.  Bank  of  Havana  v.  Wickham,  16 
How.  Prac.  07.  We  have  found  that  the 
phrase  "individual  banker"  had  a  well-de- 
fined, technical,  and  legal  meaning  in  the 
state  of  New  York  at  the  time  of  the  adop- 
tion of  our  Codes,  and  that  it  did  not  have 
the  popular  meaning  conveyed  by  the  term 
"private  banker."  Paragraph  16,  I  7,  Penal 
Code,  reads  as  follows:  "Words  and  phrases 
must  be  construed  according  to  the  context 
and  the  approved  usage  of  the  language,  but 
technical  words  and  phrases,  and  such  oth- 
ers as  may  have  acquired  a  peculiar  and  ap- 
propriate meaning  in  law,  must  be  con- 
strued according  to  such  peculiar  and  appro- 
priate meaning."  In  the  case  of  Perkins  v. 
Smith,  supra,  the  court  used  this  language: 
"Words  having  a  precise  and  well-settled 
meaning  in  the  Jurisprudence  of  a  country 
are  to  t>e  understood  in  the  same  sense  when 
used  In  statutes,  unless  a  different  meaning 
is  unmistakably  intended."  The  Supreme 
Court  of  Alabama,  in  Bragg  v.  State,  134 
Ala.  im,  32  South.  767,  58  L.  E.  A.  925, 
Quotes  with  approval  this  language  from  End- 
lich's  work  on  the  Interpretation  of  Stat- 
utes, p.  94:  "The  words  of  a  statute  are 
to  be  understood  in  the  sense  in  which  they 
best  harmonize  with  the  subject  of  the  en- 
actment, and  the  object  which  the  Legisla- 
ture has  in  view.  Their  meaning  is  found 
not  so  much  in  a  strictly  grammatical  or 
etymological  propriety  of  language,  nor  even 
In  Its  popular  use,  as  in  the  subject  or  in  the 
occasion  on  which  they  are  used,  and  the  ob- 
ject to  be  attained.  That  is,  in  the  construc- 
tion of  a  statute,  •  »  •  words  are  to  be 
understood  not  according  to  their  mere  ordi- 
nary general  meanings,  but  according  to  their 
ordinary  meaning  as  applied  to  the  subject- 
matter  with  regard  to  which  they  are  used. 
•  •  •  But  the  rule  giving  to  a  word  its 
technical  meaning  holds  equally  good  In  the 
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construction  of  statutes  dealing  with  other 
subjects  as  to  which  words  and  phrases  used 
In  a  statute  have  acquired  such  a  meaning, 
whether  it  be  a  legal,  technical  meaning  or 
not ;  i.  e.,  whether  it  l)e  a  technical  meaning 
which  the  word  or  phrase  has  acquired  in 
the  law,  or  a  technical  meaning  which  it 
has  acquired  in  any  other  science,  art  or 
business,  if  the  enactment  relate  to  any  of 
these,  the  technical  meaning  the  word  has  in 
the  law,  in  any  other  science,  in  any  art  or 
in  any  business,  is  to  be  given  it,  according 
as  one  or  the  other  is  the  subject  of  the  en- 
actment." The  Supreme  Court  of  Colorado, 
in  Re  Internal  Improvement  Fund,  24  Colo. 
247,  48  Pac.  808,  said:  "The  Enabling  Act 
does  not  specify  what  kind  of  Improvements 
shall  be  considered  internal  improvements; 
hence  we  must  consider  the  sense  In  which 
these  words  are  used  In  American  legisla- 
tion. Therefore,  if  they  have  by  common  leg- 
Islatlve  usage  and  judicial  construction  ac- 
quired a  fixed  historical  meaning,  such  mean- 
ing must  control,  rather  than  the  etymolog- 
ical definition  of  the  words  themselves." 
See,  also,  2  Lewis'  Sutherland  on  Statu- 
tory Construction,  §  398.  In  United  States 
V.  Jones,  20  Fed.  Cas.  633,  the  court  said: 
"If  a  statute  of  the  United  States  uses  a 
technical  term,  which  is  known,  and  its 
meaning  fully  ascertained  by  the  common 
or  civil  law,  from  one  or  the  other  of  which 
it  is  obviously  borrowed,  no  doubt  can  exist 
that  it  is  necessary  to  refer  to  the  source 
from  which  it  is  taken  for  Its  precise  mean- 
ing." 

Again,  as  we  find  the  same  statute,  with 
the  exception  of  the  designation  of  the  de- 
gree of  the  ofFense,  In  the  state  of  New  York 
prior  to  Its  adoption  here,  it  may  be  presum- 
ed that  we  adopted  it  from  that  state,  to- 
gether with  the  construction  placed  upon  It 
by  the  courts  of  that  state.  The  Supreme 
Court  of  the  United  States,  In  Coulam  v. 
DouU,  133  U.  S.  216,  10  Sup.  Ct  253,  33  L. 
Ed.  596,  referring  to  a  statute  first  adopted 
in  Massachusetts,  then  in  California,  and 
later  In  Utah,  said  this :  "The  rule  ordinari- 
ly followed  in  construing  statutes  is  to  adopt 
the  construction  of  the  courts  of  the  country 
by  whose  Legislature  the  statute  was  orig- 
inally adopted."  As  to  the  second  proposi- 
tion above  stated,  we  have  abundant  author- 
ity in  the  decisions  of  our  own  court  See 
Nelson  v.  Great  Nortliern  Ry.  Co.,  28  Mont. 
297,  72  Pac.  642;  McQueeney  v.  Toomey,  36 
Jlont.  — ,  02  Pac.  561. 

For  the  reasons,  then,  that  the  term  "in- 
dividual banker"  was  used  in  a  statute  of 
New  York,  and  as  so  used  had  been  interpret- 
ed by  the  courts  of  that  state  as  meaning 
one  other  than  a  private  banker,  prior  to  the 
adoption  of  our  Codes,  that  the  term  had 
acquired  a  fixed  and  definite  meaning  in  the 
law  other  than  its  etymological  definition 
prior  to  that  time,  that  in  Its  use  in  our  Pe- 
nal Code  it  is  found  in  a  chapter  devoted  en- 
tirely to  acts  and  omissions  of  officers  and 
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agents  of  corporations  and  qnasl  corpora- 
tions, that  we  have  no  sucb  person  In  tliis 
state  as  an  "individual  banker,"  we  are  of 
opinion  tliat  the  term  as  used  in  section  986 
does  not  mean  "private  banker,"  and  that 
tbe  defendant  was  conricted  of  an  ofFense 
unknown  to  our  laws.  Had  we  any  reason- 
able doubt  as  to  the  correctness  of  the  fore- 
going conclusions.  It  would  be  our  duty  to  re- 
solve tbe  same  in  favor  of  tbe  innocence  of 
the  defendant  on  this  particular  charge.  Cook 
V.  State,  26  Ind.  App.  278,  59  N.  E.  489; 
The  Enterprise.  8  Fed.  Cas.  732.  See  State  v. 
Cudahy  I'acking  Co.,  33  Mont  190,  82  Pac. 
833,  114  Am.  St  Rep.  804,  as  to  bow  penal 
statutes  must  be  construed.  As  was  done 
in  New  York,  It  will  be  necessary  for  our 
Legislature  to  amend  section  086,  if  it  Is  de- 
sired to  include  within  Its  provisions  the  pri- 
vate banker.  It  was  well  said  In  People  v. 
Doty,  supra:  "The  lawmaker  needs  to  take 
one  step  further  to  lay  bold  of  such  a  wrong- 
doer. The  courts  cannot  stretch  a  penal  stat- 
ute by  construction  so  as  to  ensnare  him." 

It  follows  that  the  Judgment  of  conviction 
complained  of  is  void,  and  that  complainant 
must  be  discharged  from  custody  thereunder, 
and  it  is  80  ordered.   ' 

BRANTLX,  C.  J.,  and  IIOLLOWAY,  J., 
concur. 


FLEMING  V.  LOCKWOOD. 
(Supreme  Court  of  Montana.     Dec.  28,   1907., 

1.  Watebs — Seepage  fbou  Ikrioation  Ditch 
—Liability  fob  Injuby. 

The  owner  of  an  irrigation  ditch,  seepagr 
of  water  from  which,  not  intentionally  caused 
injures  the  property  of  another,  is  liable  foi 
the  injury  only  in  case  of  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  ^A'ate^s  and  Water  Courses,  §§  233-236. 1 

2.  Appeal  —  Habmless    Ebbob  —  Deobee    o/ 
Pboof. 

Error  of  an  instruction,  in  putting  on  plain- 
tiff too  high  a  degree  of  proof,  is  harmless,  bin 
right  of  recovery  depending  on  negligence,  of 
which  there  was  no  proof,  he  taking  the  posi- 
tion that  defendant  was  an  insurer. 

[Ed.  Note. — For  cases  in  ixiint.  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  Si  4219-4228.] 

Appeal  from  District  Court,  Powell  Coun- 
ty ;  Geo.  B.  Wluston,  Judge. 

Action  by  Johanna  Fleming,  executrix  of 
John  Fleming,  deceased,  against  W.  S.  Lock- 
wood.  Judgment  for  defendant  Plaintiff  ap- 
lieals.    Affirmed. 

Rodgcrs  &  Rodgers  and  W.  H.  Trippet.  for 
appellant  Schamlkow  &  Paul  and  Walsh  & 
Nolan,  for  respondent 


HOLLOWAY,  J.  This  action  was  com- 
menced in  the  district  court  of  Powell  coun- 
ty by  Johanna  Fleming,  guardian  of  John 
Fleming,  an  Incompetent  person,  to  recover 
damages  from  W.  S.  Ixwkwood,  and  to  se 
rare  an  Injunction  restraining  tbe  defendant 


from  maintaining  and  oi>eratlng  a   certain 
Irrigating  ditcb. 

In  Bubetance,  the  complaint  charges  that 
tbe  ditch  was  constructed  over  Fleming's 
land,  wrongfully  and  without  his  consoit: 
that  It  was  so  carelessly  and  negligently  con- 
structed and  managed  by  Lockwood  ttiat  tbe 
water  running  therein  seeped  through  the 
bottom  and  north  side  of  the  ditch  to  and 
upon  meadow  land  belonging  to  Fleming,  and 
lying  north  of  the  line  of  the  ditch ;  and  that 
sucb  seepage  water  arose  and  came  out  on 
the  said  meadow  land  and  overflowed  it  made 
it  wet  and  marshy,  and  destroyed  tbe  bay 
growing  on  said  land,  and  rendered  the  land 
worthless,  to  plaintiff's  damage  in  the  sum  of 
$12,500.  The  second  cause  of  action  recites 
the  same  facts,  and  further  alleges  that  tbe 
defendant  threatens  to  continue  to  use  and 
maintain  tbe  ditch  as  set  forth,  to  tbe  Irrep- 
arable injury  of  the  plaintiff  and  John  Flem- 
ing. The  answer  denies  any  wrongful  entry 
upon  tbe  land  of  Fleming,  and  alleges  that 
the  ditcb  was  constructed  through  Fleming's 
land  with  bis  consent,  and  otherwise  prac- 
tically amounts  to  a  general  denial  of  the 
allegation  of  the  complaint  Before  tbe  case 
was  finally  disposed  of  in  the  district  court, 
Fleming  died,  and  Johanna  Fleming,  as  ex- 
ecutrix of  bis  last  will,  was  substituted  as 
plaintiff. 

Ui>on  tbe  trial,  plaintiff  offered  testimony 
tending  to  show  tbe  extent  of  the  damage  to 
the  meadow  laud,  and  that  tbe  same  was 
caused  by  water  seeping  from  the  defendant's 
ditch,  and  rested.  The  evidence  offered  by 
the  defendant  tended  to  show  that  tbe  injury 
to  plaintifTs  land  resulted  from  water  es- 
caping from  a  certain  slough  on  plaintiff's 
laud,  with  which  defendant  had  nothing  whut- 
ever  to  do.  Defendant  also  offered  some  tes- 
timony tending  to  show  that  his  ditch  was 
constructed  and  maintained  in  a  good,  work- 
manlike manner,  and  that  there  was  in  fact 
no  seepage  from  It  The  plaintiff  asked  the 
court  to  instruct  the  Jury  to  the  effect  that 
if  plaintiff's  lands  were  injured  by  seepage 
waters  escaping  from  defendant's  ditcb,  then 
tbe  verdict  should  be  for  the  plaintiff,  with- 
out regard  to  the  question  of  negligence  on 
the  part  of  tbe  defendant  in  the  construc- 
tion or  operation  of  the  ditch.  This  request 
was  refused,  and.  In  lieu  of  U,  the  court  in- 
structed tbe  Jury  that  the  defendant  was 
bound  to  exercise  ordinary  care  in  the  con- 
struction and  maintenance  of  the  ditch,  and. 
If  he  exercised  such  degree  of  care,  "then  he 
would  not  be  responsible  for  the  damage  com- 
plained of,  through  the  seepage  of  water  from 
bis  ditcb,  if  you  find  from  tbe  evidence  there 
was  any  such  seepage."  A  general  verdict 
was  returned  in  favor  of  tbe  defendant,  and 
a  Judgment  entered  thereon.  From  an  order 
denying  plaintiff  a  new  trial,  this  appeal  is 
prosecuted. 

Tbe  plaintifTs  theory  of  tbe  case  is  Illus- 
trated by  the  Instruction  which  the  court  was 
requested  to  give,  as  above  set  forth.    The  de- 
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fendant's  theory  is  UlUBtrated  by  the  instruc' 
tion  given  by  tbe  court  In  lieu  of  that  asked 
by  tbe  plaintiff.  Tbese  different  theories  of 
the  respective  parties  present  tbe  principal 
question  for  solution,  and,  singularly  enough, 
each  of  them  is  relying  upon  tbe  former  de- 
<;isioD8  of  this  court  to  support  his  conten- 
tion. Tbe  plaintiff  relies  upon  ITitzpatrick  v. 
Moutgomer}-,  20  Mont.  181,  50  Pac.  410,  Ua 
Am.  St.  Itep.  622,  and  Lincoln  t.  Rodgera. 
1  Mont.  217,  and  Nelson  v.  O'Neal,  1  Mont 
284,  cited  iu  the  Fitzpatrick  Case;  while  re- 
spondent relies  upon  Hopkins  v.  Butte  &  M. 
Com.  Co.,  13  Mont.  223,  33  Pac.  817,  40  Am. 
St.  Rep.  438,  and  upon  King  v.  Miles  City 
Irr.  D.  Co..  16  Mont  463,  41  Pac.  431,  50  Am. 
St.  Rep.  506.  If  appellant's  theory  is  correct, 
and  tbe  question  of  negligence  does  not  en- 
ter into  a  case  of  this  character,  then  every 
ditch  owner  is  an  insurer  of  his  ditch  against 
damage  therefrom  to  bis  neighbor,  unless  such 
damage  is  occasioned  by  an  act  of  God  or 
inevitable  accident ;  and  her  counsel  coufldeut- 
ly  rely  upon  the  Fitzpatrick  Case  above  to 
support  this  contention. 

The  Fitzpatrick  Case  was  decided  by  this 
court  in  1807,  tbe  Hopkins  Case  In  18.03,  and 
the  King  Case  in  1805.  In  submitting  tbe 
Fitzpatrick  Case  to  this  court,  attention  was 
directed  particularly  to  the  Hopkins  and 
King  Cases,  but,  though  Chief  Justice  Pember- 
ton  wrote  tbe  opinion  In  the  Hopkins  Case, 
and  also  in  tbe  Fitzpatrick  Case,  no  mention 
is  made  of  either  of  these  two  earlier  cases 
in  the  opinion  in  the  Fitzpatrick  Case;  so  that 
we  most  assume  tbat  tbe  court  did  not  in- 
tend to  overrule  either,  or  both,  of  Its  former 
decisions,  but,  on  the  contrary,  differentiated 
the  cases.  In  Fitzpatrick  v.  Montgomery  it 
appears  that  Montgomery,  a  subsequent  ap- 
propriator  of  tbe  waters  of  Buffalo  creek,  so 
conducted  his  placer  mining  operations  alxjve 
Fitzpatrlck's  land  that  tailings  and  other  d^ 
bris  were  carried  down  tbat  creek  and  deposit- 
ed upon  Fitzpatrlck's  land,  rendering  It  unfit 
for  agricultural  purposes,  and  that  such  de- 
posit of  tailings  and  other  debris  in  the  creek, 
which  flowed  through  Fitzpatrlck's  land,  caus- 
ed the  creek  to  cut  a  new  and  different  chan- 
nel through  bis  land.  Fitzpatrick  wna  tbe 
prior  appropriator  of  tbe  waters  of  the  same 
creek.  'The  decision  of  this  court  appears  to 
have  been  rendered  upon  precedent,  rather 
than  upon  principle,  and  nearly  eveiy  case 
cited  In  the  opinion  relies  upon  and  applies 
the  principle  which  counsel  for  plaintiff 
sought  to  have  the  trial  court  in  this  case 
embody  in  tbe  offered  Instruction,  namely: 
■"That  every  one  must  so  use  bis  property 
as  not  to  Injure  that  of  bis  neighbor."  This 
principle  of  law  finds  expression  In  the  max- 
im "sic  utere  tuo  ut  alienum  non  inedaa," 
which  our  Civil  Code,  In  section  4605,  has 
translated  as  follows:  "One  must  so  use  his 
own  rights  as  not  to  infringe  upon  tbe  rights 
of  another."  It  the  courts  whose  decisions 
are  cited  and  relied  upon  In  the  Fltzpatrlcl: 
Case  entertained  the  idea  that  this  maxim  lo 


Bot  aiipUcable  to  negligence  cases,  they  were 
mistaken.  While  it  is  true  that  by  adopting 
a  Code  we  have  abolished  common-law  forms 
of  pleading,  this  al)oiition  does  not  in  any 
sense  change  tlie  fundamental  rules  of  sub- 
stantive law,  and  we  must  still  reaolve  ques- 
tions presented  in  our  litigation  with  refer- 
ence to  those  ancient  rules  of  law  which  had 
reason,  experience,  and  the  necessities  of  so- 
ciety for  their  foundation. 

At  the  common  law  the  Fitzpatrick  Case 
would  have  fallen  into  one  of  two  classes 
of  cases,  trespass,  or  trespass  on  the  case, 
the  first  of  which  might,  or  might  not,  in- 
volve a  question  of  negllg^tce,  depending  up- 
on the  particular  circumstances,  while  neg- 
ligence is  the  very  gist  of  the  latter.  Holmes 
on  Common  Law,  106.  Tbe  maxim  above 
was  repeatedly  applied  in  actions  of  trespass. 
It  was  likewise  applied  repeatedly  in  ac- 
tions of  trespass  on  tbe  case.  In  Gerke  v. 
California  Steam  Nav.  Co.,  9  Cal.  251,  70  Am. 
Dec.  650,  the  court  said:  "The  general  rule 
upon  this  subject  is  laid  down  with  great 
clearness  by  Co  wen  (Cow.  Tres.  384).  Speak- 
ing of  the  action  of  trespass  on  the  case, 
he  soya:  'It  lies  in  all  cases  of  negligence 
in  the  use  or  disposition  of  one's  property,  or 
in  clearing  or  Improving  it,  by  which  another 
is  injured;  and  the  true  question  In  such 
cases  la  whether  the  defendant  or  his  servant 
has  been  guilty  of  negligence.  For,  it  Is  a 
maxim  in  law  that  a  man  la  bound  so 
to  use  his  own  as  not  to  injure  that  which 
belongs  to  his  neighbor.' "  This  maxim  fur- 
nishes, In  a  general  sense,  the  rule  by  which 
every  member  of  society  possesses  and  enjoys 
his  property;  but  it  is  not  an  ironclad  rule, 
without  limitations.  If  applied  literally  in 
every  case,  it  would  largely  defeat  the  very 
purpose  of  its  existence;  for  in  many  in- 
stances it  would  deprive  individuals  of  the 
l^itimate  use  of  their  property,  and,  for  all 
practical  purposes,  destroy  it.  Hentz  v.  Long 
Island  R.  R.  Co.,  13  Barb.  640.  The  doctrine 
of  tbe  maxim  Is  not  inconsistent  with  the  rule 
of  law  that  a  man  may  use  his  own  property 
as  be  pleases,  for  all  purposes  for  which  it  is 
adaptable,  without  being  answerable  for  tbe 
conaequeuces,  if  he  is  not  an  active  agent  in 
designedly  causing  injury,  if  he  does  not 
create  a  nuisance,  or  if  be  exercises  due  care 
and  caution  to  prevent  such  injury,  Fisher 
V.  Clark.  41  Barb.  320. 

In  Gibson  v.  Puchta.  33  Cal.  310,  which  was 
an  action  to  restrain  the  defendant  from  run- 
ning water  ui)on  plaintiff's  mining  claim  and 
for  damages  caused  thereby,  the  court  said: 
"In  irrigating  his  land  tbe  defendant  is  sutH 
ject  to  the  maxim  'sic  utere  tuo  ut  alienum 
lion  Irrdas.*  An  action  cannot  be  maintained 
against  him  for  the  reasonable  exercise  of  bis 
right,  although  an  annoyance  or  injury  may 
thereby  be  occasioned  to  the  plaintiffs.  He 
Is  responsible  to  the  plaintiffs  only  for  the 
injuries  caused  by  his  negligence  and  unskill- 
fulness,  or  those  willfully  inflicted  in  the  ex- 
ercise of  bis  right  of  irrigating  his  land. 
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Broom,  Legal  Max.  274.  There  Is  no  pretense 
that  any  Injury  was  willfully  occasioned 
by  the  defendant,  and  there  is  no  finding  of 
negligence  or  unsklllfulnesB  on  the  part  of  the 
defendant  The  plaintiffe,  therefore,  are  not 
entitled  to  Judgment  on  the  findings."  Sec, 
also,  Panton  v.  Holland,  17  Johns.  (N.  Y.) 
92,  8  Am.  Dec  369;  Broom's  Legal  Maxims, 
275. 

Chief  Justice  Nelson,  In  Harvey  v.  Dunlop, 
Lalor's  Supp.  (N.  Y.)  193,  said:  "No  case  or 
principle  can  be  found,  or,  if  found,  can  be 
maintained,  subjecting  an  individual  to  lia- 
bility for  an  act  done  T^itbout  fault  on  his 
part."  Holmes'  Common  Law,  94.  Indeed, 
it  hag  been  said  that  this  maxim  Is  not  ap- 
plicable to  a  mere  omission  to  act,  but  rather 
to  an  affirmative  act  or  course  of  conduct,  in 
invasion  of  another's  right.  Anderson's  Law 
Dictionary,  107& 

The  ease  of  Stinson  v.  New  York  Central 
K.  E.  Co.,  32  N.  Y.  333,  88  Am.  Dec.  332,  was 
an  action  for  damages  for  the  death  of  one 
Stinson  by  the  wrongful  act  of  the  defend- 
ant railroad  company.  In  disposing  of  the 
case  the  New  York  court  said:  "And  the 
duty  the  company  owed  to  him  (Stinson)  in 
the  management  of  its  trains  was  the  ex- 
ercise of  that  ordinary  care  which  every  man 
owes  to  his  neighbor,  to  do  him  no  injury 
by  negligence  while  both  are  engaged  in  law- 
ful pursuits,  a  duty  which  begins  and  ends  in 
the  maxim  'sic  ntere  tuo  ut  allenum  non 
Isedas.'  "  Since  negligence  is  the  very  essence 
of  an  action  of  trespass  on  the  case,  and  neg- 
ligence was  held  not  to  enter  into  the  Fltz- 
patrlck  Case,  we  must  assume  that  the  case 
was  treated  as  an  action  of  trespass,  and  of 
that  character  of  such  an  action  which  is 
maintainable  without  reference  to  the  ques- 
tion of  negligence ;  In  other  words,  the  court 
must  have  held  that  Montgomery's  situation 
was  practically  the  same  that  it  would  have 
been  had  be  hauled  the  debris  In  carts  and 
deposited  it  upon  Fitzpatrick's  land,  in  which 
latter  event,  of  course,  the  degree  of  care 
which  he  exercised  would  have  been  of  no 
moment,  This,  at  least,  is  the  theory  of  most 
of  the  cases  cited  in  the  opinion  in  the  Fitz- 
patrick  Case;  and  while  it  is  a  matter  of 
doubt  whether  the  Fltzpatrick  Case  was  in 
fact  of  such  character,  it  was  evidently  treat- 
ed as  such,  for  upon  no  other  possible  theory 
can  it  be  sustained.  Familiar  Illustrations  of 
the  difference  between  an  action  in  trespass, 
where  negligence  need  not  be  alleged  or  prov- 
ed, and  an  action  in  trespass  on  the  case, 
which  must  be  maintained,  If  at  all,  upon  the 
theory  of  defendant's  negligence,  are  these: 
"If  A.  strikes  B.  with  a  log,  B.  may  maintain 
an  action  in  trespass,  and  the  question  of 
negligence  does  not  enter  into  the  case  at  all. 
But  If  A.  places  the  log  in  a  road,  and  B. 
comes  along  and  falls  over  it  and  injures 
himself,  he  may  maintain  an  action  on  the 
case  against  A.,  by  alleging  and  proving  A.'s 
negligence.  Dodson  v.  Mock,  20  N.  C.  282,  32 
Am.  Dec.  677.    So,  if  A.  opens  a  headgate  in 


bis  ditch  and  sends  water  down  upon  B.'8 
land  in  snch  quantity  as  to  cause  injnry,  B. 
could  maintain  an  action  in  trespass;  but  it 
A.'s  ditch  gives  way,  precipitating  the  water 
upon  B.'b  land,  B.'s  action  would  be  on  the 
case;  and  the  reason  for  the  rule  in  each 
of  these  classes  of  cases  is  apparent  An  ac- 
tion of  trespass  presumes  the  active  agency 
on  the  part  of  the  wrongdoer  in  causing  the 
injury,  or,  what  Is  the  same  thing,  the  doing 
of  the  act  wantonly  or  in  total  disregard 
of  the  other's  right ;  while  the  action  on  the 
case  assumes  that  the  injnry  Is  consequential, 
or  the  direct  injury  is  the  result  of  negligence 
or  nonfeasance.  In  other  words,  trespass 
implies  wantonness,  malice,  or  willfulness, 
while  trespass  on  the  case  implies  only  neg- 
ligence. But  whatever  doubt  may  arise  as  to 
the  character  of  the  action  applicable  to  the 
Fltzpatrick  Case,  there  is  no  doubt  or  un- 
certainty whatever  as  to  the  class  into  which 
the  case  now  under  consideration  falls.  Up- 
on the  facts  stated.  It  conld  only  be  maintain- 
ed as  an  action  of  trespass  on  the  case,  since 
there  Is  not  any  contention  that  Lockwood  In- 
tentionally caused  the  water  to  seep  from  his 
ditch.  If  in  fact  the  seepage  occurred  as 
plaintiff  contends,  it  must  have  been  the  re- 
sult of  negligence  on  Lockwood's  part,  either 
In  constructing  or  operating  the  ditch,  since 
it  is  not  contended  that  it  was  tbe  result  of  in- 
evitable accident  or  was  caused  by  an  act  of 
God ;  and  therefore  the  plaintiff  had  the  bur- 
den of  proof,  in  tbe  first  instance,  to  show 
negligence  on  tbe  part  of  tbe  defendant 
Greely  Irr.  Co.  v.  House,  14  Colo.  549,  24  Pat 
329;  Long  on  Irrigation,  {  68.  A  ditch  own- 
er is  not  an  insurer  of  bis  ditch  against  dam- 
ages which  may  result  from  Its  operation. 
Howell  V.  Big  Horn  Basin  C.  Co.,  14  Wyo. 
14,  81  Pac.  785,  1  L.  R.  A.  (N.  S.)  596. 

Hopkins  t.  Butte  &  M.  Com.  Co.,  abovev 
was  an  action  for  damages  caused  to  the 
plaintiff's  crops.  The  plaintiff  owned  land 
along  Deep  creek  in  Cascade  county.  Tlie 
defendant  used  that  creek  for  floating  logs 
down  to  its  mills  at  Great  Fails,  and  bad 
cut  and  placed  in  the  stream  above  plain- 
tiff's lands  large  quantities  of  logs,  to  be 
floated  down  to  its  mills.  The  logs  had  form- 
ed a  Jam  in  tbe  stream  so  as  to  obstruct 
the  natural  flow  of  the  water,  causing  a  large 
quantity  of  water  to  be  collected  above,  so 
that,  when  the  Jam  gave  way,  the  water, 
so  collected,  overflowed  the  banks  of  the 
creek,  submerging  plaintiff's  lands,  and  by 
depositing  dt>bris  thereon,  caused  damages 
to  his  crops,  fences,  etc.  This  court  said: 
"The  gist  of  this  action  Is  negligence;  and 
until  some  negligence  is  shown  there  cannot 
be  said  to  be  any  liability."  The  trial  court 
in  that  case  had  instructed  the  Jury  Just  as 
plaintiff  asked  the  court  to  do  in  this  In- 
stance, but  for  the  error  the  Judgment  was 
'■eversed,  and  the  cause  remanded  for  a  new 
triaL 

King  T.  Miles  Oity  Irr.  D.  Co.  was  an  ac- 
tion for  damages  caused  to  plaintiff's  land 
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by  a  break  In  defendant's  Irrigating  ditch. 
The  trial  conrt  Instructed  the  jury  as  fol- 
lows: "In  this  connection  the  court  further 
Instructs  the  Jury  that  It  is  Incumbent  xrp- 
on  the  defendant  company  to  construct  Its 
flnnies  and  ditches  In  such  a  reasonable  and 
l)rn<l"'it  manner  as  that  no  damage  shall  re- 
Bnlt  £o  the  person  whose  lands  are  crossed 
by  the  ditch."  This  court  on  appeal  said: 
"Tlie  instruction  was  clearly  erroneotis.  The 
c-ourt  undertook  to  lay  down  the  measure  of 
reasonable  and  prudent  conduct  on  the  part 
of  the  defendant.  The  court  did  not  Instruct 
that  the  care  by  the  defendant  should  be 
either  ordinary  or  extraordinary,  but,  on  the 
other  hand,  Instructed  the  jury  that  the  de- 
gree of  care  shonld  be  such  that  no  damage 
should  result.  The  defendant  was  thus  held, 
not  only  to  the  highest  and  most  extraordi- 
nary degree  of  care,  but  was  held  to  exer- 
cise such  care  that  the  plaintiff  would  not 
suffer  any  damage.  In  other  words,  the 
Instmction  made  the  defendant  absolutely 
an  Insurer  against  all  damages.  It  removed 
the  question  of  negligence  from  the  jury  al- 
together, and  practically  Instructed  them 
that,  if  the  damage  occurred,  the  defendant 
was  Iial)le,  without  regard  to  its  negligence." 
"A  person  may  lawfully  collect  water  by 
means  of  a  dam,  or  In  ditches,  canals,  cul- 
verts, or  pipes,  and  is  not  liable  in  such  a 
case  for  Injuries  caused  by  the  escape  of  the 
water,  in  the  absence  of  negligence  on  his 
own  part."  Gould  on  Watei-s,  8  298.  "The 
measure  of  the  care  which  the  ditch  owner 
Is  bound  to  use  Is  that  which  ordinarily  pru- 
dent men  exercise  under  like  circumstances 
when  the  risk  Is  their  own.  And  If  he  fails 
to  exercise  this  degree  of  care,  he  Is  liable 
for  injuries  which  the  water  causes  to  the 
adjoining  property  in  consequence  of  his  neg- 
ligence." Farnham  on  Watera  and  Water 
RightB,  i  (134. 

It  Is  not  necessary  for  us  to  consider  the 
quantum  of  proof  required  In  any  controversy 
of  this  character  to  make  out  plaintiff's 
prima  fade  case,  since  this  action  was  not 
tried  on  the  theory  of  negligence,  so  far  as 
the  plaintiff  Is  concerned.  In  our  opinion, 
the  trial  court  was  clearly  right  In  the  the- 
ory of  the  case  adopted,  and  was  likewise 
correct  in  refusing  to  give  the  instruction 
which  the  plaintiff  requested.  In  addition  to 
the  cases  considered  above,  see,  also,  Llson- 
bee  V.  Monroe  I.  Co.,  18  Utah.  343,  54  Pac. 
1009,  72  Am.  St.  Rep.  784;  t'hidester  v.  Con- 
solidated Ditch  Co.,  59  Cal.  107. 

2.  Error  is  predicated  upon  the  giving  of 
Instruction  No.  5,  which  is  as  follows:  "In 
this  case,  damages  are  claimed  by  plaintiff 
on  account  of  Injuries  done  to  his  land 
through  the  seepage  of  water  from  the  ditch 
of  the  defendant,  owing  to  its  negligent  and 
defective  constrtictlon  and  maintenance.  Be- 
fore you  can  find  for  the  plaintiff  in  this 
case,  the  fact  must  be  established  by  clear 
preponderance  of  the  evidence  that  the  ditch 
in  question  was  defectively  constructed  or 


negligently  maintained,  and  that  through 
such  defective  construction  or  negligent  main- 
taining the  seepage  occurred  from  which  It 
Is  claimed  the  Injury  resulted,  and  unless 
the  plaintiff  has  established  this  fact  by  a 
clear  preponderance  of  the  evidence,  your 
verdict  should  be  for  the  defendant."  That 
In  using  the  word  "clear"  before  the  word 
"preponderance"  the  district  court  attempt- 
ed to  impose  upon  the  plaintiff  a  greater  bur- 
den than  the  law  requires  is  established  by 
the  former  decisions  of  this  court.    Oehlert 

v.  Qulnn,  36  Mont  ,  90  Pac.   108,   and 

cases  cited.  But  while  this  instruction  is 
clearly  erroneous,  It  is  error  without  preju- 
dice. The  plaintiff  offered  no  evidence  of 
negligence,  and  did  not  rely  upon  negligence, 
but  took  the  position  that  the  defendant  was 
an  insurer  of  his  ditch.  That  theory  was 
incorrect.  The  plaintiff  failed  to  make  out 
a  case,  and  the  district  conrt  would  have 
been  justified  In  directing  a  verdict  for  the 
defendant;  so  that  it  is  entirely  immaterial 
what  Instructions  It  gave,  since  the  verdict 
returned  was   In  defendant's  favor. 

The  order  appealed  from  is  afiirmed. 

Affirmed. 

BRANTL.Y,  C.  J.,  and  SMITH,  J.,  concur. 


FERGUSON  V.  PARROTT. 

(Supreme  Court  of  Montana.     Dec.  23.  1007.) 

1.  Appeal  —  Review  —  Orders  uade  AtTGB 
Judgment— MoTio.N  to  Set  .Vsmie  .Ti-do- 
MENT  —  Proceedings  Anterior  to  Judo- 

MENT. 

Plaintiff  and  defendant  were  present  with 
their  witnesses  at  the  time  fixed  for  trinl,  plain- 
tiff's attorney  being  absent,  and  defendant  de- 
manded that  the  trial  proceed.  Plaintiff  nindi> 
no  formal  application  for  postponement,  but 
stated  merely  that  she  desired  one  until  she 
could  get  her  attorney,  but,  in  the  absence  of  a 
showing  by  affidavit,  the  court  refused  to  grant 
it.  Plaintiff  declined  to  offer  evidence,  and  de- 
fendant introdnced  his  witnesses.  A  verdict  was 
directed  for  defendant,  and  judgment  entered. 
Thereafter  plaintiflC  moved,  under  Code  Civ. 
Proc.  S  774,  to  set  aside  the  judgment  on  the 
ground  of  mistake,  surprise,  and  excu.sablo  neg- 
lect, and  from  an  order  denying  her  motion  ap- 
pealed. Held,  that  though  the  judgment  should 
have  been  set  aside  on  the  ground  that  the  cause 
should  have  been  dismissed  under  section  10(14 
for  want  of  prosecution,  yet  the  questions  ar- 
gued in  that  connection  were  not  reviewable, 
since  they  related  to  the  regularity  of  proeeed- 
ing.s  anterior  to  judgment,  and  their  propriety 
could  not  be  reviewed  except  on  appeal  from  the 
judgment  or  an  order  denying  a  new  trial. 

2.  Same. 

Where,  on  appeal  from  an  order  denying  a 
motion  under  Code  Civ.  Proc.  S  774,  autliorizing 
the  court  to  relieve  a  party  from  a  judgiii<!ut 
taken  again.<it  him  through  his  mistake,  surpriik', 
or  excusable  neglect,  there  is  no  reference  in 
the  brief  to  affidavits  ot  both  parties  on  the 
motion,  and  no  complaint  is  made  that  the  court 
abused  its  discretion  in  its  decision  on  them, 
reliance  being  exclusively  on  alleged  errors  com- 
mitted anterior  to  the  judgment,  t!ie  Supreme 
Court  must  conclude  that  counsel  was  satistiifi 
with   the   ruling   that   there   was   no   proof  of 
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mistake,    surprise,    or    ezcuBable    neglect,    and 
hence  chose  to  rely  on  the  errors  assigned  in 

the  brief. 

Appeal  from  District  Court,  De«r  Lodge 
County ;  W.  R.  C.  Stewart,  Judge. 

Malicious  prosecution  by  Arlington  Fergu- 
son against  George  Parrott  There  was  a 
Judgment  for  defendant,  and  from  an  order 
denying  a  motion  to  set  tbe  same  aside,  made 
under  Code  Civ.  Proc.  §  774,  on  the  ground 
of  mistake,  etc.,  plalntiil  appeals.    Affirmed. 

C.  M.  Parr,  for  appellant.  Trippet  & 
Stewart,  for  respondent 

BRAXTLT,  C.  J.  Action  for  damages  for 
malicious  prosecution.  The  Issues  having: 
been  made  up,  tbe  plaintiff  filed  with  tbe 
clerk  her  affidavit  alleging  that  she  could  not 
have  a  fair  and  Impartial  trial  before  the 
Honorable  George  B.  Winston,  the  resident 
and  presiding  judge,  by  reason  of  his  bias 
and  prejudice.  No  motion  was  made  to  change 
the  place  of  trial.  On  October  2d  an  order 
was  made  setting  the  cause  for  trial  on  Oc- 
tober 10th,  at  9:30  a.  m.  In  the  meantime, 
the  presiding  Judge  called  in  the  Honorable 
W.  R.  C.  Stewart,  of  the  9th  district,  to  as- 
sume Jurisdiction  and  preside  at  the  trial. 
At  the  appointed  hour  the  plaintiff  was  prea- 
ent  with  her  w^ituesses.  Her  attorney,  John 
A  Coleman,  Esq.,  was  absent.  The  defend- 
ant was  also  present  with  his  witnesses,  and 
demanded  that  the  trial  proceed,  notwith- 
standing the  absence  of  plaintiff's  attorney. 
So  far  as  the  record  shows,  the  plaintiff  made 
no  formal  application  to  the  court  for  a  post- 
ponement of  the  trial,  but  contented  herself 
by  stating  that  her  attorney  was  not  present 
and  that  she  desired  a  postponement  until 
she  could  secure  his  presence.  In  the  ab- 
sence of  some  Bhowing  by  affidavit  the  court 
refused  to  grant  the  postponement,  and  or- 
dered the  trial  to  proceed.  Thereupon  a  Ju- 
ry was  impaneled.  The  plaintiff  declined  to 
offer  any  evidence.  Tbe  defendant  having 
introduced  witnesses,  the  court  directed  a 
verdict  for  the  defendant,  and  judgment  was 
entered  accordingly.  On  February  15,  1907, 
tbe  plaintiff  moved  the  court  to  set  aside  the 
Judgment  on  the  ground  of  mistake,  surprise, 
and  excusable  neglect  The  appeal  Is  from 
the  order  denying  this  motion. 

The  certificate  of  the  Judge  attached  to  the 
bill  of  exceptions  Is  somewhat  Informal  and 
indefinite.  In  that  It  fails  to  state  specifically 
that  the  bill  "Is  allowed,"  as  provided  In  sec- 
tion 1155  of  the  Code  of  Civil  Procedure,  and, 
at  the  hearing,  objection  was  made  to  a  con- 
sideration of  It  on  that  ground.  We  shall 
not  notice  this  objection.  Assuming  that  the 
certificate  is  In  all  respects  In  substantial 
compliance  with  tbe  statute,  there  is  no  mer- 
it in  the  appeal. 

It  Is  argued  by  counsel  for  plaintiff  that 
the  Judgment  should  have  been  set  aside  <mi 


the  ground  that  Instead  of  dlsmiaBing  tbe 
cause  at  the  cort  of  the  plaintiff  for  want  of 
prosecution,  wMcb  should  have  been  done 
(Code  Civ.  Proc.  {  1004),  the  court  proceed- 
ed to  call  a  Jury,  to  hear  evidence  on  tbe  part 
of  defendant  to  direct  a  verdict  In  his  favor, 
and  to  render  a  Judgment  thereon,  thus  con- 
cluding the  case  on  the  merits.  Conceding 
that  the  course  pursued  by  the  court  in  the 
dleposItl<Mi  of  the  case  was  erroneous,  the 
questions  argued  In  this  connection  do  not 
properly  arise  on  this  appeal,  and  therefi.*  e 
may  not  be  determined.  All  of  them  relate 
to  the  regularity  of  the  proceedings  In  the 
case  anterior  to  the  Judgment,  and  their 
propriety  may  not  be  reviewed  except  on  ap- 
peal from  the  Judgment  or  an  order  denying 
a  new  trial. 

The  moti<xi  to  set  aside  the  Judgment  was 
made  under  section  774  of  the  Code  of  Civil 
Procedure,  and  was  addressed  to  the  discre- 
tion of  the  court,  upon  the  showing  made  in 
support  of  it  Plaintiff  filed  her  own  affida- 
vit setting  out  in  detail  facts  explanatory  oA 
the  absence  of  her  attorney,  and  tending  to 
show  that  she  was  not  at  fault  In  failing  to 
make  a  formal  application  for  a  postpone- 
ment in  order  to  secure  the  attendance  of  her 
attorney  or  procure  another.  The  defend- 
ant filed  counter  affidavits.  The  merits  of 
the  motion  depended  upon  the  showing  thus 
made.  The  result  was  a  special  order  after 
final  Judgment,  the  force  of  which  depended 
upon  the  circumstances  shown  at  the  time. 
Evidently  tbe  presiding  Judge  was  of  the 
opinion  that  the  motion  was  without  sub- 
stantial merit  However  this  may  have  been, 
there  is  no  reference  in  tbe  brief  of  counsel 
to  these  affidavits.  No  complaint  Is  made 
that  tbe  court  abused  its  discretion  In  any 
manner  in  its  decision  upon  them,  reliance 
in  this  court  being  exclusively  upon  the  al- 
leged errors  committed  anterior  to  the  Judg- 
ment Under  these  circnmstances  we  must 
conclude  that  counsel  was  satisfied  with  the 
action  of  the  court  In  the  use  of  its  discre- 
tionary power  in  determining  that  there  was 
no  proof  of  mistake,  surprise,  or  excusable 
neglect  and  hence  chose  to  rely  upon  the 
errors  of  law  assigned  and  discussed  in  the 
brief.  A  disposition  of  these  questions  would 
be  the  result  of  a  review  of  matters  entirely 
outside  of  tbe  record  before  us. 

Whether  the  result  of  tbe  court's  action 
was  a  Judgment  upon  the  merits  is  a  ques- 
tion upon  which  we  may  not  express  an  opin- 
ion, because  this  would  be  to  anticipate  and 
determine  a  controversy  which  may  arise  in 
another  suit  brought  upon  tbe  same  cause  (4 
action  involved  herein. 

For  the  reasons  stated,  tbe  order  must  bft 
affirmed. 

Affirmed. 

HOLLOW  AY  and  SMITH,  JJ.,  concur. 


Digitized  by 


Google 


Mont) 


OTOOLE  V.  COPBLAND. 


967 


O'TOOIiE  r.  COPELAND. 
(Supreme  Court  of  Montana.     Dec.  23,  1907.) 

1.  Ejectment  —  Pleading  —  Amendkent    of 
Answer. 

A  complaint  alleged  that  plaintift  bad  been 
the  owner,  for  a  long  time,  in  possession  and  en- 
titled to  possession  of  certain  premises,  and 
that  on  a  date  named  defendant,  without  plain- 
tifC's  consent,  entered  on  the  premises  and  had 
ever  since  detained  the  same ;  that  the  value  of 
the  rents  was  $30  a  month,  and  it  was  prayed 
that  plaintiff  be  adjudged  the  owner  and  entitled 
to  the  poHtiession,  and  have  judgment  for  $30 
a  month  for  each  month  since  that  date.  On 
objection  to  evidence,  in  that  the  complaint  did 
not  a  state  a  cause  of  action,  plaintiff  stated 
that  the  action  was  in  ejectment,  and  a^ked 
leave  to  amend,  and  the  complaint  was  amended 
so  as  to  allege  that  plaintiff  was  then,  and  for  a 
long  time  prior  to  a  date  given  bad  been,  the 
owner  and  entitled  to  possession  and  in  posses- 
sion up  to  that  date.  Counsel  for  defendant 
stated  that  he  had  interpreted  the  complaint  as 
for  unlawful  entry  and  detainer,  and  asked  leave 
to  amend  by  alleging  a  contract  of  sale  of  the 
premises  to  defendant  by  plaintiff  through  her 
agent,  entry  and  improvement  under  the  con- 
tract, and  refusal  by  plaintiff  to  perform,  which 
request  was  denied.  Held  that,  as  the  original 
complaint  stated  no  cause  of  action,  when  the 
complaint  was  so  amended  as  to  state  a  cause 
of  action,  defendant  should  have  been  allowed  to 
amend  her  answer. 

2.  Same— Admissibility  of  Evidence. 

A  complaint  alleged  that  plaintifE  was  then, 
and  for  a  long  time  prior  to  a  date  given  had 
been,  the  owner  and  entitled  to  the  pos-session 
and  in  possession  up  to  that  date  of  certain 
premises ;  that  on  that  date  defendant,  without 
plaiutiiTs  consent,  took  possession  of  the  prem- 
ises, and  had  ever  since  detained  the  same,  and 
that  the  value  of  the  rents  was  $30  a  month. 
The  answer  admitted  tiiat  plaintiff  was  the  own- 
er, but  denied  his  right  of  possession,  and  also 
that  defendant  entered  without  plaintiff's  con- 
sent, and  the  allegation  as  to  the  value  of  the 
rents.  Held,  that  it  was  error  to  exclude  evi- 
dence by  defendant  that  she  was  placed  in  pos- 
session by  plaintiff's  agent  under  a  contract  of 
sale  made  with  the  agent ;  the  same  bearing 
on  plaintiff's  right  to  damages  for  the  nsie  of  the 
property. 

Appeal  from  District  Court,  Silver  Bow 
County;    Geo.  M.  Bourqnin,  Judge. 

Ejectment  by  Mary  Ann  Evans  O'Toole 
njmlnst  Helen  S.  Copelnnd.  .Judgment  for 
plnlntlfT,  and  defendant  appeals.  Keversed 
awl  remanded. 

C.  M.  Parr,  for  appellant  John  J.  McHat- 
ton,  for  resiwudeut. 


SMITH,  J.  Aft  the  complaint  In  this  case 
was  originally  drawn,  It  contained  two  caus- 
es of  action,  the  material  portions  of  the 
first  of  which  read  as  follows: 

"(2)  That  plaintiff  Is  now,  and  for  a  long 
time  prior  to  the  26th  day  of  June,  1906,  was, 
the  owner,  In  possession,  and  entitled  to  the 
possession  of  the  following  described  prop, 
erty,  situate  in  Silver  Bow  county,  Mont.,  to 
wit:  Lot  numbered  4,  In  block  numbered  6, 
of  the  Ophlr  addition  to  the  city  of  Butte, 
according  to  the  plat  and  survey  thereof  now 
on  file  in  the  office  of  the  county  clerk  and  re- 
corder of  Sliver  Bow  county,  Mont.,  together 


with  the  buildings  and  Improvements  there- 
on." 

"(4)  That  the  defendant  on  or  about  the 
20th  day  of  June,  1906,  without  the  consent 
and  against  the  will  of  the  plaintiff,  entered 
into  and  took  possession  of  said  premises, 
and  the  whole  thereof,  and  has  ever  since 
detained,  and  now  detains,  the  possession  of 
the  same  from  this  plaintiff,  and  that  plain- 
tiff Is  entitled  to  the  Immediate  possession 
thereof,  and  that  she  has  heretofore  demand- 
ed the  same.  That  said  withholding  by  the 
defendant  Is  without  any  right  whatever. 

"(5)  That  the  value  of  the  rents  and  the 
use  and  occupation  of  said  premises  Is  the 
sum  of  thirty  ($30)  dollars  per  month,  and 
will  continue  to  be  said  sum  for  each  and 
every  month  that  the  defendant  withholds 
the  possession  thereof  from  the  plalntlfT; 
and  that,  by  reason  of  the  withholding  there- 
of, the  defendant  has  become  Indebted  to  the 
plaintiff,  for  the  value  of  the  use  and  occupa- 
tion and  of  the  rent  of  said  premises.  In  the 
sum  of  thirty  ($30)  dollars  per  month  for 
each  and  every  mouth  since  the  20th  day  of 
June,  1906,  no  part  of  which  has  been  paid, 
and  will  become  indebted  to  her  In  the  fur- 
ther sum  of  thirty  ($30)  dollars  per  mouth 
for  each  ond  every  month  hereafter  until  the 
rendition  of  Judgment  herein.  Wherefore 
plaintiff  prays  Judgment  that  she  be  adjudg- 
ed to  be  the  owner  and  entitled  to  the  pos- 
session of  said  premises,  and  that  slu»  have 
Judgment  against  the  defendant  for  the  sum 
of  thirty  (.$30)  dollars  per  month  for  each  and 
every  month,  commencing  with  the  2(>th  diiy 
of  June,  1906,  and  for  costs'  of  suit." 

The  defendant's  answer  admitted  that 
plaintiff  was,  at  the  time  of  filing  the  an- 
swer, and  for  a  long  time  prior  to  the  2(}th 
day  of  June,  1006,  had  been,  the  owner  of 
the  lot  in  question,  but  denied  that  "plaintiff 
for  a  long  time  prior  to  the  26th  day  of  June, 
1906,  was  in  possession  or  entitled  to  the  pos- 
session of  [said  lot]."  The  answer  also  de- 
nied every  allegation  of  paragrophs  4  and  5 
of  said  first  cause  of  action.  When  the 
cause  was  reached  for  trial,  defendant  mov- 
ed that  the  court  make  an  order  requiring 
plaintiff  to  elect  upon  which  cause  of  action 
she  would  stand,  and  plaintiff  voluntarily 
elected  to  abandon  her  second  cause  of  action 
and  stand  upon  the  first,  whereupon  defend- 
ant objected  to  the  Introduction  of  any  evi- 
dence by  the  plaintiff,  for  the  reason  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Tfce  following 
proceedings  then  took  place:  "The  Court: 
T>et  me  see  the  complaint.  Do  you  claim  this 
to  be  an  action  In  ejectment?  Mr.  McHat- 
ton:  Yes,  your  honor,  this  is  an  action  In 
ejectment.  And  I  want  to  say  that  in  the 
second  paragraph  there  Is  a  mistake,  which 
we  will  ask  the  court  for  permission  to  cor- 
rect The  complaint  should  have  read:  That 
the  plaintiff  Is  now,  and  for  a  long  time  prior 
to  the  26th  day  of  June.  1906,  was,  the  owner 
and  entitled  to  the  possession,  ond  In  posses- 
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slon  up  to  said  date.'  Mr.  Parr:  We  ob- 
ject to  the  ameDdment  desired,  and  state  that 
-we  are  here  to  meet  tbe  allegations  of  the 
-complaint  This  is  a  material  allegation  and 
should  be  made  under  oath.  The  Court:  It 
Is  very  apparent  a  mistalce,  and,  on  applica- 
tion of  the  plaintiff,  the  complaint  will  be  al- 
lowed to  be  amended  by  strllcing  out  the 
words —  Mr.  McHatton:  That  the  plain- 
tiff Is  now,  and  for  a  long  time  prior  to  the 
26th  day  of  June,  1906,  was,  the  owner,  after 
the  word  'owner'  strllce  out  'in  possession,'  and 
then,  after  the  word  'possession'  on  the  third 
line.  Insert  'and  in  possession  up  to  said 
date.'  " 

Thereupon  coimsel  for  the  defendant  said 
to  the  court  that,  as  be  had  interpreted  the 
complaint  prior  to  the  amendment,  the  plead- 
er had  attempted  to  state  a  cause  of  action 
for  unlawful  entry  and  detainer,  such  as 
would  preclude  the  defendant  from  pleading 
a  counterclaim  for  damages,  but,  as  the 
complaint  had  been  amended  so  as  to  state 
a  cause  of  action  In  ejectment,  he  asliecl 
leave  to  amend  his  answer;  and  he  tendered 
a  proposed  amended  answer,  reading  as  fol- 
lows: "The  defendant,  amending  her  answer 
by  leave  of  court,  alleges  as  for  a  counter- 
claim against  the  plaintiff:  (1)  That  at  all 
the  times  hereinafter  named  Mary  Ann 
Erans  O'Toole  was  the  legal  owner  of  lot 
four  (4),  in  block  six  (G),  of  the  Ophir  ad- 
dition to  the  city  of  Butte,  and  that  all  of 
the  said  times  A.  A.  Gagner  was  the  agent 
and  representative  of  the  said  Mary  Ann 
Evans  O'Toole.  (2)  That  on  or  about  the  1st 
day  of  January,  1900,  the  defendant  and 
plalntifi'  O'Toole,  through  her  agent,  Gag- 
ner, made  and  entered  into  a  contract  for 
a  valuable  consideration,  wherein  and  where- 
by said  plaintiff  O'Toole  promised  and  agreed 
to  sell  and  convey  to  defendant  free  from 
incumbrance  lot  four  (4),  in  block  si.x  (6),  of 
the  Ophir  addition  to  the  city  of  Butte,  and 
that  the  price  agreed  upon  for  said  lot  was 
eleven  hundred  ($1,100)  dollars,  and  defend- 
ant agreed  to  pay  to  the  plaintiff  O'Toole, 
through  her  said  agents,  the  sum  of  eleven 
hundred  ($1,100)  dollars,  and  that  on  or  about 
the  12tb  day  of  January,  1900,  defendant  paid 
to  the  said  agent  of  said  O'Toole  the  sum 
of  fifty  ($50)  dollars  as  a  part  of  the  pur- 
chase price  for  said  lot,  and  that  said  O'Toole 
accepted  said  sum  of  moucy  as  part  of  the 
purchase  price.  (3)  That  thereafter,  and  on 
the  3d  day  of  February,  lOUO,  defondnut  paid 
to  plaintiff  through  her  said  agents  the  fur- 
ther sum  of  two  hundred  and  fifty  ($'i"i<)) 
dollars,  as  part  of  the  purchase  price  for 
said  lot  (4)  That  on  or  about  the  1st  day 
of  June,  1906,  the  said  defendant  tendered 
the  balance  of  said  purchase  price,  to  wit, 
the  smn  of  eight  hundred  ($S0O)  dollars,  to 
said  plaintiff,  through  her  agcuts,  and  de- 
manded of  said  plaintiff,  through  her  said 
agcuts,  a  good  and  sufficient  deed  for  said 
property,  aud  that  said  proi)erty  be  trans- 
ferred free  from  incumbrance,  but  that  said 


plaintiff  refused  to  accept  said  sum  of  eight 
hundred  ($S0O)  dollars,  and  refused  to  trans- 
fer the  said  property  free  from  Incumbrance, 
and  refused  to  deliver  to  defendant  a  good 
and  ButBcient  deed  therefor.  (5)  That  de- 
fendant has  done  everything  on  her  part  nec- 
essary to  be  done  and  performed,  and  that 
at  the  time  of  entering  into  said  contract 
the  possession  of  said  property  was  given 
to  defendant  by  said  plaintiff's  agent  and 
that  she  entered  into  the  possession  thereof, 
and  caused  to  be  expended  in  improving  said 
property  the  sum  of  al>out  three  hundred  and 
fifty  ($350)  dollars.  (6)  That  said  defendant 
is  damaged  to  the  extent  of  three  hundred 
and  fifty  ($350)  dollars  by  reason  of  the  im- 
provements placed  upon  said  property.  (7) 
That  since  the  defendant  entered  into  the 
said  contract  for  the  conveyance  of  said  lot 
free  from  incumbrance  with  the  plaintiff 
that  the  said  property  has  increased  in  value 
in  the  sum  of  five  hundred  ($.500)  dollars. 
(S)  That  defendant  is  now  ready  and  will- 
ing, and  at  all  times  since  the  tender  of  said 
balance  of  purchase  price  of  $800  has  been 
ready  and  willing,  to  pay  to  said  plaintUF 
O'Toole  said  $t:;00,  and  will  at  all  times  hence- 
forth be  ready  and  willing  to  pay  said  bal- 
ance of  the  purchase  price  of  $800  upon  the 
delivery  of  said  deed.  Wherefore  defendaut 
prays  Judgment:  First.  That  a  decree  of  this 
court  be  entered  compelling  said  plaintiff 
O'Toole  to  transfer  to  this  defendant  the  said 
property,  to  wit,  lot  four  (4),  in  block  six 
(C),  of  the  Ophir  addition  to  the  city  of  Butte, 
free  from  incumbrance,  by  a  good  and  sufii- 
cient  deed,  upon  the  payment  by  defendant 
to  said  plaintiff  O'Toole  of  the  sum  of  $800, 
unless  the  said  plaintiff  make  the  said  trans- 
fer withhi  ten  (10)  days  after  the  entry  of 
said  decree,  and  the  payment  of  said  $800 
as  aforesaid,  that  the  clerk  of  this  court  be 
appointed  a  commissioner  thereof  to  make, 
execute,  and  deliver  to  plaintiff  a  good  and 
sufBcIeut  deed  for  said  property,  and  that  if 
the  said  property  cannot  be  transferred  free 
from  incumbrance  that  the  said  defendant 
have  and  recover  from  the  sale  plaintiff  the 
sum  of  three  himdred  ($300)  dollars,  paid  to 
tlie  said  plaintiff  by  said  defendant  as  iMirt 
of  the  purchase  price  of  said  property,  to- 
gether with  interest  thereon  at  the  rate  of 
eight  per  cent  (8  per  cent)  from  the  3d  day 
of  February,  190C,  and  for  the  further  sum 
of  three  hundred  aud  fifty  ($350)  dollars,  the 
money  expended  upon  said  property  for  the 
improvements  tliereon,  and  the  further  sum 
of  five  hundred  ($500)  dollars,  the  increase 
in  value  of  said  property  since  tiie  entering 
into  of  said  contract  between  the  defendant 
and  plaintiff,  with  interest  at  eight  per  cent 
{8  per  cent.)  from  the  date  o."  tender  of  $800 
upon  said  last  two  amounts.  And  for  such 
other  and  further  relief  as  to  the  court  may 
seem  meet  and  eijuituble,  together  with  de- 
fendant's costs."  The  court  denied  tho  re- 
quest and  the  defendant  saved  an  exception 
to  the  ruling.  Thereafter  the  plaiutiiL  in- 
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troduced  evidence  tendlug  to  show  that  de- 
fendant was  and  had  been  In  possession  of 
the  premises  sinee  June  26,  1900,  and  the 
rental  value  of  the  use  thereof,  by  the  month, 
for  the  period  of  her  occupancy.  The  de- 
fendant then  offered  to  show  by  witnesses 
that  she  was  placed  In  possession  of  the 
premises  by  plaintiff's  agent,  under  the  con- 
tract set  forth  In  the  proposed  amendment 
to  the  answer.  Defendant's  coimsel  stated 
at  the  time  that  he  offered  the  evidence  to 
show  that  there  was  no  unlawful  entry  or 
forcible  detention  of  the  property  by  defend- 
ant. The  court  said:  "This  not  being  an 
action  of  unlawful  entry  or  forcible  detainer, 
it  would  not  be  material  and  I  will  sustain 
the  objection." 

The  testimony  being  closed,  the  court  di- 
rected the  Jury  as  follows:  "You  are  instruct- 
ed to  return  a  verdict  herein  in  favor  of  the 
plaintiff  and  against  the  defendant,  finding 
that  the  plaintiff  is  now,  and  was  at  the  time 
of  the  commencement  of  this  action,  the 
owner  of  the  property  described  In  the  com- 
plaint, and  entitled  to  the  possession  there- 
of; and,  In  addition  thereto,  for  such  sum 
of  money  as  the  evidence  shows  was  the 
rental  value  of  the  premises  from  the  time 
the  defendant  entered  Into  possession  of  the 
same  up  to  the  present  time."  The  Jury  re- 
turned the  following  verdict:  "We,  the  Jury 
in  the  above-entitled  cause,  find  that  the 
plaintiff  is  now,  and  was  at  the  time  of  the 
commencement  of  this  action,  the  owner  and 
entitled  to  the  possession  of  the  premises  de- 
scribed In  the  complaint,  and  that  the  de- 
fendant entered  Into  and  took  possession 
thereof.  We  further  find  a  verdict  In  favor 
of  the  plaintiff  and  against  the  defendant 
for  the  sum  of  $177.35."  Judgment  was 
entered  upon  this  verdict,  and  from  that 
Judgment  and  an  order  refusing  a  new  trial 
the  defendant  has  appealed  to  this  court 

We  think  the  court  misinterpreted  the 
offer  of  proof  made  by  the  defendant.  As 
we  understand  the  language  of  her  counsel, 
he  used  the  words  "unlawful  entry"  and 
"forcible  detainer"  In  their  popular  sense, 
and  offered  the  evidence  as  bearing  on  the 
plaintiffs  right  to  recover  damages  for  the 
use  of  the  premises.  We  thinlt  it  makes  very 
little,  if  any,  difference,  whether  the  pleader 
attempted  to  state  a  cause  of  action  in  eject- 
ment or  forcible  entry  and  detainer  in  the 
original  complaint.  The  fact  is  that  be  stat- 
ed no  cause  of  action.  When  the  plaintiff 
so  amended  her  complaint  as  to  state  a  cause 
of  action,  we  are  of  opinion  that  the  trial 
court  should,  under  the  circumstances  dis- 
closed by  this  record,  have  allowed  the  de- 
fendant to  amend  her  answer.  We  think, 
also,  that  the  court  erred  In  refusing  to  al- 
low the  defendant  to  Introduce  the  testimony 
above  referred  to,  under  the  denials  of  her 
original  answer.  It  bore  upon  the  question 
of  the  plaintiff's  right  to  recover  damages 
for  the  use  of  the  property  by  the  defendant 

The  Judgment  and  order  appealed  from 


are  reversed,  and  the  cause  Is  remanded  for 
a  new  trial. 
Beversed  and  remanded. 

BRANTLY,  O.  J.,  and  HOLLOWAY,  J., 
concur. 


STATE  V.   MITTEN. 
(Supreme  Court  of  Montana.     Dec.  28,  1907.> 

1.  iNFOBiTATios— Duplicity. 

An  information  alleging  that  accnsed  for^ 
ed  a  note  set  oat  with  intent  to  defraud  the 
alleged  makers  thereof,  and  that  accused,  know- 
ing that  the  note  was  a  forgery,  pa.ssed  the 
same  as  true,  with  intent  to  defraud  the  alleged 
makers,  does  not  state  two  offenses  within  I'en. 
Code,  S  1834,  declaring  that  an  information 
must  be  direct  and  certain  as  regards  the  oC- 
fense  charged,  since  the  allegation  as  to  utter- 
ing the  forged  note,  standing  alone,  does  not 
state  an  offense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  f  417.1 

2.  FoROEBT  —  iNFOBMATion  —  Pleading     on 
Pkoof— Intent. 

On  a  trial  for  forgery  of  a  note,  evidence 
that  accused  passed  the  note  is  admissible  on 
the  question  of  his  intent,  without  an  allegation 
in  the  information  charging  him  with  passing 
the  note  with  intent  to  defraud. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  M  85-102.] 

3.  Sake— Evidence— ADMiseiBiLiTT. 

Where,  on  a  trial  of  forgery  of  a  note,  'a 
witness  testified  to  a  transaction  with  accused 
similar  to  that  had  by  accused  with  the  alleged 
makers  of  the  forged  note,  it  was  improper  to 
permit  the  witness  to  give  the  contents  of  m. 
letter  which  accused  exhibited  to  him,  purport- 
ing to  be  a  letter  of  recommendation  from  & 
public  official. 

4.  Same— Elements  of  Offense. 

The  procuring  of  the  execution  of  a  docu- 
ment by  misrepresentation  as  to  its  contents 
or  by  misstatement  of  facts,  is  not  forgery. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  B^orgery,  f  1.] 

5.  Same— Altering  Instbttment  as  Fobgert 
— Information. 

To  charge  for|;ery  by  altering  an  instru- 
ment, the  information  must  set  forth  the  par- 
ticulars in  which  the  instrument  was  altered, 
so  as  to  enable  the  court  to  determine  whether 
the  alteration  is  forgery,  within  Pen.  Code,  I 
840,  defining  forgery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  H  82-^.f 

6.  Same. 

To  constitute  forgery  by  altering  an  in- 
strument, it  is  essential  that  the  alteration  is 
material. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  S  21.] 

7.  Same— Evidence— SuFFiciENCT. 

One  charged  with  forgery  in  fraudolently 
making  an  instrument  cannot  be  convicted  on 
proof  that  he  altered  the  instrument 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  {§  117-121.] 

8.  Criminal  Law— Inbtbuctiorr— Applica- 
bility TO  Case. 

Where,  on  a  trial  of  forgery  of  a  note,  the 
alleged  makers  testified  that  the  signatures  to 
the  note  were  much  like  their  own  signatures, 
and  accused  testified  that  the  signatures  were 

genuine,  and  that  each  had  signed  it  after  it 
ad  been  filled  out  a  charge  that  to  constitute 
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forgery  it  was  euflScient  if  a  genuine  instrument 
■was  altered  so  that  it  was  not  the  instrument 
signed  was  reversible  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1980-1981.] 

9.  Same— Abstbact  Statements  op  Law. 

Instructions  should  not  be  given  which  do 
not  relate  to  the  issues  made,  though  they  are 
correct  as  abstract  statements  of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  8§  1980-1981.] 

Appeal  from  District  Court,  Gallatin  Coun- 
ty;   W.  R.  C.  Stewart,  Judge. 

J.  A.  Mitten  was  convicted  of  forgery,  and 
from  a  Judgment  of  conviction  and  an  order 
denying  a  new  trial,  he  appeals.  Reversed, 
and  remanded  for  a  new  trial. 

J.  L.  Staats,  for  appellant.  Albert  J.  Ga- 
len, Atty.  Gen.,  and  W.  H.  Poorman,  Asst. 
Atty.  Gen.,  for  the  State. 

HOLLOW  AY,  J.  J.  A.  Mitten  was  convict- 
ed of  the  crime  of  forgery,  and  appeals  from 
the  Judgment  and  an  order  denying  him  a 
new  trial. 

The  charging  part  of  the  information  Is  as 
follows: 

"J.  A.  Mitten  on  or  about  the  25th  day  of 
August,  A.  D.  190(1,  at  the  county  of  Galla- 
tin, state  of  Montana,  did.  then  and  there, 
falsely,  unlawfully  and  feloniously  make, 
forge  and  counterfeit  a  writing  on  paper  pur- 
porting to  be  a  promissory  note  and  writing 
obligatory  for  money,  of  the  tenor  following: 
"  'Bozeman,  Aug.  20th,  1906. 

"  'On  or  before  October  1st,  1906,  we  Joint- 
ly and  severally  promise  to  pay  to  the  Supe- 
rior School  Supply  Co.,  or  order,  sixty-one 
dollars,  for  value  received,  with  interest  at 
six  per  cent,  per  annum  from  date  until  paid, 
and  with  attorney's  fees  In  addition  to  oth- 
er costs  in  case  the  bolder  is  obliged  to  en- 
force payment  at  law. 

"  'Payal)le  at ■• 

"  '(Signed)  J.  H.  French. 

"  '(Signed)  J.  A.  Orr. 

"'(Signed)  M.  R.  Johnson. 

"  'P.  O.  Address,  Bozeman. 

'"$61.00    When  due  Oct  1,  06.     Number 


— "with  intent  then  and  there  to  injure, 
defrand,  cheat  and  to  damage  the  said  J. 
H.  French.  J.  A.  Orr,  M.  R.  Johnson  and 
others,  .ind  the  said  J.  A.  Mitten  then  and 
there  having  in  his  hands  and  possession 
the  said  forged  and  counterfeit  promissory 
note  and  writing  obligatory,  did  then  and 
there  well  knowing  the  said  promissory  note 
and  writing  obligatory  to  be  false,  forged 
and  counterfeit,  utter,  pass  and  publish  the 
same  as  true  and  genuine  with  intent  to  de- 
fraud, cheat  and  to  damage  the  said  J.  H. 
French.  J.  A.  Orr,  M.  R.  Johnson." 

The  defendant  Interposed  a  general  and 
special  demurrer,  which  was  overruled.  His 
counsel  Insists  that  the  information  states 
two  offenses:  (a)  The  false  making  of  the 
note;    and   (b)   the  passing  of  the  alleged 


forged  note.  While  we  think  that  all  that 
portion  of  the  Information  above  after  the 
word  "others"  had  better  been  omitted,  since 
It  adds  nothing  whatever  to  the  complete  of- 
fense charged,  still  such  latter  part,  standing 
alone,  does  not  state  an  offense,  and  there- 
fore the  information  Is  not  open  to  the  ol>- 
Jection  urged.  With  this  latter  portion  add- 
ed, however,  the  information  comes  danger- 
ously near  invading  the  provision  of  section 
1834  of  the  Penal  Code,  but  we  are  not  pre- 
pared to  say  that  it  is  fatally  defective.  22 
Cyc.  380,  381,  and  cases  cited.  The  evidence 
relating  to  the  passing;  of  the  Instrument 
would  have  been  admissible  upon  the  ques- 
tion of  the  defendant's  criminal  intent,  with- 
ont  the  allegations  above  criticised. 

A  witness,  Redfleld,  testified  to  a  transac- 
tion with  the  defendant  similar  to  that  bad 
by  the  defendant  with  French,  Orr,  and  John- 
son, and,  as  a  part  of  his  testimony,  he  was 
asked  to  give  the  contents  of  a  letter  which 
the  witness  said  the  defendant  exhibited  to 
him,  purporting  to  be  a  letter  of  recommenda- 
tion from  W.  E.  Harmon,  State  Superintend- 
ent of  Public  Instruction.  This  was  objected 
to,  but  the  objection  was  overruled.  If  the 
defendant  had  been  charged  with  obtaining 
money  under  false  pretenses  from  the  wit- 
ness Redfleld,  then  this  evidence  might  have 
been  very  material;  but  under  the  Informa- 
tion In  this  case,  we  think  the  objection 
should  have  been  sustained,  and  the  evidence 
excluded.  We  cannot  conceive  of  any  theory 
npon  which  it  was  admissible.  This,  evi- 
dently, liecarae  the  opinion  of  the  trial  court 
before  the  cause  was  ended,  for,  by  Instruc- 
tion No.  15,  this  evidence  was,  in  effect,  ex- 
cluded from  the  Jury's  consideration,  though 
not  done  so  in  express  terms.  That  instruc- 
tion correctly  states  the  law  as  follows: 
"While  there  can  be  no  forgery  without  a 
fraudulent  intent,  it  does  not  follow  that  ev- 
ery intent  to  defraud,  although  coupled  with 
a  written  Instrument,  is  forgery.  For  ex- 
ample, procuring  the  execution  of  a  docu- 
ment by  a  mlsrrpresentatl<m  as  to  its  con- 
tents, or  by  misstatement  of  facts.  Is  not 
forgery."  This  instruction  is  entirely  Incon- 
sistent with  the  Idea  that  the  so-called  Har- 
mon letter  was  material. 

But  the  principal  objections  urged  by  ap- 
pellant are  to  instructions  11,  12,  13,  and  14, 
given  by  the  court  These  instructions  are 
all  upon  the  same  subject.  Assuming,  as  the 
Attorney  General  contends,  that  the  objec- 
tions to  No.  11,  made  at  the  time  the  instruc- 
tions were  settled,  were  not  sufficiently  spe- 
cific, still  the  point  Is  saved  by  the  objections 
to  12,  13,  and  14.  A  reproduction  of  No.  13 
will  be  sufficient  to  Illustrate  the  appellant's 
contention:  "No.  13.  You  are  Instructed  that 
in  order  to  constitute  the  crime  of  forgery 
it  Is  not  necessary  that  the  signature  or  the 
signatures  to  any  instrument  in  writing  be 
false,  neither  Is  it  necessary  or  essential  that 
any  person  be  actually  injured  or  defraud- 
ed.   It  Is  sufficient,  If  a  genuine  Instrument 
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be  altered  8o  that  It  Is  not  the  Instrument 
signed  by  tbe  maker  or  makers,  and  if  socb 
alteration  be  a  material  one,  and  cbanged  In 
any  material  way  tbe  legal  effect  of  tbe  In- 
strument or  the  liability  of  tbe  parties  there- 
to; and  If  such  alteration  be  falsely,  fraudu- 
lently, or  feloniously  done.  It  Is  forgery,  not- 
withstanding tbe  fact  that  the  signature  or 
signatures  may  be  genuine." 

The  defendant  was  charged  with  having 
forged  the  promissory  note  set  out  In  tbe 
Information  above,  by  falsely  making  tbe 
same.  He  was  not  charged  with  having 
forged  the  note,  or  another  Instrument,  by 
altering  either.  In  order  to  charge  forgery 
by  altering  an  lostrument,  the  Information 
must  dearly  get  forth  the  particulars  In 
which  the  Instrument  was  altered.  19  Cyc 
1394;  State  v.  Knippa,  29  Tex.  293;  State  t. 
Fisher,  58  Mo.  256;  State  v.  Blebe,  27  Minn. 
815,  7  N.  W.  262;  Kahn  v.  Tbe  State.  58  Ind. 
168.  The  reason  for  this  rule  is  manifest. 
It  Is  not  every  alteration  of  one  of  the  In- 
struments mentioned  in  section  840  of  tbe 
Penal  Code  which  amounts  to  forgery.  "In 
order  that  an  alteration  may  constitute  for- 
gery, it  is  etsentlal  that  It  be  material."  19 
Cyc.  1375,  and  cases  dted;  BIttlnga  ▼.  State, 
66  Ind.  101;  State  v.  Bryant,  17  N.  H.  323. 
It  Is  therefore  necessary  that  the  Information 
shall  set  forth  the  particulars  In  which  tbe 
Instrument  Is  alleged  to  have  been  altered,  in 
order  that  the  trial  court  may  say,  as  a  mat- 
ter of  law,  whether  the  alteration  is  of  such 
a  character  as  to  constitute  the  crime  of 
forgery. 

Since  tbe  information  Is  entirely  Insuffl- 
dent  to  charge  forgery  by  alteration.  Instruc- 
tions 11,  12,  13,  and  14  are  upon  an  issue  not 
presented  by  tbe  Information  and  the  defend- 
ant's plea  of  not  guilty  A  person  cannot  be 
diarged  with  forgery  In  fraudulently  making 
an  instrument,  and  proved  guilty  by  showing 
that  be  altered  the  instrument 

Judge  Armstrong,  to  whom  the  note  was 
negotiated  by  the  defendant  was  satisfied 
■Omt  the  signatures  of  French  and  Johnson 
wwie  genuine.  He  did  not  know  anything 
about  Orr's  signature.  There  is  some  dispute 
in  tbe  testimony  as  to  whether  any  of  these 
parties  repudiated  the  note  or  questioned  its 
genuineness  until  some  time  in  December. 
Frencb,  Orr,  and  Johnson  each  testified  that 
be  did  not  sign  the  note,  but  did  sign  an 
order  for  certain  school  supplies.  With  re- 
spect to  the  signatures  to  the  note  they  said: 
French:  "The  signature  to  the  note  Is  very 
much  like  my  signature."  Orr:  "Tbe  signa- 
ture on  plaintiff's  Exhibit  No.  1  [the  note  in 
question]  Is  very  similar  to  mine."  Johnson: 
"The  signature  attached  to  plaintiff's  Exhibit 
No.  1  [the  note  in  question],  or  on  there,  fa- 
vors mine."  Tbe  defendant  testified  positive- 
ly that  the  signatures  to  the  note  are  tbe 
genuine  signatures  of  French,  Orr,  and  John- 
son, and  that  he  saw  each  sign  his  name  to 
the  note  after  tbe  same  had  been  filled  out 
am  It  appears  in  the  Information.    In  view  «C 


this  state  of  tbe  case,  it  would  appear  to  be 
a  reasonable  supposition  that  tbe  Jury  found 
tbe  defendant  guilty  of  detaching  the  note 
In  question  from  another  portion  of  tbe  page 
of  his  order  book,  a  case  which  instructions 
11,  12,  13,  and  14  presented  for  their  con- 
sideration, but  an  entirely  different  case 
from  the  one  presented  by  the  information 
and  the  defendant's  plea. 

It  is  elementary  that  instructions  ought  not 
to  be  given  which  do  not  relate  to  tbe  issues 
made,  even  though  they  are  correct  as  at>- 
stract  statements  of  rules  of  law. 

For  the  reasons  assigned,  the  judgment  and 
order  are  reversed,  and  the  cause  Is  remand- 
ed for  a  new  trial. 

Reversed  and  remanded. 

BRANTLY.  a  J.,  and  SMITH,  J.,  concur. 


(86  Mont.  325) 
KENNEDY  v.  GRAND  FRATERNITY. 
(Supreme  Court  of  Montana.     Dec.  16,  1907.) 

1.  iMSxmARCB  — MtrruAi,    BBnnn    CBitnn- 

CATES— CONTBACTS. 

A  benefit  certificate  issued  by  a  mutual  ben- 
efit society,  together  with  its  constitution  and 
by-laws  applicable  thereto,  constitute  the  con- 
tract of  insurance. 

[Ed.  Note.— For  eases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  f  1854.] 

2.  Sake— NONPATUKNT  or  Dues— FoBnciTiTBX. 

Under  tbe  constitution  of  a  mutual  benefit 
Bodet;  providing  that  if  a  member  shall  fall 
to  pay  his  monthly  dues  within  a  prescribed  time 
he  (ball  become  suspended  by  his  own  act  and 
his  certificate  shall  be  void,  tne  mere  failure  of 
a  meml>er  to  pay  his  dues  within  tbe  prescribed 
time  works  a  forfeiture  of  his  certificate. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insuraooe.  i  1895.] 

8.  Sahb. 

It  is  cemitetent  for  a  mutual  benefit  sodety 
and  a  member  to  contract  that  the  failure  to 
make  payment  of  dues  within  the  time  pr^ 
scribed  snail  work  a  forfeiture  without  notios 
to  or  demand  on  tbe  member. 
4.  Sahi. 

Wliere  a  oontraet  of  insurance  stipulatea 
Uiat  the  failure  of  tbe  assured  to  pay  monthly 
dues  within  the  time  prescribed  shall  result  in 
the  forfeiture  of  his  rights,  time  is,  as  a  ceneial 
rule,  of  the  essence,  and  a  failure  to  make  pay- 
ment at  the  appointed  time  works  an  absolute 
forfeiture. 

[Ei.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  28»  Insurance,  |  1903.] 

fi.  Sauk— Acnons— BnBDXR  or  Pboof. 

A  beneficiary,  who,  in  an  action  on  a  benefit 
certificate,  relies  on  performance  by  tbe  member 
of  a  condition  lubsequent  resulting  in  hia  rein- 
statement after  his  certificate  has  been  forfeited 
by  nonpayment  of  dues,  has  the  burden  of  prov- 
ing performance,  where  the  answer  denies  that 
the  member  was  reinstated. 

SEld.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  28,  Insurance,  U  2000,  2001.] 

6,  Same — Reinstatement  of  Member. 

Tlie  provisions  of  the  constitution  of  a  mu- 
tual benefit  society  that  any  momber  whose  cer- 
tificate shall  have  been  forfeited  by  nonpayment 
of  dues  may,  if  in  good  health,  be  reinstated 
by  presenting  an  application  to  the  collector  of 
the  local  lodge,  or  to  the  secretary,  accompanied 
by  the  amount  in  arrears,  together  with  a  fine, 
and  that  the  applicant  shaU  lumish  satisfactory 
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proof  of  good  health,  and  if  no  charges  are  i)end- 
mg  against  him,  and  the  application  be  approved 
by  the  secretary,  he  shall  become  reinstated, 
must  be  read  together,  and  provide  only  one 
method  for  the  reinstatement  of  a  delinquent 
member,  by  requiring  him  to  apply  for  rein- 
Btatement.  to  pay  the  dues  in  arrear,  and  to  fur- 
nish satisfactory  proof  of  good  heaith,  and  the 
approval  of  his  application  by  the  secretary  of 
the  society. 

[Ed.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  |§  1920-1923.] 

7.  Sasie— Evidence— SuFFiciENCT. 

A  bcnerieiary  in  an  action  on  a  mutual  ben- 
efit certificate,  relying  on  the  reinstatement  of 
the  member  after  his  suspension  for  nonpayment 
of  dues  by  a  compliance  with  the  constitution 
of  the  society  providing  for  reinstatement  on  the 
member  making  application  therefor,  paying  hi.s 
dues  in  arreai's,  furnishing  satisfactory  proof  of 
good  health,  and  the  approval  of  the  applica- 
tion by  the  secretary,  fails  to  show  the  member's 
reinstatement,  where  he  does  not  show  the  rea- 
son of  the  secretary's  refusal  to  approve  the 
application,  the  beneficiary  assuming  the  burden 
of  showing  that  the  evidence  of  the  good  health 
of  the  member  was  satisfactory  to  the  officer. 

8.  Same. 

Whore  a  dLscretion  is  vested  in  an  officer  of 
a  mutual  benefit  society  as  to  aj^roval  of  an 
application  for  reinstatement  of  a  member  after 
his  suspension  for  nonpayment  of  dues,  if  there 
is  any  doubt  in  the  mind  of  the  officer  having  to 
pass  on  the  sufficiency  of  the  evidence  of  the 
good  health  of  the  member,  then  the  officer  may 
exercise  his  judgment,  and  if  a  decision  is  reach- 
ed adverse  to  the  applicant  he  cannot  complain. 

9.  Same. 

The  constitution  of  a  mutual  benefit  society 
provided  for  the  reinstatement  of  a  member  sus- 
pended for  nonpayment  of  dues  by  his  applying 
therefor,  paying  the  dues  in  arrears,  and  furnish- 
ing satisfactory  proof  of  good  health,  and  the 
approval  of  the  application  by_  the  secretary. 
The  society  had  one  officer  designated  as  sec- 
retary. A  member  suspended  for  nonpayment  of 
dues  applied  to  the  collector  of  the  local  lodge 
for  reinstatement,  and  tendered  to  him  the  dues 
then  in  arrears  and  to  become  due.  The  dues 
were  retained  by  the  collector,  and  the  appli- 
cation was  forwarded  to  the  secretan',  who  re- 
fused to  reinstate  the  member.  Ileld,  that  the 
application  was  not  granted  "on  the.  theory  that 
the  collector  was  the  secretary  referred  to. 

10.  Same. 

Where  a  contract  of  life  insurance  stipn- 
■lates  that  on  default  of  a  member  in  payment 
of  dues  he  shall  be  liable  to  suspension,  affirma- 
tive action  on  fhe  part  of  the  society  to  termi- 
nate the  membership  is  contemplated  ;  but  where 
the  contract  provides  that  nonpayment  of  dues 
shall  ipso  facto  work  a  loss  of  memberchir),  af- 
firmative action  is  not  necessary  to  terminate 
the  membership. 

lEd.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §  1917.] 

11.  Same— Waiver. 

A  mutual  benefit  society.  Issuing  a  certifi- 
cate providing  that  on  nonpayment  of  dues  the 
member  shall  be  liable  to  susijcnsiou,  waives  its 
right  to  declare  a  forfeiture  of  the  certificate 
by  the  receipt  of  current  dues  from  a  delinquent 
member,  with  knowledge  of  his  delinquency. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §  1009.] 

12.  Same. 

The  doctrine  of  waiver,  whereby  a  mutual 
benefit  .society  waives  its  right  to  declare  a  for- 
feiture of  a  certificate,  re.sts  on  the  as.sumption 
that  by  reason  of  the  action  of  the  nociety  the 
member  has  been  misled  to  his  prejudice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  g  1007.] 


13.  Same. 

A  member  of  a  mutual  benefit  societv,  fs- 
Boing  a  certificate  subject  to  its  constitution, 
providing  that  a  member  suspended  for  nonpay- 
ment of  dues  might  be  reinstated  on  his  a,*- 
plication,  payment  of  dues  in  arrears,  and  fur- 
nishing to  the  society  satisfactory  proof  of  good 
health,  and  the  approval  of  the  application  by 
the  secretary  applied  for  reinstatement  after  sus- 
pension for  nonpayment  of  dues,  and  did  every- 
thing he  could  do,  including  furnishing  i  i  >£ 
of  good  health.  The  society  did  not  request  ad- 
ditional proof  of  good  health,  but  refused  to  ac- 
cept the  apiJication  for  rcinstatemcat.  There 
was  nothing  to  show  that  the  member  or  bene- 
ficiary was  misled  by  the  statements  of  any  of- 
ficer of  the  society.  Ucld,  that  the  society'  had 
not  waived  its  right  to  insist  that  there  was  no 
reinstatement  of  the  member. 
14  Estoppel— EsTOi'PEL  in  Pais. 

The  essence  of  estoppel  in  pals,  arising 
from  misrepresentation  or  concealment  of  ma- 
terial facts,  is  that  the  party  relying  on  the  es- 
toppel was  misled  to  his  prejudice,  by  reason  of 
the  silence  of  the  other  party,  when  in  equity 
and  good  conscience  he  ought  to  have  spoken,  or 
by  reason  of  the  affirmative  acts  or  conduct  of 
such  other  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  §§  218-234.] 

15.  INSUKANCE  —  Mutual   Benefit   Cebtifi- 
CATES— AcTio:«s. 

In  an  action  on  a  mutual  benefit  certificate, 
controlled  by  the  constitution  of  the  society, 
stipulating  that  a  member  suspended  for  non- 
payment of  dues  may  be  reinstated  on  his  ap- 
plication and  on  his  furnishing  proof  of  good 
health,  evidence  examined  and  held  to  show  that 
the  oflicer  of  the  society  refusing  the  application 
for  reinstatement  did  not  abuse  his  discretion  in 
refusing  it  on  the  ground  of  the  failure  of  the 
member  to  fnrn).sh  .satisfactory  proof  of  good 
health. 

16.  Sam:— Agents— AUTHoBiTV. 

Under  Civ.  Code,  §§  .^0;)l-3093,  declaring 
that  an  agent  has  such  authority  as  the  princi- 
pal actually  or  osti-nsibly  confers  on  him,  etc., 
the  collector  of  a  local  lodge  of  a  mutual  benefit 
society,  consisting  of  a  grand  lodge  and  subor- 
dinate local  lodges,  empowered  to  act  as  super- 
intendent of  the  society  in  the  state  in  the  insti- 
tution of  new  lodges,  etc.,  has  no  authority  to 
waive  the  delinquency  of  a  member  of  the  local 
lodge,  or  to  receive  current  dues  after  a  member 
has  ceased  to  be  a  member  of  the  society. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28.  Insurance,  i  1908.] 

17.  Same— SfspF.^siox  op  Member— Waiver. 
The  constitution  of  a  mutual  benefit  society 

provided  that  a  membi>r  suspended  for  noupay- 
nvent  of  dues  might  be  reiustuted  on  his  apply- 
ing therefor  to  the  collector  of  the  local  lodge, 
paying  the  dues  in  arrears,  and  furnishing  lo 
the  secretary  of  the  society  satisfactory  proof  of 
good  health,  and  the  approval  of  the  applicittion 
by  the  secretary.  A  suspended  member  teu<lered 
his  application  to  the  collector  of  his  local  lodge, 
together  with  the  dues  in  arrears,  and  to  be- 
come due,  which  the  collector  retained.  The  ap- 
plication was  forwarded  to  the  secietiiry  of  tht; 
society,  who  disapproved  of  it,  and  directed  the 
collector  to  return  the  dues  to  the  member. 
HM,  that  the  receipt  by  the  collector  of  tlie 
dues  did  not  operate  as  a  waiver  of  the  suspen- 
sion or  as  a  reinstatement  of  the  member. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28.  Insurance,  §  1!K)9.] 

18.  Same. 

Where  a  waiver  on  the  part  of  a  mutual 
benefit  so<-iety  is  relied  on  by  a  beneficiary  in  n 
mutual  benefit  certificate,  the  beneficiary"  must 
show  that  tlie_  society,  with  knowledge  of  the 
facta  occasioning  a  forfeiture,  dispensed  with 
the  observance  of  the  condition ;  and  whe^<^ 
waiver  is  relied  on  as  an  act  of  an  agent,  it  most 
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be  shown  that  the  agent  had  express  anthonty, 
or  that  his  acts  were,  with  knowledge  of  the 
larts,  ratified. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §§  1907-191C.] 

Ai)ix>nl  from  District  Court,  Silver  Bow 
Couuty;   Jeremiah  J.  Lynch,  Judge. 

Action  by  Mary  Kennedy  against  the  Grand 
Fraternity.  From  a  judgment  for  plaintiff, 
deleudant  appeals.  Reversed,  and  new  trial 
granted. 

This  is  an  action  to  recover  upon  a  poUcy 
of  life  insurance.  With  a  single  exertion,  it 
may  be  said  that  there  Is  not  any  dispute 
as  to  the  facts,  which,  as  disclosed  by  the 
pleadings  and  undisputed  testimony,  are: 
Prior  to  March,  1905,  Patrick  Kennedy  be- 
came a  member  of  the  Grand  Fraternity,  a 
fraternal  insurance  society  or  company,  or- 
ganized under  the  laws  of  Pennsylvania,  and 
with  the  head  offices  at  Philadelphia.  Fred- 
erick Gaston  was  president,  and  W.  B.  Gregg 
necretary  of  the  grand  lodge  or  body.  Stibor- 
dinate  lodges  or  societies  were  Instituted  In 
different  communities,  one  being  located  In 
Butte,  of  which  Kennedy  was  a  member. 
1Il)on  the  approval  of  his  application  for 
membership  there  was  Issued  to  Kennedy  a 
policy  of  life  Insurance,  denominated  "death 
benefit  certificate,"  for  $2,000,  payable  at  his 
death  to  Mary  Kennedy,  his  wife.  The  pre- 
mium on  this  policy  wa«  $5.60,  payable 
monthly.  This  policy  contained  a  provision 
that  If  the  Insured  "shall  fall  to  pay  the 
dues  as  requited,  •  •  •  this  certificate 
shall  be  null  and  void,"  and  also  referred  to 
the  constitution  and  by-laws  of  the  order, 
which  are  made  a  part  of  the  policy.  Among 
other  provisions  of  the  constitution  and  by- 
laws are  the  following:  "Any  frater  who 
fails  or  neglects  to  pay,  or  cause  to  be  paid, 
the  monthly  Ijeneficlal  dues  on  or  before  the 
last  secular  day  of  the  calendar  month,  as 
required,  shall  thereupon  become  suspended 
by  his  own  act,  and  his  benefit  certificate  or 
certificates  shall  be  absolutely  void.  »  •  » 
Any  beneficial  member  who  shall  fall  to  pay 
the  monthly  dues  on  or  before  the  last  sec- 
ular day  of  the  calendar  month,  as  required, 
shall  thereupon,  and  in  each  and  every  such 
case,  for  himself,  and  his  beneficiary  or  beue- 
ficlarlep,  forfeit  all  right  to  any  disability  or 
death  benefit  from  the  fraternity,  and  his 
benefit  certificate  or  certificates  shall  be  ab- 
solutely void.  *  »  •  Every  frater  shall 
cease  to  be  in  good  standing  by  failure  to 
l)ay  the  dues,  as  required,  and  in  every  such 
case  shall  thereupon  forfeit  all  privileges  au'd 
benefits  of  membership,  and  all  liability  of  the 
frater  to  the  fraternity,  and  ail  liability  of 
the  fraternity  to  the  said  frater,  or  any  bene- 
ficiary under  or  because  of  any  certificate  Is- 
sued for  or  on  account  of  his  beneficial  mem- 
bership shall  thereupon  end  and  be  forever 
determined."  Kennedy  failed  to  pay  any 
dues  for  the  month  of  April  or  the  month  of 
May,  1005.  On  June  29th  Kennedy  made 
application  for  reinstatement  in  the  order, 


tendering  with  the  written  application  all 
fees  then  due.  Including  the  dues  which 
would  be  required  for  the  month  of  June  In 
case  he  was  reinstated.  This  application  and 
these  dues  were  delivered  to  one  Hutchinson, 
the  collector  of  the  local  lodg^  in  Butte,  who 
retained  the  dues  and  forwarded  the  applica- 
tion to  the  secretary  of  the  grand  lodge  at 
Philadelphia.  On  June  24tb  the  secretary  of 
the  grand  lodge  disapproved  the  application 
for  reinstatement  On  June  30th  Patrick 
Kennedy  died,  and  on  the  same  day,  after  his 
death,  notice  of  the  action  of  the  grand 
lodge  was  given  to  the  beneficiary  by  Hutch- 
inson. Because  of  the  failure  of  the  com- 
pany to  pay  the  amount  of  the  policy,  or  any 
part  thereof,  this  action  was  commenced  by 
the  beneficiary  named  in  the  policy.  The 
plaintiff  recovered  Judgment  for  the  amount 
of  the  policy,  and  from  the  Judgment  and 
order  denying  It  a  new  trial  the  defendant 
appeals. 

Kirk,  Varnum  &  Kirk,  for  appellant. 
Peter  Breen,  Jesse  B.  Roote,  and  A.  O.  Mc- 
Danlel,  for  respondent. 

HOLLO  WAT,  J.  (after  stating  the  facts 
as  above).  The  complaint,  among  other 
things,  alleges:  "(6)  That  at  the  time  of 
his  said  death,  as  above  set  forth,  the  deceas- 
ed was  a  member  In  good  standing  of  the 
said  corporation  known  as  The  Grand  Fra- 
ternity, defendant  above  named."  This  is  de- 
nied In  the  answer. 

The  solution  of  this  controversy  depends 
upon  the  answer  to  the  question,  what  was 
the  effect  upon  Kennedy's  membership  of  his 
failure  to  pay  the  dues  for  April  and  May, 
1805?  The  policy  of  insurance,  together  with 
the  provisions  of  the  constitution  and  by- 
laws of  the  order  applicable,  constitute  the 
contract  between  the  parties.  25  Cyc.  744; 
3  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1080, 
1081 ;  O'Connor  v.  Grand  Lodge  A.  O.  U.  W., 
146  Cal.  484,  80  Pac.  688;  5  Current  Law, 
1028.  The  constitution  and  by-laws,  quoted 
above,  provide  that  If  the  assured,  denomi- 
nated "frater,"  shall  fall  to  pay  his  monthly 
dues  on  or  iMJfore  the  last  secular  day  of  the 
month  for  which  the  same  are  due  and  pay- 
able, he  shall  "thereupon  become  suspended 
by  his  own  act,  and  his  benefit  certificate  or 
certificates  shall  be  absolutely  void,"  and 
such  failure  shall  forfeit  all  right  of  the  in- 
sured, or  beneficiary,  to  any  death  benefit 
from  the  defendant  fraternity,  and  such  fail- 
ure to  pay  shall  forfeit  all  privileges  and 
benefits  of  membership  of  the  insured,  and 
upon  such  failure  to  pay,  all  liability  of  the 
defendant  fraternity  to  the  insured,  or  bene- 
ficiary, because  or  on  account  of  the  certifi- 
cate or  policy,  shall  "thereupon  end  and  be 
forever  determined."  These  provisions  seem 
too  plain  to  admit  of  construction  or  inter- 
pretation. The  mere  failure  of  Kennedy  to 
pay  his  dues  for  April  and  May,  Ipso  facto 
worked  a  forfeiture  of  his  membership  and 
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an  abrogation  of  the  contract  between  the 
parties.  That  It  1b  perfectly  competent  for 
the  parties  to  make  a  contract  of  this  char- 
acter, which  provides  that  the  failure  to 
make  payment  of  dues  within  the  time  al- 
lowed shall  work  a  forfeiture,  without  notice 
to  or  demand  upon  the  Insured,  Is  beyond 
coutroversy.  25  Cyc.  831,  and  cases  cited. 
It  Is  a  general  rule  of  the  law  of  life  insur- 
ance that  If  the  contract  of  Insurance  con- 
tains a  provision  like  the  one  in  controversy, 
by  which  It  Is  void  If  payment  of  the  dues 
or  premium  Is  not  made  at  an  appointed  time, 
then  time  Is  of  the  essence  of  the  contract, 
and  a  failure  to  make  payment  on  or  l)pfore 
the  appointed  time  works  an  absolute  for- 
feiture. 19  Encj-.  Law  (2d  Ed.)  44.  47,  and 
cases  cited;  Butler  v.  Grand  Lodge  A.  O. 
U.  W.,  146  Cal.  172.  70  Pac.  801 ;  2  Bacon 
on  Benefit  Societies  and  Life  Inmirance  (Sd 
Ed.)  $S  854,  385.  Under  the  terms  of  this 
contract,  then,  Kennedy  forfeited  his  mem- 
bership In  the  society  and  any  right  which 
he  or  his  beneficiary  had  by  virtue  of  the 
policy. 

But  It  Is  further  alleged  In  the  complaint 
that  on  June  19,  1905,  the  insured  paid  to  tlie 
defendant  all  dues,  fines,  and  i)enaltle8  due 
to  Jvily  1,  1905,  which  sum  "was  accepted 
by  the  defendant  herein  as  payment  In  full 
of  all  dues,  fines,  and  penalties  of  said  bene- 
ficiary certificate  for  said  period  of  time, 
and  the  said  defendant  reinstated  the  s)Ud 
deceased,  Patrick  Kennedy,  and  the  said  Pat- 
rick Kennedy  then  by  reason  of  said  pay- 
ment so  made  by  him  and  accepted  by  said 
defendant  became  in  good  standing  In  said 
organization,  defendant  above  named,  and 
entitled  to  all  the  rights  and  benefits  accm- 
Ing  to  him  under  the  said  certificate  set 
forth."  These  allegations  are  also  denied  In 
the  answer;  and  plaintiff  Is  now  seeking  to 
recover  ui>on  the  theory  that  Kennedy  was 
reinstated  In  the  society  and  his  contract  of 
Insurance  revived  prior  to  his  death.  In 
other  words,  the  plaintiff  is  relying  upon  the 
performance  by  Kennedy  of  a  condition  snb- 
sequent,  and.  having  pleaded  and  relied  upon 
his  reinstatement.  It  Is  well  settled  that  she 
assumed  the  burden  of  proof  uixm  that  qnes^ 
tlon,  since  It  Is  denied  In  the  answer  that 
Kennedy  ever  was  reinstated.  Brun  v.  Su- 
preme Council  A.  L.  of  H..  15  Colo.  App. 
538.  03  Pac.  790;  2  Bacon  on  Benefit  Socie- 
ties and  Life  Insurance,  i  4(!0.  In  this  cou- 
nec'tlon  rosp<mdent  relies  ui)on  the  first  para- 
graph of  section  4,  article  8.  of  the  constitu- 
tion and  by-laws  of  the  order,  which  i)ro- 
vldes-  "Any  frater,  who  shall  have  forfeited 
his  benefit  certificate  or  certificates  by  a  de- 
fault In  the  payment  of  dues.  If  then  In  good 
health,  may  l)e  reinstated  and  his  benefit  cer- 
tificate revived,  by  presenting  an  applica- 
tion to  the  collector  of  the  branch,  or  to  the 
secretary,  accompanied  by  the  amount  In  ar- 
rears, together  with  a  fine  of  not  exceeding 
15  iH>r  cent,  additional."  And  It  is  said.  In 
effect,  that  all  that  could  be  deuianaed  of 


Kennedy  was  that  he  file  with  the  collector 
of  the  local  lodge  a  proper  application  for 
reinstatement,  which  he  did,  and  accompany 
It  with  the  necessary  fees  then  in  arrears, 
which  he  did  (no  fines  were  demanded),  and 
therefore,  having  met  all  the  re<iulrement8  of 
this  paragraph,  Kennedy  was  thereby  rein- 
stated In  the  society,  and  neither  the  society 
nor  Its  officers  could  arbitrarily  refuse  to 
recognize  such  reinstatement,  and.  If  the 
premise  upon  which  this  conclusion  Is  based 
Is  correct,  the  conclusion  Is  uncontrovertible. 
But  the  remaining  paragraph  of  that  section 
reads  as  follows:  "In  every  such  applica- 
tion, the  api)llcant  shall  furnish  satisfactory 
proof  that  he  is  In  good  health,  and,  if  no 
charges  of  any  kind  are  pending  against 
him  (and  the  application  shall  be  approved 
by  the  secretary)  the  applicant  shall  there- 
i'.l>on  be<-ome  reinstated  and  his  benefit  cer- 
tificate revived  and  again  In  force."  But  re- 
s|>ondent  contends  that,  notwithstanding  this 
last  pargraph,  the  first  paragraph  above  pro- 
vides a  complete  method  for  reinstatement 
of  a  delinquent  member,  with  all  the  terms 
of  which  Kennedy  fully  compiled.  But  we 
are  not  able  to  agree  with  this  construction. 
We  think  the  entire  section  mast  be  read  to- 
gether ;  that  It  provides  only  one  method  for 
the  reinstatement  of  a  delinquent  menil>er. 
and  the  plaintiff,  having  relied  upon  Kenne- 
dy's reinstatement,  assumed  tlie  burden  of 
proving  (1)  that  the  deceased  made  appli- 
cation for  reinstatement,  (2)  that  dues  In  ar- 
rears were  paid.  (3)  that  at  the  time  of  mak- 
ing such  application  he  furnished  to  the  de- 
fendant satisfactory  proof  that  he  was  In 
good  health,  and  (4)  that  the  application 
was  api)roved  by  the  secretary.  I'niess  some 
of  these  requirements  were  waived,  or  the 
society  estopped  Itself  to  claim  that  Kenne- 
dy had  forfeited  his  membership,  any  other 
construction  of  this  section  of  the  constitu- 
tion and  hy-Iaws  would  render  the  second 
paragrai)h,  above,  absolutely  meaningless. 

It  may  l)e  conceded  that  the  Insured  com- 
piled literally  with  provisions  1  and  2,  Just 
stated.  But  this  contract  Is  to  be  dlstlngulsh- 
e<l  from  other  contracts  of  life  Insurance. 
which  provide  that  upon  the  doing  by  the 
Insured  of  certain  acts  he  thereby  becomes 
Ipso  facto  reinstated.  This  contract  re- 
quires. In  addition  to  the  acts  and  things 
to  be  done  on  the  part  of  the  Insured,  that 
the  society,  or  Its  officers,  shall  take  certain 
afllrmatlve  action  which  Involves  the  ex- 
ercise of  discretion  and  judgment;  for  the 
insured  Is  only  reinstated  upon  furnishing 
sntlisfactory  evidence  that  he  is  In  good 
health,  and  securing  the  approval  of  the 
grand  secretary.  In  Butler  v.  Grand  Lodge. 
140  Cai.  172,  79  Pac.  801,  the  court  said :  "It 
was  entirely  within  the  power  of  the  parties 
to  agree  as  to  the  terms  and  conditions  of  re- 
instatement. The  question  in  snch  case  is 
as  to  what  the  agreement  of  the  parties  was, 
and  where  the  language  of  the  iigre<>nient  Is 
clear   and   unequivocal,  the  eonrts   have  no 
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choice  but  to  enforce  tbe  contract  as  it  Is 
written."  We  agree  with  this  conclusion, 
and  are  unable  to  see  anything  In  the  con- 
tract with  reference  to  reinstatement  that  Is 
unconscionable  or  ought  not  to  be  enforced 
by  the  courts.  While  there  is  nothing  In  this 
record  to  Indicate  to  what  officer  or  body  the 
evidence  of  Kennedy's  good  health  was  ref- 
erable, or  who  was  to  exercise  the  discretion 
provided  for  by  the  constitution  and  by-laws 
with  respect  to  that  evidence,  since  the  ap- 
plication had  to  receive  the  approval  of  the 
secretary  of  the  grand  lodge,  it  would  seem 
to  be  a  fair  inference  that  the  evidence  must 
be  satisfactory  to  that  officer.  The  record 
fails  to  disclose  for  what  reason  the  secretary 
of  the  grand  lodge  refused  to  approve  the 
application ;  but  since  the  plaintiff  assumed 
the  burden  of  showing  that  Kennedy  had  been 
reinstated  prior  to  his  death,  the  failure  In 
this  regard  is  a  failure  of  proof  on  the  part 
of  tlie  plaintiff,  for  it  may  be  true,  as  she 
contends,  that  if  the  proof  of  Kennedy's  good 
health  was  satisfactory  to  the  secretary  of  the 
grand  lodge,  he  could  not  arbitrarily  refuse 
to  approve  the  application  for  reinstatement, 
since  it  appears  to  be  conceded  that  there 
were  no  charges  pending  Against  Kennedy. 
But  in  order  to  show  that  Kennedy  was  re- 
instated, she  assumed  the  burden  of  showing 
that  the  evidence  of  his  good  health  was  sat- 
isfactory to  the  officer  who,  or  body  which, 
was  to  pass  upon  the  same.  We  think  it 
cannot  be  controverted  that  where  a  discre- 
tion Is  vested  In  some  officer  or  examining 
board  the  applicant  for  reinstatement  can- 
not complain  if  such  discretion  is  exercised 
against  his  interests.  In  other  words,  if 
there  is  any  doubt  in  tbe  mind  of  the  officer 
or  body  having  to  pass  upon  the  sufficiency 
of  such  evidence  of  good  health,  then  such  of- 
ficer or  body  may  exercise  his  or  Its  judgment 
or  discretion  in  the  matter ;  and  if  such  Judg- 
ment is  exercised  and  a  decision  Is  reached 
adverse  to  the  applicant,  no  complaint  can 
be  made.    26  Cyc.  840. 

'  But  respondent  contends  that  the  secretary 
of  the  society  did  approve  of  Kennedy's  ap- 
plication for  reinstatement.  This  contention, 
however,  is  based  upon  the  assmnptlon  that 
Hutchinson  was  the  secretary  referred  to  in 
the  constitution  and  by-laws  above,  and  that 
when  Kennedy's  application  for  rehistate- 
ment  was  presented  to  him,  with  tbe  accom- 
panying fees,  he  receipted  for  them  as  dues 
for  the  months  of  April,  May,  and  June,  and 
stated  to  Mrs.  Kennedy,  who  presented  the 
application,  tliat  be  (ICennedy)  was  In  good 
standing  until  July.  But  this  contention 
cannot  be  sustained.  The  evidence  is  uncon- 
troverted  that  there  was  but  one  officer  des- 
ignated "secretary,"  and  that  was  the  sec- 
retary of  the  grand  body,  W.  E.  Gregg,  of 
Philadelphia,  Pa.  And.  as  indicating  that 
this  fact  was  well  understood  by  tbe  insured 
during  his  lifetime,  it  is  only  necessary  to 
^11  attention  to  a  provision  In  his  applica- 
tion  for  reinstatement  in  wblcb  be  says: 


"And  I  do  hereby  agree  that  my  reinstate- 
ment as  a  beneficial  member  is  and  shall  be 
upon  the  express  condition  that  tbe  above 
representations  are  true,  full  and  complete 
at  the  time  of  the  receipt  and  approval  of 
this  application  by  the  secretary  of  the 
Grand  Fraternity."  Hutchinson  .denied  that 
he  made  the  statement  attributed  to  him. 
He  testifies  that  he  may  have  said  that  the 
application  Itself  was  aU  right,  meaning  that 
It  was  In  proper  form.  While  ft  is  alleged  In 
the  complaint  that  the  defendant  society  ac- 
cepted the  dues  tendered  with  the  application 
for  reinstatement,  that  is  denied,  and  the  tes- 
timony Is  nncontroverted  that  Hutchinson  re- 
ceived the  dues,  as  the  constitution  provides 
he  should  do  In  case  of  an  application  for  re- 
instatement so  far  as  the  dues  were  delin- 
quent, but  that  they  were  not  forwarded  to 
the  grand  lodge  as  other  dues  and  fees  were, 
but  were  retained  by  Hutchinson  to  await 
the  action  of  tbe  grand  lodge  upon  the  ap- 
plication for  reinstatement,  and,  when  the 
application  was  rejected,  the  fees  and  dues 
so  deposited  with  Hutchinson  were  tendered 
by  him  to  this  plaintiff  Immediately  after  the 
death  of  her  busl>and,  and  within  a  week 
after  the  application  was  rejected  In  Phila- 
delpbla.  Viewed,  then.  In  the  light  most 
favorable  to  this  plaintiff,  the  evidence  whol- 
ly falls  to  show  that  Kennedy  was  rein- 
stated prior  to  his  death,  or  at  all,  since  his 
application  failed  to  receive  the  approval  of 
the  secretary  of  the  grand  body,  the  offlber 
who,  under  the  contract  of  Insurance,  was 
vested  with  authority  to  approve  or  disap- 
prove the  same. 

With  respect  to  the  effect  of  the  delinquen- 
cy of  a  memt)er  upon  his  memt)ersblp,  it  may 
be  said  In  general  terms  that  all  contracts  of 
life  Insurance  fall  into  one  or  the  other  of 
the  two  following  classes:  The  first  class 
comprehends  all  contracts  which  provide  that 
upon  default  of  the  member  he  Is  liable  to 
suspension  or  expulsion;  and  the  second 
class  comprises  contracts  by  tbe  terms  of 
which  the  member's  delinquency  ipso  facto 
worlcs  a  loss  of  membership.  The  first  class 
contemplates  some  affirmative  action  on  the 
part  of  the  society  in  order  to  fully  termi- 
nate the  membership.  Tbe  second  does  not. 
Under  a  contract  of  the  first  class,  even  dur- 
ing the  period  of  delinquency,  and  prior  to 
such  affirmative  action  having  been  taken, 
the  delinquent  is  nevertheless  a  member  of 
the  society,  with  certain  rights  and  certain 
claims  niKJn  the  society.  Under  a  contract 
of  the  second  class,  Immediately  upon  the 
delinquency  happening,  the  membership  ter- 
minates and  the  delinquent  has  not  any  long- 
er a  claim  against  the  society.  These  prin- 
ciples and  this  distinction  ought  to  be  kept 
in  mind  in  determining  tbe  last  contention 
of  the  respondent,  which  Is,  that  notwith- 
standing Kennedy's  failure  to  pay  the  dues 
for  April  and  May  the  defendant  society 
waived  the  forfeiture  of  his  policy  and  can- 
not now  be  heard  to  say  that  lie  was  not  a 
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member  In  good  standing  at  tb«  time  of  his 
death.  This  contention  is  based  npon  (a)  the 
receipt  of  dues  for  June,  and  (b)  the  con- 
duct of  Hutchinson.  Under  a  contract  of  the 
first  class  above,  It  Is  well  settled  that  by 
the  receipt  of  current  dues  by  the  society 
during  the  i)eriod  of  the  member's  delin- 
quency, and  before  the  necessary  affirmative 
action  has  been  taken  to  terminate  the  mem- 
bership, the  society  thereby  waives  Its  right 
to  declare  a  forfeiture  of  such  membership 

While  the  courts  have  not  infrequently  us- 
ed the  terms  "waiver"  and  "estoppel"  Inter- 
changeably, we  do  not  see  how  waiver,  strict- 
ly speaking,  can  hiive  any  application  to  a 
contract  of  the  second  class  above.  The  doc- 
trine of  waiver  has  for  its  very  existence 
the  assumption  that  by  rea!?on  of  the  action 
of  the  society  the  insured  has  been  misled 
to  his  prejudice.  Familiar  illustrations  of 
the  application  of  this  doctrine  are  found 
in  the  numerous  decided  cases,  where  it  has 
been  determined  that,  by  accepting  dues  or 
premiums  after  they  were  delinquent,  the 
society  thereby  led  the  insured  to  believe  that 
payment  on  time  would  not  be  insisted  upon 
strictly.  In  such  cases  the  courts  have  quite 
uniformly  held  that  the  society  waived  Its 
right  to  insist  upon  payment  at  the  appoint- 
ed time,  and  if  the  insured  thereafter  did  not 
strictly  observe  the  precise  time  of  payment, 
he  ought  not  thereby  be  held  to  forfeit  bis 
rights,  since  he  might  have  complied  literal- 
ly with  the  terms  of  his  contract  but  for 
the  course  of  conduct  on  the  part  of  the 
society,  which  mislpd  him  Into  his  delin- 
quency. But  we  are  unable  to  see  how  this 
doctrine  can  have  any  application  to  the  case 
at  bar.  Kennedy's  delinquency  operated  ipso 
facto  to  terminate  his  membership  and  to 
abrogate  his  contract  His  application  for 
reinstatement  looked  only  to  a  rbhewal  of  bis 
membership  and  a  revival  or '  recreation  of 
his  contract.  Having  done  everything  which 
be  could  do,  he  was  still  not  reinstated,  but 
his  reinstatement  was  thereafter  made  to 
depend  upon  favorable  action  by  the  secre- 
tary of  the  grand  lodge  or  body. 

Assuming,  then,  that  Hutchinson  did  Just 
what  respondent  claims  he  did  do,  wherein 
was  Kennedy  or  his  wife,  the  beueflciary, 
misled?  What  more  could  they  have  done  If 
Hutchinson  had  acted  differently,  for  In- 
stance, had  said  that  he  did  not  believe  Ken- 
nedy would  be  reinstated?  Possibly  th^ 
could  have  furnished  additional  evidence  as 
to  the  state  of  Kennedy's  health  if  Hutchin- 
son had  expressed  to  them  any  doubt  as  to 
the  sufficiency  of  the  evidence  already  fur- 
nished; but  the  uncontradicted  evidence  Is 
that  Hutchinson  "had  no  authority  whatever 
to  pass  upon  the  application  for  reinstate- 
ment," and  furthermore,  since  they  knew 
that  the  application  had  to  be  passed  upon 
by  the  secretary  of  the  grand  body  and  could 
not  become  effective  until  It  had  received  the 
approval  of  that  officer.  It  seems  impossible 
that  they  could  have  been  misled  by  any- 


thing said  or  done  by  Hutchinson.  Further- 
more, it  is  significant  that,  though  Mrs.  Ken- 
nedy was  a  witness  in  her  own  behalf,  there 
Is  not  any  suggestion  in  her  testimony  that 
she  ever  relied  to  any  extent  whatever  upon 
the  statements  made  by  Hutchinson,  or  that 
either  she  or  her  husband  woald  have  acted 
differently  under  different  clrcumstan(«s  fur- 
ther than  the  bare  statement  by  plaintiff 
that  she  followed  the  instructtons  of  Hutch- 
inson In  preparing  the  application  for  rein- 
statement There  is  but  one  conclusion  to 
be  drawn  from  this  record,  and  that  is  that 
they  were  not  misled  at  all,  for  notwithstand- 
ing anything  said  or  done  by  Hutchinson, 
the  application  for  reinstatement  itself  dis- 
clo.«es  that  they  knew  that  in  any  event  Ken- 
nedy's reinstatement  depended  upon  the  ap- 
proval of  his  application  by  the  grand  sec- 
retary. We  do  not  mean  to  say  that  the 
doctrine  of  estoppel,  strictly  so  called,  has 
no  application  to  a  contract  of  the  second 
class  above.  On  the  contrary,  it  is  directly 
applicable.  But,  assuming,  which  we  do  not 
decide,  that  the  allegations  of  the  complaint 
with  respect  to  waiver  are  sufHcient  for  a 
pleading  of  estoppel,  they  amount  only  to  a 
pleading  of  an  estoppel  in  pais,  and  the  proof 
falls  short  of  establishing  an  estoppel  of  that 
character.  With  respect  to  the  doctrine 
of  estoppel  in  pals  this  court  In  Finlen  v. 
Heinze,  32  Mont.  354,  80  Pac.  918,  quoted 
with  approval  from  11  Ency.  of  Law  (2d  Ed.) 
421,  the  following:  "The  most  usual  applica- 
tion of  the  doctrine  of  estoppel  in  pals  arises 
from  the  misrepresentation  or  concealment 
of  material  facts  on  the  part  of  the  person 
to  be  estopped.  Thus  It  Is  a  well-settled  rule 
of  equity  which  has  been  adopted  by  the 
courts  at  law  that  where  A.  has,  by  his  acts 
or  representations,  or  by  his  silence  when  he 
ought  to  speak  out,  Intentionally  or  through 
culpable  negligence  induced  B.  to  believe  cer- 
tain facts  to  exist,  and  B.  has  rightfully  act- 
ed on  this  belief,  so  that  he  will  be  prejudiced 
If  A.  Is  permitted  to  deny  the  existence  of 
such  facts,  A.  Is  conclusively  estopped  to 
Interpose  a  denial  thereof."  The  very  es- 
sence of  this  doctrine  Is  that  the  party  rely- 
ing upon  the  estoppel  was  misled  to  his  prej- 
udice by  reason  of  the  silence  of  the  other 
party,  when  in  equity  and  good  conscience 
he  ought  to  have  spoken,  or  by  reason  of 
the  aitirmatlve  acts  or  conduct  of  such  other 
party.  There  Is  nothing  in  this  record  to 
Indicate  that  either  Kennedy  or  his  wife 
was  misled. 

It  is  said,  however,  by  respcmdent,  that  if 
the  evidence  of  Kennedy's  good  health  was 
not  satisfactory  to  Gregg,  he  should  bare 
called  for  additional  evidence,  and  by  not  do- 
Ing  so  he  tacitly  admitted  that  the  evidence 
upon  that  subject  was  sufficient  We  do  not 
think  this  Is  correct  under  a  contract  of  this 
character.  Neither  do  the  authorities  cited 
by  respondent,  as  we  read  them,  bear  out  her 
contention.  The  contract  of  insurance  lodged 
a  discretion  In  the  grand  body  or  its  secre- 


Digitized  by  VjOOQlC 


Mont) 


KENNEDY  r.  GRAND  PEATBRNITY. 


977 


tary,  In  passing  upon  the  erWence  «f  good 
health,  and  In  view  of  Kennedy's  own  state- 
ment In  his  application  for  reinstatement 
that  he  had  been  confined  to  his  bed  by  pneu- 
monia for  about  three  weeks  in  Februni7  and 
March,  1905,  we  think  It  cannot  be  said,  even 
In  view  of  Kennedy's  further  statement,  "I 
claim  to  feel  better  at  the  present  time  than 
I  have  for  years,"  that  the  secretary  of  the 
grand  lodge  ought  to  have  reached  a  different 
conclusion  upon  the  application,  particularly 
In  view  of  the  testimony  of  Dr.  Moore,  a  wit- 
ness for  plaintiff:  "Some  of  the  ailments 
which  follow  pneumonia  are  abscess  of  the 
lungs,  chronic  pleurisy,  chronic  congestion  of 
the  lungs,  which  might  finally  lead  to  what  Is 
termed  fibroid  condition  of  the  lungs,  which 
is  somewhat  similar  to  miner's  consumption 
that  sometimes  follows  attaelis  of  pneumonia 
among  the  miners  In  this  camp."  And  this  Is 
true  even  though  Dr.  Moore  considered  Ken- 
nedy In  good  health  at  the  time  of  his  appli- 
cation for  reinstatement.  From  the  very  fact 
that  these  other  ailments  do  sometimes  fol- 
low attacks  of  pneumonia,  the  inference  is 
strong,  at  least,  that  different  physicians 
might  reasonably  reach  dlfTerent  conclusions 
as  to  the  character  of  Kennedy's  risk.  In 
any  event,  the  discretion  was  lodged  in  the 
secretary  of  the  grand  body,  and  there  Is  not 
anything  In  this  record  to  show  an  abnse  of 
such  discretion.  But  respondent  cites  numer- 
ous cases  holding  that  where  an  insurance  so- 
ciety, with  full  knowledge  o<  the  member's 
delinquency,  accepts  current  dues.  It  thereby 
waives  Its  right  to  insist  upon  a  forfeiture  of 
the  policy  because  of  such  delinquency,  and 
that  these  cases  state  a  correct  rule  is  beyond 
question.  They  are  arolicable  to  a  contract 
of  the  first  class  abovev  Cases  may  be  found, 
also,  holding  that  under  a  contract  of  the  sec- 
ond class.  If  the  society,  with  knowledge  of 
the  dellnqnency,  accepts  current  dues,  it  is 
thereby  estopped  to  claim  that  a  forfeiture 
had  been  worked  by  such  delinquency.  With- 
in the  doctrine  last  announced  respondent 
claims  this  case  falls.  It  Is  contended  that 
Hutchinson  was  a  general  agent  of  the  socie- 
ty. In  addition  to  his  duties  as  collector  of 
the  local  lodge  at  Butte,  he  was  superintend- 
ent of  the  order  for  the  state  of  Montana. 
His  duties  were  to  Institute  new  lodges,  to 
visit  lodges  and  work  up  an  interest  In  the 
order.  It  is  now  said  that  in  view  of  these 
facts  the  receipt  by  Hutchinson  of  the  dues 
for  the  month  of  June,  at  a  time  when  he 
knew  that  Kennedy  was  no  longer  a  member 
of  the  order,  was  in  fact  the  act  of  the  so- 
ciety, and  thereby  the  society  estopped  Itself 
to  claim  that  a  forfeiture  of  Kennedy's  mem- 
bership had  been  effected  by  his  failure  to 
pay  for  April  and  May.  Sections  3091,  3092, 
and  3093  Of  the  Civil  Code  provide:  "Sec. 
3091.  An  agent  has  such  authority  as  the 
principal,  actually  or  ostensibly,  confers  up- 
on him.  Sec.  3092.  Actual  authority  Is  such 
as  the  principal  Intentionally  confers  upon 
tlie  agent,  or  intentionally,  or  by  want  of  or- 
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dlnary  care,  allows  the  agent  to  believe  him- 
self to  possess.  Sec.  30%.  Ostensible  au- 
thority is  such  as  a  principal,  intentionally  or 
by  want  of  ordinary  care,  causes  or  allows  a 
third  person  to  believe  the  agent  to  possess." 
There  is  not  anything  in  this  record  to 
show  that  the  society  intentionally  conferred 
upon  Hutchinson  authority  to  waive  delin- 
quency or  to  receive  current  dues  after  Ken- 
nedy ceased  to  be  a  member  of  the  society; 
neither  Is  there  anything  to  show  that  Hut- 
chinson believed  he  possessed  such  autborit}'. 
He  says:  "I  had  no  authority  whatever  to 
pass  upon  the  application  for  reinstatement" 
Instead  of  the  record  disclosing  a  course  of 
conduct  on  the  part  of  the  society  which  al- 
lowed Kennedy  to  believe  that  Hutchinson 
possessed  such  authority.  It  does  show  by 
Kennedy's  ai^licatlon  for  reinstatement  that 
he  knew  that  notwithstanding  anything  said 
or  done  by  Hutchinson  bis  application  had 
to  receive  the  approval  of  the  secretary  of 
the  grand  fraternity.  So  far  as  we  know 
from  this  record,  this  was  the  only  instance 
of  the  kind  known  to  the  society;  and,  far 
from  there  being  any  ratification  of  Hutchin- 
son's action  in  receiving  the  June  dues,  th(> 
order  never  actually  received  them  or  the 
delinquent  dues  for  April  or  May,  but  im- 
mediately upon  receipt  of  the  application  for 
reinstatement,  which  had  Indorsed  upon  it  a 
statement  of  Hutchinson  that  he  had  in  his 
possession  the  dues  for  April,  May,  and  June, 
which  he  held  subject  to  the  approval  of  the 
application  by  the  secretary  of  the  grand 
fraternity,  it  was  disapproved  by  the  secre- 
tary, and  the  money  was  on  July  1st  follow- 
ing tendered  back  to  Mrs.  Kennedy.  The  de- 
fendant offered  to  prove.  In  addition  to  the 
foregoing,  that  the  secretary  of  the  grand 
fraternity,  on  June  24th,  the  day  he  disap- 
proved the  application,  wrote  to  Hutchinson: 
"You  will  please  turn  the  money  you  are 
holding  for  Pat.  Kennedy  over  to  him  at 
once."  This  offer  was  rejected ;  and,  assum- 
ing that  the  letter  was  not  sufficiently  identi- 
fied and  for  that  reason  the  court's  ruling 
was  correct,  still  we  think  there  Is  not  any 
evidence  showing  or  tending  to  show  a  ratifi- 
cation of  Hutchinson's  unauthorized  act  lu 
taking  the  June  dues.  There  Is  not  any  sig- 
nificance whatever  attaching  to  his  receipt  of 
the  April  and  May  dues,  since  the  constitu- 
tion and  by-laws  provide  that  they  shall  be 
tendered  with  the  application  for  reinstate- 
ment. In  Collins  V.  Metropolitan  Life  Ins. 
Co.,  32  Mont  329,  80  Pac.  009,  108  Am.  St 
Rep.  578,  this  court  quoted  with  approval 
from  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Ass'n,  183  tJ.  S.  308,  22  Sup.  Ct  133, 
46  L.  Ed.  213,  as  follows:  "Where  waiver  Is 
relied  on,  the  plaintiff  must  show  that  the 
company,  with  knowledge  of  the  facts  that 
occasioned  the  forfeiture,  dispensed  with  the 
observance  of  the  condition;  that  where  the 
waiver  relied  on  Is  an  act  of  an  agent.  It  must 
be  shown  either  that  the  agent  had  express 
authority    from  the   company   to   make   the 
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watver,  or  that  the  company  aubBequently, 
with  knowledge  of  the  facts,  ratified  the  ac- 
tion of  the  agent."  In  our  view  of  the  case, 
the  evidence  is  Insufflcleut  to  sustain  the  ver- 
dict or  judgment. 

The  judgUH^ut  and  order  are  reversed,  and 
the  cause  is  remanded,  with  directions  to  the 
lower  court  to  grant  the  defendant  a  new 
trial. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


NEUSTARTER    BROS.   v.    DOUST,    Sheriff. 
(Supreme  Court  of  Idaho.     Nov.  21,  1007.) 

1.  AppeaI/— Review — Mattebs  Considebeb. 

Where  an  order  is  made  dissolving  an  in- 
junction  and  sustaining  a  demurrer,  and  the 
plaiotifT  refuses  or  neglects  to  amend,  and  there- 
after the  court  enters  a  judgment  of  dismissal, 
and  the  plaintiff  appeals  from  ttie  judgment 
within  ono  year  after  its  entry,  and  more  than 
HO  days  aiicr  the  entry  of  the  first  order,  the 
appeal  from  the  judgment  is  within  time  and 
will  be  considered  on  ita  merits,  but  the  appel- 
late court  will  not  review  the  action  of  the 
court  in  dissolving  the  injunction. 

2.  Injunction  —  Mortgage     Fokeclosubb  — 
Pleading. 

Where  a  creditor  of  L.  &  W.  commences  an 
action  under  section  KiOtt,  Rev.  St.  IbHl,  to  en- 
join the  sheriff  from  the  sale  of  personal  pr(^ 
erty  covered  by  chattel  mortgage,  and  fails  to 
show  in  his  complaint  that  the  debtor  is  insolv- 
ont,  or  that  he  has  no  _  other  property  out  of 
which  to  pay  the  plaintiff,  and  no  demand  has 
been  made  upon  the  debtor  for  payment,  and 
also  fails  to  show  that  he  has  obtained  any 
judgment  against  the  debtor,  or  has  instituted 
any  action  against  him  on  the  claim,  or  has 
laused  the  projjerty  about  to  be  sold  to  be  at- 
tached as  security  for  the  payment  of  the  debt, 
and  tails  to  connect  himself  with  any  interest 
in  or  demand  upon  the  property  about  to  be  sold, 
held,  that  the  complaint  does  not  state  a  good 
cause  of  action,  and  that  a  demurrer  thereto  was 
properly  sustained. 

3.  Same— Interested  Partt. 

In  order  to  entitle  a  creditor  to  an  injunc- 
tion against  the  sale  of  personal  property  se- 
cured by  a  chattel  mortgage,  and  enable  him  to 
resist  the  foreclosure  thereof,  he  should  con- 
nect himself  with  some  interest  in  or  claim  upon 
the  si)i>cific  i>roi>erty  either  by  judgment,  lien,  or 
attachment  in  order  to  constitute  him  an  "in- 
terested party"  within  the  meaning  of  section 
:W9«,  Rev.  St.  1887. 
(Syllabus  by  the  Court  ) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty; R.  T.  Morgan,  Judge. 

Action  by  Xcustadter  Bros,  against  Edwin 
Doust,  sheriff,  to  restrain  him  from  selling 
i-ortain  personal  proi)crty  under  affidavit  and 
notice  for  the  sale  of  such  proix;rty  on  chat- 
tel mortgage.  Demurrer  to  the  complaint 
sustained,  and  judgment  of  dismissal  enter- 
ed. Plaintiff  appealed  from  the  Judgment. 
Affirmed. 

Samuel  R.  Stern  and  A.  G.  Kerns,  for  ap- 
l<ellant.    Ezra  R.  Whitla,  for  respondent 

AILSIUE,  C.  J.  The  respondent  made  a 
motion  to  dismiss  the  appeal  in  this  case  on 
the  ground  that  it  was  not  taken  within  (K> 


days  after  the  readitlon  and  oitry  at  (be  or- 
der from  which  the  apipeal  Is  taken,  nor  with- 
in one  year  from  any  final  judgment  in  the 
case.  When  the  action  was  commenced,  a 
temporary  restraining  order  was  Issued,  and 
thereafter,  on  the  14th  day  of  May,  1906,  the 
Judge  made  nn  order  dissolving  the  injunc*- 
tiou.  The  Judge  also  sustained  the  demur- 
rer to  the  complaint  at  the  same  time  he  dis- 
solved the  restraining  order.  Thereafter,  and 
on  the  27th  day  of  August,  "the  plaintiff  hav- 
ing failed,  neglected,  and  refused  to  amend 
his  complaint,"  the  court  entered  a  Judgment 
of  dismissal  and  for  costs  against  the  plain- 
tiff. The  appeal  was  taken  on  August  7, 
1007,  and  is  from  the  final  Judgment,  and 
not  from  the  <Mder  dissolving  the  injunction. 
The  appeal  from  the  Judgment  was  taken 
within  one  year  after  the  entry  thereof,  and 
Is  within  the  time  prescribed  by  statute. 
Section  4807,  Bev.  St  1887.  Of  course,  upon 
this  appeal,  the  court  cannot  consider  as  to 
whether  or  not  there  was  any  error  in  the 
order  dlBSolving  the  Injunction,  except  in  so 
far  as  that  question  may  Incidentally  arise 
in  the  consideration  of  the  merits  at  the  ap- 
peal from  the  Judgment  As  we  view  the 
matter,  however,  the  first  was  purely  an  or- 
der dissolving  the  injunction.  The  plaintiff 
failing  to  amend  his  complaint  or,  rather, 
standing  on  his  original  complaint  the  court 
thereafter,  and  on  August  27th,  mtered  a 
final  Judgment  of  dismissal  and  for  costs. 
An  appeal  from  this  final  Judgment  could 
properly  be  taken  within  one  year,  as  has 
been  done.  The  motion  to  dismiss  the  ap- 
peal is  denied. 

This  action  was  commenced  against  the 
sheriff  of  Kootenai  county  to  restrain  and 
enjoin  blm  from  'selling  certain  personal 
property  described  in  the  complaint  under  a 
chattel  mortgage  which  had  been  previoosly 
executed  by  the  copartnership  of  Lang  & 
Wunderlich,  in  favor  of  the  Extdiange  Na- 
tional Bank  of  Coeur  D'Alene  City.  The 
plaintiff  alleged  its  existence  as  a  corporation 
organized  and  doing  business  under  the  laws 
of  the  state  of  Oregon,  the  copartnership  of 
Lang  &  Wunderlich,  the  official  character  of 
the  defendant,  and  that  on  or  a'bout  the  25th 
day  of  March,  1905,  Lang  &  Wunderlich  ex- 
ecuted and  delivered  to  the  Exchange  Naticm- 
al  Bank  of  Ooenr  D'Alene  City  their  certain 
chattel  mortgage,  a  copy  of  which  was  at- 
tached to  the  complaint  and  made  a  part 
thereof.  Paragraph  5  of  the  complaint  al- 
leges as  follows :  "The  said  chattel  mortgage, 
as  to  any  of  the  creditors  of  said  Lang  & 
Wunderlich,  was  void  from  the  beginning, 
and  that,  as  to  the  said  creditors  and  any 
and  all  of  them,  the  said  chattel  mortgage 
was  and  still  is  null  and  void,  and  of  no 
force  and  effect  whatsoever  or  at  all."  Para- 
graph 6  alleges  that  the  holders  of  the  mort- 
gage made  affidavit  as  required  by  law,  and 
I>laced  the  same,  together  with  notice,  In  the 
hands  of  the  sheriff,  and  that  he  levied  upon 
the  property  and  noticed  it  for  sale,  and  Unat, 
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If  not  restrained,  be  would  sell  the  property 
on  the  day  fixed  in  the  notice.  Paragraph  7 
alleges  that  the  plaintiff  sold  and  delivered  to 
Lang  &  Wnnderllcli.  at  their  Instance  and  re- 
quest, between  the  Irt  day  of  January.  1900, 
and  the  23d  day  of  February,  1906,  certain 
goods,  wares,  and  merchandise  of  the  value 
of  $234.58.  It  Is  further  alleged  that  no  part 
of  this  sum  has  been  paid,  and  that  the  same 
Is  still  due  and  owing.  Plaintiff  thereupon 
proceeds  to  allege  the  sale  of  goods  and  mer- 
chandise by  several  other  parties  to  the  firm 
of  Lang  &  Wnnderllch,  and  their  failure  to 
pay  therefor,  and  the  assignment  of  those 
claims  to  the  plaintiff.  The  defendant  sher- 
iff demurred  to  the  complaint  on  the  grounds 
(1)  that  the  complaint  failed  to  state  facts 
suflicient  to  constitute  a  cause  of  action ;  (2) 
that  it  was  ambiguous,  unlntelligihle,  and  un- 
certain; (3)  that  several  causes  of  action 
have  been  improperly  united ;  (4)  that  there 
Is  a  defect  and  misjoinder  of  parties  defend- 
ant The  court  sustained  the  demurrer,  and 
the  only  question  proiwrly  before  ns  for  con- 
sideration is  the  sufficiency  of  the  complaint. 

The  complaint  is  totally  defective  and 
wholly  insufficient  to  state  a  cause  of  action 
against  the  sheriff  in  this  case.  The  plaintiff 
makes  no  attempt  to  show  that  Lang  &  Wun- 
derlicfa  had  no  other  property  out  of  which  to 
pay  their  Indebtedness.  It  contains  no  allega- 
tion of  Insolvency,  nor  does  it  allege  any  facts 
from  which  Insolvency  can  be  reasonably  In- 
ferred. It  does  not  state  that  the  plaintiff 
has  ever  made  any  demand  on  Lang  &  Wim- 
derllch  for  the  payment  of  the  debt  due,  nor 
does  it  show  any  steps  taken  toward  the 
collection  of  the  same.  They  are  not  made 
parties  defendant  in  the  action  against  the 
sheriff,  nor  has  the  plaintiff  reduced  his 
claim  to  a  Judgment.  He  has  commenced  no 
action  against  I^ang  &  Wunderllch,  has  never 
attached  this  or  any  property,  and  in  no  way 
connects  his  right.  Interest,  or  claim  with 
the  property  that  he  seeks  to  restrain  the 
sheriff  from  selling,  and  no  assurance  is 
given  when  he  will  prosecute  his  action,  or 
that  he  will  ever  obtain  a  Judgment  against 
them.  It  can  make  no  difference  to  the  plain- 
tiff whether  the  sheriff  sells  this  property 
or  not,  if  Lang  &  "Wunderllch  pay  the  plain- 
tiff. If  they  should  have  the  means  with  which 
to  pay  their  Indebtedness  to  the  plaintiff,  or 
If  they  have  other  property,  either  merchan- 
dise or  cash,  then  there  can  be  no  reasonable 
objection  to  their  paying  their  other  debtor, 
the  Exchange  National  Bank. 

This  action  Is  brought  by  the  plaintiff  to 
restrain  the  sheriff  under  the  provisions  of 
Section  8396,  Rev.  St.  1887,  which  is  as  fol- 
lows: "The  right  of  the  mortgagee  to  fore- 
close, as  well  as  the  amoiuit  claimed  to  t>e 
due,  may  be  contested  In  the  district  court 
by  any  person  interested  in  so  doing,  for 
which  purpose  an  injunction  may  Issue  If 
necessary."  It  will  be  noticed  from  the  fore- 
going section  that  the  right  of  the  mortgagee 
to    foreclose    his    mortgage    and    sell    the 


property  covered  by  It  may  be  contested  by 
"any  person  interested  in  so  doing."  The 
question  arises  as  to  whether  a  general  cre<l- 
Itor  who  has  no  lien  upon  the  property  either 
by  contract  or  by  Judgment,  and  who  in  no 
way  connects  himself  with  an  Interest  in  the 
property  by  lien  or  attnchnient.  Is  an  "Inter- 
ested party"  within  the  nicnuing  of  this  stat- 
ute. The  courts  seem  to  have  quite  generally 
held  that  such  a  general  creditor  is  not  an 
interested  part.  It  was  held  in  an  (pinion 
by  Mr.  Justice  Field  of  California,  in  tiic 
case  of  Horn  v.  Volcano  Water  Company,  1" 
Cal.  62,  73  Am.  Dec.  50ft,  that.  In  onler  for 
a  jjerson  to  be  an  "Interested  party"  so  as 
to  entitle  him  to  intervene  under  a  statute 
which  authorizes  "interested  persons''  to  in- 
tervene, his  interest  "must  be  that  created 
by  a  claim  to  the  demand,  or  some  part  tliere- 
of.  In  suit,  or  a  claim  to,  or  Hen  upon,  the 
property,  or  some  part  thereof,  which  is  tlu' 
subject  of  litigation.  A  simple  contract  cred- 
itor of  a  couuuou  debtor  cannot  Intervene  in 
a  foreclosure  suit."  The  foregoing  case  s?cni.s 
to  have  been  frequently  cited  with  approval 
and  followed,  as  will  be  seen  from  1  Cal. 
Notes,  p.  578. 

In  Howe  V.  Cochran,  47  Minn.  40.1.  50  N.  W. 
368,  the  Supreme  Court  of  Mlnnesotii,  In  con- 
sidering the  right  of  a  general  creditor  to  con- 
test the  validity  of  a  chattel  mortgage,  said: 
•The  defendants  were  not  In  position  to  ques- 
tion the  boun  fides  of  the  mortgage  to  the 
plaintiff.  It  Is  only  a  subsequent  |>urchaser 
or  inortgagec  or  a  creditor  who  has  laid  hold 
of  the  mortgnged  property  by  legal  prot-ess 
who  on  that  ground  can  object  that  the  mort- 
gage is  Invalid."  In  I'cople's  Sav.  Bank  v. 
Bates,  120  U.  8.  .'i.V;,  7  Sup.  Ct.  679,  30  L.  Kd. 
754,  a  case  that  was  taken  up  from  the  state 
of  Michigan  to  the  Supreme  Court,  it  is  said: 
"A  creditor  at  large  cannot  attack  a  chattel 
mortgage  as  fraudulent  until  he  has  obtained 
Judgment,  execution,  or  some  legal  pr<K.-«'ss 
against  the  mortgaged  projierty."  The  Su- 
preme Court  cites  and  reviews  a  number  of 
cases  in  supiKtrt  ol  this  iKwItlon.  In  West 
Coast  Grocery  Company  v.  Stinson,  13  Wash. 
255,  43  Pac.  3.5,  the  Supreme  Court  of  Wash- 
ington had  under  consideration  section  1656 
of  the  Crnle  of  that  state  (Hill's  Ann.  St.  & 
Codes),  which  Is  to  the  same  effect  and  in 
part  Identical  with  our  section  3.^)6,  and  lield 
that  before  a  creditor  could  be  heard  to  con- 
test the  fore<'Iosure,  he  must  show  "an  Inter- 
est In  the  subject-matter."  R<H'kford  Watch 
Co.  V.  Rumpf,  12  Wash.  047.  42  Pac.  213: 
Yetzer  v.  Young.  3  S.  D.  2a3.  52  X.  W.  10.54: 
Fearey  v.  Cmnnilngs,  41  Mich.  370.  1  X.  AV. 
940;  McCorniIck  Harvesting  Machine  Co.  v. 
De  La  ^ilater,  114  Iowa.  .382.  80  N.  W.  3i53: 
Sweet  V.  Oliver,  .50  Iowa.  744.  10  N.  W.  275: 
Treanor  v.  Bank,  90  Iowa.  .575.  58  X.  W.  914. 
It  would  seem  from  the  foregoing  authorities 
that,  even  If  the  plaintiff  had  otherwise 
pleaded  a  good  cause  of  action,  he  would 
still  not  l)e  within  the  purview  of  the  statute, 
in  that  be  in  no  way  connects  himself  with 
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an  Interest  In  or  datm  upon  the  property 
about  to  be  sold.  When  he  prosecutes  his 
action  and  seeks  to  enjoin  a  sheriff  from  the 
disohai-ge  of  his  official  duty  under  process 
delivered  him,  the  iJlalntifC  should  be  re- 
quired to  state  a  good  cause  of  action,  and 
connect  hhuself  with  such  an  interest  as 
would  entitle  him  to  relief  before  being  al- 
lowed to  proceed  further.  Such  has  not  been 
done  In  this  case,  and  the  demurrer  was  prop- 
erly sustained.  If  the  plaintiff  conceived  that 
this  mortgage  was  absolutely  void,  or  that 
any  of  the  property  offered  for  sale  by  the 
defendant  sheriff  was  not  covered  by  the 
mortgage,  he  had  an  ample,  plain,  and  speedy 
remedy  at  law  by  attachment. 

Ihe  judgment  is  affirmed,  with  costs  in 
favor  of  respondent. 

SULLIVAN,  J.,  concurs. 


NELSON   BENNETT   CO.    et  al.   v.   TWIN 
FALLS  LAND  &  WATER  CO.  et  al. 

(Supreme  Court  of  Idaho.     Dec.  30,  1907.) 

1.  Appeal  —  "Advebse  Pabty"  —  Sebvice  of 
Notice 

Rev.  St.  1887,  §  4808,  requires  that  a  no- 
tice of  appeal  shall  be  served  upon  the  adverse 
party.  "Adverse  party,"  as  uned  in  this  sec- 
tion, means  any  party  who  would  be  prejudicial- 
ly affected  by  a  revei-sal  of  the  judBment,  a  par- 
ty who  has  an  interest  in  conflict  with  a  reversal 
of  the  judgment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  2137,  2138. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  224-227 ;   vol.  8,  pp.  75,  67.] 

2.  Same. 

Where  R.  &  0.  were  made  defendants  in 
an  action  to  recover  for  labor  and  to  foreclose 
a  lien,  and  facts  are  not  alleged  showing  an 
indebtedness  due  said  R.  &  C,  or  that  they 
•claimed  or  were  entitled  to  a  lien,  and  they  filed 
no  pleading  in  said  cause  or  set  forth  their 
lien  in  any  manner,  and  the  court  made  no  find- 
ing in  their  favor,  or  against  them,  and  the 
judgment  in  no  way  granted  them  any  right  or 
gave  them  anything  or  denied  them  any  claim 
or  right,  and  it  affirmatively  appears  from  the 
i-ecord  that  such  parties  would  not  be  prejudi- 
cially affected  by  a  reversal  of  the  judgment; 
held  that,  even  though  they  appeared  by  gener- 
al appearance  only  in  said  action,  they  were  not 
pntitled  to  any  notice  of  an  appeal  from  the 
judgment. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  3137,  3138.] 

Sullivan,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Cassia  County; 
Lyttleton  Price,  Judge. 

Action  by  the  Nelson  Bennett  Company 
and  Alexander  Toponce  against  the  Twin 
Falls  Land  &  Water  Company  and  othera 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Motion  to  dismiss  appeal  overruled. 

Henderson,  Pierce,  Crltdilow  &  Barrette 
and  S.  H.  Hayes,  for  appellants.  Marshall 
K.  Snell,  Bertha  M.  Snell,  and  H.  H,  Hender- 
son, for  respondents. 


STEWART,  J.    The  respondaits  more  to 
dismiss  the  appeal  herein  upon  the  ground 
that  notice  of  appeal  was  not  served  upon 
Ryberg  &  Carleson,  defendants  named  in  the 
complaint.     Rev.  St.  4808,  requires  that  a 
notice  of  appeal  shall  be  served  upon  the 
"adverse  party"  or  his  attorney.    If  Ryberg 
&  Carleson  were  adverse  parties,  within  the 
meaning  of   this   statute,   then   the   appeal 
should  be  dismissed,  as  it  is  admitted  a  no- 
tice of  appeal  was  not  served  upon  them. 
"Adverse  parties,  upon  whom  notice  of  ai>- 
poai  must  be  served,  are  such  parties  as  a 
reversal  of  judgment  would  affect"     Aul- 
bach  v.  Dahier,  4  Idaho,  522,  43  Pae.  192; 
Titlman  v.  Alamance  Mining  Co.,  9  Idaho, 
240,   74  Pac.  520.     The  words  "would   af- 
fect," as  used  in  these  two  decisions,  mean 
"adversely  affect"    The  statute  intends  that 
a  notice  of  appeal  sliould  be  served  upon  all 
parties  who  have  an  interest  in  conflict  with 
a  reversal  of  the  Judgment,  or  whose  rights 
would  be  adversely  affected  by  a  reversal  of 
such  Judgment     Ilayne  on  New  Trial  and 
Appeal.  S  210;  Foley  v.  Bullard,  97  Cal.  510, 
32  Pac.  574;    United  States  v.  Crooks,  116 
Cal.  4.3,  47  Pac.  870;   Elliott  v.  Sup.  Ct,  144 
Cah  501,  77  Pac.  1109;    2  Spelling  on  New 
Trial  &  App.  Prac.  pp.  1143-6;  vol.  1,  Words 
and  Phrases,  p.  224;   The  Victorian,  24  Or. 
121,   32    Pac.    1040,   41   Am.    St.    Rep.    838. 
Where  default  is  entered,  and  the  rights  oC 
the  defendant   cannot  be  prejudicially    af- 
fected by  further  proceedings  In  the  case,  he 
Is  not  entitled  to  any  notice  of  such  further 
proceedings.    Cye.  vol.  23,  p.  754.    Looking 
into  the  record  for  the  purpose  of  determin- 
ing the  question  as  to  whether  or  not  it  af- 
flrmatively  appears  that  Ryberg  &  Carleson 
were  adverse  parties,  within  the  meaning  of 
the  statute,  or  would  be  prejudicially  affect- 
ed by  a  reversal,  we  find  that  the  Nelson 
Bennett    Company    commenced    an    action 
against  the  Twin  Emails  Land  &  Water  Com- 
pany, a  corporation,  Alexander  Toponce,  and 
Ryberg  &  Carleson,  and  Walter  6.  Filer  and 
Martin   B.    De   Long,   trnstees,    demanding 
Judgment  against  the  defendant  Twin  Falls 
Land  &  Water  Company  for  !P185,7(».C2,  and 
Interest  and  attorney  fees  and  costs,  and  for 
a  decree  of  court  that  plaintiff  have  a  Hen 
upon  the  canal  of  said  defendant  described  in 
the  complaint,  and  that  said  property  may 
be  sold  under  the  decree  of  the  court  to  sat- 
isfy said  lien  and  Judgment  and  that  all 
liens  against  said  property  be  litigated  and 
determined  in  this  action;    that  Walter  U. 
Filer  and  Martin  B.  De  Long,  trustees,  be 
decreed  to  have  no  right  or  claim  In  or  to 
said  property.    The  only  allegations  in  this 
complaint  as  to  the  defendants  Ryberg  & 
Carleson  are  found  in  paragraph  20  of  the 
complaint  as  follows:  "That  the  defendants 
Charles  Ryberg  and  Gus  Carleson,  as  Ryberg 
&  Carleson,  were  likewise  subcontractors  un- 
der this  plaintiff,  and  performed  labor  and 
furnished  materials  In  the  building  of  a  cer- 
tain portion  of  said  canal;  and  as  such  they 


Digitized  by  VjOOQlC 


Idaho)        NELSON  BENNETT  CO.  v.  TWIN  FALLS  LAND  &  WATER  CO, 


981 


did  heretofore  and  on  September  24,  1904, 
lile  a  Hen  with  the  county  recorder  of  said 
('assia  county,  Idaho,  claiming  the  sum  of 
f  o,8oC.33  due  them  for  worlc,  and  plaintiff  al- 
leges in  respect  tliereto  that  said  woric  was 
l»erXornied  within  the  distance  and  upon  that 
]M>rtion  of  the  canal  covered  by  this  plain- 
tiff's lieu,  and  descrn)ed  in  this  compluiut, 
and  is  lucluded  herein,  and  that  any  amount 
which  may  be  found  due  said  Ryberg  & 
Carlesou  upon  their  said  lieu  is  iucluded  in 
the  amount  due  and  owing  this  plaintiff,  as 
principal  contractor,  and  can  and  should  be 
litigated  and  determined  herein;  that  what- 
ever amounts  are  found  due  and  payable  said 
Byberg  &  Carlesou  should  be  satisfied  out  of 
the  property  Included  in  and  covered  by  this 
plaintiff's  lien;  that  plaintiff  has  paid  to  said 
defendants  Byberg  &  Carlesou  all  amounts 
by  it,  the  said  plaintiff,  received  from  the  de- 
fendant Twin  Falls  Land  &  W'ater  Company 
on  account  of  and  allowed  for  said  worlc  of 
Kyberg  &  Carleson,  under  the  contract  of 
employment  between  said  Ryberg  &  Carle- 
son  and  this  plaintiff;  and  whatever  amount 
Is  found  to  be  due  upon  the  lieu  and  claim 
of  said  Byberg  &  Carleson  should  be  deducted 
from  the  amount  herein  found  due  plaintiff, 
aud  decreed  and  distributed  to  said  Ryberg 
it  Carleson,  in  this  action." 

The  Twin  Falls  Land  &  Water  Company 
ausweretl  In  this  action,  and,  with  reference 
to  the  allegations  set  forth  against  Ryberg 
&  <;nrletion,  admitted  that  Ryberg  &  Carle- 
son were  snlicoutractors  under  Nelson  Ben- 
nett Company  in  the  performance  of  certain 
work,  but  whether  they  were  subcontractors 
under  the  work  mentioned  in  tlie  complaint 
and  answer  in  this  action,  upon  which  the 
lien  of  Nelson  Bennett  Company  was  found- 
ed, they  have  no  knowledge,  and  therefore 
deny.  They  further  admit  that  Ryberg  & 
Carlesou  filed  a  lien  iigainst  the  property,  and 
that  tlioy  are  now  clairaing  and  demanding 
payuient  of  the  sum  of  $5,850.33  from  the  de- 
fendants, iiUeiiing  such  amount  is  due  from 
Nelson  Bennett  Company  on  account  of  work 
and  lalKjr  performed,  but  as  to  the  lien,  they 
have  no  knowledge,  neither  do  they  know 
wiiether  the  plaintiff  paid  Ryi)org  &  Carle- 
sou, mid  tliorofore  they  deny  every  allegation 
lu  respt'tt  to  Ryberg  &  Carleson  made  by 
Nelson  Bennett  Company  in  its  complaint. 
Alexander  Toponce  filed  a  cross-complaint  in 
this  action,  but  does  not  menticm.  In  any 
way,  till'  names  of  liyherg  &  Carleson.  The 
ciiu.se  was  tried,  and  the  court  lundo  linilings 
of  fact  and  conclusions  of  law  in  which  t'.ic 
only  r%fcrenic  to  Ryberg  &  Carleson  Is 
found  at  folio  .530  of  the  transcript,  as  fol- 
lows: '•Siiid  Nelson  Bennett  Company  being 
an  ori^iniil  contractor,  and  the  said  Ale.\au- 
•der  T()|K)uce  a  subcontractor,  and  thereupon 
the  hearing  and  trial  of  the  al«)ve  consol- 
idated causes  was  commenced  January  23, 
1900,  and  had  before  the  court  without  a  ju- 
ry, at  which  trial  plaintiff  Nelson  Bennett 
■Company  aiijieared  by  Its  attorneys,  llai-shall 


K.  Snell,  Bertha  H.  Snell,  and  H.  H.  Hender- 
son, and  plaintiff  Alexander  Toponce  appear- 
ed by  his  attorneys,  Henderson  &  McMillan, 
and  the  defendants  Ryberg  &  Carleson  failed 
to  appear  and  were  in  default,"  It  may  be 
stated,  however,  in  this  connection,  that  there 
Is  on  file  a  written  appearance  on  tlie  part 
of  Ryberg  &  Carlesou  by  their  attorney,  but 
that  such  written  ajipearance  is  the  only 
paper  filed  In  said  cause  by  said  Ryl)erg  & 
Carleson,  Again,  at  folio  589,  in  its  twcntj-- 
thlrd  finding,  the  court  finds:  "The  court 
finds  that  the  defendants  Ryberg  &  Carleson, 
subcontractors  under  said  Nelson  Bennett 
Company,  failed  to  appear  herein  or  to  pros- 
e<;ute  their  lien,  and  are  in  default."  .\galn 
at  folio  010,  In  conclusion  of  law  No.  5,  tlic 
court  finds  "that  the  defendants  Ryiierg  & 
Carleson  are  in  default."  In  the  decree,  the 
names  of  Ryberg  &  Carlesou  were  not  In  any 
way  mentioned.  Thus  it  will  be  seen  tliat 
the  pleadings  do  not  put  In  issue  any  claim 
of  Ryberg  &  Carleson.  They  do  not  appear 
in  the  action  except  by  a  general  appearance. 
They  failed  to  answer  or  file  a  cross-com- 
plaint, setting  up  any  claim  of  Hen,  or  ask- 
ing for  any  Judgment.  The  court  did  not 
find  that  there  was  any  sum  due  them;  did 
not  find  that  they  had  filed  or  were  entitled 
to  any  Hen  upon  said  property,  and  made  no 
linding  whatever  giving  them  any  alfirumtlvc? 
relief  against  the  plaintiff  or  any  of  tlieir  co- 
defendants.  The  court  did  not  enter  any 
decree  against  them  In  any  way  wliatever: 
did  not  adjudge  any  rights  In  their  favor  or 
against  them.  So  It  will  be  seen  that,  so 
fur  as  the  record  in  this  case  is  concerned, 
Ryberg  &  Carleson.  after  the  allegations  In 
the  complaint,  were  dismissed  from  further 
consideration  In  said  cause;  that  the  only 
reference  to  them  thereafter  was  to  the  ef- 
fect that  they  had  made  default,  and  failed 
to  prosecute  their  lien  or  any  claim.  By 
the  Judgment  and  findings,  therefore,  they 
were  given  nothing.  They  had  no  Interest 
whatever  in  the  judgment.  A  reversal  of 
tlie  Judgment  could  not  possibly  have  given 
them  any  less.  They  could  not  possibly  have 
been  prejudicially  affected,  because  they  had 
nothing  iiy  the  judgment  or  decree,  and  they 
could  not  have  been  given  less  by  any  fu- 
ture Judgment  that  might  have  been  render- 
ed upon  a  retrial,  even  had  the  cause  been 
reversed.  They  have  no  interests  in  the  case 
which  are  adverse  to,  or  in  conflict  with, 
those  of  the  appellant.  They  have  no  Inter- 
est in  sustaining  the  decree,  because  the  de- 
cree gives  them  nothing.  They  would  not 
lose  anything  even  though  the  appellant 
should  prevail  on  appeal.  They  were  not 
interested  in  sustaining  the  judgment  from 
which  tlie  appeal  was  taken.  They  are  not 
adverse  parties  within  the  meaning  of  tlie 
statute,  and  con.sequently,  are  not  entitled  to 
notice  of  appeal. 

It  Is  contended,  however,  that  Inasmuch 
as  the  evidence  of  Ryl)erg  &  Carleson  was 
used  to  prove  the  claim  of  Nelson  Bennett 
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Company  against  the  Twin  Falls  Land  & 
Water  Company,  and  as  the  claim  of  Nelson 
Bennett  Company  covered  the  work  done  by 
Ryberg  &  Carleson,  and  as  Nelson  Bennett 
Company  recovered  In  the  action,  they  there- 
l)y  recovered  also  the  amount  claimed  by 
Ryberg  &  Carleson  and  for  that  reasoh  they 
were  interested  in  the  Judgment.  Ryberg 
&  Carleson,  however,  are  making  no  claim 
against  Nelson  Bennett  Company.  The  court 
did  not  find  that  Nelson  Bennett  Company 
was  Indebted  to  Ryberg  &  Carleson  In  any 
sum.  The  contractual  relations  between  Ry- 
berg &  Carleson  and  Nelson  Bennett  Com- 
pany were  not  necessarily  Involved  in  this 
suit.  In  an  action  to  recover  by  Nelson  Ben- 
nett Company  against  the  Twin  Falls  Com- 
pany, Ryberg  &  Carleson  were  not  necessary 
or  proper  parties,  except  by  reason  of  the 
fact  that  a  lien  was  claimed  upon  the  prop- 
erty of  the  Twin  Falls  Land  &  Water  Com- 
pany. Had  Nelson  Bennett  Company  sued 
Twin  Falls  Company  upon  the  contract  alone, 
without  claiming  any  lien,  Ryberg  &  Carleson 
would  not  have  been  necessary  or  prtjper 
parties.  Inasmuch  as  they  made  no  claim 
of  lien  in  this  action,  and  the  court  did  not 
find  they  had  any  lien,  and  did  not  find  that 
there  was  any  sum  due  them  from  Nelson 
Bennett  Company,  and  did  not  adjudge  tlint 
any  part  of  the  money  realized  under  the 
Judgment  be  distributed  to  them,  they  had 
no  interest  whatever  In  the  Judgment,  and  It 
w^as  immaterial  to  them  what  further  pro- 
ceedings were  taken  on  the  part  of  the  Judg- 
ment debtor.  They  could  not  secure  in  any 
future  proceeding  In  said  case  any  less  right 
or  any  less  Interest  than  was  given  them  by 
the  Judgment  entered  in  said  cause  from 
which  the  appeal  was  taken.  They  would  In 
no  way  be  prejudicially  affected  by  a  reversal 
of  said  Judgment. 

The  motion,  therefore,  to  dismiss  the  ap- 
peal will  be  overruled. 

AILSIIIE,  C.  J.,  concurs.    SULLIVAN,  J., 

dissents. 

SULLIVAN,  J.  (dissenting).  I  am  unable 
to  concur  lu  tlie  conclusion  reached  by  my 
associates  on  the  motion  to  dismiss  the  ai>- 
I)eal  In  this  case.  At  the  outset,  Mr.  Justice 
STEWART,  who  prepared  tiie  opinion  of  the 
majority,  maintains  under  the  provisions  of 
section  4S08,  Rev.  St.  1887,  requiring  notice 
of  appeal  to  be  served  upon  the  adverse 
party  or  his  attorney,  that  the  term  "adverse 
party"  means  only  such  parties  as  might  be 
"prejudicially  affected"  by  a  modification  or 
a  revei'sal  of  the  Judgment  apjjealed  from, 
and  such  prejudice  must  affirmatively  up- 
l»ear  on  the  face  of  the  transcript.  I  am  un- 
able to  concur  with  that  view  of  that  ques- 
tion. 

When  a  party  has  been  brought  into  court 
and  a  Judgment  entered  against  him,  be  is 
entitled  to  a  notice  of  all  proceedings  sul)se- 
quent  to  the  Judgment,  even  though  it  be  a 


proceeding  to  reverse  such  Judgment.  If  his 
codefendant  appeals  and  he  does  not  Join  in 
the  appeal,  notice  of  appeal  must  be  served 
on  him,  If  his  status  in  such  action  will  be 
changed  in  any  way  or  manner,  whether 
prejudicially  or  otherwise,  on  such  apr)eal. 
The  presumption  from  his  not  Joining  hU 
codefendant  in  the  appeal  is  that  be  Is  sat- 
isfied with  the  Judgment,  and  does  not  desire 
to  have  it  reversed.  If  his  status  or  i)er8on- 
al  liability  Is  to  be  changed  In  any  manner, 
he  has  the  right  to  notice  and  the  right  to  be 
heard  on  such  change.  The  "due  process  of 
law"  clause  of  both  the  federal  and  state 
Constitutions  grants  the  right  to  the  person 
to  be  affected  by  Judicial  proceedings  to  be 
present  before  the  tribunal  which  pronounces 
or  sets  aside  a  Judgment  upon  questions  of 
life,  liberty,  or  property,  and  to  have  the 
right  to  resist  the  setting  aside  of  a  Judgment 
against  himself.  If  he  so  desires.  It  Is  not 
for  the  court  to  presume  that  the  settini? 
aside  of  a  Judgment  is  beneficial  to  a  defend- 
ant, and  that  no  notice  thereof  need  be  given 
him  for  that  reason.  Due  process  of  law  re- 
quires that  his  life,  liberty,  or  property  shall 
not  be  afTected  In  Judicial  proceedings  where- 
in he  has  api)eared  as  a  party,  without  giving 
him  an  opportunltj-  to  be  heard.  This  court 
held  In  Aulbach  v.  Dahler,  4  Idaho,  522,  43 
Pac.  192,  that  adverse  parties  upon  whom 
notice  of  appeal  must  be  served  are  such 
parties  as  a  reversal  of  the  Judgment  would 
affect.  That  means  affect  In  any  way.  In 
TItlman  v.  Alamance  Mining  Co.,  9  Idaho. 
240,  74  Pac.  529.  this  court  held,  under  the 
provisions  of  said  section  4808,  that  a  notI<<e 
of  appeal  must  be  served  on  each  party  to 
the  suit  whose  Interest  would  be  affected  by 
a  modification  or  reversal  of  the  Judgment, 
or  order  appealed  from,  whether  such  party 
be  plaintiff,  defendant,  or  Intervener,  and 
whether  he  appears  or  Is  In  default — not  prej- 
udicially affected,  but  "affected."  In  support 
of  that  position,  the  court  cited  Senter  t. 
De  Bernal,  38  Cal.  «37,  that  being  the  leftding 
case  in  California,  under  section  940  of  the 
California  Code  of  Civil  Procedure,  which 
section  Is  identical  with  said  section  4808. 
The  California  Supreme  Court  construed  the 
term  "adverse  party"  as  follows:  "Every 
party  whose  Interests  In  the  subject-matter 
of  the  appeal  Is  adverse  to,  or  will  be  af- 
fected by,  the  reversal  or  modification  of  the 
Judgment  or  order  from  which  the  appeal 
has  been  taken  Is,  we  think,  an  'adverse  par- 
ty,' within  the  meaning  of  tliese  provisions  of 
the  Code,  irrespective  of  the  question  wheth- 
er he  appears  upon  the  face  of  the  record  In 
the  attitude  of  plaintiff  or  defendant  or  Inter- 
vener." The  cases  decided  by  the  Supreme 
Court  of  Idabo  construing  the  term  "adrerse 
party,"  are  cited  with  approval  In  the  TItl- 
man case.  Mr.  Justice  STEWART,  In  sup- 
port of  his  contention  in  this  matter,  cites 
Hayne  on  New  Trial  &  Appeal,  t  210.  I  am 
unable  to  find  anything  In  that  section  In 
which  the  author  or  the  cases  cited  by  him 
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holds  tbat  tbe  meaning  of  the  term  "adTerse 
party"  means  only  those  parties  whose  In- 
terests would  be  prejudicially  affected.  The 
author  there  states:  "Every  party  whose  In- 
terest in  the  subject-matter  of  the  appeal  Is 
adverse  to,  or  will  be  affected  by,  the  reversal 
or  modification  of  the  judgment  or  order  from 
which  the  appeal  has  been  taken  is,  we  think, 
an  'adverse  party,'  within  the  meaning  of 
these  provisions  of  the  Code,  irrespective  of 
the  question  whether  he  appears  upon  the 
face  of  the  record  In  the  attitude  of  plaintiff 
or  defendant  or  intervener."  My  associates 
read  Into  said  section  4808  the  word  "prejudi- 
cially." Foley  V.  Bullard,  97  Cal.  516,  32  Pac. 
•^74,  is  cited  by  my  associates  in  support  of 
their  contention  on  this  point.  The  court 
there  said:  "If  a  Judgment  of  reversal 
leaves  them  In  statu  qno,  then  this  appeal 
does  not  affect  their  rights,  and  they  are  not 
entitled  to  notice."  The  converse  of  that 
proposition  is  also  true,  tbat  if  a  reversal 
or  modification  of  the  Judgment  apiiealed 
from  does  not  leave  the  party  in  statu  quo, 
he  Is  "affected";  his  status  Is  changed.  1 
Words  and  Phrases,  p.  224,  is  also  cited. 
The  author  there  states  as  follows:  "Every 
party  whose  Interest  In  the  subject-matter  of 
an  appeal  Is  adverse  to,  and  will  be  affected 
by,  a  reversal  or  modification  of  the  Judg- 
ment or  order  from  which  the  appeal  has 
been  taken  is  an  'adverse  party,'  and  entitled 
to  notice  of  apt>eal,  Irrespective  of  the  ques- 
tion whether  such  party  appears  on  the  face 
of  the  record  In  the  attitude  of  plaintiff,  de- 
fendant, or  Intervener." 

The  position  I  take  is  that  every  party  to 
an  action  is  an  adverse  party  to  an  appel- 
lant whose  right  would  be  affected  In  any 
way  by  a  reversal  or  modification  of  the 
Judgment,  and  I  think  the  expression  used  by 
the  conrt  In  the  case  of  Foley  v.  Bullard,  su- 
pra. Is  a  very  apt  one ;  that  is,  If  a  modifica- 
tion or  reversal  of  the  judgment  leaves  the 
party  in  statu  quo,  then  the  appeal  does  not 
affect  his  rights,  and  he  is  not  entitled  to  no- 
tice, but  if  it  affects  his  rights  in  any  way 
so  as  not  to  leave  him  In  statu  quo,  then  be  is 
an  adverse  party.  Mr.  Justice  STEWART  al- 
so cites  2  Spelling  <m  New  Trial  &  App.  Prac. 
1143,  where  the  author  states  as  follows: 
"The  term  'adverse  party,'  In  designating 
the  appellant  and  respondent  on  appeal,  can- 
not, without  absurdity,  be  held  to  Include  one 
who  would  be  benefited  by  a  reversal  or 
modification,  but  only  those  whose  Interests 
clearly  are,  or  may  be,  affected  prejudicially. 
This  was  Illustrated  and  lucidly  explained 
In  The  Victorian,  24  Or.  121,  32  Pac.  1040, 
41  Am.  St  Kep.  838."  It  appears  from  that 
decision  that  an  action  was  brought  against 
the  defendant  boat,  the  Victorian,  under  the 
l)rovl8lons  of  certain  lien  laws,  to  enforce  a 
lien  for  materials  alleged  to  have  been  fur- 
nished by  the  plaintiffs  to  the  contractor 
who  constructed  said  boat.  It  is  disclosed  by 
the  opinion  in  that  case  that  the  sheriff  of 
Multnomah  county  seized  the  boat,  where- 


upon the  O.  S.  L.  Hallway  Company  filed  its 
undertaking,  as  provided  by  the  statutes  of 
Oregon,  with  one  Thompson  and  Troupe  as 
sureties,  and  obtained  Its  release,  and  there- 
after the  O.  S.  L.  Co.  appeared  In  the  ac- 
tion as  such  defendant  and  claimant  After 
trial,  the  conrt  rendered  a  judgment  against 
the  boat  and  also  against  the  sureties  up- 
on their  undertaking.  From  that  Judgment 
the  railway  company  appealed,  but  neither 
'Thompson  nor  Tronpe  Joined  In  the  appeal, 
and  no  notice  of  such  appeal  was  served  up- 
on them  or  either  of  them  by  the  railway 
company.  Upon  that  state  of  facts,  the 
plaintiff  moved  to  dismiss  the  appeal,  upon 
the  ground  that  Thomiison  and  Troupe  would 
be  affected  by  a  modification  or  reversal  of 
the  Judgment  and  that  they  were,  as  to  the 
plaintiffs  or  defendants,  an  adverse  party, 
^vlthin  the  meaning  of  the  statute  in  relation 
to  appeals,  and  therefore  necessary  parties  to 
give  the  appellate  court  Jurisdiction  to  revise 
or  reverse  the  Judgment  After  stating  what 
the  statute  of  Oregon  requires  in  the  service 
of  notice  of  appeal.  Chief  Justice  Lord  in 
the  opinion  said:  "Who,  then,  Is  'an  adverse 
party,'  within  the  meaning  of  these  provi- 
sions of  the  Code,  upon  whom  the  notice  of 
appeal  must  be  served?  Evidently,  every 
party  whose  interest  in  relation  to  the  Judg- 
ment or  decree  api)ealed  from  Is  in  conflict 
with  the  modification  or  reversal  sought  by 
the  appeal.  Such  has  been  declared  to  be 
the  meaning  of  the  words  'adverse  party,'  as 
used  in  the  statutes  of  other  states ;"  and  the 
learned  Chief  Justice  then  cites  a  number 
of  decisions  from  other  states,  and  among 
them,  Senter  v.  De  Bernal,  38  Cal.  640.  I 
am  not  informed  of  what  the  record  showed 
in  tbat  case,  and  why  the  learned  Chief  Jus- 
tice arrived  at  the  conclusion  tbat  the  sure- 
ties against  whom  judgment  had  been  ren- 
dered would  not  be  prejudiced  by  a  reversal 
or  modification  of  the  Judgment 

I  have  several  cases  In  mind  where  Judg- 
ments were  rendered  against  the  principal 
and  the  sureties  on  bonds,  and  the  sureties 
were  very  anxious  that  the  Judgment  should 
be  sustained,  because  the  principal  was  then 
in  a  condition  to  pay  the  Judgment  and  they 
desired  him  to  do  so,  and  for  that  reason 
did  not  want  the  Judgment  reversed,  for  in 
case  of  protracted  litigation,  the  principal 
might  become  insolvent  and  they  in  the  end 
would  have  the  judgment  to  pay.  Their  In- 
terests were  adverse  to  having  the  judgment 
modified  or  reversed,  and  would  have  been 
affected  by  a  reversal  of  the  Judgment  So, 
in  the  case  of  The  Victorian ;  If  the  sureties 
were  desirous  of  having  the  Judgment  entered 
ia  that  case  sustained,  for  the  reason  that 
the  principal  was  then  able  to  and  could  pay 
the  judgment  but  that  in  case  a  new  trial 
was  granted  and  another  Judgment  obtain- 
ed, the  sureties  might  then  have  to  pay  the 
judgment  themselves,  they  were  interested 
ta  having  the  Judgment  sustained,  and  were 
adverse  parties,   and    were   entitled    to    be 
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beard  on  tlie  appeal.  But  I  suppose  It  ap- 
peared In  that  case  that  the  principal  In  the 
bond  sued  on  wonld  be  able  to  respond  to 
any  Judgment  that  might  be  rendered  on  a 
retrial  of  the  case.  The  point  I  make  Is 
that  a  judgment  debtor  may  not  desire  to 
have  a  Judgment  reversed,  and,  If  he  does 
not  Join  In  the  appeal,  notice  of  appeal  must 
be  served  on  him.  I  cannot  understand  In 
such  eases  why  the  appellant  under  said  sec- 
tion 4808  is  not  required  to  serve  hl»  notice 
of  appeal  upon  every  codefendant  who  does 
not  Join  with  him  in  the  appeal,  and  whose 
interests  might  In  any  way,  prejudicially  or 
otherwise,  be  afTected  by  a  modification  of 
the  Judgment,  as  it  Is  clear,  In  many  cases, 
a  reversal  of  a  Judgment  against  a  party 
would  not  benefit  him,  but  absolutely  injure 
hlru.  The  decision  In  The  Victorian,  supra, 
takes  the  broad  ground  that  a  reversal  of  a 
judgment  Is  always  beneficial  to  a  defendant, 
when  as  a  matter  of  fact  It  Is  not.  Mr. 
Spelling  seems  to  think  that  the  term  "ad- 
verse party,"  In  designating  the  appellant 
and  respondent  on  appeal,  cannot,  without  ab- 
surdity, be  held  to  include  one  who  would 
be  benefited  by  a  reversal  or  modification  of 
the  Judgment.  But  how  does  a  court  know 
that  if  a  judgment  be  rendered  against  a 
principal  and  surety,  and  the  principal  ap- 
peals from  the  judgment,  that  the  surety 
win  not  be  prejudicially  affected  even  by  a 
reversal  of  the  Judgment  against  him?  The 
statute  Intends  that  every  party  to  an  action, 
who  has  any  Interest  in  the  suit  whatever 
that  might  be  affected  In  any  way  by  a  re- 
versal or  modification  of  the  Judgment,  should 
be  served  with  a  notice  of  appeal,  so  as  to 
give  him  an  opportunity  to  be  hoard.  Un- 
less it  clearly  appears  from  the  record  that 
the  party  upon  whom  a  notice  of  appeal  has 
not  been  served,  cannot  be  affected  In  any 
manner  by  a  modification  or  reversal  of  the 
Judgment,  he  Is  an  "adverse  party,"  and 
may  be  affected,  within  the  meaning  of  the 
provisions  of  said  section  4808,  as  a  party 
may  be  Interested  In  having  a  judgment 
against  him  sustained,  rather  than  taking 
the  hazard  of  a  new  trial,  on  which  a  more 
unfavorable  judgment  might  be  obtained,  or 
perhaps  the  Inability  of  his  codefendant  to 
respond  to  a  judgment  entered  on  a  new 
trial  of  the  case. 

It  must  be  presumed  that  a  party  plaintiff 
or  defendant  who  does  not  join  with  his  co- 
plaintiff  or  codefendant  in  an  appeal  is  sat- 
isfied with  the  judgment,  and  Is  opposed  to 
a  modification  or  reversal  thereof.  Why 
should  a  court  come  to  the  conclusion  that 
a  party  against  whom  a  judgment  has  been 
rendered,  and  who  refuses  to  join  his  code- 
fendant in  an  appeal,  will  be  beneficially  af- 
fected by  a  reversal  of  the  judgment  and  a 
new  trial,  and  decline  to  give  him  his  day  In 
court?  The  very  fact  that  such  party  re- 
fuses to  Join  In  an  appeal  indicates  that  he 
is  satisfied  with  the  result,  and  desires  the 
Judgment  to  stand,   and  should   be  served 


with  notice  of  appeal,  that  he  may  appear 
and  have  opportunity  to  resist  a  reversal  of 
the  judgment.  If  he  wishes  to  do  so.  With- 
out such  notice,  he  Is  deprived  of  his  day  in 
court,  and,  without  notice  to  him,  the  court 
holds  that  he  will  be  benefited  or  not  preju- 
diced by  a  reversal  of  the  judgment.  It 
changes  his  liability  without  his  consent,  and 
without  Jurisdiction  of  his  person.  It  does 
not  leave  him  in  statu  qao ;  therefore,  it  Is- 
very  apparent  to  me  that  the  notice  of  ap- 
peal must  be  served  upon  each  and  every 
party  to  the  action  who  would  in  any  man- 
ner be  affected  by  a  modification  or  reversal 
of  the  judgment.  The  holding  that  a  de- 
fendant does  not  have  to  be  served  with  no- 
tice when  the  appeal  is  taken  to  set  aside 
the  Judgment  against  him,  for  the  reason 
that  a  reversal  of  the  judgment  would  bene- 
fit him.  Is  absolutely  wrong,  for  a  reversal 
in  many  cases  Is  absolutely  prejudicial  to 
the  Interests  of  the  judgment  debtor.  After 
a  defendant's  personal  liability  has  been  de- 
termined by  a  court  of  competent  jurisdic- 
tion by  service  of  process  or  bis  voluntary 
appearanee,  the  court  has  no  authority  to 
change  the  judgment  In  any  way  so  as  to- 
change  the  defendant's  personal  liability  or 
status  in  any  manner  without  notice  to  hiui. 
It  is  not  sufficient  for  the  court  to  say  that» 
as  the  judgment  is  reversed  and  a  new  trial 
granted,  It  is  not  prejudicial  and  may  be- 
done  without  notice,  for  in  many  cases  that 
would  not  be  true.  The  construction  of  tho 
term  "adverse  party,"  as  used  In  said  sec- 
tion 4808,  Is  that  every  party  to  the  ac- 
tion who  would  not  be  left  In  statu  quo, 
if  everything  asked  for  by  the  appellant 
on  his  appeal  Is  granted.  Is  an  "adverse- 
party,"  and  must  be  served  with  notice  of 
appeal.  But  In  the  case  at  bar,  my  associates 
hold  that  Ryberg  &  Carleson  can  in  no  pos- 
sible view  of  the  case  be  In  any  manner  af- 
fected by  a  reversal  of  the  judgment.  They, 
In  effect,  hold  that  their  status  will  not  be 
affected  or  changed  In  any  way,  even  if  all 
the  appellant  demands  on  this  appeal  Is  grant- 
ed. So  In  their  view  of  the  case,  Ryberg  & 
Carleson's  status  will  not  be  affected,  what- 
ever the  decision  on  the  merits  may  be. 

I  will  now  proceed  to  discuss  the  main  ques- 
tion on  the  motion  to  dismiss.  This  actloa 
was  brought  to  foreclose  an  original  contract- 
or's lien.  Two  of  the  subcontractors,  of  whom 
there  were  more  than  20,  had  filed  subcon- 
tractor's liens,  and  one  of  them,  Alexander 
Toponce,  had  brought  an  action  to  foreclose 
his  lien,  making  the  Twin  Falls  Land  & 
Water  Company  and  the  Nelson  Bennett  Com- 
pany defendants.  Thereafter,  this  action  was 
brought  by  the  Nelson  Bennett  Company 
against  the  Twin  Falls  Company,  Alexander 
Toponce,  Ryberg  &  Carleson,  and  Walter  G. 
Filer  and  Martin  B.  De  Long,  trustees,  as 
defendants.  The  record  falls  to  show  wheth- 
er Ryberg  &  Carleson  had,  at  the  time  this 
suit  was  brought,  commenced  an  action  to 
foreclose  their  subcontractor's  lieu;  but  Xei- 
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sou  Beuiiett  Coiupaoy  allege  In  their  com- 
plaint that  the  defendants  Byberg  &  Carleson 
were  subcontractors  under  the  Nelson  Ben- 
nett Company,  and  had  performed  labor  and 
furnished  materials  in  the  building  of  cer- 
tain poi-tious  of  the  canal  in  controversy, 
and  further  allege  that  they  had  filed  their 
Hen,  claiming  a  balance  due  them  of  $5,856.- 
3^  for  such  work  and  materials,  and  that  In 
order  to  protect  the  Nelson  Bennett  Company 
as  principal  contractor  said  Ryberg  &  Carle- 
son's  claim  slK>uld  be  litigated  and  determined 
In  this  action,  and  the  amount  f  oimd  due  them 
should  be  satisfied  out  of  the  property  cov- 
ered by  the  plaintiff's  lien;  that  plaintiff  had 
paid  to  said  Ryberg  &  Carleson  all  sums  by 
It  received  from  the  Twin  Fails  Company, 
and  allowed  for  the  worlc  of  Ryberg  &  Carle- 
son under  the  contract  between  Ryberg  & 
Carleson  and  the  plaintiff.  It  is  further  al- 
leged in  the  complaint  of  the  Bennett  Com- 
pany, as  follows:  "Plaintiff  further  alleges 
that  this  proceeding  is  of  such  a  nature  that 
the  court  should  herein  determine  any  and 
ail  controversies  between  the  parties,  which 
plaintiff  alleges  can  be  done  without  preju- 
dice to  the  rights  of  any  one,  and  a  complete 
determination  of  the  controversy  and  rights 
of  all  parties  cannot  be  had  without  the  pres- 
ence of  the  lien  claimants,  made  parties  here- 
to, and  for  that  purpose  and  that  equity  may 
be  done,  and  a  multiplicity  of  suits  avoided, 
and  one  decree  only  of  foreclosure  may  be 
made,  plaintiff  has  accordingly  made  said 
Toponce,  said  Ryberg  &  Carleson,  and  said 
Filer  and  De  Long,  trustees  aforesaid,  parties 
defendant  berein."  It  is  there  alleged  that 
a  complete  determination  of  the  controversy 
and  rights  of  all  the  parties  cannot  be  had 
without  the  presence  of  Ryberg  &  Carleson 
and  Toponce  and  Filer  and  Dc  Long.  Sum- 
mons was  ii-sued  to  all  of  the  above-named 
defendants,  and  was  served  on  Ryberg  i^ 
Carleson  and  the  other  defendants.  Ryberg 
&  Carleson  thereafter  made  a  written  appear- 
ance, and  took  30  days  in  which  to  answer. 
They  did  not  answer,  and  at  the  beginning  of 
the  trial  tiieir  default,  for  want  of  an  an- 
swer, was  entered.  The  other  defendants  an- 
swered. The  answering  defendants  admitted 
that  the  defendants  Ryberg  &  Carleson  were 
subconiriictors  under  the  plaintiff  in  the  per- 
formance of  certain  work  on  said  canal,  and 
al»^o  admitted  that  Ryberg  &  Carleson  had 
filed  a  subcontractor's  lien  against  said  canal, 
and  that  they  were  claiming  thereunder  $5,- 
856.33  from  the  defendants,  and  that  as  to 
the  allegation  that  the  Bennett  Company  had 
paid  to  Ryl>ere  &  Carleson  all  sums  of  money 
received  by  them  from  the  Twin  Falls  Com- 
pany for  the  work  done  by  Ryberg  &  Carleson 
the  Twin  Falls  Company  avers  that  it  has 
uo  knowledge  or  information  sufficient  to 
answer  said  allegation,  and  therefore  denies 
tiie  same. 

After  this  action  was  brought,  the  action  of 
Toponce  to  foreclose  his  lien  was  consolidat- 
ed with  this  action,  and  Toponce  was  made  a 


defendant,  and  he  filed  a  cross-complaint  here- 
in, setting  up  his  claim  in  the  matter.  The 
cause  was  tried  by  the  court,  and  findings  of 
fact,  conclusions  of  law,  and  Judgment  was 
entered.  The  twenty-third  finding  of  the 
court  is  as  follows:  "The  court  finds  that  the 
defendants  Ryberg  &  Carleson,  subcontractors 
under  said  Nelson  Beuuett  Company,  failed 
to  appear  herein  or  to  prosecute  their  lieu, 
and  are  in  default."  There  the  court  finds 
that  Ryberg  &  Carleson  were  subcontractors 
under  the  Bennett  Company,  and  that  tiiey 
failed  to  prosecute  their  lien.  My  position 
is  tliat  the  record  clearly  shows  that  Ryberg 
&  Carleson,  although  In  default,  are  adverse 
parties  to  the  appellant  in  this  case,  and  that 
the  notice  of  appeal  should  have  been  served 
on  them.  While  their  names  are  not  men- 
tioned in  the  decree  or  Judgment,  except  where 
it  recites  that  the  defendants  Ryberg  &  Carle- 
son are  In  default,  and  failed  to  prosecute 
their  lien,  thus  holding  that  they  bad  a  lien 
and  the  opportunity  to  litigate  It  in  this 
suit,  and  finds  they  failed  to  do  so,  neverthe- 
less, the  record  shows  that  they  may  be  af- 
fected by  a  reversal  of  this  Judgment  The 
record  shows  that  Ryberg  &  Carleson  construct- 
ed the  Dry  Creek  dam,  and,  as  above  stated, 
the  court  found  that  there  were  placed  in 
said  dam  2C)8.992  cubic  yards  of  earth,  but 
that,  as  the  Beuuett  Company's  mechanic's 
lien  and  complaint  only  claimed  184,551  cubic 
yards,  the  court  would  allow  them  only  for 
that  amoimt,  and  thereby  refui^cd  to  allow  the 
Bennett  Company  for  over  24,000  cubic  yards 
tliat  Ryberg  &  Carleson  bad  placed  in  said 
dam,  and  by  the  default  of  the  defendants 
Ryberg  &  Carleson,  and  their  failure  to  liti- 
gate In  this  action  their  claim  as  subcouti-act- 
ors,  the  Bennett  Company  has  failed  to  re- 
cover Judgment  for  the  full  amount  of  earth 
placed  in  said  dam  by  Ryberg  &  Carleson,  and 
now,  if  the  Bennett  Company  cannot  plead 
this  judgment  in  bar  of  au  action  by  Ryberg 
&  Carleson  against  It  to  recover  for  aoS.OD'J 
cubic  yards  which  the  trial  court  found  had 
been  placed  in  said  dam,  Ryberg  &  Carleson 
will  be  permitted,  by  their  own  default,  to 
recover  from  the  Bennett  Company  over  $0,000 
more  for  their  work  on  the  canal  than  the 
Bennett  Company  recovered  from  the  Twin 
Falls  Company.  For  that  reason,  this  action 
is  a  bar  against  Ryi)erg  &  Carleson  from  re- 
covering more  from  the  Bennett  Company 
than  it  i-ecovered  from  the  Twin  Falls  Com- 
pany for  the  work  done  by  Ryberg  &  Carle- 
son. This  action,  under  the  facts  pleaded 
and  the  default  of  Ryberg  &  Carleson,  Is  a 
bar  to  a  rei.'overy  by  Ryberg  &  Carleson  for 
anj-  greater  sum  than  tiie  Bennett  Company 
recovered  hi  this  acjtion  for  the  work  done 
b.v  them.  Conceding  that  Ryberg  &  Carleson 
had  an  understandlug  with  the  Bennett  Com- 
paii.v  that  thoy  would  accept  whatever  it  re- 
covertHl  from  tlip  Twin  Falls  Company,  as 
it  recovered  for  aiiout  184.000  cubic  yards  of 
earth  placed  in  said  dam,  if  the  case  is  re- 
VL'r.sed  and  sent  back  for  a  new  trial,  and  the 
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trial  court  should  find  that  there  were  only 
160,000  cubic  yards  placed  In  said  dam,  as 
averred  by  the  TavIu  Falls  Company  In  Its  an- 
swer, Ryberg  &  Carleson  will  be  loser  of  more 
than  $5,000.  Any  way  you  may  put  It,  Ry- 
berg &  Carleson  will  be  affected  by  a  reversal 
of  this  judgment,  and  are  adverse  parties, 
within  the  meaning  of  the  provisions  of  sec- 
tion 4808,  and  should  have  been  served  with 
notice  of  appeal. 

While  it  Is  true  the  contract  of  Ryberg  & 
Carleson  was  as  subcontractors  under  the 
Bennett  Company,  and  they  were  not  named 
In  the  contract  between  the  Twin  Falls  Com- 
pany and  the  Bennett  Company,  still  It  was 
only  right,  proper,  and  Just  that  they  were 
compelled,  under  the  law,  to  aiipear  In  this 
action  and  establish  ''le  amount  of  work  done 
by  them  for  the  protection  of  the  Bennett 
Company,  as  well  as  themselves,  or  be  barred 
from  In  any  n>anner  foreclosing  their  Hen. 
"  -v  were  regularly  brought  In  under  the  al- 
!i',;utlons  of  the  complaint,  appeared  In  the 
action,  and  only  defaulted  for  want  of  an  an- 
swer, and,  so  far  as  any  recovery  by  them  for 
the  work  done  under  their  subcontract,  they 
ought  to  be  bound  as  to  the  lamount  of  work 
they  can  recover  for  by  the  findings  of  the 
court  on  that  question.  If  not,  the  finding  of 
the  amount  of  work  done  by  them  on  the  Dry- 
Creek  dam  may  be  changed  upon  a  retrial 
of  this  case  and  their  Interests  affected,  and 
for  that  reason  they  are  adverse  parties,  and 
ought  to  have  been  served  with  notice  of  ap- 
peal. Mr.  Justice  STEWART  states  In  his 
opinion,  as  follows:  "The  court  did  not  en- 
ter any  decree  against  them  [R.  &  C]  In  any 
way  whatever ;  did  not  adjudge  any  rights  in 
their  favor  or  against  them."  Under  the  law, 
one  who  Is  made  a  party  to  an  action — the 
coiiiplaint  setting  up  certain  rights  claimed  by 
htm — and  Is  served  with  summons  and  ap- 
I)ears  In  the  action,  and  Is  only  In  default 
for  want  of  an  answer,  Is  bound  by  the  Judg- 
ment or  de<.Tee  entered  in  such  action,  wheth- 
er he  be  named  in  it  or  not,  at  least,  so  far 
that  such  Judgment  or  decree  would  be  a 
bar  to  an  action  brought  by  him  upon  bis 
cause  of  action  stated  or  set  forth  in  the  com- 
I>Ia!nt  against  the  plaintiff  in  the  action. 
Supiwsing  that  each  of  the  22  subcontractors 
had  bc>en  named  as  defendants  In  the  com- 
plaint, and  the  allegations  therein  to  the  ef- 
fect that  each  of  such  subcontractors  had  fil- 
ed mechanics'  liens  for  certain  amounts,  nam- 
ing them,  and  the  complaint  contained  other 
allegations  sufiiclent  to  show  that  all  of  said 
claims  should  be  settled  in  one  action,  and 
each  and  every  of  such  defendants,  after 
having  made  a  written  appearance,  should 
default  for  want  of  an  answer,  would  It  be 
right,  under  our  law,  to  permit  them  there- 
after to  bring  22  suits  to  foreclose  their  Hens? 
I  say  no,  and  the  law  does  not  contemplate  or 
countenance  such  proceedings.  They  are  and 
ought  to  be,  In  a  case  of  that  kind,  barred 
from  each  bringing  an  action.  In  Justice  to 
the  original   contractor  and   to  the  owner. 


they  ought,  as  our  law  contemplates,  be  com- 
pelled to  set  forth  their  claims  in  such  suit 
by  the  contractor,  or  be  forever  barred  from 
prosecuting  such  suits. 

I  maintain  that  there  are  sufficient  allega- 
tions In  the  complaint  to  require  Ryberg  t 
Carleson,  after  having  been  served  with  sam- 
mons,  to  appear  and  assert  their  claim,  and 
after  they  have  appeared  and  taken  time  to 
answer,  and  thereafter  were  In  default  for 
want  of  an  answer,  they  are  boimd  by  the 
Judgment  so  far  as  their  claim  referred  to 
In  the  complaint  Is  concerned.  On  the  face- 
of  this  record.  It  is  clearly  shown  that  the 
rights  of  Ryberg  &  Carleson,  as  subcontract- 
ors, might  have  been  and  ought  to  have  beea 
litigated  and  determined  In  this  action.  Un- 
der the  authorities,  this  Judgment  would  be 
res  adjudlcata  or  estoppel  against  Ryberg  & 
Carleson  If  pleaded  by  the  Bennett  Company 
In  an  action  by  Ryberg  &  Carleson  against 
It  for  the  amount  claimed  by  them  on  their 
mechanic's  lien.  Fahey  v.  Easterly  Machine 
Co.,  3  N.  D.  220,  55  N.  W.  580,  44  Am.  St. 
Rep.  554.  In  an  exhaustive  footnote  to  that 
case,  under  the  head  of,  "Of  the  Proof  of 
Res  Judicata,"  the  learned  author  says:  "Iir 
the  first  place,  It  is  clear  that  the  impossibil- 
ity of  determining,  from  a  mere  Inspection' 
of  a  record,  whether  or  not  an  Issue  is  de- 
cided Is  not  conclusive  of  the  question.  The 
record  cannot  be  contradicted  by  proving  a 
determination  of  some  question  clearly  not 
within  the  issues  made  by  the  pleadings.  Oa 
the  other  hand,  as  to  every  matter  which 
might  legitimately  have  been  litigated  and 
decided  under  the  pleadings.  It  is  competent 
for  the  parties  to  offer,  and  the  court  to  re- 
ceive, extrinsic  evidence,  either  oral  or  writ- 
ten, for  the  purpose  of  establishing  the 
ground  of  the  former  decision,  and  thtis  giv- 
ing it  effect  as  res  Judicata" — and  cites  In 
supirort  of  that  doctrine  Freeman  on  Judg- 
ments, §§  272,  273,  and  many  other  authori- 
ties. The  author  then  quotes  from  Cum- 
mlngs  V.  McGehee,  9  Port.  (Ala.)  349,  and 
cites  Greenleaf  on  Evidence,  S  522,  and  other 
authorities,  as  follows:  "The  rule  is  that 
Judgments  are  final  and  conclusive  ijetween 
the  parties  when  rendered  on  a  verdict  on 
the  merits,  not  only  as  to  the  facts  actual- 
ly litigated  and  decided,  but  that  they  are 
equally  as  conclusive  uiwn  all  facts  which 
were  necessarily  Involved  In  the  Issue." 

In  the  case  at  bar,  it  was  very  material 
to  have  some  disposition  made  of  the  claim 
of  Ryberg  &  Carleson,  because  it  was  repre- 
sented by  a  prior  lien  of  record.  The  jwrtlon 
of  the  finding  which  recites  that  they  had 
failed  to  prosecute  their  lien,  becomes  an 
adjudication  on  tliat  point,  and  can  be  relied 
on  by  the  Twin  Falls  Company  to  clear  Its 
record.  It  was  said  In  the  Fahey  Case,  above 
cited,  as  follows:  "As  the  defendant  is  not 
at  liberty  to  withhold  his  defenses,  and  thus 
make  them  the  subject  of  further  contro- 
versy, a  Judgment  In  favor  of  the  plaintiff 
Is  conclusive,  not  only  of  the  defenses  actual- 
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I7  Interposed,  but  also  against  all  defenses 
wbicb  utlgbt  bare  been  interposed  In  tbe  ac- 
tion, and  affiruM  tbe  existence  of  all  tbe  facts 
pleaded  by  tbe  plaintiff,  and  essential  to  sup- 
port the  Judgment  rendered  In  his  favor." 
And  agniu:  ".\  jiulgiueut  of  tbe  court  pos- 
8e.«8iu>;  c'uiiiiKHOut  jurisdiction  is  final,  not 
only  In  reforonoe  to  tbe  matters  actnaliy  or 
formally  litistucd,  but  ns  to  all  otber  mat- 
ters wliicb  tbe  parties  might  have  litigated 
and  decided  in  tbe  case."  In  B.nrker  v.  Cleve- 
land, lit  Mich.  23().  it  is  said:  "If  tbe  de- 
termiuntiiiu  of  a  question  Is  necessarily  in- 
volved in  tbe  Judgment,  it  is  immaterial 
wbetiier  it  is  actually  litigated  or  not."  In 
Short  V.  Tnylor,  13T  Mo.  317,  .'JS  S.  W.  S)o2, 
."9  Am.  St.  Kep.  .")<)S.  it  is  said:  "Tbe  con- 
(•luslvewcss  of  a  Just  judgment  is  not  con- 
fined to  the  matter  Iltlgate<l,  but  Includes  the 
findings  of  fact  which  were  In  issue  and  ncc- 
es.sarily  dcf'ldcd,  though  no  speclllc  findings 
may  have  been  made  tliereon."'  Tbe  decided 
weight  of  precedent  and  authority  Is  that 
juduments  of  a  court  of  general  jurisdiction 
are  final  and  conclusive,  not  only  as  to  facts 
actually  litigated  and  decided,  but  are  e<iual- 
ly  as  final  and  conclusive  upon  all  facts 
whidj  tbe  parties  might  have  litigated  and 
luid  decided  in  tbe  case.  It  was  the  duty 
of  Ryberg  &  Oarleson,  under  the  allegations 
of  the  complaint  and  In  service  of  summons, 
to  set  up  their  claim  on  their  subcontract 
with  Bennett  Company,  and  have  it  deter- 
mined In  this  suit,  iis  it  Is  shown  by  tbe  com- 
plaint, and  admitted  by  the  answer  of  the 
Twin  Falls  Company,  that  they  claim  a  Hen 
as  subcontractors  under  Bennett  Company, 
and,  as  I  view  It,  a  reversal  of  the  judg- 
ment will  affect  them  although  they  were  in 
default  for  want  of  an  answer,  and  no  judg- 
ment. In  term-!,  was  entere<l  In  tbelr  favor 
or  against  them.  They  were  not  ut  liberty, 
under  the  pleadings,  to  withhold  tbe  litiga- 
tion of  the  amount  claimed  to  be  due  tbem 
<m  their  lien  as  subcontractors,  and  make  It 
the  subject  of  further  litigation,  and  the 
Judgment  In  this  suit.  If  properly  pleaded, 
would  be  an  estoppel  against  tlwm  In  an  ac- 
tion by  them  against  Bennett  Company. 

Tbe  theory  of  our  statute  Is  to  prevent  a 
multiplicity  of  suits  growing  out  of  the  same 
transaction  or  connected  with  it.  And  es- 
pecially l8  this  so  nnder  tbe  lien  laws  of  our 
state,  which  provide  for  ihe  consolidation  of 
all  actions  to  foreclose  liens  on  the  same 
proi)erty,  and  under  Its  provisions  all  Hens 
of  contractors,  and  subcontractors  under 
tbem,  may  and  ought  to  be  litigated  and  de- 
termined in  tbe  same  action,  and,  unless  that 
is  done,  an  original  contractor  or  a  sub- 
contractor may  be  the  loser  If  tbe  rlgbts  o 
each  are  determined  In  separate  actions.  In 
the  case  at  bar,  the  record  shows  that  there 
were  more  than  20  subcontractors  under  Nel- 
son Bennett  Company.  The  record  shows 
that  two  of  those,  at  least,  had  filed  liens 
against  the  Twin  Falls  Company  as  subcon- 
tractors under  tbe  Bennett  Company.    The 


Bennett  Company  did  all  that  it  could  by 
pleading  in  its  complaint,  and  by  service  of 
summons  upon  Ryberg  &  Carleson,  wbo  bad 
filed  a  lien  as  subcontractor  to  bring  tbem 
in,  and  have  determined  In  this  action  tbe 
amount  of  work  done  by  them  and  tlie 
amount  due  tbem  as  such  subcontractors. 
The  record  shows  that  Ilyberg  &  Carleson 
coustructe<l  what  Is  called  the  Pry  Creek 
dam,  and  It  also  shows  that  they  moved  208.- 
Gj)2  cubic  yards  of  earth  In  the  construction 
thereof,  at  27  cents  i)er  cubic  yard,  amount- 
ing to  $o<!.427.84,  but  inasmuch  as  plaintiff's 
mechanic's  lien  and  complaint  only  call  for 
184,5.!il  cubic  yards  of  embankment  In  that 
dam,  the  court  holds  that  the  Bennett  Com- 
pany is  only  entitled  to  recover  from  the 
Twin  Falls  Company  for  184,531  cubic  yards 
at  27  cents  per  cubic  yard,  amounting  to  $49,- 
828.77.  It  will  be  observed  that  the  differ- 
ence between  208,992  cubic  yards  and  184,- 
331  cubic  yards  Is  24,441  cubic  yards,  and 
the  difference  between  $50,427.84  and  $49,- 
828.77  is  $0,509.07.  Now.  tbe  Bennett  Com- 
pany will  lose  that  amount,  provided  Ry- 
berg &  Carleson  are  permitted  now  to  bring 
suit  against  them  for  the  full  amount  of 
earth  placed  In  said  dam,  and  would  no  doubt 
have  established  that  amount  If  they  had 
come  in  and  answered,  and  eatablished  the 
fact  that  they  were  entitled  to  recover  for 
the  full  amount  of  earth  placed  in  said  dam, 
and,  as  I  view  it,  it  was  their  duty  under 
the  pleadings,  to  come  in  and  establish  the 
amount  of  their  claim,  and  not  place  the 
Bennett  Comimny  in  a  position  to  lose  sev- 
eral thousand  dollars  by  their  failure  to  an- 
swer. K.vberg  &  Carleson  ought  not  to  be 
I)ermltted  to  "play  fast  and  loose"  in  this 
way,  as  they  bad  tbe  right,  and  it  was  their 
dut,v,  under  the  law,  to  appear  in  this  ac- 
tion and  establish  their  claim.  To  permit 
them  under  the  pleadings  and  facts  of  the 
case  to  default,  and  say  to  the  Bennett  Com- 
imny, "We  won't  prove  up  our  claim  in  this 
action,  but  you  go  ahead,  and  if  you  are  not 
able  to  establish  and  get  a  Judgment  for  the 
full  number  of  cubic  yards  placed  by  us  In 
tbe  Dry  Creek  dam,  we  will  bring  an  action 
against  you  and  recover  tbe  full  amount," 
would  result  In  tbe  grossest  injustice,  and 
permit  them  to  profit  by  their  own  neglect 
and  wrong.  That  is  Just  the  way  the  de- 
cision of  tbe  majority  of  the  court  may  re- 
sult. 

The  Injustice  of  such  a  proposition  Is  very 
apparent  The  Bennett  Company  has  no 
doubt  done  all  that  it  could  to  protect  Itself 
against  the  claim  of  Ryberg  &  Carleson.  Ry- 
berg &  Carleson  were  Invited  in  to  prove 
their  claim  in  this  case.  Summons  was 
served  on  tbem,  and  they  were  in  default  for 
want  of  an  answer,  and,  iwder  those  facts.  It 
would  be  most  unjust  now  to  permit  them  to 
recover  from  the  Beimett  Company  over  ?Cr 
000  more  than  the  Bennett  Company  recov- 
ered from  the  Twin  Falls  Company  on  ac- 
count of  their  claim.    They  have  thrown  the 
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full  responsibility  on  the  Bennett  Company 
and  will  no  doubt  take  advantage  of  any  er- 
ror or  mistake  made  by  Bennett  Company, 
and,  under  the  decision  of  my  associates, 
compel  It  to  pay  to  them  over  $6,000  more 
than  It  recovered  from  the  Twin  Falls  Com- 
pany. They  are  thus  permitted  to  profit  by 
their  own  default. 

As  clearly  Indicating  the  understanding  of 
counsel  for  the  appellant  as  to  the  relation  in 
this  action  of  the  subcontractors,  we  have  In 
the  record  the  affidavit  of  B.  B.  Crltehlow, 
the  leading  counsel  for  the  appellant  on  the 
motion  to  retax  costs,  and.  In  that  affidavit, 
Mr.  Crltehlow  states  as  follows:  "Affiant 
states  that,  during  the  course  of  said  trial, 
it  was  announced  by  counsel  for  the  plaintiffs 
herein  that  each  and  every  of  the  subcon- 
tractors imder  Nelson  Bennett  Company, 
plaintiff  herein,  who  had  done  work  upon  that 
portion  of  the  Twin  Falls  Canal  system,  who 
appeared  and  testified  at  the  trial,  were 
claiming  from  the  Twin  Falls  Land  &  Water 
Company,  under  Nelson  Bennett  Company, 
pay  for  services  performed  by  them  fo? 
which  they  had  not  been  adequately  com- 
pensated, and  that  each  and  every  of  said 
subcontractors  appeared  for  the  purpose  of 
testifying  to  the  amount  of  labor  performed 
by  him  with  a  view,  and  for  the  purpose,  of 
recovering  in  his  own  behalf;  that  Nelson 
Bennett  Company  was  in  reality  suing  as 
trustee  for  each  and  every  of  the  said  sub- 
contractors, and  that,  in  the  event  of  re- 
covery, the  subcontractors  would  be  allotted 
by  the  plaintiff  corporation  the  amount  due 
them  for  the  work  done  by  each  respectively ; 
that  In  accordance  with  this  understanding 
and  agreement  each  of  the  said  subcontract- 
ors have  voluntarily  appeared,  and  that  it 
was  by  agreement  with  Nelson  Bennett  Com- 
pany that  they  should  appear  and  make  proof 
of  their  rights  in  the  premises.  It  was  fur- 
ther stated  by  the  court,  and  acquiesced  in 
by  the  counsel  for  plaintiff,  that  each  and 
every  of  said  parties,  without  further  proof 
or  testimony  in  the  premises,  would  be  taken 
and  understood  to  be  standing  In  the  rela- 
tion as  parties  to  the  case  and  treated  ac- 
cordingly." In  said  affidavit  the  leading 
counsel  states  that  upon  several  occasions 
during  the  trial  It  was  announced  by  counsel 
for  the  plaintiffs  that  the  subcontractors, 
among  whom  were  Ryberg  &  Carieson,  ap- 
peared as  witnesses  for  the  purpose  of  tes- 
tifying to  the  amount  of  labor  performed  by 
them  with  a  view,  and  for  the  purpose,  of  re- 
covering in  bis  own  behalf ;  that  Nelson  Ben- 
nett Company  was  in  reality  suing  as  trustee 
for  each  and  every  of  said  subcontractors, 
and  that  it  was  stated  by  the  court,  and  ac- 
quiesced In  by  the  counsel,  that  each  and 
every  of  said  parties,  without  further  proct 
or  testimony  in  the  premises,  would  be  tak- 
en and  understood  to  be  standing  in  the  rela- 


tion as  parties  to  the  ease,  and  treated  ae- 
cordlngly.  If  that  affidavit  be  true,  as  we 
have  no  doubt  It  Is,  It  clearly  shows  that  it 
was  the  understanding  of  the  court,  counsel, 
and  the  parties  that  those  subcontractoris 
who  had  been  named  as  defendants  In  the 
complaint  were  to  be  treated  as  parties  In- 
terested In  the  case,  and  are  Interested  In 
the  judgment  to  the  amount  of  what  Is  due 
them.  So  far  as  their  claim  Is  concerned, 
this  Judgment,  if  pleaded  in  an  action  by 
them  for  the  foreclosure  of  their  lien  on  the 
canal  against  the  Twin  Falls  Company  or 
against  Nelson  Bennett  Company,  would  be 
res  adjudicata.  2  Black  on  Judgments.  fS 
C23,  630,  et  seq.;  2  Spelling  on  N.  T.  &  App. 
i  664  et  seq. 

It  is  clear  that  Ryberg  &  Carieson  are  ad- 
verse parties  so  far  as  the  Bennett  Company 
Is  concerned,  according  to  the  meaning  plac- 
ed on  the  word  "adverse"  by  my  associates. 
If  they  should  now  sue  the  Bennett  Company 
for  the  difference  due  them,  according  to  the 
proof  in  this  case,  which  they  may  do  wnd«*r 
the  decision  of  my  associates,  the  Bennett 
Company  would  have  no  right  to  plead  this 
Judgment  In  bar  of  such  action.  Under  the 
provisions  of  our  statute  for  combining  suits 
of  this  kind,  and  providing  that  all  interested 
persons  may  be  made  parties  thereto,  there  is 
no  adjudication  of  the  rights  of  Ryberg  & 
Carieson  In  this  case,  according  to  the  opin- 
ion of  my  associates.  I  maintain  that  the 
Bennett  Company  had  the  right  to  have  a 
determination  in  this  suit  of  all  the  interests 
and  claims  of  subcontractors  under  them  who 
were  made  defendants,  so  as  to  preclude  the 
contingency  of  thoir  bringing  a  separate  suit 
against  it  for  work  which  the  Bennett  Com- 
pany Itself  might  never  get  pay  for  from 
the  Twin  Falls  Company.  This  is  clearly 
shown  from  the  fact  that  the  Bennett  Com- 
pany did  not  get  Judgment  for  the  full 
amount  of  the  earth  placed  in  the  embank- 
ment of  the  Dry  Creek  dam  by  Ryberg  & 
Carieson,  and  to  bold  that  Ryberg  &  Carieson 
are  not  bound  by  this  Judgment  will,  in  case 
they  bring  suit  against  the  Bennett  Com- 
pany, no  doubt,  enable  them  to  recover  much 
more  than  the  Bennett  Company  recovered 
for  them  in  this  suit,  in  which  they  bad 
ample  opportunity  to  protect  themselves  and 
the  Bennett  Company.  It  is  not  necessary 
that  the  interest  of  an  adverse  party  be  ad- 
verse to  every  other  party  to  the  action.  It 
is  only  necessary  that  It  be  an  adverse  In- 
terest to  one  or  more  of  the  parties,  whether 
they  be  plaintiffs  with  him,  defendants  witlk 
him,  or  otherwise.  Ryberg  &  Carieson  are 
adverse  parties,  not  only  to  the  Bennett  Com- 
pany, but  also  to  the  Twin  Fails  Company, 
and  ought  to  have  been  served  with  notice 
of  appeal. 

The  motion  to  dismiss  should  be  sustained. 
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Mcknight  t.  grant. 

(Supreme  Court  of  Idabo.     Nov.  23.  1907.) 

1.  Constitutional  Law— Jddicxai,  Powers— 
Encboacument. 

Neither  section  13  nor  21  of  article  5  of  the 
Constitution  prohibits  the  Legislature  from  au- 
thorizing and  empowering  a  probate  judge  to 
malie  an  order  for  the  publication  of  summons 
in  a  case  pending  in  the  district  court  involv- 
ing a  sum  or  controversy  over  which  the  probate 
court  has  no  jurisdiction. 

2.  Same— Stjmmons— Notice  foe  Publication. 

Section  4145  of  the  Revised  Statutes  of 
1887,  which  authorizes  a  probate  or  district 
court  to  make  an  order  for  the  publication  of 
summons  upon  showing  of  certain  facts  by  af- 
fidavit, is  not  in  conflict  with  the  Constitution 
on  account  of  its  authorizing  a  probate  judge 
to  make  the  order  for  publication  in  a  case  not 
pending  in  his  court. 
8.  Same— DiS'BiviNO  Judioiabt  of  Jubisdic- 

TION. 

Section  13  of  article  5  of  the  Constitu- 
tion, which  prohibits  the  Iiegislature  from  de- 
priving the  judicial  department  of  the  state  gov- 
ernment of  any  power  or  jurisdiction  that  right- 
fully pertains  to  it,  was  intended  only  to  pre- 
serve to  the  judicial  department  of  the  state  the 
right  and  power  to  finally  determine  controver- 
sies between  parties  involving  their  rights  and 
upon  whose  claims  some  decision  or  judgment 
must  be  rendered  or  determination  made,  or 
rather  to  determine  controverted  questions. 

4.  Pbocess— Summons — Sufficiency. 

The  statement  contained  in  a  summons,  as 
to  the  time  within  which  the  defendant  was  re- 
quired to  appear  and  answer,  examined,  and 
held  to  be  a  sufficient  compliance  with  the  re- 
quirements of  subdivision  .3  of  section  4140  of 
the  Revised  Statutes  of  1887. 

5.  Same— Mistake  in  Defendant's  Name. 

Wlicre  plaintiff's  true  name,  as  appeared  in 
the  summons  and  complaint,  was  "H.  B.  Mc- 
Knight,"  and  the  name  appeared  correctly  in  the 
copy  of  summons  and  complaint  mailed  to  the 
defendant,  but  in  the  summons  as  published  the 
name  appeared  as  "U.  B.  Knight,"  hchlj  that 
the  mistake  was  not  fatal  to  the  jurisdiction, 
and  that  a  judgment  by  default  entered  there- 
on is  not  void  on  account  of  such  mistake. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  40,  Process,  $  131.] 

6.  Same— ElBBOB  in  Publication. 

Where,  in  the  publication  of  a  summons, 
the  word  "filed"  was  omitted  from  the  following 
sentence,  "I'ou  are  hereby  notified  and  required 
to  appear  in  the  above-entitled  court  in  the 
above-entitled  cause  and  answer  the  complaint 
of  the  plaintiff  filed  herein,"  held,  that  the  er- 
ror or  omission  is  not  such  a  variance  as  to  be 
fatal  to  the  jurisdiction  in  a  case  where  the  copy 
of  the  summons  and  complaint  mailed  to  the  de- 
fendant were  correct. 

7.  Same— Sufficiency  of  Affidavit. 

Where  a  plaintiff  makes  affidavit  for  the 
publication  of  a  summons,  and  shows  unequivo- 
cally by  his  afiidavit  that  the  defendant  resides 
out  of  the  state  at  the  time  of  the  making  of 
the  affidavit,  and  has  resided  out  of  the  state 
for  a  long  time  prior  thereto,  and  that  he  is 
not  within  the  state,  and  does  not  reside  within 
the  state,  it  is  unnecessary  for  him  to  show  that 
he  has  exercised  any  further  diligence  in  an  at- 
tempt to  find  the  defendant  within  the  state. 

[Ed.  Note.— For  ca^es  in  point,  see  Cent.  Dig. 
vol.  40,  Process,  §i  108-120.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
County ;  Edgar  C.  Steele,  Judge. 

Action  by  II.  B.  McKnlght  to  recover  from 
Schuyler  Grant,  trustee,  a  sum  of  money,  and 


service  had  by  publication.  Defendant  spe- 
cially appeared  and  moved  to  quash  the  sum- 
mons and  service  thereof.  His  motion  was 
denied,  and  judgm^it  was  entered  against 
him,  and  he  appeals.    Affirmed. 

C.  H.  LIngenfelter  and  W.  H.  Smiley,  for 
appellant    L  N.  Smith,  for  respoudeut 

AIIiSHIE,  O.  J.  Tills  is  an  appeal  from  a> 
judgment  entered  on  default  after  service 
by  publication.  The  plaintiff  filed  his  com- 
plaint and  caused  certain  mining  property  be- 
longing to  the  defendant  to  be  attached.  The 
summons  was  returned  not  served,  for  the 
reason  that  the  defendant  could  not  be  found. 
An  alias  summoos  was  thereafter  issued,  and 
the  plaintiff  made  and  filed  an  affidavit  for 
publication  of  summons,  and  presented  the 
same  to  the  probate  Judge  of  Nez  Perce  coun- 
ty, that  being  the  county  in  which  the  action 
was  commenced,  praying  for  an  order  for 
publication  of  summons.  The  order  was  du- 
ly and  regularly  made  by  the  probate  judge 
on  the  same  date,  directing  publication  for 
six  we^s  in  the  Lewiston  Tribune,  and  the 
mailing  of  a  true  copy  of  the  complaint  and 
summons  to  the  defendant  at  his  place  of 
residence ;  that  being  Detroit,  Mich.  Affida- 
vits of  mailing  and  also  of  the  publicatioit 
were  made  and  filed,  and  the  defendant  there- 
after made  a  special  appearance  and  moved 
to  quash  the  summons  and  service  thereof  on 
various  and  sundry  grounds  set  out  in  the 
motion.  The  motion  was  overruled,  and  a 
bin  of  exceptions  was  prepared,  settled,  and 
filed,  and  the  appeal  was  taken  from  the 
judgment  entered  on  default. 

The  first  question  presented  by  appellant 
is  that  section  4145  of  the  Revised  Statutes 
of  1887  is  unconstitutional  and  void,  in  so 
far  as  it  authorizes  a  probate  Judge  to  or- 
der publication  of  a  summons  in  a  case  that 
Is  pending  in  the  district  court.  It  is  first 
claimed  that,  under  section  13  of  article  5  of 
the  Constitution,  which  provides  that  "the 
L^islature  shall  have  no  power  to  deprive 
the  judicial  department  of  any  power  or  ju- 
risdiction which  rightfully  pertains  to  It  as  a 
eo-ordlnate  department  of  the  government, 
•  ♦  •"  the  Legislature  has  no  authority 
to  confer  upon  a  probate  judge  the  power  to 
make  orders  for  publication  of  summons  ia 
any  case  pending  In  another  court.  Appel- 
lant also  contends  that  such  power  and  au- 
thority must  be  exercised  by  the  "court,"  as 
distinguished  from  a  "Judge."  And,  again, 
he  contends  that,  under  section  21  of  article 
5,  the  jurisdiction  of  probate  courts  In  civil 
matters  is  limited  to  cases  wherein  the  debt 
or  damage  claimed  does  not  exceed  the  sum 
of  $500.  It  is  argued  that  to  authorize  a 
probate  judge  to  make  an  order  for  the  pub- 
lication of  summons  in  a  case  pending  in  the 
district  court  Involving  real  estate,  or  a  large 
sum  of  money  far  In  excess  of  the  probate 
jurisdiction,  is  Indirectly  conferring  upon 
that  court  a  jurisdiction  not  given  it  by  the 
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Constitution.  SecUon  4145,  Rev.  St  18S7, 
was  In  force  long  prior  to  and  at  tbe  time  of 
tbe  adoption  of  the  ConBtltutlon,  and  at  that 
time  our  probate  court  was  constituted  prac- 
tically the  same  wltli  very  similar  lurisdlc- 
tlon  as  it  has  been  ever  since  the  adoption  of 
the  Constitution.  It  was  also  provided  by 
the  Constitution  (section  2,  art  21)  that  all 
laws  then  In  force  within  the  territory  "not  re- 
pugnant to  this  Constitution,  shall  remain  in 
full  force,"  etc.  Primarily,  the  matter  of  the 
service  of  process  is  purely  ministerial.  It 
has,  however,  been  held  In  this  state  and 
other  states  having  statutes  similar  to  our 
sections  4145  and  4146,  providing  for  service 
by  publication,  that  the  making  of  an  order 
for  publication  is  the  exercise  of  a  Judicial  or 
quasi  Judicial  function.  In  other  words,  the 
party  seeking  to  make  such  a  service  must 
make  a  8lK>wlng  of  the  probative  facts,  and 
the  Judge  to  whom  this  showing  Is  presented 
must  exercise  judgment  and  discretion  In  de- 
termining whether  or  not  such  facts  bring  the 
plaintiff  within  tbe  purview  of  tbe  require- 
ments of  section  4145,  authorizing  the  order. 
It  should  be  borne  in  mind,  however,  that 
the  making  of  such  an  order  is  in  no  manner 
or  respect  a  determination  of  the  merits  of 
tbe  plaintlfTs  case,  or  any  part  of  his  case, 
but  is  merely  a  determination  that  a  suf- 
ficient showing  has  been  made  to  justify 
bringing  the  defendant  into  court  In  response 
to  the  plaintlfTs  alleged  cause  of  action.  It 
is  not  a  determination  in  advance  that  a 
good  service  is  going  to  be  had  upon  the 
defendant  It  should  be  further  observed 
that  before  any  judgment  can  be  entered 
in  the  district  court  In  such  action,  applica- 
tion must  be  made  to  the  court  (subdivision 
3,  I  43C0,  Rev.  St  1SS7),  and  both  the  pow- 
er and  duty  rests  with  the  court  in  which 
the  case  is  pending  to  first  determine  wheth- 
er a  good  and  valid  service  has  been  made 
on  the  defendant  which  necessarily  involves 
an  examination  of  all  the  steps  taken  In 
procuring  that  service.  The  fact  that  the 
order  has  been  mude  either  by  the  probate 
or  district  judge  is  not  conclusive  on  the 
court  when  application  is  made  to  him  for 
Judgment  We  must  conclude  that,  although 
It  requires  the  exercise  of  a  Judicial  or  quasi 
Judicial  function  in  making  the  order  for 
publication,  nevertheless  it  is  not  the  exer- 
cise of  a  function  or  jurisdiction  prohibited 
by  tbe  Constitution.  Indeed,  a  careful  ex- 
amination of  the  Constitution  at  once  dis- 
closes that  It  contains  no  language  prohibit- 
ing, either  directly  or  indirectly  or  by  im- 
plication, tbe  exercise  of  such  a  power  and 
such  a  function  by  a  probate  court  or  the 
judge  thereof.  It  confers  a  grant  of  certain 
powers  in  certain  matters.  It  neither  con- 
fers in  specific  terms,  nor  prohibits  by  im- 
plication, tbe  exercise  of  this  particular  and 
specific  power.  Probate  judges  were  exer- 
cising this  power  when  tbe  Constitution  was 
adopted,  and  It  Is  fair  and  reasonable  to 
assume  that  the  Iramers  of  tbe  Constitution 


intended  that  they  should  continue  In  tlie 
exercise  of  sacb  power.  It  ia  not  the  ex- 
ercise of  a  delegated  judicial  i>ower  for  many 
reasons:  First,  the  power  is  still  exercised 
by  the  judicial  department  of  the  state  gov- 
ernment It  Is  done  ex  parte,  and  could  de- 
rive no  greater  force  if  done  by  the  court 
and  requires  no  determination  of  any  con- 
troverted matter  or  question.  On  the  other 
hand,  section  IS  of  article  5  of  the  Constitu- 
tion was  never  intended  to  prohibit  other 
departments  of  the  state  government  than 
the  Judicial  from  exercising  some  judicial  or 
quasi  judicial  functions.  We  think  by  this 
provision  It  was  rather  Intended  to  preserve 
to  the  judicial  department  of  the  state  gov- 
ernment the  right  and  power  to  finally  de- 
termine controversies  between  parties  involr- 
ing  their  rights  and  upon  whose  clfLims  some 
decision  or  Judgment  must  be  rendered  or 
determination  made.  23  Cyc.  1G13-1G23.  and 
notes ;  In  re  Saline  Co.  Subscription,  45  Mo. 
62,  1(X)  Am.  Dec  337;  DeCamp  v.  Archi- 
bald. 50  Ohio  St  618,  33  N.  B.  1036,  40  Am. 
St  Rep.  692;  Walker  v.  Maxwell,  6S  App. 
Dlv.  190,  74  N.  Y.  Supp.  94;  State  v.  Le 
Clair,  86  Me.  522,  30  Atl.  7;  Century  Dic- 
tionary, "Judicial  Power."  It  is  a  matter  of 
common  knowledge  to  every  student  of  the 
law  that  In  this  country,  notwithstanding 
this  constitutional  provision  to  be  found  in 
all  the  states,  nevertheless,  almost  every  ex- 
ecutive, ministerial,  and  administrative  of- 
ficer has  In  many  Instances  to  exercise  judg- 
ment and  discretion  of  a  quasi  Judicial  na- 
ture, and  yet  the  citizen  or  party  who  may 
deem  himself  aggrieved  thereby,  stll]  has  bis 
remedy  in  tbe  courts.  No  one  baa  claimed, 
however,  that  such  oSlcers  may  not  exercise 
those  necessary  powers  In  tbe  discbarge  of 
their  duties.  The  exercise  of  such  power  U 
in  no  respect  an  Invasion  of  the  judicial 
power  reserved  to  tbe  courts  by  tbe  Constitu- 
tion. 

Considerable  space  la  occupied  In  appellant's 
brief  In  arguing  that  the  direction  of  tlie 
summons  as  to  the  time  in  which  defendant 
should  answer  Is  not  in  conformity  with  tbe 
requirements  of  subdivision  3  of  section  4140k 
Rev.  St  18S7.  That  provision  of  the  stat- 
ute requires  that  the  summons  shall  contain 
"a  direction  that  the  defendant  appear  and 
answer  the  complaint  within  ten  days,  if  the 
summons  is  served  within  the  county  in 
which  the  action  Is  brought;  within  twenty 
days  if  served  out  of  the  county,  but  In  tbe 
district  In  which  the  action  is  brought  and 
within  forty  days  if  served  elsewhere."  The 
summons  In  that  respect  required  the  de- 
fendant to  appear  and  answer  "within  10 
days  after  the  service  of  this  summons  up- 
on you.  If  served  within  this  county  and 
state;  within  20  days  after  the  service  of 
this  summons  upon  yon.  If  served  within  tbe 
above-entitled  judicial  district  outside  of 
this  county  and  state;  otherwise  within  40 
days,  If  served  elsewhere — in  either  case  ex- 
clusive of  the  day  of  service."     Appellant 
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contends  that  this  Is  a  departure  from  the 
statutory  requirements,  and  leaves  the  time 
for  answering  In  doubt  and  uncertainty,  and 
amounts  to  no  requirement  for  his  appear- 
ance In  case  he  Is  served  outside  the  state. 
It  is  true  that  the  sentence  Is  somewhat  In- 
volved, and  opens  the  way  for  some  refine- 
ment of  argument  on  account  of  the  repeti- 
tion of  the  words  "this  county  and  state." 
It  would  have  undoubtedly  been  much  bet- 
ter to  have  followed  the  statutory  language ; 
but,  on  the  other  hand,  we  are  satisfied  that 
the  defendant  was  neither  deceived  nor  mis- 
led by  the  sentence  contained  In  this  sum- 
mons as  to  the  time  within  which  he  should 
appear  and  answer.  To  one  who  Is  not  nat- 
urally looking  for  defects  In  the  summons. 
It  would  convey  the  same  notion  as  to  the 
time  for  answering  as  that  conveyed  by  the 
statute. 

It  Is  next  objected  that  there  Is  a  mis- 
nomer in  the  alias  summons  as  published. 
The  plalntlfTs  name,  as  appears  In  the  com- 
plaint and  summons.  Is  "II.  B.  McKnIght," 
but  In  some  way,  when  the  summons  was 
published,  It  was  made  to  appear  "H.  B. 
Knight."  The  copy  of  the  complaint  and 
summons,  as  mailed  to  the  defendant  by  the 
clerk,  appears  to  have  been  correct;  but 
the  copy  as  It  appeared  In  the  newspaper  left 
off  the  first  two  letters  of  the  name.  A  mis- 
take like  this  Is  not  so  material  where  It  oc- 
curs In  the  name  of  the  plaintiff  as  It  would 
be  If  In  the  name  of  the  defendant.  The  de- 
fendant ordinarily  knows  whether  he  has 
Ivad  any  business  dealings  with  the  plaintiff 
or  not,  and  whether  he  Is  Indebted  to  him 
or  not.  If  he  were  sued  under  a  wrong 
name,  he  might  have  some  doubt,  however, 
as  to  whether  he  was  the  real  person  be- 
ing sued,  and  in  that  respect  might  be  mis- 
led Into  a  failure  to  appear  at  all.  We  think, 
under  the  clrennistnnces  of  this  case,  that 
the  mistake  was  not  fatal.  5Iartln  v.  Llnd- 
strom,  73  Minn.  121,  7.5  N.  W.  1038. 

In  publishing  the  alias  summons,  the  print- 
ers seem  to  have  omitted  the  word  "filed" 
as  It  appears  In  the  following  sentence  of 
the  summons:  "Tou  are  hereby  notified  and 
required  to  appear  In  the  above-entitled  court 
In  the  above-entitled  cause,  to  answer  the 
complaint  of  the  plaintiff  filed  herein."  The 
sentence  as  published  simply  required  him 
"to  answer  the  complaint  of  the  plaintiff 
herein."  This  was  not  a  fatal  omission  or 
variance.  A  defendant  has  notice  that  un- 
der the  statute  of  this  state  a  summons  can- 
not be  Issued  until  a  complaint  has  been 
filed.  The  recital  that  he  Is  required  to  ap- 
pear and  answer  the  complaint  herein  Is,  In 
substance,  as  much  of  a  notice  that  a  com- 
plaint has  been  filed  as  If  It  said  "answer 
the  complaint  filed  herein."  "The  complaint 
herein"  must  necessarily  be  the  complaint 
In  the  action  In  which  the  summons  Is  Issued, 
and  from  which  the  statements  In  the  sum- 
mons are  gathered  as  to  the  nature  of  the 
cause  of  action. 


Appellant  also  complains  of  certain  de- 
fects in  the  afiadavit  made  by  plaintiff's  at- 
torney for  the  order  of  publication.  The  par- 
ticular complaint  made  by  appellant  against 
this  aflJdavIt  Is  that  It  falls  to  show  dlllgenci> 
on  the  part  of  the  plaintiff  *n  his  endeavor 
to  find  the  defendant.  This  affidavit  Is  too 
lengthy  to  be  set  out  In  full  In  this  oplnUm. 
It  Is  worthy  of  note  here,  however,  that  the 
affidavit  Is  unusually  full  aud  succinct  and 
comprehensive  in  Its  statement  of  the  steps 
taken  and  the  efforts  made  to  find  the  de- 
fendant. It  Is  stated  in  the  afiidavlt  that 
the  affiant,  being  In  the  city  of  Lewlston, 
talked  over  the  'phone  with  the  defendant, 
who  was  then  at  Spokane,  Wash.,  and  that 
he  also  talked  with  Mr.  Smiley,  the  defend- 
ant's attorney,  and  that  each  of  them  In- 
formed affiant  of  the  place  of  residence  of 
the  defendant,  and  that  the  same  was  at 
Detroit,  Mich.,  and  that  the  defendant  never 
had  resided  In  the  state  of  Idaho,  did  not 
reside  In  the  state  of  Idaho  at  that  time,  and 
was  not  within  the  county  of  Nez  Perce,  or 
state  of  Idaho,  at  the  time  affiant  was  mak- 
ing the  affidavit,  and  that  the  defendant  wan 
then  residing  at  Detroit,  Mich.  Not  con- 
tent with  this,  the  affiant  showed  that  he 
had  caused  the  summons  to  be  issued,  and 
that  it  had  been  returned  not  served,  for  tlie 
reason  that  the  sheriff  could  not  find  the  de- 
fendant within  the  state,  aud  that,  after  In- 
quiry, he  had  been  unable  to  find  the  de- 
fenrtajit  within  the  state.  There  can  be  but 
little  reasou  for  showing  further  diligence 
in  finding  a  defendant,  when  the  plaintiff 
discovers  that  he  resides  In  a  foreign  state. 
After  a  plaintiff  has  once  located  the  de- 
fendant, there  Is  not  much  use  In  looking  for 
him  at  any  other  place  at  the  same  time. 
Parsons  v.  Wels,  144  Cal.  415,  77  Pac.  1007; 
Anderson  v.  Goff,  72  Cal.  65,  W  Pac.  73,  1 
Am.  St.  Rep.  34;  Dunlap  v.  Stcere,  92  Cal. 
344,  28  Pac.  503,  16  L.  R.  A.  361,  27  Am.  St. 
Rep.  143. 

Numerous  other  minor  questions  have  been 
argued  by  appellant  at  great  length  In  con- 
nection with  the  different  objections  we  have 
just  considered,  but  we  do  not  deem  it  nec- 
essary to  take  them  up  in  further  detail. 

We  find  no  valid  rea.son  why  the  trial 
court  should  have  quashed  the  summons  or 
service  thereof,  and  no  reason  why  the  judg- 
ment should  be  reversed. 

Judgment  is  affirmed,  with  costs  in  favor 
of  the  respondent. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


MILLER  V.  DONOVAN  et  al. 
(Supreme  Court  of  Idnho.    Dec.  12,   1907.) 
1.  IN.ICNCT10N— Bond. 

T'ndcr  section  4291^  Rev.  St.  1887.  on  the 
granting  of  an  injunction,  the  plaintiff  is  rp- 
quired  to  give  an  undertakinit  witii  saffipi;-nt 
sureties  in  an  amount  to  he  designated  b;,-  tlie 
judge,   which  undertaking  must  be  conJiuoae<l 
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"to  the  effect  that  the  plaintiff  -wiU  jmj  to  the 
pnrty  enjoiDcd  such  costs,  daraaees  and  reason- 
able coansel  fees,  not  exceeding  an  amount  to 
be  specified,  as  such  part^  may  incur  or  sustain 
by  reason  of  the  injunction,  if  the  court  finally 
decide  that  the  plaintiff  was  not  entitled  there- 
to." 

FEd.  Note. — For  cases  in  point,  see  Cent.  Dijf. 
vol.  27,  Injunction,  §  597.] 

2.  Same — LiABiLiTres — Attorney's  Fees. 

Under  the  provisions  of  the  foregoing  sec- 
tion, in  order  for  a  defendant  to  collect  attor- 
ney's fees  on  a  bond  after  the  dissolution  of  the 
injunction.  It  is  necessary  that  be  show  that 
the  service  rendered  was  pcrfonned  in  secnrins 
the  dissolution  of  the  injunction,  or  that  the 
service  was  rendered  principally  and  mainly 
for  that  purpose,  and  the  fact  that  the  service 
rendered  inured  to  his  benefit  in  the  main  case, 
and  resulted  in  a  final  disposition  of  the  action 
on  its  merits,  cannot  affect  or  defeat  the  right 
of  recovery  of  attorney's  fees  for  the  services 
thus  originally  and  primarily  caused  by  and  in- 
curred on  account  of  the  injunction. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dl|r. 
vol.  27,  Injunction,  |  597.] 

•8.  Sake. 

Where  an  injunction  has  been  dissolved  on 
motion,  on  the  grounds  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  at  the  same  time  a  general  de- 
mnrrer  was  sustained,  and  the  action  dismissed, 
and  the  plaintiff  appealed  from  the  judiunent 
sustaining  the  demurrer  and  dismissing  the  ac- 
tion, services  rendered  by  the  attorney  in  the 
appellate  court  in  a  successful  endeavor  to  sus- 
tain the  judgment  of  the  lower  court  are  prop- 
erly allowable  as  attorney's  fees  uudcr  the  pro- 
visions of  the  bond. 

TKd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  J  597.J 

4.   AVPEAIt—KEVIEW— CoNFt-ICTINO  EVIDENCE. 

The  fact  that  the  evidence,  as  to  the  amount 
of  fees  iMiid  for  services  rendered  and  the  rea- 
sonableness of  the  charge  made,  is  disputed  and 
contradicted  does  not  authorize  or  justify  the 
appellate  court  in  disturbing  the  finding  of 
the  trial  court  either  as  to  the  amount  of  fees 
actually  paid,  or  as  to  the  reasonableness  of 
the  charge,  where  the  evidence  presents  a  sub- 
stantial conflict. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ||  a98»-308'J.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty ;  W .  W.  Woods,  Judge. 

Action  by  A.  R.  Miller  against  J.  J.  Dono- 
van and  others.  Judgment  for  plaintiff,  and 
defendants  api>eal.    Affirmed. 

Chas.  Tj.  Heltman,  for  appellants.  Edwin 
McBee,  for  respondent 


AILSniE,  C.  J.  Some  years  ago  the  plain- 
tiff in  this  notion  secured  a  judgment  against 
the  defendants  In  the  district  court  of  the 
First  judicial  district  In  and  for  the  county 
•of  Kootenai.  The  defendants  appealed,  and 
the  Judgment  was  thereafter  affirmed  by  this 
court.  Miller  v.  Donovan  et  al.,  11  Idaho, 
54.">,  83  Pac.  008.  The  defendants,  Donovan 
and  others,  thereuixin  commenced  an  action 
In  the  district  court  against  Miller  and  the 
sheriff  of  Kootenai  county  to  restrain  and 
enjoin  the  sheriff  from  selling  certain  prop- 
erty under  e.xefutlon  to  satisfy  the  judgment, 
and  to  peri)etually  enjoin  the  defendant  Mil- 


ler from  thereafter  taking  out  any  execution 
for  the  collection  and  satisfaction  of  that 
Judgment,  and  to  declare  the  Judgment  voi.I 
and  vacate  the  game.  At  the  time  of  fllins 
the  complaint,  the  plaintiffs  in  that  case,  who 
are  defendants  and  appellants  in  the  case 
at  bar,  secured  the  issuance  of  a  temporary 
Injunction  restraining  the  sheriff  from  pro- 
ceeding with  the  sale  under  the  execution, 
and  from  collecting  the  Judgment  thereunder 
pending  the  action.  Upon  the  issuance  of 
the  writ  of  Injunction,  the  plaintiffs  in  that 
case  executed  and  filed  an  undertaking  In 
compliance  with  the  provisions  of  section 
4291,  Bev.  St  1887,  for  the  sum  of  $2,500. 
Judgment  In  that  case  went  against  the 
plaintiffs  and  In  favor  of  the  defendant  Mil- 
ler and  the  sheriff.  The  plaintiffs  there- 
upon appealed  the  case  to  this  court,  where 
the  Judgment  of  the  lower  court  was  afSrmed. 
Donovan  et  al.  t.  Miller  et  al.,  12  Idaho,  600, 
88  Pac  82,  0  U  R.  A.  (N.  S.)  524.  After  the 
latter  Judgment  became  final,  and  the  orig- 
inal Judgment  was  paid.  Miller  commenced 
this  action  on  the  Injunction  bond  to  recover 
costs  and  attorney's  fees  Incurred  by  reason 
of  the  Issuance  of  the  temporary  Injunction. 
The  trial  was  bad,  and  Judgment  entered 
in  favor  of  the  plaintiffs  for  the  sum  of  $500 
and  costs,  and  defendants  appealed. 

The  only  question  argued  is  as  to  the  at- 
torney's fee  that  was  allowed  by  the  trial 
court  Two  objections  are  urged  against  Its 
allowance:  (1)  That  the  fee  charged  and  col- 
lected was  a  lump  sum  for  the  whole  litiga- 
tion, and  that  no  specific  amount  was  charg- 
ed or  collected  for  securing  the  dissolution 
of  the  Injunction;  and  (2)  that  the  fee  al- 
lowed by  the  trial  court  was  unreasonable 
and  exorbitant  Under  our  statute  (section 
4291),  no  question  can  arise  as  to  the  allow- 
ance of  attorney's  fees  in  an  action  on  an 
injunction  bond.  It  is  there  provided,  among 
other  things,  that  the  bond  must  be  condi- 
tioned "to  the  effect  that  the  plaintiff  will 
pay  to  the  party  enjoined  such  costs,  dam- 
ages and  reasonable  counsel  fees,  not  ex- 
ceeding an  amount  to  be  specified,  as  such 
party  may  incur  or  sustain  by  reason  of  the 
Injunction,  if  the  court  finally  decide  that 
the  plaintiff  was  not  entitled  thereto."  The 
bond  in  this  case  is  in  the  language  of  the 
statute,  and  therefore  clearly  obligates  the 
principals  and  surety  to  the  payment  of  at» 
tomey's  fees.  It  might  be  well  to  observe 
here  that  our  statute.  In  this  respect,  differs 
from  all  the  other  statutes  that  have  been 
called  to  our  attention  in  reference  to  under- 
takings on  injunction.  Here,  the  Legislature 
has  provided  in  unmistakable  terms  for  the 
allowance  of  such  "reasonable  attorney's 
fees"  as  the  "party  may  incur  or  sustain  by 
reason  of  the  injunction."  In  the  light  of 
this  statute,  the  court  would,  perhaps,  be 
Justified  in  exercising  more  liberality  In  the 
allowance  of  attorney's  fees  In  such  cases 
than  have  the  courts  In  those  states  where 
attorney's  fees  are  not  specifically  allowed 
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by  statute,  but  are  allowed  by  the  court  un- 
der the  general  head  of  damagea. 

The  only  evidence  Introduced  in  this  case 
as  to  the  attorney's  fees  was  the  testimony 
of  the  respective  attorneys  for  the  plaintiff 
and  defendants  In  the  case.  Mr.  McBee,  who 
conducted  the  litigation,  throughout  for  his 
cllrat,  Miller,  testified  that  he  had  had  dif- 
ferent understandings  from  time  to  time  with 
his  client  with  reference  to  fees,  but  that  he 
never  collected  any  fees,  except  a  $25  retain- 
er, until  the  case  of  Donovan  v.  Miller  was 
affirmed  in  this  court,  and  the  judgment  was 
Anally  paid;  that  he  then  collected  the  Judg- 
ment, which,  together  with  Interest  and  costs, 
exceeded  |1,600;  that  he  then  collected  $799^ 
35  as  his  total  fees  in  the  entire  litigation, 
which  Included  securing  the  judgment  in  the 
first  place,  and  presenting  the  case  on  appeal 
to  this  court,  and  the  appearance  In  both  the 
trial  court  and  Supreme  Court  in  the  injunc- 
tion case ;  that  upon  the  settlement  be  charg- 
ed bl8  client,  In  addition  to  the  $^  retainer 
fee,  the  further  sum  of  $168  for  procuring 
the  (M'lglnal  judgment  and  securing  Its  affirm- 
ance on  appeal;  and  that  he  charged  the  fur- 
ther sum  of  $631  "for  looking  after  the  In- 
junction and  getting  It  dissolved."  He  fur- 
ther says  that  his  understanding  with  Miller, 
as  he  gathered  it  over  the  'phone,  was  that 
he  was  to  have  half  the  sum  recovered  from 
the  defendants  as  his  fee  for  the  entire  liti- 
gation, but  that  his  client  claimed  that  that 
was  not  the  understanding.  He  says,  how- 
ever, that,  after  the  litigation  was  finally 
settled,  he  got  Miller  and  another  Interested 
party  into  his  office,  and  effected  the  ecttle- 
ment  as  be  had  originally  understood  It;  that 
the  separate  charges  for  each  service  were 
fixed  as  above  stated.  He  fixed  the  fee  for 
the  services  rendered  In  procuring  the  dis- 
solution of  the  injunction  as  reasonably 
worth  the  sum  of  $500.  Mr.  Heltman  testi- 
fied that  he  thought  the  services  rendered 
in  procuring  the  dissolution  of  the  injunction 
would  be  reasonably  compensated  by  the  pay- 
ment of  $150.  He  further  stated,  however, 
that  If  It  was  taken  on  a  contingent  fee,  de- 
pendent iipon  success  In  the  case,  it  might 
have  been  worth  $500.  This  is  the  gist  of 
the  evidence  in  the  case.  The  court  found 
as  a  matter  of  fact  "that,  by  reason  of  said 
iujimctlon  in  said  action,  this  plaintiff,  A.  R. 
Miller,  was  compelled  to  pay,  and  did  pay, 
$600  as  attorney's  fees  in  procuring  the  dis- 
solution of  snid  Injunction."  He  further  finds 
"that  .$500  Is  a  reasonable  attorney's  fee 
herein  for  procuring  the  dissolution  of  said 
Injunction  in  said  court  and  In  procuring  the 
affirmance  of  said  dissolution  of  said  Injunc- 
tion." 

The  injunction  was  issued  in  Donovan  et 
al.  V.  Miller  et  al.,  February  17,  1906,  and  on 
the  26th  defendants  filed  a  demurrer  to  the 
complaint  on  the  grounds  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  On  March  7th  defendants  moved  the 
court  for  a  dissolution  of  the  Injunction,  on 
92P.-C3 


the  grounds  that  the  plaintiffs  bad  not  made 
a  sufficient  showing  to  entitle  them  to  the 
writ  This  motion  was  made  on  the  flies 
in  the  case,  and  Its  argument  must  have 
necessarily  been  directed  to  the  failure  of  the 
complaint  to  state  a  cause  of  action.  The 
court  took  the  motion  under  advisement  until 
March  20tb,  at  which  time  he  sustained  the 
motion  and  dissolved  the  injunction,  and  al- 
so sustained  the  demurrer  and  dismissed  the 
action.  The  same  argument  and  showing 
therefore  that  secured  the  dissolution  of  the 
Injunction  resulted  in  sustaining  the  demur- 
rer and  a  dismissal  of  the  action.  The  court 
thereupon  made  a  further  order  granting 
a  stay  of  execution  for  20  days,  and  provid- 
ing that,  upon  the  filing  of  an  undertaking 
by  plaintiffs  in  the  sum  of  $.3,000,  "a  stay  of 
execution  be  granted  herein  until  final  de- 
termination of  this  action."  Whatever  might 
be  the  effect  of  or  authority  for  this  latter 
order,  it  seems  to  have  accomplished  the  re- 
sult of  substantially  continuing  the  Injunction 
In  force  until  the  case  was  finally  determined 
on  appeal.  The  parties  seem  to  have  so  treat- 
ed It.  On  March  30th  the  plaintiffs  appealed 
from  the  judgment  of  dismissal,  and  the  suf- 
ficiency of  the  complaint  was  the  sole  ques- 
tion considered  by  the  court. 

It  therefore  clearly  appears  In  this  case 
that  the  injunction  was  the  primary  and 
principal  relief  sought  lu  Donovan  et  al.  v. 
Miller  et  al.,  and  that  the  entire  legal  service 
In  the  trial  court  was  rendered  la  securing  a 
dissolution  of  the  injunction.  The  service 
rendered  by  Miller's  attorney  on  appeal  in 
that  case  was  In  an  effort  to  secure  an  af- 
firmance of  the  judgment  of  the  trial  court 
holding  that  the  complaint  did  not  state  a 
cause  of  action  and  was  not  sufficient  to  au- 
thorize the  issuance  of  a  writ  of  injunction. 
With  these  facts  clearly  In  mind,  let  us  brief- 
ly turn  to  some  of  the  authorities  to  discover 
the  extent  to  which  they  go  in  allowance  of 
attorney's  fees  for  services  rendered  In  the 
case  generally,  as  distinguished  from  those 
confined  speclfioally  to  services  In  resisti% 
the  temporary  writ. 

Spelling  on  Injunctions,  at  section  953  of 
volume  1  (2d  Ed.),  says:  "The  general  rule 
with  respect  to  the  allowance  of  fees  of  at- 
torneys and  counsel  as  damages  is  that  th^ 
are  allowable  upon  judgment,  whether  Inter- 
locutory or  final,  that  complainant  was  not 
entitled  to  the  injunction  In  the  first  place; 
but  this  rule  has  been  reversed  by  statute 
in  a  few  states,  modified  in  many,  and  given 
statutory  expression  in  others.  But  quite 
generally  it  is  held  that  the  fees  which  the 
defendant  who  has  been  enjolnd  may  recover 
are  only  such  as  were  necessary  In  procuring 
a  dissolution  of  the  Injunction,  and  not  those 
paid  in  general  defense  of  the  action  where 
other  relief  than  an  injunction  is  sought." 

In  the  case  of  Creek  v.  McManus,  13  Mont. 
1.''.2,  32  Pac.  675,  Mr.  Justice  De  Witt,  In  con- 
sidering the  extent  to  which  attorney  fees 
would  be  allowed  and  the  services  rendered 
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on  the  main  Issne,  among  other  things,  said: 
"But  In  the  case  at  bar  the  right  to  an  In- 
junction was  the  only  cause  of  action  set 
up  or  litigated,  and  no  services  could  have 
been  rendered  for  any  other  purpose.  Upon 
the  trial  the  temporary  injunction  was  dis- 
solved, and  a  perpetual  Injunction  denied,  at 
one  strike,  and  by  one  service  ol  the  at- 
torney. The  damages  caused  the  plalntlfC 
herein  were  caused  by  the  action  of  McManus 
V.  Creek,  and  the  Issuance  of  the  temporary 
injunction  on  the  complaint  therein.  The 
defendant  employed  an  attorney  to  resist  that 
injunction.  Instead  of  attacking  the  tempo- 
rary Injunction,  which  was  in  force,  by  a 
distinct  motion  for  that  purpose,  the  at- 
torney dissolved  It  by  another  sort  of  attack. 
He  assaulted  the  very  foundation  of  the  In- 
junction—that Is,  the  action  In  which  It  was 
granted — and  demolished  the  whole  struc- 
ture by  one  effort."  This  case  again  found 
its  way  to  the  Supreme  Court  (Creek  v.  Mc- 
Manus, IT  Mont.  445,  43  Pac.  497),  and  It  was 
held,  upon  the  facts  as  disclosed  by  the  latter 
record,  that  attorney  fees  could  not  be  col- 
lected ;  but  the  opinion  In  the  latter  appeal  In 
no  way  militates  against  the  principle  of  law 
announced  In  the  first  decision. 

The  Supreme  Court  of  Washington,  In  An- 
derson V.  Provident  Life  &  Trust  Co.,  26 
Wash.  192,  66  Pac.  415,  speaking  through 
Mr.  Justice  Hadley,  announced  the  following 
conclusion:  "The  great  weight  of  authorltj' 
Is  to  the  effect  that  counsel  fees  recoverable 
In  such  cases  are  those  connected  with  the 
motion  or  other  similar  proceeding  for  the 
dissolution  of  the  Injunction,  and  do  not  cover 
the  general  expenses  of  defending  the  merits 
of  the  action.  This  court  so  held  In  Donahue 
V.  Johnson,  supra  [9  Wash.  187,  37  Pac.  322]. 
The  bill  filed  In  the  federal  court  by  appel- 
lant, however,  sought  Injunctive  relief  only, 
and,  while  It  appears  to  be  true  that  no  mo- 
tion formally  so  called  was  made  to  dissolve 
the  preliminary  Injunction,  yet  the  demurrer 
to  the  bill  reached  the  injunction  as  effective- 
ly as  a  motion  would  have  done.  Had  the 
demurrer  been  sustained,  the  Injunction 
would  have  been  dissolved.  We  think  there- 
fore that  the  services  in  connection  with  the 
(lenuirrer  as  much  recoverable  iis  though  they 
had  been  rendered  In  the  presentation  of  a 
formal  motion  to  dissolve." 

In  Thomas  v.  McDaneld,  77  Iowa,  299,  42 
N.  W.  301,  the  Supreme  Cmirt  of  Iowa  had 
under  consideration  the  question  of  the  al- 
lowance of  attorney's  fees  for  defending  In 
the  entire  action,  as  well  as  resisting  a  tem- 
porary Injunction.  There  the  action  was 
purely  and  solely  a  suit  for  Injunction,  and 
the  court  said:  "The  sole  question  before  us 
is  whether  the  services  rendered  in  answering 
the  petition  and  defending  on  the  trial  were 
services  in  defending  against  the  Injunction. 
This  depends  upon  whether  the  case  was  an 
Independent  proceeding  for  Injunction  alone, 
or  whether  the  Injunction  was  a  mere  auxll- 
•  iary  to  a  proceeding  for  other  relief.    The  re- 


lief asked  was  that  the  sale  be  enjoined,  'and 
for  such  other  and  further  relief  as  petition- 
er is  entitled  to.'    The  allegations  of  the  peti- 
tion did  not  entitle  the  petitioner  to  any  other 
relief  than  injunction.    Strike  the  prayer  for 
injunction  and  the  allegations  upon  which  it 
Is  asked  from  the  petition,  and  there  i»  no 
case  left    •    •    •    The  case  was  one  for  In- 
junction alone,  and  what  was  done  in  the 
way  of  defense  was  against  tlie  Injunction, 
and  resulted  in  its  dissolution.    We  bold,  un- 
der the  facts  certified,  that  the  plaintiff  was 
entitled  to  recover  his  expenses  for  attorney's 
fees  necessarily  incurred   In  defending  the 
case  In  equity,  and  that  the  court  erred  in 
directing  the  jury  to  find  for  the  defendants." 
The  Court  of  Appeals  of  New  York,   In 
Andrews  v.  Glenville  Woolen  Co.,  50  N.  T. 
282,   had  under  consideration  a  case  where 
an  injunction  had  been  procured  to  restrain 
the  collection  of  a  judgment,  and  the  Bervlces 
rendered  by  the  attorney  appear  to  have  oov- 
;  ered  the  whole  case.    In  the  syllabus  to  that 
case,  the  following  principle  of  law  Is  an- 
I  nounced:     "Expenses   properly   incurred   on 
the  part  of  the  defendant  for  the  purpose  of 
dissolving  an   Injunction   are  legally  allow- 
able as  damages,  and  when  a  motion  has  been 
made  to  dissolve  the  Injunction,  which  was 
denied,  not  upon  the  merits,  or  for  irregnlar- 
I  Ity,  but  because  the  court  in  its  discretion 
'  thought  it  advisable  to  defer  the  Inquiry  In- 
to the  merits  until  the  final  hearing,  the  ex- 
penses of  the  motion  and  also  counsel  fees 
I  upon  the  trial  are  proper  Items  of  damages.'* 
j  In  the  body  of  the  opinion,  the  court  observ- 
I  ed:    "But  for  the  injunction,  the  defendant 
'  might  have  collected  the  money  before  the 
trial,    and,    as    the    only    relief    demanded 
I  against  it  by  the  complaint  was  to  restrain 
its  collection.  It  is  not  certain  that  the  cai«" 
would  have  been  brought  to  trial  had  the  col- 
I  lection  been  first  accomplished." 
i      In  Lambert  v.  Haskell,  80  Cal.  611.  22  Pac. 
I  327,  the  court  held  that:    "The  counsel  fees 
I  for  which  the  sureties  may  be  held  are  not 
I  those  expended  for  the  defense  of  the  suit. 
I  but  only  those  which  have  been   expended 
solely  or  principally  In  procuring  a  dissolu- 
tion of  the  Injunction.    Newton  v.  Bussell.  87 
N.  T.  531;  Bustamente  v.  Stewart,  55  Cal. 
116.    And  the  evidence  must  show  a   case 
within  the  rule." 

The  foregoing  authorities  announce  the  prin- 
cipal phases  of  the  general  trend  of  authority 
on  this  sTibJect  There  are,  however,  many 
exceptions  to  the  rule,  and.  Indeed,  a  great 
many  cases  where  It  Is  very  difficult  to  de- 
termine upon  waht  principle  of  law  they 
were  decided,  as  may  be  seen  from  the  notes 
found  in  22  Cyc.  1053-1056 ;  also,  16  A.  &  E. 
Ency.  of  Law  <2d  Ed.)  468-470.  See.  also.  2 
High  on  Injunctions  (4th  Ed.)  JIS  1686-1689. 
Applying  these  principles  to  the  facts  and 
circumstances  of  the  case,  we  are  led  to  the 
conclusion  that  the  services  rendered  by 
counsel  in  Donovan  et  al.  v.  Miller  et  al.  are 
properly    referable   to   the   injunction,    and 
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Rrew  out  of  It,  and  were  Incurred  '%y  reason 
of  the  injanctlon."  The  action  was  Institut- 
ed to  obtain  the  injanction  and  restrain  the 
sale.  Had  they  not  obtained  the  order  and 
writ,  the  Judgment  creditor  would  have  col- 
lected his  Judgment,  notwithstanding  the  ac- 
tion, and  the  Judgment  debtor  would,  doubt- 
lens,  never  have  commenced  the  action,  but 
for  the  expectation  that  he  could  restrain 
the  sale  of  the  property  levied  upon  and  the 
Gonsorjuent  payment  of  the  Judgment  After 
Donovan  et  al.  appealed  from  the  Judgment, 
it  became  necessary  for  Miller  to  follow  the 
case  Into  the  appellate  court  In  order  to  reap 
the  fruits  of  his  victory  in  securing  the  dis- 
solution of  the  injunction.  There  are  some 
things  in  the  evidence  that  tend  to  raise  a 
question  as  to  the  amount  of  fees  paid  coun- 
sel In  each  separate  action — that  is,  the  one 
in  which  the  judgment  was  obtained,  and  the 
other  In  which  it  was  sought  to  restrain  the 
oollection  of  that  Judgment— but  the  trial 
court  has  found  speciflcnlly  on  that  point,  and 
nnder  the  uniform  holdings  of  this  court  we 
would  not  be  Justlfled  in  dlstorbiag  that  find- 
ing. There  was  substantial  evidence  tending 
to  establish  the  facts  found.  The  same  might 
be  said  with  reference  to  the  amount  of  fees 
allowed.  Wliat  we  might  or  would  do  If 
the  case  were  before  us  in  tlie  first  instance 
cannot  be  considered  by  us,  when  it  comes  to 
the  question  as  to  whether  the  findings  are 
sustained  by  the  evidence.  There  Is  some 
evldmce  on  which  to  rest  each  finding  made 
by  the  court 

The  Judgment  must  be  affirmed,  and  it  is 
80  ordered.  Costs  awarded  la  favor  of  re- 
spondent 

SULLIVAN,  J.,  coneura. 
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STATE  V.  DOLAN. 
(Supreme  Court  of  Idaho.     Dec.  10.  WCfT.) 

1.  SUNDAT— REOULATION— RiST   LAW— POLICB 

Power. 

In  the  exercise  of  its  police  power,  a  state 
may  prohibit  the  conduct  of  business  on  Sunday. 

TBd.  Note.— For  cams  in  point,  s(«  Cpnt.  DiR. 
vol.  45,  Sunday,  I  2:  vo\.  10^  ConsUcutiooal 
lAw,  ii  227.  ««,  S39.] 

2,  Statutes— Title— Pi,uiiAi.TTT  or  SniMBCTS. 

The  title  of  the  act  of  March  12,  ]007,  "An 
act  to  set  apart  Sunday  aa  a  day  of  public  rrat; 
to  provide  for  the  closing  of  mloons  and  otiier 
places  of  business  on  Sunday;  to  prohibit  the 
selling,  giviog  away  or  disposing  of  any  fipirit- 
uous,  vinous,  malt  or  intozirariiig  liquorx  on 
Sunday;  to  provide  for  the  closiag  of  placPK  of 
public  amusement  and  prohihittDK  lior«e  radtiK 
OD  Sunday ;  and  to  provide  (or  the  punishment 
of  those  guiltji  of  violating  the  provisious  of  this 
act,  and  providins  for  the  disi)osal  of  all  fines 
collected  under  the  terms  of  this  act."  does  not 
violate  article  3,  |  1(1.  of  the  Constitution  of 
this  state,  which  provides  "every  act  should  em- 
brace but  one  subject  and  matters  properly  con- 
nected tberpwith,  which  subject  should  be  ex- 
presKd  in  the  title,"  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  44,  Sututea,  M  l^iS-lGO.] 


8.  OonnmrnoiTAX.  Law  —  Dirs  Process  or 
Law— Special  Legislation — Sunday— Rech 
ULATioN— Rest  Law. 

The  act  of  March  12,  1907,  prohibiting  keep> 
Ing  open  on  Sunday  for  the  purpose  of  trader 
etc.,  any  shop,  store,  building,  or  place  of  busi- 
ness whatever,  and  exempting  hotols,  restau- 
rants, livery  stables,  stores  in  selling  medicine 
and  supplies  for  the  siclt,  undertakers,  nevrs 
stands  m  the  quiet  sale  and  delivery  of  papers 
and  masazines,  nonintoxicating  refreshments, 
candies,  and  cigars,  and  prohibiting  saloons  from 
opening,  or  the  sale  of  intoxicating  liquor  on 
Sunday,  and  prohlbitinc  the  opening  of  a 
theater,  playlioase,  danceboase,  race  track,  mei^ 
ry-^o-round,  circus,  or  aliow,  concert  saloon, 
billiard  or  pool  room,  bowling  alloy,  variety  ball, 
or  any  such  place  of  public  amusement,  prohib- 
iting  iioree  racing  on  Sunday,  and  providing  pen- 
alties for  violations  of  the  act,  and  prescribing 
the  duties  of  the  prosecuting  attorney  as  to  such 
prosecutions,  does  not  take  property  without  due 
process  of  law,  does  not  violate  the  bill  of  rights, 
IS  not  special  or  local  legislation,  does  not  di^ 
criminate  between  different  persons,  and  is  not 
unfair  or  unreasonable  under  the  Constitution. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  |  830.] 

4.  Same— CLAssincATion. 

The  Legislature  is  the  Judge  of  a  proper 
classlflcation  under  a  Sunday  rest  law,  and  its 
discretion  will  not  be  interfered  with,  unleiis 
such  law  violates  some  provision  of  the  Consti- 
totion. 

5.  Sams— EqiTAtmr. 

A  law  declaring  Sunday  a  day  of  rrst  is  not 
unconntitutional  because  it  does  not  prohibit  all 
kinda  of  labor  on  Sunday. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ada  County; 
Fremont  Wood,  Judge. 

W.  F.  Dolan  was  convicted  of  keeping  his 
place  of  business  open  on  Sunday  ia  viola- 
tion of  ttie  Sunday  rest  law  (Act  March  12; 
1007,  f  2),  and  he  appeata    Affirmed. 

C.  C.  Cavanah,  J.  J.  Blalce,  J.  P.  Gray, 
Henry  P-  Knight  n.  B.  Worstell,  and  A.  U. 
Ck>nner,  for  appellant.  J.  J.  Oulieen,  Atty. 
(3en.,  Edwin  Snow,  J.  H.  Peterson.  B.  8. 
Crow,  Charles  F.  Koelsch,  Pros.  Atty.,  and 
Walter  H.  Hanson,  Pros.  Atty.,  for  the  SUtik 
B.  P.  Quarles,  amicus  curia. 

STEWART,  J.  The  defendant  was  eon- 
Ticted  in  the  district  court  of  Ada  coimty  for 
violating  the  provisions  of  section  2  of  an 
act  approved  March  12,  1007  (Lawa  1007, 
p.  223).  The  facts  before  the  district  court 
were  stipulated  by  the  parties,  to  the  effect 
first  that  on  the  12th  day  of  May,  1007  (being 
Sunday,  the  first  day  of  tbe  week)  at  Bols* 
City,  Ada  county,  state  of  Idaho,  tbe  defend- 
ant was  engaged  in  the  business  of  selling  ia 
a  store  building,  rented  hy  said  defendant, 
goods,  wares,  and  merchandise,  to  wit,  ice^ 
bread,  butter,  cheese,  crackers,  candies,  ojnt- 
ters,  flsli,  oranges,  lemons,  pickles,  berries, 
cherries,  apples,  cider,  lunch  goods,  eggs, 
spices,  condiments,  canned  meats.  Jams,  Jel- 
lies, coffee  in  packages,  tea  in  packages,  and 
vegetables;  that  be  kept  Iiis  store  open  on 
said  12th  day  of  May,  1907,  for  tbe  purpose 
of  conducting  and  carrying  on  said  business, 
and  selling  any  and  all  of  the  aforesaid  goods 
and  articles,  and  on  said  day  did  sell  to  oer> . 
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tain  citizens  of  Boise  bread,  Ice,  fruit,  can* 
dies,  batter,  flsli,  and  oysters;  second,  that 
tlie  defendant  on  each  and  every  day  of  the 
week  sells  and  delivci's  from  said  store  ice 
to  a  large  number  of  customers,  and  receives, 
by  express,  oysters  and  fish  of  different  kinds 
from  points  on  the  Puclflc  Coast  every  even- 
ing of  the  we?k,  which,  like  fruits,  berries, 
and  butter,  are  of  a  perishable  nature,  and 
go  to  waste  during  the  summer  months  If 
kept  in  stock  longer  than  20  hours;  third, 
that  all  of  such  goods,  except  caudles,  are 
used  as  necessaries  of  life  by  mankind; 
fourth,  that  part  of  the  defendant's  business 
is  to  sell  and  supply  on  Sunday,  to  hotels 
and  places  where  food  and  meals  are  fur- 
nished and  sold,  all  of  the  aforementioned 
articles  except  candy,  and  that  a  number  of 
customers  of  said  defendant  furnish  meals 
to  the  general  public,  and  necessarily  use  the 
aforesaid  mentioned  goods,  and  that  it  Is 
impossible  for  them  with  safety  and  profit  to 
determine  the  amount  of  such  goods  which 
they  may  need  on  Sunday.  The  defendant 
appeals  to  this  court  from  the  judgment  of 
conviction. 

The  defendant  assigns  as  error  the  decision 
of  the  trial  court,  holding  the  complaint 
stated  facts  sufficient  to  constitute  a  public 
offense,  for  the  reason  that  the  act  approved 
March  12,  1907  (Laws  1007,  p.  223).  is  un- 
constitutional. The  contention  of  defendant 
Is  that  said  act  does  not  comply  with  the 
provisions  of  section  16  of  article  3  of  the 
Constitution  of  Idaho,  in  that  the  same  and 
the  title  thereto  embrace  more  than  one  8ul>- 
ject  and  matters  properly  connected  there- 
with ;  that  the  title  Is  deceptive  and  mislead- 
ing;  that  section  2  violates  article  14  of  the 
amendment  to  the  Constitution  of  the  United 
States,  In  that  it  deprives  the  defendant  of 
property  without  due  process  of  law;  in 
that  It  denies  the  defendant  the  equal  pro- 
tection of  the  law,  and  abridges  the  privi- 
leges and  Immunities  of  citizens  and  of  the 
defendant;  and  violates  section  1  of  article 
1  of  the  Constitution  of  the  state  of  Idaho, 
in  that  it  deprives  the  defendant  of  the  right 
of  acquiring,  possessing,  and  protecting  his 
property,  and  the  equal  protection  of  the  law ; 
and  violates  article  3,  S  10,  in  that  the  I^egis- 
lature  shall  not  pass  local  or  special  laws  In 
any  of  the  following  enumerated  cases — that 
is  to  say,  for  the  punishment  of  crimes  and 
misdemeanors,  and  is  In  contravention  of  the 
Constitution  of  the  United  States  and  the 
Constitution  of  the  state  of  Idaho,  in  that 
the  same  is  class  legislation;  that  said  sec- 
tion discriminates  between  citizens  engaged 
in  the  sale  of  goods,  wares,  and  merchandise 
and  in  lawful  business,  and  those  engaged 
In  other  classes  of  lawful  business,  sale  of 
goods,  wares,  and  merchandise,  which  are 
not  of  netesslty  or  charity ;  that  said  section 
is  void  and  unreasonable,  in  that  it  permits 
citizens  to  keep  open  any  store,  shop,  or 
place  of  business  for  the  purpose  of  sale  and 
delivery  of  daily  newspapers,  magasiiues,  non- 


intoxlcatlBK  refreehments,  candles,  and  cigars, 
and  the  performance  of  certain  kinds  of  la- 
bor,  and  tlie  conduct  of  certain  kinds  of 
business  which  are  not  of  necessity  or  char- 
ity, and  denies  the  right  to  sell  the  necessa- 
ries of  life;  that  said  section  is  invalid, 
void,  and  unreasonable,  in  that  it  does  not 
apply  to,  nor  operate  alike  upon,  every  per- 
son or  persons  of  the  same  class,  engaged 
in  lawful  business,  under  like  circumstances 
and  conditions. 

As  to  the  title  of  the  act.  This  act  may 
be  found  on  page  223  of  the  Laws  of  1907. 
The  title  reads  as  follows:  "An  act  to  sec 
apart  Sunday  as  a  day  of  public  rest ;  to  pro- 
vide for  the  closing  of  saloons  and  other 
places  of  business  on  Sunday;  to  prohibit 
the  selling,  giving  away  or  disi)osing  of  any 
spirituous,  vinous,  malt  or  intoxlcatiug  liq- 
uors on  Sunday ;  to  provide  for  the  closing  of 
places  of  public  amusement  and  proliibiting 
horse  racing  on  Sunday ;  and  to  provide  for 
the  punishment  of  those  guilty  of  violating 
the  provisions  of  this  act,  and  providing  for 
the  disposal  of  all  fines  collected  under  the 
terms  of  this  act"  This  court  has  had  occa- 
sion to  construe  this  provision  of  the  Oon- 
stitutlon,  and  has  determined  Its  demands. 
In  the  case  of  State  v.  Doherty,  3  Idaho,  381, 
29  Pac.  855,  this  court  quotes  with  approval 
from  Judge  Cooley's  work  on  Con.  Liin.  (Uth 
Kd.,  pp.  171-2)  as  to  the  requirements  of  this 
constitutional  provision,  as  follows:  "It  may 
therefore  be  assumed  as  settled  that  the  pur- 
pose of  these  provisions  was,  first,  to  prevent 
hodge-podge  or  'log-rolling'  legislation;  sec- 
ond, to  prevent  surprise  or  fraud  upon  the 
Legislature  by  means  of  provisions  in  bills 
of  which  the  title  gave  no  intimation,  and 
which  might  therefore  be  overlooked,  and 
carelessly  and  unintentionally  adopted ;  and. 
third,  to  fairly  apprise  the  people  through 
such  publication  of  legislative  proceeding 
as  is  usually  made  of  the  subjects  of  legisla- 
tion that  are  being  considered.  In  order  that 
tbey  may  have  the  opportunity  of  being  beard 
thereon  by  a  petition  or  otherwise,  if  they 
shall  so  desire."  And,  further,  that  "the  pur- 
pose of  these  provisions  is  accomplished  when 
a  law  has  but  one  general  object  which  is 
fairly  indicated  by  the  title.  To  require 
every  end  and  means  necessary  and  conven- 
ient for  the  accomplishment  of  this  general 
object  to  be  provided  for  by  a  separate  act 
relating  to  that  alone  would  not  only  be  un- 
reasonable, but  would  actually  render  legis- 
lation Impossible."  This  text  from  Judge 
Cooiey  is  recognized  by  all  the  leading  cases 
as  a  correct  statement  of  the  purpose  and  ob- 
ject of  this  provision  of  the  Constitution. 
"If  all  parts  of  the  act  have  a  natural  con- 
nection and  reasonably  relate,  directly  or  in- 
directly to  one  general,  legitimate  s»ibject  of 
legislation,  the  act  1.'  not  open  to  the  objec- 
tion of  plurality  of  subjects."  26  Ency.  L. 
(2d  Ed.)  575.  This  court  in  State  v.  Doheity, 
I  supra,  said :  "It  is  sufflclent  if  the  act  treats 
I  of  but  one  general  subject  and  that  subject 
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expressed  In  the  title.  To  hold  that  each  sub- 
division of  the  subject,  and  each  and  every  of 
the  ends  and  means  necessary  for  the  accom- 
pHsbment  of  the  object  of  the  act,  must  be  spe- 
cifically mentioned  In  the  title  would  greatly 
embarrass  legislation  and  accomplish  no  leg- 
itimate purpose."  In  the  case  of  Pioneer  Ir- 
rigation District  V.  Bradley,  8  Idaho,  310,  68 
Pac.  295, 101  Am.  St.  Rep.  201,  this  court  treat- 
ed this  question  very  exhaustively,  and  the  au- 
thorities dealing  with  this  specific  question 
were  reviewed  In  extenso,  and  this  court  quot- 
ed with  approval  from  Judge  Cooley's  Con. 
LIm.,  as  follows :  "The  generality  of  a  title  Is 
therefore  no  objection  to  it,  so  long  as  It  is  not 
made  to  cover  a  legislation  incongruous  In  it- 
self, and  which  by  no  fair  Intendment  can  be 
considered  as  having  a  necessary  or  proper  con- 
nection." This  court  also  quotes  with  ap- 
proval from  the  case  of  State  v.  Board  of 
Com'rs  of  Humboldt  Co.,  21  Xev.  235,  29  Pac. 
974,  as  follows:  "If  the  provisions  of  a  stat- 
ute all  relate,  directly  or  indirectly,  to  the 
same  subject,  have  a  natural  connection,  and 
are  not  foreign  to  the  subject  expressed  In 
the  title,  It  Is  permissible  to  unite  them  in  the 
same  act."  In  the  case  of  State  v.  Jones,  9 
Idaho,  693,  75  Pac.  819,  this  court  quotes 
with  approval  from  the  ease  of  Steel  County 
V.  Erskine,  98  Fed.  215,  39  0.  C.  A.  173,  as 
follows:  "It  [the  title]  plainly  indicated  the 
object  and  purpose  of  the  act,  which  is  all 
the  Constitution  requires.  The  subject  of  a 
statute  Is  one  thing,  and  Its  detailed  provi- 
sions quite  another.  One  Is  the  topic,  the 
other  its  treatment;  one  is  required  to  be 
slated  in  the  title,  the  other  is  not."  In  the 
case  of  Turner  v.  Coffin,  9  Idaho,  338,  74  Pac. 
9C2,  this  court  said :  "It  seems  to  have  been 
jrenerally  recognized  by  the  authorities  as 
the  Intention  of  the  framers  of  such  a  con- 
stitutional provision  to  require  a  title  suffi- 
ciently definite  and  comprehensive  as  to  in- 
dicate to  one  reading  it  the  general  scope 
and  purpose  of  the  legislation  Intended  by  the 
act.  and  that  If  the  title  be  sufficient  for  that 
purpose  it  will  be  held  as  Including  all  neces- 
sary and  incidental  legislation  necessary  to 
make  the  general  purpose  of  the  act  operat- 
ive." 

So  far  as  this  court  Is  coucernod.  It  has 
been  determined  tlint  the  title  should  Indinnto 
the  general  scope  and  purpose  of  the  legis- 
lative enactment,  and  to  be  so  comprehensive 
as  to  give  notice  of  such  proposed  legislation. 
The  title  should  not  be  of  such  a  character  as 
to  mislead  or  deceive,  either  the  law-making 
body,  or  the  public,  as  to  the  legislative  in- 
tent. It  should  not  cover  legislation  which  is 
contradictory,  or  not  connected  with  or  re- 
lated to  the  general  subject  stated  in  the 
act.  It  should  be  broad  enough  to  cover  the 
subjects  dealt  with  in  the  act,  but  not  too 
broad,  so  as  to  indicate  an  Intention  to  leg- 
islate upon  a  subject  which  the  body  of  the 
act  falls  short  of  accomplishing,  or  departs 
therefrom.  With  the  law  thus  in  this  state, 
we  will  examine  the  title  to  the  act  Involved. 


"To  set  apart  Sunday  as  a  dny  of  pnMic 
rest"  covers  the  provisions  of  section  1  of 
said  act.  "To  provide  for  the  closing  of 
saloons  and  other  places  of  business  on  Sun- 
day" covers  the  provisions  of  section  2  and 
a  part  of  3  of  said  act  "To  prohibit  the 
selling,  giving  away  or  disposing  of  any 
spirituous,  vinous,  malt  or  intoxicating  liq- 
uors on  Sunday"  covers  the  provisions  of  sec- 
tion 3  of  said  act.  "To  provide  for  the  clos- 
ing of  places  of  public  amusement  and  pro- 
hibiting horse  racing  on  Sunday"  covers  part 
of  the  provisions  of  section  3  and  all  of  sec- 
tion 4  of  said  act  "To  provide  for  the  pun- 
ishment of  those  guilty  of  violating  the  pro- 
visions of  this  act  and  providing  for  the  dis- 
posal of  all  fines  collected  under  the  terms  of 
this  act"  covers  the  penalties  under  each  sec- 
tion of  said  act  Thus  we  see  that  the  title 
is  a  complete  and  clear  index  to  tlie  pro- 
visions of  the  act.  The  title  sets  apart  Sun- 
day as  a  day  of  public  rest ;  it  prohibits  the 
doing  of  certain  business  upon  Sunday ;  pro- 
hibits certain  amusements  upon  that  day; 
prohibits  the  sale  of  intoxicating  liquors; 
and  provides,  generally,  for  the  punishment 
of  violations  of  said  act  The  title  Is  broad, 
and  clearly  Indicates  the  intention  of  the 
Legislature  as  to  what  shall  be  embrnced  in 
said  act  It  indicates  to  every  one,  and  pub- 
lishes to  the  world,  that  the  first  day  of  the 
week,  commonly  called  "Sunday,"  Is  set 
apart  as  a  day  of  public  rest.  It  gives  notice 
that  to  carry  out  that  object  and  purpose  cer- 
tain business  houses  shall  be  closed  for  trade, 
and  certain  business  shall  be  prohibited  ou 
that  day,  and  provides  for  punishing  viola- 
tions of  said  act.  Any  one  reading  this  title 
would  at  once  be  Informed  that  the  Legis- 
lature Intended  to  deal  with  the  subject  of 
Sunday  as  a  day  of  public  rest,  and  to  deal 
with  certain  classes  of  business  and  certain 
amusements,  in  so  far  as  their  cessation  upon 
said  day  might  have  to  do  with  making  Sun- 
day a  day  of  public  rest  The  title  clearly 
Indicates  all  that  the  act  embraces. 

Is  the  title  too  broad  for  the  subject-mat- 
ter? The  title  Indicates  that  Sunday  Is  set 
apart  as  a  day  of  public  rest ;  section  1  so  de- 
clares. But  the  title  of  the  act,  in  so  setting 
apart  this  day  as  a  day  of  public  rest,  does 
not  indicate  the  Intent  of  the  Legislature  to 
prohibit  all  labor  upon  said  day.  In  fact 
after  the  first  declaration  in  the  title,  the 
specific  subjects  which  the  Legislature  In- 
tends to  deal  with  are  stated  In  the  title,  and 
each  one  of  these  subjects  is  dealt  with  In 
the  body  of  the  act  The  title  of  the  act 
does  not  pretend  to  do  more  than  the  bodj'  of 
the  act  actually  does.  To  set  apart  Sunday 
as  a  day  of  public  rest  does  not,  necessarily, 
mean  that  no  secular  labor  shall  be  pert'orui- 
ed  upon  said  day.  Section  1  does  nothing 
more  than  follow  the  language  of  the  title  in 
declaring  the  legislative  Intent  upon  the  gen- 
eral subject,  and  the  sections  thereafter  deal 
specifically  with  the  means  of  carrying  out 
the  general  subject,  each  of  which  provides  a 
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pemltr  tot  a  vioUtion  thereof.  No  penalty 
was  necevary  under  section  1,  aB  the  I^egisla- 
ture  did  not  Intend  to  penalize  all  secular  la- 
bor. 

Are  the  provisions  of  said  act  Incongruous 
or  Inharmonious?  Sections  2,  3,  and  4  pro- 
hibit the  doing  of  certain  things  upon  Sun- 
day and  provide  a  penalty  for  the  violation 
thereof.  They  are  ail  incidents  to  the  gen- 
eral subject;  they  are  the  means  by  which 
the  Legislature  intended  to  carry  ant  the 
declaration  of  section  1  that  Sunday  Is  set 
apart  as  a  day  of  public  rest.  They  all  re- 
late to  the  prohibition  of  certain  acts  upon 
said  day.  Eacli  may  exist  independent  of  the 
other.  No  one  of  said  sections  contradicts  the 
provisions  of  any  other  section.  They  are 
not  inconsistent  or  unsuitable  to  each  other. 
Section  5  prescribes  the  duty  of  certain  offi- 
cers in  relation  to  the  enforcement  of  said 
act.  This  is  covered  by  the  title,  and  Is  the 
means  for  euforeiug  the  penal  portions  of 
each  section. 

Is  the  title  deceptive  or  misleading?  It  de- 
clares Sunday  to  be  a  day  of  rest ;  specifically 
i^tates  the  intent  of  the  Legislature  as  to  what 
may  not  be  done  on  such  day.  Any  one  read- 
ing the  title  would  be  advised  of  the  pro- 
iwsed  legislation ;  no  one  conld  be  deceived  or 
misled  as  to  what  the  Legislature  intended  to 
do  in  a  general  way.  It  does  not  conceal  or 
cover  up  any  secret  intent  of  the  Legislature. 

Are  each  of  the  subjects  dealt  with  in  the 
body  of  the  act  germane  to  and  connected 
with  tlie  general  subject  of  public  rest?  All 
relate  to  the  general  subject.  Each  is  a  means 
for  caro'ing  out  the  general  object  and  pur- 
l>ose  of  the  act.  The  declared  object  of  the 
act  is  to  malce  Sunday  a  day  of  public  rest, 
and  the  remainder  of  the  title  «i)eeifle8  the 
means  and  Instrumentalities  by  which  that 
object  Is  to  be  secured.  While  It  Is  true  the 
act  does  not  prohibit  all  lahov  upon  Sunday, 
and  does  not  provide  a  penalty  for  those  who 
do  not  rest  upon  this  day,  yet  the  title  of 
the  act  does  not  indicate  that  there  shall  be 
no  lalwr  uiwn  Sunday;  it  does  not  indicate 
that  everj-  person  engaged  in  the  business 
dealt  with  shall  rest  upon  Sunday.  A  rea- 
sonable and  conmion-sense  construction  must 
be  given  to  this  act,  and,  when  such  construc- 
tion is  placed  upon  it.  we  readily  see  what 
the  Legislature  intended  by  the  title  and  the 
provisionvS  of  the  act.  The  Legislature  evi- 
dently viewed  the  subject  from  the  stand- 
point that  while,  by  the  provisions  of  the 
act.  Sunday  was  declared  a  day  of  public 
rest,  yet  by  the  prohibition  of  certain  trades 
and  l)uslness  upon  said  day,  and  the  closing 
of  saloons  and  the  prohibition  of  the  sale 
of  intoxicating  liquors,  and  the  closing  of 
certain  places  of  amusement,  horse  racing, 
etc.,  that  the  owners  and  proprietors  of  such 
places  of  business  would  thereby  cease  their 
regular  labors  upon  such  day.  and  such  day 
would  thereby  become  a  day  of  public  rest  to 
that  extent.  To  accomplish  this.  It  was  not 
nece.ssary,  under  the  title  of  the  act,  that 


every  kind  of  manual  labor  sbonld  be  pro- 
hibited, or  that  a  penalty  should  lie  provided 
as  a  punishment  for  those  who  did  not  rest 
upon  said  day.  As  a  step  lu  the  direction  uf 
the  observance  of  Sunday  as  a  duy  of  publii- 
rest,  the  Legislature  deemed  it  wise  and  pol- 
itic to  prohibit  the  doing  of  certain  business 
upon  Sunday.  The  entire  subject  was  includ- 
ed and  covered  by  the  title.  The  title  is  clear- 
ly sufficient  and  not  in  violation  of  article  3, 
§  IB,  of  the  Constitution. 

Does  this  act  conflict  with  the  fourteenth 
amendment  to  the  Constitution  of  the  Unite«l 
States?  By  this  amendment,  "a  state  is  for- 
bidden to  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States."  The  privi- 
leges or  Immimlties  of  citizens  of  the  United 
States,  covered  by  this  amendment,  are  those 
which  arise  out  of  the  nature  of  the  general 
government,  Its  Constitution  or  the  laws  made 
in  pursuance  thereof,  and  these  are  placed  by 
this  amendment  under  the  protection  of  Con- 
gress; but  the  privileges  and  immunities  of 
the  citiisens  of  the  states,  with  those  excep- 
tions, embrace,  generally,  those  fundamental 
rights,  for  the  security  and  establishment  of 
which  society  Is  instituted ;  and  they  remain 
under  the  care  of  the  state  governments.  The 
Slaughter  House  Cases,  IC  Wall.  (U.  S.)  30. 
21  L.  Ed.  3M.  The  privileges  and  Immuni- 
ties Involved  under  the  act  of  March  12.  I90T. 
belong  to  that  class  which  the  court  in  the 
above  case  characterises  as  those  of  eitisens 
of  the  state,  and  are  therefore  not  referred 
to  by  the  fourteenth  amendment.  They  do 
not  arise  out  of  the  nature  of  the  general  gov- 
ernment. Its  Constitution,  or  laws.  They  are 
police  regulations,  and  purely  matters  for . 
state  regulation  and  control.  It  is  also  con- 
tended on  the  part  of  defendant  that  this 
act  violates  the  provisions  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  which  provides:  "Nor  shall  any  state 
deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law ;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws."  Counsel  also  contend 
that  this  act  violates  Bill  of  Rights,  I  1,  art. 
1,  of  the  Constitution  of  this  state,  which  is: 
"All  men  are  by  nature  free  and  equal  and 
have  certain  inalienable  rights,  among  which 
are  life  and  liberty;  acquiring,  possessing  and 
protecting  property;  pursuing  happiness  and 
securing  safety.'" 

These  Inst  two  objections  may  be  considered 
together,  and  go  to  the  power  of  the  Legis- 
lature to  deal  with  this  subject  at  all.  It 
must  be  conceded  that  the  very  necessity  of 
government  Itself  concedes  a  power  to  impose 
certain  restrictions  upon  individual  rights 
of  life,  liberty,  and  property,  and  the  power 
to  regulate  the  conduct  of  business  as  well 
as  the  conduct  of  the  individual.  Did  not 
constitutional  government  possess  such  pow- 
er. It  could  not  serve  any  useful  pnniose, 
and,  without  power  to  restrain  Individuals 
from  transgressing  the  rights  of  others  and 
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to  restrain  them  In  their  conduct,  which  !■ 
necessary  to  conserye  and  protect  the  rights 
of  all,  the  government  most  fall.  This  power 
in  government  Is  what  may  be  termed  and 
denominated  police  power.  It  has  been  con- 
tended in  many  other  courts,  as  it  is  here 
contended,  that  the  Legislature  has  no  pow- 
er to  restrict  an  individual  in  the  carrying 
on  of  his  business ;  that,  to  do  so,  Is  taking 
property  without  due  process  of  law;  that, 
to  do  so,  denies  him  an  Inalienable  right. 
These  objections,  however,  have  not  received 
very  favorable  consideration  by  any  of  the 
courts  of  the  land.  The  power  of  the  Legis- 
lature to  deal  with  the  question  is  no  longer 
in  doubt.  It  is  conceded  by  all  the  courts 
that,  under  the  police  power  of  the  state,  the 
Legislature  may  restrict  Individuals  in  their 
conduct,  may  restrict  them  in  their  business, 
and,  so  long  as  such  regulations  are  reason- 
able, they  do  not  violate  the  provisions  of 
the  Constitution  of  the  United  States  or  of 
this  state. 

We  shall  not  stop  here  to  cite  the  many 
cases  dealing  with  this  question.  Many  of 
them,  however,  are  collected  and  commented 
upon  by  the  Supreme  Court  of  Maryland  in 
the  case  of  Judeflnd  v.  State.  78  Md.  510,  28 
Atl.  40.-),  22  L.  R.  A.  721 ;  also  in  the  case  of 
Minnesota  v.  Petit,  74  Minn.  376,  77  N.  W. 
223,  and  the  same  case  In  177  U.  8.  164.  20 
Sup.  Ct.  660,  44  L.  Ed.  716;  People  v.  Hav- 
nor,  31  L.  B.  A.,  680;  Breyer  v.  State,  102 
Tenn.  103.  .TO  S.  W.  709;  State  v.  Nichols, 
28  Wash.  028,  69  Pac.  372;  State  v.  Judge  of 
Section  A,  39  La.  Ann.  132,  1  South.  437. 
"The  iiollce  of  the  state,  in  a  comprehensive 
sense,  embraces  its  whole  system  of  internal 
i«gulatlon,  by  which  the  state  seeks,  not  only 
to  ijreserve  the  public  order  and  to  prevent 
ofTenses  against  the  state,  but  also  to  estab- 
lish for  the  intercourse  of  citizens  with  dtl- 
ssens  those  rules  of  good  manners  and  good 
neighborhood  which  are  calculated  to  pre- 
vent a  conflict  of  rights,  and  to  Insure  to 
each  the  unlnteriiipted  enjoyment  of  his 
own,  so  far  as  Is  reasonably  consistent  with 
the  like  enjoyment  of  rights  by  others." 
Cooley.  Const.  LIm.  p.  829.  Shaw,  C.  J.,  In 
Commonwealth  v.  Alger,  7  Cush.  (Mass.)  53, 
says:  "We  think  it  is  a  settled  principle, 
growing  out  of  the  nature  of  well-ordered 
civil  society,  that  every  holder  of  property, 
however  absolute  and  unquallfl?d  may  be  his 
title,  holds  it  under  the  Implied  liability  that 
his  use  of  It  may  be  so  regulated  that  it 
shall  not  be  injurious  to  the  equal  enjoyment 
of  others  having  an  equal  right  to  the  en- 
joyment of  their  property,  nor  injurious  to 
the  rights  of  the  community.  All  property  In 
this  commonwealth  *  »  ♦  is  held  subject 
to  those  general  regulations,  which  are  neces- 
sary to  the  common  good  and  general  wel- 
fare. Rights  of  property,  like  all  other  social 
and  conventional  rights,  are  subject  to  such 
reasonable  limitations  in  their  enjoyment,  as 
shall  prevent  them  from  being  injurious,  and 
to  such  reasonable  restraints  and  regula- 


tions established  by  law,  as  the  Legislature, 
under  the  governing  and  controlling  power 
vested  In  them  by  the  Constitution,  may  think 
necessary  and  expedient."  Redfield,  Judge, 
in  the  case  of  Thorpe  v.  Rutland  &  Burling- 
ton B.  R.  Co.,  27  Vt.  140,  62  Am.  Dec.  623, 
says:  "This  police  power  of  the  state  ex- 
tends to  the  protection  of  the  lives,  Ihnbs, 
health,  comfort,  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  the 
state."    This  court  In  a  recent  case  (Mullen 

V.  Moseley.  13  Idaho,  ,  90  Pac.  986)  uses' 

this  language:  "Uniform  holdings  of  this 
court  have  been  along  the  lines  of  a  liberal 
construction  in  favor  of  a  new  and  ample 
exercise  of  the  police  power  of  the  state 
looking  to  the  protection  of  the  public  morals 
and  the  maintenance  of  peace  and  quiet,  as 
well  as  the  protection  of  life  and  property. 
The  determination  of  the  means  necessary 
to  attain  those  ends  primarily  rests  with  the 
legislative  department  of  the  state  govern- 
ment, and  is  always  subject  to  a  supervision 
and  consideration  of  the  courts  established 
for  that  purpose."  Mr.  Cooley  in  his  Const. 
LIm.  p.  S,")0,  says:  "There  can  no  longer  be 
any  question.  If  any  there  ever  was,  that  such 
(Sunday)  laws  may  be  supported  as  regula- 
tions of  police."  Almost  every  state  In  the 
Union  has  upheld  the  principle  that  Sunday 
regulation  Is  within  the  police  power  of  the 
state.  The  courts  recognize  the  power  of 
the  state  to  regulate  both  business  and  indi- 
vidual action  upon  Sunday,  and  to  prohibit 
absolutely  the  carrying  on  of  certain  trades 
and  business;  some  uiwn  the  ground  that  it 
Is  a  religious  regulation,  but  generally  upon 
the  ground  that  It  is  a  police  regulation. 

The  conclusion  of  this  court  in  this  case 
Is  based  upon  the  power  of  the  state  under 
its  general  police  power  to  enact  Sunday 
laws  for  the  purpose  of  prohibiting  certain 
business  and  amusements  upon  said  day,  in 
the  Interest  of  good  morals,  health,  and  hap- 
piness. It  could  serve  no  good  purpose  were 
we  to  take  up  for  discussion  and  cite  the 
many  cases  wherein  Sunday  laws  have  been 
upheld,  but  we  And  that  with  the  exception  of 
a  few,  Sunday  rest  laws  have  been  sustained, 
and.  In  the  states  holding  such  laws  to  be 
unconstitutional.  It  Is  generally  upon  the 
ground  that  the  classification  of  business  was 
unjust  and  unreasonable,  and  was  local  and 
special  legislation.  One  of  the  earliest  cases 
dealing  with  the  question  of  Sunday  law  Is 
that  of  Ex  parte  Newman,  9  Cal.  302.  In 
that  case,  however,  the  title  of  the  act  was, 
"An  act  for  the  better  observance  of  the 
Sabbath."  The  court  held  such  law  to  be  un- 
constitutional, because  It  established  a  com- 
pulsory religious  observance.  Ju^itice  Field 
dissented,  and  his  dis.<;entlng  opinion  was 
afterwards  approved  by  the  same  court  in  the 
case  of  Ex  parte  Andrews,  18  Cal.  678.  Jus- 
tice Field's  dissenting  opinion  has  stood  as 
the  leading  Judicial  expression  upon  this 
question  since  1858,  and  has  l>een  more  ex- 
tensively quoted  and  approved  by  the  courted 
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passing  upon  this  question  than  any  other 
expression,  either  by  a  court  or  a  text-writer, 
in  that  opinion,  he  uses  this  language:  "In 
fixing  a  day  of  rest,  It  establishes  only  a 
rule  of  civil  conduct  In  limiting  its  com- 
mand to  secular  pursuits,  it  necessarily 
leaves  religious  profession  and  worship  free. 
It  Is  absurd  to  say  that  the  sale  of  clothing, 
or  other  goods,  on  Sunday,  is  an  act  of  re- 
ligion or  worship;  and  it  follows  that  the 
Inhibition  of  such  sale  docs  not  interfere  with 
either.  ♦  *  *  The  Legislature  possesses  the 
undoubted  right  to  pass  laws  for  the  preserva- 
tion of  health  and  the  promotion  of  good 
morals ;  and  if  it  Is  of  opinion  that  periodical 
cessation  from  labor  will  tend  to  both,  and 
thinks  proper  to  carry  its  opinion  into  a  stat- 
utory enactment  on  the  subject,  there  Is  no 
power  outside  of  Its  constituents,  which  can 
sit  in  judgment  upon  its  action.  It  is  not  for 
the  judiciary  to  assume  a  wisdom  which  it 
denies  to  the  Legislature,  and  exercise  a 
supervision  over  the  discretion  of  the  latter. 
It  is  not  the  province  of  the  judiciary  to 
pass  upon  the  wisdom  and  policy  of  legis- 
lation ;  and  when  It  does  so.  It  usurps  a  pow- 
er never  conferred  by  the  Constitution.  It  is 
no  answer  to  the  requirements  of  the  statute 
to  say  that  mankind  will  seek  cessation  from 
labor  by  the  natural  Influences  of  self-prescr- 
yation.  The  position  assumes  that  all  men 
are  Independent,  and  at  liberty  to  work  when- 
ever they  choose.  Whether  this  be  true  or 
not  in  theory,  it  is  false  in  fact;  It  Is  con- 
tradicted by  every  day's  experience."  The 
same  justice,  In  further  discussing  the  Sun- 
day law,  says :  "But  it  is  urged  that  the  in- 
tention of  the  law  Is  to  enforce  the  Sabbath 
as  a  religious  institution.  This  position  is 
assumed  from  the  description  of  the  day  and 
the  title  of  the  act,  but  is  not  warranted  by 
either.  •  *  *  The  power  of  selection  be- 
ing In  the  Legislature,  there  is  no  valid  rea- 
son why  Sunday  should  not  be  designated  as 
well  as  any  other  day.  Probably  no  day  in 
the  week  could  be  taken  which  would  not  be 
subject  to  some  objection.  That  the  law 
operates  with  inconvenience  to  some  is  no 
argument  against  Its  constitutionality.  Such 
inconvenience  Is  an  Incident  to  all  general 
laws.  A  civil  regulation  cannot  be  converted 
Into  a  religious  institution  because  it  is  en- 
forced on  a  day  which  a  particular  religious 
sect  regards  as  sacred.  The  lyeglslature  lias 
seen  fit,  in  different  enactments,  to  prohibit 
judicial  and  various  kinds  of  otBcial  business 
on  Sunday,  and  yet  It  has  never  been  con- 
tended that  these  enactments  establish  any 
religious  observances,  or  that  the  compulsory 
abstinence  from  judicial  or  official  labor  is  a 
discrimination  or  preference  in  favor  of  any 
religious  sect."  In  the  case  of  Kx  parte 
Koser,  CO  Cal.  177,  the  Supreme  Court  had 
under  consideration  an  act  which  made  it  a 
misdemeanor  to  keep  open  on  Sunday  any 
store,  workshop,  bar,  s:iloon,  banking  house, 
or  other  place  of  business,  which  excepted 
from   the   operation  of   the   litutute   hotels, 


boarding  houses,  barber  shops,  baths,  mar- 
kets, restaurants,  taverns,  livery  8tabU«,  re- 
tail drug  stores,  manufacturing  establish- 
ments, etc.  In  this  case,  the  court  follows  the 
doctrine  of  Ex  parte  Andrews,  18  Cal.  C7S, 
and  sustained  the  constitutionality  of  the 
law  under  consideration.  The  court  says : 
"To  bold  such  emictuu-uts  unconstitutional 
and  void  would,  in  my  judgment.  Impose  an 
unwarrantable  restriction  on  the  legislative 
power."  Ex  parte  Andrews  overruled  Kx 
parte  Newman,  and  followed  the  dissentiug 
opinion  of  Judge  Field. 

It  will  be  observed  that  the  provisions  of 
the  statute  under  consideration  In  the  Cali- 
fornia case,  were  very  much  like  the  statu. c 
approved  by  the  Legislature  of  this  state  uii 
the  12th  day  of  Maixh,  1907.  The  Supreiuo 
Court  of  Louisiana  in  the  case  of  State  v. 
Judge  of  Section  A,  30  La.  Ann.  132,  1  Soutlt. 
437,  had  under  consideration  a  Sunday  law, 
and  approved  the  reasoning  of  the  Supreiuo 
Court  of  California  In  the  case  of  Ex  parta 
Andrews,  18  Cal.  GTS,  and  said:  "There  ex- 
ists a  remarkable  concensus  of  authority  that 
the  establishment  of  a  compulsory  day  of 
rest  in  each  week  is  the  Icgitinmte  exercise 
of  the  police  power.  Such  laws  have  been 
passed  In  nearly  every  state  of  the  Union, 
and  their  constitutionality  has  never  been 
successfully  questioned  in  but  a  single  ca.«e 
within  our  knowledge"  (alluding  to  the  case 
of  Ex  parte  Newman.  9  Cal.  502,  which  was 
subsequently  overruled  by  the  same  court  in 
Ex  parte  Andrews,  18  Cal.  678).  The  Louisi- 
ana court  then  collates  the  various  decisions 
upholding  such  Sunday  law,  and  says:  "The 
foregoing  considerations  are  certainly  ra- 
tional and  plausible,  and  they  bring  the  leg- 
islation within  the  distinct  purview  of  the 
principles  underlying  and  sustaining  the  prop- 
er exercise  of  the  iwlice  power."  The  Su- 
preme Court  of  Michigan  In  the  case  of 
People  V.  Bellet,  90  Midi.  151,  57  X.  W.  1004, 
22  L.  R.  A.  cm,  41  Am.  St.  Rep.  589,  says: 
"The  better  reason  for  maintaining  the  po- 
lice power  to  proliibit  citizens  from  engaging 
in  secular  pursuits  on  Sunday  Is  the  neirssity 
of  such  regulation  as  a  sanitary  measure. 
As  to  those  employments  which  are  noise- 
less, and  harmless  in  themselves,  and  con- 
ducted in  a  manner  not  calculated  to  offend 
those  who,  from  religious  scruiiies,  observe 
SHinday  as  the  Lord's  Day,  this  necessity  ap- 
pears to  be  the  only  valid  source  of  legisla- 
tive power;  and  this  Is  based  upon  the  fact 
that  experience  has  demonstrated  that  one 
day's  rest  is  requisite  for  the  health  of  most 
individuals,  and  not  all  individuals  possess 
the  power  to  observe  a  day  of  rest  of  their 
own  volition."  Tlie  Suprome  Court  of  Mary- 
laud.  In  the  case  of  Judoliud  v.  State,  78  Md. 
510,  28  Atl.  405,  22  L.  U.  A.  721,  had  under 
consideration  a  Sunday  law,  and  says: 
"There  have  been  numerous  decisions  lu  this 
country,  as  well  as  else  where,  sustaining  smJi 
law,  and  we  have  no  desire  to  be  the  excei>- 
tlou  to  the  general  rule.  Nature,  exiierieuce. 
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and  observation  suggest  the  propriety  and 
necessity  of  one  day  of  rest,  and  the  day  gen- 
erally adopted  Is  Sunday.  There  are,  and  al- 
ways will  be,  honest  differences  of  opinion 
as  to  how  Sunday  shall  be  spent,  but  the 
advantages  of  having  a  weekly  day  of  rest, 
'from  a  mere  physical  and  political  stand- 
point,' are  too  apparent  to  permit  us  to  doubt 
the  propriety  of  having  reasonable  laws  to 
regulate  work  on  that  day."  In  the  case  of 
People  V.  Havnor,  149  N.  T.  195,  43  N.  a 
541,  31  L.  K.  A.  089,  52  Am.  St.  Rep.  707.  the 
Court  of  Appeals  of  New  York  considered 
this  question,  and  says:  "We  think  that  this 
statute  was  intended  and  is  adapted  to  pro- 
mote the  public  health,  and  thereby  serve  a 
purpose  of  the  utmost  Importance  by  promot- 
ing the  observance  of  Sunday  as  a  day  of 
rest  It  follows,  therefore,  that  it  does  not 
go  beyond  the  limits  of  legislative  power  by 
depriving  any  one  of  liberty  or  property 
within  the  meaning  of  the  Constitution."  In 
the  case  of  State  v.  Petit,  74  Minn.  376,  77 
N.  W.  225,  the  Supreme  Court  of  Minnesota, 
in  discussing  a  Sunday  law,  says:  "It  has 
been  decided  in  this  state,  in  accordance 
with  an  almost  unbroken  line  of  authorities 
elsewhere,  that  the  r>egislature  may,  in  the 
exercise  of  the  police  power  of  the  state,  es- 
tablish by  law,  as  a  civil  and  political  insti- 
tution, the  first  day  of  the  week  as  a  day  of 
rest,  and  may  prohibit  upon  it  the  perform- 
ance of  any  manner  of  labor,  business,  or 
work,  except  only  works  of  necessity  or  char- 
ity." The  same  case  reached  the  Supreme 
Court  of  the  United  States  and  the  Judgment 
of  the  Supreme  Court  of  Minnesota  was  af- 
firmed. 179  U.  S.  1G4,  20  Sup.  Ct.  666,  44  L. 
Ed.  716.  Justice  Fuller  in  this  case  quotes 
from  Exnarte  Andrews,  supra,  which  In  turn 
quoted  from  Justice  Field's  dissenting  opin- 
ion In  Ex  parte  Newman,  supra,  {ind  says: 
"Well-nigh  inumerable  decisions  of  the  state 
courts  have  sustained  the  validity  of  such 
laws."  In  the  case  of  Breyer  v.  State,  102 
Tenn.  103,  50  S.  W.  700,  the  Supreme  Court 
of  Tennessee  considered  this  question,  and 
sustained  such  law,  and  held  the  same  not  to 
be  class  legislation,  and  said:  "Every  sov- 
ereign state  possesses  within  itself  absolute 
and  unlimited  legislative  power,  except  so 
far  as  it  Is  prohibited  by  the  fundamental 
law."  In  the  case  of  State  v.  Nichols,  28 
Wash.  628.  69  Pac.  372,  the  Supreme  Court 
of  Washington  had  under  consideration  a 
Sunday  law,  and  the  same  was  sustained. 
There  are  many  other  cases  dealing  with 
this  subject,  but  It  may  be  stated  as  a  gen- 
eral proposition  that  Sunday  rest  laws  have 
been  sustained  In  all  of  the  states  of  the 
Union  where  the  same  have  been  considered, 
with  the  exception  of  those  hereafter  men- 
tioned in  this  opinion. 

It  Is  contended  by  counsel  for  the  defend- 
ant that  the  act  under  consideration  violates 
article  3,  i  19,  of  the  Constitution  of  this 
state,  and  is  class  legislation,  and  discrim- 
inates against  certain  business  and  Is  un- 


reasonable. An  examination  of  the  authori- 
ties, however,  supports  the  contention  that 
the  I^egislature  is  the  sole  Judge  of  the  ex- 
emptions that  may  be  made  from  the  opera- 
tion of  such  a  statute;  that  the  question  of 
determining  what  classes  of  business  shall 
be  exempt  from  a  Sunday  closing  law  is  a 
matter  of  policy,  and  entirely  within  the 
power  of  the  Legislature,  and  that  the  Jxidi- 
clal  department  will  not  call  In  question  the 
i  motive  of  the  legislative  department  in  en- 
acting a  statute,  unless  such  statute  Infringes 
upon  some  provision  of  the  Constitution. 
The  law  under  consideration  In  this  case  ap- 
plies alike  to  all  of  the  same  class.  Section 
2  says  tiiat  "it  shall  be  unlawful  for  any  per- 
son or  persons  In  this  state  to  keep  open  on 
Sunday  for  the  purpose  of  any  business, 
trade  or  sale  of  goods,  wares  or  merchandise, 
any  shop,  store,  building  or  place  of  busi- 
ness whatever."  This  is  a  general  prohibi- 
tion against  all  who  belong  to  the  class  enu- 
merated in  the  statute.  The  section,  how- 
ever, further  provides  that  restaurants  may 
furnish  lodging  and  meals,  and  that  it  shall 
not  apply  to  livery  stables  or  to  stores.  In 
so  far  as  the  sale  of  medicine  or  sickroom 
supplies  are  concerned,  or  to  nndertakers 
while  providing  for  the  dead,  or  to  news 
stands  so  far  as  the  sale  of  daily  papers  and 
magazines  Is  concerned,  nor  to  the  sale  of 
nonlntoxleating  refreshments,  candles,  and 
cigars.  In  other  words,  this  section  of  the 
statute  classifies  different  business,  and  says 
that  lodging  and  meals  may  be  furnished  on 
Sunday,  that  a  livery  stable  may  operate, 
that  stores  may  open  for  the  sale  of  medi- 
cine and  sickroom  supplies;  that  an  under- 
taker may  open  his  place  of  business  while 
providing  for  the  dead;  that  news  stands  may 
engage  in  the  quiet  sale  and  delivery  of  daily 
papers  and  magazines:  that  nonlntoxleating 
refreshments  and  candles  and  cigars  may  !» 
sold.  This  act  permits  any  store — any  place 
of  business— to  open  and  engage  In  the  class 
of  business  not  prohibited  by  the  act.  It 
does  not  say  that  a  grocery  store,  which  han- 
dles cigars,  may  not  open,  but  It  does  say 
that  It  shall  open  only  for  the  purpose  of 
selling  cigars.  The  defendant  In  this  case 
could  have  opened  his  place  of  business  and 
have  engaged  in  the  sale  of  cigars  and  candy. 
Any  person  is  permitted  to  open  his  place  of 
business  on  Sunday  for  trade  in  any  of  the 
articles  not  prohibited  from  sale,  unless  the 
business  itself  is  prohibited.  The  fact  that  a 
person  does  not  carry  for  trade  any  of  the 
articles  allowed  to  be  sold  on  Sunday  Is  not 
an  argument  against  the  constitutionality  of 
the  act.  The  act  does  not  prohibit  him  from 
putting  In  stock,  for  sale,  such  articles.  He 
is  permitted  to  engage  in  trade  on  Sunday 
upon  the  same  terms  every  other  person  Is 
permitted.  That  Is,  in  carrying,  for  trade, 
such  articles  as  the  law  permits  to  be  sold 
on  such  day. 

Counsel  for  defendant  rather  ingeniously 
argue  that,  if  section  2  of  this  act  is  sustatn- 
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ed,  special  privileges  will  be  granted,  and 
special  burdens  and  restrictions  Imposed,  as 
seotiou  2  applies  only  to  keeping  open  a  store, 
shop,  building,  or  fixed  place  of  business  fur 
the  purpose  of  selling  the  articles  thereby 
prohibited,  'while  the  same  articles  may  be 
sold  upon  the  highway  by  peddlers,  venders, 
and  farmers,  at  any  place  other  than  a 
store.  Counsel  overlook,  however,  that  the 
storekeeper,  or  any  one,  may  peddle  or  sell 
upon  the  streets  Just  the  same  as  the  vender 
or  farmer.  The  fact  that  a  man  owns  a 
store  does  not  prohibit  him  from  doing  any 
act  permitted  to  be  done  by  another.  Nei- 
ther does  it  permit  the  vender  or  farmer  to 
ox>ea  a  store  and  sell  any  of  the  articles  pro- 
hibited from  sale  on  Sunday.  In  other 
words,  the  statute  grants  the  same  privilege 
to  every  person  under  like  circumstances  and 
conditions.  The  merchant  may  enjoy  the 
same  privileges  as  the  vender  and  farmer  un- 
der like  circumstances.  The  vender  and 
farmer  may  enjoy  the  same  privileges  as  the 
merchant  under  like  circumstances.  So  It 
will  readily  be  seen  that  this  act  does  not 
discriminate  or  impose  special  burdens  or  re- 
strictions, but  Is  fair,  and  extends  the  same 
privileges  to  every  person  under  like  circum- 
stances. What  reason  the  Legislature  had 
for  making  the  particular  classification  they 
did  Is  a  matter  upon  which  no  two  minds 
might  agree.  To  one  person,  It  might  seem 
unreasonable  to  permit  cigars  to  be  sold  on 
Sunday,  and  to  prohibit  the  sale  of  tea,  cof- 
fee, and  other  articles,  yet  the  Legislature 
has  deemed  it  wise  to  make  this  classifica- 
tion. Inasmuch  as  the  classification  extends 
the  same  privileges  to  everybody,  and  there 
Is  no  discrimination,  and  no  burden  Imposed 
OB  any  person  of  a  class  which  Is  not  Im- 
posed upon  all  of  the  same  class,  this  court 
cannot  revise  the  judgment  of  the  I^eglsla- 
ture  as  tp  the  wisdom  of  such  classification. 
The  Legislature  no  doubt  had  In  view  the 
health,  comfort,  happiness,  and  morals  of  the 
people  of  this  state,  and  In  the  Interest  of 
which  they  enacted  the  law  now  under  con- 
sideration. They  may  have  reasoned  that 
the  employe  Is  entitled  to  protection,  and  en- 
titled to  have  one  day  in  seven,  at  least, 
which  he  may  call  his  own,  and  upon  which 
his  employer  has  no  right  or  authority  to  de- 
maud  his  services,  and  the  employer — the 
merchant — Is  entitled  to  protection,  for  the 
reason  that  If  be  knows  that  his  competitor 
Is  required  to  close  bis  place  of  business  on 
Sunday,  he  will  readily  yield  to  that  condi- 
tion. If,  however,  there  Is  no  prohibition  up- 
on his  competitor,  In  order  that  he  may  keep 
his  trade,  and  not  permit  his  competitor  to 
pass  him  in  the  race  for  business  and  wealtli, 
he  will  open  his  store  on  Sunday.  The  same 
reason  and  rule  will  apply  to  all  classes  of 
business,  and  when  the  I>eglslature  has  de- 
termined that  it  is  wise  to  place  a  restric- 
tion upon  certain  business,  and  prohibit  the 
doing  of  such  business  on  Snnday,  it  is  en- 
tirely within  their  power,  unless  it  shall  ap- 


pear that  tbe  operation  of  the  statqta  la  un- 
fair, unreasonable,  and  In  violation  of  some 
constitutional  provision.  What  has  been 
said  with  reference  to  section  2  of  this  act 
affiles  alike  to  the  other  sections,  except 
with  more  force.  It  Is  argued  that  section 
1  of  the  act  declares  the  first  day  of  the 
week,  commonly  called  "Sunday,"  to  be  a 
day  of  public  rest,  but  contains  no  penalty 
tor  a  violation  thereof.  This  section  is  a 
mere  declaration  of  the  purpose  and  object 
of  the  act,  and  the  prohibitions  which  fol- 
low In  subsequent  sections  all  tend  to  make 
Snnday  a  day  of  rest  While  It  Is  true  the 
statute  does  not  say  you  cannot  labor  on 
Sunday,  yet  It  does  say  that  certain  classes 
of  business  shall  not  be  carried  on  on  Snn- 
day. If  a  business  Is  not  permitted  on  Sun- 
day, the  chances  are  that  the  owner  of  the 
business  will  rest,  and  when  the  number  of 
places  of  business  enumerated  in  this  statute 
are  closed,  the  evident  result  of  such  leirls- 
lative  action  will  be  a  cessntlon  of  labor 
and  a  tendency  to  rest  If  section  1  contain- 
ed a  penalty,  no  other  provision  would  be 
necessary.  In  other  words,  If  the  first  day 
of  the  week  was  declared  a  day  of  public 
rest,  and  a  penalty  was  fixed  for  violating 
the  same.  It  would  not  be  necessary  to  speci- 
fy any  particular  business  or  make  any  ex- 
emptions. The  Legislature  has  seen  fit  to 
declare  S\mday  a  day  of  public  rest,  and.  In 
carrying  out  the  object  and  purpose  of  that 
statute,  enumerates  what  business  may  not 
be  done  on  Sunday,  and  what  may.  This 
is  the  common  form  found  in  Sunday  legis- 
lation. 

We  will  now  briefly  review  the  cases  cited 
and  relied  upon  by  the  defendant.  Ex  parte 
Newman,  9  Cal.  502,  has  been  expressly  over- 
ruled by  Ex  parte  Andrews,  18  Cal.  687. 
French  v.  Teschemaker,  24  Cal.  5«,  can 
hardly  be  considered  an  authority  In  this 
case.  The  court  in  that  case  had  under  con- 
sideration an  act  which  authorized  the  board 
of  supervisors  of  the  city  and  county  of  San 
Francisco  to  subscribe  to  the  capital  stock 
of  a  railway  company,  and  the  question  arose 
as  to  the  liability  of  the  stockholders  under 
said  act,  and  the  only  question  passed  upon 
in  that  case,  which  might  be  applicable  here, 
was  that  all  laws  of  a  general  nature  shall 
hare  uniCorni  o]>eratlon,  that  is,  operate  equal- 
ly upon  all  persons  upon  which  it  acts  at  ail. 
In  the  case  at  bar,  It  must  be  admitted  that 
the  act  operates  equally  up(m  all  persons 
upon  whom  It  acts  at  all.  In  the  case  of 
Ex  parte  Westerfleld,  55  Cal.  5G0,  36  Am. 
Rep.  47,  the  court  had  under  consideration  a 
Sunday  rest  law  wblch  made  it  unlawful 
for  any  person  engaged  In  the  business  of 
baking  to  engage  or  permit  others  in  his  em- 
ploy to  engage  in  the  labor  of  baking,  for 
sale,  between  6  o'clock  p.  m.  on  Saturday  and 
6  o'clock  p.  m.  on  Sunday,  except  in  prepar- 
atory work.  The  court  held  that  the  act 
was  unconstitutional,  because  it  provided  for 
pmilsblug  the  employer  and  not  tbe  enH^oye^ 
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«nd  thnt,  If  Inlwr  was  to  be  restrained  on  some 
one  day,  It  must  be  under  a  general  law  re- 
straining all  labor  on  such  day.  In  the  case 
of  Ex  parte  Jentzcb,  112  Cal.  468,  44  Pac. 
803,  32  Ij.  R.  a.  664,  the  court  had  under 
consideration  an  act  prohibiting  barbers  from 
carrying  on  business  after  12  o'clock  on  Sun- 
day or  on  a  legal  holiday,  and  held  such  law 
to  be  unconstitutional,  as  undue  restraint  of 
personal  liberty,  and  special  legislation  based 
on  an  arbitrary  classification,  and  not  a  prop- 
er exercise  of  police  power.  The  case  of 
City  of  Pasadena  v.  Stimpson,  91  Cal.  2:«.  2T 
Pac.  604,  was  an  action  of  condemnation,  and 
In  passing  ui)on  the  application  of  the  gen- 
eral municipal  Incorporation  act,  the  court 
says:  '^he  conclusion  Is  that,  although  a 
law  Is  general  and  constitutional  when  It  ap- 
plies equally  to  all  persons  embraced  In  a 
class  foimded  upon  some  natural  or  Intrinsic 
or  constitutional  distinction.  It  Is  not  general 
or  constitutional  If  it  confers  particular  priv- 
ileges, or  Imposes  peculiar  disabilities  or 
burdensome  conditions,  in  the  exercise  of  a 
common  right,  upon  a  class  of  persons  arbi- 
trarily selected  from  the  general  body  of 
those  who  stand  In  precisely  the  same  rela- 
tion to  the  subject  of  the  law."  We  think 
we  have  clearly  shown  that  this  statement 
of  the  law,  while  correct,  does  not  apply  to 
the  act  under  consideration  In  this  case; 
that  the  act  Involved  does  not  Impose  any 
privileges  or  burdens  which  are  not  Imposed 
upon  all  belonging  to  the  same  class,  and 
does  apply  alike  to  all  similarly  situated. 
In  the  case  of  Rauer  v.  Williams,  118  Cal. 
401,  50  Pac.  601,  which  was  an  action  to  com- 
pel a  Justice's  court  of  San  Francisco  to  ac- 
cept fees  tendered  to  him  by  a  party  about 
to  commence  an  action  in  the  Justice's  court, 
the  defendant  In  the  action  based  his  con- 
duct nx>ou  the  validity  of  a  municipal  act  to 
provide  for  and  regulate  the  manner  of  re- 
ceiving and  paying  fees,  etc.,  and  the  court 
beld  that  an  act  is  special  although  it  ap- 
plied to  all  citizens  within  a  class,  unless 
reason  axipears  why  dt  Is  not  made  to  apply 
generally  to  all.  It  will  readily  be  seen  that 
this  decision  has  no  application  to  the  case 
at  bar.  In  that  case  the  Legislature  had  to 
do  with  the  government  of  cities  and  coun- 
ties, while  the  act  Involved  In  this  case  Is 
one  under  the  police  power  of  the  state. 

Several  decisions  are  cited  from  the  Su- 
preme Court  of  Illinois,  the  first  of  which  Is 
the  Town  of  Lake  v.  I^etts,  44  111.  82,  where- 
in the  court  held  that  the  laws  of  a  state 
should  be  uniform  and  of  a  general  opera- 
tion, and  an  unnecessarily  distinct  discrimina- 
tion between  persons,  classes,  or  locations 
win  Invalidate  such  law.  Later,  the  Supreme 
Court  of  Illinois  In  the  case  of  Eden  v.  Peo- 
ple, 161  111.  296,  4S  N.  B.  1108,  32  L.  R.  A. 
659,  52  Am.  St  Rep.  365,  held  that  an  act 
prohlblttng  barberlng  on  Sunday  was  class 
legislation.  In  the  case  of  City  of  Denver  v. 
Bach,  26  Colo.  530,  58  Pac.  1089,  46  L.  R.  A. 
848,  the  Supreme  Court  of  Colorado  held  un- 


constitutional an  ordinance  prohibiting  the 
sale  of  clothing  on  Simday,  upon  the  ground 
that  It  did  not  affect  all  alike,  and  that  a 
business  or  occupation  which  was  not  liable 
to  Interfere  with  public  morality  or  tend  to 
create  disorder,  and  over  which  the  city  had 
no  control,  could  not  be  made  the  subject  of 
prohibition  on  Sunday.  In  this  case  the 
court  held  such  ordinance  unconstitutiouni 
because  It  was  local  and  special  leirislntlon. 
and  was  such  a  case  where  a  general  law 
might  be  made  applicable.  In  the  case  of 
State  v.  Granneman,  132  Mo.  326,  Xi  S.  W. 
784,  the  Supreme  Court  of  Missouri  held  un- 
constitutional a  law  which  made  It  a  mis- 
demeanor to  carry  on  the  business  of  barber- 
lng on  Sunday  because  it  was  local  and  ppe- 
clal  legislation,  where  a  general  law  could  I>e 
made  applicable.  In  the  case  of  Raglo  v. 
State,  86  Tenn.  272,  6  S.  W.  401.  the  court 
had  under  consideration  an  act  which  made 
it  a  crime  for  any  one  engaged  In  the  busi- 
ness of  barberlng,  to  shave,  shampoo,  cut 
hair,  or  keep  open  their  bathrooms  on  Sun- 
day. The  court  held  such  act  granting  to  in- 
dividuals rights,  privileges,  and  Immunities 
was  si)eclal  legislation,  and  that  the  subject 
could  have  been  covered  by  a  general  law. 
Other  authorities  are  cited  which  go  only  to 
the  effect  that  a  law  for  the  regulation  of  a 
business  shall  operate  alike  upon  all  of  the 
same  class.  While  some  of  these  authorities 
sustain  the  poslticm  of  the  defendant,  the 
weight  of  authority  and  the  better  reason 
seem  to  clearly  be  with  the  state. 

We  are  therefore  clearly  of  the  opinion 
that  the  title  of  the  act  of  March  12.  1907,  Is 
sufficient,  and  that  the  provisions  of  said  act 
are  not  in  violation  of  the  Constitution  of 
this  state  or  of  the  United  States. 

The  judgment  Is  afllrmed. 

AILSHIB,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


Ex  parte  JACOBS. 

(Supreme  Court  of  Idaho.     Dec.  11.  1907.) 

Application  by  Jerome  F.  Jacobs  for  a 
writ  of  habeas  corpus.  Motion  to  quash 
writ    Sustained. 

C.  C.  Cavanah,  3.  3.  Blake,  J.  P.  Gray, 
Henry  P.  Knight,  H.  E.  Worsteil,  and  A.  H. 
Conner,  for  petitioner.  J.  J.  Guheen,  Atty. 
Gen.,  Edwin  Snow.  J.  H.  Peterson,  B.  8. 
Crow,  Charles  F.  Koelsch,  Pros.  Atty.,  and 
Walter  H.  Hanson,  I'ros.  Atty.,  for  the  State. 
R.  P.  Quarles,  amicus  curlte. 

PER  CURIAM.  The  petitioner  wag  ar- 
rested ui)on  a  warrant  Issued  by  the  probate 
court  of  the  county  of  Shoshone  In  the  state 
of  Idaho  for  the  violation  of  section  3  of 
an  act  approved  March  12,  1907,  known  as 
the  Sunday  rest  law  (Laws  1907,  p.  223), 
and.  after  trial,  was  convicted.  He  peti- 
tions this  court  for  a  writ  of  habeas  corpus, 
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alleging  the  tinconsUtutlonallty  of  the  act 
above  referred  to.  The  ertate  moves  to  quash 
the  writ.  The  same  questions  were  argued 
and  presented  In  this  case,  and  by  the  same 
counsel,  as  were  argued  and  presented  in 
the  case  of  State  v.  Dolan,  92  Pac.  995,  just 
decided  by  this  court,  and  upon  the  author- 
ity of  that  case,  and  for  the  reasons  therein 
stated,  the  motion  to  quash  the  writ  of 
habeas  corpus  Is  sustained,  and  tlie  prisoner 
is  remanded  to  the  custody  of  the  sheriff  of 
Shoshone  county,  Idaho. 


BUIXEN  V.  JORGENSEN  ct  al. 
(Supreme  Court  of  Utah.    Dec  4,  1907.) 

1.  WATKRS  —  IRBIOATION  —  WATEB      RIGHTS  — 
S  ALE— ( 'OMPVTATION. 

A  contract  for  a  sale  of  land  also  provided 
for  a  conveyance  of  four  shares  of  water  to 
July  1st  in  each  year,  and  two  shares  after  that 
date.  T\\-o  of  the  slmres  which  continued  after 
July  1st  were  first-class  rights,  and  the  two 
shares  terminating  on  July  1st  were  third-class 
riglits.  Thereafter,  an  equalization  of  all  the 
rights  of  the  water  cori)oration  was  had,  where- 
by the  first-class  rights  were  increased  5  per 
cent,  and  the  third-class  rights  reduced  SS*/^  per 
cent.,  and  the  sum  of  the  shares,  when  so  re- 
duced and  multiplied  by  2,  represented  the 
amount  of  water  each  owner  was  entitled  to  in 
the  cori'oration.  Hclil,  that  the  shares  to  which 
the  vendees  were  entitled  under  such  contract 
were  e..S(>%,  and  not  C%  shares  as  found  by  the 
trial  court. 

2.  Evidence— Pabol  Evidence— Receipt. 

A  contract  for  the  sale  of  land  and  water 
rights  recited  the  receipt  by  the  vendor  of  $S.")0 
in  part  payment ;  that  the  whole  consideration 
was  to  be  $3,000.  The  contract  also  contained 
an  added  note  acknowledging  receipt  of  pay- 
ment on  the  agreement  "down  to  f  1,8<X)."  Jicld, 
that  the  contract,  in  so  far  as  it  recited  the 
amount  remaining  unpaid,  was  only  a  receipt, 
and  that  parol  evidence  was  admissible  to  show 
that  the  amount  actually  received  was  less  than 
that  stated. 

[Ed.  Note.— For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  1S33.] 

3.  Vendor  and  Pubchaser— Tender  or  Deed 
— Xeckssity. 

Where  a  contract  for  the  sale  of  land  only 
required  tender  of  a  deed  on  final  payment,  and 
it  was  alleged  that  defendants  refused  to  make 
further  iwynients  because  of  their  claim  to  more 
water  than  they  were  entitled  to  under  the  con- 
tract, a  complamt  to  recover  the  unpaid  portion 
of  the  price,  and  to  foreclose  the  vendor's  lien 
therefor,  was  not  defective  for  failure  to  allege 
a  tender  of  the  deed.* 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,   \'endor  and  Purchaser,  §  291.] 

4.  Appeal— Review— Disposition  of  Cause- 
Reversal  IN  Part. 

Where,  in  a  suit  to  recover  the  balance  of 
the  purchase  price  of  land  and  to  foreclose  a 
vendor's  lien,  it  appeared  that  the  parties  were 
at  variance  regardmg  the  quantity  of  water  sold, 
and  that  had  plaintis  offered  to  deliver  the  true 
quantity  to  which  defendants  were  entitled  it 
would  have  been  refused,  but  the  court  erred 
slightly  in  determining  the  amount  of  water  to 
which  defendants  were  entitled  to  Iheir  prej- 
udice, and  in  refusing  to  allow  damages  for  with- 
drawal of  such  excess  over  the  amount  defend- 
ants received,  a  decree  in  favor  of  plaintiff  would 
be  reversed  only  to  the  extent  of  the  adjudica- 
tion of  such  water  rights,  so  as  to  permit  de- 

*  Tbompson  v.  Whitney,  20  Utah,  1,  57  Pac.  429. 


fendants  to  recover  the  actual  amount  to  whjct 
they  were  entitled,  together  with  damages. 

[Ed.  Note.— For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {{  4uaO-45Cl.J 

Appeal  from  District  Court,  Salt  Lake 
County;  C.  W.  Morse,  Judge. 

Action  by  Johannab  Brixen  against  Elsa 
Jorgeusou  and  another.  From  a  judgment 
for  plaintiff,  defendants  apxieaL  Reversed, 
with  directions. 

S.  P.  Armstrong,  for  appellants.  Max 
Brown  and  \V.  H.  King,  for  respondent. 

FRICK,  J.  The  subject-matter  of  this  ac 
tlon  has  been  before  this  court  In  another 
form  as  apiwars  from  28  Utah,  295,  7S  Vav. 
674,  107  Am.  St.  Rop.  720.  The  action  then 
was  one  of  ejectment  by  this  plaintiff  asainst 
these  defendants,  and  was  based  upon  the 
theory  that  the  contract  upon  which  this  suit 
is  based  had  been  violated  by  the  defendants, 
so  that  the  plaintifH  might  rescind  it,  and  be 
repossessed  of  the  land  and  water  right — 
the  subject-matter  of  the  contract.  This  right 
was  denied  to  the  plaintiff  by  this  court,  and 
she  now  sues  to  recover  the  unpaid  imrchase 
price,  and,  la  default  of  payment  thereof,  to 
subject  the  laud  to  sale  as  upon  a  foreclosure 
of  a  mortgage  or  vendor's  lien.  The  contract 
sued  uiH>u,  and  under  wliicli  the  defendants 
went  Into  and  are  In  possession,  was  produc*- 
cd  at  the  trial  by  the  defendants,  and  is  in 
form  both  a  receipt  and  contract,  and,  so  far 
as  material  here,  reads  as  follows:  "Received 
of  Soren  K.  Jorgensen  tlic  sum  of  eight  hun- 
dred and  fifty  (!f8r><»)  dttllars  cash  In  part 
payment  for  about  four  and  one-half  (4Vi) 
acres  of  ground  together  with  all  improve- 
ments thereon  and  four  (4)  shares  of  water 
to  July  1st  of  each  year  and  two  shar»>s  of 
water  after  the  first  day  of  July  of  each  year, 
said  land  being  situate  *  •  *  to  be  more 
fully  described  in  deed  and  abstract  sliowlng 
good  title  which  Is  to  be  delivered  upon  final 
payment.  The  whole  consideration  is  to  be 
three  thousand  ($;{.(KiO)  dollars,  the  balance 
or  remaining  sum  of  twenty-one  hundred  and 
fifty  dollars  is  to  be  paid  as  follows,  to  wit: 
Six  hundred  and  fifty  ($1150)  dollars  on  or  be- 
fore March  1,  1902.  and  fifteen  hundred  (?1.- 
500)  dollars  on  or  before  Jlarch  1,  1905;  ail 
deferred  payments  are  to  draw  sis  per  c-ent. 
Interest,  payal>le  quarterly.  Possession  Is  to 
be  given  to  said  Jorgensen  upon  the  payment 
of  the  further  sum  of  six  hundred  and  fifty 
(?C50)  dollars  above  set  forth  to  be  March 
1,  1902.  Johnnnah  Brixeu.  Received  pay- 
ment on  this  agreement  down  to  1,800  dollars. 
Johannah  Brixen." 

The  plalutiff  alleges  in  her  complaint  that 
there  was  due  as  lU'iuclpal  and  interest  on 
the  contract  the  sum  of  !«2,088.33,  and  for 
taxes  and  insurance  paid  by  her  for  the  use 
of  the  defendants  the  further  sum  of  $72.40, 
malviug  the  whole  amoiuit  due  for  which  sIh- 
prayed  judgment  the  sura  of  $'2,160.73,  witli 
accrued  and  accruing  interest    The  defeud- 
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ants  answered  Jointly,  but  we  shall  hereafter 
deal  only  with  the  defendant  Soren  K.  Jorgeu- 
een.  as  the  contract  was  made  with  him  alone, 
and  the  other  defendant  was  made  a  party 
only  because  she  wtis  the  wife  of  the  princi- 
pal defendant,  and  thus  bad  a  dower  claim  in 
the  premises.  The  answer  contained  a  copy 
of  the  contract  above  set  forth,  but  denied 
that  the  amount  claimed  by  the  plaintiff  re- 
uiained  unpaid  thereon ;  alleged  the  failure  of 
the  plaintiff  to  furnish  the  defendant  an  ab- 
stract of  title  and  with  a  failure  to  deliver 
the  amount  of  water  called  for  by  the  con- 
tract, and  pleaded  various  matters  as  coun- 
terclaims. Upon  a  trial  to  the  court,  findings 
And  conclusions  of  law  were  made  In  favor  of 
the  plaintiff,  and  a  judgment  rendered  in  her 
favor  for  the  sum  of  ?2,2».T>.07,  and,  in  de- 
fault of  payment,  the  property  was  ordered 
sold  as  upon  a  decree  of  foreclosure  of  a 
mortgage.  The  plaintiff  was  also  required  to 
furnish  the  defendant  with  a  complete  ab- 
stract showing  title  in  the  plaintiff,  and,  up- 
on receipt  of  the  money,  to  deliver  to  the 
defendant  a  good  and  sufficient  deed  waii'ant- 
Ing  the  title  to  the  property.  From  these 
findings  and  decree  the  defendant  apjieals. 
We  will  notice  only  such  eiTors  as  we  deem 
material.  The  first  one  to  be  noticed  is  that 
the  court  erred  In  computing  the  amount  of 
water  that  should  be  delivered  by  the  plain- 
tiff to  the  defendant  under  the  terms  of  the 
contract.  That  clause  of  the  contract,  which 
relates  to  the  amount  of  water,  is  as  follows: 
"And  four  shares  of  water  to  July  1st  of  each 
year  and  two  shares  of  water  after  the  first 
day  of  July  of  each  year."  Under  this  clause, 
the  defendant,  in  the  answer,  averred  that 
the  water  right  sold  was  intended  by  the 
parties  to  mean  four  acres  of  water  to  July 
1st,  and  two  acres  thereafter,  and  that  this 
amounted  to  much  more  water  than  the  plain- 
tiff had  delivered,  or  was  willing  to  deliver, 
mider  the  contract.  The  court,  however,  found 
that  "shares"  and  "acres"  were  synonymous 
terms,  and  that  they  were  used  interchange- 
ably. In  view  of  this  we  shall  not  consider 
this  particular  matter  further.  The  evidence 
further  tended  to  show,  and  the  court  so 
found,  that  after  the  contract  was  entered  In- 
to the  water  rights  were  Incorporated,  and 
that  certificates  were  issued  to  each  owner 
•of  a  water  right,  In  accordance  witli  a  certain 
amount  fixed  by  arbitration  proceedings  had 
between  the  parties  in  interest.  It  also  ap- 
peared that  the  plaintiff's  water  right,  and 
that  sold  to  the  defendant,  were  what  is 
known  as  part  primary  and  part  surplus  or 
secondary;  that  is,  the  two  shares  continuing 
on  after  July  1st  of  each  year  were,  as  the 
witnesses  termed  it,  "first  class,"  and  the  two 
shares  running  to  July  Ist  only  were  "third 
•class."  When  the  translation  was  made  by 
the  Incorporation  of  the  water  rights,  all  the 
water  was  made  first  class,  but  in  order  to 
Teach  an  equitable  distribution  the  thtrd-elass 
Tights  were  reduced  33%  per  cent.,  and  the 
first-class  rights  increased  5  per  cent.    When 


the  different  classes  bad  been  reduced  to  these 
terms,  the  sum  of  the  two,  when  multiplied 
by  2,  represented  the  shares  of  water  each 
owner  was  entitled  to  in  the  corporation. 
That  this  was  the  basis  for  ascertaining  each 
owner's  rights  under  the  corporation  all  agree, 
but  they  differ  only  as  to  the  result  when 
the  computation  is  made  upon  this  basis.  In 
view  that  the  amount  sold  by  plaintiff  is  fixed 
and  certain,  and  the  basis  from  which  the 
amount  that  the  defendant  was  entitled  to 
under  the  change  Is  likewise  certain,  the 
whole  matter  must  be  capable  of  mathemati- 
cal demonstration.  Applying  the  rule  as  stat- 
ed above,  what  amount  of  water  as  represent- 
ed by  the  shares  in  the  corporation  Is  the  de- 
fendant entitled  to  under  his  contract?  Cer- 
tainly no  more  nor  no  less  than  the  plaintiff 
agreed  to  sell  him  with  the  laud.  The  plain- 
tiff agreed  to  sell  two  shares  of  first  class 
and  two  shares  of  third  class.  Reducing  the 
first  class  to  shares  In  the  corporation,  there 
must  be  added  5  per  cent.  Adding  this  5  per- 
cent, to  the  two  acres  of  first  class  would  yield 
2.10  shares.  Reducing  the  two  acres  of  third 
class  to  make  It  first  class  33%  pec  cent  would 
give  us  1.33%  shares.  We  now  add  these  two, 
which  gives  us  3.43%  shares ;  and  by  multiply- 
ing this  sum  by  2,  as  we  are  required  to  do  un- 
der the  basis  agreed  upon,  the  result  is  6.86% 
shares.  The  court,  however,  allowed  only  6% 
shares  to  the  defendant  Plaintiff's  counsel 
insists  that  the  defendant  was  entitled  to  only 
CIO  shares,  but  that  the  plaintiff  was  will- 
ing, and  offered  at  the  trial,  to  deliver  to  him 
6.65  shares.  How  the  court  or  counsel  ar- 
rived at  these  results,  in  view  that  there  seems 
to  be  no  dispute  with  regard  to  the  basis 
upon  which  the  amount  when  expressed  in 
shares  in  the  corporation  is  to  be  ascertain- 
ed, we  are  at  a  loss  to  understand.  As  we 
view  it,  there  Is  no  escape  from  the  result 
above  given,  since  it  presents  but  a  mathe- 
matical problem,  easily  solved.  We  therefore 
can  arrive  at  no  other  couclusion  than  that 
the  court  erred  in  determining  the  amount 
of  water  the  defendant  is  entitled  to  under 
the  contract.  While  the  difference  between 
what  the  court  allowed  and  what  the  defend- 
ant is  actually  entitled  to  Is  not  much,  it  is 
yet  a  substantial  difference,  and  one  that  in 
this  arid  region  may  be  of  considerable  value. 
But  the  defendant  is  entitled  to  it  whatever 
its  value. 

The  next  assignment  is  based  upon  the  ad- 
mlssiou  of  evidence.  It  will  be  observed  that 
the  receipt  or  contract  acknowledges  the  re- 
ceipt of  payment  of  a  certain  sum,  and  also 
states  that  a  certain  sum  remains  unpaid. 
At  the  trial  the  plaintiff  was  permitted  to 
prove  that  the  $3,000  expressed  in  the  con- 
tract was  not  the  actual  consideration,  but 
that  $2,500  was  the  true  consideration  for 
the  land.  She  was  further  permitted  to 
prove,  over  defendant's  objection,  that  in  or- 
der to  reduce  the  $3,000  expressed  considera- 
tion to  the  true  consideration  a  credit  was 
given  of  $500,  and  that  in  addition  to  this 
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the  defendant  was  to  pay  $350  In  cash  at  the 
time  the  contract  was  made,  which  would 
make  the  $850  mentioned  In  the  contract  as 
having  been  received;  and  that  the  defend- 
ant did  not  In  fact  pay  the  $350  at  the  time 
the  contract  was  made,  but  that  she  got  only 
$50  on  that  date,  and  that  the  defendant 
thereafter  made  payments  at  different  dates, 
so  that  the  purchase  price  was  reduced  to 
the  sum  of  $1,800,  which  amount  was  claim- 
ed as  unpaid,  with  accrued  Interest.  Defend- 
ant's counsel  urges  that  It  was  error  to  per- 
mit the  plaintiff  to  prove  by  parol  that  the 
plaintiff  did  not  actually  receive  the  money 
acknowledged  to  have  been  received  In  the 
contract  This  claim  is  based  niwn  the 
ground  that  the  instrument  was  not  only  an 
acknowledgment  of  the  receipt  of  money, 
but  that  it  was  more.  In  that  the  Instrument 
was  a  contract,  and  expressly  stated  that  the 
amount  remaining  unpaid  was  $2,150,  which 
was  to  be  paid  as  stated  therein.  This  state- 
ment of  the  amount  remaining  unpaid  coun- 
sel contends  amounted  to  more  than  a  mere 
acknowledgment  of  the  receipt  of  money,  but 
that  it  was  in  its  nature  contractual,  and 
cannot  under  well-established  rules  of  evi- 
dence be  varied  by  i)arol.  To  this  conclusion 
we  cannot  yield  our  assent.  It  is  true  that 
even  in  what  puniort  to  be  mere  receipts 
there  may  be  embodied  stipulations  that  are 
in  their  nature  contractual,  and  that  the 
rule  that  forbids  written  contracts  or  ob- 
ligations to  be  varied  by  parol  applies  to 
such  stipulations  with  full  force.  But  It  is 
equally  well  established  tliat  the  rule  applies 
only  to  those  parts  of  a  rec-eipt  that  are  In 
fact  contractual,  and  not  to  that  part.  If  the 
writing  be  twofold,  that  is  a  mere  receipt 
or  acknowledgment  of  payment.  This  we 
think  Is  well  illustrated  and  hatipily  express- 
ed in  the  c-ase  of  Rhine  v.  Ellen,  36  Cal.  371, 
where  the  court  states  the  rule  In  the  fol- 
lowing language:  "The  words  of  conveyance 
of  land  are  the  operative  words  of  the  con- 
tract, and  constitute  the  contract  Itself.  But 
the  acknowledgment  of  payment  of  the  con- 
sideration, and  of  its  amount,  are  but  the 
acknowledgment  of  the  existence  of  facts. 
The  former  cannot  be  contradicted,  but  the 
latter  may  be  shown  to  be  other\vIse  than 
as  acknowledged."  (Italics  ours.)  This  doc- 
trine is  illustrated,  applied,  and  affirmed 
with  regard  to  various  kinds  of  instruments 
In  the  following  well-considered  cases:  Good- 
win v.  Goodwin.  59  N.  H.  548-.'>50:  Smith 
V.  Holland.  01  N.  Y.  635;  Colo.  School,  etc., 
Co.  V.  Ponlek,  16  Colo.  App.  481.  66  Pac.  4.T8 ; 
Morris  v.  St.  P.  &  C.  Ry.  Co.,  21  Minn.  91. 
It  seems  clear  to  us  that.  If  the  state- 
ment that  the  amount  remaining  unpaid  had 
not  been  exi)re8sed  In  the  contract,  counsel 
would  not  now  assert  that  it  would  have 
been  error  to  simply  show  what  was  paid 
and  what  remained  unpaid  thereon.  To  so 
contend  would  amount,  in  effect,  to  the  as- 
sertion that  a  mere  receipt  cannot  be  con- 
tradicted by  parol,  and  that  one  may  not 


show  a  breach  of  a  contract  contnrr  £o  the 
acknowledgment  of  the  receipt  of  monej  stat- 
ed therein.  In  the  contract  in  question,  the 
statement  of  the  amount  remaining  unpaid. 
In  effect,  was  a  statement  of  a  mere  cou- 
dnsion  deduced  from  other  facts.  If  tht* 
amount  acknowledged  to  have  been  received 
had  not  been  actually  paid,  then  the  balfluc<' 
of  the  consideration  remaining  unpaid  nimn 
the  contract  would  be  ascertained  by  a  mere 
process  of  subtraction.  Can  it  reasonably  be 
contended  that  by  simply  stating  it  in  terms 
It  became  an  obligation  different  from  what 
it  would  have  been  If  It  had  not  been  ex- 
pressed? When  the  true  consideration  was 
agreed  upon,  and  a  part  of  it  actually  paid, 
then  the  difference  between  the  two  would 
be  the  amount  due.  But  If  the  part  acknowl- 
edged to  have  been  received  had  not  been 
actually  imld,  then  a  larger  sum  would  re- 
main due  upon  the  contract.  To  prove  thU« 
fact  would  not  change  nor  affect  the  amountx 
that  were  to  be  paid  in  the  future,  but  It 
would  only  affect  that  portion  which  was  to 
be  paid  In  cn.sh  forthwith.  This  in  no  sense 
would  be  adding  to  the  actual  consideration 
agreed  to  be  received  and  paid;  it  would 
leave  that  Just  as  it  was  before,  but  would 
amount  only  to  proving  that  the  whole  sum 
recelpte*!  for  was  not  actually  paid,  and 
this  would  simply  be  proving  the  full  amount 
due  on  the  contract  and  thereby  the  extent 
of  the  defendant's  breach  in  falltuR  to  make 
payment.  This  is  well  Illustrated  in  the 
cases  cited  by  counsel  for  the  defendant.  In 
all  of  them  the  right  to  contradict  a  mere  re- 
ceipt by  parol  Is  admitted,  but  the  instru- 
ments passed  on  in  those  cases  were  not  mere 
receipts.  Slany  of  them  involved  settlements 
and  compromises,  and  the  instruments  passed 
on  constituted  the  evidence  of  these  things 
in  the  form  of  releases  stating  In  terms  the 
consideration  which  was  the  basis  of  settle- 
ment or  compromise.  In  all  of  that  class  of 
cases  the  amount  stated  Is  contractual,  and 
the  attempt  to  prove  by  parol  that  In  addi- 
tion to  the  consideration  mentioned  In  the 
instrument  there  was  also  an  oral  promise  to 
pay  an  additional  or  other  consideration,  or 
a  promise  to  yield  or  perform  other  thingK 
than  those  mentioned,  cannot  be  i)emiltted. 
We  are  not  now  dealing  with  such  a  case. 
There  was  no  attempt  In  this  case  to  prove 
that  a  consideration,  in  addition  to  or  dif- 
ferent In  kind  from  that  mentioned  In  the 
contract,  was  promised,  and  sought  to  be  re- 
covere<l.  The  only  matters  that  wore  proved, 
and  that  the  court  permitted  to  be  shown, 
were  the  true  amount  of  the  consideration 
and  that  which  had  not  been  paid,  although 
an  acknowledgment  of  the  receipt  of  payment 
was  stated  in  the  contract  This  falls  far 
short  of  varying  the  contractual  stipulations 
of  a  contract  by  parol.  We  therefore  cwi- 
clude  that  the  trial  court  committed  no  error 
In  this  regard. 

The   next  assignment   is   couched   in   the 
following   language:    "The  c:art  erred   Jr 
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overruling  appellant's  objection  to  the  In- 
trodnctlon  of  testtmony,  made  on  the  ground 
that  the  complaint  does  not  allege  the  tender 
of  a  deed  before  bringing  suit"  In  Freeson 
▼.  Blasell,  63  N.  T.  168,  the  court,  In  effect, 
held  that  an  action  to  subject  premises  to  a 
vendor's  Hen  may  be  maintained  without 
first  tendering  to  the  vendee  a  deed  for  the 
premises  sold.  In  that  case  the  complaint 
did  not  even  proffer  a  deed.  The  reason 
for  the  holding  In  that  case  Is  based  upon  the 
analogy  between  such  a  case  and  one  for 
specific  performance,  and,  In  the  latter  class 
of  cases,  many  courts  have  held  that  an  ac- 
tion may  be  maintained  without  first  tender- 
ing a  deed.  Among  other  cases  we  cite  the 
following:  Crarey  v.  Smith,  2  N.  T.  66; 
Plttlnger  v.  Pittlnger,  8  N.  J.  Eq.  156 ;  Brock 
V.  Hldy,  13  Ohio  St.  310;  Brown  v.  Eaton, 
21  Minn.  400;  Hawk  v.  Oreensweig,  2  Pa. 
205;  Seeley  v.  Howard,  13  Wis.  8T7.  In  this 
connection  we  remark  farther  that  under  the 
terms  of  the  contract  an  abstract  of  title  and 
n  deed  were  to  be  delivered  only  upon  final 
payment  of  the  whole  purchase  price.  While 
the  defendant  was  given  possession  before, 
he  was  to  obtain  title  only  upon  full,  pay- 
ment. It  has  been  held  (13  WJs.  371,  supra) 
that  in  such  case  the  duty  to  offer  payment 
and  to  present  a  deed  for  execution  to  the 
vendor  lies  with  the  vendee.  This  precise 
question  Is,  however,  not  involved  In  this 
case,  and  we  therefore  express  no  opinion  up- 
on it  In  any  event,  under  the  contract,  the 
final  payment  of  the  purchase  price  and  the 
delivery  of  the  deed  and  abstract  were  mu- 
tual, concurrent,  and  dependent  acts.  This 
being  so,  neither  one  of  the  parties  could 
ordinarily  place  the  other  in  default  without 
offering  or  tendering  performance  on  his 
part.  But  this  rule  Is  not  enforced  with  such 
Inflexibility  that  a  tender  in  fact  must  be 
made  in  all  cases  and  under  all  circum- 
stances. The  authorities  are  abundant  that 
where  the  conditions  are  such  that  one  of  the 
parties  refuses  to  perform  In  any  event,  or 
that  If  his  conduct  be  such  that  It  Is  manifest 
that  he  would  still  refuse,  although  an  actual 
tender  were  made,  then  an  actual  tender  may 
be  dispensed  with.  In  Brock  v.  Hldy,  13 
Ohio  St  310,  the  doctrine  is  tersely  stated 
in  the  following  language :  "When  the  party 
places  himself  in  such  a  position  that  It 
appears  If  the  tender  were  made  Its  accept- 
ance would  be  refused,  then  no  tender  need 
be  made.  *  •  •  To  this  effect  the  au- 
thorities are  very  full."  The  doctrine  Is  rec- 
ognized by  this  court  upon  the  question  of  de- 
mand as  a  condition  precedent  to  a  right 
of  action  in  the  case  of  Thompson  v.  Whit- 
ney, 20  rtah,  1,  57  Pac.  429 ;  Brown  v.  Eaton, 
21  Minn.  409.  The  evidence  In  this  case 
brings  it  clearly  within  this  doctrine.  It 
clearly  appears  that  the  defendant  disputed 
the  amount  due  on  the  contract  and  that  he 
at  all  times  demanded  much  more  water  than 
he  was  entitled  to  under  it    The  testimony 


Is  to  the  effect  that  at  different  tlofe  he  de- 
clared that  he  would  not  pay,  unless  and 
until  the  plaintiff  delivered  to  him  the  quan- 
tity of  water  he  demanded.  Under  such 
circumstances.  It  Is  reasonably  clear  that 
be  would  not  have  paid  plaintiff's  demand, 
as  the  court  found  It  to  be,  even  though  she 
had  tendered  blm  a  deed  and  abstract  of 
title,  and  offered  to  deliver  the  amount  of 
water  the  court  found  to  be  due  him  under 
the  contract  The  t««ider  would  thus  have 
been  a  useless  ceremony,  and  even  In  law, 
much  less  In  equity,  that  which  Is  useless  to 
offer  or  do  Is  not  required.  This  assigumeut 
must  therefore  be  overruled. 

We  have  had  some  difficulty,  however,  In 
determining  just  what  would  be  the  Just  and 
equitable  disposition  of  the  case  In  view  of 
the  error  committed  by  the  court  In  not 
awarding  to  the  defendant  the  quantity  of 
water  to  which  he  Is  entitled  under  the  con- 
tract. Were  It  not  for  the  fact  above  stated, 
that  the  defendant  would  have  refused  to 
comply  with  the  contract  with  regard  to  the 
payment  although  the  plaintiff  bad  tendered 
a  deed  and  offered  him  the  quantity  of 
water  found  to  be  due  him  In  this  opinion, 
the  case  would  have  to  be  reversed  fur  a  re- 
trial. This  would  be  upon  the  ground  that 
the  plaintiff  would  have  no  right  to  fore- 
close her  vendor's  lien  until  she  had  deliv- 
ered, or  offered  to  deliver,  the  water  she  sold 
with  the  land  and  the  whole  thereof.  But 
in  view  that  the  parties  were  thoroughly  at 
variance  with  regard  to  the  quantity  of  wa- 
ter sold  and  to  be  delivered,  and  the  plain- 
tiff had  actually  delivered  and  the  defendant 
had  used  all  that  the  plaintiff  believed  was 
due  to  the  defendant  and  that  an  offer  of  the 
true  quantity,  as  we  have  herein  found  it  to 
be,  would  have  been  refused  by  the  defendant 
we  do  not  think  It  would  at  all  be  con- 
sonant with  equitable  principles  to  turn  the 
plaintiff  out  of  court  uiK>n  this  ground.  It 
is  clear  to  us  that,  under  the  circumstances, 
the  ultimate  rights  of  both  parties  bad  to  be 
determined  by  some  court  although  the  mu- 
tual obligations  were  expressed  In  the  con- 
tract We  think,  therefore,  that  the  plaintiff 
had  a  right  to  plant  her  action  Just  as  she 
did  do,  and  the  court  had  the  power  to  ad- 
Just  the  rights  arising  out  of  the  contract 
between  the  parties,  and  to  determine  what 
each  was  required  to  do  or  yield  to  the  other. 
The  court  did  Just  this,  as  It  understood  the 
rights  of  the  parties.  It  erred,  however.  In 
not  awarding  to  the  defendant  quite  all  to 
which  we  have  found  him  entitled  under  the 
contract  But  In  view  that  the  parties  al- 
ready have  had  considerable  litigation  over 
the  subject-matter,  and  In  view  that  the 
rights  of  both  parties  may  be  preserved  and 
Injustice  Inflicted  on  neither  by  so  doing,  we 
shall  not  reverse  the  whole  case  for  another 
trial.  We  have  had  less  hesitancy  la  arriving 
at  this  conclusion,  because  it  api)ear8  both 
from  the  pleadings  and  proof  that  the  mat- 
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teils  ib  dispute  between  tbe  parties  were 
thoroughly  known  to  each,  and  the  court  gave 
them  ample  opportunity  to  litigate  them  so 
far  as  the  rules  of  practice  and  law  permit 
this  to  be  done.  In  view,  howerer,  that  tbe 
defendant  In  Ills  answer  claims  some  dam- 
ages upon  the  ground  that  he  had  not  ob- 
tained all  the  water,  and  which  claim  the 
court  In  effect  disallowed,  for  tbe  reason  that 
It  found  that  the  defendant  bad  In  fact  ob- 
tained all  the  water  be  was  entitled  to — ^but 
which  we  have  found  to  be  erroneous — ^tbe 
defendant  Is  entitled  to  have  this  claim  con- 
sidered by  tbe  court.  He  Is  entitled  to  have 
the  question  of  damages  he  may  have  sus- 
tained. If  any,  for  his  failure  to  have  the  .20 
or  one-flfth  of  a  share  of  water,  which  we 
have  found  to  be  due  him  in  excess  of  that 
awarded  to  him  by  the  trial  court,  passed 
on  and  determined.  The  case  is  therefore 
remanded  to  the  district  court,  with  direc- 
tions to  set  aside  tbe  decree  and  to  modify  its 
findings  in  accordance  with  tbe  views  herein 
expressed ;  to  permit  tbe  defendant  to  show, 
if  be  elects  to  do  so,  what,  if  any,  damages  be 
has  sustained  in  not  obtaining  tbe  water  to 
which  the  one-fifth  of  a  share  entitled  him. 
If  In  fact  he  did  not  obtain  It,  and  to  al- 
low the  plaintiff  to  rebut  this  claim,  and  to 
make  findings  thereon,  and.  In  case  any  dam- 
ages are  so  found,  to  deduct  tbe  amount 
found  due  tbe  plaintiff,  and  to  modify  the 
findings  In  that  regard ;  to  require  the  plain- 
tiff to  tender  to  the  defendant  a  proper  cer- 
tificate entitling  him  to  the  6.86  shares  of 
water  from  the  corporation,  an  abstract  of 
title  and  a  deed  of  conveyance  as  provided  In 
the  contract,  and  to  enter  a  decree  condi- 
tioned as  follows:  That  the  defendant  pay 
or  cause  to  be  paid  to  the  plaintiff,  upon  the 
tenders  being  made  as  aforesaid,  tbe  sum  of 
money  found  due  to  the  plaintiff  from  de- 
fendant within  a  reasonable  time  fixed  by  the 
court,  and  in  case  said  sum  of  money,  with 
a\^-rued  Interest  to  the  date  of  payment,  is 
piB.'.4  within  tbe  time  fixed  by  the  court,  and 
ihi.'i'  fact  Is  made  to  appear,  then  the  Judg- 
ment shall  be  canceled  and  satisfied,  otlier- 
wlse,  that  the  premises  be  sold  as  upon  ex- 
ecution, and  tbe  proceeds  derived  therefrom, 
so  far  as  necessary,  be  applied  to  tbe  amount 
found  due  to  plaintiff,  with  the  right  of  a 
deficiency  judgment,  as  provided  by  law. 

Under  tbe  peculiar  circumstances  of  this 
case,  tbe  court  Is  further  directed  to  modify 
Its  Judgment  with  respect  to  costs,  and  to 
require  each  party  to  pay  tbe  costs  incurred 
by  each.  But  in  case  a  sale  of  tbe  premises 
is  ordered,  the  defendant  shall  be  required  to 
pay  all  the  costs  and  expenses  of  sale.  In 
all  other  respects  tbe  findings  and  decree  are 
approved.  The  defendant  to  recover  costs  of 
this  appeal. 

McCARTX,  0.  X,  and  STUAUP,  J.,  con- 
cur. 


GREBN.\WAT,T  et  at.  ▼.  NATRONA  IM- 
PROVEMENT CO.  et  aL 
(Supreme  Court  of  Wyoming.    Dec.  28,  1007.> 

1.  ApPEAt.— ReCOKD — FOBU  AND    REQUISITES— 

Dismiss  Aiu 

The  fact  that  the  pages  of  the  recorl  have 
not  been  numbered  in  accordance  witli  tiii»  court 
rules,  or  that  tbe  statement  of  points  ami  fiu- 
thorities  relied  upon  in  tbe  plaintiff  in  error'* 
brief  does  not  refer  gpeci6cal1y  to  the  olac^  ia 
the  record  where  the  question  under  discussioa 
arises,  is  not  ground  tor  dismissal  in  the  Tirst 
instance;  since  the  rules  provide  that  the  coarc 
may  of  its  own  motion  or  upon  motion  of  de- 
fendant in  error  enter  an  order  requiring  that 
the  papers  be  projjerly  arranged  or  numbered 
within  a  specified  time,  and  that  for  a  failure  to 
comply  with  such  order  the  cause  may  be  di»- 
raipsed  in  tbe  discretion  of  the  court. 

2.  Same— Finality  of  Detebmination— Ap- 
pealable Obders. 

An  order  sustaining  a  demurrer  to  a  peti- 
tion to  intervene  is  not  a  judgment  or  final  or- 
der within  the  statute,  from  which  an  appeal 
will  lie. 

[Ed.  Note.— For  cnses  in  point,  see  Cent.  Dic> 
vol.  2,  Appeal  and  Krror,  f  369.] 

3.  Same— Assignment  of  Ebeob— Joint  As- 
signments—Dlsmissal. 

A  party's  individual  rights  may  be  preseot- 
ed  upon  either  a  several  or  a  joint  assignment  of 
error ;  but,  where  the  error  is  jointly  assigned 
and  the  prayer  is  tor  joint  relief  and  one  party 
joining  in  the  assignment  is  not  entitled  to  the- 
relief  prayed,  the  assignment  will  be  overruled; 
and  hence,  where  a  demurrer  was  sustained  to- 
a  petition  of  intervention,  but  no  judgment  was 
entered  thereon,  and  both  plaintiff  and  inter- 
venor  appealed  from  a  judgment  for  defendants^ 
and  assigned  errors  jointly,  the  assignment  was 
had  as  to  both,  intervenor  not  being  entitled  to 
appeal  from  the  order  sustaining  the  demurrer, 
bat  only  from  a  judgment. 

Error  to  District  Court,  Natrona  County;. 
Charles  E.  Carpenter,  Judge. 

Action  by  J.  L.  P.  Greenawalt  against  tbe 
Natrona  Improvement  Company  and  others 
to  foreclose  a  mechanic's  Hen,  In  which  A.  S. 
Hufman  filed  a  iwtltlon  of  Intervention,  to- 
which  tbe  court  sustained  a  demurrer,  but 
did  not  enter  Judgment  against  bim.  Judg- 
ment for  defendants,  and  plaintiff  and  Huf- 
man bring  error.    Affirmed. 

Alex.  T.  Butler,  for  plaintiffs  In  error.  IL. 
D.  Norton,  for  defendants  In  error. 

SCOTT,  J.  This  action  was  commenced  la 
the  district  court  of  Natrona  county  by  Green- 
await,  one  of  tbe  plaintiffs  In  error,  as  plain- 
tiff, against  tbe  Natrona  Improvement  Com- 
pany et  at.,  defendants  In  error,  as  defend- 
ants, to  foreclose  a  mechanic's  lien.  After- 
the  amended  petition,  answer,  and  reply  bad 
been  filed,  Hufman  was  permitted  to  file- 
bis  petition  of  Intervention.  Thereafter  a 
demurrer  to  Hufman's  petition  was  filed,  ar- 
gued, and  submitted,  and  the  court  sustained 
the  demurrer,  to  which  ruling  Hufman  ex- 
cepted ;  and  no  further  or  amended  pleadhag- 
was  filed  by  him,  nor  was  the  ruling  upon 
tbe  demurrer  followed  by  any  Judgment 
against  him.  At  tbe  time  set  the  case  was. 
regularly  called  tax  trial  and  ivon  motloo. 
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the  court  gave  Judgment  for  the  defendants 
and  against  Greenawalt  upon  the  pleadings. 
Oreenawalt  and  Hufman  bring  error. 

1.  The  defendants  In  error  have  filed  a  mo- 
tion to  dismiss  the  proceedings  In  error  on 
the  grounds,  first,  that  the  pages  of  the  rec- 
ord have  not  been  numbered  In  accordance 
with  the  requirements  of  the  rules  of  this 
court;  and,  second,  that  the  statement  of  the 
points  and  authorities  relied  upon  In  plain- 
tiffs In  error's  brief  does  not  refer  speclflcal- 
ly  to  the  page  and  portion  of  the  record  where 
the  question  under  discussion  arises.  This 
court  has  held  that  a  failure  to  comply  with 
these  rales  Is  not  ground  for  dismissal  in  the 
first  instance.  Harden  v.  Card,  14  Wyo. 
470,  85  Pac.  246.  In  that  case  It  is  said: 
"The  rules  provide  that  the  court  may,  of 
its  own  motion,  or  upon  motion  of  the  de- 
fendant In  error,  enter  an  order  requiring 
that  the  papers  be  properly  arranged,  or  the 
pages  numbered  within  a  specified  time,  and 
that  for  a  failure  to  comply  with  such  order 
the  cause  may  be  dismissed  In  the  discretion 
of  tlie  court."  No  such  order  has  been  made 
in  this  case;  and  It  necessarily  fellows  that 
the  motion  must  be  and  Is  hereby  denied. 

2.  Both  Greenawalt  and  Ilufman  are  desig- 
itated  In  the  title  of  the  petition  in  error  as 
plaintiffs  In  error.  The  petition  was  filed  in 
this  court  on  April  6,  1907.  Its  opening  words 
are:  Plaintiffs  In  error  say  that  at  the  Jan- 
nary,  1907,  term  of  the  district  court.  Sec- 
ond judicial  district,  in  and  for  Natrona  coun- 
ty, the  state  of  Wyoming,  on  the  2Gth  day  of 
February,  A.  D.  1907,  being  one  of  the  regu- 
lar days  of  said  January,  1907,  term  of  said 
district  court,  said  defendants  in  error  re- 
covered a  Judgment  by  the  consideration  of 
said  court,  against  said  plaintiffs  in  error, 
in  an  action  wherein  J.  L.  P.  Greenawalt 
and  A.  S.  Hufman  were  plaintiffs  and  the 
Natrona  Improvement  Company  and  Boney 
Earnest  et  al.  were  defendants,  a  transcript 
of  tl»e  docket,  and  Journal  entries  whereof 
is  filed  herewith,  as  made  and  provided  by 
the  statute  in  such  case.  The  said  plaintiffs 
in  error  claim  that  there  Is  manifest  error  In 
the  records  and  proceedings  of  said  court 
filed  herewith  and  made  a  part  hereof,  to 
wit.  And  then  follows  the  various  assign- 
ments of  error.  Neither  In  the  title  nor 
body  of  the  Judgment  does  Hufman's  name 
appear.  The  Judgment  complained  of  is 
against  Oreenawalt  alone  and  in  favor  of 
the  defendants,  and  Hufman  is  not  a  party 
thereto.  Tlie  petition  in  error  and  the  assign- 
ments of  error  are  Joint,  and  prosecuted  and 
n&ade  Jointly  by  Oreenawalt  and  Hufnian, 
and  the  prayer  Is  for  Joint  relief. 

Hufman's  appearance  in  the  case  was  as 
Intervener,  and  his  right  to  be  heard  must  on 
the  record  be  based  solely  on  the  order  of 
the  court  sustaining  the  demurrer  to  his  pe- 
titicm.  Snch  an  order  is  neither  a  Judgment 
nor  a  final  order  within  the  provisions  of  our 
statute  from  which  an  appeal  will  lie,  and  it 
has  been  so  held  by  this  court  in  Menardi  T. 
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O'Malley,  8  Wyo.  827,  23  Paa  68,  and  Turner 
T.  Hamilton,  10  Wyo.  177,  67  Pac.  1117.  Had 
he  filed  a  separate  petition  in  error  and  sev- 
ered his  assignments  he  would,  under  these 
decisions,  have  had  no  standing  In  this  court, 
and  his  petition  would  in  such  case  have  to 
be  dismissed.  Greenawalt  having  Joined  with 
Hufman  in  prosecuting  Joint  assignments  of 
error,  the  question  Is  presented  as  to  wheth- 
er the  assignments  so  made  entitle  him  to 
have  them  reviewed  In  this  court.  With  ref- 
erence to  a  Joint  motion  for  a  new  trial  this 
court  announced  the  rule  in  North  Platte 
Milling  Oo.  v.  Price,  4  Wyo.  293-306,  33  Par. 
664,  as  follows:  "The  motion  for  a  new- 
trial  is  a  Joint  motion  of  both  plaintiffs  In 
error.  It  is  clear  that  the  overruling  of  the 
motion  was  right  as  to  the  North  Platte  Mill- 
ing &  Elevating  Company.  ♦  ♦  •  What- 
ever the  law  might  be  as  to  the  Wyoming  Na- 
tional Bank  on  a  separate  motion  for  a  new 
trial,  the  Joint  motion  was  properly  over- 
ruled." In  Hogan  v.  Peterson,  8  Wyo.  549- 
564,  59  Pac.  162,  167,  this  court  said :  "It  is 
difficult  to  comprehend  npon  what  theory  any 
verdict  was  rendered  against  Hopnn  ami 
Chandler.  •  •  •  Had  they  presented  n 
separate  motion  for  a  new  trial,  they  would 
have  been  entitled  to  the  vacation  of  tho 
Judgment  against  them.  •  ♦  •  For  tlio 
reasons  above  set  forth  Mr.  Fort  (one  of  tlio 
defendants)  was  not  entitled  to  a  now  trial. 
The  motion  for  a  new  trial  being  pmi»erly 
overruled  as  to  him,  and  the  motion  being  a 
Joint  one  of  all  the  plaintiffs  In  error,  it 
must  be  held  to  have  been  properly  overruled 
as  to  the  others  also."  This  rule  applies 
with  like  force  and  effect  to  a  Joint  assign- 
ment of  error.  In  Gordon  v.  Iilttle,  41  Neb. 
250,  59  N.  W.  783,  the  court  say :  "A  Joint 
assignment  of  error  not  good  as  to  all  who 
Joined  therein  will  be  held  bad  as  to  all." 
That  court  said  in  Curtis  v.  Osborne,  63 
Neb.  837,  89  N.  W.  420:  "Halsted  and  his 
grantee,  Curtis,  have  Joined  in  the  prosecu- 
tion of  a  petition  In  error.  Halsted  Is  not  in 
a  position  to  claim  error  only  on  the  theory 
that  the  Judgment  effects  some  of  his  substan- 
tial rights  as  a  mortgagee  or  as  a  purchaser 
at  the  Judicial  sale  made  In  the  foreclosure 
proceedings.  As  we  have  seen,  he  is  not  in 
a  position  to  complain,  having  purchased  the 
pK^terty  subject  to  the  Judgment  lien;  and. 
it  thus  appearing  that  the  record  Is  without 
error  as  to  him,  the  petition  In  error  cannot 
be  sustained  as  to  both  plaintiffs  and  there- 
fore must  be  overruled  as  to  both."  As  al- 
ready stated,  no  Judgment  was  rendered 
against  Hufman  on  the  demurrer,  and  there 
was  nothing  from  which  be  could  appeal.  In 
Board  of  Commissioners  v.  Fraser,  19  Ind. 
App.  520,  49  N.  E.  42,  831,  the  Appellate 
Court  of  Indiana  say:  "The  demurrer  of 
Smith  having  l>een  sustained,  and  Judgment 
rendered  against  the  board  of  commissioners 
alone,  Smith  was  not  harmed  by  the  action 
of  the  court.  There  Is  no  error  of  which 
he  could  complain  or  from  which  he  could 
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appeal.  The  asalgnments,  being  Joint,  and 
not  being  good  as  to  one  of  tbe  appellants, 
must  fall  as  to  all."  It  Is  said  at  page  1003 
In  2  Cyc.  that:  "It  Is  an  elementary  and 
well-settled  rule  that  Joint  assignments  of 
error  must  be  good  as  to  all  who  Join  therein 
or  they  will  not  be  available  as  to  any  of 
them.  If  tbe  assignment  of  error  Is  not  good 
as  to  one.  It  will  be  overruled  as  to  all.  This 
doctrine  has  been  applied  In  a  host  of  deci- 
sions and  under  widely  varying  circumstan- 
ces." Many  cases  showing  when,  how,  and 
under  what  circumstances  the  question  has 
arisen  are  cited  in  support  of  the  text,  among 
which  are  the  following :  Davis  v.  Williams, 
121  Ala.  .M2,  25  South.  704;  Brachtendorf  v. 
Kehm,  72  111.  App.  228;  Advance  Mfg.  Co. 
V.  Auch,  23  Ind.  App.  687,  58  X.  B.  1062; 
Sparklln  v.  St.  James  Church,  119  Ind.  535, 
22  N.  E.  8;  Moseman  y.  State,  59  Neb.  629, 
SI  N.  W.  853;  Klttel  v.  Callahan  (Com. 
PI.)  19  N.  y.  Supp.  397.  See  3  Cent  Dig. 
tit  "Appeal  and  Error,"  2985  et  seq.;  also 
2  Ency.  PI.  &  Pr.  933,  and  cases  cited  in  the 
footnotes.  The  rule  rests  upon  the  principle 
that  it  would  be  manifestly  unjust  to  disturb 
the  rights  of  some  of  the  parties  which  have 
1)een  correctly  determined,  on  the  application 
of  one  whose  rights  are  separate,  distinct, 
and  severable  therefrom.  A  party's  Individ- 
ual rights  may  be  preserved  upon  a  several 
or  upon  a  Joint  assignment  of  error,  but,  if 
the  error  be  Jointly  assigned,  the  relief  if 
any  is  also  Joint,  and,  if  each  party  joining 
in  the  assignment  is  not  entitled  to  the  re- 
lief, the  assignment  will  be  overruled.  As 
we  have  seen,  Hufman  could  not  successfully 
predicate  error  ui)on  the  ruling  of  the  court 
alone  in  sustaining  the  demurrer  to  his  pe- 
tition, and,  Greenawalt  having  cast  in  bla 
lot  with  Hufman,  the  petition  In  error  can- 
not be  sustained  as  to  both  plaintlfTs  in  error. 
It  follows  that  the  Judgment  must  be,  and 
it  Is  hereby,  affirmed. 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


FRESNO   CANAL   &    lUUIGATIOX   CO.   v. 

HART  et  al.    (S.  F.  4,.'?72.) 
(Supreme  Court  of  California.     Dec.  3,  1007.) 

1.  BSTOPPKL  —  ri.AIM   UNDER   WRITTEN   COH- 
TRACT— EXECl'TION  AND  DKLIVEBY. 

I)efen(lant'.s  contention  that  tlie  contract 
•sued  on  was  never  executed,  in  that  it  was  never 
delivered,  is  overcome  by  bis  claim  of  iiKhts  un- 
der the  contract,  since  he  may  not  claim  any 
righta  thereunder,  unless  it  were,  in  fact,  exe- 
cuted, of  which  execution  delivery  is  an  es- 
sential. 

(Ed.  Note.— For  eases  in  point,  see  (Tent  Dig. 
vol.  19,  Estoppel,  {  163.] 

2.  Reformation   of  iNSTBtrHBNTS— Evidemck 

— SUFFICIENXT. 

In  a  suit  on  a  written  contract  for  furnish- 
ing water,  in  which  contract  the  maturity  of  the 
first  payment  was  left  blank,  hfld,  under  the 
evidenc",  defendant  could  have  it  reformed  so 
as  to  show  that  payment  wns  not  due  until  he 
.xhould  require  and  use  water  in  irrigating  bis 
lands. 


3.  EviDENCB  —  Pabol— Admissibtmtt  to  Ex- 
plain Incouflete  Written  Contract. 

In  a  suit  on  a  written  contract  for  fur- 
nishing water,  in  which  contract  the  time  when 
tbe  first  payment  was  to  fall  due  was  left  blank, 
defendant  could  show  by  parol  testimony  that 
payment  was  not  due  until  he  should  require 
and  use  water  in  Irrigating  his  lands. 

[Ed.  Note.— For  cases  in  point  see  Ont  Dig. 
vol.  20,  Evidence,  {  1882.] 

4.  Waters  and  Water  Courses— iBRiOATioif 
— Contracts. 

While  t>artieg  to  an  irrigation  contract  could 
agree  that  payment  should  begin  when  tbe  ir- 
rigation company  had  complied  with  its  contract 
and  was  ready  to  furnish  water,  it  was  equally 
competent  for  them  to  agree  that  payments 
should  begin  only  when  water  was  actually  used. 

In  Bank.  Appeal  from  Superior  <3oart. 
Fresno  (^unty;  H.  Z.  Austin,  Judge. 

Action  by  the  Fresno  Canal  &  Irrigation 
Company  against  Marcus  Hart  and  others. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals.  Re- 
versed and  remanded. 

J.  0.  Bates  and  William  EJde,  for  appel- 
lants. Frank  H.  Short  and  F.  B.  Cook,  tor 
respondent 

HE2NSHAW,  J.  This  was  an  action  to  re- 
cover certain  annual  payments  alleged  to  be 
due  under  a  contract  made  between  plaintiff 
and  defendant  (whereby  plaintiff  agreed  to 
furnish  water  for  use  upon  defendant's  land), 
and  to  foreclose  the  lien  upon  this  land  In 
accordance  with  the  terms  of  the  contract 
Defendant  pleaded  a  nonexecatl(«  of  the  con- 
tract and  further  pleaded  its  Incompleteness, 
and  prayed  for  its  reformation  In  the  follow- 
ing particular:  The  contract  declared  as 
follows:  "The  party  of  the  second  part  for 
himself,  his  heirs  and  assigns,  covenants  and 
agrees  that  he  and  his  successors  in  interest 
and  estate  in  said  land  will  pay  annually  to 
the  party  of  the  first  part  at  their  office,  in 
gold  coin  of  the  United  States,  on  the  first 
Monday  in  September  of  each  year,  until  the 
year  1920,  and  during  the  existence  of  said 
corporation,  the  sum  of  one  hundred  dollars 

($100.00).  the  first  payment  to  be  made 

and  this  instrument  shall  be  deemed  equiva- 
lent to  notice.  "  The  reformation  for 

which  defendant  contends  was  that  It  was 
mutually  undei-stood  and  agreed  that  tbe 
blank  space  should  be  filled  by  inserting  tbe 
words,  "after  tbe  said  party  of  tbe  second 
part  should  require  and  use  water  in  tbe  ir- 
rigation of  said  lands,"  or  words  of  similar 
import.  Upon  the  trial  the  court  found 
against  the  defendant's  contention,  and  gave 
Judgment  for  plaintiff,  from  which  defendant 
appeals.  Most  of  the  propositions  advanced 
uiwn  the  appeal  must  be  taken  as  condnslTe- 
ly  answered  by  the  cases  of  Fresno  Canal  & 
Irrigation  Company  v.  Rowell,  80  Cal.  116,  22 
Pac.  58,  IS  Am.  St  Rep.  112;  Fresno  Canal 
&  Irrigation  Company  y.  Dunbar,  80  Cal.  530, 
32  Pac.  275;  Ft«8no  Canal  &  Irrigation  Com- 
pany ▼.  Park,  129  Cal.  827,  62  Pac.  87.  The 
contracts  under  consideration  in  tbe  forego- 
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Ing  cases  were  In  all  Important  particulars 
Identical  with  tbat  in  the  case  at  bar,  and 
tbe  propositions  advanced  were,  after  elabor- 
ate dlEcuasion,  decided  In  those  cases  against 
tbe  contention  of  appellant  here. 

As  to  tbe  argument  by  appellant  that  the 
contract  was  never  executed,  by  which  it  Is 
meant  that  It  was  never  delivered,  defend- 
ant's own  testimony  is  destructive  of  the  con- 
tention. Upon  tbe  trial,  be  states  that  be 
does  claim  water  rights  from  the  plaintiff 
under  and  by  virtue  of  the  contract  In  suit 
He  could  not  claim  any  rights  under  such 
contract  unless  It  were,  in  fact,  executed,  of 
which  execution  delivery  Is,  of  course,  an 
essential.  What,  In  fact,  appellant  means  Is 
that  be  did  not  execute  the  contract  with  the 
construction  upon  It  contended  for  by  re- 
spondent, namely,  that  he  was  to  pay  for  wa- 
ter each  year  from  tbe  date  of  the  contract, 
whether  or  not  he  actually  used  the  water, 
that  tbe  contract  which  he  actually  entered 
Into  was  a  contract  for  annual  payments  for 
the  water  after  It  was  delivered  to  his  land, 
and  that,  if  the  contract  In  suit  does  not 
carry  this  meaning,  it  should  be  reformed  so 
as  to  do  so.  The  court  admitted  evidence  upon 
this  matter,  and  the  evidence,  without  con- 
flict, made  wholly  for  defendant's  contention 
in  this  regard.  The  testimony  consists  of  the 
deposition  of  Mr.  Minor,  who  was  the  secre- 
tary of  Dr.  Perrin,  tbe  then  president  of  the 
plaintiff  company,  who  testifies  that  the  presi- 
dent of  the  company  stated  that  tbe  rental 
was  not  to  paid  until  the  water  was  placed 
upon  the  land,  and  that  the  blank  was  left 
to  be  filled  in  at  such  time  as  the  water  was 
placed  upon  the  land.  Robert  Perrin  was  a 
resident  director  of  plaintiff's  company,  and 
testifies  to  the  same  effect,  that  such  was  the 
express  understanding  between  the  defendant 
and  Dr.  Perrin,  president  of  tbe  company, 
saying:  "Dr.  Perrin,  as  president  of  the  com- 
pany, assured  Mr.  Hart  that  he  would  not  be 
required  to  make  any  annual  payments  un- 
der the  rights  until  he  actually  used  wa- 
ter on  his  land,  and  the  blanks  in  the  water 
rights  would  be  filled  in  to  that  effect.  They 
both  admitted  In  my  presence  that  It  was  the 
original  agreement."  The  defendant  Hart's 
testimony  is  In  accord  with  that  of  tbe  other 
witnesses.  Not^N-ithstandlng  this  undisputed 
testimony,  the  court's  finding  was  against  the 
defendant  upon  this  proposition,  and  In  this 
particular  it  fell  Into  error.  The  contract 
Itself  showed  an  omission  of  some  term.  De- 
fendant's pleading  was  appropriate  for  the 
supplying  of  that  omission,  and  the  evidence 
upon  the  subject  was  all  one  way.  The  ques- 
tion presented  is  whether  the  defendant  was 
entitled  to  reformation  under  bis  answer  and 
evidence,  or  whether,  without  reformation, 
tbe  ambiguity  caused  by  tbe  omission  might 
be  proved  and  supplied  by  parol.  As  to  this 
we  entertain  no  doubt  that  It  could  be  done. 
The  proposition,  then,  to  be  determined  is 
not  as  is  so  elaborately  argued,  whether  pay- 
uieuts  could  be  enforced  if  the  water  was  not 


used.  This  proposition  Is  completely  answer- 
ed in  Fresno  Canal  &  Irrigation  C!o.  t.  Rowell, 
80  Cal.  117,  22  Pac.  54,  13  Am.  St  Rep.  112, 
where  It  is  said:  "The  fact  that  the  defend- 
ant did  not  use  the  water  If  the  plaintiff  com- 
piled with  the  contract,  and  this  was  found 
to  be  the  fact  Is  Immaterial.  The  land  was 
then  bound  whether  the  water  was  used  or 
not"  But  the  question  here  is  as  to  when 
payments  were  to  commence;  for,  while  It 
was  competent  for  the  parties  to  contract  that 
payments  should  begin  when  plaintiff  had 
complied  with  the  terms  of  Its  contract  and 
was  ready  to  furnish  the  water.  It  was  equal- 
ly competent  for  them  to  contract  that  pay- 
ments should  begin  only  when  the  water  was 
actually  used  upon  tbe  land. 

Tbe  Judgment  and  order  appealed  from  are 
therefore  reversed,  and  the  cause  remanded. 

We  concur:    McFARLAXD.  J.;  LORIGAN, 
J.;   SHAW,  J.;   AXGELLOTTI.  J. 


la  Cal.  493 
FRESNO   CANAL  ft   IRRIGATION  CO.   T. 
WILLIAM  EDE  CO.     (S.  F.  4,370.) 

(Supreme  Court  of  California.     Dec.  8,  1907.) 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County;    H.  Z.  Austin,  Judge. 

Action  by  tbe  Fresno  Canal  &  Irrigation 
Company  against  William  Kde  Company. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals.  Re- 
versed and  remanded. 

J.  0.  Bates  and  William  Ede,  for  appel- 
lants. Frank  H.  Short  and  F.  E.  Cook,  for 
respondent 

PER  CURIAM.  This  action  is  In  all  re- 
spects like  the  action  of  Fresno  Canal  &  Ir- 
rigation Company,  Plaintiff  and  Respondent, 
V.  Marcus  Hart  et  al..  Defendants  and  Ap- 
pellants, No.  4,372  (this  day  decided),  92  Pac. 
1010.  The  defendant  was  the  successor  in  in- 
terest to  certain  lands  originally  owned  by 
Hart  and  affected  by  the  water  contracts  In 
suit.  The  cause  has  been  submitted  to  fol- 
low the  determination  in  the  Hart  Case;  and 
for  the  reasons  there  given  the  Judgment  and 
order  are  reversed  and  the  cause  remanded. 


lU  Cal.  883 
8PRECKELS  v.  GORRILL.    (S.  F.  4,220.) 

(Supreme  Court  of  California.     Nov.  30,  1007. 
Rehearing  Denied  Dec.  30.  1907.) 

1.  Px-EADiNO — Defects— AiOEB  by  Finoikos. 
In  an  action  to  recover  money  paid  for 
shares  of  stock  sold  by  misrepresentation,  where 
the  complaint  alleges  that  defendant  stated  that 
tlie  company  owned  a  certain  patent,  aud  that 
plaintiff,  after  the  sale,  discovered  that  it  owned 
no  such  patent,  and  alleges  that  defendant's 
statements  were  made  "falsely  and  fraudulent- 
ly," but  does  not  directly  allege  that  the  state- 
ments were  untrue,  nor  that  they  were  made  witli 
fraudulent  intent,  if  there  is  no  special  de- 
murrer raising  the  objection,  and  the  caae  is 
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tried  on  the  theory  that  the  eomplaint  ta  8nf- 
ficient  in  those  respects,  the  omission  Is  cured 
by  findings  of  the  court  that  the  statements 
were  not  true,  and  were  not  warranted  by  in- 
formation possessed  by  defendant,  and  the  ob- 
jpction  cannot  be  urged  for  the  first  time  on 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dij. 
vol.  39,   Pleading,  S|  1459,   1400.] 

2.  Contracts— Validity— Fbaxjd  — Intent  — 
Rescission. 

Under  Civ.  Code,  i  1572,  subds.  1,  2,  mak- 
ing it  actual  fraud  for  a  party  to  a  contract  to 
make  statements  knowinply  untrue,  or  to  make 
statements  which  he  believes  to  be  true  in  a 
po^bitive  manner  not  warranted  by  bis  infor- 
mation, where  one  makes  materially  false  state- 
ments to  another  to  induce  him  to  bn.v  an  arti- 
cle, and  which  do  induce  him  to  buy  to  his  in- 
jury, the  defrauding  party,  knowing  them  to  be 
untrue  or  not  having  sufficient  ground  for  be- 
lieving them  to  be  true,  cannot  avoid  liability 
on  the  ground  that  he  acted  in  good  faith  with- 
out actual  intent  to  deceive,  since  the  intent 
which  is  an  element  of  the  fraud  is  the  intent 
to  induce  another  to  enter  into  the  contract, 
and  not  the  Intent  to  deceive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §  1162.] 

3.  SAifE— Pecuniabt  Damage. 

While  fraud  in  inducing  another  to  enter 
into  a  contract  which  has  produced  nad  will 
produce  no  injury  will  not  support  an  action 
for  rescission,  nor  for  damages,  the  injury  need 
not  be  accurately  measurable  in  money,  but  it  is 
sufficient  if  it  is  of  a  pecuniary  nature. 

4.  CoBPORATioNS— Sales  of  Stock— Fbatjd— 
Pecuniabt  Davaoe. 

Where  a  person  bought  shares  of  stock 
«n  tlie  misrepresentation  that  the  company  own- 
ed the  patent  on,  and  had  the  exclusive  right 
to  make  and  sell,  a  device  which  had  been  in 
common  use  for  many  years,  he  suffered  a  pe- 
cuniary injury  from  the  misrepresentation,  since 
his  stock  would  have  been  of  greater  value  with 
that  right  than  without  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  S  500.] 

5.  Contbacts— Rescission— Actions— Plead- 
ing—Ai.LEOATio>'a  OF  Damage. 

As  the  fraud  is  the  essential  thing  in  an 
action  to  recover  money  paid  on  misrepresenta- 
tion, and  tlie  precise  amount  of  damage  of  sec- 
ondary importance,  if  defendant  desires  a  more 
explicit  statement  showing  the  amount  of  pe- 
cuniary loss,  he  should  demur  for  uncertainty 
in  that  particnlar. 

6.  CoRPOBATioNS— Sales  of  Stock— Fkatjd — 
Rescission — Actions — Defenses. 

In  an  action  against  the  seller  of  shares  of 
stock  for  misrepresentations  as  to  the  property 
of  the  company,  the  real  question  is  whether  or 
not  the  value  of  the  stock,  if  the  representations 
had  been  true,  would  have  been  substantially 
greater  than  its  value  under  the  actual  condi- 
tions, and  it  is  no  defense  that  the  stock,  in 
spite  of  the  misrepresentations,  is  worth  the 
price  paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  CorjKjrations,  {  500.] 

7.  Same— Elements  of  Cause  op  Action. 

The  price  actually  ])aid  for  the  stock  !s 
immaterial  as  an  element  in  the  cause  of  action. 

8.  Same— Placing   Oiheb  Pabtt  in   Statu 
Quo. 

Cir.  Code,  {  1691,  provides  that  a  •pt^rty 
rescinding  a  contract  shall  restore  to  the  other 
party  everything  of  value  which  he  has  received 
from  him  under  the  contract.  Plaintiff  pur- 
chased stock  in  a  company,  !n  connection  with 
an  executory  agreement  that  a  new  company 
was  to  be  formed  and  the  old  stock  exchanged 
for  stock  in  the  new  company,  and  that  the 


parties  concerned  should  co-operate  la  canrlnff 
on  the  operations  of  the  new  corporation.  Before 
the  contract  was  completely  executed,  and  while 
the  executory  enterprise  remained  a*  that  it 
could  be  carried  out  as  originally  intended  ex- 
cept that  plaintiff  would  no  longer  co-operate, 
plaintiff  offrred  to  return  all  that  he  had  re- 
ceived by  reason  of  his  purchase,  and  demanded 
the  return  of  his  money,  on  the  ground  of  mis- 
representation. It  did  not  appear  that  the 
value  of  the  stock  had  been  reduced  by  the  re- 
organization. Held,  that  it  was  not  essential 
to  a  rescission  of  the  contract  that  the  other 
party  be  placed  in  precisely  the  position  he  had 
previously  occupied,  but  it  was  sufficient  if  he 
be  placed  substantially  in  the  same  position,  at 
the  time  of  the  attempted  rescission,  which  he 
at  that  time  would  have  occupied,  if  the  sale 
had  not  taken  place,  and  be  Lad  retained  the 
stock  himself. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Diff. 
vol.  12.  Corporations,  i  500.] 

9.  Same— Application  of  Equitable  PniN- 

CIPI.ES. 

Where  an  offer  of  rescission  of  a  contract 
to  buy  shares  of  stock  has  been  made  and  re- 
fused, equitable  principles  apply  to  an  acl'oa 
brousht  to  enforce  the  right,  and  under  Cir. 
Code,  i  S408,  providing  that  on  adjudging  the 
rescission  of  a  contract  the  court  may  require 
the  partj'  to  whom  relief  is  granted  to  compen- 
sate the  ot!-.er  as  justice  may  require,  if  it 
should  anpear  that  the  value  of  the  stock  ha-i 
decreased  since  the  sale,  and  defendant  shouiil 
not  in  equity  suffer  tl'i^  los.s,  the  court  mi;:lit 
abate  part  of  the  consideration,  and  give  judg- 
ment for  such  a  portion  of  it  as  it  should  deem 
just. 

(Ed.  Note. — For  cases  in  point,  see  CenL  Dig. 
vol.  12,  Corporations,  {  500.] 

10.  Action— FoHMs  of  Action— Abouttor  of 
Distinction  —  B^uitablb  Relief  is  Ac- 
tion AT  Law. 

Under  a  form  of  procedure  in  which  the 
distinction  between  forms  of  actions  is  abolished, 
where  a  suit  to  recover  money  paid  for  stock 
is  in  effect  one  to  enforce  a  rescission,  the  court 
may  administer  equitable  relief,  regardless  of 
whether,  under  other  systems,  the  action  would 
be  deemed  an  action  in  assumpsit  for  the  money 
paid  or  in  equity  for  a  rescission. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1.  Action,  S§  147-119.] 

11.  CoBPOBATiONS— Sales  of  Stock— Fbauik— 
Resci.ssion— Actions— Dekenses. 

It  is  no  defense  to  an  action  to  recover 
money  paid  for  shares  of  stock  sold  by  misrepre- 
sentation that  the  buyer,  had  he  suspected  the 
seller  of  falsehood,  could  have  learned  of  the 
falsity  of  the  seller's  statements  by  inquiry  of 
a  person  whom  he  knew  to  be  cognizant  of  the 
truth,  since  he  had  a  right  to  rely  upon  the 
statement  of  the  seller. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  {  006.] 

12.  Same— Statements  Constituting  Feaud 
—Statements  of  Fact  ob  Opinion. 

The  statements  of  a  person  sellins  stock  In 
a  company  that  the  company  owns  a  certain 
patent,  and  that  the  device  patoiiieil  is  a  novel 
one,  are  statements  of  fact,  and  not  niattei-s  of 
opinion  merely. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  12,  Corporations,  i  506.] 

In  Bank.  Appe.il  from  Superior  Court, 
City  and  County  of  San  Francisco;  M.  C. 
SIoss,  Judge. 

Action  by  Rudolph  Spreckcls  apalnst  R. 
W.  Gorrlll.  From  a  judgment  for  defendant 
and  an  order  denying  a  new  trial,  plaintiff 
appeals.     Reversed. 
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Bishop,  Wheeler  ft  Hoefler  and  Cbarles  S. 
Wheeler  (J.  F.  Bowie,  of  counsel),  for  appel- 
lant. Van  Neas  &  Redman  (Ualph  a  Har- 
rison, of  counsel),  for  respondent 

SIIAW,  J.  This  Is  an  action  to  recover 
money  nlloscd  to  have  been  paid  by  the  plalu- 
tilT  to  the  defendant  as  the  price  of  certain 
corporate  stoct.  The  plaintiff  appeals  from 
the  judj.'i.u'nt  and  from  an  order  denying  his 
motion  fcr  a  now  trial. 

The  coiiiplaiat  alleges  that  GorrlU  was 
the  ui.Tnagor  of  n  corporation  known  as  the 
racKlc  Car  Equlpuicut  Company;  that  on 
the  l.'th  day  of  April,  ISUa,  he  ottered  to  sell 
to  $>i)rb>'lc!(>.s  aOO  shares  of  the  stock  of  said 
coiuiuiny  at  the  price  of  $22,500;  that,  for 
tho  purpose  of  inducing  Spreckles  to  buy  said 
stock.  Gorrill  at  that  time  falsely  and  fraud- 
ulently represented  to  Spreckles  that  said 
company  was  the  owner  of  a  certain  United 
States  patent  for  a  metal  cap  or  thimble  for 
use  on  the  Journals  of  car  axles,  that  said 
patent  also  covered  the  manner  of  affixing 
the  same  to  the  journal,  that  said  device  and 
the  manner  of  attaching  It  was  new  and 
theretofore  unu«!ed,  and  that  said  patent  gave 
the  company  the  exclusive  right  to  make, 
use,  and  sell  said  contrivance;  that  Spreckels 
was  without  knowledge  and  information  on 
the  subject  and  relied  wholly  on  the  said 
statements  of  Gorrill,  as  Gorrill  well  knew; 
that  Spreckels  believed  said  statements  and 
relied  thereon,  and  was  thereby  Induced  to, 
and  thereupon  did,  buy  from  Gorrill  the  said 
8t5ck  and  pay  bim  therefor  the  said  sum 
of  money;  that  in  December,  1809,  Spreck- 
els Circovered  that  In  fact  no  patent  for 
such  cap  or  thimble,  or  for  the  manner  of 
att.ichlng  the  same  to  the  journals,  ever  be- 
loccsd  to  Bald  company,  that  the  said  contri- 
vance was  not' new,  but,  on  the  contrary, 
that  the  same^had  been  In  use  for  months 
and  T7as  not,  and  coQid  not  be,  the  subject 
of  a  United  States  patent;  that  Spreckels, 
promptl.v  upon  sAdi  discovery,  gave  notice 
to  Gorrill  that  he  rescinded  aald  contract  of 
porchase,  and  tendered  and  offered  to  restore 
the  said  stock  to  GorrlU  upon  the  condition 
that  GorrlU  would  restore  to  Spreckels  the 
money  paid  therefor:  that  Gorrill  refused  to 
accept  the  stock  or  restore  the  money,  and 
that  Spreckels  was  still  ready  and  willing  to 
restore  sold  stock  and  offered  to  do  so  upon 
the  payment  of  the  money.  The  prayer  of 
the  complaint  was  for  judgment  against  Gor- 
rlU for  $22„')00.  nnd  for  such  other,  further, 
different,  or  additional  relief  as  should  be 
found  proper. 

The  respondent  contends  that  the  com- 
plaint is  deficient  in  Its  statement  of  facts. 
It  Is  claimed  that  It  falls  to  allege  that  Gor- 
rill knew  the  statements  be  had  made  were 
false,  or  that  he  did  not  l)elleTe  them  to  be 
'  true  and  Intended  to  deceive  Spreckels,  or 
that  the  statements  were  not  true.  There  Is 
Cal.Rep.  92-94  P.— 19 


no  direct  averment  that  the  alleged  repre- 
sentations by  which  Spreckels  was  induced  to 
buy  this  stock  were  not  true.  The  allesa- 
tlon  Is  that  in  December,  1809,  Spreckels  dis- 
covered that  no  such  patent  belonged  to  the 
company,  and  that  the  device  described  was 
not  new  or  patentable.  This  allegation,  how- 
ever, necessarily  Implies  that  the  statements 
of  Gorrill  were  untrue.  Spreckels  could  not 
"discover"  that  the  company  did  not  own  the 
patent  or  that  the  device  had  been  in  pre- 
vious use  and  was  not  patentable.  If,  in  fact, 
it  did  own  the  patent,  or  if  the  device  was 
new  and  patentable.  He  could  not  discover 
facts  that  did  not  exist.  Furthermore,  It  is 
alle$;cd  that  the  statements  were  made  "false- 
ly and  fraudulently,"  and  this  also  implies 
that  they  were  not  true.  If  the  objection  had 
been  raised  by  a  special  demurrer  for  un- 
certainty, perhaiw  It  might  have  been  held 
fatal,  but  no  demurrer  was  filed  to  the  com- 
plaint. The  defendant  answered,  denying 
practically  all  the  substantial  allegations  of 
the  complaint,  the  case  was  tried  apparently 
upon  the  theory  that  the  complaint  was  suf- 
ficiently direct  and  positive  in  this  respect, 
and  findings  were  made  by  the  court  stating 
directly  that  said  statements  were  made  by 
Gorrill  to  Spreckels,  and  that  they  were  not 
true  and  were  made  In  a  manner  not  war- 
ranted by  the  information  possessed  by  Gor- 
rill. The  lack  of  a  direct  allegation  that  the 
statements  were  untrue,  conceding  It  to  be 
a  defect.  Is  one  of  that  character  which.  In 
the  absence  of  a  special  demurrer,  is  cured 
by  the  verdict  of  the  jury  or  the  finding  of 
the  court,  and  which  cannot  be  taken  ad- 
vantage of  when  urged  for  the  first  time  on 
appeal.  Sukeforth  v.  Lord,  87  Cal.  402,  25 
Pac.  497;  Doble  v.  Keystone  Co.,  145  Cal. 
494,  78  Pac.  1050;  Santa  Barbara  v.  Kldred, 
108  Cal.  207,  41  Pac.  410;  Treanor  v.  Hough- 
ton, 103  CaL  54,  36  Pac.  1G61.  The  same 
rule  applies  to  the  defective  allegation  of 
fraudulent  Intent  on  the  part  of  GorrlU. 
While  the  allegation  that  be  made  the  state- 
ments "falsely  and  fraudulently"  to  Induce 
Spreckels  to  buy  might  not,  in  the  face  of  a 
proper  q>ecial  demurrer,  supply  the  place  of 
a  direct  allegation  that  Gorrill  knew  them 
to  be  untrue  or  made  them  in  a  manner  not 
warranted  by  his  own  information,  although 
he  believed  them  to  be  true,  nevertheless,  it 
implies  all  this,  and,  where  no  special  de- 
murrer Is  interposed,  it  wiil  be  held  sufficient 
after  the  verdict  or  decision  upon  the  mer- 
its. The  lack  of  a  more  definite  averment  of 
an  Intent  to  deceive  is  Immaterial.  If  <Mie 
makes  material  false  statements  to  another, 
to  Induce  that  other  to  buy  an  article  and 
which  does  induce  him  to  buy  to  his  Injury, 
the  defrauding  party  either  knowing  them 
to  be  untrue,  or  believing  them  to  be  true, 
but  having  no  sufficient  ground  for  such  be- 
lief, he  will  not  be  protected  from  liability 
for  bis  fraudulent  conduct  by  the  fact  that 
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be  did  not  intend  to  deceive  tbe  other  party. 
Having  actaally  deceived  sucli  otlier  party 
and  having  profited  by  such  deceit,  be  can- 
not be  allowed  to  retain  the  advantage,  or  de- 
feat liability,  on  tbe  ground  tbat  be  acted 
in  good  faltb  without  actual  intent  to  de- 
ceive. Nor  is  such  Intent,  in  such  a  case,  a 
necessary  element  of  the  fraud  which  forms 
the  basis  of  the  cause  of  action.  The  intent 
which  is  essential  is  the  "intent  to  Induce  an- 
other party  to  enter  Into  the  contract."  Civ. 
Code,  S  1572.  This  intent  is  speciflcally  al- 
leged in  tbe  complaint 

It  is  also  claimed  tbat  tbe  complaint  Is  In- 
sufficient because  of  tbe  absence  of  any  show- 
ing therein  that  any  pecuniary  damage  was 
caused  by  tbe  fraud  alleged.  It  is  true  tbat 
there  Is  no  express  allegation  tbat  plaintifT 
suffered  pecuniary  damage  therefrom,  but  in 
cases  of  this  character  this  is  not  necessary. 
Tbat  fraud  which  has  produced,  and  wili 
produce,  no  injury  will  not  justi^  a  rescis- 
sion, nor  support  an  action  either  for  rescis- 
sion or  damages,  is  an  established  principle 
of  law  and  equity.  But  there  is  no  rule  that 
tbe  injury  must  be  of  such  a  nature  tbat  it 
can  be  accurately  measured  In  money.  And 
we  know  of  no  rule  of  pleading  which,  in  an 
action  based  upon  a  rescission  between  tbe 
parties  or  seeking  to  enforce  such  rescission, 
requires  a  statement  tbat  tbe  fraud  com- 
plained of  Iiad  caused  or  would  cause  a 
specific  amount  of  damages.  It  may  be  con- 
ceded that  it  must  be  shown  that  the  plain- 
tifT, by  reason  of  tbe  fraud,  suffered  an  in- 
Jury  of  a  pecuniary  nature — tbat  Is,  an  In- 
Jury  to  bis  property  rights,  as  distinguished 
from  a  mere  injury  to  his  feelings — but  It 
will  be  sufl^cient  if  tbe  facts  alleged  show 
that  material  injury  will  necessarily  ensue 
from  tbe  fraud,  altbougb  tbe  amount  of  the 
pecuniary  loss  is  not  stated.  Such  injury  is 
shown  by  the  facts  alleged  in  tbe  present 
case.  Upon  tbe  contract  as  made  plaintiff 
was  entitled  to  ttiat  for  wblch  he  bargained 
and  which,  by  means  of  the  representations 
made  to  him,  he  was  led  to  believe  he  pur- 
chased by  his  bargain.  This  was  300  shares 
of  Btodc  of  a  corporation  which  owned,  as 
part  of  its  capital  stoclc,  a  patent  for  the 
device  described,  a  patent  which  would  se- 
cure to  It  tbe  exclusive  right  to  malce  and 
sell  tbat  device.  If,  by  reason  of  the  falsity 
of  tbe  statements,  or.  In  other  words,  by  rea- 
son of  tbe  fact  tbat  tbe  company  did  not 
own  and  could  not  obtain  this  patent,  tbe 
plaintiff  received  shares  of  stock  which  did 
not  represent  any  interest  in  such  patent, 
and  which,  therefore,  would  be  worth  that 
much  less  than  otherwise,  be  was  Injured 
and  damaged  to  the  extent  of  tbe  difference 
between  the  value  of  his  stock  with  the  prop- 
erty of  tbe  corporation  as  It  actually  existed 
and  tbe  value  of  bis  stodc  as  it  would  bave 
been  had  tbe  corporation  actually  owned  the 
patent  Tbe  value  of  such  a  patent  is  not 
stated,  nor  la  tbe  actual  value  of  tb«  stock 


averred.  It  Is  not  contended,  however,  tbat 
the  supposed  patent  would  not  bave  added 
materially  to  the  value  of  tbe  stock,  and 
it  Is  distinctly  alleged  and  found  tbat  Spreok- 
els  would  not  Iiave  bought  or  paid  for  tbe 
stock  If  be  bad  not  believed  tliat  tbe  com- 
pany owned  tbe  patents.  This  sufficiently 
discloses  the  fact  tliat  tbe  possession  of  tbese 
patents  was  to  him  a  material  element  in 
tbe  bargain.  It  further  appears  ttiat  tbe 
device  had  been  In  common  use  for  many 
years,  and  from  this  it  necessarily  follows 
that  tbe  exclnsive  right  to  make  and  sell  it 
would  bave  been  valuable,  and  tbat  the  pos- 
session of  such  right  by  tbe  corporation 
would  have  made  the  stodc  of  greater  value 
than  It  was  without  tbat  rlgbt  Hence  It 
follows  tbat  It  Is  not  true  that  the  pleading 
does  not  show  pecuniary  Injury.  Mr.  Pom- 
eroy  says:  "If  any  pecuniary  loss  is  shown 
to  have  resnlted,  the  court  will  not  inquire 
Into  the  extent  of  tbe  Injury.  It  Is  sufficient 
If  tbe  party  misled  has  been  very  slightly 
prejudiced,  If  tbe  amount  Is  at  ail  appreci- 
able." 2  Pom.  Eq.  Jnr.  |  898;  Wainscott  t. 
Occidental  Ass'n,  98  Cal.  2S5,  33  Pac.  88.  If 
the  defendant  desired  a  more  explicit  state- 
ment showing  tbe  amount  of  the  pecuniary 
loss,  be  should  have  presented  tbe  objection 
by  means  of  a  demurrer  for  uncertainty  In 
that  particular.  Tbe  fraud  is  the  essential 
thing.  The  precise  amount  of  damage  being 
of  secondary  Importance.  Wainscott  v.  Oc- 
cidental Ass'n,  98  Cal.  257,  33  Pac.  88.  In 
this  connection  we  may  notice  a  further  prop- 
osition, which  also  arises  upon  the  flndlnga. 
The  court  finds,  as  a  fact,  that  plaintiff  suf- 
fered no  damage  by  reason  of  the  represen- 
tations of  the  defendant  except  as  damage 
Is  to  be  inferred  from  the  facts  found.  The 
plaintiff  paid  $22,500  for  the  stock,  and  It  Is 
neither  alleged  nor  found  that  tbe  stotdc  was 
actually  worth  less  than  tbat  snm.  It  Is 
urged  in  argument  that  as  there  is  no  pse- 
snmptlon  that  It  was  worth  less,  it  most  be 
presumed  that  it  was  and  Is  worth  at  least 
that  amount;  that  plaintiff  is  tbettfoee  ss 
well  off  with  stock  of  the  cash  value  of  $22,- 
600  as  he  was  with  the  money  in  bis  pos- 
session with  which  be  bought  tbe  stock  at 
that  price  and  hence  that  he  has  suffered  no 
detriment  If  this  proposition  were  correct 
it  would  at  once  put  an  end  to  actions  fonnd- 
ed  on  injury  from  a  purchase  induced  hr 
fraudulent  representations  as  to  tbe  chara^ 
ter  or  quality  of  the  property  purchased,  ex- 
cept In  cases  where  the  purchaser  could  show 
that  he  had  made  a  bad  bargain  independent 
of  tbe  false  representations.  One  who  buys 
property  Is  lawfully  entitled  to  all  tbe  bene- 
fit of  the  purcluise;  that  is,  to  the  full  val- 
ue of  tbe  property  be  buys,  regardless  of  the 
price  he  paid.  And  it  is  a  fundamental  prin- 
ciple of  the  law  of  fraud  that  where  one  has, 
by  false  and  franduient  representations  as  t» 
the  qnallty  of  property,  led  another  to  be- 
lieve It  to  be  possessed  of  valuable  qualities. 
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and  thereby  wrongfully  Induced  the  other  to 
buy  the  property,  presumably  In  order  to  ob- 
tain the  benefit  of  property  possessing  those 
qualities,  the  seller  wUl  not  be  allowed  to 
show  as  a  defense  to  an  action  for  such  fraud 
that  the  property,  in  its  actual  condition, 
was  worth  the  price  paid,  or  more.  The  real 
-question  in  all  such  cases  is  whether  or  not 
the  property,  if  it  had  been  as  represented, 
would  have  been  of  substantially  greater 
value  than  its  actual  value  in  Its  real  con- 
<Utlon.  The  price  actually  paid  is  immaterial 
48  an  element  In  the  cause  of  acticm,  though 
It  may  be  admissible  evidence  on  the  ques- 
tion of  value.  Cruess  V.  Fesaler,  39  Gal.  836; 
Murray  v.  Jennings,  42  Conn.  9,  19  Am.  Rep. 
527 :  Estes  v.  Odom,  91  6a.  600,  18  S.  B.  356; 
AnUe  V.  Sexton,  137  IlL  410,  27  N.  R  691; 
Medbury  v.  Watson,  47  Mass.  246,  39  Am. 
Dec.  726 ;  Williams  v.  Kerr,  152  Pa.  660,  26 
Atl.  618;  Nysewander  v.  Lowman,  124  Ind. 
584,  24  N.  E.  355;  MacLaren  v.  Cochran,  44 
Minn.  2G1,  46  N.  W.  409;  Harlow  v.  La 
Brum,  161  N.  Y.  278,  45  N.  B.  859;  Martin 
V.  Hill,  41  Minn.  343,  43  N.  W.  339 ;  Smith 
T.  Countryman,  30  N.  X.  070;  4  Sntb.  on 
Dam.  S  117  and  cases  cited;  23  Am.  Dig. 
colnmna  1810,  1811,  dtlng  many  cases.  For 
example,  in  Murray  y.  Jennings,  supra,  the 
plaintiff  exchanged  a  pair  of  oxen  for  a  horse 
upon  the  representation  of  the  defendant 
that  the  horse  was  sound.  The  horse  proved 
unsound,  and  the  plaintiff  sued  for  dam- 
ages for  the  deceit  The  horse,  in  its  rat- 
sound  state,  was  worth  $125.  If  it  had  been 
sonnd  It  would  have  been  worth  $225.  The 
oxen  were  worth  only  $100.  Plaintiff  recov- 
ered $100  as  the  difference  between  the  value 
of  the  unsound  horse  and  Its  value  if  it  had 
been  sound.  This  was  said  to  be  correct  and 
the  value  of  the  oxen  held  Immaterial;  the 
court  saying:  "The  law  gives  her  [plalntlfF] 
the  benefit  of  the  contract,  and  places  her 
with  respect  to  it,  and  to  all  her  rights  un- 
der It,  In  the  same  position  as  if  no  fraud 
had  been  practiced  upon  her,  and  as  if  the 
horse  was  as  sound  and  valuable  as  she  bad 
a  right;  from  the  defendant's  representations 
to  her,  to  believe  it  was."  There  are  some 
courts  of  high  authority  which  adopt  a  dif- 
ferent rule  in  regard  to  suits  for  damages 
for  deceit,  and  take  the  difference  between 
the  price  paid  and  the  real  value  of  the  thing 
bought  as  the  measure  of  damages.  4  Suth. 
on  Dam.  i  1172.  But  we  know  of  no  case 
where  such  a  rule  has  been  applied  in  equity 
In  suits  to  rescind  contracts  where  the  suitor 
has  been  induced  by  fraud  to  buy  property 
which  he  would  not  have  purchased  bnt  for 
the  fraud.  Some  of  the  cases  above  cited, 
Indeed,  go  further,  and  hold  that  the  question 
of  the  comparative  value  of  the  property  as 
It  was,  and  as  it  was  represented  to  be,  is 
not  Important  In  cases  of  rescission,  nor  at 
all,  except  in  an  action  at  law  for  damages 
for  the  deceit,  and  that  in  equitable  actions 
a  party  will  be  relieved  from  a  contract  in- 


duced by  such  frand  if  It  appears  that  ho 
was  led  Into  it  by  a  false  statement  as  to  a 
fact  affecting  the  property  which  he  himself 
deemed  material,  although  others  may  think 
the  fact  would  not  add  to  the  value  of  the 
property  or  to  the  benefit  to  be  derived  there- 
from. We  need  not  go  so  far  in  this  case. 
It  is  enough  that  the  rule  above  stated  Is 
the  one  particularly  applicable  to  the  present 
case,  and  that  the  pleadings,  evidence,  and 
findings  upon  this  point  make  a  case  in  favor 
of  the  plaintiff.  At  the  conclu8i<»i  of  its 
findings  the  court  below  stated  that,  by  rea- 
son of  the  facts  previously  found,  the  plain- 
tiff did  not  restore,  or  offer  to  restore,  to  the 
defendant  everything  of  valne  which  he  had 
received  from  defendant  under  the  contract, 
and  that  he  could  not  do  so,  and  that  for  said 
reason  only  the  court  finds  that  the  plaintiff 
did  not  rescind  the  contract.  This  statement 
seems  to  have  been  the  basis  of  the  Judgment 
in  favor  of  the  defendant  We  think  this 
statement  is  incorrect,  and  that  the  judg- 
ment Is  not  supported  by  the  facts  found. 
The  findings  are  much  more  elaborate  than 
the  pleadings,  and,  in  order  to  make  the  com- 
plaint clear,  it  will  be  necessary  to  state  the 
additional  facta  referred  to. 

At  the  time  of  the  sale  of  the  stock  to 
plaintiff  It  was  understood  and  agreed  by  and 
between  the  plaintiff,  the  defendant,  and  cer- 
tain other  persons  who  also  bought  shares  of 
the  stock  that  a  new  corporation  should  be 
formed  by  them,  that  the  assets  of  the  Pacific 
Car  Equipment  Company  should  thereupon 
be  transferred  to  such  new  corporation,  and 
that  the  shareholders  of  the  Pacific  Car 
Equipment  Company  should  receive  shares  of 
the  new  corporation  in  lieu  of  their  shares  in 
the  old  company.  This  agreement  was  con- 
summated In  part.  A  new  corporation  was 
formed,  called  the  National  Car  Equipment 
Company.  The  original  company  had  2,500 
shares  of  stock  of  the  par  value  of  $100  each. 
The  new  corporation  had  100,000  shares  <yt 
the  par  value  of  $100  each.  All  of  the  assets 
of  the  old  company  were'  transferred  to  the 
new  corporation,  and  It  was  agreed  that  each 
stockholder  of  the  old  company  should  re- 
ceive shares  In  the  new  corporation  in  the 
proportion  of  20  shares  of  the  new  stock  in 
exchange  for  one  share  of  the  old  stock. 
There  the  enterprise  appears  to  have  halted. 
No  stock  of  the  new  corporation  has  ever 
been  issued,  nor  have  any  of  the  certificates 
of  stock  In  the  old  company  ever  been  sur- 
rendered to  be  exchanged  for  the  new  stock. 
Among  the  assets  of  the  old  company  trans- 
ferred to  the  new  corporation  was  the  sum  of 
$8,125.57  In  money.  At  the  time  Spreckels 
offered  to  rescind  the  contract  the  new  cor- 
poration had  expended  of  this  money  for  ad- 
vice of  attorneys  regarding  the  property 
transferred  from  the  old  company  the  sum 
of  $666.26  and  had  incurred  debts  to  the 
amount  of  $2,608.77,  which  remained  unpaid. 
It  is  claimed  that,  by  reason  of  these  trans- 
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actions,  the  conditions  had  so  materially 
changed  that  It  was  Impossible  for  Spreckels 
to  restore  to  GorrlU  everything  of  value 
which  be  had  received  under  tbe  contract; 
In  other  words,  that  the  delivery  to  Gorrlll 
of  the  stock  he  sold  to  Sprecliels  would  not 
have  restored  Gorrlll  to  the  position  he  was 
in  Immediately  before  the  sale,  which  Is  tbe 
form  in  which  defendant's  counsel  prefers 
to  state  the  proposition.  This  latter,  how- 
ever.  Is  not  an  accurate  statement  of  the  rule. 
Under  the  Code  It  Is  only  necessary  that  the 
rescinding  party  shall  "restore  to  the  other 
party  everything  of  value  which  be  has  re- 
ceived from  him  under  the  contract"  ClT. 
Code,  §  1C91.  If  such  restoration  Is  possible, 
rescission  can  be  accomplished  and  will  be 
enforced  even  If  the  party  is  not  placed  in 
precisely  the  position  which  he  previously  oe- 
cnpied.  In  considering  the  question  whether 
or  not  such  restoration  has  been  made  or  of- 
fered, regard  must  be  bad  to  the  entire  con- 
tract under  which  the  property  bought  was 
received,  and  to  the  purposes  and  objects  of 
tbe  parties  In  making  that  contract,  so  far  as 
they  are  disclosed  by  the  agreement.  The 
agreement  in  question  was  more  than  a  mere 
contract  for  the  purchase  and  sale  of  the 
stock.  That  was  a  material  part  of  the 
agreement,  but  It  was  supplemented  by  and 
connected  with  an  additional  understanding 
that  a  new  corporation  was  to  be  formed, 
that  the  assets  of  the  old  company  were  to  be 
transferred  to  tbe  new  one,  and  that  each 
shareholder  was  to  receive  a  proportionate 
share  of  tbe  new  stock  In  exchange  for  the 
old  stock  held  by  him.  It  is  also  apparent 
from  the  circumstances  disclosed  by  the 
agreement  and  the  facts  found  that  there 
was  an  understanding  that  the  parties  con- 
cerned should  co-operate  In  carrying  on  the 
operations  of  tbe  new  corporation.  The 
stock  received  by  Spreckels  under  the  con- 
tract was  held  by  falm  subject  to  all  the 
terms  of  the  agreement,  not  perhaps  as  con- 
ditions subsequent  but  as  conditions  of  the 
conti'act  by  which  he  obtained  the  stock  and 
which  were  binding  upon  him  as  part  of  bis 
agreement  The  fact  that  prior  to  tbe  offer 
of  rescission,  part  of  the  original  agreement 
had  been  performed  as  contemplated,  did  not 
so  change  tbe  conditions  as  to  give  the  de- 
fendant tbe  right  to  object  that  he  could  not 
be  placed  In  statu  quo  because  thereof.  It 
was  the  Identical  change  for  which  be  had 
contracted.  The  obligation  to  accede  to  and 
cany  out  these  objects  was,  in  conscience  at 
least  a  burden  on  the  ownership  of  tbe  stock, 
and,  when  Spreckels  offered  to  return  it  sub- 
ject to  the  same  burden  so  far  as  it  was  not 
discharged  by  performance,  be  did.  In  fulfill- 
ment of  every  demand  of  equity  and  good 
conscience,  offer  to  restore  to  Oorrill  every- 
thing that  he  had  received  of  value  under  the 
contract  By  accepting  the  stock,  Oorrill 
would  have  obtained  every  right  pertaining 
thereto  which  Spreckels  possessed  under  tbe 


agreement  upon  which  he  bought  It  The- 
contract  was  in  reality  of  an  executory  na- 
ture, and  before  it  was  completely  executed 
the  Injured  party  offered  to  return  all  that  he 
had  received  by  reason  of  it  to  the  other 
party;  and  this  occurred  while  the  exec- 
utory enterprise  still  remained  In  such  a 
condition  that  it  could  be  carried  out  as  orig- 
inally Intended,  except  that  Spreckels  would 
no  longer  co-operate  therein.  The  facts  that 
some  of  the  money  transferred  to  the  new 
corporation  had  been  expended  In  the  busi- 
ness which  It  was  to  carry  on,  and  that  it 
had  Incurred  some  indebtedness  in  the  trans- 
action of  the  business,  would  give  Oorrill  no 
right  to  object  to  the  restoration.  It  was 
intended  that  the  new  corporation  should  be 
a  going  concern,  and  this  Implied  that  it 
should  expend  money  and  incur  current  ex- 
pense In  the  transaction  of  Its  business. 
There  Is  no  finding  that  the  expenditure  of 
this  money,  or  the  existence  of  these  debts, 
had  reduced  the  value  of  Its  stock.  In  the 
absence  of  anything  to  the  contrary,  the  pre- 
sumption clearly  is  that  the  corporation  had 
received  full  value  for  the  money  expended 
and  the  debts  Incurred,  and  that  the  stock 
thereafter  was  worth  at  least  as  much  as 
before.  Nothing  is  shown  to  the  contrary. 
It  Is  usually  Impossible  after  tbe  lapse  of 
a  considerable  time  to  place  a  person  ex- 
actly In  the  position  he  was  in  at  the  time 
he  made  the  contract  This  Is  not  what  the 
rule  contemplates  in  an  enterprise  such  as 
that  here  In  question,  where  it  was  under- 
stood that  the  parties  should  continue  to  co- 
operate to  carry  out  its  purposes.  If  the 
defrauding  party  can  be  placed  substantially 
In  the  same  position  at  the  time  of  tbe  at- 
tempted rescission,  which  he  at  that  time 
would  have  occupied  If  tbe  sale  bad  not  tak- 
en place  and  he  had  retained  the  stock  him- 
self, the  demands  of  equity  are  fnlly  satisfied 
and  the  defrauded  party  Is  entitled  to  be  re- 
lieved. 

Furthermore,  the  complaint  asks  for  a 
judgment  for  the  money,  or  "for  such  other, 
farther,  different,  or  additional  relief  as 
may  be  meet  In  the  premises."  Where  an  of- 
fer of  rescission  has  been  made  and  refused 
and  the  party  is  compelled  to  go  Into  court 
to  enforce  his  right  to  rescind,  the  principles 
of  equity  apply.  The  rule  laid  down  In  sec- 
tion 3408  of  the  Civil  Code  may  be  resorted 
to,  and.  If  the  court  finds  that  tbe  other 
party  cannot  be  placed  wholly  In  statu  quo. 
It  "may  require  the  party  to  whom  such  re- 
lief is  granted  to  make  any  comi>ensatlon  to  - 
the  other  which  justice  may  require."  In  ef- 
fect, this  Is  a  suit  to  enforce  a  rescission 
which  has  been  offered  and  refused,  and  It 
Is  of  equitable  origin  and  nature.  Under  onr 
form  of  procedure  whereby  the  distinction 
between  forms  of  actions  la  abolished,  the 
court  could  In  this  action  administer  equi- 
table relief,  regardless  of  the  question 
whether,  nnder  former  systems  of  Jurispru- 
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(lenr^,  the  action  wonid  be  deemed  an  aetl<n> 
in  assumpsit  for  tlie  money  paid,  or  an  action 
In  equity  to  compel  rescission  and  a  return 
■of  tlie  consideration.  Therefore,  even  if  it 
should  appear  that  the  value  of  the  new 
fitock  had  materially  depreciated  and  that  the 
circumstances  were  such  that  the  defendant 
should  not  in  equity  be  made  to  suffer  the 
loss,  the  court  could  do  complete  Justice  by 
abating  a  part  of  the  consideration  and  giv- 
ing judgment  for  such  part  thereof  only  as 
It  should  deem  Just.  Green  v.  Duvergey,  146 
Cal.  379,  80  Paa  234,  and  cases  there  cited; 
Cal.  Farm  &  Trust  Co.  v.  Schlappa-Pietra 
(Cal.)  91  Paa  593.  The  findings  state  that 
one  George  H.  Strong,  an  attorney  in  San 
Francisco,  was  acting  in  behalf  of  the  Pacific 
Car  Bqulpment  Company  in  the  matter  of  ob- 
taining the  patents  mentioned;  that,  before 
he  bought  the  stock,  Spreckels  was  informed 
by  Gorrill  that  Strong  was  acting  as  such 
attorney  for  that  purpose;  and  that  Spreck- 
els made  no  inquiry  of  Strong  as  to  the  truth 
of  the  representations  of  Gorrill.  This  neg- 
lect, if  it  can  be  so  called,  would  not  pre- 
clude Spreckels  from  complaining  of  the 
fraud  practiced  upon  him  by  Gorrill.  It  does 
not  appear  that  Spreckels  at  the  time  had  any 
-cause  or  reason  to  doubt  the  veracity  of  Gor- 
rill, or  the  truth  of  his  statements,  nor  that 
he  -was  referred  to  Strong  for  fnrther  infor- 
mation or  confirmation  of  the  statements. 
One  who  makes  statements  false  in  fact, 
and  Induces  another  to  buy  property,  cannot 
defeat  liability  for  the  false  statements  by 
showing  that,  if  the  other  party  had  sus- 
pected him  of  falsehood  or  doubted  the  ac- 
■curacy  of  the  statements,  such  party,  by 
ordinary  diligence  and  by  inquiry  of  persons 
whom  he  knew  to  be  cognizant  of  the  truth, 
could  have  learned  of  the  accuracy  or  falsity 
of  the  statements.  "Every  contracting  party 
has  a  right  to  rely  on  the  express  statement 
of  an  existing  fact,  the  truth  of  which  is 
known  to  the  opposite  party  and  unknown  to 
him,  as  the  basis  of  a  mutual  agreement; 
and  he  is  under  no  obligation  to  investigate 
and  verify  the  statements  to  the  truth  of 
which  the  other  party  to  the  contract,  with 
full  means  of  knowledge,  has  deliberately 
pledged  his  faith."  Mead  v.  Bunn,  32  N.  Y. 
275.  quoted  and  approved  In  Dow  v.  Swain, 
125  Cal.  683;  58  Pac.  271 ;  Smith  v.  Country- 
man, supra.    And  see,  also,  cases  cited  t>elow. 

There  is  no  merit  in  the  claim  that  the 
statements  as  to  the  ownership  of  the  patent 
and  the  novelty  of  the  device  described 
were  matters  of  opinion  merely,  upon  which 
Sjjreekeis  had  no  right  to  rely.  It  is  well 
settled  that  they  constitute  matters  of  fact 
Rose  V.  Hurley,  39  Ind.  83 ;  David  v.  Park, 
103  Mass.  502 ;  JIcKee  v.  Eaton,  26  Kan.  226; 
Tabor  v.  Peters,  74  Ala.  97,  49  Am.  Rep.  804 ; 
Ilicks  V.  Stevens,  121  111.  187,  11  N.  E.  241. 

The  Judgment  and  order  are  reversed. 

Wo  concur:  ANGErxOTTI,  X;  MoFAPk- 
LAXD,  J.;    LORIGAN,  J.;    HENSHAW,  J. 


ALLEN  V.  GORRILLu    (S.  F.  4,406.) 

(Supreme  Court  of  California.     Dec.  6,  1907. 
Rehearing  Denied  Jan.  2,  190J.) 

Department  2.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  M.  O. 
Sloss,  Judge. 

Action  by  Francis  W.  Allen,  executrix, 
etc.,  against  R.  W,  GorrllL  Judgment  ft>r 
defendant,  and  plaintiff  appeals.    Reversed. 

Page,  UcCntchen  &  Knight,  for  appellant. 
Van  Ness  &  Redman  and  T.  C.  Van  Ness, 
for  respondent. 

PER  CTTRIAM.  The  points  In  this  case 
are  the  same  as  those  disposed  of  in  the 
case  of  Spreckles  v.  QorriU  (S.  F.  No.  4,226, 
decided  November  30,  1907)  92  Pac.  1011,  and 
upon  the  authority  of  that  case,  and  for  the 
reasons  given  In  the  opinion  therein,  the 
Judgment  and  order  appealed  from  in  the 
case  at  bar  are  reversed. 


1(2  Cal.  iSS 

HOPPER  et  al.  V.  KEYS  et  al.    (S.  F.  4,780.) 

(Supreme  Court  of  California.    Dec.  6,  1907.) 

Chatxei,  Mobtoaoes— Rehova.1.  or  Pbopebtt 
TO  Anotheb   County  — Rbcob who  Mobt- 

GAGE. 

Under  Civ.  C!ode,  {  2965,  providing  that, 
when  personal  property  mortgaged  is  thereafter 
by  the  mortgagor  removed  from  the  county  in 
which  it  is  situated,  it  is,  except  as  lietween 
parties  to  the  mortgage,  exempted  from  the 
operation  thereof,  unless  either  (l)  the  mort- 
gagee, within  30  days  after  such  removal,  caus- 
es the  mortgage  to  be  recorded  in  the  oonn^ 
to  which  the  property  baa  been  removed,  or  (2) 
the  mortgagee,  within  30  days  after  such  remov- 
al, takes  possession  of  the  property  as  a  pledge, 
the  mortgaged  property  having  been  removed  by 
the  mortgagor  from  the  county  where  the  mort- 
gage was  given  and  recorded  to  another  county, 
though  surreptitiously,  and  the  mortgagee  not 
having  within  30  days  thereafter  taken  iiossegsion 
of  the  property  or  recorded  the  mortgage  in  such 
other  county,  the  mortgage  is  ineffectual  against 
other  creditors  of  the  mortgagor,  though  they 
knew  of  the  mortgage,  and  their  claims  ante- 
dated the  mortgage,  and  the  mortgage  was  re- 
corded in  the  county  to  which  the  property  was 
removed  more  than  30  days  after  the  removal, 
but  before  any  process  lien  was  executed  on  the 
property,  and  this  notwithstanding  section  3431, 
providing  that,  in  the  absence  of  fraud,  every 
contract  of  a  debtor  is  valid  against  all  his 
creditors,  existing  or  subsequent,  who  have  not 
acquired  a  lien  on  the  property  affected  by  such 
contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9.  Chattel  Mortgages,  §  1C6.] 

In  Bank.  Appeal  from  Superior  Court, 
Sonoma  County;  A.  G.  Burnett^  Judge. 

Action  by  W.  L.  Hopper  and  another 
against  James  A.  Keys  and  another.  Judg- 
ment for  defendants.  Plaintiffs  appeal.  Af- 
firmed. 

J.  R.  Lcppo  and  J.  A.  Barham,  for  appel- 
lants.   T.  J.  Butts,  for  respondents. 

PER  CiruiAM.    This  case  was  originally 
boforo  the  District  Court  of  Appeal  for  the 
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Third  Appellate  District,  and  a  rehnarlng  or- 
dered by  tills  court  after  decision  rendered 
there. 

The  opinion  of  said  District  Court  Iper 
HART,  J.,  in  which  CHIPMAN,  P.  J.,  and 
BURNETT,  J.,  concurred]  stating  the  facts 
and  applying  the  law  Is  as  follows: 

'This  is  an  action  to  recover  the  value  of 
certain  personal  property  alleged  to  have 
been  wrongfully  converted  by  the  defendants. 
Judgment  went  for  the  defendants,  and  this 
appeal  la  from  the  Judgment  upon  the  Judg- 
ment roll  alone. 

"According  to  the  facts,  as  exhibited  by  the 
findings,  and  upon  which  to  a  large  extent  the 
parties  agreed  In  the  lower  court,  one  George 
W.  Emerlck,  who  was,  at  the  time  of  the 
original  transaction  out  of  which  this  con- 
troversy arises,  a  resident  of  Napa  county, 
made  on  the  2lBt  day  of  July,  1902,  his  prom- 
issory note,  bearing  date  of  June  16,  1902, 
in  the  sum  of  $600  in  favor  of  and  payable 
to  W.  L.  Hopper,  one  of  the  plaintiffs  herein, 
and  T.  A.  Light,  Intestate  of  plaintiff,  C.  A. 
Stevens,  and  on  the  same  day  executed  and 
delivered  to  them  a  chattel  mortgage  upon 
certain  personal  property  to  secure  the  pay- 
ment thereof.  The  property  upon  which  the 
mortgage  was  executed  consisted  of  one 
Champion  Giant  hay  press,  one  Lightning 
platform  scales,  and  one  Buck  rake,  and  was 
at  the  time  of  the  execution  of  the  note  and 
mortgage  situated  in  Napa  county.  The  mort- 
gage was  in  due  form,  and  was  recorded  in 
the  oflSce  of  the  recorder  of  Napa  county  on 
the  25th  day  of  July,  1902.  In  the  month  of 
August,  1902,  Emerlck  removed  the  mort- 
gaged property  to  Sonoma  county,  where  it 
remained  in  his  possession,  and  was  kept  by 
him  until  the  month  of  May,  1903 — covering 
approximately  a  period  of  nine  months.  The 
plaintiffs,  during  all  this  time  the  owners  and 
holders  of  the  note  and  mortgage,  did  not 
cause  the  mortgage  to  be  recorded  In  Sonoma 
county  at  any  time,  and  did  not  take  posses- 
sion of  the  mortgaged  property  after  Its  re- 
moval thereto.  The  plaintiff  Hopper  was  at 
this  time  a  resident  of  the  city  of  Santa 
Rosa,  In  Sonoma  county,  and  the  court  below 
found  that  said  Hopper,  within  two  or  three 
weeks  after  the  mortgaged  property  had  been 
removed  from  Napa  to  Sonoma  county,  knew 
and  had  knowledge  of  such  removal  of  the 
property  into  Sonoma  county.  In  fact,  Em- 
erlck used  the  hay  press  for  balling  purposes 
In  Sonoma  county.  In  the  vicinity  of  Santa 
Rosa,  for  several  weeks  In  the  month  of  Octo- 
ber, 1902,  and  on  one  occasion,  in  the  month 
of  April,  1903,  removed  the  press  to  a  black- 
smith shop  in  Santa  Rosa,  situated  directly 
opposite  the  livery  stable  of  the  plaintiff  Hop- 
per. Previous  to  this  occasion  the  property 
had  been  stored  In  a  barn  of  a  brother-in-law 
of  Hopper's,  about  two  miles  west  of  Santa 
Rosa.  In  the  month  of  May,  1903,  Emerlck 
removed  the  hay  press  and  scales  to  Solano 
county.  The  defendant  Southerland  had  In- 
stituted an  action  In  the  Justice  court  of  San- 


ta Rosa  township,  Sonoma  county,  against 
said  Emerlck  and  one  Miller  to  recover  upon 
an  Indebtedness  claimed  to  be  due  from  said 
defendants  In  said  action  to  Southerland, 
which  said  indebtedness.  It  Is  admitted,  was 
'incurred,  created,  and  existing  prior  to  the 
date  of  the  execution  in  Napa  county  of  the 
note  and  chattel  mortgage'  involved  In  the- 
case  at  bar.  The  court  below  found  that  at 
the  time  he  recorded  the  mortgage  In  Solancy 
county  'plaintiff  Hopper  had  knowledge  or 
and  knew  that  the  defendant  R.  O.  Souther- 
land  had  commenced  the  action  In  the  Justice 
court  of  Santa  Rosa  township,  Sonoma  coun- 
ty, and  had  made  an  Ineffectual  attempt  to 
attach  the  said  property.'  The  defendant 
James  A.  Keys  was  at  the  time  of  which  we 
are  now  speaking  sheriff  of  Solano  county. 
On  the  22d  day  of  July,  1903,  said  defendant 
Keys,  in  his  capacity  as  sheriff,  levied  upon, 
seized,  and  took  and  carried  away  a  portion 
of  said  mortgaged  property — the  hay  press 
and  platform  scales — then  In  the  possession 
of  said  Emerlck  In  Solano  county,  by  virtue 
of  a  writ  of  attachment  placed  in  his  bands 
by  said  R.  G.  Southerland  for  service,  issued 
In  the  action  then  pending  In  the  Justice  court 
of  Santa  Rosa  township,  Sonoma  county,  In 
which,  as  heretofore  explained,  Southerland, 
one  of  the  defendants  here,  was  plaintiff  and 
Emerlck  and  Ed.  Miller  were  defendants. 
The  attachment  thus  executed  by  defendant 
Keys  appears  to  have  been  Irregularly  Issued 
by  the  Justice  court,  because  of  some  fatal 
defect  In  the  undertaking,  and,  upon  the  ap- 
plication of  defendant  Emerlck  In  that  ac- 
tion, the  writ  was  discharged  and  the  prop- 
erty released  by  the  sheriff.  It  should  be 
stated  that  on  the  21st  day  of  July,  1903, 
and,  as  admitted  by  the  plaintiffs  herein, 
more  than  30  days  after  the  removal  of  said 
property  to  Solano  county,  plaintiffs  caused 
their  mortgage  to  be  recorded  In  the  office  of 
the  recorder  of  Solano  county.  When  the 
sheriff  seized  the  property  under  the  author- 
ity of  the  aforesaid  writ  of  attachment,  the 
plaintiffs  herein  served  upon  that  officer  writ- 
ten notice  of  the  existence  and  recordation  In 
Solano  and  Napa  counties  of  their  said  mort- 
gage, and  made  a  demand  upon  said  sheriff 
that  he  pay  to  said  Hopper  and  Light  the 
amount  of  the  mortgage  debt  due  them.  This 
fact  is  stated  here  for  the  purpose  of  show- 
ing that  at  that  time  the  defendants  were 
given  and  had  actual  notice  of  the  recorda- 
tion of  the  mortgage  in  both  Solano  and  Napa 
counties.  Defendant  Southerland  on  the  17th 
day  of  October,  1903,  as  plaintiff  In  the  afore- 
said Justice  court  action,  obtained  Judgment 
for  the  sum  of  $314.45,  and,  after  causing  an 
abstract  of  his  Judgment  thus  obtained  to  be 
filed  In  the  office  of  the  county  clerk  of  Sono- 
ma county,  and  the  same  docketed  in  the 
Judgment  docket  of  the  superior  court  of  that 
county,  he  caused  on  the  6th  day  of  Novem- 
ber, 1903,  to  be  issued  out  of  said  superior 
court  an  execution,  which  he  placed  In  the 
hands  of  defendant  Keys,  as  sheriff,  and 
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tberenpoD  directed  him,  as  nich  officer  of 
Solano  county,  to  seize  and  levy  upon  said 
mortgaged  property,  still  situated  in  that 
county,  and  to  sell  the  some  on  execution  to 
satisf^  his  Judgment  so  obtained  In  the  Justice 
court  of  Sonoma  county,  aa  aforesaid.  The 
hay  press  and  scales,  a  portion  of  the  prop- 
erty In  controversy,  were  thereupon  by  said 
defendant  Keys,  in  his  capacity  as  sheriff, 
levied  upon  and  taken  by  virtue  of  said  ex- 
«cution,  and  on  the  19th  day  of  November, 
1803,  sold  by  liim,  under  tbe  authority  thus 
rested  in  him,  to  the  defendant  Southerland, 
who,  in  payment  therefor,  canceled  and  satis- 
fled  bis  suid  Judgment  against  the  said  de- 
fendants Emerlck  and  Miller. 

"The  facts  thus  detailed,  and  concerning 
-which,  as  we  havo  stated,  there  is  no  dispute 
between  the  parties,  present  for  solution,  we 
think,  tbe  single  question  of  the  effect  of  a 
failure  to  record  a  chattel  mortgage  within 
the  time  prescribed  by  law  in  a  county  to 
which  the  mortgaged  property  has  t>eeu  re- 
moved from  that  in  which  the  property  was 
situated  and  the  mortgage  recorded  at  the 
time  of  the  execution  of  the  instrument  In 
other  words,  it  may  be  inquired:  Does  such 
failure  to  record  the  mortgage  in  the  county 
to  which  the  mor':gaged  property  has  been 
removed  have  th.>  effect  of  exempting  the 
mortgaged  property  for  all  time  from  the 
operation  of  the  mortgage.  In  so  far  as  It 
<K>ncems  creditors  of  the  mortgagor?  This 
question  may,  we  think,  be  determined  with 
little  difficulty  by  an  examination  of  the  sec- 
tions of  the  Code  relative  to  chattel  mortga- 
ges and  their  bearing  upon  the  particular 
point  presented  by  the  facts  In  this  case. 

"Section  295T  of  the  Civil  Code  reads:  'A 
mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor  and  subse- 
quent purchasers  and  Incumbrancers  of  the 
property  In  good  faith  and  for  value,  unless: 
(1)  It  is  accompanied  by  the  affidavit  of  all 
the  parties  thereto  that  it  Is  made  In  good 
faith  and  without  any  design  to  hinder,  delay 
or  defraud  creditors;  (^  It  Is  acknowledged 
or  proved,  certified  and  recorded,  in  like 
manner  as  grants  of  real  property.'  Section 
29Co,  Biipra,  provides:  'When  personal  prop- 
erty mortgaged  is  thereafter  by  the  mort- 
gagor removed  from  the  county  in  which  it 
is  situated.  It  is,  except  as  between  the  par- 
ties to  the  mortgage,  exempted  from  the  oper- 
ation thereof,  unless:  either:  The  mortgagee, 
within  thirty  days  after  such  removal,  caus- 
es the  mortgage  to  be  recorded  in  the  coun- 
ty to  which  the  property  has  been  removed; 
or  (2)  the  mortgagee,  within  thirty  days  aft- 
er such  removal,  takes  possession  of  the 
property,  as  prescribed  in  the  next  section.' 
The  'next'  section  points  out  that  tbe  prop- 
erty may  be  taken  by  the  mortgagee  and  dis- 
posed of  OS  a  pledge  for  the  payment  of  a 
debt,  though  the  debt  is  not  due.'  It  will, 
however,  be  observed  that  under  the  provi- 
sions of  flection  2dr>V,  supra,  one  of  the  req- 
uisites of  a  chattel  mortgage,  and  without 


which  it  wonld  be  void  as  against  creditors 
of  the  mortgagor  and  subsequent  purchasers 
and  incumbrancers  of  tbe  property  in  good 
faith  and  for  value,  is  that  it  shall  be  re- 
corded. At  common  law  and  under  our  own 
early  statutes  delivery  to  and  passcsaion  by 
the  mortgagee  of  the  mortgaged  chattel  were 
required.  'There  is  thus  no  room  left  io^ 
doubt  but  that  the  law  of  lSr>0  rendered 
void,  at  the  instance  of  creditors,  a  chattel 
mortgage,  unless  it  was  accompiiiiied  by  an 
immediate  delivery  and  by  an  actual  and  con- 
tinued change  of  possession  of  tlie  proporty 
affected.'  Ruggles  v.  Cannedy,  127  Cal.  '2X>, 
03  Pac.  Oil,  50  Pac.  827,  46  I*  K.  A.  371. 
After  referring  to  several  of  our  Code  pro- 
visions, clianging  the  law  of  chattel  mort- 
gages as  it  existed  in  the  early  history  of 
our  Jurisprudence,  and  quoting  section  2957 
of  the  Civil  Code,  tbe  Supreme  Court  in  the 
case  cited  says:  'Thus,  in  the  cose  of  tlie 
articles  of  personal  property  enumerated  In 
section  2955  of  the  Code,  recordation  became 
a  substitute  for  delivery  and  change  of  pos- 
session. The  recording  of  the  mortgage  is 
therefore  made  by  the  Code  the  equivalent 
of  an  Immediate  delivery  and  continued 
change  of  possession' — citing  Berson  v.  Nu- 
nan,  C3  Cal.  550,  and  Martin  v.  Thompson, 
63  Cal.  3. 

"But  It  Is  urged  by  appellants  that  the 
time  within  which  the  mortgage  must  be  re- 
corded after  its  execution  Is  not  material; 
that  creditors  of  the  mortgagor  whose  claims 
accrued  prior  to  tbe  execution  of  the  mort- 
gage and  who  have  actual  knowledge  or  no- 
tice of  its  existence  and  proper  certifica- 
tion cannot  question  the  validity  of  the  mort- 
gage upon  the  ground  of  its  nonrecordatioo. 
And  to  support  this  view  we  are  referred  to 
the  opinion  of  some  of  tbe  Justices  in  tbe 
case  of  Ruggles  v.  Cannedy,  supra,  and  the 
case  of  SummervlUe  v.  Kelliher,  144  Cal. 
157,  77  Pac.  889.  These  cases  have  no  ap- 
plication to  the  question  here.  They  deal 
entirely  with  section  2957  of  the  Civil  Code, 
which  contains  no  express  provision  fixing 
a  time  within  which  tbe  mortgage  shall  be 
recorded  in  tbe  first  instance;  that  is  to  say, 
in  the  county  in  which  the  mortgaged  prop- 
erty was  situated  at  the  time  of  the  execution 
of  tbe  mortgage.  And  It  may  here  be  stated 
that  in  an  elaborate  and  signally  able  opin- 
ion by  Justice  Henshaw  in  Ruggles  V.  Can- 
nedy, snpra,  it  is  held  that  the  recordation 
of  the  mortgage,  having  been  designed  by 
the  statute  as  a  substitute  for  and  equiva- 
lent of  immediate  delivery  and  continued 
change  of  iwsaession  under  the  former  sys- 
tem in  vogue  in  this  state,  should  be  had  im- 
mediately, or  as  near  thereafter  as  prac- 
ticable, upon  tbe  execution  of  the  mortgage, 
in  order  to  give  notice  to  and  bind  third 
parties.  It  must  be  conceded  that  the  au- 
thority for  the  creation  of  chattel  mortgages 
In  this  state  derives  its  force  from  the  statu- 
tory provisions  relating  to  the  subject,  and 
that  all  rights  accruing  by  virtue  of  such 
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mortgages  can  be  protected  and  preserved 
only  by  fully  meeting  the  requirements  of  the 
statute  and  strictly  observing  Its  provisions. 
That  the  recordation  of  the  mortgage,  under 
our  present  system,  Is  one  of  the  necessary 
and  indispensable  requisites  to  protect  the 
rights  of  the  mortgagee  against  creditors  of 
the  mortgagor  and  subsequent  purchasers 
and  Incumbrancers  of  the  property  in  good 
faith  and  for  value,  Is  a  self-evident  propo- 
sition. 'It  must  be  remembered.  In  general, 
that  the  policy  of  the  law  Is  againsrt  secret 
liens  and  charges  to  the  Injury  of  Innocent 
purchasers  or  incumbrancers  (or  value,  and 
in  particular  that  mortgages  of  personal 
property  are  permitted  only  in  certain  speci- 
fied cases,  and  then  only  upon  the  observ- 
ance of  certain  formalities,  designed  to  in- 
sure good  faith,  and  to  give  notice  to  tba 
world  of  the  character  of  the  transaction.' 
Palmer  v.  Howard,  72  Cal.  293,  13  Pac.  858, 
1  Am.  St  Rep.  60.  What  'notice  to  the 
world'  Is  must  be  and  is  committed  to  the 
legislative  Judgment.  In  some  states,  we 
have  observed,  the  recordation  of  the  mort- 
gage In  the  county  in  which  the  mortgaged 
property  was  situated  at  the  time  of  the  exe- 
cution of  the  instrument  was  all  that  was 
required  by  the  statutes  of  such  states,  and 
the  courts  have  held  that  that  was  'notice  to 
all  the  world,'  even  though  the  mortgaged 
property  be  removed  to  another  county.  The 
Legislatures  of  those  states  having  so  de- 
clared, their  judgment  thereon  Is  binding  and 
conclusive  upon  the  courts.  In  California, 
however,  the  Legislature  has  gone  farther, 
and  has  said  that  the  recordation  in  the  first 
instance  is  not  sufficient,  If,  after  the  execu- 
tion and  recordation  of  the  mortgage  in  the 
county  where  the  property  was  situated  at 
the  time,  the  mortgaged  property  be  removed 
from  that  cotmty.  The  mortgagee,  In  the 
event  of  the  removal  of  the  property  out  of 
the  county  where  the  mortgage  Is  properly 
recorded,  to  protect  his  rights  under  the  i 
mortgage,  may,  under  the  law,  proceed  in 
eltljer  one  of  two  ways:  He  may,  within  30 
days  after  the  removal  of  the  mortgaged 
property  Into  another  county  take  possession 
of  the  property  and  dispose  of  It  as  a  pledge, 
or  he  may,  within  the  same  limit  of  time, 
cause  the  mortgage  to  be  recorded  In  the 
county  to  which  It  has  been  removed.  These 
are  his  remedies,  under  the  circumstances 
mentioned,  expressly  pointed  out  to  him  by 
the  statute.  According  to  the  evidence  the 
plaintiffs  availed  themselves  of  neither.  Did 
they,  therefore,  forever  forfeit  their  lien  up- 
on the  property,  so  far  as  It  affected  the 
rights  of  the  creditors  of  the  mortgagor? 
We  thlnlc  the  Code  sections  bearing  uix>n  the 
I)Olnt  and  to  which  we  have  referred  are  sus- 
ceptible of  no  other  construction  than  that 
the  recordation  of  the  lien,  within  the  time 
prescribed,  in  the  'county  to  which  the  prop- 
erty has  been  removed,'  is  Indispensably  nec- 
essary to  preserve  the  rights  of  the  mort- 
gagees against  creditors,  unless  possession  Is 


taken  of  the  property  by  Qte- mortgagees  as 
provided  by  section  2965.  In  fact,  the  lan- 
guage of  section  2965  of  the  Code  is  so  plain 
and  unambiguous  that  construction  is  un- 
necessary. The  failure  of  the  appellants  to 
do  either  of  the  things  in  Sonoma  county  re- 
quired by  that  section  had  the  effect,  in  our 
opinion,  of  exempting  ipso  facto,  the  property 
from  the  operation  of  the  mortgage,  so  far 
as  it  affected  creditors  of  the  mortgagor. 
The  recordation  of  the  mortgage  after  the 
time  prescribed  by  the  statute  could  not  have 
the  effect  of  reviving  the  mortgage  so  as  to 
render  it  operative  against  the  creditors  of 
the  mortgagor,  because  there  is  no  provision 
In  the  statute  which  provides  that  any  such 
power  rests  in  such  act  of  recordation.  "We 
can  neither  add  to  nor  take  from,  by  con- 
struction, any  force  which  a  statute  posses- 
ses, and  therefore.  If  we  were  to  accept  the 
contention  of  appellants,  we  would  be  com- 
pelled In  defiance  of  the  power  to  which 
courts  are  thus  limited,  and  in  direct  viola- 
tion of  an  express  rule  of  construction  (sec- 
tion 1858,  Code  Civ.  Proa),  to  either  elimi- 
nate and  totally  disregard  the  time  limit 
clause  contained  in  section  2965  of  the  Civil 
Code,  or,  in  the  language  of  counsel  for  re- 
spondents, read  Into  the  section  the  words, 
'so  long  as  the  mortgage  remains  unrecorded.' 
Counsel  for  appellants  admit  that,  'if  the 
property  bad  been  attached  In  Sonoma  coun- 
ty 30  days  after  tne  same  had  been  removed 
thereto,  the  lien  of  the  attachment  would 
have  been  good,  because  the  mortgage  w.is 
not  recorded  there  at  all.*  We  think,  with 
counsel  for  respondents,  that  this  concession 
is  a  complete  surrender  of  their  case.  But 
they  insist  that,  tlie  property  having  been  re- 
moved to  Solano  county  and  the  mortgage 
recorded  therein  before  any  process  lien  was 
executed  upon  It,  the  lien  thereunder  was 
thus  revived  and  again  became  operative  as 
against  the  world.  There  Is,  as  we  have 
said,  no  warrant  for  any  such  construction 
of  the  statute.  The  fact  of  the  removal  of 
the  property  Into  Solano  county  cannot  In 
any  conceivable  view  affect  the  question.  If 
the  Legislature  does  not  mean  what  It  plain- 
ly says  as  to  the  time  limit  prescribed  in 
section  2905,  supra,  what  can  It  mean?  Must 
It  be  presumed  that  the  lawmakers  employed 
that  language  Idly  and  without  purpose? 
The  reason  upon  which  rests  our  whole  sys- 
tem of  chattel  mortgages,  as  It  now  exists 
and  was  established  by  our  Legislature  in 
lieu  of  the  former  system  in  this  state,  satis- 
factorily and  conclusively  answers  the  ques- 
tion. The  law  Is  designed  to  protect  the 
rights  of  all  classes.  It  plainly  and  clearly 
points  the  way  to  the  mortgagee  for  the  pro- 
tection of  his  rights.  But  he  Is  by  the  law 
chargeable  with  vigilance,  and  will  not  be 
permitted  to  sleep  upon  his  rights.  He  must 
watch,  follow,  and  pursue  the  safeguards  ac- 
corded him  by  the  law.  It  Is  no  answer  to 
say  that  the  mortgaged  property  has  been 
surreirtitiously  removed  from  the  county  by 
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the  mortgagor.  It  la  the  doty  of  the  mort- 
gagee to  guard  against  such  removal,  and, 
if  he  falls  In  this  duty  and  thus  forfeits  and 
loses  his  rights,  is  there  any  reason  wliy  he 
should  be  restored  thereto  and  favored  as 
against  others,  who,  liavlng  equal  claims  and 
equal  equities  against  the  unencumbered 
property  of  his  mortgagor,  take  advantage 
of  his  neglect  and  default  to  enforce  their 
own  rights?  We  know  of  no  Just  reason.  We, 
therefore,  conclude  that  the  failure  on  the 
part  of  the  mortgagees  to  pursue  either  rem- 
edy afforded  them  by  the  statute  within  the 
prescribed  time  in  Sonoma  county  was  fatal 
and  lost  to  them  their  lien  and  rights  under 
the  mortgage,  so  far  as  the  respondent  South- 
erland,  as  a  creditor  of  the  mortgagor,  was 
concerned;  that  the  recordation  In  Solano 
county  was  nugatory  and  a  futile  act  as  to 
creditors  of  the  mortgagor,  because,  as  we 
have  shown,  there  is  no  provision  of  the  law 
which  gives  such  force  to  such  recordation 
imder  the  circumstances  present  in  this  case 
as  would  revive  or  vitalize  the  mortgage  as 
to  creditors. 

"But  it  is  argued  that  section  3431  of  the 
Civil  Code  affords  protection  to  the  mortgagee 
as  against  the  claims  of  creditors,  notwith- 
standing that  the  mortgage  has  not  been  re- 
corded In  the  county  to  which  the  property 
has  been  removed  within  the  time  prescribed 
by  the  statute.  That  section  reads:  'In  the 
absence  of  fraud,  every  contract  of  a  debtor 
is  valid  against  all  his  creditors,  existing  or 
subsequent,  who  have  not  acquired  a  lien  on 
the  property  affected  by  such  contract.'  That 
section  can  be  of  no  assistance  to  appellants; 
for.  If  our  position  as  to  the  effect  of  failure 
to  record  the  mortgage  in  the  county  to  which 
the  mortgaged  property  has  been  taken  is  cor- 
rect, then,  in  such  case,  it  must  be  perceived 
that  the  mortgage,  thus  unrecorded,  does  not 
and  cannot  constitute  a  'contract  of  a  debtor 
(mortgagor)  valid  against  all  his  creditors,' 
because  such  contract  has  ex  necessitate  ceas- 
ed to  affect  the  property  Involved  In  the  mort- 
gage. It  is  conceded,  and  Indeed  the  statute 
clearly  enough  so  provides,  that  as  between 
the  parties  themselves  the  mortgage  is  valid, 
but,  as  we  think  we  have  shown,  where  there 
has  been  a  failure  to  comply  with  any  of  the 
essential  requirements  of  the  statute  to  Im- 
part full  validity  to  the  mortgage,  and  of 
which  recordation  in  the  county  to  which  the 
property  has  been  removed  Is  one,  the  mort- 
gage then  cannot  be  construed  to  be  a  con- 
tract valid  against  creditors,  unless,  by  judi- 
cial interpretation  and  construction,  we  legis- 
late out  of  section  2965  of  the  Civil  Code  the 
clause  prescribing  the  time  within  which  the 
mortgage  must  be  recorded  la  the  county  to 
which  the  property  has  l>een  removed. 

"The  appellants  seem  to  attach  consider^ 
able  significance  to  the  fact  that  respondents 
had  actual  notice  and  knowledge  of  the  ex- 
istence and  recordation  of  the  mortgage  In 
Napa  and  Solano  counties  at  the  time  of  the 
taking  of  the  mortgaged  property  under  the 


execution  lien.  But  this  qaestlon  of  actual 
notice  by  creditors  of  the  mortgagor  has  been 
settled  by  the  Supreme  Court  against  the 
position  of  appellants  in  the  case  of  Cardenas 
V.  Miller,  108  Cal.  252,  39  Paa  783,  41  Pac. 
472,  49  Am.  St.  Eep.  84.  It  U  there  held  that 
our  'statute  makes  a  very  plain  distinction 
between  creditors  and  subsequent  purchasers 
and  mortgagees.'  The  latter,'  says  the  court 
in  that  case,  in  denying  a  rehearing,  'are  pro- 
tected against  the  prior  unrecorded  mortgage 
only  when  they  take  their  conveyances  "in 
good  faith  and  for  value";  and,  of  course, 
they  do  not  take  them  in  good  faith  if  they 
have  actual  notice  of  the  prior  mortgage. 
But  not  so  as  to  creditors.  As  to  them  good 
faith  Is  not  made  a  condition,  but  such  a 
mortgage  is  declared  void  without  qualiflca- 
tion.  As  to  them  the  question  of  actual  no- 
tice is  made  wholly  immaterial  under  the 
statute,  and  consequently  knowledge  on  their 
part  of  the  existence  of  such  unrecorded  mort- 
gage will  not  protect  their  claims.  The  plain 
import  of  the  statute  is  that  nothing  but  a 
compliance  with  Its  terms  will  protect  a 
mortgage  of  chattels  against  creditors.'  If  a 
question  of  'good  faith'  were  involved  in  this 
discussion.  It  is  suggested  that  the  admitted 
facts  in  this  case  are  not  such  as  to  impress 
us  that  the  conduct  of  the  mortgagees  in  this 
transaction  was  characterized  by  any  such 
quality.  They  undoubtedly  knew  the  prop- 
erty had  been  removed  to  Sonoma  county, 
and,  even  if  this  knowledge  was  obtained  aft- 
er the  time  to  which  they  were  limited  for 
the  recordation  of  the  mortgage  or  taking 
possession  of  the  property,  they  had  ample 
opportunity  to  make  new  arrangements  with 
the  mortgagor  by  the  cancellation  of  the  note 
and  satisfaction  of  the  mortgage  executed  in 
Napa  county  In  consideration  of  a  new  note 
and  mortgage  In  Sonoma  county,  where  they 
could  have  recorded  the  new  mortgage  and 
thus  probably  have  protected  their  rights. 
But  they  did  not  do  this,  or  make  any  effort 
to  protect  themselves  until  they  had  learned, 
according  to  the  findings,  of  the  proceedings 
of  respondent  Southerland  against  the  mort- 
gagor £merick  and  of  the  'ineffectual  attempt' 
to  attach  the  property. 

"Of  course,  these  observations  have  no  bear- 
ing or  influence  upon  the  conclusions  here 
reached  by  us,  but,  as  we  have  said.  If  the 
question  of  'good  faith'  could  be  injected  in- 
to the  discussion  as  a  necessary  element  to 
determine  upon  which  side  the  'equities'  are 
to  be  found,  there  would  be  little  difficulty, 
under  the  admitted  facts,  in  turning  the  scale 
on  that  score  against  appellants. 
"The  judgment  will  be  afflrmed." 
The  rehearing  granted  by  this  court  from 
the  above  decision  was  ordered  mainly  that 
the  cause  might  be  reconsidered  In  this  court 
In  connection  with  the  case  of  Himniels  v. 
Seutous  et  al.,  in  which  a  rehearing  had  pre- 
viously been  granted  from  a  decision  of  the  Dis- 
trict Court  of  Appeal  for  the  Second  Appellate 
District,  where  the  question  was  also  involved 
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as  to  the  effect  of  a  failure  to  record  a  diat- 
tei  mortgage  within  30  days  after  the  remov- 
al of  the  property  to  a  county  other  than 
where  originally  situated  and  mortgaged. 
The  HInimels  Case,  while  Involving  such  ef- 
fect, did  not  necessitate  a  consideration  of 
the  question  to  the  extent  presented  by  the 
case  now  under  consideration  (Hlmmels  t. 
Sentous  et  al.  [Gal.]  91  Fac.  327),  and  to  the 
extent  that  the  question  is  involved  here,  aft- 
er full  consideration  of  the  matter,  we  are 
satisfied  with  the  conclusion  reached  by  the 
District  Court  of  Appeal.  This  cause  was  not 
reargued,  and  no  new  points  for  consideration 
are  urged  now,  which  were  not  presented  to 
and  passed  on  by  that  court  We  are  satis- 
fled  that  the  opinion  rendered  and  which  is 
here  set  forth  in  extenso  clearly  and  correct- 
ly states  the  law,  and  we  adopt  it  as  doing  so. 
Appellants,  it  Is  true.  Insist  here  in  the  pe- 
tition for  a  rehearing  that  the  District  Court 
of  Appeal  did  not  consider  the  point  urged 
by  them,  that  no  one  conid  raise  the  question 
of  the  validity  of  the  mortgage  lien,  except 
one  who  had  an  attachment  or  execution  lien 
on  the  property  under  a  levy  made  prior  to 
the  recordation  of  the  mortgage.  In  other 
words,  to  state  the  point  concretely,  it  is  in- 
sisted that,  as  no  lien  wiis  obtained  by  South- 
erland  on  the  mortgaged  property  until  after 
the  mortgage  was  recorded  In  Solano  county, 
such  recordation  defeated  any  attacli  be  might 
make  on  the  mortgage,  notwithstanding  such 
recordation  was  not  had  till  more  than  30 
days  had  elapsed  after  the  property  had  been 
removed  to  Solano  county  from  Sonoma.  As 
we  read  the  decision,  however,  while  It  does 
not  particularly  discuss  this  point,  it  disposes 
of  It  adversely  to  appellants,  and  correctly 
does  so.  As  the  District  Court  says,  the  fail- 
ure of  the  mortgagee  to  record  the  mortgage 
in  Solano  county  within  30  days  after  Its  re- 
moval there  Ipso  facto  exempted  the  property 
from  the  lien  of  the  mortgagee  in  favor  of  the 
creditors  of  the  mortgagor.  The  exemption 
having  attached,  no  subsequent  recordation  of 
the  mortgage  could  relieve  from  it  or  restore 
the  mortgage  lien.  The  requirement  that  the 
mortgage,  when  the  property  is  removed,  shall 
be  filed  in  the  county  to  which  such  removal 
takes  place,  is  for  the  protection  of  creditors 
and  bona  fide  purchasers  and  incumbrancers, 
and  not  for  the  purpose  of  prolonging  the  lien 
as  between  the  parties.  Want  of  recordation 
was  of  no  consequence  as  between  the  par- 
ties, because,  independent  of  It.  the  lien  as  to 
them  was  good.  As  to  the  creditors,  how- 
ever, upon  failure  to  record  the  mortgage 
within  the  time  fixed  by  the  statute,  it  be- 
came a  dead  lien,  and  no  action  of  the  mort- 
gagee could  revive  it.  The  property  once  ex- 
empted from  the  lien  continued  to  remain  so, 
and  was  Just  as  effectually  exempt  from  it 
upon  recordation  after  the  expiration  of  the 
30  days  as  it  would  have  been  after  such 
period  had  expired  if  no  recordation  bad  been 
had,  and  Southerland  was  entitled  to  attack 
the  validity  of  the  mortgage  as  soon  as  he 


levied  an  ezecotion  upon  the  property  em- 
braced in  It,  and  was  thereby  placed  in  a  po- 
sition to  do  so,  and  the  recordation  in  Solano 
county,  made  after  the  30  days,  was  of  no 
force  against  that  attack. 
The  judgment  is  affirmed. 
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(Supreme  Court  of  California.     Nov.  30,  1907. 
Rehearing  Denied  Dec.  30,  1907.) 

1.  AppeaI/— Fin  DiNos— Evidence  — Pbesusip- 

TIONS. 

Where  there  Is  no  bill  of  exceptions  in  or 
statement  accompanying  an  appeal,  and  the  val- 
idity of  the  judgment  appealed  from  is  pre- 
sented on  the  judgment  roll  alone,  the  court 
must  preanme  that  the  findings  are  supported 
by  sufficient  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ii  3762-3771.] 

2.  Deeds— Conditions— Vauditt. 

A  condition  in  a  deed,  prohibiting  the  sale 
of  intoxicating  liquors  on  the  premises  conveyed, 
under  penalty  of  forfeiture  of  the  estate,  insert- 
ed with  a  view  of  restricting  the  sale  of  intoxi- 
cating liquors  in  aid  of  the  social  and  moral 
welfare  of  the  community  by  preventing  intem- 
perance, is  valid  and  enforceable. 

3.  Sake. 

A  condition  in  a  deed,  prohibiting  the  sale 
of  intoxicating  liquors  on  the  premises  convey- 
ed, under  penalty  of  forfeiture  of  the  estate, 
inserted  for  the  purpose  of  restricting  the  sale 
of  liquor  in  order  that  the  grantor  may  enjoy  a 
monopoly  in  the  business,  is  void  as  against 
public  policy ;  the  retail  liquor  business  con- 
ducted under  the  limitations  imposed  by  law 
being  a  lawful  business,  and  not  subject  to 
monopoly  by  restrictive  conditions. 

Department  2.  Appeal  from  Superior 
Court,  Marin  County;  T.  J.  Lennon,  Jadge. 

Action  by  Galen  Bnrdell  against  S.  Grand! 
and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

J.  R.  Brandon,  for  appellant  E.  B.  Martlu- 
elli,  for  respondents. 

LORIGAN,  J.  This  Is  an  action  of  eject- 
ment, wherein  plaintiff  seeks  to  recover  pos- 
session of  a  lot  of  land  in  the  town  of  Point 
Reyes  Station,  In  Marin  county,  for  an  alleg- 
ed breach  of  a  condition  subsequent  imposed 
in  a  deed  made  by  plaintiff  to  the  predecessor 
in  title  of  the  defendants. 

The  court  found:  That  In  June,  1883. 
plaintiff  was  the  owner  of  a  tract  of  land  in 
Marin  county,  upon  which  the  town  of  Point 
Reyes  Station  now  stands.  That  upon  said 
date,  for  the  purpose  of  establishing  and 
building  up  said  town,  he  laid  out  said  tract 
into  blocks  and  lots  and  made  sales  of  the 
latter  to  Individuals.  That  all  deeds  execut- 
ed by  plaintiff  of  lots  therein  contained  the 
following  clause:  "It  Is  hereby  expressly 
understood  and  agreed  between  the  partlef 
hereto  and  their  respective  heirs,  executors. 
administrators  and  assigns,  and  all  claiming 
or  to  claim  under  them,  that  this  conveyance 
is  made  and  received  solely  and  expressly  on 
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tbe  condition  that  no  saloon,  barroom,  Ilqtior 
store,  beer  ball  or  any  place  where  Intoxi- 
cating liquors,  or  beer  shall  be  sold  at  retail, 
shall  be  opened,  established,  allowed  or  per- 
mitted to  exist  on  the  said  premises  con- 
veyed or  any  part  thereof;  nor  shall  any 
liquor,  beer,  wine  or  Intoxicating  drink  be 
sold,  bartered  or  exchanged  thereon  at  retail 
without  the  express  permission  In  writing  of 
the  party  of  the  first  part,  his  heirs,  ex- 
ecutors or  administrators,  and  that  upon  the 
breach  of  said  condition  the  estate  hereby 
granted  shall  immediately  cease,  determine 
and  be  void  and  revert  to  the  grantor,  his 
heirs  or  assigns,  together  with  all  Improve- 
ments which  may  have  been  erected  on  the 
premises."  That  said  condition  was  not  in- 
serted In  said  deeds  to  said  lots  pursuant  to 
any  general  scheme  or  plan  of  building  up 
said  town,  or  for  the  benefit  of  the  lands 
therein,  or  for  the  benefit  of  persons  who  pur- 
chased lots  therein,  or  as  an  inducement  for 
persons  to  purchase  the  same.  That  In  July, 
1883,  plalntifF,  in  consideration  of  the  con- 
struction and  erection  of  a  store  by  one  A.  P. 
Whitney  on  a  lot  In  said  town  (being  the 
same  premises  involved  In  this  action),  made 
a  grant  of  said  lot  to  him ;  the  deed  contain- 
ing the  condition  and  provision  heretofore 
referred  to.  That  said  Whitney  constructed 
and  erected  a  store  on  the  said  premises,  and 
thereafter  by  sundry  mesne  conveyances  the 
title  to  said  lot  passed  from  said  Whitney  to 
the  defendant  S.  Grand!,  who  In  1888  convey- 
ed a  portion  thereof  to  his  codefendant,  Q. 
Codoni.  That  In  March,  1902,  the  defendant 
Orandl,  without  the  consent  of  plaintiff,  open- 
ed and  established  a  saloon  on  the  portion  of 
the  lot  retained  by  him  for  the  sale  of  In- 
toxicating liquors,  and  has  since  continued 
to  conduct  said  saloon  thereon  and  to  sell 
Intoxicating  liquors  therein,  without  the  con- 
sent of  plaintiff.  That  no  saloon  exists,  or 
has  existed,  on  the  portion  of  the  lot  sold  by 
said  Orandl  to  said  Codoni,  nor  is  the  latter 
at  ail  interested  In  the  saloon  business  carried 
on  by  the  former.  That  for  many  years  im- 
mediately preceding  the  commencement  of 
this  action  plaintiff  was  the  owner  of  a  hotel 
situated  on  a  lot  owned  by  him  in  said  town 
of  Point  Reyes  Station  as  originally  platted 
and  laid  out  by  him,  and  for  many  years  the 
plaintiff  leased  said  hotel  building  to  divers 
tenants  successively,  who,  with  the  consent 
and  permission  of  plaintiff,  opened  and  main- 
tained continuously  a  saloon  and  barroom  In 
said  hotel  where  intoxicating  liquors  were 
sold  at  retail.  That  at  all  times  from  the 
said  19th  day  of  July,  1883,  while  Intoxicating 
liquors  were  sold  at  said  hotel  as  aforesaid, 
plaintiff  refused  to  permit  any  other  persons 
who  had  bought  lots  from  him  In  said  town 
to  open  or  establish  saloons  or  barrooms 
thereon,  where  intoxicating  liquors  might  be 
sold  at  retail,  x'hat  daring  all  said  time 
plaintiff  reserved  to  his  several  tenants  the 
exclusive  right  and  privilege  of  opening  and 
malutainlng  a  saloon  and  barroom  where  in- 


toxicating liquors  were  sold  at  retail  at  said 
hotel,  and  reserved  for  the  said  tenants  tbe 
exclusive  right  to  sell  Intoxicating  liquors  at 
said  hotel,  and  during  aU  said  time  the  ex- 
clusive sale  of  Intoxicating  liquors  In  said 
town  was  reserved  to  be  carried  on  at  said  ho- 
tel. That  it  was  the  intent  and  purpose  of  the 
plaintiff  In  Inserting  said  clause  in  the  convey- 
ance from  himself  to  Whitney,  and  in  all  other 
conveyances  made  by  him  to  lots  In  said  town 
of  Point  Reyes  Station,  to  thereby  reserve  to 
himself  the  exclusive  control  of  the  sale  of 
intoxicating  liquors  In  said  town.  As  a  con- 
clusion of  law  from  said  findings,  the  court 
decided  that  the  purpose  and  effect  of  said 
condition,  as  set  forth  in  the  deed  from  plain- 
tiff to  Whitney,  was  to  create  a  monopoly 
In  the  sale  of  Intoxicating  liquors  In  the  town 
of  Point  Reyes  Station  In  the  plaintiff,  and 
in  consequence  thereof  said  condition  was 
and  is  against  public  policy  and  void,  and 
Judgment  was  accordingly  entered  for  de- 
fendants. The  plaintiff  appeals  from  this 
Judgment,  and  its  validity  is  presented  here 
upon  the  Judgment  roll  alone.  There  Is  no 
bill  of  exceptions  or  any  statement  accom- 
panying the  appeal ;  the  sole  point  urged  be- 
ing that  the  findings  do  not  warrant  the 
Judgment.  Under  these  circumstances,  it 
must  be  assumed  that  the  evidence  In  the  case 
was  amply  sufficient  to  sostatai  tbe  findhags 
as  made  by  tbe  court 

It  is  insisted  by  appellant  that  a  condition 
Inserted  in  a  deed  that  intoxicating  liquors 
shall  not  be  sold  on  the  conveyed  premises, 
and  providing  that  for  a  breach  thereof  the 
estate  granted  shall  be  forfeited.  Is  entirely 
lawful,  and  that  there  is  nothing  In  the  other 
findings  made  by  the  court  In  this  case — the 
condition  and  the  breach  being  found — which 
warranted  the  court  In  awarding  Judgment 
for  tbe  defendants,  and  in  refusing  to  sus- 
ta  In  the  forfeiture.  As  an  abstract  proposition, 
the  contention  of  appellant  that  such  condi- 
tions are  lawful  and  enforceable  Is  undoubt- 
edly correct.  Tbe  books  are  full  of  cases  in 
which  restrictions  as  to  the  use  of  property 
have  been  sustained.  It  has  been  uniformly 
held  that  ctmdltlons  Inserted  in  deeds  pre- 
cluding the  establishment  of  various  occupa- 
tions or  Industries — as,  for  instance,  distill- 
eries, machine  shops,  livery  stables,  and  sa- 
loons, or  places  where  intoxicating  liquors 
might  be  obtained — in  certain  specified  lo- 
calities intended  for  and  desirable  as  places 
of  residence,  have  been  sustained ;  the  Intent 
and  purpose  of  the  restriction  being,  as  to 
the  industries,  to  free  such  localities  from  of- 
fensive sights,  disturbing  noises,  or  noxious 
vapors,  and,  as  to  saloons.  In  aid  of  the  social 
and  moral  welfare  of  the  community  by  pre- 
venting Intemperance,  which  Is  universally 
recognized  as  a  social  evil.  Under  this  gen- 
eral rule,  and  confining  ourselves  now  to  the 
condition  in  the  deed  relative  to  the  sale  of 
Intoxicating  liquors,  broken  by  the  defendant 
Grand!,  if  the  plaintiff  in  the  formation  of  the 
town  of  Point  Reyes  Station,  and  inpiirsu- 
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aoce  of  a  scheme  to  prevent  Intoxlcatiiig  liq- 
U0T8  being  sold  within  Its  limits,  had  by  con- 
dition in  all  deeds  made  by  him  provided 
against  it,  and  for  forfeiture  of  the  land  con^ 
veyed  In  case  it  was  done,  no  contention  could 
arise  as  to  the  validity  of  such  condition  and 
the  consequent  forfeiture  of  the  property  If 
it  were  violated.  Or  if  the  plaintifF,  under  a 
general  scheme  for  establishing  such  town, 
had  contemplated  and  intended  that  the  sale 
of  intoxicating  liquors  should  be  confined 
and  restricted  to  some  given  locality  or  ter- 
ritory within  the  town,  and  restricted  It  to 
such  given  locality  by  imposing  conditions 
against  its  sale  elsewhere,  we  are  not  prepar- 
ed to  say  that  such  a  scheme  would  not  be 
entirely  proper,  and  conditions  in  deeds  har- 
monizing therewith  lawful  and  enforceable. 
But  nothing  of  this  kind  appears  to  have  been 
intended  or  designed  by  the  plaintiff,  accord- 
ing to  the  findings.  Whatever  his  views  may 
have  been  on  the  question  of  temperance,  or 
the  restriction  of  the  liquor  trafiBc,  he  neither 
intended  by  the  imposition  of  these  condi- 
tions to  oitlrely  prohibit  the  sale  of  such 
liquor  within  the  town  laid  out  by  him,  nor 
to  confine  its  sale  within  any  given  district 
or  locality  for  the  benefit  of  the  community 
or  Its  individual  members.  His  purpose  was, 
so  the  court  finds,  and  we  must  assume  it 
has  so  found  on  sufficient  evidence,  that  he 
intended,  by  the  Imposition  of  such  condi- 
tions, to  reserve  and  create  solely  in  himself 
a  monopoly  of  the  sale  of  Intoxicating  liquors 
within  the  town  of  Point  Reyes  Station. 
The  court  not  only  finds  that  this  was  the  In- 
tent of  the  plaintiff,  but  that.  In  effect,  he, 
through  bis  agents,  was  in  the  actual  enjoy- 
ment of  a  monopoly  as  to  such  business.  It 
hardly  needs  any  citation  of  authority  to  the 
proposition  that,  in  the  scheme  of  establish- 
ing a  town  or  village,  all  forfeitures  Inserted 
in  deeds  to  lots  therein  solely  for  the  purpose 
of  restricting  a  lawful  occupation.  In  order 
that  the  grantor  may  himself  raijoy  a  monop- 
oly in  It,  is  against  public  policy  and  void. 
The  retail  liquor  business,  conducted  under 
such  restrictions  and  limitations  as  are  im- 
posed by  law,  is  a  lawful  business  in  this 
state,  and  no  more  subject  to  monopoly  by 
restrictive  conditions  Imposed  for  such  pur- 
pose, as  the  lower  court  finds  they  were  here, 
than  restrictive  conditions  affecting  any  other 
lawful  business,  and,  when  the  Intent  and 
purpose  of  such  conditions  is  to  effect  a  mo- 
nopoly of  any  lawful  business  or  occupation 
In  the  person  Imposing  them,  they  are  void. 
This  question,  under  practically  the  same 
circumstances  as  it  is  presented  here,  was 
before  the  Supreme  Court  of  Michigan  In  the 
case  of  Chippewa  Lumber  Co.  v.  Tremper, 
75  Mich.  36,  42  N.  W.  532,  4  I*  B.  A.  873,  13 
Am.  St  Rep.  420.  There  the  manager  of  the 
Chippewa  Lumber  Company,  by  consent  of  the 
company,  plotted  the  village  of  Chippewa 
Lake  in  Mecosta  county  in  that  state.  The 
company  sold  lots,  and  Inserted  in  its  deeds  a 
condition  that  Intoxicating  liquors  of  any 


kind  should  not  be  sold  on  any  lot  conv^ed 
by  the  company  for  30  years  after  the  date  of 
the  conveyance,  with  a  provision  for  forfei- 
ture should  the  condition  be  violated.  Tbe 
owner  of  a  lot  conveyed  by  the  company  and 
containing,  the  said  provision  having  violated 
it  by  the  sale  of  intoxicating  liquors,  suit  was 
brought  by  the  company  to  recover  the  lot 
for  breach  of  the  condition.  Evidence  was 
offered  on  the  trial  by  defendant  for  the  pur- 
pose of  showing  that  this  condition  in  the 
deeds  to  lots  in  the  village,  including  the  deed 
to  him,  was  inserted  for  the  purpose  of  giving 
the  company,  or  its  manager,  the  right  of 
exclusive  sale  of  liquor  in  the  village,  and 
that  the  company  or  its  manager  were  inter- 
ested in  a  drug  store  enjoying  such  exclusive 
sale.  The  lower  court  rejected  the  evidence 
offered.  The  Supreme  Court  held  that  it 
should  have  been  received.  In  discussing  the 
matter,  one  of  the  justices,  speaking  for  the 
court,  said:  "The  selling  or  giving  away  of 
intoxicating  liquor  in  this  state  is  a  lawful 
business,  if  carried  on  in  conformity  with  the 
statutes  governing  the  traffic  in  intoxicating 
liquors.  It  does  not  seem  to  me  that  the 
Chippewa  Lumber  Company  could,  in  the  plat- 
ting and  sale  of  lots  in  the  village  of  Chip- 
pewa Lake,  so  convey  its  lots  as  to  grant  for 
30  years,  in  effect,  a  monopoly  of  the  sale 
of  liquor  in  themselves,  or  any  other  i>erson 
or  persons.  This  would  be  contrary  to  pub- 
lic policy.  •  ♦  *  I  am  satisfied  that  no 
forfeiture  of  lots  under  the  condition  in  de- 
fendant's deed,  or  the  deed  to  his  grantor, 
should  be  permitted  for  any  audi  purpose, 
and  that  the  facts  offered,  if  proven,  would 
have  been  a  perfect  defense  to  this  action. 
•  •  •  It  would  appear  that  the  alleged 
benefit  of  this  condition  to  the  company  in 
preventing  the  sale  of  liquor  to  its  mill  hands 
was  not  the  reason  of  the  insertion  of  the 
condition,  or  for  its  enforcement,  but  that  the 
condition  was  for  the  purpose  of  profit  to 
the  company  or  its  manager  in  the  exclosire 
sale  of  liquor  in  the  village.  I  am  well  satis- 
fled  it  would  be  against  public  policy  to  per- 
mit an  owner  of  a  village  plot  to  Insert  a  con- 
dition in  the  conveyance  of  bis  lots  that  no 
bread  should  be  sold  upon  the  premises  tor 
30  years.  In  order  that  he  might  himself 
have  a  monopoly  in  the  village  of  the  sale  of 
bread.  Liquor  is  not  a  necessity,  like  bread, 
and  is  generally  regarded  as  of  damage  by 
the  general  community;  but  I  know  of  no 
good  reason  why  a  person  should  be  permitted 
to  have  a  monopoly  in  selling  poison  to  a 
community  any  more  than  food,  unless  it  be 
that  no  other  iierson  can  be  found  fit  to 
handle  and  dispense  It.  I  do  not  believe, 
however,  that  any  man  or  company  should  be 
permitted  by  the  law  and  aided  by  the  courts 
to  create  a  monopoly  in  himself,  either  in  the 
sale  of  bread  or  whisky.  The  right  to  Insert 
such  a  condition  as  the  one  in  this  case,  for 
an  honest  and  beneficial  purpose,  cannot  be 
denied,  and  is  within  the  public  policy  of  the 
state.    *    •    *    But  courts  will  not  enforce 
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such  a  condition,  inserted  for  a  dishonest  pur- 
pose, and  to  tlie  end  that  the  grautor  may 
thereby  obtain  a  monopoly  in  any  business, 
and  all  others  be  restrained  therefrom ;  and 
there  can  be  no  difterence  in  this  regard, 
whether  the  business  so  sought  to  be  centered 
In  one  person  in  a  community  is  one  acl^nowl- 
edged  by  every  one  to  be  of  great  benefit  to 
manMnd,  or  one  regarded  by  many  good  peo- 
ple of  detriment  to  the  community,  provided 
both  are  lawful.  •  •  •  Courts  will  not 
enforce  forfeitures  for  any  such  purpose." 
This  authority  appears  to  have  direct  appli- 
cation to  the  case  at  bar.  The  reasoning  Is 
dear,  and  the  doctrine  announced  Is  sound. 
In  fact,  it  is  the  only  authority  cited  on  either 
side  (and  the  citations  are  few)  which  has  any 
direct  application  to  the  principle  involved 
nnder  the  findings  in  the  case  at  bar. 

Clounsel  for  appellant  suggests  many  rea- 
sons which  may  have  actuated  the  plaintlfT 
in  imposing  the  condition  in  question  In  his 
deeds.  We  malce  no  question  by  that  such 
considerations  as  he  urges  might  Influence  one 
laying  out  a  village  or  town.  Entertaining 
the  vlerw,  which  is  unquestionably  sound,  that 
intemperance  is  a  social  evil,  the  founder  of 
a  town,  In  his  general  scheme  to  establish  it, 
would  have  a  right  to  protect  against  Intem- 
perance therein  by  inserting  conditions  in  his 
deeds  of  lots  prohibiting  the  establishment 
thereon  any  place  where  Intoxicating  liquors 
might  be  sold.  He  would  be  Justified  in  the 
view  that  prohibiting  Its  sale  on  the  lots  be 
disposed  of  would  increase  the  value  of  his 
remaining  property ;  that  persons  would  be 
more  disposed  to  purchase  property  and  build 
and  Improve  It  for  residence  purposes  in  a 
community  where  the  liquor  traffic  was  pro- 
hibited than  where  it  was  not  Many  other 
equally  good  considerations  might  actuate 
him  in  lmi>06ing  the  condition.  The  property 
was  his,  and  he  could  dispose  of  it  as  he 
saw  fit,  Imposing  such  restrictions  upon  Its 
nse  as  he  chose ;  bis  right  to  Impose  them  be- 
ing limited  only  to  the  extent  that  such  con- 
ditions should  be  Imposed  to  effect  a  lawful 
purpose.  The  trouble,  however,  in  the  present 
case,  is  that  the  proper  and  lawful  motives 
which  might  have  actuated  the  plaintiff  were 
not  those  which  governed  him  in  the  imposi- 
tion of  these  conditions.  The  court  finds  that 
he  imposed  them  to  create  a  monopoly  in  his 
own  behalf  in  the  sale  of  Intoxicating  liquors 
upon  other  property  in  the  town  owned  and 
leased  by  him  to  those  who,  with  his  consent 
and  protection,  did  sell  it  and  enjoyed  under 
his  leave  the  exclusive  right  to  do  so.  Ciondi- 
tions  Imposed  to  attain  that  end  are,  as  we 
have  seen,  against  public  policy  and  void. 

It  follows  therefore  that  the  Judgment  of 
the  lower  court  declaring  this  condition  in  the 
deed  of  defendants  void  was  correct,  and  the 
Judgment  in  their  favor  Is  affirmed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 

92P.-C3 


1(2  Cal.  at 
TROWER   V.    CITY   &   COUNTY   OF    SAX 
FRANCISCO.    (S.  F.  3,708.) 

(Supreme  Court  of  California.     Dec.  5,  1907.) 

1.  Patuknt— Recovkbt  or  Paticbhts— Cij^nc 
OB  CoLOB  or  KlOUT. 

Where  certain  executors,  being  required  to 
file  their  inventory  and  appraisement  within  a 
given  time,  were  required  by  the  county  clerk  to 
pay  the  sum  of  $90  fees,  as  a  condition  prece- 
dent to  such  filing,  as  authorized  by  Act  March 
28,  1895  (St.  1895,  p.  2t;7,  c.  207),  which  was 
thereafter  declared  unconstitutional,  such  pay- 
ment was  not  voluntary  bcrause  the  executors 
might  have  compelled  the  filing,  without  pay- 
ment of  the  fees,  by  mandamus,  and  they  were 
entitled  to  recover  such  payment  under  the  rule 
tliat  where  illegal  fees  are  exacted  by  one  in 
official  authority,  preventing  the  immediate  ex- 
ercise of  an  nndoabted  right,  except  on  their 
payment,  they  may  be  recovered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Payment.  S§  282-290.] 

2.  Same— Voluntary  Payment. 

Where  an  illegal  demand  is  made  against 
the  person  or  property  of  an  individual,  which 
can  be  enforced  only  by  a  judgment  therefor  in 
an  action  at  law,  wherein  be  may  contest  its 
legality,  or  if  made  under  a  threatened  sale  of 
his  property,  and  he  can  contest  the  validity  of 
the  proceedings  whenever  an  attempt  is  made  to 
disturb  his  possession,  and  he  pays  the  claim  or 
demand  rather  than  be  subjected  to  such  ac- 
tion or  to  have  his  property  sold,  such  payment 
is  voluntary,  and  cannot  be  recovered. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  39,  Payment  S§  282-290.] 

In  Bank.  Appeal  from  Superior  Court, 
Olty  and  County  of  San  Francisco. 

Action  by  Charles  B.  Trower  against  the 
city  and  county  of  San  Francisco.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

Edward  H.  Stearns  and  Albert  H.  Elliott 
for  appellant.  Franklin  K.  Lane,  City  Atty., 
and  James  G.  Gallagher,  for  respondent 

LORIGAN,  J.  Plaintiff  brings  this  action 
against  the  city  and  county  of  San  Francisco 
upon  58  assigned  causes  of  action  set  forth 
in  separate  counts,  the  allegations  of  which 
are  identical  with  the  exception  of  the  names, 
dates,  and  amounts.  The  first  count  is  for 
the  recovery  of  $90  only,  but  the  aggregate 
sum  for  which  Judgment  is  sought  on  all  the 
counts  in  the  complaint  amounts  to  $5,400. 
The  action  involves  certain  fees  alleged  to 
have  been  demanded  and  collected  by  the 
county  clerk  of  the  city  and  county  of  San 
Francisco,  and  thereafter  paid  to  the  coun- 
ty treasurer  of  eald  city  and  county,  for 
the  filing  of  Inventories  and  aK>raIsements 
in  estates  of  decedents,  infants,  and  incom- 
petents mentioned  in  the  various  counts  of 
the  complaint  nnder  the  provision  of  an  act 
of  the  Legislature  of  this  state  entitled,  "An 
act  to  establish  the  fees  of  county,  township 
and  other  officers  and  of  Jurors  and  witnesses 
in  this  state,"  approved  March  28,  1895.  St 
1895,  p.  267,  c  207.  Subsequent  to  the  pay- 
ment of  such  fees  this  act  was  declared  un- 
conetitutlonal  (FatJo  v.  Pfister,  117  Cal.  83, 18 
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Pac.  1012),  and  tbereupon  this  action  -was 
brought  to  recover  them  back.  For  the  sake 
of  brevity,  reference  will  be  made  only  to 
the  first  connt  In  the  complaint  It  Is  there 
alleged  that  on  February  2,  1897,  the  execu- 
tors of  the  estate  of  William  Andrew,  de- 
ceased, pursuant  to  the  provisions  of  said 
act,  paid  to  the  county  clerk  of  the  city  and 
county  of  San  Francisco  upon  filing  the  In- 
ventory and  appraisement  In  said  estate  the 
sum  of  $90;  that  said  sum  was  demanded 
from  said  executors  as  the  fee  provided  by 
law  for  the  filing  of  said  inventory  and  ap- 
praisement by  said  county  cleric,  who  refus- 
ed to  file  the  same  until  and  unless  said  sum 
was  paid;  that  said  sum  was  paid  by  rea- 
son of  said  demand  and  refusal  to  file  said 
Inventory  and  appraisement  unless  It  was 
paid,  and  not  otherwise,  and  that  said  sum 
so  paid  was  in  excess  of  aii  fees  required 
by  law  in  said  estate.  Then  follows  an  al- 
legation of  the  assignment  of  said  claim  to 
plaintiff,  his  presentation  of  a  verified  claim 
and  demand  to  the  board  of  supervisors  of 
said  city  on  December  22,  1897,  within  one 
year  after  the  discovery  that  said  fees  had 
been  illegally  collected  and  the  rejection  of 
said  claim  by  said  board.  The  defendant 
answered,  specifically  denying  the  allegations 
of  the  complaint,  but  before  the  case  came 
OB  for  trial  made  a  motion  for  Judgment 
on  the  pleadings  which  was  granted,  and. 
from  the  Judgment  pursuant  thereto  in  favor 
of  defendant,  the  plaintiff  appeals. 

The  only  question  presented  for  consid- 
eration on  this  appeal  is  whether  or  not  a 
cause  of  action  is  stated  in  the  complaint 
No  brief  is  filed  on  l)ehalf  of  the  respondent 
bnt  we  make  no  question  that  the  trial  court 
granted  the  motion  on  the  theory  that,  as  the 
county  clerk  had  no  authority  to  collect  the 
fees  alleged  to  have  been  paid  for  filing  the 
inventories  and  appraisements,  because  the 
act  requiring  their  payment  wa»  unconstitu- 
tional, and  as  the  assignors  of  plaintiff  could 
have  compelled  their  filing  by  proceedings 
in  mandamus,  the  payment  of  such  fees, 
without  taking  such  proceedings,  amounted 
to  a  voluntary  payment  which  plaintiff  was 
not  entitled  to  recover  back;  that  as  the 
fees  were  paid  with  knowledge  of  the  Ille- 
gality of  their  exaction,  and  were  not  paid 
by  the  assignors  of  the  plaintiff  to  protect 
their  property  or  persons  from  detention  or 
seizure,  or  to  prevent  the  threatened  exercise 
of  power  against  either,  the  payments  were 
not  involuntary  or  compulsory  so  as  to  give 
plaintiff  any  right  of  action.  In  the  absence 
of  any  brief  by  respondent,  we  assume  this 
to  have  been  the  ground  urged  in  support 
of  its  motion  and  to  tie  the  view  taken  by 
the  trial  court  in  granting  it,  as.  In  our  opin- 
ion, it  is  the  only  one  which  could  be  as- 
serted or  assumed  to  sustain  the  correctness 
of  the  Judgment  rendered.  We  are  satisfied, 
however,  that  the  trial  court  misconceived 
the  true  principle  of  law  applicable  to  the 


facts  alleged  In  the  complaint;  that  the  facts 
stated  with  reference  to  the  payment  of  the 
fees  exacted  show  a  cause  of  action,  mider 
the  authoritleB,  for  their  recovny  as  invol- 
untary and  compulsory  payments.  The  act 
nnder  which  the  fees  were  exacted  by  tbe 
county  clerk  I>eing  unconstitutional,  the  aa- 
slgnors  of  plaintiff  had  a  right  to  have  the 
inventories  and  at^raisements  in  the  various 
estates  which  they  represented  filed  witbont 
payment  of  any  separate  fee  therefor.  The 
exaction  of  the  fee  provided  under  tbe  nncon- 
etitutional  act  was  illegally  made  by  the 
clerk  by  virtue  of  Ills  official  position,  and 
against  the  right  of  the  assignors  or  plaintiff 
to  have  such  documents  filed  immediately 
on  their  presentation.  The  law  required  that 
they  be  filed  within  a  given  time.  It  was 
necessary  that  they  be  filed  in  order  to  pro- 
ceed with  the  administration  of  the  respective 
estates.  The  executors  would  be  deemed 
culpable  in  delaying  their  filing,  and  be  sub- 
ject at  least  to  proceedings  for  removal  from 
office  for  failure  to  do  so.  The  only  alterna- 
tive left  to  the  assignors  of  plaintiff  was  to 
commence  mandamus  proceedings  to  compel 
the  filing  of  the  documents,  or  pay  the  Ille- 
gally exacted  fees.  They  chose  the  latter 
alternative,  and  we  are  satisfied  that  nnder 
the  authorities,  such  payment  was  none  the 
less  involuntary,  and  that  their  right  to  re- 
cover it  back  was  not  at  all  affected  by  their 
failure  to  bring  such  mandamus  proceedings. 
While  tbe  brief  of  appellant  Is  replete  with 
authorities  from  other  Jurisdictions  support- 
ing tbe  right  of  recovery  under  the  facts 
detailed  in  the  complaint,  it  is  unnecessary 
to  consider  them,  because  the  rule  deter- 
mining when  payments  are  or  are  not  vol- 
untary, and  hence  recoverable  or  not  recov- 
erable. Is  clearly  defined  in  tills  state  in  a 
case  in  all  respects  similar  to  the  one  at  bar. 
We  refer  to  the  case  of  Lewis  et  aL  t.  San 
Francisco  (decided  by  the  District  Court  at 
Appeals  for  the  First  Appellate  District),  2 
Cal.  App.  113,  82  Pac.  110&  This  action 
was  brought  by  the  executors  of  the  estate 
of  M.  W.  Lux,  deceased,  to  recover  back  fees 
for  filing  an  inventory  and  appraisement  in 
such  estate  exacted  and  paid  under  the  same 
unconstitutional  act  under  which  they  were 
exacted  from  the  assignors  of  plaintiff,  and 
from  a  Judgment  of  recovery  the  defendant 
appealed.  The  same  grounds  were  urged  in 
the  appellate  district  court  against  the  right 
of  recovery  as  we  a:S8ume  were  urged  in  the 
court  below  on  the  motion  for  Judgment  on 
the  pleadings  in  the  case  at  bar — that  the 
payment  was  voluntary  and  not  compulsory. 
The  court  there  lays  down  the  rule  under 
which  it  shall  be  determined  when  payments 
are  deemed  to  have  been  voluntarily  made 
and  not  recoverable,  and  when  they  shall  be 
deemed  involuntarily  paid  and  subject  to 
recovery.  It  declares:  "When  an  Illegal 
demand  is  made  against  the  person  or  prop- 
erty of  an  individual  which  can  be  enforced 
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only  by  a  Judgmont  therefor  In  an  action 
at  law  wherein  ho  can  contest  Its  legality,  or 
If  made  under  a  threatened  sale  of  his  prop- 
erty, and  he  can  contest  the  validity  of  the 
proc-eedlngs  whenever  an  attempt  Is  made  to 
disturb  his  pcesessijn,  and  he  pays  the  claim 
or  demand  rather  than  be  subjected  to  such 
action  or  to  have  his  property  sold,  such 
payment  Is  voluntary,  to  the  extent  that  It 
cannot  be  recovered  In  an  action  therefor. 
If,  however,  an  Illegal  demand  Is  made  by 
any  person  holding  an  ofllcial  position,  with 
the  color  of  authority  to  enforce  the  same, 
and  such  demand  operates  as  a  restraint  up- 
on the  exercise  of  an  undoubted  right  or 
privilege,  and  In  Its  enforcement  there  Is  no 
opportunity  of  contesting  its  validity,  a  pay- 
ment of  the  demand  in  order  to  remove  such 
restraint  is  compulsory,  and  not  voluntary. 
The  distinction  to  be  observed  Is  between  a 
payment  made  for  the  purpose  of  protecting 
or  securing  the  present  enjoyment  of  a  right 
to  which  the  person  Is  immediately  entitled 
and  a  payment  made  to  prevent  a  threaten- 
ed disturbance  of  such  right  where  there  is 
no  authority  to  Interfere  with  Its  enjoyment 
until  the  right  of  the  threatening  party  shall 
be  established  in  a  Judicial  proceeding  in 
which  the  rights  of  the  respective  parties 
may  be  presented  and  determined.  In  the 
latter  case  a  payment  to  avoid  such  threat- 
ened contest  is  regarded  as  voluntary,  while 
In  the  former  case  it  is  compulsory.  The  ex- 
action by  a  clerk  or  other  official  against  the 
protest  of  a  party  of  Illegal  fees  as  a  condi- 
tion for  filing  a  document  In  bis  office  which 
the  party  presenting  it  Is  entitled  to  have 
filed  by  him  renders  the  payment  of  such 
fees  compulsory,  and  It  Is  none  the  less  com- 
pulsory that  the  party  could  have  procured  a 
writ  of  mandate  compelling  him  to  file  the 
document  without  paying  the  fees  demand- 
ed. His  right  to  file  the  document  was  Im- 
mediate, and  the  payment  of  the  fee  under 
the  alternative  of  bringing  such  action  and 
incurring  the  expense  and  delay  thereof  Is 
not  voluntary."  We  think  there  can  be  no 
question  of  the  accuracy  of  the  rule  as  thus 
clearly  laid  down  by  the  District  Court  of 
Appeal,  and  which  Is  sustained  by  numer- 
ous authorities,  many  of  which  are  cited 
in  the  opinion  of  the  court. 

The  allegations  of  the  complaint  at  bar. 
In  our  Judgment,  square  exactly  with  the 
rule  laid  down  above  as  to  the  right  of  re- 
covery where  illegal  fees  are  exacted  by  one 
In  official  authority,  preventing  the  immedi- 
ate exercise  of  an  undoubted  right  unless 
upon  their  payment.  They  show  a  case  of 
compulsory  payment  within  the  rule,  and 
the  action  of  the  lower  court  In  ordering 
judgment  npon  the  pleadings  was  erroneous. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;   McFARUAND,  J.;  HENSHAW,  J. 


UtCaLStt 
In  re  SUTHO'S  ESTATE.    (S.  P.  4.76S.) 
(Supreme  Court  of  California.    Dec.  6.  1007.) 

1.  Afpeai.  —  Requisites  —  Bond  —  Notice  — 
Time. 

Notice  of  appeal  from  a  decree  of  distribn- 
tion  wns  Berved  May  31,  1906,  and  June  4th 
another  notice  identical  with  the  first,  except  as 
to  the  date,  was  served.  On  June  5th  appel- 
lants filed  an  undertaldng,  reciting  that  they 
were  about  to  appeal  from  the  decree,  etc.,  bat 
failing  to  specify  whether  the  appeal  referred 
to  was  the  one  taken  by  the  notice  of  May  31st 
or  .Tune  4th.  and  on  June  0th  a  second  under- 
taking was  filed,  which  also  contained  a  similar 
omifsRion.  Held  that,  under  St.  1906.  p.  8,  c.  & 
providing  that  any  act,  which  according  to  law 
should  have  been  done  in  the  month  of  June. 
1900,  could  lawfully  have  been  done  on  or 
before  July  10,  1006,  the  time  for  filing  an 
undertnkin;;  on  appeal  pursuant  to  the  notice  of 
May  31,  1906,  bad  not  expired  on  June  0,  1906. 
so  that  the  undertaking  filed  on  that  date  was 
sufilcient  to  perfect  the  appeal,  it  intended  to 
support  either  notice. 

2.  Same— Separate  Notices— Single  Appeal. 

Notice  of  appeal  from  a  decree  was  served 
May  31.  lOOC,  and  on  June  4tb  another  notice. 
Identical  with  the  first,  except  as  to  the  date, 
wax  served.  On  .Tune  5th  an  undertaking  was 
filed,  which  failed  to  specify  which  notice  it 
related  to,  and  on  June  9th  a  second  under- 
taking containing  a  similar  omission  was  filed. 
At  the  time  the  first  notice  was  given,  and  be- 
fore the  giving  of  the  second,  a  series  of  legal 
holidays  declared  by  the  Governor  had  extended 
the  time  for  takinz  the  appeal,  which  othprwise 
would  have  expired  on  May  31,  190(5,  so  that  It 
did  not  expire  until  June  3,  1900,  on  which  date 
St.  1900,  p.  8,  c.  5,  providing  that  any  act 
which  Rhould  have  been  performed  in  June,  1906. 
could  lawfully  be  done  on  or  before  July  10, 
1900,  ag.iin  extended  the  time  to  that  date. 
Hcfi  that,  since  neither  notice  was  filed  too 
late,  the  two  notices  and  undertakings  consti- 
tuted hut  one  appeal ;  the  last  in  point  of  time 
being  a  mere  repetition  of  the  first,  and  hence 
respondents  were  not  entitled  to  a  dismissal 
because  neither  of  the  undertakings  indicated 
the  notice  to  which  they  related. 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  92  Pac.  486. 

PER  CURIAM.  In  the  opinion  In  this 
case,  we  held  that  the  undertaking  given  on 
June  5,  1906,  was  void  for  uncertainty  be- 
cause at  that  time  the  two  notices  of  appeal, 
given  May  31,  1906,  and  June  4,  1906,  respec- 
tively, were  both  running  and  capable  of  be- 
ing perfected,  and  the  undertaking  did  not 
specify  which  notice  It  was  intended  to  sup- 
port. We  also  held  that  the  undertaking  of 
June  9,  1906,  wns  valid  because  at  that  time 
the  supposed  separate  appeal  of  May  31, 1006, 
had  lapsed,  and  there  was  then  but  one  ap- 
peal In  existence  to  which  the  undertaking 
could  be  taken  to  refer,  namely,  that  taken 
by  the  notice  of  June  4,  1906. 

In  the  petition  for  a  rehearing  onr  atten- 
tion is,  for  the  first  time,  called  to  the  stat- 
ute of  June  8,  1006,  whereby  any  act  which, 
according  to  the  law  relating  to  It,  should 
have  been  done  In  the  month  of  June,  1906, 
could  lawfully  have  been  done  on  or  before 
the  10th  day  of  Jnly,  1906.  St.  1906,  p.  8, 
a  5.    The  effect  of  this  statute  Is  that  the 
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time  for  filing  an  nndertaklng  on  appeal,  In 
pursuance  to  the  notice  of  appeal  of  May  31, 
1906,  bad  not  expired  on  June  9,  1906,  and 
the  undertaking  on  that  day  would  have  been 
good  If  Intended  to  support  either  notice, 
and,  as  It  did  not  specify  the  notice  to  which 
It  related.  It  was  subject  to  the  same  defect 
as  that  of  June  5.  Upon  this  proposition  the 
respondents,  in  their  petition  for  rehearing, 
contend  that  the  appeal  under  the  notice  of 
June  4  should  also  have  been  dismissed.  In 
reaching  the  conclusion  that  the  first  under- 
taking was  Invalid  and  the  second  one  valid, 
we  cited  a  number  of  decisions  to  the  effect 
that  where  appeals  have  been  taken  from 
two  or  more  orders  or  judgments,  and  an 
undertaking  is  filed  which,  by  its  terms,  could 
apply  to  either,  but  which  falls  to  designate 
the  one  to  which  it  Is  Intended  to  apply.  It  Is 
▼old  as  to  both.  Not  having  In  mind  the 
statute  above  referred  to,  we  assumed  for  the 
purpose  of  the  decision,  that  this  rule  was 
applicable  to  this  case. 

On  further  consideration,  we  are  satisfied 
that  the  rule  of  those  decisions  does  not  apply 
to  the  facts  of  this  case,  and  should  not  be 
extended  to  include  It.  Without  exception, 
the  decisions  establishing  that  rule  refer  to 
cases  in  which  two  or  more  appeals  had  been 
taken,  each  from  a  separate  and  distinct  or- 
der or  judgment,  as,  for  example,  from  an 
order  denying  a  motion  for  new  trial  and 
from  an  order  re-taxlng  costs,  or  from  a 
Judgment  and  from  an  order  refusing  to  set 
aside  a  default  In  each  case  there  were  In 
fact  or  in  effect  two  notices  of  appeal,  each 
relating  to  a  separate  matter,  each  requiring 
a  separate  or  distinct  undertaking,  and  each 
«t  the  time  capable  of  being  made  effectual 
by  a  valid  undertaking.  In  this  case  the 
facts  are  materially  different  So  far  as  this 
ix>int  affects  the  case,  there  was  but  one 
judgment,  from  certain  parts  of  which  ap- 
pellants sought  and  Intended  to  appeal.  The 
two  notices  of  appeal  refer  only  to  this  one 
judgment  and  specify  identically  the  same 
parts  thereof.  They  were  indeed  Identically 
the  same,  word  for  word.  The  only  mark  by 
which  tbey  could  be  distinguished  from  each 
other  was  the  different  date  which  occurred 
after  the  signature  of  the  appellants'  attor- 
neys. Either  proceeding  would  have  to  be 
supported  by  the  same  record.  So  far  as 
we  can  perceive.  It  would  be  entirely  imma- 
terial to  the  sureties  whether  the  undertaking 
was  meant  to  support  one  notice,  or  the 
other,  or  both,  for  each  would  be  an  appeal 
by  the  same  parties  from  the  same  parts  of 
the  judgment  and  served  upon  the  same  par- 
ties as  respondents.  The  effect  would  be  the 
same  in  all  particulars.  The  time  for  filing 
the  transcript  in  this  court  might  have  been 
different  if  there  had  been  no  proceedings 
then  pending  for  a  new  trial,  or  to  settle 
a  bill  of  exceptions.  Such  proceedings  were. 
In  fact,  pending,  and  consequently  the  tran- 
Mcrlpt  under  either  notice  of  appeal  would  be 
dae  at  the  same  time;  that  is,  under  our  rule, 


within  40  days  after  the  determination  of  tbe 
motion  for  a  new  trial,  an  event  which  oc- 
curred on  January  9,  1907.  The  respondent* 
would  not  even  be  prejudiced  by  the  necessity 
to  determine  which  of  tbe  undertakings  they 
would  elect  to  rely  on,  for  both  were  filed 
after  the  two  notices  of  appeal  were  filed,  the 
amount  of  each  was  the  same,  the  surety 
was  tbe  same,  tbe  liability  would  be  the  same 
and  would  depend  upon  the  same  breach, 
and  both  could  be  joined  In  one  complaint 
The  statute  of  limitations,  therefore,  would 
begin  to  run  at  the  same  time  in  either  case. 

At  tbe  time  the  first  notice  was  given,  and 
before  the  giving  of  the  second,  a  series  of 
legal  holidays,  declared  by  the  Governor,  had 
extended  the  time  for  taking  the  appeal, 
which  otherwise  would  have  expired  on  May 
31,  1900,  so  that  It  did  not  expire  until  June 
3,  190C.  On  that  day  the  statute  above  refer- 
red to  again  extended  the  time  to  July  10th. 
It  follows  that  the  respondents  could  not  ob- 
ject that  either  notice  was  filed  too  late,  and 
in  that  respect  also  the  difference  between 
the  two  notices  Is  to  them  immaterial.  We 
are  reminded  by  this  fact  that  these  holidays 
had  caused  much  uncertainty  in  the  minds 
of  the  profession  as  to  the  right  to  take  an 
appeal  while  they  continued,  and  that  the 
terms  of  the  act  extending  the  time  were 
probably  not  well  understood  at  the  time  the 
appellants  were  required  to  take  these  pro- 
ceedings. In  such  circumstances  the  courts 
should  not  be  too  Insistent  upon  the  observ- 
ance of  trivial  and  useless  technicalities. 
The  objections  to  tbe  undertakings  are  about 
as  barren  of  substantial  foundation  or  merit, 
or  even  of  technical  Importance,  as  can  well 
be  conceived. 

Our  conclusion  Is  that  the  two  notices  and 
undertakings  constituted.  In  substance,  but 
one  appeal  from  the  parts  of  the  judgment 
referred  to,  and  that  the  last  in  point  of  time 
were,  in  effect,  mere  repetitions  of  the  first, 
taken  out  of  abundance  of  caution  because 
of  the  uncertainty  In  regard  to  the  effect  of 
the  first  proceeding,  and  that  this  court  has 
jurisdiction  of  that  appeal.  As  the  judgment 
dismissing  the  supposedly  distinct  appeal  of 
May  31,  1906,  has  already  been  made  by  this 
court  and  the  case  can  be  as  well  presented 
and  the  court  has  jiirisdlction,  without  aid 
from  that  notice.  It  is  unnecessary  to  make 
any  change  In  that  judgment.  The  dismissal 
will  serve  to  dispose  of  the  notice  of  May 
31  and  the  undertaking  of  June  5,  1906.  The 
appeal  will  rest  on  the  notice  of  June  4  and 
the  undertaking  of  June  9,  1906.  And  this, 
we  presume,  was  precisely  what  the  appel- 
lants and  their  surety  intended.  It  vv-ould 
have  been  more  regular  to  have  stricken  out 
the  first  notice  and  undertaking,  leaving  the 
appeal  to  stand  on  those  filed  last,  but  the 
irregularity  of  the  other  method  is  wholly 
immaterial  in  the  present  case,  and  too  trifl- 
ing to  require  a  change  In  the  order  already 
made. 

The  petition  for  rehearing  is  denied. 
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BDCHNEK  T.  MALLOY  «t  ■!.    (Baa  1,590.) 
(Supreme  Court  of  California.    Dec.  5,  1907.) 

1.  AppeaIt— Bond— Defects— Amendmewt. 

Where  an  appeal  bond  recited  an  appeal 
from  appellant's  motion"  for  a  new  trial,  en- 
tered, etc..  on  July  2.  1007,  instead  of  from  the 
"order"  denying  such  motion,  which  waa  made 
and  entered  on  that  day,  the  defect  waa  not 
gruund  for  dismissal  of  the  appeal,  where  ap- 
pellant tendered  a  sufficient  undertalcine  con- 
taining a  proper  recital  approved  by  a  justice 
of  the  Supreme  Conrt  before  the  hearing  of  the 
motion  to  dismiss,  as  authorized  by  Code  Cir. 
Proc.  S  9i^. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  K  2077.  2081.1 

2.  Samb— Review  of  Two  Deoibionb— Siwom 
Bono. 

Only  one  undertaking,  in  the  sum  of  $300, 
la  required  to  give  the  Supreme  Court  jurisdic- 
tion of  an  appeal  both  from  a  judgment  and 
from  an  order  denying  a  motion  for  a  new 
trial  of  the  action,  the  appeals  for  all  purpose* 
of  the  undertaking  being  one. 

[Ed.  Note.- For  cases  in  point,  tee  Cent  Dig. 
vol.  2,  Appeal  and  Error,  S  2097.] 

&   SAMK— LlABILITT    or    SUBETT., 

An  undertaking  on  appeal  recited  an  appeal 
from  a  judgment  and  from  an  order  denying  a 
motion  for  a  new  trial,  and  bound  the  sureties 
to  pay  "all  damages  and  costs  which  might  be 
awarded  on  the  appeal  or  on  a  dismissal  there- 
of." Held,  that  the  word  "appeal."  as  osed  in 
the  undertaking  portion  of  the  bond,,  meant  the 
whole  apppal  as  described  by  the  instrument, 
including  the  appeal  from  the  judgment  and  the 
appeal  from  the  order  denying  the  new  trial, 
and  therefore  bound  the  sureties  for  any  and  all 
costs  and  damages  that  might  be  awarded  on 
either  of  sach  appeals. 

4.  Saue. 

Where  an  undertaking  on  appeal  recited  ap- 
peals from  a  Judgment  and  from  an  order  deny- 
ing appellants  motion  for  a  new  trial,  and 
bound  the  sureties  to  paj  all  damages  and  costs 
which  might  be  awarded  on  the  appeal  or  on  a 
dismissal  thereof,  if  a  portion  only  of  such 
appeal  be  decided  against  appellant  or  dismissed, 
the  sureties  would  be  liable  only  for  the  costs 
and  damages  awarded  as  to  that  portion ;  while 
if  both  judgment  and  order  be  amrmed,  or  the 
appeals  from  both  dismissed,  or  one  aflirmed  and 
the  other  dismissed,  the  sureties  would  be  liable 
for  all  costs  and  damages  awarded  on  the  whole. 

In  Bank.  Appeal  from  Superior  Court. 
Blsklyon  County;    J.  S.  Beard,  Judge. 

Action  by  0.  F.  M.  Buchner  against  Daniel 
Malloy  and  others.  From  a  Judgment  against 
defendant  Malloy,  and  from  an  order  deny- 
ing his  motion  for  a  new  trial,  he  appeals. 
On  motion  to  dismiss.    Denied. 

Glllis  ft  Tapscott  and  Charles  J.  Lnttrell. 
for  appellant  Cobnrn  ft  Collier,  for  respond- 
ent 

ANQELLOm,  3.  This  Is  a  motion  to 
dismiss  the  appeal  of  Daniel  Malloy  from 
from  the  judgment  given  against  blm  In  the 
above-entitled  action,  and  from  the  order 
denying  bis  motion  for  a  new  trial  in  said 
action,  upon  the  ground  that  no  sufficient  or 
any  undertaking  on  appeal  was  flied  upon  ei- 
ther of  said  appeals. 

It  will  be  assumed  for  the  purposes  of  the 
decision  that  It  appears  from  the  record  be- 
fore OS  that  the  only  nndertaklng  on  appeal 


filed  In  the  superior  conrt  wai  the  one  of 
which  a  copy  Is  contained  In  the  moving 
papers.  So  far  as  Is  material,  that  tinder- 
taking  Is  as  follows:  "Whereas,  Daniel  Mal- 
loy, one  of  the  defendants  In  the  above-en- 
titled action,  Is  about  to  appeal  to  the  Su- 
preme Court  of  the  state  of  California,  from 
a  judgment  and  decree  made  and  entered 
against  him  In  said  action.  In  the  said  su- 
perior court  in  favor  of  the  above-named 
plaintiff,  •  •  •  on  the  8th  day  of  Feb- 
ruary, A.  D.  1007,  •  •  •  and  from  aoid 
defendant,  Daniel  Ualloifi  motion  for  a  new 
trial  herein  made,  entered,  and  filed  on  the 
id  day  of  July,  A.  D.  1907:  Now,  therefore, 
In  consideration  of  the  premises  and  of  such 
appeal,  we  the  undersigned  Peter  Blake  and 
and  E.  J.  Eller,  both  of  the  comity  of  Sis- 
kiyou, state  of  California,  do  hereby  Jointly 
and  severally  undertake  and  promise  on  the 
part  of  said  appellant  Daniel  Malloy,  that  the 
said  appellant  Daniel  Malloy,  will  pay  all  dam- 
ages and  costs  which  may  be  awarded  against 
said  appellant,  Daniel  Malloy,  on  the  appeal 
or  on  a  dismitaal  thereof,  not  exceeding  three 
hundred  and  •Vioo  ($300.00)  dollars  to  which 
amount  we  acknowledge  ourselves  Jointly 
and  severally  bound."    The  Italics  are  ours. 

So  far  as  the  Imperfection  In  the  recital 
of  the  appeal  from  the  order  denying  a  mo- 
tion for  a  new  trial  Is  concerned,  the  under- 
taking reciting  an  appeal  from  the  appel- 
lant's motion  for  a  new  trial  made,  entered, 
etc.,  on  July  2d,  1907,  Instead  of  from  the 
order  denying  such  motion,  which  the  record 
shows  was  made  and  entered  on  that  day, 
there  can  be  no  doubt  that  the  matter  could 
be  remedied  under  section  954  Of  the  Code 
of  Civil  Procedure  by  the  filing  In  this  court 
before  the  hearing  of  the  motion  to  dismiss 
the  appeal  of  a  good  and  sufficient  under- 
taking, containing  the  proper  recital,  approv- 
ed by  a  justice  of  this  court  Dnder  the  cir- 
cumstances, there  could  be  no  question  as  to 
the  true  intent  and  meaning  of  the  recital 
in  the  undertaking,  and  the  defect  Is  purely 
technicaL  A  good  and  sufficient  undertak- 
ing in  n.ll  respects,  containing  a  proper  re- 
cital in  this  regard — the  words  "the  order  of 
said  court  denying"  being  Inserted  after  the 
word  "from"  and  before  the  words  "said  de- 
fendant"—executed  by  the  sureties  on  the 
original  undertaking  and  approved  by  the 
chief  Justice  of  this  court,  was  filed  herein 
prior  to  the  hearing  of  the  motion  to  dismiss. 

The  claim  of  respondent  is  that  the  orig- 
inal undertaking  was  void  both  as  to  the  ap- 
peal from  the  Judgment  and  the  appeal  from 
the  order  denying  a  new  trial,  for  the  reason 
that  It  recites  the  two  ajipeals,  and  Is  ex- 
pressly limited  to  one,  without  designating 
which  one.  The  error  In  this  contention  Is 
in  the  assumption  that  the  undertaking,  by 
reason  of  the  use  of  the  singular  term  "ap^- 
peal,"  Is  limited  to  one  only  of  the  appeals. 
Under  our  well-settled  practice,  one  under- 
taking in  the  sum  of  $300  Is  all  that  is  re- 
quired to  give  thia  court  Jurisdiction  of  an 
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appeal  both  from  a  judgment  and  from  an 
order  denying  a  motion  for  a  new  trial  of  the 
action.  This  Is  an  exception  to  the  general 
rale  which  requires  a  separate  undertaking 
for  each  appeal  taken;  but  It  Is  thoroughly 
established  In  this  state  (see  Bell  t.  Staacke, 
137  Cal.  308,  70  Pac.  171,  and  cases  there 
cited),  and  Is  not  dls(puted  by  respondent 
The  effect  of  this  rule  of  practice  is  that  for 
all  the  purposes  of  the  undertaking  on  ap- 
peal the  appeals  from  the  Judgment  and  or- 
der denying  a  new  trial  are  practically  one 
appeal  only.  It  is  essential,  of  course,  that 
the  single  undertaking  so  given  shall  refer 
to  each  of  the  appeals  and  show  on  its  face 
that  It  Is  given  in  consideration  of  both,  and 
If  it  recites  merely  one,  the  other  appeal  will 
be  dismissed.  Dodge  t.  Klmple,  121  Cal.  580, 
54  Pac.  91.  But  where,  as  In  the  case  at  bar. 
It  recites  both  appeals,  and  shows  that  It  Is 
given  In  consideration  of  both,  the  undertak- 
ing to  pay  "all  damages  and  costs  which  may 
be  awarded  on  the  appeal  or  on  a  dismissal 
thereof,"  fairly  construed,  holds  the  sureties 
for  any  and  all  costs  and  damages  that  may 
,  be  awarded  on  either  of  the  two  appeals  in 
consideration  of  which  the  bond  is  given. 
The  word  "appeal"  as  used  in  the  undertak- 
ing portion  of  the  bond  means  the  whole  ap- 
peal before  mentioned  and  described  in  the 
instrumoit,  namely,  the  appeal  from  the 
judgment  and  the  appeal  from  the  order 
denying  a  new  trial,  thus  embracing  both  ap- 
peals. If  a  portion  only  of  such  appeal  be 
decided  against  the  appellant  or  dismissed, 
the  sureties  are  liable  only  for  the  costs  and 
damages  awarded  as  to  that  portion,  while 
if  both  Judgment  and  order  are  afDrmed,  or 
the  ap«peals  from  both  dismissed,  or  one  la 
aflfirmed  and  the  appeal  from  the  other  dis- 
missed, they  are  liable  for  all  the  costs  and 
damages  awarded  on  the  whole.  This  Is  the 
only  possible  reasonable  construction  of  the 
undertaking  as  a  whole.  The  precise  ques- 
tion here  presented  appears  to  have  been  de- 
cided by  this  court  in  Granger  v.  Robinson, 
114  Cal.  631,  46  Pac.  601.  The  undertaking 
there  was  in  all  material  respects  the  same 
as  the  one  here  Involved,  and  it  was  held  suf- 
ficient to  cover  both  the  appeal  from  the 
judgment  and  the  appeal  from  the  order 
denying  a  new  trial.  In  denying  the  motion  to 
dismiss,  this  court  there  said:  "If  •  •  • 
both  appeals  are  referred  to  In  the  under- 
taking, and  made  the  consideration  for  its 
execution,  a  single  undertaking  for  $300  will 
b«  sufficient  In  the  present  case  the  under- 
taking recites  that  the  defendant  has  ap- 
pealed from  the  judgment,  and  also  from  the 
order  denying  a  new  trial,  and  Is  executed 
in  consideration  of  the  premises  and  of  snch 
appeal.'  Under  the  rule  of  practice  held  In 
the  above-cited  cases  to  be  well  settled"  the 
rule  authorizing  a  single  undertaking  on  such 
appeal  "this  undertaking  is  sufficient"  We 
liare  not  been  referred  to,  nor  have  we  been 
able  to  find,  any  decision  of  this  court  that 
Is  in  conflict  with  the  views  we  have  ex- 


pressed, or  with  the  dedakm  of  Gcaofer  r. 

Robinson,  snpra. 

From  what  has  been  said.  It  follows  that 
the  motion  to  dismiss  the  appeals  must  be 
denied,  and  it  Is  so  ordered. 

We  concur:  SHAW,  J.;  SLOSS,  J.;  HEN- 
SHAW,  J.;    LORIOAN,J.;    McFARLAND.J. 


ISl  Cal.  4M 
BALDWIN  V.  MILLBR  &  LUX  et  aL    (S.  F. 

8.657.) 
(Supreme  Court  of  California.     Dec.  4,  1907.) 

1.  CoBFOBATioNS— Dividends  from  Capitai.. 

Civ.  Code,  {  309,  providing  that  directors 
of  corporations  must  not  make  dividends,  except 
from  surplus  protits,  and  must  not  divide  auy 
of  the  capital  stock  among  the  stockholderii,  and 
that,  for  violation  thereof,  ttie  directors  Biiall  be 
personally  liable  to  the  corporation,  merely  re- 
strains the  directors  doing  this  of  their  own 
motion,  and  does  not  restrain  the  "corporation" 
from  paying  dividends  out  of  the  capital  stock ; 
and  has  no  reference  to  a  case  where  the  main 
purpose  of  the  corporation,  expressed  in  the  con- 
tract for  its  organization,  and  in  its  articles  of 
incorporation,  is  to  distribute  its  property  to 
the  stockholders,  and  to  liquidate  its  business  as 
speedily  as  possible  without  loss ;  a  purpose  for 
which,  under  section  286,  declaring  tiiat  corpo- 
rations may  l>e  formed  for  any  purpose  for 
which  individuals  may  lawfully  associate  them- 
selves, a  corporation  may  be  legally  organized. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12.  Corporations,  g|  566,  571.  584. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2077,  2078.] 

2.  Saue---Capitai.  Stock— PaoPEBtT  Held  im 
Tbust. 

Where  owners  in  common  of  property,  which 
had  lieen  used  in  the  business  of  a  partnership, 
dissolved  by  the  death  of  a  meml)er,  finding  that 
they  could  not,  without  great  loss,  close  out  the 
business  and  divide  the  property  at  once,  as  tbey 
desired,  entered  into  a  contract  reciting  those 
facts,  and  that  during  the  period  required  for 
liquidation,  it  would  be  necessary,  in  order  to 
prevent  depreciation  of  the  property,  to  carry 
on  the  business;  and  agreeing  to  organise  a 
corporation  to  acquire  such  property,  and  dis- 
pose of  it  as  speedily  as  could  be  advantageously 
done,  and  in  the  meantime,  solely  for  the  pur- 
pose of  preventing  depreciation,  to  carry  on  the 
business  of  the  late  partnership;  and  pro- 
viding that  the  tenants  m  common  of  the  prop- 
erty should  convey  their  rights  in  the  prop- 
erty to  the  corporation,  the  stock  of  which 
should  be  issued  to  them  in  proportion  to  their 
ownerships  of  the  property — the  corporation,  as 
regards  its  stockholders,  does  not  take  an  ab- 
solute unqualified  interest  in  the  property  so 
conveyed  to  it,  but  takes  it  in  trust,  so  that  the 
payment  to  each  stockholder  of  his  pro  rata 
share  of  the  property,  as  fast  as  converted  into 
money.  Is  not  a  division  of  the  capital  stock 
among  the  stockholders,  but  a  mere  oKstrlbation 
of  the  trust  property  according  to  the  terms  of 
the  trust 

3.  Same— Amendment  or  Abtici.es  or  Inoob- 

POBATtON. 

Under  the  agreement  by  which  a  corpora- 
tion was  formed  b^  the  owners  of  property  to 
dispose  of  it  and  distribute  the  proceeds  among 
them,  providing  that  certain  of  the  articles, 
including  one  that  "the  net  profits  of  the  cor- 
poration shall  be  divided  in  money,  at  least  an- 
nually, among  the  stockholders  as  dividends," 
could  be  amended  by  vote  of  the  stockholders 
representing  four-fifths  of  the  stock,  such  article 
can  bp  amended  to  provide  that  the  sum  of 
$300,000  shall  be  so  divided  annually,  and  that 
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If  the  "earnings'*  of  the  corporation  prove  in- 
sufficient to  make  up  that  sum  it  shall  be  raised 
by  sales  of  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  12.  Corporations,  K  119-124.] 

In  Bask.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  Alexander  R.  Baldwin  against 
Miller  ft  Lux  and  others.  Judgment  for 
plaintiff.  Defendant  Melissa  A.  Potter  ap- 
peals.    Afbmed. 

The  following  was  the  opinion  of  McFAR* 
LAND,  J.,  in  department,  in  wlilch  LORI- 
GAN  and  HENSHAW,  JJ.,  concurred: 

The  plaintiff,  as  owner  of  50  shares  of  the 
stock  of  the  corporation  Icnotra  as  Miller  ft 
Iiux,  bronght  this  action  against  said  corpora- 
tion and  its  directors  and  all  its  stockholders, 
other  than  plaintiff.  The  purpom  of  th«  ac- 
tion is  to  hare  the  corporation  and  its  direct- 
ors ordered  to  pay  the  sum  of  ^60,000  to  the 
stockholders,  and  to  pay,  as  his  proportion 
thereof,  the  sum  of  $150  to  plaintiff,  also  to 
have  it  Judicially  determined  and  declared 
tl>at  said  corporation  carry  out  and  perform 
the  obligation  imposed  on  It  by  a  certain  agree- 
ment of  the  date  of  February  6,  1903,  and 
by  the  amended  articles  of  incorporation,  to 
annually,  on  April  Ist  nntil  the  year  1907, 
make  payment  and  distribution  of  $360,000 
to  the  stockholders,  in  proportion  to  their 
shares  of  stock,  the  first  payment  being  in 
the  year  1002;  to  have  it  adjudged  and  de- 
clared that  certain  amended  articles  of  in- 
corporation are  lawful,  valid,  and  binding; 
and  to  have  other  relief  adjudged.  Two  of 
the  directors  answered,  admitting  the  aver- 
ments of  the  complaint,  and  united  in  the 
prayer  thereof.  The  corporation  of  Miller 
ft  Lux,  and  the  other  directors,  answered,  ad- 
mitting the  averments  of  the  complaint,  and 
averring  their  willingness  and  readiness  to 
pay  said  sum  of  $360,000  In  the  year  1902, 
and  the  subsequent  years,  and  stating  that 
the  only  reason  for  not  doing  so  was  their 
doubt  of  their  power  to  make  such  payments, 
and  asking  the  court  to  determine  whether  or 
not  snch  payments  would  be  legal.  All  the 
Stockholders  answered.  Joining  in  the  prayer 
of  the  complaint,  except  Melissa  A.  Potter, 
who  demurred  to  the  complaint,  and  filed 
an  answer  and  cross-compIalnt  in  which  she 
contested  and  denied  the  validity  of  the  pro- 
posed distribution  of  the  $360,000  among  the 
stockholders.  The  Judgment  was  for  plain- 
tiff, and  substantially  in  accordance  with  the 
prayer  of  the  complaint.  From  this  Judg- 
ment, the  defendant  Melissa  A.  Potter  ap- 
peals. There  is  no  appeal  by  any  other  party 
or  person. 

The  transcript  consists  of  the  Judgment 
roll,  a  considerable  amount  of  dociunentary 
evidence,  and  some  stipulated  facts;  but, 
as  appellant  makes  only  one  point  for  re- 
versal, a  brief  summary  of  the  facts  will  be 
sufficient  for  the  purposes  of  ttiis  decision. 

On  the  15th  day  of  March,  1897,  and  con- 


tinuously for  many  years  prior  thereto,  there 
was  in  existence  a  copartnership  consisting 
of  Henry  Miller  and  Charles  Lux,  which  did 
business  under  the  firm  name  of  Miller  & 
Lux.  Tills  firm  owned  a  large  amount  of 
real  and  personal  property  consisting  mainly 
of  lands,  water  rights,  and  live  stock;  and 
it  conducted  a  large  business  in  buying,  rais- 
ing, and  selling  cattle  and  other  live  stock, 
and  carried  on  both  a  wholesale  and  retail 
butchering  business,  and  raising  fruit,  and 
doing  other  kinds  of  farming.  On  said  15th 
day  of  Marcli,  1897,  this  copartnership  was 
dissolved  by  the  death  of  said  Charles  Lux, 
and  all  its  property  passed  into  the  ownership 
of  a  large  number  of  persons,  who  held  the 
same  as  tenants  In  common.  These  owners 
were  desirous  of  closing  the  business  of  the 
late  firm,  and  dividing  the  property  among 
themselves  in  proportion  to  their  interests, 
but  found  that  this  could  not  be  done  im- 
mediately withont  great  loss.  Therefore,  all 
these  co-tenants  entered  into  a  certain  writ- 
ten contract,  marked  "Exhibit  A."  In  this 
contract  It  was  stated,  among  other  things, 
tliat:  "Whereas  the  parties  hereto  are  de- 
sirous of  settling  and  liquidating  the  said 
business,  and  of  selling  all  the  property  of 
said  late  copartnership,  and  converting  the 
same  into  money,  and  dividing  the  same  be- 
tween the  parties  hereto  in  proporti<Mi  to 
their  respective  interests;  bnt,  owing  to  the 
long  continued  depression  In  business,  and 
tlie  great  amount  of  property  owned  by  said 
partnership,  and  the  complicated  nature  of 
the  business  thereof,  it  will  probably  require 
an  extended  period  to  complete  such  liquida- 
tion, during  wUch  period  it  will  be  neces- 
sary, in  order  to  prevent  depreciation  of  the 
said  pr«^)erty  and  otlier  losses,  to  continue  to 
carry  on  the  business  of  said  late  partner- 
ship: Now,  therefore,  for  the  purposes  of 
carrying  out  the  objects  aforesaid,  the  par- 
ties hereto  do  covenant  and  agree  each  with 
the  others:  That  the  parties  hereto  shall 
cause  to  be  formed,  under  the  laws  of  the 
state  of  California,  ii  corporation,  under  the 
name  and  style  of  Miller  &  Lux,  for  the  pur- 
pose of  acquiring  the  property  of  the  sat<f 
late  firm  of  Miller  &  Lux,  and  of  gradually 
disposing  of  the  same  as  speedily  as,  in  the 
Judgment  of  a  majority  of  tlie  board  of  di- 
rectors of  said  corporation,  such  disposition 
can  fairly  and  advantageously  be  effected, 
and  of  dividing  the  proceeds  thereof  among 
the  stockholders;  and,  in  the  meantime,  and 
solely  for  the  purpose  of  avoiding  deprecia- 
tion in  the  value  of  said  property,  and  con- 
sequent loss,  the  said  corporation  shall,  as 
subsidiary  to  said  main  purpose,  carry  on  the 
said  business  of  the  said  late  copartnership." 
It  was  further  provided  in  the  contract  that 
the  tenants  in  common  shall  convey  all  their 
respective  rights  in  said  property  to  said 
corporation,  and  that  the  stock  of  the  cor- 
poration should  all  be  issued  to  said  co-ten- 
ants, in  proportion  to  their  ownerships.  The 
contract  was  completed  by  the  •  formation  ii^ 
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said  corporation  of  Miller  &  Lux,  the  convey- 
ance of  tbe  property  to  the  corporation,  and 
the  Issuance  of  Its  stock  to  the  said  copart- 
ners. It  was  provided  that  the  articles  of 
incorporation,  which  were  adopted,  might  be 
amended  by  the  unanimous  vote  of  all  the 
directors,  and  the  vote  or  written  consent  of 
stockholders  representing,  at  least,  four-fifths 
of  the  stock.  Afterwards,  by  the  unanimous 
vote  of  the  directors,  and  the  written  con- 
sent of  the  stockholders  representing  more 
than  four-fifths  of  its  stock,  the  articles  of 
Incorporation  were  amended  so  as  to  provide 
that  annually,  on  the  1st  day  of  April,  1002, 
and  annually  thereafter  on  the  1st  day  of 
April  until  the  year  1007,  there  should  be 
divided  and  distributed  to  the  stockholders, 
in  proportion  to  their  shares,  the  sum  of 
$360,000,  and  that  If  the  profite  In  any  one 
year  did  not  amount  to  that  sum  then  the 
balance  should  be  procured  by  sales  of  assets 
of  the  corporation.  The  appellant  Potter  did 
not  agree  to  these  amendments.  It  was  fur- 
ther provided  that  the  proceeds  of  sales  of 
lands  of  the  corporation  should  be  considered 
as  profits,  and  divided  among  the  stockhold- 
ers. 

The  corporation,  tbe  directors,  and  tbe 
stockholders  also  entered  into  a  written  con- 
tract, by  wbich  "the  corporation"  covenanted 
and  promised  to  divide  annually  among  the 
stockholders  the  said  sum  of  $360,000,  as  pro- 
vided by  the  amended  articles.  No  rights  of 
creditors  are  involved  In  the  case;  and  It 
appears,  among  the  stipulated  facts,  that  the 
property  and  assets  of  the  corporation  exceed 
in  value  the  amount  of  $12,000,000,  over  and 
above  all  debts  and  liabilities. 

We  think  that  tbe  foregoing  Is  a  sufficient 
statement  of  the  facts  for  the  determination 
of  this  appeal  Tbe  only  point  which  ap- 
pellant makes  In  her  short  brief  is  stated 
therein  aB  follows:  "The  amended  articles 
expressly  provide  for  a  violation  of  law,  and 
the  judgment  of  the  court  does  so  also.  The 
authorities  are  practically  unanimous  tl.at 
the  capital  of  a  corporation,  except  upon  dis- 
solution, cannot  be  distributed  among  the 
stockholders."  To  this  statement,  section 
309  of  the  Civil  Ciode  and  other  authorities 
are  cited. 

Respondent  contends  that,  under  any  view, 
the  appellant  is  not  an  aggrieved  party,  and 
is  not  In  a  position  to  contest  the  validity 
of  tbe  proposed  distribution,  because  her 
predecessor  In  interest  signed  the  original 
contract  and  articles  of  Incorporation,  which 
provided  that  the  articles  might  be  amended 
in  manner  as  they  were  afterwards  amended; 
but  we  do  not  consider  it  necessary  to  dis- 
cuss this  contention,  or  to  pass  upon  certain 
other  contentions  of  respondent;  because,  In 
our  opinion,  the  contention  that  section  800 
of  the  Civil  Code  does  not  apply  to  the  case 
at  bar  must  be  maintained.  Said  section 
relates  to  the  "iwwers  of  directors,"  and  that 
iwrt  of  It,  material  here.  Is  ae  follows:  "The 
directors  of  corporations  must  not  make  divi- 


dends, except  from  the  surplus  profits  arising 
from  the  business  thereof;  nor  must  they 
create  any  debts  beyond  their  subscribed  cap- 
ital stock;  nor  must  they  divide,  withdraw, 
or  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock,  except  as  here- 
inafter provided,  nor  reduce  or  increase  the 
capital  stock,  except  as  herein  specially  pro- 
vided. For  a  violation  of  the  provisions  of 
this  section,  the  directors  under  whose  ad- 
ministration the  same  may  have  happened 
(except  those  who  may  have  caused  their 
dissent  therefrom  to  be  entered  at  large  on 
the  minutea  of  the  directors  at  the  time,  or 
were  not  present  when  the  same  did  happen) 
are.  In  their  Individual  or  private  capacity. 
Jointly  and  severally  liable  to  the  corpora- 
tion, and  to  the  creditors  thereof,  to  the  full 
amount  of  the  capital  etock  so  divided,  with- 
drawn, paid  out,  or  reduced,  or  debt  con- 
tracted; •  •  •  provided,  however,  that 
where  a  corporation  has  been  heretofore  or 
may  hereafter  be  formed  for  the  purpose, 
among  other  things,  of  acquiring,  holding  and 
selling  real  estate,  water  and  water  rights. 
the  directors  of  such  corporation  may,  with 
the  consent  of  the  stockholders  representing 
two-thirds  of  the  capital  etock  thereof,  given 
at  a  meeting  called  for  that  purpose,  divide 
among  the  stockholders  the  land,  water,  or 
water  rights  so  by  such  corporation  held, 
in  the  proportions  to  which  their  holdings 
of  such  stock  at  the  time  of  such  division 
entitle  them."  It  Is  to  be  observed  that  this 
section  is  aimed  at  the  directors  alone,  and 
evidently  relates  to  an  ordinary  corporation 
organized  for  the  purpose  of  continuously 
carrying  on  some  business  as  a  going  con- 
cern, and  Its  purpose  is  to  prevent  tbe  di- 
rectors of  such  corporation  from,  of  their 
own  motion,  distributing  and  crippling  such 
business  by  diminishing  the  capital  stock, 
and  thus  lessening  the  capacity  of  the  cor- 
poration to  successfully  carry  on  Its  busi- 
ness. And  the  section  does  not  make  such 
acts  of  the  directors  void,  but  declares,  mere- 
ly, that  certain  consequences  shall  follow 
such  acts — ^namely,  that  the  directors  shall 
personally  be  liable  "to  tbe  corporation"  and 
the  creditors  for  the  amount  of  the  capital 
stock  so  divided.  But  the  section  does  not 
restrain  "the  corporation"  from  paying  divi- 
dends out  of  tbe  capital  stock,  and  has  no 
reference  to  a  case,  like  the  one  at  bar,  where 
the  main  purpose  of  the  corporation,  express- 
ed In  the  contract  for  its  organization,  and 
declared  in  its  articles  of  incorporation,  is  to 
distribute  the  property  of  the  corporation  to 
the  stockholders,  and  to  liquidate  its  busi- 
ness as  speedily  as  liquidation  could  be  ac- 
complished without  loss  to  the  owners.  Te 
say  that  this  could  not  be  legally  done  Is  to 
say  that  a  corporation  cannot  be  legally  or- 
gankscd  for  such  purpose — a  proposition  not 
maintahiable.  "Private  corporations  may  be 
formed  for  any  purpose  for  which  individ- 
uals may  lawfully  associate  themselves." 
Civ.  Code,  t  286.  The  owners  as  tenants  in 
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comuion  of  tbe  property  and  assets  of  tbe 
lormer  copartnersbip  of  Miller  &.  Lux,  being 
desirous  of  closing  the  business  as  soon  as 
possible  and  dividing  tbe  property,  could 
bave  formed  a  new  partnersblp  for  that  pur- 
pose,  altbough  it  would  bare  been  an  un- 
wieldy  metbod  of  accomplisblng  tbe  result; 
or  tbey  cotild  bare  appointed  natural  per- 
sons as  tbeir  agents  for  liquidation  and  distri- 
bution. Tbey  concluded,  bowever,  to  create 
a  corporation  as  tbelr  agent  to  carry  out 
their  said  intentions  aa  to  said  proi>erty  and 
business;  and  there  was  no  legal  obstacle  to 
tbeir  adopting  this  plan.  See  Underbill  t. 
Santa  Barbara  Co.,  93  Cal.  800,  28  Pac.  1049, 
and  authorities  there  cited;  Chater  t.  S.  F. 
Sugar  Co.,  19  Cal.  219;  Sborb  v.  Beaudry, 
66  Cal.  446.  The  Judgment  In  the  case  at 
bar  is  founded  upon  the  agreement  and  con- 
tracts of  tbe  organizers  of  tbe  corporation, 
and  of  tbeir  agent  tbe  corporation  itself; 
and  tbe  distribution  of  the  |360,000  annual- 
ly for  a  certain  period  will  not  be  tbe  result 
of  any  misconduct  of  tbe  board  of  directors. 
The  Judgment  appealed  from  Is  affirmed. 

James  F.  Peck,  for  appellant.  Charles  S. 
Wheeler,  Alex.  R.  Baldwin,  Mastick,  Van 
Fleet  &  Mastick,  and  W.  B.  Treadwell,  for 
respondent 

SELAW,  J.  Upon  further  consideration  of 
this  case  upon  rehearing  before  the  court  in 
bank,  we  adhere  to  tbe  opinion  of  Justice 
McFARLAND,  formerly  rendered  In  depart- 
mmt.  In  addition  to  what  is  there  said,  we 
add  some  remarks  concerning  the  points  urg- 
ed upon  tbe  rehearing: 

1.  Tbe  proposition  that  a  corporation  can- 
not, except  in  the  manner  provided  by  law, 
divide  Its  capital  stock  among  its  stockhold- 
ers, has  no  application  to  this  case.  The 
property  formerly  belonging  to  the  firm  of 
Miller  &  Lux,  which  was,  by  tbe  successors 
in  interest  of  that  firm,  conveyed  to  tbe  new- 
ly formed  corporation,  also  named  "Miller 
&  Lux,"  was,  in  no  proper  sense,  within  the 
meaning  of  tbe  law  and  the  public  policy  for- 
bidding such  division,  the  capital  stock  of 
that  corporation.  In  order  to  determine  the 
character  of  the  estate  which  the  corjwra- 
tlon  Miller  &  Lux  held  In  that  property,  It 
Is  necessary  to  consider  together,  as  parts  of 
one  transaction,  tbe  deeds  of  conveyance  of 
the  respective  parties  to  tbe  corporation; 
the  written  agreement  of  the  same  parties, 
providing  for  the  formation  of  that  corpora- 
tion, with  a  prescribed  form  of  articles  of 
Incorporation,  and  for  tbe  execution  of  said 
deeds  conveying  to  it  the  said  property,  and 
the  articles  of  Incorporation  under  which 
that  corporation  was  formed.  These  Instru- 
ments clearly  show  that  the  corporation  did 
not  take  an  absolute  unqualified  estate  In  the 
property  so  conveyed  to  it,  but,  on  the  con- 
trary, that  it  took  the  legal  title  In  trust  for 
the  purposes  declared  in  the  agreement  and 
in  Its  articles,  and  that  the  grantors  In  the 


deeds  were  the  beneficiaries  of  the  trust. 
Tbe  main  purpose  of  the  trust  was  the  con- 
version of  the  property  conveyed  to  It  into 
money,  and  the  division  of  it,  in  that  form, 
among  tbe  beneficiaries,  who  were  also  its 
stockholders,  aiccordlng  to  their  Interests. 
The  other  powers  given  to  the  corporation 
were  merely  incidental  and  subsidiary  to  the 
main  purpose.  It  is  of  no  consequence  that 
the  agreement  does  not  use  the  word  "trust," 
or  "trustee,"  nor  expressly  declare  that  the 
corporation  Is  to  take  and  hold  the  property 
as  trustee  in  trust.  It  does  declare  with 
much  detail  tbe  purposes  for  which  it  shall 
take  the  property  and  the  disposition  there- 
of to  be  made  by  It;  and  tbese  elaborate 
provisions  show  clearly  and  conclusively  that 
the  corporation  took  no  interest,  beneficial 
to  Itself,  In  the  property,  but  only  the  title, 
custody  and  control  of  It,  for  the  benefit  of 
others.  Tbe  thing  created  by  the  entire  trans- 
action was,  in  fact,  a  trust,  and  the  corpora- 
tion was  In  fact  constituted  a  trustee  of  tbe 
property,  and  it  matters  not  that  the  agree- 
ment does  not  call  it  by  that  name. 

The  fact  that  the  corporation  did,  aa  pro- 
vided In  tbe  agreement.  Issue  stock  to  each 
Interested  party,  having  a  nominal  par  value 
equal  to  tbe  estimated  value  of  the  Interest 
of  the  particular  person  In  the  property  con- 
veyed to  it,  did  not  convert  the  trust  property 
into  the  absolute  property  of  the  corporation, 
did  not  prevent  it  from  becoming  trust  prop- 
erty, nor  In  any  respect  add  to  tbe  estate  of 
the  corporation  therein,  nor  to  Us  powers  to 
deal  therewith.  For  convenience  of  distribution, 
the  nominal  capital  stock  of  the  corporation 
was  fixed  at  $12,000,000,  divided  Into  120,000 
shares  of  the  par  value  of  $100  each.  They 
could  as  well  have  been  made  worth  $1  each. 
Whatever  their  par  value,  they  were  Intend- 
ed only  as  mere  denominators  to  Indicate  the 
interests  of  the  respective  grantors  In  the 
Miller  &  Lux  partnership  assets  included  In 
the  scheme  of  distribution,  and  the  propor- 
tions of  the  proceeds  to  which  they  would  be 
entitled.  Tbe  payment  to  each  stockholder 
of  bis  pro  rata  share  of  the  property,  as 
fast  as  it  was  controverted  Into  money,  as  the 
agreement  provided,  was,  therefore,  not  a 
division  of  the  capital  stock  of  the  corpora- 
tion among  Its  stockholders,  but  a  mere  dis- 
tribution of  the  trust  property  In  accordance 
with  the  terms  of  tbe  trust 

It  Is  urged  that  the  stock  was  to  be  Issued 
as  fully  paid  stock,  and  that  If  in  truth  noth- 
ing was  received  for  it  except  the  property 
taken  in  trust  the  beneficial  Interest  in  which 
still  remained  In  tbe  grantors,  the  scheme 
would  be  unlawful  (Const  art  12,  {  11;  Civ. 
Code,  §  359),  and  that  therefore,  there  could 
not  have  been  an  intention  to  create  a  trust. 
Tbe  law  forbidding  the  Issuance  of  stock  ex- 
cept for  value  is  for  the  benefit  of  creditors, 
and  to  secure  equality  among  stockholders. 
Tbe  plan  here  adopted  does  no  Injustice  to 
any  stockholder,  all  of  them  having  agreed  to 
it  with  full  knowledge  of  all  the  facts  and  be- 
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Ing  on  an  equal  footing.  The  rights  of  cred- 
itors are  not  Involved  In  this  action.  The  cor- 
poration and  its  stockholders  may  be  estop- 
ped, as  against  creditors,  to  deny  the  liabili- 
ties to  be  Implied  from  the  form  of  Its  or- 
ganization, as  If  the  stock  was  actually  paid 
up  to  Its  par  value,  but  we  think  the  Inten- 
tion to  convey  a  mere  trust  estate  to  the  cor- 
poration is  so  clear,  that  it  must  be  given 
that  effect,  even  if  It  is  inconsistent  In  some 
particulars  with  the  provisions  of  the  law 
governing  corporations.  That  a  corporation 
may  be  formed  for  such  a  purpose  is  clear. 
Civ.  Code,  t  286.  The  principle  that  it  may 
lawfully  be  a  trustee  of  property,  holding  no 
beneficial  Interest  therein,  as  to  its  stock- 
holders, though  It  may  be  otherwise  as  to 
creditors,  Is  recognized  in  Shorb  v.  Beaudry, 
56  Cal.  450;  Chater  v.  S.  P.,  etc.,  Co..  19  Cal. 
247;  Hunt  v.  Davis,  135  Cal.  34,  66  Pac.  957; 
Cornell  v.  Corbln,  64  Cal.  200,  30  Pac.  629; 
Clute  V.  Loveland,  68  Cal.  258,  9  Pac.  133; 
and  Behlow  v.  Fischer,  102  Cal.  215,  36  Pac. 
509. 

In  this  case  the  trust  was  declared  and 
created  by  the  "instrument  under  which  the 
trustee  claims  the  estate  affected,"  as  pro- 
vided in  subdivision  2  of  section  852  of  the 
Civil  Code.  That  instrument  consists  of  the 
deeds  conveying  the  property  to  it  and  the 
previous  agreement  in  pursuance  whereof 
they  were  made,  which  must  all  be  read  to- 
gether as  one  Instrument  It  was  not  neces- 
sary that  the  corporation  should  sign  a  dec- 
laration of  the  trust,  as  provided  in  subdi- 
vision 1  of  that  section. 

2.  It  was  contended  in  the  petition  for  re- 
hearing that  there  was  no  power  to  amend 
the  articles  of  incorporation  so  as  to  provide 
for  the  annual  division  of  at  least  $360,000 
among  the  parties  Interested,  or  so  as  to  re- 
quire the  sale  of  sufficient  property  for  that 
purpose.  The  point  is  not  well  taken.  The 
original  agreement  provided  that  as  to  the 
subdivisions  numbered  7  to  11,  Inclusive,  of 
the  agreement,  and  the  corresponding  sub- 
divisions of  the  articles  of  incorporation, 
amendments  could  be  made  by  the  vote  or 
written  consent  of  stockholders  representing 
at  least  four-fifths  of  the  capital  stock.  This 
was  binding  on  the  appellant,  and  such 
amendments  could  be  made  by  fomr-flfths  of 
the  stockholders  without  her  consent  and 
against  her  will.  The  amendment  made  was 
germane  to  the  std>ject8  covered  by  the  sub- 
divisions above  mentioned^  Subdivision  10  of 
the  original  articles  provided  "that  the  net 
profits  of  the  corporation  shall  be  divided  in 
money,  at  least  annually,  among  the  stock- 
holders, as  dividends."  Subdivisions  2  and  9 
declared,  in  effect,  that  the  "profits"  and  "di- 
vidends" to  be  divided  annually  were  to  con- 
sist of  the  excess  of  the  proceeds  of  the  prop- 
erty over  the  debts  and  expenses.  Subdivi- 
sion 10  was  amended  so  as  to  declare  that 
the  sum  of  $360,000  was  to  be  so  divided  an- 
nually, and  that  if  the  "earnings"  of  the  cor- 
poration, which  we  understand  to  mean  the 


net  proceeds  of  the  property  converted  Into 
money,  should  prove  insufficient  to  make  up 
that  sum  it  should  be  raised  by  sales  of  prop- 
erty. The  corporation  had  power  to  make 
sales  to  that  amount,  at  the  discretion  of  its 
directors,  without  the  amendment  The  only- 
effect  of  the  amendment  was  to  make  it  oblig- 
atory Instead  of  discretionary.  We  think 
this  was  clearly  an  amendment  to  the  sec- 
tion, as  contemplated  by  the  power  of  amend- 
ment given  In  the  original  agreement  and  is 
binding  on  the  appellant. 

We  do  not  consider  the  other  objections 
urged  as  sufficiently  important  to  require 
notice. 

The  Judgment  Is  afiirmed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J.;  LORIGAN.J.;  ANGBIXOTTI,  J. 


«  Cal.  Kve-  <84 
CONTINENTAL  BUILDING  ft  LOAN  ASS'N 
OP  CALIFORNIA  v.  LIGHT  et  al.    (Civ. 
890.) 

(Court  of  Appeal,  Second  District  California. 

Oct  23,  1907.     Rehearing  Denied 

Nov.  22.  1907.) 

1.  MoBTOAOES— Tbust  Deed— Becitals— Evi- 
dence. 

Where  a  deed  provided  that  in  the  event  of 
a  sale  the  recitals  of  the  trustee's  deed  of  any 
facts  affecting  the  regularity  or  validity  of  the 
sale  should  be  conclusive  against  the  grantors 
in  the  trust  deed,  a  deed  of  the  trustee  was  ad- 
missible as  evidence  of  compliance  with  the  pre- 
reguisites  of  a  valid  sale. 

2.  Same— Proceeds  or  Sale  —  Aucttiokeeb's 
AMD  Counsel's  Fees. 

Where  a  trust  deed  provided  for  the  pay- 
ment of  an  auctioneer's  fee  and  crounsel's  fee. 
in  case  of  sale,  and  the  sums  retained  for  such 
fee  out  of  the  proceeds  of  the  sale  were  actually 
paid  by  the  trustee  In  the  execution  of  the  trust 
they  were  proi>erly  retained. 

Appeal  from  Superior  Cotirt,  San  Bernar- 
dino County;  F.  B.  Densmore,  Judge: 

Action  by  the  Continental  Building  &  Loan 
Association  of  California  against  X  E.  Light 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

J.  E.  Light  and  Mack  &  Light,  for  appel- 
lants.   Frank  O.  Flnlayson,  for  respondent 

ALLEN,  P.  J.  Action  to  recover  balance 
due  on  note  after  proceeds  of  sale  under  a 
trust  deed  had  been  exhausted.  Judgment 
for  plaintiff,  from  which  defendants  appeal 
upon  a  bill  of  exceptions. 

The  trust  deed  executed  by  defendants  to 
the  Central  Trust  Company  as  security  for 
the  payment  of  a  promissory  note  of  even 
date,  made  by  defendants  to  plaintiff,  con- 
tained the  stipulation  that  In  the  event  of  a 
sale  under  said  trust  and  the  execution  of  a 
deed  by  the  trustee,  the  recitals  therein  of 
any  facts  affecting  tiie  regularity  or  validity 
of  such  sale  should  be  conclusive  of  all  facts 
recited  against  the  grantors  in  such  deeds; 
that  the  trust  deed  was  security  for  the  re- 
payment of  all  moneys  laid  out  and  expended 
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by  virtue  thereof,  and  for  an  attorney's  fee, 
to  become  due  and  payable  upon  default  of 
any  of  the  conditions  of  the  trust  deed ;  and 
that,  In  the  event  of  a  sale,  the  trustee,  out 
of  the  proceeds,  should  pay,  first,  the  ex- 
penses of  executing  the  trust.  Including  coun- 
sel fees. 

Upon  the  trial,  the  court  admitted  In  evi- 
dence the  deed  of  the  trustee  to  the  purchaser 
as  evidence  of  the  prerequisites  to  a  valid 
sale.  We  And  no  error  In  this.  The  deed  of 
trust  made  by  appellants  expressly  stipulated 
as  to  the  force  and  effect  of  the  recitals  tn 
the  trust  deed  In  the  event  of  a  sale,  and 
gave  the  trustee  authority  to  bind  them  by 
the  execution  of  a  deed  and  by  its  recitals. 
Mersfelder  v.  Spring,  139  Cal.  593,  7S  Pao. 
452. 

The  right  to  retain  out  of  the  proceeds  of 
the  sale  an  amount  sufficient  to  pay  an 
auctioneer's  fee  and  counsel  fees  is  question- 
ed. Again,  we  find  that  the  deed  of  trust 
expressly  authorizes  such  retention.  While 
the  deed  by  its  terms  provided  that  upon  de- 
fault an  attorney's  fee  shall  become  due,  yet, 
reading  the  subsequent  clause,  which  relates 
to  the  event  authorizing  Its  retention.  It  Is 
plain  that  such  fees  were  not  In  the  nature 
of  a  penalty,  but  a  reimbursement  on  account 
of  actual  expenses  Incurred.  The  court 
found,  and  the  evidence  sustains  such  find- 
ing, that  the  sums  mentioned  were  actually 
paid  by  the  trustee  In  the  execution  of  the 
trust,  and  the  same  were  proper  matters  to 
consider  In  determining  the  net  amount  ap- 
plicable to  the  remaining  Indebtedness  secur- 
ed by  the  deed  of  trust.  The  deed  authorized 
payment  of  expenses  Incurred  by  the  trustee, 
and  those  items  of  which  appellants  complain 
were  appropriate  outlays  In  the  execution 
of  such  trust 

We  find  no  error  In  the  record,  and  the 
judgment  Is  affirmed. 

We  concur:    SHAW,  J. ;  TAGGART,  J. 


•  QU.  App.  *e6 
POND  ▼.  DOUGHERTY  et  al.  (Civ.  376.) 

(Court   of   Appeal,   First    District,    California. 
Oct    25,    1907.     Rehearing    Denied   by 
Supreme  Court  Dec.  23,  1907.) 
1.  SuBBOGATioN— Rights  or  Co-Subety. 

Civ.  Code,  S  1432,  declares  tliat  a  party 
to  a  joint  or  joint  and  several  obligation,  who 
satisfies  more  than  bis  share  of  the  claim  against 
all,  may  require  a  proportionate  contribution. 
Section  2840  provides  that  a  surety  is  entitled 
to  every  security  for  a  performance  of  the  prin- 
cipal obligation  held  by  the  creditor  or  by  a 
co-snrety,  and  section  2848  declares  that  a 
surety,  on  satisfying  the  obligation  of  the  prin- 
cipal, can  enforce  any  remedy  which  the  credit- 
or then  bad  against  the  principal,  and  require 
his  co-sureties  to  contribute  thereto.  Held  that, 
where  a  surety  bad  been  compelled  to  pay  the 
debt  of  his  principal,  he  was  subrogated  to  all 
the  rights  of  the  creditor  as  against  bis  co-sure- 
ties, in  the  same  manner  as  against  the  prin- 
cipal debtor. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Subrogation,  $§  17,  18.] 


2.  EXECUTOBS  —  CtAIUS    AOAIITST    Statx  — 

Claius  or  THE  United  States— Failube  to 

File. 

The  United  States  being  exempt  from  all 
statutes  of  limitation,  its  claim  against  the 
estate  of  a  deceased  surety,  on  the  bond  of  a 
collector  of  internal  revenue,  was  not  barred  by 
its  failure  to  present  such  claim  against  the 
estate,  under  Code  Civ.  Proc.  §|  1493,  1500, 
1630,  requiring  presentation  of  all  claims  against 
a  decedent's  estate  in  a  prescribed  manner. 

3.  SUBBOGATION — RiOHTS   OF  Co-SUBETIES. 

Under  Rev.  St.  U.  8.  fg  3466,  3467  [U.  8. 
Comp.  St  1901,  p.  2314],  giving  priority  to 
claims  of  the  United  States  agamst  deceased 
persons,  and  providing  that  every  executor  who 
pays  other  debts  before  he  satisfieB  debts  due 
to  the  United  States  shall  become  iwrsonally 
answerable  for  the  debts  due  the  United  States 
BO  unpaid,  where  the  liability  of  the  estate  of  a 
deceased  surety  on  the  bond  of  a  collector  of  in- 
ternal revenue  was  established  in  a  suit  in  the 
federal  courts,  whereupon  the  decedent's  co- 
sureties paid  the  entire  claim  without  rendition 
of  judgment  against  the  estate,  they  were  there- 
by subrogated  to  the  rights  of  the  United  States 
against  the  estate,  and  their  assignee  was  en- 
titled to  recover  contribution  therefrom. 

Appeal  from  Superior  Court,  Santa  Olara 
County;   M.  H.  Hyland,  Judge. 

Action  by  Edward  B.  Pond  against  Annie 
Fenton  Dougherty,  as  trustee,  and  others. 
From  an  order  sostainlng  a  demurrer  to 
plaintiff's  amended  complaint,  he  appeals. 
Reversed. 

Charles  W.  Slack,  for  appellant  D.  W. 
Burchard  and  Jno.  J.  O'Toole,  for  respond- 
ents. 

KERRIGAN,  J.  Appeal  from  an  order 
sustaining  a  demurrer  to  an  amended  com- 
plaint 

This  Is  an  action  to  enforce  contribution  by 
the  distributees  of  the  estate  of  William  P. 
Dougherty,  deceased,  of  the  decedent's  share 
of  a  liability  incurred  by  him,  plaintiff  and 
others,  as  sureties  on  an  official  bond  given 
by  Oscar  M.  Welbum,  as  principal,  to  the 
United  States  for  the  faithful  discharge  of 
Welbum's  duties  aa  deputy  collector  of  inter- 
nal revenue. 

The  facts  alleged  In  the  complaint  are 
briefly  as  follows:  December  26,  1898,  Wel- 
bum wa«  appointed  collector  of  internal  reve- 
nue for  the  First  district  of  California.  Jan- 
uary 12,  1894,  he  gave  a  bond  In  the  sum  of 
1100,000  to  the  United  States,  with  plaintiff 
and  seven  others.  Including  William  P. 
Dougherty,  as  sureties  for  the  faithful  per- 
formance of  his  duties  as  such  collector. 
February  H,  1894,  he  entered  upon  the  dis- 
charge of  the  duties  of  collector  of  Internal 
revenue,  and  held  the  office  until  June  30, 
1897.  March  18,  1894,  Dougherty  died,  and 
his  win  was  admitted  to  probate  April  6. 
1894.  Welbum  having  defaulted  in  his  du- 
ties as  Internal  revenue  collector,  an  action 
was  commenced  February  11,  1898,  In  the 
United  States  Circuit  Court  by  the  United 
States  against  Welbum  and  his  bondsmen, 
and  against  the  executors  of  the  Dougherty 
estate.  While  that  action  was  pending,  Feb- 
ruary 18,  1898,  the  superior  court  of  Santa 
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Clara  county,  In  a  decree  In  probate,  after 
distributing  tbe  property  of  the  Dougherty 
estate  to  the  benefldarlcs  under  the  will, 
recites  that  since  tbe  settlement  of  the  final 
account  of  the  executors,  and  since  the  filing 
of  tlieir  petition  for  distribution,  the  United 
States  had  presented  a  claim  against  the 
estate  upon  the  Welbum  bond;  that  an  ac- 
tion had  been  commenced  against  the  sure- 
ties, and  that  the  earn  of  $10,000  would  be 
sullicient  to  discharge  tbe  proper  share  of  any 
judgment  which  might  be  obtained  against 
the  executors  in  said  action.  The  decree  al- 
so recites:  "It  Is  therefore  ordered,  adjudg- 
ed, and  decreed  that  the  distribution  herein 
provided  for  shall  be  subject  to  the  said  lien 
and  charge  of  $10,000  (ten  thousand  dollars) 
in  the  hands  of  said  executors  and  said  trus- 
tees, and  to  be  held  by  them  to  meet  and 
pay  any  said  judgment  that  may  hereafter 
be  so  recovered."  James  M.  Thorpe  and 
James  Dougherty,  who  were  the  executors 
of  the  Dougherty  estate,  acted  as  trustees 
therefor  by  virtue  of  the  decree  of  distribu- 
tion to  them  until  May  4,  1899,  when  Thorpe 
died.  After  his  death  James  Dougherty  act- 
ed as  sole  trustee  of  the  trusts  until  January 
27,  1900,  when  he  died,  whereupon  Annie 
Fenton  Dougherty,  one  of  the  respondents 
herein,  was  appointed  trustee.  January  5, 
1900,  judgment  was  entered  in  the  action  of 
the  United  States  v.  Welbum  and  his  bonds- 
men against  all  the  defendants,  except  the  sur- 
viving executor  of  the  Dougherty  estate,  for 
$45,970.27  and  $78.75  costs,  and  In  favor  of 
said  executor  that  plaintiff  talce  nothing  by 
its  action  against  him.  The  case  was  taken 
to  the  United  States  Circuit  Court  of  Appeals 
on  a  writ  of  error,  and  that  court  October 
7,  1901,  entered  Its  judgment  setting  aside 
the  judgment  which  the  circuit  court  had 
rendered  In  favor  of  the  Dougherty  estate, 
and  affirming  the  judgment  which  had 
been  rendered  against  the  other  defendants. 
Thereupon,  and  without  any  further  proceed- 
ings being  had  In  the  circuit  court,  the  sure- 
ties, with  the  exception  of  the  Dougherty 
estate,  paid  the  judgment,  which  amounted 
with  Interest  to  $47,506.82.  Prior  to  the 
commencement  of  this  action  five  of  the  sure- 
ties who  had  paid  the  judgment  of  the  Unit- 
ed States  assigned  their  claims  for  contri- 
bution against  the  Dougherty  estate  to  the 
plaintiff  EJdward  B.  Pond.  The  complaint 
was  demurred  to  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  also  upon  several  special 
grounds.  The  ground  relied  upon  Is  the  gen- 
eral ground  of  want  of  facts.  The  demurrer 
was  sustained  without  leave  to  amend. 

There  can  be  no  question  that,  when  one 
of  several  co-snretles  pays  more  than  his 
share  of  the  claim  against  all,  he  may  com- 
pel contribution  from  all  the  parties  jointly 
liable  with  him,  and  that  he  is  entitled  to 
be  subrogated  not  only  to  ail  the  rights  and 
securities  which  the  creditor  has  against  the 
principal  debtor,  but  to  all  the  rights  and 


securities  which  tbe  creditor  has  against  co- 
sureties. Section  1432,  Civ.  Code,  provides: 
"A  party  to  a  Joint,  or  joint  and  several  ob- 
ligation, who  satisfies  more  than  his  share 
of  the  claim  against  all,  may  require  a  pro- 
portionate contribution  from  all  tbe  parties 
joined  with  him."  Section  2849,  Ov.  Code, 
provides:  "A  surety  Is  entitled  to  the  benefit 
of  every  security  for  the  performance  of  the 
principal  obligation  held  by  the  creditor,  or 
by  a  cosurety  at  the  time  of  entering  into 
the  contract  of  suretyship,  or  acquired  by 
him  afterwards,  whether  tbe  surety  was 
aware  of  the  security  or  not"  Section  284S 
of  the  same  Code  reads:  "A  surety,  upon 
satisfying  the  obligation  of  the  principal.  Is 
entitled  to  enforce  every  remedy  which  the 
creditor  then  has  against  the  principal  to 
the  extent  of  reimbursing  what  he  has  ex- 
pended, and  also  to  require  all  bis  cosure- 
ties to  contribute  thereto,  without  regard  to 
the  order  of  time  In  which  they  became 
such."  It  will  be  observed  that  the  last-quot- 
ed section  speaks  of  the  right  of  subrogation 
&a  against  the  principal,  and  Is  silent  on  tbe 
question  of  subrogation  as  against  a  co-sure- 
ty; but  there  can  be  no  doubt  that  a  sure- 
ty who  Is  compelled  to  pay  the  debt  of  bis 
principal  Is  entitled  to  be  subrogated  to  all 
the  rights  and  remedies  of  tbe  creditor  as 
against  his  co-sureties.  In  precisely  the  same 
manner  as  against  the  principal  debtor.  27 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  223. 
Appellant  claims  that,  under  these  principles, 
he  has  a  lien  on  the  fund  of  $10,000  set  aside 
by  the  order  of  the  superior  court  of  Sauta 
Clara  county,  and  that  he  Is  entitled  to  re- 
cover on  this  lien  under  section  2Si9,  Civ. 
Code,  supra.  This  $10,000,  we  have  seen, 
was  to  be  held  to  meet  and  pay  any  judgment 
that  might  be  recovered  by  the  United  States 
against  Dougherty's  executors.  No  such  judg- 
ment was  ever  obtained.  It  Is  true  that 
the  judgment  entered  In  the  Circuit  Court  la 
favor  of  Dougherty's  executors  was  set  aside 
by  the  CJIrcuit  Court  of  Appeals  In  Pond 
V.  U.  S.,  Ill  Fed.  980,  49  C.  C.  A.  582;  and 
it  would  seem  that,  acting  upon  the  mandate 
of  the  latter  court,  a  judgment  might  have 
been  rendered  in  the  lower  court  In  favor  of 
the  United  States  and  against  the  executors 
of  the  Dougherty  estate,  but  this  was  not 
done. 

Appellant,  however,  chiefly  relies  on  the 
fact  that,  having  paid  the  judgment  recov^ 
ered  by  the  United  States  against  himself 
and  his  assignors,  he  Is  subrogated  to  ail  the 
rigiits  and  advantages  which  the  United 
States  may  have  had  against  the  Dougherty 
estate.  This  Is  true,  unless  the  failure  of 
Dougherty's  co-sureties  to  present  their 
claims  against  his  estate  Is  a  bar  under  sec- 
tions 1493,  1500,  1630,  Code  Civ.  Proc.  But 
those  sections  do  not  apply  to  this  case,  be- 
cause the  original  creditor  here  (to  whose 
rights  tbe  appellant  claims  subrogation)  was 
the  United  States,  and  it  Is  well  settled  that 
the  United  States  Is  exempt  from  all  statutes 
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«f  limitation.  U.  S.  t.  Xashville^  etc..  By., 
118  U.  S.  12C,  6  Sup.  Ct.  lOOC,  30  L.  Ed.  81; 
Pond  ▼.  U.  Sm  111  Fed.  989,  49  C.  a  A.  582; 
section  3466,  3467,  U.  S.  Rev.  St  [V.  8. 
Comp.  St  1901,  p.  £314].  And  it  necessarily 
follows  tbat  tbe  United  States  had  a  right 
to  pursue  the  property  of  the  deceased  debt- 
or Into  the  hands  of  the  distributees  of  bis 
-estate,  to  which  right  we  think  appellant  was 
subrogated.  The  United  States  bad  a  per- 
fe<-t  claim  against  the  estate  of  William  P. 
Dougherty,  and  tbe  appellant  and  his  as- 
signors, having  satisfied  that  claim,  were  sub- 
sogated  to  tbe  position  of  tbe  United  States, 
with  every  right  and  remedy  that  the  Unit- 
ed States  might  have  had.  Including  exemp- 
tion from  the  operation  of  statutes  of  lim- 
itations and  statutes  of  nonclaim.  American 
Bonding  Co.  v.  Nat  Mechanics'  Bank,  97  Jld. 
698.  55  Atl.  395,  99  Am.  St  Rep.  466.  In  this 
case  the  court  says:  "The  appellant,  being 
subrogated  to  the  right  of  tbe  state  in  re- 
spect to  Its  claim  against  the  appellee,  Is 
■entitled  to  the  benefit  of  every  right,  lien,  and 
security  which  existed  in  favor  of  the  state 
in  reference  to  the  claim.  Among  these  may 
properly  be  classed  the  state's  exemption 
from  tbe  running  of  the  limitations  against 
It  In  Orem  v.  Wrigbtson,  51  Hd.  34,  34  Am. 
Rep.  280,  it  was  held  that  a  surety  who  bad 
paid  tbe  debt  of  tbe  principal  to  the  state 
was  entitled  to  enjoy  by  subrogation  the 
right  of  priority  over  other  creditors  in  the 
distribution  of  the  assets  of  the  principal 
debtor,  which  would  have  existed  In  favor  of 
the  state  as  a  creditor  bad  tbe  claim  been 
asserted  by  it  Tbe  reasoning  which  led  our 
predecessors  to  tbe  conclusion  there  arrived 
at  requires  us  to  hold  that  the  present  ap- 
.Kiilant  Is  entitled  to  stand  In  the  state's 
ixjsltion  In  reference  to  Its  claim  against  tbe 
appellee,  and  enjoy  Its  exemption  from  the 
operation  of  the  statute  of  limitations."  See, 
also,  1  Brandt  on  Suretyship,  §  353  (3d  Ed.) ; 
Richeson  v.  Crawford,  94  111.  165;  Schuessler 
V.  Dudley,  80  Ala.  547,  2  South.  526,  60  Am. 
Rep.  124. 
Tbe  Judgment  and  order  are  reversed. 

We  concur:   COOPER,  P.  J.;   HALL,  J. 
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KENNISTON  V.  KENNISTON.     (Civ.   379.) 

<Court  of  Appeal,   Third    District   California. 
Oct  10,  1907.) 

1.  Divorce— CoNFLicTiNo  Evidence. 

In  an  action  for  divorce,  evidence,  thongh 
confiipting,  held  sufficient  to  sustain  a  finding 
that  the  separation  of  tbe  parties  was  by  mutual 
consent. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die, 
vol.  17,  Divorce,  §{  446-449.] 

2.  SaJ(E— COBBOBORATION. 

Civ.  Code,  §  130,  provides  that  no  divorce 
•can  be  granted  on  tlie  uncorroborated  statement 
admission,  or  testimony  of  tlie  parties;  and  Code 
Civ.  Proc.  i  18.39,  defines  "corroborative  evi- 
dence" as  additional  evidence  of  a  different  char- 
acter on  the  same  point.  Held,  tbat  plaintiff's 
testimony  as  to  tbe  contents  of  certain  letters 


written  by  him  to  defendant  to  indnea  her  to 
come  and  live  with  him  was  not  corroborated 
by  introducing  the  letters  themselves. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  17,  Divorce,  S  407.] 

8.  Same— Offer  of  Home— Ghabactkb. 

Civ.  Code,  {  103,  provides  that  the  husband 
may  choose  any  reasonable  place  or  mode  of 
living,  and,  if  the  wife  does  not  conform  thereto, 
it  is  desertion.  Held,  that  where  plaintiff,  after 
deserting  his  wife  in  Massachusetts  in  1891,  and 
removing  to  California,  claimed  tbat  her  refusal 
to  come  to  California  and  live  with  him,  pur- 
sunnt  to  his  offers  made  in  1901  and  1903,  con- 
stituted desertion,  entitling  him  to  a  divorce, 
he  could  not  obtain  such  relief,  in  the  absence 
of  proof  that  the  place  and  mode  of  living  he 
had  chosen  and  offered  to  his  wife  were  reason- 
able. 

Appeal  from  Superior  Court  Fresno  Coun- 
ty ;  II.  Z.  Austin,  Judge. 

Action  by  Royal  F.  Kennlston  against  Mar- 
garet Kennlstou.  From  a  Judgment  for  di- 
vorce, and  from  an  order  denying  defendant's 
motion  for  a  new  trial,  she  appeals.  Re- 
versed. 

A.  M.  Drew,  for  appellant  Snow  &  Free- 
man, for  respondent 

BURNETT,  J.  The  appeal  Is  from  a  Judg- 
ment of  divorce  and  an  order  denying  tbe 
motion  for  a  new  trial. 

Tbe  only  point  made  by  appellant  that  we 
deem  worthy  of  serious  consideration  ia  that 
there  is  a  want  of  sufficient  corroboration  of 
plaintiff's  testimony  to  justify  the  Judgment 
of  the  court.  It  is  not  contested  tbat  the 
plaintiff  In  1891  left  the  defendant  in  tbe 
state  of  New  York,  where  they  had  been  re- 
siding for  years.  Without  informing  her  of 
whither  he  expected  to  go,  he  went  to  Haver- 
hill, Mass.,  remaining  there  only  a  short  time. 
He  then  came  to  Fresno,  Cal.,  and  he  has  re- 
sided there  ever  since.  Defendant  was  In  ig- 
norance of  plaintiff's  whereabouts  for  8  or  10 
years.  She  finally  applied  to  tbe  pension  de- 
partment of  tbe  government  for  a  portion  of 
tbe  pension  which  was  being  paid  to  plaintiff. 
Her  application  was  based  upon  tbe  conten- 
tion that  plaintiff  had  deserted  her.  She 
established  her  claim  to  the  satisfaction  of 
said  department,  and,  according  to  its  rules 
and  regulations,  one-Iialf  of  said  pen.slon 
was  awarded  to  her.  Plaintiff's  opposition 
to  her  said  application  conveyed  to  ber  tbe 
first  Intimation  of  where  he  was  residing. 
Shortly  thereafter,  on  December  31,  1901,  he 
sent  ber  a  letter  asking  if  she  would  come  and 
live  with  htm  In  Fresno,  and  If  so  be  would 
send  tbe  money  for  transportation.  She  re- 
ceived tbe  letter,  but  made  no  reply  to  It 
Again,  on  February  3,  1003,  he  wrote  her  a 
similar  letter,  which  she  did  not  answer. 
On  March  3,  VMJ,  plaintiff  began  an  action 
for  divorce  against  defendant  on  the  ground 
of  desertion.  Defendant  set  up  a  recrimina- 
tory plea  of  desertion  and  willful  neglect 
The  Judgment,  rendered  September  18,  1903, 
was  "that  the  prayer  of  plaintiff's  complaint 
be  denied,  and  tbat  the  defendant  herein 
have  Judgment  for  costs."    October  28,  1903, 
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he  agnln  wrote  her  to  come  to  Fresno,  In- 
closing money  to  pay  her  traveling  expenses. 
He  wrote  rarlons  letters  alter  that  of  similar 
Import.  He  received  only  one  letter  from 
her.  It  does  not  apear  In  the  transcript,  but 
from  his  allusion  to  Its  contents  it  seems  that 
she  complained  of  great  affliction  from  rheu- 
matism. On  December  23,  1004,  he  began  an- 
other action  against  bis  wife  for  divorce  on 
the  ground  of  desertion,  in  which  be  was 
more  successful  than  In  his  former  suit. 

One  of  the  findings  of  the  court  is  the  fol- 
lowing: "That  plaintiff  and  defendant  sepa- 
rated In  the  state  of  New  Tork  about  the 
11th  day  of  August,  1891,  by  mutual  consent, 
and  ever  since  said  separation  continued  to 
live  separate  and  apart  by  mutual  consent 
until  the  2d  day  of  November,  1903,  upon 
which  said  date  plaintiff  revoked  said  con- 
sent to  said  separation  and  in  good  faith 
sought  a  reconciliation  and  restoration  with 
and  to  defendant,  but  that  defendant  on  said 
last-mentioned  date  refused  said  offer  on  the 
part  of  plaintiff  to  said  reconciliation  and 
restoration,  ever  since  has  and  does  now  so 
refuse."  The  finding  that  said  separation  of 
August  11,  1891,  was  by  mutual  consent,  is 
based  entirely  upon  the  testimony  of  plaintiff. 
He  Is  not  corroborated  by  any  other  witness 
nor  by  any  circumstantial  evidence.  The  de- 
fendant's testimony  is  that  plaintiff  aban- 
doned her  without  cause.  She  says:  "He 
arose  in  the  morning  and  ate  breakfast,  hitch- 
ed up  the  horse,  and  asked  my  sister  to  drive 
him  to  town,  about  four  miles.  After  get- 
ting Into  the  wagon,  he  said  to  me:  'Now 
look  out  for  yourself,  Maggie,  for  you  will 
have  nobody  to  look  out  for  you.'  Two  or 
three  days  before  going  away  he  threatened 
to  desert  me  and  go  to  Haverhill,  and  said 
he  might  afterwards  go  to  California."  She 
further  declared  positively  that  he  went  away 
without  her  consent.  Upon  the  Important 
Issue,  then,  as  to  whether  the  separation  was 
by  mutual  consent  or  constituted  an  aban- 
donment of  defendant  by  plaintiff,  the  evi- 
dence was  sharply  conflicting,  and  while  the 
preponderance  seems  to  fnvor  appellant's  po- 
sition, yet  the  finding  is  sufficiently  supported 
according  to  the  rule  of  conflicting  evidence 
that  prevails  In  ordinary  cases.  But  section 
130  of  the  Civil  Code  provides  that  "no  di- 
vorce can  be  granted  upon  •  »  »  the  un- 
corroborated statement,  admission  or  testi- 
mony of  the  parties."  The  vital  question 
here  relates  to  the  effect  to  be  given  to  this 
provision  of  the  statute.  "Corroborative  evi- 
dence Is  additional  evidence  of  a  different 
cliaracter  to  the  same  point"  Section  1839, 
Code  Civ.  Proc. 

It  Is  difficult,  of  course,  by  a  general  rule 
to  prescribe  the  extent  of  the  corroborative 
evidence  required  to  satisfy  the  statute. 
But  if  it  is  clear  that  there  Is  no  such  evi- 
dence, the  duty  of  the  court  to  deny  the  di- 
vorce Is  plain  if  regard  is  to  be  paid  to  the 
legislative  will.  The  public  is  greatly  In- 
terested in  the  maintenance  of  the  marital 


relation,  and  It  should  not  be  dissolved  at  the 
whim  or  caprice  of  the  parties,  nor  without 
the  complete  sanction  of  the  law.  Kuhl  t. 
Kuhl,  124  Cal.  58,  :»  Pac.  629.  As  an  lllos- 
tratlon  of  the  application  of  the  rule,  we 
find  the  Supreme  Court  holding  In  Hayes  t. 
Hayes,  144  Cal.  «27,  78  Pac.  19,  that  the  testi- 
mony of  the  husband  was  not  sufficiently  cor- 
roborated by  the  testimony  of  another  witness 
as  to  the  confession  of  the  wife;  the  court, 
through  Commissioner  Cblpman,  stating: 
"But  the  confession  of  the  wife,  as  well  as 
the  testimony  of  plaintiff,  required  corrob- 
oration, and  there  was  none."  Again,  In 
Berry  v.  Berry,  145  Cal.  787,  79  Pac.  532, 
It  Is  said:  "The  law,  however,  declares 
in  very  explicit  terms  that  no  divorce  can 
be  granted  upon  the  uncorroborated  state- 
ment of  either  of  the  jKirtles  to  the  action. 
And  doubts  should  be  resolved  against  di- 
vorce, instead  of  for  It."  In  Gunther  t. 
Gunther  (N.  J.  Ch.)  67  Atl.  1015,  It  Is  held, 
as  stated  In  the  syllabus,  that:  "A  di- 
vorce on  the  ground  of  desertion  cannot  be 
had ;  the  only  corroboration  of  complainant's 
testimony  of  a  demand  that  defendant  come 
and  live  with  him  where  he  had  moved,  and 
her  refusal,  being  the  testimony  of  a  witness 
that  at  a  time  less  than  two  years  before  the 
filing  of  the  bill  he  heard  complainant  ask 
her  why  she  would  not  come  and  live  there^ 
and  that  she  answered  no."  In  Corder  v. 
Corder,  59  Atl.  300,  the  Court  of  Chancery 
of  New  Jersey  says:  "The  original  separa- 
tion of  tlic  husband  and  wife  In  this  case  and 
the  circumstances  of  It  are  proved  only  by 
the  oath  of  the  iietitioner.  The  corroboration 
of  petitioner  as  to  the  fact  that  subsequent 
to  the  separation  the  wife  lived  alone  is  not 
a  sufficient  corroboration  of  the  desertion 
charged.  It  proved  a  continuance  of  a  sepa- 
ration, but  not  that  the  original  separation 
wns  a  desertion."  To  substantially  the  same 
effect  are  Snbin  y.  Sabln  (N.  J.  Ch.)  59  AU. 
027,  and  Hunt  ▼.  Hunt  (N.  J.  Cb.)  59  AU. 
642.  On  the  contrary,  as  tending  to  show 
the  liberality  of  the  Supreme  Court's  inter- 
pretation of  the  statute,  respondent  refers  to 
Baker  v.  Baker,  IS  Cal.  87 ;  Smith  v.  Smith, 
119  Cal.  191,  48  Pac.  730,  61  Pac.  183 ;  An- 
drews V.  Andrews,  120  Cal.  186,  52  Pac.  29S, 
and  McMullIn  v.  McMullIn,  140  Cal.  112,  73 
Pac.  80&  In  the  Baker  Case  It  is  said :  "The 
object  of  the  rule  is  to  prevent  collusion  be- 
tween the  parties.  Without  some  limitation 
of  this  kind,  it  would  be  in  the  power  of  the 
parties  to  obtain  a  divorce  In  all  cases.  The 
public  is  Interested  in  the  marriage  relation 
and  the  maintenance  of  its  Integrity,  as  It 
is  the  foundation  of  the  social  system,  and 
the  law  wisely  requires  proof  of  the  facts 
alleged  as  the  ground  for  its  dissolution." 

It  may  be  conceded  that  the  primary  ob- 
ject of  the  rule  Is  correctly  stated,  but  In 
some  of  the  cases  due  weight  seems  not  to 
have  been  accorded  the  consideration  that 
the  Legislature  has  pointed  out  the  way  by 
which  this  object  Is  to  be  accomplished.    It 


Digitized  by  VjOOQ  IC 


CalO 


KENNISTON  r.  EENNISTON. 


1039 


Is  certainly  an  erroneons  assumption  that  to 
Justify  tbe  court  In  awarding  plaintiff  a  di- 
vorce it  Is  only  necessary  tar  it  to  be  satisfied 
that  there  is  no  collusion  between  the  par- 
ties, and  that  the  allegations  of  the  com- 
plaint are  true.  Of  these  facts  the  court 
must  be  satisfied,  but  that  conviction  must 
rest  in  part  at  least  upon  corroborative  evi- 
dence as  provided  by  the  statute.  There 
seems  to  be  no  commanding  reason  why  there 
should  be  any  abatement  of  the  rigorous  re- 
quirement of  the  rule  or  any  attempt  by  Ju- 
dicial action  to  enlarge  the  door  of  escape 
from  the  conjugal  yoke  and  Its  corresix>nd- 
Ing  obligations.  It  would  subserve  no  use- 
ful puriwse,  and  this  Is  not  the  occasion  to 
descant  upon  the  menace  to  our  civilization 
afforded  by  the  frequency  and  facility  with 
which  divorces  are  secured  under  our  prac- 
tice, but  we  deem  it  not  Improper  to  say  that 
there  should  be  no  relaxation  of  a  rule  de- 
signed to  render  somewhat  less  facile  the 
improper  extinguishment  of  a  relation  that 
means  so  much  to  tbe  state.  In  the  Smltb 
and  Andrews  Cases,  supra,  there  was  corro- 
borative evidence.  In  the  latter,  as  stated  in 
the  syllabus,  it  is  held :  "Wlien  a  divorce  is 
sought  on  the  ground  of  extreme  cruelty  con- 
sisting of  successive  acts  of  111  treatment,  it 
is  not  necessary  that  there  should  be  direct 
testimony  of  other  witnesses  to  every  act 
sworn  to  by  the  plaintiff,  but  It  is  sufficient 
corroboration  if  a  considerable  numl)er  of 
Important  and  material  facts  are  testified  to 
by  other  witnesses,  or  If  there  is  other  evi- 
dence, circumstantial  or  direct,  which  strong- 
ly tends  to  strengthen  and  confirm  the  state- 
ments of  the  plaintiff."  It  is  clear  tliat,  if 
"a  considerable  number  of  important  and 
material  facta"  showing  cruel  treatment  are 
proven,  nothing  more  should  be  required  to 
establish  such  a  charge.  In  the  McMuIUn 
Case,  also,  there  was  substantial  corrobora- 
tive evidence.  This  is  apparent  from  the 
statement  of  the  court  that  "the  attitude  and 
declarations  of  the  defendant  to  various  par- 
ties at  the  time  of  and  subsequent  to  the  of- 
fer of  April  10,  1895,  are  in  themselves  a 
suflJcient  corroboration."  There  was  at  least 
material  testimony  of  other  witnesses  in  ad- 
dition to  that  of  plaintiff. 

It  is  contended,  however,  that  said  finding 
is  immaterial  for  the  reason  that  whether 
plaintiff  originally  was  at  fault  or  not,  and 
whether  the  separation  was  with  or  without 
consent,  after  the  lapse  of  so  many  years 
if  he  sought  reconciliation  In  good  faith, 
and  it  was  refused  by  defendant,  he  could 
successfully  maintain  an  action  for  divorce 
on  the  ground  of  desertion.  The  husband 
did  not  seek  to  return  to  the  wife's  domicile, 
hut  this  is  unimportant,  as  he  pursued  the 
course  suggested  by  section  108  of  the  Civil 
Code,  which  provides  that  "the  husband  may 
choose  any  reasonable  place  or  mode  of  liv- 
ing and  if  the  wife  does  not  conform  thereto 
it  is  desertion."  Is  it  true  that,  if  plaintiff 
deserted  his  wife,  be  can  thereafter  place 


her  in  default  and  be  entitled  to  a  divorce  on 
the  ground  of  iber  desertion?  Nelson,  In  his 
work  on  Divorce  and  Separation  (paragraph 
76)  says :  "The  offer  to  return  is  Ineffectual 
If  made  after  the  statutory  period  has  elaps- 
ed. However  willful  the  leaving  may  have 
been,  or  bowever  destitute  of  reasonable  cause. 
It  Is  not  a  ground  of  divorce  unless  the  sep- 
aration has  continued  for  the  statutory  pe- 
riod. The  door  of  repentance  and  return 
must  be  k^t  open  during  that  period.  But 
after  the  statutory  time  l»as  elapsed  the  in- 
jured party  has  a  cause  for  divorce.  If  such 
a  par^  refuses  to  renew  cohabitation,  it  is 
not  desertion.  For  to  renew  cohabitation  Is 
to  condone  the  offense,  and  the  law  does  not 
enforce  condonation.  This  refusal  of  an  of- 
fer to  return  will  not  Iwir  the  divorce  to  which 
the  party  is  already  entitled."  And  In  Vos- 
feurg  V.  Vosburg,  136  Cal.  204»  68  Pac.  698. 
in  speaking  of  the  recriminatory  plea  of  de- 
sertion set  up  by  the  husband  In  defease  of 
the  wife's  complaint  for  divorce  on  the  same 
ground,  the  court,  speaking  through  Mr.  Jus- 
tice Hensbaw,  says:  "But  even  if  the  offer 
had  tteen  made  in  good  faith,  and  If  the 
home  provided  had  been  a  suitable  one,  etlll, 
as  has  been  said.  It  came  too  late  to  operate 
against  her  perfected  cause  of  action."  Nel- 
son, though,  seems  not  to  have  been  consider- 
ing the  contingency  where  the  Injured  par- 
ty's cause  of  action  is  barred  by  the  statute 
of  limitations,  and  the  remark  quoted  ttom 
the  Vosburg  Case  is  undoubtedly  sound  as 
applied  to  the  facts  therein  revealed.  But 
ibere,  assuming  that  the  husband  deserted  the 
wife,  she  could  not  maintain  her  action  for 
divorce  on  account  of  her  long  delay — at  least, 
unless  satisfactorily  explained.  This  Is  cov- 
ered by  section  124  of  the  Civil  Code,  which 
provides  that  the  divorce  must  t>e  denied  if 
not  brought  for  certain  causes  within  a  spec- 
ified time,  and  In  all  other  cases  where  there 
is  an  unreasonable  lapse  of  time  before  the 
commencement  of  the  action,  and  In  section 
125  it  is  provided  that  "unreasonable  lapse 
of  time  Is  such  a  delay  In  commencing  the 
action  as  establishes  the  presumption  that 
there  has  tteen  connivance,  collusion  or  con- 
donation of  the  offense  or  full  acquiescence 
In  the  same  with  Intent  to  continue  the  mar- 
riage relation,  notwithstanding  the  commis- 
sion of  such  offense."  The  delay  of  the  wife 
for  more  than  10  years  to  seek  a  divorce,  and 
then  only  in  response  to  plaintiff's  complaint, 
establishes  the  presumption  of  her  "acquies- 
cence with  Intent  to  continue  the  marriage 
relation." 

In  the  McMullin  Case,  supra,  it  is  stated, 
through  Mr.  Justice  Angellottl,  that  the  In- 
jured party's  right  of  action  must  not  be  bar- 
red by  the  statute  in  order  to  constitute  a 
defense  to  such  a  cause  for  divorce  as  thp 
plaintiff  presents  in  the  case  at  bar.  It  Is 
observed  that  our  law  does  not  contemplate  a 
continuance  of  the  marital  relation  with  the 
parties  living  separate  and  apart  against  the 
will  of  one  of  them.    The  couciusion  is  based 
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upon  the  assmmptlon  that  our  law  Is  h-nmane 
and  never  closes  the  door  of  hope  to  one  pen- 
Itentlally  and  In  good  faith  offering  repara- 
tion and  seeking  reconciliation  and  restora- 
tion. It  mnst  be  admitted,  though,  that  there 
Is  force  in  appellant's  contention  that  the 
language  at  section  102  of  the  ClvU  Code 
plainly  Implies  that  desertion  may  be  cured 
by  the  party  at  fault  only  within  a  time  "be- 
fore the  expiration  at  the  statutory  period 
required  to  make  the  desertion  a  cause  for 
divorce."  But  conceding  the  soundness  of 
respondent's  contention  In  this  regard,  still 
the  dlflBculty  Is  that  there  Is  not  sufficient 
evidence  within  the  rule  to  establish  the  de- 
sertion of  appellant  as  contemplated  by  said 
section  103  of  the  Civil  Code.  The  evidence 
In  support  of  his  claim  that  his  wife  was 
In  default  and  pr<H)erly  chargeable  with  de- 
sertion was  as  follows :  He  testified  that  he 
had  chosen  Fresno  for  his  home ;  that  he  had 
resided  there  about  32  years;  that  his  wife 
had  never  been  In  Fresno ;  that  he  had  writ- 
ten several  letters,  and  sent  her  |130  to  come 
there  with;  and  that  he  had  received  only 
one  reply  to  said  letters.  The  letters  were 
Introduced  in  evidence,  and  it  was  admitted 
that  the  defendant  bad  received  them.  It  is 
plain  that  plaintiff  could  not  corroborate  him- 
self. Such  a  notion  Is  entirely  foreign  to  a 
proper  conception  of  corroborative  evidence. 
One  witness  may  be  corroborated  by  another 
witness  or  by  a  presumption  or  by  circum- 
stantial evidence.  But  it  Is  a  misuse  of  the 
term  to  say  that  one  iwrtion  of  his  testimony 
Is  corroborated  by  another.  So  his  testimony 
as  to  the  contents  of  the  letters  Is  not  cor- 
roborated by  Introducing  the  letters  them- 
selves. The  letters,  at  course,  are  the  best 
evidence  of  their  contents,  but  they  are  sim- 
ply the  written  declarations  of  the  plaintiff, 
and  it  would  be  rather  startling  to  hold  that 
a  party  may  corroborate  statements  made 
under  oath  by  testifying  as  to  declarations 
that  he  has  made  not  under  oath.  Respond- 
ent says  this  evidence  Is  "better  than  It  would 
have  been  had  plaintiff  spoken  to  defendant 
the  very  language  which  he  wrote  and  hand- 
ed her  the  $130  which  he  sent,  In  the  pres- 
ence of  witnesses,  for  no  witness  or  number 
of  witnesses  could  have  been  as  explicit  and 
told  the  conversation  exactly  as  It  was." 
But  respondent  overlooks  the  fact  that  It  Is 
not  altogether  a  question  of  "better  evidence," 
but  whether  there  Is  corroboration  as  requir- 
ed by  the  statute.  But  conceding  that  there 
is  sufficient  evidence  as  to  the  offer  of  a 
home,  and  defendant's  refusal  to  accept  It, 
there  Is  no  evidence  whatever  as  to  the  char- 
acter of  the  home  to  which  plaintiff  invited 
defendant  He  must  show  that  he  had  cho- 
sen a  reasonable  place  or  mode  of  living  be- 
fore he  can  Insist  that  bis  wife  is  In  default. 
No  presumption  can  be  indulged  in  that  be- 
half in  favor  of  plaintiff.  He  must  show  the 
utmost  good  faith  in  order  to  invoke  success- 
fully the  power  of  the  court  One  of  the  im- 
portant facts  tending  to  show  good  faith  is 


that  he  has  urged  his  wife  to  come  across 
the  continent  to  a  home  reasonably  suitable 
to  their  station  In  life.  It  would  be,  In  our 
opinion,  an  arbitrary  exercise  of  power  to 
hold  that  this  material  element  In  plaintiff's 
case  need  not  be  proven,  or  that  it  may  rest 
upon  presumption.  It  Is  especially  important 
in  view  of  the  testimony  of  the  wife  as  to  the 
reasons  why  she  had  no  confidence  In  the 
sincerity  of  her  husband's  offer.  It  may  be 
difficult  for  the  husband  to  prove  his  case  as 
the  statute  requires,  on  account  of  the  fact 
that  his  wife  is  residing  thousands  of  miles 
away,  where  he  left  her  many  years  ago; 
but  that  Is  no  reason  why  the  court  should 
Ignore  a  salutary  rule  of  evidence  of  which 
the  Interests  of  society  demand  a  strict  en- 
forcement. 

The  Judgment  and  order  denying  the  mo- 
tion for  a  new  trial  are  reversed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


e  Cal.  App.  6e» 

CHATFIELD   et  al.   v.   CONTINENTAL 

BUILDING  &  LOAN  ASS'N.    (Civ.  3'J7.) 

(Court   of   Appeal,   Third   Pistrict   California. 

Oct  19,  1007.) 

1.  Trial  —  Tbia.1,   bt  CotniT  —  Findikqs   or 
Fact. 

Where  the  answer  consists  of  denials  only, 
a  ^npral  iinding  that  all  the  allegations  of  the 
complaint  are  true  is  sufficient 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46.  Trial,  |  932.] 

2.  Same. 

A  general  finding  that  all  the  aile^rations  of 
the  complaint  are  true,  in  an  action  wherein  the 
answer  consists  of  denials  only,  loses  none  of  its 
cerLainty  tiecause  there  are,  in  addition  to  the 
general  finding,  certain  specific  findings  of  facts 
covered  by  the  general  finding. 

3.  Same. 

A  complaint  alleged  that  plaintiffs  ex* 
hibited  to  defendant  an  assipiment  to  them  of  a 
contract  authorizing  plaintiffs'  assignor  to  sell 
land  of  defendant  and  that  defendant  ratified 
the  assignment,  and  authorized  plaintiff  to  pro- 
ceed under  the  contract  The  court  made  spe- 
cific findings,  among  others  that  plaintiffs  ex- 
hibited the  assignment  to  defendant  bat  did  not 
specifically  find  that  defendant  ratified  the  as- 
signment as  alleged.  The  court  did  make,  bow- 
ever,  a  general  finding  that  all  the  allegations 
of  the  complaint  were  tme.  HeJd,  that  the  point 
that  the  findings  were  not  coextensive  with  the 
complaint,  in  that  there  was  no  specific  findini; 
as  to  defendant's  ratification  of  the  assignment, 
was  not  well  taken,  but  that  the  general  find- 
ing covered  that  part  of  the  complaint 

4.  Appeal  —   Review  —   PajsstiMPTiONS  — 
Sufficiency  or  Evidence. 

Where  the  evidence  is  not  brought  up  on 
appeal,  it  mnst  be  presumed  that  it  supported 
the  finding. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  2911.] 

5.  Brokers  —  Action   fob  Compensatiok — 
Sufficiency  of  Complaint. 

A  complaint  alleging  that  a  mortgage  fore- 
closure of  land  was  compromised  by  mort^gor 
conveying  his  title  to  mortgagee  in  considera- 
tion of  mortgagee  delivering  a  contract  giviog  the 
mortgagor  the  exclusive  sale  of  the  mortgaged 
property,  and  that  should  he  sncceed  in  selling 
It  at  more  than  the  amount  due  the  mortgagee^ 
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the  excess  should  be  retained  as  his  commission; 
that  the  mortgagor  assigned  to  plaintiffs  his  In- 
terest in  the  contract:  that  plaintiffs  sold  the 
property,  and  tendered  to  the  mortgagee  the 
amount  due  it;  and  that  plaintiffs  were  at  all 
times  willing  to  perform,  and  had  performed  all 
the  conditions  olT  the  contract — is  not  subject  to 
the  objection  that  it  fails  to  allege  that  plaintiffs 
found  a  purchaser  on  the  terms  offered  Dy  mort- 
gagee, but  clearly  shows  that  a  sale  was  made 
DO  as  to  secure  to  the  mortgagee  all  it  could 
claim  under  the  contract. 

[£ld.  Note.— For  cases  in  iK>int,  (M  Cent.  Dig. 
TOl.  8.  Brokers,  {  101.] 

Appeal  from  Superior  Court,  OMy  and 
County  of  San  Francisco;  3.  M.  Seawell, 
Judge. 

Action  by  Thomas  F.  Chatfleld  and  anoth- 
er, partners,  against  the  Continental  Build- 
ing &  Loan  Association.  Judgment  for  plain- 
tUTs,  and  defendant  appeals.    Affirmed. 

Gavin  McNab  (R.  M.  F.  Soto,  of  counsel), 
for  appellant.  Francis  J.  Heney  and  C.  A.  B. 
Frost,  for  respondents. 

OHIPMAN,  P.  J.  Action  for  damages  aris- 
ing out  of  a  contract  authorizing  plaintiffs' 
assignees  to  sell  certain  real  property.  The 
trial  was  by  the  court  without  a  Jury,  and 
plaintiffs  had  Judgment  from  which  defend- 
ant appeals.  There  Is  a  bill  of  exceptions, 
prepared  by  plaintiffs,  to  show  that  all  of 
paragraph  6  and  part  of  paragraph  11  of  the 
complaint  was  stricken  out  on  motion  of  de- 
fendant But  plaintiffs  do  not  appeal,  and 
the  part  stricken  out  does  not  Impair  the 
complaint,  and  need  be  no  further  noticed. 

The  appeal  Is,  In  fact,  upon  the  judgment 
roll  alone.  The  verified  complaint  alleges,  in 
substance,  as  follows:  That  plaintiffs,  at 
the  times  mentioned  In  the  complaint,  were 
partners  engaged  in  the  business  of  selling 
real  estate.  That  on  and  prior  to  January 
24,  1903,  one  Pelletler,  also  known  as  Pelkey, 
was  the  owner  of  certain  real  property  in 
Marin  county,  which  was  then  under  mort- 
gage by  Pelkey  to  defendant.  That  on  Jan- 
uary 10,  1903,  he  had  given  to  plaintiffs  an 
exclusive  authority.  In  writing,  to  sell  said 
property  on  commission,  under  which  con- 
tract plaintiffs  had  advertised  the  property 
for  sale  and  had  sought  purchasers  therefor, 
and  on  January  16,  1903,  he  made  another 
similar  contract  with  plaintiffs,  In  writing, 
giving  plaintiffs  similar  authority  for  the  pe- 
riod of  10  days,  to  continue  thereafter  until 
canceled  In  writing  by  Pelkey,  under  which 
contract  plaintiffs  advertised  said  property 
for  sale,  spending  money  In  that  behalf,  and 
had  endeavored  to  find  a  purchaser  for  the 
same.  That  while  plaintiffs  were  so  engaged 
with  the  knowledge  of  said  defendant,  a  suit 
was  pending  to  foreclose  said  mortgage  In 
the  superior  court  of  said  county,  which  was 
compromised  and  settled  by  said  Pelkey  con- 
veying his  title  In  the  land  to  defendant  In 
consideration  of  defendant  delivering  to  plain- 
tiffs the  contract,  of  which  the  following  is 
a  copy:  "San  Francisco,  Jan.  24,  1903. 
92P.-6a 


Thomas  L.  Pelletler,  Esq.,  San  Francisco, 
Cal. — Dear  Sir:  We  hereby  agree  to  give 
you  the  exclusive  sale  of  proiwrty  located 
in  Novato  [describing  the  projierty  In  ques- 
tion] until  April  1,  1903.  Should  you  suc- 
ceed In  selling  this  property  or  any  portion 
of  It,  at  an  approximate  value  of  over  $5,- 
260.10,  the  amount  due  this  Association, 
same  may  be  retained  by  you  as  a  commis- 
sion for  said  sale.  Yours  Truly,  Continental 
Building  and  Loan  Association,  by  Wm.  Cor- 
bln."  That  thereafter,  on  the  same  day, 
Pelkey  notified  plaintiffs  of  his  having  con- 
veyed the  property  to  defendant,  and  for  a 
valuable  consideration  then  and  there  trans- 
ferred and  assigned  to  plaintiffs  all  his  right 
and  interest  in  said  last  aforesaid  contract. 
Indorsing  thereon  at  the  bottom  thereof.  In 
writing,  the  following:  "San Francisco, Cal., 
Jan.  24,  1903.  For  value  received  I  hereby 
transfer  and  deliver  to  Chatfleld  &  Vinzent 
all  my  right,  title  and  Interest  In  the  above 
agreement  and  give  them  the  same  privilege 
that  I  might  receive  in  same ;  provided  I  re- 
ceive one  hundred  dollars  ($100.00)  from 
Chatfleld  &  Vlnsent  In  case  sale  Is  made. 
Thomas  L.  Pelletler,  known  as  Thomas  Pel- 
key."  That  on  the  same  day  plaintiffs  ex- 
hibited said  assignment  of  said  contract  to 
defendant,  and  that  defendant  then  and  there 
ratified  and  confirmed  said  assignment,  and 
consented  thereto,  and  authorized  plaintiffs 
to  proceed  under  said  contract  to  sell  said 
property.  That  thereafter  plaintiffs  diligent- 
ly endeavored  to  find  a  purchaser  for  said 
land,  and  expended  money  In  advertising  and 
otherwise  in  their  said  efforts.  That  on 
March  27,  1003,  plaintiffs,  in  pursuance  of 
said  contract  and  assignment,  sold  said  prop- 
erty to  one  Laymance  for  the  sum  of  f7,- 
000,  and  on  March  28, 1903,  plaintiffs  demand- 
ed the  conveyance  of  the  property  from  de- 
fendant to  said  Laymance,  and  tendered  to 
defendant  the  sum  of  |5,260.10  at  Its  place  of 
business  in  San  Francisco,  between  the  hours 
of  10  a.  m.  and  11  a.  m.  of  said  day.  That 
on  March  30,  1903,  plaintiffs  notified  Pelkey 
In  wrtting  of  their  willingness  to  perform  the 
terms  of  said  contract  and  made  diligent 
search  for  him  to  make  tender  to  him  of 
$100,  but  were  nnable  to  find  him,  and  that 
plaintiffs  were  and  at  all  times  have  been 
ready  and  willing  to  perform  all  the  terms 
of  said  contract  and  of  said  assignment,  and 
have  duly  performed,  on  their  part,  all  the 
conditions  of  the  same.  That  on  said  March 
28,  1903,  defendant  refused  to  convey  said 
real  property,  and  stated  that  It  was  unable 
to  comply  with  the  terms  of  said  contract  of 
January  24,  1903,  and  ever  since  has  so  re- 
fused. Plaintiffs  pray  Judgment  for  |1,739.- 
90,  the  difference  between  $7,000  and  So,260.- 
10.  A  general  demurrer  was  overruled,  and 
defendant  answered,  denying  all  the  material 
allegations  of  the  complaint,  except  that  It 
is  a  corporation,  and  that  it  had  refused  and 
neglected  to  execute  a  conveyance  to  Lay- 
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mance,  and  it  also  failed  to  deny  the  alleged 
tender  of  $5,260.10  to  defendant,  though  It 
denied  the  alleged  sale  to  Laymance.  The 
court  made  specific  Hiidlngs  of  fact  in  accord- 
ance with  the  allegations  of  the  complaint, 
and  the  court  found,  among  others,  that 
plaintifTs  exhibited  said  assignment  of  ccm- 
tract  of  January  24th  to  defendant,  but  did 
not  speclflcally  find  that  defendant  ratified 
and  confirmed  said  assignment  and  consent- 
ed thereto,  as  was  alleged  In  the  complaint 
Bnt  the  court  made  a  general  finding  "that 
all  of  the  allegations  of  the  complaint  herein 
are  true."  As  conclusion  of  law  the  court 
found  that  plaintiffs  were  entitled  to  recover. 

The  answer  consists  entirely  of  denials, 
and  sets  up  no  affirmative  defense.  Mr. 
Spelling  says  that  the  "decisions  appear  to 
have  fully  established  the  sufficiency  of  find- 
ing In  the  general  form,  where  no  affirmative 
defenses  are  alleged  in  the  answer."  2  Spell- 
ing's New  Trial,  §  593.  In  Williams  v.  Hill, 
54  Cal.  390,  the  trial  court  made  some  specif- 
ic findings,  and  also  a  general  finding  "that 
all  the  facts  set  forth  in  the  complaint  are 
true."  It  was  objected  by  defendant  that 
there  was  no  finding  upon  the  alleged  mis- 
take set  up  in  the  answer.  But  the  court 
held  that  the  general  finding  fully  answered 
this  objection  because  "the  facts  set  forth  In 
the  complaint  are  entirely  inconsistent  with 
the  mistake  alleged  in  the  answer."  "If," 
said  the  court,  "the  allegations  of  the  com- 
plaint are  true,  there  could  be  no  mistake." 
See,  also,  Davis  v.  Drew,  58  Cal.  152.  In 
Johnson  v.  Klein,  70  Cal.  186,  11  Pac.  606, 
held:  "A  finding  that  all  the  allegations  of 
the  complaint  are  true  necessarily  covers  all 
of  the  Issues  made  by  the  pleadings,  and  is 
sufficient  where  the  answer  contained  noth- 
ing but  denials."  In  Alameda  County  v. 
Crocker,  125  Cal.  101,  67  Pac.  766,  the  find- 
ing was  that  all  the  facts  alleged  in  the  com- 
plaint "are  true,  except  as  to  those  herein- 
after specified,  and  as  to  these  the  court  finds 
as  follows."  Then  follow  certain  specific 
findings.  The  court  said:  "We  think  the 
natural  reading  of  the  finding  is,  in  eflfect, 
that  all  the  facts  alleged  in  the  complaint 
are  true,  except  as  to  those  facts  therein  al- 
leged and  In  the  findings  otherwise  specified, 
as  to  which  the  facts  are  not  necessarily  un- 
true, but  are  as  found  specifically  by  the 
court"  Cases  such  as  Johnson  v.  Squires, 
53  Cal.  37,  Harlan  v.  Ely,  55  Cal.  340,  Bank 
of  Woodland  v.  Treadwell,  55  Cal.  379,  and 
others  were  cases  where  the  finding  left 
something  undetermined,  so  that  the  court 
could  not  ascertain  precisely  what  facts  had 
been  found. 

The  purpose  of  findings  is  to  dispose  of  the 
issues  of  fact  and  to  exhibit  the  grounds  up- 
on which  the  Judgment  rests.  It  is  neces- 
sary, therefore,  that  they  should  be  sufficient- 
ly definite  and  certain  so  as  not  to  require 
an  investigation  on  review  to  determine  what 
issues  are  decided.    When  the  answer  con- 


sists of  denials,  only  a  general  finding  tbat 
all  the  allegations  of  the  complaint  are  true 
would  be  both  definite  and  certain,  and  would 
be  sufficient  And  where  the  court.  In  such 
a  case,  makes  a  general  finding,  we  do  not 
think  it  is  wholly  lost  because  tlie  court  altm 
undertakes  to  make.  In  addition  to  the  gen- 
eral finding,  certain  specific  findings  upon 
facts  covered  by  the  general  finding.  The 
latter  loses  none  of  its  certainty  and  dear- 
ness  by  specific  findings.  To  bold  otbo'- 
wise  we  must  lay  down  as  a  role  that,  where 
the  trial  court  attempts  to  make  specific  find- 
ings, It  must  specifically  find  upon  every  ma- 
terial allegation  of  the  complaint  and  that  a 
general  finding  as  to  the  truth  of  all  tlie 
allegations  of  the  complaint  must  be  givaa 
no  force  whatever.  We  would  also  have  to 
hold,  in  effect  that  the  omission  to  find  spe- 
cifically upon  some  one  or  more  material 
facts  must  be  taken  as  a  finding  negativins 
such  facts  notwithstanding  the  general  find- 
ing that  they  are  true.  We  know  of  no  rule 
of  practice  in  this  state  so  broad  as  that. 
It  Is  true  that  a  general  finding  that  cer- 
tain averments  of  the  complaint  are  true  will 
be  controlled  by  a  special  finding  Inconsistent 
with  such  general  finding.  (McConnlck  v. 
National  Surety  Co.,  134  Cal.  510,  60  Pac 
741);  but  here  there  Is  no  conflict  between  the 
general  finding  and  any  special  finding.  Wa 
think,  therefore,  that  the  court  has  found 
the  fact  to  be  that  "plainUffs  exhibited  said 
assignment  of  said  contract  (defendant's 
contract  with  Pelkey),  and  said  defendant 
then  and  there  ratified  and  confirmed  said 
assignment  of  said  contract  and  consented 
thereto,  and  authorized  and  empowered  said 
plaintiffs  to  proceed  under  said  contract  to 
sell  said  real  property."  The  evidence  is  not 
brought  up,  and  we  must  presume  that  It 
was  sufficient  to  support  the  general  finding. 
We  have  dealt  thus  with  this  question  aris- 
ing out  of  the  findings  because  appellant 
makes  the  point  that  the  findings  are  not 
coextensive  with  the  complaint  for  the  rea- 
son that  there  la  no  specific  finding  upon  the 
fact  as  to  defendant's  ratification  of  and  con- 
sent to  the  assignment  by  Pelkey  of  his  con- 
tract with  defendant  We  have  shown  that 
the  general  finding  covers  that  part  of  the 
complaint 

Appellant's  effort  to  escape  liability  la 
purely  technical,  and  wholly  ignores  the  mer- 
its of  the  controversy.  The  Judgment  is  so 
obviously  Just  that  appellant's  points  must 
be  not  only  persuasive,  but  so  clearly  coo- 
Tlnclng  as  to  compel  a  reversaL 

It  is  contended  that  defendant's  contract 
with  Pelkey  created  the  relation  of  principal 
and  agent  and  was  therefore  nonassignable; 
that  plaintiffs,  at  most  were  subagents  not 
authorized  to  sell,  but  merely  to  find  a  pur- 
chaser; that  Pelkey  did  not,  because  he  could 
not,  assign  the  contract  but  only  the  com- 
missions which  be  might  earn  thereunda', 
and,  as  subagents,  plaintiffs  mnst  look  to 
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Pelk'ey  for  compensation.  It  Is  further  nrged 
aa  to  the  complaint  that  It  falls  to  allege 
that  plaintiffs  fonnd  a  purchaser  upon  the 
terms  offered  by  defendant  Appellant  does 
not  point  oat  in  what  respect  there  Is  any 
such  failure.  It  may  not  so  appear  In  direct 
terms,  but  the  averments  clearly  show  that 
a  sale  was  made  so  as  to  secnre  to  defendant 
all  It  could  claim  under  the  contract  and  so 
far  as  It  was  concerned  the  sale  fully  met 
all  the  terms  of  the  agreement  We  do  not 
find  It  necessary  to  enter  upon  the  somewhat 
wide  field  for  discussion  to  which  appellant's 
other  points  Invite.  It  seems  to  us  that,  In 
ylew  of  the  finding  of  the  court  that  defend- 
ant ratified  and  consented  to  the  transfer  to 
plaintiffs  of  all  the  rights  Pelkey  had  under 
his  contract  and  authorized  plalntlfTs  to  sell 
the  property,  we  are  relieved  from  consider- 
ing whether  It  created  the  relation  of  prin- 
cipal and  agent  or  was  assignable  as  being 
coupled  with  an  interest  or  was  in  its  nature 
an  option.  The  evidence  Is  not  before  us,  and 
for  all  we  know  the  ratification  and  consent 
of  defendant  and  authority  to  sell  may  have 
been  In  writing  and  as  broad  as  the  allega- 
tions of  the  complaint  Whether  the  con- 
tract was  technically  assignable  as  creating 
an  agency  or  not  defendant  made  it  so  by 
Its  consent  and  by  recognizing  plalntlfFs  as 
possessed  of  all  rights  and  powers  given 
Pelkey. 

What  then,  were  Pelkey's  rights?  He  was 
being  foreclosed;  the  suit  was  compromised, 
and  Pelkey  conveyed  the  fee  to  defendant, 
surrendering  his  right  of  redemption.  In  con- 
sideration of  the  delivery  to  him  of  the  au- 
thority to  sell  the  property  at  a  price  that 
would  give  defendant  all  it  claimed  to  be 
due  from  Pelkey  and  allowing  blm  to  retain 
whatever  excess  he  could  get  from  a  pur- 
chaser. He  was  to  have  about  two  months 
In  whidi  to  skirmish  for  a  purchaser  who 
would  pay  the  mortgage  debt  and  as  much 
more  as  he  could  get,  and  whether  this  ex- 
cess was  much  or  little  It  belonged  to  him. 
When  defendant  by  Its  conduct  placed  It  out 
of  Its  power  to  convey  the  land  to  Pelkey's 
customer,  or  refused  to  so  convey  upon  de- 
mand and  tender  of  the  money  it  was  to  re- 
ceive, defendant  l>ecame  at  once  liable  to 
Pelkey  for  this  excess.  Such  were  Pelkey's 
rights  had  he  made  the  sale,  and  such  are  the 
rights  of  his  assignees. 

Resptmdents  cite  Boblnson  v.  Easton  & 
Bldrldge  Co.,  d3  Cai.  80.  28  Pac.  796,  27  Am. 
St  Rep.  167,  a  somewhat  analogous  case, 
and  numerous  other  cases,  to  show  that  the 
Pelkey  contract  was  assignable;  but  as  al- 
ready intimated,  we  do  not  think  it  necessa- 
ry to  consider  the  question.  Every  consider- 
ation of  Justice  and  equity  calls  for  an  af- 
firmance of  the  judgment  to  which  we  find 
In  the  record  no  sutflcient  answer. 

The  Judgment  is  affirmed. 

We  concur:    HART,  J.;  BURNETT,  J. 


<  Cal.  App.  Nl 
BRUNGER  V.  PIONEER  ROLL  PAPER  CO. 
(Civ.  452.) 

(Court  of  Appeal,  Second  District  California. 
Oct  26.  1907.  Rehearing  Denied  Nov.  25, 
1907;  Denied  by  Supreme  Court  Dec  23. 
1907.) 

1.  Mabtkb    Awn    Sebvant— Neoligence— IN- 

jrOBIES  TO   SEaVANT— DEFECTIVK   MaCHINEKY 

— Evidence. 

Where,  in  an  action  for  injurie:)  to  an  em- 
ploye by  the  fall  of  the  knife  of  rtefonelant'a 
paper  cutting  machine,  there  was  evidence  that 
the  machine  had  been  for  some  time  out  of 
repair,  evidence  that  several  years  before  the 
accident  the  machine  had  been  seriously  disabled 
by  a  fire,  and  thereafter  repaired ;  that  a  few 
days  before  the  accident  as  well  as  a  few  days 
afterward,  the  knife  of  the  machine  had  fallen. 
and  that  soon  after  the  accident  a  machinist 
examined  the  machine,  fonnd  it  In  bad  condition, 
and  at  the  instance  of  defendant's  foreman  re- 
paired it — was  competent,  as  tending  to  show 
the  condition  of  the  machine  at  the  time  of  the 
accident. 

LEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34.  Master  and  Servant  ii  916,  917,  910.] 

2.  APFEAL— HABMI.ESS  ESBOB. 

In  an  action  by  an  employ^  for  injuries 
from  a  defective  machine,  the  admission  of  evi- 
dence that  soon  after  the  accident  defendant 
had  the  machine  repaired,  if  erroneous,  was  not 
prejudicial  to  defendant,  where,  after  tb^  ad- 
mission of  the  evidence,  defendant  procured  an 
order  that  the  jui"y  inspect  the  machine ;  this 
being  in  effect  a  representation  by  defendant 
that  the  machine  was  in  the  same  condition  as 
at  the  time  of  the  accident,  wliich  plaintiff  was 
entitled  to  rebut  by  showing  a  change  of  condi- 
tion. 

fEd.  Note.— For  cases  in  point  see  (3ent  Dig. 
vol.  8,  Appeal  and  Error,  SS  4153-4160.] 

8.  Masteb  and  Sebvani*— Injvbics  to  Sebv- 
aht— evidbkcb— ikbtbccxioss. 

While,  in  an  action  by  an  employ^  for  in- 
juries through  defective  machinery,  the  condition 
of  the  machinery  within  a  reasonable  time  pre- 
ceding and  following  the  accident  may  be  shown 
as  tending  to  show  the  condition  at  the  tirni* 
of  the  Injury,  such  evidence  is  admissible  only  in 
so  far  as  it  tends  to  show  such  condition  at  the 
time,  and  defendant  ia  always  entitled  to  an 
instruction  qualifying  the  evidence  in  that  re- 
gard. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig- 
vol.  34,  Master  and  Servant  §1  916,  917.] 
4.  Same. 

Where.  In  an  action  by  an  employ^  for  in- 
juries through  alleged  defective  machinery,  it  is 
shown  by  satisfactory  evidence  that  the  ma- 
chinery was  not  reasonably  safe  in  its  opera- 
tion, and  through  some  defect  was  rendered 
dangerous,  which  fact  was  known  to  defendant, 
it  is  not  essential  that  plaintiff  should  show- 
technically  wherein  the  defect  existed,  and  what 
occasioned  in  a  precise  manner  the  unsafe  condi- 
tion of  the  maenlnery. 
a.  Same— Fellow  Sebvants. 

Where  defendant  employer  intrusted  a  pa- 
per cutting  machine  and  its  care  and  repair  lata 
the  hands  of  a  foreman,  who,  knowing  of  the 
defective  conditioti  of  the  machine,  dir?cted 
plaintiff,  who  was  ignorant  of  such  condition,  to 
operate  it  th^  foreman  was  the  representative 
and  agent  of  defendant  and  not  a  fellow  work- 
man of  plaintiff. 

fEd.  Note.— For  cases  in  point  see  Ont  Dig. 
vol.  34,  Master  and  Servant,  §§  427-430.J 

6.  TBIAI  —  IMSTBUCTIOHS  —  SUPPOBT  IS  EVI- 
DENCE. 

Where,  in  an  action  by  an  employ^  for  in- 
juries through  defective  machinery,  there  was 
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nothing  to  Indicate  that  a  lack  of  adjustment  of 
the  machinery  by  plaintiff  was  involved,  in- 
fitractions  asked  on  the  theory  of  plaintiffs 
duty  to  adjust  the  machine  were  properly  re- 
fused. 

[Ed.  Note— For  cases  in  point.  Bee  Cent.  Dig. 
vol.  46,  Trial,  SS  590-612.] 

7.  Master  and  Servant— Injuries  to  Sebv- 
ant— neauqence    op    master— contbibu- 

TOBT    NEOLIGENCE  —  Suri'lCIENCT    OF    EVI- 
DENCE. 

In  an  action  by  an  employ^  for  injuries 
throngh  defective  piachinpry,  evidence  held  to 
warrant  a  finding  of  nesligence  on  defendant's 
part  and  of  lack  of  contributory  negligence  on 
plaintiff's  part. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |§  9o4-»i7.  987- 
9915.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Waldo  M.  York,  Judge. 

Action  by  Percy  H.  F.  Brunger  against  the 
Pioneer  Roll  Paper  Company.  Judgment  for 
plaintiff,   and  defendant  appeals.     Affirmed. 

B.  W,  Freeman  and  A.  D.  Lauglilin,  for  ap- 
pellant A.  Lincoln  Walker  and  Ansel  Smith, 
for  respondent 

ALLEN,  P.  J.  Action  for  peraonal  In- 
juries. Judgment  for  plaintiff.  Order  deny- 
ing a  new  trial.  Appeal  from  judgment  and 
order. 

Plaintiff,  an  employe  of  the  defendant,  was 
engaged  In  operating  a  paper  cutting  machine 
furnished  by  defendant  as  an  appliance  for 
operation  In  the  performance  of  plaintiff's 
duties.  The  machine  worked  automatically, 
the  knife  being  operated  by  a  friction  clutch. 
It  Is  intended  that  this  knife,  which  with  Its 
head  weighs  about  200  pounds,  should  come 
down  once  only  when  the  clutch  holding  It  is 
released.  When  at  the  top,  In  order  to  start 
the  knife,  a  spring  catch  Is  released  and  a 
handle  lifted.  The  knife  then  falls  and  re- 
turns to  the  top  by  its  own  mechanism,  and, 
when  It  reaches  the  t<^,  a  trip  throws  out  a 
clutch  and  also  puts  on  a  brake,  which  holds 
it  there.  The  defendant  had  Intrusted  the 
machine  and  Its  care  and  repair  Into  the 
hands  of  the  foreman.  This  foreman  directed 
plaintiff  on  May  17,  1906,  to  operate  such  ma- 
chine. It  appears  from  the  evidence  that  the 
machine  had  been  for  some  time  out  of  ad- 
justment and  repair,  to  the  extent  that  upon 
occasions  the  clutch  would  not  hold,  and  the 
knife  would  descend  a  second  time  without 
the  clutch  being  released  by  the  operator. 
This  condition  was  known  by  the  foreman, 
but  unknown  to  the  plaintiff,  who  was  In- 
jured by  the  knife  repeating;  that  is,  de- 
scending a  second  time  without  action  on  the 
part  of  the  operator.  Upon  the  trial  the 
court  admitted  evidence  tending  to  show 
that  several  years  before  the  accident  the 
machine  had  been  through  a  fire  and  ser- 
iously disabled,  but  thereafter  repaired ;  and 
further,  evidence  to  show  that  a  few  days 
before  the  accident,  aa  well  as  a  few  days 
thereafter,  the  machine  had  been  known  to 
repeat;    and,  further,  to  show  that  an  ex- 


pert machinist  made  an  examination  of  the 
machine  a  few  daya  after  the  accident,  and 
testified  that  the  arm  attached  to  the  cutter 
bar,  which  throws  out  the  friction,  was  worn 
so  badly  that  it  did  not  throw  the  brake  or  re- 
lease the  clutch  properly,  and  that,  at  the 
foreman's  instance,  he  repaired  and  adjusted 
It 

The  specifications  of  error  upon  which  the 
motion  for  a  new  trial  was  based  are  79  in 
number ;  but  all  relate,  in  so  far  as  they  ap- 
ply to  the  action  of  the  court  In  admitting  evi- 
dence, to  the  admissibility  of  evidence  tend- 
ing to  show  that  the  machine  bad  passed 
through  a  fire  several  years  before  the  acci- 
dent, and  of  the  condition  of  the  machine  a 
few  days  prior  to,  as  well  as  a  few  days 
subsequent  to,  the  accident,  and  especially  in 
reference  to  the  action  of  the  court  In  ad- 
mitting testimony  of  the  repairs  made  at  the 
Instance  of  the  foreman  after  the  accident 
We  are  satisfied  that  there  was  no  prej- 
udicial error  in  the  admission  of  any  of  this 
testimony.  While  it  is  true  that  it  was  Inr 
cumbent  upon  the  plaintiff  to  show  by  satis- 
factory evidence  that  a  defect  in  the  machine 
was  the  proximate  cause  of  the  accident, 
and  that  It  existed  at  the  time  of  the  ac- 
cident and  that  the  defendant  either  knew 
or  had  the  means  of  Imowlng  of  such  defect 
before  the  accident  nevertheless,  this  evidence 
In  relation  to  the  conduct  of  the  machine  be- 
fore and  after  the  accident  was  competent 
as  tending  to  show  Its  condition  at  the  time 
of  the  accident.  It  Is  not  often  possible  to 
show  affirmatively  the  defect  at  the  precise 
moment  of  the  accident  Most  frequently  it 
can  only  be  determined  by  showing  that 
within  a  reasonable  time  prior  thereto  the 
machine  was  not  a  safe  appliance,  and,  when 
thus  shown,  a  presumption  arises  that  it  so 
remained  unless  the  same  was  remedied ;  and 
when,  in  addition,  it  appears  that  within 
a  few  daya  after  the  accident  the  same  con- 
ditions existed,  such  evidence  is  most  satis- 
factory in  determining  the  actual  condition 
during  the  interval  within  which  the  accident 
occurred.  "An  evidentiary  fact  is  relevant  to 
the  principal  fact  when  the  former  tends  to 
show  that  the  latter  probably  did  or  did  not 
occur;  and  mere  remoteness  usually  goes  to 
the  weight  and  not  to  the  admissibility,  of 
evidence."  Craven  v.  Central  Pac.  R.  R.  Oo., 
72  Cal.  350,  13  Pac.  878.  While  it  is  estab- 
lished law  that  mere  repairs  made  after  the 
accident  cannot  be  shown  to  establish  a  neg- 
ligent condition  at  the  time  of  the  accident 
(Helling  V.  Schlndier,  145  Cal.  312,  78  Pac. 
'710),  the  Incidental  showing  of  such  repairs 
shortly  thereafter  made  to  remedy  actual  de- 
fects then  shown  to  exist  in  the  machine's 
mechanism  or  operation,  which,  tinder  the 
evidence,  presumably  existed  at  the  time  of 
the  accident  presents  an  entirely  different 
question  (Dyas  v.  Southern  Pac  Co.,  140  Cal. 
307,  73  Pac.  972).  In  those  jurisdictions 
where  the  fact  of  repairs  is  not  admitted  in 
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evidence,  the  prevailing  reason  tberefM'  seems 
to  be  that  tbe  admission  of  testimony  of  mere 
repairs  Is  in  tbe  nature  of  an  admission  upon 
the  part  of  tbe  employe  wbo  causes  tbe  re- 
pairs, and  therefore  not  admissible  as  against 
tbe  principal.  But  in  this  case  the  condition, 
iudepeudently  of  tbe  repairs,  Is  first  shown, 
and  the  necessity  for  repairs  is  made  ap- 
parent. It  should  follow  that  socb  subse- 
quent repairs  ordered  by  an  employfe  could  in 
no  wise  prejudice  tbe  defendant.  The  neces- 
sity for  tbe  repairs  was  not  determined  by 
tbe  foreman  who  called  the  expert,  nor  were 
they  occasioned  by  bis  act,  but,  on  tbe  con- 
trary, were  tbe  result  of  a  minute  examina- 
tion by  tbe  mechanic  of  the  machine,  which 
demonstrated  their  necessity. 

Another  reason  exists  in  this  case  why  tbe 
proof  of  repairs  was  without  prejudice  wbffli 
we  consider  that  after  the  introduction  of 
such  testimony  tbe  defendant  procured  an  or- 
der that  tbe  Jury  view  the  machine  and  in- 
spect it.  This,  In  effect,  was  a  representa- 
tion by  defendant  that  tbe  machine  was  In 
the  same  condition  in  which  It  was  at  the 
time  of  tbe  accident  Upon  such  motion.  It 
would  have  been  competent  to  have  shown 
a  change  in  its  condition  occasioned  by  tbe 
repairs.  That  this  changed  condition  was 
shown  previous  to  tbe  act  of  tbe  defendant 
in  connection  with  the  view  Is  of  no  conse- 
quence. Even  assuming  that  the  court  erred 
in  admitting  proof  of  the  Incidental  repairs 
at  the  time  of  its  admission,  It  was  cured  by 
this  subsequent  act  of  the  defendant.  While 
tbe  condition  within  a  reasonable  time  pre- 
ceding and  succeeding  the  accident  may  be 
shown  as  tending  to  show  the  condition  nt 
tbe  time  of  the  Injury,  yet  It  Is  admissible 
only  In  bo  far  as  It  tends  to  show  such  con- 
dition at  the  time,  and  a  defendant  Is  always 
entitled,  upon  request,  to  an  instruction  qual- 
ifying such  evidence  In  that  regard,  and  It 
would  be  error  tor  tbe  trial  court  to  refuse 
such  an  Instruction.  We  have  examined  the 
Instructions  refused  by  the  trial  court  In  this 
case,  and  we  find  none  that  may  be  construed 
as  a  qunlifylng  instruction.  The  nearest  ap- 
proach to  it  Is  instruction  No.  8,  refused, 
which,  to  an  extent,  correctly  states  the  law, 
"that  the  nefrllgence  of  tbe  employer  which  ren- 
ders him  responsible  for  the  accident  depends 
upon  what  he  did  and  knew  before  the  ac- 
cident," and  that  "the  knowledge  on  his  part 
from  which  negligence  Is  to  be  Inferred  must 
be  established  by  evidence  independent  of  any 
subsequent  act  In  changing  tbe  appliance, 
and  any  defect  In  such  evidence  cannot  be 
supplemented  by  such  act";  that  if,  at  tbe 
time  of  tbe  accident,  tbe  defendant  did  not 
know  of  any  defect  In  the  paper-cutting  ma- 
chine, defendant  was  entitled  to  a  verdict, 
"even  if  the  evidence  discloses  the  fact  that 
after  tbe  injury  tbe  defendant  did  have  re- 
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pairs  made."  Tbe  substance  of  tills  charge 
was  given  by  the  court  in  two  instances,  and 
in  tbe  form  as  requested  was  properly  re- 
fused, because  In  such  instruction  was  incor- 
porated the  statement  that  defendant's  re- 
sponsibility must  be  established  by  facts  and 
circumstances  preceding  tbe  accident,  which 
is,  in  effect,  to  say  that  evidence  of  facts 
showing  the  condition  immediately  succeed- 
ing the  accident,  or  within  a  reasonable  time 
thereafter,  could  not  be  shown,  and,  if  shown, 
would  not  establish,  or  tend  to  establish,  tbe 
defective  condition  at  tbe  time  of  tbe  acci- 
dent. 

It  is  Insisted  by  appellant  that  tbe  court 
erred  in  refusing  various  Instructions  in  which 
was  embodied  the  proposition  that  It  was 
incumbent  upon  plaintiff  to  show  a  defect  in 
tbe  machine,  and.  In  addition,  of  what  that 
defect  consisted.  The  matter  for  determina- 
tion is  whether  or  not  tbe  employer  used 
reasonable  care  In  furnishing  his  employes 
reasonably  suitable  and  safe  machinery  and 
appliances  with  which  to  do  the  work  re- 
quired of  them,  and  used  reasonable  care  to 
keep  such  machinery  and  appliances  in  re- 
pair. If  it  t>e  shown  by  satisfactory  evidence 
that  the  machinery  so  furnished  employes 
was  not  reasonably  safe  in  its  operation,  and 
through  some  defect  It  was  rendered  danger- 
ous, which  fact  was  known  to  tbe  employer, 
it  Is  not  essential  that  tbe  injured  party 
should  show  technically  wherein  the  defect 
existed  and  what  occasioned  in  a  precise  man- 
ner the  unsafe  condition  of  tbe  machinery. 

It  is  further  insisted  that  the  omissions  of 
the  foreman  were  those  of  a  fellow  workman. 
and  that  no  liability  of  defendant  occurred 
on  account  thereot  Under  tbe  circumstances 
of  this  case,  as  presented  by  the  record,  this 
foreman  was  the  representative  and  agent  of 
the  employer.  Skelton  v.  Pacific  Lumber  Co., 
140  Cal.  507.  74  Pac.  13.  08  Am.  St.  Rep. 
25.  We  find  nothing  in  tbe  record  indicating 
that  any  lack  of  adjustment  of  the  machine, 
which  ordinarily  would  be  performed  by  tbe 
employe  In  Its  operation,  is  here  Involved. 
Tbe  worn  and  unsafe  condition  is  shown  to 
have  been  occasioned  by  long  wear  and  bad 
usage,  and  which  repairs  and  adjustments  de- 
volved upon  the  employer,  and  not  upon  the 
employe.  The  Instructions  asked  upon  the 
theory  of  the  plaintifTs  duty  to  adjust  the 
machine  were  therefore  properly  refused. 
There  is  evidence  In  the  record  warranting 
the  jury  In  determining  that  negligence  was 
shown  on  the  part  of  the  defendant,  and  no 
contributory  negligence  of  plaintiff  was  made 
to  appear.  The  Instructions  given  by  the 
court  appear  to  cover  all  of  the  points  pre- 
sented by  those  requested  by  defendant  and 
refused. 

The  judgment  and  order  are  affirmed. 

We  concur:    SHAW,  J.;  TAGGART,  J. 
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DONALDSON  v.  ORCHARD  CRUDE  OHi 

CO.  et  8l.  (CiT.  362.) 

(Court  of  Appeal,   First  District,   California. 

Oct  18,  1907.) 

1.  Appeal— Dismissal— Moot  Questions. 

A  personal  judement  was  oStaioed  against 
defendant  in  a  mechanic's  lien  proceeding.  The 
amount  of  the  judgment  was  made  a  lien  upon 
defendant's  leasehold  interest  in  land,  and  also 
on  certain  implements  and  machinery  used 
thereon,  bnt  which  had  been  sold  to  another, 
and  a  provision  was  made  for  the  sale  of  the 
leasehold  and  implements  and  docketing  of  a  de- 
ficiency judgment.  Held,  that  the  character  of 
the  personal  judgment  was  not  modified  by  the 
provision  for  enforcing  a  lien  on  the  property 
and  the  entry  of  a  deficiency  judgment,  and 
plaintiff,  by  waiving  his  right  to  the  deficiency 
judgment,  was  not  entitled  to  a  dismissal  of  the 
appeal  on  the  ground  that  it  presented  only 
moot  questions,  in  that  defendant  had  no  intei^ 
est  in  the  property  ordered  to  be  sold. 

2.  Sahe. 

Aside  from  defendant's  liability  on  the  per- 
sonal judgment,  his  leasehold  interest  in  the  land 
rendered  it  directly  interested  in  securing  a  re- 
versal of  that  part  of  it  decreeing  a  lien  on  its 
leasehold  interest. 

3.  Corporation  —  Ofticees  —  Atjthomtt   of 
Secretabt  to  Contract. 

Proof  that  a  person  is  secretary  of  a  cot^ 
poration  is  not  sufficient  alone  to  establish  bis 
authority  to  make  contracts  for  the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12.  Corporations,  !  1613.] 
i.  Mine  and  Minerals— Mechanics'  Liens — 

Right  to  Lien — Services  on  Oil  Claiu. 
Code  Civ.  Proc.  I  1183,  provides  that  any 
person  who  performs  labor  in  a  mining  claim, 
or  In  or  upon  real  property  worked  as  a  mine, 
either  in  the  development  thereof  or  in  working 
therein  by  the  subtractive  process,  has  a  lien 
upon  the  same.  Plaintiff  was  employed  by  de- 
fendant on  an  idle  oil  claim  part  of  the  time  as 
watchman,  and  at  other  times  in  pumping  oil 
from  the  claim  for  use  in  the  boiler.  Held,  that 
for  his  services  in  pumping  oil  he  was  entitled 
to  a  lien,  but  for  his  services  as  watchman  he 
could  only  look  to  defendant's  personal  liability. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  8  234.] 
6.  Mechanics'    Lienb— Pboceedinos- Attob- 

net's  Fees. 

No  allowance  should  be  made  for  an  attor- 
ney's fee  in  mechanic's  lien  proceedings. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
foL  34,  Mechanics'  Liens,  ft  651-633.] 

Appeal  from  Superior  Court,  Santa  Clara 
County:  M.  H.  Hyland,  Judge. 

Action  by  W.  W.  Donaldson  against  the 
Orchard  Crude  Oil  Company,  the  Santa  Clara 
Valley  Oil  Company,  and  others.  Judgment 
for  plaintiff,  and  defendant  Santa  Clara  Val- 
ley Oil  Company  appeals.  Beversed  and  re- 
manded. 

Geo.  E.  Wliltaker  and  F.  J.  Hambly,  for 
appellant    Niles  E.  Wretman,  for  respondent. 

HALL,  J.  This  action  was  brought  by 
plaintiff  to  obtain  a  judgment  against  the 
Orchard  Crude  Oil  Company,  a  corporation, 
and  the  Santa  Clara  Valley  Oil  Company,  a 
corporation,  for  the  principal  sum  of  $433.40, 
$2  costs  of  filing  a  claim  of  Hen,  and  $100  as 
plaintiff's  attorney  fee  for  foreclosing  the 
lien,  and  that  the  same  be  adjudged  a  lieu 


against  certain  land  worked  as  a  mineral  oil 
claim  and  certain  described  implements  and 
machinery  alleged  to  be  appurtenant  to  and 
used  in  tbe  working  of  said  claim.  The  court 
gave  judgment:  (1)  Tliat  plaintifl  bave  and 
recover  from  the  defendant  Orcliard  Crude 
Oil  Company  the  sum  of  $146.90;  and  (2)  that 
the  plaintiff  have  and  recover  from  tbe  Santa 
Clara  Valley  Oil  Company  the  sum  of  $240 
debt,  and  $2,  cost  of  filing  bis  lien,  and  $75 
for  bis  attorney  fee  in  tbe  action,  and  tbat 
said  sums  of  money  are  a  charge  and  lioi 
upon  the  leasehold  Interest  of  said  Santa 
Clara  Valley  Oil  Company  in  and  to  tbe 
premises  worked  as  such  oil  claim,  contain- 
ing about  seven  acres  of  land,  together  with 
tbe  improvements  and  appurtenances  there- 
unto belonging  or  in  any  wise  appertaining 
consisting  of  (here  follows  a  list  of  tbe  imple- 
ments and  macblneiy  above  referred  to).  The 
judgment  contains  tbe  usual  direction  for  the 
sale  of  such  property  and  for  the  docketing 
of  a  judgment  for  any  deficiency  against  said 
Santa  Clara  Valley  Oil  Company.  Tbis  ap- 
peal is  by  tbe  Santa  Clara  Valley  Oil  Com- 
pany only,  and  is  from  the  judgment  against 
it  only,  and  was  taken  within  00  days  from 
the  rendition  thereof. 

Since  the  oral  argument  before  this  court, 
the  respondent  In  bis  printed  reply  to  the 
oral  argument,  waives  any  and  all  right  to 
any  deficiency  judgment  against  appellant 
and  consents  that  all  portions  of  said  Judg- 
ment relating  to  a  deficiency  may  be  stricken 
therefrom.  He  now  asks  that  the  appeal 
be  dismissed  as  presenting  only  moot  qoea- 
tlons,  for  tbe  reason,  as  be  claims^  that  It  ap- 
pears that  appellant  has  no  interest  In  any 
of  tbe  property  ordered  to  I>e  sold.  There  are 
two  answers,  however,  to  reqiondenf s  con- 
tention: (1)  The  Judgment  is  a  personal  Judg* 
ment  against  appellant  for  the  ^tlre  sum. 
The  action  is  against  appellant  opon  a  direct 
and  personal  liability.  The  ooovt  found  that 
there  was  due  and  owing  to  plaintifl  from  ap> 
pellant  $240  for  services  rendered  to  appel- 
lant, and  gave  judgment  against  lyipeUant 
accordingly,  for  such  sum,  and  for  $75  for  at- 
torney's fee.  Tbe  action  is  one  brought  under 
the  mechanic's  Hen  law,  under  which  a  claim- 
ant may  recover  a  personal  judgment  against 
tbe  person  primarily  liable  for  the  debt 
Such  a  judgment  plaintiff  obtained  against 
appellant,  which  we  do  not  think  is  modified 
by  tbe  succeeding  direction  for  tbe  enforce- 
ment of  a  lien  on  certain  property  and  the 
entry  of  a  deficiency  judgment  (2)  Not  only 
Is  the  amount  adjudged  to  be  recovered  by 
plaintiff  from  appellant  adjudged  to  be  a  lien 
on  tbe  machinery  and  Implements,  wbl<±  the 
record  shows  to  bave  been  sold  by  appellant 
to  tbe  R.  H.  Herron  Company,  but  it  is  ad- 
judged to  be  a  lien  on  tbe  leasehold  Interest 
of  appellant  iu  tbe  real  property,  which  Is 
ordered  sold.  The  court  found  appellant  to 
be  tbe  owner  of  a  leasehold  interest  In  the 
premises.  This  is  separate  and  distinct  from 
tbe  personal  property  alleged  and  admitted  to- 
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have  been  told  br  appellant  to  the  B.  H.  Her- 
Ton  Company.  Appellant  is  tbvefora  direct- 
ly Interested  in  secnring  a  reversal  of  that 
portion  of  the  Judgment  decreeing  a  lien  on 
Its  leasehold  interest  In  the  premises.  The 
Appeal  does  not  present  moot  qnestions  only. 

Appellant  Instats  that  the  erldence  is  in- 
sufficient to  show  that  plaintiff  was  ever  em- 
ployed to  render  any  service  for  appellant  by 
any  one  having  authority  so  to  do.  Plaintiff 
testified  that  he  was  employed  to  work  for  ap- 
pellant by  one  Smith,  the  aecretary  thereof. 
AK>ellant  Insists  that  a  secretary  of  a  cor- 
poration as  such  has  no  authority  to  employ 
laborers  about  the  mining  operations  of  such 
corporation,  and  that  in  the  record  in  this 
case  there  is  no  evidence  of  any  authority  In 
Smith  except  that  be  was  the  secretary  of  the 
corporation. 

Undoubtedly,  proof  that  a  person  is  secre- 
tary of  a  corporation  is  not  sufficient  alone  to 
establish  his  authority  to  make  contracts  for 
the  corporation  <2  Cook  on  Corporations,  I 
717) ;  but,  of  course,  such  an  officer  may  b« 
authorised  to  act  in  other  capacities,  and 
may  have  power  to  enter  into  contracts  for 
the  corporation.  It  must  be  confessed  that 
tiie  record  in  this  case  discloses  very  meager 
evidence  as  to  what  authority  Ifr.  Smith  had 
in  the  premises.  At  the  trial  Mr.  Smith  de- 
nied that  he  had  employed  plaintiff  for  ap- 
pellant at  all,  and  very  little  attention  seems 
to  have  been  given  to  the  question  as  to  what 
authority  he  may  have  had.  Doubtless,  upon 
a  retrial  of  the  action,  more  certain  and  satis- 
factory evidence  will  be  given  pro  and  con 
upon  this  point;  and  as  we  think  that  the 
Judgment  must  be  reversed  for  other  reasons, 
we  do  not  deem  it  necessary  to  pass  upon  the 
sufficiency  of  the  evidence  In  this  respect. 

Plaintiff  sued  to  recover  for  services  as 
roustabout,  well  cleaner,  and  watchman  in 
and  about  the  oil  claim  alleged  to  have  been 
worked  by  appellant  He  alleged  the  amount 
due  him  from  appellant  for  such  services  to 
be  the  sum  of  $433.40,  and  the  court  found 
file  amount  to  be  |240.  The  evidence  of 
plaintiff,  assuming  it  to  be  true,  shows  that 
the  greater  portion  of  this  amount  was  due 
for  his  services  for  acting  as  watchman  of 
the  premises  and  plant,  at  a  stated  salary  per 
month,  while  it  was  lying  Idle.  His  claim  of 
lien,  which  is  a  part  of  bis  complaint,  also 
shows  that  his  whole  claim  is  for  services  as 
a  watchman  at  $20  per  month,  and  additional 
compensation  for  labor  at  $2  per  day.  Plain- 
tiff first  worked  for  the  Orchard  Crude  Oil 
Company  for  $2  a  day  and  |20  a  month  for 
his  board,  but  later  entered  into  a  new  ar- 
rangement with  the  saperintendent  of  said 
company,  by  which  he  was  to  receive  $20  a 
month  for  acting  as  watchman,  and  $2  a  day 
for  such  work  as  he  might  do.  This  second 
arrangement  was  made  May  1,  1903,  and  un- 
der It  plaintiff  worked  for  the  Orchard  Crude 
Oil  Company  until  July  23,  1903.  By  this 
agreement  he  testified  that  he  was  to  receive 
$20  per  month  for  services  as  watchman  and 


$2  per  day  when  he  worked.  Tbe  plant  pass- 
ed to  the  control  of  appellant  about  July  28, 
1903,  and  plaintiff  testified  that  he  was  told 
by  Mr.  Smith  to  continue  there  Just  the  same 
as  he  had  been  doing.  In  other  words,  his 
teetlmony  clearly  shows  that  during  the  time 
he  claims  to  have  been  in  the  employ  of  ap- 
pellant he  was  to  receive  $20  per  month  for 
acting  as  watchman  of  the  premises,  and  $2 
per  day  for  bis  labor  when  be  worked.  He 
filed  his  noUce  of  lien  July  11,  1904.  which 
was  framed  upon  a  theory  in  accord  with 
the  evidence  Just  stated.  From  his  testimony 
the  number  of  days  that  he  worked  for  ap- 
pellant did  not  exceed  67,  for  21  of  which  he 
admits  that  he  was  paid  by  a  Mr.  Gallagher. 
This  leaves  but  46  days  to  be  paid  for  at  $2 
per  day,  which  would  amount  to  $92.  He 
also  admitted  having  been  paid  on  his  ac- 
count against  appellant  $30  by  Mr.  Smith. 
The  court  found  that  he  had  performed  work 
for  appellant  as  roustabout,  well  cleaner,  and 
watchman,  and  that  there  was  a  balance  un- 
paid him  therefor  to  the  amount  of  $240,  but 
did  not  determine  what  part  was  due  him  for 
services  as  watchman,  and  what  for  the  other 
services.  This  brings  us  to  the  vital  point 
of  the  present  discussion. 

PlalntUTs  claim  for  a  lien  Is  founded  upon 
that  portion  of  section  1183,  Code  Civ.  Proc., 
which  provides  that:  "Any  person  who  per- 
forms labor  in  any  mining  claim  or  claims, 
or  in  or  upon  any  real  property  worked  as  a 
mine,  either  In  the  development  thereof  or  In 
working  thereon  by  the  subtractive  process, 
has  a  lien  upon  the  same."  A  Uen  is  not 
given  for  any  and  every  work  that  may  be 
done  upon  or  about  a  mining  claim,  but  only 
for  work  done  in  the  development  thereof 
or  in  working  thereon  by  the  subtractive  pro- 
cess. Unless  the  services  of  a  watchman  of 
an  idle  mine  come  within  this  category,  plain- 
tiff was  not  entitled  to  a  lien  for  what  was 
due  him  as  such  watchman.  It  was  said, 
in  Williams  v.  Hawley,  144  CaL  98,  77  Pac. 
784:  "It  to  clear  that  the  statute  Implies 
that  the  labor  to  be  performed  upon  any  min- 
ing claim,  and  for  which  a  lien  is  given,  is 
labor  performed  in  the  course  of  the  actual 
work  of  mining  or  development  of  the  mining 
claim,  and  that  It  does  not  Include  the  serv- 
ices of  a  watchman  engaged  In  caring  for  the 
mine  while  It  is  lying  Idle."  See,  also,  as 
supporting  the  same  principle,  Phillips  on 
Mechanics'  Llena^  |  86;  Jones  <»  Liens,  | 
1356. 

In  the  case  at  bar  the  dalm  was  lying  idle 
during  all  the  time  it  was  in  the  po8sessi(Hi 
of  appellant,  save  that  plaintiff  upon  occas- 
sions  pumped  oil  therefrom  for  use  in  the 
boiler.  For  such  services  as  he  performed  in 
pumping  oil  he  was  within  the  protection  of 
section  1183,  if  employed  so  to  do  by  apiiel- 
lant;  but  for  his  services  as  watchman  he 
can  only  look  to  the  personal  liability  of  ap- 
pellant 

As  there  to  no  way  by  which  we  can  de- 
termine from  the  record  how  miich  of  the 
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Judgment  Is  for  senrlces  as  •watchman,  thp 
judgment  must  be  reversed,  and  a  new  trial 
had.  No  allowance  should  hare  been  made 
for  an  attorney's  fee.  Union  Lumber  Co.  v. 
Simon  (Oal.)  8»  Pac.  1081. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


We  concur: 
GAN,  J. 


COOPER,    P.    J.;    KERRI- 


e  Cal.  App.  871 

WISTROM  V.  REDUCE  BROS.,  Inc. 
(Civ.  373.) 

(Court  of  Appeal,  Third  District,  California. 
Oct  19,  1907.) 

1.  MuNioiPAt  OoBPOBATiONS— Use  of  Streets 
— Negligent  Driving. 

Where  the  driver  of  a  delivery  wagon  drives 
up  to  the  sidewalk  across  a  bicycle  path,  and 
then  discovering  that  he  has  made  a  mistake  in 
the  place  turns  back  across  the  path  towards  the 
center  of  the  street,  without  looking  to  see  if 
anybody  is  approaching,  and  strikes  a  bicyclist 
coming  in  the  opposite  direction  on  the  path, 
the  driver  is  negligent. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |  1515.] 

2.  MuniOIFAL   COBFOBATIOKS— USK  OF  StBCKTB 
—    T0ENINO    TO    THE    ElOHT   —    NeGLIOENT 

Driving — Action — iNSTBucTiONa 

Pol.  Code,  i  2931,  provides  that,  where  ve- 
hicles meet,  the  driver  of  each  must  turn  sea- 
sonably to  the  right  of  the  center  of  the  highway 
so  as  to  pass  without  interference.  Held,  that 
an  instruction  embodying  that  law  is  properly 
given  where  the  driver  of  a  delivery  wagon  wlio 
has  driven  up  to  one  side  of  the  street  collides 
with  a  bicycle  in  attempting  to  cross  back  to 
the  center. 

3.  Same. 

An  instruction  that  a  state  statute  reauires 
drivers  of  vehicles  approaching  from  opposite 
directions  to  turn  seasonably  to  the  right  of 
the  center  of  the  road  so  as  to  pass  without  in- 
terference was  not  misleading  as  tending  to 
cause  a  misapplication  of  the  law  to  one  de- 
livering goods  with  a  wagon  opon  the  right  or 
left  side  of  the  street,  where  the  jury  were  also 
instructed  that  a  person  may  lawfully  pass  on 
the  left  side  of  the  highway  or  across  it  to  turn 
up  to  a  house,  etc.,  but  it  is  his  duty  in  crossing 
the  road  to  nse  reasonable  care  to  avoid  injuring 
other  travelers. 

4.  Same— Application  of  Rule  to  Bicycles. 

The  law  applies  to  bicycles  as  well  as  to 
other  vehicles. 

5.  TRIAL— iNSTBTTOnONS. 

Where  an  instruction  is  hyijothetical  and 
pertinent,  it  is  no  ground  of  objection  tliat  a 
diCFerent  theory  may  also  find  support  in  the 
evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  478.] 

6.  Negligence— Actions— BtiRDEW  of  Pboof 

— CONTBIBUTOBT  NEGLIGENCE. 

In  an  action  for  injuries  from  defendant's 
neglisence,  it  is  sufficient  for  plaintiff  to  show, 
in  the  first  instance,  that  the  injury  resulted 
irom  defendant's  negligence,  and  plaintiff's  con- 
triljutory  negligence  is  a  matter  of  defense  to 
be  proved  affirmatively  by  defendant. 

fEd.  Note.— For  cases  in  point  see  C^nt  Die. 
vol.  37,  Negligence,  §;  221,  229.] 

7.  Same— Instructions— CoNTRiBtrroRT  Nxo- 
LiGEKCE— Burden  op  Proof. 

In  an  action  for  injuries  from  defendant's 
negligence,  an  instruction  that  contributory  neg- 
ligence is  an  affirmative  defense  to  be  establish- 


ed by  defendant,  and  must  bo  sho^m  by  d-'fcnd- 
ant,  by  a  preponderance  of  the  evidence.  <>tc..  in 
not  erroneous  as  stating  that  the  defense  of 
plaintiff's  contributory  negligence  could  not  be 
sustained,  unless  it  appeared  from  defendant's 
own  testimony,  especially  when  taken  in  con- 
nection with  another  instrnction  that,  if  the  ju- 
ry believe  from  the  evidence  tliat  the  injuries 
complained  of  by  plainliST  were  caused  by  plaiii- 
tifTs  contributory  negligence,  then  plaintiff  can- 
not recover. 

8.  Trial  —  Refusal  of  RiQUEtrrs  —  Instkuo 

TION8  COVEBEO  BY  TlIOSE  GIVEN. 

The  refusal  of  instructions  substantially 
covered  by  those  given  is  not  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  fS  651-6159.] 

9.  Municipal  Corporations— Use  of  Streets 
—  Negligent   Driving  —  Action— Instbtjc- 

TION9. 

In  an  action  for  injuries  from  a  collision 
between  defendant's  delivery  wagon  and  plain- 
tiff while  riding  a  bicycle,  caused  by  the  midd«« 
digression  of  the  wagon,  an  instruction  absolv- 
ing defendant  if  the  driver  of  the  wagon  had  no 
knowledge  of  plaintiff's  approach  is  properly  re- 
fused, since  his  ignorance  would  afford  no  shield 
if  it  were  the  result  of  the  want  of  ordinary 
caie. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  Fred  Wlrtrom  against  Redllok 
Bros.,  Incorporated.  Prom  a  Judgment  for 
plnlntlft  and  an  order  denying  a  new  trial, 
defendant  appeals.     AfDrmed. 

W.  D.  Crichton,  F.  H.  Short,  and  F.  E. 
Cook,  for  appellant.  Bernhardt  &  Suther- 
land, for  respondent 

BURNETT,  J.  Tho  following  statement  of 
the  facts,  following  closely  that  made  by  ap- 
pellant, is  substantially  correct,  and  Is  suffi- 
cient for  the  purposes  of  this  appeal: 

On  the  23d  day  of  May,  1903,  plaintiff  was 
riding  on  his  bicycle  along  the  westerly  side 
of  K  street  In  the  city  of  Fresno,  traveling 
in  a  southerly  direction.  At  the  same  time 
a  delivery  wagon  was  being  driven  along 
the  same  street  in  a  northerly  direction,  the 
wagon  and  team  belonging  to  the  appellant 
and  being  driven  by  one  of  Its  employfe. 
The  plaintiff  was  riding  with  ordinary  speed. 
Appellant's  employ©  thought  he  was  near  the- 
place  where  he  was  to  deliver  some  mer- 
chandise, and  turned  to  the  left,  but  when 
he  had  reached  practically  the  edge  of  the 
sidewalk  he  observed  that  be  was  In  the 
wrong  block,  and  turned  from  the  left  to- 
wards the  right  side  of  the  street.  The 
plaintiff  observed  him  turning  to  the  left, 
and,  in  order  to  avoid  an  accident,  be  also 
turned  to  the  left  at  about  the  same  moment 
that  the  horse  was  turned  toward  the  center 
of  the  street,  on  the  right  of  the  driver.  A 
collision  occurred,  and  plaintiff  was  quite 
seriously  hurt 

1.  The  evidence  Is  sufficient  to  support  the 
verdict  of  the  jury.  Appellant  says:  "It  ap- 
pears to  be  assumed  by  respondent  that  it 
constituted  negligence  on  the  part  of  defend- 
ant's employ©  to  turn  in  by  mistake  to  the 
place  where  he  did  not  desire  to  go,  anfi 
thence  to  turn  back  toward  the  center  of  the  ■ 


Digitized  by  VjOOQ  IC 


CaL) 


WI6TB0M  ▼.  BEDhICK  BROS. 


1049 


street."  That  assumption  -would  not  be  very 
creditable  to  the  Intelligence  of  any  one  ur- 
Ring  it.  However,  we  do  not  nnderstand  re- 
spondent to  take  any  such  position.  His  con- 
tention Is  that  the  driver  in  turning  his 
horse,  as  stated,  failed  to  exercise  ordinary 
care  and  prudence.  His  negligence  consist- 
ed principally  in  not  looking  to  see  If  any 
one  -were  approaching.  The  driver  himself 
declares:  "I  wheeled  over  as  soon  as  I  saw 
it  was  wrong;  I  didn't  see  this  man  [plain- 
tiff] at  all."  It  IS  80  manifest  as  not  to  re- 
quire argument  nor  authority  that  it  was  the 
duty  of  the  driver  to  proceed  slowly  and 
<Mrefuny,  and  to  be  on  the  alert  lest  he  come 
into  collision  with  others.  The  plaintiff  was 
where  he  had  a  right  to  be;  he  was  on  a 
well-defined  bicycle  path  on  the  extreme 
right  of  the  highway  or  public  street  near 
the  sidewalk.  The  driver  had  swung  across 
this  path,  and  the  law  charged  him  with  the 
duty  of  careful  observation  of  the  situation 
In  view  of  the  probability  that  travelers 
would  be  coming  In  an  opposite  direction. 
TTnder  such  circumstances.  Inattention  and 
apparent  Indifference  to  the  approach  of  oth- 
ers and  to  the  danger  of  collision  are  not  to 
be  excused,  according  to  the  law  of  negli- 
gence as  generally  expounded  and  accepted. 
Wlkberg  v.  Olsen  Co.,  138  Cal.  480,  71  Pac. 
611;  Palmer  v.  Barker,  11  Me.  338;  Pales 
r.  Dearborn,  1  Pick.  (Mass.)  345;  Robinson 
V.  W.  P.  R.  B.  Co..  48  Cal.  421.  It  was  not 
a  wanton  injury,  but  the  driver  was  thought- 
less, and  he  did  not  exercise  ordinary  care, 
the  care  that  ordinarily  prudent  persons 
would  exercise  onder  similar  conditions,  and 
therefore  his  employer  Is  held  responsible 
for  the  damage  done  In  consequence  of  bis 
want  of  care. 

2.  Appellant  complains  of  this  Instruction 
given  by  the  court:  "A  statute  of  the  state 
provides  that,  where  vehicles  meet,  the  driv- 
ers of  each  must  turn  seasonably  to  the  right 
of  the  center  of  the  highway  so  as  to  pass 
without  interference."  The  instruction  con- 
stitutes a  part  of  section  2931  of  the  Political 
Code.  It  Is  contended  that  it  has  no  applica- 
tion to  the  facts  of  this  case,  but  that  its 
purpose  is  to  present  a  rule  "whereby  ve- 
hicles meeting  upon  a  street  or  highway 
could  pass  each  other  in  uniform  manner." 
But  the  "uniform  manner"  is  designed  to 
prevent  interference,  and  to  avoid  such  ac- 
cidents as  occurred  In  the  case  at  bar.  Since 
It  Is  a  general  regulation  and  sound  in  prin- 
ciple. It  seems  proper  that  It  should  be  giv- 
en In  a  ease  like  this,  where  two  vehicles 
meet  and  they  are  not  turned  "so  as  to  pass 
without  Interference."  It  was  probably  more 
favorable  to  defendant  than  to  plaintiff,  for 
the  reason  that  the  evidence  shows  that.  Im- 
mediately before  the  accident,  the  former 
had  turned  to  the  right  and  the  latter  to  the 
left.  That  the  rule  Is  applicable  to  bicycles 
as  well  as  to  other  vehicles  Is  held  in  Dlehl 
V.  Roberts.  134  Cnl.  VA.  66  Pac.  202.  There 
was  no  danger  of  the  jury  misapplying  the 


nile  to  the  condition  of  delivery  of  goods 
upon  the  right  or  left  side  of  the  street,  as 
seems  to  be  apprehended  by  appellant,  be- 
cause the  court  covered  that  contingency  by 
another  instruction,  that  "a  person  may  law- 
fully pass  on  the  left  side  of  the  highway 
or  across  it  for  the  purpose  of  turning  up  to 
a  house  or  store,  but  it  Is  his  duty  in  pass- 
ing from  one  side  of  the  road  to  the  other  to 
use  reasonable  care  to  avoid  Injuring  other 
travelers  upon  the  highway." 

3.  The  seventh  and  eighth  instructions  are 
somewhat  mildly  assailed  by  appellant  The 
only  objection  to  the  former  Is  that  it  ig- 
nores the  facts.  No  fault  Is  found  with  It  as 
an  abstract  proposition.  It  Is  clear  that  the 
objection  Is  not  tenable  as  the  Instruction  is 
In  harmony  with  the  facts  as  testified  to  by 
plaintiff.  That  a  different  theory  may  also 
find  support  in  the  evidence  Is  no  valid 
ground  of  objection  as  the  instruction  Is  hy- 
pothetical and  pertinent. 

As  to  the  eighth  instruction,  appellant 
makes  the  suggestion  that  It  is  misleading. 
But  his  argumMit  Is  based  upon  the  evidence 
and  inferences  most  favorable  to  defendant's 
theory  of  the  case.  It  Is  really  the  same  ob- 
jection as  that  made  to  the  preceding  in- 
struction, and  Is  equally  untenable. 

The  brunt  of  appellant's  attack,  however. 
Is  directed  against  Instruction  No.  10,  which 
is  as  follows:  "In  an  action  for  injuries  al- 
leged to  have  been  caused  through  the  neg- 
ligence of  the  defendant.  It  is  sufficient  for 
the  plaintiff  to  show.  In  the  first  Instance, 
that  the  injury  resulted  from  the  negligence 
of  the  defendant,  and  need  not  show  a  want 
of  contributory  negligence  In  himself.  Con- 
tributory negligence  Is  an  affirmative  defense 
to  be  established  by  the  defendant;  and  such 
contributory  negligence  must  be  shown  by  the 
defendant,  by  a  preponderance  of  the  evidence, 
to  have  been  the  proximate  cause  of  the 
plaintiff's  Injury."  The  general  doctrine  of 
the  Instruction  has  been  indorsed  more  than 
once  by  the  Supreme  Court  In  Smith  v.  Oc- 
cidental, etc..  Steamship  Co.,  99  Cal.  408,  34 
Pac.  85,  the  court  said,  through  Mr.  Justice 
Harrison:  "In  this  state,  in  accordance  with 
the  weight  of  authority  as  well  as  with 
the  principles  upon  which  the  rule  rests,  it 
Is  established  that  It  Is  sufficient  for  a  plain- 
tiff to  show,  in  the  first  instance,  that  the 
Injuries  resulted  from  the  negligence  of  the 
defendants."  Citing  Nebrbas  v.  Central  Pa- 
cific R.  R.  Co.,  62  Cal.  320;  MacDougall  v. 
Central  R.  R.  Co.,  63  Cal.  431;  Magee  v. 
North  Pacific  C.  R.  R.  Co.,  78  Cal.  430,  21 
Pac.  114. 12  Am.  St  Rep.  69.  And  In  Schnei- 
der V.  Market  St  Ry.  Co..  134  Cal.  487, 66  Pac. 
7.SR,  the  correlative  burden  of  the  defendant 
is  presented,  through  Commissioner  Smith, 
as  follows:  "It  remains  to  consider  the  ques- 
tion of  alleged  contributory  negligence  on 
the  part  of  the  plaintiff's  decedent  In  con- 
sidering this.  It  is  Important  to  bear  in  mind 
th.it  such  no'jclisence  Is  a  matter  of  defense 
to  be  proved  affirmatively  by  the  defendant. 
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nnd  hence  tbat  the  burden  of  proof  is  on 
him." 

The  two  principles,  then,  are  clearly  estab- 
lished, first,  that  plaintiff  has  the  burden  of 
proving  defendant's  negligence,  and  defend- 
ant of  proving  plaintiff's  contributory  negli- 
gence. But  the  point  of  appellant's  objec- 
tion is  that  under  the  instruction,  "unless  It 
appeared  by  defendant's  own  testimony  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, that  the  defense  cannot  be  sustained 
upon  tiiat  ground,  wholly  disregarding  the 
question  as  to  whether  or  not  the  testimony 
of  the  plaintiff  showed  contributory  negli- 
gence." We  feel  satisfied  that  appellant's 
criticism  Is  entirely  unwarranted.  The  in- 
struction must  be  considered  In  its  entirety, 
keeping  in  view  the  obvious  purpose  for 
which  it  was  given.  The  court  was  manifest- 
ly undertaking  to  Instruct  the  jury  as  to 
what  burden  of  proof  must  be  borne  by  the 
plaintiff  and  what  by  the  defendant  All 
that  the  Instruction  means  when  fairly  inter- 
preted Is  that  plaintiff  is  required  to  prove 
the  negligence  of  defendant,  but  be  Is  not 
required  to  go  further,  and  prove  the  want 
of  negligence  on  his  own  part,  but  that  con- 
tributorj'  negligence  Is  an  aflBrmatlve  defense 
and  must  be  shown  by  the  defendant  It 
does  not  limit  the  proof  by  defendant  to  any 
one's  testimony.  In  fact  the  expression  used 
negatives  any  such  Interpretation  as  that  sug- 
gested by  appellant  because  It  Is  to  "be 
shown  by  a  preponderance  of  the  evidence," 
which  clearly  Implies  a  consideration  of  all 
the  evidence.  Again,  It  certainly  requires  a 
microscopic  eye  to  distinguish  any  substan- 
tial difference  between  "established  by  the 
defendant"  and  "shown  by  the  defendant" 
It  Is  clearly  held  by  the  authorities,  as  we 
have  seen,  that  contributory  negligence  must 
be  established  by  the  defendant.  And  while 
"established"  may  suit  the  philological  taste 
of  appellant  better  than  "shown,"  we  feel 
assured  tbat,  to  the  ordinary  comprehension, 
the  latter  Imposes  no  greater  burden  than 
the  former.  Again,  If  the  burden  is  upon  de- 
fendant to  show  or  establish  contributory 
negligence,  how  is  It  to  be  done  except  by 
"a  preponderance  of  the  evidence"?  To 
justify  appellant's  interpretation,  we  must 
read  Into  the  Instruction  the  phrase  "by  his 
own  testimony,"  or  "by  evidence  offered  by 
him,"  or  some  equivalent  expression.  But 
If  standing  alone  the  instruction  were  liable 
to  be  so  misunderstood,  as  feared  by  appel- 
lant the  danger  Is  obviated  when  we  con- 
sider, as  we  must  the  whole  charge  of  the 
court.  If,  In  the  respect  suggested,  there  be 
anything  lacking,  we  find  It  supplied  In  the 
following  instruction  given  at  defendant's 
request:  "Yon  are  hereby  instructed  that  if 
you  believe  from  the  evidence  that  the  ac- 
cident and  Injuries  complained  of  by  the 
plaintiff  herein  were  caused  by  the  contribu- 
tory negligence  and  want  of  care  of  the  plain- 
tiff, then  the  plaintiff  cannot  recover,  and 
your  verdict  will  be  In  favor  of  the  defend- 


ant." If  any  Juror  with  these  instructions 
before  him  did  not  understand  that  he  was 
to  consider  all  the  evidence  in  determlnlos 
whether  there  was  any  contributory  negli- 
gence, be  certainly  would  not  be  susceptible 
of  misdirection  by  reason  of  the  nice  refine* 
meut  suggested  by  appellant 

4.  The  only  other  point  that  we  deem 
worthy  of  notice  Is  that  the  court  erred  in. 
refusing  to  give  certain  Instructions  requesc- 
ed  by  defendant  But  as  far  as  correct  in 
principle,  they  were  substantially  covered, 
by  those  given.  It  is  true  the  jury  was  nut 
Instructed  specifically  "tbat  the  servant  am) 
employ^  of  the  defendant  was  entitled  to- 
use,  at  the  time  of  the  accident  any  por- 
tion of  K  street  necessary  for  him  in  the 
pursuit  of  his  employment  and  In  the  deliv- 
ery of  packages  and  parcels  for  the  defend- 
ant his  employer."  It  is,  however,  clearly 
implied  in  the  instructions  given.  Besides,  it 
is  hard  to  conceive  of  any  Jury  that  would 
need  such  an  Instruction. 

The  second  instruction  was  properly  re- 
fused because  it  excuses  the  defendant  if 
the  driver  had  no  knowledge  of  the  approach 
of  plaintiff.  As  we  have  seen,  his  ignorance 
would  afford  no  shield  if  It  were  the  result 
of  the  want  of  ordinary  care.  The  Instmc- 
tlon  Ignores  a  vital  element  in  the  case. 

We  have  examined  all  the  assignments  of 
error.  None  of  them,  In  our  opinion,  has  any 
substantial  merit 

The  judgment  and  order  denying  the  mo- 
tion for  a  new  trial  are  affirmed. 

We  concur:    IIART,  J.;  CHIPMAN,  P.  3. 


t  Cal.  App.  6Vr 

TOWNB  T.  TOWNK  et  al.    (Civ.  385.) 

(Court   of   Appeal.    First   District    California^ 

Oct  30,  1907.     Rehearinjt  Denied  Nov.  27, 

1007;  Denied  by  Supreme  Court  Dec. 

23,  1907.) 

1.  Deeds  —  Dklivebt—Manuai,  Possessioit — 

Evidence. 

Though  a  deed  may  be  niaced  in  the  manoa} 
possession  of  the  grantee  without  accomplishing: 
a  legal  or  operative  delivery,  when  a  duly  Bignei 
and  acknowledged  deed  has  been  placed  in  the 
grantee's  hands  by  the  grantor  or  by  his  direc- 
tion, a  prima  fade  case  of  delivery  Is  estab- 
lished. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  16,  Deeds,  {§  117-121,  625-627.] 

2.  Same— Weight  and  Sufficiknct. 

Possession  by  the  grantee  of  a  duly  execut- 
ed deed  creating  a  presumption  of  delivery,  the 
burden  is  upon  him  denyinjr  delivery  to  prove 
his  claim  by  strong  evidence. 

[E)d.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  16,  Deeds,  |g  874^-683,  625-e27.] 

3.  Sams. 

Evidence  on  an  issue  whether  a  deed  was 
delivered  by  the  grantor  with  intent  that  It 
should  operate  as  a  conveyance  held  InsnfEcient 
to  overcome  the  presumption  of  delivery,  arising 
from  the  fact  that  the  deed  was  placed  in  the 
grantee's  manual  possession  by  the  grantor's  di- 
rection, after  being  duly  signed  and  acknowl- 
edged. 

FEW.  Note. — For  onses  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  §§  62&-627.] 
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i.  HouBerKAD— CeifTCTARCB  —  Hubbard  ahd 

Wife— Necessity  fob  Joindek. 

Where  a  husband's  father  orally  agreed  to 
convey  a  lot  upon  which  the  husband  built  a 
house,  and  while  the  husband  and  wife  were  re- 
sidinjc  on  the  premises  the  wife  recorded  a  dec- 
laration of  homestead,  a  subsequent  deed  of  the 
lot  to  them  under  such  oral  agreement  fed  the 
homestead,  and  the  declaration  of  homestead  by 
the  wife  became  effectual,  and  defeated  a  sub- 
sequent conveyance  by  the  husband,  under  Civ. 
Code,  I  1242,  preventing  the  conveyance  of  a 
homestead  of  a  married  person  unless  the  deed 
is  made  by  both  husband  and  wife. 

[E^l.  Note.— For  cases  !n  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  {{  203-209.] 

5.  Divorce— Adjudication  as  to  Pbopekty— 
Effect  as  to  Stranoeks. 

No  adjudication  in  a  divorce  suit  can  affect 
the   title   to    land   of   either   party   as   against 
strangers  to  the  suit,  nor  the  title  of  any  such 
stranger  as  against  the  parties. 
8.  Sake— DscBKK— Effect. 

A  divorce  decree  adjudging  that  the  hns- 
band  "is  entitled  to  the  benefit  and  disposition 
of  any  and  all  property  now  belonging  to  him 
or  in  his  hands,  and  that  the  wife  has  no  right 
therein,  includes  community  property  and  a 
homestead  selected  from  the  community  proper- 
ty as  well  as  separate  property,  though  the  court 
found  that  the  husband  owned  no  community 
property. 

7.  Same — Disposition  of  rBOTERTT. 

Under  the  express  teinns  of  Civ.  Code,  { 
146,  a  divorce  being  granted  for  the  wife's  adul- 
tery, the  court  could  award  to  the  husband  all 
the  community  property,  including  the  home- 
stead, if  any,  selected  therefrom. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  {g  713-715.] 

8.  Same— Descbiption  or  Pbopebtt. 

Community  property,  including  the  home- 
stead, if  any,  selected  therefrom  may  be  award- 
ed in  a  divorce  suit  in  general  terms  and  with- 
out particular  description. 

9.  Judgment  —  Pbesumftionb  —  Disposition 
OF  Ail.  Matters  in  Contbovebst. 

It  is  presumed  that  a  judgment  disposed  of 
*11  matters  in  controversy. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  SO,  Judgment,  {  1822.] 

10.  Divorce— Disposition  of  Pbopekty. 

If  a  wife  felt  aggrieved  by  the  finding  or 
Judgment  in  a  divorce  suit  In  which  the  com- 
munity property  was  awarded  to  her  husband, 
she  should  have  attacked  them  in  an  appropri- 
ate manner,  and  having  allowed  them  to  become 
final  she  may  not  assert  title  to  the  property  in 
another  suit. 

Appeal  from  Superior  Conrt,  Santa  Cmz 
County;   Lucas  F.  Smith,  Judge. 

Action  by  Virginia  L.  Towne  against  Wil- 
lis J.  Towne  and  J.  W.  Towne;  Harry  B. 
Towne,  administrator,  being  substituted  for 
J.  W.  Towne  on  the  latter's  death.  From  a 
Judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendants  appeal.     Reversed. 

BenJ.  K.  Enlgbt  and  Hugh  R.  Osbom,  for 
appellants.  T.  J.  Crowley  and  Frank  Mc- 
Gowan  (Chas.  M.  Cassin,  of  counsel),  for  re- 
spondent. 

HALIi,  J.  This  action  was  brought  to  have 
It  decreed  that  a  certain  piece  of  land  In  the 
dty  of  Santa  Cruz  was  the  homestead  of 
plaintiff,  and  that  she  be  entitled  to  the  pos- 
seaslon  thereof,  and  that  a  certain  conveyance 


thereof  executed  by  Willis  J.  Towne  to  J. 
W.  Towne  be  decreed  to  be  null  and  void. 

The  action  was  originally  brought  against 
Willis  J.  Towne  and  J.  W.  Towne,  but  3.  W. 
Towne  having  died  after  the  actlcm  was 
brought,  Harry  B.  Towne,  as  the  administra- 
tor of  his  estate,  was  substituted  as  defend- 
ant In  bis  place  and  stead.  Willis  J.  Towne 
Is  the  divorced  husband  of  plaintiff,  and  was 
made  defendant  because  be  refused  to  Join 
with  plaintiff  In  bringing  the  action.  Willis 
J.  Towne  and  plaintiff  intermarried  in  1888, 
and  In  1S90  Willis  J.  Towne  entered  into  an 
oral  contract  with  bis  father,  said  J.  W. 
Towne,  by  which  said  J.  W.  Towne  agreed  to 
sell  to  Willis  J.  Towne  the  lot  of  land  in  dis- 
pute for  the  sum  of  $500.  WiUis  J.  Towne, 
in  order  to  build  a  dwelling  ap<»  the  lot,  bor- 
rowed from  a  bank  the  sum  of  $800,  for 
which  bis  father,  J.  W.  Towne,  went  security. 
A  bouse  was  built  upon  the  lot  by  WiUis  J. 
Towne,  and  plaintiff  and  said  Willis  J.  Towne 
took  up  tbeir  residence  therein,  and  continu- 
ed to  reside  therein  with  their  child  until 
some  time  in  1S99.  On  the  23d  day  of  Au- 
gust, 1895,  while  plaintiff  and  defendant  were 
husband  and  wife,  and  while  they  were  re- 
siding on  the  premises  in  dispute,  plaintifl* 
executed,  acknowledged,  and  recorded  in  the 
county  recorder's  office  a  declaration  of  home- 
stead, in  all  respects  sufficient  In  form  for  a 
declaration  of  liomestead  by  a  married  wo- 
man. On  the  loth  day  of  April,  1806,  J.  W. 
Towne  and  his  wife  acknowledged  before 
said  Harry  B.  Towne,  who  was  a  notary 
public,  a  deed,  dated  January  11,  1896,  in 
terms  conveying  the  premises  In  dispute  to 
said  Willis  J.  Towne  for  the  expressed  con- 
sideration of  $5.  This  deed  was  confessedly 
placed  In  the  bands  of  Willis  J.  Towne  on  or 
about  the  day  of  the  acknowledgment  thereof 
by  said  Harry  B.  Towne,  by  the  direction  of 
said  J.  W.  Towne  and  his  wife.  On  the  27th 
day  of  August,  1898,  plaintiff  caused  said 
deed  to  be  recorded  in  the  office  of  the  county 
recorder.  On  the  10th  day  of  NoTember,  1898, 
said  Willis  J.  Towno  executed  and  acknowl- 
edged a  deed  to  the  said  premises,  purirarting 
in  terms  to  convey  said  premises  to  said  J. 
W.  Towne,  which  was  recorded  on  the  same 
day.  On  the  19tb  day  of  February,  1901, 
WiUis  J.  Towne  obtained  a  decree  of  divorce 
from  plaintiff. 

As  before  stated,  the  action  was  brought 
to  have  It  decreed  that  the  premises  described 
In  tbe  complaint  were  the  homestead  of  plain- 
tiff, and  that  she  was  entitled  to  the  posses- 
sion thereof  as  against  J.  W.  Towne  and  bis 
estate,  and  that  It  be  decreed  that  the  deed 
from  Willis  J.  Towne  to  J.  W.  Towne  was 
null  and  void.  Harry  B.  Towne,  as  adminis- 
trator of  the  estate  of  J.  W.  Towne,  answered, 
and  also  filed  a  cross-complaint  to  quiet  the 
title  of  tbe  estate  to  said  premises  as  against 
plaintiff  and  Willis  J.  Towne.  The  court 
found  the  facts  in  favor  of  plaintiff,  and  en- 
tered Judgment  annulling  the  deed  from  Wil- 
lis J.  Towne  to  J.  W.  Towne,  and  decreeing 
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said  premises  to  be  the  community  property 
of  plaintiff  and  defendant  Willis  J.  Towne, 
and  to  constitute  the  homestead  of  plaintiff 
and  said  defendant,  and  that  the  estate  of 
J.  W.  Towne  has  no  right  or  estate  In  said 
property.  Defendants  moved  for  a  new  trial, 
and  this  appeal  is  from  the  order  of  the  court 
denying  the  motion  for  a  new  trial  and  from 
the  Judgment. 

The  only  grounds  urged  for  a  reversal  of 
the  order  or  the  Judgment  concern  the  suffi- 
ciency of  the  evidence  to  support  certain  find- 
ings of  the  court,  and  the  whole  matter  re- 
solves itself  down  to  two  questions:  First 
Does  the  evidence  show  that  the  deed  to  the 
premises  of  date  January  11,  1S90  from  J.  W. 
Towne  and  wife  to  Willis  J.  Towne  was  ever 
delivered  with  intent  to  become  operative  as 
a  conveyance? — ^the  contention  of  appellants 
being  that,  though  the  deed  was  actually  de- 
livered, that  is,  placed  in  Willis  J.  Towne's 
possession,  by  direction  of  the  grantors  there- 
in. It  was  so  delivered  upon  the  understand- 
ing that  it  ^ould  not  be  effective  until  the 
premises  were  fully  paid  for  and  that  the 
same  were  never  in  fact  fully  paid.  Second. 
Was  plaintiff  divested  of  all  Interest  in  the 
premises  in  dispute  by  the  Judgment  of  di- 
vorce between  Willis  J.  Towne  and  herself? 

We  will  first  dispose  of  the  question  con- 
cerning the  delivery  of  the  deed.  It  Is  un- 
doubtedly true,  as  contended  for  by  appel- 
lants, that  a  deed  may  be  placed  in  the  man- 
ual possession  of  the  grantee  without  ac- 
complishing a  legal  or  operative  delivery. 
Denis  v.  Valetl,  96  Cal.  227,  31  Pac.  1 ;  Ken- 
ney  v.  Parks,  137  Cal.  531,  70  Pac.  556 ;  Hlb- 
bard  ▼.  Smith,  67  Cal.  551,  4  Pac.  473,  8  Pac. 
46,  56  Am.  Rep.  726.  But  it  is  equally  true 
that  when  It  is  shown  that  a  deed,  duly  sign- 
ed and  acknowledged  by  the  grantor,  has 
been  placed  In  the  bands  of  the  grantee  by 
the  grantor,  or  by  his  direction,  a  prima  fade 
case  of  delivery  has  been  established.  Black 
V.  Sharkey,  104  Cal.  279,  87  Pac.  939;  Mc- 
Dougall  T.  McDougall,  133  Cal.  316,  67  Pac. 
778.  The  possession  of  the  deed  duly  execut- 
ed in  the  bands  of  the  grantee  Is  prima  facie 
but  not  conclusive  evidence  of  Its  deliveiy. 
It  therefore  follows  that  he  who  disputes  this 
presumption  has  the  burden  of  proof,  and 
must  show  that  there  has  been  no  delivery. 
And  not  only  must  this  presumption  be  over- 
come, but  it  is  held  that  there  la  such  a 
strong  implication  that  it  has  been  delivered 
when  it  is  found  In  the  hands  of  the  grantee 
that  only  strong  evidence  can  rebut  the  pre- 
sumption. Devlin  on  Deeds,  §  294;  Ward  v. 
Dougherty,  75  Cal.  240,  17  Pac.  193,  7  Am. 
St  Rep.  151. 

In  the  case  at  bar  the  deed  in  question  was, 
after  being  signed  and  acknowledged,  handed 
to  the  grantee  by  direction  of  the  grantor, 
where  it  remained  until  It  was  recorded  two 
years  and  four  months  thereafter.  Indeed, 
there  Is  no  evidence  that  it  was  ever  recalled, 
or  any  attempt  made  by  the  grantor  before 
the  bringing  of  this  action  to  claim  possusslou 


thereof.  The  only  evidemr  relied  upon  by 
appellants  to  overcome  the  presumption  of  a 
delivery  Is  the  evidence  of  defendant  Harry  B. 
Towne,  who  is  a  son  of  J.  W.  TOwne  and  one 
of  the  heirs  at  law,  and  Willis  J.  Towne.  al- 
so a  son  and  heir  at  law  of  J.  W.  Towne. 
Ujion  this  point  Harry  B.  Towne,  after  testi- 
fying that  his  father  and  mother  aclcnowled;;- 
ed  the  deed  before  him,  said:  "They  told 
me,  they  said  to  hand  it  to  my  brother  Willis, 
and  if  be  paid  all  the  money  to  let  him  go 
and  record  the  deed,  and  if  he  did  not  pay  nil 
the  money  the  deed  was  to  be  handed  back  to 
my  father,  and  In  case  of  the  death  of  my 
flatber  the  deed  was  to  be  recorded  by  my 
brother  Willis ;  if  he  did  not  make  the  pay- 
ments It  was  to  be  of  no  effect"  The  witness 
further  said  that  the  money  to  be  paid  was 
the  money  owing  on  the  bouse  and  lot,  but 
did  not  say  how  much  was  owing  at  the  time 
of  this  conversation.  He  further  said:  "If 
he  did  not  pay  the  whole  amount  and  aban- 
doned It,  whatever  he  did  pay  In  was  to  go 
as  rent  •  •  •  I  did  hand  this  deed  to 
Willis  J.  Towne,  and  inform  him  of  those 
conditions;  it  was  handed  to  him  under  those 
conditions  stated  by  me."  This  witness  did 
not  attempt  to  say  bow  much  was  unpaid  on 
the  house  and  lot,  and  of  course  could  not  and 
did  not  attempt  In  any  way  to  say  but  that 
what  was  unpaid  at  the  time  of  his  banding 
the  deed  to  the  grantee  was  subsequently, 
and  before  the  recording  of  the  deed,  fully 
paid.  The  recording  of  the  deed  occurred 
two  years  and  four  months  after  the  banding 
of  the  deed  to  the  grantee.  This  evidence 
falls  far  short  of  proving  no  delivery  of  the 
deed,  in  that  it  does  not  show  but  that  the 
conditions  were  complied  with.  The  only 
other  evidence  introduced  by  defendant  upon 
this  question  is  the  evidence  of  Willis  J. 
Towne,  who  In  substance  stated  tbat  he 
bought  the  lot  from  his  father  on  an  oral 
agreement  to  pay  therefor  $500.  He  said: 
"I  entered  into  a  verbal  contract  with  Mm 
as  to  the  purchase  of  this  lot.  ♦  •  ♦  I  was 
to  pay  $500  for  the  lot;  the  terms  of  the 
contract  were  that  when  I  paid  for  it  I  was 
to  own  it,  but  he  spoke,  of  course,  tbat  at 
his  death  it  was  to  be  mine,  *  •  •  if  I 
did  not  pay  for  it  what  money  I  had  paid 
was  to  go  as  rent,  and  he  was  to  take  it 
back."  His  father  also  went  on  his  note  at 
the  bank  for  $S00  to  build  on  the  lot  Tbat 
he  started  in  to  pay  on  the  contract,  and 
paid  $500  in  the  course  of  about  nine  years ; 
that  he  never  paid  the  note  to  the  bank,  but 
that  bis  father  paid  the  note  to  the  bank, 
and  tbat  as  he  could  not  fulfill  bis  contract 
the  money  that  he  had  paid  went  for  rent 
On  the  contrary,  plaintiff  testified  that  her 
husband,  Willis  J.  Towne,  and  J.  W.  Towne 
and  his  wife,  stated  to  her  that  the  note  to 
the  bank  had  been  fully  paid  by  Willis  J. 
Towne;  that  J.  W.  Towne  told  her  this  In 
1896.  She  also  gave  testimony  tending  to 
show  payment  of  the  purchase  price  of  the 
lot    She  boarded  men  for  her  father-in-law 
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to  an  amoant  of  about  $150,  which  was  to  go 
on  the  lot,  and  she  allowed  her  husband  to 
sell  some  horses  of  her  separate  property 
for  about  $500,  to  be  paid  on  the  lot. 

Furthermore,  defendant  put  In  evidence 
the  Judgment  roll  in  the  action  for  divorce 
between  Willis  J.  Towne  and  plaintiff.  In 
the  verified  answer  of  Willis  J,  Towne  to 
the  cross-complaint  of  the  defendant  therein 
(plaintiff  herein)  said  Willis  J.  Towne,  in 
reply  to  her  allegation  that  he  owned  as  com- 
munity property  the  premises  now  in  dispute, 
denied  that  he  then  owned  said  homestead 
lot,  and  alleged  that  he  did  at  one  time  own 
the  house  and  lot,  "but  sold  the  same  two 
years  ago  for  $1,500,  of  which  sum,  after 
paying  the  debts  due  on  said  house  and  lot, 
the  plaintiff  retained  the  sum  not  to  exceed 
$000."  This  statement,  sworn  to  by  Willis 
J.  Towne  In  his  action  for  divorce,  is  entirely 
Inconsistent  with  his  testimony  in  this  action 
relating  to  his  ownership  of  the  premises  in 
dispute.  No  attempt  was  made  to  explain 
the  contradiction,  and  under  these  circum- 
stances the  court  was  justified  in  giving  no 
credence  to  his  testimony.  Certain  it  is  that 
we  cannot,  from  the  whole  record  in  the 
case,  say  that  the  court  was  obligated  to 
bold  that  the  prima  facie  case  of  delivery 
made  by  the  fact  that  the  deed  was  placed 
In  the  actual  manual  possession  of  the  gran- 
tee, by  direction  of  the  grantor  after  being 
duly  signed  and  acknowledged,  was  overcome 
by  the  satisfactory  proof  required  by  the  law. 
Ward  V.  Dougherty,  supra.  The  deed  of  Jan- 
uary 11,  1896,  having  been  delivered,  the 
title  thus  acquired  by  Willis  J.  Towne  fed 
the  homestead,  and  the  declaration  of  home- 
stead previously  filed  by  plaintiff  became  ef- 
fectual, and  the  subsequent  conveyance  there- 
of by  Willis  J.  Towne  was  void  and  of  no 
effect.  Alexander  v.  Jackson,  92  Cal.  514, 
28  Pac.  593,  27  Am.  St  Rep.  158;  Perry  v. 
Ross,  104  Cal.  15,  87  Pac.  757,  43  Am.  St. 
Rep.  66;  Civ.  Code,  {  1242. 

We  now  take  op  the  question  as  to  the 
effect  of  the  decree  in  the  action  for  divorce 
upon  the  rights  of  the  parties  to  this  action. 
The  contention  of  appellants  is  that  by  the 
decree  of  divorce  the  premises  in  dispute 
were  awarded  to  the  defendant  Willis  J. 
Towne,  and  that  therefore  plaintiff  had  no  In- 
terest therein.  The  court  in  its  findings  in 
this  action  found,  in  reference  to  this  ques- 
tion, "that  said  court,  by  its  said  decision 
and  judgment  in  said  divorce  suit,  did  not  in 
any  manner  dispose  of  the  property  described 
In  plaintiff's  amended  complaint."  Of  course, 
no  adjudication  that  the  court,  In  the  action 
for  divorce,  might  make  could  affect  the  title 
of  either  party  to  the  divorce  suit  as  against 
strangers  to  that  suit,  nor  the  title  of  any 
such  stranger  as  against  either  or  both  of  the 
parties  to  the  divorce  suit  Nevertheless,  if 
the  court,  in  the  divorce  suit,  awarded  the 
property  in  dispute  In  this  action  to  the  plain- 
tiff in  that  action  (Willis  J.  Towne),  plaintiff 
in  this  action  has  no  interest  la  su^  i^^oj^ 


erty,  and  should  have  been  defeated  in  this 
action. 

The  Judgment  roll  in  the  divorce  action 
shows  that  in  his  complaint  for  divorce  Wil- 
lis J.  Towne  charged  the  defendant  therein 
(plaintiff  herein)  with  adultery,  and  alleged 
that  he  owned  certain  community  property, 
consisting  of  household  furniture  and  $300 
in  money,  and  expressly  alleged  that  he  was 
not  possessed  of  any  other  community  prop- 
erty. The  defendant  in  said  action  by  her 
cross-complaint  alleged  that  the  plaintiff  in 
said  action  was  the  owner  and  possessed  of 
the  property  In  dispute  herein  and  other 
property,  all  of  which  she  alleged  to  be  com- 
munity property,  but  did  not  set  up  that  any 
of  It  was  a  homestead.  Plaintiff  in  that  ac- 
tion. In  his  answer  to  the  cross-complaint,  de- 
nied tliat  he  owned  the  premises  In  dispute  In 
this  action.  He  admitted  that  he  owned  cer- 
tain other  property  which  she  charged  that 
he  owned,  and  which  be  had  not  mentioned 
In  his  complaint,  but  alleged  that  all  the 
property  that  be  then  owned  was  his  separate 
property.  The  court  in  its  findings  In  the  di- 
vorce suit  found  tliat  the  plaintiff  therein 
ovraed  as  his  separate  property  one  piano  and 
IGO  acres  of  land  In  Glenn  county,  and  infer- 
entlally,  as  least,  some  money,  the  balance  of 
the  proceeds  of  some  other  property  which 
he  had  sold  during  the  pendency  of  the  ac- 
tion, and  that  the  plaintiff  in  said  action  did 
not  at  the  beginning  of  said  action,  or  at  the 
time  of  the  rendition  of  the  decision,  own 
any  community  property  whatever,  and  In 
effect  that  he  did  not  own  the  property  in 
dispute  In  this  action. 

The  court  in  Its  decree  adjudged:  "Thai 
plaintiff  is  entitled  to  the  benefit  and  dis- 
position of  any  and  all  property  or  money 
now  belonging  to  him,  or  In  his  hands,  and 
defendant  has  no  right  thereto  or  therein,  or 
claim  in  or  upon  the  same,  or  any  part  there- 
of, nor  has  the  defendant  any  right  or  claim 
to  maintenance  or  support  by  or  from  plain- 
tiff. That  plaintiff  is  the  absolute  owner  of 
the  following  real  property"  (here  follows  a 
description  of  160  acres  of  land  in  Glenn 
county),  "also  one  piano."  While  the  lan- 
guage of  the  first  paragraph  of  the  decree 
above  quoted  Is  not  as  apt  as  might  have 
been  chosen  for  the  purpose  of  awarding  to 
the  husband  all  the  community  property,  we 
think  such  is  the  effect  of  the  language  used. 
The  court  adjudged  that  "the  plainur*  (Wil- 
lis J.  Towne)  "Is  entitled  to  the  benefit  and 
disposition  of  any  and  all  property  or  money 
now  belonging  to  him  or  In  his  hands,  and 
the  defendant"  (Virginia  E.  Towne)  "has  no 
right  thereto  or  therein,  or  claim  In  or  upon 
the  same,  or  any  part  thereof."  The  words 
"all  property  or  money  now  belonging  to  him 
or  in  his  hands"  include  community  property, 
and  a  homestead  selected  from  community 
property  as  well  as  separate  property.  The 
divorce  having  been  granted  because  of  the 
adultery  of  the  wife,  the  court  had  power  to 
award  to  the  husband  all  the  community 
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property,  Including  tbe  homestead,  if  any, 
■selected  therefrom.  Civ.  Code,  {  146.  And 
this  may  be  done  in  genornl  terms  without 
particularly  describing  the  property.  Stock- 
ton V.  Knock.  73  Ciil.  427,  1.J  Pac.  51.  In  the 
'Case  just  cited  it  was  held  that  tbe  language, 
^'It  Is  further  ordered  and  adjudged  that  tbe 
whole  of  the  conunuuity  proi)erty  be  set 
apart  to  the  defendant,"  was  sufficient  as  an 
award  to  the  defendant  of  the  homestead 
-selected  from  community  proi>erty. 

In  the  decree  now  under  discussion  tbe 
■court  in  effect  awarded  all  the  community 
])roperty  to  tlie  husband,  and  expressly  ad- 
Judge<i  that  the  guilty  wife  had  no  right 
thereto  or  claim  in  or  upon  tbe  same.  It  is 
-true  tlnit  tlie  court  in  its  findings  had  found 
that  the  husband  owned  no  community  proi)- 
<>rty ;  yet  in  its  decree  it  use<l  language  broad 
enough  to  settle  all  property  rights  of  the 
partl(«,  and  evidently  so  lnten<lcd.  Such  con- 
struction of  the  decree  accords  with  the  pre- 
sumption that  all  mattei-s  in  controversy  wei-e 
dis|K)8ed  of  l>y  the  judgment.  Bingham  v. 
Kearney.  130  Cal.  17r>.  (18  I'ac.  .T97.  If  tbe 
wife  felt  aggrieved,  eitlicr  l)y  tbe  finding  or 
by  the  judgment,  she  siiouid  liave  attacked 
them  in  the  appropriate  immuer;  but  having 
4»llowed  tbe  same  to  iR-come  final,  she  can- 
not now  be  beard  to  say  that  she  has  any  in- 
terest In  such  property.  By  the  decree  of 
divorce  she  was  divested  of  all  interest  in  the 
■community  proi)erty,  all  of  wiiich  was  award- 
■ed  to  her  husband,  for  which  reason  the  find- 
ing of  the  court — "That  said  court,  by  its 
■said  decision  and  judgment  in  said  divorce 
suit,  did  not  in  any  manner  disiwse  of  tlie 
proi)erty  described  in  plaintiff's  amended 
K-omplaint" — is  not  supported  i)y  tlie  evidence. 

For  this  reason  the  order  and  judgment  are 
reversed. 

We  concur:  COOI'KU,  P.  J.;  KERIII- 
«AN,  J. 


KN.VPP  V.  WALLACK  et  nl. 

(Ruprcmp  Courf  of  Oivgon.    llt'C.   17,   1007.) 

1.  Corporations  — ^■'o::eign  Cori'ouations  — 
Actions— .TrRisriiCTioN—SEKVK'K  of  Pro- 
cess. 

Boforp  service  of  process  on  tlip  nresident 
of  a  forciun  corporation  will  confer  jurisdiction, 
it  must  be  made  to  aiiiicar  that  the  corporation 
is  doing  business  in  the  state,  or  is  otherwise 
within  its  jurisdiction:  but  if  the  company  is 
doing  business  in  the  state,  or  has  nn  office  there- 
in in  connection  with  its  business,  then  tlie 
presence  of  an  officer  in  rnnneotiou  therewith 
is  the  presence  of  the  cori)oration. 

[Ed.  Note. — For  cases  in  imint,  see  Cent.  Dig. 
vol.  12,  Corporations,  |$  2(K  13-2(12(1.] 

■2.  Same— Service  on  Foreign   Corporation 

— PRKSUMrXrONS. 

So  long  as  a  corjioration  conflnes  its  opera- 
tions to  the  slate  witliin  which  it  was  created, 
and  it  has  no  otfice  or  transacts  no  business  in 
tliis  state,  no  presumption  can  arise  that  serv- 
ice on  the  president  of  the  con>orntion  within 
this  state  is  service  on  the  corporation. 


8.  JuDOMEm^-GoixATiiBAi.  Attack  —  Jvbjb- 
DicmoN— Presumption. 

Jurisdiction  of  the  person  of  a  defendant  is 
presumed  in  support  of  a  judgment  only  when 
be  is  within  the  territorial  limits  of  the  court, 
and.  if  he  is  not  within  such  limits,  the  records 
mu.st  show  service  on  him ;  hence  where  a  re- 
turn, indorsed  on  the  snmmons  of  a  foreign  cor- 
poration, does  not  show  that  such  corporation 
IS  doing  business  in  the  state  or  has  an  office 
therein,  it  is  insufficient  to  show  service  on 
the  corporation,  and,  unless  aided  by  recitals 
in  the  decree,  the  defect  will  render  the  decree 
void  as  against  the  corporation. 

4.  Same. 

Generally,  if  the  record  of  a  judgment  is 

silent  as  to  service,  or,  if  in  the  absence  of  a 
return,  there  is  a  recital  of  due  service  in  the 
judgment,  then  upon  collateral  attack  jurisdic- 
tion will  be  conclusively  presumed ;  but  where 
tiie  record  contains  the  return  of  sen-ice.  the 
recital  must  be  considered  as  referring  to  such 
return. 

5.  Corj'orations- Foreign  Cobporations  — 
.Actions— I'BOCKss— Validity  of  Service — 
Statutoby  Provisions. 

B.  &  C.  Comp.  i  5.5,  provides  that,  in  an 
action  again^^t  a  private  corporation,  summons 
shill  he  served  by  delivering  a  copy  thereof, 
etc..  to  the  president,  etc.,  or  in  case  none  of  the 
ofiicei-x  named  shall  reside  or  have  an  office  in 
the  county  wlierc  the  cause  of  action  arose  then 
to  any  <'Ierk.  etc..  who  ma.v  reside  or  be  found 
in  the  county,  and  if  no  sucii  officer  be  found, 
then  by  leaving  a  cop.v  at  the  residence,  etc.. 
of  such  clerk  or  agent.  A  complaint  showed 
that  d:>fenilant  was  a  foreign  corporation  owning 
I)i'oitorty  in  J.  county  in  this  state,  and  the  re- 
turn of  service  merely  showed  personal  serv- 
ice on  the  president  of  the  corporation  in  M. 
count.v,  without  showinK  that  it  was  made  in  the 
county  where  defendant  corporation  had  its 
principal  office  or  place  of  business,  or  that  it 
was  doing  business  in  tbe  state ;  and  those  facts 
did  not  appear  in  the  record,  tiiongh  the  decree 
recited  an  examination  of  the  return  made  in 
the  case,  "wherefore,  it  is  thereby  and  other- 
wise made  to  appear  to  the  satisfaction  of  the 
court  that  tlie  defendant  corporation  bas  been 
duly  served  with  summons  within  the  state." 
Ilfid,  that  the  record  disclosed  that  there  was 
no  service  on  the  comoration,  and  that  tlie  court 
acquired  no  jurisdiction  over  it, 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  $§  2(iU3-2(i2ti.1 

6.  JCDOMENTS— COM.ATEBAI,     ATTACK— WaNT 

OP  .TuRtsnicTioN— Service  on  Fobeion  Cor- 
poration. 

The  decree  in  such  a  case  will  be  held  void 
on  a  collateral  attack. 

7.  Process  —  Service  —  Amendment  by  Ex- 
SiiEniFF  OF  Service  by  Depcity. 

An  ex-sheriff  cannot  amend  a  return  of  a 
service  made  by  bis  deputy  during  his  term  of 
office. 

\VA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Process,  U  2.39-248.1 

8.  Same  —  Substituted  Service  —  Time  of 
Matlino. 

.\n  affidavit  for  an  order  of  service  by  pub- 
lication stated  defendant's  post-oiiice  addre.sM. 
The  order  required  mailing  accordingly.  The 
summons  re(iuired  defendant  to  apjiear  and  an- 
swer "on  or  before  the  last  day  of  the  time  pre- 
scrilied  in  the  order  for  the  publication."  The 
order  for  publication  was  dated  May  KJ.  1904. 
The  first  publication  was  .Tnne  2."i.  1904,  and 
the  last  August  «,  1901.  The  affidavit  of  mail- 
ing was  made  on  .fanuary  4,  and  filed  January 
i),  19(15,  and  stated  that  the  copies  of  summons 
and  complaint  were  mailed  August  G,  1904. 
Held,  that  the  mailing  was  not  a  compliance 
with  the  order  of  (he  conrt  or  the  statute,  and 
was  insufficient  to  give  the  court  jurisdiction. 
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9.  Same— Amen  DsresT  of  Betubh  After  De- 
OBEE— Leave  of  Coubt. 

Where  plaintiff,  four  moDtbs  after  the  entry 
of  the  decree,  filed,  as  an  amended  return,  an 
affidavit  of  the  person  makiug  the  original  affi- 
davit to  the  effect  that  the  mnilinfj  was  done 
on  June  25.  1904.  but  it  did  not  appear  that 
leave  of  court  was  obtained  to  amend  the  re- 
turn, Dor  that  there  was  any  showinK  made  by 
affidavit  on  which  to  bnse  the  order,  the  amend- 
ment Is  ineffectual  to  aid  the  jurisdiction  of  the 
court. 

10.  Corporations— Actions  Against  Foreign 
cobporations  —  jubisdiction  —  suffi- 
CIENCY OF  Affidavit  fob  i'i-blication. 

■WTiere  an  affidavit  for  publication  shows 
that  defendant,  a  foreifrn  corporation  with  its 
principal  oOice  and  place  of  business  in  Cali- 
fornia, had  theretofore  been  engaged  in  mining 
in  J  county,  but  had  ceased  operations  there. 
and  had  no  officer  or  agent  therein  on  whom 
service  could  be  made,  but  that  its  officers  reside 
and  are  in  California,  it  is  sufficient  to  show 
that  service  could  not  be  made  in  this  state,  in 
view  of  B.  &  C.  Comp.  S  55,  providing  that  in 
actions  asrainst  a  private  corporation  summons 
shall  be  served  by  delivering  a  copy  to  the  presi- 
dent or  other  head  of  the  corporation,  etc..  or 
managing  auditor,  or  in  case  none  of  the  officers 
of  the  comoration  above  named  shall  rp.<!ide  or 
have  an  office  in  the  county  where  the  cause  of 
action  arose,  then  to  any  clerk,  etc.,  who  may 
reside  or  be  found  in  the  county,  or,  if  no  such 
officer  be  found,  by  leaving  a  copy,  etc. 

11.  Appe.a^l  —  Disposition  of  Cause  —  He- 

MANOINO. 

On  appeal  in  ft  foreclosure  case,  where  it 
appeared  from  the  record  that  defendant  had  a 
prior  mortgajje,  but  plaintiff,  admitting  the 
mortgage,  claims  it  has  been  paid,  but  there  is 
no  proof  of  payment,  and  the  trial  court  held 
a  foreclosure  by  defendant  valid,  which  on  ap- 
peal is  declared  void,  there  is  an  issue  undis- 
posed of,  nnd,  where  defendant's  answer  is  in 
such  a  condition  that  the  Supreme  Court  cannot 
give  him  the  relief  to  which  he  is  entitled,  a 
final  decree  will  not  be  rendered,  but  the  case 
will  be  remanded  with  leave  to  defendant  to 
amend  his  answer. 

Appeal  from  Circuit  Conrt,  Josephine  Coun- 
ty;  H.  K.  Hanna,  Jndge. 

Action  by  Rolla  S.  Knapp  against  Edgar 
T.  Wallace  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

The  complaint  In  this  case  sets  ont  cause 
of  suit  for  foreclosure  of  a  mortgage,  bearing 
date  of  February  7,  1900,  executed  by  Edgar 
T.  Wallace,  In  favor  of  Mrs.  O.  Jullen,  upon 
mining  lands  In  Josephine  county,  Or.,  as  se- 
curity for  the  payment  of  a  promissory  note 
for  $1,44.),  -with  Interest  thereon,  at  the  rate 
of  10  per  cent,  per  annum ;  that  thereafter  on 
March  7,  1901,  said  Wallace  conveyed  said 
lands  to  the  defendant,  the  Althouse  Mining 
Company,  a  corporation,  and  on  October  13, 
1904,  said  Mrs.  Jullen  duly  assigned  said  note 
and  mortgage  to  plaintiff,  who  Is  now  the 
owner  and  holder  thereof;  that  the  defend- 
ant, the  Althouse  Mining  Company,  is  a  for- 
eign corporation  organized  under  the  laws  of 
the  state  of  Maine;  that  Its  principal  oflBce 
and  place  of  business  is  in  Treka,  Cal.;  that 
defendant,  James  Camp,  claims  some  Interest 
under  a  prior  mortgage,  but  that  the  same  has 
been  paid.  The  defendant,  Camp,  answers 
the  complaint,  alleging  that  he  is  the  owner 


of  a  note  and  mortgage  executed  by  defend- 
ant, Wallace,  September  28,  1899,  upon  the 
same  property  In  favor  of  Minnie  P.  Shotwell. 
In  the  sum  of  $4,^56,  with  Interest  thereon  at 
the  rate  of  10  per  cent,  per  annum,  and  that 
on  May  14,  1904.  he  commenced  a  suit  In  the 
circuit  court  of  the  state  of  Oregon,  for  Jos- 
ephine county,  to  foreclose  said  mortgage.  In 
which  he  made  said  Wallace  and  Mrs.  Jullen 
nnd  the  Althouse  Mining  Company,  defend- 
ants ;  and  on  January  9, 1905,  decree  was  ren- 
dered thereon  in  favor  of  this  defendant. 
Camp,  foreclosing  his  said  mortgage  and  the 
rights  of  Mrs.  Jullen  under  the  mortgage  at 
that  time  owned  by  her,  which  1ft  the  one 
sought  to  be  foreclosed  by  plaintiff,  Knapp, 
In  this  suit,  and  pleads  that  decree  as  a  bar 
to  this  suit.  Plaintiff  replied  to  the  new 
matter  of  the  answer.  In  which  he  questions 
the  Jurisdiction  of  the  court  to  render  the 
decree  by  reason  of  alleged  defects  in  proof 
of  service  of  the  summons. 

W.  0.  Hale,  for  appellant  H.  D.  Norton, 
for  respondents. 

EAKIX,  J.  (after  stating  the  facts  as 
above).  At  the  trial,  the  Judgment  roll  In  the 
suit  of  Camp  v.  Althouse  kilning  Co.  et  al. 
was  offered  in  evidence  by  the  plaintiff,  to 
show  want  of  Jurisdiction  of  the  court,  and 
by  the  defendant  to  show  Jurisdiction.  The 
proof  of  service  of  the  summons  upon  the  de- 
fendant, the  Althouse  Mining  Company,  ap- 
pears by  the  return  of  the  sheriff  of  Multno- 
mah county,  W.  A.  Story,  by  H.  L.  Moreland. 
bis  deputy,  made  on  the  18th  day  of  May, 
1904,  by  personal  service  In  Multnomah  coun- 
ty on  B.  F.  Walker,  president  of  the  said  Alt- 
bouse  Mining  Company ;  but  It  does  not  show 
that  such  service  was  made  in  the  county 
where  defendant  corporation  had  Its  prlnciijal 
office  or  place  of  business,  or  that  it  was  do- 
ing business  within  the  state  of  Oregon,  nor 
does  either  of  those  facts  appear  anywhere  in 
the  record.  B.  &  C.  Comp.  §  55,  i)rovidcs  that 
a  corporation  may  be  served  by  deliverltig  a 
copy  of  the  summons  and  certified  copy  of 
the  complaint  "to  the  president  or  other  lu'tid 
of  the  corporation,  secretary,  cashier,  or  man- 
aging agent,  or  in  case  none  of  the  ofllcers  of 
the  cori>oration  above  named  shall  reside  or 
have  ;'"  office  in  the  county  where  the  cause 
of  acU.,u  arose,  then  to  any  clerk  or  agent 
of  such  coriwratlon  who  may  reside  or  be 
found  In  the  county,  or  If  no  such  officer 
be  found,  then  by  leaving  a  copy  thereof  at 
the  residence  or  usual  place  of  abode  of  such 
clerk  or  agent" 

Plaintiff  insists  that  the  record  discloses 
want  of  Jurlstlictiou.  in  that  the  sherltt  «  t<.- 
tum  shows  service  upon  Walker,  as  president 
of  the  defendant  corporation  in  Multnomah 
county,  without  any  showing  that  the  com- 
pany Is  doing  business  w^ithin  the  state  or  has 
an  office  therein,  or  that  such  officer  was  with- 
in the  state  upon  business  of  the  corjiorutlon. 
Whether  this  could  be  collaterally  attacked 
upon  the  recital  of  this  return.  In  oaan'  de- 
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fendant  were  a  domestic  coriK>rntion,  is  not 
necessarj'  for  decision  liere.  But  th<>  de- 
fendaut  is  u  foreign  corporation,  and,  txi- 
fore  service  in  Oregon  upon  its  president 
will  ctmfer  jurisdiction,  It  must  be  made 
to  appear  tliat  tlie  corporation  is  doing 
l)usiness  in  Oregon,  or  otherwise  witliiu  its 
jurisdiction.  If  tlie  company  is  doing  busi- 
ness in  Oregon,  or  has  an  office  therein,  in 
connection  with  its  business,  then  tlie  pres- 
ence of  an  officer  in  connection  therewith  is 
the  presence  of  the  corporation.  As  said  in 
Karrell  v.  Oregon  Gold  Co.,  31  Or.  4(a,  407, 
4$)  Pae.  870,  877 :  "So  long  as  the  corporation 
confines  Its  operations  to  the  state  within 
which  It  was  created,  it  cannot  he  subjected 
to  the  jurisdiction  of  a  court  of  another  state, 
where  it  has  no  office  or  transacts  no  busi- 
ness, by  the  service  of  process  on  some  of- 
iiL>er  or  agent  while  temporarily  present  in 
the  latter  state,  because  he  cannot  take  the 
corporation  with  him  bejxmd  the  jurisdiction 
of  the  state  of  Its  creation."  In  such  a  case 
no  presumption  can  arise  that  service  on 
AValker,  as  president  within  the  state.  Is 
sen-ice  upon  the  corporation.  As  said  in  17 
.\ni.  &  Bug.  Ency.  (2d  Ed.)  p.  1078;  "Juris- 
diction of  the  person  of  a  defendant  is  pre- 
sumed. In  support  of  the  judgment,  only  when 
he  is  within  the  territorial  limits  of  the  court, 
and.  If  he  is  not  within  such  limits,  the  record 
must  show  service  on  him."  Galpln  v.  Page, 
18  Wall.  (V.  S.)  350,  21  L.  Ed.  950.  Therefore 
tiie  return  indorsed  upon  the  summons  is 
insufficient  to  sliow  service  upon  the  corpora- 
tion. Unless  it  is  aided  by  the  recitals  in  tlie 
decree,  sxich  defect  renders  the  decree  void  as 
to  defendant  corporation,  but  tlie  decree  re- 
cites: "And  now  having  fully  examined  the 
return  made  in  the  cause,  wherefore  it  is 
therel)y  and  otherwise  made  to  appear  to  the 
satisfaction  of  tlie  court  that  the  defendant. 
Althouse  Mining  Company,  has  been  duly 
served  with  summons  within  the  state  of  Ore- 
}ron,"  default  is  entered.  Tlie  authorities  are 
not  in  harmony  as  to  when  such  a  re<'ital  is 
conclusive  upon  a  collateral  attack,  some  hold- 
ing tliat  It  is  conclusive  unless  it  is  positively 
c-ontradictort  by  the  record ;  others  holding 
that,  if  the  record  discloses  the  return  upon 
which  tlie  recital  is  based,  and  such  return 
does  not  supiHirt  the  recital,  it  will  not  aid 
tlio  return.  See  1  Black,  .Tudgnients.  8§  27.S, 
27.'.  Mr.  Justice  Field,  In  Galpin  v.  Page.  18 
Wall.  (U.  S.)  350.  3<15,  21  L.  Ed.  959.  In  dls- 
cu«slug  jirpsuinptions  In  favor  of  the  judg- 
ment of  a  court  of  general  jurisdiction,  says: 
"It  is  prpsuiiie<l  to  have  jurisdiction  to  give 
tlie  Jud}.'Micnts  it  renders  until  the  contrary 
api>ears.  And  this  presumption  embraces  jur- 
i.sdlction  not  only  of  the  cause  or  sul).iect-mat- 
ter  of  the  action  in  which  tlie  judgment  n 
given,  but  of  the  parties  also.  •  •  •  The 
latter  (of  the  parties)  should  regularly  ap- 
pear, by  evidence.  In  the  record  of  service  of 
process  u|V)n  the  defendant  or  his  appearance 
In  tlie  action.  «  *  •  ijiit  the  presump- 
tions, wlilch  the  law  implies  in  support  of  the 


judgments  of  superior  courts  of  general  Juris- 
diction, only  arise  with  respect  to  jurisdic- 
tional facts,  concerning  which  the  record  Is 
silent.  •  •  •  When,  therefore,  the  re<-ord 
states  the  evidence  or  makes  an  averment 
with  reference  to  a  jurisdictional  fact,  it 
will  be  understood  to  speak  the  truth  on  that 
ix)lnt,  and  it  will  not  be  presumed  that  there 
was  other  or  different  evidence  respecting  tlie 
fact,  or  that  the  fact  was  otherwise  than  as 
averred.  If,  fop  example,  It  appears  f roui  the 
return  of  the  officer,  or  the  proof  o.  service 
contained  in  tlie  record,  that  the  sununons 
was  served  at  a  particular  place,  and  there 
is  no  averment  of  any  other  service,  It  will 
not  be  presumed  that  service  was  also  made 
at  another  and  different  place ;  or  If  it  appear 
In  like  manner  that  the  service  was  made 
upon  a  person  other  tlian  the  defendant,  it 
will  not  be  presumed,  in  the  silence  oi  the 
record,  that  it  was  made  upon  the  defendant 
also.  Were  not  this  so,  it  would  never  be 
possible  to  attack  collaterally  the  Judgment 
of  a  superior  court,  although  a  want  of  Juris- 
diction might  be  apparent  upon  Its  face.  The 
answer  to  the  attack  would  always  be  that 
notwithstanding  the  evidence  or  the  aver- 
ment, the  necessary  facts  to  support  the  Judg- 
ment are  presumed."  1  Black  on  Judgments, 
i  273,  says:  "But,  while  it  is  inadmissible 
to  contradict  the  record  by  extrinsic  evidence. 
It  is  always  open  to  the  party  to  show  that 
one  part  of  the  record  contradicts  another 
part.  Thus  the  recital  of  service  in  a  Judg- 
ment may  !«  contradicted  by  producing  the 
original  summons  and  return.  But  the  con- 
tradiction must  be  explicit  and  Irreconcil- 
able." In  Settlemier  v.  Sullivan,  97  U.  S. 
444.  448.  24  L,.  Kd.  1110,  where  a  Judgment 
rendered  In  Oregon  is  collaterally  attacked.  It 
is  said :  "Here  it  is  contended  that  the  recital 
in  the  entry  of  the  default  of  the  defendant 
in  the  case  in  the  state  court,  'that  although 
duly  served  with  process,  he  did  not  come, 
but  made  default,'  is  evideni-e  that  due  serv- 
ice on  him  was  made,  notwithstanding  the 
return  of  the  sheriff,  and  supplies  its  omis- 
sion. But  the  answer  is  that  the  recital  must 
be  read  in  connection  with  that  part  of  the 
record  which  gives  the  official  evidence  pre- 
scrll)etl  by  statute.  Tliis  evidence  must  pre- 
vail over  the  recital,  as  the  latter,  in  the  ab- 
sence of  an  averment  to  the  contrary,  the 
record  being  complete,  can  only  be  considered 
as  referring  to  the  former." 

This  corporation  is  a  nonresident,  and  when 
a  judgment  against  a  defendant,  not  within 
the  territorial  limits  of  the  state,  "is  produced 
in  evidence,  the  authority  for  its  rendition 
must  appear  upon  the  face  of  its  record. 
•  •  •  The  presumptions  of  Jurisdiction 
which  exist  In  favor  of  the  judgments  of  a 
(rourt  of  general  jurisdiction  when  proc-eeding 
according  to  the  course  of  the  common  law 
ceases  when  the  authority  to  render  the  judg- 
ment is  made  to  depend  upon  a  prescribed 
mode,  aci'ording  to  special  statutory  provi- 
sions.   •    •    •    (iji  the  latter  case)  no  pre- 
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sumption  will  be  indulged  to  sustain  the  Judg- 
ment." Mr.  Chief  Jnstice  Lord,  In  Odell  v. 
Campbell,  9  Or.  298,  300.  See,  also,  ■Willamet- 
te Real  Estate  Co.  v.  Hendrlx,  28  Or.  485, 
42  Pac.  .514,  52  Am.  St  Rep.  800.  In  Nortb- 
put  V.  Lemery,  8  Or.  316,  322,  It  Is  said:  "But 
where  a  decree  contains  a  recital  that  due 
serrlce  was  made,  and  the  return  of  the  sher- 
iff purports  to  set  out  the  mode  of  service, 
and  the  mode  set  out  is  insufficient,  the  re- 
cital will  not  aid  the  return."  To  the  same 
effect  in  Heattaerly  v.  Hadley,  4  Or.  1;  Tustin 
V.  Gaunt,  4  Or.  306.  So,  also,  it  Is  held  in  St 
Clair  V.  Cox,  106  U.  S.  350,  359,  1  Sup.  Ct 
354,  302,  27  L.  Ed.  222,  upon  collateral  at- 
tack of  the  Judgment  that  when  "service  is 
made,  within  the  state,  upon  an  agent  of  a 
foreign  corporation,  it  is  essential.  In  order 
to  support  the  Jurisdiction  of  the  court  to 
render  a  personal  Judgment,  that  it  should 
appear  somewhere  in  the  record,  either  in  the 
application  for  the  writ,  or  accompanying  its 
service,  or  in  the  pleadings  or  the  finding  of 
the  court,  that  the  corporation  was  engaged 
in  business  in  the  state."  Harris  v.  Sargeant, 
37  Or.  41,  60  Pac.  608,  is  to  the  same  effect, 
although  in  that  case  the  recital  of  the  decree 
expressly  refers  to  the  return. 

Neither  the  return  nor  the  record,  in  this 
case,  shows  that  the  company  was  doing  busi- 
ness within  the  state,  nor  that  it  had  an  of- 
fice or  place  of  business  within  the  state.  On 
the  contrary,  the  complaint  only  shows  that 
the  corporation  is  a  foreign  corporation,  and 
that  It  owns  the  property  in  question  situated 
in  Josephine  county.  Generally,  if  the  record 
Is  silent  as  to  service,  or,  in  the  alwence  of 
a  return,  there  is  a  recital  of  due  service, 
then,  upon  a  collateral  attacij.  Jurisdiction 
will  be  conclusively  presumed.  But  where 
the  record  contained  the  return  of  service, 
then  the  recital  must  be  considered  as  refer- 
ring to  such  return ;  and  In  this  case  the  rec- 
ord discloses  that  there  was  no  service  upon 
the  Althouse  Mining  Company,  and  the  court 
acquired  no  Jurisdiction  over  it  Defendant, 
however,  attempted  to  remedy  this  defect  by 
an  amended  return  of  the  sheriff,  in  which 
TV.  A.  Story,  who  was  sheriff  at  the  date  of 
the  attempted  service.  May  18,  1904.  maizes 
affidavit  to  a  return,  in  which  he  states  that 
H.  Li.  Moreland,  his  deputy,  served  the  Alt- 
house  Mining  Company  hy  delivering  the 
copies  of  summons  and  complaint  "to  B.  F. 
Wallcer,  at  the  principal  and  only  Icnown 
place  of  business  of  the  Althouse  Mining 
Company,  aforesaid,  within  the  state  of  Ore- 
gon," he  being  president  etc.  This  does  not 
even  bring  the  return  within  the  rule  laid 
down  in  St  Clair  v.  Cox,  supra.  Further, 
this  amended  return  wji!  executed  December 
8,  1904.  and  on  motiuu  of  plaintiff  on  the  9th 
day  of  January,  1905,  the  court  granted  leave 
to  file  said  amended  return.  Here  the  return 
of  the  sheriff  of  a  service  made  by  a  deputy 
is  sought  to  be  amended  by  the  then  sheriff, 
now  out  of  office;  not  as  to  matters  of  form, 
but  by  adding  facts  relating  to  such  service. 
92P.-e7 


Thls^  we  think,  la  not  competent  "The 
amendment  can  only  be  properly  made  by  the 
officer  who  served  the  process,  or  in  accord- 
ance with  memoranda  made  by  him,  which 
state  the-  facts  that  were  omitted  or  incor- 
rectly set  forth  in  the  return.  Murfree, 
Sheriffs,  {  876.  See,  also,  O'Conner  et  al.  v. 
Wilson  et  al.,  57  111.  226;  County  of  La  Salle 
V.  Milllgan,  143  111.  321,  32  N.  E.  196.  The 
ex-sheriff,  W.  A.  Story,  cannot  be  presumed 
to  luiow  what  was  done  by  his  deputy  in 
malting  a  service;  and.  If  the  facts  in  such  a 
case  may  be  established  from  memoranda  of 
the  deputy.  It  must  be  upon  proof  to  the 
court  Murfree,  Sheriffs,  §  875a  (page  440u); 
In  re  Bayley,  132  Mass.  457;  Smith  v.  Martin, 
20  Kan.  572;  White  v.  Ladd,  34  Or.  422,  56 
Pac.  615;  Fisk  v.  Hunt  33  Or.  424,  54  Pac. 
660.  Therefore,  the  Jurisdiction  in  Camp  v. 
Althouse  Mining  Co.  et  al.  is  not  aided  by  the 
amended  return. 

The  service  of  the  summons  In  the  suit  of 
Camp  V.  Althouse  Mining  Co.  et  al.  upon 
Mrs.  O.  Julien,  the  plaintiff's  assignor,  which 
is  by  publication,  is  questioned  as  to  the 
proof  of  mailing.  The  affidavit  for  an  order 
of  service  by  publication  states  her  post- 
offlce  address,  and  the  order  of  the  court  re- 
quires the  mailing  accordingly.  The  sum- 
mons requires  the  defendant  to  appear  and 
answer  "on  or  before  the  last  day  of  the  time 
prescribed  in  the  order  for  the  publication." 
The  order  for  publication  Is  dated  May  16, 
1904.     The   first   publication   was   June  25, 

1904,  and  the  last  August  6th.  The  affidavit 
of  mailing  was  made  by  Ernest  Lister  on  the 
4th  day  of  January,  and  filed  on  January  9, 

1905,  and  states  that  the  copies  of  summons 
and  complaint  were  mailed  August  6,  1904, 
so  that  the  mailing  was  not  a  compliance 
with  the  order  of  the  court  or  the  statute, 
and  was  not  actually  made  until  the  last  day 
of  the  time  limited  In  the  summons  for  her 
appearance,  and  is  insufficient  to  give  the 
court  Jurisdiction.  Bank  of  Colfax  v.  Rich- 
ardson, 34  Or.  518,  54  Pac.  359,  75  Am.  St 
Rep.  664.  Then,  four  months  after  the  entry 
of  the  decree,  1.  e..  May  3,  1905,  plaintiff 
files  an  amended  return  of  mailing,  viz.,  an 
affidavit  of  Lister  that  the  mailing  was  done 
on  June  25,  1904.  It  does  not  appear  that 
leave  of  the  court  was  obtained  to  amend 
such  return,  nor  Is  there  any  showing  made 
by  affidavit  as  to  facts  upon  which  to  base 
the  order  for  leave  to  amend  It  so,  and  such 
amendment  Is  ineffectual  to  aid  the  Jurisdic- 
tion of  the  court.  Therefore  the  decree  In 
Camp  V.  Althouse  Mining  Co.  et  al.  was  in- 
effectual to  foreclose  the  Camp  mortgage,  and 
does  not  bar  plaintiff  in  this  suit  from  fore- 
closing his  mortgage. 

In  the  suit  before  us,  default  was  rendered 
against  the  Althouse  Mining  Company,  and 
is  not  questioned  in  the  record,  but  defendant, 
in  his  brief  urges  that  plaintiff  is  not  entitled 
to  a  decree,  for  the  reason  that  the  affidavit 
for  publication  does  not  sufficiently  show  that 
the  Althouse  Mining  Company  bad  no  clerk 
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In  the  county,  or  tbat  sucb  clerk  bad  no 
residence  there.  It  does  show  that  defend- 
ant was  a  foreign  corporation  with  Its  prin- 
cipal oflSce  and  place  of  bnsiness  In  Treka, 
Cal. ;  had  theretofore  been  engaged  in  mining 
In  Josephine  county,  but  had  ceased  such  op- 
erations therein,  and  has  no  oflScer  or  agent 
therein  upon  whom  service  of  the  summons 
can  be  made,  but  that  Its  officers  reside,  and 
now  are,  at  Yreka,  Cal.  We  think  this  Is  suf- 
ficient to  show  that  service  could  not  be  made 
In  Oregon  under  B.  &  C.  Comp.  {  55.  These 
views  result  in  a  reversal  of  the  decree  of  the 
lower  court;  but  we  believe  that  a  final  de- 
cree should  not  be  entered  here  which  would 
defeat  defendant's  rights  under  his  mortgage. 
The  record  discloses  that  defendant  has  a 
prior  mortgage  upon  the  same  property  in  the 
sum  of  $4,256;  and  this  Is  admitted  by  plains 
tiff  In  his  complaint,  but  he  claims  it  has 
been  paid.  Yet  the  only  contest  In  the  case 
was  whether  the  decree  of  foreclosure  of  said 
mortgage  is  valid  as  against  the  Althouse 
Mining  Company,  and  no  proof  being  offered 
by  plalutlflf  to  show  payment,  hence  an  issue 
is  left  undisposed  of.  The  lower  court  held 
this  decree  of  foreclosure  to  be  valid,  and, 
this  court  now  holding  such  decree  void,  de- 
fendant Is  still  entitled  to  have  his  mortgage 
foreclosed;  but  in  the  present  condition  of  his 
answer  this  court  cannot  give  him  the  relief 
to  which  he  Is  equitably  entitled. 

Therefore,  on  the  authority  of  Smith  v. 
Wilklns,  31  Or.  421,  51  Pac.  438,  and  Robson 
v..  Hamilton,  41  Or.  239.  69  Pac.  651,  the 
cause  will  be  remanded  to  the  lower  court 
with  leave  to  amend  his  answer,  and  such 
other  proceedings  ns  may  be  proper,  not  In- 
consistent with  this  opinion. 


BROWN  V.  LEWIS. 
(Supreme  Court  of  OroRon.    Dec.  17,  1907.) 

1.  Judgment  — Collateral  Attack  —  Jrais- 

DICTION— KOREICX      COBPOBATIOXS— SEBVICE 

OF  Process— SriTiciKNcy. 

Where  the  complaint  in  a  tr«n8itor.v  action 
ftKiunst  a  foreiKii  corporation  alieRed  a  cause 
of  action  for  iwrsonal  service  rendered  hy  plain- 
tiff to  defendant  between  Jime  23,  V.wn.  and  May 
15,  1904,  as  mananer  and  superintendent  of  its 
mines  in  J.  county,  at  an  aereed  salary,  and  tbat 
the  action  was  begim  May  13,  190.3.  in  J. 
comty,  it  is  a  sufficient  showinp.  as  aRninst  a 
oollnteral  attack,  that  the  defendant  was  doinfj 
bun!ne!>8  in  the  state  when  the  action  waa  com- 
menced. 

2.  Venue  —  Transitobt   Actions  — Nosresi- 
nENT  Dekesdant. 

irnder  B.  &  C.  Comp.  S  44,  providing  that 
except  in  certain  oases  an  action  shall  be  com- 
menced and  tried  in  the  county  where  defend- 
ants, or  either  of  them,  reside  or  may  be  found 
nt  the  commencement  of  the  action,  or,  if  none 
of  the  parti»s  reside  in  the  state,  it  may  be  tried 
in  any  country  which  plaintiff  may  designate, 
traiksitory  actions  not  within  the  exception  may 
be  commenced  aRainst  a  nonresident  in  any 
county  plaintiff  mnv  select,  and  personal  service 
anywhere  within  the  state  will  Rive  the  court 
jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Venue,  |  39.1 


3.  Judgment— CoLtATEBAi,    Attack — JtntiB- 
DicTioN— Service  of  Pkocess. 

Under  B.  &  C.  Comp.  {  ijo.  proTidinx  that 
in  an  action  against  a  private  corporation  sum- 
mons sliall  be  served  by  deliverinR  a  copy,  etc., 
to  the  president  or  other  bead  ot  the  corpora- 
tion, etc.,  or,  in  case  none  of  the  officers  named 
shall  reside  or  have  an  office  in  the  county  where 
the  cause  of  action  arose,  then  to  any  clerk  who 
may  reside  or  be  fonnd  in  the  county,  where  a 
complaint  shows  that  the  corporation  is  doins 
business  in  the  state,  and  that  the  action  is  upoo 
a  contract  for  service  within  the  state,  relating 
to  that  business,  8er\'ice  of  summons  made  upon 
its  president  in  another  county  than  where  the 
action  is  pendinR  is  prima  fade  evidence  that 
he  represented  the  defendant  company  in  the 
state,  and  the  notice  is  sufficient  prima  facie  to 
give  the  court  jurisdiction,  and,  if  the  service  is 
defective,  it  most  be  attaicked  in  that  proceed- 
ing and  cannot  be  questioned  collaterally. 

4.  Appeal— Hajsmless  Eaaoa— Aoiiissio^    or 

EVIOE.XCE. 

In  replevin  against  a  sheriff  to  recover 
property  claimed  under  an  execution  sale  on  a 
judgment  against  a  certain  company,  which  prop- 
erty was  held  by  defendant  under  a  writ  issued 
in  a  case  by  K.  ag.iinst  the  company,  admission 
of  evidence  that  K.  had  indemnified  defendant 
againat  any  loss  by  reason  of  the  action,  and 
that  defendant  was  acting  as  sheriff  when  he 
toolc  the  property  and  held  it  as  such,  and  that 
plaintiff's  attorney  in  the  first  action  was  his 
agent  in  the  purchase  and  possession  of  the 
property,  was  not  reversible  error  where  the  ver- 
dict included  no  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  EJrror,  f  4153.] 

5.  Replevin— Wrongful  Taking— Necessitt 
FOR  Demand. 

In  replevin  demand  is  unnecessary  where 
the  taking  is  wrongful. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  |  89.] 

C.  Pleading- Complaint— Defects  —  Ajdeb 

BY  A'ERmcT. 

Though  an  allegation  in  a  complaint  for 
replevin  tbat  defendant  wrongfully  took  the 
property  is  defective  in  not  disclosing  that  it 
was  taken  from  ))Iaintiff,  where  the  proof  dis- 
closes that  it  was  wronRfully  taken  from  plain- 
tiff's pos.'iession,  the  defective  allegation  is  aided 
b^  verdict  so  as  to  support  a  judgment  for  plain- 
tiff, and  defendant  is  not  entitled  to  a  direction 
of  a  verdict. 

[Eld.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  |  14«2.] 

7.  Trial  —  Demurrer  to    Evidence   Before 

Defendant  Rests. 

A  defendant  cannot  demur  to  plaintiff's 
testimony,  unless  he  also  rests  his  case,  and  a 
motion  for  nonsuit  is  the  only  proceeding  for 
insufficiency  of  evidence  open  to  defendant  at 
the  close  of  plaintiff's  case. 

[Ed.  Note. — For  cases  in  traint,  see  Cent.  Dig. 
vol.  46,  Trial,  S  350.] 

Appeal  from  Circuit  Court,  Josephine 
County;  H.  K.  Hanna,  Judge. 

Replevin  by  Robert  Brown  against  George 
W.  I.«wls.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

This  Is  an  action  of  replevin  against  de- 
fendant, .18  sheriff,  to  recover  attached  per- 
sonal property  held  by  him  upon  a  writ  is- 
sued In  the  case  of  Knapp  v.  Althouse  Min- 
ing Co.,  112  Pac.  1054.  Plaintiff  claims  title 
to  the  property  through  a  sale  thereof  upon 
execution  Issued  upon  the  Judgment  In  the 
case  of  Brown  v.  Althouse  Mining  Co.,  ren- 
dered In  the  circuit  court  of  the  state  of 
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Oregon -f or.  Josei^ine -count J. .  ITpon  tbe  trial, 
plaintiff  offered  in  evidence  the  Judgment 
entry  In  that  case,  wlilch  was  admitted,  and 
aftem-nrds  tiie  defendant  offered  In  evidence 
tbe  summous  In  that  action  and  the  sheriff's 
return  of  service  thereon  for  tlie  purpose  of 
Impeaching  the  said  judgment;  the  return  re- 
citing service  upon  the  defendant  company  by 
delivering  a  copy  of  tbe  summons  and  com- 
plaint to  B.  F.  Watker,  president  of  the  com- 
pany in  Multnomah  county,  Or.  At  the  close 
of  the  trial,  defendant  asked  the  court  to 
Instruct  the  jury  to  find  for  the  defendant, 
for  the  reason  that  the  Judgment,  through 
which  the  plaintiff  claims  title,  is  void  for 
want  of  Jurisdiction  in  the  court  to  render 
it.  The  principal  question  in  the  case  is 
whether,  by  this  service  of  summons  to 
Brown  v.  Altbouse  Mining  Co.,  the  court  ob- 
tained Jurisdiction  of  defendant  company. 

W.  C.  Hale,  for  appellant  H.  D.  Norton, 
for  respondent. 

EAKIN.  J.  (after  stating  the  facts  as 
above).  As  to  the  collateral  impeachment  of 
Judgments  rendered  by  domestic  courts  of 
general  Jurisdiction,  personal  service  upon  a 
foreign  corporation,  and  the  amendment  of 
the  sheriff's  return,  reference  is  made  to  the 
opinion  In  Knapp  v.  Altbouse  Mining  Co.  e» 
nl.,  92  Pnc.  1054,  decided  at  this  term  upon  i 
similar  service  of  summons.  The  case  of 
Brown  V.  Altbouse  Mining  Co.  was  a  transi- 
tory action  against  a  foreign  corporation. 
The  complaint  alleges  a  cause  of  action  for 
personal  service  rendered  by  tbe  plaintiff  to 
the  defendant  between  June  23,  1903,  and 
May  15,  1904,  as  manager  and  superintendent 
of  the  operation  of  its  mines  in  Josephine 
county.  Or.,  under  an  employment  by  it  at 
an  agreed  salary.  That  action  was  begun 
May  13,  1904,  In  Josephine  county.  As 
.against  a  collateral  attack,  this  Is  a  suffl- 
<-ient  showing  that  the  defendant,  the  Alt- 
house  Mining  Company,  was  doing  business 
In  Oregon  when  tbe  action  was  comiuenced, 
which  will  give  tbe  courts  of  this  state  Juris- 
diction of  the  defendant  company  If  served 
in  manner  provided  by  law;  and  in  trtinsitory 
actions  against  a  nonresident  tbe  action  may 
be  commenced  in  any  county  plaintiff  may 
select,  and  personal  service  anywhere  within 
the  state  will  give  the  court  jurisdiction.  B. 
&  C.  Conip.  i  44:  Fratt  v.  Wilson,  SQ  Or. 
542.  47  Pac.  706,  48  Pac.  ma.  Section  55,  B. 
&  C.  Comp.,  provides  that  sen-ice  upon  a 
private  corporation  shall  be  made  upon  it 
by  delivering  tbe  summons  and  complaint  to 
the  president  or  other  head  of  tbe  coi-pora-' 
tlon,  secretary,  etc. 

The  following  facts  are  before  us:  A  pri- 
vate corporation  doing  business  within  the 
state;  an  action  upon  a  contract  for  service 
within  tbe  state  relating  to  that  business; 
Hervlce  of  summons  made  upon  its  president 
In  another  county  than  tbe  one  where  tbe  ac- 
tion is  pending,  and  Judgment  rendered  there- 


on. .This  is  notice  tbat  reaches. defendant 
corporation  and  Is  sufficient  to  give  tbe  court 
Jurisdiction  as  against  a  collateral  attack. 
In  St.  Clair  v.  Cox,  106  U.  S.  350,  339,  1  Sup. 
Ct.  354,  302,  27  L.  Ed.  222,  It  is  said:  "When 
service  Is  made  within  tbe  state  upon  an 
agent  of  a  foreign  corporation,  it  Is  essential, 
in  order  to  support  the  Jurisdiction  of  tbe 
court,  to  render  a  personal  Judgment  that  it 
should  appear  somewhere  In  tbe  record — ei- 
ther In  the  application  for  tbe  writ,  or  ac- 
companying Its  service,  or  In  tbe  pleadings  or 
tbe  finding  of  the  court — that  the  coniorutlon 
iwas  engage;:,  in  business  in  tbe  state.  The 
transaction  of  business  by  the  corporiitiou  In 
the  state,  general  or  special,  appearing,  a  cer- 
tificate of  service  by  the  proper  officer  on  n 
person  who  is  its  agent  there  would,  in  our 
opinion,  l>e  sufiSclent  prima  facie  evidence 
that  the  agent  represented  the  company  In 
tbe  business.  It  would  then  be  open,  when 
the  record  is  offered  as  evidence  in  another 
state,  to  show  that  the  agent  stood  In  no 
representative  character  to  the  company." 
Wlien  such  service  is  obtained,  it  is  sufficient 
to  give  notice  to  the  defendant,  and.  If  it  is 
defective,  he  must  attack  it  in  that  proceed- 
ing; and  it  cannot  be  questioned  collaterally. 
1  Black,  Judgments.  {  224,  states:  "Although 
the  service  of  process  in  an  action  may  have 
been  characterized  by  some  defect  or  Irregu- 
larity, It  does  not  necessarily  follow  that 
tbe  ensuing  Judgment  will  be  void,  for.  If  the 
party  would  take  advantage  of  such  a  mat- 
ter, he  must  do  so  in  the  action  Itself  by  some 
proper  motion  or  proceeding.  It  is  only 
when  the  attempted  service  is  so  irregular  as 
to  amount  to  no  service  at  all  that  there  can 
be  said  to  be  a  want  of  Jurisdiction."  And 
section  2G3,  Id.,  states:  "It  follows  that  the 
Judgment  of  a  court  of  general  Jurisdiction 
cannot  be  attacked  collaterally  when  there 
has  been  some  service  of  notice,  altliough 
such  service  of  notice  may  be  materially  de- 
fective. The  rule  as  stated  by  tbe  court  in 
Nebraska  is  that,  where  there  Is  an  attempt 
at  service  reaching  tbe  defendant,  a  defect  in 
the  manner  of  the  service  or  form  of  the  re- 
turn is  a  mere  liTegularlty,  and  Is  not  ground 
for  collateral  attack  on  tbe  Judgment" 
Campbell  Ptg.  Press  &  Mufg.  Co.  v.  Marder, 
50  Neb.  283,  09  N.  W.  774,  01  Am.  St  Kep. 
573;  firlffin  v.  M<>Gavln.  117  Mich.  372,  75  N. 
W.  1001.  72  Am.  St  Rep.  504. 

The  situation  here  is  identical  with  the  case 
of  Farrell  v.  Oregon  Gold  Co.,  31  Or.  463,  49 
I'ac.  870,  except  tlmt  here  the  sen-ice  on  tbe 
prcsldont  is  not  made  in  the  county  where  the 
defendant  company  iwns  doing  business.  In 
that  case  It  is  held  that  it  is  not  necessary 
that  the  return  show  that  he  was  the  agent 
of  defendant  to  represent  it  in  this  state,  but 
that  such  a  service  Is  prima  facie  sufficient 
to  give  the  court  jurisdiction.  In  that  case 
tbe  question  arose  upon  a  direct  attack.  In 
the  case  under  consideration  the  attack  is  col 
lateral,  and  the  action,  being  transitory,  may 
be  brought  In  any  couuty,  and  the  service  up- 
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on  tbe  president  wltbln  flie  state,  wben  the 
corporation  is  doing  business  therein,  is  suf- 
ficient prima  fade  to  give  the  court  Juris- 
diction tmder  B.  &  O.  Comp.  {  44,  and  Fratt 
▼.  Wilson,  SO  Or.  542,  47  Pac.  706,  48  Pac. 
S56,  and  Is  prima  facie  evidence  that  tbe 
l^esident  represented  the  defendant  company 
here.  Therefore  we  hold  that  the  defendant 
cannot  question  the  sufficiency  of  the  service 
of  the  summons  in  this  proceeding. 

At  the  trial  exception  was  taken  by  de- 
fendant to  the  ruling  of  the  court  In  per- 
mitting plaintiff  to  prove  that  Knapp  had 
indemnified  him  against  any  loss  by  reason 
of  this  action,  and  to  prove  that  defendant 
was  acting  as  sheriff  when  he  took  the  prop- 
erty and  held  It  as  such;  also,  testimony  that 
Norton  was  Brown's  attorney  in  the  first  ac- 
tion, and  his  agent  in  the  purchase  and  pos- 
session of  the  property.  We  think  that  the 
admission  of  such  testimony  was  not  re- 
▼erslble  error.  It  was  competent  for  plaln- 
tlfl  to  prove  that  defendant  was  acting  In  his 
official  capacity  as  sheriff  in  taking  the  prop- 
erty. If  he  took  It  wrongfully,  he  is  per^ 
sonally  liable,  and  the  facts  may  be  shown. 
Hie  verdict  Induded  no  damages.  Therefore 
defendant  was  not  prejudiced  by  evidence 
upon  that  question. 

It  is  claimed  by  defendant  that  there  is  no 
allegation  or  proof  of  a  demand  for  the  re- 
turn of  the  property;  but  a  demand  Is  un- 
necessary where  the  taking  Is  wrongful,  and 
the  allegation  of  the  complaint  Is  that  the 
defendant  wrongfuHy  took  the  property. 
This  is  very  defectively  alleged  In  not  dis- 
closing that  It  was  so  taken  from  the  plaln- 
tifl.  But  this  defective  allegation  is  aided  by 
ttie  yerdlct,  and  the  proof  discloses  that  It 
was  taken  from  the  plaintiff's  possession;  the 
defendant  testifying  that  at  the  time  he  at- 
tached the  property  he  knew  that  he  had  pre- 
▼lonsly  sold  It  to  plaintiff,  and  that  it  was 
in  bis  possession.  Therefore  the  defendant 
was  not  entitled  to  an  Instruction  directing 
a  verdict  In  his  favor. 

At  the  dose  of  plalntlfTs  testimony,  de- 
fendant asked  the  court  to  Instruct  the  Jury 
to  return  a  verdict  for  defendant,  but  no 
■uch  proceeding  Is  allowable  under  our  stat- 
ute unless  defendant  also  rested  his  case.  A 
motion  for  nonsuit  Is  the  only  proceeding 
open  to  defendant  at  the  dose  of  plaintiff's 
case  for  Insufficiency  of  the  evidence. 

We  find  no  error  In  the  proceeding  «rf  the 
lower  court,  and  therefore  the  judgment  is 
affirmed. 


(GO  Or.  363; 

FISHBUBN  ▼.  LONDERSHAUSEN  et  al. 

(Bapreme  Court  of  Oreeon.     Dec.   17,   1907.) 

1.  Attachment  —  Propebtt  Subject  — Bili.s 
AND  Notes. 

B.  &  C.  Gomp.  K  209-802,  provide  in  ef- 
fect that  all  property  not  exempt  from  execution 
■hall  be  subject  to  attachment,  and  that  per- 
sonal property  capable  of  manual  delivery,  and 


net  in  posseasltm  of  a  AM  perseo,  rfiall  be 
attached  by  tbe  sheriff  takfaig  it  Into  his  poaae*. 
slon,  and  gamiBhment  proceedings  are  provided 
to  reach  i;>enonal  property  not  capable  of  mano- 
al  delivery  and  in  ttoeaesslon  of  a  third  peiaoa. 
Section  4586  defines  a  neeotiable  promissory 
note  as  an  nnconditional  promise  in  writing  en- 
gsiging  to  pay  on  demand,  or  at  a  fixed  or  de- 
terminable time,  a  certain  sum  In  money.  Held, 
that  a  negotiable  promissory  note  belonsins  to 
defendant,  in  his  possession,  and  bearing  no  in- 
dorsements, was  subject  to  attachment  and  sale 
under  execution. 

(Ed.  Note.— For  cases  hi  point,  see  Cent  Dig. 
vol.  6.  Attachment,  {  166.] 

2.  WOBDS  AND  PHBASES— "PaOPEBTT." 

"Property"  means  everything  of  exchange- 
able value,  and  indudes  money,  chattels,  things 
in  action,  and  evidence  of  debt. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5693-6728:  vol.  8,  pp. 
7768-7770.] 

&  Buxs  AND  Notes— Action  bt  Holdes. 

Under  B.  &  G.  Comp.  i  4453,  autboriiinc 
the  holder  of  a  negotiable  instrument  to  sue 
thereon  in  his  own  name,  where  a  note  belong- 
ing to  defendant  was  attached  and  sold  under 
execution,  the  purchaser  might  sue  thereon  in  hia 
own  name,  irrespective  of  whether  the  indorse- 
ment by  the  sheriff  to  him  was  regular  or  irrego- 
lar. 
4.  JuDouxNT— Pbxsuicftion  in  Favob  of. 

Every  presumption  will  be  given  to  proceed- 
ings in  a  court  of  general  jurisdiction  necessary 
to  support  the  validity  of  its  judgments  and 
decrees,  when  the  court  is  proceeding  according 
to  the  common  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  {  914.1 

6.  PlEADINO — ^DmUBBEB — CONBTBDOnOIl     vw 

Pleading. 

A  complaint,  when  tested  by  a  demurrer, 
must  be  construed  most  strongly  against  plain- 
tiff, 
a  Execution— PuEADiNo  Jcdoment. 

B.  &  C.  Comp.  S  66,  provides  that,  in  case 
of  service  of  process  by  publication,  a  copy  of 
the  summons  snail  be  deposited  in  the  post  office, 
directed  to  defendant  at  his  last  known  post 
office  address.  Held,  that  where,  in  an  action  <m 
a  note  purchased  by  plaintiff  at  a  sale  nnder 
execution,  based  on  a  judgment  in  an  attach- 
ment suit  against  the  owner  of  the  note,  the 
complaint  alleged  service  by  publication  in  the 
action  against  the  owner  of  the  note  and  his 
default,  but  failed  to  show  that  a  copy  of  the 
summons  was  deposited  in  the  post  office  di- 
rected to  defendant  at  his  last  known  post  office 
address,  and  no  reason  was  given  for  failure  to 
meet  such  requirement,  and  it  did  not  appear 
that  due  dilisence  had  been  used  to  ascertain  de- 
fendant's Thereabouts,  the  complaint  was  in- 
snffident  to  show  Jurisdiction. 

7.  Appeai/— Disposition  o»  Oaxjbb— PBoratnr- 
INOB  in  Tbial  Coubt. 

Where  on  appeal  it  was  found  that  the 
trial  court  acted  properly  in  sustaining  a  de- 
murrer to  the  complaint,  the  cause  would  be 
remanded  for  further  proceedings,  within  the 
discretion  of  tbe  trial  court. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  4479.] 

Appeal  from  Circuit  Court,  Tamblll  Coob- 
ty;  Geo.  H.  Burnett,  Judge. 

Action  by  J.  W.  Fishbum,  as  trustee^ 
against  O.  B.  Londershansen  and  anotlier 
From  a  judgment  In  favor  of  defendant*, 
plaintiff  appeals.  Affirmed  and  reiuauded 
for  further  yroceedings. 
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This  Is  an  action  by  J.  W.  Plshburn  against 
Q.  B.  Londershauseii  and  S.  Londershausen 
on  a  negotiable  promissory  note  for  $300,  with 
Interest,  executed  to  and  made  payable  to  the 
order  of  the  State  Savings  Bank  of  Dayton, 
Or.,  on  February  17, 1904,  due  six  mouths  aft- 
er date.  The  complaint  was  filed  September 
14,  1904,  and,  after  setting  out  the  note  In 
full  and  alleging  Its  execution,  avers.  In  sub- 
stance: That  from  February  9  to  March  9, 
1904,  the  State  Savings  Bank  of  Dayton,  Or., 
was  owned,  managed,  and  controlled  by  one 
Arthur  C.  Probert ;  that  on  March  9th  of  that 
year  Probert  abscKmded,  leaving  no  person 
In  charge  of  the  bank,  and  left  the  said  note, 
together  with  other  property,  locked  up  there- 
in; that  at  the  time  of  his  dlsapi)earance  he 
left  many  debts  due  to  divers  persons.  Includ- 
ing one  J.  C.  Lewis,  who  had  a  claim  against 
him  for  money  deposited  in  his  bank,  for  the 
recovery  of  which  he  brought  an  action 
against  him  in  the  circuit  court  for  Yamhill 
county,  and  at  the  same  time  had  a  writ 
of  attachment  Issued,  in  which  the  note  here 
Involved,  with  other  property,  was  attached, 
by  the  sheriff  seizing  and  taking  the  same  in- 
to his  custody,  which  said  officer  thereafter, 
prior  to  its  maturity,  sold  on  execution  to 
satisfy  the  Judgment  obtained  therein,  at 
which  sale  this  plaintiff  became  the  pur- 
chaser thereof.  The  complaint  purports  to 
give  all  the  proceedings  leading  up  to  and 
including  the  service  of  summons,  which  was 
by  publication,  together  with  the  entry  of 
Judgment,  and  sale  of  the  attached  note,  as 
well  as  Its  delivery  to  plaintiff,  among  which 
appears  the  following  allegation:  "That  on 
the day  of  March,  1904,  the  said  sher- 
iff of  Xamhill  county.  Or.,  retume<l  said  sum- 
mons to  the  clerk  of  said  circuit  court  of 
Yamhill  county.  Or.,  with  his  return  Indorsed 
thereon,  duly  certifying  that  he  had  ninde 
diligent  search  and  Inquiry  for  said  defend- 
ant, Arthur  C.  Pmbert,  and  that  said  defend- 
ant, after  due  diligence,  could  not  be  found 
within  the  state  of  Oregon,  and  on  the  30th 
day  of  March,  1904,  It  satisfactorily  appear- 
ing to  Hon.  Geo.  H.  Burnett,  Judge  of  said 
circuit  court  of  the  state  of  Oregon  for  Yam- 
hill county,  by  the  affidavit  of  said  .T.  G.  Lew- 
Is,  plaintiff  In  said  ai-tlon,  that  personal  serv- 
ice of  said  summons  could  not  lie  made  upon 
said  defendant,  Arthur  C.  Probert,  within  the 
state  of  Oregon,  and  that  a  cause  of  action 
existed  agaliist  said  defendant  and  In  favor 
of  said  plaintiff,  that  said  defendant  was  not 
a  resident  of  the  state  of  Oregon,  but  then 
had  property  therein,  which  had  been  duly  at- 
tached in  said  action,  and  that  ssild  court  bad 
Jurisdiction  over  such  property  and  of  the 
subject  of  said  action,  said  Geo.  H.  Burnett, 
as  such  Judge,  and  on  said  day,  duly  made 
and  granted  an  order.  In  said  action,  that 
service  on  said  summons  be  made  upon  said 
defendant  Arthur  C.  Probert,  by  publication 
thereof  In  the  Yamhill  County  Reporter,  a 
newspaper  published  weekly  at  McMlnnvIlle, 
Yamhill  county,  Or.,  and  having  a  general 


circulation,  by  publishing  same  once  a  week 
for  six  consecutive  weeks."  This  is  followed 
by  averments  showing  a  full  compliance  with 
the  re<inlremcnt8  of  the  order  referred  to  In 
the  foregoing  paragraph,  and,  among  other 
things,  that  at  the  time  of  the  attachment 
and  the  taking  of  the  note  Into  custody  by 
the  sheriff,  and  sale  thereof.  It  was  the  proi)- 
erty  of  Arthur  C.  Probert,  and  In  bis  bank, 
which  bank  he  had  apparently  deserted;  that 
plaintiff,  J.  W.  Flshburn,  as  trustee,  purchas- 
ed the  note  at  the  execution  sale  resulting 
from  the  attachment  proceedings  for  a  valu- 
able consideration,  and  at  the  time  of  the 
filing  of  this  action  was  the  owner  and  holder 
thereof;  that  this  note  was  free  from  any 
liens;  and  that  the  same  was  due  and  unpaid. 
A  demurrer  to  the  complaint  was  filed  on  the 
ground  that  it  did  not  state  sufficient  facts 
to  constlttite  a  cause  of  action.  The  demurrer 
was  sustained,  and,  plaintiff  declining  to  fur- 
ther plead.  Judgment  was  accordingly  enter- 
ed dismissing  the  complaint  and  for  costs 
and  disbursements,  from  which  this  apiieal  is 
taken. 

B.  L.  Conner,  for  appellant  Jas.  McCain 
and  W.  T.  Vinton,  for  respondents. 

KING,  0.  (after  stating  the  facts  as  above). 
The  points  for  determination  are:  (1)  Is  a 
negotiable  promissory  note,  when  fotmd  In  the 
possession  of  Its  owner,  and  free  from  any 
liens,  subject  to  attachment  and  sale  under 
execution?  (2)  Does  It  appear  from  the  com- 
plaint that,  In  the  action  between  Lewis  and 
Probert,  there  was  sufficient  compliance  with 
the  statutory  requirements  relative  to  service 
of  summons  to  give  the  court  Jurisdiction  to 
enter  the  Judgment  and  order  the  sale  of  at- 
tached property? 

In  support  of  the  first  point,  it  is  urged  that 
the  complaint  is  insufficient  In  that  it  there 
appears  that  the  note  came  Into  plaintiff's 
possession  through  attachment  proceedings 
and  the  execution  sale  based  thereon;  that 
no  provision  is  made  by  the  statute  for  the 
attachment  of  negotiable  promissory  notes, 
and  proceedings  had  in  reference  thereto  are 
therefore  void.  The  statute  bearing  on  the 
question  provides,  in  effect  that  all  property 
in  this  state,  not  exempt  from  execution, 
shall  be  subject  to  attachment;  that  the  writ 
of  attachment  shall  be  directed  to  the  sheriff 
of  the  county  In  which  the  property  of  the 
defendant  may  be  situated,  requiring  him  to 
attach  and  safely  keep  any  property  of  the 
defendant  not  exempt  from  execution,  suffi- 
cient to  satisfy  plaintifTs  demands:  and  that 
personal  proi>erty  capable  of  manual  delivery, 
and  not  In  the  possession  of  a  third  person, 
shall  be  attached  by  the  sheriff  taking  it  In- 
to his  possession,  from  which  time  until  the 
writ  la  executed  the  plaintiff,  as  against  third 
persons  shall  be  deemed  a  purchaser  In  good 
faith.  B.  &  C.  Comp.  8§  290,  300.  301,  302. 
The  complaint  discloses  that  at  the  time  of 
the  attochment,  Arthur  C.  Probert  was  tlie 
sole  owner  and  bolder  of  the  note  involved. 
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and  that  at  the  time  of  the  levy  It  was  sot 
in  the  possession  of  any  third  person,  but  In 
the  bank  of  which  Probert  was  not  only  the 
sole  owner,  but  the  only  one  entitled  to  have 
charge  thereof.  The  question  as  to  the  right 
to  levy  upon  a  negotiable  promissory  note  and 
sell  it  under  an  execution  issued  for  the  sale 
of  attached  property  has  not  heretofore  been 
directly  before  this  court;  and  all  the  authori- 
ties to  which  we  have  been  referred,  with  but 
one  exception,  are  from  states  where  the 
Codes  in  force  at  the  time  the  decisions  were 
rendered  expressly  Included  promissory  notes 
with  other  kinds  of  property  subject  to  levy 
and  sale.  That  the  right  of  attachment  is  not 
a  common-law  remedy,  but  must  depend  upon 
the  statute  of  the  state  where  invoked,  is  too 
well  settled  to  admit  of  serious  doubt,  nor  do 
we  understand  It  to  be  questioned  here;  the 
contention  by  plaintifF  being  that  the  word 
"property,"  as  used  In  our  Code,  when  indi- 
cating what  may  be  levied  upon,  includes 
notes,  while  defendants  insist  that  notes  are 
neither  expressly  nor  impliedly  made  the  sub- 
ject of  attachment  or  sale.  The  effect,  there- 
fore, to  be  given  to  the  provisions  of  the  stat- 
ute tipon  the  subject,  depends  upon  the  con- 
struction to  be  placed  upon  the  word  "prop- 
erty"; that  Is  to  say:  Does  the  Code,  by  the 
use  of  the  words  "property"  and  "personal 
property,"  Include  negotiable  promissory 
notes?  In  this  connection,  it  must  be  remem- 
bered that  a  special  procedure  is  provided 
by  section  301,  subd.  3,  supra,  under  which 
]>er8onal  property,  not  capable  of  manual  de- 
livery and  in  the  possession  of  third  persons, 
may  be  reached,  commonly  known  as  garnish- 
ment proceedings ;  but  this  process  is  limited 
to  property  not  In  the  possession  of  the  de- 
fendant, from  which  It  follows  that  this  note, 
having  been  found  In  defendant's  possession. 
If  attachable  at  all,  must  be  reached  by  the 
sheriff  taking  It  Into  his  custody,  as  provided 
in  subdivision  2  of  section  301  of  the  statute. 
"Property"  Is  defined  as  "the  right  and  In- 
terest which  a  man  has  In  lands  and  chattels 
to  the  exclusion  of  others"  (2  Bouvler's  Diet, 
p.  780);  and  "personal  property"  as  being 
any  right  or  Interest  which  a  man  may  have 
in  things  movable,  and  "Includes  money,  chat- 
tels, things  in  action,  nud  evidence  of  debt" 
(Id.  p.  C(>2;  Mcl/aughlln  v.  Alexander,  2  S. 
D.  22(i,  49  N.  W.  99;  Streever  v.  Birch,  62 
Hun,  208,  17  N.  Y.  Supp.  19.5).  The  wonl 
'•l)roperty"  Is  the  most  comprehensive  of  all 
terms  which  can  be  used,  as  it  "is  indicative 
and  descriptive  of  every  possible  Interest 
which  the  party  can  have."  3  Stroud's  Jud. 
Diet.  (2d  Ed.)  p.  83 ;  Mcr.iaughlln  v.  Alexand- 
er, supra.  It  means  everything  of  exchange- 
able value.  6  Words  and  Phrases,  p.  .5004. 
In  Willis  V.  Marks.  29  Or.  403,  45  Pac.  293, 
It  Is  held  that  a  claim  against  an  estate,  veri- 
fied by  the  original  claimant  and  assigned  to 
a  third  party,  is  such  evidence  of  indebted- 
ness as  to  lend  to  it  the  character  of  property 
and  stibject  It  to  an  action  in  replevin.  Much 
stronger,  then,  Is  the  reason  for  holding  a 


negotiable  promlnory  note  to  be  personal 
property,  which  is  defined  by  our  statute  (B. 
&  O.  Comp.  $  458C)  as  "an  unconditional  prom- 
ise in  writing  made  by  one  person  to  another, 
signed  by  the  maker,  engaging  to  pay  on  de- 
mand, or  at  a  fixed  or  determinable  future 
time,  a  sum  certain  in  money  to  order  or  to 
bearer."  The  advantage  therefore  of  such  in- 
strument over  a  mere  verified  and  unapprov- 
ed claim,  not  only  in  value  and  convenience, 
but  as  to  Its  usefulness  In  commerce,  is  too 
apparent  to  admit  of  discussion,  and,  under 
the  decisions  cited,  such  instrument  cannot 
escape  being  classed  as  property  and  as  com- 
ing clearly  within  the  meaning  of  the  term  as 
used  in  the  statute.  Tiedeman,  Commercial 
Paper,  $  251,  construes  the  words  "personal 
property,"  as  used  here,  to  Include  promis- 
sory notes,  stating:  "An  attachment  of  com- 
mercial paper  Is  also  held  to  be  permissible 
under  a  general  authority  to  attach  all  kinds 
of  property,  in  Oregon,  Texas.  Xew  Han)i>- 
sblre,  and  Wisconsin,  and  perhaps  in  other 
states."  The  statement  quoted  refers  to  no 
authorities  in  its  support,  but  is  given  as  the 
construction  placed  by  the  author  uiion  the 
term  "property,"  as  used  in  the  statute  rel- 
ative to  attachment.  Property  is  recognized 
as  Including  things  which  may  be  sold  and 
that  may  be  assessed  for  taxation.  The  Con- 
stitution of  Louisiana  (1808,  art  118)  pro- 
vides, inter  alia,  that  "all  property  shall  be 
taxed  In  proportion  to  its  value."  When  the 
effect  of  this  provision  was  under  discussion 
in  the  case  of  City  of  New  Orleans  v.  Me- 
chanics* &  Traders'  Ins.  Co.,  30  La.  Ann.  870. 
31  Am.  Bep.  232,  it  was  urged  that  "credits." 
including  promissory  notes,  were  not  prop- 
erty within  the  meaning  and  Intent  of  that 
article,  and,  accordingly,  that  the  Legislature 
had  no  authority  to  impose  a  tax  upon  them. 
The  court.  In  passing  upon  the  point,  held 
promissory  notes  to  come  within  the  meaning 
of  the  word  "property"  and  subject  to  tax- 
ation, and  observed:  "The  argument  by 
which  It  Is  attempted  to  be  shown  that  notes, 
bills,  bonds,  stocks,  etc.,  are  not  property,  is 
too  sublimated  and  metaphysical  to  be  prac- 
tical in  matters  of  legislation.  If  they  are 
not  property,  they  represent  value  and  pro- 
duce revenue.  But  to  say  that  our  Constitu- 
tion forbids  them  to  be  considered  as  prop- 
erty would  be  to  expunge  from  our  Codes  pro- 
visions and  principles  that  are  as  old  as  the 
civil  law.  *  •  *  They  are  classed  as 
'things,'  may  be  bought,  sold,  appraised, 
seized;  and  make  up  and  constitute  the 
wealthiest  patrimonies  In  the  world.  Is  it 
not  rational,  in  seeking  the  meaning  of  the 
word  'proijerty'  In  the  Constitution  of  1808, 
that  we  ascertain  what  has  always  been  Its 
acceptation  In  our  law,  in  our  jurisprudence, 
and  by  common  usage?  And  when  we  ascer- 
tain that,  from  time  immemorial.  'Incorporeal 
things'  of  the  kind  in  question  have  been  held 
and  treated  as  embraced  In  the  term  'prop- 
erty,' nhall  we  turn  our  back  on  all  this  and 
run  away  after  the  metaphysical  abstraction 
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that  *iproperty  Is  always  and  of  necessity  a 
physical  actuality'?  It  Is  our  duty  to  In- 
terpret words  In  a  statute  'In  their  ordinary 
and  usual  signification,'  as  they  are  'popular- 
ly used.*  Civ.  Code,  art.  14."  See,  also, 
Poppleton  V.  Yamhill  Coiinty,  8  Or.  337; 
Crampton  t.  Newton's  Estate,  132  Mich.  149, 
03  N.  W.  2m;  Barton  et  al.,  Executors  v. 
Barton,  32  Md.  214.  In  construing  statutory 
words  of  common  use,  the  same  rule  as  there 
Invoked  has  also  been  recognized  In  this  state. 
B.  &  C.  Comp.  J  706;  City  of  Portland  v. 
Meyer,  32  Or.  368,  52  Pac.  21,  67  Am.  St.  Rep. 
538. 

Prior  to  1862,  the  provisions  of  the  statutes 
of  Minnesota  (sections  139,  140,  St.  1851)  rel- 
ative to  attachment  were,  In  substance,  the 
same  as  sections  300  and  301,  B.  &  C.  Comp. ; 
the  only  material  difference  being  that  the 
clause,  "and  not  In  the  possession  of  a  third 
person,"  of  section  301,  B.  &  C.  Comp.,  was 
not  contained  therein.  The  question  as  to 
the  right  to  attach  promissory  notes,  under 
the  sections  of  the  Minnesota  statute  then  in 
force,  by  the  sherltf  taking  the  Instruments 
Into  his  custody  and  selling  the  same  on  ex- 
ecution, as  with  other  property,  came  square- 
ly before  that  court  In  the  case  of  Mower  v. 
Stickney,  5  Minn.  807  (GU.  321) ;  and  In  pass- 
ing upon  the  question  the  court  say :  "Prom- 
issory notes  under  our  statute  are  property, 
and,  when  they  can  be  reached,  are  subject  to 
attachment  and  execution,  as  any  other 
species  of  property."  The  court  further  ob- 
serves. In  effect,  that  the  bolder  of  the  note 
has  an  Interest  equal  to  Its  value,  and  that 
no  reason  appears  why  such  interest  is  not 
subject  to  levy  and  sale  upon  execution. 
Our  attention  has  not  been  directed  to  any 
other  authorities,  nor  have  we  found  another. 
In  which  the  right  to  attach  promissory  notes 
under  similar  statutory  provisions  has  been 
considered ;  but  we  believe  the  interpreta- 
tion given  by  the  Minnesota  Supreme  Court  to 
be  sound  and  in  harmony  with  the  rule  recog- 
nized In  City  of  Portland  v.  Meyer,  supra, 
that,  "in  construing  a  statute,  words  of  com- 
mon use  are  ordinarily  to  be  taken  in  their 
natural,  plain,  and  obvious  slgniflcation." 
Nor  can  we  conceive  of  any  reason  why  the 
attachment  of  negotiable  instruments  as  here 
levied  upon  should  not  be  permitted.  The 
note  being  in  the  possession  of  defendant  at 
the  time  of  the  levy,  without  indorsements  of 
any  kind,  and  bis  Individual  property,  no 
third  party  could  have  been  Inconvenienced 
In  the  least  or  in  any  manner  injured  by  its 
attachment  and  sale.  It  is  obvious  that,  in 
8i)ccifying  the  class  of  property  subject  to 
attachment,  by  the  sheriff  taking  the  same 
into  his  custody,  the  statute  was  intended  to 
include  instruments  of  this  character.  Coun- 
sel for  defendant  insists  that  Mower  v.  Stick- 
ney, supra,  is  not  in  point,  for  the  reason 
that  Minnesota  has  a  statute  designating 
promissory  notes  to  be  within  the  class  of 
proi)erty  subject  to  attachment  by  levy  and 
sale,  which  Is  true;    but  the  provisions  re- 


ferred to  first  appeared  In  the  Oode  of  that 
state  in  1866,  after  the  decision  in  Mower 
V.  Stickney,  which  was  rendered '  under  the 
Code  of  1858,  when  the  sections  relative  to 
atttaehment  by  levy  and  sale  on  execution 
were  the  same  in  Minnesota  as  now  In  this 
state,  as  above  Indicated. 

Under  the  averments  of  the  complaint,  the 
proceedings  under  the  entry  of  Judgment  in 
favor  of  Lewis,  Including  the  sale  of  Ihe  note 
involved,  were  regular,  and,  so  far  as  those 
proceedings  were  concerned,  conveyed  to 
plaintiff  a  good  and  sufficient  title  to  th« 
note,  and  whether  the  indorsement  by  the 
sheriff  to  plaintiff  was  regular  or  irregular  Is 
immaterial,  as  plaintiff  received  the  note  un- 
der his  purchase,  and,  whether  it  was  indors- 
ed or  not,  he  Is  entitled,  as  the  owner  thereof, 
to  sue  In  his  own  name  (B.  &  C.  Comp.  { 
4453),  subject  only  to  the  exception  that  if  it 
appears  that  the  court  did  not  have  jurlsdic: 
tlon  to  enter  the  Judgment,  upon  which  the 
order  of  the  sale  was  made,  and  imder  which 
the  plaintiff  came  into  possession  of  the  note, 
the  proceeding  would  be  void,  and  he  could 
not  maintain  action.  On  this  point  it  is 
maintained  that  the  allegation  in  the  com- 
plaint, from  which  we  have  hereinbefore 
quoted,  fails  to  aver  that  the  order  of  the 
court  directed  the  plaintiff  to  deposit  a  copy 
of  the  summons  and  complaint  In  the  post 
office,  postage  prepaid,  directed  to  his  last 
known  address,  In  response  to  which  our  at- 
tention is  called  to  the  following  averment  In 
.the  complaint :  "That  on  the  23d  day  of  May, 
1904,  It  satisfactorily  appearing  to  the  circuit 
court  of  YamhlU  county.  Or.,  from  proofs 
then  had  and  taken  In  open  court,  that  serv- 
ice of  said  summons  had  been  duly  and  reg- 
ularly made  and  bad  upon  said  defendant. 
Arthur  C.  Probert,  by  publication  thereof,  in 
all  things  as  by  law  in  such  cases  provided 
and  required,  said  defendant  having  not  ap- 
peared and  answered  or  otherwise  pleaded 
to  plaintiff's  said  complaint,  but  having  made 
default,  and  continuing  to  make  default,  the 
default  of  said  defendant  was  then  duly  en- 
tered, and  thereupon,  and  on  said  23d  day  of 
May,  1904,  said  plaintiff,  J.  G.  Lewis,  duly 
recovered  Judgment  against  said  defendant, 
Arthur  C.  Probert,  In  said  circuit  court  of 
the  state  of  Oregon  for  Yamhill  county,  In 
said  action  for  the  sum  of  $2,197.82,  with  in- 
terest thereon  at  the  rate  of  6  per  cent,  per 
annum  from  March  4,  1904,  until  paid,  for 
the  costs  and  disbursements  of  said  action 
taxed  at  $80.80,  together  with  an  order  of 
said  court  ordering  and  directing  that  said 
personal  property  belonging  to  said  defendant, 
Arthur  C.  Probert,  and  attached  in  said  ac- 
tion, including  said  promissory  note  above  de- 
scribed, be  sold  to  obtain  funds  with  which 
to  satisfy  said  Judgment ;  said  Judgment  be- 
ing In  all  respects  duly  made,  given,  and  en- 
tered, and  on  said  23d  day  of  May,  1904,  duly 
docketed  and  entered  in  said  court.  In  all 
things  as  by  law  in  such  cases  required  and 
provided."     In   resp 
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counsel  for  plaintiff  argnes  that  It,  together 
with  other  facts  alleged,  Is  sufficient  to  bring 
the  case  within  the  rule  announced  In  Buten- 
Ic  V.  Hamaker,  40  Or.  444,  67  Pac.  196,  In 
which  it  is  held  that,  in  a  court  of  general 
and  superior  Jurisdiction,  every  fact  neces- 
sary to  confer  Jurisdiction  will  be  presumed. 
In  order  to  support  the  validity  of  the  Judg- 
ment. As  it  Is  not  necessary  to  allege  facts 
which  the  court  will  presume,  it  was  not  re- 
quired that  plaintiff  in  this  case  should  set 
out  all  the  facts  essential  to  the  conferring  of 
Jurisdiction  in  the  case  of  Lewis  t.  Probert, 
through  which  plaintiff  claims  title  to  the 
note  sued  upon.  As  announced  in  Rutenic  v. 
Hamaker,  supra,  there  can  be  no  question 
but  that  every  presumption  will  be  given  to 
the  proceedings  in  a  court  of  general  Juris- 
diction, necessary  to  support  the  validity  of 
its  Judgments  and  decrees,  when  such  court  Is 
proceeding  according  to  the  course  of  the 
common  law,  for  which  reason  It  was  not  in- 
cumbent upon  plaintiff  to  have  alleged  that 
the  court  had  Jurisdiction,  either  of  the  per- 
son of  the  defendant  or  the  subject-matter  of 
the  action,  or  to  allege  the  facts  conferring 
the  Jurisdiction,  although  necessary  to  aver 
that  the  court  was  one  of  general  Jurisdlc 
tion,  describing  it  in  such  terms  that  this 
fact  may  appear  as  a  necessary  Inference, 
and  that  Judgment  was  obtained  therein,  and 
leave  the  defendant  to  plead  and  prove  a 
want  of  Jurisdiction,  If  he  can.  2  Black, 
Judgments  (2d  Ed.)  i  873;  Penulugton  v. 
Gibson,  57  U.  S.  65,  14  L.  Ed.  847 ;  Jarvis  v. 
Robinson,  21  Wis.  530,  94  Am.  Dec.  560. 

But  plaintiff,  in  his  complaint,  purports 
to  give  In  detail  all  the  facts  leading  up  to 
the  Judgment  and  sale  upon  which  the  state- 
ment that  the  Judgment  was  duly  recovered 
and  in  all  respects  duly  made,  etc..  Is  based; 
and,  having  elected  to  adopt  this  manner  of 
pleading.  It  must  be  complete,  and  state  all 
the  facts  necessary  to  give  Jurisdiction,  un- 
der the  rule  that,  where  the  pleading  points 
out  the  particular  manner  of  service  of  a 
summons  and  facts  relied  upon  to  confer 
Jurisdiction,  If  the  mode  designated  falls 
short  of  all  the  statutory  requirements,  proof 
cannot  aid  the  averments.  Heatherly  v. 
Hadley,  4  Or.  1;  Northcut  v.  Lemery,  8  Or. 
;?16.  Since  the  method  of  pleading  the  Juris- 
dictional facts  has  been  used.  It  becomes 
necessary  to  examine  Into  what  purports  to 
be  the  averments  relative  thereto,  in  order 
to  determine  whether  sufficient  facts  appear 
to  have  given  the  court  Jurisdiction  to  enter 
the  Judgment,  under  which  the  sale  of  the 
note,  purchased  by  plaintiff,  was  made.  In 
this  respect  the  same  test  must  be  applied 
to  the  pleading  of  the  record  as  may  be  used 
to  determine  tlie  sufficiency  of  the  record 
itself;  that  is,  when  the  record  or  piondlng, 
as  the  case  may  be,  recites  what  was  done, 
and  the  facts  recited  are  Insufficient  to  give 
the  court  Jurisdiction,  the  omission  thereof 
in  either  event  Is  fatal  to  the  cause  of  the 


person  relying  upon  such  record  or  pleading. 
Tustin  V.  Gaunt,  4  Or.  305. 

From  the  complaint  it  appears  that  eerv- 
Ice  of  summons  was  made  upon  the  defend- 
ant In  the  action  of  Lewis  v.  Probert  by  pub- 
lication  for  six  consecutive  weeks   in   the 
Yamhill   County   Reporter,   a  newspaper   of 
general  circulation  ui  the  state;  but  nowhere 
is  it  manifested  that  a  copy  of  the  summons 
was  Immediately  thereafter,  or  at  any  time, 
deposited  In  the  post  office,  directed  to  the 
defendant  at  his  last  known  post  office  ad- 
dress, or  that  an  order  was  made  to  that 
effect,  as  required  by  B.  &  C.  Comp.  {  .'MJ. 
Nor  is  any  reason  for  the  failure  to  meet  this 
requirement    given.      This    brings   the   case 
clearly  within  the  rule  announced  and  rectig- 
nlzed  in  the  well-considered  opinion  of  Odell 
V.  CSampbell,  9  Or.  298,   in  which  all  these 
features  are  fully  discussed,  and  law  relative 
thereto  clearly  stated.    In  that  case.  It  ap- 
peared that  the  defendant  could  not  be  fotind 
In  this  state;   that  a  cause  of  action  existed 
against  him,  for  which  reason  It  was  orderea 
that  service  be  made  on  the  defendant  there- 
in by  publication  of  the  notice  for  six  consec- 
utive weeks  in  the  Oregon  Statesman  news- 
paper, but  failed  to  direct  a  copy  of  the  sum- 
mons and  complaint  to  be  deposited  In  the 
post   office,   addressed   to   defendant  at   his 
place  of  residence.     Nor  did  the  reason  ap- 
pear in  the  order,  or  the  fact  In  the  record, 
for  this  omission.    In  discussing  this  feature. 
Chief  Justice  Lord  observes:   "The  language 
of  the  statute  is  explicit    It  requires  that  a 
copy  of  the  summons  and  complaint  muse 
not  only  be  deposited  in  the  poet  oflSce,  but 
that  it  must  be  done  forthwith,  or  the  facts 
excusing  the  omission  must  appear  to  meet 
the  requlremeuts  of  the  statute.    If,  for  in- 
stance, the  order,  in  addition  to  the   facts 
stated  as  'appearing  to  the  Judge,'  had  recited 
that  'the  residence  of  the  defendant  is  un- 
known to  the  affiant,  and  cannot,  with  rea- 
sonable  diligence,    be  ascertained   by   talm,' 
then  the  reason  for  the  omission,  or  the  fact 
excusing  the  direction  of  d^iosit  in  the  post 
office,  would  be  disclosed  upon  the  face  of 
the  reccHTd.    Such  an  order,  reciting  the  facts 
which  did  appear  to  the  satisfaction  of  the 
Judge,  discloses  affirmatively  the  authority 
of  the  court  to  exercise  its  extraordinary  Jo- 
risdictiou.    But  when  the  order  of  the  court 
omits  to  direct  a  deposit  In  the  post  office, 
and  there  is  nothing  in  the  record,  or  In  the 
facts  recited   In  the  order,   to  excuse  such 
omission,  the  requirements  of  the  statute  are 
not  complied  with  by  mere  publication.    The 
statute  contemplates,  If  possible,  that  actual 
notice  shall  be  had  of  the  pendency  of  the 
action.     Deposit  In  the  ])ORt  office,  directed 
to  tile  residence  of  the  defendant,  would  be 
much  more  likely  to  notify  him  of  the  pend- 
ency of  the  action  than  publication  of  the 
sxmimona  In  a  ncwspaiier,  however  general  its 
circulation.    The  reason  of  this  direction  of 
the  statute  Is  founded  In  a  just  regard  for 


Digitized  by  VjOOQ  IC 


Or.) 


HUME  ▼.  BOOUB  RIVBR  PACKING  CO. 


1065 


the  rlgbts  of  absent  defendants,  and  as  an 
additional  precaution  to  prevent  tbe  injustice 
of  condemning  any  man  unheard,  or  without 
bis  day  In  court.  It  Is  not  sufflcient  that 
the  residence  of  the  defendant  is  unknown, 
but  it  must  also  appear  that  It  cannot,  with 
reasonable  diligence,  be  ascertained,  to  ex- 
cuse tbe  omission  to  direct  the  deposit  In 
tbe  post  office.  The  order  is  an  essential 
part  of  proceedings  of  this  character,  and 
necessary  to  show  Jurisdictional  facts,  with- 
out which  tbe  Judgment  will  be  a  nullity. 
Tbe  Importance,  then,  and  the  necessity  of 
tbe  order  bearing  upon  Its  face  the  neces- 
sary statutory  requirements,  becomes  evi- 
dent. It  must  not  only  direct  tbe  publication 
in  a  paper  designated,  and  for  tbe  period 
prescribed,  but  It  must  do  more.  The  statute 
requires  that  It  must  direct  a  copy  of  the 
summons  and  complaint  to  be  forthwith  de> 
posited  in  the  post  office,  directed  to  the  de> 
fendant  at  his  place  of  residence,  or  the 
facts  excusing  the  omission  to  make  such 
direction  of  deposit  must  appear,  or  the  oi^ 
der  allowing  service  by  publication,  and  the 
service  and  Judgment  following  it,  will  be 
void." 

Tbe  consequence  of  these  allegations  can- 
not be  avoided  on  the  ground  that  tbe  Ju^- 
meut  of  a  court  of  general  Jurisdiction  !■ 
presumed  regular,  or  on  the  presumption  that 
there  are  any  other  or  different  records  than 
those  shown  by  the  complaint.  The  com- 
plaint, when  tested  by  demurrer,  must  be 
construed  moat  strongly  against  the  plaintiff 
(Patterson  v.  Patterson,  40  Or.  5(10,  67  Fac. 
864),  and  the  presumption  applicable  to  Judg- 
ments In  courts  of  general  Jurisdiction  are 
applicable  only  where  the  court  is  proceed- 
ing according  to  the  course  of  the  <-oramon 
law,  and  not  where  the  Jurisdiction  has  been 
acquired  In  some  special  manner  prescribed 
by  the  statute.  True,  in  tbe  absence  of  any- 
thing in  the  record  to  the  contrary,  it  will 
be  presumed  that  service  was  properly  had, 
and  that  tbe  defendant  appeared  in  person. 
If  necessary;  but  when  it  is  made  to  ap- 
pear that  tbe  Judgment  was  had  upon  a  sub- 
stituted service,  and  not  upon  proceedings 
according  to  the  course  of  the  common  law, 
nothing  will  be  presumed,  but  every  fact 
necessary  to  give  Jurisdiction  must  affirma- 
tively appear.  Odell  v.  Campbell,  supra.  The 
following  words  by  Mr.  Justice  Field  (Gal- 
pln  V.  Page,  3  Sawy.  93,  Fed.  Gas.  No.  5,206) 
are  quoted  with  approval  in  the  case  last 
cited:  "These  quulltlcatlons  and  exceptions 
arise  where  the  proceedings,  or  the  party 
against  whom  they  are  taken,  are  without 
the  ordinary  Jurisdiction  of  the  court,  and 
can  only  be  brought  within  it  by  pursuing 
special  statutory  provisions.  •  •  •  Wb«i, 
therefore,  tbe  record  states  the  evidence  or 
makes  an  averment  with  reference  to  a  Juris- 
dictional fact,  it  will  be  understood  to  speak 
the  truth  on  that  point,  and  it  will  not  be 
presumed  that  there  was  other  or  different 


evidence  respecting  the  fact,  or  that  the  fact 
was  otherwise  than  as  averred." 

It  appears  from  the  order  given  by  the 
court  below  that  by  the  affidavit  of  one  J. 
G.  Lewis,  tbe  plaintiff  in  the  action,  personal 
sen-ice  of  summons  could  not  be  had  on 
Arthur  C.  Probert,  the  defendant  therein, 
within  the  state  of  Oregon;  that  Frot>ert  was 
not  a  resident  of  this  state.  But  nowhere 
does  it  appear  that  due  diligence  was  exer- 
cised to  ascertain  his  whereabouts,  or  that 
his  residence  was  unknown.  The  object  and 
spirit  of  the  statute  is  to  give  notice  to  the 
defendant.  If  possible,  and  this,  according- 
ly, provided  for  the  mailing  to  him  of  a  copy 
of  the  summons  and  complaint,  even  though 
not  a  resident  of  tbe  state,  thereby  fully 
realizing  the  probability  of  the  nonresident 
not  observing  the  publication  of  the  notice, 
with  a  more  favorable  opportunity  of  receiv- 
ing such  notice  by  mail,  if  sent  to  bis  ad- 
dress. For  such  reason  this  method  is  pre- 
scribed and  required  by  the  Code,  and  must 
be  followed,  unless  sufflcient  excuse  appears 
for  not  doing  so,  which  excuse  would  be  am- 
ple, says  Mr.  Chief  Justice  Ix)rd,  in  Odell 
V.  Campbell,  supra,  had  tbe  order,  in  addi- 
tion to  tbe  facts  stated,  recited  that  "tbe  resi- 
dence of  the  defendant  is  unknown  to  the 
affiant  and  cannot,  with  reasonable  dili- 
gence, be  ascertained  by  him."  It  Is  evident 
from  the  object  sought  by  the  statute  tlint  tlio 
knowledge  of  the  defendant's  wberciiltouls 
is  not  restricted  to  state  lines;  and  it  is  also 
equally  as  clear  that  due  diliKeiice  to  axtcr- 
tain  defendant's  wherealiouts  must  appear, 
which  is  not  disclosed  by  the  oomplaiut.  We 
think  this  omission  brings  tlie  case  clearly 
within  the  rule  auuounccd  and  recognized  in 
Odell  V.  Campbell,  supra,  from  which  it  fol- 
lows that  the  complaint  is  clearly  Inadequate 
to  show  Jurisdiction  of  the  court  in  the  en- 
tering of  the  Judgment  ^n  Lewis  v.  Probert, 
and  In  the  ordering  of  the  sale,  under  wliich 
the  note  here  sued  upon  was  purchased. 

The  complaint  is  therefore  insufhctent,  and 
no  error  was  committed  in  sustaining  the 
demurrer;  but,  under  tbe  Judicial  discretion 
recognized  and  rule  announced  in  Powell  v. 
D.  S.  &  G.  R.  Co.,  14  Or.  22,  12  Pac.  83,  and 
State  ex  rel.  v.  Richardson,  48  Or.  300,  86 
Pac.  22.'>,  the  cause  should  be  remanded  for 
such  further  proceedings  as  may  be  deemed 
necessary,  not  Inconsistent  with  this  opinion. 


HUME  v.   ROGUE  RIVER   PACKING   CO. 

et  al. 

(Supreme  Court  of  Oregon.    Dec.  17,  1907.) 

1.  Navigable  Waters — ^Lands  Ukdeb  Water 

— Ownership— Fish. 

Where  the  gradual  shifting  of  a  river  sub- 
merged that  part  of  the  shore  to  which  plaintiff 
claimed  title  by  purchase  from  the  state  as 
tide  land,  the  title  to  such  land  became  revested 
in  the  state,  and  plaintiff  bad  no  dominion  over 
tbe  water  covering  such  land  or  the  fish  in  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  37,  Navigable  Waters,  i|  201-21&] 
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2.  Fis»—"Fi8hebt"— "Fishing  Plac«." 

A  fishery,  which  is  a  right  to  employ  within 
a  particular  stretch  of  water  lawful  means  for 
tlie  taking  of  fish  which  may  he  fonnd  there,  is 
to  be  distinguished  from  a  fishing  place,  which 
is  the  right  to  use  a  particular  snore  or  beach 
as  a  basis  for  carrying  on  the  business,  and  is 
always  vested  in  the  shore  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dijf. 
vol.  23,  Fish,  g§  1-15. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  282.J,  2826.] 

3.  Same— FisHEBT— Natcbe  of  Pbopebtt. 

A  fishery  is  real  and  not  personal  property — 
a  part  of  the  soil — and  not  an  entity  having  an 
independent  existence. 

[Ed.  Note.— For  cases  in  point,  gee  Cent,  Dig. 
vol.  23,  Fish,  a  11-15.] 

4.  SauE— FiBIIEBT  ON   LAND  OF  ANOTHER. 

A  fishery,  so  far  as  it  is  exercised  on  anoth- 
er's land,  is  a  profit  &  prendre,  and  cannot  there- 
fore be  claimed  by  way  of  easement. 

[Ed.  Xote.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fish,  H  11-15.] 

5.  Same— Pbiv ATE  Right  of  Fishebt  in  Pub- 
lic Wateb. 

Where  a  mere  right  of  fishery  in  public 
water  has  been  conferred  by  the  sovereign,  it 
will  not  be  regarded  as  exclusive,  in  the  absence 
of  anything  to  indicate  an  intention  to  make  it 
exclusive,  althongh  the  title  to  the  soil  is  also 
in  the  grantor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fish,  SS  8-15.] 

B.  Same— RioiiTs  ok  Public. 

Rogue  river  being  a  navigable  stream,  all 
the  rights  at  common  law  incident  to  navigable 
waters  attach,  and  hence  it  is  a  public  highway, 
where  all  the  people  of  common  right  may  go, 
and  prima  facie  have  a  common  right  to  fish. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fish.  |  3.] 

7.  Navigable  Waters— IiANOb  TTndeb  Wateb 

'  — OWNEBSUIP  AND    CONTBOL   IN   GENEBAL. 

B.v  virtue  of  its  sovereignty,  the  state,  upon 
its  admis.sion  into  the  I'nion,  became  vested 
with  the  title  to  all  of  the  shores  and  arms  of 
the  sea,  covered  and  uncovered  by  the  ebb  and 
flow  of  the  tide,  as  well  as  the  land  under  all 
of  the  navigable  waters  within  the  state,  subject 
to  the  public  right  of  navigation  and  to  the  com- 
mon right  of  the  citizens  of  the  state  to  fish 
therein. 

[ISd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  SS  180-200.] 

8.  Same. 

The  right  of  the  several  states  to  regulate 
and  control  the  shores  of  tide  waters  and  the 
land  under  them  is  the  same  as  that  exercised  by 
the  crown  of  England. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Diff. 
vol.  37,  Navigable  Waters,  f§  180-18i,  203.] 

9.  Same— RiPABiAN  Rights. 

By  the  law  of  this  state,  the  owner  of  up- 
lands bordering  on  navigable  water  has  no  title 
in  the  adjoininj;  lands  below  high-water  mark, 
nor  any  right  in  or  over  the  adjoining  waters 
as  appurtenant  thereto :  and  hence  plaintifif's 
title  to  the  uplands  adjacent  to  that  part  of 
Rogue  river  above  tide  water  runs  only  to 
ordinary  high-water  mark,  and  cannot  be  made 
the  basis  of  an  exclusive  right  to  fish  in  its 
waters. 

[E<1.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Navigable  Waters,  §i  18">,  201-203.] 

10.  Fisir- Fisheries   in   Pi-blic   Waters  — 
Gbants  OF  Tide  Lands— Right  of  Fisuebt 

AS  -\rprBTKXANT. 

Tide  land  deeds  from  the  state  under  the 
tide  Innd  act  of  1.S72  tLaws  1872,  p.  129).  as 
smi'nd(>d  bv  the  nets  of  1S74  (f^ws  1874,  p.  76), 
1870  (Laws  187C,  p.  09),  and  1878  (Laws  1878, 


p.  41),  which  provides  that  the  grantee  shall  hold 
the  lands  snbject  to  the  easement  of  the  pnblie 
to  enter  thereupon  and  remove,  ander  certain 
provisions,  oysters  and  other  shell  fish  therefrom, 
do  not,  under  the  rule  ezpressio  unius  est  exclosio 
alterius,  convey  the  exclusive  right  of  catching 
floating  fish  as  appurtenant  to  the  lands  granted, 
since  the  right  to  use  the  oyster  beds  would 
have  remained  in  the  public  irrespective  of  the 
reservation ;  and  a  conveyance  of  the  exclusive 
right  to  catch  floating  fish,  being  in  derogation 
of  a  public  right,  will  not  be  presumed  unless 
clear  and  special  words  are  used  to  denote  it 

[Eld.  Note.— For  cases  in  point,  see  Cent  Diff. 
vol.  23,  Fish,  {{  11-15;  toL  U,  Statutes,  f 
320.] 

11.  Same  —  EXCLUSIVE    Pbivatk    Right    or 

Fishery— Establishment  bt  Custom. 

A  custom  among  fishermen  along  a  river  to 
the  effect  that  the  shore  owner  has  the  exdosi've 
right  to  fish  to  the  middle  of  the  stream  opposite 
his  land,  especially  where  he  has  cleared  ont  a 
place  in  the  bed  of  the  stream  for  seining,  does 
not  entitle  such  owner  to  a  several  fishery 
within  the  limits  prescribed,  since  clearing  out  a 
fishing  place,  whether  in  navigable  or  nonnavi- 
gable  waters,  does  not  give  an  exclusive  right 
of  fishing,  and  the  right  to  take  fish  in  another's 
fishery,  being  a  profit  A,  prendre,  cannot  be 
claimed  by  custom. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die- 
vol.  23,  Fish,  H  11-15.] 

12.  Easements  —  Acquisition   bt  Pbbsckip- 

TION. 

The  use  and  enjoyment  which  will  give  title 
by  prescription  to  an  easement  or  other  in- 
corporeal right  is  sobstantially  the  same  in 
quality  and  characteristics  as  the  adverse  pos- 
session which  will  give  title  to  real  estate. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  17.  Easements,  8§  13-24.] 

13.  Same— Hostile  Chabacteb  or  Acts  Re- 
lied ON— Ground  of  Actiox. 

To  constitute  adverse  user,  the  acts  relied 
upon  in  maintenance  of  a  prescriptive  right  must 
have  been  an  invasion  of  the  rights  of  the  party 
against  whom  it  is  set  up,  and  of  such  charac- 
ter as  to  aCtord  him  grounds  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  |8  13-24.] 

14.  Fish- Private  Right  of  Fishebt  is 
■  Public   Waters  —  Acquisition    bt    Pre- 

bcbiption. 

Where  the  owner  of  lands  adjacent  to  the 
waters  of  Rogue  river  had  long  been  alone  in  ex- 
ercising the  right  to  fish  therein  with  seines 
and  nets,  such  exercise  is  not  adverse  to  any 
one  in  the  sense  of  establishing  a  prescriptive 
riglit,  since  it  did  not  necessarily  prevent  other 
citizens  from  exercising  the  same  right  during 
the  alleged  prescriptive  period. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  ]<lBh.  t  11.] 

15.  Same— Intent  to  Acqutbe  Titt.e. 

The  mere  fact  that  an  owner  of  lands  ad- 
jacent to  liogue  river  warned  intending  fisher- 
men away  from  the  waters  opposite  his  lands 
is  not  sufficient  to  constitute  ad\-erse  possession 
of  the  right  to  fish  in  snch  waters,  since  the 
intent  upon  which  adverse  possession  is  founded 
is  determined  by  what  was  done,  not  by  what 
was  said,  and  such  warning  to  some  fishermen 
wonld  not  be  a  notice  to  others,  much  less  a 
notice  to  the  state. 

[£>1.  Note.— For  cases  in  point  see  Ont  Dig. 
vol.  23,  Fish,  §§  8,  11.] 

16.  Same— Hostile  Orabaoibb  ov  Acts. 

No  private  right  to  participate  in  a  fishery 
can  be  acquired  by  an  exercise  of  a  public  right 
though  for  50  .vears,  since  such  exorcise  is  not 
based   on  -a   claim  inimical    to  the  ■  tight   of 
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othera,  anil  (!ops  not  afford  any  one  gronnds  of 
action  to  question  the  assumed  riKht. 

[Ed.  Kote.— For  cases  in  point,  see  Cent.  Dig. 
VOL  23,  FiRli.  {§  8,  11.] 

17.  AovEBSE  PossBSeiOM  —  Natum;   op   Pbe- 

SCBIPTION— PbESUUPTION   OF  GRANT._ 

Prescription  rests  on  the  preminiption  of  a 
grnnt  which  has  been  lost  by  process  of  time, 
and  hence  no  prescription  can  have  a  IbrbI 
origin  wliere  no  grant  could  have  been  made  to 
support  it. 

18.  OONSTITOTIONAI,  LAW  —  SPECIAL  PRIVI- 
LEGES OB  Immunities— Gbant  of  Exclusive 
ItionT  OP  FisriERY  in  Navigable  Waters. 

The  act  of  February  17,  1889  (Acts  1890, 
p.  72,  i  2),  which  provides  that  the  owners 
of  tide  lands  and  riparian  owners  above  tide  wa- 
ter on  certain  rivers,  as  appurtenances  thereto. 
shall  have  the  exclusive  riRht  of  fishinK  for 
salmon  with  seines  and  nets,  etc.,  in  so  far  as  it 
attempts  to  vest  in  such  owners  the  exclusive 
right  to  fish  in  navigable  waters,  is  in  violation 
of  Const,  art.  1,  f  20,  providing  that  "no  law 
shall  be  passed  granting  to  any  citizen  privi- 
leges or  immunities  which  upon  the  same  terms 
shall  not  legally  belong  to  all  citizens,"  in  that 
it  grants  a  monopoly  in  a  lawful  and  iininjn- 
rioos  business,  which  may  be  conducted  as  of 
common  right. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  10,  Constitutional  Law,  i  618.] 

Appeal  from  Circuit  Court,  Curry  County ; 
J.  W.  Hamilton,  Judge. 

Action  by  R.  D.  Hume  against  the  Rogue 
River  Packing  Company  and  others.  From 
a  decree  dismissing  the  complaint,  plaintiff 
appeals.    Affirmed. 

This  is  a  suit  to  enjoin  defendants  from 
trespassing  upon  plaintiff's  alleged  several 
fishery.  There  was  a  decree  dismissing  the 
complaint,  from  which  plaintiff  appeals.  The 
material  facts  are  stated  in  the  opinion. 

B.  H.  Countryman  and  W.  C.  Hale,  for  ap- 
pellant M.  O.  Munly  and  John  F.  Hall,  for 
reepondenta. 

SliATER,  C  Plaintiff,  who  is  a  citizen 
of  this  state,  seeks  to  establish  by  this  salt 
a  private  and  exclusive  right  to  take  salmon 
fish  with  seines  and  nets  in  the  waters  of 
Rogne  river  from  its  month,  where  It  enters 
the  Pacific  Ocean,  and  extending  up  the  river 
for  a  distance  of  about  18  miles,  and  by  vir- 
tue of  bis  alleged  rights  he  petitions  that 
the  defendants  be  perpetually  enjoined  from 
fishing  therein  with  seines  and  nets  for  salm- 
on fish.  His  claim  is  based  on  (1)  grant,  (2) 
custom  and  usage,  and  (3)  prescription.  The 
defense  Is  that  Rogne  river  Is  a  navigable 
stream,  within  the  limits  of  the  free  or  sev- 
eral fishery  claimed  by  plaintiff,  wherein  all 
the  citizens  of  this  state,  of  which  class  de- 
fendants are,  have  a  free  and  common  right 
to  flBh  In  any  manner  not  prohibited  by  the 
laws  of '  this  state ;  that  plaintiff  has  no 
grant  from  this  state  of  a  several  fishery, 
and  that  It  Is  not  within  the  power  of  the 
state  to  grant  such  a  right;  that  such  right 
could  not  be  acquired  by  an  Indlvldnal  by 
cnstom  or  usage;  that  the  facts  upon  which 
plaintiff  predicates  his  right  by  prescription 
are  not  sufficient  to  establish  it,  and,  if  they 


were,  such  rlglit  cannot  be  thus  acquired, 
because  a  prescriptive  right  presupposes  a 
grant,  and  where  a  thing  cannot  be  granted 
It  cannot  be  prescribed  for.  Rogue  river  is 
affected  by  the  tides  for  a  distance  of  from 
four  to  five  miles  from  its  mouth,  and  Is 
navigable  In  fact  for  several  miles  alntve 
tide  water,  and  also  above  the  limits  of  the 
alleged  fishery.  Plaintiff  is  the  owner,  by 
grant  from  the  state,  either  directly  to  liini- 
self  or  by  mesne  conveyances  from  others,  of 
all  the  tide  lands  bordering  on  the  river,  ex- 
cepting one  small  fraction,  which  is  unim- 
portant, as  well  as  of  all  the  uplands  ad- 
jacent to  the  river  above  tide  water  by  con- 
veyances from  the  United  States,  which  run 
by  description  to  meander  lines.  He  has  no 
title  by  express  grant  from  the  state  to  any 
part  of  the  bed  of  the  stream  as  stich,  but 
he  does  claim  title  to  the  entire  bed  of  the 
stream  at  the  mouth  of  the  river,  where  by 
reason  of  the  shifting  of  the  channel  of  the 
river  from  north  to  south,  and  vice  versa, 
and  by  successive  purchases  from  the  state 
as  tide  land  of  the  uncovered  sands  <«  both 
sides  of  the  river,  his  deeds  overlap,  and  ap- 
parently, at  least,  be  Is,  at  that  point  of  the 
river,  the  owner  of  the  bed  of  the  stream; 
but  this  fact,  we  apprehend,  will  be  of  no 
avail  in  support  of  his  claim  of  ownership 
of  the  water  when  flowing  over  such  land, 
for  In  any  event  he  could  acquire  no  greater 
rights  thereby  than  would  be  given  the  ordi- 
nary and  legal  effect  of  such  deed  by  virtue 
of  the  statute  authorizing  its  execution  and 
delivery.  But  when  that  part  of  the  shore  to 
which  plaintiff  claimed  title  as  tide  land  by 
deed  from  the  state  became  submerged  by 
the  gradual  shifting  of  the  river,  be  lost  all 
title  thereto,  and  It  became  revested  in  the 
state.  Wilson  v.  Shlveley,  11  Or.  215,  4  Pac. 
33*.  He  is  powerless,  therefore,  to  claim  any 
dominion  over  the  water  covering  such  land 
or  the  fish  that  may  be  In  It  by  reason  of  his 
former  title,  for  that  Is  gone  from  him. 
"There  Is  In  all  such  cases,"  says  Mr.  Jus- 
tice Lord,  In  that  case  "where  land  Is  thus 
situated  and  contiguous  to  the  sea,  as  the 
court  say  in  Trustees,  etc.,  Town  East  Hamp- 
ton V.  Kirk,  84  N.  T.  218,  38  Am.  Rep.  505, 
the  possibility  of  gain  or  loss  to  which  all 
riparian  owners  are  subject.  They  would  be 
entitled  to  whatever  should  be  gained  from 
the  sea  by  alluvion  or  dereliction,  and  their 
title  was  liable  to  be  lost  by  the  advance  of 
high-water  mark,  so  as  to  bring  the  strip 
reserved  within  the  ebb  and  flow  of  the  tide." 
So  that  upon  the  recession  of  the  water  of 
Rogue  river  plaintiff,  by  reason  of  his  own- 
ership of  what  was  previously  tide  land 
thereon,  became  the  owner  in  the  same  right 
of  the  accretions,  and  he  gained  no  addition- 
al right  by  securing  from  the  state  a  deed 
to  the  accretions  as  tide  lands.  A  fishery 
may  be  defined  as  a  right  to  employ  within 
a  particular  stretch  of  water  lawful  means 
for  the  taking  of  fish  which  may  be  found 
there.    It  is  to  be  distinguished  from  a  flsh- 
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Ing  place,  or  the  right  to  nse  a  particular 
shore  or  beach  as  a  basis  for  carrying  on  the 
business.  The  latter  is  always  vested  in  the 
shore  owner,  and  Is  entirely  distinct  from 
the  right  to  flab  from  the  water.  Coolidge 
T.  Williams,  4  Mass.  140.  In  the  case  at 
bar  it  is  admitted  by  defendants  that  where 
plaintiff  is  the  owner  of  the  shore  he  has  the 
exclusive  right  to  the  use  of  the  same  for 
drawing  his  seines  thereon,  at  least  at  those 
places  where  he  has  been  accustomed  to  draw 
his  seines,  and  defendants  have  not  attempt- 
ed to  Interfere  with  his  rights  at  such  places. 
As  a  right  of  property,  a  fishery  is  real,  and 
not  personal,  proi)erty.  It  is  a  part  of  the 
soil,  and  not  an  entity  having  an  independent 
existence.  So  far  as  it  is  exercised  upon 
another's  land,  it  is  a  profit  &  prendre.  Bing- 
ham V.  Salene,  15  Or.  208, 14  Pac.  523,  3  Am. 
St.  Itep.  Iu2.  Therefore,  it  cannot  be  claim- 
ed by  way  of  easement  (Albright  v.  Cort- 
right,  64  N.  J.  Law,  330,  45  Atl.  634,  49  L. 
It.  A.  01«,  81  Am.  St.  Rep.  504;  Cobb  v.  Dav- 
enport, 33  N.  J.  Law,  223,  07  Am.  Dec.  718), 
and  a  person  fishing  by  claim  of  common 
right  can  be  in  no  sense  the  owner  of  a  fish- 
ery. As  said  by  Woolrych,  quoted  by  Mr. 
Famham,  at  page  ISTR  of  volume  2  of  bis 
work  on  Water  and  Water  Rights:  "When 
the  soil  over  which  the  water  runs  and  the 
water  itself  belong  to  the  same  person,  the 
owner  cannot  be  correctly  said  to  have  a 
right  of  fishery,  because  the  land  and  its 
profits  are  so  completely  identified  as  his  in- 
heritance that  they  cannot  be  separated. 
Therefore  [continues  Mr.  Famliam]  the  fish- 
ery is  included  in  land  and  water,  and  since. 
In  the  absence  of  express  reservation,  land 
included  water,  a  grant  of  land  will  include 
both  water  and  fishery.  So  completely  is  the 
fishery  identified  with  the  soil,  that,  if  the 
river  changes  its  course  so  as  to  flow  upon 
the  land  of  a  stranger,  a  right  of  fishery  in 
the  river  Is  lost.  There  is  an  exception  to 
the  rule  that  the  fishery  follows  the  soil  In 
case  the  soil  lies  under  water  in  which  the 
public  has  a  right  of  fishing.  In  such  cases, 
in  order  to  pass  the  exclusive  right  of  fish- 
ing, it  must  be  mentioned  in  the  grant,  and 
a  mere  grant  of  the  soil,  without  more,  will 
give  no  right  to  exclude  the  public  from  the 
enjoyment  of  Its  common  right;  and  this 
exception  includes  the  taking  of  shell  fish 
from  the  soil  below  high-water  mark.  While 
the  fishery  is  primarily  a  part  of  the  soil 
and  win  pass  with  it,  both  water  and  fishery 
may  be  separated  from  the  soil  so  as  to  be- 
come a  fishery  in  gross,  and  the  subject  of  in- 
dependent conveyance,  the  same  as  other 
classes  of  property.  This  rule  Is  as  ancient 
as  the  Year  Books,  where  it  is  held  that  one 
may  have  a  several  fishery  in  another's  land. 
The  water  includes  the  fishery,  so  that  a 
grant  of  a  i>arcel  of  water  will  Include  the 
right  of  fishery  in  it.  North  Carolina  has 
not  adhered  to  the  rule  that  a  fishery  may  be 
separated  from  the  soil,  and  has  held  that 
there  can  be  no  several  fishery  in  a  navigable 


stream,  as  such  a  right  Is  an  incident  of  the 
ownership  of  the  soli — a  locus  which  cannot 
be  granted  in  tliat  state.  Bat  the  doctrine 
was  not  extended  to  land  owned  by  private 
individuals,  for  grants  by  them  of  the  fish- 
ery right  were  recognized."  Even  where  a 
mere  right  of  fishery  in  public  water  has  been 
conferred  by  the  sovereign,  it  will  not  be  re- 
garded as  exclusive,  in  the  absence  of  any- 
thing to  Indicate  an  intention  to  make  it 
exclusive,  although  the  title  to  the  soil  Is 
also  in  the  grantor.  Moulton  v.  Libbey,  37 
Me.  472,  5»  Am.  Dec.  57. 

The  question  of  what  constituted  a  navi- 
gable stream  was  determined  by  this  court 
very  early  in  the  history  of  the  state  in  the 
case  of  Welse  v.  Smith,  3  Or.  445,  8  Am.  Rep. 
621,  where  It  is  said :  "It  may  beconsidored 
the  settled  law  of  the  United  States  that  so 
much  of  the  doctrine  of  the  common  law  of 
England  as  made  the  ebb  and  flow  of  the 
tide  a  test  of  navigability  is  not  now  ap- 
plicable in  the  United  States.  On  the  con- 
trary, the  maxim  of  Lord  Mansfield,  'out  of 
the  fact  arises  the  right,'  Is  applied  by  the 
courts  of  this  country" — citing  Morgan  y. 
King,  35  N.  T.  454,  91  Am.  Dec.  58 ;  Jones  t. 
Pettibone.  2  Wis.  308.  The  evld«ice  herein 
shows  conclusively  that  Rogue  river  is  navi- 
gable in  fact  for  boats  of  i>ma\i  tonnage  for 
some  distance  above  the  fishery  claimed  by 
plaintiff,  and  is.  therefore,  a  navigable  stream 
in  a  legal  sense  as  well  as  in  fact;  and  all 
the  rights  at  common  law  Incident  to  navi- 
gable waters  attach,  and  by  reason  thereof 
It  is  a  public  highway,  where  all  the  i)oople 
of  common  right  may  go,  and  prima  facie 
have  a  common  right  to  fish.  By  virtue  of 
Its  sovereignty,  the  state,  uiion  its  admis- 
sion Into  the  Union,  became  vested  with  the 
title  to  all  of  the  shores  of  the  sea  and  arms 
of  the  sea  covered  and  uncovered  by  the 
ebb  and  fiow  of  the  tide,  usiuilly  called  tide 
lands  (Hlnman  v.  Warren,  6  Or.  418;  Bowl- 
by  v.  Shively,  22  Or.  410,  30  Pac.  154),  as 
well  as  of  the  land  under  all  of  the  navigable 
waters  within  the  state;  subject,  however, 
to  the  public  right  of  navigation  and  to  the 
common  right  of  the  citizens  of  the  state  to 
fish  therein  (MarUn  v.  WaddeU,  16  Pet  [U. 
S.]  367,  10  L.  Ed.  997;  Shively  v.  Bowlby, 
152  U.  S.  1,  14  Sup.  Ct  548,  38  L.  Ed.  331 ; 
Knight  V.  United  States  Laud  Ass'n,  142  U. 
S.  161,  12  Sup.  Ct.  25a  35  L.  Ed.  974).  The 
right  of  the  several  states  to  regulate  and 
control  the  shores  of  tide  waters  and  land 
under  them  is  conceded,  and  is  the  same  as 
that  exercised  by  the  Crown  of  England. 
Hardin  v.  Jordan,  140  U.  S.  371,  11  Sup.  Ct. 
808,  838,  35  L.  Ed.  428.  By  the  law  of  this 
state,  as  declared  and  established  by  this 
court,  the  owner  of  upland  bordering  on  navi- 
gable water  has  no  title  in  ttie  adjoining 
lands  below  high-water  mark,  nor  any  rights 
in  or  over  the  adjoining  waters  as  appurte- 
nant thereto.  Hlnman  v.  Warren,  supra; 
Parker  v.  Taylor,  7  Or.  435;  Parker  v.  Rog- 
ers, 8  Or.  183;  Shively  v.  Parker,  8  Or.  SOO: 
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McCann  v.  Oregon  Railway  Co.,  IS  Or.  455, 
11  Pac.  236;    Bowlby  v.  Shlvely,  supra. 

It  is  apparent,  then,  that  plaintiff's  title 
to  ttie  uplnnds  adjacent  to  tbat  part  of  Rogue 
river  above  tide  water  runs  only  to  ordinary 
higli-water  mark,  and  cannot  be  made  the 
basis  of  an  exclusive  right  to  fish  In  Its  wa- 
ters. "An  exclusive  right  of  fishery  In  the 
water  adjacent  to  property,"  says  Mr.  Fam- 
hani.  at  section  375,  vol.  2,  of  his  work  on 
Water  and  Water  Rights,  "Is  not  one  of  the 
rights  of  the  riparian  owner.  He  can  claim 
such  right  only  when  he  owns  the  soil  under 
the  water,  or  the  right  has  been  expressly 
conferred  upon  him.  By  reason  of  the  lo- 
cation of  the  riparian  owner  and  his  exclu- 
sive right  to  use  his  land  In  connection  with 
the  fishery,  be  has  certain  advantages  not 
common  to  the  public,  and  In  some  cases  this 
will  give  him  a  virtual  monopoly  of  the  fish- 
ery; but  the  fact  that  he  has  the  exclusive 
right  to  draw  a  seine  on  his  property  does 
not  exclude  the  public  from  the  right  to  draw 
seines  if  they  can  do  so  without  trespassing 
on  the  shore.  Chief  Justice  Choke  said,  a 
long  time  ago:  'If  I  have  land  adjoining  the 
sea,  so  that  the  sea  ebb  and  flow  ni)on  my 
land,  while  it  flow  every  one  may  fish  In 
the  sea  which  has  flowed  upon  my  land,  for 
then  it  is  parcel  of  the  sea,  and  In  that  sea 
every  one  may  fish  of  common  right' " 

Plaintiff,  however,  contends  that  by  his  tide 
land  deeds  from  the  state,  In  some  of  which 
there  is  a  warranty  clause,  he  has  the  ex- 
clusive right  to  catch  floating  flsh  within 
the  limits  of  this  alleged  flsliery  below  and 
within  the  tidal  waters  of  Rogue  river.  This 
right  is  not  derived  from  any  expressed  grant 
therein,  but  is  raised  by  implication  from  a 
(•onstrnction  of  the  tide  land  act  of  1872 
(Laws  1872,  p.  129)  as  amended  by  the  acts 
of  187i  (Laws  1874,  p.  76),  1876  (Laws  1876, 
p.  6»),  and  1878  (Laws  1878,  p.  41),  which 
contains  the  following  language:  "Nothing 
in  this  act  shall  be  construed  to  prevent  the 
Legislature  of  this  state,  or  the  coniorate 
authorities  of  any  city  or  town  thereof,  from 
regulating  the  building  of  wharves  or  other 
improvements  in  any  bay,  harbor,  or  inlet  of 
this  state  or  construed  as  a  grant  of  the  ex- 
clusive right  to  any  person  or  i)ersons,  to 
use  the  natural  oyster  beds  of  this  state,  but 
the  grantee  of  any  tide  lands  under  this  act 
shall  hold  the  same  subject  to  the  easement 
■of  the  public  as  provided  by  the  existing 
laws  of  this  state,  to  enter  thereuiwn  and 
remove,  under  the  provisions  and  restrictions 
of  the  laws  now  In  force  or  which  may  here- 
after be  enacted,  oysters  and  other  shell  flsh 
therefrom."  Having  reserved  in  the  act  the 
right  to  regulate  the  building  of  wharves,  and 
also  the  right  of  the  public  to  enter  upon  tide 
lands  sold  and  conveyed  under  the  authority 
conferred  by  said  act  by  negativing  an  ex- 
clusive right  In  a  grantee,  and  not  having 
reserved  any  other  or  further  rights,  there 
can  be  no  doubt,  it  Is  said  by  plaintiff,  by 
way  of  argument,  that  It  was  the  intention 


of  the  L^lslature  to  convey  the  ^tcluslve 
right  of  catching  floating  flsh  as  appurtenant 
to  the  lands  granted,  applying  the  maxim 
expresslo  unlus  est  exclusio  alterlus  to  the 
language  of  the  statute.  Some  weight  might 
be  given  to  this  suggestion,  if  without  such 
reservation  in  the  statute  the  exclusive  right 
to  use  the  natural  oyster  beds  would  have 
passed  to  the  grantee.  But  such  is  not  the 
law.  The  language  reserves  that  which  the 
law  Itself  without  the  statute  would  have 
reserved,  or  rather  the  law  declares  that 
such  exclusive  right  as  against  the  public 
right  shall  not  be  deemed  to  be  included  un- 
less it  Is  expressly  mentioned.  In  those 
states,  where  It  has  been  conceded  that  such 
grant  may  be  made  by  the  state.  It  has  been 
universally  held  that,  the  claim  being  In 
derogation  of  a  public  right,  such  grants 
are  strictly  construed  against  the  grantee, 
and  an  Intention  to  part  with  any  portion  of 
such  public  right  will  not  be  presumed  unless 
clear  and  special  words  are  used  to  denote  It. 
Shlvely  v.  Bowlby,  152  U.  S.  1,  14  Sup.  Ot. 
548,  38  L.  Ed.  331;  Padflc  Steam  Whaling 
Co.  T.  Alaska  Packer's  Ass'n,  138  Cal.  632. 
72  Pac.  161;  2  Famham  on  Waters,  $  1379; 
19  Cyc.  994.  "A  grant  of  an  exclusive  right 
of  flshery  In  a  public  water  is  to  derogation 
of  common  right,  and  must  be  expressly  men- 
tioned to  vest  In  the  grantee.  No  such  right 
will  pass  by  Implication."  2  Famham,  su- 
pra. No  language  being  found  in  plaintiff's 
deeds  from  the  state  which  by  unavoidable 
construction  Imports  an  Intention  to  grant 
an  exclusive  right  to  flsh  for  salmon  In  the 
water  opposite  and  adjacent  thereto,  It  fol- 
lows that  he  does  not  have  that  right  by  vir- 
tue of  his  tide  land  deeds.  In  this  connec- 
tion It  Is  urged  by  plaintiff  tbat  the  courts 
of  this  state,  In  construing  the  various  tide 
land  acts,  have  heretofore  uniformly  recog- 
nized the  power  of  the  state  to  grant  an  ex- 
clusive right  to  fish,  and  that  all  rights  pos- 
sessed by  the  state  over  navigable  waters, 
excepting  the  public  right  of  navigation, 
would  pass  by  virtue  of  these  tide  land  deeds. 
But  such  Inference  cannot  fairly  be  drawn 
from  any  previous  declarations  of  this  court 
for  these  questions  have  never  been  Involved 
in  any  matters  passed  upon  by  this  court. 
Plaintiff  also  relies  with  a  good  deal  of  con- 
fidence upon  what  was  said  by  this  court  in 
the  case  of  Hume  v.  Turner,  42  Or.  202,  70 
Pac.  Gil.  What  was  said  there  amounts  to 
no  more  than  a  recital  of  the  facts  and  Is- 
sues before  the  lower  court,  and  the  relief 
granted  by  that  court,  from  which  the  con- 
clusion was  deduced  that  the  plaintiff  In  that 
case,  who  Is  the  plaintiff  here,  and  who  had 
appealed,  had  obtained  by  the  decree  all  of 
the  relief  asked  by  him,  and  for  that  reason 
he  was  not  aggrieved  by  the  decree  of  the 
trial  court.  Hence  he  had  no  right  of  ap- 
peal, and  this  court  sua  sponte  dismissed  the 
appeal.  That  is  all  that  was  decided  or  at- 
tempted to  be  decided  there.  Moreover,  as 
we  understand  the  decree  in  that  case,  it 
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went  no  further  than  to  enjoin  the  defend- 
iiuts  from  trespassing  upon  plalntifTa  tide 
lands,  and  from  putting  obstructions  in  the 
water  fronting  bis  tide  lands  In  any  place 
or  places  where  said  lands  are  used  for  land- 
ing seines  by  the  plaintiff. 

2.  The  second  support  which  plaintiff  sets 
up  to  maintain  his  several  fishery  is  a  cus- 
tom said  to  exist  among  those  engaged  in 
fishing  on  Rogue  river  and  other  navigable 
rivers  along  the  coast  of  Oregon,  to  the  effect 
that  the  shore  owner  has  the  exclusive  right 
to  fish  to  the  middle  of  the  stream  opposite 
his  land,  e8i)eclally  where  he  bns  cleared 
out  a  place  In  the  bed  of  the  stream  for  sein- 
ing. But  the  cases  generally  hold  that  clear- 
ing out  a  fishing  place,  whether  in  naviga- 
ble or  nonnavlgabie  waters,  does  not  give  an 
exclusive  right  of  fishing  (13  Eucy.  Law  [2d 
Ed.]  584);  and  as  to  any  understanding 
among  fishermen  that  such  rights  existed 
among  them,  as  against  each  other,  and 
against  the  public  at  large.  It  is  declared  In 
Collins  V.  Banbury,  27  N.  C.  118,  42  Am.  Dec. 
155,  to  be  a  novel  and  untenable  mode  of  ac- 
quiring a  several  fisherj-.  Custom  Is  said  to 
be  applicable  to  cases  where  the  inhabitants 
of  a  particular  locality  have  acquired  an 
easement  by  long  enjoyment,  without  being 
capable  of  taking  collectively  under  deed. 
22  Ency.  Law  (2d  Ed.)  1185.  A  right  to  take 
fish  in  another's  fisherj',  being  a  profit  k 
prendre,  cannot  be  claimed  by  custom.  The 
reason  for  this  rule  Is  that,  if  such  custom 
were  allowed.  It  might  and  probably  would 
result  In  the  destruction  of  the  subject-mat- 
ter to  w^hlch  It  applied.  13  Ency.  Law  (2d. 
Ed.)  583.  How  much  more  forcible  would 
the  reason  of  the  rule  apply  to  the  claim  of 
one  that  he  had  acquired  by  custom,  as 
against  the  owner  of  the  sen-lent  tenement, 
the  exclusive  right  to  take  fish  at  a  particular 
place  In  a  river;  the  entire  destruction  of 
the  subject-matter  of  the  claim  being  render- 
ed certain  by  the  very  claim  Itself. 

3.  Plaintiff's  alleged  prescriptive  right  is 
based  upon  the  claim  that  he  and  the  former 
owners  of  the  uplands  and  tide  lands  border- 
ing upon  and  adjacent  to  the  waters  of  Rogue 
river  within  the  limits  of  his  fishery,  whose 
title  he  now  has,  have  for  the  past  40  or  45 
years  exercised  and  claimed  as  appurtenant 
thereto  the  exclusive  right  to  take  salmon 
In  the  waters  of  Rogue  river  opposite  to  such 
lauds  with  seines  and  nets,  and  that  such 
right  has  been  conceded  and  acquiesced  In 
during  all  of  that  time  by  other  flshermen 
and  by  all  of  the  Inhabitants  of  that  locality. 
And  to  support  such  claim  he  shows  that  he 
has  spent  large  sums  of  money  in  clearing  out 
snags  and  rocks  from  the  bed  of  the  stream, 
in  order  to  make  seining  practicable,  and  In 
erecting  and  establisliing  on  the  shore  a 
large  establishment  for  canning  fish  for 
commercial  purposes,  which  he  has  can-led 
on  extensively  for  ninny  years,  as  well  as 
erecting  and  successfully  operating,  at  eon- 
Rlderable  expense  to  himself,  a  hatchery  for 


the  purpose  of  renewing  and  Increasing  the 
supply  of  salmon  In  the  river.  Plaintiff  tie- 
came  Interested  In  the  fishery  about  1877, 
prior  to  which  time  the  method  of  taking 
fish  employed  by  his  predecessors  was  seines 
drawn  upon  the  shore  at  four  or  five  partic- 
ular places  along  the  river,  which  were  pe- 
culiarly favorable  for  seining;  but  since  that 
time  plaintiff  has  also  employed  gill  nets, 
both  drifting  and  set  nets.  Fishing  with 
seines  was  usually  carried  on  from  about 
the  middle  of  July  until  November,  while 
gill  nets  were  used  only  in  the  spring  time, 
from  April  until  Jnly;  but  no  appliances  such 
as  weirs,  dams,  traps,  stakes,  or  fish  wheels 
affixed  to  the  soil  were  ever  used  by  either 
plaintiff  or  his  predecessors;  and  It  may  be 
said  that  the  record  shows  that  no  one  be- 
sides plaintiff  and  his  predecessors  In  inter- 
est have  ever  carried  on  fishing  In  Rogue 
river  for  commercial  purposes  to  any  appre- 
ciable extent  until  the  defendants  began  to 
fish  with  drift  nets,  whose  acts  are  complain- 
ed of  in  this  suit.  It  was  admitted  by  the 
defendants  through  their  attorneys,  by  stipu- 
lation, that  they  had  drifted  with  drift  gill 
nets  In  Rogue  river  from  Bagnell's  ferry, 
which  Is  four  or  five  miles  above  the  mouth 
of  the  river,  to  the  mouth  of  the  river,  and 
that  they  had  caught  salmon  fish  in  consid- 
erable numbers  by  such  drifting,  which  was 
done  from  August  1  to  August  15,  1903.  And 
the  record  shows  that  pialntifTs  predeces- 
sors never  claimed  the  exclusive  right  to  flsh 
with  seines  and  nets  In  the  entire  river,  nor 
anything  more  than  the  exclusive  right  to 
cast  their  seines  in  particular  places,  from 
which  they  had  removed  snags,  and  to  draw 
their  seines  upon  tide  lands  which  they 
owned. 

M.  Riley,  of  the  firm  of  Riley  &  Stewart, 
and  a  witness  for  plaintiff,  from  whom  be 
deralgns  his  title,  swears  that:  "We  did  not 
object  to  any  one  fishing  In  the  river.  If  they 
did  not  trespass  on  our  tide  lands  where  we 
were  fishing,  where  we  had  fixed  our  haul- 
ing grounds."  He  mentions  Capt.  Coughtll, 
who  he  says  came  into  Rogue  river  and  fished 
some;  that  he  brought  a  schooner  and  an- 
chored it  In  the  river,  and  salted  his  fish 
down  in  the  schooner,  and  took  them  to  San 
Francisco ;  that  white  men  and  Indians 
caught  all  the  flsh  they  wanted  for  their  own 
use;  nobody  objected;  that  they  did  not  In- 
terfere with  any  one,  except  those  who  tres- 
passed upon  their  tide  lands.  The  testimony 
of  T.  A.  Stewart  is  to  the  same  effect,  and 
there  Is  evidence  that  others  at  different 
times  have  fished  in  the  stream  with  nets, 
and  In  fact  it  Is  conceded  by  coun.sel  for 
plaintiff  that  farmers  In  that  vicinity  annual- 
ly take  fish  from  Rogue  river  for  their  own 
use,  and  that  the  common  right  of  fishing 
with  hook  and  line  In  Rogue  river  now  ex- 
ists. The  claim  of  exclusive  right  to  flsh 
with  seines  and  nets  in  the  river,  now  made 
by  plaintiff,  seems  to  have  been  originated 
by  him,  and  not  by  any  of  his  predecessors. 
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Since  plaintiff  became  interested  in  tlie  busi- 
ness of  fisliing  and  canning  flBb  at  tliat  place, 
he  has  at  times  objected  to  otliers  flsbiug 
tbere,  and  warned  tbem  away,  and  aeveral 
actions  baTe  been  brouglit  and  successfully 
maintained  by  Iilm  and  his  predecessors 
against  persons  wlio  have  attempted  to  take 
fish  wltb  seines;  but  all  of  these  instances 
inyolved  a  trespass  by  hauling  seines  upon 
the  shore  or  tide  land  owned  by  plaintiff, 
but  never  involved  the  right  to  take  fisb  in 
the  stream  with  drift  nets  or  set  nets  without 
such  trespass  upon  the  shore. 

The  use  and  enjoyment  which  will  give 
title  by  prescription  to  an  easement  or  other 
Incorporeal  right  is  substantially  the  same 
in  quality  and  characteristics  as  the  adverse 
possession  which  will  give  title  to  real  estate; 
that  is  to  say,  as  respects  prescriptive  title. 
It  must  be  adverse,  under  claim  of  right, 
continuous,  uninterrupted,  open,  peaceable, 
exclusive,  aM  with  the  full  knowledge  and 
acquiescence  of  the  owner  of  the  servient 
t^iement,  and  must  continue  for  the  full  pre- 
flcriptlve  period,  and  while  the  owner  of  the 
servient  tenement  is  under  no  legal  disability 
to  assert  his  right  22  Am.  &  £ng.  Ency. 
.(2d  Ed.)  1190. 

.  To  constitute  adverse  user,  the  acts  relied 
upon  in  maintenance  of  a  prescriptive  right 
must  have  been  an  Invasion  of  the  rights  of 
.the  party  against  whom  it  Is  set  up,  and  of 
«uch  character  as  to  aftord  him  grounds  of 
action.  Wimer  v.  Simmons,  27  Or.  1,  38  Pac. 
«,  60  Am.  St  Bep.  685.  Here  the  right  is 
jset  up  and  claimed  against  the  general  pub- 
lic, which  must  Include  the  state,  in  which 
the  fee  was  vested  for  the  benefit  of  all  the 
'Citizens  tho-eof.  Now  the  character  of  the 
use  here  shown  cannot  be  said  to  have  been 
an  invasion  of  that  right  It  was  nothing 
more  than  the  exercise  of  a  right,  common 
to  all  of  the  citizens  of  the  state,  by  plaintiff. 
The  right  to  take  fish  in  Rogue  river  with 
seines  and  nets  plaintiff  possessed  before  and 
at  the  time  of  his  user,  and  the  exercise  of 
that  right  by  him  cannot  be  said  to  be  ad- 
verse to  any  one,  for  its  exercise  In  the  man- 
•jjer  here  shown  did  not  necessarily  prevent 
-other  citizens  from  also  exercising  the  same 
'right  at  any  time  during  the  alleged  prescrip- 
tive period.  If  the  use  by  plaintiff  had  been 
by  fencing  off,  as  it  were,  a  portion  of  the 
Tlver  by  stakes  or  fixed  Inclosures,  or  by 
erecting  and  attaching  to  the  aoil  or  bed  of 
the  stream  permanent  structures,  such  as 
weirs,  dams,  traps,  fish  wheels,  and  such  fix- 
'tnres  for  the  purpose  of  catching  fish,  It 
would,  of  necessity,  have-  excluded  others 
from  fishing  in  the  same  place,  nnd  to  that 
-extent  would  be  adverse.  "Fishing,  in  prac- 
tice, may  be  of  two  kinds,  viz.:  (1)  with  nets, 
hooks,  or  other  movable  apparatus;  (2)  or  by 
means  of  weirs,  stakes,  or  fixed  inclosures 
or  fishing  places.  Now,  It  Is  obvious  that  the 
public  right  of  fishing  cannot  be  carried  on 
by  the  latter  modes,  since  an  inclosure  by 
•one  person  excludes  others.     Fishing  with 


nets,  hooks,  etc.,  may,  according  to  the  trea- 
tise  Oe  Jure  Maris,  be  'either  as  a  liberty 
without  the  soil,  or  arise  by  reason  of  or  In 
concomitance  with  the  soil  Itself  and  the  pro- 
prietorship of  it.'  Now,  as  the  public  cannot 
claim  the  soil  under  the  sea  or  of  the  shore 
Itself,  the  public  fishing  of  the  subject  is  a 
floating  liberty  of  fishery  with  nets,  hooks, 
etc.,  whereas  the  several  or  private  fishery 
may  be  claimed  either  as  an  individual  per- 
sonal right  of  fishing  with  nets,  hooks,  etc., 
in  loco,  the  soil  or  shore  whereof  belongs  to 
the  king  or  to  any  private  subject  or  it  may 
be  claimed  as  appendant  or  appurtenant  to 
the  ownership  of  the  adjoining  manor  or 
freehold.  The  public  fishery  and  private 
fishery  are  incompatible  with  each  other.  So, 
also,  is  the  right  to  fish  with  nets,  books,  etc. 
(movable  machinery).  Incompatible  with  a 
fixed  fishery.  No  fishery  with  nets,  hooks, 
etc.,  can  be  enjoyed  by  the  public,  or  even  by 
one  person,  in  a  place  where  another  enjoys 
a  private  right  to  make  weirs  and  Inclosures, 
and  yet  both  of  these  kinds  of  fishing  may 
be  enjoyed  In  waters  the  shore  and  soil  of 
which  bek>ng  to  another."  Moore's  Hall  on 
Foreshore  and  Sea  Shore  (3d  Ed.)  720. 
Wherever  the  acquirement  by  prescription  of 
a  several  fishery  has  been  recognized  by  the 
courts,  evidence  of  exclusive  possession  by 
inclosure  of  the  soil  covered  by  the  waters, 
or  by  the  \ise  of  fixed  appliances,  such  as 
weirs,  traps,  etc.,  which  must  necessarily  ex- 
clude the  public,  seems  to  have  been  required. 
Such  is  the  declaration  of  Chief  Justice  Shaw 
in  Lakeman  v.  Burnham,  7  Gray  (Mass.)  '137, 
ttiat  such  proof  in  general  can  be  made  only 
by  showing  an  actual  possession  of  the  fiats 
where  the  tide  ebbs  and  flows  by  building 
thereon  or  inclosing  the  same,  so  as  to  ex- 
clude the  access  of  boats  or  vessels.  "The 
statute  nowhere  defines  what  shall  be  an  ad- 
verse possession  sufficient  to  bar  an  entiry," 
says  Mr.  Justice  Strahan  in  Springer  v. 
Young,  14  Or.  280,  12  Pac.  400.  "An  adverse 
IKJSsession  cannot  begin  until  there  has  been 
a  disseizin,  and  to  constitute  a  disseizin  there 
must  be  an  actual  expulsion  of  the  true  own- 
er t<x  the  full  period  prescribed  by  the  stat- 
ute. An  adverse  possession  is  aptly  defined 
by  Ingersol,  J.,  in  Bryan  v.  Atwater,  5  Day 
(Oonn.)  181,  5  Am.  Dec  136,  to  be  'a  posses- 
sion not  undo:  the  legal  proprietor,  but  enter- 
ed into  without  his  consent  either  directly 
or  indirectly  given.  It  is  a  possession  by 
which  he  is  disseized  and  ousted  of  the  lands 
so  possessed.'  To  make  a  possession  adverse 
it  must  be  'an  actual,  continued,  visible,  no- 
torious, distinct  and  hostile  possession.' " 
Can  it  be  -said  that  plaintiff,  by  exercising 
bis  common  right  of  flying  in  a  lawful  man- 
ner, and  not  necessarily  incompatible  with 
the  common  right  has  Invaded  the  right  of 
-the  state  or  of  the  people  generally,  and  main- 
tained a  hostile  possession?  Now  it  is  true 
that  plaintiff  claims  to  have  warned  intending 
fishermen  away,  and  this  is  all  of  his  case, 
as  shown  her^  t»  indicate  any  hostile  action 
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or  claim  by  him;  but  the  intent  npon  ■which 
adverse  x>os8ession  is  founded  Is  to  be  deter- 
mined by  what  was  done,  not  by  what  was 
said.  Rowland  t.  Williams,  23  Or.  515,  32 
Pac.  402.  Again,  what  may  have  been  so  de- 
clared to  one  citizen  would  not  be  notice 
to  others  of  an  adverse  claim  to  their  rights, 
bnt  it  is  as  fleeting  and  transient  as  the  wind. 
It  certainly  would  not  be  notice  to  the  state, 
whose  deputies  and  water  bailiffs  cannot  be 
supposed  to  be  present  continuously,  and  ob- 
serving what  Is  being  done  and  said  at  each 
fishing  place.  But  "to  effect  that  result,  the 
possession  taken  must  be  open,  hostile,  and 
contlnons;  'he  must  unfurl  his  flag  on  the 
land,  and  keep  It  flying,  so  that  the  owner 
may  see.  If  he  will,  that  an  enemy  has  Invad- 
ed his  domains,  and  planted  the  standard  of 
conquest* "  Curtis  v.  La  Grand  AVater  Co., 
20  Or.  34,  23  Pac.  808,  20  Pac.  378,  10  L.  R. 
A.  484. 

The  act  of  fishing  as  employed  by  plaintiff 
Is  not  adverse,  also,  because  not  based  on  a 
claim  of  right  Inimical  to  the  right  of  others. 
Xo  private  right  to  participate  in  a  fishery 
can  be  acquired  by  an  exercise  of  a  public 
right,  though  for  50  years.  Commonwealth 
v.  Weatherhead,  110  Mass.  175;  Sllngerland 
v.  International  Contracting  Co.,  43  App.  Dlv. 
215,  60  N.  T.  Supp.  12 ;  TInlcum  Fishing  Co.  v. 
Carter,  61  Pa.  21,  100  Am.  Dec.  597.  By  the 
exercise  of  his  public  right  of  fishing,  plaintiff 
has  not  afforded  to  any  one  grounds  of  ac- 
tion to  question  his  assumed  rights.  The 
reasoning  of  Mr.  Justice  London  in  Sllnger- 
land v.  International  Contracting  Co.,  supra, 
is  much  to  point  here.  He  there  says:  "But 
starting  with  the  presumption  that  the  right 
of  fishing  In  the  navigable  part  of  the  river 
Is  common  to  all,  then  the  plaintiff  is  met 
with  the  difficulty  that  every  time  he  and  his 
grantors  fished  In  these  waters  they  simply 
exercised  a  right  common  to  all,  and  In  sub- 
ordination to  the  legal  title  of  the  state  (Code, 
§  308);  that  every  time  any  one  else  fished 
therein  he  did  so  of  like  common  right  If 
the  plaintiff  exclude  any  fisherman  from 
these  waters,  that  might  be  notice  to  such 
fisherman,  but  it  would  not  be  notice  to  the 
state.  The  state  should  not  be  presumed  to 
have  lost  its  title  unless  the  circumstances 
charged  It  with  notice  of  the  necessity  of  pro- 
tecting It  •  •  •  The  plaintifTs  evidence 
of  his  exclusive  user  of  these  waters  for 
fishing  was  to  the  effect  that  he  and  his 
grantors,  and  those  whom  he  or  they  per- 
mitted, were  In  the  main  the  only  persons 
who  fished  there;  that  occasionally  others 
would  attempt  to  fish  there,  but  did  not  in 
fact  do  any  fishing  when  plalntifTs  or  his 
grantor's  nets  were  out.  Once  his  grantor 
sued  a  person  because  he  fished  there.  Wfcat 
became  of  the  suit  does  not  appear.  The 
plaintiff  once  forbade  one  Lynch  from  de- 
positing dredged  material  there,  and  he  de- 
sisted. Fifty  years  ago  plaintiff's  grantor 
ordered  a  fishing  party  away,  and  they  left. 
This  and  other  evidence  tended  to  show  that 


plaintiff  &ni  his  grantors  for  fifty  years 
claimed  the  exclusive  right  of  fishing  in  these 
waters,  and  that  In  the  main  his  neighbors 
respected  the  claim.  We  do  not  think  these 
facts  affect  the  state.  Every  act  shown  as- 
serting the  right  of  exclusive  fishing  wds  as 
'unstable  as  the  water,'  and  left  no  mark  to 
warn  the  state  of  the  plaintiff's  cinim" — 
citing  Knickerbocker  Ice  Co.  v.  Slinltz.  41 
Hun,  458;  Id.,  116  N.  T.  382,  22  X.  E.  504. 
The  latter  case  holds  that  the  right  to  navi- 
gate the  public  waters  and  to  fish  therein  are 
public  rights,  belonging  to  the  people  at  large. 
In  that  respect  every  individual  has  the 
same  right ;  that  the  riparian  proprietor  can- 
not interfere  with  such  user  by  the  public, 
and  that  should  he  attempt  to  so  appropriate 
to  his  own  use  the  lands  under  water  In  front 
of  his  premises,  and  to  that  end  should  build 
thereon.  It  would  constitute  a  purpresture, 
which  the  state  could  remove.  But  assum- 
ing that  the  plaintiff  here  has  shown  an  open, 
exclusive,  continuous,  hostile,  and  adverse 
user  with  a  claim  of  right,  there  is  still  a 
more  potent  reason  why  It  would  not  ripen 
Into  a  perfect  prescriptive  title  of  n  several 
fishery.  Such  user  must  be  based  uikm  a 
claim  of  right  different  as  we  have  shown, 
from  his  public  or  common  right  of  fishing; 
that  is  to  say.  It  must  be  based  on  grant. 
Prescription  rests  on  the  presumption  of  « 
grant,  which  has  been  lost  by  process  of  time. 
No  prescription  can  have  legal  origin  where 
no  grant  could  have  been  made  to  support  it 
2  Blackstone,  Com.  Lewis'  (2d  Ed.)  265;  TInl- 
cum Fishing  Co.  V.  Carter,  supra;  Arnold  r. 
Mundy,  6  N.  J.  Law,  1-67,  10  Am.  Dec.  336; 
KniekerbocKer  Ice  Co  v.  Shultz,  supra. 

The  title  to  the  bed  of  all  navigable  rivets 
being  In  the  state,  and  the  right  to  fish  there- 
in being  subject  to  its  control  and  supervision, 
the  grant  of  an  exclusive  right  to  fish  must 
come  from  the  state,  either  by  special  act  or 
through  a  general  law.  But  we  do  not  find 
that  the  Legislature  of  this  state  has  ever 
authorized  or  empowered  by  general  law  any 
of  its  officers  or  agents  to  convey  in  the  name 
of  the  state  to  any  one  Its  title  to  lands  cov- 
ered by  the  navigable  waters  thereof,  or 
particularly  any  exclusive  rights  to  fish  there- 
in; but  such  general  legislation  as  has  been 
enacted  in  the  exercise  of  Its  proprietary 
rights  over  navigable  waters  and  the  rights 
of  fishing  therein,  with  one  exception,  appears 
to  have  been  for  the  common  benefit  of  all 
citizens,  and  not  for  the  particular  advan- 
tages of  any.  The  exception  is  an  act  approv- 
ed February  17,  1889,  upon  which  plaintiff  to 
some  extent  relies.  The  material  part  of  this 
act  is  as  follows:  "Sec.  2.  The  owner  or 
owners  of  tide  lands  and  riparian  owners 
above  tide  water  on  each  of  said  rivers  (in- 
cluding Rogue  river)  as  appurtenances  there- 
to shall  have  the  exclusive  right  and  privi- 
I^e  of  fishing  for  salmon  fish  with  seines  and 
nets  and  hauling  and  landing  seines  and  nets 
on  said  lands,  and  no  person  or  persons  shall 
anchor  said  nets  or  put  or  place  any  obatruc- 
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tlon  or  obstructions  -whatever  In  the  water 
fronting  said  tide  lands  In  any  place  or  places 
•where  said  tide  lands  are  used  for  hauling  or 
landing  seines."  Acts  1899,  p.  72.  This  stat- 
ute apparently  grants  to  the  owners  of  tide 
lands  the  exclusive  right  and  privilege  of  fish- 
ing for  salmon  fish  with  seines  and  nets  on 
such  lands  -while  covered  by  the  tide,  as  well 
as  of  drawing  seines  thereon.  The  first  right 
attempted  to  be  granted  by  this  statute  is  a 
part  of  the  Jus  publicum  held  by  the  state  In 
trust  for  the  people,  and  Is  an  addition  to  the 
jus  privatum,  -which  passed  from  the  state 
to  the  grantee  by  the  tide  land  deed ;  and  the 
second  right  attempted  to  be  granted  Is  no 
more  than  a  confirmation  of  that  -which  the 
grantee  had  -without  the  statute.  It  Is  not 
clear  from  the  evidence  whether  the  defend- 
ants drifted  -with  their  nets  over  the  tide 
lands  of  plaintiff  while  covered  with  -the  tide, 
but  from  the  tenor  of  the  stipulation  between 
the  parties,  heretofore  noticed.  It  may  be  in- 
ferred that  they  did,  and  therefore  It  becomes 
necessary  to  consider  the  validity  of  this  stat- 
ute with  reference  to  Its  securing  to  ap- 
pellant an  exclusive  right  to  fish  thereon. 
So  far  as  this  act  attempted  to  vest  In  the  up- 
land or  tldeland  owner  the  exclusive  right  to 
fish  m  the  waters  of  Rogue  river,  which  was 
formerly  enjoyed  and  possessed  by  the  public 
as  of  common  right,  we  are  of  the  opinion 
that  It  would  be  Inoperative  and  void,  as 
coming  within  the  prohibition  of  article  1, 
§  20,  of  the  Constitution,  which  provides  that 
"No  law  shall  be  passed  granting  to  any 
citizen  privileges  or  Immunities  which  upon 
the  same  terms  shall  not  equally  belong  to 
all  citizens."  Construing  this  section  of  the 
Constitution  In  the  case  of  White  v.  Holman, 
44  Or.  180,  74  Pac.  933,  It  was  held  by  this 
court  to  Inhibit  the  granting  of  a  monopoly 
In  a  la-wful  and  unlnjurlous  business,  which 
may  be  conducted  as  of  common  right.  The 
business  of  fishing  is  unquestionably  lawful 
and  uninjurious,  and  Its  exercise  in  navigable 
waters  Is  not  only  a  matter  of  common  and 
public  right  (Schultes*  Aquatic  Rights,  1&-55, 
24  Law  Llhrarj',  4,  25),  but  is  a  right  of  citi- 
zenship and  property  combined  (McCready  v. 
Virginia,  94  U.  S.  391,  24  L.  Ed.  248).  Hence 
the  grant  to  one  of  an  exclusive  right  to  fish 
would  not  only  create  a  monopoly  in  one 
citizen  by  taking  from  others  a  right  of  dtl- 
senship,  but  would  destroy  by  the  same  act 
a  right  of  property  -vested  In  each.  In  the 
case  of  Sllngerland  v.  International  Contract- 
ing Company,  supra,  liondon,  J.,  says:  "The 
plaintiff's  claim  Is  not  to  the  land,  but  to 
what  may  come  because  of  the  land — an  In- 
corporeal hereditament — which  Blackstone 
Classified  as  a  franchise.  2  Black.  Com.  39. 
It  manifestly  Is  a  franchise  If  !t  Is  a  private 
exclusive  monopoly  of  a  public  right.  It  is 
an  easement  If  It  Is  the  servitude  which 
the  servient  tenement — the  river — must  yield 
to  the  dominant  tenement— the  upland.  Un- 
der our  state  Constitution,  it  is  doubtful 
whether  any  franchise  can  be  granted  exc^t 
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to  promote  the  public  welfare.  Article  3,  f 
18.  To  grant  to  one  person  the  exclusive 
right  of  fishing  In  any  part  of  the  Hudson 
river  would  be  to  deprive  without  due  process 
of  law  every  other  -person  of  his  privilege  of 
fishing  there.  The  nature  of  the  title  of  the 
state  to  the  river  does  not  admit  of  Its  sub- 
jection to  a  iJerpetual  unconditional  easement 
In  favor  of  the  upland."  The  section  of  the 
Constitution  of  New  York  therein  referred  to 
reads  as  follows:  "The  Legislature  shall  not 
pass  a  private  or  local  }ill  In  any  of  the  fol- 
lowing cases  *  •  •  granting  to  any  private 
jorporatlon,  association  or  individual  any 
exclu8iv«  privilege,  Immunity  or  franchise 
Tffiatever.  •  •  •  "  Rev.  St.  N.  Y.  1852  [7th 
Ed.]  p.  89,  art.  3,  S  18.  Affirming  this  case 
on  appeal,  Justice  Gray  expressly  approves  of 
the  opinion  of  Loudon,  3.,  supra,  and  adds: 
"The  state  could  not  grant  an  exclusive  right, 
and  If  there  was  no  authority  In  law  for  such 
a  grant.  It  will  not  be  Implied  as  the  basis 
of  a  right  by  prescription.  Knickerbocker 
Ice  Co.  v.  Shult!!,  lie  N.  Y.  382,  22  N.  E. 
564.  He  could  gain  no  exclusive  title  by 
continuous  or  adverse  user,  for  the  river  was 
common  to  all.  The  title  of  the  state  was  in 
trust  for  the  people,  and  all  rights  exercised 
in  the  waters  of  the  river  were  enjoyed  In 
common.  Fishing  in  navigable  rivers  or  in 
arms  of  the  sea  is  presumptively  common  to 
the  public  (Hooker  v.  Cummings,  20  Johns. 
101,  11  Am.  Dec.  249),  and  the  presumption 
militates  necessarily  against  any  title  having 
been  acquired  exclusive  as  to  the  state  and 
the  public."  169  N.  Y.  60,  61  N.  E.  995,  56 
L.  U.  A.  494.  At  an  earlier  period  of  the  Ju- 
dicial history  of  that  state  Its  court  of  last 
resort  discussed  to  some  extent,  In  the  case  of 
Matter  of  Application  of  Union  Ferry  Co.,  98 
N.  Y.  139,  the  character  of  the  privileges  or 
franchises  at  which  the  constitutional  prohi- 
bition in  question  was  aimed ;  citing  familiar 
Instances  of  grants  of  exclusive  privileges  or 
.ranchises  by  acts  authorizing  the  establish- 
ment of  ferries,  toll  bridges,  turnpikes,  tele- 
graph lines,  and  the  like.  The  case  of  Sllng- 
erland V.  International  Contracting  Co.,  supra, 
is  the  latest  Judicial  expression  in  this  coun- 
try on  the  questions  Involved,  and  according 
to  one  text-writer,  excepting  one  other  case, 
Is  the  only  American  case  In  which  the  ques- 
tion of  a  right  of  several  fishery  is  directly 
Involved  and  determined.  The  conclusions 
therein  announced  appear  to  us  to  be  sound 
and  applicable  to  the  case  now  In  hand. 

We  are  of  the  opinion,  therefore,  that  the 
grant  to  a  citizen  of  an  exclusive  right  to 
fish  in  a  navigable  stream,  where,  prima 
facie,  all  have  a  common  right  to  fish.  Is  the 
creation  of  a  monopoly,  which  comes  within 
the  prohibition  of  section  20,  art.  1,  of  our 
Constitution,  which  Is  substantially  the  same 
In  that  respect  as  that  of  New  York.  For 
this  reason,  whatever  deductions  or  Infer- 
ences most  favorable  to  plaintiff  may  be 
made  from  the  evidence  In  this  case,  his 
claim  of  an  exclusive  right  to  the  fishery  in 
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RoRue  river  must  be  held  to  have  no  legal 
basis. 

The  decree  of  the  lower  court  should  be  af- 
firmed. 


COOPER  V.  BLAIR. 
(Supreme  Court  of  Oregon.    Dec.  17,  1907.) 

1.  Adverbk    Possession  —  Acquisitiom    of 
RionTS  BY  Prescbiption. 

Purchasers  of  a  farm,  under  whom  plaintiff 
and  defendant  respectively  claimed,  mutually 
agreed  that  one  should  take  that  part  lying  west 
of  a  certain  road  and  south  of  another  road, 
and  the  other  purchaser  the  remainder.  Before 
the  deeds  were  made,  a  survey  was  had.  After 
the  survey  deeds  were  made  to  the  purchasers, 
intending  to  use  the  description  furnished  by  the 
surveyor,  and  the  purchasers  immediately  en- 
tered into  possession,  and  they  and  their  succes- 
sors in  interest  occupied  the  same  without  ques- 
tion for  at  least  1 6  years,  when  it  was  discovered 
that,  as  defendant  asserted,  about  23  acres  south 
of  the  road,  and  which  had  been  in  the  posses- 
sion of  plaintiff  and  his  predecessors  in  interest, 
were  included  in  the  description  of  land  conveyed 
to  defendant's  grantor,  and  she  thereupon  set  up 
title  to  the  same.  Held,  that  the  occupancy  of 
plaintiff  and  his  predecessors  in  interest  gave 
nim  title  by  adverse  possession,  regardless  of 
the  descriptions  in  the  deeds,  and  notwithstand- 
ing that  because  of  error  in  the  descriptions  or 
in  the  calculation  of  the  area  one  of  the  pur- 
chasers paid  for  more  land  than  she  acquired 
and  the  other  for  less. 

2.  Qttietino  TnxB— Pleadino— Departubb. 

In  a  soit  under  B.  &  C.  Comp.  S  516,  to 
determine  an  adverse  claim  to  real  estate,  a  reply 
setting  up  adverse  possession  was  no  departure 
from  the  complaint,  wherein  it  was  alleged  that 
plaintiff  was  the  owner  and  in  possession  of  the 
property,  and  that  defendant  claimed  an  adverse 
interest. 

3.  Same— Adviissibimty  of  Evidence. 

In  a  suit  to  determine  an  adverse  claim  to 
real  estate,  wherein  plaintiff  claimed  title  by 
adverse  possession,  evidence  by  defendant  to 
establish  her  ownership  by  common  reputation, 
referring  prinri|ially  to  discussions  among  her 
neighbors,  is  inadmissible. 

Appeal  from  Circuit  Court,  Marion  County; 
'William  Gallowoy,  Judge. 

Action  by  W.  O.  Cooper  against  Emma 
Blair.  Decree  for  defendant,  and  plalntUI 
appeals.    Reversed  and  rendered. 

James  McCain  and  Geo.  G.  Bingham,  for 
appellant.  W.  11.  Holmes  and  Webster 
Ilolmos.  for  respondent. 


BEAN,  C.  J.  This  is  a  suit  to  determine 
an  adverse  claim  to  real  estate.  The  plaintiff 
alleges  that  lie  is  the  owner  and  In  possea- 
sion  of  the  property  in  controversy,  and  that 
defendant  claims  an  estate  or  Interest  there- 
in adverse  to  him.  The  defendant  denies 
plaintiff's  ownership  and  i)os8e8Biou,  and 
sets  up  title  and  possession  In  herself,  and 
prays  for  a  decree  quieting  her  title.  Plain- 
tin  in  his  reply  denies  the  averments  of  the 
answer,  and  alleges  that  he  and  his  predeces- 
sors In  Interest  have  been  In  adverse  poases- 
aion  for  the  statutory  time.  The  defendant 
had  decree  in  the  court  below,  and.  plaintiff 
appeals.  , 


There  is  no  substantial  controversy  upon 
the  important  and  controlling  facts.  In  18S8 
Joab  Bealer  was  the  owner  of  a  farm  of  3G0 
acres  in  Tamhlll  county,  which  he  sold  to  one 
David  May  and  Mrs.  McCoruiack,  defendant's 
mother,  for  a  certain  sum  per  acre.  By 
mutual  agreement  of  the  purchasers  May 
was  to  take  that  part  of  the  farm  lying 
west  of  the  Amity  and  Perrydale  road  and 
south  of  the  Jellison  road,  and  Mrs.  Mc- 
Cormack  the  remainder.  Before  the  deeds 
were  made,  a  surveyor  was  employed  to  run 
out  and  establish  the  boundaries,  and  esti- 
mate the  area  of  each  tract.  After  the  sur- 
veying was  completed,  and  early  in  the  spring 
of  1S88,  deeds  were  made  by  Bealer  to  the 
respective  purchasers,  intending  to  use  the 
description  furnished  by  the  surveyor,  and 
the  purchasers  immediately  entered  into  pos- 
session of  their  several  tracts,  and  they  and 
their  successors  In  interest  have  continued  to 
occupy,  cultivate,  and  farm  the  same,  without 
question,  until  about  19<M>  when  it  was  dis- 
covered that,  as  defendant  asserts,  about  23 
acres  of  the  land  south  of  the  Jellison  road, 
and  which  bad  been  in  the  possession  of  May 
and  his  successors  in  Interest  since  1888,  was 
Included  In  the  description  of  land  conveyed 
by  Bealer  to  her  grantor.  She  thereupon  set 
up  title  to  such  land,  and  attempted  to  take 
possession  thereof,  and  the  object  of  this  suit 
is  to  detenuine  the  rights  of  the  respective 
parties  thereto. 

The  plaintiff  claims  that  the  land  In  con- 
troversy is  within  the  description  as  contain- 
ed in  the  deed  from  Bealer  to  May  and  sub- 
sequent conveyances,  when  properly  Intra- 
preted.  But  we  deem  it  unnecessary  to  con- 
sider that  question.  It  Is  undisputed,  how- 
ever, that  it  was  so  intended  by  all  the  par- 
ties. The  surveyor  testifies  that,  wh«i  lie 
came  to  establish  the  lines,  he  was  informed 
by  both  of  the  purchasers  that  the  Jellison 
ruad  was  to  be  the  dividing  line,  and  in  mak- 
ng  the  survey  in  which  he  was  assisted  by 
May  and  the  lagent  of  Mrs.  McGormack  he  in- 
tended to,  and  did,  follow  such  road;  and  in 
this  be  Is  corroborated  by  May,  the  only  other 
witness  testifying  upon  the  subject.  Im- 
mediately upon  the  making  of  the  deed  to 
him.  May  went  into  possession  of  the  land 
south  of  the  Jellison  road,  and  he  and  his 
successors  in  interest  have  ever  since  been  in 
the  open,  notorious,  exclusive,  and  continuous 
possession  thereof,  claiming  the  title.  May 
says  he  lived  on  the  place  himself  for  16 
years,  and  always  understood  that  his  land 
extended  to  the  Jellison  road,  and  that  he  im- 
proved and  cultivated  up  to  that  line.  The 
defendant,  who  succeeded  to  Mrs.  McCor- 
macli's  title  in  May,  1888,  and  has  ever  since 
lived  within  a  short  distance  of  the  land  In 
controversy,  says  that  she  supposed  all  her 
land  was  north  of  the  Jellison  road  until  two 
or  three  years  ago,  and  that  she  knew  May 
and  his  grantees  were  occupying  and  claim- 
ing title  to  all  the  land  south  of  the  road  and 
she  made  no  objection  thereto.    It  is  clear. 
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therefore,  that  the  oocupancy  of  plaintiff  and 
Ills  predecessors  in  interest  have  been  such  as 
to  gire  him  title  by  adverse  possession,  re- 
gardless of  the  description  in  the  deeds,  under 
which  he  holds,  and  this  Is  all  that  is  neces- 
sary for  the  purposes  of  this  suit  This  Is 
not,  as  counsel  for  defendant  argues,  a  case 
of  a  mere  disputed  boundary,  nor  that  of  the 
occupancy  of  land  under  a  mistake  as  to  the 
true  boundary.  There  was  no  mistake  as  to 
the  actual  boundary  of  the  land  purchased 
and  occupied  by  May  and  his  successors  in 
Interent,  and  to  which  they  claimed  title. 
The  mistake,  if  any,  was  in  the  description 
m  their  deeds,  and  not  in  the  land  intended  to 
be  conveyed.  Nor  was  possession  taken  In  ac- 
cordance with  the  description  contained  in 
the  deeds,  but  the  deeds  were  intended  to 
describe  the  land  actually  occupied,  and  a 
mistake  therein  could  not  affect  the  character 
of  the  occupancy.  Nor  Is  the  fact  that  be- 
cause of  an  error  in  the  description  or  In 
the  calculation  of  the  area,  one  of  the  pur- 
chasers paid  for  more  land  than  she  acquir- 
ed title  to,  and  the  other  for  lees,  material  in 
determining  the  question  of  title.  If  defend- 
ant's predecessor  in  Interest  purchased  a  cer- 
tain definite  tract  of  land,  and  by  mistake 
paid  for  more  than  she  purchased,  she  may 
have  had  a  claim  against  her  grantor  to  re- 
■wer  the  overphw.  but  it  would  not  give  her 
title  to  any  part  of  the  land  sold  to  May,  nor 
would  the  fact  that  May  did  not  pay  for  all 
the  land  he  purchased  defeat  his  title  or 
transfer  it  to  another. 

A  claim  Is  made  that,  because  plaintiff 
did  not  set  up  adverse  possession  in  his  com- 
plaint, he  could  not  show  it  on  the  trial,  and 
that  his  reply  is  for  that  reason  a  departure. 
But  It  18  not  necessary  for  a  plaintiff  proceed- 
ing under  section  510,  B.  &  C.  Comp.,  to  de- 
termine an  adverse  <-laIm  to  real  estate  to 
plead  the  source  of  his  title.  It  Is  sufficient 
If  he  alleges  his  ownership  and  possession, 
and  that  defendant  claims  an  Interest  or  es- 
tate adverse  to  him.  Znmwalt  v.  Madden,  28 
Or.  185,  31  Pac.  400.  Under  such  a  complaint, 
he  may  prove  his  title.  If  It  is  controverted 
In  any  manner  «nthorized  by  law,  and  proof 
of  adverse  possession  for  the  statutory  time 
win  be  sufficient.  Joy  v.  Stump,  14  Or.  361, 
12  Pac.  929 ;  Barrell  v.  Title  Guarantee  Com- 
pany, 27  Or.  77,  30  Pac.  992.  The  defendant 
sought  to  prove  her  ownership  of  the  dis- 
puted premises  by  common  reputation.  This 
evidence  referred  principally  to  discussions 
among  her  neighbors,  after  the  alleged  error 
In  the  description  was  discovered,  nnd  was 
not  evidence  of  title  (Sample  v.  Robb,  IC  Pa. 
306);  and  as  said  by  the  Supreme  Court  of 
Michigan  In  a  somewhat  similar  case,  did 
not  "have  any  bearing  upon  the  character  of 
the  occupancy  of  the  parties,  as  affecting 
the  question  of  adverse  possession.  The  ad- 
verse iKJSsesslon  is  evidenced  by  the  manner 
of  holding  of  the  occupant  and  not  by  the 
opinions  of  tlie  neighborhood."  At  wood  v. 
Conrlke,  Sa  Mich.  105,  48  N.  W.  95a 


The  decree  of  the  court  below  will  there- 
fore be  reversed,  and  one  entered  here  aa 
prayed  for  in  the  complaint 


McNEAR  V.  GIUSTIN. 
(Sapreme  Court  of  Oregon.    Dec.  17,  1907.) 

1.  Adverse  Possession— Ei.EifENTS. 

Occupancy  of  land  necessary  to  conntitute 
title  by  adveriie  possession  must  be  so  open  and 
exclusive  as  to  leave  no  inquiry  as  to  occupant's 
intention,  so  notorious  that  the  owner  may  be 

g resumed  to  have  knowledge  that  the  occupancy 
I  adverse,  and  so  continuous  as  to  have  furnish- 
ed a  cause  of  action  every  day  during  the  re- 
quired period. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  1,  Adverse  Possession,  H  <K>,  124,  140,  227.] 

2.  Same— SuFFiciENcr  op  Evidence. 

Evidence,  in  a  suit  to  determine  an  ad- 
verse claim  to  real  estate,  hctd  not  to  show  oc- 
cupancy by  defendant  sufficient  to  acquire  title 
by  adverse  possession. 

SEd.  Note. — For  cases  in  point,  sec  Cent.  Dig. 
.  1,  Adverse  Possession.  ^  (IS.-..  (J87,  (WS.1 

Appeal  from  Circuit  Court,  Clackiunas 
County ;  T.  A.  McBrlde,  Judge. 

Suit  by  George  P.  McNear  aguiust  (;i'or;;f 
Giustlu.  Decree  for  plaintiff,  and  Uefcnduiii 
appeals.    Allirmed. 

T.  J.  Geisler,  for  appellant.  G.  G.  Giuu- 
mans,  for  respondent. 

BEAN,  C.  J.  This  is  a  suit  to  determine 
an  adverse  claim  to  160  acres  of  land  lu 
Clackamas  county.  The  ccnuplaint  avers  that 
plaintiff  is  the  owner  In  fee  of  the  laud  in 
question;  that  It  Is  not  in  the  actual  iKisses- 
slon  of  nnotlier;  that  defendant  claims  on 
interest  or  estate  therein  adverse  to  plaintiff, 
without  legal  or  equitable  right;  and  prays 
that  be  be  required  to  appear  and  set  up  bis 
claim,  and  that  the  same  be  adjudged  to  be 
Invalid.  The  defendant  pleads  title  by  ad- 
verse poBBeRsion  to  a  nnall  portion  of  the 
land  described  in  the  complaint.  The  reply 
put  In  issue  the  averments  of  the  answer,  and 
upon  the  trial  a  decree  waa  rendered  in  favor 
of  plaintiff,  from  which  defendant  appeals. 

The  land  de8crit)ed  in  the  complaint  is  wild, 
unimproved  land,  patented  to  tbe  Oregon 
California  Unilroad  Company  under  tbe  act 
of  Congress  of  July  25,  1880  (14  Stat.  239), 
granting  lands  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  the  Central 
Pacific  Line,  In  California,  to  Portland,  in  this 
state.  The  plaintiff  succeeded  by  mesne  con- 
veyances, in  1891,  to  the  title  to  the  railroad 
company,  and  has  ever  since  claimed  to  own 
the  land  and  paid  the  taxes  thereon.  Prior 
to  the  decision  of  tbe  Suprejue  Court  In  Janu- 
ary, 1900  (United  States  v.  Oregon  &  Cali- 
fornia K.  Co..  176  U.  S.  28,  20  Sup.  Ct.  261, 
44  lu  Ed.  358),  a  controversy  existed  as  to 
whether  the  particular  land  In  dispute  was 
within  the  limits  of  the  railroad  grant.  In 
the  spring  of  1802.  defendant,  claiming  that 
It  was  public  laud,  entered  thereon,  construct- 
ed a  small  frame  boaae,  14x24,  cleared  off 
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trees  and  brush,  fenced  and  planted  to  frolt 
trees  a  small  part  of  tbe  land,  variously  es- 
timated by  the  witnesses  to  be  from  three  to 
«lght  acres,  and  in  October,  1893,  applied  to 
enter  the  entire  160  acres  under  the  home- 
stead laws.  His  filing  was  never  accepted, 
however,  for  the  reason  that  the  land  passed 
to  the  railroad  company  under  the  act  of 
Congress  referred  to,  but  he  now  claims  title 
by  adverse  possession  to  that  portion  inclosed 
by  his  fence.  He  never  at  any  time  resided 
on  the  land.  At  the  time  of  his  alleged  entry 
in  1892,  he  was,  and  ever  since  has  been,  liv- 
ing in  Portland,  and  engaged  In  business  in 
that  city.  He  kept  a  hired  man  on  the  laud 
for  perhaps  two  years,  during  1892-93,  since 
which  time  it  has  been  unoccupied;  the  de- 
I'endant  visiting  it  at  Intervals  of  a  few 
months  and  remaining  a  short  time,  but  doing 
no  work  thereon,  except  to  occasionally  prune 
and  cultivate  the  fruit  trees  or  plant  a  sack 
or  two  of  potatoes.  He  says:  "Every  year 
I  go  there  and  cultivate  my  fruit  trees  and 
my  vineyard,  and  I  also  plant  a  sack  or  two 
of  potatoes  for  my  own  use.  *  •  •  I  have 
not  got  much  out  of  It,  and  I  used  to  give  it 
to  the  neighbors,  and  I  did  it  to  cultivate  the 
hind  and  to  have  possession  of  It.  ♦  *  * 
I  have  been  living  on  the  ranch  over  40  or  SO 
days,  and  sleeping  in  the  house;  maybe  more, 
not  less  than  40  or  50  times  I  go  there  and 
stay  on  the  place,  and  I  have  a  man  on  my 
place  to  do  the  work.  *  *  •  At  the  be- 
ginning, when  we  commenced  to  clear  the 
land,  ♦  ♦  *  I  go  there  myself  Just  what 
was  necessary  to  keep  the  land.  I  never  left 
a  day  that  I  wasn't  there  without  hard  work, 
just  as  good  as  any  farmer."  J.  N.  Davis 
^'xamined  the  land  in  March,  1902,  with  the 
view  of  purchasing  It  from  plaintitt,  and  he 
tet^tifles  that  he  saw  no  indication  that  it  was 
occupied,  and  thought  it  to  have  been  aban- 
doned ;  that  the  place  was  In  a  dilapidated 
<-ondition,  and  there  was  nothing  to  show  that 
{iny  work  had  been  done  on  it  for  years ;  that 
there  were  some  fruit  trees  growing  thereon, 
but  they  did  not  appear  to  have  been  pruned 
or  cultivated.  B.  C.  Maddock  and  B.  F.  Hal- 
fitead  both  testified  that  in  October,  1903,  the 
orchard  bad  grown  up  with  ferns  and  weeds, 
and  there  were  no  Indications  at  that  time 
that  the  place  was  occupied,  but  it  bad  the 
appearance  of  having  been  aband<med. 

Upon  these  facts,  two  contentions  are  made: 
<1)  That  defendant  was  in  actual  possession 
of  the  disputed  premises  at  the  time  this  suit 
was  commenced,  and  therefore  the  court  Is 
without  Jurisdiction  ;  (2)  that  be  has  acquired 
title  by  adverse  possession  to  the  small  tract 
inclosed  by  fence.  These  two  questions  may 
be  treated  as  one  for  the  purposes  of  this  suit 
The  defendant  does  not  claim  actual  posses- 
sion at  the  time  the  suit  was  instituted  differ- 
ent from  that  claimed  by  him  for  the  previous 
10  years,  and,  unless  he  has  been  In  posses- 
sion during  that  time,  he  was  not  at  the  com- 
mencement of  the  suit.  It  is  only  necessary, 
then,  to  determine  whether,  under  the  evi- 


dence^ d^endant's  alleged  possession,  since 
1892,  has  been  such  as  would  ripen  Into  a  ti- 
tle by  adverse  possession,  assuming  all  other 
required  elements  to  exist  Occupancy  of 
land  necessary  to  constitute  a  title  by  adverse 
possession  must  be  continuous,  open,  notori- 
ous, and  exclusive,  during  the  entire  time  re- 
quired by  the  statute  of  limitations.  There  is 
no  particular  manner  by  which  such  posses- 
sion may  be  Indicated  or  made  manifest,  and 
no  particular  act  or  series  of  acts  are  re- 
quired to  be  done  on  the  land.  There  must, 
however,  be  actual  use  and  occupancy,  con- 
tinuous for  the  necessary  length  of  time,  of 
such  an  nnequivoeal  character  as  will  Indi- 
cate to  the  owner  an  assertion  of  an  exclu- 
sive appropriation  and  ownership.  In  short, 
the  acts  of  the  alleged  occupant  must  l>e  so 
open  and  exclusive  as  to  leave  no  inquiry  as 
to  his  intention,  so  notorious  that  the  owner 
may  be  presumed  to  have  knowledge  that  the 
occupancy  is  adverse,  and  so  continuous  as  to 
have  furnished  a  cause  of  action  every  day 
during  the  required  period.  Acts  not  so  con- 
tinuous and  of  brief  duration  do  not  consti- 
tute such  an  adverse  possession  as  Is  contem- 
plated by  law.  1  Cyc.  984 ;  Adams  v.  Clapp, 
87  Me.  316,  32  N.  B.  911;  Elyton  Land  Co. 
V.  Denny,  108  Ala.  553,  18  South.  5G1 ;  Bynum 
V.  Hewlett,  137  Ala.  333,  34  South.  391 ;  Barr 
V.  Potter  (Ky.)  57  S.  W.  478;  Cox  v.  Ward,  107 
N.  C.  507,  12  S.  E.  379;  Wlekllffe  v.  Easac,  9 
B.  Mon.  (Ky.)  253. 

Tested  by  these  requirements,  it  is  dear 
that  defendant's  occupancy  was  not  sufficient 
to  acquire  title  by  adverse  possession.  Ills 
acts  of  possession,  according  to  his  own  tes- 
timony, were  disconnected,  at  Irregular  inter- 
vals, and  of  brief  duration,  and  not  of  an 
open,  notorious,  exclusive,  and  coatinuoos 
character  demanded  by  the  law.  Visiting  the 
land  40  or  50  times  in  10  years,  and  occasloa- 
ally  pruning  a  few  fruit  trees,  and  planting 
a  sack  or  two  of  potatoes,  was  not  sach  an  as- 
sertion of  title  as  would  continually  expose 
him  to  an  action  for  possession  by  the  true 
owner,  and  a  constant  liability  to  such  an  ac- 
tion is  made  by  many  authorities  essential 
evidence  of  a  right  to  claim  the  benefit  of  the 
statiite  of  Ibultations. 

The  decree  will  be  affirmed. 


STATE  V.  BAKER  et  al. 
(Supreme  Court  of  Oregon.    Dec.  17,  1907.) 

1.  Intoxicating    Diquobs  —  Rbodlation  — 
City  Charter  and  Uenebal  Law. 

Tlie  charter  of  Portland  authorizing  such 
city  to  exercise,  within  its  limits,  police  powers, 
to  the  same  extent  as  the  state  has  or  could 
exercise  such  powers,  and  to  regulate  saloon.s 
and  saloon  keepers,  having  no  words  of  exclusion 
or  restriction  concerning  the  exercise  of  tha 
power  thus  conferred,  does  not  repeal  or  affect 
the  general  laws  on  the  same  subject,  or  prevent 
a  prosecution  for  a  violation  thereof  within  the 
ci^. 

2.  Same. 

The  clause  of  the  charter  of  Portland  that 
no  provision  of  the  law  concerning  the  sale  or 
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disposition  of  liquors  in  the  connty  in  wliich  said 
city  is  situate  shall  apply  to  said  city  has  no 
Inference  to  legislation  under  the  police  powers 
regulating  and  controlling  the  places  where,  or 
the  persons  by  whom,  such  liquors  are  sold. 

3.  Same— Saloons. 

A  room  used  by  saloon  keepers  in  connection 
with  their  saloon  business  is  part  of  the  saloon, 
within  Laws  1!X>."»,  p.  327,  making  it  an  offense 
for  saloon  keepiTs  to  iM>rmit  a  female  under  the 
aS''  of  21  years  to  remain  in  or  about  the  saloon. 

4.  Statutes— Special  Legislation. 

liAws  1005.  p.  327.  mahin^;  it  an  offense  for 
proprietors  of  places  where  liquor  is  kept  for 
isalo  at  retail  to  permit  a  female  under  the  age 
of  21  yoars  to  remain  in  or  about  the  place,  is 
not  special  legislation  because  excepting  there- 
from any  open  and  public  restaurant  or  dining 
room;  this  being  a  clasBificati<Mi  that  the  state 
in  the  exercise  of  its  police  powers  can  lawfully 
make. 

I  Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Statutes,  8  90.] 

."V.  OonstittjTional  Law— Equal  Privilbobs. 
Laws  lOOo,  p.  327,  making  it  an  offense  to 
permit  a  female  under  the  age  of  21  years  to  re- 
main in  a  saloon,  is  not  invalid  because  of  the 
fact  that  a  female  attains  her  majority  at  the 
age  of  IS ;  the  right  to  enter  and  remain  in  a 
iialoon  not  being  one  of  the  equal  privileges 
granted  to  every  citizen. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §|  725,  688,  699.] 
C.  Intoxicating   Liqdobs— Pebmitting  Wo- 
men Aboitt  Saloons. 

Laws  11H)5,  p.  327,  making  it  an  offense  to 
permit  .a  female  under  the  ape  of  21  years  to 
remain  in  or  about  a  saloon,  is  not  voidas  un- 
reasonable, because  making  no  distinction  de- 
pendent on  the  purpose  of  the  visit;  but  is  a 
regulation  clearly  within  the  police  power. 

7.  Same— Evidence. 

On  a  prosecution  for  permitting  a  female  to 
remain  in  a  saloon,  in  violation  of  Laws  1905, 
p.  327,  evidence  that,  while  she  was  there,  de- 
fendants sold  her  beer,  is  competent  ns  an  essen- 
tial part  of  the  transaction,  and  tending  tp  show 
that  thev  were  engaged  in  selling  intoxicating 
liquors,  and  that  they  permitted  her  to  remain 
in  the  saloon. 

8.  Criminal  Law  —  Instructions  —  Assump- 
tion ok  Facts. 

The  fact  that  the  female  was  under  the  age 
of  21  yeai's  is  not  assumed  by  the  instruction 
on  a  prosecution  under  Laws  1905,  p.  327,  mak- 
ing it  aq  offense  to  permit  a  female  under  such 
age  to  remain  in  a  saloon,  that  the  question  to 
be  determined  was  whether  defendants  were  the 
owners  of  a  saloon,  and  whether  they  permitted 
r.  (the  female),  who  was,  in  fact,  under  the  age 
of  21  years,  to  remain  in  their  saloon. 

[Ed.  Note.— For  cases  in  point,  sei-  Cent.  Dig. 
vol.  14,  Criminal  Law,  S§  lT04r  17G4.] 

J).  Words  and  Phra^s— Saloon. 

A  "saloon"  is  a  building  or  place  where  liq- 
uors are  kept  for  sale  at  retail,  and  may  include 
more  than  one  room — citing  Words  and  Phrases, 
vol.  7,  p.  6310. 

Appenl  from  Circuit  Court,  Multnomah 
County ;  A.  F.  Sears,  Jr.,  Judge. 

Kiuft  W.  Baker  aud  another  appeal  from  a 
conviction.    Afllrmed. 

E.  B.  Dufur,  for  appellants.  Gus  C.  Moser, 
Deputy  Dist.  Atty.,  for  the  State. 

BE.\N,  C.  J.  The  defendants  were  tried 
and  convicted  of  the  crime  of  permitting 
Pauline  Wyman,  a  female  under  the  age  of  21 
years,  to  remain  In  and  about  a  saloon  kept 
hy  them  In  the  city  of  Portland.    The  prose- 


cution is  based  upon  an  act  of  tbe  Legislature 
of  1905  (Gen.  Laws  1905,  p.  327),  which  pro- 
vides as  follows:  "If  any  owner  or  proprie- 
tor of  any  saloon  or  other  place  where  intox- 
icating liquor  is  kept  for  sale  at  retail,  or  any 
servant  or  employ^,  or  agent  of  such  owner 
or  proprietor,  shall  suffer  or  permit  any  fe- 
male under  the  age  of  twenty-one  years  to 
remain  In  or  about  such  saloon,  or  any  place 
where  Intoxicating  liquor  is  kept  for  sale  at 
retail,  or  any  box  or  room  used  In  counoctiou 
with  such  saloon,  or  place  In  which  Intoxicat- 
ing liquor  Is  served,  or  if  any  person  sell  or 
give  to  any  female  under  tbe  age  of  t\venty- 
one  years,  In  any  saloon  or  place  where  Intox- 
icating liquor  is  kept  for  sale  at  retail,  any 
intoxicating  liquor,  such  person  upon  con- 
viction thereof  shall  be  fined  not  less  than 
$100,  or  more  than  $1,000,  or  be  imprisoned  in 
the  county  jail  not  less  than  three  months 
or  more  than  one  year;  provided  however, 
that  tbe  provisions  of  this  act  shall  not  apply 
to  any  female  accompanied  by  her  husband 
or  parent,  or  to  any  open  and  public  restau- 
rant or  dining-room."  The  evidence  for  the 
state  showed  that  at  tbe  time  of  the  commis- 
sion of  tbe  alleged  offense  defendants  were 
conducting  a  saloon  in  the  city  of  Portland, 
where  Intoxicating  liquors  were  sold  at  re- 
tail. In  connection  with  their  saloon,  they 
bad  a  room  adjoining  and  opening  out  of  the 
barroom  provided  with  tables  and  chairs, 
where  liquors  and  luncheons,  when  ordered, 
were  served  to  their  customers.  There  were 
two  entrances  to  the  saloon,  one  from  Third 
street  into  the  barroom  proper,  and  the  other 
from  Taylor  street  into  the  adjoining  room. 
About  10  o'clock  on  the  evening  of  April  28. 
1900,  Pauline  Wyman  and  another  young 
woman,  each  under  the  age  of  21  years,  ac- 
companied by  a  man,  went  Into  the  room  ad- 
joining the  barroom,  where  they  remained  for 
about  10  minutes  and  were  served  with  beer 
by  defendant  Baker.  At  the  close  of  the 
state's  case,  the  defendants'  counsel  moved 
the  court  to  direct  a  verdict  of  not  guilty 
upon  the  grounds  (1)  that  tbe  court  was 
without  jurisdiction;  (2)  that  the  proof  did 
not  show  tbe  commission  of  a  crime;  and  (3) 
that  the  act  under  which  the  prosecution  was 
had  is  unconstitutional  and  void.  The  over- 
ruling of  this  motion  Is  assigned  as  error. 

Tbe  first  point  made  is  without  merit.  By 
Its  charter  the  city  of  Portland  is  authorized 
to  exercise  within  tbe  limits  of  the  city  po- 
lice powers  to  tbe  same  extent  as  the  state 
has  or  could  exercise  such  powers,  and  the 
right  to  regulate  all  bartenders,  saloon  keep- 
ers, and  dealers  In  spirituous,  fermented,  vin- 
ous, or  malt  liquors,  and  the  barrooms,  drink- 
ing shops,  or  places  where  such  liquors  are 
kept  or  sold.  Laws  1003-32.  There  are  no 
words  of  exclusion  or  restriction  In  the  char- 
ter concerning  the  exercise  of  tbe  power  thus 
conferred,  and  therefore  it  does  not  repeal  or 
affect  the  general  laws  of  the  state  on  tbe 
same  subject  or  prevent  a  prosecution  for  a 
violation  thereof  within  tbe  limits  of  tbe  mu- 
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nlclpallty,  14  Am.  &  Eng.  Ency.  695;  State 
V.  Ayers  (Or.)  88  Pac,  053;  State  v.  Bergman, 
6  Or.  341;  State  v.  Sly,  4  Or.  277;  Burchard 
V.  State,  2  Or.  78.  The  clause  of  the  char- 
ter that  no  provision  of  the  law  concerning 
the  sale  or  disposition  of  liquors  in  Multno- 
mah county  shall  apply  to  the  city  of  Port- 
land has  no  reference  to  legislation  under  the 
police  i)owers  regulating  and  controlling  the 
places  where,  or  persons  by  whom,  such  liq- 
uors are  sold. 

The  second  point  Is  that  the  evidence  for 
the  state  shows  that  the  prosecutrix  was  not 
permitted  by  defendants  to  remain  In  the  sa- 
loon, but  in  a  room  adjoining.  Siieaklng  gen- 
erally, a  saloon  is  a  building  or  place  where 
liquors  are  kept  for  sale  at  retail,  and  may 
Include  more  than  one  room.  7  Adj.  Words 
and  Phrases,  6310.  The  room  in  which  the 
crime  is  alleged  to  have  been  committed  was 
used  by  defendants  in  connection  with  tlielr 
saloon  business,  and  was  therefore,  for  the 
purpose  of  this  prosecution,  a  part  of  the  sa- 
loon. 

Several  objections  are  made  against  the 
constitutionality  of  the  law  under  which  the 
prosecution  is  maintained.  First,  it  Is  said 
that  It  is  a  special  law  for  the  punishment 
of  crimes  and  misdemeanors,  because  It  does 
not  apply  to  open  and  public  restaurants  or 
dining  rooms.  But  this  Is  a  classification  the 
state  In  the  exercise  of  Its  ])ollce  powers 
could  lawfully  make.  The  right  to  engage  In 
the  sale  of  Intoxicating  liquors  Is  not  one  of 
the  privileges  guaranteed  to  the  citizen  by 
the  state  or  federal  Constitution.  It  Is  a 
business  attended  with  danger  to  the  mor- 
als of  the  community,  and  may,  therefore, 
be  entirely  prohibited  or  permitted  by  the 
state  under  such  conditions  or  limitations 
as  In  the  Judgment  of  the  lawmaking  power 
win  limit  or  minimize  the  evils  arising  there- 
from. Sandys  v.  Williams,  46  Or.  327,  80  Pac. 
642 ;  Crowley  v.  Ohristeusen,  137  U.  S.  86,  11 
Sup.  Ct  13,  34  li.  Ed.  020.  And.  so  long  as 
the  law  operates  alike  upon  all  persons  simi- 
larly situated,  it  Is  not  subject  to  the  objec- 
tions of  special  or  class  legislation.  State  v. 
Mulier  (Or.)  8.5  Pac.  aV>;  In  re  Oberg,  21  Or. 
400,  28  Pac.  130,  14  L.  R.  A.  577:  State  v. 
Randolph,  23  Or.  74,  31  Pac.  201,  17  L.  R.  A. 
470,  37  .\m.  St.  Rep.  mr>. 

Again,  the  contention  Is  made  that  the  law 
is  Invalid  because  It  ai)l)lie8  to  all  females  un- 
der the  age  of  21  years,  while  by  the  general 
law  a  female  is  deemed  to  have  arrived  at 
majority  at  the  age  of  18,  and  thereafter  to 
have  control  of  her  own  actions  and  buslnes:^, 
and  to  have  all  the  rights  and  be  subject  to 
all  the  liabilities  of  a  citizen  of  full  age.  B. 
&  C.  Comp.  §  5,3.30.  The  act  In  question  is 
not  to  establish  or  change  the  age  of  majority 
of  females,  but  for  the  purpose  of  promoting 
good  morals  and  sound  iMlicy.  Its  object  Is 
to  suppress  the  evils  Incident  to  the  frequent- 
ing of  saloons  by  women.  The  vicious  ten- 
dency of  the  mingling  of  men  and  women  in 
saloons,  or  places  where  intoxicating  liquors 


are  sold.  Is  regarded  as  harmful  to  good  mor- 
als, and  therefore  a  law  which  prohibits  the 
licensing  of  a  female  to  engage  in  the  busi- 
ness of  retailing  Intoxicating  liquors  or  mak- 
ing It  an  offense  to  employ  a  female  to  serve 
liquors  In  a  saloon  or  to  iiermit  a  female  to 
enter  a  saloon  and  there  be  served  with  liq- 
uors Is  not  unconstitutional.  Blair  v.  Kilpat- 
rick,  40  Ind.  315 ;  Welsh  v.  State,  126  Ind.  71. 
25  N.  E.  883,  9  L.  R.  A.  664;  Bergman  t. 
Cleveland.  39  Ohio  St.  651;  State  r.  Consi- 
dlne,  16  Wash.  358,  47  Pac.  7i>5 ;  In  re  Con- 
sldlne  (C.  C.)  83  Fed.  157 ;  Adams  r.  Ctonin, 
29  Colo.  488,  60  Pac.  590.  63  L.  R.  A.  61.  Tlie 
liberties  or  rights  of  every  citizen  are  subject 
to  such  limitations  in  their  enjoyment  as 
win  prevent  them  from  being  dangerous  or 
harmful  to  the  body  politic,  and  there  is  no 
objection  to  the  law  In  question  that  It  ap- 
plies to  women  of  lawful  age.  This  answers 
the  question  that,  as  the  law  permits  males 
of  full  age  to  enter  and  remain  in  a  saloon 
and  denies  such  right  to  women,  it  is  la  viola- 
tion of  the  constitutional  provision  guaran- 
teeing to  every  citizen  equal  privileges  and 
Immunities.  By  nature  citizens  are  divided 
Into  the  two  great  classes  of  men  and  women, 
and  the  recognition  of  this  classification  by 
laws  having  for  tbelr  object  the  promoting  of 
the  general  welfare  and  good  morals  does  not 
constitute  an  unjust  discrimination.  A  po- 
lice regulation  to  prevent  Immorality  and  for 
the  good  of  the  community  based  upon  such 
classification  is  proper;  and,  as  Mr.  Cooley 
says:  "Under  the  police  power,  some  em- 
ployments may  be  admissible  for  males  and 
Improper  for  females,  and  regnilations  recog- 
nizing the  Impropriety  and  forbidding  women 
from  engaging  in  them  would  be  open  to  no 
reasonable  objection."  Cooley  on  Cons.  Um. 
745. 

It  is  also  urged  that  the  law  is  void  be- 
cause it  is  arbitrary  and  unreasonable,  since 
it  makes  it  a  crime  for  the  proprietor  of  s 
saloon  to  permit  a  f«nale  mider  the  age  of  21 
years  to  remain  In  or  about  his  saloon  regard- 
less of  her  business  or  the  purpose  which 
took  her  there,  and  State  v.  Nelson,  10  Idaho. 
.'>22,  79  Pac.  79,  67  U  R.  A.  808,  100  Am.  St 
Rep.  226,  Is  cited  In  support  of  this  conten- 
tion. The  law  under  consideration  in  that 
case  was  a  municipal  ordinance  making  It 
unlawful  for  a  i)er80u  keeping  a  saloon  to 
permit  females  to  enter  his  place  of  business, 
and  the  court  dec-lared  the  ordinance  unrea- 
sonable and  void,  because  It  would  apply  to 
women  who  might  find  it  necessary  to  enter 
a  saloon  for  a  lawful  and  proper  purpose. 
But  the  law  challenged  here  is  a  legislative 
act,  and  does  not  make  It  an  offense  to  per- 
mit a  female  to  enter  a  saloon  but  to  remain 
In  or  about  such  a  place,  wbk'h  Is  essentially 
different  from  the  ordinance  declared  void  by 
the  Idaho  court,  and  is  a  regulation  clearly 
within  the  police  powers  of  the  state. 

This  disposes  of  the  principal  arguments 
relied  urwn  by  defendants  for.  a  reversal  of 
the  Judgment  against  them,  but  there  are 
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aome  questions  of  prooedure  which  require 
notice.  The  court  below  allowed  the  prosecn- 
tioK  to  prove,  over  the  objection  of  defend- 
ants, that,  while  Panllne  Wyman  and  her 
companions  were  in  the  saloon,  defendants 
sold  them  boer.  This  evidence  was,  we  think, 
competent  as  an  essential  part  of  the  trans- 
action (State  V.  O'Donnell,  36  Or.  224.  61  Pac, 
882),  and  tending  to  show  that  defendants 
were  engaged  In  the  sale  of  Intoxicating  liq- 
uors, and  that  th(>y  permitted  prosecutrix  to 
remain  In  their  saloon. 

The  objection  that  the  court  In  its  instruc- 
tion to  the  Jury  assumed  that  the  prosecutrix 
was,  in  fact,  under  the  age  of  21  years,  a 
question  to  be  determined  by  the  Jury  on  the 
testimony,  is,  we  tlilnli,  a  misoonstruction  of 
the  charge.  After  a  statement  of  the  general 
principles  of  law,  by  wliich  the  Jury  were  to 
be  governed  in  arriving  at  a  verdict,  the  court 
aald  the  question  to  be  determined  was 
whether  "one  or  both  of  these  men  were  the 
owners  and  proprietors  of  a  saloon  or  a  place 
where  liquors  intoxicants  were  sold,  and  sold 
at  retail,  and  whetlter  they  did  permit,  one  or 
both  of  them,  Pauline  Wyman,  who  was,  In 
fact,  under  the  age  of  21  years,  to  remain  in 
their  saloon.  And  as  I  say,  by  remain,  to  re- 
main for  an  appreciable  length  of  time. 
There  is  no  particular  time  fixed  by  law. 
And  also  whether  she  was  accompanied  by 
her  husband  or  her  parent ;  and  also  It  is  In- 
enmbent  upon  the  state  to  show  that  this  was 
not  a  public  restaurant  If  the  state  has 
satisfied  you  to  a  moral  certainty  that  those 
facts  exist  tbm  it  would  be  your  dutar  in 
obedience  to  your  oattis  to  return  a  verdict 
of  not  guilty,  but,  if  yon  have  a  reasonable 
donbt  as  to  any  of  those  circumstances,  why, 
you  should  return  a  verdict  of  not  guilty  as 
to  one,  or  both  defendants,  and  that  is  all 
there  is  in  this  case."  The  clear  Import  of 
this  language  is  that  if  the  Jury  were  satl»> 
fled  to  a  moral  certainty  that  defendants 
were  the  proprietors  of  a  saloon  where  Intox- 
icating liquors  were  sold  and  permitted  the 
prosecutrix  to  remain  in  such  saloon,  and 
she  was  under  the  age  of  21  years,  and  not 
accompanied  by  her  husband  or  her  parents, 
they  should  find  a  verdict  of  guilty,  otherwise 
they  should  acquit 

There  are  some  minor  points  mnde  hi  the 
brl^.  We  have  examined  them  with  care, 
and  conclude  that  they  are  without  merit 

Judgment  afflrmed. 


STEARNS  ▼.  WOI/LENBBRO  et  al. 

(Supreme  Court  of  Oregon.    Dec.  31,  1907.) 

1.  Attob.sey  and  Clieh'^-Likn  roB  Sebvices 
— Enforcement— Powers  op  Coubt. 

Thoagh  there  may  be  -no  attorney's  lien  on 
the  cause  of  action  either  by  contract  or  by 
statute,  the  court  may,  in  its  discretion,  protect 
the  same,  where  it  can  see  that,  through  the 
exercise  of  the  nsual  powers  vested  in  a  court 
over  its  Jnclgment,  it  may  aid  the  attorney  In 
•(Electing  his  iets. 


2.  Sake. 

Where  plaintiff's  attorney  lias  some  inter- 
est by  wajr  of  lien  on  the  Judgment  or  by  way 
of  an  equitable  assignment  of  a  part  of  the 
cause  of  action,  npon  giving  proper  notice  the 
court  is  bound  to  protect  such  interest 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client  S§  407-112.] 

3.  Same— AssiQKMXNT  of  Cause  of  Action. 

Before  judgment,  in  the  al>sence  of  any 
agreement,  an  attorney  has  no  lien  on  or  inter- 
est in  the  cause  of  action ;  l)ut,  if  the  caune  of 
action  before  judgment  be  assignable,  the  own- 
er may  by  agreement  create  an  interest  therein, 
and  such  agreements  may  be  made  with  attor- 
neys. 

4.  Sahs— Aobeexent  fob  Contingent  Fees. 

Without  an  express  stipulation  to  that  ef- 
fect an  agreement  for  contingent  fees  will  not 
operate  as  an  assignment  of  an  interest  in  the 
cause  of  action. 

5.  Same— EqtriTABLE  Assionment. 

An  oral  agreement  by  the  owner  of  the  legal 
title  to  land  to  give  liis  attorney  one-half  the 
land,  if  the  latter  succeeded  in  removing  by  suit 
a  cloud  on  tlie  title,  is  not  an  equitable  as- 
signment of  a  part  of  the  cause  of  suit. 
C.  Sakb— Statutobt  Pbovisions— Notice. 

Under  B.  &  C.  Comp.  {  1063,  providing  that 
an  attorney  has  a  lien  for  his  compensation  up- 
on a  judgment  or  decree  to  the  extent  of  the 
costs  included  therein,  or  if  there  tx;  a  special 
agreement  to  the  extent  of  the  compensation  def- 
initely agreed  on  from  the  giving  of  notice  to 
the  party  against  whom  the  judi^ent  or  decree 
is  given,  etc.,  the  right  to  the  lien  depends  on 
notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client  I  3U0.] 

7   Same— Waives  or  Lien. 

The  right  to  claim  the  benefit  of  the  Hen 
given  an  attorney  by  B.  &  C.  Comp.  {  lOOS, 
on  the  judgment  for  his  compensation,  may  be 
waived  by  taking,  or  agreeing  to  lalce,  other 
security. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  6,  Attorney  and  Client  }  SU3.] 

8.  Same. 

B.  &  C.  Comp.  8  1063,  gives  an  attorney  a 
lien  for  his  compensation  on  a  judgment  or  de- 
cree to  the  extent  of  the  costs  included  therein 
from  the  giving  of  notice  to  the  party  against 
whom  the  Judgment  is  rendered.  The  owner 
of  the  legal  title  to  land  orally  agreed  to  give 
half  the  land  to  his  attorney,  if  the  latter  would 
by  suit  remove  a  cloud  on  the  title,  but,  be- 
fore the  termination  of  the  suit,  dismissed  the 
same  under  an  agreement  of  settlement  where- 
by he  conveyed  the  land  to  the  defendant  in 
the  action.  Held,  that  when  the  attomev  con- 
tracted to  take  the  land  for  his  fee,  and  gave 
no  notice  of  an  intention  to  claim  a  lien  under 
the  statute,  he  waived  all  right  thereto,  and, 
having  been  deprived  of  the  land,  could  not  ask 
the  aid  of  the  court  to  allow  him  to  proceed 
with  the  action,  so  that  he  might  perfect  the 
lien  to  the  extent  of  the  costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client  fi  300,  393.1 

9.  Fraudulent  Conveyances— Suit  to  Set 
Aside. 

The  owner  of  the  legal  title  to  land  orally 
agreed  to  give  his  attorney  bait  of  the  land,  if 
the  attorney  succeeded  in  removing  by  suit  a 
cloud  on  tiie  title  thereto,  but,  before  the  termi- 
nation of  the  suit,  dismissed  the  action,  under  an 
agreement  of  settlement  whereby  he  conveyed  the 
land  to  the  defendant  in  the  action,  who  took 
with  notice  of  the  grantor's  intention  to  defraud 
the  attorney  of  his  fees.  Held,  that  the  attor- 
ney's claim  for  the  value  of  his  services  or  for 
damages  suffered  by  the  breach  of  contract,  when 
reduced.. to  judgment  would  form  a  legal  basis 
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for  a  suit  to  set  aside  the  deed  as  in  fraud  of 
creditors;  his  client  beins  insolTent  when  the 
deed  was  made. 

Appeal  from  Circnlt  Oonrt,  Douglas  Coun- 
ty;  J.  W.  Hamilton,  Judge. 

Action  by  A.  W.  Stearns  against  H.  Wol- 
lenberg  and  others.  Appeal  from  an  order 
denying  a  motion  of  C.  S.  Jaclxson,  plaintiff's 
attorney,  to  set  aside  an  order  dismissing  the 
suit.    Affirmed. 

This  is  an  appeal  from  an  order  denying 
a  motion  of  C.  S.  Jacltson,  plaintiff's  at- 
torney, to  set  aside  a  previous  order  made 
in  this  cause  dismissing  the  suit  without 
costs  to  either  party,  upon  a  written  instru- 
ment signed  by  piaiutiff  and  filed  by  def^id- 
ants'  attorney,  certifying  that  the  cause  had 
been  settled,  and  directing  that  It  be  dismiss- 
ed, without  costs.  In  this  motion  plaintiff's 
attorney  asks  that  he  be  allowed  to  continue 
the  prosecution  of  the  suit  to  a  final  decree, 
for  the  purpose  of  establishing  his  rights 
against  plaintiff  and  defendant  Wilson,  to 
enable  him  to  collect  his  fee  agreed  upon,  be- 
tween himself  and  his  client,  before  the  com- 
mencement of  the  suit.  His  motion  is  based 
upon  his  own  affidavit  to  the  effect  that  the 
settlement  was  collusire,  secret,  without  bis 
consent,  and  in  fraud  of  bis  contractual 
rights  with  plaintiff,  and  to  prevent  him 
from  obtaining  his  fee;  that  he  entered  In- 
to the  prosecution  of  the  suit,  as  plaintiff's 
attorney,  upon  an  oral  contract  with  him  to 
the  effect  that.  If  successful,  he  was  to  re- 
ceive from  plaintiff  a  deed  to  a  particular 
quarter  section  of  land,  being  a  part  of  that 
described  In  the  complaint,  and  be  was  not 
to  receive  any  money,  but,  if  he  failed,  be 
was  to  receive  nothing  for  his  services.  At- 
tached to  the  affidavit,  as  a  part  thereof,  and 
intended  by  affiant  as  his  petition  of  InteT- 
vention  herein,  is  a  copy  of  the  complaint  in 
an  independent  suit  begun  by  Jackson  against 
Steams  and  Wilson,  one  of  the  defendants 
in  this  suit,  to  enjoin  the  dismissal  of  this 
suit,  and  to  set  aside  a  deed  made  by  dteams 
to  Wilson,  In  execution  of  their  agreement  to 
settle,  and  conveying  to  the  latter,  along 
with  other  land,  that  which  was  to  have  gone 
to  Jackson  as  his  fee.  This  complaint  was 
dismissed  upon  general  demurrer,  and  on  ap- 
peal this  action  of  the  court  was  affirmed. 
Jackson  v.  Steams,  48  Or.  25,  84  Pac.  798. 
By  reference  to  this  case,  the  facts  may  be 
more  fully  ascertained. 

C.  S.  .Tackson,  for  appellant  A.  N.  Orcutt, 
for  respondetits. 

STiATEiR,  C.  (after  stating  the  focta  as 
above).  It  was  held  by  this  court,  in  the 
case  of  Jackson  v.  Stea:rns,  supra,  that  the 
facts  alleged  were  sufficient  to  mi^e  a  prima 
facte  case  of  defendant's  intention  to  deprive 
plalntfff  thcretn  of  "his  compensatlOB,  thereby 
imputing  to  Wilson  bad  faith,  bat  that  be- 
cause the  contract  was  oral,  alid  Jaokson  had 
not  entered  into  iKMsesslon  of  th«  land,  he 


was  not  spedflcally  able  to  enforce  the  terms 
of  his  agreement  as  against  his  client,  and 
hence  he  could  not  have  Wilson  declared  a 
trustee  holding  the  legal  title  for  him,  and 
could  not  maintain  an  Independent  suit  to 
secure  the  relief  sought  on  account  of  tlie 
alleged  fraud.  But  It  was  there  said  that, 
by  proceeding  In  the  original  suit  against 
Wilson  In  the  name  of  his  client,  Jadison 
might  possibly  have  been  able  to  recover 
compensation  for  his  services  If  he  could 
have  obtained  therein  the  decree  specified  In 
the  contract,  but,  because  of  insufficiency  of 
his  contract  with  Steams,  he  could  not  se- 
cure a  cancellation  of  the  deed  executed  by 
his  client  to  Wilson.  The  same  considera- 
tions, however,  precluded  the  granting  of 
any  relief  to  plaintiff's  attorney  In  this  suit, 
although  a  prima  facie  case  of  fraud  has 
been  shown,  and  although  the  suit  was  pros- 
ecuted to  a  successful  termination  by  him  In 
the  name  of  his  client,  because,  by  the  con- 
veyance of  the  land  by  Steams  to  Wilson, 
Ja<A8on  has  not  been  divested  of  any  right,, 
legal  or  equitable,  which  could  have  been 
preserved  to  him  and  protected  through  the 
power  of  ttie  court  over  its  decree.  "There- 
are  many  cases,"  says  Mr.  Justice  Eiarl,  in 
Coughlln  V.  New  York,  etc.,  R.  E.  Co.,  71  N. 
T.  443,  27  Am.  Rep.  76,  *^vhere  this  has  been 
allowed  to  be  done.  It  Is  impossible  to  as- 
certain precisely  when  this  practice  com- 
menced, nor  how  It  originated,  nor  upon 
what  principle  It  was  based.  It  was  not  up- 
on the  principle  of  a  ll«i,  because  an  attor> 
ney  has  no  lien  upon  the  oause  of  action,  be- 
fore Judgment,  for  his  coBts;  nor  was  it  xup- 
on  the  principle  that  -his  aervices  had  pro- 
duced the  money  paid  his  client  upon  the 
settlement.  So  far  as  I  can  perceive,  it  was 
based  on  no  principle.  It  was  a  mere  ar* 
bttmTy  exercise  of  power  by  the  courts ;  not 
arbitrary  in  the  sense  that  It  was  unjust  or 
Improper,  but  in  ttte  sense  that  It  was  not 
based  upon  any  right  or  principle  recognised, 
in  other  cases.  The  parties  being  In  court, 
and  a  suit  commenoed  and  pending,  for  the 
purpose  of  protecting  attorneys,  who  were- 
tbelr  officers  and  subject  to  their  control,  the 
courts  invented  this  practice  and  assiuned 
this  extraordinary  power  to  defeat  attempts- 
to  cheat  tlte  attorneys  out  of  tbelr  costs. 
The  attorney  fees  were  fixed,  and  definite 
sums  easily  determined  by  taxation,  and  this 
power  was  exercised  to  secure  them  their 
fees."  Nearly  all  of  the  cases  referred  to- 
and  cited  are  cases  "where  a  money  judgment 
was  sought  to  be  recovered,  and  the  attor- 
ney's-etaim,  iiy  virtue  of  some  statute,  would 
be  taxable  as  a  part  of  the  judgment,  or 
would  become  a  lien  thereon.  It  would  ap- 
pear therefore  that,  where  there  is  no  Hen 
spon  the  cause  of  action,  elther^by  contract 
or  by  statute,  the  platntifTs  aHomey  has  no- 
vested  right  which  the  court  Is  bound  to- 
protect  at  the  request  of  the  attorney;  but 
even  then  the  court  may,  in  its  discretion, 
exercise  such  arbitrary  power,  and  donbtles* 
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will  do  so,  when  It  can  see  that,  through  the 
exercise  of  the  usual  and  ordinary  powers 
vested  in  a  court  over  its  Judgment  as  to 
the  form  and  effect  thereof,  or  as  to  Its  sat- 
isfaction, It  may  aid  the  attorney  In  the 
collection  of  his  fees.  But  when  It  Is  mani- 
fest to  the  court,  from  the  facts  of  the  case, 
that  the  form  and  effect  of  the  anticipated 
Judgment  will  be  such  that,  by  the  exercise 
of  its  usual  and  ordiuarj'  powers  over  the 
Judgment,  the  court  cannot  aid  the  attorney 
in  the  collection  of  his  fee,  It  will  not  compel 
the  further  prosecution  of  the  case  against 
the  wish  of  the  parties,  for  to  do  so  would 
■be  of  no  avail  to  any  one,  and  such  an  act 
of  the  court  woald  be  an  abuse  of  Its  dis- 
cretion. Where,  however,  plaintiff's  attorney 
has  some  Interest  by  way  of  lien  upon  the 
Judgment  or  by  way  of  an  equitable  assign- 
ment of  a  part  of  the  cause  of  action,  upon 
giving  proper  notice,  the  court  is  bound  to 
protect  such  Interest.  Before  Judgment  Iff 
the  absence  of  any  agreement,  the  attorney 
has  no  lien  upon  or  Interest  in  the  cause  of 
action;  but  If  the  cause  of  action  before 
Judgment  be  In  Its  nature,  assignable,  the 
owner  may  assign  and  by  agreement  create 
legal  and  equitable  Interest  therein,  and  such 
agreements  may  be  made  with  attorneys,  as 
well  as  with  other  persons,  and  when  such 
Interest  has  been  created,  and  notice  given 
of  them,  they  must  be  respected.  Conghlln 
V.  New  York,  etc.,  R.  K.  Co.,  supra;  Wylle 
V.  Cox,  14  How.  415,  14  L.  Ed.  753;  Newell 
V.  West,  149  Mass.  520,  21  N.  B.  954;  Harsh- 
man  V.  Armstrong,  119  Ind.  224,  21  N.  E  662. 
The  agreement  by  Stearns  to  convey  to  Jack- 
son, In  the  event  the  latter  Is  successful  in 
prosecuting  the  suit,  Is  purely  executory,  and 
creates  no  legal  or  equitable  right  in  the  sub- 
ject-matter of  the  contract.  Without  an  ex- 
press stipulation  to  that  effect,  an  agreement 
for  contingent  fees  will  not  act  as  an  assign- 
m«it.  Where  the  claim  is  assignable,  the 
wording  of  the  agreement  must  In  every  case 
be  examined  to  determine  that  the  parties 
intended  an  equitable  assignment  In  favor 
of  the  attorney.  4  Cyc.  990;  Nesbltt  v. 
Cautrell,  29  Ga.  255;  Kusterer  v.  City  of 
Beaver  Dam.  56  Wis.  471,  14  N.  W.  617,  43 
Am.  Rep.  725. 

It  is  alleged  in  the  complaint  in  this  suit, 
in  substance,  that  plaintiff  Is  the  owner  In 
fee  and  In  possession  of  certain  described 
lands  of  which  he  avers  he  has  the  legal  title, 
but  that  defendants  hold  an  unsatisfied  mort- 
gage thereon,  which  has  been  paid,  and  the 
cancellation  thereof  Is  the  remedy  sought 
A  decree  therefore  would  not  restore  to 
plaintiff  a  title  or  a  possession  which  he  had 
lost,  but  would  remove  a  cloud  from  the  legal 
title,  which  he  alleges  he  has.  The  effect 
therefore  of  Jackson's  contract  with  his 
client  Is  not  an  agreement  to  transfer  or  con- 
vey to  him  a  part  of  the  cause  of  suit  or  of 
the  decree,  or  of  anything  to  be  recovered 
thereby,  and  hence,  if  the  decree  specified 
In  the  contract  were  obtained  in  this  suit. 


the  court  could  not  make  effective  any  at- 
tempt to  aid  the  attorney  In  the  collection  of 
his  fee  by  exercising  any  power  vested  in  It 
over  the  decree,  even  though  the  deed  from 
Stearns  to  Wilson  be  treated  by  It  as  void 
for  fraud.  For  the  same  reason  the  contract 
could  not  be  construed  to  be  an  equitable  as- 
signment of  a  part  of  the  cause  of  suit, 
even  if  it  were  an  executed  contract.  Unless 
plaintiff's  attorney  has  some  vested  right  by 
contract,  as  was  the  case  in  Falconio  v.  Lar- 
sen,  31  Or.  137,  48  Paa  703,  37  L.  R.  A.  254, 
or  by  statute  in  the  subject-matter  of  the  ac- 
tion or  cause  of  action  which  would  ripen 
Into  a  Hen  upon  the  rendition  of  a  decree, 
the  fraud  complained  of  is  not  an  infringe- 
ment of  any  vested  legal  or  equitable  right 
In  a  thing  to  be  recovered  in  this  suit,  and 
over  which  the  court  has  control.  Bat  even 
where  land  or  other  property  is  the  subject 
of  the  Judgment,  and  Is  to  be  recovered  for 
the  client,  it  is  a  matter  of  dispute  whether 
the  charging  lien  of  the  attorney  applies  to 
the  land,  but  It  is  distinctly  established  that 
it  does  not  apply  to  property  defended  for 
the  client  4  Cyc.  1014. 

It  is  argued,  and  authorities  are  cited  to 
support  the  contention,  that  it  has  been  the 
practice  of  the  courts  to  Intervene  to  protect 
attorneys  against  settlements  made  to  cheat 
them  out  of  their  costs,  and  that  the  proi)er 
course  for  the  attorney  to  pursue  Is  to  pro- 
ceed with  the  original  suit  in  the  name  of  his 
client,  notwithstanding  the  collusive  settle- 
ment for  the  purpose  of  collecting  his  costs. 
But  these  are  cases  where  the  action  was  to 
recover  money,  and  the  attorney  fees  were 
fixed  In  definite  sums  easily  determinable  by 
taxation,  and  this  power  was  exercised  to 
secure  them  their  fees.  Coughlin  v.  New 
Vork,  etc.,  R.  R.  Co.,  supra.  By  section  1063, 
B.  &  C.  Comp.,  an  attorney  has  a  Hen  for  his 
compensation,  whether  specially  agreed  ui>on 
or  implied,  upon  a  Judgment  or  decree  to  the 
extent  of  the  costs  Included  therein,  or,  if 
there  be  a  special  agreement,  to  the  extent 
of  the  compensation  definitely  agreed  on 
from  the  giving  of  notice  thereof  to  the  party 
against  whom  the  Judgment  or  decree  is  giv- 
en and  filing  the  original  with  the  clerk 
where  such  Judgment  or  decree  is  entered 
and  docketed.  This  statute  supplants  and 
takes  the  place  of  the  common-law  lieu  given 
attorneys,  and  is  not  the  source  from  which 
the  lien  Is  derived.  It  gives  the  lien,  and 
specifically  points  out  when  and  upon  what 
terms  and  conditions  It  shall  attach.  Day  v. 
I^irsen,  30  Or.  247,  47  Pac.  101.  The  right 
to  the  lien  depends  upon  notice,  and  no  no- 
tice was  given  In  this  case.  Moreover,  the 
right  to  pursue  and  claim  the  benefit  of  the 
lien  may  be  waived  by  taking,  or  agreeing 
to  take,  other  security,  and  it  must  be  held 
that  when  Jackson  contracted  to  take  the 
land  for  his  fee,  and  by  the  terms  of  his  con- 
tract was  not  to  receive  any  money,  and  gave 
no  notice  of  an  intention  to  claim  a  Hen  un- 
der the  statute,  he  waived  aU  right  thereto 
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and,  having  been  deprived  of  the  land  which 
he  was  to  get  for  hlB  fee  by  his  contract,  he 
cannot  now  ask  the  aid  of  the  conrt  to  allow 
him  to  proceed  so  that  he  may  perfect  such 
a  Hen  to  the  extent  of  the  costs.  Kenick  v. 
Ludlngton,  16  W.  Va.  378.  He  must  be  re- 
mitted to  his  action  at  law  against  Steams 
to  recover  the  amount  of  his  compensation. 

The  situation  of  the  parties  appears  to  be 
that,  at  the  time  of  the  settlement,  Jackson 
was  a  creditor  of  Stearns  to  the  extent  of  the 
reasonable  value  of  his  services,  or  to  the 
amount  of  damage  suffered  by  him  on  ac- 
count of  the  breach  of  the  contract  by 
Steams.  This  claim,  when  reduced  to  judg- 
ment, would  form  a  legal  basis  for  an  equity 
suit  to  set  aside  the  deed  as  In  fraud  of  cred- 
itors ;  Stearns  being  Insolvent  when  the  con- 
veyance was  made,  and  Wilson  taking  with 
notice  of  the  Intention  to  defraud. 

From  these  considerations.  It  follows  that 
the  decree  of  the  court  should  be  affirmed. 


DB   ROBOAM   y.   SCHMIDTLIN. 
(Supreme  Court  of  Oregon.    Dec.  17,  1907.) 

1.  Tbustb  —  RESTII.TINO  TBUST&— Payment  of 
Const DEBATioN  fob  Conveyance  to  An- 
other. 

As  a  general  rule,  where  one  person  pur- 
chases real  estate  and  pays  the  parchase  price, 
but  takes  the  deed  in  the  name  of  another,  a  re- 
sulting trust  arises  by  operation  of  law  in  favor 
of  the  one  furnishing  the  purchase  money. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  S§  102-120.] 

2.  Same  —  Evidence  to  ESstablish  —  Pabol 
Evidence. 

Such  a  trust  is  exempt  from  the  operation 
of  the  statute  of  frauds,  and  may  t>e  shown  by 
parol. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  |g  130-133.] 

3.  Same  —  Relationship  Between  Pasties  — 
Pbesukptions. 

Where  a  deed  is  taken  in  the  name  of  one 
whom  the  person  paying  the  purchase  money  is 
under  a  legal  or  moral  obligation  to  provide  for, 
as  a  wife  or  child,  the  presumption  is  that  the 
purchase  was  intended  as  an  advancement  or  set- 
tlement and  not  in  trust  for  the  person  furnish- 
ing the  money,  and  evidence  to  overcome  this 
presumption  must  be  of  the  most  satisfactory 
kind. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  gS  128,  133,  134.] 

4.  Same— Time  of  Payment. 

It  is  indispensable  to  the  establishment  of 
a  trust  that  jwyment  of  the  purcliase  price 
should  actually  be  made  by  the  person  asserting 
the  trust,  or  that  a  binding  obligation  therefor 
he  incurred  by  him  as  part  of  the  original  trans- 
action at  or  i>efore  the  time  of  conveyance ;  pay- 
ment at  some  subsequent  time  not  being  suffi- 
cient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  §  109.] 

5.  Same— Weight  and  Sufficiency  of  Evi- 
dence. 

Evidence  to  establish  a  resulting  trust  must 
be  clear  and  convincing,  and  when  the  testimony 
is  in  doubt,  or  the  evidence  conflicting,  the  legal 
title  must  prevail. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  H  134-137.] 


6.  Same. 

Evidence  examined  and  held  insufficient  to- 
establish  a  resulting  trust  in  favor  of  a  husliand 
in  laud  conveyed  to  his  wife. 

[Ed.  Note. — For  cases  in  point,  see  CenC  Dig. 
vol.  47,  Trusts,  IS  134-137.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  H.  K.  nanna,  Judge. 

Suit  by  Jean  St.  Luc  De  Roboam  a^inat 
Augustine  SchmldtUn.  Decree  for  plaintlflr, 
and  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

This  is  a  suit  in  equity  filed  by  plaintiff 
to  establish  his  title  to  certain  real  estate  in 
Jackson  county  against  the  claim  of  defend- 
ant, Augustine  Schmldtlin.  On  April  1^ 
1884,  Jane  Holt  died  intestate,  leaving  sur- 
viving her  a  husband,  George  W.  Holt.  At 
the  time  of  her  death  she  was  the  proprietor, 
and  she  and  her  buslmnd  were  the  owners  by 
Joint  deed,  of  the  United  States  Hotel  in 
Jacksonville.  This  property  was  at  the  time 
encumbered  by  mortgages  and  Judgment  liens 
amounting  to  practically  its  full  value.  Tbe 
plaintiff  is  a  brother  of  Mrs.  Holt,  and  came 
to  Jackson  county  without  means  in  1871. 
The  following  year  he  married  a  Mrs.  Schmldt- 
lin, who  owned  and  was  living  upon  a  farm 
near  Jacksonville.  He  continued  to  live  on 
this  farm  with  his  wife  until  shortly  after 
bis  sister's  death,  when  tliey  moved  to  Jack- 
sonville, and  took  possession  and  manage- 
ment of  the  hotel.  They  tiad  no  property  at 
that  time  except  the  farm.  On  June  14^  18S4. 
plaiutltC  was  appointed  administrator  of  tbe 
estate  of  his  sister  on  petition  of  her  husband. 
Seven  days  later,  and  on  the  2l8t  of  the 
same  month,  plaintiff  and  Ills  wife  executed 
and  delivered  to  Lonis  Solomon  a  mortgage 
on  her  farm  to  secure  the  payment  of  their 
Joint  and  sereral  promissory  note  for  93,700. 
No  mon^  was  borrowed  by  them  of  Solomon 
at  tbe  time,  but  on  tbe  day  of  the  execution 
of  the  mortgage,  and  on  the  23d  day  of  June 
and  the  2d  of  July,  respectively,  mortgages 
on  the  hotel  property,  given  by  Mrs.  Holt 
and  her  husband  to  Reames  Brothers  for  $1,- 
614,  Kubll  for  $977.59,  and  a  judgment  lien 
thereon  in  favor  of  Orth  for  $1,043.18,  were 
assigned  by  the  respective  owners  thereof 
to  Solomon.  On  December  1,  1884,  two  prior 
mortgages  on  the  same  property,  In  favor  of 
Jerry  and  Delia  Nnnam,  resiiectlvely,  were 
assigned  by  the  owner  to  A.  L.  Renter. 
Plaintiff  continued  to  act  as  administrator  of 
the  estate  of  his  sister  until  March  9,  1885, 
when  he  was  removed  by  the  county  court 
for  Incompetency,  and  on  April  25th  follow- 
ing a  suit  was  commenced  by  the  attorneys 
of  himself  and  wife  in  the  name  of  Solomon 
to  foreclose  the  Reames  and  Kubll  mortgages, 
and  for  a  decree  for  the  sale  of  the  hotel 
property  to  satls^  the  amount  due  thereon, 
and  on  the  Orth  judgment.  Plaintiff,  as  ad- 
ministrator of  the  estate  of  Mrs.  Holt,  G.  W. 
Holt,  her  husband,  Renter,  assignee  of  the 
Nunam  mortgages,  and  plaiutitTs  wife,  who 
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was  nsslfpiee  of  a  mortgage  In  faror  of  Drum, 
were  made  (lefendaiits,  and  all  acUnowledged 
serrlce  of  suuiinous.    On  May  12,  1885,  a  de- 
cree of  foreoloHure  was  entered  by  default, 
and  the  hotel  property  ordered  sold,  subject 
to  the  two  prior  mortgages  In  favor  of  Nu- 
nam  and  which  had  been  assigned  to  Renter, 
to  satisfy  the  amount  due  on  the  Reames  and 
Kubll   mortpiKes.   the   Orth   judgment,   and 
the  mnrtsrtge  In  favor  of  plalntlfTs  wife.    On 
tlio  Kith  an  execution  was  issued  on  this  de- 
<Tee  under  which  the  property  was,  on  June 
20th  sold  to  plaintiffs  wife  for  $4,325.     No 
money  was  paid  by  her  or  any  one  else  on 
this  sale,  except  ?74..'I0  for  fees,  tosts,  and 
expenses  of  the  sale.    The  amount  purporting 
to  be  due  on  the  Reames  and  Knbll  mortgages 
and  Orth  .Indgment.  amounting  to  ?3,(K)5.12, 
was    satisfied    by    Solomon's    receipt   to   the 
sheriff,  and  the  amount  of  the  I>rum  mort- 
gage owne<l  by  Mrs.  De  Roboani  wns  like- 
wise  satisfied   by    her    recei|)t    for   $5."M.i58. 
The  attorney's  fees  amounting  to  $4>S2  were 
subse<iuently  paid  by  plaintiff  and  bis  wife. 
On  the  next  day  after  the  sale  iilaintiff  and 
his  wife  executed  and  delivered  to  Solomon 
a  mortgage  on  the  hotel  property  to  secure 
the   payment  of  their  promissoiy   note  for 
$3,7<>!>.  made  .Tune  21,  1884.  and  secured  by 
mortgage  on  Mrs.  I")e  Roboam's  farm.     On 
December  l.'j,   18^.5.  the  interest  and  $1,700 
on  the  piinciital   was  paid  on  the  original 
ihortg!»pe  to  Solomon,  and  on  the  same  day 
it  was  assigned  by  him  to  Reuter.    On  April 
2,  1886,  a  sheriff's  deed  to  Mra.  De  Roboam 
for  the  hotel  property  was  filed  for  record, 
and  on  tlie  same  day  she  and  her  husband 
gave  their  Joint  note  to  Reuter  for  $4,000, 
secured  l)y  a  mortgage  on  the  hotel  property 
and  her  farm,  and  Reuter  satisfied  of  record 
the  Nunam  mortgage  for  $2.0!!0,  the  other 
one  for  .$500  having  been  satisfied  by  him  on 
March  5th.  previously,  and  also  satisfied  the 
mortgage  assigned  to  him  by  Solomon.    Plain- 
tiff  and    his   wife    continued   thereafter    to 
operate  and  manage  the  hotel  until  her  death 
In  October,  UKK).    About  the  time  they  took 
possession  of  the  hotel,  or  soon  thereafter,  the 
plaintiff  secured  a  contract  from  the  county 
for  keeping  the  poor.    These  people  were  kept 
on  his  wife's  farm,  and  were  fe<l  from  the 
hotel.    "What  I  take  out  to  throw  away  my 
cook  fix  It  up  nice  and  brought  It  to  the  poor 
with  a  buggy,"  says  plaintiff.    From  the  pro- 
ceeds of  tills  contract,  the  income  from  the 
hotel  and  a  saloon  annexed,  payments  were 
made  from  time  to  time  on  the  Reuter  mort- 
gage, and  It  was  finally  paid  and  satlsflea 
of  record  on  April  5,  1888.    Mrs.  De  Roboam 
left  a  will  In  which  she  devised  the  hotel 
property  and   furniture  to  plaintiff  during 
his  natural  life  and  at  his  death  to  her  son. 
Augustine  Sclunidtlin,  the  defendant  in  this 
suit.    In  April,  1904,  this  suit  was  wmmenced 
for  the  purpose  of  cliarglng  the  defendant,  as 
trustee  of  the  property  in  question,  on  the 
theory  that  plaintiff  i>ald  the  consideration 
for  the  purchase  thereof  by  his  wife  at  the 


sale  under  the  decree  In  tine  Solonion  fore- 
closure suit,  and  that  she  took  the  title  in 
trust  for  bim.  Plaintiff  bad  decree  in  the 
court  below,  and  defendant  appeals. 

E.  B.  Watson,  for  appellant    Wm.  M.  Col- 
vlg,  for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts  as 
above).  Tlie  legal  title  of  the  property  In 
controversy  passed  to  Mrs.  De  Roboam  by  her 
purchase  at  the  foreclosure  sale,  and  the  sub- 
sequent execution  and  delivery  to  her  of  a 
sheriff's  deed  therefor.  She  did  not  convey 
it  during  her  lifetime.  Prima  facie  there- 
fore the  title  1>assed  to  defendant  under  her 
will.  Plaintiff  insists,  liowever,  that  the  pur- 
chase was  made  by  his  wife  for  his  benefit, 
and  that  he  paid  the  purchase  price,  and  the 
title  taken  in  her  name  under  an  agreement, 
whereby  a  resulting  trust  was  created  In  bis 
favor.  The  questions  for  decision  therefore 
are  whose  money  paid  for  the  property,  and  If 
it  was  paid  for  by  plaintiff  was  the  title  taken 
in  the  name  of  his  wife,  under  such  circum- ' 
stances  as  will  rebut  the  presumption  that 
it  was  intended  ns  an  advancement?  As  a 
general  rule,  where  one  person  ptirehased  real 
estate  and  pays  the  purchase  price,  but  takes 
tiie  deed  In  the  name  of  another,  a  resiilting 
trust  arises  by  operation  of  law  In  favor  of  the 
one  who  fumlslied  the  purchase  money.  The 
jwrsou  In  whose  name  the  title  is  taken  be- 
comes a  trustee  for  the  one  who  paid  the 
money,  and  the  trust  so  crcate<l  is  exempt 
from  the  operation  of  statute  of  frauds  and 
may  be  shown  by  parol.  But  when  the  deed 
is  taken  in  the  name  of  one  whom  the  i>erson 
paying  the  purchase  money  is  under  a 
legal  or  moral  obligation  to  provide  for,  as 
u  wife  or  child,  the  presumption  Is  that  the 
purchase  was  Intended  as  an  advancement  or 
settlement,  and  not  in  trust  for  the  person 
furnishing  the  money.  This  presumption  may 
he  overcome  by  testimony,  but  to  have  that 
effect  the  evidence  must  be  of  the  most  con- 
vincing and  satisfactory  kind.  Parker  v. 
Newitt,  18  Or.  274,  23  Pac.  24C;  Barger  v. 
Barger,  30  Or.  268,  47  Pac.  702.  These  prin- 
ciples are  elementary,  and  it  only  remains 
to  aiiply  them  to  the  fact  as  shown  by  the 
testimony. 

All  the  parties  to  the  several  transactions 
out  of  which  the  controversy  arose  are  dead, 
excepting  plaintiff.  Ue  can  neither  read  nor 
write,  and  is  compelled  to  testify  from  an  im- 
perfect recollection  of  matters  occurring  20 
years  ago.  lie  says  that  be  desired  to  pur- 
chase the  property  himself  at  the  foreclosure 
sale,  but  was  advised  by  his  attorney  that  he 
could  not  do  so  because  be  was  administrator 
of  bis  sister's  estate,  although  he  liad  in  fact 
been  removed  some  months  previous,  of 
which,  however,  be  claims  to  have  been  Ignor- 
ant, and  ac-tlng  upon  the  advice  of  his  coun- 
sel he  requested  his  wife  to  bid  the  property 
in  for  bIm.    He  does  not  claim  that  be  actual- 
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ly  furnished  any  part  of  the  purchase  price, 
or  was  able  to  do  so,  but  his  contention  is 
that  before  the  sale  he  arranged  with  A.  Ij. 
Reuter  to  furnish  the  money,  and  that  Reuter 
did  so,  and  that  he  subsequently  repaid  him. 
But  in  this  It  seems  quite  clear  that  his 
memory  is  at  fault.  The  record  shows  that 
no  money  whatever  was  paid  at  the  time  of 
the  sale,  except  a  few  dollars  for  costs,  fur- 
nished, presumably,  by  the  purchaser,  Mrs. 
De  Roboam.  The  claim  of  the  execution 
creditor  Solomon  was  satisfied  by  the  mort- 
gage given  by  Mrs.  De  Roboam  on  her  sep- 
arate property  some  months  prior  to  the  sale, 
and  an  additional  mortgage  to  secure  the 
same  indebtedness  on  the  hotel  property  made 
the  day  thereafter.  This  mortgage  remained 
In  the  name  of  Solomon,  and  was  not  acquired 
by  Reuter  until  December  15th  following.  It 
Is  therefore  manifest  that  Reuter  did  not 
furnish  any  money  at  the  time  of  the  sale 
with  which  to  make  the  purchase,  but  that 
the  purchase  price  was  paid  by  Mrs.  De  Ro- 
boam, receipting  to  the  sheriff  for  the  amount 
due  her  on  her  mortgage  and  a  note  to  Sol- 
omon secured  by  mortgages  on  her  property. 

There  Is  evidence  on  behalf  of  plaintiff, 
which  he  claims  tends  to  show  that  he  subse- 
quently paid  the  Solomon  mortgage,  and  the 
other  liens  on  the  property.  But  these  pay- 
ments were  made  out  of  the  proceeds  of  the 
business  conducted  by  himself  and  wife,  and 
there  Is  much  evidence  tending  to  show  that 
she  was  the  head  of  the  firm.  But,  however 
that  may  be,  a  subsequent  payment  by  plain- 
tiff of  the  Indebtedness  Incurred  by  his  wife 
for  the  purchase  price  of  the  property  would 
not  be  sufficient  to  create  a  resulting  trust 
In  favor  of  him.  It  is  Indispensable  to  the 
establishment  of  a  trust  that  payment  of  the 
purchase  price  should  actually  be  made  by 
the  person  asserting  the  trust  or  a  binding  ob- 
ligation therefor  incurred  by  him  as  part  of 
the  original  transaction  at  or  before  the  time 
of  conveyance.  Payment  at  some  siibsequent 
time  is  not  sufllcient.  Ponieroy's  Eq.  i  1037; 
Slsemore  v.  Pelton,  17  Or.  540,  21  Pac.  607; 
Taylor  v.  Miles,  19  Or.  550,  25  Pac.  143.  The 
plaintiff  does  not  claim  that  he  entered  into 
any  binding  obligation  with  Renter  at  or  be- 
fore the  purchase  of  the  property  by  his  wife 
to  repay  him  the  purchase  money,  but  he  ex- 
pressly says  that  Reuter  refusetl  to  loan  him 
any  money  unless  his  wife  would  go  security, 
and  the  record  shows  that  his  wife  did  not 
Incur  any  liability  to  Reuter  until  April  2, 
1880,  after  she  had  secured  the  sheriff's  deed 
for  the  property. 

In  view  of  the  rule  that  evufenpe  to  estab- 
lish a  resulting  trust  must  be  dear  and  con- 
vincing, and  when  the  testimony  is  in  donbt, 
or  the  evidence  conlilcting,  the  legal  title 
must  prevail  (Snider  v.  Johnson,  25  Or.  328, 
35  Pac.  840),  we  are  oT  the  opinion  that  plain- 
tiff has  failed  to  make  out  a  case  entitling 
him  to  relief  in  equity,  and  the  decree  of  the 
court  below  must  be  reversed,  and  the  com- 
plaint dismissed. 


**  KREBS  HOP  CO.  ▼.  MVESLET  et  al. 
(Supreme  Court  of  Oregon.    Dec.  17,   1907.) 

1.  Salks— Contracts— Sbpabate   Covenaxt — 
Right  ov  Action. 

Where  a  defendant  contracted  with  plain- 
tilf  for  the  purchaso  of  a  quantity  of  hops,  and 
the  contract  provided  tor  advance  payments  bt— 
fore  delivery,  the  stipulation  for  the  payin«>nfs 
was  a  separate  independent  covenant  upon  whir-h 
the  plaintiff  might  sue  prior  to  the  time  for 
final  performance. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  4.3,  Sales,  {f  949,  958.] 

2.  COXTRACTS  — GbO'UNDS    FOB    Rescissios  — 
ISIPOSSlnTLlTY  OF  Perpobmance. 

If,  before  the  time  for  performance  of  nn 
executory  contract  has  arrived,  a  party  makes  it 
impossible  for  him  to  perform,  the  other  irav 
treat  the  contract  as  terminated  and  proc-<vd 
accordingly ;  but  to  justify  such  procedure  then? 
must  be  a  failure  in  some  substantial  particular 
going  to  the  es.sence  of  the  contract,  and  render- 
ing the  defaulllnf  party  incapable  of  psrform- 
ance,  or  making  it  impossible  to  carry  out  the 
contract. 

[Ed.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  i  1179.1 

3.  Sams— Rescission— Grounds. 

A  contract  made  late  in  1904  stated  that 
plaintiff  sold  defendant  100,000  pounds  of  each 
year's  growth  of  hops  from  a  certain  firm  for 
the  following  five  years,  at  a  certain  price ;  tbo 
contract  not  to  be  transferable  without  tlie 
written  consent  of  both  parties,  defendants  to 
pay  the  purchase  price  in  several  installmentH 
in  each  year,  and  cultivation  advances  to  bear 
interest  at  6  per  cent.  After  the  first  year, 
plaintiff  sold  the  farm  to  L..  and  ai^signed  to  L. 
payments  to  become  due  under  the  contract.  L. 
notified  defendants  of  the  a8.sisunienl'.  but  faiUil 
to  give  the  particulars  of  the  transaction,  the 
facta  as  to  the  ownership  of  the  farm,  the  provi- 
sions made  for  money  to  cultivate  the  hop  yard, 
etc.,  though  reiK>at('dly  asked  for  such  infonna- 
tion.  For  this  reason  defendants  notified  L.  and 
plaintiff  that  they  rescinded  the  contract  IxH-ause 
of  plaintiff's  violation  thereof  in  sellins  thf  laud 
ami  assigning  the  contract  contniry  ro  its  pro- 
visions. Later  L.  released  to  plaintiff  all  claim 
on  payments  due  in  .Vprii  and  May.  lOOii.  and 
so  notified  defendants.  On  .May  10th  plaintiff 
sue<l  for  the  two  payments.  //r/</.  that  the  sale 
of  the  land  and  the  as.signment  of  tlie  paymtruts 
did  not  prevent  performance  by  plaintiff,  and 
was  not  such  a  breach  of  the  contract  as  to 
justify  rescission. 

4.  Same— Failvre  to  Expiais  Other  Trans- 
actions. 

Ij.'s  refusal  to  disclose  to  defendants  the 
details  of  the  transaction  relating  to  the  sale 
of  the  land  and  assignmen''  of  the  payments  did 
not  estop  plaintiff  from  enforcing  the  contract  or 
questioning  defendant's  right  to  rescind  it.  since 
the  tran-saction  did  not  render  a  performance 
impossible,  and  there  was  no  obligation  to  dia- 
close  their  private  business. 

5.  Appeal — Reservation  of  ORorNDS — Ne- 
cessity  for  Uhuno  in  Trial  Court. 

No  question  is  presented  for  review  on  op- 
peal,  unless  an  action  of  the  trial  court  is  mnde 
to  appear  by  the  record,  or  there  is  an  objection 
to  the  jurisdiction  of  the  court,  or  that  the  com- 
plaint does  not  state  a  cause  of  action.  Hence, 
where  defendant  rescinded  a  contract  before  com- 
mencement of  an  action,  an  objection  that  plain- 
tiff's remedy  is  an  action  for  breach  of  the 
contract,  and  not  on  the  contract  itself,  comes 
too  late  when  first  made  on  appeal. 

[E<1.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  H  llCl-1183.] 
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6.  TimaxsT  —  JrosMKNTS  —  Pkovibioi? s    or 

CONTBACT. 

Where  a  contract  for  the  purchase  of  hops 
to  be  raised  on  a  certain  farm  provided  for  ad- 
vance payments,  and  such  advances  to  bear  in- 
terest at  0  per  cent.,  a  judfrment,  in  an  action 
for  the  recovery  of  such  payments,  should  not 
include  interest  from  the  time  they  became  due. 

Appeal  from  Circuit  Oourt,  Marlon  Coun- 
ty;  Geo.  H.  Burnett,  Judge. 

Action  by  the  Krebs  Hop  Company,  a  cor- 
poration, against  T.  A.  Lrivesley  and  another. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

On  August  25,  1904,  plaintiff  and  defend- 
ants entered  Into  the  following  written  eon- 
tract:  "In  consideration  of  one  dollar,  the 
receipt  whereof  Is  hereby  aclcnowledged, 
Krebs  Hop  Company,  a  corporation  doing 
business  under  the  laws  of  the  state  of  Ore- 
gon, sells,  and  T.  A.  Llvesley  &  Co.,  copart- 
nership, buys,  five  hundred  tiiousaud  pounds 
of  prime  Oregon  hops,  subject  to  lusiiection 
by  T.  A.  Llvesley  &  Co.,  or  their  authorized 
agent,  at  the  agreed  price  of  fourteen  cents 
per  potmd,  said  hops  to  be  the  product  of, 
and  to  be  grown  on  the  Krel>s  Hop  Company, 
Buena  Vista  farm,  better  known  as  the  Hen- 
derson W.  Murphy  farm,  situated  on  the 
west  banl£  of  the  Willamette  river,  being 
about  three  miles  S.  K  of  Independence,  in 
Pollc  county,  Oregon,  on  the  left-hand  side 
of  the  wagon  road,  going  from  Independence 
to  Buena  Vista,  the  said  purchaser  to  have 
the  preference  and  right  of  selection  over  all 
other  contracts.  Said  hops  to  be  delivered  as 
follows:  One  hundred  thousand  pounds  (100,- 
000)  of  the  growth  of  1005,  one  hundred  thou- 
sand pounds  (100,000)  of  the  growth  of  1906, 
one  htmdred  thousand  pounds  (100.000)  of 
the  growth  of  1907,  one  hundred  thousand 
pounds  (100,000)  of  the  growth  of  1908,  and 
one  hundred  thousand  pounds  (100,000)  of 
the  growth  of  1909,  f .  o.  b.  cars  Independence, 
Oregon,  or  f.  o.  b.  boat  Murphy's  Landing, 
not  later  than  October  15th  of  each  of  the 
above  years.  In  case  there  are  not  a  suffi- 
cient amount  of  prime  hops  grown  on  the 
above-described  farm  to  fnlflll  said  contract, 
the  seller  agrees  to  deliver  hops  of  like  qual- 
ity grown  elsewhere  in  fulfillment  of  said 
contract.  This  contract  Is  not  transferable 
without  the  written  consent  of  both  parties 
hereto  and  to  be  binding  upon  the  assigns, 
executors  and  administrators.  The  buyers 
agree  to  pay  the  purchase  price  In  the  fol- 
lowing manner,  to  wit:  Two  thousand  dol- 
lars ($2,000.00)  between  the  first  and  fifteenth 
of  April  of  each  year,  and  two  thousand  dol- 
lars ($2,000.00)  between  the  first  and  the  fif- 
teenth of  May  of  each  year,  and  six  thou- 
sand dollars  ($6,000.00)  between  the  flrRt  and 
fifth  of  September  of  each  year,  and  the  bal- 
ance, four  thousand  dollat«  ($4,000.00),  on  de- 
livery and  acceptance  by  the  buyers  of  said 
hops,  each  year,  during  the  life  of  this  con- 
tract, cultlvatlmi  advances  to  bear  interest 
at  the  rate  of  six  per  c«it.  Krebs  Hop 
(Tompany,  Sellers,  By  Conrad  Krebs,  Pres. 


T.  A.  Llvesley  ft  Co.,  Buyers.     Witnessed 
by:  [Corporate  Seal.]" 

This  contract  was  performed  by  both  par- 
ties in  1905,  but  In  November  of  that  year 
plaintiff,  without  the  knowledge  or  consent 
of  defendants,  conveyed  the  land  upon  which 
the  hops  were  to  be  grown  to  Ladd  &  Bush, 
and  on  the  14th  of  the  same  mouth  assigned 
and  transferred  to  such  firm  all  payments 
thereafter  to  become  due  under  tlie  contract. 
On  February  1,  1906,  Ladd  &  Bush  advised 
the  defendants  of  the  assignment,  and  re- 
quested that  payments  be  made  accordingly. 
On  the  14th  of  February,  defendants  ac- 
knowledged receipt  of  this  notice,  but  de- 
manded a  copy  of  the  assignment  referred 
to  and  a  statement  as  to  the  ownership  of 
the  land  upon  which  the  hops  were  to  be 
grown,  and  requested  to  be  advised  to  whom 
they  were  to  look  for  delivery  of  the  hops. 
On  February  15th,  Ladd  &  Bush  replied,  say- 
ing, in  effect,  that  they  had  an  assignment 
of  the  payments  to  become  due  on  the  hop 
contract,  but  not  the  contract  itself,  and  the 
plaintiff  was  In  possession  of  the  land  de- 
scribed In  such  contract,  and  would  prob- 
ably be  abundantly  able  to  make  delivery 
of  the  hops  as  agreed.  On  February  20tli. 
defendants  again  wrote  to  Ladd  &  Bush, 
calling  attention  to  the  fact  that  they  had 
failed  to  answer  the  questions  propoundinl 
In  their  communication  of  the  14th,  and  re- 
questing to  be  advised:  (1)  As  to  who  la  tlio 
owner  of  the  farm  mentioned  In  the  contract; 
(2)  what  interest.  If  any,  plaintiff  has  there- 
in; (3)  what  provision  is  made  for  money 
to  cultivate  the  yard;  and  (4)  renewing  their 
request  for  a  copy  of  the  instrument  assign- 
ing the  payments.  Ladd  &  Bush  did  not  re- 
ply to  this  letter,  and  on  the  17th  of  March 
defendants  again  wrote  them  requesting  a 
categorical  answer  to  the  questions  propound- 
ed, and  saying  that,  if  a  satisfactory  answer 
was  not  given  within  a  reasonable  time,  they 
would  feel  Justified  in  considering  the  trans- 
action between  them  and  plaintiff  to  be  what 
It  purported  on  its  face — a  sale,  and  not  a 
mortgage  of  the  promises  upon  which  the 
hops  were  to  be  produced — and  would  act 
accordingly.  Ladd  &  Bush  answered  this 
letter  on  the  same  day,  saying  defendants 
were  not  Justified  In  drawing  any  conclu- 
sion whatever  from  their  failure  to  answer 
In  writing  the  questions  propounded;  and 
that  they  had  no  doubt  but  that  the  Krebs 
Hop  Company  would  be  able  to  carry  out  all 
the  terms  of  the  contract  on  its  part.  On 
March  21st,  defendants  again  wrote  Ladd  & 
Bush,  saying  that  their  letter,  of  March  17th, 
was  unsatisfactory,  and,  unless  categorical 
answers  to  the  questions  previously  pro- 
pounded were  made  satisfactory  to  defend- 
ants within  two  days,  that  they  wotild  as- 
sume the  conveyance  from  plaintiff  to  Ladd 
&  Bush  to  have  been  a  sale,  and  would  re^ 
scind  the  contract  between  them  and  plain- 
tiff. On  March  21st,  Ladd  &  Bush  replied 
calling  attention  to  the  previous  correspond* 


Digitized  by  VjOOQ  IC 


1086 


«2  PACIFIC  HEPORTBB. 


(Or. 


ence,  mytng  that  defendants  would  be  ex- 
pected to  make  payments  accordlug  to  the 
terms  of  the  contract  between  them  and 
plaintiff,  and  that:  "We  have  not  the  slight- 
est doubt  but  the  Krebs  Hop  Co.  will  be 
able  to  comply  with  all  the  terms  on  their 
part.  Tou  are  not  to  assume  anything  be- 
yond what  Is  contained  In  our  letters.  We 
do  not  consider  that  you  are  c«ucemed  with 
our  aftalrs  further  than  cultivation  and  de- 
livery of  the  boi>s  In  question,  and  that  un- 
doubtedly will  be  done  by  the  Krebs  Hop 
Co."  On  March  24th,  the  defondauts  noti- 
fied Ladd  &  Bush  and  plalutlfT  In  writing 
that  thoy  re!<clude<l  and  abrogated  the  hop 
contract  of  August  2d,  because  of  a  Tlola- 
tion  thereof  by  pltiintlfF  in  selling  and  con- 
veying to  T^add  &  Busli  the  land  upon  which 
the  hoi)s  were  to  be  growu,  and  by  making 
an  asKlgnment  of  the  hop  contract  contrary 
to  Its  provisions.  On  April  Kith,  T^add  & 
Bush  released  to  plaintiff  all  olHini  they  had 
to  the  payments  falling  due  in  April  and 
May,  10(Xi,  and  so  notllied  defendants.  On 
Slay  lUth,  plaintiff  brought  this  action  to 
rectover  the  two  payments  referred  to.  In 
Its  complaint  It  allcses  the  making  of  the 
<'ontract  between  it  and  dofentUints  for  the 
sale  and  purchase  of  the  hops;  that  it  has 
duly  compiled  with  and  performetl  all  the 
terms  and  conditions  thereof  on  its  part;  that 
under  and  by  virtue  of  such  contract  there 
iKH-ame  due  and  i>ayable  to  |>lalutlff  $2,000 
on  April  ir.th  aud  $2,000  on  Slay  15,  !&()«; 
and  demanded  judgment  for  such  sums,  with 
legal  interest  thereon.  To  this  comiilalnt 
defendants  filed  an  answer,  in  which  they 
admit  the  making  of  the  contract,  bxit  de- 
nied that  plaintiff  has  i)erfornu>d  the  terms 
thereof  on  Its  part,  or  tliat  there  is  anything 
due  thereunder. 

For  further  aud  separate  defenses  they 
plead:  (li  That  the  payments  to  be  made 
by  them,  except  the  final  payment,  were  In- 
tended as  adviinces  to  aid  plaintiff  in  culti- 
vating and  Imrvestiug  the  hops;  that  the 
conveyance  of  the  laud  u|K)n  which  the  hops 
were  to  be  grown  aud  the  assignment  of  such 
payments  to  L:uld  &  Bush  rendered  it  Im- 
jx>ssil)lc  for  plaintiff  to  c()nii)ly  with  the  con- 
tract on  Its  i)art.  and  therefore  entitled  de- 
fendants to  rescind  the  agnnMuent  which  they 
did  ac-cordlngly;  (2)  that  by  reason  of  the 
refusal  of  I>add  &  Bush  and  plaintiff  to  give 
defendants  Infonuatiou  as  to  the  nature, 
charucter.  and  purpose  of  tlie  <'onveyance 
from  plaintiff  to  Ladd  &  Bush,  and  their 
refusal  to  furnish  di-fendaut*  with  a  copy 
of  the  assignment  l)y  the  latter  to  the  form- 
er of  the  contract  for  the  sale  and  purchase 
of  the  hops  or  the  payments  to  become  due 
thereunder,  defendants  rescinded  the  con- 
tract, and  plaintiff  is  now  estopped  to  Insist 
that  It  is  in  force  and  effect.  The  reply  de- 
nied the  allegations  of  the  answer  and  af- 
firmatively averrixl  that  the  c-onveyance  and 
assignment  from  plaintiff  to  Ludd  &  Bush 


were  intended  as  aecuxity  for  the  payment 
of  money. 

Upon  the  Issues  thus  Joined  the  cause  came 
on  for  trial  In  July.  1906,  and  plaintiff,  after 
giving  evidence  that  it  was  in  possession  of 
the  I>remi8e8  described  In  the  contract  be- 
tween it  and  defendants,  and  had  alraut  3«H 
acres  of  hope  growing  thereon,  which  were 
in  good  condition  and  would  yield  about  one 
ton  to  the  acre,  rested.  Whereupon  defend- 
ants, to  sustain  the  issues  on  their  part,  of- 
fered In  evidence  the  conveyance  from  plaln- 
titr  to  Ladd  &  Bush  of  the  land  upon  which 
the  bops  were  to  be  grown,  the  assignment 
by  It  to  Ladd  &  Bush  of  the  payments  to 
Ijecome  due  on  the  hop  contract,  the  corres- 
pondence between  them  and  Ladd  &  Bush. 
concerning  such  conveyance  and  assignment, 
and  offered  to  prove  that  the  i)ayments  were 
Intended  as  advances  for  the  cultivation  and 
harvest  of  the  hops.  All  such  evidence  was 
excluded,  on  plaintiff's  objection,  and  on  its 
motion  the  court  directed  the  Jurj'  to  return 
a  verdict  In  its  favor  for  the  full  amount 
sued  for.  From  the  judgment  rendered  on 
such  verdict,  the  defendants  appeal. 

W.  M.  KaMer  and  Wirt  Minor,  for  appel- 
lants.   Carson  &  Cannon,  for  respondent. 

BE.\.N,  C.  J.  (after  stating  the  facts  as 
above).  The  stipulation  that  certain  pay- 
ments on  the  purchase  price  of  the  hops  were 
to  be  made  by  defendants,  prior  to  the  time 
of  dellverj'.  Is  a  separate  and  Independent 
covenant,  upon  which  an  action  can  be  main- 
tained by  plaintiff,  without  waiting  for  the 
time  for  final  performance  to  arrive.  Faber 
V.  Ilougham,  30  Or.  428,  50  Paa  547,  1111. 
But  defendants  claim  that,  prior  to  the  time 
any  of  such  payments  became  due  and  pay- 
able, plaintiff  had  put  it  out  of  its  power  to 
comply  with  Its  contract  by  assigning  to  Ladd 
&  Bush  the  payments  referred  to.  and  by 
conveying  to  that  firm  the  land  upon  which 
the  hops  were  to  be  growu.  and  hence  they 
had  a  right  to  rescind  the  contract.  If,  t>e- 
fore  the  time  for  performance  of  an  execu- 
tory contract  iuis  arrived,  one  of  the  parties 
by  his  own  act  makes  it  Impossible  for  him 
to  perform,  the  other  party  may  treat  the 
contract  as  at  an  end,  aud  proceed  according- 
ly. Clark  on  Cont.  (2d  Ed.)  448:  Lovelock 
V.  Franklj-n  &  Cox,  7  Q.  B.  371,  55  Eng.  Com. 
Law;  Newcomb  v.  Brackett,  10  Mass.  161. 
But  not  every  slight  or  partial  dereliction  of 
one  part}'  will  entitle  the  other  to  rescind  or 
abrogate  a  contract.  To  justify  such  a  course 
of  procedure  there  must  be  a  failure  in  some 
substantial  particular,  which  goes  to  the  es- 
sence of  the  contract,  and  renders  the  de- 
faulting party  incapable  of  performance,  or 
makes  It  Impossible  for  him  to  carry  out  the 
contract  as  intended.  "In  order,"  said  the 
Supreme  Court  of  Illinois,  "to  justify  an 
abandonment  of  a  contract,  and  the  proper 
remedy  growing  out  of  It,  the  failure  of  the 
opix>site  party  must  be  a  total  one.    The  ot>- 
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ject  of  the  contract  must  bave  been  defeated 
or  rendered  unattainable  by  bis  misconduct 
or  default"  Welntz  v.  Hafner,  78  111.  27. 
And  In  Light,  etc.,  Co.  t.  City  of  Jackson,  73 
Mlsa  508.  19  South.  771.  4t  Is  held  that: 
"Equity  will  not  rescind  a  continuing  con- 
tract for  an  occasional  and  immaterial  breach 
not  going  to  the  very  substance  of  the  con- 
tract." The  same  principle  was  thus  announc- 
ed in  Bloomlugton  Electric  Light  Co.  v.  Bad- 
bourn,  50  111.  App.  165:  "It  Is  not  every  fail- 
ure or  refusal  of  one  party  to  comply  with 
some  of  the  terms  of  a  contract  which  will 
entitle  the  other  to  abandon  It  upon  notice 
to  the  delinquent,  or  by  any  other  means  he 
can  use.  To  Justify  an  abandonment,  the 
failure  must  be  total ;  that  Is,  such  as  to  de- 
feat th<>  object  of  the  contract  or  make  it  un- 
attainable." 

In  order,  therefore,  to  justify  defendants' 
attempted  abandonment  or  rescission  of  the 
contract  between  tbem  and  plaintiff.  It  Is 
Incumbent  upon  tliem  to  show  that  plalntlfC 
had  rendered  Itself  Incapable  of  performance. 
This  they  sought  to  do  by  proving  the  con- 
veyance to  Ladd  &  Bush  of  the  land  upon 
which  the  hops  were  to  be  grown,  and  the 
assignment  to  that  Arm  of  ail  future  pay- 
ments accruing  under  the  contract.  But  nei- 
ther of  these  facts  were  such  as  to  render 
the  performance  of  the  contract  by  plaintiff 
Impossible.  There  Is  no  stipulation  that 
plaintiff  shall  remain  the  owner  of  the  land 
upon  which  the  hops  were  to  be  grown; 
nor,  indeed,  does  It  appear  that  they  were 
such  owners  at  the  time  the  contract  was 
made.  The  only  provision  Is  that  the  hops, 
which  plaintiff  contracted  and  agreed  to  sail 
to  the  defendants,  should  be  produced  on  a 
certain  farm,  and  it  is  not  clear  but  that 
plaintiff  could  have  complied  with  Its  terms 
by  delivering  to  defendants,  at  the  time  and 
place  agreed  upon,  the  hops  grown  on  such 
farm,  whether  by  it  or  some  one  else  But 
assuming  It  was  contemplated  that  plaintiff 
should  be  and  remain  In  possession  of  the 
land  and  produce  the  hops,  the  performance 
thereof  would  not  be  rendered  Impossible  by 
a  conveyance  of  the  land,  so  long  as  it  re- 
mained in  actual  possession  and  control  there- 
of. A  mere  conveyance  would  not  of  itself 
render  impo.«slble  the  performance  of  the 
contract  by  the  plaintiff,  or  put  It  out  of  Its 
power  to  produce  and  deliver  the  hops,  and, 
unless  It  would  have  that  effect,  It  afforded 
no  ground  for  a  rescission  of  the  contract  by 
defendants.  Nor  did  the  assignment  of  the 
payments  render  performance  by  plaintiff  Im- 
possible, even  If  such  payments  were  Intend- 
ed to  be  used  In  cultivating  and  harvesting 
the  hops.  Notwithstanding  an  assignment 
thereof,  plaintiff  would  still  proceed  to  culti- 
vate, produce,  and  deliver  the  hops  in  accord- 
ance with  the  terms  of  the  contract,  and 
thus  comply  therewith.  It  is  true  the  con- 
tract, by  Its  terms,  was  made  nonassignable, 
and,  properly,  plaintiff  could  not  transfer  Its 
rights  thereunder  and  vest  a  right  of  action 
In  the  assignee;    but  an  assignment  would 


not  make  It  impossible  for  plaintiff  fo  per- 
form, and  nothing  short  of  that  would  Justi- 
fy an  abrogation  or  rescission  of  the  contract 
by  defendants.  It  does  not  appear  that  plain- 
tiff was  necessarily  dependent  upon  the  ad- 
vance payments  for  cultivation,  or  without 
such  payments  It  could  not  liave  produced 
the  hops.  We  are  clear  therefore  that  the 
conveyance  of  the  land  and  the  assignment 
of  the  payments  to  Ladd  &  Bush  were  not 
such  a  breach  of  the  contract  as  entitled  de- 
fendants to  abandon  or  rescind  It. 

It  Is  claimed  that,  because  Ladd  &  Bush 
failed  to  disclose  to  defendants  the  details 
of  the  transactions  between  It  and  plaintiff, 
relating  to  the  conveyance  of  the  land  and 
the  assignment  of  the  payments,  plaintiff  is 
estopped  to  enforce  the  contract  sued  on,  or 
question  the  defendants'  right  to  rescind  it. 
But  there  Is  clearly  no  substantial  merit  In 
this  contention.  Defendants  were  concerned 
with  the  dealings  between  Ladd  &  Bush  and 
plaintiff  only  so  far  as  they  might  affect  the 
ability  of  plaintiff  to  perform  its  contract 
with  them,  and,  as  such  dealings  did  not  ren- 
der performance  impossible,  a  failure  of 
Ladd  &  Bush  to  disclose  their  private  busi- 
ness relations  with  plaintiff  could  not  have 
injured  defendants  In  any  substantial  man- 
ner. 

This  disposes  of  the  questions  made  In  the 
court  below  and  brought  here  by  the  bill  of 
exceptions.  The  form  of  the  action  is.  how- 
ever, questioned  In  this  court  for  the  flrft 
time.  It  Is  contended  that,  because  derciid 
ants  rescinded  the  contract,  before  the  com- 
meneement  of  the  action,  plaintiff's  reiiiorly 
was  by  on  action  to  recover  daningcs  for 
breach  of  contract,  and  not  on  tlie  contract 
Itself.  But  we  think  the  objection,  even  It 
meritorious,  comes  too  late.  It  was  not 
made  In  the  court  below.  On  the  contrary, 
the  cause  was  tried  on  the  merits  In  that 
court  without  objection  that  the  form  of  the 
action  and  the  nature  of  the  remedy  was  not 
correct  or  adtxiuate  to  the  purpose.  The 
cause  comes  liere  on  appeal  for  the  correction 
of  such  error,  If  any,  as  made  by  the  trial 
court,  and  for  that  purpose  only.  It  Is  on- 
ly when  a  trial  court  has  acted,  and  Its  ac- 
tion Is  made  to  appear  by  the  record,  that 
any  question  is  presented  In  this  court  for 
review  (Kearney  v.  Snodgrass,  12  Or.  311,  7 
Pac.  300;  State  v.  Tamler  &  Polly,  19  Or. 
528,  25  Pac.  71,  9  L.  R.  A.  85S ;  State  v.  Foot 
You,  24  Or.  01.  32  Pac.  1031,  33  Pac.  537). 
except  an  objection  to  the  jurisdiction  of  the 
court,  and  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  (Carver 
V.  Jackson  Co.,  22  Or.  62,  29  Pac.  77).  But 
neither  of  these  latter  questions  are  here. 
The  court  clearly  had  Jurisdiction,  and  the 
complaint  on  its  face  states  a  cause  of  action. 
If  it  appeared  from  the  evidence  that  plain- 
tiff had  misconceived  the  form  of  Its  remedy, 
that  question  should  have  been  raised  In  the 
court  below,  and  its  ruling,  if  adverse  to  de- 
fendants, made  to  appear  by  the  record ;  oth 
erwlse  It  will  be  deemed  waived.  Bennett  v 
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Bullock,  35  Pa.  3C4;  R.  I.  &  S.  L.  R.  B.  Ca 
V.  Beckemeier,  72  111.  2G7;  Belkuap  t.  Sea- 
ley,  14  N.  Y.  143,  C7  Am.  Dec.  120;  Gillies  v. 
Improvement  Co.,  147  N.  X.  420,  42  N.  E. 
IOC ;  Whetstone  v.  SUaw,  70  Mo.  575 ;  Down- 
ie  V.  Ladd.  22  Neb.  531,  35  N.  W.  388;  Wat- 
son V.  Woolverton,  41  111.  241.  Bockford, 
etc.,  T.  Beckemeier,  supra,  was  an  action  in 
covenant  on  a  deed  poll.  It  was  insisted  in 
the  appellate  court  for  the  first  time  that  the 
action  was  misconceived,  and  plaintiff's  rem- 
edy was  either  In  case  or  assumpsit,  and  not 
in  covenant,  since  the  deed  was  not  execut- 
ed by  the  defendant  After  referring  to  and 
dlscu&sing  the  authorities,  the  court  said: 
"We  are  therefore  clearly  of  the  opinion  that 
his  action  was  misconceived  and  will  not  lie 
on  the  facts  averred  In  the  declaration  or 
shown  In  proof  on  the  trial.  In  this  case, 
however,  the  record  fails  to  show  that  any 
demurrer  was  filed  to  the  declaration,  or  a 
motion  In  arrest  of  the  judgment  entered. 
Appellants  having  failed  to  question  the  suffi- 
ciency of  the  form  of  action,  either  by  de- 
murrer or  by  motion  In  arrest,  they  must  be 
regarded  as  having  waived  the  objection.  A 
party,  to  avail  of  such  an  objection,  must 
raise  the  question  in  the  court  below.  He 
cannot  lie  by  In  the  court  below  and  raise  it 
for  the  first  time  in  this  court."  Bennett  v. 
Bullock,  supra,  was  an  action  of  trespass  by 
one  tenant  in  common  against  the  other. 
The  defendant  Joined  issue,  and  the  cause 
was  tried  without  objection  as  to  the  form  of 
the  action.  On  appeal  the  court  held  that 
the  proper  remedy  was  In  ejectment,  and  not 
in  trespass,  and  said:  "We  should  have 
great  difliculty  in  sustaining  the  plaintiff's 
action,  if  the  point  had  been  properly  taken. 
•  •  •  But  no  point  was  put  to  the  court 
which  touched  the  form  of  remedy  adopted 
by  the  plaintiff.  The  controversy  In  the  court 
below  turned  upon  the  question  whether  Bul- 
lock had  not  agreed  by  parol  to  keep  the  dam 
as  well  as  the  mill  In  repair— notwithstand- 
ing the  agreement — whether  he  had  not  so 
violatoil  his  covenants  as  contained  In  the 
agreement  as  to  forfeit  his  estate,  and  wheth- 
er he  bad  not  abandoned  and  surrendered  up 
the  premises.  These  were  questions  of  fact 
on  which  there  was  a  great  deal  of  evidence, 
and  which  the  court  submitted  to  the  Jury 
with  instructions  that  we  think  the  defend- 
ants have  no  reason  to  complain  of.  Indeed, 
where  the  action  is  misconceived,  or  inappro- 
priate, but  is  submitted  to  without  objection 
by  the  defendant.  It  is  very  difilcult  for  a 
court  of  error  to  scan  closely  questions  of 
law  arising  on  evidence  and  Instructions,  for 
such  questions  must  always  dei>end  more  or 
less  on  appropriate  pleadings."  The  other 
authorities  cited  are  to  the  same  purpose. 

It  follows,  from  these  views,  that  there 
was  no  error  in  the  proceedings  In  the  trial 
court.  It  seems,  however,  that  judgment  was 
erroneously  entered  In  favor  of  plaintiff  for 
Interest  uixm  the  deferred  payments  from  the 
time  they  became  due. 

This  is  admitted  by  counsel  to  have  been 


an  error,  and,  upon  the  filing  of  a  remittor  of 
such  Interest,  the  judgment  will  be  affirmed. 


MelJSOD  T.  DESPAIX  et  al. 
(Supreme  Court  of  Oregon.    Dec.  31,  1907.) 

1.  GUABAKTZ   f^  PaBIIES   —   PUNCIPAI.     AND 

Agent. 

An  agent  may  guarantee  to  his  principal  the 
payment  of  claims  handled  by  him  for  such  prin- 
cipal. 

2.  Principai  and  Agent— Acts  of  Agent- 
Ratification— Accei'tasce  or  Be.nefits. 

The  principal  ma.>rt  adopt  or  reject  the  act 
of  his  agent  as  an  entirety,  and  cannot  receive 
the  benelits  of  the  agency  witiiont  bearing  the 
burdens. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Prmcipal  and  Agent,  §{  C5C,  G57.] 

3.  Frauds,  Statute  of— Opebatior  and  Ef- 
fect—Contracts. 

Agreements,  whether  oral  or  partly  verbal 
and  partly  written,  after  being  executed,  are 
binding  on  all  parties  thereto,  and  are  not  aflect- 
ed  by  the  statute  of  frauds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of.  «§  334-341.] 

4.  Evidence— DoctTMENTABT. 

The  books  and  statements  of  tbe  bank  is 
which  W.  was  cashier,  while  he  was  acting  as 
agent  for  respondents  and  others  in  recciviun 
money  on  the  claim  against  tbe  debtors  of  his 
principal,  are  admissible  in  evidence  to  <show 
payment  by  the  debtors  on  the  claim  held  by 
W.  as  agent  for  respondents. 

5.  Pbincipai.  and  Agent— Acts  of  Agent. 

W.,  while  agent  for  respondpnts,  purchased 
a  farm  from  their  debtors,  crediting  the  pur- 
chase money  paid  him  therefor  to  the  account 
in  the  bank  m  which  he  kept  the  moneys  re- 
ceived when  paid  by  the  debtors.  Held,  the  par- 
ties for  whom  he  was  acting  as  agent  are  bound 
thereby,  and  the  debtors  are  entitled  to  credit 
for  the  amount. 

On  rehearing.    Petition  for  rehearing  de- 
Died. 
For  former  report,  see  90  Pac.  492. 

Wirt  Minor,  T.  G.  Hailey,  and  Chas.  H. 
Carter,  for  appellants.  John  McCourt,  for 
rer-pondent  J.  S.  MoLeod.  Jaa.  A-  Fee,  tor 
respondent  Llna  H.  Sturgls. 

KING,  C.  Respondents,  In  their  petition 
for  rehearing,  contend  that  we  were  In  error 
In  the  statement  in  our  former  opinion  to  the 
efl'ect  that  the  signatures  to  the  eight  promis- 
sory notes,  made  payable  to  the  order  of  C 
B.  Wade,  trustee,  were  procured,  and  notes 
delivered,  after  he  received  the  Teal  note  and 
mortgages  duly  assigned  to  him.  It  is  true 
that  the  assignment  of  the  Teal  Instruments, 
as  well  as  of  the  new  notes,  are  dated  June 
29,  1898,  and  the  written  agreement  between 
Wade  and  api^ellauts  is  dated  the  day  follow- 
ing; and,  w^hlle  the  *28,000  draft  may  have 
been  forwarded  to  Teal  by  the  Pendleton  Sav- 
ings Bank  on  July  1st,  the  money  was  actual- 
ly paid  to  the  bank  for  that  purpose,  and  as- 
signment of  note  and  mortgages  recorded 
June  30, 1808.  It  Is  evident  that  respondents' 
counsel  make  no  distinction  between  the  dates 
as  they  appear  on  the  instruments  in  evidence, 
and  the  actual  time  when  the  various  steps 
were  taken,  and  that  they  overlook  the  gov- 
erning feature  that  the  various  transactions, 
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altbongh  requiring  several  days  for  cmnple- 
tloD,  must  be  considered  as  a  wbole.  On 
these  points  various  facts  and  circmustances 
sustain  the  conclusion  heretofore  reached,  an 
Instance  of  which  we  quote  from  the  testi- 
mony of  Norbome  Berkeley  as  follows: 

"Q.  At  the  time  this  transaction  was  made, 
in  what  capacity,  if  any,  were  you  acting  for 
Mrs.  Despain  and  the  other  defendants?  A.  I 
was  acting  as  their  agent  in  handling  the  affairs 
of  the  Despain  estate.  Q.  Tell  the  court  how 
it  occurred.  A.  We  owed  Mr.  Teal,  or  rather 
Mr.  D.  P.  Thompson,  I  think,  by  a  note  made 
to  J.  N.  Teal,  $28,000.  I  thought  there  was 
an  understanding  we  conld  pay  part  of  it  off, 
and  I  wrote  to  Teal  and  asked  if  we  could 
Nell  a  ranch  and  apply  the  money,  and  he  said, 
'No.'  I  thought  that  possibly  we  might  get 
the  money  somewhere  else,  and  I  went  to  Mr. 
Wade.  The  first  time  I  asked  him  if  he  could 
let  us  have  $28,000,  he  said:  'No,  we  haven't 
got  the  money  now,  but  can  probably  let  you 
have  it  later.  And,  probably  during  the  same 
week,  I  went  back  to  ask  him  about  it,  and  he 
said:  'Yes,  I  think  we  can  get  the  money  now, 
and  will  let  you  have  it'  I  told  him:  'If  you 
will  buy  this  note  and  hold  it  and  allow  us  to 
pay  it  off  in  such  sums  as  we  can,  it  will  suit 
us  better,  as  we  want  to  sell  certain  ranches 
and  apply  it  whenever  we  can.'  He  was  to  give 
US  a  lower  rate  of  interest.  We  were  paying 
8  per  cent,  and  he  agreed  to  let  us  have  it 
for  7,  for  which  he  would  charge  us  $1,500. 
When  Mr.  Wade  told  me  they  had  the  money, 
I  went  down  there,  and  he  had  some  notes 
prepared  in  the  bank,  aggregating  $29,500.  The 
understanding  was  the  first  one  of  the  notes 
paid  was  to  be  the  bonus  note  paid  to  get  the 
money,  and  get  the  concession  of  interest,  and 
to  be  allowed  to  pay  the  matter  off  as  we  wanted 
to.  We  had  been  informed  that  Mr.  Teal  had 
sent  his  note  and  assignment  of  his  mortgage  to 
the  Savings  Bank,  so  Wade  informed  me  when 
we  went  in  there.  We  went  down,  and  he  took 
up  the  note  and  assignment  of  the  mortgage,  and 
when  we  got  back  he  showed  me  he  had  this 
note  in  his  possession.  I  surrendered  him  the 
$29,500  note,  or  notes,  with  the  understanding 
they  should  be  kept  together.  Q.  Were  you  act- 
ing for  them  as  agent  in  this  transaction?  A. 
Xes,  sir.  Q.  Tou  knew  those  notes  were  to 
raise  that  money  to  pay  off  that  loan  of  Teal's? 
A.  No,  I  didn't  know  that  they  really  owed  the 
money  before  he  got  the  notes;  that  is.  he  had 
the  Teal  assignment  and  Teal  note  before  the 
notes  were  delivered  to  him.  Q.  Tou  say  he 
had  the  money  when  the  assignment  was  deliver- 
ed to  him?  How  do  you  know  that?  A.  I 
didn't  say  he  had  the  money.  I  said  he  had  the 
$28,000  note  and  assignment  of  mortgage  when 
the  notes  were  delivered  to  him." 

It  is  argued  that  McLeod  received  bis  note 
June  29,  1898,  and  our  attention  ie  directed  to 
certain  testimony  In  support  of  this  conten- 
tion; but  the  answers  cited  do  not  support 
this  theory,  nor  do  we  find  anything  In  the 
record  to  that  effect.  True,  It  Is  disclosed 
that  McLeod  gave  a  check  to  Wade  on  tliat 
date  for  $7,000,  for  which  he  was  to  receive 
a  note  to  be  executed  by  apiiellants;  but  he 
does  not  state  that  the  note  was  turned  over 
at  that  time,  and  It  Is  clear,  from  the  record, 
that  all  the  money  necessary  for  taking  up  the 
Teal  note  and  mortgages  was  advanced  to 
Wade,  and  that  the  Teal  Instruments  were  as- 
signed to  and  held  by  him  as  trustee  when 
this  was  done.  All  of  this  Is  consistent  with 
Berkeley's  statement  to  the  effect  that,  when 
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Wade  told  blm  he  had  the  money,  tbe  notes 
.  were  then  prepared,  and,  on  learning  he  bad 
'  the  assignment  of  tbe  $28,000  note  and  mort- 
gages, the  new  notes  were  then  delivered  to 
\  bim.  McLeod's  check,  dated,  June  29th,  Is 
shown  by  tbe  stamp  of  tbe  bank  thereon  to 
have  been  cashed  the  following  day.  The 
testimony  of  both  McLeod  and  Hartman  indi- 
cates that  it  was  tbe  understanding  between 
all  the  parties  that  the  new  notes  should  be 
secured  by  an  assignment  of  the  Teal  note 
and  mortgages  to  Wade,  as  trustee,  and 
should  be  held  by  him  In  that  capacity ;  tbe 
legal  title  to  remain  in  blm  until  tbe  $29,500 
consideration  expressed  In  the  new  Instru- 
ments should  be  paid  In  full,  during  all  of 
which  time  the  old  note  and  mortgages  sbould 
continue  In  full  force  and  effect.  By  mutual 
consent  he  thereby  became  the  holder  and 
owner  of  tbe  legal  title  to  tbe  Indebtedness, 
as  well  as  tbe  party  with  whom  defendants 
were  expected  to  deal  and  to  whom  they  were 
to  make  their  payments.  Tbe  claim  of  $29,- 
500  was,  accordingly,  represented  by  tbe  vari- 
ous Instruments  In  tbe  aggregate,  and,  as 
formerly  stated,  was  in  tbe  same  position  as 
if  tbe  contents,  conditions,  and  effect  of  all 
the  new  instnunents  and  agreements  had  been 
written  across,  or  attached  to,  the  old  note 
and  securities  and  made  a  part  thereof, 
though  the  method  adopted  was  more  cou- 
Tenlent  by  reason  of  the  separate  notes  repre- 
senting and  distinguishing  their  respective  in- 
terests, etc.  It  Is,  accordingly.  Immaterial 
whether  the  signature  of  tbe  new  notes  were 
secured  before  or  after  June  29tb,  as  they 
were  of  no  binding  effect  until  tbe  entire 
transaction,  including  the  assignment  of  tbe 
Teal  note  and  mortgages,  became  complete, 
which,  by  relation,  antedates  tbe  delivery  of 
the  notes,  and  which  fact  respondents  are  es- 
topped to  question,  since  tbe  new  notes,  on 
which  a  decree  Is  here  sought,  contained  tbe 
Indorsement:  "This  note  is  secured  by  a  note 
of  $28,000,  signed  by  same  parties,  which  Is 
secured  by  real  estate  mortgages  assigned  to 
C.  B.  Wade,  trustee."  It  is  conceded  that 
this  indorsement  was  upon  these  notes  at  the 
time  of  their  delivery.  In  fact.  It  la  through 
this  Indorsement  that  respondents  maintain 
their  rights  to  foreclose  the  Teal  mortgages. 
It  is  also  necessarily  conceded  that  the  old 
note  and  mortgages  remained  In  force  at  least 
until  tbe  new  notes  were  executed,  wblcb  be- 
ing true,  it  follows  that,  when  the  new  notes 
were  delivered,  the  Teal  note  and  mortgages, 
by  reaeon  thereof,  were  either  paid  or  not 
paid.  If  not  paid,  they  then  remained  in  full 
force  and  effect  until  the  entire  Indebtedness 
was  liquidated,  and  Wade  having  been  made 
their  custodian,  and  It  having  been  required, 
as  a  part  of  tbe  conditions  upon  which  the 
money  was  advanced,  that  be  sbould  hold  tbe 
same  for  respondents.  It  cannot  be  seriously 
questioned  but  that  the  payments  made  under 
such  circumstances  were  made  to  the  party 
authorized  to  receive  them,  and  respondents 
would  be  bound  accordingly.    In  that  event, 
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It  would  become  a  purchase  outright,  concern- 
ing which  respondents  would  necessarily  be 
bound  by  Wade's  acts  as  much  so  as  If  the 
money  advanced  had  been  furnished  without 
the  execution  and  receipt  of  the  new  Instru- 
ments. On  the  other  hand,  If  the  execution 
of  the  new  notes  paid  the  old  debt.  It  woald 
follow  that  the  fonner  note  and  mortgages 
became  extinguibtaed,  and,  while  the  new 
notes  contain  the  indorsement  that  they  are 
secured  by  the  Teal  instruments,  yet,  If  paid 
and  extinguished,  this  fact  conld  be  admis- 
sible only  for  the  purpose  of  proving  an  oral 
agreement  to  execute  a  mortgage  to  secure  the 
payment  of  the  money  advanced,  or,  what  is 
its  equivalent,  an  oral  agreement  to  revive  a 
mortgage  that  has  t>een  fully  paid,  to  Include 
not  only  the  canceled  claim,  but  an  addition- 
al note  of  $1,500.  Whether  such  agreement 
could  be  enforced  in  equity  le  not  necessary 
to  a  determination  of  this  suit.  It  Is  suffl- 
clent  to  observe  that  respondents  do  not  seek 
a  specific  performance  of  such  contract,  nor 
is  an  issue  to  that  effect  disclosed  by  the 
pleadings. 

But  It  appears  here  that  the  mortgages  and 
note  were  duly  assigned  to  Wade,  and  that 
Teal  was  paid  in  full  by  him  with  funds  ad- 
vanced by  respondents  for  that  purpose, 
thereby,  up  to"  that  point,  making  It  a  pur- 
chase outright.  Then,  as  evidence  of  the  fact 
that  neither  the  mortgages  nor  the  note  were 
deemed  canceled,  it  was  expressly  understood 
and  agreed,  and  so  stamped  upon  each  note 
issued,  that  It  was  secured  by  the  old  note 
and  mortgages,  thus  clearly  indicating  that 
each  was  to  remain  In  force  and  effect,  to  be 
available  at  any  time  there  should  be  a  de- 
fault In  the  payment  of  any  iwrtlon  thereof, 
in  accordance  with  the  terms  of  the  new 
notes,  which  not  only  secured  the  interest  of 
each  of  the  parties  advancing  the  money  witli 
which  the  Teal  note  and  mortgages  were  pxir- 
chased,  but  contained  the  additional  terms  in 
reference  to  the  Interest  and  the  time  of  pay- 
ment granted  to  appellants.  We  thus  find 
them  retaining  and  using  the  old  note  and 
mortgages  through  Wade,  as  holder  of  the 
legal  title,  with  which  to  secure  the  indebted- 
ness represented  by  the  new  Instrument.  The 
Illustration  given  by  Sturgls'  counsel,  where 
a  party  may  be  made  a  trustee  by  mere  opera- 
tion of  law  to  protect  Innocent  holders  of 
negotiable  Instruments,  is  not  applicable  to 
the  case  at  bar.  The  notes  here  involved  are 
held  by  persons  who,  in  law  as  well  as  in 
fact,  are  parties  to  the  agreement  whereby 
Wade  was  made  their  trustee,  and  where, 
by  express  agreement  stamped  on  the  notes, 
it  Is  provided  that  the  old  Instruments  shall 
secure  the  payment  thereof,  and  that  this 
security  was  to  be  held  by  this  expressly 
created  trustee.  In  the  one  instance  the 
trustee  Is  created  by  oi)eration  of  law,  and, 
in  the  other,  by  an  express  and  implied  agree- 
ment of  all  concerned.  The  act  of  Wade  (in 
bis  effort  to  perfect  the  deal  ond  thereby 
make  certain  the  $1,500  bonas.  which  be 
would  otherwise  have  lost),  in  guaranteeing 


the  payment  of  some  of  the  notes,  is  not  in 
any  manner  Inconsistent  with  his  position  as 
agent  for  respondents  during  the  transact  iou 
as  well  as  after  it  became  complete.  Nor 
are  we  aware  of  any  rule  precluding  an  agent 
from  guaranteeing  to  bis  principal  the  pay- 
ment of  claims  handled  by  him  for  such 
principal,  especially,  as  in  this  case,  where 
the  agent  was  to  be  one  of  the  benetlclaries 
In  conjunction  with  the  parties  whom  be  was 
to  and  did  represent.  In  this  case,  it  appears 
that  be  was  not  only  willing  to  guarantee 
the  payment  of  some  of  the  notes,  but  also 
consented  to  retain  the  old  note  and  mortgage 
security,  and  that  he  received  moneys  from 
time  to  time,  all  of  -which  constituted  a 
means  of  aiding  and  Insuring  the  payment  of 
not  only  the  full  amount  of  money  advanced, 
with  interest,  to  the  parties  furnishing  It,  but 
his  bonus  as  well,  in  proportion  to  the  respec- 
tive interests  of  each,  thereby  furnishing 
additional  security  to  respondents  for  the 
money  advanced  by  them.  It  Is  hardly  pos- 
sible, nor  Is  it  reasonable,  to  assume  that 
Wade  was  acting  in  any  other  capacity  than 
as  tbeir  agent,  or  to  assume  that,  after  the 
transaction  was  completed,  he  was  agent  for 
appellants  In  reference  to  matters  here  in- 
volved, for  to  do  so  would  be  to  accept  the 
conclusion  that  respondents  adopted  an  ex- 
tremely unbusinesslike  method  In  this  In- 
stance by  retaining  only  the  new  notes,  and 
through  Wade,  as  appellants*  agent,  permitting 
the  payors  and  mortgagors  to  retain  the  niort- 
gnge  security.  The  mere  statement  of  tbis 
the<jry  Is  sufficient  for  its  answer. 

It  is  also  urged  that  there  Is  nothing  In  the 
evidence  of  either  of  the  parties  Indicating 
ony  agreement  to  the  effect  that  the  proceeds 
of  the  sale  of  the  lands  should  be  paid  to 
Wade,  and  by  him  applied  on  the  mortgage 
Indebtedness;  It  being  insisted  that  the  pro- 
ceeds received  from  the  rent  only  could  be 
tlius  considered.  After  a  re-examination  of 
the  testimony,  we  find  that  the  conclusion 
reached  on  this  point  in  our  former  opinion  is 
not  only  clearly  dedudble  from  the  proceed- 
ings taken  as  a  whole,  but  is  manifest  from 
the  testimony  of  McLeod,  as  well  as  of  Hart- 
man,  Sturgls'  agent.  McLeod,  after  stating 
thot  Wade  was  to  hold  the  old  note  and 
mortgage  as  security  for  the  notes,  wns  ask- 
ed: "Q.  Did  be  tell  you  anything  about  hav- 
ing these  other  notes  further  secured  by  hav- 
ing the  city  rents  turned  over  to  him?  A. 
I  asked  bow  be  was  to  pay  the  Interest  on 
these  notes.  He  said  the  rents  was  to  come 
to  him,  and  if  any  of  the  property  wns  sold 
they  would  apply  It  on  these  notes.  That  Is 
the  reason  he  gave  on  or  before  five  years 
after  date,  so  they  could  have  a  chance  to 
sell  it.  Q.  He  also  told  you  be  would  have 
these  rents  assigned  to  him  to  apply  on  the 
notes?  A.  He  said  be  could  poy  the  inter- 
est because  he  was  getting  the  rents.  Q. 
How  did  you  get  your  interest  payments  yon 
have  on  there?  How  was  It  paid  to  you  and 
by  whom?  A.  He  gave  that  credit  on  the 
back  of  them,  and  he  made  a  memoronduiB 
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of  It  atwtiys  and  beld  It,  and  always  gave  me 
credit  on  tbe  back  for  it  Q.  Tben  you  would 
bring  In  tbe  note,  and  be  would  Indorse  the 
amount  on  tbe  back?  A.  Xes,  sir."  Tbat  Mc- 
Leod  knew  of  the  transactions  going  on,  and 
received  the  beneflts.  without  objection,  is 
mnutfested  by  tbe  following  question  pro- 
pounUod  to  him,  and  his  answer  thereto: 
"Did  you  aRk  him  (AVade)  about  any  releases 
of  mortgages  he  had  made  at  any  time?  A. 
lie  siiid  he  was  releasing  property."  That 
Sturgis  knew  of  the  transactions,  and  with 
such  knowledge  recognized  Wade  as  her  agent 
nnd  rpoeivetl  the  benefits  thereof  during  all  of 
this  time,  clearly  appears  from  the  various 
facts  and  circumstances  disclosed  by  the 
record,  for  example:  She  authorized  Wade 
to  draw  $7,000  from  her  bank  account  with 
which  to  procure  tbe  Teal  note  and  mort- 
gages securing  the  same.  Both  she  and  Mo- 
Leod  understood  that  Wade  should  collect 
and  receive  tbe  rents  of  the  mortgaged  prop- 
erty, that  the  debt  should  be  paid  in  install- 
ments, and  that  Wade  would  hold  the  Teal 
mortgages  as  security  for  respondents'  notes. 
Tliey  were  largely  interested  in  the  bank  in 
which  he  was  cashier  and  trusted  him  with 
tbe  money.  They  went  to  him  for  their  pay- 
ments and  never  approached  the  appellants, 
or  any  of  them,  and,  in  addition  to  these  cir- 
cumstances, Mr.  Hartman.  the  agent  of  Stur- 
gis, says:  "Q.  Tell  us  what  Mr.  Wade  told 
you  about  that  note.  A.  He  said  he  was 
taking  it  up— this  large  note  of  Teal's  for 
$28,000— and  wanted  to  handle  it  here  at  a 
reduced  rate  of  interest,  so  that  when  the 
rents  were  collected,  and  any  property  sold, 
it  could  be  applied  on  tbe  payment  of  the 
notes  in  partial  payments."  Here  we  have 
the  purpose  made  known  to  Hartman  before 
the  deal  was  consummated,  which,  l>eing  fol- 
lowed with  the  making  of  Wade  trustee  for 
all,  and  acceptance  of  the  note  with  state- 
ment endorsed  thereon,  through  which  she, 
with  others  Interested,  seek  this  foreclosure, 
makes  the  conclusion  inevitable  that  Sturgis, 
with  other  respondents.  In  law,  as  well  as  in 
fact,  recognized  Wade  as  her  agent;  and 
while  Wade,  during  the  transaction  until  its 
completion,  was  the  pivot  around  whicli  all 
the  parties  to  the  deal  were  acting,  and  to 
whom  they  looked  for  Its  proper  consumma- 
tion, his  relatlouHhtp  with  appellants,  so  far 
as  the  questions  here  involved  were  concern- 
ed, was  at  an  end  on  its  completion,  and  he 
thereafter  continued  as  the  agent  of  resiHind- 
ents  only.  He  was  made  the  custotllau  of. 
nnd  held  tbe  legal  title  to,  tbe  Teal  note  and 
mortgages  on  which  appellants,  by  agreement, 
oral  and  written,  were  bound  to  pay  all  rents 
and  proceeds  of  sales  to  him,  and  In  ac- 
cordance therewith  all  payments  were  made 
to  him.  which  acts  resiwndents,  to  say  the 
least,  impliedly  approved  nnd  did  not  ques- 
tion 80  long  as  they  received  the  lieneflts,  but 
seek  to  avoid  that  part  of  the  arrangements, 
thus  made  and  recognized,  which  may  appear 
to  be  to  their  injury.    It  is  settled  that  such 


cannot  be  sanctioned  by  courts  of  equity. 
Respondents,  under  such  circumstances,  are 
estopped  from  questioning  Wade's  authority 
to  receive  payments  from  defendants  on  this 
indebtedness,  and  tbat  be  was  acting  as  their 
agent  throughout  the  proceeding.  It  is  too 
well  settled  to  admit  of  serious  discussion 
that  the  principal  must  adopt  or  reject  the 
act  of  his  agent  as  an  entlretj-,  and  cannot 
receive  the  benefit  of  such  agency  without 
bearing  its  burdens.  Coleman  v.  Stark,  1  Or. 
116;  La  Grande  Nat  Bank  t.  Blum,  27  Or. 
215,  41  Pac.  659. 

We  are  quoted,  in  eflTect,  as  saying  tbat  all 
oral  agreements  between  the  parties  were 
subsequently  reduced  to  writing.  In  this 
deduction  counsel  are  in  error ;  our  state- 
ment being  that,  as  a  part  of  tbe  transaction, 
an  agreement  was  entered  Into  concerning 
tbe  collection  and  disbursement  of  rents, 
which  was  afterwards  reduced  to  writing, 
being  the  instrument  there  quoted.  But  we 
neither  said,  nor  meant  to  say,  that  all  the 
transactions  were  included  in  the  written  con- 
tract, as  many  took  place  afterwards.  X<h' 
was  it  necessary,  under  the  status  of  the  par- 
ties at  the  time  suit  was  brought,  that  (he 
written  instruments  should  have  included  all 
dealings  between  them.  Lands  were  sold  and 
mortgages  released,  and  the  proceeds  there- 
of having  been  accepted,  and  the  oral  agree- 
ments executed  and  acted  upon,  is  suflicient 
to  take  the  case  out  of  the  statute  uf  frauds. 
In  fact,  it  is  too  well  settled  to  admit  of 
serious  doubt  that  agreements,  whether  oral 
or  partly  oral  only,  when  once  executed,  are 
binding  on  all  parties  thereto.  As  formerly 
stated,  the  old  note,  although  in  Wade's  pos- 
session, is  treated  and  recognize<l,  not  as  evi- 
dence merely,  but  as  having  sufficient  life  to 
continue  the  mortgages  in  force  and  to  en- 
title resijondents  to  maintain  this  suit  for 
their  foreclosure,  but  for  all  other  purposes 
are  treated  as  extinguished,  for.  if  available 
only  as  evidence  of  the  existence  and  effect 
of  the  mortgages,  it  is  to  no  puri>ose.  as  it 
could  only  tend  to  prove  an  intent  to  revive 
a  canceled  instrument,  for  which  purpose  it 
would  be  lusufflcleiit.  In  this  connection  It 
must  be  remembered  that  this  is  not  an  ac- 
tion on  the  notes,  but  a  suit  to  foreclose  the 
mortgages. 

It  is  urged  by  counsel  for  Mrs.  Sturgis 
that,  as  she  did  not  file  this  suit,  the  state- 
ment in  our  former  opinion  to  the  above  ef- 
fect, to  use  counsel's  language,  "has  been 
washed  away  by  an  avalanche  from  the  rec- 
ord itself."  True,  she  did  not  bring  this  suit, 
and  appears  only  as  one  of  the  defendants; 
but.  notwithstiinding  that  feature,  she  has  no 
interest  in  common  with  appellants,  and  was 
made  a  defendant  only  l>ecau8e  of  having  an 
interest  in  the  subject-matter  Involved,  and 
by  reason  of  refusing  to  join  as  one  of  the 
plaintifTs.  Although  a  defendant,  she  af- 
firmatively pleads  and  formally  sets  up  her 
interests,  and  makes  similar  averments  and 
seeks  the  same  relief  as  the  piaiutUfs.    From 
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this  It  follows  that,  •whether  she  be  termed 
a  plaintiff  or  defendant,  or  whether  she  Join- 
ed In  the  filing  of  the  salt,  or  subsequently 
saw  proper  to  move  and  assert  similar  rights 
in  the  same  manner  through  the  same  source. 
It  is  immaterial,  and,  to  say  the  most  in  fa- 
vor of  counsel's  contention  In  this  respect,  Is 
what  might  be  termed  a  "distinction  without 
a  difference."  The  Inconsistency  of  her  posi- 
tion is  manifest,  whether  we  say,  "for  the 
purpose  of  bringing  this  suit,"  etc.,  or  adjust 
our  statement  to  what  is.  In  effect,  counsel's 
position  on  this  point,  and  say,  "for  the  pur- 
pose of  seeking  a  decree  of  foreclosure  In 
her  favor  she  recognizes  the  old  note  as  hav- 
ing sufficient  life  to  entitle  her  to  foreclose 
the  mortgages  for  which  she  recognizes  Wade 
as  her  trustee,  but  considers  the  note  ex- 
tinguished, and  denies  Wade's  trusteeship 
for  any  other  purpose." 

The  transactions  shown  in  this  case  clearly 
bring  It  within  the  principles  announced  and 
recognized  in  Wills  v.  Wilson,  3  Or.  308; 
Coleman  v.  Stark,  1  Or.  116 ;  La  Grande  Nat 
Bank  v.  Blum,  27  Or.  215,  41  Pac.  659; 
Swegle  ▼.  Wells,  7  Or.  222.  And  these  deci- 
sions on  the  points  here  involved  are  in  har- 
mony with  the  great  weight  of  authority  in 
this  country,  many  of  which  are  cited  in  our 
former  opinion.  As  is  In  effect  clearly  held  in 
Swegle  V.  Wells,  supra,  "the  ordinary  rules 
relating  to  commercial  paper,"  referred  to 
by  counsel  for  McLeod,  cannot  apply  to  such 
cases;  nor  can  It  make  any  difference  that 
the  verdict  of  the  Jury  In  that  case,  to  which 
our  attention  is  directed,  was  left  undisturb- 
ed, as  tlie  conclusion  here  reached  is  in  har- 
mony with  the  result  there,  both  as  to  the 
law  and  the  facts  under  consideration. 

Other  points  upon  the  merits  are  urged 
by  counsel  for  resiiondents,  but  all  of  them, 
like  some  we  have  here  re-examined,  are  dis- 
cussed in  our  former  opinion,  and  sufficient 
reasons  are  not  advanced  to  entitle  them  to 
further  consideration.  Our  attention,  how- 
ever, has  been  especially  directed  to  the  mon- 
eys paid  to  Wade  by  appellants,  concerning 
which  It  is  maintained  that  his  receipts  are 
insufficient  to  cancel  the  Indebtedness.  In 
this  connection,  our  attention  is  called  to  the 
"Wade-Despaln  Trust  Account,"  by  reason  of 
which  It  is  claimed  that  an  agency  is  shown 
between  Wade  and  defendants;  that  It 
shows  a  deposit  to  the  credit  of  that  account 
of  $46,313.78  and  a  payment  to  the  owners 
of  the  new  notes  of  but  $18,630;  that  this 
account  discloses  $7,000  yet  due  on  the  Mc- 
Leod note,  and  $1,157.45  on  the  Stnrgis  note ; 
and  that  the  balance  of  the  deposits  was  ap- 
plied In  payment  of  interest  on  the  notes, 
taxes,  and  Insurance  for  defendants,  includ- 
ing moneys  paid  to  the  Berkeleys  and  Des- 
palns  and  in  the  cancellation  of  a  certain 
note  and  mortgage  on  defendants'  property 
In  Union  county,  showing  disbursements  from 
this  fund  of  $1,501  more  than  received.  The 
fallacy  in  this  contention  lies  In  assuming 
that    appellants   are    bound    by   everything 


sliown  by  the  books  and  checks  relatlTe  to 
the  Wade-Despaln  tnut  account     This  ac- 
count was  adopted  by  Wade  after  he  had  en- 
tered upon  his  duties  as  tmstee  for  the  hold- 
ers of  the  new  notes,  and  was  merely  a  meth- 
od  adopted   for  his   own  convenience,   over 
which  appellants  had  no  control.    The  money 
was  paid  to  Wade,  out  of  which  certain  sums 
were  to  be  first  paid,  such  as  the  $150  per 
month  to  Mrs.  Despain  and  payment  of  tax- 
es, etc.,  in  accordance  with  the  nnderstand- 
Ing  of  all ;   but  It  was  immaterial  to  her,  as 
well  as  to  the  other  appellants,  as  to  how 
the  account  was  kept  In  the  bank  after  hav- 
ing been  paid  to  the  party  entitled  to  receive 
It.    All  in  excess  of  the  sums  to  be  expended 
under  the  written  agreement  was  paid  to  him 
for  the  purpose  of  rw-ducing  the  principal  and 
Interest  on  the  Indebtedness  covered  by  the 
mortgages,   and   was   under   the  control   of 
Wade  only.    He  held  the  mortgages  and  orig- 
inal note,  neither  of  which  was  extingiiisbed 
until    fully    paid.      Appellants,    accordingly, 
paid  the  money  to  the  holder  of  the  legal  ti- 
tle thereof,  and  it  was  not  Incumbent  upon 
them  to  see  that  it  was  credited  on  the  prop- 
er instrument    Swegle  v.  Wells,  7  Or.  222; 
Hatfield  v.  Reynolds,  34  Barb.  (N.  Y.)  612. 
The  question  as  to  the  application  of  m(Hieys 
received  on  the  debt  when  collected  by  Wade 
became  a  matter  between  him  and  respond- 
ents only,  and,  If  applied  as  It  should  have 
been,  the  debt  was  canceled,  while.  If  not  so 
applied,  the  effect,  so  far  as  the  same  may 
affect  appellants  must  be  determined  accord- 
ing to,  and  under,  the  well-known   maxim 
that  "equity  looks  upon  that  as  done  which 
should  have  been  done,"  which  would  enti- 
tle the  notes  and  mortgages  to  cancellation. 
In  respect  therefore  to  this  account,  it  was 
opened  by  Wade  as  a  trustee,  and  he  thereby 
became  the  depositor,  and,   as  such,   alone 
had  authority  to  draw  upon  it.    A  large  part 
of  the  money  deposited  to  the  credit  of  this 
account  Is  shown  to  have  been  paid  to  him  by 
check,  which  checks  were  made  payable  to 
his  order  as  trustee.     The  money  therefore 
paid  to,  and  received  by,  him  was  received  in 
his  trust  capacity,  and,  so  far  as  any  part 
thereof  was  paid  to  appellants  or  disbursed 
on  expenses  of  the  trust,  they  are  properly 
chargeable,  but  so  far  as  not  thus  paid,  are 
chargeable  against  respondents.     The  books, 
statements,  etc.,  showing  the  condition  of  the 
account,  constitate  admissions  against  his  in- 
terest as  trustee,  and,  as  snch,  was  proper- 
ly admitted  in  evidence  for  the  purpose  of 
showing  the  payments  to  him  to  be  applied 
on  appellants'  indebtedness,  for  which  they 
are  accordingly  entitled  to  credit  thereon  to 
the  full  amount  of  the  sums  shown  by  this 
account  as  well  as  those  disclosed  by  any 
other  statements  or  receipts  to  have  been  re- 
ceived by  him,   in  excess  of  disbursements 
made  to  and  for  them  under  their  agreement 
The  moneys  therefore  drawn  from  this  ac- 
count, which  are  properly  chargeable  to  the 
appellants,  are  the  sums  paid  to  Mrs.  Des- 
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pain  for  her  support,  to  the  Berkeleys  for 
collecting  rents,  and  for  taxes,  insurance, 
repairs,  etc.,  amonnttng  to  $17,756.50. 

After  a  careful  re-examlnatlon  of  the  ac- 
connts,  statements,  deposit  books,  etc.,  show- 
ing receipts  and  disbursements  by  Wade,  un- 
der his  trust,  we  find  the  sums  for  which 
respondents  are  chargeable  to  be  as  follows: 
June  2f),  1898,  eight  notes  payable  to  Wade 
as  trustee,  aggregating  $29,500;  interest  on 
same  to  December  30,  19W,  date  of  last  cred- 
it, $13,422.50;  aggregate  amount  paid  to  N. 
E.  Despain,  $8,500;  amount  paid  to  Nor- 
borne  Berkeley,  $1,470.75;  amount  paid  to 
C.  Berkeley,  $129.35;  amount  paid  for  insur- 
ance, taxes,  repairs,  etc.,  $4,644.04;  aggregate 
Interest  on  Inst  four  sums  (approximate),  $3,- 
42,5— total,  $61,091.04.  Moneys  received  by 
Wade,  as  trustee,  from  appellants  and  their 
agents,  are  as  follows:  Between  July  29, 
lSf)S,  and  September  11,  1903,  cash  from  Sny- 
der, $13,085.69;  July  18,  1898,  cash  from  La 
Fontaine,  $5,500;  March  7,  1809,  paid  to  C. 
B.  Wade  from  sale  of  Grande  Ronde  ranch. 
$8,000;  March  30,  1899,  from  sale  of  other 
property,  $3,500;  September  4,  1899,  cash 
from  Campbell  from  sale  of  land,  $302;  Sep- 
tember 8,  1903,  cash  from  Florence  Berkeley, 
$1,408;  December  8,  1903,  cash  from  Per- 
luper,  $1,050.84;  aggregate  amount  of  Inter- 
est on  these  payments  from  date  of  each 
thereof.  $11,414.80;  total  amount  of  rents 
collected,  $17,750.50— total  credits,  $62,617.83. 
It  will  be  observed,  therefore,  from  the  state- 
ments, books,  etc..  Introduced  in  evidence, 
that  Wade,  as  trustee,  received  from  appel- 
lants and  for  respondents,  to  be  applied  in 
the  payment  of  the  instruments  secured  by 
the  mortgages,  about  $1,200  more  than  suffi- 
cient for  the  cancellation  thereof. 

It  Is  urged,  however,  that  the  Item  of  $3,- 
500  was  a  loan  to  Wade  by  appellants,  and 
that  they  should  not  l)e  credited  with  this 
item;  but  we  find  nothing  in  the  record  to 
Justify  this  Inference,  nor  Is  there  anything 
In  the  statement  made  by  Berkeley  to  Hart- 
man,  testified  to,  when  considered  in  connec- 
tion with  Berkeley's  explanation  thereof,  to 
justify  such  conclusion.  In  fact,  the  receipt 
itself,  which  It  is  conceded  was  given  for  the 
money,  is  sufficient  to  rebut  counsel's  theo- 
ry; It  being  as  follows;  "Pendleton,  Ore- 
gon, Mch.  30,  1899.  Received  from  the  Des- 
pain estate  on  account  of  Wade  trustee  mort- 
gage, against  the  estate  property,  thirtj'-five 
hundred  dollars  to  \ie  applied  on  notes  In  final 
settlement — Interest  In  accordance  with 
terms  of  mortgage.     C.  B.  Wade,  Trustee." 

It  Is  also  contended  that  the  $8,00(>  receiv- 
ed from  the  sale  of  the  Grande  Rontle  ranch 
should  not  be  applied  on  respondents'  claim. 
This  again  overlooks  the  legal  effect  of  the 
agi-eement  by  which  Wade  was  made  the 
holder  of  the  legal  title  to  the  Teal  note  and 
mortgages,  which  were  not  to  be  deemed  can- 
celed until  the  entire  amount  represented 
therein  should  be  paid.  The  evidence  dis- 
closes that  this  laud  was  sold  and  deeded 


to  Wade  by  the  Despalns  for  the  considera- 
tion of  $8,000  over  and  above  the  mortgage 
liena  thereon,  under  an  express  agreement 
that  this  sum  should  be  applied  on  the  mort- 
gage Indebtedness  held  by  him  against  them, 
and  that  the  deposit  books  of  the  Wade- 
Despain  trust  account  show  that  he  received 
this  money  from  them,  placing  It  to  the  cred- 
it of  this  fund.  This  transaction  was  the 
same  In  effect  as  If  the  Despalns  had  sold 
the  farm,  subject  to  the  mortgage,  to  any  oth- 
er person,  and  paid  the  $8,000  received  there- 
for to  Wade  on  the  mortgages,  and  he,  in 
place  of  paying  It  to  respondents  imder  his 
trust,  had  loaned  It  to  the  purchaser,  or  to 
any  other  person  with  which  either  to  can- 
cel the  lien  on  the  farm  sold  or  for  any  oth- 
er purpose.  In  short,  the  question  as  to 
what  he  may  have  done  with  this  or  any 
other  fund  received  fr<Mn  api)ellants  for  ap- 
plication on  the  mortgage  Indebtedness  be- 
came, under  the  record  herein,  a  matter  for 
adjustment  between  the  respondents  and 
Wade,  as  their  agent,  and  could  not,  as  a 
matter  of  law,  concern  appellants. 

Under  any  construction  that  may  reasona- 
bly be  applied  to  the  evidence,  as  well  as 
from  any  Inference  that  may  logically  be 
deduced  from  the  record,  It  appears  that 
more  than  snfflclent  funds  have  been  paid  to 
the  party  lawfuly  entitled  to  receive  them 
for  the  cancellation  of  the  indebtedne«s. 

It  follows  that  the  petition  for  rehearing 
should  be  denied. 


MANGUM  V.  STADEL. 
(Supreme  Court  of  Kansas.      Dec.  7.  1907.') 

1.  Landlord  and  Tenant— Lien  on  Crop— 
Liability  of  Purchaser. 

In  an  action  of  a  landlord  to  recover  from 
a  purchn.ser  of  a  crop  grown  upon  rented  prem- 
ises and  subject  to  a  lien,  the  value  of  such 
crop  to  the  extent  of  the  unpaid  rent,  the  bur- 
den of  showing  that  the  purchase  was  made  with 
notice  of  the  lien  rests  upon  the  plaintiff. 

2.  Samb— Notice  or  Lien. 

To  ch.^rge  a  purcbaiier  of  a  crop  grown  on 
rented  land  with  notice  of  a  landlord's  lien  ac- 
tual knowledge  of  the  lien  is  not  necessary. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  32,  Landlord  and  Tenant,  g  1024.] 

3.  Same. 

If  the  pnrchaser  has  knowledge  of  fact-i 
which  naturally  excite  inquiry,  and  one  that 
reasonably  leads  to  a  knowledge  of  the  lien,  it  is 
his  duty  to  inquire,  and  testimony  sufficient  to 
require  inquiry  is  testimony  of  notice. 

fEkl.  Note. — For  case-s  in  point,  see  Cent.  Dig. 
vol.  32.  I.andIord  and  Tenant,  §  1024.] 

4.  Same— Evide.n'ce. 

The   testimony   tending   to   show  notice  of 
the  lien  in  the  present  case  heJd  to  be  sufficient 
to  require  the  submission  of  the  case  to   tlie 
jury. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Jackson  County ; 
Marshall  Gephart,  Judge. 

Action  by  Elizabeth  B.  Mangum  agalu.<it 
Henry  j^tadel.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed. 
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Broaderlck  &  Rafter  and  Jno.  D,  Myers, 
for  plaintiff  lu  error.  Cbas.  Haydeu  aud  J. 
J.  Sclienck,  for  defendant  In  error. 

JOHNSTON,  C.  J.  In  January,  1901,  Eliz- 
abeth B.  Mangum  leased  ber  farm  to  M.  C. 
Cooney  for  ifluO  per  year,  taking  bis  note  for 
tbat  amount  due  tbe  following  December. 
Cooney  raised  a  crop  of  corn  on  tbe  farm,  aud 
sold  a  portion  of  It  to  Henrj-  Stadel  for  |117.- 
TiO.  He  paid  $35  on  bis  note,  leaving  $115 
of  tbe  rental  unpaid,  which  under  tbe  statute 
was  a  lien  on  tbe  com  gro«-n  on  the  premises 
and  which  bad  been  sold  to  Stadel.  This 
action  was  brought  against  Stadel  to  recover 
tlie  value  of  the  corn  purchased  to  the  extent 
of  the  rent  due  and  unpaid.  Testimony  was 
introduced  by  plaintiff  in  an  effort  to  show 
that  Stadel  bad  such  notice  of  the  lien  as 
made  him  liable  for  the  unpaid  rental,  but 
upon  a  demurrer  to  tbe  evidence  the  court 
held  that  plaintiffs  testimony  did  not  tend 
to  show  notice  of  the  lien,  and  the  case  was 
taken  from  the  Jury. 

Tbe  question  arises:  Was  there  testimony 
tending  to  show  tbat  Stadel  had  notice  of 
the  lien?  The  statute  gives  tbe  landlord  a 
lien  on  the  crops  of  his  tenant  for  the  pay- 
ment of  the  rent.  Tbe  lien  may  be  enforced 
against  the  crop  after  it  has  passed  Into  the 
bands  of  a  purchaser  with  notice  of  tbe  lien, 
wherever  it  can  be  Identified  by  a  proceeding 
against  such  purchaser  to  recover  the  value 
of  the  crop  purchased  to  the  extent  of  the  un- 
paid rent  and  damages.  To  charge  a  pur- 
chaser with  notice  of  a  lien  actual  notice  is 
not  necessary.  A  person  cannot  be  a  bona 
tide  purchaser  who  has  brought  to  bis  atten- 
tion facts  which  should  have  put  him  upon 
inquiry,  an  Inquiry  which,  if  pursued  with 
due  diligence,  woiild  have  led  to  a  knowledge 
of  the  lien.  Scully  v.  Porter,  57  Kan.  322. 
4(5  Pac.  313;  Stadel  v.  Aikins,  05  Kan.  85,  «8 
Pac.  10S8.  Without  doubt,  the  plaintiff  had 
a  lien  upon  tbe  corn  sold  Stadel,  but  it  was 
one  which  was  not  enforceable  against  ft  Ijona 
flde  purchaser.  This  follows  from  the  fact 
that  tbe  statute  gives  a  remedy  against  a 
purchaser  with  notice  implying  that  there  is 
no  remedy  against  one  who  purchases  in 
good  faith  and  without  notice.  Tbe  plain- 
tiffs action  is  practically  based  upon  a  cliarge 
of  i)ad  faith  In  the  purchaser ;  that  is,  of  the 
purchase  of  the  corn  with  notice  of  the  plahi- 
tiflfs  lien.  While  tlie  statute  gives  a  lien,  bad 
faith  in  the  purchaser  cannot  be  presumed. 
Stadel  was  not  required  to  show  his  good 
faith,  and  the  burden  of  showing  tbat  the 
purchase  was  made  with  notice  of  the  Hen 
was  ni>on  tbe  plaintiff.  Did  plaintiff  offer 
testimony  tending  to  show  notice  of  the  Hen 
or  notice  of  facts  which  would  naturally 
arouse  suspicion  and  excite  Inquiry  reason- 
nl)ly  leading  to  a  knowledge  of  the  Hen? 
Such  a  notice  is  equivalent  to  actxial  knowl- 
edge. While  plaintiff's  testimony  tending  to 
prove  notice  was  meager,  it  was  sufficient  to 
take  tbe  question  to  the  Jury.    It  was  in  tes- 


timony that  tbe  plaintiff  and  defendant  bad 
known  each  other  well  from  childhood,  and 
had  lived  and  owned  land  within  three  milea 
of  each  other  for  a  great  many  years.  The 
plaintiff's  land  was  situate  on  tbe  road  lead- 
ing from  Stadel's  land  to  Iloyt,  the  nearest 
market.  He  bad  been  on  the  plaintiff's  farm, 
had  purchased  cattle  there,  and  assisted  in 
driving  them  away.  Living  in  tbe  neighbor- 
hood a  great  many  years,  as  he  had,  aud 
transacting  businesa  with  his  neighbors,  as  be 
did.  he  was  necessarily  familiar  with  bis 
surroundings.  When  called  as  a  witness,  he 
stated  that  be  bad  never  seen  Cooney  until 
be  came  to  sell  him  the  corn,  and  did  not 
know  or  inquire  where  he  lived  nor  where 
the  corn  was  grown.  One  of  the  wltnes.'ies, 
however,  testified  that,  when  inquiry  was 
made  of  Stadel  about  the  purchase  of  the 
com,  be  answeretl  tbat,  until  Cooney  came 
to  his  place  to  sell  tbe  corn,  he  did  not  know 
him,  that  "that  was  tbe  first  time  he  had 
ever  seen  Mr.  Cooney  to  know  his  name  or 
where  he  lived."  This  testimony  fairly  im- 
plies that  he  then  knew  that  Coone,v  lived  ou 
plaintiff's  land,  and  this  knowledge  should 
have  provoked  inquiry  as  to  whether  the  re- 
lation of  landlord  and  tenant  existed  l>etweeu 
plaintiff  and  Cooney.  and  whether  the  rent 
had  been  paid.  "When  a  person  purchases 
grain  from  a  tenant,  either  on  or  some  dis;- 
tance  from  the  leased  premises,  with  knowl- 
edge of  tbe  relation  of  landlord  and  tenant, 
or  of  the  facts  which  should  have  prompted 
Inquiry  as  to  the  existence  of  a  lieu  in  favor 
of  tbe  landlord  on  crops  grown  on  the  lease<l 
land,  be  cannot  escape  liability  to  the  land- 
lord." Stadel  V.  Aikins,  supra.  Enough  was 
brought  out  in  the  testimony  to  give  rise  to 
the  Inference  that  the  dut.v  of  Inqulrj-  was 
placed  uixiu  Stadel,  and  testimony  sufficient 
to  require  inquiry  is  sufficient  testimony  of 
notice.  Where  tlie  testimony  Is  sufficient  to 
warrant  the  drawing  of  an  inference  upon 
the  question  of  notice.  It  belongs  to  tlie  Jury 
alone  to  draw  tbat  Inference,  aud  to  deter- 
mine whether  tbe  purchaser  Is  chargeable 
with  notice. 

Tbe  ruling  of  the  court  sustaining  the  de- 
murrer to  jilalntiff's  evidence  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


STANDARD  STOCK  FOOD  CO.  v.  JASPER. 
(Supreme  Court  of  Kansas.      Dec.  7,  1907.) 

Corporations  —  Foreign     Cobpobations  — 

Certificate. 

To  avail  a  defendant,  sued  by  a  foreign  cor- 
poration, of  the  l)ar  provided  in  section  12*C!. 
Gen.  St.  1901.  it  must  be  pleaded  and  also 
apnear  from  the  evidence,  first,  that  the  plain- 
tiff is  a  foreign  corporation ;  second,  tiiat  it  is 
doing  business  in  this  state :  third,  that  it  has 
not  obtainc'l  a  certificate  of  the  Secret<»ry  of 
State  that  statements  provided  for  in  s»id  sec- 
tion of  the  statute  have  been  proi»erly  made. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Coffey  County; 
F.  A.  Meckel,  Judge. 
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Action  by  the  Standard  Stock  Food  Com- 
pany against  A.  J.  Jasper.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

W.  S.  Kretslnger,  for  plaintiff  In  error, 
(innse  &  Hnnueu,  for  defendant  in  error. 

S.MITH,  J.  The  plaintiff  In  error  bronght 
an  action  In  the  district  court  of  Coflfey 
county  ujion  an  account  for  merchandise 
which  it  alleged  it  had  sold  and  deliTered 
to  the  defendant  nyton  a  written  order  sign- 
ed by  the  defendant  and  addressed  to  it 
at  Omaha,  Neb.,  a  copy  of  which  order  it 
attadied  to  its  iietltlon.  The  defendant  an- 
swered by  a  general  denial;  and,  second, 
that  the  plaintiff  was  a  foreign  corporation 
as  alleged  In  its  petition,  and  that  It  had  nev- 
er been  authorized  to  do  business  In  the 
state  of  Kansas  as  required  by  law,  and  had 
not  filed  any  of  the  statements  in  the  of- 
fice of  the  Secretary  of  State  as  required  by 
law,  and  was  therefore  not  entitled  to  main- 
tain the  action.  No  reply  was  filed.  On  the 
trial  evidence  was  Introduced  tending  to 
show  that  the  order  had  been  received  and 
ncccj)ted  by  the  officers  of  the  plaintiff  at 
Omaha;  that  it  had  shipped  the  goods  In 
accordance  therewith;  that  the  same  had 
l>een  received  by  the  defendant  in  Kansas; 
and  that  the  purchase  price  was  due  and 
unpaid.  The  fact  that  the  plaintiff  was  a 
foreign  corporation  being  admitted  by  tlie 
I>leadlngs,  the  defendant  Introtlnced  evidence 
tending  to  show  that  the  plaintiff  had  not 
been  authorized  to  do  business  In  this  state, 
and  had  not  obtained  the  certificate  of  the 
Secretary  of  State  that  It  had  made  the 
statements  required  by  law.  Thereuiwn  the 
court,  at  the  re<ine8t  of  the  defendant,  in- 
structed the  Jury  to  retnm  a  verdict  In  fav- 
or of  the  defendant,  which  being  done  the 
plaintiff  duly  filed  Its  motion  for  a  new 
trial,  which  was  overruled,  and  Judgment 
for  costs  was  entered  against  the  plalntlfF. 

There  Is  no  evidence  that  the  plaintiff  kept 
any  merchandise  for  sale  in  the  state  or 
maintained  any  place  of  business  therein, 
or  ever  had  any  business  transaction  there- 
in, unless  it  be  the  one  In  question.  The 
authorities  are  too  uniform  and  too  numerous 
to  require  citation  that,  in  the  sale  of  goods 
upon  an  order,  the  contract  Is  completed 
where  the  order  Is  received  and  accepted 
and  the  sale  Is  completed  and  delivery  made 
to  the  purchaser  by  delivery  of  the  goods  to 
a  common  carrier  for  conveyance  to  the 
purchaser,  unless  a  contrarj-  lntentl<m  of 
the  parties  Is  shown.  To  debar  the  plain- 
tiff of  the  right  to  maintain  the  action.  It 
was  requisite  that  three  facts  should  have 
been  pleaded  and  should  be  proven  as  ex- 
isting at  the  time  of  the  trial:  First,  that 
Iilaintiff  was  a  foreign  corporation;  second, 
that  it  was  doing  business  In  this  state; 
third,  that  it  had  not  complle<1  with  the 
laws  of  the  state  relating  to  such  corpora- 


tions, and  had  not  obtained  the  required  cer- 
tificate of  the  Secretary  of  State.  The  first 
was  admitted.  The  third  may  be  said  to 
have  been  pleaded  and  proven.  As  to  thfe 
second,  there  was  a  total  failure  of  both 
pleading  and  proof. 

The  Judgment  is  reversed,  the  verdict  set 
aside,  and  the  case  is  remanded  for  fur- 
ther proceedings. 


UNION  PAC.  U.  CO.  V.  ENTSMINGER. 
(Supreme   Court  of   Kansas.    Dec.  7,   1907.) 

1.  Railkoads— Injuries    to    Animals— Neo- 

LIOENCE. 

The  failure  of  a  pemon  about  to  drive  cattle 
upon  a  railroad  crossmg  to  make  viKilant  use  of 
his  Ronsps,  so  far  as  there  is  opportunity,  when 
by  taking  such  precautions  the  injury  might 
have  been  avoided,  will  bar  a  recoverj-,  notwith- 
Ktantliog  the  nej^ligencu  of  the  railway  company 
in  failing  to  give  signals. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  fi  1501-1511.] 

2.  Sajie. 

The  fact  that  the  train  doing  the  injury  was 
late  does  not  excuse  a  person  familiar  with  the 
place  and  sensible  of  the  danger  from  obMcrviug 
the  usual  precautions. 

fEd.  Note.- For  cases  in  point,  see  Cent.  Dig., 
vol.  41,  Railroads,  »j!  l.jOl-1511.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  A.  W.  Dana,  Judge. 

Action  by  A.  L.  Eutsmluger  against  the. 
Uulou  Pacific  Railroad  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed, and  Judgment  rendered  for  defend- 
ant. 

This  was  an  action  to  recover  damages 
for  the  killing  of  four  head  of  cattle  at  a 
highway  crossing  by  the  defendant  comjiany. 
The  Jury  returned  special  findings,  from 
which  it  appears  that  no  whistle  was  blown 
w^lthln  80  rods  of  the  crossing;  that,  when 
the  plalntiflT  beard  the  train,  It  was  within 
65  rods  of  the  crossing  and  running  at  the 
rate  of  30  miles  per  hour ;  that  If  the  whistle 
had  been  sounded  for  the  crossing,  and  the 
train  had  been  running  at  "a  reasonably 
safe  speed  for  that  place,"  the  plaintiff  could 
have  saved  bis  cattle ;  also,  that  If  the  plain- 
tiff had  looked  west  at  any  time,  while  with- 
in 400  feet  of  the  crossing,  he  could  have 
seen  the  train  if  It  had  been  within  half  a 
mile.  The  plaintiff  alleged  negligence  in  fail- 
ing to  sound  the  whistle,  or  to  give  other 
timely  warning,  and  In  approaching  the 
crossing  at  a  dangerons  rate  of  speed.  The 
court,  however.  Instructed  the  Jury  that  there 
was  no  evidence  of  any  negligence  so  far  as 
the  speed  of  the  train  was  concernetl.  The 
plaintiff  recovered  Judgment,  and  the  com- 
pany brings  the  case  here. 

The  facts  are  substantially  as  follows:  A. 
L.  Entsmlnger  Is  a  stock  raiser,  living  near 
Silver  Lake,  Shawnee  comity,  Kan.  I>urlng 
the  winter  of  1003,  he  was  accustomed  to 
drive  his  cattle,  uumbe|;||n^  t^''SSHfC^'?1^ 
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to  a  stalkfleld  about  one-balf  mile  distant, 
in  the  morning,  and  back  in  tbe  evening. 
The  road  necessary  to  be  taken  crosses  the 
railroad  track  twice,  and  parallels  It,  at  a 
distance  of  about  50  feet  from  it,  for  one- 
half  mile  between  tbe  two  crossings.  On 
tbe  evening  of  February  13,  1903,  he  was 
returning  as  usual  with  his  herd.  He  was 
following  in  a  buggy,  and  witb  him  were  a 
young  man  16  years  old  and  bis  grandson, 
4  years  old.  They  had  passed  the  first 
crossing,  and  were  on  the  road  parallel  to 
the  railroad  track.  When  at>ont  1,000  feet 
from  tbe  second  crossing,  where  the  accident 
occurred,  Entsminger  looked  back,  but  saw 
no  train.  He  again  looked  back  when  about 
600  feet  from  the  crossing,  and,  when  about 
400  feet  from  the  crossing,  according  to  his 
custom,  he  bunched  the  herd  of  cattle  pre- 
paratory to  crossing  the  track.  Tbe  plaiu- 
tlft  then  looked  for  trains,  and,  seeing  none, 
started  to  drive  his  herd  toward  the  cross- 
ing. When  he  was  about  100  feet  from  the 
crossing,  and  the  foremost  cattle  were  Just 
passing  upon  the  crossing,  he  heard  a  rum- 
bling noise,  and  saw  a  train  approaching.  He 
then  tried  to  prevent  the  herd  from  cross- 
ing, but  tbe  train  struck  four  of  them.  There 
is  no  evidence  tending  to  show  that  Ents- 
mlnger  looked  for  a  train  at  any  time  after 
he  was  within  400  feet  from  the  crossing 
until  he  heard  the  rumbling  sound.  In  fact, 
upon  cross-examination,  he  testified  as  fol- 
lows: "Q.  Then  you  turned  around  and  fol- 
lowed the  cattle  down,  and  the  next  thing 
you  did,  without  looking  again,  was  you 
heard  the  train,  is  that  right?  A.  Yes,  sir. 
Q.  From  this  point,  when  you  were  400  feet 
from  tbe  track,  you  did  not  look  until  you 
heard  the  train  until  you  saw  it  coming?  A. 
Yes,  sir."  The  Jury  found,  among  other 
facts,  the  following :  "Q.  Could  not  the  plain- 
tiff, if  be  bad  looked  west  at  any  time  when 
he  was  within  400  feet  of  the  crossing,  have 
seen  the  train  if  it  had  been  within  one-balf 
mile?  A.  Yes.  Q.  Would  not  the  plaintiff, 
if  he  bad  looked  west  at  any  time  when 
within  400  feet  of  the  crossing,  have  bad  a 
clear  view  of  the  track  for  one-balf  mile  or 
more?    A.  Yes." 

Loomis,  Blair  &  Scandrett,  for  plaintiff  in 
error.  Geo.  Overmeyer,  for  defendant  in  er- 
ror. 

BENSON,  J.  (after  stating  the  facts  as 
above).  The  negligence  of  the  defendant 
company  In  falling  to  sound  the  whistle  la 
approaching  the  crossing  was  found  by  tbe 
Jury.  The  only  matter  that  we  deem  it  nec- 
essarj-  to  comment  upon  is  the  alleged  con- 
tributory negligence  of  the  plaintiff  in  fail- 
ing to  look  for  an  approaching  train.  After 
he  left  his  field,  and  while  driving  his  herd 
east  along  the  road  parallel  to  the  track,  he 
stoiiped  and  looked  and  listened  several 
times:  and,  when  he  reached  the  point  400 
feet  west  of  the  crossing,  he  diligently  look- 


ed along  the  trade.  From  that  point  to  tbe 
crossing  bis  view  to  the  west  was  unob- 
structed for  a  lialf  mile.  He  was  assisted  by 
a  suitable  person  in  managing  and  driving  bis 
cattle,  and  was  having  no  difficulty  witb 
them,  and  there  was  nothing  to  prevent  bin 
looking  for  a  train.  But  be  did  not  look 
after  leaving  that  point  until  bis  attention 
was  drawn  to  tbe  coming  train  by  Irs 
rumbling,  when  he  was  100  feet  from  the 
crossing,  and  tbe  bead  of  bis  herd  was  Just 
going  upon  the  track.  He  then  made  all 
possible  effort  to  save  bis  cattle,  but  be 
could  not,  for  want  of  time.  In  these  cir- 
cumstances, tbe  rule  announced  in  U.  P. 
Ry.  Co,  V.  Adams,  33  Kan.  427,  6  Pac.  529. 
applies.  The  plaintiff  ought  to  have  looked 
and  listened  within  the  400  feet,  before  driv- 
ing bis  cattle  upon  tbe  track,  which  itself 
was  a  warning  of  danger.  He  was  familiar 
witb  tbe  place,  and  knew  the  peril,  but  still 
neglected  to  take  the  ordinary  precautions 
after  stopping  at  tbe  point  mentioned.  In 
Railroad  Co.  v.  Holland,  GO  Kan.  209,  SO 
Pac.  6,  it  was  held:  "A  person  familiar  witb 
a  railroad  crossing,  where  she  was  injured, 
and  who  knew  a  train  was  due,  looked  for 
a  train  when  she  was  on  a  road  111  feet 
away  from  tbe  crossing,  and  afterward  drove 
tbe  distance  named  on  a  road  parallel  witb 
the  track  and  upon  the  crossing  without 
looking  for  a  train,  when,  if  she  bad  looked 
at  any  point  within  100  feet  of  tbe  crossing, 
or  when  she  was  about  to  cross,  she  could 
have  seen  the  coming  train  and  averted  tbe 
injury.  Held,  that  she  was  guilty  of  con- 
tributory negligence."  The  plaintiff  in  that 
case  bad  looked  for  a  train  when  she  was 
111  feet  from  the  crossing,  but  not  after- 
ward, the  view  being  unobstructed,  and  she 
was  held  to  be  guilty  of  contributory  neg- 
ligence. Tbe  plaintiff  in  that  case  knew  that 
a  train  was  due,  while  in  this  case  the  train 
that  inflicted  tbe  injury  was  late.  Mr.  Ents- 
mlnger,  however,  appears  to  have  been  sen- 
sible of  the  danger,  for  be  watched  for  a 
train  at  other  points,  and  it  will  not  do  to 
say  that  a  person  in  such  circumstances  need 
only  look  and  listen  at  the  times  wben  reg- 
ular trains  are  due.  It  Is  common  knowl- 
edge that  trains  are  often  run  that  are  not 
upon  schedule  time,  and  that  regular  trains 
are  often  delayed.  Tbe  plaintiff  was  ap- 
proaching a  public  crossing  of  a  great  line 
of  railway,  and  was  thereby  warned  of  dan- 
ger. His  failure  to  use  his  senses  is  not  ex- 
cused by  the  fact  that  the  train  was  late. 
In  view  of  the  peril  to  others,  as  well  as  to 
the  one  whose  person  or  property  is  injured, 
tbe  rule  requiring  vigilance  on  tbe  part  of 
ponsons  at  railroad  crossings,  so  often  an- 
nounced by  this  court,  cannot  be  relaxed. 
Railroad  Co.  v.  Willey.  57  Kan.  764,  48  Pac. 
2.">;  Young  v.  Railroad  Co.,  5"  Kan.  144.  45 
I'ac.  583:  Bressier  v.  Railway  Co.,  74  Kan. 
250,  8C  Pac.  472;  Railroad  Co.  v.  Wbeel- 
barjier  (Ivan.)  88  Pac.  531. 
As  the  fiudiugs  of  the  Jury  state  tbe  facts 
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upon  which  the  plaintiff's  negligence  appears, 
the  Judgment  Is  reversed,  with  directions  to 
the  trial  court  to  render  Judgment  In  favor 
of  the  railway  company.  All  the  Justices 
concurring. 


SGHOKNUOEE'T  v.  BOARD  OF  COM'BS  OF 
KKARNY  COUNTI. 

(Supreme  Court  of  Kansas.    Dec.  7,  1907.) 

tiiMiTATiON  OP  Actions  — Debts  of  Munici- 
palities—Bonds. 

The  rule  of  law  that  the  statute  of  limita- 
tions does  not  begin  to  run  in  favor  of  a  munici- 
pal organization  on  its  outstanding  warrants 
until  it  has  money  in  its  treasury  to  redeem 
them  does  not  apply  to  its  ordinary  bonded  in- 
debtedness represented  by  negotiable  bonds  and 
interest  coupons. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  {  204.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kearny  County ; 
Wm.  Eastou  Hutchison,  Judge. 

Action  by  John  F.  Schoeuhoeft  against  the 
board  of  county  commissioners  of  Kearny 
county.  Judgment  for  defendant,  and  plain- 
tlfl  brings  error.    Affirmed. 

T.  F.  Garver  and  J.  B.  Larimer,  for  plain- 
tiff in  error.  E.  R.  Thorp,  Harkness,  Crysler 
&  Hlsted,  and  Frank  P.  Lindsay,  for  defend- 
ant In  error. 

BURCH,  J.  The  plaintiff  sued  for  the  in- 
terest due  upon  certain  municipal  bonds  rep- 
resented by  Interest  coupons,  one  of  which, 
typical  of  the  others,  reads  as  follows:  "No. 
25.  July  1,  1899.  The  township  of  Lakln, 
Finney  county,  state  of  Kansas,  will  pay  to 
bearer,  at  the  Fiscal  Agency  of  the  state  of 
Kansas,  In  the  city  of  New  York,  seven  dol- 
lars and  fifty  cents,  being  six  mouths'  interest 
on  funding  bond  No.  1,  for  1250.00.  A.  B. 
Boylan,  Tp.  Trustee.  Attest:  F.  C.  Kennedy, 
Tp.  Clerk."  The  date  stated  is  that  of  the 
maturity  of  the  coupon.  Proper  allegations 
were  made  showing  that  the  defendant  had 
succeeded  to  the  liability  of  Laklu  township 
In  Finney  county.  When  the  action  was  com- 
menced, more  than  five  years  had  elapsed 
since  the  maturity  of  the  coupons,  and  to 
avoid  the  effect  of  the  statute  of  limitations 
the  following  allegations  were  inserted  In 
each  cause  of  action  of  the  petition:  "That 
when  said  coupon,  by  its  terms,  became  due 
and  payable,  the  same  was  duly  presented  at 
the  ploce  of  payment  therein  mentioned  and 
payment  demanded,  but  was  refused  because 
said  defendant  had  not,  and  did  not  have  at 
any  time  before  or  since,  any  funds  at  said 
place  for  tlie  payment  thereof,  nor  has  said 
defendant,  at  any  time,  made  any  levy  of  tax- 
es or  provided  funds  out  of  which  said  cou- 
pon could  be  paid."  A  demurrer  to  the  pe- 
tition was  sustained,  and  the  question  is  if 
the  matter  quoted  can  have  the  effect  claim- 
ed for  it. 

The  plaintiff  argues  that  the  rule  which 


governs  the  liability  of  a  mTmldpallty  upon 
treasury  warrants  should  apply  to  its  ordi- 
nary bonded  Indebtedness.  The  rule  with  re- 
spect to  warrants  Is  stated  in  School  District 
V.  Bank,  03  Kan.  668,  66  Pac.  630,  as  follows: 
"Orders  were  drawn  by  the  proper  officers 
of  a  school  district  on  the  treasurer  for  the 
payment  of  money  out  of  a  designated  fund. 
In  an  action  against  the  district  on  the  war- 
rants, It  appeared  that  at  no  time  since  the 
debt  was  created  had  there  l)een  any  money 
in  the  treasurer's  hands  applicable  to  the 
payment  of  the  orders.  Held,  that  the  school 
district  was  estopped  from  interposing  the 
defense  that  the  action  was  barred  by  the 
statute  of  limltatioDB."  In  Hubbell  v.  South 
Hutchinson,  64  Kan.  645,  68  Pac.  52,  it  was 
said:  "The  statute  of  limitations  will  not  be- 
gin to  run  In  favor  of  a  city  on  its  outstand- 
ing warrants  until  it  has  money  In  its  treas- 
ury to  satisfy  such  obligations."  Although 
warrants  may  take  the  form  of  negotiable 
paper,  and  be  made  payable  at  a  specific  date, 
they  are  not  negotiable  In  the  commercial 
sense,  belong  in  a  class  by  themselves,  and 
are  fundamentally  different  from  ordinary 
municipal  bonds  and  coupons  representing  in- 
stallments of  Interest  upon  such  bonils.  This 
Is  made  clear  by  the  general  law  relating  to 
the  issuing,  registration,  and  order  of  pay- 
ment of  municipal  warrants.  All  warrants 
must  specify  out  of  what  fund  they  are  pay- 
able and  the  nature  of  the  claim  or  service 
for  which  they  are  issued.  The  clerk  and  the 
treasurer  of  the  municipality  both  make  a 
record  of  them  before  delivery.  It  is  the 
treasurer's  duty  to  pay  them  on  presentation, 
provided,  however,  he  has  sufficient  money  in 
the  fimd  on  which  they  are  drawn  to  do  so. 
If  the  treasurer  cannot  pay  on  presentation, 
he  stamps  them,  "Presented  and  not  paid  for 
want  of  funds,"  and  registers  them.  There- 
after they  are  to  be  paid  in  order  of  registra- 
tion, and,  as  funds  come  In,  the  treasurer  sets 
apart  a  sufficient  sum  to  take  them  up.  At 
stated  times  the  treasurer  publishes  a  call 
for  the  redemption  of  as  many  warrants  as  be 
can  pay,  and  interest  upon  them  ceases  after 
publication  of  the  call.  Gen.  St.  1901,  c.  87. 
Under  this  statute,  warrants  are  simply 
drafts  on  anticipated  revenue  (City  of  Burr- 
ton  V.  Savings  Bank,  28  Kan.  390;  School 
District  V.  Bank,  63  Kan.  668,  66  Pac.  630), 
which,  whatever  the  form  or  expressed  date 
of  maturity,  are  not  in  law  or  In  fact  payable, 
except  as  from  time  to  time  money  to  meet 
them  Is  received  Into  the  specific  fund  of  the 
treasury  upon  which  they  are  drawn.  A 
Judgment  upon  a  warrant  merely  establishes 
the  claim  against  tlie  municipality,  and  it  Is 
still  payable  only  in  the  order  of  its  registra- 
tion from  the  fund  designated  for  the  pur- 
pose. Obligations  of  the  character  of  those 
In  suit  are  general  promises  to  pay  at  all 
events  upon  a  certain  day.  True,  a  fund 
must  be  created  by  taxation  to  meet  coupons 
representing  the  Interest  upon  bonded  indebt- 
edness, but  no  particular  fund  la,  at  the  time 
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of  tbeir  issue,  expressly  pledged  in  advance 
to  their  payment,  and,  whether  or  not  money 
has  been  raised  to  meet  them,  they  are  due 
and  payable  absolutely  upon  the  stated  days 
of  their  maturity.  Perhaps  under  exception- 
al circumstances  warrants  may  sometimes  be- 
come payable  when  funds  to  meet  them  ought 
to  be  in  tbe  treasury,  but  ordinarily  it  is 
the  condition  of  the  public  treasury  which 
matures  them.  Unless  the  circumstances  be 
decidedly  exceptional,  bonds  and  their  at- 
tendant coupons  mature  according  to  contract. 

The  foregoing  being  true,  it  may  properly 
be  said  that  the  Legislature  intended  the  stat- 
ute of  limitations  should  be  regarded  as  com- 
mencing to  rtm  upon  a  warrant  from  the  time 
funds  are  in  the  treasury,  and  not  from  the 
date  of  the  instrument,  or  from  the  nominal 
date  of  maturity  expressed  on  its  face.  In 
any  event,  a  municipality  with  power  to  pro- 
vide the  fundfi  necessary  to  mature  its  out- 
standing warrants  should  not  be  allowed  to 
assert  its  own  neglect  to  take  steps  to  that 
end  for  the  purpose  of  raising  the  bar  of 
the  statute.  But,  since  all  the  reasons  upon 
which  such  conclusions  are  based  fall  in  re- 
spect to  ordinary  negotiable  bonds  and  cou- 
pons, they  must  be  left  to  be  governed  by  the 
law  applicable  to  instruments  of  tbe  class 
to  which  they  belong.  The  plaintiffs  argu- 
ment presumes  largely  upon  general  state- 
ments made  in  decisions  referring  to  particu- 
lar obligations  governed  by  particular  stat- 
utes. Thus  the  language  of  this  court  in  the 
opinion  in  the  case  of  Hubbell  v.  South  Hut- 
chinson, 64  Kan.  645,  68  Pac.  52,  is  quoted 
as  if  decisive  of  this  one.  It  was  there  said: 
"This  action  was  based  upon  certain  written 
obligations,  and,  in  the  absence  of  intervening 
circumstances,  would  Ijecome  barred  within 
five  years  from  the  date  of  their  issuance.  It 
is  the  settled  law  of  this  state,  however,  that 
tbe  statute  of  limitations  does  not  run  in 
favor  of  a  municipal  or  quasi  municipal  cor- 
Iioratlon  upon  its  outstanding  obligations  un- 
til the  corporation  has  provided  a  fund  with 
which  payment  thereof  may  be  made  School 
District  V.  Bank,  63  Kan.  668,  66  Pac.  630, 
and  cases  there  cited ;  Miller  v.  Haskell  Coun- 
ty (Kan.)  66  Pac.  1C84.  The  syllabus  of  the 
case,  the  authorities  cited,  and  the  context 
show  that  the  court  had  in  mind  nothing  but 
the  specific  class  of  Instruments  it  was  then 
considering,  vis.,  municipal  warrants.  It  was 
not  the  purpose  to  settle  (or,  more  accurately 
stated,  to  overturn)  the  law  relating  to  the 
limitation  of  actions  upon  ordinary  municipal 
bonds. 

Tbe  plaintiff  maintains  that,  according  to 
a  certain  line  of  decisions,  when  municipal 
l>oud8  are  payable  out  of  a  fund  which  tbe 
debtor  must  provide  by  a  levy  of  taxes,  it  is 
estopped  to  plead  the  statute  of  limitations 
until  that  duty  has  been  performed,  and 
funds  for  payment  have  been  provided  by 
that  method.  It  is  claimed  the  decision  in 
the  case  of  Underbill  v.  City  of  Sonora,  17 
Cal.  172,  is  to  that  effect     The  court  an- 


nounced  no  such  principle  In  that  case.  The 
ground  of  the  decision  is  apparent  from  the 
second  paragraph  of  the  syllabus,  wbicti 
reads:  "Bonds  of  tbe  city  of  Sonora,  dated 
March  25,  1853,  and  falling  due  In  two  years, 
are  sued  on  April  5,  1860.  March  9,  1855. 
an  act  of  the  Legislature  was  passed,  re- 
incorporating the  city,  and  providing  that, 
*ln  case  the  public  debt  is  not  liquidated  at 
the  expiration  of  three  years,  the  trustees 
shall  have  power  to  levy  a  sufficient  tax.  In 
addition  to  tbe  one  per  cent  authorized'  in 
another  section  for  general  purposes  of  rev- 
enue, 'to  pay  the  outstanding  debt'  March 
29,  1858,  another  similar  act  was  passed,  tbe 
time  mentioned  being  six,  instead  of  three, 
years.  Tbese  acts  were  passed  at  the  instance 
of  the  corporators.  Held,  that  these  acts 
recognize  the  city  debt  and  provide  for  its 
payment;  and  hence  withdraw  the  bondii 
from  the  statute  of  limitations."  The  opin- 
ion is  equally  clear.  An  abstract  from  it  is 
quoted  in  School  EMstrict  v.  Bank,  63  Kan. 
668,  671,  66  Pac.  630.  The  decision  in  the 
case  of  Freeblll  v.  Chamberlain,  65  Cal.  608, 
4  Pac.  646,  is  cited.  It  is  only  necessary  to 
quote  the  syllabus  to  sbow  that  the  coupons 
there  in  suit  were,  by  the  statute  authorizing 
their  issue,  in  effect  placed  In  the  same  cate- 
gory as  warrants  in  this  state.  It  reads: 
"Where  a  statute  provides  for  the  issuing  of 
bonds  of  a  city,  with  interest  coupons  pay- 
able as  fast  as  mon^  should  come  into  the 
treasury  from  special  sources  designated  by 
the  act,  the  statute  of  limitations  does  not 
commence  to  run  against  the  coupons  until 
the  money  is  received  in  the  treasury  in  ac- 
cordance with  the  terms  of  tbe  act.  The  In- 
terest coupons  upon  bonds  of  the  city  of  Sac- 
ramento, issued  under  the  act  of  April  24. 
1858,  are  not  demands  which  are  required  to 
be  presented  for  allowance  to  the  auditor  or 
board  of  trustees.  They  are  payable  on  pres- 
entation to  the  treasurer,  wlienever  there 
are  fxmds  In  his  possession  which  have  been 
appropriated  to  the  payment  of  the  coupons 
by  the  act  authorizing  the  bonds."  The  case 
of  Lincoln  County  v.  Lunlng,  133  U.  S.  529, 
10  Sup.  Ct  303,  33  L.  Ed.  766,  is  relied  upon. 
The  coupons  there  involved  were  virtually 
converted  into  treasury  warrants  by  an  act 
of  the  Legislature  passed  after  they  were  is- 
sued and  accepted  by  the  creditor.  An  ex- 
tract from  the  opinion  by  Mr.  Justice  Brew- 
er is  quoted  in  School  District  v.  Bank,  63 
Kan.  668.  671.  66  Pac.  630.  The  case  of 
Sawyer  v.  Colgan,  102  Cal.  292,  36  P^c.  580^ 
is  also  referred  to.  The  bonds  there  under 
consideration  were  state  bonds  issued  under  a 
special  act  for  a  special  purpose.  It  was  ex- 
liected  that  Congress  would  provide  funds  to 
pay  them.  If  it  did  not  do  so,  tbe  intention 
of  the  Legislature,  as  expressed  in  the  act 
was  that  tbey  should  be  payable  out  of  money 
which  should  be  found  in  tbe  state  treasury 
at  their  maturity,  and  which  should  come  in- 
to the  treasury  after  maturity,  that  had  not 
been  appropriated  to  some  other  purpose.    No 
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snrplns  existed  In  the  general  fund  of  the 
Rtnte  treasury  for  many  years  after  the  date 
of  maturity  stated  In  the  bonda  had  passed, 
and  no  provision  for  paying  them  was  made. 
If  they  had  been  presented  for  payment,  they 
conld  not  have  been  paid  for  want  of  funds. 
The  bondholder  could  not  sue  the  state,  for 
no  law  authorized  htm  to  do  so.  "The  state 
by  reason  of  her  sovereignty  still  held  con- 
trol of  the  question  of  payment  as  to  all  Its 
incidents  of  time,  mode,  and  measure."  So 
it  was  said,  upon  the  authority  of  Underbill 
T.  Sonora,  Freehill  ▼.  Chamberlain,  and 
Lincoln  County  v.  Luning,  that  "It  Is  a  gen- 
eral rule  that  when  payment  is  provided  for 
out  of  a  particular  fund,  or  in  a  particular 
way,  the  debtor  cannot  plead  the  statute  of 
limitations  without  showing  that  the  par- 
ticular fund  has  been  provided,  or  the  method 
pursued."  This  certainly  falls  very  short  of 
establishing  the  doctrine  contended  for.  Tax- 
es are  the  primary  source  of  municipal  rev- 
enue, and  money  accumulated  entirely  from 
taxes  with  which  to  meet  a  general  obligation 
to  pay  cannot  be  said  to  be  a  particular  fund 
in  the  sense  of  the  decision,  nor  can  It  be  said 
that  taxation,  the  chief  method  of  raising 
municipal  revenue,  is  a  special  or  particular 
method.  No  other  authority  cited  by  the 
plaintiff  supports  his  argument,  and  this 
court  is  unwilling  to  extend  the  exceptional 
rules  relating  to  the  treasury  warrants  of  a 
municipality  to  its  bonded  indebtedness. 

Therefore   the   Judgment   of   the   district 
court  Is  affirmed. 


POWERS  et  al.  v.  SCHAnUNO. 
<8apTeme   C-onrt  of  Kaasas.    Dec.  7,  190T.) 

BXECUTOES— Salf   ot   Dbcedeitp's  IjAiins  — 

Estoppel  of  CKRorroBS. 

Whether  or  not,  upon  an  application  by  an 
«xecutor  for  an  order  to  sell  real  estate  to  pay 
debts,  a  probate  court  has  jarisdiction  to  d^ter- 
miBe  a  question  of  adverse  title,  a  creditor  of 
the  estate,  who,  with  full  knowledxe  of  all  the 
facta,  accepts  payment  of  his  claim  ont  of  the 
proceeds  of  snch  a  sale,  cannot  be  beard  to  deny 
the  pnrcfaeser's  title  upon  the  gronnd  that  the 
testator  before  his  death  had  conveyed  the  luid 
to  such  claimant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  JElzecutors  and  Administrators,  S{  1340, 
1541.] 

(Syllabus  by  the  Court,) 

Eirror  from  District  Court  Dickinson  Coun- 
ty; O.  L.  Moore,  Judge. 

Action  by  Martha  Powers  and  Harriet 
Campbell  against  Albert  D.  Scharllng.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Robt.  H.  Kane,  G.  W.  Hurd,  and  R.  A.  Aus- 
tbk,  for  plaintiffs  In  error.  Thos.  Dover,  for 
d^endant  In  error. 

MASON,  J.  David  S&rell  executed  a  will 
In  which  was  incorporated  the  following  pro- 
Tislon:    "I  desire  and  design  to,  and  I  do  b} 


this  paper  writing  (both  ft  will  iind  a  deed), 
create,  convey  to,  and  vest  in,  my  beloved 
daughter,  Harriet  Campbell,  a  present  inter- 
est and  estate  In  and  to  all  the  estate  of 
which  I  am  now  or  shall  be  at  the  time  of 
my  death  seised,  or  to  which  I  am  now  or 
shall  be  then  entitled,  to  the  extent  of  one- 
half  thereof,  always,  however,  subject  to  the 
payment  of  the  said  debts,  expenses  and  leg- 
acies heretofore  mentioned,  and  also  to  a  life 
estate  In  me  for  and  during  the  period  of  my 
natural  life,  and  this  present  interest  and  es- 
tate I  make  upon  a  good,  valuable  and  suffi- 
cient consideration  from  said  Harriet  Camp- 
bell in  addition  to  the  consideration  of  natur- 
al love  and  affection  X  bear  towards  her."  A 
similar  clause  purported  to  convey  to  Harriet 
(Campbell,  as  trustee  for  the  benefit  of  Mar- 
tha Powers,  her  sister,  the  other  half  Inter- 
est in  the  real  estate^  subject  to  the  same 
limitations.  Slbrell  died',  and  a  subsequent 
will  was  duly  probated.  The  personal  prop- 
erty was  Insufficient  to  pay  the  Indebtedness 
of  the  estate.  At  the  time  of  his  death,  Slb- 
rell had  no  real  estate  other  than  an  80-acre 
tract  which  he  had  owned  when  he  made  the 
first  will.  The  executor  applied  for  an  order 
to  sell  this  to  pay  debts.  Martha  Powers 
and  Harriet  Campbell  appeared  and  resist- 
ed the  application,  on  the  ground  that  the 
land  was  theirs  In  virtue  of  the  writing  ^• 
ready  described  as  Incorporated  In  the  earlier 
will.  The  order  was  made,  however,  and  the 
land  was  sold  for  $725  to  Albert  D.  Schar- 
llng, who  received  a  deed  and  took  possession. 
So  much  of  this  sum  as  was  necessary  was 
used  in  paying  the  claims  allowed  against 
the  estate.  Including  one  of  Martha  Powers' 
for  $49  and  one  of  Harriet  Campbell's  for 
$32.  Thereafter,  Martha  Powers  and  Har- 
riet Campbell  brought  an  ttctlon  against 
Scharling  to  recover  the  land,  claiming  that 
the  Inatrtmient  executed  by  Slbrell  bad  at 
once  vested  a  title  in  them,  and  that  the 
executor's  deed  was  void.  A  demurrer  to 
their  petition  was  snbmitted  under  an  ex- 
press stipulation  that  it  should  be  sustained 
Wily  in  case  such  instrument  was  held  to  be 
wholly  testamentary.  The  trial  court  sus- 
tained the  demurrer,  but  upon  proceedings  In 
error  the  decision  was  reversed;  this  court 
holding  that,  so  far  as  the  instrument  relat- 
ed to  real  estate  owned  by  aibrell  at  the  time 
of  its  execution,  It  was  contractual  and  ir- 
revocable. Powers  V.  Scharllng,  64  Kan.  339, 
87  Pac.  820.  A  trial  resulted  in  a  Judgmmt 
for  the  defendant,  which  was  reversed  upon 
the  ground  that  competent  evidence  had  been 
rejected.  Powers  v.  Scharllng,  71  Kan.  716, 
81  Pac.  479.  At  a  second  trial  it  was  agreed 
that  all  disputed  facts  should  be  submitted 
to  the  Jury  by  special  questions,  and  that 
all  other  matter  should  be  snbmitted  to  the 
court  Pursuant  to  this  arrangement,  the 
Jury  made  a  number  of  findings  of  fact  but 
returned  no  general  verdict  The  court  adopt- 
ed these  findings  (with  one  exception  to  be 
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noted  later),  made  some  additional  aaea  bas- 
ed upon  the  admissions  of  the  parties  and  the 
undisputed  evidence,  and  announced  various 
conclusions  of  law  fatal  to  a  recovery  by  the 
plaintiff.  A  Judgment  for  the  defendant  fol- 
lowed, from  which  error  is  prosecuted. 

The  position  of  the  plaintiffs  is  that  the  in- 
strument signed  by  Slbrell  vested  in  them  up- 
on its  delivery,  which  was  foimd  by  the  jury 
to  have  talcen  place  immediately  upon  its 
execution,  a  title  to  the  land,  subject  only  to 
Sibrell's  life  interest,  and  to  what  was  in  ef- 
fect a  lien  for  the  payment  of  the  charges 
against  his  estate;  that  no  title  was  left  in 
the  testator  to  be  sold  by  his  executor;  and 
that  the  only  method  available  for  the  en- 
forcement of  the  Hen  was  by  an  equitable  ac- 
tion In  the  district  court  To  this  the  de- 
fendant responds  that  whatever  right  the  two 
daughters  acquired  was  in  subjection  to  a 
title  remaining  in  their  father  as  security  for 
the  payment  of  his  debts,  and  that  the  execu- 
tor's sale  was  properly  made;  or.  If  not,  that 
the  probate  court  had  jurisdiction  of  the  sub- 
ject-matter, and,  even  If  the  order  to  sell  was 
erroneous,  It  was  not  void,  and,  not  having 
been  appealed  from,  is  conclusive,  not  being 
open  to  collateral  attack;  and  that,  at  all 
events,  the  plaintiffs,  having  accepted  a  part 
of  the  proceeds  of  the  sale  in  satisfaction  of 
their  demands  against  the  estate  with  a  full 
knowledge  of  all  the  facts,  are  estopped  to 
question  the  validity  of  the  deed.  The  trial 
tourt  sustained  all  of  the  defendant's  conten- 
tions. The  argument  against  the  right  of  the 
executor  to  sell  the  land  is  at  least  plausible, 
and,  if  the  title  had  in  fact  passed  to  Sibrell's 
daughters,  there  is  difficulty  in  giving  the  de- 
cision of  the  probate  court  to  the  contrary 
the  effect  of  an  adjudication.  The  usxial  rule 
is  that  probate  courts  cannot  determine  ques- 
tions of  title  so  as  to  conclude  persons  claim- 
ing adversely  to  the  estate — that  the  power  to 
decide  what  shall  be  done  with  property  own- 
ed by  a  decedent  does  not  include  the  power 
to  decide  what  property  the  decedent  owned. 
11  Cjc  700;  18  Cyc.  745;  11  A.  &  B.  Bncycl. 
of  L.  1004;  Stewart  v.  Lohr,  1  Wash.  341.  25 
Pac.  4.57,  22  Am.  St.  Hep.  150;  In  re  Walker's 
Will,  130  N.  X.  20,  32  X.  E.  633.  A  different 
view,  however,  is  suggested  in  Van  Fleet's 
Collateral  Attack,  §  173,  but  the  only  case 
cited  in  its  support  turned  upon  the  phrase- 
ology of  the  statute  involved.  In  Amos  v. 
I^ivingston,  26  Kan.  106,  a  question  of  adverse 
title  was  litigated  in  proceedings  begun  by  an 
administrator  for  the  sale  of  real  estate,  but 
the  question  of  jurisdiction  was  not  raised. 
In  Rogers  v.  Clemmans,  26  Kan.  522,  an  ad- 
ministrator's sale  of  real  estate  was  held  to 
be  absolutely  void  because  the  heirs  derived 
title  directly  from  the  federal  government, 
and  not  through  the  intestate,  and  because 
of  a  want  of  notice.  In  Coulson  v.  Wing,  42 
Kan.  507,  22  Pac.  570,  16  Am.  St.  Rei).  503, 
the  first  of  these  reasons  was  held  to  have 
been   sufficient     The   cases    Involving    the 


homestead  right  (Fudge  v.  Fudge,  23  Kan, 
416)  and  the  exemption  of  land  from  sale  for 
a  debt  created  while  the  title  was  in  the 
government  (Watkins  v.  Mullen,  62  Kan.  1, 
61  Pac.  385,  84  Am.  St  Rep.  372)  turn  uiwii 
a  different  question;  adverse  title  not  being 
involved.  Even  such  provisions  as  that  giv- 
ing an  administrator  authority  to  sell  lauds 
conveyed  by  the  deceased  in  fraud  of  cred- 
itors (Gen.  St  1901,  §  2021)  are  commoiUy  en- 
forced by  proceedings  brought  in  a  court  hav- 
ing equitable  jurisdiction.  18  Cyc.  692,  note 
60;  Barker  v.  Battey,  62  Kan.  584  64  Pac. 
75.  It  will  not,  however,  be  necessary  to  de- 
cide the  effect  of  the  contractual  matter  in- 
serted in  the  will,  or  the  extent  of  the  Jm-Is- 
dlction  of  the  probate  court  for  the  judg- 
ment of  the  district  court  can  be  affirmed 
upon  the  proposition  that  the  plaintiffs  are 
not  in  a  position  to  deny  the  defendant's 
title. 

It  is  a  familar  and  well-settled  principle 
that  one  who,  with  full  knowledge  of  the 
facts,  accepts  the  benefits  of  a  void  judicial 
sale,  is  thereby  precluded  from  questioning 
its  validity.  Freeman  on  Void  Judicial 
Sales,  i  50;  Meddes  v.  Kenny,  176  Mo.  200, 
75  S.  W.  633,  08  Am.  St.  Rep.  496,  and  note 
citing  other  cases  in  that  series.  Whether 
the  principle  is  described  as  equitable  estop- 
pel, quasi  estoppel,  waiver,  ratification,  elec- 
tion, or  as  a  requirement  of  consistency  in 
conduct  is  not  very  important.  It  Is  really 
but  an  application  of  the  homely  proverb 
that  one  may  not  eat  his  cake,  and  have  it 
too.  Decisions  in  which  it  has  been  applied 
to  sales  wade  by  executors  and  administra- 
tors are  collected  in  11  A.  &  E.  Encycl.  of  L. 
1124,  and  In  18  Cyc.  780.  In  the  latter  work 
the  doctrine  Is  thus  expressed:  "One  who 
has  knowingly  accepted  and  retained  the  pur- 
chase money,  or  a  part  thereof.  Is  thereby 
estopped  from  afterwards  attacking  the  sale 
or  asserting  title  to  the  land,  but  it  is  neces- 
sary in  order  to  work  the  estoppel  that  the 
I)erson  receiving  the  money  should  have 
known  at  the  time  of  the  facts  rendering  the 
sale  invalid,  and  that  what  was  received 
was  proceeds  of  the  sale."  The  Kansas  case 
most  nearly  in  point  is  Crane  v.  Lowe,  59 
Kan.  606,  54  Pac.  666,  where  It  was  held  that 
the  acceptance  of  the  payment  of  a  legacy 
out  of  the  proceeds  of  a  void  executor's  sale 
of  real  estate  prevented  an  heir  from  claim- 
ing the  land.  A  creditor  who  accepts  the 
payment  of  his  debt  out  of  the  proceeds  of 
his  own  property  stands  upon  the  same  foot- 
ing as  a  legatee  or  an  heir  who  receives  a 
legacy  or  distributive  share  of  the  estate 
from  a  like  source.  He  may  not  enjoy  the 
benefit  of  the  sale  and  escape  its  burden.  In- 
stances in  which  the  rule  has  been  invoked 
against  a  creditor  do  not  seem  to  be  common, 
but  one  is  fotmd  in  Beard  v.  Cash  et  al..  32 
La.  Ann.  121;  the  first  paragraph  of  the  syl- 
labus reading:  "A  creditor  of  a  succeeslon, 
who  has  received  his  share  of  the  proceeds 
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of  tlie  sale  of  certain  land  belonging  to  the 
auccession,  cannot  be  heard  to  claim  tbe  an- 
nulment of  the  aale,  and  to  assert  his  title 
to  tbe  land." 

The  jury  found  that  the  plaintifTs,  at  the 
time  they  presented  their  accounts  against 
the  estate,  did  not  know  that  the  personal 
property  left  by  Sibrell  was  insufficient  to 
provide  payment  for  the  claims  which  bad 
already  been  allowed.  The  court,  while  not 
in  so  many  words  setting  this  finding  aside, 
did  so  in  effect  by  pronouncing  it  to  be  wholly 
unsupported  by  the  testimony  and  contrary 
to  the  evidence.  This  action  implied  a  find- 
ing by  tbe  court  that  the  plaintiffs  had  such 
knowledge  at  the  time  referred  to,  and,  as 
the  evidence  has  not  been  preserved,  such 
must  be  taken  to  be  the  fact.  The  court's 
statement  also  shows  by  express  recitals 
that,  at  the  time  these  claims  were  filed,  two 
annual  settlements  had  already  been  made 
by  the  administrator,  disclosing  that  tbe  per- 
sonalty of  the  estate  had  already  been  ex- 
hausted In  the  payment  of  prior  demands, 
and  inferentlally  that  the  plaintiffs  knew 
this  to  be  true.  In  support  of  the  Judgment, 
It  may  also  be  inferred  that  the  plaintiffs 
knew  there  were  no  other  assets  of  any  char- 
Kicter  from  which  tbey  might  expect  payment. 
It  therefore  appears  that  they  demanded 
payment  of  their  charges  against  the  estate 
knowing  that  no  fund  could  be  available  for 
the  purpose  except  that  produced  by  the 
sale  of  the  real  estate  which  they  now  claim, 
and  that  tbey  accepted  in  satisfaction  there- 
of money  which  they  knew  could  only  have 
come,  and  In  fact  did  come,  from  that  source. 
This  consideration  would  seem  to  preclude 
their  attacking  the  validity  of  the  sale  under 
any  circumstances.  There  is  nothing,  how- 
ever, in  the  facts  presented,  to  entitle  them  to 
any  peculiar  leniency  of  treatment,  or  to 
shield  them  from  the  full  rigor  of  the  rule 
stated,  if  such  a  rule  may  ever  be  regarded 
as  rigorous.  It  is  beyond  dispute  that  the 
Interest  of  the  plaintiffs  In  the  land  was  sub- 
ject to  the  payment  of  the  debts  of  the  es- 
tate, and  that  It  was  the  province  of  the  pro- 
bate court  to  see  that  such  charge  was  en- 
forced. If  a  mistake  was  made  In  tbe  method 
pursued,  it  was  through  a  misconception  of 
a  doubtful  matter  of  law.  No  claim  is  made 
that  the  sale  was  unfairly  conducted,  or  that 
the  price  paid  was  inadequate.  The  plaintiffs 
are  standing  upon  a  technical  right,  and  no 
substantial  injustice  or  hardship  can  result 
from  holding  them  to  the  ordinary  standard 
of  consistent  conduct.  It  is  true  that  the 
amount  received  and  retained  by  each  was 
small  in  comparison  with  the  value  of  the 
property.  Yet  it  was  enough  to  be  substan- 
tial— it  was  not  merely  nominal.  The  rule 
that  he  who  claims  the  benefit  of  a  transaction 
must  take  also  its  burden  does  not  proceed 
upon  a  theory  of  compensntion.  and  its  appli- 
cation does  not  Involve  a  weighing  of  the  ad- 
vantage gained  against  that  lost. 

The  Judgment  is  affirmed. 


BELMJVUE  GAS  ft  OIL  CO.  v.  PENNELL. 

(Supreme  Court  of   Kansas.    Dec.  7,   1907.) 
Mines   and  Minebals  — Gas   Lease  — Con- 

STRCCnON. 

An  ordinary  gas  lease  contained  a  danse 
which  reads: 

"To  pipe  gas  to  the  house  for  domestic  purpos- 
es as  soon  as  well  is  coraplpted." 

Held,  that  by  this  proA-ision  the  parties  in- 
tended that  the  gas  furnished  thereunder  should 
be  supplied  witliout  charge. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Chautauqua 
County;   G.  P.  Aikman,  .Tudge. 

Action  by  S.  W.  Pennell  against  the  Belle- 
vue  Gas  &  Oil  Company.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

On  August  13,  1903,  tbe  defendant  in  error 
executed  and  delivered  a  gas  lease  to  S. 
Breckenrldge,  which  was  subsequently  as- 
signed to,  and  Is  now  the  property  of,  the 
plaintiff  In  error.  It  reads:  "Lease  for  Oil 
and  Gas.  This  agreement,  made  this  13th 
day  of  August,  1903,  by  and  between  S.  W. 
Pennell  of  Chautauqua  county,  Kansas,  of 
the  first  part,  and  S.  Breckenrldge  of  Santa 
Paula  of  Ventura  county,  state  of  California, 
of  tbe  second  part,  wltnesseth :  That  for  and 
In  consideration  of  the  sum  of  one  dollar,  the 
receipt  of  which  is  hereby  acknowledged,  and 
of  the  rents  and  royalties  hereinafter  specifi- 
ed, the  party  of  the  first  part  has  and  does 
grant  and  lease  to  the  party  of  tlie  second 
part  tbe  exclusive  right  of  searching  for  and 
producing  petroleum  and  natural  gas,  with 
the  right  necessary  to  do  these  things,  and 
the  right  to  assign,  sublet  and  subdivide  a 
certain  tract  or  parcel  of  laud  situate  In 
Belleville  township.  Chautauqua  county, 
state  of  Kansas,  bounded  and  described  as 
follows:  On  the  north  by  section  line  be- 
tween 8  and  17;  on  tbe  east  by  lands  of 
Mayfield  and  Lynn;  on  the  south  by  lands 
of  Mayfield  place;  on  the  west  by  lands  of 
Huff,  also  20  acres— S.  %  S.  W.  S.  E,  sec. 
8,  twp.  3r>,  r.  12.  To  have  and  to  hold  the 
said  premises  for  the  term  of  two  years  from 
this  date  and  so  much  longer  as  oil  and  gas 
can  be  produced  in  paying  quantities  or 
royalty  is  paid.  The  second  party  agrees: 
(1)  To  deliver  to  the  first  party  in  tanks  or 
pipe  lines  the  one-sixth  part  of  all  oil  produc- 
ed and  saved  on  these  premises.  (2)  If  gas 
Is  found  In  paying  quantities  and  utilized 
away  from  this  farm  to  pay  to  party  of  the 
first  part  one  hundred  dollars  per  annum 
for  the  gas  from  each  well  so  used.  (3)  To 
conduct  operations  so  as  to  least  interfere 
with  fanning  privileges.  (4)  To  drill  no 
well  within  000  ft  of  the  buildings  on  these 
premises  except  by  consent  of  the  first  party. 
(5)  To  complete  one  well  every  sixty  days 
thereafter  until  ten  wells  are  completed  on 
said  lands,  provided  oil  is  found  in  paying 
quantities  in  each  well  so  drilled.  (6)  To 
pipe  gas  to  the  house  for  domestic  purposes 
as  soon  as  well  is  completed.    This  block,  of 


Digitized  by  VjOOQ  IC 


11Q2 


92  PACIFIC  REPOBTBB. 


(Kjul 


which  this  Is  a  part,  being  the  block  of  26C 
acres  In  BeHeyllle  township,  Chaatauqua 
<-ounty,  state  of  Kansas,  on  the  waters  of 
Hickory  creek.  Second  party  shall  have  use 
of  slfflclent  oil,  water  and  gas  free  to  run 
all  necessary  machinery  for  operation  of  said 
lease  and  the  right  to  lay  pipe  lines  for  wa- 
ter and  gas  on  and  across  said  premises; 
also  the  right  to  remove  any  machinery  or 
fixtures  placed  on  the  premises  by,  »  •  • 
and  may  at  any  time  surrender  this  lease  and 
be  released  from  all  liabilities  thereunder 
upon  payment  of  ten  dollars.  All  coudltions 
and  covenants  herein  shall  extend  to  the 
heirs,  successors,  or  assigns  of  the  parties 
thereto.  All  era.sures  and  iuterllueations 
made  l)efore  signing.  In  witness  whereof, 
we,  the  said  parties  of  the  first  and  second 
parts,  have  hereunto  set  our  hands  the  day 
and  year  first  above  written." 

Afterwards,  a  gas  well  was  completed 
within  the  time  limited  by  the  lease,  and 
gas  was  piiied  therefrom  to  the  lionie  of  the 
lessor,  who  used  gas  therefrom  for  domestic 
l)urposes  prior  to.  and  since,  August  13.  1904. 
On  August  13,  1904.  plaintifF  lu  error  iwld  in 
cash  the  $100  stipulated  in  the  lease  as  the 
annual  rent  for  a  gas  well.  On  August  13. 
190.5,  defendant  presented  to  the  plaintiff,  as 
payment  of  the  rent  for  the  year  Just  expired, 
an  account  for  gas  used  by  him.  amounting 
to  $97,  together  with  $3  cash,  which  was  re- 
fused l>y  the  plaintiff,  and  this  action  was 
commenced  to  recover  said  rent.  The  case 
was  submitted  to  the  cfourt  upon  an  agreed 
statement  of  facts,  which,  so  far  as  material, 
reads:  "Agreed  Statement  of  Facts.  It  is 
admitted  that  tlie  well  was  drilled  within  the 
time  prescribed  in  the  lease,  and  that  on  the 
13th  day  of  August,  190.'),  |100  was  due  to 
the  plaintiff  for  rental  for  the  gas  well.  It 
is  also  admitted  that  on  the  13th  day  of 
August,  1903,  defendant  presented  to  the 
plaintiff  the  itemized  statement,  a  copy  of 
which  is  attached  to  its  answer,  and  f3  In 
cash,  which  defendant  offered  in  payment  for 
said  $100,  which  was  refused  by  tiie  plain- 
tiff. It  Is  also  admitted  that  on  August  12, 
1904,  defendant,  through  its  agent,  J.  B. 
Swan,  imid  $100  as  rental  on  said  gas  well 
to  the  plaintiff,  and  ttiat  plaintiff  would  tes- 
tify that,  at  the  time  said  payment  was  made, 
he  (the  plaintiff)  handed  said  Swan  the  copy 
of  said  oil  and  gas  lease,  which  Swan  read 
before  making  said  payment,  and,  if  Swan 
was  present,  he  would  testify  that  he  made 
said  pa.vmeut,  without  knowle<lge  of  the 
terms  and  conditions  of  this  lease,  and  gave 
a  check,  because  he  feared  that  unless  he 
did  so  the  lease  would  expire  the  next  day. 
The  defendant  presented  no  bill  to  the  plain- 
tiff for  the  gas  used  during  the  years  of 
l!Ki3  and  1904."  The  plaintiff  recovered,  and 
the  defendant,  as  plaintiff  in  error,  brings 
the  case  liere  for  review. 

Joseph  P.  Rosslter,  for  plaintiff  in  error. 
J.  B.  Cliarlton,  for  defendant  in  error. 


GRAVES,  J.  (after  stating  the  facto  ait 
above).  The  only  controversy  t)etween  the 
parties  arises  upon  ttie  proper  interpretation 
to  lie  given  to  subdivision  6  of  the  lease, 
which  reads :  "To  pipe  gas  to  the  house  for 
domestic  purposes  as  soon  as  well  Is  com- 
pleted." The  defendant  In  error  insists  that, 
under  this  clause,  gas  is  to  be  delivered  at 
his  home  free,  and  therefore  the  account  pre- 
sented by  the  gas  company  does  not  constitute 
any  claim  against  bim.  On  the  other  tiand. 
the  gas  company  claims  tliat  the  word  "free" 
Is  not  used  in  this  clanse,  and  should  not  be 
arbitrarily  read  into  it.  The  trial  court  de- 
cided that,  taking  the  whole  instrument,  the 
situation  of  the  parties,  and  the  subject-mat- 
ter of  the  contract  together,  it  was  apparent 
that  the  parties  intended  that  gas  should  be 
furnished  without  charge.  It  will  be  observ- 
ed that  this  Is  one  of  the  agreements  on  tbe 
part  of  tile  grantee  which  constitutes  the 
consideration  for  the  lease.  This  clause  ex- 
pressly limits  the  amount  to  be  furnished 
to  "domestic  purposes."  Why  this  limitation, 
if  all  the  gas  furnished  was  to  be  paid  for 
at  Its  market  value?  No  price  is  named  in 
this  clause,  or  anywhere  in  the  lease  for  the 
gas  furnished.  This  omission  seems  at  least 
unusual.  If  It  was  intended  that  the  gas 
should  be  imid  for.  The  omission  of  the  gas 
company  to  collect  or  demand  payment  for 
gas  used  prior  to  August.  1904,  Is  also  un- 
usual. If  payment  therefor  was  expected. 
We  are  unable  to  say  that  the  district  court 
erred  in  its  interi>retation  of  this  clause. 

The  Judgment  is  affirmed. 


MISSOtTBI.  K.  &  T.  R.  CO.  v.  Tj.  A.  WAT- 
KINS  MERCHANDISE  CO. 
(Supreme   Court  of   Kansas.    Dec.  7,   1907.^ 

1.  TBIAL— Qt'KSTIOXS  FOB  COURT  AXD  JUBT. 

WlK-never  the  evidence  has  reached  a  point 
where  it  muKt  be  weighed  and  conclusions  de- 
duced therefrom,  the  jury  alone  muxt  nuilce  the 
deductions  in  the  first  instance,  and  not  the 
court. 

TEd.  Note.— For  caseB  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  «S  332,  333.1 

2.  Carbters— Tioss  of  Goods— Actions— Ques- 
tions FOB  .Fury. 

In  an  action  for  loss  of  <oods  through  the 

alleged  nPKliBencp  of  a  common  carrier,  where 
there  is  no  direct  evidence  to  .«how  whether  the 
loss  was  cniiKed  by  the  negligence  alleged,  or  by 
defect  in  the  tank  furnished  by  the  plaintilT 
consignee,  or  by  causes  specified  in  the  bill  of 
Indiug  as  relieving  the  carrier  from  liability, 
but  must  be  detennined  by  inferences  or  de- 
ductions from  facts  proven,  the  court  should  not 
sustain  a  demurrer  to  the  evidence  nor  direct  a 
verdict. 

llCd.  Note. — For  cases  in  ooint,  see  Cent.  Dig. 
vol.  0,  Carriers,  H  59G-.'i98.] 

3.  Triat.-Vkrdict— Special  Fisnisos. 

Special    findings    accompanyini;    a    verdict 
rendered  on  the  direction  of  the  court  are  im- 
material. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyou  County; 
F.  A.  Meckel,  Judg& 
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Action  by  the  L.  A.  Watklns  Merchandise 
Company  against  the  Missouri,  Kansas  & 
Texas  Railroad  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

Jno.  Madden,  W.  W.  Brown,  and  L.  B. 
Kellogg,  for  plaintiff  In  error.  Hamer  & 
Harris,  for  defendant  in  error, 

BENSON,  J.  The  defendant  in  error  was 
the  owner  of  a  tank  car  used  in  transporting 
tar.  TIic  Missouri,  Kansas  &  Texas  Railroad 
Company  received  this  car  from  the  Missouri 
Pacific  Railway  Company  at  Council  Grove, 
took  It  to  Emporia,  and  placed  it  on  the  east 
transfer  track  of  the  connecting  line,  by 
which  its  railway  in  that  city  is  connected 
-with  that  of  the  Atchison,  Topeka  &  Santa 
Vt  Railway  Company.  In  accordance  with 
the  course  of  business  between  these  com- 
panies, cars  for  the  Santa  F6  Company  are 
switched  to  the  east  track,  and  cars  for  the 
Missouri,  Kansas  &  Texas  Company  are 
switched  to  the  west  track  of  their  connect- 
ing transfer  line.  This  transfer  line  consists 
of  these  two  tracks.  This  tank  car  was  tak- 
en by  the  Santa  F6  Company  from  the  east 
connecting  track,  to  the  Emporia  Gas  Works, 
situated  attout  one-half  mile  south  on  its  line, 
and  there  filled  with  coal  tar,  and  then 
switched  by  the  Santa  F6  Company  back  to 
the  west  connecting  track  for  the  Missouri, 
Kansas  &  Texas  Company.  For  this  serv- 
ice the  last-named  company  paid  the  Santa 
F6  Company  $2,  which  was  added  to  the 
freight  bill,  and  collected  with  its  charges 
from  the  plaintiff,  by  the  Missouri,  Kansas 
&  Texas  Company.  After  the  car  was  so  fill- 
ed and  placed  on  the  west  connecting  track, 
a  bill  of  lading  was  issued  to  the  gas  com- 
pany, which  It  attached  to  a  draft  for  the 
price,  and  forwarded  it  for  collection  through 
a  local  bank.  While  standing  thus  upon  the 
west  connecting  track,  about  six  hours  after 
It  was  left  there,  and  before  being  moved  by 
the  Missouri,  Kansas  &  Texas  Company,  the 
tar  leaked  out,  and  was  lost.  No  leak  was 
discovered,  however,  when  the  car  was 
switched  to  this  track.  The  loss  became 
known  to  the  Missouri,  Kansas  &  Texas  Com- 
pany almost  immediately  after  It  occurred. 
The  car  was  an  old  one,  and  the  evidence 
tends  to  show  that  soon  after  It  was  left 
»tanding  on  the  connecting  track  it  was  shov- 
ed along  by  the  Santa  F6  Company  in  switch- 
ing other  cars,  causing  a  "bumping"  of  the 
cars  on  such  track.  The  bill  of  lading  con- 
tained the  following  clause:  "It  is  under- 
stood, as  a  part  of  the  conditions  under 
which  said  packages  are  received,  that  nei- 
ther this  railway  company  nor  other  carrier 
shall  be  liable  for  leakage  or  fermenting  of 
any  kind  of  liquids,  arising  from  expansion, 
bursting  of  packages,  or  other  unavoidable 
causes.  •  •  •  "  The  court  directed  a  ver- 
dict for  the  plaintiff  upon  which  Judgment 
was  rendered.  The  plaintiff  alleged  negli- 
gence in  moving  and  handling  the  car  where- 


by it  became  Injured,  thereby  causing  the 
loss.  Whether  it  was  so  injured,  or  wheth- 
er the  loss  was  caused  by  the  defective  cmi- 
dition  of  the  car  or  tank  furnished  by  the 
plaintiff,  or  by  "expansion  or  bursting  of  the 
packages"  (in  this  case  the  tank),  were  ques- 
tions of  fact  to  be  determined  by  the  Jury 
upon  all  the  evidence,  under  proi)er  Instruc- 
tions. There  was  no  direct  evidence  that 
the  car  was  injured  in  switching;  nor  was 
there  any  direct  evidence  of  expansion  or 
other  cause  of  leakage.  The  cause  of  the 
loss  was  a  matter  of  Inference  or  deduction 
from  the  facts  proven,  and  such  Inference  or 
deduction  was  for  the  Jury.  "Whenever  the 
testimony  has  reached  such  a  i>oint  that  It 
must  be  weighed  and  conciu.sions  deduced 
therefrom,  the  Jury  alone  must  make  the  de- 
ductions tn  the  first  instance,  and  not  the 
court."  Avery  v.  Railroad  Co.,  73  Kan.  563, 
5C4,  85  Pac.  600. 

For  the  same  reason  the  demurrer  to  the 
evidence  was  properly  overruled.  There  was 
no  error  in  refusing  to  enter  Judgment  on 
the  findings.  They  were  immaterial  in  view 
of  the  instruction  to  find  for  the  plaintiff. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 

GRAVES,  J.,  not  sitting. 


RUDOIiPH    V.    NATIONAL    LIVE    STOCK 
COMMISSION  CO. 

(Supreme  Court  of  KansH!:.    Pec.  7,  1S)07.) 

1.  CHATTEt.  MOBTGAGES  — TbASSFER  OF  MORT- 
GAGED Property  —  Trover  —  Evidence  — 
Question  fob  Jcbt. 

Where  T.,  tlie  owner,  delivered  to  R.,  in 
Cowley  county,  50  steers  to  be  pastured  there, 
and  afterwards,  while  they  were  m  R.'s  pasture 
in  that  county,  executed  a  mortgage  on  "60 
head  of  three-year  old  native  steers,  all  dehorn- 
ed and  all  branded  "IT  on  right  hip,"  reciting 
that  they  were  all  the  steers  of  that  brand  and 
description  owned  by  T.,  and  that  they  were  all 
in  Butler  county;  and  the  description  given  in 
the  mortgage  applied  to  the  cattle  in  R.'s  pas- 
ture, except  as  to  location;  and  R..  after  the 
mortgage  was  filed,  but  without  actual  knowl- 
edge of  its  existence,  assisted  T.  In  disposing  of 
the  steers  so  in  his  possession,  and  was  sued 
for  conversion  by  the  assignee  of  the  mortgage — 
a  question  was  presented  for  a  Jur.v  to  deter- 
mine wliether  the  steers  so  disposed  of  were  part 
of  those  mortgaged. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  %  464.J 

2.  Same— Description  of  Pbopebtt— Notice. 

If  a  person  of  ordinary  pmdence,  reading 
such  mortgage,  and  making  such  reasonable  in- 
quiries as  the  mortgage  itself  suggests,  would 
identify  the  cattle  in  the  pasture  and  so  dispos- 
ed of  as  part  of  those  so  mortgaged,  then  the 
mortgage,  being  duly  filed  in  the  proper  office, 
is  sufficient  to  charge  third  persons  with  notice ; 
otherwise  not. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  i).  Chattel  Mortgages,  §g  246-252.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cowley  Coun- 
ty;   C.  L.  Swarts,  Judge. 
Action  by  tlie  National  Lire  Stock  Corn- 
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mission  Company  against  3.  A.  Rudolph. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

Tlie  National  Lire  Stock  Commission  Com- 
pany, hereinafter  referred  to  as  tlie  National 
Company,  Is  a  corporation  doing  business  In 
Chicago  and  St.  Loula  J.  A.  Rudolph  Is  a  far- 
mer and  agistor  residing  In  Cowley  county. 
On  or  about  April  25,  1901,  W.  P.  Thomas, 
then  residing  In  Butler  county,  took  to  Mr. 
Rudolph's  farm  In  Cowley  county  50  dehorn- 
ed native  steers,  three  years  old,  branded  "T" 
on  the  right  hip,  and  left  them  with  Rudolph 
to  be  pastured.  The  steers  remained  In  Ru- 
dolph's possession,  and  were  pastured  by  him 
until  September  10,  1901,  for  a  compensation 
agreed  upon.  On  that  date  Thomas  called 
for  the  cattle  to  ship  them  out,  but,  not  hav- 
ing the  money  due  for  the  pasturage,  propos- 
ed to  Rudolph  that  they  be  shipped  for  sale 
In  his  (Rudolph's)  name,  and  that  an  order 
should  be  given  to  him  for  the  proceeds,  less 
$87.00  due  for  the  pasturage.  This  was 
agreed  upon,  and  the  cattle  were  accordingly 
billed  and  shipped  In  Rudolph's  name,  to- 
gether with  a  cow  belonging  to  Rudolph,  all 
consigned  to  the  National  Company.  Rudolph 
gave  to  Thomas  the  following  Instrument: 
"Latham,  Kansas.  Sept.  10,  1901.  National 
Live  Stock  Commission  Company,  Chicago, 
Ills. — Gentlemen:  Mr.  Thomas  has  two  cars 
of  cattle  for  you  consigned  in  my  name.  You 
send  me  $87.50  and  the  net  proceeds  of  one 
cow  in  the  bunch.  Send  to  First  National 
Bank  of  Wlnfleld,  Kansas,  and  the  balance  to 
Mr.  Thomas,  and  oblige,  yours  truly,  J.  A. 
Rudolph."  Thomas  and  Rudolph  loaded  the 
cattle  in  the  cars  In  Cowley  county,  Kan., 
and  they  were  received  by  the  National  Com- 
pany at  East  St.  Louis  on  September  12th,  In 
due  course.  Thomas,  who  accompanied  the 
cattle,  presented  the  above  letter  to  that 
company.  The  cattle  were  sold  on  the  mar- 
ket, and  the  proceeds  disposed  of  by  the  Na- 
tional Company,  as  directed  In  the  letter. 
Thomas  received  $10  in  cash,  and  $1,719  re- 
mitted for  his  account  to  a  bank  In  Augus- 
ta ;  the  balance,  $123.93,  proceeds  of  the  cow 
and  $87.50  for  pasturage,  was  remitted  to  a 
bank  In  Winfleld  for  Rudolph.  On  May  10, 
1901,  Thomas  executed  to  the  Northwestern 
Live  Stock  Commission  Company  of  Kansas 
City,  Kan.,  a  chattel  mortgage  upon  certain 
cattle  described  therein  as  follows:  "Sixty 
bead  of  three-year  old  native  steers,  all  de- 
horned, and  all  branded  "T"  on  right  hip, 
and  are  all  the  cattle  I  own  of  this  brand  or 
description."  This  mortgage  contained  also 
the  following  provisions :  "This  mortgage  Is 
a  renewal  of  one  made  September  13,  1900, 
for  $2,019.90,  due  In  two  hundred  and  forty 
days,  by  first  party.  The  same  being  now 
located  on  my  farm  four  miles  north  of  Odes- 
sa, Butler  county,  Kansas,  and  when  market- 
ed said  cattle  are  to  be  shipped  and  couslfm- 
ed  for  sale  to  vhe  Northwestern  Live  Stock 
Commission  Company  at  the  Kansas  City 
Stock    Yards."    This   mortgage   was   dated 


May  10,  1901,  and  was  filed  for  record  in  the 
office  of  the  register  of  deeds  of  Butler  coun- 
ty May  14,  1901.  Neither  Rudolph  nor  the 
National  Company  bad  any  knowledge  of  this 
mortgage,  nor  any  notice  thereof  except  such 
as  the  filing  Imparted,  until  three  weeks  aft* 
er  the  cattle  were  so  sold  on  the  market, 
when  the  Northwestern  Company  Informed 
the  National  Company  of  their  mortgage. 
The  Northwestern  Company  then  demanded 
the  net  proceeds  of  the  cattle  from  the  Na- 
tional Company,  and  afterwards  sued  to  re- 
cover It.  Pending  the  suit,  the  latter  com- 
pany paid  $1,000  to  the  Northwestern  Com- 
pany, and  took  from  It  an  assignment  of  the 
mortgage  and  notes  secured  thereby,  and  also 
an  assignment  of  their  right  of  action  against 
Rudolph.  Thereupon  that  suit  was  dismiss- 
ed, and  this  action  was  commenced  by  the 
National  Company  against  Rndolpb.  On  the 
trial  the  district  court  directed  a  verdict  for 
the  plaintiff,  the  defendant  in  error  here, 
upon  which  judgment  was  rendered  for  $1,- 
000  and  Interest  against  Rudolph,  who  has 
brought  the  case  here  for  review. 

G.  H.  Buckman  and  Jackson  &  Noble,  for 
plaintiff  In  error.  Torrance  &  BIoss  and 
Hackney  &  Lafferty,  for  defendant  la  error. 

BENSON,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  In  error  specifies  sev- 
eral rulings  of  the  district  court  which  he 
assigns  as  error.  We  find  nothing  In  the  rec- 
ord, however,  upon  which  It  Is  necessary  to 
comment,  except  the  rulings  of  the  court  di- 
recting a  verdict  for  the  defendant  In  error, 
and  In  refusing  to  set  aside  the  verdict,  and 
grant  a  new  trial. 

The  mortgage  was  not  executed  nntll  15 
days  after  the  50  head  of  cattle  were  deliv- 
ered to  Rudolph.  It  Is  true  that  this  was  a 
renewal  of  an  earlier  mortgage,  but  there  Is 
no  evidence  that  the  first  mortgage  was  ever 
filed,  or  that  Rudolph  had  notice  of  It  In  any 
■way.  The  cattle  described  In  the  mortgage» 
according  to  the  recitals  therein,  were,  when 
It  was  executed,  on  Thomas'  farm,  four  miles 
north  of  Odessa  In  Butler  county;  but  the 
cattle  In  question  were  not  then  In  Butl^ 
county,  but  were  In  Cowley  county  on  Ru- 
dolph's farm.  There  were  60  of  the  former 
and  50  of  the  latter.  Otherwise  the  dcscrli>- 
tlon  In  the  mortgage  applies  to  the  cattle  la 
the  pasture  as  well  as  to  those  In  the  mort- 
gage. Upon  these  facts  so  shown  by  the  evi- 
dence, we  cannot  say  as  a  matter  of  lavr 
that  Rudolph  -was  diargeabte  with  construc- 
tive notice  of  the  mortgage,  and  there  Is  n» 
evidence  that  he  had  actual  notice.  He  cer- 
tainly had  no  notice  of  this  mortgage  whea 
he  took  the  cattle,  for  it  had  not  then  beea 
made.  The  question  remains,  however^ 
whether  he  had,  or  was  chargeable  with,  no- 
tice of  the  mortgage  after  it  was  made,  and 
before  he  participated  in  the  disposition  of 
the  property.  In  order  to  Impart  notice  to 
Rudolph  the  mortgage  should,  "contain  ei- 
ther some  hint  which  will  direct  the  atten- 
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tlon  of  those  reading  It  to  some  source  of  In- 
formation beyond  the  words  of  the  parties 
to  It,  or  something  which  will  enable  third 
persons  to  Identify  the  property,  aided  by 
inquiries  which  the  mortgage  Indicates  and 
directs,  or  a  description  which  distinguishes 
the  property  from  other  similar  articles." 
Golden  t.  Cockrlll,  1  Kan.  259,  81  Am.  Dec. 
510.  "Generally,  •  *  •  a  description  In  a 
chattel  mortgage  which  will  enable  a  third 
person,  aided  by  Inquiries  which  the  instru- 
ment Itself  suggests,  to  identify  the  mort- 
gaged property,  is  sufficient"  Mills  t.  Kan- 
sas Lumber  Co.,  26  Kan.  574.  To  the  same 
effect,  see  Tootle,  Hanna  Sc  Co.  v.  Lyster,  26 
Kan.  589.  In  King  y.  Aultman,  24  Kan.  246, 
the  description  In  the  mortgage  was  as  fol- 
lows: "One  bay  mare,  one  hlud  foot  white, 
and  white  spot  In  face,  branded  *G,'  17  hands 
high,  five  years  old,  *  •  •  In  the  posses- 
sion of  the  mortgagors,  In  Clay  county,  Kan- 
sas." This  description  was  correct,  except 
that  the  brand  was  "J,"  and  the  mare  was 
not  17  hands  high,  but  was  15%  hands  high. 
The  mare  was  replevined  by  the  mortgagee 
from  a  purchaser  from  the  mortgagor,  and 
the  question  was  whether  the  purchaser  was 
bound  by  the  record  of  the  mortgage.  The 
trial  Judge  in  that  case  Instructed  the  jury 
as  follows:  "Mr.  King  was  bound  to  take  no- 
tice of  the  chattel  mortgage  and  contents; 
that  is,  he  Is  presumed  to  have  known,  at 
the  time  be  purchased  the  mare,  just  what 
the  chattel  mwtgage  contained.  Under  these 
circumstances,  and  the  other  circumstances 
of  the  case.  If  you  beliere  that  the  defendant, 
by  examining  the  mortgage,  would  hare 
known  that  the  Intention  was  to  describe  the 
mare  in  question,  you  must  find  for  the  plain- 
tiffs; or  if  there  was  sufficient  In  the  mort- 
gage to  cause  the  defendant.  King,  to  make 
Inquiries  by  which  he  might  reasonably  have 
discovered  that  the  Intention  was  to  mort- 
gage the  mare  In  question,  then  you  must 
find  for  the  plaintiffs.  It  Is  not  necessary 
that  there  should  be  a  perfect  description  of 
the  mare,  but  It  must  be  such  as  would  cause 
a  person  of  ordinary  prudence  to  make  In- 
quiries which  would  lea*  to  a  discovery  of 
the  fact  that  the  mare  wais  intended  to  be 
mortgaged."  In  Waggoner  v.  Oursler,  54 
Kan.  141,  37  Pac.  973,  the  description  in  the 
mortgage  was:  "45  head  of  three-year  old 
steers,  50  head  of  two-year  old  steers,  now 
being  pastured  on  the  Pottawatomie  reserve 
by  said  party  of  the  first  part"  Fifty  head 
of  the  steers  were  afterwards  sold  by  the 
mortgagor  to  a  purchaser,  who,  having  trans- 
ferred them  to  another,  was  sued  by  the 
mortgagee  for  conversion.  The  question  was 
whether  the  purchaser  was  chargeable  with 
notice  of  the  mortgage  from  Its  filing.  The 
court,  Johnston,  J.,  said:  "The  trial  court  cor- 
rectly stated  the  rule  that  a  description 
which  will  enable  third  parties,  aided  by  In- 
quiries which  the  instrument  itself  suggests, 
to  Identify  the  property  is  sufficient,  and  that 
a  slight  variance  In  the  description  would  not 
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Invalidate  the  mortgage  If,  from  the  entire 
description,  third  persons,  aided  by  inquiries 
which  the  Instrument  Itself  suggests,  could 
identify  the  property."  In  Dendy  v.  First 
Nat.  Bank  of  Coblesklll,  N.  Y.  (Kan.)  91  Pac. 
682,  it  was  held.  Mason.  J.,  that:  "The  de- 
scription which  the  mortgage  gave  of  the  cat- 
tle was  defective.  They  were  described  as 
kept  at  a  particular  ranch;  whereas,  they 
were  in  fact  In  another  part  of  the  county. 
Whether,  notwithstanding  this  partial  misde- 
scription, the  mortgage  still  gave  sufficient  in- 
formation by  which  the  cattle  could  with  rea- 
sonable Inquiry  have  been  Identified,  was  a 
question  for  the  determination  of  the  Jury." 

The  filing  of  the  mortgrage  imparted  notice 
of  its  contents.  It  contained  a  particular  de- 
scription, and  a  recital  that  the  cattle  were 
all  that  Thomas  owned  of  that  description, 
and  also  a  recital  that  the  cattle  were  all  on 
his  farm  In  Butler  county.  This  presented  a. 
question  of  fact  for  the  Jury  whether  the  cat- 
tle In  question.  In  Rudolph's  pastui-e,  could, 
with  the  description  given  In  the  mortgage, 
aided  by  such  reasonable  inquiries  as  that  In- 
strument itself  suggested,  be  fairly  identlflert 
as  part  of  the  mortgaged  property.  If  a  per- 
son of  ordinary  prudence,  reading  such  mort- 
gage and  making  such  InquirieR,  would  so 
identify  them,  it  Is  sufficient;  otherwise,  not. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 


NICKEL  et  al.  v.  VOGRL. 

(Supreme  Court  of  Kansas.     Nov.  9,  1907. 
Rehearing  Denied  Dec.  13,  1907.) 

1.  Adminisibaiobs  —  Appointhent  —  JCBIS- 

DICTION. 

The  jurisdiction  of  a  probate  court,  in  this 
state,  to  appoint  an  administrator,  does  not  de- 
pend upon  the  existence  of  debts  due  from  the 
estate,  nor  upon  the  existence  of  assets  whicli 
ran  be  legally  applied  to  the  payment  of  such 
debts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22.  Executors  and  Administrators,  §§  22,  23.J 

2.  Limitation  of  Actions— What  Law  Gov- 
EBNs— Law  of  Pobum. 

The  statute  of  limitations  of  this  state  ap- 
plies exclusively  in  all  actions  pending  in  the 
courts  of  this  state,  except  as  otherwise  provid- 
ed by  the  laws  of  this  state. 

3.  Same— CI.AIM8  Against  Nonresidents. 

In  an  action  on  a  promissory  note,  the  bill 
of  particulars  alleged,  in  substance,  that  the 
note  was  made,  executed,  and  delivered  at  At- 
chison, Kan.  The  note  reads :  "?189.00.  Acton, 
Cal.,  Dec.  18,  1805.  Six  months  after  date  we 
promise  to  pay  to  the  order  of  Minnie  Duehren, 
one  hundred  eighty-nine  dollars  at  her  order, 
value  received,  with  interest  at  8  per  cent,  per 
annum  from  maturity  until  paid.  R.  E.  Nickel. 
Anna  C.  Nickel." 

It  was  further  alleged  that  the  payee  resided 
in  Kansas  at  all  times  prior  to  her  death,  which 
occurred  July  29,  1898.  After  receiving  the 
note,  she  married  Nicholas  Vogel,  the  plaintiff, 
who  on  May  7,  1904,  was  appointed  administra- 
tor of  her  estate.  The  makers  of  the  note  were 
absent  from  the  state  of  Kansas  all  the  time  aft- 
er its  delivery  to  payee,  except  for  the  period 
of  about  two  weeks  prior  to  the  commencement 
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of  the  action,  which  was  be^un  June  25,  1904, 
by  Nicholas  Vogel,  as  administrator. 

Held,  that  a  demurrer  to  the  pleading  was 
properly  overruled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  §{  4-&J 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  County; 
B.  F.  Hudson,  Judge. 

Action  by  Nicholas  Vogel,  as  administrator 
of  Minnie  Vogel,  deceased,  against  Itichard  B. 
Nickel  and  another.  From  an  order  overrul- 
ing defendant's  demurrer  to  plaintiff's  bill  of 
particulars  on  appeal  to  the  district  court,  de- 
fendants bring  error.    Affirmed. 

On  June  25,  1904,  the  defendant  In  error 
filed  a  bill  of  particulars  in  the  city  court  of 
AtcbI«on,  against  the  plaintiffs  in  error,  which 
reads: 

"Plaintiff's  Bill  of  Particulars. 

"The  plaintiff,  as  such  administrator,  for 
his  cause  of  action,  states:  (1)  That  on  the 
ISth  day  of  December,  18U5,  at  Atchison, 
Kan.,  the  defendants  made,  e.xecuted,  and  de- 
livered to  Minnie  Duehren,  who  is  designated 
in  the  note  herein  sued  on  as  Minnie  Dueh- 
ren, their  promlssorj-  note,  a  copy  of  which  is 
hereto  annexed,  marked  'Exhibit  A,'  and  made 
a  part  of  this  bill  of  particulars.  That  the 
words  'Leavenworth,  Kan.,'  'days,'  'First  Na- 
tional Bank  of  Leavenworth  Kansas,'  were 
stricken  out,  and  the  words  'Acton,  Cal.,'  and 
•her  order'  added  and  Inserted  by  the  defend- 
ant Richard  E.  Nickel  prior  to  the  execution 
and  delivery  of  the  said  note  to  the  said 
payee,  Minnie  Duehren.  (2)  That  the  defend- 
ants, or  either  of  them,  have  not  paid  the 
said  note  nor  any  part  thereof,  and  that  there 
is  due  from  the  defendants  to  the  plaintiff,  as 
administrator,  |189,  with  interest  thereon  at 
the  rate  of  8  per  cent,  per  annum,  from  June. 
189C.  That  the  plaintiff  hereby  remits  the 
excess  over  and  above  $300  on  this  claim,  and 
makes  demand  for  $300  only  on  account  of 
such  principal  and  interest.  That  the  plain- 
tiff has  demanded  payment  from  the  defend- 
ants, who  refuse  to  make  payment  (3)  That 
at  the  time  the  cause  of  notion  ui)on  the  note 
herein  sued  on  accrued,  both  the  defendants 
were  out  of  the  state  of  Kansas.  That  both 
the  defendants  came  into  the  state  of  Kansas 
after  the  said  cause  of  action  accrued,  re- 
mained about  two  weeks  in  this  state,  and 
at  the  end  of  said  tw^o  weeks  both  defendants 
again  departed  from  this  state,  and  have  been 
<-ontinuou8l.v  absent  from  the  state  of  Kansas 
until   May  or  June,   1904.    (4)  That  on   the 

day  of  September,  1897,  at  Atchi.son, 

Kan.,  the  said  Minnie  Duehren  intermarried 
with  Nicholas  Vogel,  who  is  the  plaintiff  ad- 
ministrator in  this  action,  which  luarrlage  re- 
lation continued  until  the  time  of  her  death. 
(0)  That  on  the  21)th  day  of  Jul.v,  1808,  at 
Atchison,  Kan.,  the  said  Minnie  Vogel,  for- 
merly Duehren,  dle<l  intestate,  and  that  at  all 
the  times  herein  stated  she  was  a  resident  of 
Kansas,    (ft)  That  on  the  7th  day  of  May, 


1904,  letters  of  administration  on  tbe  estate 
of  the  said  Minnie  Vogel  were  issued  by  the 
probate  court  of  Atclilson  county,  Kan...  to 
the  plaintiff.  (7)  That  the  plaintiff  thereupon 
duly  qualified  as  such  administrator  and  en- 
tered upon  the  discliarge  of  the  duties  of  bU 
office,  and  that  said  letters  of  administration 
have  not  been  revoked.  Wherefore  the  plain- 
tiff prays  for  Judgment  against  the  defend- 
ants for  the  sum  of  $189,  with  interest  tliere- 
on  from  June  18,  1896,  not  in  excess  of  $300 
on  account  of  principal  and  interest,  and  for 
costs  of  this  suit 

"Exhibit  A. 
'•$189.00.  Acton,  Cal.,  Dec.  18,  1895. 

"Six  months  after  date  we  promise  to  paj* 
to  tbe  order  of  Minnie  Duehren,  one  hundred 
eighty-nine  dollars  at  her  order,  value  re- 
ceived, with  Interest  at  8  per  cent,  per  annum 
from  maturity  until  paid. 

"B.  B.  NickeL 
"Anna  Nickel 
"Due »    Address ^." 

To  this  a  demurrer  was  filed,  which  reads: 

"Demurrer  to  Bill  of  Particulars. 

"Now  come  the  defendants,  each  and  both, 
and  demur  to  the  plaintiff's  bill  of  particu- 
lars filed  herein,  for  the  reasons  following. 
to  wit:  (1)  Because  said  petition  shows  on 
its  face  that  the  pretended  cause  of  action 
attempted  to  be  stated  therein  is  barred  by 
the  statute  of  limitations,  and  that  no  cause 
of  action  has  accrued  against  defendants  in 
favor  of  plaintiff  within  five  years  next  prior 
to  the  commencement  of  this  action.  (2)  Be- 
cause tbe  said  petition  shows  on  its  face  that 
the  plaintiff  has  no  legal  capacity  to  sue  or 
maintain  said  action.  (3)  Because  the  said 
petition  shows  on  its  face  that  the  plaintiff 
is  not  the  real  party  in  Interest  (4)  Because 
the  petition  does  not  state  well-pleaded  facts 
sufficient  to  constitute  a  cause  of  action 
against  the  defendants." 

The  demurrer  was  sustained  by  the  city 
court,  but  upon  appeal  it  was  overruled  in 
the  district  court,  and  this  ruling  is  assigned 
as  error. 

Henry  Elllston,  for  plaintiffs  In  error.  Hu- 
go Orlopp,  for  defendant  In  error. 


GRAVES,  J.  (after  stating  tbe  facts  as 
above).  It  Is  claimed  by  the  plaintiff  in  er- 
ror that,  under  the  statutes  relating  to  ex- 
ecutors and  administrators,  an  administrator 
can  be  appointed  only  when  the  intestate 
leaves  property  which  is  liable  for  the  pay- 
ment of  existing  and  enforceable  debts  due 
from  the  estate.  Otherwise  stated,  the  law 
provides  administrators  solely  for  the  purpose 
of  enabling  creditors  to  collect  their  claims 
iigninst  tbe  estate  of  intestates  who  leave 
property  which  may  be  legally  taken  for  that 
puriwse.  When  all  the  debts  due  from  the 
estate  are  barred  by  the  statutes  «f  limita- 
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lions,  or  the  property  left  is  exempt,  then,  ac- 
cording to  this  contention,  no  jurisdiction 
exists  in  the  probate  court  to  appoint  an 
administrator.  At  the  time  the  administra- 
tor in  this  case  was  appointed,  more  than 
six  years  had  elapsed  since  the  death  of  his 
intestate,  and  more  than  fire  years  after  the 
creditors,  if  any,  might  have  obtained  the 
appointment  of  an  administrator,  and  there- 
foi-e,  it  is  urged,  all  claims  against  the  estate 
were  necessarily  barred  by  the  statutes  of 
limitations,  which  made  the  appointment 
void.  In  support  of  bis  position,  the  plain- 
tiff in  error  cites  several  sections  of  the  stat- 
utes relating  to  executors  and  administra- 
tors and  of  descents  and  distributions,  which, 
when  construed  together,  malce,  it  is  urged, 
a  scheme  for  the  care  of  estates,  which  ex- 
cludes administrators  for  any  purpose  other 
than  as  stated.  There  is  nothing  in  these 
sections  which  directly  supports  this  claim. 
The  contention  depends  entirely  upon  an  In- 
ference drawn  from  the  language  of  a  few 
sections  of  chapter  37,  Gen.  St.  1901,  enough 
of  which  to  niaice  the  position  clear  is  here 
given. 

"Sec.  30.  Every  executor  or  administrator 
shall,  within  sixty  days  after  bis  appoint- 
ment, or  sooner  if  so  ordered  by  the  probate 
Judge,  malce  and  return  upon  oath  into  court 
a  true  Inventory  of  all  the  go<Hls,  chattels, 
moneys,  rights  and  credits  of  tlie  deceased 
which  are  by  law  to  be  administered,  and 
which  shall  have  come  Into  his  possession  or 
knowledge,  and  also  of  all  the  real  estate  of 
the  deceased.    •    ♦    • " 

"Sec.  (33.  Upon  pro|)er  proof  being  made 
by  an  executor  or  aduiiuistrator  to  the  pro- 
bate court,  that  any  claim,  debt  or  demand 
whatsoever  l)elouglug  to  the  estate  in  bis 
hands  to  be  administered  and  accruing  In 
the  lifetime  of  the  deceased,  represented  by 
such  executor  or  admiuistrator.  cannot  be 
collected.    •    •    •" 

"Sec.  69.  The  executor  or  administrator 
shall,  within  three  monttis  after  the  date  of 
his  bond,  sell  the  whole  of  the  personal  prop- 
erty belonging  to  the  estate,  which  Is  liable 
to  the  payment  of  debts,  and  is  assets  in 
his  bands  to  be  administered,  except  the  fol- 
lowing: First,  such  as  may  be  set  apart  to 
the  widow  and  children,  as  exempt  from  the 
payment  of  debts.  Second,  such  property  as 
is  specifically  bequeathed  shall  not  be  sold 
until  the  residue  of  the  personal  estate  has 
been  sold,  and  is  found  by  the  executor  or  ad- 
ministrator to  be  insufficient  for  the  payment 
of  the  debts  of  the  estate.  Third,  the  ex- 
ecutor or  administrator  may  defer  tiie  sale 
of  the  emblements  or  annual  crops  raised  by 
lalwr,  which  were  not  severed  from  the  land 
of  deceased  at  the  time  of  his  death,  beyond 
the  three  months  herein  prescribed  for  the 
sale  of  the  assets,  aud  the  same  may  be  sold 
before  or  after  they  are  severed  from  the 
land,  by  the  e.xecutor  or  administrator,  with 
the  approval  of  the  probate  court,  and  in 


the  mode  prescribed  for  the  sale  of  otlier 
goods  and  chattels." 

"Sec.  152.  Every  executor  or  administrator 
shall  !»  chargeable  with  the  amount  of  the 
sale  bill ;  and  also  with  all  goods,  chattels, 
rights  and  credits  of  the  deceased  which 
shall  come  to  his  bands  and  which  are  by 
law  to  be  administered,  although  they  should 
not  be  included  in  the  inventory  or  sale 
bill.    •    •    ♦" 

It  is  assumed  that  the  words  "to  be  ad- 
ministered," and  "which  are  by  law  to  be 
administered,"  and  "assets  In  his  hands  to 
he  administered,"  used  In  these  sections.  In- 
dicate that  In  contemplation  of  this  law  some 
estates  are  excluded  from  Its  provisions.  In 
support  of  this  tlieory,  other  sections  of  this 
chapter  are  referred  to,  which  relate  to  the 
collection  and  preservation  of  the  property 
of  the  estate  and  to  the  allowance  and  pay- 
ments of  debts.  It  is  impractical  to  give 
copies  of  these  numerous  sections,  and  they 
are  referred  to  as  sections  5,  6,  42,  51,  55,  61, 
62,  63,  173,  81,  108,  and  165  of  chapter  37. 
and  section  31  of  chapter  33.  The  substance 
of  these  sections,  considered  together,  Is  that 
the  administrator  shall  file  a  statement  of 
the  indebtedness  due  from  the  estate  so  far 
as  can  be  ascertained ;  the  lien  of  the  debts 
on  the  real  estate  shall  not  be  released  on 
account  of  the  administrator's  bond:  an  in- 
ventory of  ail  iiersonai  property  shall  be  filed 
within  00  days  which,  except  that  set  ai)art 
to  the  widow  and  children  as  exempt,  shall 
be  ai)i)ra!sed ;  all  assets  sliall  i)e  collected 
by  the  administrator  within  one  year  after 
bis  bond  Is  given.  If  it  appear  that  the  as- 
sets amount  to  no  more  tlian  that  which  Is 
exempt  to  the  widow  and  children,  and  no 
debts  are  due  from  the  estate,  the  court  may 
in  its  discretion  close  the  administration 
without  furtiier  exi)ense;  all  claims,  wheth- 
er due  or  not,  must  be  presented  within  three 
years  or  become  barred;  during  the  three 
years  there  can  be  no  distributlou  which  will 
relieve  the  proijerty  from  liability  for  tlie 
debts  of  the  estate,  and  the  residue  of  per- 
sonal property,  after  administration  is  clos- 
ed, descends  the  same  as  real  estate.  We 
see  nothing  in  this  chapter  or  elsewhere  in 
the  law  of  this  state  to  uphold  the  position 
advanced  by  the  plalntifiT  in  error.  On  the 
contrary,  the  first  section  of  chapter  37  states 
when  an  administrator  shall  be  appointed 
for  the  estate  of  deceased  citizens  of  this 
state.  It  reads :  "That  upon  the  decease  of 
any  inhabitant  of  this  state,  letters  testamen- 
tary or  letters  of  administration  on  his  es- 
tate sliall  be  granted  by  the  probate  court 
of  the  county  in  which  tlte  deceased  was  an 
iuliabitant  or  resident  at  the  time  of  his 
death.  •  •  * "  Tliere  are  no  conditions, 
limitations,  or  restrictions  in  the  language 
of  this  section.  Wbeu  any  inhabitant  of  this 
state  dies  intestate,  the  proiMite  court  of  the 
county  of  which  the  deceased  was  an  in- 
habitant or  resident  shall  appoint  an  admin- 
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istrator  of  the  estate.  The  other  provisions 
of  the  law  merely  provide  the  procedure  for 
carrying  out  the  administration. 

The  contention  of  the  plaintiff  in  error  does 
not  involve  a  question  of  propriety  merely,  in 
appointing  an  administrator  when  there  are 
no  creditors  whose  rights  should  be  protect- 
ed; but  It  asserts  a  want  of  power  to  malie 
an  appointment  imder  such  circumstances. 
Section  173  of  chapter  37  seems  to  be  an  an- 
swer to  this  theory.  It  reads:  "If  upon  the 
return  of  the  Inventory  and  appraisement  It 
appears  to  the  court  that  the  whole  amount 
of  the  estate  is  not  more  than  that  to  which 
the  widow  and  children  are  by  law  entitled, 
without  being  subject  to  the  payment  of 
debts,  and  that  there  are  no  debts  due  the  es- 
tate, or  so  small  that  they  would  not  defray 
the  expenses  of  collection  and  of  administra- 
tion, the  probate  court  may  in  its  discretion 
make  an  order  that  such  estate  be  delivered 
to  the  widow,  and  that  all  further  advertise- 
ments, settlements  and  other  proceedings  un- 
der snid  administration  be  dispensed  with, 
unless  further  estate  be  discovered,  or  the 
court  order  the  administration  to  be  proceed- 
ed with."  There  is  no  suggestion  here  that. 
If  it  be  discovered  that  there  are  no  assets  "to 
be  administered,"  and  no  creditors  to  be  sat- 
isfied, the  proceeding  shall  be  dismissed  as 
void  from  the  beginning  for  want  of  jurisdic- 
tion; on  the  contrary,  power  is  reserved  for 
the  court  subsequently  to  proceed  with  the 
iidminlstration  if  by  it  deemed  advisable  to 
do  so.  In  our  view,  the  provisions  of  the 
statute  contemplate  that  an  administrator 
shall  be  appointed  by  the  probate  court  when- 
ever the  facts  required  by  section  1  are 
shown  to  exist,  and  whether  or  not  adminis- 
tration shall  be  continued  will  depend  upon 
circumstances.  If  it  appears,  as  claimed  in 
this  case,  that  there  are  no  assets  and  no 
creditors,  there  would  be  no  good  reason  for 
its  continuance,  and  It  might  well  be  closed. 
If  these  facts  appear  when  application  for 
the  appointment  of  an  administrator  is  made, 
the  application  might  well  be  refused.  If, 
as  In  the  cases  of  Perry  v.  St.  Joseph  and 
W.  R.  Co.,  29  Kan.  420,  and  the  Estate  of 
Mallory  v.  B.  &  M.  R.  B.  Co.,  53  Kan.  557,  36 
Pac.  1059.  the  deceased  was  not  a  resident  of 
the  state  of  Kansas  at  the  time  of  his  death, 
and  left  no  estate,  then  the  application  should 
be  denied.  The  ordinary  procedure  of  ad- 
ministration furnishes  a  plain  and  practical 
method  whereby  It  can  be  authoritatively  as- 
certained whether  there  are  creditors  or  not, 
and  whether  or  not  there  are  assets  liable  for 
the  debts  of  the  intestate.  If  the  jurisdiction 
of  the  court  depends  upon  the  existence  of 
assets  and  creditors.  It  will  be  necessary  to 
determine  these  questions  in  each  case  before 
the  court  can  entertain  an  application  to 
make  an  appointment,  which  will  be  cumber- 
some, impractical,  and  unsatisfactory. 

Mr.  .Tustlce  Ellison,  in  the  case  of  Becraft 
v.  Lewis.  41  Mo.  App.  554,  when  discussing 
this  question,  said:    "If  we  can  disxjense  with 


administration  simply  by  offering  proof  that 
no  debts  are  Imown  to  exist  (which  is  all  that 
testimony  could  show),  we  would  make  much 
confusion  and  overturn  well-recognized  pro- 
cedure." In  the  case  of  Strong  v.  ililler,  119 
Cal.  663,  51  Paa  1078,  when  discussing  a  sim- 
ilar case,  the  court  said:  "The  whole  sul>- 
ject-matter  of  dealing  with  the  estates  of  de- 
ceased persona  is  one  of  statutory  regulation, 
and  the  policy  and  intent  of  our  statute  very 
clearly  contemplates  that  property  of  dece- 
dents left  undisposed  of  at  death  (except  in 
the  instance  of  the  homestead,  acquired  under 
certain  circumstances  as  provided  for  in  sec- 
tion 1474  of  the  Code  of  Civil  Procedure) 
shall,  for  the  purposes  of  ascertaining  and 
protecting  the  rights  of  creditors  and  heirs, 
and  properly  transmitting  the  title  of  record, 
be  subjected  to  the  process  of  administration 
in  the  probate  court.  Indeed,  there  is  no  oth- 
er method  provided  by  the  statute  whereby 
the  existence  of  creditors  or  heirs  of  dece- 
dents may  be  conclusively  established."  In 
Succession  of  Story,  3  La.  Ann.  502,  It  Is  said: 
"Even  in  case  there  are  no  debts,  we  do  not 
undertake  to  say  that  an  administrator  can- 
not be  appointed.  There  may  be  cases  in 
which  such  an  appointment  would  be  advan- 
tageous, nay,  necessary  to  the  Interests  of  a 
succession;  and  the  propriety  of  subjecting 
the  succession  to  such  a  charge  must  rest 
with  the  discretion  of  the  judge,  on  the  facts 
before  him."  In  Ferguson  v.  Templeton  (Tex. 
Ct  App.),  reported  In  32  S.  W.  148,  a  part 
of  the  opinion  reads:  "The  trial  court  con- 
cluded that  the  application  showed  that  there 
were  no  debts  due  from  the  decedent,  and 
held,  as  matter  of  law,  that,  there  being  no 
debts,  the  probate  court  was  without  power 
to  grant  the  administration.  We  know  of  no 
law,  or  decision  by  our  Supreme  Court,  which 
restricts  the  grant  of  administration  to  cases 
In  which  there  are  debts  due  from  the  dece- 
dent There  are  doubtless  dicta  which  tend 
to  support  this  assumption,  but  these  dicta 
will  be  found  In  cases  where  the  application 
for  letters  of  administration  was  made  so 
long  a  time  after  the  death  of  the  decedent 
that  it  was  conclusively  presumed  that  his  es- 
tate had  vested  absolutely  in  his  heirs,  and 
was  not  therefore  subject  to  administration 
for  any  purpose." 

There  seems  to  be  a  necessity  for  some  re- 
sponsible person  to  collect  and  care  toe  the 
personal  property  belonging  to  an  estate  nn- 
til  it  can  be  legally  disposed  of  either  in  pay- 
ment of  debts  or  by  distribution.  Estates 
may  consist  of  large  amounts  of  personal 
property,  widely  scattered,  of  a  perishable 
nature,  and  the  circimistances  be  such  that  it 
would  be  Impractical  for  the  heirs  to  collect 
and  make  satisfactory  distribution  thereof. 
Many  considerations  might  be  suggested 
which  would  make  the  appointment  of  an  ad- 
ministration useful  and  desirable,  if  not  In- 
dispensable, even  in  cases  where  the  claims  of 
creditors  do  not  exist.  We  are  unable  to 
concur  In  the  proposition  that  the  law  relat- 
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lug  to  administrators  was  created  solely  for 
ttao  benefit  of  creditors.  It  contains  no  provi- 
sion wbicb  expressly  so  declares,  and  In  our 
view  a  fair  construction  of  It  will  not  Justify 
such  a  conclusion.  In  addition  to  tbe  argu- 
ment based  upon  the  language  of  tbe  statute, 
plaintiff  in  error  bas  cited,  In  support  of  his 
position,  several  authorities  from  different 
states  which  we  have  examined,  but  do  not 
regard  them  as  controlling  here.  It  Is  Im- 
possible to  ascertain  from  these  cases  wheth- 
er the  statute  being  considered  therein  Is  the 
same  as  that  of  this  state  or  not,  and  there- 
fore tbe  decisions  are  not  helpful  as  author- 
ity. 

We  have  not  overloolced  the  fact  that.  In 
tbe  case  at  bar,  the  difficulties  hereinbefore 
suggested  do  not  arise.  Here,  if  any  debts 
existed  against  the  estate  represented  by  the 
defendant  In  error,  they  were  barred  by  the 
statute  of  limitations,  and  no  necessity  existed 
for  administration  on  that  account.  Tbe  on- 
ly assets  belonging  to  tbe  estate  was  the  note 
sued  upon,  and  the  administrator,  being  the 
sole  heir  of  the  intestate,  might  have  main- 
tained an  action  thereon  In  his  own  name. 
Under  these  circumstances,  tbe  court  might 
have  properly  refused  to  make  the  appoint- 
ment. But  an  Important  rule  of  legal  proce- 
dure, having  general  application,  should  not 
be  determined  solely  upon  the  peculiar  facts 
of  an  isolated  case.  To  sustain  this  demur- 
rer would  practically  decide  that  every  pro- 
bate court,  before  appointing  an  administra- 
tor, must  determine  whether  any  valid  claims 
itKainst  the  estate  will  be  allowed  within 
three  years  or  not,  and.  If  there  should  be, 
whether  or  not  there  will  be  assets  for  the 
payment  thereof,  and  a  mistake  in  this  deter- 
mination, whenever  thereafter  discovered, 
might  be  fatal  ^o  nil  proceedings  had  in  rela- 
tion to  the  es:ta.te  administered.  We  do  not 
tliink  the  law  Justifies  such  a  decision.  We 
••onclude  that  tbe  probate  court  of  Atchison 
c-ounty  had  jurisdiction  to  appoint  the  defend- 
ant in  error  adwuitotrator,  and  he,  as  such 
administrator,  had  the  right  to  recover  upon 
the  note  in  suit,  unless  prevented  by  the  stat- 
ute of  liu)itiition.  Upon  this  latter  proposi- 
tion. It  is  argued  that  tbe  note  by  its  terms 
Is  payable  in  tlje  state  of  California,  and, 
wlien  it  l)e<-nme  dhe,  the  statute  of  limitations 
of  that  state  began  to  nui  against  It,  and, 
more  tliau  five  years  having  olapse<l,  there 
can  be  no  recovery.  The  jieriod  of  five  years 
Is  ap]>lied  under  the  rule  that,  in  the  absence 
of  any  evidence  as  to  the  statute  of  limita- 
tions of  that  state,  it  will  be  i)resumed  to  be 
the  same  as  here.  We  do  not  think  the  stat- 
ute of  limitations  of  another  state  applies  to 
a  suit  in  this  state  upon  an  ordinary  promis- 
8i)ry  note  which  was  made  and  delivered  in 
this  state  to  a  citizen  thereof.  The  general 
rule  that  the  statute  of  limitiitions  In  force 
where  an  action  is  pending  will  control  that 
case  has  no  exceptions  other  than  may  be 
found  in  the  law  of  such  place.  Iloggett  v. 
Emerson,  8  Kan.  2G2.    The  only  exception  to 


this  general  rule  in  this  state,  that  can  apply 
here.  Is  section  22  of  the  Civil  Code  of  Proc-ed- 
ure  (Gen.  St.  1901,  {  4450),  which  reads: 
"Where  the  cause  of  action  has  arisen  in  an- 
other state  or  country,  between  non-residents 
of  this  state,  and  by  the  laws  of  the  state  or 
country  where  the  cause  of  action  arose,  an 
action  cannot  be  maintained  thereon  by  rea- 
son of  lapse  of  time,  no  action  maintained 
thereon  in  tlils  state.    •    *    *  •• 

The  bill  of  particulars  shows  that  this 
note  was  made,  executed,  and  delivered  in  At- 
chison, Kan. ;  that  the  holder  thereof  resided 
there  continuously  thereafter  until  her  death. 
It  does  not  appear  from  the  facts  stated  in 
the  bill  of  particulars  that  the  cause  of  action 
arose  in  another  state  between  nonresidents 
of  this  state,  and  therefore  this  statute  does 
not  apply.  It  Is  alleged  that  the  defendants 
have  been  absent  from  the  state  of  Kansas 
all  the  time  since  the  execution  of  the  note, 
except  for  a  period  of  about  two  weeks,  and 
therefore  the  cause  of  action  Is  not  barred. 

The  demurrer  was  properly  overruled,  and 
the  ruling  Is  affirmed.  All  the  Justices  con- 
curring. 


ABMEYER  v.  FIRST  NAT.  BANK   OF 
HOBTON. 

(Supreme  Court  of  Kansas.     Dec.  7,  1907.) 

1.  Sales— Fraud— REPRESE.NTATIONS  —  Ques- 
tion FOB  .TURY. 

In  an  action  where  a  party  scelcR  to  recoup 
for  deceit  practised  in  the  sale  of  unhusked  corn, 
where  tliere  is  testimony  that  the  vendor  had 
knowledge  and  experience  which  enabled  him  to 
determine  the  qnantitv  of  corn  in  tlie  field,  and 
that  the  vendee,  wli  >  was  without  knowledge  or 
experience  in  tliat  ii>i!i>ect,  relied  on  representa- 
tions and  assurances  of  the  vendor  fraudulently 
made  that  there  wa.s  n  certain  quantity  of  corn 
in  the  field,  and  the  sale  was  made  on  that  iMtsis 
for  a  certain  price  per  bushel,  and  it  turned  out, 
upon  measurement,  that  there  was  lem  than 
one-third  of  the  stated  quantity,  Jirld.  that  the 
representations  of  the  vendor  were  more  than 
mere  expres-sions  of  opinion  and  belief,  and 
whether  they  constituted  a  fraud  on  the  vendee 
was  a  question  of  fact  for  the  jury. 

[Ed.  Note. — For  <'nses  in  i>oint,  see  Cent.  Dig. 
vol.  43,  Sales,  |  l."0.] 

2.  BiLT.s  AND  NOTE.S— Fraudulent  Isceptioji 
—Burden  of  Proof. 

Where  it  is  shown  that  a  note  has  its  in- 
ception in  fraud,  the  imrden  of  proof  is  shifted 
to  the  indorsee,  or  holder,  to  show  that  he  ac- 
quired it  for  a  vahiable  consideration  and  with- 
out notice  of  defenses  or  of  circumstances  which 
should  have  put  him  upon  inquiry. 

fBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  1075-108".] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Jackson  Coun- 
ty;  Mai"shall  Gepbart,  Judge. 

Action  by  the  First  National  Bank  of  Hor- 
ton  against  B.  F.  Abmeyer.  Judgment  for 
plaintiff.  Defendant  brings  error.  Revers- 
ed and  remanded. 

Whitcomb  &  Hamilton,  for  plaintiff  in 
error.  Crane  &  Woodburn  Bros.,  for  de- 
fendant in  error. 
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JOHNSTON,  O.  J.  This  action  was 
brought  by  the  First  National  Bank  of  Hor- 
ton  against  B.  F.  Abnieyer  to  recover  on  a 
promissory  note  for  f400  made  by  Abmeyer 
to  C.  A.  Wright,  who,  it  Is  alleged,  trans- 
ferred It  to  Alex  Dunn,  Jr.,  who.  In  turn, 
sold  and  delivered  It  to  the  bank  before  It 
became  due.  Abmeyer  answered,  and  offer- 
ed testimony  tending  to  show  that  the  note 
was  given  to  Wright  in  partial  payment  of 
certain  personal  property  purchased  from 
Wright,  a  part  of  which  consisted  of  corn 
In  the  Held  which  was  sold  on  the  basis  that 
It  amounted  to  1,300  bushels,  but  which 
turned  out  to  be  only  431  bashels.  There 
was  also  averment  and  some  proof  to  show 
that  Abmeyer  was  an  Inexperienced  man.  un- 
able to  estimate  the  quantity  of  com  in  the 
field,  while  Wright  was  a  farmer  who  had 
raised  com,  and  could  estimate  the  quan- 
tity of  com  standing  In  a  Held  with  reason- 
able accuracy;  that,  for  the  purpose  of  de- 
ceiving Abmeyer,  Wright  falsely  represented 
that  there  were  upwards  of  1,300  bushels 
worth  38  cents  a  bushel;  and  that  Abmeyer 
believed  and  relied  ui)on  his  statement,  and 
purchased  the  corn  upon  that  basis.  After 
testimony  was  presented  for  the  purpose  of 
showing  fraud  in  the  Inception  of  the  note, 
there  was  other  testimony  offered  In  an  ef- 
fort to  show  that  Dunn  and  the  plaintiff 
bank,  of  w^hlch  he  was  vice  president,  were 
not  Innocent  purchasers  of  the  note.  In  be- 
half of  the  bank  Dunn  testified  that  the  pur- 
chase was  made  In  good  faith  and  without 
notice  of  fraud  by  Wright  In  procuring  the 
note  or  of  any  claim  of  fraud  In  connection 
with  Its  execution.  At  the  end  of  the  tes- 
timony the  trial  court  directed  a  verdict  in 
favor  of  the  bank,  saying:  "I  lustroct  you 
that  under  the  evidence  In  this  case,  there 
being  no  evidence  that  Alex  Dunn.  Jr.,  or 
the  plaintiff  had  any  knowledge  or  notice 
of  any  fraud  or  claim  of  fraud  In  the  In- 
ception of  the  note,  you  should  find  for  the 
plaintiff  In  the  sum  of  $432.75." 

The  court  was  not  Justified  in  taking  the 
case  from  the  jury.  There  was  some  testi- 
mony tending  to  «how  that  there  was  fraud 
in  the  Inception  of  the  note,  at  least  enough 
to  warrant  the  submission  of  the  question 
to  the  Jury,  and.  that  being  shown.  It  then 
devolved  on  the  bank  to  prove  that  it  was 
an  Innocent  purchaser.  Whether  the  prima 
facie  case  arising  from  proof  of  fraud  In  ob- 
taining the  note  was  overcome  by  the  evi- 
dence of  innocence  offered  by  the  bank  was 
also  a  question  for  the  Jury  to  determine; 
but,  In  directing  a  verdict,  the  court  assumed 
the  function  of  passing  upon  the  cretliblUty 
of  the  witnesses  and  measuring  the  weight 
of  the  testimony  on  the  question. 

It  Is  contended  that  the  representations 
of  Wright,  if  false,  were  mere  matters  of 
opinion  which  cannot  be  regarded  as  fraud- 
ulent. Ordinarily  the  expression  of  an  opin- 
ion or  belief  by  a  vendor  as  to  quantity  or 
value,  although  false,  is  not  a  basis  of  action 


or  ground  of  relief.  Where,  however,  the 
parties  do  not  stand  upon  a  basis  of  equal- 
ity, where  the  vendor  assumes  to  have  knowl- 
edge and  asserts  an  opinion  upon  a  matter 
of  which  the  vendor  is  Ignorant  and  the  mis- 
representations are  made  with  Intent  to  de- 
ceive, the  vendee  who  relies  upon  them  and 
is  injured  by  them  Is  not  without  remedy. 
Here  the  disparity  In  the  knowledge  of  the 
vendor  and  vendee  was  marked.  Wright  was 
a  farmer,  accustomed  to  growing  and  meas- 
uring com.  He  assumed  to  know  and  stated 
that  there  were  1,300  bushels  of  com  in  the 
field,  and  there  is  testimony  that  be  sold 
It  upon  that  basis  at  the  rate  of  38  centv 
per  bushel.  Abmeyer,  on  the  other  hand, 
was  a  merchant  tailor,  wholly  without  knowl- 
edge or  experience  In  measuring  com  In  the 
field,  whose  ignorance  and  lnex[)erience  In 
the  matter  were  well  known  to  Wright. 
Wright  stated  that  he  was  absolutely  sure 
that  there  were  1,300  bushels  of  the  com. 
and  Abmeyer  testified,  without  dispute,  that 
he  bought  the  com  relying  upon  the  repre- 
sentations of  Wright,  and  on  bis  statement 
that  he  was  selling  bim  the  quantity  named. 
Besides  the  testimony  to  the  effect  that  the 
sale  was  made  on  the  basis  of  1,300  bushes, 
there  is  the  supporting  circumstance  that  the 
parties  bargained  about  the  price  per  bushel 
to  be  paid  for  the  com.  Not  agreeing  as  to 
the  price,  Wright  Interviewed  a  dealer  to 
learn  the  raling  price  of  com  In  the  market, 
and  on  the  information  gained  the  price  was 
finally  fixed  at  38  cents  a  bushel.  Taking 
this  testimony  to  be  true,  the  misrepresen- 
tations were  more  than  opinions  or  dealer's 
talk.  Whether  the  representations  were 
made,  whether  they  were  false  and  made 
with  the  Intention  to  deceive,  and  whether 
Wright  took  advantage  of  the  ignorance  of 
Abmeyer  and  made  representations  and  gave 
assurance  such  as  Abmeyer  had  a  right  to 
rely  on,  and  whether  Abmeyer  did  rely  upon 
them,  to  his  Injury,  were  mmttera  which 
should  have  gone  to  the  Jury  under  appro- 
priate Instructions  of  the  court  It  is  said 
that  Abme.ver  visited  the  cornfield  In  com- 
pany with  a  farmer,  and  had  an  opportun- 
ity to  learn  whether  the  representations  of 
Wright  were  true  or  false,  but  one  who 
cheats  another  by  a  falsehood.  Intended  to 
deceive,  is  hardly  In  a  position  to  say  that 
his  victim  ought  not  to  have  believed  him. 
In  8i>eed  v.  Hollingsworth,  54  Kan.  436,  38 
Pac.  496.  where  a  party  selling  land  made 
false  representations  as  to  the  number  of 
acres  of  bottom  land  In  the  farm,  the  number 
of  acres  of  com  growing  on  the  farm  as  well 
as  the  rentals  of  the  pasture  land.  It  was 
contended  that  the  buyer  to  whom  the  rep- 
resentations were  made  went  upon  the  farm 
and  might,  by  Inspection  and  Inquiry,  have 
discovered  the  falsity  of  the  representations, 
and  therefore  had  no  right  to  rely  upon  them. 
This  contention  was  denied;  the  court  re- 
marking: "The  trend  of  the  decisions  of  the 
courts  of  this  and  other  states  Is  towards  the 
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Jost  doctrine  that  where  the  contract  is  In- 
duced by  false  representations  as  to  material 
existent  facts,  which  are  made  with  the  In- 
tent to  deceive,  and  upon  which  the  plain- 
tiff relied,  it  is  no  defense  to  an  action  for 
rescission  or  for  damages  arising  out  of  the 
deceit  that  the  party  to  whom  the  represen- 
tations were  made  might,  with  due  diligence, 
have  discovered  their  falsity,  and  that  be 
made  no  searching  Inquiry  into  facts.  'It 
matters  not,'  it  lias  well  been  deckired,  'that 
a  person  misled  may  be  said  in  some  loose 
sense  to  have  been  negligent;  for  It  is  not 
Just  that  a  man  who  has  deceived  anotlier 
should  be  permitted  to  say  to  him,  'You 
ougbt  not  to  have  believed  or  trusted  me,' 
or  'You  were  yourself  guilty  of  negligence.' " 

Since  there  was  evidence  tending  to  show 
fraud  in  the  inception  of  the  note,  the  bur- 
den wa»  upon  the  bank  to  show  tliat  It  ac- 
<iuired  the  note  bona  fide  for  value  in  the 
usual  course  of  business,  and  under  circum- 
stances which  created  no  presumption  that 
facts  impeaching  Its  validity  were  brought 
to  the  notice  of  the  bank  or  Its  managers. 
Kennedy  v.  Gibson,  68  Kan.  612,  75  Pac. 
1044.  This  rule  of  law  placing  the  burden 
upon  the  bolder  of  paper  fraudulently  ob- 
tained appears  to  have  l>een  overlooked,  as 
the  court  directed  a  verdict  upon  the  theory 
that  there  was  an  absence  of  proof  that  Dunn 
or  the  bank  had  notice  of  fraud  in  the  in- 
ception of  the  note.  To  meet  the  prima  facie 
case  arising  from  proof  of  fraud,  testimony 
was  offered  of  the  good  faith  of  the  bank, 
and  that  it  had  no  notice  of  any  fraud  on 
the  part  of  Wright,  but  whether  the  prima 
facie  case  waa  overcome  was  a  question  for 
the  jury  and  hence  the  ruling  directing  a 
verdict  was  error. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

BURCH,  MASON,  PORTER,  GRAVES, 
and  BENSON,  JJ.,  concurring. 

SMITH,  J.  (concurring  specially).  I  con- 
cur in  the  decision  of  this  case  that  it  was 
error  for  the  court  to  Instruct  the  Jury  to 
return  a  verdict  for  the  defendant.  Oa  the 
other  baud,  as  this  case  is  remanded  for  a 
new  trial,  I  do  not  think  the  law  enunciat- 
ed presumably  as  a  guide  to  the  court  below 
in  that  new  trial,  should  be  based  upon  the 
liypothesis  that  Wright,  in  his  representa- 
tion of  the  amount  of  the  com,  acted  fraud- 
ulently, and  that  Abmeyer  was  in  law  ab- 
solved from  any  duty  of  looking  to  his  own 
Interest.  The  evidence  shows  the  corn  was 
Immature  when  sold,  and  that  Abmeyer  call- 
ed to  his  aid  a  farmer  friend  who  went  with 
him  and  inspected  It  before  closing  the  deal. 
The  friend  may  or  may  not  have  agreed  with 
Wright's  estimate  of  the  yield  per  acre.  The 
evidence,  I  presume,  does  not  disclose.  In 
either  event,  Abmeyer,  if  he  had  no  Judgment 
of  his  own  upon  the  subject,  was,  In  the 
exercise  of  ordinary  prudence,  bound  to  rely 
more  upon  the  estimate  of  his  chosen  friend 


than  upon  that  of  his  adversary;  a^.  If  be 
had  the  same  means  of  knowledge  as  the 
seller,  he  was  bound  to  exercise  his  own 
Judgment,  having  full  opportunity  to  investi- 
gate with  little  effort.  Instead  of  relying  upon 
the  estimate  of  one  opposed  in  interest.  In 
the  absence  of  the  record,  I  am  assuming 
that  there  was  no  misrepresentation  as  to 
the  acreage.  If,  however,  there  was  such 
misrepresentation,  the  truth  In  relation  there- 
to not  being  a  subject  of  accurate  estimate, 
but  Involving  considerable  delay  and  perhaps 
expense  In  ascertainment,  the  question  comes 
within  the  principle  enunciated  In  Speed  v. 
IloUingswortb,  54  Kan.  436,  38  Pac.  496,  cit- 
ed in  the  majority  opinion,  and  Abmeyer  had 
a  right  to  rely  upon  a  representation  of  the 
fact  which  is  subject  to  accurate  ascertain- 
ment, and  one  of  which  every  owner  may  be 
presumed  to  be  fully  informed  as  to  his  own 
possessions.  But  the  ultimate  yield  of  Im- 
mature com  is  not  such  a  fact  It  is  a  mat- 
ter of  common  knowledge  that  results  equal- 
ly as  disappointing  as  in  this  case  come  from 
cornfields  that  In  an  Immature  state  ;)romise 
as  great  returns  as  were  estimated  in  this 
case.  The  representation  was  not  of  an  exist- 
ing fact,  peculiarly  within  the  knowledge  of 
the  seller,  but  in  part,  at  least,  an  estimate 
of  a  prospective  development.  That  the  re- 
sult did  not  reach  the  estimate  does  not  nec- 
essarily impeach  the  good  faith  of  the  seller 
nor  of  the  "farmer  friend."  One  has  no 
right  in  the  purchase  of  a  horse  made  in 
broad  daylight,  and  with  full  opportunity  of 
Inspection,  to  rely  upon  even  a  warranty  of 
soundness,  when  the  horse  has  eyes  which 
may  be  seen  for  a  block  to  be  as  white  and 
opaque  as  a  hard  boiled  egg  'with  the  shell 
removed. 


NATIONAL  SURETY  CO.  OF  NEW  YORK 
V.  WYANDOTTE  COAL  &  LIMB  CO. 

(Supreme  Court  of  Kansas.     Dec.  7,  1907.) 

1.  MuNiciPAi.  Corporations  —  Public  Im- 
provements —  CONTBACTOBS'  BONDS  —  LlA- 

BII.1TT  OF  Surety— Illegal  Contbact. 
While  one  who  furnishes  material  to  a  con- 
tractor with  a  city  to  carry  out  a  paving  con- 
tract, fraudulently  procured  and  which  is  ille- 
gal, having  knowledge  of  the  fraud  and  illegal- 
ity, is  barred  from  recovering  from  the  surety 
of  the  contractor  for  the  material  furnished,  he 
is  not,  as  between  himself  and  the  surety  com- 
pany, bound  or  barred  by  mere  constructive  no- 
tice of  such  fraud  or  illegality.  The  knowledge 
which  binds  him  must  be  actual,  and  so  ample 
that,  in  furnishing  material  in  furtherance  of 
the  unlawful  contract,  he  can  be  regarded  as  an 
active  agent  in  promoting  the  fraud  and  illegal- 
ity. Bonding  Co.  v.  Dickey,  74  Kan.  791,  88 
Pac.  66. 

2.  Same— Action  on  Bond— Evidence. 

Rice  V.  Hodge.  26  Kan.  164,  followed  as  to 
the  strictness  and  extent  of  proof  necessary  to 
show  that  all  the  material  sold  and  furnished 
by  the  claimants  for  the  improvement  was  actual- 
ly used  in  its  construction. 
(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;   William  G.  Holt,  Judge. 
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Action  by  the  Wyandotte  Coal  &  Lime  Com- 
pany against  the  National  Surety  Company 
of  New  York.  Judf^ment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

A.  I).  Berger  and  Frank  Ilagerman,  for 
plaintiff  iu  error.  McB'adden  &  Morris,  for 
defendant  In  error, 

JOHNSTON,  C.  J.  Tlie  Wyandotte  Coal  & 
Lime  Company  instituted  this  action  against 
W.  W.  Atkin  to  re<'over  $o.33.3C  for  material 
which  it  furnished  to  him  to  be  used  In  the 
paving  of  a  street,  and  also  to  recover  the 
same  claim  from  the  National  Surety  Com- 
pany under  a  bond  which  It  gave,  undertak- 
ing to  pay  all  bills  for  labor  and  material 
incurred  by  Atkin  in  paving  that  street. 
Atkin  made  no  defense,  but  the  National 
Surety  Company  set  up  a  number  of  defenses, 
one  of  which  was  that  the  Diamond  Brick 
&  Tile  Company,  In  order  to  defeat  competi- 
tion in  paving  the  street,  and  in  violation  of 
the  statute  requiring  competition  In  the  let- 
ting of  such  contracts,  had  secretly  and  fraud- 
ulently hired  petitioners,  and  had  otherwise 
assisted  in  procuring  petitioners,  who  asked 
that  the  paving  be  done  with  brick  of  the 
Diamond  brand,  which  was  exclusively  man- 
ufactured and  sold  by  that  company,  and 
that  the  illegal  action  extended  to  procuring 
the  passing  of  an  ordinance  by  the  city  coun- 
cil, to  Inducing  the  contractor  to  bid  on  the 
work  and  enter  Into  the  contract,  and  all 
was  done  in  order  that  the  company  might 
sell  its  brick  to  the  exclusion  of  any  other. 
It  was  then  alleged  that,  if  the  Wyandotte 
Coal  &  Iilme  Company  sold  any  of  the  ma- 
terial upon  which  It  based  its  claim,  the 
sale  and  delivery  were  made  with  full  knowl- 
edge of  the  illegal  action  of  the  Diamond 
Crick  &  Tile  Company.  A  demurrer  to  this 
defense  was  Interposed  and  sustained,  but, 
upon  a  review  in  this  court,  the  ruling  was 
reversed.  Atkin  v.  Coal  Co.,  73  Kan.  708,  84 
Pac.  1040.  lAter,  upon  Issues  Joined,  a  trial 
was  had,  and  when  the  plaintiff  bad  offered 
Its  testimony  tlie  surety  company  filed  Its 
demurrer  to  the  evidence,  which  was  over- 
ruled, and,  no  testimony  being  offered  iu  be- 
half of  the  surety  company,  verdict  and  Judg- 
ment were  given  for  the  plaintiff.  It  Is  con- 
tended that  the  testimony  was  insufficient  to 
sustain  the  plaintiff'is  cluini,  or  warrant  tlte 
Judgment  that  was  rendered,  in  view  of  the 
taint  there  was  in  the  proceedings  lending 
up  to  the  paving  contract  and  in  the  con- 
tract itself.  It  has  been  directly  held  that 
where  a  paving  contract  is  obtained  by 
stifling  competition,  in  violation  of  a  stat- 
ute, the  proceedings  including  the  contract 
are  illegal  and  void,  and  that  those  who  fur- 
nish labor  or  material,  with  full  knowledge 
of  the  facts  which  render  the  proceedings 
illegal,  are  bound  thereby,  and  cannot  main- 
tain an  action  against  the  surety  of  the 
contractor.  Surety  Co.  v.  Brick  Co.,  73  Kan. 
■.OS,  84  Pac.  1034;    Atkin  v.  Coal  Co.,  an- 


tra. In  the  trial  no  testimony  was  offer.v? 
showing  that  the  Wyandotte  Coal  &  Lime 
Company  had  actual  knowledge  of  any  of  the 
facts  which  tainted  the  proceedings  or  con- 
tract with  illegality.  Its  position  differs 
materially  from  that  of  the  brick  company 
which,  it  is  alleged,  acted  fraudulently  In 
procuring  petitioners,  in  securing  the  enact- 
ment of  an  ordinance  and  the  making  of  a 
contract,  all  to  accomplish  its  purpose  of 
suppressing  competition  In  the  bidding.  If, 
as  alleged  In  the  answer  of  the  surety  com- 
pany, the  plaintiff  here  had  furnished  cement 
with  full  knowledge  of  the  Illegal  transac- 
tions. It  would  have.  In  a  sense,  been  a  i>ar- 
tlcipant  iu  the  fraud  and  illegality,  and  have 
occupied  no  better  position  than  the  parties 
who  initiated  and  carried  out  the  unlawful 
scheme.  But  plaintiff  had  no  part  In  the  pro- 
ceedings preliminary  to  the  contract,  nor 
with  the  passage  of  the  city  ordlnan-e.  It 
had  nothing  to  do  with  Atkln's  contract  with 
the  city,  and  was  not  even  a  party  to  the- 
bond  which  the  surety  company  geve  to  guar- 
antee the  payment  of  labor  and  material  fur- 
nished to  the  contractor.  It  is  said,  howerer 
that  the  plaintiff  was  chargeable  with  knoTri- 
edge  that  the  material  was  furnished  to  car- 
ry out  a  contract  with  the  city — a  contract 
mentioned  In  Its  petition — and  that  notice 
should  have  been  Imputed  to  It  of  the  Illegal- 
ity disclosed  by  the  contract  Itself  and  the 
proceedings  of  the  city  council.  The  contract. 
It  Is  true,  was  spoken  of  in  the  plaintiff's 
petition,  and  referred  to  In  Its  evidence,  and 
it  Is  argued  that  as  its  claim  is  based  on  that 
contract  it  must  fail.  Its  claim  against  the 
surety  company  Is  based  upon  the  surety 
bond  In  which  that  company  agreed  to  pay 
all  bills  for  material  which  Atkin  incurred 
in  the  prosecution  of  t^e  work  and  failed  to 
pay,  and,  besides,  the  relation  between  It 
and  the  surety  company  Is  altogether  too  re- 
mote for  the  application  of  the  doctrine  of 
constructive  notice  of  the  wrongdoing  of  oth- 
er materialmen  or  contractors.  That  doc- 
trine, it  has  been  said,  "has  always  been  re- 
garded as  a  harsh  necessity,  and  the  statutes 
which  create  it  have  always  been  subjected 
to  the  most  rigid  construction."  Call  v.  Hast- 
ings, 3  Cal.  179.  Tlie  law  imputes  knowledge 
to  a  person  acquainted  with  facts  which  make 
it  his  dxity  to  inquire  where  his  act  or  negli- 
gence Is  such  as  to  lead  to  Imposition  uiion 
an  innocent  party.  Pacts  and  circumstances, 
from  which  knowledge  of  the  fraud  and  il- 
legality in  the  present  case  might  be  inferred, 
were  as  accessible  to  the  surety  company  as 
to  the  plaintiff,  and  that  company,  having  so 
close  a  connection  with  the  Illegal  contract, 
has  no  right  to  insist  that  the  plaintiff,  who 
fnmished  material  on  the  faith  of  its  guar- 
anty, shall  exercise  greater  dllfeenee  than 
it  did  to  discover  the  fraud.  As  against  the 
surety  company,  nothing  short  of  actual 
knowledge  of  the  Illegal  contract,  and  of  the  - 
fraudulent  steps  by  which  it  was  procured, 
can  bind  the  plaintiff  who  sold  the  material 
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on  tbe  security  of  the  bond  given  by  the 
surety  company.  It  must  be  a  knowledge  so 
ample  and  complete  that  those  who  contrib- 
ute labor  or  material,  in  furtherance  of  tbe 
uultuvful  contract,  can  be  regarded  as  active 
agents  in  promoting  the  fraud  and  illegality. 
This  was,  in  eEfe<:t,  held  in  Bonding  Co.  v. 
Dickey,  74  Kan.  7'Jl,  88  Tae.  CO,  where  an- 
other surety  company  asked  to  be  relieved 
from  responsibility  for  material  used  In  a 
•contract  with  a  city,  the  payment  for  which 
it  had  guaranteed  because  tbe  contract  was 
made  In  violation  of  a  statute.  There,  as 
hero,  It  was  urged  that  the  plaintiff  furnish- 
ing material  to  the  contractor  was  l>ound  to 
take  notice  of  what  the  contract  and  records 
•of  the  city  disclosed,  and  Surety  Co.  v.  Brick 
Co.,  supra,  w^as  cited  as  an  authority.  T'-f 
court,  however,  refused  to  apply  the  doctrine 
of  constructive  notice  of  the  Illegality  to  tbe 
materialmen,  and  pointed  out  that  he  could 
■only  be  Justly  bound  and  barred  from  a  re- 
■covery  where  he  had  actual  knowledge,  and 
was,  in  a  sense,  an  active  agent  In  carrying 
out  the  Illegal  features  of  the  contract  or 
transiiotlon.  That  case  is  sufficient  authority 
for  the  holding  of  the  trial  court  that  the 
plaintiff  was  not  barred  from  recovering  the 
amount  of  Its  claim,  which  it  had  established, 
from  the  surety  company. 

The  only  remaining  question  arises  upon 
the  contention  that  there  was  a  failure  to 
prove  that  all  tbe  cement  sold  by  the  plain- 
tiff, and  Included  In  its  claim,  went  Into  the 
<'onstmctlon  of  the  pavement.  The  testi- 
mony, however,  althongh  not  full  and  explicit 
In  that  re^)ect,  was  certainly  sufficient  to 
make  a  prima  facie  case  of  delivery  and  use, 
and  since  there  were  no  discrediting  circum- 
stances, or  anything  to  raise  a  suspicion  that 
the  cement  furnislied  was  not  used  for  the 
purpose  for  which  It  was  purchased,  the 
i-ourt  was  justified  in  holding  the  testimony 
to  be  sufficient.  No  greater  strictness  of 
proof  is  required  in  this  case  tlian  would  be 
in  tlie  enforcement  of  a  claim  for  a  mec-han- 
Ic's  lion.  In  a  case  of  that  kind,  wliere  It 
was  contended  that  there  was  a  lack  of  posi- 
tive and  specific  proof  tliat  the  articles  fur- 
ni.«hed  for  tlie  building  were  a<'tually  used  In 
Its  construction.  Justice  Brewer  said :  "It  Is 
tindoubtodly  true  that  It  Is  not  affirmatively 
and  specifically  shown  that  each  separate 
article  charged  in  these  bills  actually  went 
Into  such  buildings.  It  does  appear,  however, 
that  each  one  of  the  three  separate  claimants 
made  contracts  for  furnishing  materials  for 
said  buildings;  that  In  pursuance  of  said 
contracts  they  furnished  materials,  and  sup- 
posed that  they  were  to  be  used  In  the  con- 
struction of  said  buildings ;  and,  as  to  a  few 
articles,  that  they  did  In  fact  go  Into  said 
buildings.  To  this  there  is  no  contradictory 
testimony ;  nothing  tending  to  show  that  any 
of  the  materials  delivered  were  In  fact  taken 
away  by  the  builder  and  used  elswhere; 
nothing  even  to  raise  a  suspicion  that  there 
was  any  deviation  of  materials  from  their 


Intended  and  contracted  use.  Under  these  cir- 
cumstances, it  would  not  be  Justice  to  refuse 
the  Hen."  Rice  v.  Hodge,  26  Kan.  164.  See, 
also,  McGarry  v.  Averlll,  50  Kan.  3(!2,  31 
Pac.  1082,  34  Am.  St.  Rep.  120;  Seattle  Lum- 
ber Co.  V.  Sweeney,  43  Wash.  1,  85  Tac.  077. 
The  Judgment  of  the  district  court  will  be 
affirmed. 


FINLEY  V.  BOARD  OF  COM'RS  OF 
LABtTTTE  COUNTY. 

(Supreme  Court  of  Kansas.    Dec.  7,  1007.) 

Error  from  District  Court,  Labette  County ; 
Elmer  0.  Clark,  Judge. 

Action  by  Etta  Finley  against  tbe  board  of 
county  commissioners  of  Labette  county. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

A.  D.  Neale,  for  plaintiff  in  error.  E.  L. 
Burton,  C.  E.  Pile,  and  W.  B.  Olasse,  for  de- 
fendant In  error. 

PBB  CURIAM.  The  plaintiff  In  error 
brought  an  action  against  the  board  of  coun- 
ty commissioners  of  Labette  county,  In  the 
district  court  of  that  county,  to  recover  dam- 
ages for  the  death  of  her  husband,  which  re- 
sulted from  the  falling  of  a  defective  bridge 
which  had  been  built  and  maintained  by  the 
county.  Upon  the  completion  of  the  plain- 
tiff's evidence,  on  the  trial,  the  defendant 
demurred  thereto.  The  demurrer  was  sus- 
tained, and  Judgment  for  costs  was  rendered 
against  the  plaintiff.  Of  this  ruling  and 
Judgment  she  here  complains. 

It  is  alleged  in  the  petition,  and  establish- 
ed by  imconflictlng  evidence,  "that  the  wire 
roi)e  or  truss  sustaining  the  said  bridge,  by 
reason  of  its  rotten  condition  and  its  insuffi- 
cient size  and  weight,  parted  and  gave  way. 
and  was  directly  responsible  for  said  fall 
and  Injury." 

It  is  admitted  of  record  that  the  plaintlfCs 
evidence  was  sufficient  to  compel  the  over- 
ruling of  the  demurrer,  provided  the  evi- 
dence of  notice  to  the  chairman  of  the  board 
'  of  county  commissioners  of  the  defect  which 
I  caused  the  Injury  Is  sufficient.  It  Is  also 
agreed  that  the  testimony  of  one  C.  W.  Stud- 
ley  was  the  only  evidence  of  stich  notice. 
Studley  testified,  in  substance,  that  he  was 
',  the  township  overseer,  and  the  bridge  In 
,  question  conslste*!  of  an  approach  extending 
from  the  bank  of  the  stream  to  one  of  the 
abutments  upon  which  and  nn  abutment  on 
the  opposite  side  of  the  stream  rested  the 
main  or  Iron  bridge  which  was  also  supported 
by  the  wire  rope  or  truss ;  that  he  told  the 
chairman  that  the  bridge  was  unsafe,  and 
went  with  him  to  examine  It;  that  witness 
told  the  chairman  the  approach  was  unsafe, 
and  said  he  would  have  It  flxe<l  as  soon  as  he 
cotild  when  the  water  went  down,  that  the 
witness  did  not  consider  the  main  or  Iron 
bridge  unsafe,  and  did  not  talk  to  the  chair- 
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man  about  It.  It  nowhere  appears  that  the 
chairman  examined  the  wire  rope,  or  had  any 
notice  whatever  of  any  defect  In  It. 

On  the  authority  of  Parr  v.  Shawnee  Coun- 
ty, 70  Kan.  HI,  78  Pac.  449,  the  ruling  and 
judgment  must  be  sustained. 


BADGER  MIN.  &  MILL.  CO.  v.  ELLIS  et  al. 
(Supreme  Court  of  Kansas.     Dec.  7,  1907.) 

Appeal— Habuless  Ebbob. 

The  rule  announced  in  the  case  of  McCor- 
mick  V.  Holmes.  41  Kan.  2(55.  21  I'ac.  ms,  that 
it  becomes  immaterial  upon  whom  the  burden 
of  proof  rests  when  all  the  evidence  concerniug 
the  transaction  inquired  into  is  introduced,  ap- 
plied in  an  action  b^  a  landowner  to  quiet  title 
against  a  forfeited  oil  lease. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cherokee  Coun- 
ty;  Corb  A.  McNeill,  Judge. 

Action  by  S.  J.  Ellis  and  Hnttle  Ellla 
against  the  Badger  Mining  &  Milling  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

S.  C.  Westcott  and  Tracewell  &  Moore,  for 
plaintiff  In  error.  E.  E.  Sapp,  for  defendants 
in  error. 

BURCH,  J.  In  this  case  It  la  claimed  the 
district  court  erred  in  placing  the  burden  of 
proof  upon  the  defendant  and  in  sustaining  a 
demurrer  to  his  evidence. 

The  action  was  brought  by  a  landowner  to 
quiet  title  against  an  oil  lease  which  It  -was 
claimed  had  been  forfeited.  Instead  of  being 
In  the  short  statutory  form,  the  petition  stat- 
ed all  the  facts.  The  answer  set  up  an  af- 
firmative defense,  which  was  denied  by  the 
reply.  The  trial  was  by  the  court  without  a 
jury.  The  evidence  introduced  by  the  defend- 
ant extended  to  every  fact  In  controversy.  It 
covered  fully  the  question  of  possession,  the 
conduct  of  each  party  under  the  lease,  all 
the  transactions  between  the  parties,  and  all 
the  circumstances  pertinent  to  their  relations. 
Therefore  the  case  Is  governed  by  the  deci- 
sion In  McConuick  v.  Holmes,  41  Kan.  2(i5,  21 
Pac.  108,  the  third  paragraph  of  the  syllabus 
of  which  reads:  "It  becomes  Immaterial  up- 
on whom  the  burden  of  proof  rests,  when  all 
the  evidence  concerning  the  transaction  lu- 
(lulred  Into  is  lntro<lueed." 

The  demurrer  to  the  evidence  was  rightful- 
l.v  sustained.  The  oral  agreement,  whereby 
for  a  consideration  paid  monthly  in  cash  the 
defendant  was  permitted  to  discontinue  the 
development  of  the  pro|)erty  for  a  time,  was 
terminated  by  the  defendant's  resuming  work 
In  1901.  The  agreement  never  was  renewed, 
and,  under  the  terms  of  the  lease,  a  cessation 
of  work  for  more  than  10  days  In  any  month 
put  an  end  to  the  defendant's  rights.  The 
check  of  $20  on  October  22,  1904,  was  not 
given  under  any  contract  for  the  suspension 
of  oi)erations,  and  could  not  save  a  forfeiture. 
If  It  were  to  be  allowed  the  effect  of  author- 
izing a  delay  of  two  mouths  the  lease  waa 


still  subject  to  cancellation  on  account  of  Itir 
breach  after  the  lapse  of  that  time.  None  or 
the  excuses  offered  for  the  defendant's  dila- 
tory conduct  -were  sufficient  to  Justify  It. 

The  judgment  of  the  district  court  Is  af- 
flnued. 


UNITED  ZINC  &  CHEMICAL  CO.  et  al.  v. 

MORRISON. 

(Supreme  Court  of  Kansas.     Dec.  7,  15)07.) 

1.  Venue  —  Cuanoe  —  Jubisdiction  aftkb 
Change  —  Judume.nt  —  Clebical  Ebbob  — 
Correction. 

Where  an  execution  ui>on  a  judgment  in 
the  district  court  is  enjoined  by  a  restraining- 
order  issued  in  the  same  action,  and,  pending 
a  motion  to  dissolve  tlie  restraining  order,  the 
cau.se  and  all  the  proceedings  are  transferred  by 
a  change  of  venue  to  the  district  court  of  an- 
other county  on  account  of  the  disqualification 
of  the_  regular  judge,  the  court  to  which  the 
cause  is  transferred  has  authority,  upon  .satis- 
factory proof,  to  direct  that  a  clerical  omission 
in  the  entry  of  judgment  be  corrected. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Venue,  i  141.] 

2.  Same— Evidence. 

The  proof  upon  which  the  court  ordered 
the  record  of  the  judgment  corrected  consisted 
of  a  certified  copy  of  the  journal  entry  of  the 
trial,  certified  copies  of  the  judgment  docket 
showing  an  abstract  of  the  judgment  entered 
by  the  clerk,  and  copies  of  the  memoranda  of 
the  trial  from  the  judge's  trial  docket.  These 
were  all  competent,  and  furnislied  satisfactory 
evidence  uix>n  which  to  base  the  order. 

FEd.  Note. — For  cases  in  point,  see  Cent  Dig- 
vol.  48,  Venue,  {  141.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Bourbon  Coun- 
ty;   Walter  L.  Simons,  Judge. 

Action  by  Henry  Morrison  against  the 
United  Zinc  &  Chemical  Company  and  H. 
Hobart.  Judgment  for  plaintiff.  Defend- 
ants bring  error.    Affirmed. 

The  plaintiff,  Henr}-  Morrison,  brought  this 
action  in  the  district  court  of  Allen  county 
against  the  United  Zinc  &  Chemical  Com- 
pany and  H.  Hobart,  sheriff,  to  recover  dam- 
ages for  the  wrongful  attachment  of  prop- 
erty. The  cause  was  tried  ttefore  the  Hon- 
orable Travis  2tIorse,  Judge  pro  tent.,  and  a 
Jury,  and,  on  September  20,  1903,  the  jury 
returned  a  verdict  in  favor  of  plaintiff 
against  defendants  for  the  sum  of  $330. 

There  was  a  motion  for  Judgment  on  the 
special  findings  and  a  motion  fur  a  new  trial. 
These  were  continued,  and  afterwards  over- 
ruled, and  time  given  to  make  a  case  for  the 
Supreme  Court.  The  journal  entry  of  the 
trial  showed  the  verdict  and  proceedings  up 
to  and  including  the  allowance  of  time  for 
making  a  case  for  the  Supreme  Court,  but  it 
failed  to  show  that  judgment  was  rendered 
u|M>n  the  verdict.  PriH-eedlngs  in  error  in 
this  court  to  reverse  the  Judgment  were  dis- 
missed, for  the  reason  tlut  the  case-made 
was  not  signed  and  settled  according  to  law. 
On  the  return  of  the  mandate  from  this  court 
exeimtions  were  Issued  against  l)oth  defend- 
ants. Thereupon  the  defendants^ 
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tbe  orlglBal  action  for  on  injunction  against 
the  executions,  the  ground  of  the  application 
being  that  no  verdict  or  Judgment  had  been 
entered  of  record,  as  required  by  law,  and 
that  no  Judgment  was  ever  rendered  in  the 
cause.  The  judge  of  the  district  court,  hav- 
ing l>cen  of  counsel  in  the  original  attach- 
ment itroco^dings,  was  still  disqualified  from 
Kitting.  A  temporary  restraining  order  was 
nllowed  l>y  the  probate  court.  Plaintiff  filed 
his  motion  to  disKoIre  the  restraining  order 
tin  the  ground  that  the  records  of  the  district 
court  showed  a  valid,  binding,  and  sutwist- 
ing  Juipinoiit  in  favor  of  plaintiff  and  against 
the  defondunts.  The  plaintiff  also  applied 
for  a  change  of  venue,  "chanKlng  the  place 
of  trial  of  this  action  and  all  matters  con- 
nected therewith  to  the  district  court  of  some 
cijunty  other  than  Alien  ("otmty."'  On  June 
8.  ]!X»."),  the  district  court  of  Allen  county  or- 
dered "that  n  transcript  of  all  the  pieadlDga, 
motions,  and  proceedings  had  In  the  district 
court  of  .Vllen  county,  Kansas,  in  this  case 
duly  <«ertlfled,  lie  forwarded  forthwith  by  the 
clerk  of  this  court  to  tlie  derlt  of  the  district 
court  of  Bouri)on  county,  Kansas,  at  Fort 
fcott,  Kansas,  to  be  there  proceeded  with 
According  to  law."  After  the  cause  had  been 
transferre<l  to  Bourbon  county,  on  June  27, 
1905,  plaintiff  filed  a  motion  for  a  nunc  pro 
tunc  order,  dlre<"ting  the  clerit  of  the  district 
<*ourt  of  Allen  ciranty  to  modify,  correct,  and 
re(«rd  the  Journal  entry  of  the  trial  Judg- 
ment proceedings  for  the  following  reasons: 
"fl)  Because  the  pretended  Journal  entry  of 
the  trial  of  the  said  cause  now  recorded  does 
not  conform  to  facts  as  shown  by  the  Judge's 
docket  entries  of  the  said  trial  and  verdict 
of  the  Jury  made  at  the  time  of  the  trial.  (2) 
Because,  by  error  of  the  scrivener,  ithe  pre- 
tendc<l  Journal  entry  of  the  trial  of  this 
<'ause  does  not  show  the  Judgment  rendered 
in  favor  of  the  plaintiff  and  against  the  de- 
fendants, and  each  of  them  on  tlie  2«th  day 
of  SeptemlMT,  ISHO.  (3)  Because  tlie  trial 
Judge  rendered  Judgment  on  the  verdict  in 
this  case  in  favor  of  the  plaintiff  and  against 
tiie  defendants  for  the  sinn  of  ^330,  and  costs 
of  action.  uiK>n  tlie  same  day  tlie  said  verdict 
was  i-eiiderwl,  to  wit:  Septemlier  26,  IJKO, 
which  Judgment  was  duly  re<-orded  by  the 
said  trial  ju<lge  on  the  trial  docket  of  the 
district  court  of  Alien  county,  Kansas,  for 
the  Septemlier,  IJIOJI,  term  thereof,  and  at 
page  129  of  said  trial  docket,  and  entered  ou 
the  Judgment  dcK-ket  by  the  clerk." 

The  hearing  on  the  moti(m  to  correct  the 
Journal  entry  was  continue<l  until  the  Oc- 
tol)er,  liKKi,  term  of  tiie  district  court  of 
Bourlwn  county,  but  tlie  hearing  to  dissolve 
the  restraining  order  was  heard  by  the  Judge 
of  that  court  at  chniuliers  July  1,  VMu. 
Plaintiff  lntroduce<l  in  evidence  a  transcript 
of  the  apitearauce  dtM'ket  of  tlie  district  ctiurt 
of  Allen  county,  showing  the  proceedings 
there  from  the  time  suit  was  commenced,  the 
original  Journal  entry,  a  certified  copy  of  the 


Judgment  docket  of  Allen  county  showing 
that  an  abstract  of  the  Judgment  was  entered 
against  defendants  on  the  day  that  the  ver- 
dict was  returned,  also  a  copy  of  the  follow- 
ing entry  on  the  trial  docket,  made  by  the 
Judge  pro  tern.,  at  the  time  of  the  trial: 
"September  26th,  1003.  Jury  Instructed  and 
case  argued  by  counsel.  Jury  retired  in 
custody  of  and  under  charge  of  officer  sworn 
to  take  charge  of  them,  to  deliberate  upon 
a  verdict.  Thereafter  the  Jury  having  arriv- 
ed at  a  verdict  in  the  case  came  into  court 
and  rendered  their  verdict,  finding  in  favor 
of  the  plaintiff  and  against  the  defendants, 
and  assessed  the  sum  that  the  plaintiff  re- 
cover from  the  defendants  at  $330,  and  re- 
turned at  the  same  time  the  special  ques- 
tions and  answers  thereto.  Thereuiion  Judg- 
ment was  rendered  upon  said  verdict  for 
plaintiff  and  against  the  defendants  for  $.S30 
and  for  costs  of  the  action,  to  which  Judg- 
ment defendants  except." 

The  district  Judge  of  Bourbon  county  upon 
this  evidence  dissolved  the  restraining  order. 
On  Octoi)er  10,  190.5.  at  the  regular  term  of 
the  district  court  of  Bourbon  coimty  the  mo- 
tion to  correct  the  Journal  entry  was  heard. 
The  defendants  interposed  a  demurrer  on 
the  ground  that  the  court  had  no  jurisdiction 
of  the  subject-matter  or  of  the  parties  in  the 
proceedings.  This  was  overruled.  The  evi- 
dence in  support  of  the  motion  was  substan- 
tially the  same  as  used  on  the  bearing  to  dis- 
solve the  Injunction.  At  the  same  term  the 
(•ourt  sustained  tiie  motion,  and  directed  that 
the  journal  entry  be  corrected  by  the  clerk 
of  the  district  court  of  .\llen  county  so  as  to 
recite  the  rendition  of  the  judgment  on  the 
verdict  as  of  the  2flth  day  of  September, 
1903.  These  proceedings  are  for  the  purpose 
of  reversing  the  Judgment  of  the  district 
court  of  Bourbon  county  ordering  the  record 
In  the  cause  corrected. 

Chas.  H.  Apt  (MeOlttin  &  Apt,  of  counsel), 
for  pialntilTs  in  error.  Chris  Ultter  and  W. 
A.  Chogulil.  for  defendant  in  error. 

PORTER,  J.  (after  stating  the  facts  as 
above).  The  first  claim  of  error  we  shall 
notice  is  that  the  court  erred  in  the  admis- 
sion of  evidence  in  supijort  of  the  motion  to 
correct  the  journal  entry.  As  to  this  con- 
tention we  need  only  refer  to  the  language 
of  the  court  in  Murtludale  v.  Battey,  73  Kan. 
92,  84  Pac.  .j27,  and  Chrlstlsen  v.  Bartlett, 
73  Kan.  401,  403,  84  Pac.  530,  Sr>  Pac.  5!M,  to 
the  effect  that  the  record  of  a  Judgment  can 
aiwa.vs  "be  corre<-ted  so  as  to  speak  the 
truth  after,  as  well  as  during,  the  term  at 
whidi  it  was  rendered,  and  upon  any  satis- 
factory evidence,  parol  as  well  as  written." 
The  evidence  objected  to  here  consisted  of 
the  certified  copies  of  the  Journal  entry  of 
the  trial,  and  of  the  abstract  of  the  judg- 
ment docket  and  copies  of  the  Judge's  trial 
docket.  These  were  all  competent  for  the 
puriiose  of  establishing  what  in  fact  occurred 
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at  the  trial,  and  furnished  wbat  may  be  said 
to  be  quite  satisfactory  eridoice.  Pennock  t. 
Monroe,  5  Kan.  578,  583. 

The  next  contention  which  raises  the  only 
question  In  the  case  Is  that  the  court  erred 
In  overruling  the  demurrer  to  the  motion. 
The  contention  is  stated  In  the  briefs,  In 
substance,  as  follows:  The  district  court 
had  no  Jurisdiction  to  correct  the  proceedings 
or  records  of  the  Allen  county  district  court, 
for  the  reason  that  the  only  proceedings 
transferred  by  the  change  of  venue  were  the 
application  for  an  injunction  and  the  motion 
to  dissolve  the  restraining  order.  PlalntiflC 
in  error  is  contented  with  merely  stating  the 
proposition.  No  argument  is  made  or  au- 
thorities cited  in  support  of  It;  and  none 
are  cited  In  the  brief  of  defendant  In  error 
against  It.  The  objection  is  technical.  The 
application  for  a  change  of  venue  aslced  that 
the  place  of  trial  of  the  action  and  all  mat- 
ters connected  therewith  be  changed;  and 
the  order  Is  broad  enough  in  its  terms  to 
transfer  the  whole  cause.  The  general  rule 
is  stated  in  Hazen  v.  Webb.  C5  Kan.  38,  68 
Pac.  1096,  93  Am.  St  Rep.  276,  as  follows: 
"A  court  to  which  a  cause  Is  properly  re- 
moved by  change  of  venue  acquires  jurisdic- 
tion of  the  cause  and  subject-matter,  co-ex- 
tenslve  with  that  of  the  court  from  which 
the  venue  was  removed,  and  may  Inquire  into 
anything  connected  with  the  subject-matter 
of  the  action,  and  render  any  judgment  which 
might  have  been  rendered  by  the  court  In 
which  the  case  originated."  This  was  ap- 
proved In  Toung  V.  McWUllams  (Kan.)  89 
Pac.  3.2.  The  motion  was  not  that  a  judg- 
ment be  rendered.  It  was  for  the  correc- 
tion of  the  record  so  that  it  would  speak 
the  truth,  and  show  a  judgment  actually 
rendered  on  the  day  that  the  verdict  was 
entered.  The  district  judge  of  Allen  coun- 
ty was  disqualified  from  acting.  It  must  be 
conceded  that  if  he  had  not  been  disqualified, 
and  no  change  of  venue  had  been  taken,  the 
district  court  of  Allen  county  possessed  au- 
thority to  order  the  record  corrected  to  show 
that  a  judgment  was  duly  entered.  Martin- 
dale  y.  Battey  and  Chrlstisen  v.  Bartlett, 
supra.  When  the  venue  of  the  case  was 
transferred  to  Bourbon  county,  the  court 
there  was  given  all  the  authority  and  pow- 
ers in  respect  of  this  case  possessed  original- 
ly by  the  district  court  of  Allen  county,  and 
the  latter  court  had  thereafter  no  juris- 
diction of  the  cause  or  of  the  parties  for 
any  purpose,  until  the  action  was  finally 
disposed  of  by  the  court  to  which  the  venue 
was  changed.  A  motion  of  this  kind  to 
correct  the  records  could  not  have  been  enter- 
tained by  the  Allen  county  district  court 
while  the  action  was  pending  In  Bourbon 
county,  even  though  a  judge  otherwise  quali- 
fied to  sit  had  taken  his  seat  in  the  Allen 
county  district  court    The  case  and  the  par- 


ties were  then  under  the  jmlBdictlon  of  the 
court  to  which  the  venue  bad  been  changed. 
Hazen  v.  Webb  and  Young  v.  McWiiliams, 
supra.  There  must  have  been  some  court 
with  authority  over  the  record  in  the  cause 
and  with  power  to  make  It  speak  the  truth, 
or  absurd  consequences  and  results  would 
follow.  We  are  of  the  opinion  that  the  court 
which  possessed  this  power  was  the  court 
which,  by  the  change  of  venue,  acquired  ju- 
risdiction of  the  entire  proceedings,  includ- 
ing the  record  of  what  had,  up  to  that  time, 
taken  place  In  the  court  from  which  the 
venue  was  taken.  If  the  venue  had  been 
changed  before  trial,  the  district  court  of 
Bourbon  county  could  have  entertained  a 
motion  to  quash  the  summons,  or  to  penult 
the  return  thereon  to  be  amended  to  con- 
form to  the  truth.  And  we  think  It  had 
power  to  make  any  order  necessary  to  be 
made  in  the  progress  of  the  cause  after  the 
venue  was  changed.  The  other  theory  would 
leave  part  of  the  cause  in  the  court  where  It 
was  originally  brought,  and  port  In  the 
court  to  which  it  was  transferred. 

A  considerable  portion  of  the  brief  of  plain- 
tiff in  error  Is  taken  up  with  an  argument 
on  the  merits  of  the  original  action  In  which 
the  Judgment  was  rendered.  It  Is  Insisted 
that  plaintiff  below  had  waived  all  damages 
sustained  In  the  attachment  proceedings, 
and  was  not  entitled  to  recover  a  judgment 
in  this  action.  With  the  merits  of  the  ac- 
tion in  which  the  Judgment  was  rendered 
we  have  no  concern.  Upon  the  dismissal 
of  the  former  proceedings  in  error  the  Judg- 
ment became  flnaL  The  merits  of  this  con- 
troversy are  with  defendant  in  error.  The 
defense  is  extremely  technical.  After  a  regu- 
lar trial  and  verdict  of  a  jury  a  judgment 
was  in  fact  pronounced  against  plaintUIs  in 
error.  By  a  mere  technical  omission  it  was 
not  properly  recorded  In  the  Journal  entry 
of  the  trial,  although  plaintiffs  in  error  con- 
sidered it  so  far  a  valid  judgment  that  they 
attempted  to  reverse  It  by  prooeedings  In 
error.  "Mere  Irregularities  or  errors  in  ju- 
dicial proceedings  afford  no  ground  for  an  In- 
junction to  restrain  the  collection  of  a  Judg- 
ment." Burke  v.  Wheat,  22  Kan.  722.  See, 
also,  Muse  v.  Wafer,  29  Kan.  279.  The  cleri- 
cal omission  was  one  which  courts  regard  as 
of  little  consequence,  and  easily  remedied. 
It  affected  none  of  the  substantial  rights 
of  plaintiffs  In  error,  and  furnished  no  ground 
for  enjoining  the  executions.  Suppose  the 
motion  to  correct  and  amend  the  record  had 
been  filed  In  the  cause  before  the  change  of 
venue.  It  could  hardly  be  denied  that  under 
such  circumstances  the  district  court  of 
Bourbon  county  would  have  been  the  only 
court  to  pass  upon  the  motion.  The  mere 
fact  that  it  wias  filed  after  the  venue  waa 
changed  is  unimportant. 

The  Judgment  is  affirmed. 
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MUNDELL  T.   CITY  OF  GREELEY. 

(Supreme  Court  of  Kansas.    Dec.  7,  1907.) 
Evidence— Evidence  on  Another  Case. 

Where  a  husband  and  wife  bring  separate 
and  successive  actions  against  the  same  defend- 
ant for  damages  for  personal  injuries  sustained 
by  the  wife,  the  judgment  in  one  action  is  not 
evidence  in  the  other.    23  Cyc.  1263. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  S  1236.] 

(Syllabus  by  the  Court.) 

Error  to  District  Court,  Anderson  County; 
C.  A.  Smart,  Judge. 

Action  by  Joseph  Mundell  against  the  city 
of  Greeley.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Plaintiff  in  error  brought  suit  in  tlie  dis- 
trict court  to  recover  damages  for  the  loss 
of  the  society  and  services  of  bis  wife,  and 
for  his  expenses  for  nursing  and  medical  at- 
tendance received  by  her  consequent  to  a 
fall  upon  a  sidewalk  of  the  defendnnt  city. 
An  adverse  Judgment  having  been  rendered 
against  bim  therein,  he  seeks  a  reversal  there- 
of on  the  ground  of  trial  errors. 

W.  O.  Knight  and  F.  M.  Harris,  for  plain- 
tiff In  error.  N.  L.  Bowman  and  M.  Schoon- 
over,  for  defendant  in  error. 

SMITH,  J.  In  his  petition  the  plaintiff 
set  forth  that  his  wife,  Hannah  F.  Aluudell, 
had  recovered  a  final  Judgment  against  the 
city  for  the  Injuries  resulting  to  her  from  the 
same  accident  upon  which  he  predicated  his 
claim,  and,  upon  the  trial  of  his  case,  be  of- 
fered in  evidence  the  record  of  this  Jndsmeut 
as  tending  to  establish  his  cause.  This  prof- 
fered evidence  w^as  excluded  by  the  court, 
and  the  ruling  thereon  seems  to  be  the  prin- 
cipal ground  of  complaint.  It  is  not  contend- 
ed that  the  wife's  Judgment  is  an  estoppel  or 
in  any  way  conclusive  against  the  city,  but 
that,  as  the  city  has  once  had  a  trial  upon 
the  same  Issue  and  was  defeated  therein,  It 
is  some  evidence  of  Its  liability  for  the  injury 
and  the  incident  effects  thereof.  It  is  hardly 
necessary  to  say  that  State  v.  Mosley,  31  Kan. 
355,  2  Pac.  782,  which  te  cited,  and  in  which 
the  record  of  the  conviction  of  the  principal 
is  held  to  be  proper  evidence  of  the  fact  of 
the  principal's  guilt  on  the  trial  of  an  ac- 
cessory, Is  not  in  point  here. 

The  record  of  the  Judgment  was  properly 
excluded.  The  husband  Is  in  no  sense  a  privy 
to  the  Judgment  In  favor  of  his  wife  in 
this  case.  The  husband  and  his  wife  hav- 
ing brought  separate  and  successive  actions 
against  the  defendant  city  for  damages  for 
personal  injuries  sustained  by  the  wife,  the 
judgment  In  her  action  is  not  evidence  in  any 
way  affecting  his  right  of  recovery.  23  Cyc. 
1263;  Selleck  v.  Janesvllle,  104  Wis.  570,  80 
N.  W.  944,  47  L.  R.  A.  691,  76  Am.  St.  Rep. 
802 ;  Walker  v.  Philadelphia,  195  Pa.  168,  45 
Atl.  657,  78  Am.  St.  Rep.  801. 

The  only  other  claim  of  error  which  Is 
deemed  worthy  of  special  comment  arose  aa 


follows:  A  wltneBS  for  the  plaintiff,  after 
having  given  some  description  of  the  side- 
walk where  the  accident  to  Mrs.  Mundell  oc- 
curred, was  asked:  "Q.  Did  you  notice  the 
boards  in  that  condition  before  that?  A.  Yes, 
sir ;  it  throwed  me  down.  One  of  them  throw- 
ed  me  down  one  day ;  that  is  what  made  me 
notice  It."  The  defendant  objected  to  the 
answer  as  Incompetent  and  moved  to  strike 
it  out.  The  court  sustained  the  motion.  On 
the  authority  of  Topeka  v.  Sherwood,  39  Kan. 
690,  18  Pac.  933,  It  must  be  said  that,  upon 
the  same  conditions  being  shown  to  exist,  evi- 
dence of  prior  accidents  at  the  same  place  is 
relevant  in  this  class  of  actions.  But  in  this 
case  the  condition  of  the  sidewalk  at  the 
time  of  the  prior  accident  was  not  disclosed 
except  that  there  was  a  loose  board  which 
tripped  up  the  witness.  Mrs.  Mundell's  in- 
Jury  also  occurred  In  a  similar  manner. 

There  was  no  evidence  as  to  length  of  time 
between  the  accidents,  or  as  to  whether  boards 
In  the  walk  had  been  permitted  to  remain 
loose  during  the  interval.  The  condition  of 
the  walk  at  the  time  of  the  injury  to  Mrs. 
Mundell  was  quite  fully  detailed  to  the  Jury, 
and  we  cannot  say  that,  even  If  the  evidence 
of  the  prior  accident  was  admissible,  any  prej- 
udice to  the  plaintiff  resulted  from  striking  it 
out. 

The  Judgment  is  affirmed. 


CLAYTON  V.  CU\Rrv  et  al. 
(Supreme   Court  of   Kansas.    Dec.   7,   lf>07.) 

1.  Attachment— Affidavh^Sufficienxy. 

Where  an  affidavit  for  a  writ  of  attadi- 
ment,  in  an  action  on  a  claim  not  du!>,  contains 
but  one  ground,  which  reads:  "That  dpfendants 
have  sold,  conveyed,  and  disposed  of  tiieir  prop- 
erty, and  are  causing  the  same  to  be  removed 
out  of  Graham  county,  for  the  purpose  and 
with  the  fraudulent  intent  to  defraud  their 
creditors" — the  words  "for  the  purpose  and  with 
the  fraudulent  intent  to  defraud  their  creditors" 
are  sufficiently  broad  to  include  an  intent  to 
"hinder  and  delay  their  creditors,"  and,  upon  a 
motion  to  dissolve  the  attachment  issued  upon 
such  affidavit,  for  the  reason  that  the  specific 
intent  to  defraud  has  not  been  established  by 
the  evidence,  it  is  error  to  sustain  the  motion, 
when  it  apjiears  that  the  acts  complained  of 
were  done  with  intent  to  hinder  and  delay  cred- 
itors. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  §|  307,  311.] 

2.  Same— Intent. 

In  such  a  case,  it  is  not  necessar.v  to  estab- 
lish a  specific  intent  on  the  part  of  tlie  defend- 
ant to  defraud,  hinder,  or  delay  the  plaiutilT  in 
the  collection  of  his  debt.  If  such  an  intent 
exists  as  to  any  creditor,  then  any  other  creditor 
may  have  an  attachment. 
(Syllabus  by  the  Court.) 

3.  Words  and  Phrases— "Defhai;d." 

The  word  "defraud."  as  used  in  the  phrase 
"disturb,  hinder,  delay,  or  defi-aiul,"  includes  all 
the  others,  since  to  disturb,  hinder,  or  delay  a 
creditor  are  only  different  modes  of  defrauding 
him  of  his  rights,  citing  Words  &  Phrases,  vol. 
2,  p.  1949. 

Error  from  District  Court,  Graham  Coun- 
ty; Chas.  W.  Smith,  Judge. 
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Action  by  H.  D.  Clayton  against  Oscar 
Clark  and  Maude  Clark.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed, wltb  directions. 

This  was  an  attacbment  proceeding  on  a 
claim  before  due.  The  claim  consists  of  two 
promissory  notes,  one  of  which  Is  dated  Feb- 
ruary 24,  19CK>,  for  $70,  and  due  one  year 
after  date.  The  other  Is  dated  JIarch  1,  19(M5, 
for  $43.50,  and  also  due  one  year  after  date. 
The  defendants  In  error  are  the  makers  of  the 
notes,  and  the  plaintiff  In  error  the  owner 
and  holder  thereof.  The  defendants  In  er- 
ror are  tenants  on  the  farm  of  the  i)lalntlff 
In  error.  The  notes  are  unsecured,  and  were 
not  given  in  pa.vnient  of  rent.  The  rent  for 
the  year  I'.Hlf!  was  payable  in  a  share  of  the 
croii.  August  18,  liKJU,  defendants  sold  to 
one  Coleman  all  their  personal  projjcrty  not 
exempt,  including  corn  crop,  and  were  pre- 
])arlng  to  remove  to  another  i-ouuty  at  once. 
August  20,  llMMi.  plaintiff  In  error  commenced 
an  action  in  the  district  court  of  Uraham 
c-ounty  on  the  two  notes,  and  obtained  an  at- 
tachment therein.  An  aflidavit  therefor  was 
tiled,  which,  so  far  as  material,  reads:  "That 
defendants  have  sold,  conveyed,  and  dlsiwsed 
of  their  property,  and  are  causing  the  same 
to  be  removed  out  of  Craham  county,  for  the 
puriKise  and  with  the  fraudulent  intent  to 
defraud  their  c-redltors  in  this,  to  wit,  that 
the  defendants  have  exe<'uted  unto  one  Cole- 
man a  pretended  bill  of  sale  of  three  horses 
and  other  property,  and  have  caused  a  part 
'if  said  proi)erty  to  be  reniovetl  from  their 
lilace  of  al)ode,  to  wit.  from  (iraham  county, 
Kan.,  and  are  attempting  to  remove,  and 
are  about  to  remove,  all  of  tlieir  proi»erty,  ex- 
<-ept  what  they  claim  under  the  exemption 
laws  of  the  state  of  Kansas."  The  writ  was 
issued  by  tlie  probate  Judge,  tlie  district  judge 
iHfing  absent  from  the  <'(innty.  and  property 
thereunder  taken.  Octolwr  1,  1!Hh>.  a  motion 
to  discharce  the  attadunent  was  filed,  iilac- 
lug  the  grounds  of  the  atlldavit  in  Issue.  Oc- 
tober 2,  liMMi,  «ald  motion  was  heard  before 
the  district  c-ourt,  wherein  a  large  amount 
of  testimony  was  hoard.  Iwth  oral  and  writ- 
ten. Vi>mi  the  hearing  the  conrt  found  the 
following  facts:  "Thercuiton  the  plaintiff,  de- 
fendants, and  1).  Coleman,  eacli  In  turn,  Intro- 
<iuced  his  evidence  and  rested,  and  the  court, 
after  arguments  of  counsel  and  due  c-ousid- 
eratlon,  <ioth  find:  That,  at  the  date  of  fil- 
ing the  aflidavit  and  obtaining  the  Issuance  of 
the  order  of  attachment  lierein.  defendaiita 
were  altout  to  r»move  their  property  out  of  ju- 
risdiction of  this  court,  and  were  about  to 
remove  and  disiiose  of  a  part  of  their  proi)- 
<'rty,  and  had  dIspoKe<l  of  a  part  of  tiielr  proi)- 
<'rty,  and  all  property  not  e.xempt  b.v  law, 
and  that  all  of  Siild  acts  were  done,  and  were 
about  to  be  done,  for  the  puri>ose  of,  with 
the  Intent  to.  and  to  the  effc<'t  of,  hindering 
and  delaying  their  creditors  in  tlie  collection 
of  their  claims.  But  the  court  finds  plaintiff 
has  failed  to  prove  a  s|HM'iflc  intent  to  defraud 


the  creditors  of  said  Clark,  and  Inasmuch  as 
It  Is  not  alleged  that  the  said  defendauts 
have,  in  any  way,  disposed  of  their  property 
with  the  Intent  to  hinder  and  delay  the  cred- 
itors of  said  Clark  in  the  collection  of  tbelr 
claims  or  debts,  it  is  therefore  ordered  that 
said  attachment  be  dissolved,  at  the  cost  of 
plaintiff."  Plaintiff  brings  the  case  here  for 
review. 

W.  Ii.  Sayers,  for  plaintiff  in  error.  Geo. 
W.  Jones,  for  defendauts  in  error. 

GRAVES,  J.  (after  stating  the  facts  as 
above).  The  district  court  bas  drawn  a  dis- 
tinction between  an  act  done  with  intent  to 
defraud  creditors,  and  the  same  act  when 
done  merely  with  intent  to  hinder  and  delay 
creditors  in  the  collection  of  their  claims, 
which  we  do  not  think  applicable  in  this  case. 
The  aflidavit  for  attachment  charges  that  the 
acts  complained  of  on  the  part  of  the  defend- 
ants were  done  "for  the  purpose  and  with  the 
fraudulent  Intent  to  defraud  their  creditors." 
Xo  charge  Is  made,  unless  it  Is  contained  In 
these  words,  that  they  were  done  with  the 
intent  to  "hinder  and  delay  their  creditors 
in  the  collection  of  their  claims."  The  court 
finds  that  what  the  defendants  did  was  done 
"for  the  purjwse  of,  with  the  Intent  to,  and 
to  the  effect  of,  hindering  and  delaying  their 
creditors  In  the  collection  of  their  claims": 
but,  as  no  si)eclflc  intent  to  defraud  their  cred- 
itors was  shown,  the  court  found  the  ground 
of  the  aflidavit  not  sustained.  We  supitose 
this  fludlug  and  order  were  made  upon  the 
theory  that  the  ground  stated  in  the  affidavit, 
and  the  one  foiuid  to  have  been  established 
by  the  evidence,  were  separate  and  distinct 
from  each  other.  In  the  view  we  have  tak- 
en, this  was  erroneous.  The  language  of  the 
affidavit,  "for  the  purpose  and  with  the  fraud- 
ulent intent  to  defraud,"  is  sufficiently  broad 
and  cumprehenslve  to  Include  the  term  "hin- 
der and  delay,"  as  the  greater  includes  the 
less.  In  the  case  of  Weber  v.  Mick,  131  III. 
520,  28  N.  E.  W«,  and  Words  and  Phrases, 
vol.  2,  p.  1040,  It  was  said  that  the  word 
"defraud,"  as  used  in  the  phrase  "disturb, 
liinder,  delay,  or  defraud"  creditors,  is  the 
most  generic  term  of  the  four,  and  really  in- 
cludes all  the  others,  since  "to  disturb,  bluder. 
or  delay"  a  creditor  in  the  collection  of  his 
debts  are  only  different  modes  of  defrauding 
him  of  his  rights,  and  these  words  are  used 
merely  as  more  8i)eclflc  statements  of  various 
forms  of  fraud.  See,  also,  14  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  244 ;  Edgell  v.  Smith. 
50  W.  Va.  340,  40  S.  E.  402;  Armstrong  v. 
Ames  &  Frost  Co.,  17  Tex.  Civ.  App.  51,  52. 
43  S.  W.  302;  Petrovltzky  v.  Brigham,  14 
T'tah.  472,  47  Pac.  (JOC;   McBrj'an  v.  Trow- 

idge.  125  Mich.  542.  84  N.  W.  1084.  The 
affidavit  therefore  covers  the  findings  of  the 
court,  and  the  motion  should  have  been  over- 
ruled. 

If  It  was  the  purpose  of  the  court  to  decide 
that  an  intent  on  tlie  part  of  the  defendants 
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to  defmad  the  plaintiff  must  be  shown,  we 
also  think  sncb  a  conclusion  wonld  be  erro- 
neona.  An  Intent  to  defraud,  hinder,  or  de- 
lay the  plaintiff  or  any  creditor  Is  snfflcient 
to  give  any  other  creditor  the  right  to  an  at- 
tachment Waples  on  Attachment,  {  71;  8 
Am.  &  mug.  Bncy.  of  Law  (2d  Ed.)  201-244 ; 
Noyes  r.  Cnnningham,  61  Mo.  App.  IM;  Mc- 
Bryan  t.  Trowbridge,  snpra ;  Sherrill  r.  Bench 
ft  Bro.,  37  Ark.  660.  In  the  last-named  case, 
an  Instruction  was  sustained,  which  reads: 
"It  need  not  appear  that  the  defendant  had 
dlspoeed  of  his  property  with  the  fraudulent 
intent  to  cheat,  hinder,  or  delay  the  plain- 
tiffs; but  If  It  appear  from  the  evidence  that 
the  defendant  had  sold  or  otherwise  disposed 
of  his  property,  with  the  fraudulent  intent  to 
cheat,  hinder,  or  delay  any  one  Of  hla  cred- 
itors, this  will  be  sufladent" 

The  Judgment  of  the  district  court  ta  re- 
versed, with  directions  to  overrule  the  mo- 
tion to  dissolve  the  attachment  and  proceed 
with  the  case  In  accordance  with  the  views 
herein  expressed. 

(7S  Kaa.  783) 

PHILLIPS  T.  SPRINGFIELD  CRUDB  OIL 
CO.  et  aL 

(Supreme  Court  of   Kansas.    Dec.  7.   1907.) 

Mechanic's  Ltkh— Propebtt  Subject. 

Eastern  Ohio  Oil  Co.  v.  McEvoy  (Kan.) 
88  Pac.  1048,  followed,  and  held  that  a  me- 
chanic's lien  will  not  attach  to  the  interest  ac- 
quired in  lands  by  the  lessee  under  an  ordinary 
oil  or  gas  lease,  notwithstanding  oil  or  gas  is 
discovered. 

[Ei.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  34.  Mechanics'  Liens,  {  S33.J 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Montgomery 
County :  Thos.  J.  Flannelly,  Judge. 

Action  by  Harry  T.  Phillips  against  the 
Springfield  Crude  Oil  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Joseph  P.  Rossiter,  for  plaintiff  in  error. 

PORTER,  J.  Plaintiff  in  error  claimed  a 
mechanic's  lien  on  account  of  labor  perform- 
ed In  drilling  oil  and  gas  wells  under  a  sub- 
contract, and  brought  his  action  to  foreclose 
the  same  upon  the  interest  of  the  lessee  in 
the  lands  under  an  oil  and  gas  lease.  The 
trial  court  found  for  defendant  Plaintiff 
prosecutes  error.  The  owners  of  the  lease, 
the  contractor  who  drilled  the  wells,  and  the 
owners  of  the  land  were  all  made  defendants. 
The  mechanic's  lien  statute,  upon  which  the 
claim  is  based,  was  strictly  followed  In  the 
proceedings  for  obtaining  a  subcontractor's 
Ilea 

The  question  whether  a  mechanic's  Hen 
will  attach  to  the  interest  acquired  In  lands 
by  the  lessee  under  an  ordinary  oU  and  gas 


lease  has  been  determined  adversely  to  the 
contention  of  plaintiff  In  error,  and  Is  no 
longer  an  ogpen  question  in  this  state.  East- 
em  Ohio  Oil  Ca  V.  McEvoy  (Kan.)  89  Pac. 
1048.  An  oil  and  gas  lease  conveys  no  pres- 
ent vested  interest  In  the  oil  and  gas  In 
place.  The  Interest  conveyed  is  a  mere  li- 
cense to  explore,  an  Incorporeal  hereditament 
a  profit  a  prendre.  Dickey  v.  Brick  Co.,  69 
Kan.  106,  76  Pac.  398;  Rawlings  v.  Armel, 
70  Kan.  778,  79  Pac  683;  Gas  Ca  v.  Com- 
missioners (Kan.)  89  Pac.  750;  McCuUagh 
V.  Rains  et  aL  (Kan.)  89  Pac.  1041 ;  Eastern 
Ohio  Oil  Co.  V.  McEvoy,  supra.  To  the  same 
efTect  see  Funk  v.  Haldeman,  63  Pa.  229; 
Venture  Oil  Co.  v.  Fretts,  152  Pa.  451,  25 
Atl.  732;  Wettengel  v.  Gormley,  160  Pa. 
559,  28  Atl.  934,  40  Am.  St  Rep.  733 ;  Kelly 
V.  Keys,  213  Pa.  295,  62  AU.  911,  110  Am. 
St  Rep.  547;  Steelsmlth  v.  Gartlan  et  al., 
45  W.  Va.  27,  29  8.  B.  978,  44  L.  R.  A,  107. 

It  is  sought,  however,  to  distinguish  the 
present  case  from  Eastern  Ohio  Oil  Co.  v. 
McEvoy,  supra.  In  that  case  no  oil  or  gas 
had  been  discovered,  and  the  wells  had  been 
abandoned.  In  the  present  case  oil  had  been 
discovered.  The  case,  however.  In  our  opin- 
ion, rests  upon  the  same  propositions  of  law. 
The  discovery  of  oil  or  gas  under  the  lease 
authorizes  the  lessor  to  sever  the  mineral 
from  the  soli,  and  after  be  has  done  this, 
and  not  before,  he  acquires  the  ownership  of 
the  thing  severed.  This  may  then  become 
subject  to  taxation  and  to  the  usual  liabili- 
ties which  ownership  of  personal  property 
carries  with  It;  but  his  rights  under  the 
lease  never  ripen  Into  an  Interest  In  the  real 
estate  sufficient  to  support  a  mechanic's  Hen 
for  labor  or  material  furnished  In  the  pro- 
cess of  discovery  or  in  severing  the  mineral 
from  the  land. 

The  Judgment  wlU  be  affirmed. 


(77  Kaa.  851) 

MARTIN  T.   SPRINGFIELD   CRUDE   OIL 
CO.  et  ai. 

(Supreme  Court  of  Kansas.    Dee.  7,  1(X)7.) 

Error  from  District  Court  Montgomery 
County;   Thos  3.  Flannelly,  Judge. 

Action  by  Lee  Martin  against  the  Spring- 
field Crude  Oil  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Joseph  P.  Rossiter,  for  plaintiff  In  error. 
J.  J.  Jones,  Etigene  Mackey,  and  Zeigler  & 
Dana  (Lee  &  Mackey,  of  counsel),  for  defend- 
ants in  error. 

PER  CURIAM.  The  question  in  this  case 
Is  the  same  as  that  decided  In  Harry  T. 
Phillips  V.  Springfield  Crude  Oil  Company, 
supra,  and  on  the  authority  of  that  case  the 
Judgment  Is  affirmed. 
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VOTAW  et  al.  r.  McKEEVER  et  al. 

(Supreme  Court  of  Kansas.    Dec.  7,  1007.) 

1.  Brokers — Sale  of  Realty— Bigut  to  Com- 
missions. 

Where  two  or  more  real  estate  brokers  are 
omployed  to  sell  the  same  property,  the  commis'- 
sion  to  be  paid  to  whoever  makeg  the  sale,  and 
afterwards  the  property  is  sold  by  the  joint  ef- 
forts of  such  agents,  the  commission  will  be 
due  to  the  agent  who  was  the  proximate,  pre- 
dominating, and  procuring  cause  of  the  sale. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  f  59.] 

2.  Tbial—Inotbuctions— Repetition. 

It  is  not  error  to  refuse  to  give  an  instrac- 
tion  as  requested,  when  substantially  the  same 
rule  of  law  is  contained  in  the  general  charge. 

[Ed.  Note. — B^r  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §g  651-659.] 

3.  Saaie. 

In  charging  a  jury,  the  court  may  properly 
present  the  various  phases  of  the  case  suggested 
by  the  evidence  or  the  contentions  of  the  parties, 
although  such  opposing  phases  are  inconsistent 
with  each  other,  and  it  will  not  be  deemed  error 
to  do  so  when,  upon  consideration  of  the  in- 
structions as  a  whole,  it  does  not  appear  that 
the  jury  might  have  been  misled  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  564.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  A.  W.  Daua,  Judge. 

Action  by  H.  S.  McKeever  and  others 
against  Albert  A.  Votaw  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Affirmed. 

W'hitcomb  &  Hamilton,  for  plalntiefg  in  er- 
ror. E.  D.  McKeever,  for  defendants  in  er- 
ror. 

GRAVES,  J.  This  action  was  commenced 
by  the  defendants  In  error,  who  are  real  es- 
tate agents  in  Topeka,  to  recover  a  commis- 
sion for  the  sale  of  property  owned  by  the 
plaintiffs  In  error.  Another  agent,  Noble  & 
Co.,  was  also  authorized  to  sell  the  same  real 
estate.  Each  claim  to  have  made  the  sale. 
The  owner  paid  a  commission  to  Noble  &  Co., 
and  refuses  to  pay  the  defendants  in  error. 
The  case  comes  to  this  court  from  the  dis- 
trict court  of  Shawnee  county,  where  the 
plaintiffs  recovered  a  judgment  for  $12.j,  be- 
ing the  amount  of  commission  claimed  by 
them.  Considerable  testimony  was  given  at 
the  trial,  in  which  there  Is  very  little  con- 
flict so  far  as  the  questions  here  presented 
are  concerned. 

The  controlling  facts  are  substantially 
these:  The  plaintiffs  In  error  owned  a  resi- 
dence property  in  the  city  of  Topeka,  which 
they  desired  to  sell.  The  defendants  in  er- 
ror and  Noble  &  Co.  were  each  authorized 
to  find  a  purchaser.  The  commission  In  case 
of  sale  was  to  be  $125.  The  property  was 
finally  sold.  The  purchaser,  Mrs.  McCand- 
less.  was  intervlewcfl  by  each  of  these  agents, 
each  showed  her  the  house,  and  each  en- 
deavored to  prevail  upon  her  to  close  the 
trade,  which  she  finally  did  at  the  sollclta- 
tloJi  of  Noble  &  Co.,  who  received  a  part  of 


the  purchase  price  In  cash,  and  prepared  the 
contract  of  sale,  which  was  executed  In  their 
office. 

The  case  was  tried  in  the  district  court 
to  a  jury,  which  returned,  with  the  general 
verdict,  special  findings  of  fact,  which  read: 
"(1)  Did  not  J.  H.  Noble,  of  the  firm  of 
George  M.  Noble  &  Co.,  first  introduce  Mrs. 
McCandless  and  her  husband  to  Mrs.  Mur- 
phy, one  of  the  owners  of  the  property,  about 
November  27,  10(^,  and  was  not  that  the 
first  time  the  Taylor  street  boose  was  call- 
ed to  the  attention  of  Mrs.  McCandless?  A. 
Yes.  (2)  Did  not  J.  H.  Noble,  about  Decem- 
ber 2,  1005,  take  Mr.  McCandless  through  the 
Taylor  street  house,  and  show  the  same  to 
him,  and  was  not  this  before  McKeever  show- 
ed the  house  to  Mr.  and  Mrs.  McCandless? 
A.  Yes ;  but  he  was  not  a  party  to  the  trans- 
action. (3)  After  McKeeyer  showed  Mrs.  Mc- 
Candless the  house,  December  — ,  1905,  did 
she  not  entirely  give  up  the  Idea  of  purchas- 
ing the  house  until  after  her  sister,  Mrs. 
I'Cipp,  came  to  Topeka,  claiming  the  liouse 
was  too  small,  and  otherwise  unsuitable? 
A.  No;  not  entirel.v.  (4)  Did  not  J.  II.  Noble, 
about  January  4,  1906,  take  Mrs.  Kipp  and 
Mrs.  McCandless  through  the  Taylor  street 
house  and  show  the  same  to  them,  and  at 
that  time  first  Introduce  Mrs.  Kipp  to  Mr. 
Murphy,  and  was  not  that  the  first  time 
Mrs.  Kipp  lud  been  In  the  house,  and  the 
first  time  any  real  estate  agent  had  shown 
the  house  to  her?  A.  Yes;  but  Mrs.  Mc- 
Candless and  Mrs.  Kipp  had  visited  the 
house  January  1st.  (5)  Did  not  the  sale  of 
the  property  to  Mrs.  McCandless  and  Mrs. 
Kipp  result  chiefly  from  the  examination  of 
the  house  January  4,  1906,  when  they  were 
taken  there  by  J.  H.  Noble,  and  from  nego- 
tiations between  the  parties  which  were  then 
set  on  foot?  A.  No.  (6)  Was  not  the  sale  of 
the  property  finally  consummated  in  the  of- 
fice of  George  M.  Noble  &  Co.,  by  the  signing 
of  a  contract,  and  the  payment  of  a  part  of 
the  purchase  money?  A.  Yes."  All  ques- 
tions of  fact  Involved  in  the  case  are  settled 
by  these  findings,  and  the  verdict  In  favor 
of  the  defendants  In  error.  The  onl.v  ques- 
tion, therefore,  presented  here.  Is  whether  or 
not  the  district  court  erred,  either  in  refus- 
ing the  instructions  requested  by  the  plain- 
tiffs in  error,  or  in  giving  those  to  which 
they  objected. 

The  plaintiffs  requested  the  court  to  give 
three  instructions,  all  of  which  were  refused, 
and  error  is  assigned  as  to  each.  We  do  not 
think  the  refusal  to  give  the  first  instruction 
constitutes  error,  for  the  reason  that  the  in- 
structions given  by  the  court  were  substan- 
tially the  same.  The  second  instruction  re- 
quested was  properly  refused,  for  the  reasmi 
that  It  converts  a  question  of  fact,  which 
ought  to  be  submitted  to  the  Jury,  into  one 
of  law.  This  instruction  decides,  as  a  legal 
conclusion,  that  the  agent  who  actually  con- 
cludes and  closes  up  a  sale  is  the  proximate 
and  procuring  cause  of  the  sale,  jregardless 
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of  what  any  other  agent  may  have  done  to 
Induce  the  purchaser  to  buy.  We  think  this 
a  question  of  fact,  and  should  be  submitted 
to  the  Jury.  The  other  request  Is  8ul>stan- 
tlally  embraced  in  the  Instructions  gtren. 

Complaint  Is  made  of  the  first  instruction 
given  by  the  court,  because  it  incorrectly 
states  the  issues  involved  In  the  case.  We 
think  the  court  was  Justified  in  the  state- 
ment made.  The  case  was  commenced  In  the 
city  court,  and  no  pleading  was  filed  by  the 
defendants.  On  appeal  to  the  district  court 
the  case  was  tried  upon  the  same  pleadings. 
The  court,  under  these  circumstances,  was 
justified  in  stating  the  issues  the  same  as 
if  the  defendants  had  filed  a  general  denial, 
and  this  is  what  was  done. 

Objection  is  also  made  to  the  sixth  in- 
struction. This  states  the  rule  applicable  to 
cases  where  but  one  agent  is  employed  to 
sell  real  estate.  The  only  purpose  which  this 
Instruction  could  serve  In  this  case  is  to  ex- 
plain, and  make  more  clear  by  comparison, 
the  real  question  at  issue.  It  was  probably 
unnecessary,  but,  we  think,  not  erroneous. 

The  eighth  instruction  is  objected  to.  It 
reads:  "Where  the  owner  of  real  estate  has 
listed  his  property  with  more  than  one  real 
estate  agent,  and  one  of  the  real  estate 
agents  with  whom  such  property  is  listed 
attempts  to  interest  a  certain  person  in  said 
property  by  endeavoring  to  effect  a  sale  to 
such  person,  but  does  not  succeed  in  inducing 
said  person  to  negotiate  with  the  owner  for 
the  purchase  of  the  property  or  to  make  an  of- 
fer for  said  property,  and  thereafter  another 
real  estate  agent,  with  whom  the  property 
has  been  listed,  by  bis  efforts  succeeds  in  in- 
teresting the  same  person  In  the  purchase 
of  the  same  property,  and  by  his  efforts  ef- 
fects a  sale  of  said  property  to  such  per- 
son, then  the  agent  who  succeeds  In  bringing 
about  the  sale  is  entitled  to  the  commissloiu 
If,  then,  you  find  from  the  evidence  in  this 
case  that  the  defendants  listed  the  property 
mentioned  in  the  evidence  in  this  case  with 
the  plaintiffs,  and  also  with  George  M.  Noble 
&  Co.,  real  estate  agents,  and  the  plaintiffs 
tried  to  induce  Mrs.  McCandless  and  Mrs. 
KIpp  to  purchase  said  property,  but  failed 
to  do  so;  that  thereafter  George  M.  Noble  & 
Co.  showed  this  property  to  Mrs.  McCandless 
and  Mrs.  Klpp,  entered  Into  negotiations  with 
them,  and  were  instrumental  in  effecting  a 
sale  to  them  through  their  efforts — then  plain- 
tiffs cannot  recover  In  this  action,  for  in  that 
event  the  commission  would  be  earned  by 
Noble  &  Co."  The  specific  complaint  made 
to  this  instruction  Is  that  the  word  "thereaft- 
er" should  not  have  been  used  to  indicate 
the  time  when  Noble  &  Co.  tried  to  induce 
Mrs.  McCandless  to  buy  and  when  they  show- 
ed the  property  to  her,  as  compared  with 
the  time  when  the  defendants  In  error  did 
the  same  things.  If  this  stood  alone,  it  might 
be  open  to  criticism,  but,  when  taken  in  con- 
nection with  the  entire  charge.  It  may  and 
should  be  regarded  as  the  mere  statement  of 
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one  phase  of  the  case,  and,  in  this  view,  the 
statement  is  Justifiable  under  the  evidence. 
It  does  not  seem  possible  that  the  Jury  could 
have  been  misled  by  It.  We  cannot  say  that 
it  was  erroneous. 

Instruction  12,  to  which  objection  is  made, 
reads:  "If  you  find  from  the  evidence  In 
this  case  that  the  defendants  placed  said  prop- 
erty In  the  hands  of  plaintiffs  for  sale,  and 
also  In  the  hands  of  George  M.  Noble  &  Co., 
real  estate  brokers,  for  sale;  that  while  it 
was  in  the  hands  of  those  two  agencies  the 
plaintiffs  called  the  attention  of  Mr.  and 
Mra  McCandless  to  the  property,  and  en- 
deavored to  negotiate  a  sale  thereof  to  them, 
and  that  thereafter  Mrs.  McCandless  and 
Mrs.  Klpp  purchased  the  property  from  de- 
fendants by  reason  of  the  efforts  of  the  plain- 
tiffs to  negotiate  a  sale  thereof  to  them — ^then 
the  plaintiffs  would  be  entitled  to  their  com- 
mission for  such  sale.  But  if  you  believe 
from  the  evidence  in  this  case  that  the  prop- 
erty was  placed  in  the  hands  of  plaintiffs, 
and  in  the  hands  of  said  Noble  &  Co.,  real 
estate  brokers,  for  sale,  that  the  plaintiffs 
first  called  attention  of  Mr.  and  Mrs.  Mc- 
Candless to  the  property,  and  endeavored  to 
get  them  interested  in  the  property  to  the 
extent  of  Mrs.  McCandless  and  Mrs.  KIpp 
buying  it,  and  had  several  conversations  with 
them  In  relation  thereto,  but  that  no  nego- 
tiations were  set  on  foot  which  resulted  In 
the  making  of  a  sale  of  the  property  through 
the  plaintiffs,  as  real  estate  brokers,  but  that 
said  Noble  &  Co.,  without  knowledge  that 
the  plaintiffs  had  sought  to  Interest  the  Mc- 
Candlesses  and  Mrs.  KIpp  in  the  proi)erty, 
solicited  them  to  purchase  the  property 
through  them,  and  negotiations  were  set  on 
foot  by  Noble  &  Co.,  and  they  were  then  In- 
strumental In  bringing  about  a  sale  of  the 
property  to  Mrs.  McCandless  and  Mrs.  Kipp, 
then  I  instruct  you  that  plaintiffs  would  not 
be  entitled  to  recover  in  this  action,  but  that 
George  M.  Noble  &  Co.  would  be  entitled  to 
the  commission."  This,  like  No.  8,  might  be 
questionable  If  It  stood  alone,  but  when  re- 
garded as  the  statement  of  one  phase  of  the 
case  merely,  it  cannot,  in  view  of  other  in- 
structions given,  be  deemed  erroneous. 

The  real  and  controlling  question  is  this: 
Which  of  these  agents  earned  the  commission 
for  making  this  sale?  There  seems  to  be 
very  little.  If  any,  controversy  as  to  the  rule 
of  law  which  governs  in  such  cases.  Where 
two  or  more  agents  are  employed  to  sell 
the  same  property — the  one  who  makes  the 
sale  to  have  the  commission — and  a  sale  Is 
brought  about  by  the  joint  efforts  of  all  the 
agents  employed,  then  the  agent  who  was  the 
efficient,  predominating,  procuring  cause  of 
the  sale  is  entitled  to  the  commission.  Who 
first  called  the  attention  of  the  purchaser  to 
the  property,  or  who  finally  closed  the  con- 
tract by  receiving  a  part  payment  of  the  pur- 
chase price,  or  who  was  most  diligent  in 
showing  the  premises  to  the  purchaser,  are 
unlmiwrtant  facts  except  as  they  tend  to  sup- 
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port  the  controlling  proposition.  The  true 
rule  of  law,  applicable  to  such  a  case,  was 
very  clearly  placed  before  the  Jury  by  the 
tenth  Instruction,  which  reads:  "Where  two 
or  more  agents  employed  by  the  owner  show, 
or  make  an  effort  to  sell,  the  same  property 
to  the  same  person,  and  such  person  after- 
wards buys  the  property,  and  the  owner  Is 
liable  for  the  payment  of  the  commission, 
the  rule  of  law  Is  that  that  agent  is  entitled 
to  the  commission  who  Is  the  proximate,  ef- 
ficient, and  procuring  cause  of  the  sale." 
This  submits  the  controversy  to  the  Jury  to 
decide  from  the  evidence  which  agent  was 
the  proximate,  predominating,  and  procuriiig 
cause  of  the  sale.  The  Jury  should  consider 
all  of  the  evidence  presented,  and  not  con- 
line  Its  deliberations  exclusively  to  the  ini- 
tiatory steps  taken,  nor  to  the  final  execution 
of  the  conveyance.  If  an  agent,  by  bis  own 
exclusive  efforts,  produces  a  purchaser,  shows 
him  the  property,  and,  after  considerable  ef- 
fort, prevails  upon  him  to  take  the  property, 
but  delays  the  final  act  of  closing  the  trade 
until  the  following  day,  and,  while  the  nego- 
tiations thus  stand  in  abeyance,  another  agent 
Induces  the  purchaser  to  pay  the  purchase 
price,  and  the  owner  to  execute  a  convey- 
ance, such  agent  should  not  be  regarded  as 
the  efficient,  proximate,  and  procuring  cause 
of  the  sale.  On  the  other  hand.  If  the  agent 
who  produced  the  purchaser  bad  relaxed  his 
efforts,  and  another,  by  efficient  and  persist- 
ent work  with  such  purchaser.  Induced  him 
to  make  the  purchase,  then  he  should  be  re- 
garded as  the  one  who  made  the  sale. 

The  question  is  purely  one  of  fact  for  the 
consideration  of  a  Jury,  and  the  Jury  having 
decided  thereon  under  proper  Instructions, 
and  Its  conclusions  having  been  approved  by 
the  trial  court,  nothing  remains  for  this 
court  to  consider. 

Judgment  affirmed. 


DYER  T.  SCHOOL  DISTRICT  NO.  llletal. 
(Supreme  Court  of  Kansas.    Dec.  7,  1907.) 

1.  APPKAIt— HABMIXBS  EiRBOB. 

Where  a  case  has  been  fairly  tried  upon  its 
merits,  the  judgment  is  not  open  to  attack  upon 
the  ground  that  the  court  denied  a  motion  made 
by  the  losing  party  to  require  the  opposing  at- 
torney to  show  by  what  authority  he  appeared. 

2.  Frauds,  Statute  op  —  Intebest  in  Reai. 
Pbopebty— Improvements. 

SVhere  the  owner  of  a  tract  of  land  orally 
offers  it  to  a  school  district  as  a  site  for  a 
sclioolhousc  for  so  long  os  it  shall  be  used  for 
that  purpose,  and  the  district  accepts  the  offer 
and  builds  a  permanent  scboolhouse  on  such 
tract,  an  equitable  title  and  risht  of  possession 
is  thereby  vested  in  the  district. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  2;^,  Frauds,  Statute  of,  S  IW.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty;   Thos.  C.  Wilson,  Judge. 

Action  by  M.  E.  Dyer  against  school  dis- 
trict  No.   Ill    and   another.    Judgment   for 


plaintiff,   and   defendants   bring   error.    Af- 
firmed. 

I.  P.  Campbell,  J.  G.  Campbell,  and  Bay 
Campbell,  for  plaintiffs  In  error.  Dale  & 
Amidon,  for  defendant  in  error. 

MASON,  J.  In  1903  Mrs.  M.  E.  Dyer 
brought  an  action  against  school  district  No. 
Ill  of  Sedgwick  county  to  recover  possession 
of  an  acre  of  ground  upon  which  the  school- 
house  stood.  The  petition  merely  alleged  ti- 
tle and  right  of  possession  by  the  plaintiff 
and  wrongfnl  occupancy  by  the  defendant. 
The  answer  was  a  general  denial.  The  evi- 
dence deveIoi)ed  a  claim  on  the  part  of  the 
district  that  in  1880  Mrs.  Dyer  had  orally 
offered  to  give  the  ground  In  controversy  as 
a  schoolhonse  site  for  so  long  as  it  should 
be  need  for  that  puriioBe;  that  the  district 
had  accepted  the  offer,  and  erected  a  perma- 
nent building  at  a  cost  of  $500;  that  there- 
by, although  no  deed  or  other  writing  was 
ever  executed,  the  district  had  acquired  an 
equitable  title  and  the  right  of  possession. 
The  trial  court  submitted  to  the  Jury  ttie 
qtiestion  whether  this  claim  was  well  founded 
In  fact,  instructing  them  ttiat,  if  so,  it  was 
sufficient  in  law.  A  verdict  for  the  defend- 
ant was  returned,  on  which  Judgment  was 
rendered,  and  the  plaintiff  prosecutes  error. 
When  the  case  was  called  for  trial  the  plain- 
tiff moved  that  the  attorney  who  appeared 
for  the  defendant  be  required  to  show  his  au- 
thority for  such  appearance,  and  asked  leave 
to  present  evidence  In  support  of  the  motion. 
The  court  refused  to  hear  evidence,  and  de- 
nied the  motion,  and  of  this  complaint  Is 
made.  Section  894  of  the  Oneral  Statutes 
of  1901  reads:  "The  court  may,  on  motion, 
for  either  party,  and  on  the  showing  of  rea- 
sonable grounds  therefor,  require  the  attor- 
ney for  the  adverse  party,  or  for  any  one  of 
several  adverse  parties,  to  produce  or  prove, 
by  his  own  oath  or  otherwise,  the  authority 
under  which  he  appears,  and,  until  be  does 
so,  may  stay  all  proceedings  by  him  on  t>ehalf 
of  the  parties  for  whom  he  assumes  to  ai>- 
pear."  The  statute  also  provides  that  the 
director  shall  appear  for  the  district  In  all 
suits  brought  by  or  against  it,  unless  other 
directions  shall  be  given  by  the  voters  at  a 
district  meeting.  Gen.  St.  1901,  §  61fi2.  The 
plaintiff's  husband  was  himself  the  director, 
and  It  may  be  assumed  that  he  did  not  em- 
ploy the  opposing  counsel.  The  plaintiff  may 
have  been  prepared  to  prove  that  no  formal 
action  in  the  matter  had  been  taken  at  ft 
school  meeting  or  at  a  meeetiug  of  the  dis- 
trict board.  It  is  said  in  the  defendant's 
brief  that  the  school  treasurer  and  clerk  were 
present  with  the  attorney  who  was  acting 
for  the  district  Under  such  circumstances, 
the  court  may  well  have  concluded  that  no 
reasonable  grounds  could  exist  for  requiring 
him  to  show  his  authority  to  represent  the 
district.  Bnt  even  if  the  ruling  were  errone- 
ous it  could  not  have  been  prejudicial.    It 
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had  no  effort  on  the  verdict  The  district 
was  ptitltlod  to  the  best  defense  that  could 
be  iiinOe  in  its  behalf,  and  If  it  received  the 
benefit  of  the  services  of  a  lawyer  who  was 
not  regularly  authorized  to  act  for  It  this 
would  not  Justify  setting  aside  the  judgment 

The  plaintiff  assigns  error  with  respect  to 
the  Instructions  given,  but  the  controversy  in 
this  regard  really  turns  rather  upon  what  the 
facts  were  than  upon  what  legal  rights  result- 
ed from  them.  We  think  the  evidence  war- 
ranted the  Jury  In  finding  the  facts  to  be  as 
claimed  by  the  defendant  and  that  the  court 
correctly  applied  the  law  thereto.  An  accept- 
ed oral  offer  to  give  land,  followed  by  the 
making  of  valuable  permanent  Improvements 
by  the  donee  with  the  acquiescence  of  the  do- 
nor, certainly  rests  In  the  former  an  equltahle 
title,  whether  or  not  it  was  Intended  that  a 
deed  should  be  made.  Flanlgan  v.  Waters, 
67  Kan.  18,  45  Pac.  66 ;  Schwlndt  v.  Schwindt 
61  Kan.  ST7,  69  Pac.  647;  McCulloQgb  ▼.  Fin- 
ley,  60  Kan.  705,  77  Pax:.  606. 

The  plaintiff  farther  complains  of  the  re- 
jection of  her  offer  to  prove  that  after  the 
action  was  begun  the  school  district  institut- 
ed proceedings  to  condemn  the  land  In  ques- 
tion. It  was  shown,  however,  that  these  pro- 
ceedings were  ended  by  virtue  of  an  agree- 
ment which  included  this  provision — "the  ti- 
tle to  said  property  and  all  rights  and  ben- 
efits by  reason  of  the  same  shall  be  and  re- 
main as  It  no  condemnation  proceedings  had 
ever  been  instituted."  For  this  reason,  if  for 
no  other,  the  evidence  was  properly  rejected. 

Other  assignments  of  error  have  been  ex- 
amined, but  found  not  to  warrant  a  reversal. 
They  relate  to  the  admission  of  evidence  and 
to  the  refusal  to  require  the  Jury  to  answer 
several  special  questions  submitted  by  the 
plaintiff.  The  testimony  of  witnesses  as  to 
what  took  place  at  the  meeting  at  which  the 
site  was  offered  was  unobjectionable,  for  it 
was  shown  that  no  record  of  the  proceedings 
bad  been  preserved.  The  special  questions 
rejected  related  either  to  the  matter  of  dedi- 
cation, which  was  not  In  Issue,  to  the  condem- 
nation proceedings,  evidence  of  which  had 
l)een  ruled  out  or  to  negotiations  had  be- 
tween the  plaintiff  and  the  district  officers 
after  the  rights  of  the  parties  had  become 
fixed,  which  had  no  important  bearing  upon 
the  result 

The  Judgment  la  affirmed. 

(76  Kan.  760) 

HARRIS  et  al.  v.  INDEPENDENCE  GAS  CO. 
et  al. 

(Supreme  Court  of  Kansas.    Dec.  7,  1907.) 

L  COBPOBATIONS— CORTBACTS— UlTBA     VIBIS 

—Who  May  Question. 

Tbe  question  of  the  character  of  business 
a  corporation  is  authorized  to  engage  In  is 
ordinariiy  a  matter  between  It  and  the  state, 
not  open  to  collateral  inquiry ;  and  one  who 
has  entcrpd  into  a  contract  with  a  corporation, 
which  is  otliprwise  unobjectionaljlp.  cannot  main- 
tain an  action  for  its  cancellation,  upon  the 


ground  that  it  relates  to  a  transaction  foreign 
to  any   purpose   mentioned   in    tbe   company's 
charter. 
2.  Saue. 

One  who  has  executed  to  a  corporation  an 
oil  and  gaa  lease — an  instrument  granting  the 
right  to  explore  a  tract  of  land  for  oil  and  gas, 
and  to  appropriate  either  if  found— cannot  main- 
tain an  action  to  cancel  tbe  portion  thereof  re- 
lating to  oil,  on  the  ground  that  the  only  par- 
pose  of  the  company's  existence  mentioned  in  its 
charter  Is  "to  dig  or  mine  for  natural  gas,  and 
sell  the  same  for  heat  and  lighting  purposes." 
(Syllabus  by  the  Omrt) 

Error  from  District  Conit,  MontcojnU7 
County;    Thos.  J.  Flannelly.  Judge. 

Action  by  0.  C.  Harris  and  others  agalnct 
the  Independence  Gas  Company  and  others. 
From  a  Judgment  sustaining  a  demurrer  to 
tbe  petition,  plaintiffs  bring  error.    Affirmed. 

Joseph  P.  Roeslter,  for  itointlflli  in  eiror. 
Stanford  &  Stanford,  F.  J.  Frltch,  3.  i.  Jonas, 
Eugene  Uackey  (Lee  4k  Ifadcsr,  ef  oomoaeQ, 
for  defendants  in  error. 

Mason,  J.  Oomelins  Carr  and  bit  wlfie 
«iecated  to  tbe  Indepsndimce  Gas  Company 
an  oil  and  gas  lease — that  la,  aa  InstruuMnt 
granting  the  right  to  explore  a  tract  of  land 
for  oil  or  gas,  and  to  appropriate  either  U 
found.  The  company  is  a  Kansas  corporar 
tlon,  and,  at  the  time  of  the  execution  of  tbe 
lease,  the  only  purpose  mentioned  in  its  dtar- 
ter  was  "to  dig  or  mine  for  natural  gas,  and 
sell  tbe  same  for  heat  and.  lighting  purposes." 
Later,  an  amendment  was  made  adding  there- 
to the  mining  and  selling  of  oil.  What  ace 
called  the  "gas  rights"  under  the  lease  have 
been  transferred  to  another  gas-company,  and 
no  point  Is  raised  with  regard  to  them.  Tbe 
Carrs,  claiming  that  tbe  lease  ao  far  aalt  Be- 
lated to  oil  was  void,  because  at  the  time  it 
was  executed  the  lessee  had  no  authority  to 
engage  in  the  oil  business,  undertook  to  grant 
the  oil  privileges  anew  to  0.  C.  Harris,  who, 
upon  that  ground,  brought  an  action  against 
the  Independence  (Company  to  cancel  all  ot 
its  contract  excepting  that  portion  relating 
to  gas — Joining  his  grantors  as  coplnlntiffs. 
The  trial  court  sustained  a  demurrer  to  a 
petition  setting  out  substantially  these  facts, 
and  this  proceeding  la  brought  to  review  that 
ruling. 

The  defendant  maintains  :(1)  that  It  had 
the  Implied  power  to  produce  and  market  oil 
as  an  Incident  to  the  express  power  grant- 
ed to  it  to  produce  and  market  gas;  (2)  that 
If  It  originally  lacked  such  power  the  defect 
was  supplied  by  the  charter  amendment ;  and 
(3)  that  even  If  It  had  no  authority  to  enter 
Into  the  contract  the  plaintiffs  cannot  take 
advantage  of  the  fact  It  will  only  be  nec- 
essary to  consider  tbe  questions  Involved  in 
the  third  proposition. 

Although  the  decisions  relating  to  the  doc- 
trine of  ultra  vires  are  characterized  by  some 
confusion,  as  well  as  by  much  conflict  they 
admit  of  classification  into  fairly  well-defin- 
ed groups,  and  exhibit  a  development  In  the 
direction  of  restricting  tbe  scope  of  its  opera- 
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tlon.  Those  courts  which  accord  It  the  most 
favorable  treatment— allow  It  the  largest  field 
of  action — proceed  upon  the  conception  that 
a  corporation,  being  the  creature  of  the  state, 
possesses  no  power  whatever  beyond  that 
granted  in  its  charter,  and  cannot  directly 
or  indirectly  acquire  rights,  or  Incur  liabili- 
ties, under  any  contract  not  thereby  author- 
ized. They  refuse,  under  any  circumstances, 
to  enforce  or  give  effect  to  an  unautliorized 
contract  as  such,  but,  where  it  has  been  act- 
ed upon,  will  protect  the  parties  against  hard- 
ship and  Injustice,  by  allowing  whatever  re- 
lief may  be  suited  to  the  facts  of  the  case — 
for  instance,  by  i)ermlttlng  either  party  to 
recover  money  or  property  which  has  been 
parted  with  in  the  transaction,  or  to  have 
compensation  therefor.  The  cases  Illustrat- 
ing this  treatment  of  the  matter  are  collected 
in  29  A.  &  B.  Encyel.  of  L.  54,  note  2.  The 
theory  Is  consistent  and  logical,  but  its  prac- 
tical effect  is  so  to  circumscribe  the  power  of 
the  court  as  to  make  the  relief  furnished  at 
times  Inadequate  to  the  occasion.  In  a  lar- 
ger number  of  Jurisdictions,  although  the 
same  conception  of  corporate  capacity  is 
adopted.  Its  effect  is  greatly  changed  by  the 
application  of  another  principle.  Here  the 
courts  concede  that  a  corporation  has  no 
power  to  make  a  contract  except  such  as  is 
conferred  by  its  charter,  expressly,  or  by  nec- 
essary implication.  But  they  bold  that  as  It 
must  have  some  discretion  In  the  manner  of 
carrying  out  the  purposes  of  Its  creation — 
some  freedom  of  action — It  is  amenable  to 
the  same  rules  of  conduct  as  a  natural  per- 
son, and  may  estop  Itself  to  question  the  va- 
lidity of  an  agreement  It  has  assumed  to 
make,  or  may  acquire  the  right  to  invoke  a 
sbnilar  estoppel  In  Its  own  behalf.  Where 
this  theory  Is  accepted,  recovery  may  be  had 
upon  a  contract  which  Is  In  fact  void,  simply 
because  Its  validity  cannot  be  put  In  Issue. 
The  cases  In  point  are  gathered  In  29  A.  & 
B.  Encyel.  of  L.  57,  note  1.  These  cases 
have  been  criticised  for  the  use  they  make 
of  the  word  "estoppel,"  as  descriptive  of  the 
principle  upon  which  they  are  based.  It  Is 
argued  that,  as  a  corporation  must  know  the 
terms  of  Its  own  charter,  and  as  one  dealing 
with  It  is  charged  with  like  knowledge,  nei- 
ther party  to  an  ultra  vires  contract  can  be 
misled  In  that  respect,  and  therefore  there 
must  always  be  lacking  an  essential  element 
of  what  could,  with  technical  accuracy,  be 
called  estoppel.  This,  however,  Is  a  mere 
question  of  terminology.  The  requirement 
that  one  shall  be  consistent  in  conduct — shall 
not  occupy  contradictory  positions,  shall  not 
retain  the  advantages  of  a  transaction,  and 
reject  its  burdens— Is  often  spoken  of  as  a 
form  of  estoppel.  The  term  Is  convenient, 
and.  If  inaccurate.  Is  not  misleading.  This 
rule  of  estoppel  affords  a  good  working  hy- 
pothesis to  accomplish  Just  results.  If  It 
fails  to  accomplish  all  that  might  be  desired 
In  a  practical  way,  it  is  because  it  is  not 
made  sufficiently  far-reaching.    It  is  general- 


ly held  to  be  Inapplicable  to  purely  execu- 
tory contracts,  one  reason  stated  being  that, 
"Where  neither  party  has  acted  upon  the 
contract,  the  only  Injustice,  caused  by  a  re- 
fusal to  enforce  It,  Is  the  loss  to  the  parties 
of  prospective  profits,  and  this  Is  too  slight  a 
consideration  to  weigh  against  the  reasons 
of  public  policy  for  declaring  It  void  and 
not  enforceable."  29  .i\.  &  E.  Encyel.  of  L. 
49,  50. 

It  might  seem  reasonable  that  a  system 
which  attempts  not  only  to  protect  a  party  to 
an  ultra  vires  contract  from  actual  loss,  but 
where  equity  requires  it,  to  insure  to  him  the 
actual  fruits  of  his  bargain,  ought,  for  the 
sake  of  completeness  and  symmetry,  to  en- 
able him  to  insist  upon  the  performance  even 
of  a  purely  executory  contract  It  certaiui.v 
seems  against  conscience  that  one  who  has 
entered  into  a  contract  in  the  expectation  of 
deriving  a  profit  from  It  may,  upon  discover- 
ing the  probability  of  a  loss,  repudiate  it 
and  escape  responsibility  by  raising  the  ques- 
tion of  'want  of  corporate  capacity.  Parties 
to  a  contract,  who  deal  with  each  other  up- 
on the  assumption  that  one  of  them  is  a  cor- 
poration, are  ordinarily  precluded  from  ques- 
tioning the  validity  of  its  organization.  "Al- 
though, as  against  the  state,  a  corporation 
cannot  be  created  by  the  mere  agreement 
admission,  assent  or  other  act  or  omission  of 
private  persons,  yet,  as  between  themselves, 
and  for  the  purposes  of  their  own  private 
litigations  and  contestations,  they  may,  by 
their  agreements,  their  admissions,  or  their 
conduct,  estop  themselves  from  denying  the 
fact  of  the  existence  of  the  corporation;  so 
that,  for  the  purpose  of  such  private  litiga- 
tions, the  body  claiming  to  be  a  corporation, 
and  having  a  colorable  existence  as  such,  be- 
comes such,  to  all  Intents  and  purposes,  as 
much  as  though  it  were  a  corporation  de 
jure.  *  •  ♦  A  leading  branch  of  the  doc- 
trine is  that,  whenever  a  private  person  en- 
ters into  a  contract  with  a  body  purporting 
to  be  a  corporation,  in  which  contract  the 
body  Is  described  by  the  corporate  name  which 
it  has  assumed,  such  private  person  solemn- 
ly admits  the  existence  of  the  corporation 
for  the  purposes  of  the  suit  brought  to  en- 
force the  obligation,  and  in  such  an  action 
will  not  be  permitted  to  plead  nul  tiel  cor- 
poration, or  otherwise  to  deny  the  corporate 
existence  of  plaintiff.  •  •  •  One  theory 
of  the  rule  is  that  by  entering  into  a  con- 
tract with  the  assumed  corporation  as  such, 
the  coutractmg  party  admits  its  existence, 
and  will  not  thereafter  be  permitted  to  change 
freat,  and  deny  it  *  •  •  The  rule  of  es- 
toppel w^orks  both  ways.  A  body  which  has 
held  Itself  out  as  a  corporation,  and  which 
has  Incurred  obligations  in  a  corporate  name 
and  character,  is,  when  proceeded  against  by 
the  obligee,  estopped  to  deny  the  regularity 
of  its  organization,  or  otherwise  to  deny  the 
validity  of  its  corporate  existence."  10  Cyc 
244.  245,  240,  249. 

The  question  whether  a  corporation  has 
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power  under  Its  charter  to  engage  In  a  par- 
ticular business  Is  so  like  the  question  wheth- 
er a  body  has  capacity  to  act  as  a  coriwra- 
tlon  at  all,  as  to  afford  good  ground  for 
arguing  that,  whatever  circumstances  work 
an  estoppel  to  raise  the  one  hare  the  same 
effect  with  respect  to  the  other.  This  Is  rec- 
ognized hi  10  Cyc,  248,  par.  "I,"  where  it  Is 
said :  "A  person  contracting  with  an  osten- 
sible corporation  to  do  an  act  which  is  not 
prohibited  by  law  becomes  estopped,  in  an 
iiction  by  the  corporation  to  enforce  the  con- 
tract, either  to  deny  the  existence  of  the  cor- 
poration, or  Its  power  to  enter  Into  such  a 
contract."  The  cases  cited  in  support  of  this 
text,  however,  arose  upon  executed  contracts, 
and  we  do  not  discover  that  the  principle  has 
actually  been  applied  in  actions  upon  purely 
executory  agreements,  unless,  where  the  ques- 
tion sought  to  be  raised,  was  whether  a  body, 
assuming  to  act  as  a  corporation  had  a  legal 
existenc-e  as  such.  Nevertheless,  no  good 
ground  Is  apparent  for  a  distinction  In  this 
regard. 

A  large  majority  of  the  adjudications  on 
the  subject  of  ultra  vires  fall  into  one  .or 
the  other  of  the  two  groups  already  referred 
to.  The  conception  of  corporate  power,  upon 
which  they  depend,  has  been  styled  that  of 
"special  capacities,"  In  distinction  from  that 
of  "general  capacities."  See  article  by  George 
Wharton  Pepper,  on  Exercise  of  Corporate 
Power,  0  Harvard  Law  Review,  255.  The 
conception,  designated  by  the  latter  term,  Is, 
In  brief,  that  while  a  corporation  has  no  right 
to  exceed  the  limits  of  Its  charter  It  has 
the  power  to  do  so.  The  theory  was  elabor- 
ated In  the  opinion  of  Chief  Justice  Corn- 
stock,  in  the  celebrated  case  of  BIssell  v. 
Mich.  So.  &  Nor.  Ind.  R.  Cos.,  22  N.  Y.  258, 
where  it  was  said:  "Like  natural  persons, 
they  (corporations)  can  overleap  the  legal 
and  moral  restraints  Imposed  upon  them; 
In  other  words,  they  are  capable  of  doing 
wrong.  *  *  *  The  distinction  between 
power  and  right  is  no  more  to  be  lost  sight 
of  In  respect  to  artificial  than  In  respect  to 
natural  persons.  *  •  •  Why,  It  may  be 
aslced,  does  the  law  provide  the  remedy  of 
quo  warranto  against  corporations  for  usurpa- 
tion and  abuse  of  power?  Is  It  not  the  very 
foundation  of  that  proceeding,  that  corpora- 
tions can,  and  do,  perform  acts,  and  usurp 
franchises  beyond  the  rightful  authority  con- 
ferred by  their  charters?  Most  assuredly 
this  Is  so.  The  sovereign  power  of  the  state 
interposes,  alleges  the  excess  of  abuse,  and, 
on  that  ground,  demands  from  the  courts  a 
sentence  of  forfeiture."  These  expressions 
were  merely  those  of  the  Chief  Justice — for 
the  case  was  decided  upon  other  considera- 
tions— but  tlie  theory  presented  has  since 
been  adopted  by  the  New  York  courts.  See 
Voupht  V.  Easti  ru  BIdg.,  etc.,  Ass'n,  172  N. 
Y.  508.  0.>  X.  K.  490,  92  Am.  St.  Rep.  761. 
This  theory,  logically  followed  out,  would 
obviously  make  all  corporate  contracts,  ex- 
ecutory as  well  as  executed,  enforceable  be- 


tween the  parties.  It  has  not,  however,  met 
with  any  large  acceptance,  at  least  In  the 
form  stated.  See,  however,  29  A.  &  E.  En- 
cycl.  of  L.  45,  note  2.  Bnt  a  recent  tendency 
has  been  developed  to  reach  substantially  the 
same  result  by  a  somewhat  different  course 
of  reasoning,  resulting  In  a  doctrine  which 
Is  thus  stated  In  10  Cyc.  1164 :  "A  most  im- 
portant doctrine  connected  with  this  subject, 
and  one  which  rises  above  the  mere  principle 
of  estoppel,  Is  that,  whether  a  corporation 
has  acted  without  authority  conferred  on  It 
by  the  Legislature,  or  has  acted  In  contra- 
vention to  an  act  of  the  Legislature,  cannot 
be  set  up  collaterally,  by  Individuals  who 
deal  with  It,  or  by  third  persons,  but  can  be 
set  up  only  by  the  state  In  a  direct  proceed- 
ing to  forfeit  Its  charter,  to  oust  It  of  some 
particular  franchise,  or  to  subject  It  to  pun- 
ishment ;  or  where  the  question  Is  otherwise! 
litigated  between  the  state  and  the  corpora- 
tion." 

The  cases  applying  or  discussing  the  doc- 
trine are  collected  in  notes  to  this  text,  and 
to  succeeding  paragraphs  in  the  same  work. 
The  principle  referred  to,  If  sound,  is  mani- 
festly sufflclent  In  Itself  to  defeat  the  defense 
of  ultra  vires,  even  when  Interposed  against 
the  enforcement  of  an  executory  contract, 
but  It  must  be  admitted  that.  In  practice,  It 
seems  to  have  been  applied  only  where  the 
agreements  had  been  at  least  partially  per- 
formed. It  seems  often  to  have  been  In- 
voked, however,  In  aid  of  the  ordinary  doc- 
trine of  estoppel,  in  cases  where  the  con- 
tract upon  one  side  or  the  other  had  already 
been  performed.  The  best  and  most  complete 
expression  of  it  is  found  in  the  decisions  of 
the  Wisconsin  court.  In  Farwell  Co.  v. 
Wolf,  96  Wis.  10,  70  N.  W.  289.  71  N.  W. 
109,  37  L.  R.  A.  1.38,  65  Am.  St.  Rep.  22,  It 
la  said:  "Judge  Thompson,  In  his  valuable 
treatise  on  the  Law  of  Corporations,  vol.  6, 
§§  60.33-6038,  commenting  on  the  subject,  ap- 
pears to  deprecate  the  prevalence  of  the  'new 
doctrine,'  and  to  argue  against  Its  further 
extension,  upon  the  ground  that  it  practi- 
cally destroys  the  effect  of  the  doctrine  of 
ultra  vires,  as  applied  to  the  unauthorized 
exercise  of  corporate  power ;  but  the  learned 
author  is  manifestly  in  error  in  that  respect. 
Such  doctrine,  notwithstanding  the  limitation 
which  modern  development  has  placed  on  the 
means  by  whlcii  it  may  be  called  Into  use, 
still  exists,  and  may  and  will  continue  to 
exist,  adapted  as  fully  as  ever  to  restrain 
tlie  abuse  of  conwrate  franchises  and  au- 
thority, and  to  punish  such  abuse,  whenever 
the  state,  in  Its  sovereign  capacity,  sees  fit  to 
exercise  it.  That  such  doctrine  cannot  be  re- 
sorted to  as  a  weapon  for  attack  and  defense 
in  the  hands  of  mere  private  persons,  and 
used  as  a  ready  means  of  embarrnssing  busi- 
ness operations  by  and  with  corporate  bodies, 
which  directly  or  Indirectly  touch  and  ad- 
minister to  human  desires  at  every  turn  of 
the  individual  in  modern  life,  while  Its  effec- 
tiveness for  all  essential  purposes  of  restraint 
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and  punishmeut  Is  fully  preserved,  furnishes 
no  cause  for  regret,  but  rather  cause  for  Rrat- 
iflcation  at  the  evidence  of  bow  certainly 
principles,  by  natural  growth  and  develoi>- 
lueut,  adapt  the  law  and  its  administration 
to  the  everchanglng  needs  of  advancing  civili- 
zation, so  as  best  to  promote  justice  and  the 
common  welfare.  When  a  corporation  offends 
against  the  law  of  Its  creation,  such  offense 
Is  against  the  sovereignty  of  the  state ;  hence, 
it  is  most  proper  that  the  state  should  ap- 
ply the  remedy,  and  be  charged  with  the  sole 
responsibility  in  that  regard,  and  such  is  the 
law  by  the  trend  of  modem  authorities,  which 
we  approve."  And  in  Zinc  Carbonate  Co.  v. 
First  Nat.  Bank.  103  Wis.  125,  79  N.  W.  229, 
74  Am.  St.  Rep.  845 :  "This  and  other  courts 
have  so  often  held  that  a  corporation  cannot 
violate  its  charter  for  pecuniary  gain,  and 
retain  the  benefits  of  Its  illegal  conduct  by 
putting  up  the  shield  of  ultra  vires,  or  a 
person  set  himself  up  as  the  champion  of  the 
state  In  a  court  of  Justice,  to  either  punish  or 
defend  a  corporation  by  an  appeal  to  such 
doctrine,  in  order  to  enable  him  or  it  to  ob- 
tain or  retain  an  unconscionable  advantage, 
that  we  Daay  safely  reject  the  idea  that  It  was 
thought  a  contrary  view  ruled  the  issue  of 
Ia«v  In  the  case  adversely  to  appellant.  The 
<1octrlne  of  ultra  vires  is  a  most  powerful 
weapon  to  keep  private  corporations  within 
their  legitimate  spheres,  and  to  punish  them 
for  violations  of  their  corporate  charters,  and 
it  probably  is  not  invoked  too  often;  but  to 
place  that  power  in  the  hands  of  the  coriwra- 
tlou  itself  or  a  private  Individual,  to  be  used 
by  it  or  him  as  a  means  of  obtaining  or  re- 
taining something  of  value  which  belongs  to 
another,  would  turn  an  instrument,  intended 
to  effet't  Justice  between  the  state  and  corpo- 
rations into  one  of  fraud  as  l>etween  the  lat- 
ter and  innocent  parties.  Such  Is  the  mod- 
ern doctrine,  evolved  and  settled  In  the  prog- 
i-es-s  of  events,  reaching  from  the  time  when 
Iirlvate  corporations  were  few,  and  the  doc- 
trine of  ultra  vires  invoked  quite  as  freely 
lis  to  them  as  to  public  corporations,  to  a 
time  when  substantially  all  restrictions  to 
the  formation  of  such  private  bodies  were 
removed,  and  they  were  authorized  and  com- 
menced to  exist,  great  and  small,  everywhere, 
for  the  purpose  of  conducting  almost  every 
kind  of  legitimate  business.  If  such  a  body 
transcend  its  powers.  It  commits  a  wrong 
against  the  state,  and  ordinarily  it  is  for  the 
state,  only,  to  call  It  to  account  for  such  vio- 
lation." And  in  Security  Nat.  Bk.  v.  St. 
Croix  Power  Co.,  117  Wis.  211.  94  N.  W.  74: 
•This  court,  by  a  series  of  decisions,  has  held 
that,  when  a  corporation  enters  into  business 
relations  not  authorized  by  its  corporate 
grant  of  power,  the  doctrine  of  ultra  vires 
cannot  be  used  by  It,  or  by  the  person  with 
whom  It  assumes  to  deal,  as  a  means  of  de- 
feating the  obligations  assumed.  The  statu 
alone  can  take  advantage  of  the  abu.se. 
*  *  •  The  fact  that  this  court  has  adopted 
the   principle    that   the  question   cannot   be 


litigated  by  private  parties — a  principle  with 
which  we  are  entirely  satisfied — relieves  us 
from  further  consideration  of  the  question." 

None  of  these  cases  arose  upon  an  execu- 
tory contract,  and  in  Farwell  Co.  v.  Wolf  that 
consideration  was  referred  to,  the  decision 
being  expressly  limited  to  the  question  be- 
fore the  court.  But  in  Security  Nat.  Bk.  v. 
St.  Croix  Power  Co.,  although  the  contract 
Involved  was  in  fact  executed,  the  principle 
was  broadly  stated  without  reference  to  that 
matter,  as  shown  by  the  quotation  made 
from  the  opinion.  The  principle  referred  to 
Is  closely  allied  to,  if  indeed  It  Is  not  sutn 
stantlally  identical  with,  that  which  forbids 
the  regularity  or  validity  of  the  organization 
of  a  corporation  to  be  Inquired  into,  except 
at  the  instance  of  the  state.  10  Qrc.  256. 
The  reason  for  such  rule  Is  thus  stated  in 
Pape  V.  Capital  Bank,  20  Kan.  440.  27  Am. 
Rep.  183:  "This  is  not  upon  the  ground  of 
equitable  estoppel,  but  upon  the  grounds  of 
public  policy.  If  the  state,  which  alone  can 
grant  the  authority  to  incorporate,  remains 
silent  during  an  open  and  notorious  assertion 
and  exercise  of  corporate  powers,  an  Individ- 
ual win  not,  unless  there  be  some  powerful 
equity  on  bis  side,  be  permitted  to  raise  the 
equity.  The  law  holds  out  no  such  encour- 
agement to  attempt  to  avoid  the  payment  of 
contract  debts." 

The  question  whether  a  corporation  has  a 
legal  existence  Is  a  question  whether  It  has 
capacity  to  act  at  all;  this  Is  essentially  of 
the  same  character  as  the  question  whether 
It  has  capacity  to  enter  into  a  particular  con- 
tract— In  other  words,  whether  It  has  a  le- 
gal existence  for  that  purpose.  The  state 
grants  the  corporation  the  right  to  do  busi- 
ness under  limitations  expressed  in  laugoage 
to  which  both  agree.  Whether  the  language 
of  the  charter  shall  be  interpreted  to  author- 
ize a  given  act  is  a  matter  between  tlie  par- 
ties to  it.  If  the  state  is  satisfied  with  the 
cuustructiou  upon  which  the  corporation  acts, 
no  reason  Is  apparent  why  it  should  be  open 
to  question  by  a  stranger,  much  less  by  one 
who  has  recognized  it  as  valid  by  contracting 
with  the  corporation  upon  that  basis.  This 
court  has  already  held  that  a  contract  made 
by  a  corporation  without  authority  may  be 
rendered  enforceable  by  estoppel.  Town  Co. 
v.  MoiTis.  43  Kan.  282,  23  Pac.  569.  It  was 
there  said  that  the  rule  did  not  apply  to  ex- 
ecutory contracts,  but  that  question  was  not 
Involved.  In  Horlsette  v.  Howard,  62  Kan. 
4().3.  i>3  Pac.  750,  other  Kansas  cases  to  the 
same  effect  are  collected.  The  court  there  re- 
fers to  the  matter  of  collateral  attack,  say- 
ing: "Aside  from  these  considerations,  the 
transaction  had  been  comideted,  the  mone.v 
bad  been  paid,  the  property  had  changed 
hands;  all  having  been  done  with  the  knowl- 
edge and  consent  of  those  in  whom  the  ulti- 
mate authority  rested,  and  from  whom  the 
Itoard  of  directors  derived  Its  power,  the 
transaction,  however  irregular,  is  not  open 
to  attack  by  any  one  other  than^be^tiUe-" 
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Scott  V.  Bankers'  Union,  73  Kan.  575,  85  Paa 
604,  turned  merely  upon  a  matter  of  con- 
structive notice.  The  notes  sued  upon  were 
not  enforceable  unless  they  wore  held  by  an 
innocent  bolder.  As  was  said  !u  the  opinion: 
"The  scheme  of  cousolidiitiuu  failetl.  These 
notes  were  not  to  be  paid  unless  It  succeed- 
ed." The  question  was  not  whether  a  cor- 
poration could  be  held  to  the  terms  of  a 
contract  to  which  It  had  agreed,  but  whether 
the  law  would  attach  to  Its  i)romlse  to  pay 
money  the  peculiar  qualities  of  commercial 
pap<!r.  What  was  decided  was  that  the  cor- 
poration bad  no  power  to  issue  negotiable 
notes,  that  the  purchaser  was  charged  with 
notice  of  that  fact,  and  therefore  took  them 
subject  to  any  defenses  that  could  have  been 
made  against  the  original  holder.  The  case 
of  Bankers'  Union  v.  Crawford,  67  Kan.  449, 
7»  Pac.  79, 100  Am.  St  Rep.  465,  growing  out 
of  the  same  transaction,  can  be  distinguished 
from  the  one  at  bar  on  several  grounds.  The 
attempt  there  was  to  hold  one  assessment  in- 
surance company  for  the  payment  of  a  bene- 
ficiary certificate  issued  by  another,  on  the 
theory  that  there  had  been  a  consolidation  of 
the  two.  The  contract  of  consolidation  was 
held  to  be  void,  as  beyond  the  powers  of  ei- 
ther company.  The  corporations  there  in- 
volved were  not  ordinary  business  concerns. 
They  possessed  no  corporate  stock.  The  con- 
tract relied  upon,  to  which  the  plalntiCT  was 
not  a  party,  was  one  incapable  of  perform- 
ance, and  against  good  morals  as  Involving  a 
diversion  of  trust  funds. 

Very  much  the  same  principle  as  that  al- 
ready discussed  was  applied  in  State  v.  Book 
Co.,  69  Kan.  1,  76  Pac.  411,  1  L.  R.  A.  (N.  S.) 
1041,  In  denying  the  right  of  a  party  to  a  con- 
tract to  demand  its  cancellation  because  of 
the  failure  of  the  other  party — a  foreign 
corporation — ^to  comply  with  the  statute  re- 
lating to  such  organizations.  In  the  opinion 
It  was  sjiid:  "From  this  survey  of  the  stat- 
ute it  appears  that  the  Legislature  intended 
it  to  be  complete;  that  the  regulation  of  for- 
eign cori>orations,  and  not  the  penalizing  of 
business  transactions,  is  its  purpose;  that 
such  regulation  is  made  the  concern  of  the 
state  in  its  siiecial  capacity  as  visitor,  and 
not  of  any  Individual  as  a  mere  party  to  a 
contract:  that  a  party  to  a  contract  Is  al- 
lowed to  Interfere  in  but  a  single  Instance, 
and  then  only  to  the  extent  of  abating  a  suit 
against  him;  and  that  specific  penalties  are 
chosen  to  meet  certain  contingencies.  The 
conclusion  obviously  and  naturally  follows 
that  the  Legislature  Intended  the  state  to  rely 
upon  the  common-law  remedies  for  the  en- 
forcement of  the  statute,  where  none  other 
was  expressed;  that  the  courts  have  no  au- 
thority to  interpolate  in  the  law  provisions 
<«ncemlng  which  the  Legislature,  with  all 
the  resources  of  the  Engl'sh  language  at  its 
command,  remained  silent,  or  to  annex  penal- 
ties for  a  violation  of  the  law  which  the  Leg- 
islature, with  a  great  arsenal  to  choose  from, 
failed  to  mention.     Hence,   contracts  made 


with  a  foreign  corporation,  before  It  has  ob- 
tained permission  to  do  business  In  the  state, 
are  not,  for  that  reason,  Invalid  or  subject 
to  cancellation.  *  *  •  It  Is  utterly  Illogi- 
cal to  compromise  In  a  matter  of  Interpreta- 
tion, to  jialter  with  th<'  status  of  such  con- 
tracts, and  attempt  to  distinguish  between 
those  which  are  executed,  and  those  which 
are  unexecuted,  or  to  say  they  may  be  void- 
able If  they  are  not  void,  or  withhold  reme- 
dies for  a  time.  Such  contracts  are  valid  or 
Invalid,  and  if  valid  are  not  subject  to  can- 
cellation, and  are  enforceable  as  other  con- 
tracts are  enforceable,  except  as  the  law  has 
restricted  the  corporation  In  its  right  to  main- 
tain an  action  or  recover  a  judgment."  As 
In  that  case,  the  whole  question  here  present- 
ed is  as  to  the  real  Intention  of  the  Legisla- 
ture. A  section  of  the  corporation  act  reads: 
"No  corporation  created  under  the  provisions 
of  this  act  shall  employ  its  stock,  means,  as- 
sets, or  other  property,  dlreictly  or  indirectly, 
for  any  other  purpose  whatever  than  to  ac- 
complish the  le^timateobjectsof  Its  creation." 
Section  1285,  Gen.  St  1901.  Such  provisions  are 
regarded  however  as  merely  declaratory,  and 
do  not  affect  the  ordinary  rule  as  to  tixe  en- 
fbrceabllity  of  contracts.  "A  provision  in  a 
general  corporation  law,  tiiat  no  coiporatioB 
created  thereunder  shall  employ  Its  assets 
for  ai>y  oth^r  purpose  than  to  accomplish  the 
legitimate  objects  of  Its  creation,  is  merely 
declaratory  of  the  common-law  rule  by  which 
corporations  are  confined  In  their  powers  to 
the  porposee  for  whlc^  they  are  created,  and 
does  not  amount  to  such  an  express  statu- 
tory prohibition  of  ultra  vires  loans  and  other 
transactions,  as  to  render  tliem  illegal  in- 
stead of  ultra  vires  merely."  1  Clark  and ' 
Marshall  on  Corporations,  S  225b,  p.  508. 

No  Kansas  statute  declares  that  a  contract 
ttiade  by  a  coriwratlon  In  excess  of  Its  legit- 
imate powers  shall  be  void ;  or  in  terms  i)er- 
mits  the  question  of  corporate  capacity  to  be 
raised  by  one  of  the  parties.  Where  it  is 
held  that  no  recovery  can  ever  be  had  upon 
an  ultra  vires  contract  as  such,  whatever  re- 
lief Is  afforded  Is  logically  made  to  turn  up- 
on whether  and  how  far  the  agreement  has 
been  acted  upon.  Where  a  recovery  is  some- 
times permitted  under  the  contract  Itself, 
ujwn  the  principle  of  estoppel,  the  question 
whether  it  has  been  carried  out  Is  likewise 
of  manifest  importance,  there  being  a  differ- 
ence In  degree,  at  least,  between  the  attitude 
of  one  who  has  merely  entered  into  an  en- 
gagement In  expectation  of  obtaining  an  ad- 
vantage from  It,  and  that  of  one  who  has  ac- 
tually reaped  its  benefits  In  whole  or  In  part. 
But  the  doctrine  that  only  the  state  can  chal- 
lenge the  validity  of  acts  done  under  color 
of  a  corporate  charter,  If  accepted,  must  nec- 
essarily protei-'t  an  executory  contract  from 
collateral  attack,  equally  with  one  that  has 
been  executed.  The  court  is  convinced  of  the 
soundness  of  the  view  that,  in  the  absence 
of  si>eclal  circumstances  affecting  the  matter, 

neither  party  to  even  an  execulor 
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should  be  allowed  to  defeat  its  enforcement 
by  tbe  plea  of  ultra  vires.  The  doctrine  is 
logical  in  theory,  simple  In  application,  and 
Just  in  result.  It,  of  course,  does  not  apply 
to  contracts  which  are  immoral,  or  which  are 
illegal  (as  distinguished  from  merely  unau- 
thorized), or  to  those  made  l)y  public  corpora- 
tions. Nor  does  it  forl)Id  interference  by  a 
stockholder  to  protect  his  rights  as  such. 

Upon  these  considerations  tlie  Judgment  is 
afiSrmed. 


HARROD  V.  BURKE. 
(Supreme  Court  of  Kansas.    Dec.  7,  1907.) 

1.  Lis  Pendens — Rights  Affected. 

The  rule  of  lis  pendens  has  no  application 
to  independent  titles,  not  derived  from  any  of 
the  parties  to  the  action,  nor  from  any  one  in 
privity  with  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  33,  lis  Pendens,  8  54.] 

2.  Same— Entbt  Pending  Action. 

Ail  persons  entering  upon  the  possession  of 
premises  after  the  commencement  of  an  action 
for  tbe  recovery  thereof  are,  in  tlie  absence  of 
evidence  to  the  contrary,  presumed  to  have  so 
entered  under  the  defendant  therein. 

3.  E^CTMENT— Judgment— Enfobcement. 

Where  the  sheriff,  under  a  writ  of  posses- 
sion, returns  that  he  has  executed  the  writ,  and 
lus  put  out  a  person,  naming  him,  who  was 
not  a  party  to  the  action,  and  lias  put  the  plain- 
tiff in  tbe  writ  in  possession,  it  will  be  presum* 
ed,  in  the  absence  of  evidence  to  the  contrary, 
that  he  has  performed  his  duty  properly,  and 
that  tbe  person  so  removed  held  under  a  party, 
or  some  one  in  privity  with  a  party,  to  the  ac- 
tion, and  was  therefore  bound  by  the  judgment. 
[E!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Ejectment,  gS  391,  392.] 

4.  Saue— Impbovemsnts— GsowiNa  Cbops. 

Crops  immature  and  growing  on  real  estate 
when  the  successful  party  in  an  action  of  eject- 
ment is  placed  in  possession  of  the  premises  are 
part  of  the  real  estate ;  and,  in  the  absence  of 
proof  showing  any  right  of  severance,  belong  to 
such  successful  party. 
(Syllabus  by  the  Court.) 

Bhror  from  District  Court,  Cowley  County ; 
G.  L.  Swarts,  Judge. 

Action  by  T.  II.  Harrod,  guardian,  against 
Edmund  Burke.  Judgment  for  defendant; 
and  plaintiff  brings  error.    Reversed. 

Hackney  &  Lnffcrty,  for  plaintifF  In  error. 
Jackson  &  Noble,  for  defendant  in  error. 

BENSON,  J.  This  was  an  action  of  re- 
plevin for  wheat  In  the  shock.  The  court 
directed  a  verdict  for  the  defendant,  and  the 
plaintiff  brings  the  case  here.  Error  is  pred- 
icated upon  this  instruction. 

The  wheat  was  uiwn  lands  for  the  posses- 
sion of  which  the  plaintiff's  ward  recovered 
a  Judgment,  afiirmed  in  this  court.  Bleswan- 
ger  V.  Bangs.  72  Kan.  702,  8.1  Pac.  1032.  The 
defendant  entered  Into  possession  of  the  land, 
after  the  action  of  ejectment  had  f>een  com- 
menced, under  a  contract  to  purchase'  from 
one  II.  T.  Trice,  wiio  was  not  a  i)arty,  and 
was  not  shown  to  be  In  privity  with  any  par- 
ty thereto,  and  wlmse  title,  if  any,  was  not 


disclosed.  A  writ  was  issued  upon  the  Judg- 
ment in  that  action  to  put  the  plaintiffs  there- 
in In  possession.  The  writ  commanded  tbe 
sheriff  to  put  out  the  defendants  In  the  ac- 
tion. Christian  Henry  Bieinvanger  and  F.  B. 
Cook,  "or  any  person  or  persons  found  in  pos- 
session," and  to  restore  the  possession  to  said 
plaintiffs.  The  sheriff  served  this  writ,  and 
made  return  that  be  had  done  so,  and  that 
he  had  put  said  Edmund  Burke  out  of  pos- 
session, and  had  put  tbe  guardian  of  tlio 
plaintiffs  named  in  the  writ  in  peaceable 
possession  of  said  lands.  At  that  time.  May 
25,  1005,  the  wheat  In  question  was  growine 
on  the  premises.  When  the  wheat  ripened, 
Burke  entered  and  cut  it.  It  was  then  re- 
plevied by  the  plaintiff  in  this  action. 

The  statute  provides:  "When  the  petition 
has  been  filed,  the  action  Is  jiendlng,  so  as  to 
charge  third  persons  with  notice  of  its  pen- 
dency, and  while  pending  no  Interest  can  be 
acquired  by  third  persons  In  the  subject-mat- 
ter thereof  as  against  the  plaintiff's  title; 
but  such  notice  shall  be  of  no  avail  unless  the 
summons  be  served  or  tbe  first  publication 
made  within  sixty  days  after  the  filing  of  the 
petition."  Gen.  St  1001.  {  451J>.  The  plain- 
tiff argues  that  this  statute  applies  to  all 
persons,  whether  parties  to  the  action  or  In 
privity  with  such  parties  or  not.  This  is  not 
the  correct  view.  The  statutory  provision  is 
to  be  construed  in  the  light  of  the  authorities 
generally  on  the  subject  of  lis  pendens,  and 
is  designed  to  embody  the  doctrine  of  equity 
Jurisprudence  on  that  subject.  Smith  v.  Kim- 
ball, 36  Kan.  474,  13  Pac.  801.  The  rule  In 
equity  Is  that  a  pending  suit,  duly  prosecuted 
and  not  collusive,  is  notice  to  a  purchaser  of 
the  property  In  dispute  from  a  party  to  the 
litigation,  so  as  to  affect  and  bind  his  Interest 
by  the  decree.  Poraeroy's  Eq.  Jur.  i  633. 
The  constructive  notice  by  the  pendency  of 
the  suit  extends  only  to  those  who  derive  title 
from  a  party  or  privy  i)endente  lite.  Id.  | 
637.  The  purpose  of  the  rule  Is  to  prevent 
third  persons  during  the  pendency  of  the  liti- 
gation from  acquiring  interests  In  the  land 
which  would  preclude  the  court  from  '•rant- 
ing the  relief  sought,  and  It  has  no  applica- 
tion to  Independent  titles  not  derived  from 
any  of  t^e  parties  to  the  suit  nor  in  succes- 
sion to  them.  Merrill  v.  Wright,  65  Neb. 
794,  91  N.  W.  C97,  H>1  Am.  St  Rep.  645 ;  Web- 
ster v.  Fllley,  43  Kan.  47.".  23  Pac.  1080;  Tra- 
vis V.  Supply  Co.,  42  Kan.  62."),  22  Pac.  991. 
It  was  proper,  however,  for  the  sheriff  under 
the  writ  to  place  the  plaintiff  therein  In  pos- 
session, and  in  performing  this  duty  to  dis- 
possess the  defendants  named  In  the  writ  a>id 
all  persons  holding  under  or  in  privity  with 
them  after  the  commencement  of  the  action. 
It  is  shown  that  the  defendant  Burke  went 
Into  possession  under  H.  T.  Trice;  but  the 
origin  of  Trice's  title.  If  any  he  had.  Is  not 
shtnvn.  After  producing  his  contract  from 
Trice,  the  defendant  offered  no  evidence  to 
show  title  In  his  vendor.  In  such  a  situation 
the  presumption  is  that  Trice  held  under  a 
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defendant  in  tbe  ejectment  action.  All  per- 
sons entering  upon  possession  of  property 
pendente  lite  are  presumed  to  have  entered 
under  the  defendant  in  the  litigation.  Free- 
man on  Executions,  §  475. 

The  Supreme  Court  of  California,  In  decid- 
ing this  proposition,  said:  "Prima  facie  all 
who  come  Into  possession  after  action  brought 
must  go  out,  for  the  presumption  Is,  nothing 
to  the  contrary  appearing,  that  they  came 
in  under  the  defendant.  The  presumption  Is 
not  overthrown  by  showing  that  th^  came 
In  as  tenants  of  John  Clark,  without  showing 
affirmatively  that  John  Clark  also  came  in 
before  suit  was  brought,  or  at  least  that  he 
came  In  under  a  title  adverse  to  the  defend- 
ant, and  not  in  collusion  with  him,  and  under 
such  circumstances  as  would  entitle  him  to 
the  protection  of  the  court  on  a  proper  ap- 
plication against  the  writ"  Wetherbee  v. 
Dum,  36  Gal.  147,  95  Am.  Dec.  166,  citing 
Leese  v.  Clark,  29  Cal.  671.  In  an  early  case 
In  Kentucky,  the  rule  was  thus  stated:  "If 
it  had  appeared  that  the  appellees  had  been 
In  possession,  not  under  the  defendant  In  the 
suit  In  which  the  decree  was  pronounced,  but 
In  virtue  of  a  paramount  title,  they  would  no 
doubt  have  been  entitled  to  the  Interposition 
of  the  court  In  their  favor.  But  they  have 
not  shown  how  they  claim,  and.  In  the  ab- 
sence of  all  proof  of  the  fact,  we  cannot  pre- 
sume that  they  held  under  such  title;  and. 
If  they  held  under  tbe  defendant  In  the  suit, 
whether  as  lessees  or  as  purchasers,  as  It  ap- 
pears they  obtained  the  possession  pending 
the  suit,  the  decree  Is  unquestionably  oblig- 
atory upon  them,  as  well  as  the  defendant; 
and  we  are  acquainted  with  no  principle  or 
practice  which  would  require  a  scire  facias 
to  be  served  on  them  before  they  could  be 
turned  out  of  possession."  Long  v.  Morton,  2 
A.  K.  Marsh.  39.  Justice  Field  In  the  federal 
Circuit  Court  held:  "Prima  facie  all  par- 
ties entering  upon  land  after  suit  In  eject- 
ment Is  brought  for  Its  recovery  are  In  pos- 
session in  subordination  to  the  defendants 
and  are  equally  liable  to  be  removed  by  the 
writ  Issued  upon  the  Judgment  recovere<l 
against  him."  Hall  v.  Dexter,  3  Sawy.  4.^4, 
Fed.  Caa.  No.  5,029.  In  the  absence  of  any 
evidence  showing  what  title,  If  any.  Trice  bad 
or  claimed  to  have,  the  proof  that  the  defend- 
ant entered  as  his  vendee  did  not  rebut  the 
presumption  that  he  was  holding  under  the 
defendants  In  the  ejectment  suit. 

There  was  the  further  presumption  that 
tbe  proceedings  of  the  sheriff  were  regular; 
for,  in  the  absence  of  evidence  to  the  con- 
trary, It  must  be  presumed  that  the  oflicer 
perfoi-med  his  duties  properly.  Head  v.  Dan- 
iels, 38  Kan.  1,  15  Pac.  911 ;  Wllklns  v.  Tour- 
tellott,  42  Kan.  176,  22  Pac.  11.  Nothing  to 
the  contrary  appearing,  It  must  be  presumed 
In  favor  of  tbe  regularity  of  tbe  proceedings 
and  the  truth  of  the  sheriff's  return  that 
tbe  defendant  was  In  possession  In  succession 
to,  or  In  i)rlvity  with,  the  defendants  named 
in  the  writ,  and  therefore  subject  to  its  oper- 


ation. Tbe  sheriff  having  delivered  tbe  pos- 
session of  the  land  with  the  wheat  growing 
upon  It,  the  plaintiff,  presumptively  at  least, 
was  entitled  to  such  wheat.  It  was  a  part  of 
the  real  estate.  Chapman  v.  Veatch,  32  Kan. 
167,  4  Pac.  100;  Land  Co.  v.  Barwick,  50 
Kan.  57,  31  Pac.  685.  In  the  absence  of  evi- 
dence showing  any  right  of  severance  In  the 
defendant,  tbe  plaintiff  was  entitled  to  the 
possession  of  the  wheat  under  the  writ. 
Adams  on  Ejectment,  347 ;  Freeman  on  Exe- 
cutions, §  474 ;  15  Cyc.  183 ;  Huerstall  v.  Mer- 
rer,  64  Cal.  450,  2  Pac.  33.  As  the  defend- 
ant Burke  was  prima  facie  holding  under  the 
defendants  in  the  ejectment,  no  evidence  of 
an  adverse  title  being  offered,  and  the  pre- 
sumption. In  the  absence  of  evidence  to  the 
contrary,  being  also  in  favor  of  the  regularity 
of  the  proceedings  of  the  sheriff,  the  plaintiff 
appears  to  have  been  In  the  lawful  posses- 
sion of  the  growing  wheat  when  the  defend- 
ant entered  and  cut  It.  The  court  erred, 
therefore.  In  Instructing  for  the  plaintiff,  and 
in  overruling  the  motion  for  a  new  trial. 

The  judgment  Is  reversed,  and  a  new  trial 
ordered. 


FAIRBANKS,  MORSE  &  CO.  ▼.  WALKER 

et  al. 

(Supreme  Court  of  Kansas.     Dec.  7,  1907.) 

1.  Sale  —  Rescission  of  Contract  — Defec- 
tivb  qualitt. 

An  oil  tank  for  the  storage  of  oil.  as  be- 
tween buyer  and  seller,  is  a  chattel,  and  tbe  con- 
tract of  purchase  may  be  rcKcinded  by  tlie  pur- 
chaser for  failure  to  furnish  one  of  the  kind  and 
quality  agreed  upon,  tbe  name  as  in  the  sale  of 
other  chattels. 

2.  Sake. 

In  such  a  case,  the  right  to  rescind,  when 
otherwise  existing,  will  not  be  denied  on  the 
ground  that  the  parties  cannot  be  placed  in 
statu  quo  when  the  purchaser  has  not  received 
and  accepted  the  tank,  and  where  the  seller  has 
parted  with  nothing  by  reason  of  the  sale,  ex- 
cept the  waste  of  material  incident  to  putting 
the  previously  manufactured  parts  together  and 
the  cost  of  labor  in  so  doing. 

fEd.  Note.— For  ca.ses  in  iraint,  see  Cent.  Dig. 
vol.  43,  Sales,  §5  303-:512.] 

3.  Same— Restoration  to  Former  Condition. 

The  nile  tliat.  upon  thu  rp.«!cis.sion  of  a  con- 
tract for  the  purchase  of  a  cliattel,  the  partiesi 
must  be  placed  in  statu  quo,  do«>s  not  require, 
in  all  cases,  that  an  absolute  and  literal  restora- 
tion of  the  parties  to  their  former  condition 
shall  be  had ;  but  it  will  be  sufficient  if  sucli 
restoration  be  made  as  is  reasonnhly  possible 
and  such  as  tbe  merits  of  tbe  case  demand. 

[Ed.  Note. — For  <-as<'s  in  point,  see  Cent.  Dig. 
vol.  4'A.  Sales,  «iS  ;{03-312.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Neosho  County; 
L.  Stillweli,  Judge. 

Action  by  Fairbanks,  Morse  &  Co.  against 
Margaret  S.  Walker  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Ailirmed. 

W.  C.  Forsee  and  J.  S.  Detwiler,  for  plain- 
tiff in  error.  B.  F.  Shinn,  Otto  J.  Briley,  and 
J.  L.  Denison,  for  defendants  In  error. 


Digitized  by 


Google 


1130 


02  PACIFIC  REPORTER. 


(Kan. 


GRAVES,  J.  This  Is  an  action  to  recover 
the  value  of  an  oil  tank  furnished  by  the 
plaintiff  to  the  defendants.  Suit  was  coui- 
nion(!ed  before  a  Justice  of  the  peace,  where 
the  dofendnuts  recovered  judgment,  and  plain- 
tiff appealed  to  the  district  court  of  Neosho 
county.  Judgment  was  again  given  In  favor 
of  the  defendants,  and  the  plaintlfT.  as  philn- 
tlff  in  error,  brings  the  case  here  for  review. 

The  plaintiff  Is  located  In  Kansas  City, 
Mo.,  and  Is  engaged  In  the  business  of  man- 
ufacturing and  selling  oil  supplies  and  ma- 
chinery. The  defendants,  at  the  time  the 
transactions  In  controversy  occurred,  were 
engaged  In  the  oil  producing  business  at 
Chanute,  under  the  name  of  Walker  OH  Com- 
pany. J.  M.  Glover  was  a  traveling  sales- 
man for  the  plalntlfiC,  and  C.  E.  Derenbergor 
was  "field  manager"  for  the  defendant.  On 
August  17,  1903,  Glover  took  an  order  from 
Derenberger  for  an  oil  tank,  which  reads: 
"Messrs.  Fairbanks,  Morse  &  Co.:  Please 
ship  via  frt  to  Walker  Oil  Co.,  at  Chanute, 
Kans.  Notify  C.  E.  Derenberger  1  12x20  2* 
Cypress  Oil  tank,  price  $260.00.  E5rectpd  on 
our  lease  you  to  furnish  bottom  and  deck,  and 
make  the  tank  hold  oil.  Hoops — three  4  in. 
hoops  on  bottom  balance  3  in.  and  one  2'A  on 
top.  We  wlU  haul  out  the  material.  Teriits 
net  30  days  from  date  of  shipment,  without 
any  deduction  for  freight,  express  or  ex- 
change charges.  This  order  Is  subject  to  ap- 
proval of  Fairbanks.  &  Co., the  under- 
signed have  examined  the  above  order  and 
the  same  is  correct.  tSlgned]  C.  E.  Deren- 
berger." This  order  was  accepted,  the  ma- 
terial shipped,  and  the  tank  erected.  The 
tank  was  completed  about  September  16, 1903. 
Oil  tanks  are  used  for  storing  oil,  and  are 
worthless  If  thoy  leak.  A  tank  that  Is  water- 
tight may  not  huUl  oil.  Some  of  the  witnesses 
testified  that  oil  will  escape  through  the 
staves  of  a  tank  that  are  "sappy."  The  tank 
in  question  never  would  hold  water,  and  a 
number  of  its  staves  were  "8ai)py."  The 
staves  did  not  fit  close  together,  and  water 
ran  through  the  cracks  Iwtween  them.  The 
tank  was  never  fit  for  the  use  intended,  and 
was  practically  worthle.s.s  as  an  oil  tank. 
On  October  12,  1903,  plaintiff  drew  a  draft  on 
the  defendants  for  the  price  of  the  tank,  to 
which  an  answer  was  made,  as  follows: 
"Chanute.  Kansas,  10-14,  1003.  Fairbanks, 
Morse  &  Co.,  Kansas  City — Gentlemen:  I 
will  not  oner  your  draft  by  no  means  against 
the  Walker  Oil  Co.,  in  the  first  place  your 
bill  is  but  $200,  as  I  ordered  the  other 
goods  of  Glover  to  be  delivered  in  not  to  ex- 
ceed C  days  as  I  was  at  the  time  equipping, 
it  was  not  sent  for  3  weeks.  So  it  Is  your 
stuff  not  mine  and  when  ever  you  put  this 
tank  up  as  my  contract  calls  for  I  will  de- 
cide to  pay  you,  and  not  before.  Your  re- 
spect, C.  E.  Derenberger."  After  receipt  of 
this  letter,  the  plaintiff  made  some  further 
efforts  to  make  the  tank  acceptable  to  the 
defendants,  but  did  not  succeed,  and  com- 
menced this  action  June  25,  1004.    The  dis- 


trict court  entered  Judgment  In  favor  of  the 
defendants,  which  reads:  "And  now  on  this 
23d  day  of  November,  100.^,  came  the  al)Ove- 
named  parties  by  their  attcirueys.  and  the 
court  having  had  said  cauwe  under  advlse- 
nuMit,  and  being  fully  advLsed  in  the  premises, 
does  find  for  the  said  defendants,  and  that 
the  prayer  of  said  petition  be  denied,  and 
that  said  defendants  have  and  recover  of 
said  plaintiffs  their  co.sts  in  their  behalf  ex- 
pended, taxed  to  .?9S.85.  Hereof  let  execu- 
tion issue.  And  It  is  further  ordered  that 
at  any  time  within  60  days  from  this  date 
the  said  plaintiff  may  take  pos.se.sslon  of  the 
tank  Involved  in  this  action  and  remove  the 
same  from  the  premises  where  it  now  is. 
Should  plaintiff  fail  to  remove  the  said  tank 
in  said  time,  then  the  defendant  Margaret  S. 
Walker  can  remove  said  tank  from  said  prem- 
ises (if  she  desires  to  do  so),  doing  as  little 
damage  to  said  tank  in  removing  as  i>osslble. 
Plaintiff  to  be  notified  by  mall  of  the  removal 
of  said  tank  and  the  place  to  which  it  may 
be  removed.  In  any  event  said  tai*  to  re- 
main the  property  of  plaintiffs." 

Several  assIgniAents  of  error  have  been 
presented,  but  they  are  all  invMved  In  one, 
and  that,  only,  need  be  considered.  It  Is  con- 
tended that  the  contract  between  the  parties 
was  one  wherein  the  plaintiff  agreed  to  fur- 
nish the  materials  and  build  an  oil  tank  upon 
the  premises  of  the  defendants,  and  not  one 
for  the  sale  of  an  oil  tank,  and  therefore 
should  be  classified  as  a  building  contract, 
and  not  one  for  the  sale  of  a  chattel.  In  which 
case  the  defendants  cannot  refuse  to  accept 
the  tank  and  avoid  payment,  even  If  It  Is 
defective  and  not  according  to  the  contract, 
but  must  resort  to  an  action  for  damages. 
It  is  also  argued  that  the  partl<>s  In  this  case 
cannot  be  placed  In  statu  quo,  if  the  contract 
is  rescinded,  and,  under  the  doctrine  which 
denies  the  right  of  rescission  In  such  cases, 
no  recovery  can  be  had  here.  We  do  not  see 
any  serious  diffleulty,  however,  in  placing  the 
parties  to  this  action  in  practically  the  same 
situation  they  were  before  the  contract  was 
made.  Indeed,  this  seems  to  have  been  suc- 
cessfully accomplished  by  the  Judgment  of 
tlu'  district  court.  It  Is  Insisted  that  the 
plaintiff  cannot  be  placed  in  statu  quo  unle.<is 
the  tank  and  wasted  material,  together  with 
the  cost  of  labor  expended  in  the  construc- 
tion of  the  tank,  be  returned.  But  such  an 
application  of  the  rule  does  not  seem  to  be 
practical  or  reasonable.  The  cases  where 
this  rule  can  be  applied  in  such  an  absolute 
and  unqualified  sense  are  vei-y  rare.  Where  a 
tailor  agrees  to  furnish  the  material  and 
make  a  coat.  If  the  garment,  when  finished, 
is  so  small  that  the  person  for  whom  it  was 
made  cannot  wear  it,  the  purchaser  may  re- 
fuse to  take  it,  and  yet  the  tailor  cannot  be 
placed  In  statu  quo  under  the  rule  here  in- 
sisted upon,  as  the  material  would  be  practi- 
cally destroyed  for  other  purposes,  and  the 
labor  expended  lost.  The  same  is  true  In 
every  case  where  the  seller  manufactures  the 
Digitized  by  VjOOQlC 


Kau.) 


STATE  V.  LAWRENCE. 


1131 


article  aold.  We  understand  tbe  rule  to  be 
tbat  tltft  person  who  reeclnds  must  always  re- 
turn all  benefits  received  from  tbe  contract, 
and  tbe  status  quo  restored,  not  absolutely, 
but  so  tar  as  possible,  or  tbe  merits  demand. 
24  Am.  &  £toK.  £ncy.  of  Law  (2d  I^d.)  p.  U20; 
(3)  6  Pom.  £q.  Juris.  S  688;  Neblet  v.  Mac- 
farland,  »2  U.  S.  103,  23  L.  Ed.  471;  Brown 
T.  Norman,  65  Miss.  3G9,  4  South.  298,  7 
Am.  St  Rep.  663;  Myrlck  ▼.  Jacks,  33  Ark. 
425.  As  applied  to  this  case,  the  plaintiff 
undertook  to  make  an  oil  tank  that  would 
hold  oil  and  be  suitable  for  the  purpose  of 
storing  oil.  The  defendants  had  no  use  for 
a  tank  that  would  not  serve  this  purpose. 
The  plaintiff  fully  understood  the  needs  of 
the  defendants  in  this  respect,  and  contract- 
ed with  reference  to  this  known  sltuatlMi. 
The  tank,  as  erected,  is  defectire  In  every  re- 
spect, tbe  materials  are  unsuitable,  and  the 
workmanstalp  unskillful.  Tbe  plaintiff  bad 
abundant  time  m  which  to  constmct,  repair, 
and  make  the  tank  according  to  contract,  but 
falied  to  do  sa  Tbe  tank,  when  cocapleted. 
and  art  all  tidies  thereafter,  baa  been  worth- 
leas,  except  as  tbe  materials  of  wUch  it  la 
i'OBStracted  are  valuable.  It  wcoild  be  tor 
equitable  and  vnjust  to  compel  the  defend- 
ants to  keep  this  tank  at  any  price.  Th^ 
received  notblBg  wlmtever  of  value  from  the 
contract,  and  have  nothing  to  return  to  the 
plaintiff.  The  sltaatloa  is  the  direct  result 
of  the  plalntHTs  conduct.  It  has  no  reason 
to  complain.  The  material  shipped  to  Cban- 
nte  is  on  the  defendants'  premises  in  a  condi- 
tion where  It  may  still  be  properly  denomi- 
nated material  and  can  be  removed  and  used 
for  some  purpose  for  which  it  is  adapted, 
witliout  serious  loss. 

The  plaintiff  in  error  has  cited.  In  support 
of  Its  contention,  the  case  of  Tower  v.  Pauly, 
.->!  Mo.  App.  T7.  The  faots  of  that  case,  bow- 
ever,  differ  so  ranch  from  this  that  Is  has 
very  little.  If  any,  application.  That  was  a 
case  where  a  hot-air  furnace  was  placed  in 
a  residence,  and,  when  completed,  it  was  paid 
for.  Its  capacity  was  not  tested  for  more 
than  a  year  after  completion,  and  then,  when 
found  to  be  deficient,  and  not  equal  to  the 
warranty,  the  owner  tendered  it  back,  less 
the  brick  casing,  which  he  used  In  tbe  con- 
struction of  another  furnace,  and  brought 
suit  to  recover  the  money  paid.  The  major- 
ity of  the  court  held  that  he  could  not  re- 
cover: First,  because  he  waited  too  long; 
second,  be  did  not  tender  back  all  that  be 
received ;  and,  third,  the  furnace  was  a  struc- 
ture when  completed,  and  built  Into  a  bouse, 
which  could  not  be  returned  so  as  to  place 
the  p.artles  In  statu  quo,  and  therefore  the 
remedy  was  an  action  for  damages,  and  not 
a  rescission  of  the  contract.  Judge  Rom- 
baner  concurred  in  the  two  first  propositions, 
and  dissented  to  the  third.  Judge  Biggs  dis- 
sented generally.  We  are  not  inclined,  there- 
fore, to  regard  this  case  as  an  authority 
here.  We  conclude  that  the  plaintiff  sold  a 
chattel — an  oil  tank — to  the  defendant,  which 


failed  Id  every  Important  particular  to  com- 
ply with  the  contract  of  purchase.  The  de- 
fendants, because  of  such  failure,  rightfully 
refused  to  accept  the  tank.  By  such  refusal, 
the  ownership  of  the  proi)erty  has  never 
changed.  It  has  at  all  times  belonged  to  the 
plaintiff. 

We  think  the  rights  of  the  parties  were 
correctly  disposed  of  by  the  district  court. 
For  more  than  20  years  this  court  has  been 
reviewing  the  decisions  of  the  eminent  Judge 
before  whom  this  case  was  tried,  and  It  has 
noticed  with  satisfaction  the  vigilant  care 
and  patient  Industry  given  by  bim  to  the  dl»- 
ctaarge  of  his  official  duties.  His  thorough 
knowledge  of  legal  principles  and  clear  per- 
ceptions of  natural  Justice  made  him  pecu- 
liarly fitted  tor  Judicial  service,  and  contri- 
buted 1b  a  large  measure  to  tbe  success  which 
gave  him  prominence  as  a  Juitet,  and  caused 
him  to  be  generally  recogniBed  as  an  able  and 
Impartial  Judge,  Is  view  of  his  recent  volun- 
tary retiremeat  from  tbe  beneh  by  resignation, 
tiiereby  aeverlag  his  loag-eon tinned  official  re- 
lations with  this  court,  we  deeaa  it  prater  to 
make  this  reference  thereto. 

Judgmant  atOcmed. 


STATE  ex  rel.  ROBERTS,  County  Attorney,  v. 

LAWUIiNCE. 

(Supreme  Court  of  Kansas.    Dec.  T,  1907.) 

Mandamus  —  Public  OFtxoE  —  DfiLivsay  or 

Books  anb  Papebs. 

Where  the  title  to  the  office  of  county  treas- 
urer has  been  determined  by  the  district  court 
on  proceedings  ia  error  from  a  contest  court, 
and  the  execution  of  such  judemeot  is  not  stay- 
ed, the  state  nuiy,  upon  the  relation  of  tbe  coun- 
ty attorney,  maintain  mandamus  to  corai)el  the 
delivery  of  the  money,  boolts,  and  records  of  tht 
office  to  the  person  so  adjudged  to  be  elected,  al- 
though the  defeated  party  in  tbe  contCNt  m  prose- 
cuting proceedings  m  error  in  this  court  from 
such  judgment. 

(Syllabus  by  the  Court.) 

Application  by  tbe  state,  on  the  relation  of 
Edgar  Roberts,  county  attorney,  for  a  writ 
of  uaudiimus  against  H.  V.  Lawrence.  Writ 
allowed. 

Edgar  Roberts,  O.  L.  Miller,  and  O.  H.  Fos- 
ter, for  the  State.  A.  M.  Harvey  and  Albert 
Hosklnson,  for  defendant. 

BENSON,  J.  This  Is  an  action  in  manda- 
mus to  compel  the  defendant  to  pay  over  to 
A.  C.  Wheeler,  who  claims  to  l>e  treasurer  of 
Finney  county,  the  money  in  the  defendant's 
hands  or  In  bis  control,  as  former  treasurer, 
and  to  deliver  to  Wheeler  tbe  books,  records, 
and  papers  belonging  to  the  office  of  county 
treasurer  of  Finney  county.  An  alternative 
writ  has  been  issued  and  an  answer  filed. 
The  case  is  submitted  upon  the  pleadings 
and  an  agreed  statement.  The  material  facts 
are  as  follows :  At  the  general  election  held 
in  Finney  county  In  November,  1901,  tbe  de- 
fendant was  duly  elected  treasurer  of  said 
county,  and  qualified  and  acted  a&pich,.f9r 
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the  official  term  beginning  on  the  second  Tues- 
day of  October,  1905.  At  the  general  elec- 
tion held  In  November,  1906,  the  defendant 
and  A.  0.  Wheeler  were  opposing  candidates 
for  election  to  that  office.  On  the  canvass 
of  the  votes,  it  was  determined  that  A.  O. 
Wheeler  had  received  the  greatest  number  of 
votes  and  was  duly  elected  county  treasurer, 
and  a  certificate  of  election  was  issued  to 
him  on  the  10th  day  of  Noveml)er,  1906,  and 
he  <]uallfled  as  such  county  treasurer.  The 
defendant  contested  the  election  In  a  trial 
before  the  county  contest  court,  which  re- 
sulted In  a  Judgment  that  the  contestee,  A. 
C.  Wheeler,  was  duly  elected.  This  Judg- 
ment was  affirmed  In  the  district  court  of 
Finney  county.  The  case  was  then  taken  to 
this  court  upon  proceedings  in  error  by  the 
defendant,  and  Is  now  pending  here.  On  the 
completion  of  the  tax  roll  for  the  present 
year,  the  board  of  county  commissioners  of 
Finney  comity  caused  it  to  be  placed  in  the 
hands  of  A.  C.  Wheeler,  as  county  treasurer. 
All  other  records  of  the  treasurer's  office  are 
In  possession  of  the  defendant  In  the  room 
occupied  by  him  as  treasurer  during  bis  term. 
Wheeler  demanded  of  the  defendant  the  mon- 
ey, books,  and  papers  In  his  hands  as  treasur- 
er, which  demand  was  refused.  The  county 
attorney  then  brought  this  action. 

Upon  these  facts  the  defendant  contends, 
first;  that  the  action  cannot  be  maintained  by 
the  county  attorney,  that  It  Is  really  an  ae» 
tlon  for  the  possession  of  the  office,  and  that 
Wheeler  is  the  real  party  In  Interest;  sec- 
ond, that  mandamus  will  not  He  In  any  event, 
quo  warranto  being  the  only  appropriate 
remedy;  and,  third,  that,  evea  if  properly 
brought,  the  action  ought  not  to  be  maintain- 
ed because  the  title  to  the  office  will  be  soon 
determined  in  the  case  now  pending  In  this 
court.  That  the  county  attorney  may  main- 
tain proceedings  In  quo  warranto  to  deter- 
mine the  title  to  a  public  office  was  decided 
In  Bartlett  v.  State,  13  Kan.  99.  The  court 
there  said  (pages  102  and  103)  :  "Whenever 
any  person  usurps  an  office,  and  attempts  to 
hold  It  wrongfully  and  without  any  legal  au- 
thority, as  the  coimty  attorney  alleges  that 
the  defendants  have  done  and  are  doing  in 
this  iwrtlcular  case,  then  we  suppose  that 
not  only  the  state,  but  also  any  Individual 
who  may  be  entitled  to  hold  the  office,  may 
maintain  an  action  in  the  nature  of  quo 
warranto  to  oust  such  usurper  from  such  of- 
fice. •  *  *  ilence,  although  the  state  Is 
the  only  plaintifC  In  this  case,  and  the  per- 
sons entitled  to  hold  the  different  offices  are 
not  made  parties  thereto,  still  there  is  no 
defect  of  parties  plaintiff.  •  *  *  Now.  as 
we  have  before  stated,  any  individual  in  this 
state  entitled  to  hold  an  office  has  such  an 
Interest  therein  that  he  may  maintain  an  ac- 
tion in  the  nature  of  quo  warranto  to  oust 
any  Intruder  therefrom,  and  he  may  main- 
tain the  action  in  his  own  name,  and  not  in 
the  nan>e  of  the  state.  Laws  1871,  p.  277, 
C  lie,  S  2.    r.ut  tills  right  of  action  on  the 


part  of  the  Individual  does  not  oust  the 
state  from  Its  right  of  action.  Their  ser>- 
arate  rights  of  action  are  founded  upon  sep- 
arate and  distinct  interests.  The  Individual 
may  prosecute  the  action  because  he  Is  In- 
terested in  the  emoluments  of  the  office,  and 
entitled  to  receive  the  same.  The  state  may 
prosecute  the  action  l)eoanse  It  is  Interested 
in  the  good  government  and  general  welfare 
of  all  Its  citizens.  It  Is  the  duty  of  th<» 
state  to  see  that  no  Intruder  shall  usuri>  and 
hold  an  office  that  should  be  legally  fllle*!  by 
some  other  person.  •  ♦  • "  In  an  action 
in  mandamus  (BoI)I)ett  r.  State,  10  Kan.  9, 
15)  this  court  said:  "So,  where  a  public 
duty  is  neglected,  the  party  wronged — the 
public — should  be  the  complainant  and  her 
officers  should  conduct  the  suit.  The  great 
business  of  the  public  Is  carried  on  by  agents 
— officers  whom  the  people  select — and.  If  the 
public  suffers  wrong,  It  Is  the  duty  of  those 
agents  to  see  that  such  wrong  is  righted. 
The  county  attorney  and  Attorney  General 
are  the  officers  specially  charged  with  the  du- 
ty of  representing  the  public  In  all  litiga- 
tion." The  facts  In  this  case  show  that  two 
persons  are  claiming  to  exercise  the  duties 
of  the  highly  important  office  of  county  treas- 
urer. One  la  In  possession  of  the  tax  roll, 
and  the  other  has  the  remainhig  records.  It 
is  Inevitable  that  the  public  must  suffer 
great  Inconvenience,  and  the  proper  dispatch 
of  public  business  be  obstructed  and  delayed, 
If  these  conditions  continue.  In  such  a  sit- 
uation the  county  attorney  may  very  proper- 
ly maintain  an  appropriate  action  to  restore 
the  public  service  to  harmony  and  efficiency ; 
and  this  Is  true,  ev«i  If  the  Individual  hold- 
ing the  certificate  of  election  might  also  have 
a  standing  in  court  to  protect  bis  Individual 
rights. 

It  is  further  contended  that  quo  warranto 
proceedings  only  can  be  maintained.  If  this 
Is  an  action  to  try  the  title  to  an  office,  the 
claim  must  be  conceded.  That  quo  warran- 
to, and  not  mand.imns.  Is  the  proper  remed,v 
to  tr.v  the  title  to  an  office,  has  been  so  often 
decided  that  citations  are  unneces.sary.  The 
title  to  the  office,  however,  has  been  deter- 
mined by  a  court  of  competent  Jurisdiction, 
whose  Judgment  must  have  full  force  and 
effect.  The  contest  court  decided  in  favor  of 
the  contestee,  and  the  district  court  upon 
proceedings  in  error  instituted  by  the  defend- 
ant affirmed  the  decision.  True,  the  defend- 
ant is  seeking  a  review  of  that  judgment  in 
this  court,  but  Its  execution  has  not  been 
stayed,  and  its  legal  consequences  must  not 
lie  obstructed.  In  Anthony  v.  Ilalderman.  7 
Kan.  51,  Justice  Brewer  said:  "It  is  a  gen- 
eral rule,  which  none  will  gainsay,  that 
where  any  tribunal  has  Jurisdiction  of  the 
subject-matter  of  and  the  parties  to  any  con- 
troversy, and  renders  a  Judgment  thereon, 
such  Judgment  Is  conclusive  l>etween  the  par- 
ties. If  the  rulings  of  that  tribunal  are  ad- 
verse to  one  party  and  wrong,  he  should 
seek  to  correct  tliat  Jud?;inent  by  error  or  ap- 
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peaL"  Page  03.  Tbls  was  said  of  the  pro- 
ceedings In  a  contest  over  a  city  office.  la 
a  contest  over  the  office  of  county  treasurer 
tbe  court  said:  "Wben  a  tribunal  Imvlng 
Jurisdiction  of  tbe  subject-matter  and  tbe 
parties  has  once  decided  a  question.  It  la  res 
adjudicata  between  those  parties,  and  can- 
not be  relltigated  by  them  in  an  original  pro- 
ceeding before  another  tribunaL"  Norton  t. 
Graham,  7  Kan.  166,  syllabus  2.  The  district 
court  having  determined  tbe  rights  of  the 
parties  to  this  office.  Its  adjudication  remains 
In  full  force  pending  tbe  proceedings  here. 
Wlllard  T.  Ostrander,  61  Kan.  481,  32  Paa 
1092,  37  Am.  St  Rep.  294;  Banic  of  Santa 
F6  T.  Haskell  County  Bank,  61  Kan.  60,  82 
Pat  627 ;  O.,  K.  &  W.  B.  Co.  t.  Cota'n  of 
Anderson  Co.,  47  Kan.  766,  29  Pac  96.  He 
should  not  only  bare  jKisaesBion  of  tbe  of- 
fice, but  also  of  tbe  money,  books,  and  rec- 
ords pertaining  thereto.  That  mandamus  will 
lie  In  sncb  a  case  was  long  since  decid- 
ed in  this  court  Huffman  r.  Mills,  39  Kan. 
577, 18  Paa.  616.  .  True,  In  tbat  case  tbe  suit 
was  in  tbe  name  of  tbe  indlyldual,  but  b> 
we  bare  seen,  when  the  public  Interests  are 
in  Jeopardy,  as  In  this  case,  tb^  county  at- 
torn^ may  act  We  are  asked  In  the  exer- 
cise of  Judicial  discretion  to  refuse  the  writ 
at  this  time,  and  await  the  hearing  and  Judg- 
ment in  the  pending  proceedings  in  error.  It 
seems  to  be  our  duty,  however,  to  give  effect 
to  tbe  Judgment  of  tbe  district  court  and  to 
relieve  tbe  embarrassment  of  the  present 
situation,  leaving  the  defendant  to  bis  legal 
rights  as  they  may  be  determined  hereafter 
In  the  proceedings  referred  to. 

The  peremptory  writ  will  be  allowed,  w 
prayed  for. 

(V  Kan.  836) 

WOODFORD  ».  WICHITA  E.  ft  LIGHT  CO. 
(Supreme  Court  of  Kansas.    Dee.  7,  1907.) 

AFPKAI/— RbVIKW— iRSTBUOnONS. 

Where  the  testimony  is  not  preserved  nor 
its  purport  given,  it  cannot  be  said  that  an  in- 
struction, though  abstractly  correct  is  appli- 
cable to  the  facts,  nor  that  the  giving  of  a  cor- 
rection  was  prejudicial  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
Tol.  8,  Appeal  and  Error,  if  2933-2935.] 

Error  from  District  Court  Sedgwick  Coun- 
ty; Thos.  C.  Wilson,  Judge. 

Action  by  J.  T.  Woodford  against  the  Wich- 
ita Railroad  ft  LIgbt  Company.  Judgment 
for  defendant  and  plaintiff  brings  error. 
AfDrmed. 

I.  P.  Campbell,  J.  O.  Oampbell,  and  Ray 
Campbell,  for  plaintiff  in  error.  Kos  Harris 
and  Y.  Harris,  for  defendant  in  error. 

PER  0T7RIAM.  Errors  are  assigned  on 
the  giving  and  refusal  of  instructions,  but 
the  testimony  Is  not  preserved.  Its  purport 
is  not  given,  and  there  is  not  even  a  stat^ 
ment  that  there  is  testimony  tending  to  sup- 
port the  plaintltTs  allegations  in  his  petition. 
In  such  a  case  it  cannot  be  said  tbat  an  la- 


structlon,  although  abstractly  correct  was 
applicable  to  tbe  facta,  nor  that  the  giving 
of  an  incorrect  one  was  prejudicial  error. 
Auid  v.  Klmberlln,  7  Kan.  601 ;  Town  of  Le 
Roy  V.  McConnell,  8  Kan.  273;  Commission- 
ers of  Allen  Co.  v.  Boyd,  31  Kan.  763,  8  Pac. 
623;  Stetler  t.  King,  43  Kan.  316,  23  Pac 
658;  Insurance  Co.  v.  Curry,  44  Kan.  741, 
25  Pac.  221.  Neither  is  the  plalnUff  in  a 
position  to  complain  that  the  Jury  failed  to 
answer  some  special  questions  submitted  at 
the  instance  of  defendant  The  Jury  brought 
in  a  general  verdict  but  In  some  way  over- 
looked the  special  questions.  Although  the 
omission  was  patent  plaintiff  did  not  ask 
that  tbe  Jury  be  sent  back  and  required  to 
answer  tbe  questions,  nor  object  to  tbe  r»- 
ception  of  the  verdict  before  answers  were 
made.  He  allowed  tbe  Jury  to  be  discharged 
without  request  or  protest;  and  hence  there 
le  no  basis  for  an  assignment  of  error  on 
that  ground. 
Judgment  affirmed. 
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BROCKMAN  r.  GRAND  CANAIj  CO.  (dr. 
740.)  (Supreme  Court  of  Arizona.  March  19, 
19^.)  Appeal  from  District  Court  Maricopa 
County ;  before  Justice  Webster  Street.  W. 
H.  Stilwell  and  Kibbey  &  Edwards,  for  appel- 
lant C.  F.  Ainswortli,  for  appellee.  Reversed. 
See  opinion  on  rehearing.  8  Ariz.  451,  76  Paa 
602. 


CARROW  V.  MDTUAIi  LIFE  INS.  CO.  OF 
NEW  YORK.  (Civ.  773.)  (Supreme  Court  of 
Arizona.  Feb.  12,  1902.)  Appeal  from  District 
Court,  Mohave  County;  before  Justice  Richard 
E.  Sloan.  W.  H.  Stilwell,  for  appellee.  Af- 
firmed on  short  tran!>cript  under  paragraph 
1583.  Rev.  St  Ariz.  1001. 


In  r«  (3HAPMAN.  (Civ.  825.)  (Supreme 
Court  of  Arizona.  March  20,  1903.)  Original 
proceeding.  Herring  &.  Mitchell,  for  petitioner. 
Hereford  ft  Hazzard,  for  W.  H.  Settle.  Judg- 
ment entered  annulling  proceedings  of  the  board. 


CITT  OF  PRBSCOTT  v.  HILL.  (CSv.  821.) 
(Supreme  Court  of  Arizona.  Jan.  15,  1903.) 
Appeal  from  District  Court,  Yavapai  County ; 
before  Justice  R.  R  Sloan.  J.  H.  CoIHub,  for 
appellant.  Ross  &  O'Sulllvan,  for  appellee. 
Dismissed  on  short  transcript  uikder  paragraph 
1583,  Rev.  St  Ariz.  1901. 


ESPINOSO  V.  BSPINOSO  et  al.  (Civ.  785.) 
(Supreme  Court  of  Arizona.  October  31,  1902.) 
Appeal  from  District  Court,  Pinal  County;  be- 
fore Justice  F.  M.  Doan.  Jesse  Hardestr,  for 
appellant  W.  H.  Griffin  and  Owen  T.  Rouse, 
for  appellees.    Dismissed. 


WONG  FAT  et  al.  v.  PARK  et  al.  (Civ.  778.) 
(Supreme  Court  of  Arizona.  Feb.  11, 1902.)  Ap- 
peal from  District  C!ourt  Gila  County;    before 
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Justice  F.  M.  Donn.  T.  S.  Sniffen  and  Robert 
R.  ilorrison,  for  appellants.  Eldwards  &  M»- 
Farlond,  for  appellees.     Affirmed. 


COULD  V.  MAKICOPA  CAXAL,  CO.  (Civ. 
738.)  (Supreme  Court  of  Arizona.  March  19, 
1002.)  Appeal  from  District  Court,  Maricopa 
County ;  before  Justice  Webster  Street.  \V.  B- 
Stilwell  and  Kibbey  &  EdwardH,  for  appellant. 
C.  F.  Ainsworth,  for  appellee.  ReverHed.  See 
opinion  on  rehearing.    8  Ariz.  429,  76  Pac.  598. 


HARBE)R(r  V.  nARBERT.  (Civ.  770.>  (Su- 
preme Court  of  Arizona.  Jan.  28,  1902.)  Ap- 
peal from  District  Court,  Maricopa  County ; 
before  Justice  Webster  Street.  J.  1,.  B.  Alex- 
ander and  G.  P.  Bullard  for  appellee.  Affirmed 
on  short  transcript  under  paragraph  1683,  B«v. 
St.  Ariz.  1901. 


HART  V.  TERRITORY.  (Cr.  I.-k).)  (Su- 
preme Court  of  Arizona.  Jan.  27,  1902.)  Ap- 
peal from  District  Court,  Yuma  County ;  before 
Justice  Webster  Street.  II.  C.  Davis  and  J.  B. 
Woodward,  for  appellant.  C.  F.  Ainsworth, 
Atty.  Gen.,  for  the  Terrftory.    Dismissed. 


HEIMROD  T.  SANTA  Fl?)  PAC.  R.  CO. 
(Civ.  774.)  (Supreme  Court  of  Arizona.  Feb. 
12,  1902.)  Appeal  from  District  Court,  Mohave 
County;  before  Justice  R.  E.  Sloan.  !Ek  M. 
Sanford,  for  appellants.  C.  N.  Sterry  and  E. 
E.   Ellinwood,   for  aiH>ell«e.    Affirmed. 


JAMES  T.  APPEL.  («v.  706.)  (Supreme 
Court  of  Arizona.  Jan.  29.  1902;)  Appeal  from 
District  Court,  Pima  County;  before  Justice 
Webster  Street.  Barnes  &  JIartin  and  Selim 
M.  Franklin,  for  appellant.  Hereford  &  Ifnz- 
zard,  for  apT>ellee.  Dismissed.  Affirmed.  See 
opinion.  102  U.  S.  129,  24  Sop.  Ct.  222,  4S  li. 
Ed.  377. 


MARUA.R  V.  MARICOPA  CANAL  CO. 
(Civ.  730.)  (Supreme  Court  of  Arizona.  March 
19,  1902.)  Appeal  from  District  Court,  Mari- 
cooa  County:  before  Justice  Webster  Street. 
W.  H.  Stilwell  and  Kibbey  &  Edwards,  for  ap- 
pellant. C.  r.  Ainsworth,  for  appellee.  Re- 
versed. 


MARQUES  T.  TERRITORY.  (Cr.  l.Tfi.) 
Supreme  Court  of  Arizona.  Feb.  11.  1902.) 
.\)yp«al  from  District  Court,  Grebaai  i\>UDty : 
before  Justice  F.  M.  Doan.  C.  L.  Rawlins  and 
F.  B.  Laine.  for  .appellant.  C  F.  Ainsworth, 
-Vtty.  Gen.,  for  the  Territory.    Affirmed. 


.MOORE  r.  TERRITORY.  (Cr.  1.59.)  (Su- 
preme Court  of  Arizona.  Feb.  11.  1!)02.)  Ap- 
l)enl  from  District  Court,  Santa  Cruz  County ; 
before  Justice  F.  M.  Doan.  Wnlter  J.  N.  Mc- 
('urdy  and  W.  J.  B.  Key,  for  appellnut.  C.  F. 
.Vinsworth,  Atty.  Gen.,  for  tlie  Territory.  Af- 
firmed. 


NATIONAL  BANK  OP  ARIZONA  v. 
KALES.  (Civ.  820.)  (Supreme  Court  of  Ari- 
zona. .Tan.  20,  llMKl.)  Apnoftl  from  District 
Court,  Maricopa  County;  before  Justi<-e  Edward 
Kent.  Thomas  Armstronp.  Jr.,  for  appellant. 
Baker  &  Bennett,  for  app-llee.  Affirmed  on 
short  trans'-ript  under  parugrajjh  l.>b3,  Itev. 
St.  Ariz.  IDOL 


NIGRO  T.  DB  MEiRCmR.    (Civ.  782.)    (Sa- 
preme  Court  of  Ariioaa.     Feb.  11,  1902.)    Ap- 

Seal  from  District  Court,  Gila  CV>unty;  before 
ustice  F.  M.  Doan.  \.  R.  Edwards,  for  ap- 
pellant. J.  S.  Sniffen  and  Robert  E.  Morrison, 
for  appellee.    Affirmed. 


PIMA  COUNTY  V.  CITY  OF  TUCSON. 
(Civ.  823.)  (Supreme  Court  of  Arizona.  Jan. 
15.  1003.)  Appeal  from  District  Court,  Pima 
County ;  before  Justice  George  R.  Davis.  Ros- 
coe  Dale  and  Wright  &  Fleming,  for  aroellee. 
Affirmed  on  short  transcript  under  paragraph 
1583,  Rev.  St.  Aria.  1901. 


REDEWILL  v.  STEVENS.  (Civ.  709.)  (Su- 
preme Ourt  of  Arizona.  Jan.  28,  1902.)  Ap- 
peal from  District  Court  J.  L.  B.  Alexander 
and  G.  P.  Buliard  for  appellee.  Affirmed  oo 
short  transcript  under  paragraph  1583,  Rev.  St. 
Ariz.  1901. 


ROMERO  v.  TERRITORY.  (Cr,  163.)  (Su- 
preme Court  of  Arizona.  Jaa.  12,  19030  Ap- 
peal from  District  Court,  Cochise  County ;  be- 
fore Justice  F.  M.  Doan.  Ben  Morgan,  for  ap- 
pellant. E.  W.  Wells,  Atty.  Qen.,  for  the  Ter- 
ritory.    Dismissed. 


SIDOW  V.  BORQUES.  (Civ.  7T!).)  (Su- 
preme Court  of  Arizona.  Feb.  11,  1902.)  Ap- 
peal from  District  Court,  Gila  County;  before 
Jnstioe  F.  M.  Doan.  J.  S.  SniSen  and  Robert 
B.  Morrison,  for  appellant.  Edwards  &  JIo- 
Farland,  for  appellee.     Affirmed. 


TURQUOISE  COPPER  MINING  &  SilEI.T- 
ING  CO.  v.  COPPER  BELLE  MINING  CO. 
(Civ.  818.)  (Supreme  Court  of  Arizona.  Jan. 
16,  1903.)  Appeal  from  District  Court  C«oIii)>e 
County  ;  before  Justice  George  R.  Davis.  Eng- 
lish &  Bowmati,  for  appellant.  James  Reilly, 
for  appellee.  Affirmed  on  short  transcript  un- 
der paragraph  1383,  Rev.  St  Ariz.  1901. 


UTTBB  et  al.  v.  FRA.NKUN  et  «L  (Civ. 
546.)  (Supreme  Court  of  Arizona.  Oct.  31, 
1902.)  Original  application  for  writ  of  manda- 
mus. Barnes  &  Alartin,  for  plaintiffs.  Itoches- 
ter  Ford  and  C.  F.  Ainsworth,  for  defendants. 
Writ  granted. 


VAN  SLYCK  et  al.  v.  ALEXANTDER.  (Civ. 
801.)  (Supreme  Court  of  Arizona.  Jan.  20. 
100;i.)  Appeal  from  District  Court,  Graham 
County ;  before  Justice  F.  M.  Doan.  J.  S. 
Sniffen  and  William  Lovell,  for  arveliants. 
Edwards  &  McFarland,  for  appellee.    Dismissed. 


WILSON  v.  MURPHY  et  al.  (Civ.  810.) 
(Supreme  Court  of  Arizona.  March  20.  1003.) 
Appeal  from  District  Court,  Maricopa  County; 
before  Juslire  FMward  Kent.  E.  S.  Ives,  for 
appellant.  C.  F.  Ainsworth  and  Robert  B.  Mor- 
rison, for  appoUeen.  Dismissed.  Affirmed  (mem- 
orandum) 203  U.  S.  580,  27  Sup.  Ct  779,  51 
L.  Ed.  320. 


WILSON  V.  VICKERS.  (Civ.  811.)  (Su- 
preme Court  of  .4ri!5ona.  March  2(1,  liHKt.)  Ap- 
(kmI  from  I>l^tri<•t  C'oiirt.  Maricojia  County; 
)efore  Jus-tice  IMv»rd  Kent.  E.  S.  Ivrs.  for 
appellant.  Robert  K.  Morrison,  for  ai>i)ellees. 
Dismissed.  .MHrmed  (memorandum)  2U3  U.  S. 
081,  27  Sup.  Ct.  7T0,  51  L.  Ed.  320. 
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WOLFLEY  V.  MI'RPHY.  (Civ.  732.)  (Su- 
preme Court  of  Arizona.  Jan.  1.").  liW.i.)  Orig- 
inal application  for  writ  of  maudamus.  J.  It. 
Kibbej-  and  J.  B.  Woodward,  for  petitioner.  ('. 
V.  Ainswortii,  for  defendantH.  Petition  for  writ 
denied. 


YAVAPAI  COUNTY  v.  STORM.  (Civ. 
804.)  Supreme  Court  of  Arizona.  Oct.  31. 
lOOU.)  Appeal  from  District  Court,  Yavapai 
Count.v;  before  Justice  K.  K.  Sloan.  James  II. 
Wright,  for  appellee.    Dismissed. 


HUTCHISON  V.  EVANS  et  al.  (Civ.  Sa).) 
(Court  of  Appeal,  First  District,  California. 
July  10,  1907.)  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  J.  M.  Sea- 
well.  Judge.  Action  by  D.  Hutchison  agiinst 
J.  W.  Evans  and  other's.  Defendant  Kvans  ap- 
peals from  a  judgment  for  plaintiff  and  from  an 
order  denying  his  motion  for  a  new  trial.  Af- 
firmed. 

H.  A.  Powell.  Geo.  R.  Williams  and  W.  A. 
Dow,  for  appellant.  Sullivan  &  Sullivan  and 
Theo.  J.  Roche,  for  respondent. 

KERRIGAN,  J.  Appeal  by  defendant  J.  W. 
Evans  from  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  his  motion  for  a  new 
trial.     This  appeal  involves   precisely  the  s;»me 

Questions  as  the  case  entitled  "S.  W.  Jones. 
'laintiff  and  Resi)ondent,  v.  J.  W.  Evans,  Ap- 
pellant, No.  32.S '  (this  day  decided  by  this 
court)  91  Pac.  5.'{2,  and  for  the  reasons  stated 
in  the  opinion  in  that  case  the  judgment  and  or- 
der are  affirmed. 
We  concur:   COOPER,  P.  J. ;    HALL,  J. 


NAEHER  V.  BOARI>  OF  COM'RS  OF  LE.V- 
VENWOUTH  COI'NTY.  (Supreme  Court  of 
Kansas.  Oct.  !i,  1007.)  Emr  from  District 
Court,  Leavenworth  County ;  J.  H.  4iillpatrick, 
Judge.  Action  by  the  board  of  commissioners  of 
Leavenworth  countjr  against  Stephen  Naelier. 
Judgment  for  plaintiff,  and  defendant  nrings  er- 
ror. Iteversed.  Jno.  T.  O'Keefe  and  E.  B. 
Baker,  for  plaintiff  in  error.  Lee  Bond,  for  de- 
fendant in  error. 

PER  CURIAM.  This  case  involves  the  ques- 
tion whether  a  county  attorney  may  maintain 
an  action  in  the  name  of  the  Doard  of  county 
commissioners  to  recover  fees  alleged  to  havi> 
been  paid  to  a  former  county  officer  in  excess  of 
those  authorized  by  law.  The  question  was  de- 
termined adversely  to  this  contention  in  Kerby 
V.  Clay  County,  71  Kan.  iiSii,  81  Pac.  .'MC!.  niul. 
followmg  the  rule  in  that  case,  the  judgment  of 
the  district  court  in  this  one  must  be  reversed. 


WARD  V.  POLLOCK.  (Supreme  Court  of 
Kan.sns.  July  .5.  lfK)7.  Rehearing  Denii'd  Oct. 
'£i,  ]!K)7.)  Error  from  District  C^ourt.  Reno 
County  ;  P.  J.  (Jalle,  Judge.  Action  by  \\'illiam 
C.  Pollock  against  W.  H.  Ward.    Judgment  for 

f laintiff.      Defendant    brings    error.      Affirmed, 
'rigg  &  Williams,   for  plaintiff  in  error.     W. 
Whiteside,  for  defendant  in  error. 

PER  CURIAM.  The  telegram  introduced  in 
evidence  over  the  objection  of  the  defendint  con- 
firuicd  the  fn(;t  that  Ward  acted  under  the  direc- 


tion of  Emma  Anderson  and  Frank  Pollock. 
Instruction  No.  4,  given  by  tlie  court,  correctly 
interpreted  the  answer  of  the  defendant,  and  was 
properly  given.  The  jury  was  proi)erly  in- 
structed in  other  resi)ects,  and  no  prejudicial  er- 
ror iippears  in  refu.sing  instructions  asked. 
I'ndei-  the  pleadings  and  evidence,  the  theory  ol" 
imrtial  restraint  whic^  the  defendant  invokes 
has  no  application.  The  jury  evidently  b<'liev<-d 
it  had  found  all  elements  of  damage  tinder  the 
single  heading,  "Deprived  of  His  Liberty,"  and 
for  that  reason  did  not  specify  items  of  damage 
under  other  heads.  The  invasion  of  the  jilain- 
tiff's  rights  was  flagrant.  The  defendant  has 
had  a  fair  trial,  the  jury  was  lenient  in  api>or- 
tioning  the  damages,  and  the  judgment  of  the 
district  court  is  affirmed. 


(TROSSLET  et  al.  ▼.  OVERHOLSER  et  nl.. 
County  Com'rs.  (Supreme  Court  of  Oklahouia. 
Sept.  20,  1907J  Origimil  application  for  man- 
damus by  S.  C.  Crossley  and  another  against 
Kd  Overholser  and  others,  as  the  board  of  county 
commissioners  of  Oklahoma  county.  Petition 
dismissed.  Grant  Stanley,  for  plaintiff.  Ledru 
(Snthrie,  for  defendant. 

PER  CURIAM.  This  is  an  application  for  a 
writ  of  mandamus  filed  in  this  court  by  the 
plaintiffs  on  October  8,  1904.  No  briefs  having 
been  filed  by  either  party  in  this  cause,  the 
same  is  dismissed  in  accordance  with  rule  ti 
of  the  rules  of  practice  of  this  court  (82  Pac. 
xiii) ;   costs  taxed  to  the  plaintiff. 


SMITH  v.  HECLA  MINING  CO.  (Supreme 
Court  of  Washington.  Oct.  19,  1907.)  Anjieal 
from  Superior  Court,  Spokane  County;  Jliles 
Poindexter,  .Tudge.  Action  by  John  D.  Smith 
against  the  Ilecla  Mining  Companj[  for  personal 
injuries.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed.  R.  J.  Dauson,  for  ap- 
pellant. Robertson,  Miller  &  Kosenbaupt,  for 
respondent. 

PER  CURIAM.  This  is  an  action  for  dam- 
ages for  personal  injuries.  The  case  was  tried 
by  this  court  on  appeal,  and  it  is  reported  in  :iH 
Wash.  4."V4.  80  Pac.  779,  where  a  full  statement 
of  the  facts  can  be  found.  The  judgment  in 
favor  of  the  plaintiff  was  reversed  by  this  court, 
and  a  new  trial  granted  for  errors  comuiilled  in 
the  admission  of  testimony  and  the  giving  of 
instructions.  Upon  a  retrial,  judgment  was 
again  obtained  by  the  plaintiff,  and  the  de- 
fendant again  api)eals  to  this  court,  asking  for 
a  reversal  of  the  said  judgment.  Without  en- 
tering into  an  analysis  of  the  testimony,  which 
is  exceedingly  voluminous,  an  inspection  of  the 
record  convinces  us  that  the  cau.se  was  tried 
within  the  rule  announced  by  this  court  in  its 
former  opinion,  and  that  no  error  was  connnitted 
in  the  admission  or  rejection  of  testimony,  or 
in  the  giving  or  refusing  to  give  instructions. 
So  that  the  jury  were  legally  qualified  to  pass 
upon  the  questions  of  fact  involved  in  the  cau>;e. 
It  is  urged  by  the  appellant  that  the  judgment, 
is  exces.sive;  the  amount  being  $4,7."i(>.  But 
from  the  uncontradicted  testimony  and  the  char- 
acter of  the  injuries  shown  to  nave  been  sus- 
tained by  tlie  respondent,  we  do  not  feet  justi- 
fied in  interfering  with  the  discretion  exercised 
by  the  jury  in  that  regard.  The  judgmunt  is 
affirmed. 


End  of  Cases  in  Vol.  92. 
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